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AIiABAMA  SUPREME  COURT. 

I.  S.  CHANCELLOR,  Appt., 

V. 

P.  L.  CHANCELLOR,  Admr.,  etc.,  of  Wil- 
liam   Chancellor,    Deceased. 

(—  Ala.   — ,  58   So.  423.) 

Traat  —  deposit  of  fund  in  bank  —  loss 
—  indiTldnal  credit. 

That  an  administrator  directs  the  bank 
to  credit  a  fund  deposited  by  him  to  his 
account  as  administrator  will  not  relieve 
him  from  liability  in  case  the  fund  is 
lost  through  failure  of  the  bank,  if  the 
fund  is  in  fact  credited  to  him  individ- 
ually, and  he  accepts  a  pass  book  showing 
that  fact. 

(February  1,  1912.) 


I  A  PPEAL  by  contestant  from  a  decree  of 
xL  the  Probate  Court  for  Talladega  Coun- 
ty settling  the  accounts  of  P.  L.  Chancellor 
as  administrator  of  his  father's  estate  and 
allowing  him  credit  for  funds  lost  by  a  bank 
failure.     Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  J.  B.  Sanford,  for  appellant: 

The  deposit  by  a  trustee,  or  a  personal 
representative,  of  trust  funds  coming  into 
his  hands  in  his  representative  capacity, 
to  his  individual  credit,  is  in  law  a  conver- 
sion of  such  funds,  rendering  him  and  his 
sureties  liable  for  the  tortious  act. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  949;  Dit- 
mar  v.  Bogle,  53  Ala.  169;  Allen  v.  Leach, 
7  Del.  Ch.  83,  29  AtL  1050;  Corya  v.  Corya, 
119  Ind.  593,  ^1  N.  E.  968,  22  N.  E.  3; 
Lagarde's    Succession,    20   La.    Ann.    148; 


Note. '^  Inability  of  tnistee  for  loss  of 
trust  money  deposited  in  hatUc. 

I.  In  general,  1. 
11.  Time  allowed  to  remain,  8. 
ni.  Permanent   deposit,    11. 
IV.  In  trustee's  own  name. 

a.  In  general,  12. 

b.  Effect   of   bank's   knowledge   of 

character  of  fund,  16. 
c  Directing    deposit   in    name   as 
trustee,   16. 
V.  Joint  control  agreement,  16. 
VI.  Deposit  by  receivers,  17. 
VII.  As  affected  by  statute,  17. 
VIU.  Deposit  outside  jurisdiction,  18. 

/.  In  general. 

Cpon  the  general  question  of  the  liability 
of  a  trustee  for  loss  of  trust  funds  through 
mvestments,  see  note  to  Willis  v.  Braucher, 

44  L.RA.(N.S.)  873. 

A  trustee  may  temporarily  deposit  funds 
in  a  hank  for  safe-keeping,  and  if  he  has 
exercised  due  care  in  the  selection  of  the 
<i^pository,  and  deposits  the  funds  in  his 
name  as  trustee,  he  is  not  liable  for  a  loss 
resulting  from  the  failure  of  the  bank.  Ber- 
trand's  Succession,  127  La.  857,  54  So.  127; 

45  LJLA(KJS.) 


Wilkinson  v.  Bewick,  4  Jur.  N.  S.  1010,  6 
Week.  Rep.  849.  See  further  cases,  infra, 
where  the  facts  are  set  out  in  the  individual 
case. 

In  selecting  a  bank  for  the  deposit  of 
trust  funds,  the  trustee  is  bound  to  exercise 
that  degree  of  care  which  prudent  men  exer- 
cise in  the  direction  of  their  own  affairs. 
Atterberry  v.  McDuffee,  31  Mo.  App.  603; 
Re  Scudder,  21  Misc.  179,  47  N.  Y.  Supp. 
101;  Re  Maxwell,  1  Connoly,  230,  23  Abb. 
N.  C.  23,  3  N.  Y.  Supp.  422 ;  Sheerin  v.  Pub- 
lic Admr.  2  Redf.  421;  Odd  Fellow's  Bene- 
ficial Asso.  y.  Person,  2  Ohio  C.  D.  48; 
Law's  Estate,  144  Pa.  499,  14  L.R.A.  103, 
22  Atl.  831 ;  Murph  v.  McCullough,  40  Tex. 
Civ.  App.  403,  90  S.  W.  69;  Barton  v.  Ridge- 
way,  92  Va.  162,  23  S.  E.  226;  Barney  v. 
Saunders,  15  How.  635,  14  L.  ed.  1047. 

"In  determining  on  the  solvency  of  a 
bank,  a  trustee  is  bound  to  exercise  reason- 
able or  ordinary  diligence."  Norwood  v. 
Harness,  98  Ind.  134,  49  Am.  Rep.  739.  In 
this  case,  the  administrator  was  informed 
by  another  banker  that  the  bank  in  which 
the  deposit  was  made  was  safe,  and  learned 
also  that  many  leading  business  men  of  the 
city  were  making  deposits  there,  and  this 
was   held    to    constitute   sufficient   care. 

The  trustee  is  bound  to  exercise  the  same 


s 


ALABAMA  SUPREME  COURT. 


Milmo's  SucceMion,  47  La.  Ann.  126,  Id  So. 
772;  McAllister  v.  Com.  30  Pa.  536,  28  Pa. 
480;  Williams  ▼.  Williams,  65  Wis.  300,  42 
Am.  Rep.  708,  12  N.  W.  466,  13  N.  W.  274; 
Re  Argueilo,  97  Cal.  196,  31  Pac.  937;  Sum- 
mers V.  Reynolds,  95  N.  C.  404;  Re  Horner, 
66  Mo.  App.  531;  Ivey  v.  Coleman,  42  Ala. 
409;  Ditmar  r.  Bogle,  53  Ala.  169;  Hender- 
son v.  Henderson,  68  Ala.  582 ;  Union'  Bank 
v.  Smith,  4  Cranch,  C.  C.  509,  Fed.  Cas. 
No.  14,352;  2  Am.  &  Eng.  Enc.  Law,  2d 
ed.  949;  Frey  v.  Demarcst,  17  N.  J.  Eq.  71; 
Perkins  v.  Hollister,  59  Vt.  348,  7  Atl.  605 ; 
Tarver  v.  Torrance,  81  Ga.  261,  12  Am.  St. 
Rep.  313,  6  S.  E.  177;  Harward  v.  Robin- 
son, 14  III.  App.  560;  Williams  t.  Williams, 
55  Wis.  300,  42  Am.  Rep.  708,  12  N.  W. 
465,  13  N.  W.  274. 


Messrs.  Knox,  Acker,  Dixon,  Sk  Sims, 

for  appellee: 

An  administrator  is  not  liable  for  funds 
which  he  deposited  in  his  representative 
capacity  and  were  entered  on  the  books  of 
the  bank  by  the  cashier  carelessly  to  him 
individually. 

Henderson  v.  Henderson,  58  Ala.  582; 
De  Jarnette  v.  De  Jarnette,  41  Ala.  708. 

The  testimony  shows  that  he  deposited 
the  same  as  administrator,  which  was  prop- 
er. 

'  18  Cyc.  235;  11  Am.  &  Eng.  Enc.  Law, 
2d  ed.  947;  Re  Fishbeck  (Knapp  v.  Jessup) 
146  Mich.  348,  7  L.R.A.(N.S.)  617,  117 
AoL  St.  Rep.  646,  109  N.  W.  666;  Lehman 
V.  Robertson,  84  Ala.  491,  4  So.  728;  Booth 
Y.  Dexter  Steam  Fire  Engine  Co.  118  Ala. 


care  as  a  prudent  man  would  in  regard  to 
his  own  money  in  determining  upon  the 
solvency  of  the  bank  in  which  the  deposit  is 
made.  Naltner  v.  Dolan,  108  Ind.  500,  58 
Am.  Rep.  61. 

He  is  bound  to  exercise  the  same  degree 
of  care  as  to  deposits  in  a  bank  that  pru- 
dent and  cautious  business  men  ordinarily 
exercise  in  their  own  affairs.  Grermania 
Safety  Vault  &  T.  Co.  v.  Driskill,  23  Ky.  L. 
Rep.  2050,  66  S.  W.  610. 

Good  faith  and  the  use  of  ordinary  care 
and  reasonable  diligence  are  all  that  can  be 
required  of  executors  and  administrators. 
Moore  v.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep. 
17,  7  S.  E.  471. 

He  is  required  to  use  the  care  of  an  ordi- 
narily prudent  man.  Re  Curtis,  162  Mich. 
47,  127  N.  W.  36.  The  test  is,  whether  he 
honestly  exercised  that  degree  of  care  which 
men  of  common  prudence  ordinarily  exercise 
in  their  own  affairs.  Harding  v.  Canfield, 
73  Minn.  244,  75  N.  W.  1112. 

'^Common  skill,"  says  the  court  in  Brene- 
man  v.  Mylin,  12  Pa.  Co.  Ct.  324,  "common 
prudence,  and  common  caution,"  are  all  that 
is  required  of  trustees. 

Trustees  will  not  be  held  liable  for  a  loss 
due  to  the  failure  of  a  bank  as  to  deposits 
made  within  less  than  three  months  before 
the  failure,  nor  for  deposits  of  current  in- 
come made  within  such  period,  although  the 
will  required  investment  in  "bank  or  other 
stocks,  mortgages,  or  other  good  security," 
as  three  months  is  not  an  unreasonable  time 
to  leave  deposits  while  selecting  proper  in- 
vestments. Barney  v.  Saunders,  15  How. 
635,  14  L.  ed.  1047.  Apparently  the  trustee 
was  held  not  liable  as  to  all  current  income 
but  this  is  not  made  clear  from  the  opinion. 

An  administrator  who  deposited  funds 
of  the  estate  in  a  savings  institution  in  good 
standing,  for  the  benefit  of  the  estate,  with- 
out any  objection  on  the  part  of  the  oeatiii 
que  trust,  is  not  liable,  on  the  subsequent 
insolvency  of  the  bank,  for  either  the 
amount  deposited  or  the  interest  credited 
thereon.  Fitzsimmoni  ▼.  Fitzsinunons,  1 
S.  C.  400. 

Thus,  where  for  some  reason  the  trustee 
is  unable  to  dispose  of  the  trust  fund,  as  in 
«5  L.R.A.(N.S.) 


the  case  of  an  administrator  or  an  executrix, 
pending  the  settlement  of  the  estate  and 
the  distribution  thereof,  he  is  justified  in 
depositing  the  same  in  a  bank,  and  where - 
he  has  done  so  in  good  faith  and  with  the 
requisite  degree  of  care,  he  is  not  person- 
ally liable  for  the  loss  resulting  from  the 
failure  of  the  bank.  Robinson's  Appeal,  2 
Walk.  (Pa.)  544;  Seymour's  Estate,  IH 
Phila.  663. 

An  administrator  who  collects  a  judg- 
ment and,  pending  the  settlement  of  the 
estate,  deposits  the  proceeds  in  a  bank  pay- 
ing interest  and  which  is  in  good  standing 
and  the  only  institution  of  the  kind  in  the 
county  of  administration,  will  not  be  liable 
for  a  loss  resulting  from  its  subsequent  in- 
solvency.   Twitty  V.  Houser,  7  S.  C.  153. 

Lilcewise,  a  trustee  appointed  in  domestic 
attachment  proceedings  may,  in  good  faith, 
deposit  funds  pending  confirmation  of  his 
account  ih  a  bank  of  good  standing  and  re- 
pute, subject  to  his  check,  without  being  re- 
sponsible for  a  loss  resulting  from  the  un- 
expected failure  of  the  bank  before  final 
confirmation.     Breneman   v.  Mylin,   supra. 

So,  where,  pending  a  dispute  over  a  will 
which  creates  a  trust  to  pay  the  income  of 
the  trust  estate  to  certain  beneficiaries  for 
life,  the  trustee  deposited  the  income  as 
received  by  him  in  a  savings  bank,  which 
was  a  legal  depository  for  trust  funds  and 
in  good  credit,  he  is  not  personally  liable 
for  a  loss  resulting  from  the  failure  of  the 
bank.    Guthrie  v.  Wheeler,  61  Conn.  207. 

And  a  guardian  who  has  been  removed 
from  office  and  a  successor  appointed  will 
not  be  held  liable  for  loss  resulting  from 
the  insolvency  of  a  bank  in  which  there  had 
been  deposited,  in  good  faith  by  agreement 
of  the  parties  and  under  the  direction  of 
the  probate  judge,  rents  of  the  ward's  prop- 
erty to  await  the  result  of  a  contest  between 
the  former  guardian  and  his  successor  as  to 
who  was  entitled  to  collect  such  rent.  Nel- 
son V.  Cowling,  89  Ark.  334,  116  S.  W.  890. 

An  executor  ordered  to  distribute  funds 
who,  finding  that  one  of  the  distributees  was 
dead,  expressed  a  willingness  to  pay  the 
amount  to  her  personal  representative,  but 
refused  to  pay  tne  same  to  an  heir,  and  de- 


1912. 


CHANCELLOR  v.  CHANCELLOR. 


377,  24  So.  405;  Atterberry  v.  McDuffee,  31 
Mo.  App.  603;  Re  Horner,  66  Mo.  App.  631. 

Anderson^  J.,  deliyered  the  opinion  of 
the  court: 

*'A  trustee  may  deposit  money  tem- 
porarily in  some  responsible  bank  or  bank- 
ing house;  and  if  he  acted  in  good  faith 
and  with  discretion,  and  deposited  the 
money  to  a  trust  account,  he  will  not  be 
liable  for  its  loss,  .  .  .  but  he  will  be 
liable  for  the  money  in  case  of  a  failure  of 
the  bank,  or  for  ito  depreciation,  if  he  de- 
posits it  to  his  own  credit,  and  not  to  the 
separate  account  of  the  trust  estate."  Per- 
ry, Tr.  §  443.  Again,  this  writer  says,  in 
§  463:  "So,  if  the  trustee  pays  the  money 
into  a  bank  in  his  own  name,  and  not  in 


the  name  of  the  trust,  he  will  be  respon- 
sible for  the  money  in  case  of  the  failure 
of  the  bank."  This  general  rule  is  not 
only  recognized  by  our  own  court,  but  by 
all  well-considered  cases.  Ditmar  v.  Bogle, 
53  Ala.  169;  Booth  y.  Dexter  Steam  Fire 
Engine  Co.  118  Ala.  369,  24  So.  405.  Where 
an  administrator  or  trustee^  with  trust 
funds  in  his  hands,  deposits  them  in  his 
own  name  in  a  bank  or  other  institution 
which  fails,  the  loss  should  fall  on  him. 
And  his  liability  will  not  depend  upon  the 
good  faith,  prudence,  or  judgment  with 
which  apparently  he  may  have  acted,  nor 
upon  the  fact  that  he  may  have  disposed 
of  his  own  funds  in  the  same  way.  Re  Ar- 
guello,  97  Cal.  196,  31  Pac.  937;  Com.  ▼. 
McAlister,     28     Pa.     480;     Williams     v. 


posited  the  money  in  a  bank  of  good  credit 
in  bis  name  as  '*A  B,  estate  of  C  D,"  is  not 
personally  liable  for  a  loss  resulting  from  a 
failure  of  the  bank  a  few  months  after  it 
was  deposited  and  before  the  personal  repre- 
sentative of  the  deceased  distributee  had 
called  for  the  same.  Jacobus  v.  Jacobus, 
37  N.  J.  Eq.  17. 

So,  where  an  executor  has  refused  to  pay 
money  belonging  to  the  estate  until  the 
right  of  the  claimant  thereto  is  legally  de- 
termined, and  has  deposited  the  same  in  a 
solvent  bank  of  good  standing,  in  his  name, 
followed  by  the  designation,  "estate  of  A  B," 
and,  before  the  right  of  the  claimant  there- 
to is  determined,  the  bank  fails  and  a  loss 
results,  such  executor  is  not  personally  lia- 
ble for  the  loss.  Cox  v.  Roome,  38  N.  J. 
Eq.  259. 

Where  executors  who  reside  at  a  consid- 
erable distance  from  each  other  and  from 
the  neighborhood  in  which  testator's  real 
estate  is  situated,  and  by  reason  thereof  are 
unable  to  manage  the  affairs  of  their  trust 
without  assistance,  employ  a  clerk  in  the 
banking  house  in  which  the  testator  had 
kept  his  account  and  which  was  retained 
by  the  executors  as  a  banking  house,  and 
upon  a  purchase  of  other  real  estate,  and, 
in  order  to  provide  for  the  payment  of  the 
balance  of  the  purchase  money,  sell  certain 
stocks  of  the  testator  and  deposit  the 
amount  in  the  bank,  but  on  account  of  a 
delay  fail  to  complete  the  purchase  until 
after  the  bankruptcy  of  the  bankers  the 
fund  thereby  being  lost  to  the  trust  estate, 
ftuch  executors  are  not  personally  liable  for 
the  loss,  the  knowledge  of  the  bank  clerk 
not  being  imputed  to  the  trustees.  France 
T.  Woods,  Tamlyn,  172,  31  Revised  Rep.  75. 

In  Post's  Estate,  Myrick,  Prob.  Ct.  Rep. 
'Cal.)  230,  where  there  was  a  deposit  in  a 
bank  by  a  guardian  of  money  of  his  ward, 
who,  after  becoming  of  age,  knew  of  the  de- 
po^sit  and  made  no  protest,  and  where  there 
was  no  evidence  that  the  bank  was  an  im- 
proper place  of  deposit,  the  guardian  was 
held  not  liable  for  a  loss  resulting  from  a 
failure  of  the  bank. 

An  assignee  for  creditors  who  notifies  the 
assignor,  after  settling  his  debts,  to  oome 
4.5  E;.R.A.(N.S.) 


'  and  receive  a  balance  due  him  which  was  de- 
posited in  a  bank  then  in  good  credit  in  the 
assignee's  name,  is  not  liable  for  a  loss 
resulting  from  the  subsequent  failure  of  the 
bank,  where  the  assignor,  instead  of  receiv- 
ing the  deposit,  made  an  arrangement  with 
the  bank,  not  communicated  to  the  assignee, 
that  he  would  not  demand  the  money  from 
him  but  that  it  should  remain  at  interest 
without  change  of  the  account.  Heckert's 
Appeal,  69  Pa.  264. 

An  executor  selling  the  testator's  prop- 
erty in  1862  in  accordance  with  the  provi- 
sions of  the  will,  and  paying  over  the  shares 
of  the  resident  legatees,  incurred  no  lia- 
bility in  regard  to  the  nonresident  legatees, 
whose  shares  could  not  be  sent  to  them,  by 
depositing  the  same  in  a  bank  under  an  or- 
der of  court  until  such  time  as  the  money 
could  be  paid  over,  although  such  bank 
failed  as  a  result  of  the  War.  Staples  v. 
Staples,  24  Gratt.  225. 

An  executor  was  justified  in  depositing 
in  a  solvent  bank  in  high  credit,  money 
properly  received  by  him  in  February,  1862, 
in  payment  of  a  debt,  and  is  not  responsi- 
ble for  a  loss  resulting  from  the  removal  of 
the  bank  to  another  place  for  safety,  pre- 
venting the  subsequent  investment  of  the 
money  so  deposited  until  after  the  failure  of 
the  bank  as  a  resylt  of  the  War.  Douglass 
V.  Stephenson,  75  Va.  747.  Nor  is  he  liable 
because  he  had  himself  borrowed  such 
money  before  the  deposit  was  made.    Ibid. 

Where  a  receiver  of  an  estate  received  a 
large  sum  of  money  for  rent,  and,  not  think- 
ing it  safe  to  remit  to  London,  paid  it  to  a 
tradesman,  whom  he  had  no  reason  to  doubt 
was  entirely  solvent,  and  took  from  such 
tradesman  bills  of  exchange  on  persons  in 
London,  and  thereafter  on  account  of  the 
bankruptcy  of  euch  tradesman  a  loss  re- 
sulted to  the  estate,  the  receiver  is  not  per- 
sonally liable  to  make  good  the  loss. 
Knight  V.  Plymouth,  1  Dick.  120,  3  Atk. 
480. 

But -where  an  administrator  has  needless- 
ly retained  in  a  bank  outside  the  state  funds 
belonging  to  the  estate,  and  has  paid  the  in- 
debtedness of  the  estate  with  his  own  funds, 
he   is   personally  liable  for  loss  resulting 
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Williams,  65  Wis.  300,  42  Am.  Rep. 
708,  12  N.  W.  465,  13  N.  W.  274;  Naltner 
V.  Dolan,  108  Ind.  500,  58  Am.  Rep.  61, 
8  N.  E.  289;  Corya  v.  Corya,  119  Ind.  593, 
21  N.  E.  968,  22  N.  E.  3. 

If  the  administrator  deposits  trust 
funds  in  a  bank  and  takes  therefor  a  cer- 
tificate of  deposit  in  his  own  name  individu- 
ally, the  deposit  is  at  his  own  risk,  and 
the  loss  will  fall  on  him  in  the  event  of 
a  failure  of  the  bank.  Nor  will  the  fact 
that  he  informed  the  bank  at  the  time  of 
deposit  that  the  funds  belonged  to  an  es- 
tate of  which  he  was  administrator  alter 
the  liability.  Re  Horner,  66  Mo.  App.  531. 
We  are  much  impressed  with  the  soundness 
of  the  well-considered  case  of  Naltner  v. 
Dolan,   108   Ind.   500,   58   Am.   Rep.   61,   8 


N.  E.  289,  and  from  which  we  quote:  "Th« 
authorities,  however,  distinguish  between 
cases  in  which  the  deposit  was  made  in 
such  a  manner  as  to  preserve  its  trust 
character  on  the  books  of  the  bank  in  which 
the  fund  was  deposited,  and  those  in  which 
the  owner  of  the  fund  might  be  put  to  the 
trouble  of  proving  by  extraneous  evidence 
that  the  fund  was  not  the  individual  money 
of  his  trustee.  Whenever  a  trustee,  un- 
less properly  authorized  to  do  so,  puts 
the  fund  in  such  shape  as  to  invest  himself 
with  a  legal  title  to  it,  the  ceatiU  que  trust 
has  his  election  either  to  treat  the  fund, 
according  to  the  appearance  of  things,  as 
the  property  of  the  trustee,  and  regard  the 
latter  as  his  debtor,  or  he  may  demand  that 
the  title  be  transferred  to  him.  If  a  deposit 


from  failure  of  the  bank.  It  is  not  clear, 
but  apparently  the  executor  was  seeking  an 
allowance  for  the  amount  of  the  gratuitous 
payment  thus  made  out  of  his  own  funds, 
and  this  was  denied.  Woodley  v.  Holley, 
111  N.  C.  380,  16  S.  E.  419. 

Where  property  is  devised  upon  trust  to 
sell  and  invest  the  proceeds  on  mortgage  of 
freehold,  copyhold,  or  leasehold,  or  on  gov- 
ernment securities,  and  the  trustees  dis- 
posed of  the  property,  but  placed  the  pro- 
ceeds in  a  bank  in  their  joint  name,  where 
it  remained  at  interest  until  after  the  death 
of  one  of  the  trustees,  when  his  survivor 
withdrew  the  funds  from  the  bank  and  ap- 
plied it  to  his  own  use,  the  estate  of  the  de- 
ceased trustee,  in  the  absence  of  any  show- 
ing of  necessity  for  allowing  the  money  to 
remain  in  the  bank,  is  liable  for  the  loss 
resulting  to  the  trust  estate.  Gibbins  v. 
Taylor,  22  Beav.  344,  4  Week.  Rep.  432. 

In  Swinfen  v.  Swinfen,  29  Beav.  649,  27 
L.  J.  Ch.  N.  S.  35,  3  Jur.  N.  S.  1109,  6 
Week.  Rep.  10,  an  executrix  had  allowed  a 
sum  of  £190  out  of  an  estate  of  £15,000 
to  stand  to  her  credit  in  a  bank  as  execu- 
trix, when  the  same  was  lost  through  the 
failure  of  the  bank;  and  the  court,  in  hold- 
ing her  not  personally  liable  for  this  loss, 
says  that  this  was  not  an  improper  sum 
to  be  allowed  to  remain  in  the  bank,  and 
as  it  has  not  been  lost  through  any  fault 
of  hers  she  is  not  personally  liable. 

Executors  who  kept  nearly  £3,000  out  of 
an  estate  which  realized  £30,000  in  a  bank 
are  personally  liable  for  a  loss  resulting 
from  a  failure  of  the  bank,  notwithstanding 
the  executors  testified  that  the  amount  was 
larger  than  it  otherwise  would  have  been, 
owing  to  their  desire  to  pay  a  mortgage 
which  was  due.  Astbury  v.  Beasley,  17 
Week.  Rep.  638.  The  executors  in  this  case 
were  held  liable  for  a  sum  in  excess  of 
£1,000,  an  amount  which  was  held  proper  to 
have  kept   in  the  bank. 

Where  the  sureties  on  a  guardian's  bond 
have,  upon  the  default  of  the  guardian,  ob- 
tained the  sale  of  certain  property  mort- 
gaged to  them  to  indemnify  them  against 
loss,  and  deposited  the  proceeds  thereof  in  a 
bank  to  the  joint  account  of  themselves  and 
45  L.R.A.(N.S.) 


the  guardian,  such  sureties  are  not  relieved 
of  liability  for  the  amount  of  the  proceeds 
belonging  to  the  ward  which  were  lost  by 
the  failure  of  the  bank  in  which  the  de- 
posit was  made.  Otto  v.  Van  Riper,  31  App. 
Div.  278,  62  N.  Y.  Supp.  773,  afBrmed  in 
164  N.  Y.  636,  79  Am.  St.  Rep.  673,  68  N. 
E.  643. 

Where  the  trustees  under  a  settlement 
have  converted  the  trust  property  into 
money  and  reinvested  a  part  thereof,  leav- 
ing a  balance  in  the  hands  of  the  solicitor 
of  the  trustee,  who  writes  to  the  beneficiary 
of  the  transaction,  and  states:  "In  the 
meantime,  that  money  remains  in  my  hands, 
and  I  will  allow  2i  per  cent  for  it  the  same 
as  the  bankers  here  allow  on  deposit,"  and 
the  beneficiary  makes  no  objection  to  this 
arrangement,  and  the  money  is  afterwards 
lost  through  a  failure  of  the  bank  in  which 
the  solicitor  deposited  it,  such  solicitor  is 
personally  liable  for  the  amount  thus  held 
by  him.  Macdonnell  v.  Harding,  7  Sim. 
178,  4  L.  J.  Ch.  N.  S.  10. 

See  Lagarde's  Succession,  20  La.  Ann. 
148,  where  a  deposit  by  an  administrator 
with  a  commercial  firm,  in  his  -individual 
name,  was  held  to  render  him  personally 
liable  for  a  loss. 

In  Baskin  v.  Baskin,  4  Lans.  90,  the  court 
states  that  a  special  administrator  probably 
would  not  be  liable  for  a  loss  resulting  from 
the  failure  of  a  bank  in  which  he  had  de- 
posited money,  payable  on  demand,  as  such 
an  administrator  is  merely  a  depository 
whose  duty  forbids  investment. 

An  executor  who  has  continued  an  ac- 
count in  a  bank  made  by  his  testator  can- 
not be  held  liable  for  the  loss  resulting  from 
the  failure  of  the  bank,  simply  because  he 
had  the  account  balanced  and  opened  in  bis 
name  as  executor.  Re  Seamans,  2  Lack. 
Leg.  News,  271. 

An  administrator  is  not  liable  for  the 
amount  of  a  deposit  lost  in  a  bank  failure, 
by  reason  of  the  fact  that  he  removed  it 
from  the  bank  in  which  the  testator  had 
deposited  the  same,  where  the  testator  pre- 
vious to  his  death  had  caused  notice  of 
the  intended  withdrawal  of  the  fund  to  be 
given,  thus  indicating  an  intention  to  re- 
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is  made  in  lueb  manner  as^  on  the  face 
of  the  books  of  the  bank  in  which  the  de- 
posit is  made,  to  authorize  the  trustee,  his 
assignee,  or  legal  representative  to  claim 
it  as  the  fund  of  the  depositor,  the  cestui 
que  trust  has  the  option  to  do  likewise. 
Merket  v.  Smith,  33  Kan.  66,  5  Pac.  394; 
McAllister  v.  Com.  30  Pa.  536;  Morris  v. 
Wallace,  3  Pa.  St.  319,  45  Am.  Dec.  642; 
Jackson  v.  Bank  of  United  States,  10  Pa. 
61;  School  District  v.  First  Nat.  Bank, 
102  Mass.  174;  Utica  Ins.  Co.  v.  Lynch,  11 
Paige,  520;  Bartlett  v.  Hamilton,  46  Me. 
435;  2  Pom.  Eq.  Jur.  §§  1067-1076;  Per- 
ry, Tr.  §§  443,  444;  Story,  Agency,  §  208. 
In  case  it  becomes  the  duty  of  an  agent  or 
trustee  to  deposit  money  belonging  to  his 
principal,  he  can  escape  the  risk  only  by 


making  the  deposit  in  his  principal's  name, 
or  by  so  distinguishing  it  on  the  books  of 
the  bank  as  to  indicate  in  some  way  that  it 
is  the  principal's  money.  If  he  deposited 
in  his  own  name,  he  will  not,  in  case  of 
loss,  be  permitted  to  throw  such  loss  on 
his  principal.  Williams  v.  Williams,  55 
Wis.  300,  42  Am.  Rep.  708,  12  N.  W.  465, 
13  N.  W.  274;  Norris  v.  Hero,  22  La.  Ann. 
605;  Mason  v.  Whitthorne,  2  Coldw.  242; 
Jenkins  v.  Walter,  8  Gill  &  J.  218,  29  Am. 
Dec.  539;  Robinson  v.  W^ard,  2  Car.  &  P. 
60,  Ryan  &  M.  274;  Macdonnell  v.  Hard- 
ing, 7  Sim.  178,  4  L.  J.  Ch.  N.  S.  10 ;  State 
ex  rel.  Mcintosh  y.  Greensdale,  106  Ind. 
364,  65  Am.  Rep.  753,  6  N.  E.  926.  In 
such  a  case,  the  good  faith  or  intention 
of    the    trustee    is    in    no    way    involved. 


move  it  himself.  Robinson's  Appeal,  2 
Walk.   (Pa.)    544. 

An  executor  who  continues  at  interest 
a  deposit  in  a  bank  made  by  the  testator  is 
not  liable  for  a  loss  resulting  from  the  fail- 
ure of  the  bank  a  little  over  a  month  after 
the  testator's  death,  and  the  fact  that  he 
had  the  account  transferred  to  a  new  ac- 
count with  him  as  executor  does  not  alter 
the  case.     Hanbest's  Appeal,  92  Pa.  482. 

Executors  who  deposit  money  belonging 
to  the  estate  with  the  same  persons  as  were 
employed  by  the  testator  for  that  purpose, 
although  they  are  not  bankers,  are  not  lia- 
ble for  losses  due  to  the  bankruptcy  of  such 
persons.  The  court  states  that  the  executor 
is  not  chargeable  unless  he  acted  from  cor- 
rupt motives  or  gross  negligence.  Rowth  v. 
Howell,  3  Ves.  Jr.  566. 

An  agent  who  deposited  the  proceeds  of 
the  sale  of  his  principal's  goods  with  a  mer- 
chant then  in  good  credit,  and  notified  his 
principal  of  the  deposit,  advising  him  that 
he  had  instructed  the  merchant  to  remit  the 
amount  as  soon  as  good  bills  could  be  ob- 
tained, and  if  it  was  not  remitted  they 
might  draw  for  it,  is  not  personally  liable 
for  the  loss  resulting  from  the  insolvency 
of  the  merchant.  The  verdict  of  the  jury 
and  judgment  of  the  trial  court  were  af- 
firmed in  this  case,  the  court  stating  that 
there  was  nothing  in  the  evidence  to  war- 
rant an  order  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence. 
Hammon  v.  Cottle,  6  Serg.  &  R.  290. 

Executors  who  have  deposited  trust  mon- 
ey in  the  hands  of  individuals  to  act  as 
their  bankers  in  the  same  manner  as  was 
done  by  the  testator  are  not  personally  lia- 
ble for  a  loss  resulting  from  the  bankruptcy 
of  such  person.  Dorchester  v.  Effingham, 
Tamlyn,  279,  31  Revised  Rep.  97. 

Character  of  bank. 

The  mere  fact  that  the  bank  failed  is  not 
sufficient  of  itself  to  show  negligence  on  the 
part  of  the  executor  in  selecting  it  as  a 
depository,  and  where  there  is  nothing  in 
the  record  to  show  that  he  did  not  exercise 
ordinary  prudence  in  selecting  the  deposi- 
45  L.R:A.(N.8.) 


tory,  he  is  not  liable  for  the  loss.  Dockins 
V.  Vass,  —  Ky.  — ,  124  S.  W.  290. 

Where  there  is  no  such  general  reputa- 
tion of  the  insolvency  of  the  bank  as  to 
charge  a  trustee  with  knowledge  of  that 
fact,  and  it  not  appearing  that  he  in  fact 
knew  of  any  suspicion  in  respect  to  it,  a 
public  administrator  who  had  allowed  a  de- 
posit made  by  the  intestate  to  remain  in 
the  bank  in  which  it  was  thus  deposited  is 
not  personally  liable  for  loss  resulting  from 
the  failure  of  the  bank.  Sheerin  v.  Public 
Admr.  2  Redf.  421.  A  statute  in  this  case 
provided  that  the  public  administrator 
should  deposit  all  money  by  him  "collected 
and  received,"  within  two  days  after  the 
receipt  thereof,  in  a  bank  designated  by  the 
common  council.  The  administrator  in  this 
case  had  not  done  so,  but  had  allowed  the 
money  of  the  intestate  to  remain  in  the 
bank  in  which  it  had  been  deposited  about 
five  months,  when  the  bank  failed.  The 
court  held  that  the  money  thus  received  by 
the  administrator  was  not  ''collected  and 
received"  within  the  meaning  of  the  stat- 
ute, and  therefore  he  was  not  liable  for 
failing  to  deposit  it  within  the  time  re- 
quired. 

Where  there  are  no  indications  of  finan- 
cial weakness  in  a  bank  in  which  an  execu- 
tor continued  a  deposit  made  by  his  tes- 
tator,  such  executor  is  not  personally  liable 
for  loss  resulting  from  the  failure  of  the 
bank  on  the  day  following  that  on  which  he 
had  the  account  transferred  to  him  as  ex- 
ecutor, although  he  may  have  heard  rumors 
of  a  run  on  the  bank,  but  the  information 
in  regard  to  the  run  came  from  such  a 
source  and  under  such  circumstances  as  not 
to  have  caused  a  man  of  ordinary  prudence 
and  skill  in  the  management  of  his  own  af- 
fairs to  have  drawn  out  the  money.  Re  Sea- 
mans,  2  Lack  Leg.  News,  271. 

An  administrator  who,  pending  distribu- 
tion of  the  funds  belonging  to  the  estate,  de- 
posits them  in  a  bank  of  good  repute,  is  not 
personally  liable  for  a  loss  resulting  from 
the  failure  of  the  bank.  It  was  in  evidence 
in  this  case  that  forty  days  before  the  de- 
posit had  been  made  a  run  upon  the  insti- 
tution had  commenced  and  had  continued 
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Havinf  for  his  personal  convenience,  or 
from  whatever  motive,  deposited  the  money 
in  his  own  name,  thereby  vesting  himself 
with  a  legal  title,  it  follows  as  a  necessary 
consequence,  when  a  loss  occurs,  he  will  not 
be  permitted  to  say,  as  against  his  cestui 
que  truaif  that  the  fact  is  not  as  he  volun- 
tarily made  it  appear.  What  the  legal  or 
equitable  rights  of  the  real  owner  of  the 
fund  would  be  in  such  a  case,  as  against  the 
bank,  or  as  against  attaching  creditors  of 
the  depositor,  has  been  the  subject  of  much 
discussion,  and  of  some  diversity  of  opin- 
ion. Pennell  v.  Deffell,  4  DeG.  M.  &  G. 
372,  1  Eq.  Rep.  679,  23  L.  J.  Ch.  N.  S. 
115,  18  Jur.  273,  1  Week.  Rep.  499;  Farm- 
ers' &  M.  Nat.  Bank  v.  King,  57  Pa. 
202,    98    Am.    Dec.    215;    School    District 


V.  First  Nat.  Bank,  102  Mass.  174; 
Jackson  v.  Bank  of  United  States,  10 
Pa.  61;  Bundy  v.  Monticello,  84  Ind.  119. 
131,  and  oases  cited;  McLain  v.  Wallace, 
103  Ind.  562,  5  N.  E.  911;  McComas  v. 
Long,  85  Ind.  549;  Ellicott  v.  Barnes,  31 
Kan.  170,  173,  1  Pac  767;  Morse.  Banks  & 
Bkg.  300-302.  Whatever  diversity  of  opin- 
ion may  be  found  in  respect  to  the  rights 
of  the  bank,  or  other  creditors  of  the  de- 
positor, the  authorities  agree  that  a  trustee 
who  either  invests,  or  deposits  trust  money 
in  his  own  name,  without  in  some  way 
designating  it  as  trust  property,  will  be 
responsible  for  any  loss  that  may  occur  to 
the  fund  while  so  invested  or  deposited. 
Gilbert  v.  Welsch,  75  Ind.  557;  2  Lead. 
Gas.  in  Eq.  1805.     Having  put  the  owner 


up  to  a  date  subsequent  to  the  deposit.  It 
was  not  shown  that  the  administrator  had 
any  knowledge  of  this  run  nor  that  there 
was  anything  in  it  to  give  warning  of  dan- 
ger to  depositors,  or  anything  that  indicated 
more  than  an  unusual  demand  for  money 
in  the  business  of  the  bank's  customers. 
The  money  in  this  case  was  allowed  to  re- 
main a  little  over  three  months,  and  it  was 
not  shown  that  the  trustee  was  aware  or 
should  have  been  aware  of  any  increased 
danger,  and  it  was  held  accordingly  that 
he  was  not  liable  for  failure  to  withdraw  it 
before  the  insolvency  of  the  bank.  Robin- 
son's Appeal,  2  Walk.  (Pa.)  544. 

But  where  a  trustee  has  temporarily  al- 
lowed trust  funds  to  remain  in  a  bank  in 
which  they  had  been  deposited  for  five  years 
by  the  decedent  during  his  lifetime,  which 
bank  had  the  reputation  of  being  unsafe  in 
the  locality  where  located,  a  fact  of  which 
the  administrator  could  have  learned  bv  us- 
ing reasonable  or  ordinary  diligence,  he  is 
personally  liable  for  a  loss  resulting  to  the 
trust  estate  from  a  failure  of  the  bank. 
Norwood  v.  Harness,  98  Ind.  134,  49  Am. 
Rep.  739. 

Testamentary  trustees,  although  expressly 
authorized  to  leave  trust  money  on  deposit 
with  a  certain  firm,  are  nevertheless  bound 
to  draw  the  money  when  the  firm  changes 
by  the  death  or  withdrawal  of  an  old  part- 
ner or  the  admission  of  a  new  one,  and  if 
they  neglect  doing  so  they  will  be  responsi- 
ble for  any  subsequent  loss  of  the  trust 
money.    Re  Tucker,  63  L.  J.  Ch.  N.  8.  223. 

,  Trustee  a  bank  officer. 

The  mere  circumstance  that  a  guardian 
is  a  director  in  a  bank  in  which  he  has  de- 
posited money  of  his  wards,  which  subse- 
quently fails,  does  not  show  negligence  on 
his  part,  where  he  also  had  money  on  de- 
posit at  the  time  of  the  failure  in  his  in- 
dividual account  and  in  the  account  of  a 
firm  to  which  he  belonged.  Clark's  Estate, 
39  Pa.  Super.  Ct.  445. 

An  executor  who  leaves  a  deposit  made 
by  the  testator  in  a  "saving  fund"  (appar- 
ently a  savings  bank),  which  fails  before 
45  L.R.A.(N.S.) 


the  expiration  of  a  year  after  the  testator's 
death,  is  not  liable  for  the  loss,  although 
he  was  the  paying  and  receiving  teller  of 
the  institution,  but  without  his  fault  he  had 
no  knowledge  of  its  actual  condition  pre- 
vious to  the  failure.  Seidler's  Estate,  5 
Phila.  85. 

In  Harding  v.  Canfield,  73  Minn.  244, 
75  N.  W.  1112,  the  executor  was  president 
of  the  bank  in  which  the  funds  were  de- 
posited, the  bank  closed  its  doors  owing 
to  the  unexpected  failure  of  another  banking 
association  to  which  they  had  loaned  very 
heavily,  but  subsequently,  under  an  arrange- 
ment with  its  depositors  and  creditors,  by 
which  they  extended  the  time  of  payment 
of  their  claims  for  six  months,  it  resumcnl 
business  for  about  eight  months,  when  it 
finally  closed  its  doors  and  a  receiver  was 
appointed ;  in  themeantime,  the  trust  funds 
had  been  allowed  to  remain  in  the  bank  with 
no  attempt  to  remove  them.  These  facts 
were  held  to  sustain  a  finding  of  the  trial 
court  that  the  executor  exercised  reason- 
able care  and  prudence,  and  such  care  and 
prudence  as  a  person  of  ordinary  care,  pru- 
dence, and  judgment  would  have  exercised 
under  the  same  or  similar  circumstances; 
and  as  this  was  the  measure  of  the  require- 
ment in  such  cases,  the  executor  was  held 
not  personally  liable. 

A  testamentary  trustee  who  is  directed 
by  the  will  to  invest  the  trust  fund  in  good 
interest  bearing  securities  is  not  liable  for 
a  loss  resulting  from  the  failure  of  a  bank 
in  which  some  of  the  trust  fund  which  he 
was  unable  to  invest  in  the  manner  re- 
quired by  the  will  had  been  deposited  for 
more  than  five  years,  although  he  was  a 
director  of  such  bank  and  a  member  of  the 
committee  appointed  to  examine  its  affairs, 
where  the  beneficiary  assented  to  such  de- 
posit because  of  its  paying  a  higher  rate 
of  interest  than  other  banks.  Re  Maxwell, 
1  Connoly,  230,  23  Abb.  N.  C.  23,  3  N.  Y. 
Supp.  422.  The  bank  was  apparently,  and 
was  believed  by  the  directors  to  be,  solvent; 
several  of  such  directors  having  the  same 
opportunity  to  know  its  condition  as  the 
trustee,  except  to  their  accounts  therein, 
up  to  the  time  of  its  failure.    On  the  ques- 
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of  the  fund  to  the  hazard  of  losing  it,  or 
of  maintaining  its  trust  character  by  such 
proof  aliunde  as  may  be  available  to  him, 
the  trustee  thereby  gives  the  former  the 
privilege  of  treating  the  latter  as  his  debtor, 
or  of  supplying  the  proof,  or  accepting 
his  admission  of  the  facts,  at  his  option." 
This  appellee  insists  that  the  deposit, 
while  appearing  upon  the  bank  ledger  and 
from  the  certificate  of  deposit  to  his  indi- 
vidual credit,  was  in  fact  made  by  him  as 
administrator;  that  the  cashier  knew  that 
it  was  trust  funds;  and  that  he  instructed 
him  to  make  the  deposit  to  him  in  his  rep- 
resentative capacity.  In  the  case  of  At- 
terberry  v.  McDuffee,  31  Mo.  App.  603,  an 
administrator  was  relieved  of  liability  by 
showing  that  the  entry  of  the  deposit  to 


his  individual  credit  was  an  error;  that  it 
was  distinctly  shown  that  the  money  de- 
posited was  that  of  the  estate;  that  the 
bank  knew  that  fact,  and  the  officers  of 
the  bank  were  instructed  to  make  out  a 
certificate  of  deposit  in  the  name  of  the 
executor;  that  this  direction  was  disobeyed 
by  the  bank  without  the  knowledge  of  the 
executor,  who  put  the  certificate  in  his 
pocket  without  giving  it  immediate  exam- 
ination, and  who  reported  to  the  probate 
court  that  the  funds  of  the  estate  were  de- 
posited in  bank.  Whether  or  not  we  would 
recognize  the  soundness  of  this  case,  we 
need  not  decide,  as  the  facts  do  not  clearly 
and  distinctly  bring  this  one  within  the 
protecting  influence  of  same.  Though  we 
are    disposed,    however,    to    question    the 


tion  of  the  opportunity  which  the  trustee 
in  this  case  had  to  examine  the  books  of  the 
bank,  the  court  states  that  from  the  evi- 
dence it  appears  that  the  executor  believed 
the  bank  to  be  in  sound  condition,  and  the 
fact  of  his  having  been  able  to  learn  the  con- 
trary was  left  in  much  doubt. 

A  trustee  who  loans  trust  money  at  the 
request  of  the  cestui  que  trust  to  a  banking 
firm  in  which  such  trustee  was  a  partner  is 
not  liable  for  a  loss  resulting  from  the  in- 
solvency of  the  firm,  in  the  absence  of  any- 
thing to  show  that  he  knew  that  the  money 
was  unsafe  at  any  time  before  the  failure 
of  the  firm.  Mills  v.  Swearingen,  67  Tex. 
269,  3  S.  W.  268. 

But  the  acting  administrator  of  an  estate 
who  deposits  the  funds  in  a  bank  in  a  fail- 
ing condition,  which  condition  must  have 
been  known  to  him  because  of  his  position 
therein  as  cashier,  is  liable  for  a  loss  re- 
sulting from  the  failure  of  the  bank.  Re 
Scudder,  21  Misc.  179,  47  N.  Y.  Supp.  101. 

And  where  the  president  of  a  trust  com- 
pany which  is  acting  as  an  administrator  is 
also  president  of  the  bank  in  which  the  de- 
posit is  made  and  has  knowledge  of  the  un- 
safe condition  of  the  bank,  the  trust  com- 
pany is  liable  for  a  loss  resulting  to  the 
€state  from  the  failure  of  the  bank.  Ger- 
mania  Safety  Vault  &  T.  Co.  v.  Driskill,  23 
Ky.  L.  Rep.  2050,  66  S.  W.  610. 

A  corporation  that  is  acting  as  an  admin- 
istrator cannot  escape  liability  for  lack  of 
care  in  depositing  trust  funds  in  a  bank, 
by  showing  that  its  subordinate  ofiicers  were 
if?norant  of  any  fact  that  would  have  put 
them  on  notice,  if  known,  of  the  unsafe 
condition  of  the  bank,  when  the  superior  and 
controlling  officials  of  the  trust  company 
had  such  knowledge,  and  where  such  supe- 
riors had  actual  control  and  supervision 
over  the  matter  in  question.     Ibid. 

The  fact  that  the  president  of  a  trust 
f'ompany  which  is  acting  as  administrator 
is  also  "president  of  a  bank  in  which  a  de- 
posit of  the  funds  of  the  estate  is  made, 
does  not  place  him  in  an  attitude  hostile 
to  the 'trust  company,  so  that  the  knowl- 
edge of  the  bank's  condition  will  not  be  im- 
putable to  the  trust  company.  Ibid. 
45  L.R.A(N.S.) 


Where,  under  a  marriage  settlement  au- 
thorizing investment  in  government  or  real 
securities,  the  trustees  entered  into  an 
agreement  with  a  banking  partnership  of 
which  one  of  the  trustees  was  a  member  by 
which  the  trust  funds  were  loaned  to  the 
bank  on  the  security  of  a  mortgage  and 
bond,  and  thereafter  another  partner  in  the 
banking  partnership  was  made  a  trustee 
under  the  settlement,  and  failed  to  call  in 
the  trust  money,  he  is  guilty  of  a  breach  of 
trust  such  as  constitutes  a  provable  debt 
against  his  separate  estate  in  bankruptcy. 
Ex  parte  Geaves,  8  De  G.  M.  &  G.  291,  26 
L.  J.  Bankr.  (N.  S.)  53,  4  Week.  Rep.  536, 
2  Jur.  (N.  S.)  651.  The  bonds  in  this  case 
were  left  in  the  custody  of  the  bank,  and 
part  of  them  had  been  paid  off  and  the  pro- 
ceeds applied  to  the  general  purposes  of 
the  banking  firm. 

Where  upon  showing  that  a  treasurer  of 
an  association,  in  good  faith  and  without 
negligence,  deposited  the  fund  belonging  to 
the  association  in  a  bank  doing  a  regular 
lianking  business  and  which  he  understood 
to  be  solvent,  and  the  trial  court,  in  the  ab- 
sence of  evidence  to  show  that  the  bank  was 
not  of  good  repute  in  the  business  circles, 
found  that  the  treasurer  had  not  been  guilty 
of  such  a  lack  of  care  as  to  render  him  lia- 
ble for  the  loss  of  the  trust  fund,  owing  to 
the  failure  of  the  bank,  it  cannot  be  said 
upon  appeal  that  the  judgment  is  wrong  in 
thi»  respect.  Odd  Fellow's  Beneficial  Asso. 
V.  Person,  2  Ohio  C.  D.  48.  It  appeared  in 
this  case  that  the  treasurer  had  close  busi- 
ness relations  with  one  of  the  banking  firm, 
and  that  his  office  was  in  the  same  building 
with  that  of  the  bank. 

Order  of  court. 

An  executor  who  in  good  faith  deposits 
funds  of  the  estate  in  a  bank  which  is  at 
the  time  solvent  and  of  good  repute,  taking 
a  certificate  of  deposit  therefor  payable  to 
himself  as  executor,  with  interest  at  6  per 
cent  per  anum,  on  an  order  of  court  made 
on  application  by  him  for  an  order  direct- 
ing him  to  invest  such  fund,  is  not  liable 
for  a  loss  resulting  from  a  subsequent  fail- 
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soundnesB  of  same,  upon  the  idea  that  he 
should  have  examined  the  certifiate  of  de- 
posit or  passbook,  if  he  had  one,  and  seen 
that  the  money  was  or  was  not  deposited 
as  he  directed.  The  testimony  of  appellee 
is  vague  and  uncertain  as  to  whether  or 
not  he  told  the  cashier  to  deposit  the  fund 
in  his  representative  capacity,  and  as  to 
what  was  shown  in  the  passbook.  On  the 
other  hand,  the  cashier  is  positive  that  the 
administrator  did  not  tell  him  to  place  it 
to  his  representative  credit,  and  he  is  cor- 
roborated by  the  certificate  of  deposit  and 
the  entry  in  the  bank  ledger.  The  cashier 
also  says  the  passbook  given  the  appellee 
corresponded  with  the  ledger  and  the  cer- 
tificate of  deposit;  therefore,  in  the  absence 
of  the  passbook  which  was  in  the  possession 


of  the  appellee,  we  must  presume  that  it  did 
correspond  with  the  other  entries.  Having 
the  passbook  in  his  possession  for  several 
months  before  the  failure  of  the  bank,  he 
either  knew,  or  negligently  failed  to  dis- 
cover, that  the  fund  was  in  his  individual 
name,  and  it  would  be  a  dangerous  and  far- 
reaching  holding  to  permit  him  at  thi» 
late  day,  without  producing  the  passbook, 
to  overturn  all  the  bank  entries  and  the 
positive  evidence  of  the  cashier,  by  testi- 
mony to  which  he  would  not  be  positive 
and  certain,  upon  cross-examination.  The 
enforcement  of  the  above  rule  has  operated 
with  harshness  in  many  cases;  but  as  waa 
well  said  in  the  case  of  Williams  v.  Wil- 
liams, 55   Wis.  300,  42  Am.  Rep.  708,   12 


ure  of  the  bank.  Re  Kohler,  15  Wash.  613, 
55  Am.  St.  Rep.  904,  47  Pac.  30.  It  was 
urged  in  this  case  that  the  executor  had 
no  power  to  invest  funds,  but  the  case  was 
decided  on  the  theory  that  he  had  such 
power.  The  court  expressly  refrains  from 
deciding  as  to  whether  the  order  of  court 
constituted  in  itself  a  sufficient  justifica- 
tion for  the  deposits,  but  based  the  decision 
upon  the  exercise  of  due  care. 

See  Bacon  v.  Howard,  20  Md.  191,  infra, 
in  general,  where  a  deposit  without  an  order 
of  court,  as  required  by  statute,  was  held 
to  render  an  administrator  liable  for  loss 
resulting  from  a  failure  of  the  firm. 

See  cJso  V.,  generally,  as  to  order  of 
court. 

II.  Time  allowed  to  remain. 

The  time  which  the  deposit  is  allowed  to 
remain  in  the  bank  is  of  importance  as  bear- 
ing upon  the  good  faith  and  care  which  the 
trustee  is  exercising  in  the  management  of 
the  trust  estate. 

The  fact  that  a  guardian,  instead  of  lend- 
ing the  funds  of  his  ward  upon  real  estate, 
deposited  the  same  in  a  bank  in  October, 
upon  a  certificate  of  deposit  bearing  inter- 
est provided  the  fund  was  allowed  to  remain 
three  months  or  more,  where  it  was  lost 
through  the  failure  of  the  bank  in  the  fol- 
lowing April,  does  not  conclusively  show 
negligence  so  that  a  finding  of  the  trial 
court  that  the  guardian  was  free  from  neg- 
ligence will  be  reversed.  Re  Grammel,  120 
Mich.  487,  79  N.  W.  706.  The  court  in  this 
case  states  that  the  length  of  time  that  a 
guardian  should  permit  a  fund  to  lie  in 
a  bank  must  depend  upon  circumstances, 
and  these  circumstances  may  be  as  variable 
as  the  exigencies  of  the  situation  may  be 
variable. 

The  retaining  in  a  bank  by  an  administra- 
tor for  three  months  of  money  received  by 
him,  instead  of  distributing  it,  does  not 
make  him  liable  for  its  loss  through  failure 
of  the  bank,  which  was  in  good  stand inf^  at 
the  time  of  the  deposit,  where  he  has  a  right 
to  retain  money  for  the  use  of  decedent's 
widow,  who  might  call  for  it  at  any  time. 
45  L.R.A.(N.S.) 


Re  Fishbeck  (Knapp  v.  Jessup)  146  Mich. 
348,  7  L.R.A,(N.S.)  617,  117  Am.  St.  Rep. 
646,  109  N.  W.  666. 

VVhere  executors  have,  in  good  faith,  al- 
lowed a  certain  deposit  to  remain  with  the 
bankers  of  the  testator  for  no  more  than 
nine  months,  reducing  the  amount  some  by 
payments  on  behalf  of  the  estate  and  depos- 
iting other  amounts  with  such  bankers,  the 
total  of  both  amounts,  however,  not  equal- 
ing the  amount  left  by  the  testator,  such 
executors,  in  the  absence  of  any  directions 
in  the  will  to  invest  such  funds,  are  not 
liable  for  loss  resulting  to  the  estate  from 
the  failure  of  the  bankers.  Johnson  v.  New- 
ton, 11  Hare,  169,  22  L.  J.  Oh.  N.  S.  1039, 
17  Jur.  825. 

The  master  in  this  case  found  that  there 
were  not  any  purposes  of  their  trust  which 
rendered  it  necessary  for  the  executors  to 
retain  the  said  balance  or  any  part  of  it 
with  the  said  bankers.  The  vice  chancellor, 
while  not  referring  specifically  to  this  find- 
ing of  the  master,  states  that  the  executors 
are  allowed  by  the  rule  of  law  one  year  be- 
fore satisfying  the  claims  of  parties  under 
the  will;  and,  continuing  farther,  the  court 
says  that  there  is  no  doubt  that  a  case  may 
be  suggested  in  which  a  very  large  balance 
of  the  estate  may  be  in  the  hands  of  bank- 
ers upon  which  there  is  no  probability  of 
any  further  demand  arising,  and  in  which 
the  executors  may  well  ask  why  they  do  not 
distribute  the  estate. 

An  administrator  who  receives  money 
from  a  sale  of  trust  property,  and,  after 
consultation  with  solicitors  of  some  of  the 
beneficiaries  and  with  his  own  solicitor,  de- 
posits the  money  in  a  bank  agreed  upon  to  a 
separate  account  as  administrator,  is  not 
personally  liable  for  a  loss  resulting  from 
the  failure  of  the  bank,  although  the  money 
was  left  for  some  months,  and  in  the  mean- 
time money  which  was  in  court  was  used  in 
paying  off"  mortgages  on  the  property  sold. 
Wilks  V.  Groom,  3  Drew.  584,  25  L.  J.  Ch. 
N.  S.  724,  2  Jur.  N.  S.  681,  4  Week.  Rep. 
697. 

Where  a  testator  appoints  his  brother, 
who  is  not  in  active  business  and  who  is 
probably  known  not  to  be  an  expert  in  fi- 


1912. 


CHANCELLOR  v.  CHANCELLOR. 


» 


K.  W.  4«5,  13  N.  W.  274;  "To  hold  the  ad- 
miAistrator  answerable  in  this  case  is  un- 
doubtedly a  great  hardship,  but  to  exoner- 
ate him  from  liability  is  to  encourage  the 
mismanagement  of  trust  funds,  and  to  open 
the  doors  to  frauds  innumerable  against 
tJbose  whose  age  and  weakness  entitled  them 
to  the  most  rigid  protection  of  the  law.  The 
rule  therefore  should  not  be  slackened, 
even  if  the  question  were  a  new  one, 
much  kflB  in  view  of  the  authorities  cited." 
We  may  add  that  the  trustee  can  protect 
himself  by  depositing  funds  in  solvent  in- 
stitutions; but  prudence  should  suggest 
and  require  that  he  be  not  alone  content 
with  giving  instructions  that  it  be  placed 
as  a  trust  fund,  but  he  should  see  to  it 
that  it  ia  so  placed,  and  not  permit  the  bank  1 


to  make  him  its  individual  creditor,  and 
then  be  permitted  to  say,  after  the  fail- 
ure of  the  bank,  "I  did  not  intend  that  the 
deposit  should  be  in  my  individual  name,'* 
or  that,  ''You  made  a  mistake  and  placed 
it  to  my  credit,  notwithstanding  I  told 
you  to  place  it  to  the  credit  of  the  estate.*' 
The  Probate  Court  ignored  the  great  pre- 
ponderance of  the  evidence,  and  the  decree 
is  reversed,  and  the  cause  is  remanded. 

All  the  Justices  concur,  except  DowdelU 
Ch.  J.,  not  sitting. 


Petition    for    rehearing    denied    May    1, 
1912. 


nancial  matters,  guardian  of  his  son,  and 
authorizes  him  to  invest  the  money  of  the 
ward  in  snch  manner  as  will,  in  his  opinion, 
be  for  the  best  interests  of  the  ward,  such 
guardian  ia  not  liable  for  a  loss  resulting 
from  the  failure  of  a  bank  in  which  he  had, 
in  good  faith,  deposited  the  money  on  an 
open  account  at  4  per  cent  interest,  sub- 
ject to  check  at  any  time.  Glassburner's 
Estate,  40  Pa.  Super.  Ct.  134.  The  money 
had  been  on  deposit  almost  two  and  a  half 
vears,  and  the  court  states  that  the  case 
was  considered  on  the  theory  that  the  guard- 
ian invested  the  money,  but  not  as  a  per- 
manent   investment. 

Where  a  trustee  had  allowed  trust  funds 
to  remain  in  a  bank  in  which  they  had 
been  deposited  for  live  years  by  the  dece- 
dent during  his  lifetime,  for  more  than  a 
Tear  after  the  death  of  such  decedent,  al- 
though there  was  no  reason  for  not  settling 
up  the  estate,  such  trustee  is  not  liable  for 
a  loss  resulting  from  a  failure  of  the  bank, 
where  he  had  no  reason  to  doubt  its  sol- 
vency. Norwood  V.  Harness,  98  Ind.  134,  49 
Am.  Rep.  739. 

In  Cook  V.  Barnes,  19  Ky.  L.  Rep.  1533, 
43  S.  W.  682,  an  executor  had,  before  his 
appointment  and  before  the  death  of  his  tes- 
tator, who  was  his  father,  been  advised  by 
the  testator  of  a  deposit  which  he  had  in  a 
certain  bank  under  a  contract  that  it  was 
not  to  be  withdrawn  until  thirty  days*  no- 
tice, and  told  that  he  should  withdraw  the 
sum  in  small  sums,  and  not  to  draw  all  the 
money  at  one  time,  for  the  bank  was  in  a 
shaky  condition,  and  if  he  aimed  to  with- 
draw' it  all  at  once  he  would  push  it  to  the 
wall,  and  the  bank  would  pay  none  of  it. 
After  the  death  of  his  father  and  at  the 
earliest  opportunity  he  qualified  as  executor, 
and  on  the  following  day  demanded  of  the 
bank  the  money,  and  payment  was  declined 
because  of  the  contract  as  to  notice,  where- 
upon, this  notice  was  given,  but  afterwards 
the  executor  took  counsel  with  prominent 
business  men  who  were  acquainted  with  the 
irnieral  conditions  of  the  bank,  and  was  ad- 
vised by  them  to  go  slow  in  checking  for  his 
money  and  follow  the  instructions  of  the 
testator.  He  subsequently  drew  out  a  little 
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less  than  half  the  deposit  on  checks,  when 
about  three  months  after  his  appointment 
the  bank  failed,  it  was  held  that  the  execu- 
tor had  acted  as  an  ordinarily  prudent  man 
would  have  acted  under  similar  circum- 
stances, and  he  was  not  liable  for  the  loss 
to  the  estate.  It  was  further  held  in  this 
case  that  the  course  taken  by  the  executor 
was  correct,  and  if  a  check  for  the  entire 
sum  of  deposit  had  been  presented  and  the 
payment  of  it  insisted  on,  the  bank  could 
not  have  paid  it,  but  would  have  suspended. 
The  fact  that  no  check  had  been  drawn  on 
this  fund  for  about  a  month  previous  to  the 
suspension  of  the  bank  was  explained  bv 
the  serious  sickness  of  the  executor  which 
disqualified  him  for  some  weeks  from  doing 
business,  and  this  was  held  a  sufficient  ex- 
cuse. 

An  executrix  who  allowed  £190  out  of  an 
estate  of  £15,000  to  remain  in  a  bank  is  not 
personally  liable  for  a  loss  resulting  from 
a  failure  of  the  bank  about  a  year  after  the 
testator's  death,  as  the  shnount  is  not  an 
improper  one  to  be  allowed  to  remain. 
Swinfen  v.  Swinfen,  29  Beav.  211. 

See  Crane  v.  Moses,  13  S.  C.  561,  infra, 
where  money  was  allowed  to  remain  on  de- 
posit over  seven  years  and  the  trustee  held 
not  liable. 

An  administrator  who  deposits  funds  of 
the  estate  in  a  bank  upon  a  separate  ac- 
count to  himself  as  administrator  is  not 
liable  for  loss  resulting  from  the  failure  of 
the  bank.  It  is  not  clear  from  the  opinion 
in  this  case  how  long  the  funds  remained;  it 
is  stated  in  the  syllabus  to  have  remained 
three  and  one  half  years  and  one  and  one 
half  years  after  the  administrator  had  car- 
ried into  chambers  in  the  suit  his  accounts, 
showing  a  large  balance  against  himself. 
Re  Marcon,  40  L.  J.  Ch.  N.  S.  637. 

On  the  contrary,  a  guardian  who  for 
nearly  four  years  leaves  money  of  the  ward 
deposited  in  a  bank  which  is  regarded  as 
reputable  and  solvent,  without  any  effort 
to  invest  the  saime,  is  liable  for  a  loss  re- 
sulting from  the  subsequent  failure  of  the 
bank,  although  there  was  no  bad  faith  on 
his  part.  Evans's  Estate,  7  Pa.  Super.  Ct. 
142. 
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Under  a  will  granting  the  estate  of  the 
testator  to  trustees  and  executors  upon 
trust,  with  all  convenient  speed  to  call  in  the 
debts,  to  sell  and  convert  into  money  such 
parts  of  his  personal  estate  as  should  not 
consist  of  money,  and  to  invest  the  surplus 
in  the  purchase  of  3  per  cent  consols  or 
some  other  parliamentary  stock,  trustees  and 
executors  who  for  more  than  a  year  after 
the  testator's  death  allow  a  considerable 
portion  of  his  estate  to  lie  unproductive  in 
the  hands  of  a  banker,  and  fail  to  take 
prompt  steps  to  secure  the  fund  when  a 
period  of  financial  depression  arrives,  are 
liable  for  the  loss  resulting  to  the  trust 
estate  from  the  failure  of  the  bank.  Moyle 
V.  Moyle,  2  Russ.  &  M.  710. 

It  was  further  urged  in  this  casfe  that  the 
testator  being  liable  on  the  covenants  of  the 
lease,  it  was  necessary  to  maintain  a  fund  in 
the  hands  of  the  executor  to  meet  this  lia- 
bility. In  answer  to  this  it  is  stated  that 
the  money  should  have  been  paid  into  court, 
and  the  court,  having  the  possession  of  the 
fund,  would  have  interfered  for  the  protec- 
tion of  the  trustees,  or  would,  upon  their 
application,  have  made  an  immediate  order 
placing  at  their  disposal  the  necessary  sum 
to  meet  the  landlord's  demand.    Ibid. 

A  trustee  who  deposits  trust  funds  with 
his  bankers,  directing  them  to  invest  in  his 
name  for  the  purposes  of  the  trust,  and  the 
clerk  makes  a  memorandum  of  the  instruc- 
tions and  mislayB  the  same,  and  the  bankers, 
without  the  trustee's  knowledge,  open  a  new 
account  with  him,  crediting  him  with  trust 
funds,  and  the  trustee  makes  no  inquiry  for 
the  transfer  note  but  relies  on  the  invest- 
ment having  been  duly  effected,  is  personally 
liable  for  a  loss  arising  from  the  failure 
of  the  bank  after  five  months,  as  this  is  too 
long  a  time  to  leave  trust  funds.  Ghallen 
▼.  Shippam,  4  Hare,  665. 

After  time  for  settling  estate. 

In  Allen  v.  Leach,  7  DeL  Gh.  83,  29  Atl. 
1050,  under  a  will  requiring  the  trust  funds 
to  be  secured  by  a  loan  on  good  security, 
the  court,  after  holding  the  administrator 
liable  for  depositing  the  money  in  his  own 
name  with  a  private  bank  and  keeping  it 
there  after  the  time  for  distribution  nad  ar- 
rived, states,  farther,  that  if  there  had  been 
a  sufiioient  reason  for  not  distributing  the 
estate  as  directed  by  the  will,  the  adminis- 
trator should  have  secured  it  by  a  loan  on 
good  security  as  therein  provided,  and,  hav- 
ing disregarded  his  duty  in  this  respect,  he 
cannot  set  up  the  loss  of  the  money  throufrh 
the  failure  of  the  bank  as  a  valid  excuse 
for  not  accounting  therefor. 

An  administrator  who  has  retained  money 
of  the  estate  in  his  hands  after  the  time 
when  he  might  have  paid  the  debt,  and  set- 
tled the  estate,  and  thereafter,  in  good  faith 
and  using  his  best  judgment,  deposits  the 
same  with  a  banker  and  broker  of  large 
wealth  and  ample  means,  and  allows  the 
same  to  remain  there  for  more  than  four 
years  without  nuiking  any  effort  to  pay 
debtors  or  settle  the  estate,  is  personally 
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liable  for  a  loss  resulting  from  the  failure 
of  the  banker  during  a  financial  panic 
Wood  V.  Myrick,  17  Minn.  408,  Gil.  386. 

There  is  dictum  in  McNabb  v.  Wixom,  7 
Nev.  163,  to  the  effect  that  where  an  ad- 
ministrator allows  the  money  deposited  to 
remain  in  the  bank  after  the  time  when,  it 
he  had  fulfilled  his  duty,  it  would  have  been 
distributed  and  in  the  hands  of  those  en- 
titled to  it,  he  is  liable  for  the  sum  lost 
through  the  failure  of  the  bank  thereafter. 
This  case  was  heard  on  the  pleadings,  and 
the  court  held  that  there  were  not  sufiicient 
untraversed  allegations  in  the  complaint  to 
show  that  it  was  the  duty  of  the  administra- 
tor»  to  have  filed  his  account  within  the 
year  after  his  appointment  and  to  have  com- 
pleted the  distribution  of  the  estate  prior 
to  the  failure  of  the  bank,  and  therefore 
refused  to  hold  the  administrator  on  the 
pleadings. 

An  executor  who  has  allowed  funds  of 
the  estate  to  remain  on  deposit  in  a  bank 
for  more  than  two  years  after  his  appoint- 
ment, and  while  creditors  of  the  estate  have 
not  been  paid,  is  personally  liable  for  a 
loss  resuHmg  from  the  suspension  of  pay- 
ment by  the  bank.  It  does  not  clearly  ap- 
pear whether  or  not  the  time  for  settling 
the  estate  by  an  executor  had  expired  in 
this  case.  Mandeville  v.  Arnoult,  9  Rob. 
(La.)    447. 

On  the  contrary,  where  a  trustee  had  al- 
lowed trust  funds  to  remain  in  a  bank  in 
which  they  had  been  deposited  five  years  by 
the  decedent  during  his  lifetime,  for  more 
than  a  year  after  the  death  of  such  dece- 
dent, although  there  was  no  reason  for  not 
settling  up  the  estate,  such  trustee  is 
not  liable  for  a  loss  resulting  from  a  failure 
of  the  bank,  where  he  had  no  reason  to 
doubt  its  solvency.  Norwood  v.  Harness,  98 
Ind.  134,  49  Am.  Rep.  739. 

See  Bertrand's  Succession,  127  La.  857, 
64  So.  127. 

As  affected  by  opportunity  for  investment. 

A  guardian  of  three  wards  who  opens  a 
bank  account  in  his  name  as  guardian  in  a 
bank  of  which  he  is  a  director,  and  in  which 
he  has  his  individual  accounts  and  those  of 
a  firin  to  which  he  belongs,  the  accounts 
bearing  interest  on  balances  at  4  per  cent 
and  being  subject  to  check  without  notice, 
cannot  be  surcharged  with  a  loss  by  the 
failure  of  the  bank,  because  he  left  $1,200 
therein  for  eight  months  without  otherwise 
investing  it,  where  he  had  no  knowledge  of 
an  opportunity  to  safely  invest  the  money 
during  such  time,  and  had  previously  made 
several  other  investments  when  opportunity 
had  offered.  Glark's  Estate,  39  JPa.  Super. 
Ct.  446. 

Trustees  under  a  will  directing  them  to 
invest  in  some  security  "in  bank  or  other 
stock,  mortgages,  or  other  good  security" 
are  liable  for  a  loss  resulting  from  the 
failure  of  a  brokerage  house  doing  a  bank- 
ing business  in  which  the  the  trust  fund 
had  been  deposited  on  interest  subject  to 
check,   part  for   ten   months,   and  another 
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part  for  seven  montbB  before  the  failure  of 
the  bank.  The  court  states  that  if  this  con- 
stituted a  loan,  the  trustees  were  liable 
because  they  made  it  without  security  of 
any  description,  and  if  it  were  merely  a  de- 
posit under  the  will  in  this  case,  it  had  been 
allowed  to  remain  an  unreasonable .  time, 
in  view  of  proof  offered  that  mortgages  could 
have  been  obtained  at  any  time  in  the  place 
where  the  deposit  had  been  (made.  As  to 
a  deposit  that  had  been  made  six  weeks 
before  the  failure  of  the  bank,  the  trustees 
in  this  case  were  held  not  liable.  Barney  v. 
Saunders,  16  How.  635,  14  L.  ed.  1047.  In 
charging  interest  in  this  case,  the  court  as- 
sumed that  three  months  was  a  reasonable 
time  to  be  allowed  the  trustees  for  selecting 
an  investment,  and  charged  interest  from 
the  expiration  of  that  time. 

Testamentary  trustees  directed  to  invest 
trust  money  in  parliamentary  stocks  or 
funds  or  in  freehold,  copyhold,  or  leasehold 
hereditaments,  who  leave  a  large  sum  in 
deposit  in  a  bank  for  fourteen  inonths 
awaiting  an  opportunity  to  invest  it  in  a 
mortgage,  are  personally  liable  for  its  loss 
by  the  failure  of  the  bank,  notwithstanding 
a'  clause  in  the  will  that  they  should  not 
be  answerable  for  any  banker,  broker,  or 
other  person  in  whose  custody  any  money 
might  be  deposited  for  safekeeping  or  other- 
wise; the  court  stating  that  when  the  de- 
sired mortgage  was  found  to  be  not  readily 
obtainable  within  a  short  time  not  exceeding 
six  months,  the  ti*ustees  were  bound  to  in- 
vest in  consols,  a  form  of  security  which 
might  always  be  had  in  the  market.  Cann 
V.  Cann,  61  L.  T.  N.  S.  770,  33  Week  Kep. 
40. 

Clauses    in    the    instrument    creating    the 
trust  exonerating   the   trustee. 

Under  a  testamentary  provision  that  no 
trustee  shall  be  liable  for  any  losses  except 
such  as  might  be  occasioned  by  their  own 
wilful  neglect  or  default,  and  directing  the 
investment  of  funds  not  immediately  payable 
to  the  legatee,  upon  public  stock  or  real 
security,  trustees  who  deposit  funds  in  a 
bank  of  good  credit  and  one  with  which  the 
testatrix  had  dealt  to  a  considerable  ex- 
tent, at  interest,  pending  an  opportunity 
of  investing  it,  either  in  funds  or  mortgages, 
are  not  liable  for  the  loss  resulting  from 
the  failure  of  the  bank  about  two  months 
thereafter.  Fenwick  v.  Clarke,  31  L.  J. 
Oh.  N.  S.  728,  6  L.  T.  N.  S.  593,  10  Week. 
Rep.  636. 

A  provision  in  a  will  that  the  executors 
shall  not  be  responsible  for  the  "unavoid- 
able" loss  of  any  property  or  money  by  in- 
solvency of  banks  does  not  relieve  them 
from  liability  for  a  loss  arising  from  the 
failure  of  a  bank  in  which  the  trust  money 
had  been  left  by  them  as  an  investment  for 
nearly  two  years.  Re  Knight,  21  Abb.  N. 
C.  388,  4  N.  Y.  Supp.  412. 

Notwithstanding  an  indemnity  clause 
against  liability  for  losses  due  to  any  banker 
with  whom  money  should  be  deposited  for 
safe  custody,  a  trustee  under  a  will  directing 
45  L.R.A.  (N.S. ) 


Investments  in  leasehold  houses  and  in 
the  meanwhile  in  "government  stock  in  the 
Bank  of  England,"  who  withdraw  an  inter- 
est deposit  in  a  bank  where  deposited  by 
the  testatrix,  and  deposit  the  same  to  their 
joint  account  in  another  bank,  which  failed 
about  eight  months  thereafter,  are  personal- 
ly liable  for  the  loss,  as  this  is  in  effect 
an  investment  rather  than  a  deposit.  Reh- 
den  V.  Wesley,  29  Beav.  213. 

Effect  of  order  of  court. 

A  trustee  who,  contrary  to  order  of  court 
appointing  him,  left  trust  money  in  a  bank 
for  nearly  two  years  after  his  appointment, 
as  an  investment  of  the  fund  which  he 
supposed  himself  authorized  to  make,  is 
liable  for  a  loss  resulting  from  the  failure 
of  the  bank,  as  the  law  of  New  York  per- 
mits the  deposit  of  money  with  a  banking 
institution  in  good  credit  for  so  long  as  will 
enable  the  trustee,  in  the  use  of  ordinary 
diligence,  to  obtain  its  secure  and  proper 
investment,  or  the  exigencies  of  the  estate 
ma^  require,  but  for  no  longer  time.  Re 
Knight,  supra. 

The  guardian  of  an  incompetent  who  re- 
ceived from  his  predecessor  certificates  of 
deposit  representing  the  trust  funds,  which 
such  predecessor  had  been  directed  to  loan 
out  at  8  per  cent  interest,  but  which  he 
had,  without  authority,  loaned  to  the  bank 
at  7  per  cent  interest,  is  liable  for  a  loss 
resulting  from  the  failure  of  the  bank, 
where,  for  over  fifteen  months  after  his 
appointment,  and  before  the  failure  of  the 
bank,  he  made  no  real  effort  to  loan  the 
money  as  directed  by  the  court,  or  to  ob- 
tain authority  from  the  court  for  it  to 
remain  in  the  bank,  or  any  direction  as  to 
making  other  investments,  and  made  no 
report  as  to  the  condition  of  the  trust  es- 
tate. Garner  ▼.  Hendry,  96  Iowa,  44,  63 
N.  W.  369. 

Likewise,  in  Wilkinson  v.  Bewick,  4  Jur. 
N.  S.  1010,  6  Week.  Rep.  849,  the  trustees 
were  held  liable  for  a  loss  resulting  to  the 
trust  estate  from  the  failure  of  a  bank  in 
which  they  maintained  an  account  after 
they  had  been  ordered  to  puy  the  same  into 
court. 

See  Lumham  v.  Blundell,  4  Jur.  N.  8. 
3,  27  L.  J.  Ch.  N.  8.  179,  6  Week.  Rep.  49, 
infra,  where  a  trustee  retained  a  deposit 
after  being  ordered  by  the  court  to  account 
for  it  to  his  successor. 

See  subdivision  V.,  infra,  generally  as 
to  order  of  court. 

J/J.  Permanent  deposit, 

A  permanent  deposit  in  a  bank  is  in  the 
nature  of  a  loan  or  Investment  of  the  trust 
fund,  and  is  regarded  as  being  on  mere 
personal  security,  and  where  such  a  loan 
upon  personal  security  is  not  permissible, 
the  trustee  is  rendered  liable  for  a  loss 
arising  upon  such  permanent  deposit. 

The  point  at  which  a  deposit  in  a  bank 
ceases  to  be  a  mere  deposit  and  becomes  an 
investment  is  not  always  clear.  In  Law's 
Estate,  144  Pa.  499,  14  L.RJ^.  103,  22  Atl. 
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831,  the  court  states  that  a  deposit  is 
where  a  sum  of  money  is  left  with  the 
bank  for  safe-keeping  and  subject  to  order, 
and  payable,  not  in  the  specific  money  de- 
posited, but  in  an  equal  sum;  that  it  may 
or  may  not  bear  interest,  according  to  agree- 
ment; and  while  the  relation  between  the 
depositor  and  his  banker  is  that  of  debtor 
or  creditor  simply,  the  transaction  cannot 
in  any  proper  sense  be  regarded  as  a  loan, 
unless  uie  money  is  left  not  for  safe-keep- 
ing, but  for  a  fixed  period  at  interest,  m 
which  case  the  transaction  assumes  all 
the  characteristics  of  a  loan;  and  in  this 
case  a  deposit  with  a  bank  requiring  two 
weeks'  notice  for  the  withdrawal  of  the 
deposit  was  held  not  to  be  an  investment, 
while  in  Frankenfield's  Appeal,  infra,  a 
deposit  was  made  for  three  months  upon 
condition  that  notice  of  thirty  days  should 
then  be  given  prior  to  the  withdrawal. 
Such  a  deposit  was  held  an  investment,  and, 
being  on  mere  personal  security,  rendered 
the  trustee  liable  for  loss. 

Where  trustees  have  deposited  a  sum  of 
money  in  a  bank,  and  no  reason  or  necessity 
is  shown  for  such  deposit;  but,  on  the 
other  hand,  it  is  shown  that  all  the  debts 
and  pecuniary  legacies  had  been  paid,  and 
that  the  amount  of  money  was  given  to 
the  bankers  upon  an  agreement  to  pay  inter- 
est thereon, — such  sums  were  improper  to 
lend  on  the  personal  security  of  the  bankers, 
and  the  trustees  became  answerable  for  a 
loss  resulting  therefrom.  Darke  v.  Martyn, 
1   Beav.  625. 

A  guardian  is  liable  for  loss  of  the  funds 
of  his  ward  deposited  on  interest,  without 
fraud  and  for  a  definite  time,  on  a  certificate 
of  deposit  in  a  bank  which  subsequently 
fails,  where  he  might  have  invested  the 
money  where  it  would  have  been  safe.  Cor- 
coran V.  Kostrometinoff,  21  L.K.A.(N.S.) 
309,  91  C.  C.  A.  619,  164  Fed.  685,  reversing 
3  Alaska,  263. 

Where  money  is  deposited  with  the  bank 
under  an  agreement  that  it  is  to  remain 
a  certain  length  of  time,  a  guardian  so 
depositing  the  money  is  personally  liable 
for  a  loss  resulting  from  the  failure  of 
the  bank.  Murph  v.  McCullough,  40  Tex. 
Civ.  App.  403,  90  S.  W.  69. 

The  court  was  of  the  opinion  in  Baskin 
V.  Baskin,  4  Lans.  90,  that  a  special  ad- 
ministvator  who  had  deposited  trust  funds 
in  his  own  name  in  a  bank  under  an  agree- 
ment that  it  was  not  to  be  repaid  until 
after  a  specified  time  is  personally  liable 
for  a  loss  resulting  from  the  failure  of  the 
bank. 

• 

Executors  who  deposit  trust  funds  in 
their  individual  name  in  a  bank  under  an 
agreement  to  allow  it  to  remain  a  certain 
length  of  time  are  personally  liable  for  loss 
resulting  from  the  failure  of  the  bank. 
Ibid. 

An  administrator  who  deposits  the  bulk 
of  an  estate  with  a  private  banker,  taking 
back  a  certificate  of  deposit  payable  twelve 
months  after  date,  with  interest,  is  liable 
for  a  loss  resulting  from  the  insolvency  of 
such  banker  within  the  year,  and  such 
45  L.R.A.(N.S.; 


contract  constitutes  a  loan  or  investment 
of  the  money,  instead  of  a  mere  deposits 
Baer's  Appeal,  127  Pa.  360,  4  L.R.A.  609, 
18  Atl.  1. 

A  similar  holding  appears  in  Franken- 
field's  Appeal,  11  W.  N.  C.  373,  where  the 
committee  of  a  lunatic,  upon  the  advice  ol 
counsel,  deposited  money  in  a  savings  bank 
on  a  certificate  deposit  due  in  three  months, 
but  not  then  until  after  thirty  days'  notice 
had  been  given,  the  court  stating  that  the 
brevity  of  the  time  does  not  affect  the 
question.  The  loss  here  occurred  after  the 
three  months  had  expired.  The  committee 
was  also  held  liable  for  having  failed  to 
obtain  an  order  of  court.  See  this  case 
under  V.,  infra. 

Where  testamentary  trustees  under  a 
trust  to  convert  and  invest  in  leasehold 
houses,  and  in  the  meanwhile  to  invest  in 
government  stocks  in  the  Bank  of  England, 
withdrew  a  deposit  made  by  the  testator 
in  one  bank  and  deposited  it  in  another  to 
their  joint  account  and  thereafter  the  bank 
failed,  resulting  in  a  loss  to  the  estate,  the 
trustees  were  held  both  liable  in  Rehden 
V.  Wesley,  29  Beav.  213,  the  court  stating 
that  this  was  an  investment,  and  not  a 
deposit,  and  since  it  was  in  a  security  not 
authorized  by  the  will,  the  trustees  are 
personally  liable. 

A  parol  contemporaneous  agreement  made 
at  the  time  of  the  deposit,  that  the  money 
might  be  drawn  out  at  any  time  within  the 
year  on  the  return  pf  certificate,  but  in 
that  event  without  interest,  is  stated  by 
the  court  in  Baer's  Appeal,  supra,  to  be 
ineffectual  to  change  the  written  contract, 
therefore  not  to  relieve  the  trustee  of  lia- 
bility. 

See  Garner  v.  Hen4ry,  95  Iowa,  44,  63 
N.  W.  359  (V.  f,  2) ;  Re  Wood,  159  CaL 
466,  36  L.R.A.(N.S.)   252,  114  Pac.  992. 

See  State  ex  rel.  Collins  v.  Gooch,  97  N.  C. 
186,  2  Am.  St.  Rep.  284,  1  S.  E.  653,  where 
the  court  regarded  a  permanent  deposit  in 
a  bank  as  a  loan  upon  personal  security. 

Reference  is  made  in  this  connection  to 
the  subdivision  first  above,  as  to  the  time 
the  deposit  is  allowed  to  remain,  for  ful'ther 
cases  illustrating  this  principle. 

FF*  In  trustee's  own  name. 

a.  In  general, 

A  trustee  who  deposits  trust  funds  in  m 
bank  in  his  own  name  is  personally  liable 
for  a  loss  resulting  from  a  failure  of  the 
bank.  Corya  v.  Corya,  119  Ind.  693,  21 
N.  E.  968,  22  N.  E.  3  (administrator); 
Cartmell  v.  Allard,  7  Bush,  482  (factors)  ; 
Baskin  v.  Baskin,  4  Lans.  90  (executors)  ; 
O'Connor  v.  Decker,  96  Wis.  202,  70  N.  W. 
286;  Wren  v.  Kirton,  11  Ves.  Jr.  377.  And 
this  is  true  regardless  of  the  good  faith, 
prudence,  or  judgment  with  which  the  trus- 
tee may  have  acted.  Com.  v.  McAllister, 
28  Pa.  480,  reaffirmed  on  a  later  appeal 
in  30  Pa.  536.  And  although  the  trustee 
has  no  money  of  his  own  in  the  bank.  Sum- 
mers V.  Reynolds,  95  N.  C.  404 
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Ab  ftfdminUtraior  acting  in  good  faitli, 
vlio  deposits  trust  money  in  his  individual 
same,  without  any  designation  or  indication 
of  representative  capacity,  in  a  bank  con- 
sidered by  him  to  be  saie  and  solvent,  is 
personally  liable  for  loss  of  the  funds  due 
to  the  failure  of  the  bank.  The  ad- 
ministrator in  this  case  had  deposited  in 
this  particular  bank  for  the  express  purpose 
of  keeping  the  same  separate  from,  and 
60  that  it  would  not  be  unnecessarily  min- 
gled with,  his  own  property  or  individual 
fund.  The  money  in  this  case  had  been  col- 
lected at  various  times,  from  one  to  four 
m<mths,  previous  to  the  failure  of  the  bank. 
Re  Arguello,  97  Cal.  196,  31  Pac.  937.  The 
trustee  contended  that  he  was  only  required 
to  act  in  good  faith,  and  to  exercise  such 
skill,  prudence,  and  diligence  in  managing 
the  anairs  of  the  estate  as  men  ordinarily 
bestow  upon  their  own  affairs;  and  that 
when  he  has  in  good  faith,  and,  with  reason- 
able care,  deposited  funds  of  the  estate  in 
bank,  and  those  funds  have  been  lost  by  the 
failure  of  the  bank,  he  will  not  be  held 
liable  for  the  loss  unless  he  has  wilfully 
and  unnecessarily  mingled  the  trust  prop- 
«rtv  with  his  own,  so  as  to  constitute  him- 
self in  appearance  absolute  owner;  and  that 
the  fact  of  a  mere  deposit  in  his  own  name 
was  not  sufficient  for  this  purpose,  hence 
that  it  was  error  te  hold  him  liable.  In 
response  to  this  contention  the  court  said 
the  question  had  been  presented  many- times 
before  the  courte  of  England  and  this 
country,  and  the  decisions  upon  it  had  been 
practically  unanimous  and  to  the  same 
effect  as  the  decision  of  the  court  below  in 
this  case;  namely,  that  a  trustee  who  de- 
posits trust  funds  te  his  own  credit  in  a 
bank  is  personally  liable  in  case  of  the 
failure  of  the  bank. 

Where  the  trustee  has  deposited  funds 
to  his  own  account  there  is  no  declaration 
of  trust  in  it,  and  he  is  liable  for  losses 
resulting:  Various  reasons  have  been  given 
for  thus  holding  him  liable.  In  Massey  v. 
Banner,  1  Jac.  &  W.  248,  21  Revised  Hep. 
150,  af&rming  4  Madd.  Ch.  413,  20  Revised 
Rep.  317,  it  is  stated  that  this  is  because 
if  he  had  become  bankrupt  it  would  have 
gone  to  the  credit  of  his  estate  for  it  is 
clear  in  that  case  that  if  the  bankers  had 
any  account  with  him  by  way  of  setoff, 
that  setoff  would  affect  equally  his  money 
and  the  money  of  the  estate  paid  into  his 
account,  as  they  have  no  notice  that  it 
belongs  to  the  estate,  but  the  account  is 
between  him  and  them. 

A  deposit  in  the  trustee's  own  name  is 
so  made  that  the  bank  could  apply  it  te 
the  satisfaction  of  any  claim  it  might  have 
against  the  trustee.  Jenkins  v.  Walter,  8 
Ohl.  k  J.  218,  29  Am.  Dec.  539. 

"Having  .  .  .  deposited  the  money  in 
his  own  name,  thereby  vesting  himself  with 
a  legal  title,  it  follows  as  a  necessary  con- 
i€quenee  when  a  loss  occurs  he  will  not  be 
permitted  to  say,  as  against  his  cestui  que 
tru9tf  that  the  fact  is  not  as  he  voluntarily 
made  it  appear."  Naltner  v.  Dolan,  108 
Isd.  500,  58  Am.  Rep.  61,  8  N.  E.  289. 
«L.R.A.(NJB.) 


"Without  the  fact  of  the  subsequent  loss, 
the  statute  in  express  terms  made  both  him 
and  his  sureties  personally  liable  for  the 
full  value  of  the  property  and  for  damages." 
Harward  v.  Robinson,  14  111.  App.  560. 

"When  he  placed  the  money  to  his  own 
credit  he  elected  to  take  the  responsibilitv 
for  its  safe-keeping."  Allen  v.  Leach,  7  Del. 
Ch.  83,  29  Atl.  1050.  "The  test  is  the  loss 
of  the  identity  of  funds."  Harward  v. 
Robinson,  supra. 

An  administrator  who  has  deposited  trust 
funds  in  his  own  name  with  a  private  bank- 
er, and  allowed  the  same  to  remain  there 
after  the  period  for  distribution  has  arrived, 
is  personally  liable  for  a  loss  resulting  from 
the  failure  of  the  bank.  Allen  v.  Leach, 
supra. 

Attorneys  who  deposit  in  the  firm  name, 
without  anything  to  indicate  the  trust  char- 
acter, checks  for  large  amounts  in  which  a 
large  number  of  their  cliente  are  inter^^sted, 
are  responsible  for  a  loss  resulting  from  the 
failure  of  the  bank  although  garnishment 
proceedings  undecided  at  the  time  of  the 
failure,  are  commenced  against  them  on  the 
da^  of  their  deposit  and  the  deposit  is  not 
mingled  with  their  own  private  funds. 
Naltner  v.  Dolan,  supra. 

An  administrator  who  purchases  a  draft 
payable  to  himself  individually,  and  in- 
dorses the  same  to  one  of  the  distributees  of 
his  estate,  and  who  presents  the  draft 
against  the  bankrupt  estete  of  the  bank  as 
a  personal  claim,  is  personally  liable  for  the 
loss  resulting  from  such  failure  of  the  bank. 
Re  Curtis,  162  Mich.  47,  127  N.  W.  36. 

The  manager  of  a  cheese  factory,  who 
worked  the  milk  received  from  his  patrons 
into  cheese  and  made  the  sale  of  the  same 
for  and  as  the  agent  of  said  patrons,  and  de- 
posited the  money  received  by  him  on  the 
sale  of  the  cheese,  in  a  bank  in  his  own  name 
and  to  his  own  credit,  without  any  express 
or  implied  agreement  on  the  part  of  the 
patrons  that  he  should  so  deposit  the  money, 
is  personally  liable  for  a  loss  resulting  from 
the  failure  of  the  bank.  Sargent  v.  Downey, 
49  Wis.  624,  6  N.  W.  903.  It  was  alleged 
that  the  funds  were  kept  separate  and  apart 
from  other  funds  of  the  agent  in  the  bank, 
but  nothing  is  said  as  to  this  in  the  opinion 
of  the  court. 

A  guardian  who  receives  from  a  debtor 
of  his  ward,  in  payment  of  a  debt,  a  certifi- 
cate of  deposit  payable  to  his  individual 
order,  with  nothing  to  distinguish  it  as  be- 
longing to  the  ward,  and  holds  the  same  for 
the  purpose  of  having  the  money  present 
on  the  day  of  his  settlement  about  two 
weeks  later,  is  personally  liable  for  a  loss 
occasioned  by  a  failure  of  the  bank,  regard- 
less of  his  good  faith  or  integrity  in  the 
matter.  Booth  v.  Wilkinson,  78  Wis.  652, 
23  Am.  St.  Rep.  443,  47  N.  W.  1128. 

An  executor  who  has  deposited  trust 
funds  in  a  bank  out  of  the  state  and  in  his 
own  name  is  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  bank. 
Milmo's  Succession,  47  La.  Ann.  126,  16  So. 
772.  The  executor  in  this  case  was  unable 
'  to  withdraw  the  deposit  in  the  bank  after 
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he  had  heard  that  the  bank  was  unsafe,  on 
account  ol  the  certificate  therefor  being  in 
the  hands  of  his  sureties  to  secure  them 
against  the  effect  of  their  suretyship;  but 
apparently  the  holding  is  based  on  the  fact 
that  the  deposit  was  made  in  the  individual 
name  of  the  executor. 

An  attorney  for  a  widow  who  was  also 
guardian  for  her  minor  children,  who  de- 
posited for  collection  a  draft  payable  to  his 
order  as  attorney  and  indorsed  by  him  in 
like  manner,  without  giving  any  instruc- 
tions as  to  how  the  money  when  received  was 
to  be  credited  on  the  books  of  the  bank,  in 
a  hB,nk  in  good  standing  and  one  used  by 
the  widow,  and  who,  immediately  upon  the 
return  of  the  draft,  notified  her  that  the 
money  was  in  the  bank,  and  that  she  could 
get  her  share,  but  that  the  children's  share 
was  to  be  retained  under  an  agreeement 
wit^  the  surety  on  her  bond  as  guardian, 
is  not  personally  liable  for  a  loss  resulting 
from  the  failure  of  the  bank,  where  the 
widow  delayed  for  fourteen  days  in  securing 
the  money  from  the  bank,  notwithstanding 
the  credit  was  given  to  the  attorney  in- 
dividually, but  not  to  his  knowledge  until 
after  the  bank  had  suspended  pa3rment. 
Rogers  v.  Hopkins,  70  Ga.  454. 

One  who  volunteers  to  collect  assets  for 
an  assignee  of  an  insolvent,  and  who,  upon 
collecting  the  same,  deposits  the  money  to 
his  own  account  at  his  bankers,  is  not  re- 
lieved from  liability  for  loss  owing  to  a 
failure  of  the  bank,  b^  a  letter  written  to 
the  assignee,  complaining  of  a  delay  in  per- 
fecting the  assignment  proceedings,  and  stat- 
ing that  the  money  is  "in  the  bank  here, 
and  I  will  not  feel  answerable  for  it,  though 
I  am  confident  of  its  security."  Massey  v. 
Banner,  1  Jac.  &  W.  248,  21  Revised  Rep. 
150,  affirming  4  Madd.  Ch.  413,  20  Revised 
Rep.  317. 

Where,  upon  the  settlement  of  the  trust, 
the  investments  are  disposed  of  and  the 
proceeds  deposited  by  the  solicitor  of  the 
trustee  with  her  privity  and  consent  in  a 
bank  to  his  own  credit,  and  the  bank  ad- 
vised that  the  "money  will  be  wanted  to 
pay  over  to  a  Mr.  Macdonnell  in  a  few 
days,"  and  the  beneficiaries  notified  that 
the  money  is  lying  idle  at  the  bankers;  but 
on  account  of  a  delay  in  obtaining  a  release 
from  the  beneficiaries,  the  money  was  left 
in  the  bank  until  after  it  had  failed,  re- 
sulting in  a  loss  to  the  trust  estate, — ^the 
trustee  and  her  solicitor  are  personally  lia- 
ble for  the  loss  to  the  trust  estate,  since 
there  is  nothing  to  show  that,  in  order  to 
secure  an  exchange  of  the  release  for  the 
money,  it  was  necessary  to  send  the  money 
to  a  bankers,  there  to  be  placed  to  the  cred- 
it of  the  general  account  which  the  solicitor 
kept.  Macdonnell  v.  Harding,  7  Sim.  178, 
4  L.  J.  Ch.  N.  S.  10.  The  court  states  that, 
in  order  to  throw  the  responsibility  on  the 
beneficiary  for  this  money,  it  was  necessary 
for  him  to  have  given  distinct  notice  that 
the  money  was  placed  to  his  credit,  and  says 
that  the  letters  in  this  case  did  not  convey 
such  notice. 

Where  an  attorney  who  knew  his  client's 
45  L.R.A.(N.S.) 


bankers  deposited  funds  belonging  to  his 
client  to  his  private  account  in  his  bank,, 
such  attorney  is  personally  liable  for  a  loss 
resulting  from  the  failure  of  the  bank, 
and  this  notwithstanding  certain  chargea 
against  the  money  were  not  ascertained  ex- 
actly until  a  day  before  the  bank  had  failed,, 
but  such  charges  were  known  not  to  exceed 
a  certain  small  sum.  Robinson  v.  Ward,  2 
Car.  &  P.  59,  Ryan  &  M.  274. 

On  the  contrary,  where,  pending  a  trans- 
action for  a  change  of  trustees,  an  agent  of 
the  trust  temporarily  deposits  trust  funds 
with  his  banker  in  his  own  name  until  an- 
other trustee  should  be  appointed  or  some 
banker  should  be  agreed  on  to  receive  the 
trust  money,  the  trustees  are  not  personally 
liable  for  a  loss  resulting  from  the  failure 
of  the  banker.  Adams  v.  Claxton,  6  Ves.  Jr. 
226,  5  Revised  Rep.  263. 

In  Lunham  v.  Blundell,  4  Jur.  N.  S.  3^ 
27  L.  J.  Ch.  N.  S.  179,  6  Week.  Rep.  49, 
a  trustee  who  had  deposited  money  in  a 
bank  in  his  name  to  a  separate  account,  and 
allowed  it  to  remain  there  for  more  than  a 
month  after  he  had  been  ordered  by  a  court 
to  account  for  the  same  to  his  successor 
trustees,  was  held  liable  for  a  loss  resulting 
from  the  failure  of  the  bank,  but  this  deci- 
sion is  placed  upon  the  ground  that  he  had 
no  right  to  retain  the  money. 

So,  where  a  testamentary  trustee  who  is 
directed  to  invest  the  trust  funds  on  mort- 
gage of  freehold  estates  or  government  se- 
curities, leaves  the  fund  on  deposit  at  his 
bankers  instead,  he  is  personally  liable  for 
the  loss  resulting  to  the  estate  from  the  fail- 
ure to  follow  the  directions  of  the  trust 
instrument.  Ames  v.  Parkinson,  7  Beav. 
379. 

In  Lagard's  Succession,  20  La.  Ann.  148, 
an  administrator  who  had  deposited  trust 
funds  with  a  commercial  firm  in  his  own 
name  was  held  personally  liable  for  the 
loss  resulting  to  the  trust  estate,  the  court 
stating  that  he  was  not  authorized  as  ad- 
ministrator to  make  such  a  deposit  of  the 
trust  funds. 

A  deposit  in  a  bank  by  a  guardian  who 
takes  back  a  certificate  of  deposit  with  the 
letters  "Guar"  after  his  name,  does  not 
sufficiently  show  that  the  deposit  was  made 
by  him  in  his  office  of  guardian,  so  as  to 
relieve  him  from  liability  in  case  of  loss 
by  the  failure  of  the  bank.  O'Connor  v. 
Decker,  95  Wis.  202,  70  N.  W.  286.  The 
court  states  that  the  letters  "Guar"  are  no 
recognized  abbreviation,  and  cannot  be  the 
legal  equivalent  of  the  word  "guardian," 
and  even  with  that  aid  it  would  come  short 
of  showing  that  the  deposit  was  made  as 
guardian  of  the  ward  to  whom  it  belonged. 

In  Jacobus  v.  Jacobus,  37  N.  J.  Eq.  17, 
supra,  an  administrator  who  had  deposited 
trust  funds  in  a  bank  in  the  name  of  "A  B 
estate  of  C  D**  was  held  not  personally  lia- 
ble for  a  loss  resulting  from  a  failure  of 
the  bank,  the  court  regarding  this  as  a 
deposit  not  in  his  own  name,  but  as  a  trust 
fund.  A  deposit  in  similar  form  was  made 
in  Cox  V.  Roome,  38  N.  J.  Eq.  259,  supra. 

A  guardian  who  has  deposited  funds  be- 
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loogii^  to  his  wmrd  in  a  bank,  taking  a  cer- 
tificate of  deposit  therefor  in  his  own  name, 
itoi  communicating  to  the  bank  that  the 
musey  was  trast  property,  not  to  the  court 
that  he  acted  in  a  fiduciary  capacity  in  mak- 
ii^  auch  deposit,  is  personally  liable  for  a 
\obs  resulting  from  the  failure  of  the  bank, 
notwithstanding  the  deposit  was  made  in 
good  faith,  and  on  the  day  of  the  deposit 
he  made  an  indorsement  on  the  certificate 
to  the  ^cct  that  it  was  property  belonging 
to  hia  ward.  Jenkins  v.  Waiter,  8  Gill  &>  J. 
218,  29  Am.  Dec  539.  The  court  in  this 
eiLse  expressly  refrained  from  deciding 
utietber  the  guardian  would  be  relieved 
from  liability  by  making  a  deposit  in  the 
name  of  his  ward  without  the  sanction  of 
the  court. 

But  where  a  trustee  in  good  faith  pur- 
chases a  certificate  of  deposit,  taking  the 
indorsement  thereof  to  himself  individually 
and  afterwards  indorsing  it  to  himself  as 
trustee,  such  certificate  being  payable  at  a 
future  day  and  issued  by  a  national  bank 
the  stock  of  which  is  selling  at  par  and  oc- 
casionally at  a  small  premium,  and  which 
was  issuing  such  certificates  to  individuals, 
savings  banks,  and  trust  companies  in  large 
numbers,  is  not  guilty  of  such  a  lack  of  care 
as  will  render  him  liable  for  a  loss  arising 
from  the  failure  of  the  bank  before  the  day 
stipulated  for  the  payment  of  the  certificate, 
notwithstanding  such  certificates  are  un- 
usual. Hunt's  Appeal,  141  Mass.  515,  6 
N.  E.  554. 

Likewise,  where  there  is  a  mingling  of 
trust  funds  with  the  trustee's  individual 
funds  and  a  deposit  in  his  own  name,  the 
trustee  is  liable  for  a  loss  resulting  from 
a  failure  of  the  bank. 

Thus,  an  executor  expressly  directed  in 
the  will  to  sell  property  and  invest  the 
proceeds,  after  paying  the  debts,  in  real  or 
government  securities,  and  pay  the  income 
to  designated  beneficiaries  until  they  at- 
tained twenty-one,  and  then  to  divide  the 
principal  among  them,  who,  after  selling  the 
property  and  discharging  the  debts,  deposits 
the  balance  of  such  proceeds  with  his  hank- 
er, mingled  with  his  own  money,  must,  upon  a 
lotss  resulting  from  the  failure  of  the  banker, 
pay  the  principal  sum  with  interest;  and 
it  is  no  excuse  that  one  of  the  beneficiaries 
would  arrive  at  the  age  of  twenty-one  in 
about  five  months  and  had  notified  the  exec- 
ntr  that  be  should  want  his  share  imme- 
diately, on  account  of  which  the  executor 
did  not  think  it  worth  while  to  invest  the 
money  in  the  public  funds  or  upon  real  se- 
curity, but  tne  other  beneficiaries  were 
^tll.  at  the  time  of  suit,  under  age. 
Fletcher  ▼.  Walker,  3  Madd.  Ch.  73,  18 
Revised  Rep.  195. 

A  clerk  and  master  of  a  court  who  min- 
gles the  trust  fund  with  his  own  money,  and 
deposits  the  entire  sum  in  a  bank  m  his 
o^n  name  and  to  his  own  individual  and 
private  account,  treats  the  money  as  his 
own,  ao  as  to  render  him  liable  for  a  loss 
sustained  by  the  subsequent  depreciation  of 
the  motkey.  Mason  ▼.  Whitthorne,  2  Coldw. 
242. 

45  L.R.A.(N.S.) 


An  agent  authorized  to  receive  the  por- 
tion of  a  price  for  the  sale  of  real  estate, 
which  was  paid  in  cash,  and  hold  the  same 
until  divided  by  the  owner,  who  received  the 
same  and  deposited  it  in  a  solvent  bank  to 
his  own  credit,  where  it  was  mingled  and 
confused  with  his  own  funds,  is  personally 
liable  for  the  loss  resulting  from  the  failure 
of  the  bank.  Norris  v.  Hero,  22  La.  Ann. 
605. 

Only  a  headnote  of  the  case  of  Robinson 
V.  Ward,  Ryan  &  M.  274,  2  Car.  &  P.  69, 
appears;  in  this  it  is  stated  that  if  an  at- 
torney pays  into  his  bankers  money  of  his 
client,  mixing  it  with  his  own,  and  the 
bankers  fail,  the  attorney  is  liable  to  make 
good  the  loss. 

On  the  contrary,  a  trustee  who  mingled 
trust  money  witlk  his  own  and  deposited 
it  with  factors  in  good  standing  to  act  as 
his  bankers,  at  interest  and  subject  to  his 
check,  because  of  the  difficulty  and  impossi- 
bility of  making  other  investments  was 
held  not  liable  for  a  loss  resulting  from  the 
subsequent  insolvency  of  the  factors,  even 
though  the  deposit  was  made  in  his  own 
name.  Crane  v.  Moses,  13  S.  C.  561.  The 
court  in  this  case  states  that  the  fact  that 
the  money  was  mingled  with  the  trustee's 
own  money  would  have  charged  him  if  he 
had  used  it  in  his  own  business  ventures 
and  that  use  had  caused  its  loss,  but  that 
the  use  of  it  in  this  case  was  the  single  act 
of  deposit,  and  this  did  not  make  him  lia- 
ble. The  money  in  this  case  was  allowed 
to  remain  until  1868,  and  the  dissenting 
judge  was  of  the  opinion  that  the  allowing 
of  the  money  to  remain  this  length  of  time 
renders  the  trustee  liable. 

See  Re  Stafford,  11  Barb.  353,  infra. 

A  well-defined  exception  to  this  rule  was 
made  in  the  case  of  deposits  in  banks  dur- 
ing the  late  Civil  War,  and  it  was  held  that 
although  the  deposit  was  made  in  the  trus- 
tee's own  name,  where  the  bank  failed  as  a 
result  of  the  War,  the  trustee  was  not  lia- 
ble for  the  loss.  Davis  v.  Harman,  21 
Gratt.  194;  Parsley  v.  Martin,  77  Va.  376, 
46  Am.  Rep.  733;  Barton  v.  Ridgeway,  92 
Va.  162,  23  S.  E.  226.  This  exception  was 
extended  to  factors  in  Ansley  v.  Anderson, 
35  Ga.  8,  and  to  an  attorney  in  Pidgeon  v. 
Williams,  21  Gratt.  251,  and  to  an  agent 
in  Hale.  v.  Wall,  22  Gratt  424. 

But  an  executor  who  collected  the  assets 
of  the  estate  in  a  sound  currency  before  the 
commencement  of  the  Civil  War,  deposited 
the  same  in  a  bank  to  his  own  private  ac- 
count, using  the  fund  to  advance  his  credit 
and  appropriating  it  to  his  individual  pur- 
poses a's  his  convenience  or  necessities  re- 
quired, cannot  escape  liability  for  the 
amount  of  assets  so  deposited,  because  of 
the  failure  of  the  bank  through  the  worth- 
lessness  of  Confederate  currency  at  the  close 
of  the  War,  although  after  making  the  orig- 
inal deposit  he  deposited  other  funds,  from 
time  to  time,  in  place  of  what  was  with- 
drawn by  him.  Vaiden  ▼.  Stubblefield,  28 
Gratt.  153, 
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5.  Effect  of  hank's  knowledge  of  char- 
tLcter  of  fund. 

The  fact  that  the  cashier  of  a  bank  in 
which  a  trustee  deposits  trust  funds,  with- 
out anything  to  indicate  the  fiduciary  na- 
ture of  the  deposit,  knew  that  the  funds 
were  trust  funds,  will  not  relieve  the  trus- 
tee from  liability  from  loss  by  failure  of 
the  bank.  McAllister  y.  Com.  30  Pa.  536, 
reaffirming  on  later  appeal  decision  in  same 
case  in  28  Pa.  480. 

An  executor  who  deposits  funds  belonging 
to  the  estate  in  a  bank  in  his  own  name  is 
personally  liable  for  loss  resulting  from 
failure  of  the  bank,  notwithstanding  he  at 
the  time  of  the  deposit  told  the  cashier 
that  the  money  belonged  to  an  estate  of 
which  he  was  administrator.  Re  Horner, 
66  Mo.  App.  531. 

An  administrator  who  deposits  funds  of 
the  estate  in  a  bank  in  his  individual  name, 
taking  a  certificate  payable  to  his  order, 
is  liable  for  a  loss  resulting  from  the  failure 
of  the  bank,  although  it  was  in  good  stand- 
ing at  the  time  of  the  deposit  and  he  in- 
formed the  teller  at  the  time  of  such  deposit 
that  the  moneys  were  trust  funds,  but  with- 
out informing  him  as  to  the  real  owner,  or 
giving  any  directions  as  to  how  the  cer- 
tificate should  be  made  out.  Williams  v. 
Williams,  55  Wis.  300,  42  Am.  Rep.  708, 
12  N.  W.  465,  13  N.  W.  274. 

An  administrator  who,  without  any  au- 
thority from  the  court,  deposits  trust  funds 
in  his  individual  name,  but  informs  the 
teller  that  they  are  trust  funds,  and  the 
same  are  not  mingled  with  his  own  funds, 
but  are  mingled  with  other  trust  funds  also 
in  his  custody,  is  liable  for  a  loss  result- 
ing to  the  trust  estate  from  the  failure  of 
the  bank.  Harward  v.  Robinson,  14  111. 
App.  660. 

A  member  of  a  firm  of  attorneys  who  de- 
posits in  his  own  name,  without  any  indi- 
cation of  the  trust  relation,  money  collected 
for  his  client,  is  liable  for  its  loss  in  case 
the  bsfnk  fails  before  the  client  can  realize 
an  unpaid  check  drawn  against  it,  although 
the  bank  ofiicer  was  told  whose  money  it 
was  at  the  time  the  deposit  was  made. 
Baughman  v.  Lowe,  41  Ind.  App.  1,  83  N.  E. 
255. 

The  court  in  Baughman  v.  Lowe,  supra, 
held  that  proof  that  when  the  deposit  was 
made  the  bank  officer  was  told  whose  money 
it  was,  was  not  competent  in  an  action  to 
hold  liable  an  attorney  who  had  deposited 
funds  belonging  to  his  client  in  a  bank  in 
his  own  name. 

In  Rogers  v.  Hopkins,  70  Ga.  454,  where 
an  attorney  deposited  a  draft  payable  to  his 
order  as  attorney  and  indorsed  by  him  in 
like  manner,  without  giving  any  instruc- 
tions as  to  how  the  money,  when  received, 
was  to  be  credited  on  the  books  of  the  bank, 
in  a  bank  for  collection,  and  the  bank  put 
the  amount  to  his  individual  credit,  but 
not  to  his  knowledge  until  after  the  bank 
had  suspended  payment,  the  attorney  was 
held  not  personally  liable  for  the  loss  re- 
sulting. 
46  L.R.A.(N.S,) 


In  Mandeville  v.  Arnoult,  9  Rob.  (La.) 
447,  the  deposit  was  made  in  the  individual 
name  of  the  executor,  but  he  presented  a 
certificate  of  the  cashier  of  the  bank,  stat- 
ing a  certain  credit  in  favor  of  the  executor 
as  testamentary  executor  of  the  estate,  and 
the  court  apparently  refuses  to  base  any 
liability  upon  the  executor  on  this  ground. 

See  Parsley  v.  Martin,  77  Va.  376,  46 
Am.  Rep.  733,  supra. 

c.  Directing  deposit  in  name  of  trustee. 

An  executor  who  has  temporarily  depos- 
ited trust  funds  in  a  bank  oi  solvent  credit 
and  of  good  standing  in  the  community, 
while  awaiting  the  settlement  of  the  estate, 
which  he  is  effecting  as  promptly  as  possi- 
ble, is  not  personally  liable  lor  a  loss  re- 
sulting from  the  failure  of  the  bank,  al- 
though the  money  was  deposited  to  his  in- 
dividual credit;  but  he  did  not  so  inten- 
tionally deposit  it,  but  directed  the  cashier 
to  issue  him  a  certificate  as  executor  for  the 
funds,  and  instead  a  certificate  was  issued 
to  him  individually.  The  facts  in  regard  to 
a  part  of  the  fund  lost  are  not  so  clear  as 
to  whether  the  cashier  was  directed  to  is- 
sue a  certificate  in  the  name  of  the  executor 
as  such  officer.  In  the  course  of  the  opin- 
ion the  court  states  that  the  evidence  shows 
there  was  no  intention  on  the  part  of  the 
executor  to  have  this  money  placed  to  his 
individual  credit;  he  did  not  so  direct  it, 
and  did  not  know  at  the  time  it  was  so 
done;  nor  can  it  be  said  he  was  guilty, 
under  the  circumstances,  of  any  culpable 
negligence  in  not  examining  the  certificate 
at  the  time.  He  had  no  individual  account 
at  the  bank;  the  cashier  knew  the  money 
belonged  to  the  estate,  and  it  was  entirely 
his  fault  that  it  was  not  properly  credited. 
In  such  case,  the  bank  could  not  avoid  ac- 
counting for  the  money  to  the  estate  on 
demand  of  the  legal  representatives  thereof. 
Atterberry  v.  McDuffee,  23  Mo.  App.  603, 
The  authority  of  the  case  is  doubted  in 
CuANCEiLLOB  V.  CHANCELLOR,  as  will  be  Seen 
by   reference   thereto. 

In  Com.  V.  McAlister,  28  Pa.  480,  the 
bank  clerk  was  requested  to  enter  a  deposit 
to  the  account  of  the  trustee  "as  trustee," 
but  failed  to  do  so.  Nothing  is  said  as  to 
this  point  in  the  opinion;  and  in  the  same 
case  on  second  appeal,  30  Pa.  636,  the  case 
was  treated  as  one  of  mere  knowledge  on 
the  part  of  the  cashier  or  bank  clerk. 

In  Re  Marcon,  40  L.  J.  Ch.  N.  S.  537,  a 
small  part  of  the  fund  had  been  deposited 
by  mistake  to  the  personal  credit  of  the 
administrator,  but  he  was  held  not  liable  for 
this  amount,  although  nothing  is  said  in 
the  opinion  in  regard  thereto. 

F.  Joint  control  agreement. 

A  guardian  who  relies  entirely  upon  his 
attorney  and  his  surety  in  his  selection  of 
the  bank  in  which  he  makes  an  ordinary 
savings  bank  deposit  of  the  funds  of  his 
ward  as  a  permanent  investment,  without 
an  order  of  court,  under  an  agreement  with 
the  surety  company  which  furnishes  the 
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earitr  on  his  bond,  and  all  checks  are  to  be 
eoaotersigned  by  ^e  Burety  company  before 
Uiey  will  be  honored,  ia  liable  for  a  loss 
RsnJtiDg  from  a  failure  of  the  bank,  and  the 
eoort  will  not  enter  upon  an  inquiry  wheth- 
er the  loos  ia  due  to  such  abdication  of  con- 
trol Re  Wood,  159  Cal.  466,  36  L.R.A. 
.X.S.)    252,   114  Pac.  992. 

The  reason  for  the  rule  as  stated  in  Re 
Wood,  supra,  ia  that  such  an  arrangement 
is  contrary  to  public  policy  as  incompatible 
with  the  absolute  control  which  court  and 
guardian  should  have  at  all  times  over  the 
fond  in  order  to  preserve  it,  as  placing 
temptation  in  the  way  of  officers  of  surety 
companies  in  no  way  under  the  jurisdiction 
of  Uie  court,  to  obtain  favors  from  weak 
banks  in  return  for  the  bestowal  or  continu- 
ance of  depoaita,  as  hindering  the  guardians 
from  seeking  more  favorable  investment  of 
the  fund,  and  as  being  in  effect  a  pledge 
of  the  fund  to  obtain  tiie  bond  required  by 
law. 

A  receiver  who  leaves  trust  funds  in  a 
bank  under  an  arrangement  with  his  surety 
that  the  funds  are  to  be  paid  out  only 
upon  an  order  of  an  agent  of  the  surety  is 
personally  liable  for  a  loss  resulting  to  the 
trust  estate  from  the  failure  of  the  bank. 
White  V.  Baugh,  3  Clark  &  F.  44,  9  Bliffh, 
K.  R.  181,  affinning  2  Russ.  &  M.  215,  under 
name  of  Salway  v.  Salway.  The  court  in 
this  case  makes  a  distinction  between  the 
office  of  receiver  and  that  of  trustee,  and 
6a)-8  that  the  former  is  an  office  of  emolu- 
ment, and  therefore  is  not  to  be  dealt  with 

15  the  office  of  a  trustee. 

An  agreement  by  an  assignee  for  credit- 
ors with  the  surety  on  his  bond  that  all 
funds  coming  into  his  hands  as  such  as- 
signee shall  be  deposited  with  a  designated 
trust  company  does  not  limit  or  surrender 
bis  control  of  the  funds  so  as  to  make  him 
liable  in  case  of  loss  by  the  failure  of  such 
trust  companv  irrespective  of  a  statute  re- 
lieving him  from  liability.  McCollister  v. 
Bishop.  78  Minn.  228,  80  N.  W.  1118. 

See  Milmo's  Succession,  47  La.  Ann.  126, 

16  So.  772,  supra,  where  an  executor  was 
unable  to  withdraw  funds  ircfm  a  bank  be- 
cause the  certificate  therefor  was  in  the 
hands  of  his  surety. 

The  deposit  in  Moyle  v.  Mo^le,  2  Russ.  & 
M.  710,  was  made  under  a  joint  arrange- 
ment, but  the  court  does  not  place  any 
•treas  upon  this  fact  in  holding  the  trustees 
liable,  but  on  the  fact  that  they  failed  to 
make  an  attempt  to  secure  the  funds. 

VI,  Depo9U  hy  receivers. 

A  receiver  who,  while  awaiting  the  re- 
fult  of  litigation,  deposits  money  in  a  pri- 
vate bank  in  his  name  as  receiver,  making 
the  deposit  separate  from  his  individual 
tccoant  and  two  other  accounts  which  he 
had  as  executor  and  administrator  of  cer- 
tain estates,  is  personally  liable  for  the  loss 
resulting  to  the  trust  estate  from  the  fail- 
ure of  the  bank.  Ricks  v.  Broyles,  78  Ga. 
610.  6  Am.  St  Rep.  280,  3  S.  E.  772. 

The  court  in  this  case  savs  in  regard  to 
45  L.R.A.(N.8.) 


money  in  the  hands  of  a  receiver:  "When 
money  awaiting  the  result  of  litigation  is 
in  the  possession  of  a  receiver  at  the  place 
of  permanent  custody,  and  he  has  no  further 
duty  in  respect  to  it  but  that  of  preserva- 
tion, it  is  already  in  court,  the  receiver 
being  the  hand  of  the  court  1^  hold  it,  and 
he  cannot  pay  it  out  or  j>art  with  his  actual 
custody  of  it  by  depositing  it  in  bank  or 
otherwise  save  at  his  own  risk,  without 
some  order,  leave,  or  direction  authorizing 
him  so  to  dispose  of  it;  he  is  for  the  court 
that  appointed  him  as  much  a  final  cus- 
todian as  is  the  Bank  of  England  for  the 
court  of  chancery.  His  poundage  or  com- 
missions are  compensation  for  his  risk, 
which  is  that  of  an  official  bailee  for  re- 
ward; and,  while  he  may  not  be  bound  for 
more  than  ordinary  diligence,  his  diligence 
is  to  be  exercised  in  keeping  &e  money,  not 
in  putting  it  out  on  deposit  either  general 
or  special." 

There  is  no  discussion  in  Ficener  v.  Bott, 
20  Ky.  L.  Rep.  632,  47  S.  W.  251,  but  it  is 
there  stated  that  a  r^eiver  who  deposited 
money  in  a  bank  which  failed,  when,  as  a 
matter  of  fact  in  law,  he  was  not  author- 
ized to  deposit  the  same  in  the  bank,  is 
personally  liable  for  the  loss. 

With  reference  to  a  deposit  made  by  a 
master  and  receiver  of  an  estate,  the  court 
in  Re  Stafford,  11  Barb.  353,  says:  "The 
question  in  this  ease  is  to  be  determined 
upon  the  same  principles  as  other  cases  of 
trust.  The  receiver  was  in  fact  a  trustee, 
and  is  entitled  to  the  same  protection  and 
subject  to  the  same  liabilities  as  other 
trustees;"  and  it  was  accordingly  held  that 
a  master  and  receiver  of  an  estate  who  min- 
gle funds  in  his  possession  with  his  own 
and  deposits  them  in  a  bank  to  his  in- 
dividual account,  instead  of  depositing  them 
to  the  credit  of  the  estate,  is  liable  for 
a  loss  resulting  from  the  insolvency  of  the 
-bank,  although  he  was  actuated  by  no  im- 
proper motive,  as  in  mingling  the  fund 
with  his  own  he  passed  beyond  the  line  of 
his  duty. 

A  receiver  should  not  be  made  to  suffer 
for  a  loss  resulting  from  a  deposit  in  a 
bank  wbich  was  in  good  credit  at  the  time, 
but  which  subsequently  became  insolvent. 
Brett  V.  Brett,  4  N.  Y.  S.  R.  704. 

The  rule  generally  applied  to  the  liabil- 
ity of  receivers  for  losses  on  trust  funds  is 
the  same  as  that  of  other  trustees,  and  ref- 
erence is  made  to  the  general  discussion  of 
liability  for  other  cases  involving  the  lia- 
bility of  receivers. 

F//.  As  affected  hy  statute. 

The  statute  in  Minnesota  provides  that 
where  a  trustee  has  deposited  the  trust 
funds  in  certain  designated  depositories, 
that  he  and  his  sureties  shall  thereafter  be 
relieved  and  discharged  from  all  liability 
therefor  until  the  same  shall  again  be  de- 
livered by  said  corporation  to  him  or  to  his 
successors.  In  McCollister  v.  Bishop,  78 
Minn.  228,  80  N.  W.  1118,  this  statute  was 
under  consideration,  and  the  court  states 
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that  the  provision  of  the  statute  may  be 
an  unwise  one,  but  there  is  no  ground  upon 
which  it  should  be  declared  unconstitu- 
tional. 

See  Sheerin  ▼.  Public  Admr.  2  Redf.  421, 
supra. 

F///.  Deposit  outside  jurisdiction. 

Under  a  statute  prohibiting  an  admin- 
istrator from  removing  any  property  in  his 
care  beyond  the  limits  of  the  state  without 
.  an  order  of  court,  an  administrator  who, 
without  an  order  of  court,  deposits  trust 
funds  in  his  individual  name  in  a  bank  out- 
side the  jurisdiction,  informing  the  teller 
that  it  is  trust  funds,  and  not  mingling  the 
funds  with  his  own,  but  with  other  trust 
funds  also  in  his  custody,  is  personally  lia- 
ble for  a  loss  resulting  to  the  trust  estate. 
Harward  v.  Robinson,  14  111.  App.  560.  The 
administrator  in  this  case  was  held  liable 
on  the  theory  that  it  was  a  deposit  in 
his  own  name,  and  the  fact  that  it  was  out- 
side the  jurisdiction  is  added  by  the  court 
merely  as  another  feason  for  holding  him 
liable. 

Executors,  one  of  whom  is  also  a  trustee, 
who  deposit  trust  funds  with  a  loan  and 
trust  company  organized  in  a  distant  state 
and  having  a  branch  office  in  the  state  where 
the  executors  reside,  and  the  deposit  is 
made  simply  upon  an  understanding  that 
unsecured  debenture  bonds  would  be  issued 
for  the  deposit,  are  liable  for  the  loss  re- 
sulting from  the  failure  of  the  trust  com- 
pany and  the  worthlessness  of  the  bonds. 
Brigham  v.  Morgan,  185  Mass.  27,  69  N.  E. 
418. 

A  receiver  who  occupies  the  relation  of  a 
quasi  guardian  of  an  infant,  and  who  de- 
posits funds  in  a  bank  in  another  state  and 
allows  them  to  remain  there  for  three  years, 
during  which  time  he  has  filed  annual  ac- 
counts, in  which  he  makes  no  reports  of 
what  investments  he  had  made  or  what  se- 
curities he  had  taken  for  the  fund,  is  per- 
sonally liable  for  a  loss  resulting  from  the 
failure  of  the  bank,  although  it  was  consid- 
ered solvent  at  the  time  of  deposit  and  had 
the  full  confidence  of  the  business  commu- 
nitv.  State  ex  rel.  Collins  v.  Gooch,  97  N.  C. 
186,  2  Am.  St.  Rep.  284,  13  S.  E.  653.  See 
this  case,  infra,  V. 

On  the  contrary,  an  administrator  whose 
predecessor  had  deposited  funds  in  a  bank 
outside  the  state,  who  allowed  the  funds  to 
remain  there  and  transferred  some  that  had 
been  deposited  in  another  bank  to  the  first 
bank,  which  was  regarded  as  one  of  the 
safest,  best  managed,  and  most  solvent  in- 
stitutions of. its  kind  in  the  state,  and  who 
paid  out  the  money  as  rapidly  as  possible, 
was  held  not  personally  liable  for  loss  re- 
sulting from  the  failure  of  the  bank.  Moore 
V.  Eure,  101  N.  C.  11,  9  Am.  St.  Rep.  17, 
7  S.  E.  471.  A  receiver  for  those  entitled 
to  the  fund  in  this  case  had  refused  to  re- 
ceive it.  saying  that  he  did  not  want  to  be 
troubled  with  it;  and  it  was  urged  that 
it  was  the  duty  of  the  administrator  to 
take  proper  steps  to  make  the  receiver  ac- 
45  L.R.A.(N.S.) 


cept  or  pay  the  amount  in  clerk's  office  as 
provided  by  statute.  The  court  held,  how- 
ever, that  the  statute  was  permissible,  and 
not  mandatory,  therefore  no  absolute  lia- 
bility was  imposed  upon  the  administrator. 

See  Woodley  v.  Holley,  111  N.  C.  380, 
16  S.  E.  419,  supra,  where  a  deposit  was 
made  outside  the  state,  but  the  liability 
was  based  largely  on  other  grounds. 

See  Milm's  Succession,  47  La.  Ann.  126, 
16  So.  772,  supra,  where  a  deposit  was  made 
out  of  the  jurisdiction,  but  apparently  no 
force  given  it  in  the  decision. 

As  to  the  liability  of  trustees  for  loss  by 
bank  failure,  see  note  to  Law's  Estate,  14 
L.R.A.   103. 

As  to  the  liability  of  a  guardian  for  the 
loss  of  ward's  money  deposited  in  a  bank, 
see  note  to  Corcoran  v.  Kostrometinoff,  21 
L.R.A.(N.S.)    399. 

As  to  the  liability  of  executor  or  admin- 
istrator for  loss  of  bank  deposit,  see  note  to 
Knapp  V.  Jessup,  7  L.R.A.  (N.S.)  617. 

As  to  the  liability  of  public  officer  for  loss 
of  funds  by  failure  of  the  bank  in  which 
they  are  deposited,  see  note  to  Mecklen- 
burg County  V.  Beales,  36  L.R.A.(N.S.)  286. 

As  to  the  liability  on  official  bonds  for 
loss  of  money  by  failure  of  bank,  see  note 
to  Wilson  V.  People,  22  L.R.A.  449. 

W.  A.  E. 
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ALABAMA    GREAT    SOUTHERN    RATL- 
ROAD  COMPANY,  Plff.  in  Err., 

V. 

MARSHALL  McKENZIE  et  aL 
(139   6a.   410,   77   S.   E.   647.) 

Gapplep  —  routing  —  right  of  carrier. 

1.  If  a  shipper  does  not  route  his  ship- 
ment, the  carrier  may  select  the  route,  if 
there  be  more  than  one,  but  he  must  ex- 
ercise the  option  of  the  selection  reason- 
ablv  under  the  circumstances,  to  the  best 
interests    of    the    consignee    and    shipper, 

Headnotes  by  Evans,  P.  J. 

TV'ote.—  Duty  of  carrier  to  give  notice 
before  selling  goods  or  otherwise  dto- 
posing  of  them  contrary  to  shipping 
directions. 

This  note  does  not  include  cases  dealing 
with  the  duty  of  a  carrier,  in  case  of  re- 
fusal or  inability  of  a  connecting  carrier 
over  whose  lines  the  goods  were  to  be 
shipped  to  receive  same,  to  give  notice 
before  routing  the  goods  over  another  line. 
Neither  does  it  include  cases  dealing  with 
the  right  to  hypothecate  the  property. 
Many  cases  seem  inferentially  to  support 
the  rule  that  a  carrier  can,  without  notice, 
sell  or  otherwise  dispose  of  the  property 
where  necessity  demands.  Especially  is 
this  true  in  the  case  of  carriers  by  water, 
where  the   question   at   issue  was   whether 
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and  not  to  their  disadvantage,  unless  in 
good  faith  aiid  under  circumstances  which 
s^ji'm  to   require   it. 

Same    —    refusal    of    consignment    — 
duty. 

2.  Where  a  carrier  offers  delivery  of 
goods  to  a  consignee,  -who  refuses  to  ac- 
cept them,  the  carrier  is  chargeable  with 
the  duty  of  notifying  the  shipper,  with 
reasonable  promptness,  that  the  goods  are 
held  subject  to  his  order.  The  perishable 
nature  of  the  goods  will  not  excuse  the 
omission  of  the  carrier  to  give  this  notice 
where  it  is  practicable  to  do  so,  and 
will  not  authorize  the  carrier  to  sell  them. 
If  the  carrier  does  sell  them  without  no- 
tice, when  it  is  practicable  to  give  such 
notice,  such  sale  is  a  conversion,  and  makes 
th«»  carrier  liable  for  the  value  of  the 
gr.ods   at    the    time    of    his    dereliction    of 


duty.  And,  where  jthe  carrier  sells  with- 
out notice  to  the  slupper,  the  burden  is 
on  him  to  show  inability  to  communic&te 
with  the  shipper,  as  well  as  an  emergent 
condition  requiring  a  sale  to  prevent  loss. 

(a)  The  facts  of  this  case  do  not  bring 
it  within  the  operation  of  the  Civil  Code 
1910,  §  2758,  even  if  that  section  be  ap- 
plicable to  a  shipment  between  points  in 
other  states. 

(b)  The  charge  of  the  court  on  the  meas- 
ure of  damages  was  more  favorable  to  the'K 
defendant    than    it    was    entitled    to,    and, 
under   the   facts,   will   not    require   a   new 
trial,  though  it  was  not  entirely  accurate. 

Witness  —  expert  —  cause  of  decay  of 
fruit. 

3.  A  witness  with  twenty  years*  expe- 
rience in  the  business  of  handling,  buying, 
and    selling    fruit,    and    who    professes    to 


there  was  sufficient  necessity  for  sale  of 
the  cargo  by  the  master.  But  these  cases 
are  in  general  excluded,  and  only  those 
included  where  the  question  of  the  neces- 
sity of  notice  is  discussed.  The  note  does 
not  deal  with  the  question  of  notice  except 
as  a  condition  of  the  carrier's  right  xo 
sell  the  property. 

As  to  the  question  of  necessity  of  notice 
of  arrival  of  goods  to  reduce  the  liability 
of  carrier  to  that  of  warehouseman,  see 
notes  to  East  Tennessee,  V.  &  6.  R.  Co. 
V.  Kellv,  17  L.R.A.  691,  and  Poythress  v. 
Durham  &  S.  R.  Co.  18  L.R.A.(N.S.)    427. 

As  to  absence  of  consignee,  lack  of  ad- 
dress, or  other  similar  circumstances,  as 
excusing  performance  of  carrier's  duty  to 
ffivc  notice,  see  note  to  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Townes,  28  L.R.A.(N.S.)  672. 

General    principles. 

The  cases  are  in  accord  with  Alabama 
G.  S.  R.  Co.  V.  McKexzie,  that  where  it 
is  practicable  to  communicate  with  the 
owner  or  others  interested  in  a  shipment, 
I'vcn  though  the  goods  are  perishable,  it 
is  the  duty  of  the  carrier  to  do  so,  and  to 
roceive  directions  before  disposing  of  the 
propi*rty.  No  case  has  been  found  to  the 
contrary.  This  rule  applies  whether  the 
shipment  is  on  land  or  water.  Whether 
or  not  it  is  practicable  under  the  cir- 
cumstances to  give  notice  before  sale  or 
other  disposition  of  the  property  contrary 
to  shipping  directions,  of  course  depends 
largely  upon  the  circumstances  of  the  case. 

The  principles  underlying  the  necessity 
for  notice  were  well  stated  in  reference 
to  a  carrier  on  land,  in  the  case  of  Missouri, 
K.  &  T.  R.  Co.  V.  C.  H.  Cox  &  Co.  —  Tex. 
Civ.  App.  —,  144  S.  VV.  1196,  where  it 
was  said:  "A  railway  company  may  sell 
perishable  goods  when  such  sale  is  neces- 
sary to  prevent  total  loss  to  the  shipper, 
not  in  the  enforcement  of  its  lien  upon 
the  goods  (for,  in  such  case,  they  must 
procH»d  through  the  courts),  but  as  agent 
for  the  owner,  such  agency  arisinsr  from 
the  necessity  of  the  case;  but  in  such 
'*a?"  the  owner  or  shipper  must  be  notified 
15  L.R.A.(N.S.) 


if  he  can  be  reached,  and  without  such 
notification  the  necessity  for  the  railway 
company  to  act  does  not  arise,  and  hence 
the  railway  company  does  not  become  the 
agent  of  the  shipper,  and  a  sale  without 
such  agency  is  a  conversion." 

In  reference  to  a  carrier  by  water,  in  the 
case  of  Australasian  Steam  Nav.  Co.  v. 
Morse,  8  Moore,  P.  C.  C.  N.  S.  482,  24  Eng. 
Rul.  Cas.  293,  it  was  said:  "The  pos- 
sibility of  communicating  with  the  owners 
must,  of  course,  depend  on  the  circum- 
stances of  each  case,  involving  the  con- 
sideration of  the  facts  which  create  the 
urgency  for  an  early  sale;  the  distance 
of  the  port  from  the  owners;  the  nieails 
of  communication  which  may  exist,  and 
the  general  position  of  the  master  in  the 
particular  emergency.  Such  a  communi- 
cation need  only  be  made  when  an  answer 
can  be  obtained,  or  there  is  a  reasonable 
expectation  that  it  could  be  obtained,  be- 
fore the  sale.  When,  however,  there  is 
ground  for  such  an  expectation,  every  en- 
deavor, so  far  as  the  position  in  which  he 
is  placed  will  allow,  should  be  made  by 
the  master  to  obtain  the  owner's  instruc- 
tions. .  .  .  Tliere  can  be  no  doubt 
that  the  master  is  bound  to  employ  the 
telegraph  as  a  means  of  communication 
where  it  can  be  usefully  done." 

And  in  the  case  of  Astsrup  v.  Lewy, 
19  Fed.  536,  it  was  said  that  it  is  not  ques- 
tioned that  under  the  English  maritime 
law  notice  to  the  owner,  where  notice  is 
easy  and  practicable,  is  an  essential  con- 
dition of  a  master's  authority  to  sell  the 
cargo,  whether  the  object  be  to  obtain 
money  for  the  repair  of  the  ship  or  mere- 
ly a  sale  of  damaged  or  perishable  goods; 
that  the  cases  supporting  this  rule  rest 
upon  the  principle  that  the  master,  by 
virtue  of  his  general  authority,  does 
not  have  any  right  to  sell  either  the 
ship  or  cargo;  that  his  authority  in 
this  respect  rests  upon  necessity  solely, 
and  is  therefore  limited  by  the  na- 
ture and  extent  of  the  necessity,  and  there- 
fore if  the  owner  is  at  hand,  and  com- 
munication with  him  is  easy,  the  master 
must  advise  the  owner  of  the  facts  and  take 
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know  from  given  dati^  the  cause  of  decay 
in  a  shipment  of  peaches,  may  qualify  as 
an  expert.  The  ultimate  weight  to  be 
given  to  his  opinion  is  for  the  jury,  who 
may  accept  it,  or  reject  it  and  act  upon 
their  own  judgment  as  applied  to  the 
general  evidence  in  the  case. 

E>viclence  —  delay  In  transportation  — 
circiunstances. 

4.  In  an  action  for  damages  accruing 
from  delay  in  transportation,  it  is  a  proper 
matter  oi  inquiry  as  to  the  time  ordi- 
narily required  for  carriage  between  two 
points,  the  preparations  made  by  the  car- 
rier, the  effort  at  despatch,  the  character 
of  the  freight,  and  kindred  circumstances. 


Same  —  sulHciency. 

5.  The  evidence  supports  the  verdict,  and 
the  grounds  of  the  motion  for  new  trial 
present  no  sufficient  reason  for  disturbing 
the  verdict. 

(February  11,  1913.) 

ERROR  to  the  Superior  Court  for  Dade 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
damages  for  injury  to  a  carload  of  peaches 
alleged  to  have  been  caused  by  defendant's 
negligent  failure  to  promptly  transport 
them.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


his  directions,  and  where  such  directions 
may  be  obtained  there  is  neither  necessity 
nor  authority  nor  justification  for  the  mas- 
ter to  assume  to  sell  without  notice. 

Carriers  on  land. 

In  Missouri,  K.  &  T.  R.  Co.  v.  C.  H. 
Cox  &  Co.  supra,  it  was  held  that  it  was 
the  duty  of  a  railroad  company  to  notify 
and  obtain  directions  from  the  consignor 
of  a  shipment  of  eggs  before  selling  the 
same,  when  he  could  have  been  reached  by 
telegram,  and  immediate  sale  was  unneces- 
sary to  prevent  loss  of  the  property. 

Also,  in  the  case  of  Missouri,  K.  &  T. 
R.  Co.  V.  Groce,  —  Tex.  Civ.  App.— -,  106 
S.  W.  720,  where  it  did  not  appear  that  a 
shipment  of  potatoes  was  in  such  con- 
dition that  immediate  sale  without  notice 
was  necessary,  it  was  held  that  the  sale 
by  a  railroad  company  upon  the  consignee's 
refusal  to  accept,  without  notice  to  the 
owner  of  intention  to  sell,  and  without 
waiting  for  a  reply  to  a  telegram  regard- 
ing the  refusal  of  the  consignee  to  accept, 
was  unauthorized. 

To  the  same  effect  is  the  decision  in  the 
case  of  Louisville  &  N.  R.  Co.  v.  Odil, 
96  Tenn.  61,  54  Am.  St.  Rep.  820,  33  S.  W. 
611,  where  it  was  held  that  it  was  the 
duty  of  the  carrier  to  give  notice  to  the 
owner  of  the  intended  sale  of  a  shipment  of 
potatoes,  an  immediate  sale  being  unneces- 
sary  and   notification    being   practicable. 

See  also  cases  under  "Statutory  provi- 
sions,* infra. 

Carriers  on  water — in  general. 

The  question  has  more  frequently  arisen 
in  the  case  of  carriers  on  water  than  on 
land,  as  to  the  duty  to  inform  the  owner 
or  consignee  before  disposing  of  the  prop- 
erty; but  as  before  stated  the  same  rule 
applies  that  it  is  the  duty  of  the  carrier, 
if  practicable   to  give  notice. 

In  Smith  v.  Martin,  6  Binn.  262,  the 
rule  was  declared  to  be  that  a  master  has 
power  to  sell  damaged  or  perishable  cargo 
if  it  is  so  damaged  as  to  render  a  sale 
expedient,  but  that,  if  it  is  in  good  con- 
dition and  not  perishable,  he  is  bound-  to 
inform  the  owners  immediately,  and  has  no 
right  to  sell  without  their  order. 

In    Butler   v.   Murray,    30   N.   Y.    88,   80  i 
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Am.  Dec.  355,  the  court  said,  that  the  mas- 
ter of  a  vessel  should)  if  practicable,  con- 
sult with  the  owner  of  the  cargo  before 
selling  the  same;  and  the  same  doctrine 
was  approved  in  the  cases  of  Myers  v.  Bay- 
more,  10  Pa.  114,  49  Am.  Dec.  586,  and 
Acatos  V.  Burns,  L.  R.  3  Exch.  Div.  282, 
47  L.  J.  Exch.  N.  S.  566,  26  Week.  Rep. 
624,  24  Eng.  Rul.  Cas.  306. 

The  following  cases  also  hold  that  it  is 
the  duty  of  a  carrier  on  water  to  notify 
the  owner,  and  obtain  directions  from  him, 
before  selling  a  cargo,  even  though  it  be 
perishable  freight,  where  such  notice  is 
practicable;  The  Joshua  Barker,  1  Abb. 
Adm.  215,  Fed.  Cas.  No.  7,547  (damaged 
flour) ;  The  Ponce,  103  C.  C.  A.  346,  17S 
Fed.  76  (oranges) ;  Bryant  v.  Common- 
wealth Ins.  Co.  13  Pick.  543  (groceries 
which  had  been  safely  stored  on  land). 

In  the  Ponce,  103  C.  C.  A.  346,  178  Fed. 
76,  it  was  said  that  in  case  of  a  perish- 
able cargo  it  might  be  the  duty  of  th»? 
master  to  sell  before  he  receives  an  answer 
from  the  owners,  or  even  before  commu- 
nicating with  them;  that  every  case  will 
depend  largely  upon  its  own  circumstances. 

In  The  Maria  White,  1  Hask.  204,  Fed. 
Cas.  No.  0,083,  a  sale  by  a  master  of  h 
cargo  of  ice,  which  was  in  danger  of  being 
lost  because  of  the  warm  climate,  the  con- 
signees having  refused  to  accept  the  same, 
was  upheld,  although  the  master  did  not 
attempt  to  communicate  with  the  owners. 
The  agent  of  the  shippers  at  destination 
had,  however,  informed  the  master  that  the 
telegraph  lines  were  out  of  order  and  that 
he  had  been  unable  to  get  a  reply  from 
the  shippers.  The  court  said  that  it  would, 
perhaps,  have  been  more  in  strict  accord- 
ance with  his  duties,  after  the  agent  had 
abandoned  the  cargo,  if  the  master  had 
himself  attempted  to  communicate  with 
the  shippers  by  telegraph,  but  that  his 
failure  so  to  do  should  not  be  held  so  great 
a  violation  of  his  duty  as  to  render  in- 
valid the  subsequent  proceedings  taken  un- 
der advice  of  counsel,  and  which  were  con- 
ducted in  good  faith  and  proved  as  beneficial 
as  anv  course  that  could  have  been  adopted. 

In  Pike  v.  Balch,  38  Me.  302,  61  Am.  Dec. 
248,  approving  apparently  the  rule  that 
the  owner  Of  the  cargo  should  be  con- 
sulted by  the  master  before  sale  thereof 
if  the  property  can  be  kept  safely  in   the 
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Meatn.  Maddoz,  McCamy,  &  Shumate 
ior  plaintiff  in   error. 

Messrs.  Fonst,  Payne,  &  Tatam  for 
deferdants  in  error. 

Erana,  P.  J.,  delivered  the  opinion  of  the 
oovrt: 

MeKenzie  and  Towers  sued  the  Alabama 
Great  Southern  Railroad  Company  to  re- 
eorer  damages  resulting  from  a  failure  to 
promptly  transport  a  carload  of  peaches 
from  Fort  Payne,  Alabama,  to  Providence, 
Rhode  Island.  It  was  alleged  that  the  de- 
fendant was  negligent  in  that  it  failed  to 


transport  the  peaches  within  a  reasonable 
time  and  to  keep  the  car  properly  refriger- 
ated. When  the  peaches  were  tendered  to 
the  consignee,  he  refused  to  accept  them  be- 
cause of  their  damaged  condition.  They 
were  afterwards  sold  by  the  railroad  com- 
pany, and  the  net  proceeds  were  insufficient 
to  pay  the  freight  charges.  The  jury  re- 
turned a  verdict  for  the  plaintiffs.  A  mo- 
tion for  a  new  trial  was  made  by  the  de- 
fendant and  was  overruled. 

1.  The  consignor  did  not  route  the 
peaches,  and  it  appeared  that  the  initial  car- 
rier had  a  choice  of  routes.  Where  a  carrier 


meanwhile,  it  was  held  not  error  to  refuse 
an  instruction  to  the  effect  that  where 
there  is  a  telegraph  station  within  20  miles 
of  the  place  where  a  vessel  is  wrecked  or 
stranded,  and  the  cargo  is  in  imminent 
peril  of  immediate  loss,  it  is  not  the  duty 
of  the  master  to  leave  the  cargo  and  pro- 
ceed to  the  telegraph  station,  and  com- 
municate with  the  owners  prior  to  a  sale 
thereof;  since  whether  the  master  exercised 
•oand  judgment  and  discretion  is  entirely 
a  matter  ol  fact  to  be  determined  by  the 
jury. 

In  Howard  v.  Old  Dominion  S.  S.  Co.  83 
X.  C.  158,  35  Am.  Rep.  671,  it  was  held 
that  an  unauthorized  delivery  of  nonper- 
ishable  freight  by  a  carrier  upon  refusal 
of  the  consignee  to  accept,  and  without 
notice  to  the  shipper,  rendered  the  carrier 
liable  for  damages. 

—carriers    on    inland   waters. 

In  the  case  of  The  Bridgewater,  4  Ohio 
L.  J.  448,  Fed.  Cas.  No.  1,864,  it  was  held 
that  a  sale  of  a  cargo  of  wheat  by  the  mas- 
ter of  a  stranded  vessel  upon  the  Great 
Lakes,  without  attempt  to  communicate 
with  the  owners,  was  unauthorized,  and 
that  the  sale  under  the  circumstances  was 
void.  It  appears  that  the  owner,  or  others 
interested  in  the  cargo,  might  have  been 
reached  by  telegraph,  and  that  there  was 
no  such  necessity  for  immediate  sale  as 
would  excuse  notice.  The  court  said  that, 
in  view  of  the  comparatively  short  voyages 
on  lakes  or  rivers,  and  the  constant  prox- 
imity of  ports  or  harbors,  and  the  facility 
of  communication  by  telegraph,  if  an  exi- 
gency could  arise  which  could  authorize 
the  master  to  dispose  of  the  cargo  or  any 
material  portion  of  it,  it  must  fc^  in  some 
exceptional  instance  where  an  immediate 
^)e  was  the  only  alternative  of  total  loss 
ud  timely  communication  with  the  owner 
vts  impossible. 

And  in  Moore  v.  Hill,  38  Fed.  330,  the 
court  in  holding  that  the  master  of  a  river 
^t  was  liable  for  selling  a  damaged 
c&rgo  without  notice,  when  communica- 
tion with  the  owner  was  practicable,  said 
that  it  was  doubtful  whether  the  rule 
vhich,  on  grounds  of  necessity,  permitted 
a  sale  of  a  damaged  cargo  by  the  master, 
applied  to  inland  navigation,  where  the 
45  L.ILA{NJS.) 


means  of  communication  with  owners  or 
consignees  are  easy  and  readily  accessible. 

Statutory  provisions. 

The  duty  of  a  carrier  to  give  notice 
is  in  some  states  controlled  by  statutes 
giving  authority  to  sell  perishable  freight 
under  certain  conditions.  The  New  York 
statute  provides  that  "unclaimed  live  stock 
and  perishable  freight  or  baggage  may  be 
sold  by  any  such  railroad  or  other  transpor- 
tation company  without  notice,  as  soon 
as  it  can  be,  upon  the  best  terms  that  can 
be  obtained."  Leech  v.  New  York,  N.  H. 
&  H.  R.  Co.  40  Misc.  654,  83  N.  Y.  Supp. 
166. 

By  statute  in  Kentucky,  it.  is  provided 
that  unclaimed,  perishable  freight  may 
be  sold  as  soon  as  it  is  deemed  necessary 
and  proper,  and  that  notice  of  such  sale 
shall  be  given  if  practicable  to  the  con- 
signor and  consignee.  Chesapeake  &  O. 
R.  Co.  V.  Saulsbury,  126  Ky.  179,  12  L.R.A. 
(N.S.)  431,  103  S.  W.  254,  holding  that 
corn  was  perishable  freight  within  the 
meaning  of  the  statute,  and  that  a  sale 
in  another  state  without  compliance  with 
the  statutory  provisions  as  to  notice  was 
a  conversion. 

The  Oklahoma  statute  gives  the  carrier 
the  right,  without  advertising,  to  sell  per- 
ishable property  which  the  owner  or  con- 
signee, after  notice  of  arrival,  refuses  to 
accept.    St.  Louis  &  S.  F.  R.  Co.  v.  Dreyfus, 

—  Okla.  — ,  132  Pac.  491,  holding  that 
potatoes  are  perishable  property  within 
the  meaning  of  the  statute. 

Five  days'  notice  is  required  by  the 
Texas  statute,  after  which  a  carrier  may 
sell  perishable  property  remaining  after  ar- 
rival until  in  danger  of  depreciation.  Car- 
ter &  Corey  v.  International  &  G.  N.  R.  Co. 

—  Tex.  Civ.  App.  — ,  93  S.  W.  681,  hold- 
ing that  a  sale  without  compliance  with 
the  statute  rendered  the  carrier  liable  for 
damages. 

In  Colorado  it  is  provided  by  statute 
that  perishable  goods  may  be  sold  by  a  car- 
rier upon  twenty-four  hours*  notice  to  the 
consignee  or  owner,  or  without  notice  if 
the  address  of  either  cannot  be  learned. 
Martin  v.  McLaughlin,  9  Colo.  153,  10  Pac. 
806,  holding  that  the  carrier  was  liable 
for  damages  for  failure  to  give  required 
notice.  R.  £.  H. 
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has  an  option  in  the  selection  of  routes,  he 
must  exercise  it  reasonably,  under  the  cir- 
cumstances, to  the  best  interests  of  the  con- 
signee and  the  shipper.  It  would  be  a  breach 
of  contract  to  exercise  it  to  the  disadvantage 
of  the  consignee  or  shipper  unless  this  be 
done  in  good  faith  and  under  circumstances 
which  seem  to  require  it.  Stewart  v.  Comer, 
100  Ga.  754,  62  Am.  St.  Rep.  353,  28  S.  E. 
461.  One  of  the  issues  in  the  case  was  the 
proper  routing  of  the  peaches,  and  whether 
there  was  a  delay  in  transportation,  conse- 
quent upon  such  routing,  proximately  caus- 
ing the  damage  complained  of;  and  the 
court  did  not  err  in  giving  an  instruction 
conveying  this  legal   proposition. 

2.  A  bailment  of  goods  to  a  carrier  con- 
fers no  power  of  sale.  The  contract  relates 
to  their  transportation;  and  the  carrier  has 
no  implied  right  to  sell  them  under  ordinary 
circumstances.  If  the  consignee  rejects  the 
goods,  the  carrier's  liability,  as  such,  ceases, 
and  he  becomes  liable  as  a  wareliouseman. 
As  such  warehouseman  he  is  chargeable 
with  the  duty  of  notifying  the  consignor 
of  the  consignee's  refusal  to  accept  the 
goods,  and  with  the  further  duty  of  hold- 
ing the  same  subject  to  the  order  of  the 
consignor.  American  Sugar  Ref.  Co.  v. 
McGhee,  96  Ga.  27,  21  S.  E.  383.  It  mat- 
ters not  whether  the  cause  of  the  rejection 
of  the  goods  by  the  consignee  be  attributed 
to  their  damaged  condition  or  to  the  con- 
signee's arbitrary  refusal  to  accept  delivery. 
A  consignee  cannot  abandon  the  goods  to  the 
carrier  because  they  may  be  in  a  damaged 
condition,  where  that  condition  is  not  such 
as  to  practically  destroy  their  value.  Wil- 
ensky  v.  Central  of  Georgia  R.  Co.  136  Ga. 
889,  72  S.  E.  418,  Ann.  Cas.  19120,  271. 
When  the  carrier  offers  delivery  to  a  con- 
signee,  who  refuses  to  accept  the  goods,  the 
carrier  is  chargeable  with  tlie  duty  of  noti- 
fying the  shipper  that  the  goods  are  held 
subject  to  his  order.  After  rejection  by  the 
consignee,  the  carrier  holds  the  goods  for 
the  consignor;  and  it  would  be  a  breach  of 
trust  for  the  carrier  to  sell  the  shipper's 
goods  without  notice  to  him,  unless  the 
stress  of  circumstances  be  such  as  to  justify 
the  carrier  in  assuming  the  place  of  the 
owner  respecting  the  preservation  of  the 
goods  or  the  protection  of  the  owner.  An 
exception  to  the  general  rule  which  per- 
mits a  carrier  to  sell  the  goods  in  case  of 
an  emergency  was  first  evolved  in  fixing 
the  liability  of  a  carrier  by  sea.  The  rea- 
son of  the  rule  is  thus  succinctly  stated  by 
Cockburn,  Ch.  J.,  in  Notara  v.  Henderson, 
L.  R.  5  Q.  B.  346:  "In  every  contract  to 
carry  for  freight,  there  is  an  implied  obli- 
gation on  the  part  of  the  shipowner  that, 
in  the  event  of  any  disaster  happening  to 
the  ship  or  cargo  in  a  port  where  cor- 
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respondence     cannot     be     had     with      the 
freighter,  the  master  shall  act  as  his  a<?ent 
and  use  his  best  efforts  for  the  protection 
and  preservation  of  the  cargo.     He  must,  in 
such    an    emergency,    put    himself    in    the 
place   of  the  owner  of  the  cargo,  and    do 
what  the  latter,  as  a  prudent  man,  would 
himself  do  for  his  own  interest,  if  he  were 
present."    The  exception  rests  upon  an  izn> 
possibility  to  give  notice  to  the  shipper,  and 
an  emergent  condition  requiring  the  prompt 
exercise     of     discretion     by     the     carrier. 
Though  the  goods  be  perishable,  neverthe- 
less the  shipper  must  be  notified,  whenever 
practicable,  before  the  carrier  may  legally 
sell  them.     "In  order  to  justify  the  act   of 
the  carrier  in  making  a  sale  of  the  goods, 
and  to  establish  his  title  to  them,  the  pur- 
chaser must  show  that  there  was  a  neces- 
sity for  the  sale,  arising  from  the  perish- 
able nature  of  the  property,  which  made  its 
preservation   for   the   owner    impracticable, 
or   that,   from   that   or   some   other   cause, 
it  was  neither  possible  to  proceed  with    its 
transportation  nor  to  store  it;  that  the  car- 
rier has  acted  in  good  faith  and  with  sound 
discretion    and    that    it   was    impossible    to 
communicate  with  the  owner  and  to  receive 
instruction  from  him  as  to  the  course  to  be 
pursued,  without  occasioning  a  delay  which 
the  circumstances  and  condition  of  the  prop- 
erty would  not  admit.    And  whether,  under 
all     the     circumstances,     these     conditions 
existed    to   justify   the   sale    is,    when    the 
action  is  one  at  law,  a  question  of  fact  to 
be   determined    by   the  jury,   under   proper 
instructions  by  the  court."    2  Hutchinson, 
Carr.  §  790. 

The  evidence  discloses  that  no  effort  was 
made  by  the  carrier  to  notify  the  shipper 
that  the  consignee  had  rejected  the  peaches. 
Of  his  own  motion  the  carrier  sold  the 
peaches  two  or  three  days  after  their  rejec- 
tion by  the  consignee,  and  the  net  amount  of 
the  sale  was  $227.07,  which  w^as  insufficient 
to  pay  the  freight  charges.  In  this  day  of 
progress,  when  the  whole  country  is  tra- 
versed by  a  network  of  wires,  we  cannot 
assume  that  instant  telegraphic  communica- 
tion with  the  shipper  was  impossible.  The 
burden  was  on  the  carrier  to  sho^  that  it 
was  impossible  or  impracticable  to  notify 
the  shipper;  and  the  testimony  fails  to  dis- 
close that  any  effort  was  made  by  the  car- 
rier to  notify  the  shipper  that  the  peaches 
had  been  refused  by  the  consignee.  A  sale 
under  these  circumstances  would  amount 
to  a  conversion;  and,  if  the  carrier's  nerjli- 
gence  was  responsible  for  the  deteriorated 
condition,  he  would  be  liable  for  the  mar- 
ket value  of  the  peaches.  The  measure  of 
damages  laid  down  by  the  court  was  more 
favorable  to  the  carrier  than  he  was  en- 
titled to  have  presented;  and,  as  the  mar- 
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ket  value  ot  the  peaches  was  proved  to  be 
much  in  excess  of  the  verdict,  the  instruc- 
tioD  of  the  court  on  the  subject,  though 
not  altogether  accurate,  should  not  cause 
a  new  trial. 

We  have  before  us  §  2758  of  the  Civil 
Tode,  which  provides  that  whenever  the 
property  transported  is  fruit,  and  it  is  not 
delivered,  the  same  may  be  sold  at  public 
oatcry  on  twenty-four  hours'  notice  of  sale. 
Even  if  this  section  be  applicable  to  a  ship- 
ntfnt  between  points  located  in  other  states, 
or  to  any  interstate  shipment,  the  range  of 
the  evidence  does  not  bring  the  case  within 
it5  terms. 

3.  A  witness  who  had  twenty  years'  ex- 
perience in  the  handling  of  fruit  as  a  dealer, 
during  which  time  he  had  received  many 
shipments  by   rail,  and  who   inspected  the 
peaches  shortly  after  the  arrival  at  destina- 
tion after  testifying  about  the  size,  color, 
and  condition  of  the  peaches,  was  permitted 
to  give  his  opinion  that  the  peaches  were 
in  a  decayed  or  unsound  condition  because 
they  were  so   long  in  transit.    This  testi- 
mony was  objected  to  on  the  ground  that 
the  witness  did  not  qualify  as  an  expert, 
and  gave  no  facts  upon  which  his  opinion 
was  based.     An  expert  is  one  who,  by  habits 
of  life  and  business,  has  a  peculiar  skill  in 
forming  an  opinion  on  the  subject  in  dis- 
pute.   White  V.  aements,  39  Ga.  232.    The 
Titness   was    an    experienced    fruit    dealer, 
and  his  testimony  concerned  a  matter  with- 
in the  scope  of  his  business;  and  we  think 
be  sofficiently  qualified  as  an  expert  wit- 
nt«s.    The  basis  of  the  opinion  of  an  ex- 
pert   witness     is    upon    facts    within    the 
knowledge  of   the  witness,  as  observed  by 
him,  or  upon    facts   hypothetically   stated. 
VVh^fj  the  testimony  of  an  expert  witness 
\*  otfyed,    and   objection    is   made   to   his 
'Qualification   to  testify   as  such,   this   pre- 
linjinaiy  question   is  to  be  decided  by   the 
court.    No  fixed  rule  or  nice  distinction  can 
W  established    by    which    the    trial    judge 
shall  determine  the  exact  amount  of  knowl- 
ed{;e,  experience,  and  skill  a  witness  must 
have  before   he  can   qualify  as  an  expert. 
After    the    evidence    is    in,    the    ultimate 
weight  to  be  given  to  it  is  for  the  jury,  who 
may  accept  it,  or  reject  it,  and   act  upon 
their  own  judgment  as  applied  to  the  gen- 
eral evidence   in  the  case.     The  Conqueror, 
166  U.  S.  133,  41  L.  ed.  947,  17  Sup.  Ct. 
Rep.  510.    The   accuracy   or   inaccuracy  of 
the  expert's  deduction  is  not  a  criterion  for 
^r  against  the  admissibility  of  the  evidence. 
4.  The  plaintiffs   were  pressing  the  con- 
tf^ntion  that  the  defendant  company  recog- 
nized that  fruit  was  entitled  to  receive,  and 
did  receive,  more  rapid  transportation  than 
trf'ight  which  was  not  of  a  perishable  na- 
ture, and  asked  a  witness   if  the  railroad 
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company  between  the  initial  and  delivery 
points  of  this  shipment  did  not  give  a  pref- 
erence to  fruit  over  other  classes  of  freight. 
The  witness  made  answer  that  "they  claim 
to  put  on  the  through  fast  train."  This 
evidence  was  objected  to  because  it  evinced 
a  purpose  to  set  up  a  special  contract  when 
none  was  alleged.  We  do  not  think  so. 
The  purpose  of  this  testimony,  and  its 
clear  import,  was  not  to  set  up  a  special 
contract  for  this  shipnent,  but  to  develop 
facts  as  tending  to  show  that  the  carrier 
classified  perishable  goods  differently  from 
nonperishable  goods,  and  furnished  trans- 
portation facilities  in  keeping  with  such 
classification.  In  an  action  for  damages  ac- 
cruing from  delay  in  transportation,  it  is  a 
proper  matter  of  inquiry  as  to  the  time  or- 
dinarily required  for  carriage  between  two 
points,  the  preparations  made  by  the  car- 
rier, the  effort  at  despatch,  the  character  of 
the  freight,  and  kindred  circumstances. 
Columbus  &  W.  R.  Co.  v.  Flournoy,  75  Ga. 
746. 

5.  The  evidence  authorized  the  verdict, 
and  the  grounds  of  the  motion  present  no 
sufficient  reason  for  another  trial. 

Judgment  affirmed. 

Beck,  J.,  absent.  The  other  Justices 
concur. 
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CITY  OF  CHICAGO,  Plff.  in  Err, 

V. 

ALBERT  SHAYNIN. 

(258  111.  69,  101  N.  E.  224.) 

Municipal  corporation  —  power  to  de- 
clare anatomical  exihiblt  to  be  a  nui- 
sance. 

1.  Statutory  authority  to  declare  what 
shall  be  a  nuisance  and  abate  the  same, 
and  to  pass  and  enforce  all  necessary  po- 
lice ordinances,  empowers  a  municipal  cor- 
poration to  forbid  an  exhibit  of  human 
anatomy  in  connection  with  a  place  where 
medical  treatment  is  offered  or  medicine 
sold. 

Nuisance  —  municipal  declaration  — 
conclusiveness. 

2.  The  declaration  by  a  rnunicipal  coun- 
cil that  an  exhibition  of  human  anatomy 
in  connection  with  a  place  where  medical 
treatment  is  offered  or  medicine  sold  is  a 
nuisance  is  conclusive  on  the  courts. 

Constitutional  law  —  forbidding  exhibit 
of  anatomy. 

3.  No  constitutional  rights  of  liberty  or 

Note. -^  Exhibitions  of  anatomical  aul»- 
jects  as  nuisance. 

Generally  as  to  power  of  municipality  to 
define  nuisances,  see  note  to  Grossman  v. 
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property  are  interfered  with  by  an  ordi- 
nance prohibiting  any  exhibition  of  anatomy 
in  connection  with  a  place  where  medical 
treatment  is  given  or  medicine  sold. 

(February  20,  1913.) 

IJ^RROR  to  the  Municipal  Court  of  Chica- 
'^  go  to  review  a  judgment  in  defendant's 
favor  in  a  proceeding  against  him  for  vio- 
lation of  a  municipal  ordinance  forbidding 
exhibits  of  human  anatomy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ijeon  Hornstein,  with  Mr.  William 
H.  Sexton,  for  plaintiff  in  error: 

The  city  has  power  under  clause  41  of  § 
1,  article  5,  cities  and  villages  act,  to  pro- 
hibit exhibitions  commonly  known  as  mu- 
seums of  anatomy. 

Schwuchow  V.  People,  68  111.  444;  Laun- 
der V.  Chicago,  111  111.  291,  53  Am.  Rep. 
625;  Block  v.  Chicago,  239  111.  251,  130 
Am.  St.  Rep.  219,  87  N.  E.  1011;  Gundling 
V.  Chicago,  176  111.  340,  48  L.R.A.  230,  52 
N.  E.  44;  Freund,  Pol.  Power,  §§  250,  251; 
38  Cyc  267. 

The  municipality  has  ample  authority, 
under  the  general  grants  of  power,  to  sup- 
press these  exhibitions. 

Gundling  v.  Chicago,  176  111.  340,  48 
L.R.A.  230,  52  N.  E.  44;  Patterson  v.  John- 
son, 214  111.  481,  73  N.  E.  761;  Spiegler  v. 
Chicago,  216  111,  114,  74  N.  E.  718. 

An  exhibition  which  tends  to  lower  mor- 
als is  a  nuisance  which  the  city  may  sup- 
press. 

Tiedeman,  Pol.  Power,  §  122g;  Welch  v. 
Stowell,  2  Dougl.  (Mich.)  332;  Dill.  Mun. 
Corp.  6th  ed.  §  690;  Laugel  v.  Bushnell, 
197  111.  20,  58  L.R.A.  266,  63  N.  E.  1086; 
Carthage  v.  Munsell,  203  111.  478,  67  N.  E. 
831. 

The  judgment  of  the  city  council  in  such 
cases  will  not  be  reviewed  by  the  courts. 

North  Chicago  City  R.  Co.  v.  Lake  View, 
105  111.  212,  44  Am.  Rep.  788;  Harmison  v. 
Lcwistown,  153  111.  313,  46  Am.  St.  Rep. 
893,  38  N.  E.  628. 

It  is  within  the  police  power  of  the  state 
to  suppress  a  show  which  is  deemed  ob- 
jectionable by  the  proper  authorities. 

Harmon  v.  Chicago,  140  111.  374,  29  N.  E. 
732;   38  Cyc.  257;   Reaves  v.  Territory,  13 


Okla.  396,  74  Pac.  961;  Neuendorff  v.  Dur- 
yea,  62  How.  Pr.  267;  Downing  v.  Blanch - 
ard,  12  Wend.  383;  Thurber  v.  Sharp,  13 
Barb.  627;  People  v.  Steele,  231  111.  340, 
14  L.RJl.(N.S.)  361,  121  Am.  St.  Rep.  321, 
83  N.  E.  236;  State  v.  McKee,  73  Conn.  18, 
49  L.R.A.  542,  84  Am.  St.  Rep.  124,  46  AtL 
409;  Re  Banks,  56  Kan.  242,  42  Pac  693; 
Com.  V.  Landis,  8  Phila.  453. 

Messrs.  John  A.  Swanson,  Aaron 
Helms,  and  Daniel  Byrnes  for  defendant 
in  error. 

Garter,  J.,  delivered  the  opinion  of  tbe 
court: 

This  is  a  quasi  criminal  proceeding, 
brought  against  defendant  in  error  for  vio- 
lation of  an  ordinance  of  the  city  of  Chi- 
cago passed  February  19,  1912,  prohibiting 
the  conducting  or  operating  of  any  ex- 
hibition commonly  known  as  a  museum  of 
anatomy.  Jury  was  waived,  and  the  cause 
was  submitted  to  the  court.  After  hearing, 
the  court  held  the  ordinance  invalid,  and 
discharged  defendant  in  error.  Thereupon 
the  trial  judge  certified  that  the  validity  of 
a  municipal  ordinance  was  involved,  and 
that  in  his  opinion  the  public  interest  re- 
quired that  the  case  should  be  brought  di- 
rectly to  this  court. 

Section  1  of  this  ordinance,  which  is  the 
only  one  necessary  to  be  considered,  reads 
as  follows:  "It  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  own,  conduct, 
or  operate  any  exhibition  commonly  known 
as  a  museum  of  anatomy,  or  other  exhibi- 
tion, show,  or  place  of  amusement  which  is 
open  to  the  general  public,  whether  admis- 
sion thereto  is  restricted  by  sex  and  age  or 
not,  or  whether  a  fee  for  admission  thereto 
is  charged  or  not,  wherein  the  principal 
part  of  the  exhibition  is  illustrative  of  the 
human  anatomy,  or  wherein  are  exhibited 
any  books,  pamphlets,  circulars,  pictures, 
charts,  diagrams,  models,  casts,  or  other 
articles,  paintings,  drawings,  or  designs  of 
any  kind  illustrating  or  describing  the  gen- 
ital organs,  or  containing  any  other  ob- 
scene, lewd,  indecent,  or  immoral  exhibition 
of  any  kind,  when  such  museum  or  other  ex- 
hibition is  conducted  for  gain  or  profit, 
either    directly    or    indirectly,    or    for    the 


Oakland,  36  L.R.A.  593;  and  specifically  as 
to  power  of  municipality  to  declare  particu- 
lar kinds  of  amusements  nuisances  per  se, 
see  note  to  Re  Jones,  31  L.R.A.(N.S.)  548. 

As  to  municipal  power  in  general  over 
nuisances  affecting  public  morals,  decency, 
peace,  and  good  order,  see  the  note  to  State 
v.  Karstendiek,  39  L.R.A.  520. 

In  People  v.  Kennedy,  —  Mich.  — ,  141 
N.  W.  887,  a  conviction  was  sustained  for 
maintaining  an  exhibition  similar  in  nature 
to  that  involved  in  CniCAOO  v.  SiiAYiaN, 
under  a  statute  providing:  "It  shall  be 
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unlawful  for  any  physician  or  other  person 
to  expose  or  keep  on  exhibition  any  de- 
formed human  being  or  human  monstrosity, 
except  as  used  for  scientific  purposes  be- 
fore members  of  the  medical  profession  or 
medical  classes,"  the  court  saying  that  the 
statute  included  a  private  exhibition  to  one 
person  only.  The  question  as  to  whether 
such  an  exhibition  constituted  a  nuisance 
was  not  raised,  but  the  court  said  that,  in 
its  opinion,  the  statute  was  one  enacted  in 
the  interest  of  morality  and  decency. 

R.  L  8. 
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purpose  of  advertiBing,  or  in  connection 
with  a  place  where  medical  treatment  is 
offered  or  medicine  is  sold,  or  for  any  im- 
moral purpose  whatever." 

From  the  record  it  appears  that  the  de- 
fendant in  error  was  manager  of  a  free 
musenm  of  anatomy  in  Chicago  at  the  time 
of  his  arrest;  that  the  place  contained  mod- 
^\s  showing  various  diseases  at  different 
4ta^es,  such  as  syphilis,  gonorrhea,  leprosy, 
and  gleet;  that  the  principal  feature  of  the 
(Exhibition  was  illustrative  of  the  human 
anatomy;  that  there  was  a  sign  in  front 
{Stating  that  no  one  under  twenty-one  would 
be  admitted,  and  that  no  women  or  chil- 
dren were  allowed  in  the  place;  that  it  was 
conducted  in  connection  with  a  place  where 
medical  treatment  was  offered  for  gain  or 
profit. 

The  principal  question  argued  is  whether, 
imder  the  cities  and  villages  act  (Hurd's 
Rev.  Stat.  1911,  chap.  24,  §  62),  the  city 
of  Chicago  was  authorized  to  pass  an  ordi- 
nance of  this  character.  Counsel  for  plain- 
tiff in  error  insist  that  such  authority  ex- 
ists under  clause  41  of  §  1  of  article  6  of 
that  act,  which  provides,  among  other 
things,  for  licensing,  taxing,  regulating, 
suppressing,  and  prohibiting  "theatricals 
and  other  exhibitions,  shows,  and  amuse- 
ments," etc.;  also  under  clause  45  of  the 
same  section,  which  authorizes  the  city 
rouncil  to  suppress  bawdy  and  disorderly 
houses,  "and  to  prohibit  the  sale  or  ex- 
hibition of  obscene  or  immoral  publications, 
prints,  pictures,  or  illustrations;"  also  un- 
der clause  66  of  the  same  section,  which 
authorizes  the  city  authorities  to  pass  and 
enforce  all  necessary  police  ordinances;  and 
also  under  clause  75  of  the  same  section, 
which  authorizes  the  city  authorities  to  de- 
clare what  shall  be  a  nuisance,  abate  the 
lame,  etc  In  view  of  the  conclusions  we 
have  reached  with  reference  to  said  clauses 
66  and  75,  we  do  not  find  it  necessary  to 
consider  clauses  41  and  45. 

A  public  nuisance  has  been  defined  as  "a 
violation  of  a  public  right,  either  by  a  di- 
rect encroachment  upon  public  rights  or 
property,  or  by  doing  some  act  which  tends 
to  a  common  injury,  or  by  omitting  to  do 
tome  act  which  the  common  good  requires, 
and  which  it  is  the  duty  of  a  person  to  do, 
and  the  omission  to  do  which  results  in- 
juriously to  the  public."  1  Wood,  Nui- 
sances, 3d  ed.  §  17;  21  Am.  &  Eng.  Enc. 
Law,  2d  ed.  683;  29  Cyc.  1152.  This  court 
has  said  that  the  power  of  the  city  author- 
ities, under  said  clause  75  of  the  cities 
and  villages  act,  to  declare  what  shall  be  a 
nuisance,  is  not  an  arbitrary  one.  In  Lau- 
?el  V.  Bushnell,  197  111.  20,  68  L.R.A.  266, 
63  N.  E.  1086,  this  court  said  (p.  26) : 
"Nuisances  may  thus  be  classified:     First, 
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those  which  in  their  nature  are  nuisances 
per  86,  or  are  so  denounced  by  the  common 
law  or  by  statute;  second,  those  which  in 
their  nature  are  not  nuisances,  but  may  be- 
come so  by  reason  of  their  locality,  sur- 
roundings, or  the  manner  in  which  they 
may  be  conducted,  managed,  etc.;  third, 
those  which  in  their  nature  may  be  nui- 
sances, but  as  to  which  there  may  be  hon- 
est differences  of  opinion  in  impartial 
minds."  To  the  same  effect  is  Sings  v. 
Joliet,  237  111.  300,  22  L.R.A.(N.S.)  1128, 
127  Am.  St.  Rep.  323,  86  N.  £.  663. 

It  is  insisted  by  defendant  in  error  that 
the  city  council  cannot  say  that  an  ex- 
hibition or  show  of  the  character  indicated 
by  the  evidence  in  this  case  is  injurious  to 
the  morals,  health,  good  order,  or  safety  of 
the  public,  and  that  therefore  this  ordinance 
declaring  such  a  place  a  nuisance  is  arbi- 
trary and  unreasonable.  Public  nuisances, 
strictly  speaking,  are  such  as  result  from 
the  violation  of  public  rights.  Of  this 
class  are  those  intangible  injuries  that  re- 
sult from  the  immoral,  indecent,  and  un- 
lawful acts  of  parties  that  become  nui- 
sances by  reason  of  their  deleterious  in- 
fluence upon  the  morals  or  well-being  of 
society.  1  Wood,  Nuisances,  3d  ed.  §  14. 
To  this  class  belong  those  nuisances  the  ex- 
istence of  which  only  needs  to  be  proved  in 
any  locality,  whether  near  or  far  removed 
from  cities,  towns,  or  human  habitations. 
"A  public  exhibition  of  any  kind  thai  tends 
to  the  corruption  of  morals,  to  a  disturb- 
ance of  the  peace  or  of  the  general  good  or- 
der and  welfare  of  society,  is  a  public  nui- 
sance. Under  this  head  are  included 
.  .  .  any  and  all  exhibitions  the  natural 
tendency  of  which  is  to  pander  to  vicious 
tastes  and  to  draw  together  the  vicious  and 
disorderly  members  of  society."  1  Wood, 
Nuisances,  3d  ed.  §  68;  Com.  v.  McGovem, 
116  Ky.  212,  66  L.R.A.  280,  75  S.  W.  261; 
6  Words  &  Phrases,  5799-6804;  Welch  V. 
Stowell,  2  Dougl.    (Mich.)    332. 

The  courts  in  more  than  one  jurisdiction 
have  held  that  the  exhibition  of  a  stallion 
on  the  public  streets  of  a  city  or  village 
may  be  declared  by  the  city  or  village  au- 
thorities a  nuisance,  and  punished  as  such. 
2  Dill.  Mun.  Corp.  5th  ed.  685;  State  v. 
lams,  78  Neb.  678,  111  N.  W.  604,  11 
L.R.A.(N.S.)  736,  and  cases  cited  in  note. 
If  it  be  argued  that  tlie  cure  of  the  sexual 
diseases  portrayed  by  these  models  is  not 
an  unworthy  object, — just  as  the  breeding 
of  good  horses  is  not  objectionable, — it  may 
be  answered  that  the  exhibition  of  offensive 
and  repulsive  models  on  sexual  subjects, 
which  may  pander  to  the  morbid  tastes  and 
arouse  the  sexual  desires  of  those  who  are 
attracted  to  the  place,  does  not  have  any 
necessary    relation    to    the    unobjectionable 


26 


ILLINOIS  SUPREME  COURT. 


Mar.. 


results.  When  any  business  for  treating 
sexual  diseases  is  carried  on  with  such  ob- 
jectionable features  as,  it  must  be,  to  vio- 
late the  provisions  of  this  ordinance,  then 
such  objectionable  features  may  so  far  over- 
come the  legitimate  value  of  such  business 
as  to  warrant  suppression.  In  the  Laugel 
Case,  supra,  it  was  held  that  the  power 
granted  by  said  clause  75  to  the  governing 
bodies  of  municipal  corporations  to  declare 
what  shall  be  nuisances,  and  to  abate  the 
same,  authorizes  such  bodies  to  conclusively 
denounce  those  things  falling  within  the 
first  and  third  classes  to  be  nuisances,  but 
as  to  those  falling  within  the  second  class, 
the  power  possessed  is  only  to  declare  such 
of  them  to  be  nuisances  which  are,  in  fact, 
so.  In  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  788,  it  was 
held  that,  if  it  be  doubtful  whether  a 
thing  is,  in  fact,  a  nuisance,  the  determina- 
tion of  the  question  requiring  judgment  and 
discretion  on  the  part  of  the  village  author- 
ities in  exercising  their  legislative  func- 
tions, under  the  power  delegated  by  this 
clause  of  the  cities  and  villages  act,  the 
action  of  such  village  authorities  would  be 
deemed  conclusive  of  the  question.  To  the 
same  etfect  are  Harmison  v.  Lewistown,  153 
111.  313,  46  Am.  St.  Rep.  893,  38  N.  E.  628, 
and  Laugel  v.  Bushnell,  supra. 

Even  though  there  might  be  a  doubt 
whether  the  kind  of  exhibition  or  business 
conducted  in  the  place  kept  by  defendant  in 
error  tends  to  immorality,  and  there  might 
be  an  honest  diflTerencc  of  opinion  as  to 
whether  it  was  advisable  to  suppress  such 
business  as  a  nuisance,  there  can  be  no 
question  as  to  the  right  of  the  city  council 
to  exercise  its  discretion  and  declare,  by  or- 
dinance, such  places  common  nuisances.  On 
the  facts  in  this  case  we  deem  such  a  dec- 
laration bv  the  council  conclusive  on  the 
courts.  We  are  disposed  to  think,  also, 
that  if  this  business  was  against  decency  or 
public  morals,  the  ordinance  could  be  up- 
held under  clause  66,  granting  to  municipal- 
ities the  authority  to  pass  and  enforce  all 
necessary  police  ordinances.  Patterson  v. 
Johnson,  214  111.  481,  73  N.  E.  761;  Chi- 
cago V.  Gunning  System,  214  111.  628,  70 
L.R.A.  230,  73  N.  E*.  1035,  2  Ann.  Cas.  892; 
Gundling  v.  Chicago,  176  111.  340,  48  L.R.A. 
230,  52  N.  F..  44:  Spiegler  v.  Chicago,  216 
111.  114,  74  N.  E.  718;  McPherson  v.  Che- 
banse.  114  111.  46,  55  Am.  Rep.  857,  28  N. 
E.  454;  Wice  v.  Chicago  &  N.  W.  R.  Co. 
193  111.  351,  56  L.R.A.  268,  61  N.  E.  1084; 
/Chicago  V.  Phoenix  Ins.  Co.  126  111.  276,  18 
N.  E.  668:  Chicago  v.  Bowman  Dairy  Co. 
234  111.  294.  17  L.R.A.  (N.S.)  684,  12,3  Am. 
St.  Rep.  100,  84  N.  E.  913,  14  Ann.  Cas. 
700:  W.  C.  Ritchie  &.  Co.  v.  Wayman,  244 
111.  500.  27  L.R,A.(N.S.)  994,  91  N.  E.  695. 
45  L.R.A.(N.S.) 


I  Counsel  for  defendant  in  error  further 
insist  that  the  ordinance  and  said  clauses 
66  and  75  (if  they  authorize  its  passage) 
are  unconstitutional  and  void,  as  contra- 
vening §  1  of  article  2  of  the  Constitution 
of  the  state,  and  §  1  of  the  14th  Amend- 
ment of  the  United  States  Constitution. 
Charters  authorizing  municipalities  to  tax, 
restrain,  or  prohibit  shows,  exhibitions,  or 
places  of  amusement,  are  usually  held  con- 
stitutional. 2  Dill.  Mun.  Corp.  5th  ed.  § 
661.  In  Launder  v.  Chicago,  111  111.  291, 
53  Am.  Rep.  625,  it  was  held  that  the  city 
had  authority  to  prohibit  and  suppress  en- 
tirely the  business  of  hawkers,  peddlers,  and 
pawnbrokers.  This  court  held  in  Block  v. 
Chicago,  239  111.  251,  130  Am.  St.  Rep.  219, 
87  N.  E.  1011,  that  an  ordinance  which  pro- 
hibited the  exhibition  of  immoral  or  ob- 
scene pictures  did  not  contravene  any  con- 
stitutional principles.  If  an  ordinance 
tends  to  the  preservation  of  the  public 
health,  morals,  safety,  or  welfare,  it  is  con- 
stitutional. People  V.  Steele,  231  111.  340, 
14  L.R.A.(N.S.)  361,  121  Am.  St.  Rep.  321, 
83  N.  E.  236.  Under  these  authorities  it 
must  be  held  that  the  ordinance  in  ques- 
tion was  a  valid  and  constitutional  exercise 
of  the  authority  granted  to  the  city  of  Chi- 
cago by  the  cities  and  villages  act. 

The  judgment  of  the  Municipal  Court 
will  be  reversed,  and  the  cause  remanded  to 
that  court  for  further  proceedings  in  har- 
mony with  the  views  herein  expressed. 

Reversed  and  remanded. 

Petition  for  rehearing  denied  April  3, 
1913. 


MAINE  SUPREME  JUDICIAL  COURT. 

SARAH  H.  GLEDHILL 

V. 

ALICE  W.  McCOOMBS. 

(—  Me.  — ,  86  Atl.  247.) 

Insurance  —  transfer   of   policy  —  de- 
livery —  sufficiency. 

1.  A  life  insurance  policy  payable  to  the 
legal  representatives  of  the  insured  may 
be  transferred  by  mere  delivery  without 
written  assignment. 

Evidence  —  transfer  of  insurance  pol- 
icy —  sufficiency. 

2.  The  evidence,  to  prove  gift  of  a  life 
insurance  policy  by  mere  delivery,  should 
be  full,  clear,  and  convincing. 

Note. —While  no  case  has  been  found 
aside  from  Gledhili.  v.  McCoombs,  upon 
the  question  as  to  whether  an  executor  or 
administrator  is  liable  in  his  personal  or 
in  his  representative  capacity  for  the  pro- 
ceeds of  a  policy  of  insurance  upon  the  life 


1913. 


GLEDHILL  v.  McCOOMBS. 


27 


H'itscsfl  —  donor  of  insurance  policy  — 
sail  against  administrator. 

3.  One  claiming  a  life  insurance  policy 
br  parol  gift  is  competent  to  testify  in  an 
mion  to  recover  the  proceeds  from  the 
administrator  of  the  insured  in  his  in- 
dividual capacity. 

ArtJon  —  against  administrator  —  pro- 
ceeds of  insurance  policy  —  liability. 

4.  A  donee  of  a  life  insurance  policy  pay- 
dUe  to  the  administrator  of  the  insured, 
^  iio  delivers  the  policy  to  the  administrator 
ioT  collection,  may  maintain  an  action 
a^inst  him  in  his  individual  capacity,  to 
recover  the  proceeds. 

(March  31,  1913.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Somerset  County  for  the  determi- 
nation by  the  Law  Court  of  an  action 
brought  to  recover  the  proceeds  of  a  life  in- 
surance policy.     Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  G.  W.  Gower,  for  plaintiff: 

Plaintiff  was  a  competent  witness. 

(Moulding  ▼.  Horbury,  85  Me.  236,  35  Am. 
St.  Rep.  357,  27  Atl.  127. 

The  declarations  of  deceased  made  pre- 
vious to  the  deliveries,  at  the  times  of  and 
accompanying  the  deliveries,  and  subsequent 
thereto,  as  well  as  evidence  of  the  circum- 
stances surrounding  relations,  affection,  re- 
;!ard,  and  motives,  were  admissible. 

20  Cyc.  1222,  1225,  1226;  16  Cyc.  1184, 
1186;  Garrison  v.  Union  Trust  Co.  164 
Vich.  345,  32  L.R.A.(N.S.)  219,  129  N.  W. 
691;  Hani  ▼.  Germania  L.  Ins.  Co.  197  Pa. 
276.  80  Am.  St.  Rep.  819,  47  Atl.  200; 
Lord  V.  New  York  L.  Ins.  Co.  27  Tex.  Civ. 
App.  139,  65  S.  W.  699;  11  Enc.  Ev.  387, 
3f)l;  Re  Dunn,  8  N.  Y.  S.  R.  766;  Getchell 
T.  Biddeford  Sav.  Bank,  94  Me.  452,  80  Am. 
St.  Rep.  408,  47  Atl.  895;  Holt  v.  Walker, 
2»5  Me.  107,  45  Am.  Dec.  98;  Hale  v.  Smith, 
6  Me.  416;  Royal  v.  Chandler,  79  Me.  265, 
'    \m.  St.  Rep.  305,  9  Atl.  615;   Alger  v. 


North  End.   Sav.   Bank,   146   Mass.   418,   4 
Am.  St.  Rep.  331,  15  N.  E.  916. 

The  plaintiff  became  the  owner  of  the 
policy  so  as  to  entitle  her  to  the  proceeds 
of  the  policy,  as  a  gift  inter  vivos. 

20  Cyc.  1192;  Hani  v.  Germania  L.  Ins. 
Co.  197  Pa.  276,  80  Am.  St.  Rep.  819,  47 
Atl.  200;  Crittenden  v.  Phoenix  Mut.  L.  Ins. 
Co.  41  Mich.  442,  2  N.  W.  657 ;  Knowles  v. 
Knowles,  205  Mass.  290,  91  N.  E.  213; 
Chapman  v.  Mcll wrath,  77  Mo.  38,  46  Am. 
Rep.  1;  Opitz  v.  Karel,  118  Wis.  527,  62 
L.R.A.  982,  99  Am.  St.  Rep.  1004,  95  N.  W. 
948;  Madeira's  Appeal,  1  Sadler  (Pa.)  491, 
4  Atl.  908;  Hallstead's  Estate,  2  Kulp,  508; 
Lord  v.  New  York  L.  Ins.  Co.  27  Tex.  Civ. 
App.  139,  65  S.  W.  699;  Sheldon  v.  Che- 
mung Canal  Bank,  67  Misc.  631,  122  N.  Y. 
Supp.  1057,  affirmed  in  140  App.  Div.  938, 
125  N.  Y.  Supp.  1144;  McGlynn  v.  Curry, 
82  App.  Div.  431,  81  N.  Y.  Supp.  855;  Pliip- 
ard  V.  Phipard,  55  Hun,  433,  8  N.  Y.  Supp. 
728;  Lehr  v.  Jones,  74  App.  Div.  54,  77  N. 
Y.  Supp.  213;  Yoimg  v.  Prudential  Ins.  Co. 
131  N.  Y.  Supp.  968;  Reed  v.  Copeland,  50 
Conn.  472,  47  Am.  Rep.  663;  Wing  v.  Mer- 
chant, 57  Me.  385;  Grover  v.  Grover,  24 
Pick.  261,  35  Am.  Dec.  319;  Borneman  v. 
Sidlinger,  15  Me.  429,  33  Am.  Dec.  626; 
Brown  v.  Crafts,  98  Me.  40,  56  Atl.  213; 
Trowbridge  v.  Holden,  58  Me.  117. 

The  fact  that  the  defendant  included  this 
policy  in  the  inventory  of  her  husband's  es- 
tate, charged  it  up  in  her  administration 
account  as  paid  to  herself  as  widow,  and 
that  the  account  was  allowed  by  the  pro- 
bate court,  and  no  appeal  taken,  does  not 
constitute  a  bar  to  this  action. 

Cusick  V.  Bartlett,  91  Me.  153,  39  Atl. 
497;  Rogers  v.  Portland  &  B.  Street  R.  Co. 
100  Me.  86,  70  L.R.A.  574,  60  Atl.  713; 
Marcoux  v.  St.  John  Baptist  Benoficense 
Soc.  91  Me.  250,  39  Atl.  1027;  Peck  y.  Sco- 
field,  186  Mass.  108,  71  N.  E.  109;  Doug- 
lass V.  Parker,  84  Mo.  522,  24  Atl.  956; 
Virgin  v.  Marwick,  97  Me.  578,  55  Atl.  520. 


'i  the  testator  or  intestate,  payable  to  the 
•ral  representatives  of  the  insured,  but 
claimed  by  another  under  a  gift  or  trans- 
i*'T  of  the  policy  by  the  decedent,  without  a 
written  assignment  thereof,  "the  general 
nilo  18  that  no  action  will  lie  against  an 
tA'Tijtor  or  administrator  in  his  repre- 
*-ntativc  character,  except  upon  some  claim 
f»r  demand  which  existed  against  the  tes- 
tator or  intestate  in  his  lifetime,  and  that 
if  t  claim  or  demand  wholly  accrued  in  the 
time  of  the  executor  or  administrator,  he 
i''  liable  therefor  only  in  his  personal  char- 
acter."   18  Cyc.  880. 

It  will  be  noted,  however,  that  Gledhilt. 
^.  MrCooMBs  goes  no  further  on  this  point 
tUn  to  hold  that,  under  the  facts  there 
•nvoUed,  an  executor  or  administrator  may 
■>«•  ^lud  in  his  personal  capacitv,  and  it  is 
45  L.R.A.(N.S.) 


'  not  an  authority  for  the  proposition  that 
he  may  not  be  sued  in  his  representative 
capacity  for  the  proceeds  of  such  a  pojicy. 
And  it  would  seem  that,  if  the  executor  or 
administrator  treats  sucli  proceeds  as  an 
asset  of  the  estate,  he  should  be  liable  there- 
for to  the  rightful  owner,  in  either  his 
representative  or  personal  character. 

As  to  the  capacity  in  which  an  executor 
or  administrator  may  be  sued  for  his  per- 
sonal tort,  see  note  to  Elmore  v.  Klinore, 
51  L.R.A.  261 ;  and  for  the  later  casts  upon 
the  branch  of  that  subject  as  to  the  liability 
of  an  executor  or  administrator  for  a  per- 
sonal injury  resulting  from  negligence  in 
the  care  and  management  of  the  estate,  see 
note  to  Petting  v.*  Winch,  38  L.R.A.  (N.S.) 
379.  A.  C.  W. 
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The  action  ia  maintainable  against  the 
defendant  in  her  individual  capacity. 

Thompson  v.  White,  46  Me.  445;  Grould- 
ing  V.  Horbury,  85  Me.  227,  35  Am.  St.  Rep. 
357,  27  Atl.  127,  18  Cyc.  880,  note,  77;  CaU 
V.  Houdlette,  70  Me.  308,  73  Me.  203;  7 
Am*  &  Eng.  Enc.  Law,  344,  345;  De  Valen- 
gin  V.  Duffy,  14  Pet.  282,  10  L.  ed.  457. 

Messrs.  Butler  &  Butler,  for  defend- 
ant: 

A  policy  of  insurance  on  the  life  of  a 
person  deceased,  payable  to  his  executors, 
administrators,  or  assigns,  is  the  property 
of  his  estate,  and  constitutes  a  part  of  it  for 
all  purposes  except  in  case  there  is  a  widow 
or  issue,  and  in  that  event  it  is  a  part  of 
the  estate  for  the  purpose  of  distribution. 

Lee  V.  Chase,  58  Me.  432;  Hathaway  v. 
Sherman,  61  Me.  466;  Cragin  v.  Cragin,  66 
Me.  517,  22  Am.  Rep.  588;  Hamilton  v.  Mc- 
Quillan, 82  Me.  204,  19  Atl.  167;  Fox  v. 
Senter,  83  Me.  295,  22  Atl.  173;  Golder  v. 
Chandler,  87  Me.  63,  32  Atl.  784;  Douglass 
V.  Parker,  84  Me.  622,  24  Atl.  966;  Stowe 
▼.  Phinney,  78  Me.  244,  67  Am.  Rep.  796, 
3  Atl.  914;  Wason  v.  Colburn,  99  Mass.  342. 

The  policy  in  question  was  payable  to  the 
said  Edwin  Gledhill,  his  executors,  admin- 
istrators, or  assigns.  Said  policy  could 
liave  been  collected  by  no  one  except  the 
personal  representative  of  said  deceased,  in 
this  case  by  the  defendant  in  her  capacity  as 
administratrix. 

Lee  v.  Chase,  58  Me.  432;  Stowe  v.  Phin- 
ney, 78  Me.  244,  57  Am.  Rep.  796,  3  Atl. 
914;  Golder  v.  Chandler,  87  Me.  63,  32  Atl. 
784;  Burroughs  v.  State  Mut.  Life  Assur. 
Co.  97  Mass.  359;  Bailey  v.  New  England 
Mut.  L.  Ins.  Co.  114  Mass.  177,  19  Am.  Rep. 
329;  Unity  Mut.  Life  Assur.  Asso.  ▼.  Du- 
gan,  118  Mass.  219. 

Prima  facie  the  policy  was  the  property 
of  the  estate.  It  was  collected  and  held  by 
the  administratrix  as  the  property  of  the 
estate.  If  ever  liable  to  the  plaintiff,  it 
was  in  her  capacity  as  administratrix,  not 
as  an  individual. 

Thurston  v.  Lowder,  40  Me.  197;  Thur- 
ston V.  Doane,  47  Me.  79;  Lee  v.  Chase,  58 
Me.  432;  Woodward  v.  Perry,  85  Me.  440, 
27  Atl.  345;  De  Valengin  v.  Duffy,  14  Pet. 
282,  10  L.  ed.  457. 

Plaintiff  was  not  the  owner  of  said  policy 
by  virtue  of  a  gift  made  orally  by  the  in- 
testate. 

Lee  V.  Chase,  58  Me.  432. 

The  declaration  does  not  contain  an  aver- 
ment that  the  claim  was  presented  in  writ- 
ing to  the  defendant  as  administratrix,  and 
payment  demanded  thirty  days  or  more  be- 
fore the  action  was  commenced,  as  required 
by  the  statute,  and  cannot  be  maintained 
as  against  this  defendant  as  administratrix. 

Boothby  v.  Boothby,  70  Me.  20;  Millett 
t46  L.R.A.(N.S.) 


V.  Millett,  72  Me.  117;  Stevens  ▼.  Haskell, 
72  Me.  244;  Marshall  v.  Perkins,  72  Me. 
343;  Dexter  Sav.  Bank  v.  Copeland,  72  Me. 
220;  Rowell  v.  Patterson,  76  Me.  196;  Lrit- 
tlefield  V.  Eaton,  74  Me.  516. 

Cornish,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit  for  money 
had  and  received,  brought  by  the  mother  of 
Edwin  Gledhill  against  his  wife  to  recover 
the  sum  of  $9,907.40,  the  proceeds  of  a 
policy  of  life  insurance  taken  out  by  aaid 
Gledhill  in  the  Union  Mutual  Life  Insur- 
ance Company  of  Portland,  Maine,  on  No- 
vember 5,  1901,  for  the  sum  of  $10,000,  and 
payable,  in  the  event  of  his  death,  to  his 
executors,  administrators,  or  assigns. 

The  plaintiff  claims  that,  prior  to  her 
son's  marriage  to  the  defendant,  he  gave 
the  plaintiff  a  life  insurance  policy  which 
she  accepted  and  kept  as  her  own.  To 
quote  her  own  words:  "He  says,  'Here  is  an 
insurance  policy  on  my  life,  Mother.  It  is 
for  you,  Mother,  and  take  care  of  it;  and, 
if  anything  happens  to  me,  it  will  be  some 
help  to  you.  .  .  .  Take  it  and  put  it 
away,' — and  I  locked  it  up."  After  hia 
marriage  to  the  defendant  in  January,  1903, 
at  her  son's  request,  and  upon  his  promise 
to  return  to  her  the  same  or  another  policy 
within  a  few  days,  she  delivered  to  him  the 
first  policy,  and  within  three  or  four  days 
he  brought  to  her  the  policy  in  suit. 
Whether  it  is  the  same  one  as  the  first,  or 
another,  the  plaintiff  does  not  know;  and 
the  fact  is  immaterial  to  the  issue.  His 
words,  on  returning  the  policy,  were 
these:  "Here  is  your  policy.  Mother,  for 
$10,000.  Take  care  of  it."  She  accepted 
it,  and  heeded  his  injunction,  keeping  it 
in  her  exclusive  possession  until  after  his 
decease. 

The  policy  was  then  sent  by  the  plaintiff 
to  the  defendant  after  she  was  appointed  ad- 
ministratrix, was  collected  by  her,  as  ad- 
ministratrix, and  is  now  claimed  by  her,  as 
alleged  in  her  pleadings,  "as  widow  of  said 
Edwin  Gledhill,  in  accordance  with  the  law 
of  descent,  and  that  it  came  from  the  estate 
of  said  Edwin  Gledhill,  and  the  payment 
thereof  made  a  part  of  the  account  of  the 
administratrix  of  said  estate,  and  that  no 
objection  was  ever  made  to  the  allowance  of 
said  account,  and  no  appeal  was  ever  taken 
therefrom  by  the  plaintiff." 

In  view  of  the  overwhelming  authority 
that  a  policy  of  life  insurance  payable  to 
the  legal  representatives  of  the  assured  may 
be  made  the  subject  of  a  gift,  in  the  same 
manner  as  other  choses  in  action,  and  that 
such  gift  may  be  effected  by  the  mere  de- 
livery, without  assignment,  of  the  instru- 
ment, if  accompanied  by  such  words  or  acts 
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OB  the  part  of  the  donor  as  indicate  a  clear 
intention  to  give,  coupled  with  the  subse- 
qnent  retention  by  the  donee,  it  cannot  be 
serioaBly  contended  here  that,  if  the  neces- 
sary elements  of  fact  are  proved,  the  gift 
w  not  consummated. 

Thu,  a  valid  gift  of  a  negotiable  promis- 
foiy  note  may  be  made  without  indorse- 
ment or  other  writing  (Grover  v.  Grover,  24 
Pick.  261,  35  Am.  Dec.  310;  Borneman  v. 
Sidlinger,  15  Me.  429,  33  Am.  Dec.  626;. 
Wing  V.  Merchant,  57  Me.  383 ) ;  of  a  sav- 
ings bank  book  unaccompanied  by  an  assign- 
ment (Pierce  v«  Boston  Five  Cents  Sav. 
Bank,  129  Mass.  425,  37  Am.  Hep.  371; 
Hill  V.  Stevenson,  63  Me.  364,  18  Am.  Rep. 
231);  of  unindorsed  certificates  of  stock 
(Reed  v.  Oopeland,  50  Conn.  472,  47  Am. 
Rep.  663) ;  and  of  an  unassigned  life  in- 
surance policy  (Chapman  v.  Mcllwrath, 
77  Mo.  38,  46  Am.  Rep.  1 ;  Hani  v.  German- 
ia  L.  Ins.  Co.  197  Pa.  276,  80  Am.  St.  Rep. 
819,  47  Atl.  200;  Travelers'  Ins  Co.  v. 
Grant,  54  N.  J.  £q.  208,  33  Atl.  1060; 
Knowles  v.  Knowles,  205  Mass.  290,  91  N. 
E.  213;  Opitz  v.  Karel,  118  Wis.  527,  62 
L.RJL  982,  99  Am.  St.  Rep.  1004,  95  N.  W. 
94S;  Lord  v.  New  York  L.  Ins.  Co.  27  Tex. 
Civ.  App.  139,  65  S.  W.  699).  This  rule  of 
law  is  recognized  by  this  court  in  Brown 
▼.  Crafts,  98  Me.  40,  56  Atl.  213,  as  follows: 
•*The  delivery  of  this  property  was  not  in- 
eomplete  by  reason  of  lack  of  formal  in- 
dorsement or  assignment  of  the  certificates 
of  stock,  bonds,  or  notes.  The  gift  of  these 
choses  in  action  could  have  been  completely 
executed  b^  simple  delivery  with  the  intent 
At  once  to  pass  the  title."  Delivery  with 
intent  to  pass  the  title  irrevocably  is  suf- 
ficient. In  such  case,  of  course,  it  is  the 
equitable  or  beneficial  interest  that  passes, 
while  the  mere  naked  legal  title  remains  in 
the  donor. 

The  right  and  power  to  give  in  this  man- 
ner being  established,  the  next  question  is, 
Did  Edwin  Gledhill  in  fact  give  this  policy 
to  his  mother,  with  the  full  intent  of  trans- 
ferring all  rights  thereunder  to  her? 

The  measure  of  proof  in  this  class  of 
cases  should  be  ample.  It  should  be  full, 
clear,  and  convincing,  because  the  oppor- 
timitjr  for  fraud  is  so  great.  Oftentimes  the 
circttmstances  are  such  as  to  oblige  the 
(^urt  to  look  with  suspicion  upon  the  claim 
of  the  alleged  donee.  But  the  case  at  bar 
it  free  from  all  such  suspicion. 

The  uncontradicted  evidence  shows  that 
Edwin  Gledhill  was  the  prop  and  stay  of  his 
mother  after  his  father's  death.  She  was 
^^ft  practically  without  means,  and  he,  as 
the  (^dest  child,  largely  supported  her.  He 
piid  her  rent  and  gave  her  money  with 
which  to  run  her  house.  He  paid  all  the 
expenses  connected  with   a  serious  surgical 
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operation,  and  sent  her  twice  to  Europe. 
The  relations  between  mother  and  son  were 
so  close  and  tender  as  to  render  this  gift 
most  natural.  The  mother's  testimony,  al- 
ready quoted,  as  to  what  was  said  and  done 
when  Edwin  handed  her  the  policy  leaves 
nothing  wanting  to  make  it  a  completed 
gift.  From  that  time  he  never  exercised 
the  slightest  authority  or  claim  over  the 
policy,  but  it  remained  continuously  in  her 
exclusive  possession  until  after  his  death, 
a  fact  which  is  of  great  weight  when  we 
consider  that  he  had  taken  out  $27,000  in 
addition  to  the  policy  in  suit,  $10,000  of 
which  ran  to  his  wife  as  beneficiary,  and 
the  balance  ($17,000)  to  his  estate.  All 
these  policies  he  evidently  kept  himself; 
but  what  he  had  termed  his  mother's  pol- 
icy, she  kept;  and  it  was  in  her  possession 
when  he  died. 

The  learned  counsel  for  the  defendant  in- 
tex:poses  an  objection  to  the  admissibility 
of  the  plaintiff's  testimony,  on  the  ground 
that  "this  action  must  be  deemed  to  be 
against  the  defendant  in  her  capacity  as 
administratrix."  This  assumption  is  wrong. 
The  suit  is  against  the  defendant  individu- 
ally, and  therefore  the  provisions  of  Rev. 
Stat.  chap.  84,  §  112,  have  no  application. 
Wentworth  v.  Wentworth,  71  Me.  72; 
Goulding  v.  Horbury,  85  Me.  227,  35  Am. 
St.  Rep.  357,  27  Atl.  127 ;  Golder  v.  Golder, 
95  Me.  259,  49  Atl.  1060. 

Moreover,  the  plaintiff's  evidence  as  to 
the  perfected  gift  is  corroborated  by  that  of 
other  members  of  the  family,  and  especially 
by  the  son's  business  associates  and  closest 
personal  friends,  to  whom  he  had  stated  in 
varying  expressions,  and  often,  that  he  had 
provided  for  his  mother,  or  had  given  her  a 
$10,000  policy.  Only  a  day  or  two  before 
his  death  he  told  Mr.  Steward,  his  compan- 
ion on  the  ill-fated  journey  that  resulted  in 
his  accidental  drowning,  that  "he  had  a  cer- 
tain amount  of  insurance  that  ran  to  Alice; 
and  a  certain  amount  that  ran  to  his  moth- 
er, he  had  given  to  his  mother." 

The  evidence  of  these  eight  associates  and 
friends  comes  free  from  any  selfish  bias,  and 
is  absolutely  convincing. 

That  Edwin  Gledhill  intended  to  give,  did 
give,  and  subsequently  acknowledged  the 
gift  on  many  occasions,  is  proved  conclu- 
sively.   So  much  for  the  merits  of  the  case. 

The  defendant,  however,  interposes  the 
further  objection  that  this  action  should 
have  been  brought  against  the  defendant  as 
administratrix,  and  not  against  her  per- 
sonally. This  point,  if  sustained,  would 
work  a  substantial  defense,  because  the 
plaintiff  would  be  thereby  left  remediless, 
as  the  time  for  bringing  an  action  against 
the  estate  has  long  since  expired.  She 
rests  this  contention  upon  the  claim  that 
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the  policy,  in  terms,  was  payable  to  the 
estate;  that  it  could  have  been  collected 
only  by  the  administratrix;  that  it  was  so 
collected  in  fact  and  turned  into  the  estate, 
being  accounted  for  in  the  probate  court; 
citing  Lee  v.  Chase,  58  Me.  432,  and  Wood- 
ward V.  Perry,  85  Me.  440,  27  Atl.  345. 
These  cases,  however,  can  be  readily  dis- 
tinguished from  the  case  at  bar. 

Lee  v.  Chase,  supra,  holds  that  a  widow 
cannot  maintain  assumpsit  to  recover  the 
one  third  of  the  proceeds  of  a  life  insurance 
policy  to  which  she  would  be  entitled  by  de- 
scent, if  the  estate  were  the  beneficiary, 
against  a  person  to  whom  the  policy  had 
been  assigned  as  trustee  for  the  children, 
and  who  as  trustee  had  collected  it  and  was 
holding  it  in  trust.  Her  avenue  for  re- 
lief is  the  probate  court,  because  under  the 
statute,  if  the  policy  belonged  to  the  estate, 
its  proceeds  were  there  to  be  distributed, 
and,  to  quote  the  language  of  the  opinion: 
"The  policy  in  question  belonged  to  the  es- 
tate, or  it  did  not.  If  it  did  not  belong  to 
the  estate,  but  had  been  previously  as- 
signed in  good  faith,  then  neither  the  ad- 
ministrator nor  the  plaintiff  had  any  claim 
upon  the  money  collected  by  the  assignee." 

In  Woodward  v.  Perry,  supra,  the  con- 
troversy arose  over  war  premiums  recov- 
ered in  the  court  of  commissioners  of  Ala- 
bama claims  by  the  defendant,  as  adminis- 
trator of  the  estate  of  one  Given.  The 
funds  admittedly  belonged  to  the  estate, 
and  therefore  it  was  held  that  the  defend- 
ant was  liable  in  his  representative  capacity 
only. 

The  ,  distinction  between  these  cases  and 
that  at  bar  is  apparent.  In  the  case  at  bar, 
the  policy  did  not  belong  to  the  estate;  and 
the  defendant,  as  administratrix,  had  no 
rights  in  it.  It  is  true  that,  as  the  naked 
legal  title  remained  in  the  estate,  it  must  be 
collected  in  her  name.  But  she  was  simply 
the  agency  therefor,  the  conduit  through 
which  the  proceeds  were  to  pass  to  their 
true  owner.  Her  position  was  nominal 
merely.  The  plaintiff  could  doubtless  have 
maintained  an  action  against  the  insurance 
company,  if  necessary,  in  the  name  of  the 
equitable  assignee;  that  is,  in  the  name  of 
the  defendant  as  administratrix  (Borneraan 
V.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626), 
and  even  against  the  protest  of  such  ad- 
ministratrix (Bates  V.  Kempton,  7  Gray, 
382;  Pierce  v.  Boston  Five  Cents  Sav.  Bank, 
129  Mass.  425,  37  Am.  Rep.  371).  The  de- 
fendant's refusal  to  sue  or  to  have  her  name 
used  could  not  destroy  the  plaintiff's  rights 
under  the  policy.  The  proceeds,  when  col- 
lected, belonged  to  the  plaintiff,  and  not  to 
the  estate.  The  defendant  had  neither  the 
right  nor  the  power  to  treat  the  proceeds  as 
a  part  of  the  estate,  thus  rendering  the  last 
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three  years'  premiums  subject  to  the  claims 
of  the  creditors,  and  reducing  her  liability, 
under  the  statute  of  limitations,  from  a 
period  of  six  years  to  eighteen  months. 

Her  attempt  to  make  the  proceeds  a  part 
of  the  estate,  and  then  to  withdraw  them  as 
widow  under  a  claim  of  distribution,  "was 
futile,  and  tlie  plaintiff  was  not  bound 
tliereby.  The  plaintiff  was  not  a  creditor 
of  her  son  before,  nor  of  his  estate  after, 
his  decease.  It  is  not  a  case  where  new  as- 
sets have  come  into  the  estate,  as  in  Thur- 
ston v.  Lowder,  40  Me.  197,  and  Thurston 
V.  Doane,  47  Me.  79,  cited  by  the  defendant; 
but  these  funds  have  never  properly  come 
into  the  estate  al  all,  because  they  were  the 
property  of  the  plaintiff. 

The  same  point  was  raised  in  Gould ing  v. 
Horbury,  85  Me.  227,  35  Am.  St.  Rep.  357, 
27  Atl.  127,  where  the  administrator  of  a 
donor  wrongfully  converted  property  of  the 
donee  to  the  use  of  the  estate  of  the  donor, 
upon  the  belief  that  the  property  was  not 
legally  given  by  the  donor  to  the  donee,  and 
was  answered  by  Chief  Justice  Peters  in 
the  course  of  the  opinion  as  follows:  "An- 
other question  arose  at  the  trial;  the  de- 
fendant contending  that  the  action  should, 
even  if  the  gift  is  to  be  regarded  as  proved, 
be  brought  against  him  in  his  representative 
capacity  as  administrator  of  the  donor,  in- 
stead of  against  him  personally.  That  posi- 
tion cannot  be  safely  admitted.  The  con- 
sequences would  in  many  cases  be  very 
harsh  and  unjust  were  that  principle  to 
prevail.  The  defendant  must  administer 
upon  the  donor's  property,  and  not  upon  the 
donee's.  Your  executor  or  administrator  is 
entitled  to  the  possession  of  your,  and  not 
my,  property." 

Our  conclusion,  therefore,  is  that  this  pol- 
icy of  insurance  was  given  to  the  plaintiff; 
tliat  its  proceeds  are  wrongfully  withheld 
from  her  by  the  defendant;  and  this  action 
for  money  had  and  received  lies  to  recover 
it. 

Judgment  for  plaintiff  for  $9,907.40,  with 
interest  from  February  24,  1912,  the  date 
of  admitted  demand. 
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(214  Mass.  212,  101  N.  E.  76.) 

Innkeeper  —  liability  of  boarding-honse 
keeper  —  loss  of  valuables. 

The    delivery    by   a   guest   at    a   summer 
boarding  house,  who  is  paying  for  his  ac- 
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commodations  at  a  weekly  rate,  of  valuables 
ti)  the  landlord  for  safe-keeping,  does  not 
constitute  a  naked  deposit  without  reward, 
30  IS  to  render  the  landlord  liable  for  loss 
only  in  case  of  gross  negligence  on  his 
part. 

(March  8,  1913.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  recover  the  value  of  certain  jewelry 
placed  by  plaintiff  in  defendant's  custody, 
and  alleged  to  have  been  lost  by  his  negli- 
gence.   Overruled. 

Defendant's  seventeenth  request,  which 
the  court  refused  to  give,  because  immate- 
rial, was  as  follows :    "Gross  negligence  is  a 

.Vofe.— IHfty  and  liahiUty  of  boarding^ 
feotise  Iceeper  or  innkeeper  tvith  re' 
Xpert  to  property  of  boarder  as  dis- 
tinguished from  guest. 

'^An  innkeeper  may  and  commonly  does  en- 
tertain not  only  merely  transient  guests, 
nut  other  persons  who  stay  at  the  inn  for  a 
^?^8iderable  period,  making  in  fact  their  res- 
idence there;  such  persons  are  boarders,  not 
gu€sts."    22  Cyc.  1077. 

This  note,  as  indicated  in  its  title,  is  con- 
fined to  cases  in  which  the  question  is  dealt 
vith  upon  the  assumption  that  the  person 
whose  property  was  lost  or  damaged  was  a 
hoarder,  as  distinguished  from  a  guest;  and 
hence  that  the  defendant,  whether  in  general 
•m  innkeeper  or  the  keeper  of  a  boarding 
b<»use.  did  not  owe  him  the  duty  that  an  inn- 
keeper owes  to  a  guest. 

('Cnerally  as  to  the  responsibility  of  an 
innkeeper  as  bailee,  see  note  to  Glenn  v. 
Jaekfton,  12  LJR.A.  382;  and  upon  the  ques- 
tion of  the  liability  of  bailee  for  wrongful 
arpropriation  by  his  servant  of  thing  bailed, 
*^'  note  to  Taylor  v.  Downey,  29  L.R.A.  02. 

1  he  reader  is  referred  to  the  excerpts  from 
the  opinions  of  the  judges  in  the  English 
•-a&e,  infra,  in  which  there  is  a  comprehen- 
sive statement  of  the  difficulties  confronting 
the  courts  in  this  connection. 

In  CoE  V.  RiCKEB,  it  was  held  that  the 
k-arding-house  keeper  owed  reasonable  care 
tj  property  of  the  boarder,  when  the  prop- 
erty had  been  given  into  the  possession  of 
'^e  former  and  he  had  placed  it  in  his  safe. 
The  court  pointed  out  that  it  was  not  neces- 
^rr  to  define  the  degree  of  care  owed  to  the 
"tirder  where  the  property  was  under  the 
::»-neral  care  of  the  latter.  It  also  suggested 
tliat.  under  the  circumstances  of  the  case,  the 
price  of  board  might  be  regarded  as  consider- 
ation for  this  transaction,  and  that  the  rule 
aV>ve  noted  should  prevail  whether  or  not 
the  relation  of  the  landlord  to  the  property 
was  reducible  to  any  of  the  recognized  tech- 
nical forms  of  bailment.  And  it  was  men- 
tioned that  what  amounted  to  reasonable 
care  depended  upon  the  circumstances,  of 
which  one  was  the  degree  of  control  of  the 
property  had  bv  the  landlord, 
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materially  greater  degree  of  negligence  than 
the  mere  lack  of  ordinary  care." 

The  facts  are  stated  in  the  opinion. 

Mr.  Otto  C.  Scales,  for  defendant: 

There  being  no  obligation  on  the  part  of 
the  defendant  to  take  ca.re  of  the  plaintiff's 
jewelry,  the  defendant's  putting  it  in  his 
safe  for  safe-keeping  was  a  purely  gratui- 
tous accommodation  for  the  plaintiff's  sole 
benefit,  and  therefore  defendant  is  not  liable 
unless  guilty  of  gross  negligence. 

Foster  v.  Essex  Bank,  17  Mass.  479,  0  Am. 
Dec.  168,  1  Am.  Neg.  Cas.  502;  Smith  v. 
First  Nat.  Bank,  99  Mass.  605,  97  Am.  Dec. 
59,  1  Am.  Neg.  Cas.  523;  Johnson  v.  Rey- 
nolds, 3  Kan.  257 ;  Story,  Baihn.  §§  63,  64. 

The  defendant  having  undertaken,  volun- 
tarily and  without  reward,  to  put  plaintiff's 


In  many  cases  it  seems  that  the  courts 
have  adopted  one  or  the  other  of  two  rules 
on  this  question  (as  to  each  of  which  there 
may  be  slight  variations)  ;  the  one,  that  the 
landlord  owes  ordinary  care,  which  seems  to 
correspond  to  the  "reasonable  care,"  so 
termed,  in  Coe  v.  Eickeb,  and  the  other, 
that  the  landlord  is  responsible  only  for  a 
failure  to  exercise  slight  diligence,  thus  af- 
firming the  proposition  tnat  when  property 
is  brought  into  the  house  by  the  boarder 
there  is  a  mere  naked  depositum. 

Degree  of  care  required. 

Most  of  the  courts  hold  that  a  boarding- 
house  keeper  or  innkeeper  is  liable  to  a 
boarder  for  the  loss  of  his  property  only  in 
•case  of  failure  to  exercise  ordinary  care. 
Chamberlain  v.  Masterson,  26  Ala.  371; 
Haff  V.  Adams,  6  Ariz.  395,  59  Pac.  Ill,  7 
Am.  Neg.  Rep.  1;  Gray  v.  Drexel  Arms  Ho- 
tel, 146  111.  App.  604;  Taylor  v.  Downey, 
104  Mich.  632,  29  L.R.A.  92,  53  Am.  St.  Rep. 
472,  62  N.  W.  716;  Wickstrom  v.  Swanson, 
107  Minn.  482,  120  N.  W.  1090;  Barber  v. 
Harrison,  6  N.  Y.  Citv  Hall  Rec.  89 ;  Smith 
V.  Read,  6  Daly,  33,  52  How.  Pr.  14;  Sieg- 
man  v.  Keeler,  4  Misc.  528,  24  N.  Y.  Supp. 
821;  Herter  v.  Dwyer,  129  N.  Y.  Supp.  505; 
Mahr  v.  Vaughan,  151  App.  Div.  288,  136 
N.'Y.  Supp.  125;  Quigley  v.  Southwick,  76 
Misc.  539,  135  N.  Y.  Supp.  666;  Gilbert  v. 
Williams,  107  N.  Y.  Supp.  715;  George  v. 
Depierres,  17  Misc.  400,  39  N.  Y.  Supp.  1082; 
Holstein  v.  Phillips,  148  N.  C.  366,  14  L.R.A. 
(N.S.)  475,  59  S.  E.  1037,  14  Ann.  Cas.  323 
(dictum);  Lawrence  v.  Howard,  1  Utah, 
142   (dictum). 

In  Cooley  on  Torts,  p.  1345,  the  author 
says:  ''A  boarding-house  keeper  or  an  inn- 
keeper, as  to  those  who  merely  board  with 
him,  and  are  not  guests  in  the  proper  sense, 
has  no  such  lien.  On  the  other  hand,  his 
liability  to  his  boarders  for  such  of  their 
property  as  may  be  in  his  care  is  only  that 
of  any  other  bailee  in  a  bailment  for  mutual 
benefit." 

The  case  of  Greene  v.  Windsor  Hotel  Co. 

Rap.  Jud.  Quebec,  26  C.  S.  97,  2  Ann.  Cas. 

1 12,  represents  an  exceptionally  broad  deci- 
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jewelry  in  his  safe  ''and  care  for  it  for  her," 
was  not  bound  to  take  any  active  measures 
to  secure  it,  but  was  simply  bound  to  keep 
it  carefully  and  securely;  and  is  not  liable 
for  the  loss  thereof  without  proof  of  fraud 
or  gross  negligence. 

Whitney  v.  Lee,  8  Met.  91, 1  Am.  Neg.  Cas. 
782. 

The  defendant  having  taken  the  same  care 
of  plaintiff's  jewelry  that  he  did  of  his  own 
valuables,  since  he  is  not  of  a  profession  or 
employment  which  necessarily  im^plies  skill 
in  what  he  has  undertaken,  is  not  liable  for 
the  loss  occasioned  to  the  plaintiff  by  the 
theft  of  her  jewelry. 

Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168,  1  Am.  Neg.  Cas.  502;   Shiells  v. 


Blackburne,  1  H.  BU  158,  2  Revised  Rep. 
750. 

Messrs.     MacPherson    A    Mahar      for 

plaintiff. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  the  value  of 
certain  jewelry  which  had  been  placed  by 
the  plaintiff  in  the  custody  of  the  defendant, 
and  had  been  lost,  as  she  alleged,  by  the 
negligence  of  the  defendant. 

At  the  trial  it  appeared  that  the  defendant 
was  the  proprietor  of  a  summer  boarding 
house  called  the  "Silver  Beach  Hotel,''  situ- 
ated at  North  Falmouth  in  this  state,  and 
that,  in  accordance  with  a  contract  made 
several  days  before,  the  plaintiff,  on  August 


sion,  which  was  reached,  however,  by  con- 
struction of  certain  statutes,  it  being  held 
that  a  hotel  keeper  was  liable  for  failure  to 
exercise  the  same  degree  of  diligence  in  car- 
ing for  the  proper^  of  a  boarder  as  for 
that  of  a  guest. 

In  Kisten  v.  Hildebrand,  9  B.  Mon.  72,  48 
Am.  Dec.  416,  the  court  held  it  error  that 
the  instruction  of  the  court  required  a  ver- 
dict against  the  defendant  if  he  were  found 
to  be  an  innkeeper,  and  failed  to  permit  the 
question  to  go  to  the  jury  whether  the  com- 
plainant was  a  guest  or  a  mere  boarder. 

In  Clifford  v.  Stafford,  145  Bl.  App.  247, 
and  Baker  v.  Stafford,  145  111.  App.  263  (a 
companion  case),  the  court  says  that  a  lodg- 
ing-house keeper  is  under  no  duty  to  care  in 
any  way  for  the  safety  of  the  goods  and 
property  of  a  lodger,  apparently  making  a 
distinction  between  a  boarding-house  keeper 
and  a  lodging-house  keeper.  None  of  the 
cases  cited,  however,  support  such  a  distinc- 
tion except  Bailey  v.  People,  190  111.  34,  54 
L.R.A.  838,  83  Am.  St.  Rep.  116,  60  N.  E. 
98,  where  a  distinction  was  made  between 
innkeepers,  boarding-house  keepers,  and 
lodging-house  keepers  in  determining  wheth- 
er a  statute  applying  to  lodging-house  keep- 
ers was  discriminatory,  but  where  the  duty 
of  the  proprietors  of  such  places  toward  the 
property  of  patrons  was  not  involved. 

In  Herter  v.  Dwyer,  129  N.  Y.  Supp.  505, 
it  was  held  that  a  lodging-house  keeper 
could  limit  her  liability  by  a  certain  notice 
to  the  effect  that  she  would  not  be  responsi- 
ble for  anything  left  in  certain  closets,  but 
only  for  goods  left  in  the  office,  and  she  was 
exempted  from  liability  for  goods  stolen 
from  a  certain  locker;  the  court  said,  too: 
"If,  however,  it  might  be  said  that  the  de- 
fendant should  nevertheless  be  charged  with 
the  same  responsibility  for  these  clothes  as 
the  keeper  of  a  boarding  house,  namely,  to 
take  ordinary  care,  which. is  defined  as  the 
'average  common  prudence'  (Siegman  v. 
Keeler,  4  Misc.  529,  24  N.  Y.  Supp.  821),  or 
'due  and  reasonable  care,  such  care  as  a  pru- 
dent person  would  ordinarily  take  of  his 
own  property'  (Smith  v.  Read,  6  Daly,  37), 
the  record  may  fairly  be  said  to  disclose 
that  the  keeping  of  a  person,  one  by  day  and 
145  L.R.A.{N.S.) 


one  by  night,  in  general  charge  of  the  house, 
would,  under  all  the  circumstances  of  this 
case,  be  sufficient.  In  any  event,  I  do  not 
see  how  the  plaintiff  can  escape  the  charge 
of  contributory  negligence."  Seemingly, 
here,  too,  the  court  recognized  a  distinction 
between  a  boarding-house  keeper  and  a  lodg- 
ing-house keeper. 

Some  cases  seem  to  take  the  position  that 
a  boarding-house  or  innkeeper  owes  only  the 
duty  to  exercise  slight  care  as  to  a  boarder's 
property.  Johnson  v.  Reynolds,  3  Kan.  257 ; 
Wiser  v.  Chesley,  63  Mo.  647. 

This  in  effect  is  the  rule  adopted  in 
Meacham  v.  Galloway,  102  Tenn.  415,  46 
L.R.A.  319,  73  Am.  St.  Rep.  886,  52  S.  W. 
859,  and  Manning  v.  Wells,  9  Humph.  746, 
51  Am.  Dec.  688,  in  which  the  court  says  an 
innkeeper  is  not  liable  for  loss  of  a  boarder's 
property  in  the  absence  of  "culpable  negli- 
gence." 

And  in  Warner  ▼.  Cameron,  19  West.  L. 
Rep.  361  (Alberta),  the  court  apparently 
takes  the  view  that  a  hotel  keeper  is  liable 
for  the  loss  of  a  boarder's  property  only  in 
case  of  gross  negligence. 

The  first  two  cases  cited,  however,  in- 
volved the  loss  of  property  deposited  in  the 
proprietor's  safe,  and  are  discussed  more 
from  the  standpoint  of  the  liability  of  a 
mere  depositary  or  bailee,  without  reward, 
than  from  that  of  the  liability  of  an  inn- 
keeper for  property  of  a  boarder. 

Liability  for  loss  under  particular  circum- 
stances— in  general. 

In  George  v.  Depierres,  17  Misc.  400,  39 
N.  Y.  Supp.  1082,  it  was  held  that  a  hotel 
keeper  was  liable  for  the  loss  of  a  trunk, 
which  a  boarder  had  left  at  the  hotel  upon 
leaving  it  permanently,  by  defendant's  ser- 
vants delivering  it  to  an  unknown  person  un- 
authorized to  receive  it,  even  assuming  that 
the  contractual  relation  between  plaintifT 
and  defendant  had  ended,  in  which  case  de- 
fendant would  still  be  liable  as  ordinary 
bailee. 

But  in  Lawrence  v.  Howard,  1  Utah,  142, 
it  was  held  that  the  proprietor  of  a  hotel 
was  not  liable  where  a  boarder  was  turned 
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1,  1910,  went  with  her  two  children  to  the 
house  to  board  for  the  whole  month  at  the 
rate  of  $34  per  week. 

The  evidence  as  to  the  deposit  of  jewelry 
was  as  follows:  The  plaintiff  testified  that, 
after  she  had  been  at  the  house  about  a  week, 
"she  had  some  talk  with  the  defendant  about 
her  jewelry,  and  he  said  that  he  would  put 
it  in  his  safe  and  care  for  it  for  her.  .  .  . 
She  brought  the  jewelry  to  the  office,  and  the 
defendant's  wife  took  it  and  placed  it  iu  the 
defendant's  safe,  as  she  had  been  instructed 
to  do  by  the  defendant."  The  defendant  tes- 
tified thatj  between  two  and  three  weeks 
after  the  plaintiff  had  been  at  the  hotel,  she 
requested  him  "to  put  some  jewelry  in  his 
safe  for  safe-keeping,  and  he  did  so." 

The  evidence  as  to  the  defendant's  course 


of  business  in  receiving  for  safe-keeping  the 
property  of  his  guests  was  as  follows:  The 
plaintiff  testified  that  "on  at  least  two  occa- 
sions the  defendant  had  placed  checks  belong- 
ing to  her  in  his  safe ;  and  that  she  had  never 
seen  the  safe."  The  defendant  testified  that 
the  safe  was  small,  ''perhaps  2  feet  high, 
.  .  .  and  about  20  inches  high  inside. 
.  .  It  was  a  combination  safe.  He 
bought  .  .  .  [it]  for  his  own  use,  and 
never  thought  of  the  guests  when  he  bought 
it.  .  .  .  He  never  kept  anything  for 
guests,  except  two,  for  the  nine  years  he  has 
been  there,  and  .  .  .  was  never  request- 
ed to  put  valuables  in  the  safe  by  guests  ex- 
cept on  two  occasions,  and  ...  he  made 
jno  charge  for  putting  the  plaintiff's  jewelry 
in  the  safe.    .    .    .     [He]  used  the  safe  to 


from  the  hotel  because  of  failure  to  pay,  and 
left  his  baggage  in  the  hotel,  the  court  say- 
ing that  he  ceased  to  be  a  boarder,  and  the 
proprietor  became  a  mere  bailee  without  re- 
ward, and  liable  only  for  gross  negligence. 

In  Mahr  v.  Vaughan,  151  App.  Div.  288, 
136  N.  Y.  Supp.  125,  it  was  held  that  the 
proprietor  of  a  boarding  house  was  not  liable 
where '  the  property  stolen  was  kept  iu  a 
locker  or  storeroom,  unlocked,  when  there 
was  ample  room  for  it  in  the  boarder's 
room,  and  no  negligence  on  the  part  of  the 
boarding-house  'leeper  was  alleged  or  proved. 
And  the  court  held,  too,  that  there  was  no 
consideration  for  a  guaranty  as  to  the  safety 
of  property  of  boarder  ( if  made  at  all ) ,  en- 
tered into  after  the  contract  of  hiring  and 
payment  thereon. 

It  is  probable  that  the  case  of  Vance  v. 
Throckmorton,  5  Bush,  41,  96  Am.  Dec.  327, 
should  be  classed  with  those  cases  which  re- 
gard the  innkeeper  liable  for  a  lack  of  or- 
dinary care.  It  was  held  in  that  case  that 
the  innkeeper  was  not  liable  for  the  loss  by 
fire  of  a  boarder's  property,  a  part  of  which 
was  in  the  exclusive  charge  of  the  host. 
But  the  trend  of  the  opinion  seems  to  be  that 
as  there  was  no  showing  of  negligence,  and 
as  the  hotel  keeper  would  not  be  liable  to  a 
iruest,  a  fortiori  he  would  not  be  liable  to  a 
mere  boarder. 

— property  taken  from  room. 

In  the  following  cases  it  was  held  that  the 
proprietor  was  not  liable: 

— for  property  lost  or  stolen  from  a  sleep- 
ing room,  while  a  boarder  was  temporarily 
al»ent,  there  being  no  showing  of  negligence 
on  the  part  of  the  proprietor.  ELaff  v. 
Adams,  6  Ariz.  395,  59  Pac.  Ill; 

— ^where  articles  were  taken  from  plain- 
tiff's room  while  she  was  absent  for  three 
weeks,  leaving  the  door  locked  and  the  key 
with  defendant's  clerk,  no  evidence  being 
*ho^Tn  of  negligence  in  the  care  of  the  room 
or  property,  or  employment  of  servants. 
Orav  V.  Drexel   Arms  Hotel,  146  111.   App. 

— where  property  was  taken  from  the  room 
'if  a  hoarder,  failure  on  the  part  of  defend- 
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ant  to  use  ordinary  care  not  being  shown. 
Siegman  v.  Keeler,  4  Misc.  528,  24  N.  Y. 
Supp.  821; 

— where  property  was  stolen  from  the 
boarder's  room  and  no  negligence  appeared 
on  the  part  of  the  proprietor,  and  the  board- 
er was  guilty  of  contributory  negligence  in 
insisting  that  his  door  be  left  unlocked. 
Gilbert  v.  Williams,  107  N.  Y.  Supp.  716; 

— where  personal  effects  were  taken  from 
the  room  of  a  so-called  lodger  during  her 
absence,  there  being  no  allegation  or  proof 
of  negligence.  Quigley  v.  Southwick,  76 
Misc.  539,  136  N.  Y.  Supp.  565; 

— for  the  larceny  of  a  boarder's  property 
by  a  transient  guest  who  occupied  the  same 
room,  no  want  of  ordinary  care  being  shown. 
Barber  v.  Harrison,  6  N.  Y.  City  Hall  Rec. 
89. 

— for  property  taken  from  a  boarder's 
room,  in  the  absence  of  a  showing  of  negli- 
gence on  the  part  of  the  hotel  keeper.  Jef- 
fords V.  Crump,  12  Phila.  600. 

— where  property  was  taken  from  the 
room  of  a  boarder  at  a  hotel,  there  being  no 
proof  of  negligence  on  the  part  of  the  land- 
lord, or  that  the  property  was  taken  by  any 
employee.  Meacham  v.  Gallowav,  102  Tenn. 
415,  46  L.R.A.  319,  73  Am.  St.  Rep.  886,  52 
S.  W.  859; 

— where  the  boarder's  property  was  taken 
from  the  room  which  he  occupied  in  common 
with  several  other  lodgers,  in  preference  to 
a  room  by  himself,  which  could  have  been 
kept  locked.  Manning  v.  Wells,  9  Humph. 
746,  61  Am.  Dec.  688. 

— for  the  loss  from  his  room  of  the  prop- 
erty of  a  boarder  who  had  an  arrangement 
with  the  clerk  whereby  his  room  was  to  be 
occupied  by  guests  during  his  absence,  the 
court  holding  that,  in  not  removing  his 
goods  when  absent,  the  boarder  did  not  exer- 
cise the  ordinary  care  required  of  him;  and 
that  the  facts  proved  did  not  show  gross 
negligence  on  the  part  of  defendant.  \Var- 
ner  v.  Cameron,  19  West.  L.  Rep.  461  (Al- 
berta). 

And  in  Swann  v.  Smith,  14  Daly,  114,  3 
N".  Y.  S.  R.  588,  the  court  said  that,  con- 
ceding that  the  host  was  bound  to  take  the 
same  care  of  the  plaintiff's  property  that  a 
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keep  his  own  money  in  before  banking  it, 
which  he  did  once  a  week  on  going  to  Bos- 
ton." 

He  further  testified  that  he  was  the  pro- 
prietor of  an  "all  the  year  round  hotel"  situ- 
ated in  Somerville,  in  this  state;  that  a  man 
boarding  there  came  down  to  this  summer 
house  "perhaps  two  or  three  times  .  .  . 
over  Sunday;"  and  that  once  this  man 
placed  a  "roll  of  money"  in  the  defendant's 
hands  for  safe-keeping,  and  he  put  it  in  his 
safe. 

It  appeared  also  that  by  advertisements 
published  in  newspapers,  by  circulars  and  by 
headings  on  stationery  furnished  to  the 
guests,  the  defendant  called  the  house  the 
Silver  Beach  Hotel  and  described  himself  as 


proprietor.    But  he  had  no  innholder's    li- 
cense. 

At  the  close  of  the  evidence  the  defendant 
asked  the  chief  justice  to  rule  in  substance 
that  if  the  jury  should  find  that  the  plain- 
tiff was  not  the  guest  of  the  defendant  an  an 
innkeeper,  the  deposit  with  the  defendant 
was,  as  matter  of  law,  "a  naked  deposit 
without  reward,"  and  that  the  defendant 
would  be  answerable  only  for  gross  negli- 
gence. The  chief  justice  declined  so  to  rule, 
and  instructed  the  jury  that  the  plaintiff 
was  a  boarder  in  the  defendant's  house,  and 
that  the  defendant  was  bound  to  take  such 
care  of  the  goods  deposited  in  his  safe  as 
a  prudent  man  would  take  with  reference  to 
his  own  property.  No  exception  to  the 
charge     was     taken.    The     only     question. 


prudent  person  takes  of  his  own,  yet  there 
would  be  no  liability  where  the  complainant 
was  guilty  of  contributory  negligence  in 
leaving  the  door  to  his  room  unlock^,  know- 
ing that  the  outer  door  of  the  building  was 
generally  open. 

But  in  Chamberlain  v.  Masterson,  26  Ala. 
371,  it  was  held  that  the  landlord  was  liable 
where  property  was  taken  from  a  boarder's 
room,  which  was  cared  for  solely  by  de- 
fendant's servants,  one  of  whom  kept  a  key 
to  the  room,  it  not  appearing  that  the  board- 
er was  negligent.  The  judgment  was  re- 
versed, however,  for  error  in  other  respects 
in  instructing  the  jury. 

In  Smith  v.  Read,  6  Daly,  33,  62  How.  Pr. 
14,  an  innkeeper  was  held  liable  for  the  loss 
of  a  boarder's  property  which  was  stolen 
from  the  boarder's  room,  probably  through 
the  negligence  of  defendant's  housekeeper  in 
permitting  a  person  she  did  not  know  to  en- 
ter and  remain  in  the  room  alone  for  the 
purpose  of  doing  some  work. 

In  the  statement  of  facts  of  Buddenburg 
V.  Benner,  1  Hilt.  84,  the  complainant  was 
denominated  a  boarder,  but  in  the  opinion 
he  was  apparently  treated  as  a  guest,  and 
the  defendant  (styled  boarding-house  keeper 
in  statement  of  facts)  was  held  liable  for 
goods  taken  from  the  room,  in  the  absence 
of  a  showing  of  contributory  negligence. 

— ^PlMt^i^y  deposited  in  safe. 

In  Johnson  v.  Reynolds,  3  Kan.  267,  it  was 
held  that  an  innkeeper  was  not  liable  for  the 
theft  of  money  deposited  by  a  boarder  and 
kept  in  a  safe  where  the  proprietor  kept  his 
own  valuables,  the  court  saying  that  the 
hotel  keeper  was  a  bailee  without  reward, 
and  bound  to  slight  diligence  only,  the 
measure  being  that  degree  which  persons  of 
less  than  common  prudence  take  of  their  own 
property. 

And  in  Taylor  v.  Downey,  104  Mich.  532, 
29  L.R.A.  92,  63  Am.  St.  Rep.  472,  62  N.  W. 
716,  the  court  says  that  the  nature  of  the 
liability  is  not  changed  by  a  deposit  in  the 
safe,  though  the  degree  of  care  may  be  in- 
creased over  that  required  where  the  boarder 
retained  the  custody  of  the  valuables,  but 
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holds  that  a  boarding-house  keeper  was  not 
liable  for  the  larceny  by  a  clerk  of  mone^'  so 
deposited,  whether  he  be  considered  as  a 
mere  depository  or  a  bailee  for  mutual  bene- 
fit, inasmuch  as  no  want  of  ordinary  care 
was  shown  in  the  employment  of  the  clerk. 

But  in  Wiser  v.  Chesley,  63  Mo.  547, 
where  a  boarder  deposited  a  package  of 
money  in  the  safe  of  the  host  and  the  money 
was  lost,  the  court,  though  holding  that  the 
host  was  a  mere  bailee  without  reward,  and 
responsible  only  for  gross  negligence,  said 
that  the  depositor  makes  out  a  prima  facie 
case  by  showing  the  deposit,  and  a  demand 
and  refusal  of  the  thing  deposited. 

— ^property  left  for  storage. 

It  was  held  in  Vigeant  v.  Nelson,  140  111. 
App.  644,  that  an  innkeeper  was  not  an  in- 
surer of  the  effects  of  a  boarder,  and  that, 
in  the  absence  of  negligence  in  employing 
servants  or  in  caring  for  the  property,  no 
liability  existed  for  the  loss  by  theft  of  the 
contents  of  a  certain  trunk,  leift  for  storage, 
it  being  proper  to  presume  that  large  si^ns 
that  "baggage  or  wearing  apparel  left  for 
storage  will  receive  careful  attention  at 
ownePs  risk,"  entered  into  the  implied  con- 
tract. 

But  in  Willard  v.  Reinhardt,  2  E.  D. 
Smith,  149,  Judge  Woodruff,  in  assenting  to 
the  judgment  of  the  court  in  a  separate 
opinion,  said  that  even  if  defendant  were  a 
boarding-house  keeper,  as  alleged  by  the 
plaintiff,  instead  of  ain  innkeeper,  he  was 
liable  for  the  loss  of  property  stored  in  a 
separate  apartment  from  the  boarder,  al- 
though the  plaintiff  had  been  warned  that 
during  certain  hours  he  must  watch  his 
property,  which  he  neglected  to  do. 

English  courts. 

In  Scarborough  v.  Cosgrove,  74  L.  J.  K. 
B.  N.  S.  892,  in  an  opinion  by  Collins,  M.  IL, 
it  was  held  that  a  boarding-house  keeper  was 
bound  to  take  due  and  proper  care  of  a 
boarder's  property,  and  that  in  this  case  the 
evidence  raised  a  question  for  the  jury, 
whether  there  was  a  failure  of  reasonable 
care  on  the  part  of  the  defendant,  whose 
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th(*refore,  is  whether,  as  matter  of  law,  the 
depusit  was  *Srithout  reward;"  or,  in  other 
TordA,  what  is  technically  called  a  deposit 
turn. 

In  considering  this  question  it  is  to  be  not- 
ed that  at  the  time  the  deposit  was  made  the 
parties  were  not  strangers,  but  sustained,  to 
each  other  the  relation  of  boarder  and  board- 
isg-honae  keeper.  The  plaintiff  was  in  the 
defendant's  house,  and  she  had  with  her  cer- 
uin  property.  The  defendant  had  control  of 
t'lf  house.  There  has  been  some  discussion 
in  England  and  in  this  country  upon  the  de- 
^ee  of  care  for  which  a  boarding-house 
kt^per  is  answerable  with  reference  to  the 
^'kIs  of  a  boarder  or  lodger.  The  two 
rirly  leading  cases  in  England  are  Dansey 
V.  Richardson,  3  £1.  &  Bl.  143,  23  L.  J.  Q. 


B.  N.  S.  217,  2  C.  L.  R.  1442,  18  Jur.  721, 
in  which  it  seems  to  have  been  assumed  that 
the  landlord  was  answerable  for  some  ca!te, 
although  the  court  was  equally  divided  as 
to  the  degree,  and  Holder  v.  Soulby,  8  C. 
B.  N.  S.  264,  29  L.  J.  C.  P.  N.  S.  246,  8  Jur. 
N.  S.  1031,  2  L.  T.  N.  S.  219,  8  Week.  Rep. 
438,  in  which  it  was  adjudged  that  the  land- 
lord was  not  answerable  for  the  theft  by  a 
stranger  of  the  goods  of  the  lodger.  If  we 
were  left  to  these  two  cases  alone,  it  would 
be  difficult,  in  view  of  the  apparent  con- 
flict between  them,  and  of  the  divergent 
views  of  the  sitting  judges  in  each  case,  to 
say  what,  in  England,  is  the  duty  of  the 
boarding-house  keeper  as  to  the  goods  of  his 
boarder.  But  we  are  not  left  to  these  two 
cases  alone.       Whatever  doubts  may  have 


manager  had  failed  to  provide  a  key  for  a 
c'p^t  of  drawers  in  the  boarder's  room,  al- 
t'lough  requested  so  to  do,  as  well  as  to 
furnish  a  key  for  the  room,  and  had  ad- 
mitted a  boarder,  without  introduction,  who 
proved  to  be  a  police  character,  and  who  had 
stolen  the  goods. 

The  position  of  the  master  of  rolls,  as 
veil  aa  the  decisions  in  Dansey  v.  Richard- 
son. 23  L.  J.  Q.  B.  N.  S.  217,  2  El.  &  Bl.  144, 
2  e.  L.  R,  1442,  18  Jur.  721,  and  Holder  v. 
Soulbv,  29  L.  J.  C.  P.  N.  S.  246,  8  C.  B.  N. 
S.  254,  8  Jur.  N.  S.  1031,  2  L.  T.  N.  S.  219, 
8  Week.  Rep.  438,  may  be  set  out  very 
clearly  and  connectedly  by  the  Master's 
words:  "Dansey  v,  Ricnardson.  There  the 
action  was  brought  by  a  guest  at  a  board- 
ing house  for  the  loss  of  a  dressing  case 
stolen  while  the  plaintiff  was  a  guest.  There 
wag  evidence  that  the  theft  was  facilitated 
bj  the  defendant's  servant  having  left  the 
street  door  ajar.  Erie,  J.,  who  tried  the 
ca%.  in  substance  directed  that  a  boarding- 
house  keeper  was  bound  to  exercise  due  and 
rtiisonable  care  as  to  the  guest's  property  to 
V\f  same  extent  that  a  prudent  person  would 
take  of  her  own;  but  he  told  the  jury  that 
it  woald  not  be  enough  to  fix  the  defendant, 
if  they  thought  the  servant  was  negligent, 
unless  they  thought  the  defendant  was 
aware  of  anything  which  made  it  negligent 
in  her  to  keep  that  servant.  On  a  rule  to 
^t:ow  cause,  the  court  (Lord  Campbell,  Ch. 
J.,  and  Coleridge,  Wightman,  and  Erie,  JJ.) 
were,  according  to  the  headnote,  agreed  that 
a  boarding-house  keeper  'undertakes  by  im- 
plication of  law,  although  nothing  is  ex- 
pr^sed,  to  take  due  and  proper  care  of  a 
giK^st's  baggage;'  but  they  were  divided  on 
t  le  question  of  the  extent  of  the  liability  of 
t'><^  mistress  for  the  servant's  negligence, 
^^  i^'htman  and  Erie,  J  J.,  holding  that  she 
^^^  exempt  unless  proved  to  nave  been 
enilty  of  negligence  herself.  Lord  Campbell 
Ch.  J.,  and  Coleridge,  J.,  holding  that  there 
wa<)  no  distinction  between  the  negligence  of 
t^e  defendant  and  of  her  servant  in  the 
"^ursc  of  her  employment.  As  to  the  duty, 
'.*■•. -pfore,  there  is  the  authority  of  the  full 
omrt  that  the  boarding-house  keeper  is 
^•ind  bv  implication  of  law  to  take  ordi- 
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nary  care  of  her  guest's  baggage.  It  is  true 
that  in  the  subsequent  case  of  Holder  v. 
Soulby,  Erie,  Ch.  J.,  who  had  directed  the 
jury  as  above  stated,  said  that  he  'did  not 
intend  to  say  that  a  lodging-house  keeper 
was  bound  to  take  such  care  of  his  lodger's 
goods  as  a  prudent  owner  would  take  of  his 
own  property.'  But  even  with  this  qualifi- 
cation, the  first  proposition  affirmed  in  Dan- 
sey V.  Richardson  has  the  authority  of  three 
judges,  at  all  events.  Holder  v.  Soulby  was 
decided  on  demurrer,  and  related  to  a  lodg- 
ing house  only,  though  I  confess  this  does 
not  seem  to  me  to  make  any  difference  in 
principle.  Erie,  Ch.  J.,  begins  his  judgment 
with  these  words:  In  the  first  count  the 
plaintiff  claims  to  be  entitled  to  recover  on 
the  mere  relation  of  lodger  with  the  land- 
lord, and  assumes  that  the  law  creates  a 
duty  on  the  part  of  the  latter  to  take  due  and 
proper  care  of  his  lodger's  goods.  .  .  .  Now 
it  is  clear  that  no  case  or  treatise  or  judge 
has  ever  affirmed  that  proposition.'  This  is 
strange,  as  six  years  before  Lord  Campbell, 
Ch.  J.,  in  Dansey  v.  Richardson,  had  said: 
'I  think  that  the  application  for  a  nonsuit 
was  properly  refused  and  that  the  defendant 
was  not  entitled  to  a  verdict  on  the  fourth 
plea,  denying  that  the  plaintiff  was  received 
into  the  boarding  house  with  her  goods  on 
the  terms  mentioned  in  the  declaration,' — 
that  is,  to  take  due  and  reasonable  care  of  the 
plaintiff's  goods  whilst  they  were  in  the 
house  and  whilst  the  plaintiff' was  such  guest 
for  hire  and  reward  to  the  defendant.  'The 
defendant  did  receive  the  plaintiff  with  her 
goods  on  the  terms  ...  of  taking  due 
and  reasonable  care  of  her  goods  while  they 
were  in  the  said  house  and  plaintiff  re- 
mained such  ^est  therein.'  Coleridge,  J., 
says:  'Unless  it  can  be  established  that  the 
defendant  was  not  bound  to  take  any  care, 
it  must  be  admitted  she  was  bound  to  take 
due  and  reasonable  care.  It  seems  to  me 
perfectly  clear  she  was  bound  to  take  some 
care,  and  that  my  brother  Erie  was  quite 
right  in  refusing  to  nonsuit;'  and  again  'I 
agree  that  it'— that  is,  the  liability  of  an 
innkeeper — 'cannot  be  extended  in  all  re- 
spects to  the  boarding-house  keeper.  But 
the  liability  of  this  last  must  be  measured 
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been  created  by  them  are  removed  by  Scar- 
borough V.  Cosgrove  [1905]  2  K.  B.  805,  74 
L.  J.  K.  B.  N.  S.  892,  93  L.  T.  N.  S.  630,  64 
Week.  Rep.  100,  21  Times  L.  R.  754.  In  this 
last  case  these  two  earlier  cases  were 
thoroughly  considered,  and  it  was  declared 
that  it  is  the  duty  of  a  boarding-house  keep- 
er to  take  reasonable  care  for  the  safety  of 
property  brought  to  his  house  by  his  guest. 
And  such  undoubtedly  is  the  law  of  England 
today. 

In  this  country  there  is  apparently  a  con- 
flict among  the  decisions  on  the  matter 
(Johnson  v.  Reynolds,  3  Kan.  257;  Smith  ▼. 
Read,  6  Daly,  33),  but  the  general  weight 
of  authority  seems  to  be  in  favor  of  the 
proposition  that  the  landlord  of  a  boarding 
house  is  under  an  obligation  to  use  reason- 
able care  for  the  protection  of  the  goods  of 
his  boarders.  What  is  reasonable  care  is 
dependent  upon  the  circumstances,  one  of 
which  is  the  degree  of  control  which  the 
landlord  has.  The  general  nature  of  the 
care  incumbent  on  a  boarding-house  keeper 
is  well  stated  by  Coleridge,  J.,  in  Dansey  v. 
Richardson,  3  El.  &,  Bl.  143,  in  the  following 
language:  "My  being  received  in  the  house 
at  all  is  owing  to  a  purely  voluntary  con- 
tract of  which  the  reception  of  my  goods  is 
a  necessary  part  (for  it  would  be  simply  ab- 


surd to  suppose  my  lodging  in  a  house)  and 
not  bringing  with  me  my  clothes  and  arti- 
cles of  personal  use) ;  and  a  pecuniary  re- 
ward is  the  con8iderati<m.  The  liability  of 
[the  boarding-house  keeper]  .  .  .  must 
be  measured  by  what  is  reasonable;  he  re- 
ceives for  hire  and  reward  into  his  house 
a  guest  with  clothes  and  personal  chattels; 
he  finds  him  servants  to  attend  on  him,  or 
he  attends  on  him  himself;  he  supplies  him 
with  food  prepared  by  himself  or  his  ser- 
vants; and  he  reserves  to  himself  the  gen- 
eral control  of  the  house,  and  undertakes, 
in  a  general  way,  for  its  security  from  with- 
out. I  do  not  know  that,  in  measuring  the 
liability  resulting  from  these  circumstances, 
it  is  necessary  to  reduce  it  under  any  one 
of  the  five  heads  enumerated  by  Lord  Holt 
in  Coggs  V.  Bernard,  2  Ld.  Raym.  900,  1 
Smith,  Lead.  Cas.  96,  6  Eng.  Rul.  C(ia.  247, 
1  Am.  Neg.  Cas.  948.  There  may  be  no  ex- 
press or  independent  bailment  reducible  un- 
der any  one  of  them;  and  yet  there  may  be  a 
liability  where  they  sustain  damage  or  are 
lost  by  the  misconduct  or  negligence  of  the 
boarding-house  keeper." 

It  is  not  necessary  in  the  present  case  to 
define  the  degree  of  care  owed  by  the  land- 
lord to  a  boarder  where  the  property  is  un- 
der  the  general   care   of   the   boarder.      As 


by  what  is  reasonable.*  ...  To  my 
mind,  the  reasoning  of  Coleridge,  J.,  and 
Lord  Campbell,  Ch.  J.,  seems  conclusive  on 
the  whole  question,  both  as  to  the  existence 
of  the  duty  and  the  incidental  responsibility 
of  the  master  for  the  negligence  of  the  serv- 
ant delegated  by  the  master  for  the  per- 
formance of  some  part  of  that  duty. '  I 
think  there  is  a  fallacy  in  the  suggestion 
that,  because  a  boarding  or  lodging-house 
keeper  does  not  come  under  the  full  liability 
of  an  innkeeper,  he  is  exempt  from  all  obli- 
gation to  take  care.  The  instance  in  Calye's 
Case,  8  Coke,  32a,  of  a  man  'lodged  with  an- 
other (who  is  not  an  innholder)  upon  re- 
quest, if  he  be  robbed  in  his  house  by  the 
servants  of  him  who  lod^^cd  him  or  any 
other,  he  shall  not  answer  for  it,*  does  not 
establish  it,  and  is  not  inconsistent  with  a 
duty  to  take  ordinary  care.  The  object  of 
the  illustration  is  merely  to  show  that  a 
guest  lodging  with  another  is  not  entitled 
to  the  same  degree  of  protection  as  he  would 
be  entitled  to  in  an  inn.  But  the  instance 
confers  no  immunity  upon  lodging-house 
keepers  from  such  liability  as  would  other- 
wise arise  from  their  receiving  into  their 
charge  for  reward  a  guest  and  his  baggage. 
Nor  does  there  seem  any  reason  in  principle 
why  they  should  be  so  exempt.  The  general 
control  of  the  hotiRO  must  be  in  the  keeper. 
By  the  nature  of  the  arrangement  itself  the 
custody  of  the  lodger's  effects  must  be  in 
him  when  the  lodger  is  not  in  his  room,  and 
the  consideration  paid  ought,  as  a  matter 
of  business,  to  secure  some  protection  to  the 
45  L,H.A.(N.S.; 


lodger  where  the  ordinary  conditions  to 
which  he  is  expected  to  conform  put  it  out 
of  his  own  power  to  look  after  his  effects 
himself." 

And  Romer,  L.  J.,  said:  ''One  thing  is 
clear, — namely,  that  the  liability  of  the 
landlord  of  the  boarding  house  in  respect  of 
the  luggage  is  not  coextensive  with  the  lia- 
bility of  an  ordinary  innkeeper,  but  what  the 
extent  of  the  liability  is  remains  to  be  con- 
sidered. It  appears  to  me  that,  before  that 
can  be  ascertained,  it  is  necessary,  at  any 
rate,  to  a  certain  extent,  to  inquire  into  the 
particular  circumstances  of  each  case.  It 
may  be  that  some  of  the  luggage  has  been 
committed  temporarily,  or  during  the  stay 
of  the  lodger,  into  the  sole  custody  of  the 
landlord.  In  that  case,  clearly,  there  would 
be  a  duty  on  the  part  of  the  landlord  to  take 
reasonable  care  of  it.  On  the  other  hand, 
there  may  be  cases  where,  by  arrangement 
between  the  parties,  the  guest  has  taken  up- 
on himself,  solely,  the  care  of  his  luggage, 
and  in  those  cases,  whatever  may  be  the 
duties  of  the  landlord  towards  his  guest, 
they  could  not  be  treated  as  based  on  the 
footing  that  in  any  sense  he  had  the  custody 
or  partial  custody  of  the  luggage.  The  dif- 
ficulty as  to  the  law  arises  in  cases  like  the 
present,  which  are  intermediate  between  the 
two  I  have  just  mentioned,  and  where  the 
luggage  cannot  be  said  to  be  in  the  sole  cus- 
tody of  either  the  landlord  or  the  guest. 
In  the  present  case  the  luggage  was  placed 
in  a  room  which  was  appropriated  as  a  bed- 
room for  the  sole  use  of  the  guest,  but  the 
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frUt«d  by  Coleridge,  J.,  it  must  be  reason- 
able whether  or  not  the  relation  of  the  land- 
lord to  the  property  be  reducible  to  any  of 
the  veil-recognized  forms  of  bailment  tech- 
nically 80  called.  Whatever  it  be,  it  is  not 
without  consideration.  The  price  paid  for 
tb«  board  entitles  the  boarder  to  this  care. 

In  the  present  case  the  property  was  de- 
livered by  the  plaintiff  to  the  defendant  for 
safe-keeping  while  they  stood  in  this  re- 
lation to  each  other.  A  change  was  thereby 
made  in  the  actual  physical  situation.  Be- 
fore that  time  the  jewelry  had  been  in  the 
personal  possession  of  the  plaintiff  and  un- 
dt-r  her  immediate  care.  After  that  time  it 
was  in  the  personal  possession  of  the  de- 
iVndant  and  under  his  immediate  care.  From 
th**  very  nature  of  the  transaction  the  plain- 
tiff had  ceased  to  be  in  charge  of  it  and  the 
defendant  had  assumed  the  entire  charge. 
The  act  is  not  to  be  isolated  from  the  con- 
tractual relations  in  which  the  plaintiff  and 
defendant  as  boarder  and  landlord  stood  to 
each  other.  In  the  absence  of  anything  to 
the  contrary  it  is  to  be  presumed  that  the 
understanding  of  the  parties  was  that  this 
change  in  possession  was  requested  and 
granted  under  the  contract  existing  between 
them  as  boarder  and  landlord.    In  this  view 


of  the  transaction  the  consideration  for  it 
might  be  found  to  be  included  in  the  price 
of  board.  .  It  could  not,  therefore,  have  been 
ruled  as  matter  of  law  that  the  bailment  was 
a  "naked  deposit  without  reward,"  and  the 
chief  justice  rightly  refused  to  give  the  rul- 
ings requested  the  sixteenth  and  eighteenth 
because  erroneous  in  law,  and  the  seven- 
teenth because  immaterial.  This  case  is 
clearly  distinguishable  in  material  respects 
from  Davis  v.  Gay,  141  Mass.  531,  6  N.  E. 
549,  cited  by  the  defendant. 

For  cases,  in  addition  to  those  hereinbe- 
fore cited,  bearing  upon  the  general  question, ' 
see  Newhall  v.  Paige,  10  Gray,  366;  Hall  v. 
Pike,  100  Mass.  495;  Calye's  Case,  8  Coke, 
32a,  1  Smith,  Lead.  Cas.  11th  ed.  119;  Wi- 
ser v.  Chesley,  53  Mo.  547;  Taylor  v.  Dow- 
ney, 104  Mich.  532,  29  L.R.A.  92,  53  Am. 
St.  Rep.  472,  62  N.  W.  716;  Lusk  v.  Belotc, 
22  Minn.  468;  Ultzen  v.  Nicols  [1894]  1  Q. 
B.  92,  63  L,  J.  Q.  B.  N.  S.  289,  10  Reports, 
13,  70  L.  T.  N.  S.  140,  42  Week.  Rep.  58, 
58  J.  P.  103 ;  and  cases  cited  in  the  notes  22 
Cyc.  1085,  1086.  See  also  Beale,  Innkeepers 
&  Hotels,  §§  291  et  seq.,  and  27  Am.  Dig. 
Century  ed.  2418. 

Exceptions  overruled. 


^ests  had  not  the  sole  control  of  the  room. 
The  servants  of  the  landlord  had  the  duty 
and  right  of  coming  to   the  room   for   all 
neoessarj  or  proper  purposes  of  cleaning  and 
M  forth.     The  key  of  the  room  was  com- 
mitted to  the  care  of  the  guests  during  the 
night,  or  during  their  visits  to  the  room  in 
tlm  daytime,  but  at  other  times  the  key  had 
to  be  in  the  custody  of  the  landlord's  ser- 
vants.   The  question  then  arises  as  to  what, 
if  any,  is  the  duty  of  a  landlord  in  such  a 
rase  towards  his  guest  in  respect  of  the  care 
•if  the   luggage  left   in   the  room.    Now   I 
think  that  it  cannot  be  said  that  the  land- 
lord is  tmder  an  absolute  duty  to  take  rea- 
S'^nable  care  of  the  luggage  if  by  the  word 
'care*  it  is  implied  that  the  landlord  is  in  the 
same  position  as  if  the  care  and  custody  of 
the  laggage  had  been  committed  solely   to 
him.  «  .  .  On  the  other  hand,  it  appears  to 
me  not  correct  to  say  that  in  such  a  case 
there  is  not  some  duty  by  the  landlord  to  his 
iniest  which  may  affect  the  question  as  to  li- 
ability for  loss  of  the  lugeage.     Seeing  that 
the  landlord    carries   on  his  business   of  a 
boarding-house  keeper   for  reward,  I  think 
he  is  bound  to  carry  on  that  business  with 
reasonable  care,  having  regard  to  the  nature 
and   normal    conduct    of    the    business    as 
known  to  the  guest,  or  as  represented  to  the 
gupst  by  him;  and  if  by  reason  of  a  broach 
of  that  duty  on  his  part  the  luggage  is  lost, 
I  fan  see  no  reason  why  he  should  not  be 
held  ^*'>ble  for  the  loss  to  the  guest."     And 
the  Lord  Justice  held  that  the  boarders  had 
roade  a  case  for  the  jury. 
45  L.R.A.(NA) 


In  Holder  v.  Soulby,  8  C.  B.  N.  8.  254 
(mentioned  in  Scarborough  v.  Cosgrove,  74 
L.  J.  K.  B.  N.  S.  892,  93  L.  T.  N.  S.  530,  54 
Week.  Rep.  100,  21  Times  L.  R.  754  [1905] 
2  K.  B.  805),  a  boarding-house  keeper  was 
held  not  liable  for  property  of  a  boarder 
who  was  about  to  quit,  taken  from  his  room 
by  a  prospective  boarder,  to  whom  the  quar- 
ters were  shown  by  the  host,  and  Erie,  J., 
said:  "I  do  not  think  this  judgment  at  all 
interferes  with  the  liability  of  the  lodging- 
house  keeper  where  the  loss  of  his  lodger's 
goods  has  resulted  from  gross  negligence  on 
the  part  of  the  former;  but  where  a  lodging- 
house  keeper  has  done  nothing  which 
amounts  to  misfeasance,  I  know  of  no  au- 
thority or  principle  upon  which  he  can  be 
held    responsible   for    the   mere   absence   of    • 
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care. 

In  Calye*s  Case,  8  Coke,  32a,  the  court 
recognized  that  the  innkeeper  is  liable  for 
the  property  of  a  guest,  and  said:  ''If  a 
neighbor  who  is  no  traveler,  as  a  friend,  at 
the  request  of  the  innholder,  lodges  there, 
and  his  goods  be  stolen,  etc.,  he  shall  not 
have  an  action ;  for  the  writ  is,  ad  hoapitan- 
dos  homines^  etc.,  transeuntes  in  eiadem 
hospitantesy  etc.*'  It  was  also  said:  "For 
if  a  man  be  lodged  with  another  (who  is  not 
an  innholder)  upon  request,  if  he  be  robbed 
in  his  house  by  the  servants  of  him  who 
lodged  him,  or  any  other,  he  shall  not  answer 
for  it;  for  the  words  are  hospitares  qui 
com*  hospitia  ien^nt^  etc."  See  opinion  of 
Collins,  M.  R.,  in  Scarborough  v.  Cosgrove, 


supra. 
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LATROBE-CONNELLSVILLE  COAL  & 
COKE  COMPANY,  Appt. 

(239  Pa.  233,  86  AtL  784.) 

Officer  *  sheriff  *  contract  to  furnish 
fiTuards  —  proYlsion  for  profits  *  ef- 
fect. 

The  attempt  by  a  sheriff  to  contract  for 
a  profit  to  himself  when  undertaking  to 
supply  deputies  to  guard  and  protect  prop- 
erty and  employees  of  the  other  contract- 
ing party  during  a  strike,  at  a  certain  sum 
per  day  for  each  man  furnished,  renders 
the  contract  void. 

(January  13,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  West- 
moreland County  in  plaintiff's  favor  in  an 
action  brought  to  recover  a  balance  alleged 
to  be  due  under  a  contract  to  furnish  depu- 
ties to  guard  defendant's  property.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Robert  W.  Smith  and  James 
8.  Mo<^head  for  appellant. 

Messrs.  Charles  C.  Crowell,  E.  £. 
Robbins,  and  A.  M.  Wyant  for  appellee. 

Moschxisker,  J.,  delivered  'the  opinion 
of  the  court: 

The  plaintiff  sued  in  assumpsit  to  recover 
a  balance  alleged  to  be  due  by  the  defendant 
company  under  and  by  virtue  of  the  terms 
of  an  oral  contract.  It  appears  from  the 
evidence  that  in  June,  1910,  the  plaintiff, 
who  was  the  sheriff  of  Westmoreland 
county,  was  requested  by  the  general  man- 
ager of  the  defendant  coal  com  j:  any  to 
furnish  deputies  to  guard  its  mines  and 
to  protect  its  employees  during  a  strike 
which  was  then  in  progress.  It  was  agreed 
that  the  plaintiff  was  to  receive  $4  per  day 
for  each  deputy  on  duty,  and  was  to  supply, 
deputize,  arm,  equip,  oversee,  and  pay  the 
men,  and  the  defendant  was  to  bear  the  ex- 
pense of  their  transportation  and  mainte- 
nance. The  parties  worked  together  under 
this  contract  for  several  months,  and  be- 
tween June  and  December,  1910,  the  defend- 
ant paid  the  plaintiff  $5,673.16.    A  balance 


Note. -^  Validity  of  contract  hy  public 
officer  to  furnish  police  protection. 

This  note  is  not  intended  to  deal  with 
the  general  subject  of  rewards.  As  to  right 
of  public  officer  to  claim  reward  for  arrest, 
see  notes  to  Somerset  Bank  v.  Edmund,  11 
L.R.A.(N.S.)  1170;  Burkee  v.  Matson,  34 
L.R.A.(N.S.)  924;  and  Mason  v.  Manning, 
43  L.R.A.(N.S.)   131. 

The  question  as  to  the  validity  of  a  con- 
tract by  a  public  officer  to  furnish  police 
protection  may  arise  in  connection  with  at 
least  three  main  classes  of  contracts;  viz, 
(1)  contracts  for  protection  which  officer 
is  legally  bound  to  furnish;  (2)  contracts 
for  protection  which  officer  may  lawfully 
furnish,  but  is  not  legally  bound  to;  and 
(3)  contracts  for  protection  which,  for 
some  reason,  officer  may  not  lawfully  fur- 
nish. But  few  reported  cases  have  been 
found  considering  the  question  at  all  and 
none  as  to  classes  1  and  3.  However,  the 
answer  in  neither  of  these  cases  would 
seem  difficult  to  find;  for  contracts  of  the 
first  class  might,  without  doubt,  be  suc- 
cessfully attacked  on  the  grounds  of  public 
policy  and  want  of  consideration,  while 
those  of  the  third  class  are  clearly  con- 
trary to  law. 

It  is  with  the  second  class  of  contracts 
above  mentioned  that  the  cases  considered 
directly  in  point  in  this  note  deal.  And  the 
distinction  sought  to  be  made  in  Shields 
V.  Latbobe-Conneixsviixe  Coal  &  Coke 
Co.  between  contracts  for  and  contracts  not 
for  some  special  benefit,  advantage,  or  profit 
to  the  ofiicer  entering  into  the  same,  would 
seem  upon  principle  to  be  sound,  so  that 
if  the  contract  provides  for  a  profit  for  the 
officer,  it  is  void  on  the  grounds  of  public 
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policy  (Ibid.),  while  if  the  contract  is 
merely  for  the  per  diem  wages  and  cost  of 
subsistence  of  special  deputies  selected  by 
the  officer,  without  authority  of  the  salary 
board,  at  the  instance  and  request  of  the 
defendant,  for  their  special  benefit,  it  is 
valid  and  the  officer  is  entitled  to  recover 
thereon. 

McCandless  v.  Allegheny  Bessemer  Steel 
Co.  152  Pa.  139,  25  AtL  679,  and  Clark  v. 
Cook,  197  Pa.  643,  47  Atl.  851,  affirming 
14  Pa.  Super.  Ct.  309,  both  of  which  are 
cited  in  the  Latbobe  Case. 

The  following  cases,  for  reasons  of  anal- 
ogy, are  included: 

A  contract  with  a  public  officer,  by  the 
bondsmen  of  a  runaway  prisoner  for  the 
recapture  of  their  principal,  would  seem  to 
be  valid.     Deuhart  v.   Schwend,   13   N.    Y. 

5.  R.  712. 

But,  in  Day  v.  Townsend,  70  Iowa,  538, 
30  N.  W.  753,  which  seems  to  be  a  poorly 
considered  case,  the  validity  of  such  a  con- 
tract with  a  deputy  sheriff,  who,  unneces- 
sarily armed  with  a  requisition  from  the 
governor  of  his  state,  secured  the  prisoner 
in  another  state,  was  denied  under  a  stat- 
ute fixing  the  pay  of  a  public  officer  ap- 
pointed by  the  governor  to  demand  of  the 
executive  of  another  state  the  surrender  of 
a  fugitive  from  justice. 

And  a  contract  whereby  a  sheriff  is  to 
receive  compensation  from  private  parties 
for  services  rendered  in  the  apprehension  of 
a  felon  in  his  own  county  is  against  public 
policy.  Foley  v.  Piatt,  106  Mich.  635,  63 
N.  W.  620. 

As  to  the  validity  of  contract  for  de- 
tection of  crime,  see  note  to  Manufacturers' 

6,  M.  Inspection  Bureau  v.  Everwear  Ho- 
siery Co.  42  L.R.A.(N.S.)  847.      W.  W.  A. 
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of  $4^82.81  was  claimed  in  the  original 
sutement,  but  this  was  afterwards  reduced 
to  $2,360.76  by  the  allowance  of  $382,  and 
the  ptjment  of  $1,440.05,  which  the  defend- 
ant in  its  affidavit  of  defense  had  acknowl- 
edged to  be  due.  At  the  trial,  although  the 
defendant  admitted  liability  to  the  extent 
of  the  money  actually  expended  by  the  plain- 
tiff, it  contended  that  the  above  $1,440.05, 
together  with  payments  theretofore  made, 
liquidated  this  in  full,  and  that  the  bal- 
ance of  $2,360.76,  claimed  by  the  plaintiff, 
represented  illegal  personal  profits  under 
the  contract,  of  which  the  law  would  not 
piTTnit  a  recovery.  The  trial  judge  held 
that  the  plaintiff  was  entitled  to  the  $4  a 
day  for  each  man,  as  stipulated  in  the  con- 
tract, and  instructed  a  verdict  for  the  full 
amount  of  $2,360.76 ;  the  jury  found  accord- 
^?b'»  judgment  was  entered,  and  the  de- 
fendant has  appealed. 

The  appellant's  position  is  that,  since  the 
contract  sued  upon  contemplated  compensa- 
tion to  the  plaintiff  for  his  individual  serv- 
ices, or  a  profit  over  and  above  his  actual 
expenditures  in  and  about  procuring  the 
men  deputized  by  him,  it  is  void  as  against 
public  policy,  and  cannot  be  enforced;  to 
which  the  appellee  replies  that  the  law  of 
Pennsylvania  permits  such  a  contract,  and 
cites  McCandless  v.  Allegheny  Bessemer 
Steel  Ca  152  Pa.  139,  25  Atl.  570,  and  Clark 
▼.  Cook,  197  Pa.  643,  47  Atl.  851,  affirming 
14  Pa.  Super.  Ct.  309.  These  authorities 
may  appear  to  support  the  appellee,  yet 
when  examined  it  is  clear  that  none  of 
them  rules  that  one  occupying  the  place  of  a 
high  sheriff  is  permitted  to  make  a  contract 
of  this  kind  for  his  personal  financial  gain. 
In  McCandless  v.  Allegheny  Bessemer  Steel 
Co.  we  allowed  a  recovery  for  moneys  ex- 
pended in  the  employment  and  subsistence 
of  deputies  employed  by  a  sheriff  to  guard 
property  during  a  strike,  saying  (at  page 
149  of  152  Pa.) :  "The  means  resorted  to 
bj  the  sheriff  in  this  case,  so  far  as  the 
employment,  payment,  and  subsistence  of 
the  special  deputies  are  concerned,  .  .  . 
while  .  .  .  not  .  .  .  required  to  be 
used  by  him  in  the  proper  discharge  of  his 
oflScial  duties,  .  .  .  were  not  unlawful, 
and  he  had  a  right  to  avail  himself  of 
them  on  terms  which  did  not  involve  any- 
thing in  the  shape  of  compensation  for  his 
own  services."  No  individual  compensation 
or  profit  was  contemplated  in  any  of  the 
cs^es  cited  by  the  appellee,  but  in  the  case 
at  btr  the  sheriff  plainly  and  unequivocally 
stated  that  in  the  price  of  $4  a  day  per  dep- 
uty there  was  a  profit  for  himself,  that  when 
the  contract  was  made  he  expected  to  make 
tome  money  out  of  it,  and  if  there  had  not 
been  a  profit  in  it  he  would  never  have  put 
a  man  on;  and  herein  lies  the  vice  of  his 
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position.  ''Anything  that  tends  clearly  to 
injure  .  .  .  the  public  morals,  the  pub- 
lic confidence  in  the  purity  of  the  adminis- 
tration of  the  law,  or  to  undermine  that 
sense  of  security  for  individual  rights, 
whether  of  personal  liberty  or  of  private 
property,  which  any  citizen  ought  to  feel,  is 
against  public  policy."  Goodyear  v.  Brown, 
155  Pa.  514,  518,  20  L.R.A.  838,  35  Am.  St. 
Rep.  903,  26  Atl.  665,  666.  Wbile  the  law 
of  this  state  undoubtedly  permits  one  in  the 
position  of  a  sheriff  to  get  back  moneys  ex- 
pended by  him  under  a  contract  for  the  em- 
ployment of  special  deputies  to  protect  pri- 
vate property  in  times  of  disturbance  or 
threatened  disturbance,  we  are  firmly  of 
opinion  that  it  would  be  against  public  pol- 
icy to  permit  a  recovery  on  a  contract  of 
this  character  avowedly  made  for  the  pur- 
pose of  individual  benefit  and  monetary 
profit  to  a  man  occupying  the  important 
place  of  first  peace  officer  of  a  county,  and 
we  have  at  no  time  ruled  to  the  contrary. 

In  reaching  the  conclusion  just  stated  we 
have  not  lost  sight  of  the  theory  upon  whicli 
a  recovery  was  allowed  in  the  cases  depend- 
ed upon  by  the  plaintiff,  «.  e.,  the  recognition 
of  a  distinction  between  undertakings  strict- 
ly of  an  official  character  and  those  which 
may  be  considered  as  outside  the  duties  of 
an  office;  but  it  must  always  be  kept  in 
mind  that  the  good  of  the  public  ofttimes 
requires  a  man  who  accepts  high  official  po- 
sition to  surrender  certain  personal  rig^its. 
For  instance,  even  though  not  expressly  for- 
bidden by  statute,  it  would  be  against  pub- 
lic policy  for  a  judge  to  practise  in  his  own 
court,  or  a  district  attorney  or  an  assistant 
district  attorney  to  accept  retainers  against 
the  commonwealth.  As  stated  by  Mr.  Jus- 
tice Williams  in  Goodyear  v.  Brown,  supra 
(at  page  518  of  165  Pa.) :  "It  does  not 
follow  that  everything  may  be  done  by  a 
public  officer  that  is  not  forbidden  in  ad- 
vance by  some  act  of  assembly.  Remedies 
are  provided  for  evils  when  they  are  dis- 
covered, and  rules  of  law  are  applied 
when  a  necessity  arises  for  their  applica- 
tion." The  general  principles  of  the  com- 
mon law  put  the  taint  of  illegality  upon 
dealings  of  one  holding  high  official  position 
which  expose  him  to  undue  personal  temp- 
tation. Goodyear  v.  Brown,  155  Pa.  522. 
If  individual  gain  or  profit  were  permitted 
as  the  moving  cause  to  an  undertaking 
of  the  character  of  the  contract  in  this 
case,  it  can  readily  be  seen  that  a  pub- 
lic official  with  discretionary  power  might 
withhold  the  exercise  of  that  power  until 
the  profit  reached  a  desired  figure,  or  might 
refuse  to  act  altogether  where  there  was  no 
profit  promised.  Public  policy  not  only  for- 
bids that  a  person  occupying  an  office  of 
the  nature  of  sheriff,  with  its  manifold  pow- 
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ers  for  protection  or  oppression,  shall  be 
subject  to  this  temptation,  but  declares  con- 
tracts for  his  individual  profit  such  as  the 
one  here  sued  upon  malum  in  8e,  and  the 
law  will  in  no  manner  lend  itself  to  aid  a 
recovery  thereon. 

Had  the  evidence  left  it  in  doubt  whether 
or  not  a  profit  to  the  plaintiff  was  the  mov- 
ing cause  to  the  contract,  that  issue  would 
have  had  to  be  submitted  to  the  jury,  with 
instructions  that-  even  should  they  find  the 
stipulated  price  to  be  more  than  the  plain- 
tiff had  actually  paid  and  expended  in  car- 
rying out  the  contract,  if  the  figure  was  fixed 
with  the  honest  belief  that  it  would  cost 
that  much  to  furnish  the  deputies,  a  verdict 
should  be  rendered  for  a  sum  sufficient  to 
make  the  plaintiff  whole;  on  the  other 
hand,  should  they  find  that  the  agreement 
had  been  made  with  the  idea  of  individual 
gain  and  that  the  intent  to  derive  a  profit 
had  been  the  moving  cause  to  the  undertak- 
ing, then  the  whole  contract  would  be  void 
as  against  public  policy,  and  there  could  be 
no  recovery  thereon.  But  since  the  plain- 
tiff expressly  admitted  that  the  contract  was 
entered  into  with  the  idea  of  a  profit  to  him- 
self, and  that  he  would  not,  in  this  or  in 
any  other  case,  undertake  to  furnish  special 
deputies  unless  there  was  "something  it  it 
for  him,"  there  was  nothing  to  submit  to 
the  jury;  and  binding  instructions  should 
have  been  given  for  the  defendant. 

The  assignments  of  error  are  sustained, 
the 'judgment  for  the  plaintiff  is  reversed, 
and  judgment  is  here  entered  for  the  de- 
fendant. 
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WHIDBEY    ISLAND    SAND    &    GRAVEL 
COMPANY  et  al.,  AppU. 

(—  Wash.  — ,  131  Pac.  1156.) 

Replevin   —    alternative     Judgment   — 
right  to  reject  deteriorated  property. 

1.  A  plaintiff  in  replevin  in  whose  favor 
a    judgment    for    the    return    of    property 


which  was  retained  by  defendant  under  a 
redelivery  bond,  or  for  its  value,  has  been 
entered  in  compliance  with  the  statute, 
may  refuse  to  accept  the  property  if  it  has 
materially  deteriorated  in  value'  since  the 
bond  was  given,  and  recover  on  the  bond 
the  full  value  of  the  property  as  fixed  in 
accordance  with  the  requirements  of  the 
statute  in  the  replevin  suit. 

Pleading  —  departure  —  replevin  — 
failure  to  return  —  depreciation  of 
property. 

2.  No  departure  occurs  in  a  suit  on  a 
replevin  bond,  which  sets  up  failure  to  re- 
turn the  property  as  required  by  the  judg- 
ment in  the  complaint,  by  alleging  in  the 
reply  insufficiency  of  a  tender  because  of 
the  depreciated  condition  of  the  property. 

(May  6,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Whatcom 
County  in  plaintiff's  favor  in  an  action  on 
a  replevin  bond.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Craven  &  Greene,  for  appel- 
lants: 

If  a  reply  is  not  consistent  with  a  com- 
plaint, and  if  the  opening  statement  of 
counsel  varies  from  both  complaint  and  re- 
ply, being  directly  opposed  to  the  complaint, 
there  is  a  variance.  A  plaintiff  cannot  en- 
large his  claim  in  his  reply,  and  may  not 
make  an  entirely  new  cause  of  action  in  his 
reply. 

Distler  v.  Dabney,  3  Wash.  200,  14  L.R.A. 
609,  28  Pac.  337;  Bell  v.  Waudby,  4  Wash. 
743,  31  Pac.  18;  Clark  v.  Sherman,  5  Wash. 
G81,  32  Pac.  771;  Osten  v.  Winehill,  10  Wash. 
333,  38  Pac.  1123;  Stamaty  v.  Pappadamit- 
riu,  61  Wash.  221,  98  Pac.  613;  Spokane 
Grain  Co.  v.  Great  Northern  Exp.  Co.  55 
Wash.  545,  104  Pac.  794. 

There  is  nothing  in  the  record  that  would 
justify  the  conclusion  that  the  property  had 
depreciated  1  per  cent  or  5  per  cent.  Facts 
could  have  easily  been  secured.  In  the  ab- 
sence of  facts,  a  jury  should  not  be  permitted 
to  spociilate. 

Hansen  v.  Seattle  Lumber  Co.  31  Wash. 
004,  72  Pac.  457 ;  Armstrong  v.  Cosmopolis, 
32  Wash.  110,  72  Pac.  1038;  Stratton  v.  C. 
n.  Nichols  Lumber  Co.  39  Wash.  323,  109 
Am.  St.  Rep.  881,  81  Pac.  831 ;  Reidhead  v. 
Skagit  County,  33  Wash.  174,  73  Pac.  1118; 


Note, -^ Replevin:  right  to  reject  proji- 
erty  because  of  depreciation^  under 
alternative  judgment  for  return  of 
property  or  for  its  value. 

As  to  the  duty  to  preserve  and  return 
property  seized  under  a  writ  of  replevin, 
generally,  see  note  to  Three  States  Lumber 
Co.  V.   Blanks,  69  L.R.A.  283. 

As  to  the  effect  of  the  destruction  of 
propertv  after  final  judgment  and  before 
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delivery,  under  an  alternative  judgment  in 
replevin,  see  Ewald  v.  Boyd,  24  L.R.A. 
(X.S.)  739,  and  note  thereto. 

As  to   the  elements  of  damages   recover- 
able in  an  action  on  a  replevin  bond,   see 
note   to   Lake   v.   Hargis,    30   L.R.A.(N.S.) 
367. 

While  there  are  cases  holding  that,  under 
the  facts  and  circumstances  involved  there- 
in, a  party  in  replevin  in  whose  favor  an 
alternative  judgment  has  been  rendered  for 
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Sorenson  ▼.  Menasha  Paper  &  Pulp  Co.  56 
Wij,  338,  14  N.  W.  446;  Musbach  v.  Wis- 
f-nsin  Chair  Co.  108  Wia.  67,  84  N.  W.  36. 

There  was  no  breach  of  the  bond. 

Leeper,  G.  &  Co.  ▼.  First  Nat.  Bank,  26 
Okla.  707,  29  L.ILA.(N.S.)  747,  110  Pac. 
655,  Ann.  Caa.  1912B,  302;  Franks  v.  Mat- 
%-m,  211  111.  338,  71  N.  E.  1011;  Reavis  v. 
HiTser,  11  Neb.  479,  9  N.  W.  643;  Ervin  ▼. 
Montgomery,  84  Neb.  107,  120  N.  W.  903; 
Yclton  T.  Slinkard,  85  Ind.  190;  Lewis  v. 
MeN'arv,  38  Or.  116,  62  Pac.  897;  Larabee 
T.  Cooic,  8  Kan.  App.  776,  61  Pac.  815; 
MitcheU  T.  Merrill,  2  Blackf.  87,  18  Am.  Dec. 
12S;  Allen  ▼.  Fox,  61  N.  Y.  662,  10  Am.  Rep. 
641. 

Messrs.  Hn^hes,  McMlcken,  Dovell, 
&  Ramsey  and  Otto  B.  Riipp,  for  re- 
spondent: 

The  Terdict  of  the  jury  was  justified  by 
the  eridence. 

Missouri  P.  R.  Co.  v.  Hall,  14  C.  C.  A. 
153,  32  U.  8.  App.  60,  66  Fed.  868;  Sexton 
T.  Lamb,  27  Kan.  426;  Woods  v.  Gaar,  S.  & 
Co.  99  Mich.  301,  58  N.  W.  307;  Paden  v. 
Goldbaum,  —  Cal.  — ,  37  Pac.  759. 


The  instruction  of  the  trial  court  was  cor- 
rect. 

Wells,  Replevin,  §  422;  24  Am.  &  Eng. 
Enc.  Law,  2d  ed.  536;  Cobbey,  Replevin,  § 
1182;  Gibbs  v.  Battlett,  2  Watts  &  S.  29; 
Eickhoflf  v.  Eikenbary,  52  Neb.  332,  72  N. 
W.  308;  Reavis  v.  Horner,  11  Neb.  479,  9 
N.  W.  643;  Jones  v.  Messenger,  40  Colo.  37, 
90  Pac.  64;  Fair  v.  Citizens'  State  Bank,  69 
Kan.  353,  105  Am.  St.  Rep.  168,  76  Pac.  847, 
2  Ann.  Cas.  960;  Hazlett  v.  Witherspoon, 
—  Miss.  — ,  25  So.  150;  Stevens  v,  Tuite, 
104  Mass.  328. 

The  reply  did  not  set  up  a  new  cause  of 
action,  and  if  it  did  not,  there  was  no  de- 
parture. 

Erickson  v.  F.  McLellan  &  Co.  46  Wash. 
661,  91  Pac.  249;  Ankeny  v.  Clark,  148  U. 
S.  345,  37  L.  ed.  475,  13  Sup.  Ct.  Rep.  617, 
a£Srming  1  Wash.  549,  20  Pac.  583 ;  Johnson 
V.  Fehsefeldt,  113  Minn.  118,  129  N.  W. 
146;  Hunter  Mill.  Co.  v.  Allen,  74  Kan.  679, 
8  L.R.A.(N.S.)  291,  88  Pac.  252;  Adams  v. 
Colorado  &  S.  R.  Co.  49  Colo.  475,  36  LJl.A. 
(N.S.)  412,  113  Pac.  1010;  Heskett  v.  Bor- 
der Queen  Mill  &  Elevator  Co.  81  Kan.  356, 


A  return  of  the  property,  which  has  been  in 
the  hands  of  the  other  party  under  a  bond 
pending  the  action,  or  for  its  value,  may 
reject  the  property  because  of  depreciation 
«^ile  thus  in  the  other  party's  hands  under 
the  bond, — ^yet  Haixidie  Machinebt  Co. 
V.  Whidbet  Island  Sand  &  Gravel  Co. 
s-<>ms  to  be  the  only  case  holding  that  the 
successful  party  may  thus  reject  the  prop- 
erty when  tendered  promptly  in  satisfac- 
tion of  the  alternative  judgment,  unless  the 
dt'prrciation  therein  is  so  great  as  to  ren- 
i^r  the  property  practically  worthless;  and 
t)>4>  better  rule  seems  to  be  that,  where  the 
unsuccessful  party,  who  has  had  possession 
'  f  the  property  pending  the  action,  tenders 
it  promptly  to  the  successful  party,  under 
tnp  judgment,  in  such  condition  that  it  has 
a  substantial  value  for  the  uses  or  pur- 
poses for  which  it  was  originally  intended, 
the  sQccessful  party  should  be  required 
to  accept  it  and  resort  to  the  bond  given 
bv  the  other  party,  for  the  damages  sus- 
tained by  reason  of  the  depreciation  in  the 
property  while  held  under  the  bond  pend- 
ing the  action. 

Thus,  in  Wallace  v.  Cox,  —  Neb.  — ,  — 
L.R.A.(N.S.)  — ,  142  N.  W.  891,  reversing 
on  rehearing  92  Neb.  354,  —  L.R.A.(N.S.) 
— .  138  N.  W.  578,  it  was  held,  apparently 
in  direct  conflict  with  Hallidie  Machineby 
Co.  V.  Whidbet  Island  Sand  &  Gravel  Co., 
and  upon  the  better  reasoning,  that  a  de- 
fendant in  replevin  in  whose  favor  an 
alternative  judgment  has  been  rendered  for 
a  return  of  the  property,  or  for  its  value 
in  a  sum  fixed  tnereby,  is  not  justified  in 
refusing  to  accept  the  property  when  re- 
turned in  due  time  pursuant  to  the  judg- 
rot-nt,  merely  because  it  has  been  damaged 
'•r  ha^  deteriorated  in  value  while  unlaw- 
■  ■'Ht  detained. — the  injury  to,  or  deprecia- 

->  L.R.A.(Xi5.) 


tion  in  the  value  of,  the  property,  being  pro- 
tected by  the  replevin  bond. 

It  will  thus  be  seen  that  the  express 
holding  in  this  case  on  the  rehearing  over- 
throws the  "reasoning  of  the  learned  jus- 
tice'' in  the  original  opinion,  quoted  and 
relied  on  in  Hallidie  Machineby  Co.  v. 
Whidbet  Island  Sand  &  Gbavel  Co.  as 
"a  convincing  argument  in  support  of"  the 
holding  therein,  and  renders  Wallace  v. 
Cox  no  longer  an  authority  tending  in  any 
way  to  support  the  principal  case. 

And  in  the  former  opinion  in  92  Neb. 
354,  —  L.R.A.(N.S.)  — ,  138  N.  W.  578, 
it  seems,  also,  to  have  been  recognized  that, 
if  a  plaintiff  in  replevin  against  whom  an 
alternative  judgment  has  been  rendered  for 
a  return  of  the  property,  or  for  its  value, 
tenders  a  return  promptly  after  judgment, 
the  defendant  might  be  bound  to  accept  it, 
even  if  the  property  has  depreciated  in 
value,  and  resort  to  his  action  on  the  bond 
for  the  deficiency,  although  it  was  held 
that  in  this  case  the  tender  was  not  in  fact 
made  within  a  reasonable  time;  that  a  de- 
fendant in  replevin  in  whose  favor  a  judg- 
ment has  been  rendered  for  a  return  of  the 
property,  or  in  lieu  of  such  return  for  the 
value  thereof,  which  is  determined  by  the 
judgment,  may  refuse  to  accept  the  prop- 
erty, if  the  plaintiff  fails  to  return  it  with- 
in a  reasonable  time  after  judgment,  and  if, 
when  tendered,  it  is  not  in  substantially 
an  unimpaired  condition;  and  that  he  may 
then  recover  on  the  replevin  bond  for  the 
value  of  the  property  when  taken  under 
the  writ,  as  fixed  by  the  judgment,  with 
legal  interest  thereon  from  the  date  of  the 
wrongful  taking  by  the  plaintiff. 

In  Allen  v.  Fox,  51  N.  Y.  662,  10  Am. 
Rep.  641,  an  action  of  replevin  under  the 
New  York  Code,  in  which  the  only  question 
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106  Pac.  432;  J.  F.  White  Co.  v.  Carroll, 
146  N.  C.  230,  69  S.  E.  678;  Dudley  v.  Du- 
val, 20  Wash.  628,  70  Pac.  68 ;  Childs  Lum- 
ber &  Mfg.  Co.  y.  Page,  28  Wash.  128,  68 
Pac.  373;  McC«rkle  v.  Mallory,  80  Wash. 
632,  71  Pac.  186. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Hallidie  Machinery  Com- 
pany, seeks  recovery  from  the  defend- 
ants, Whidbey  Island  Sand  &  Gravel  Com- 
pany, as  principal,  and  United  States  Fi- 
delity &  Guaranty  Company,  as  surety, 
upon  a  redelivery  bond  executed  by  them  in 
an  action  prosecuted  by  the  machinery  com- 
pany against  the  sand  and  gravel  company, 
under  the  claim  and  delivery  statutes.  The 
plaintiff  rests  its  right  to  recover  upon  the 
alleged  failure  of  the  sand  and  gravel  com- 
pany to  return  the  property  to  the  plaintiff 
in  compliance  with  the  conditions  of  the 
redelivery  bond  and  the  judgment  rendered 
in  that  action  in  its  favor.  A  trial  before 
the  court  and  a  jury  resulted  in  a  judg- 
ment and  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $2,296.30  damages,  from 
which  the  defendants  have  appealed. 

Prior  to  February  19,  1909,  respondent 
commenced  an  action  in  the  superior  court 
for  Whatcom  county  agaifist  appellant  sand 
and  gravel  company  to  recover  possession  of 


certain  machinery,  and  caused  the  seizure 
thereof  by  the  sheriff  upon  the  execution  of 
the  usual  bond  and  affidavit  required  by  the 
claim  and  delivery  statute  (Rem.  &  BaJ. 
Code,  §§  708  &  709).  On  that  day  appellant 
sand  and  gravel  company,  as  principal,  and 
the  guaranty  company,  as  surety,  executed 
in  that  action  the  redelivery  bond  here  sued 
upon,  conditioned  as  required  by  Rem.  &.  Bal. 
Code,  §  711,  and  thereby  secured  the  return 
of  the  property  to  appellant  sand  and  gravel 
company.  That  action  proceeded  to  trial  be- 
fore the  court  without  a  jury,  resulting  in 
judgment  in  usual  form  in  the  alternative  in 
favor  of  the  respondent,  awarding  to  it  the 
property,  and,  if  delivery  thereof  could  not 
be  had,  that  respondent  recover  of  appellant 
sand  and  gravel  company  the  value  of  the 
property,  which  was  determined  and  fixed  by 
the  court  in  that  judgment.  Upon  appeal 
from  that  judgment,  it  was  affirmed  by  this 
court;  our  decision  being  reported  in  62 
Wash.  604,  114  Pac  467,  where  a  more  de- 
tailed history  of  the  case  may  be  found.  On 
June  7,  1911,  which  was  very  soon  after  the 
filing  of  the  remittitur  from  our  decision  in 
the  superior  court,  appellant  tendered  to  re- 
spondent the  machinery,  claiming  such  ten- 
der to  be  in  compliance  with  the  redelivery 
bond  executed  by  it  in  the  claim  and  de- 
livery action.  Respondent  refused  to  accept 
that  tender,  and  seeks  to  justify  its  refusal 


was  as  to  the  proper  measure  of  damages 
for  the  detention  of«the  property,  the  court 
said:  "In  the  action  of  replevin  the  plain- 
tiff seeks  to  recover  the  property,  and  is  in 
all  stages  of  the  case  to  final  judgment  in 
pursuit  of  that,  and  not  its  value.  And 
during  the  whole  time  the  defendant  may 
have  the  possession  and  the  use  (if  it  can 
be  used)  of  his  property.  At  the  terminal 
tion  of  the  suit  it  is  not  optional  with  him 
to  take  the  property  or  its  value.  If  the 
defendant  has  the  property,  and  will  permit 
him  to  take  it,  he  is  obliged  to  take  it. 
.  .  .  In  the  action  of  replevin,  under 
the  Code,  the  jury  are  required  to  assess 
the  value  of  the  property  and  damages  for 
its  detention.  The  value  here  intended  is 
the  value  at  the  time  of  the  trial.  In  case 
the  prevailing  party  can  obtain  a  delivery 
of  the  property,  he  must  take  it  as  it  then 
is;  if  he  cannot  obtain  such  delivery,  then 
the  value  is  intended  as  a  substitute  and 
precise  equivalent  of  the  property.  The 
damages  for  detention  are  the  same,  wheth- 
er the  party  recover  the  property  or  its 
value.  Now,  suppose  the  property  has  been 
badly  depreciated  intermediate  the  wrong- 
ful taking  and  the  trial,  still  the  prevail- 
ing party  is  obliged  to  take  it  if  he  can 
obtain  it,  and  he  is  indemnified  for  the  de- 
preciation by  the  damages  assessed  to  him." 
And  in  Pabst  Brewing  Co.  v.  Rapid  Safe- 
ty Filter  Co.  56  Misc.  445,  107  N.  Y.  Supp. 
163,  affirming  54  Misc.  305,  105  N.  Y.  Supp. 
962,  which  was  a  motion  to  compel  the 
46  L.R.A.(N.S.) 


execution  of  a  satisfaction  piece  of  an  alter- 
native judgment  in  replevin,  after  a  tender 
of  the  property  and  payment  of  the  costs, 
it  was  held,  citing  Allen  v.  Fox,  supra,  that, 
under  the  New  York  Code,  a  party  in  re- 
plevin in  whose  favor  an  alternative  judg- 
ment has  been  rendered  for  the  return  of 
the  property,  or  for  its  value,  is  obliged  to 
take  the  property  as  it  is,  if  a  delivery 
thereof  is  obtainable,  and  he  should  be  com- 
pensated for  any  depreciation  while  it  is 
m  the  other  party's  possession,  down  to 
the  time  of  the  trial,  by  the  judgment  for 
damages  in  the  replevin  action, — the  dam- 
ages for  detention  recoverable  therein  in- 
cluding loss  arising  from  depreciation  in 
value  during  the  period  of  detention.  The 
court  below  said:  "If  the  defendant  had 
shown  on  the  trial  what  it  claims  to  have 
been  the  condition  and  value  of  the  chattel 
without  the  missing  parts,  he  would  have 
been  entitled  to  a  judgment  for  a  return 
of  the  machine  in  its  then  condition,  the 
damages  sustained  by  reason  of  its  depre- 
ciation, loss  of  usable  value,  and  which, 
taken  together,  would  have  made  it  whole; 
and  in  default  it  would  then  have  been  en- 
titled to  the  money  damage  and  the  value 
of  the  machine  at  the  time  of  the  trial." 
And  it  is  also  said,  oJ)it€rj  that  if  any  in- 
jury is  done  to  the  property  by  the  unsuc- 
cessful party  after  the  testimony  as  to  its 
value  at  the  trial,  a  right  of  action  inures 
to  the  successful  party  therefor. 
Where,  however,  an  alternative  judgment 
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Qpon  the  ground  that  the  machinery  was  at 
the  time  of  the  tender  not  in  substantially 
th«  same  condidtion  in  which  it  was  when 
I'tjelivered  to  the  appellant  sand  and  gravel 
company  under  the  redelivery  bond,  but  was 
at  the  time  of  the  tender  in  a  greatly  depre- 
ciated condition,  and  practically  worthless, 
by  roson  of  its  use  by  appellant  sand  and 
fTtTcl  company  and  its  exposure  to  the  ele- 
mnitfl  during  the  period  from  its  redelivery 
to  appellant  sand  and  gravel  company,  on 
February  11,  1909,  until  its  tender  to  re- 
spondent, on  June  7, 1911.  On  July  12,  1911, 
this  action  was  commenced  against  appel- 
lants upon  the  redelivery  bond,  seeking  re- 
eovery  of  damages  measured  by  the  value  of 
the  property  as  fixed  by  the  court  in  the 
jii<l?ment  in  the  claim  and  delivery  action. 
It  is  contended  by  counsel  for  appellants 
that  the  evidence  introduced  was  not  suffi- 
cient to  warrant  the  jury  in^  concluding,  as  it 
manifestly  did,  that  the  machinery  was  not 
in  Bubstantially  as  good  condition  at  the 
time  of  the  toider  as  when  it  was  reclaimed 
by  appellant  sand  and  gravel  company  un- 
>WT  the  redelivery  bond.  We  think  it  suffi- 
cient to  say,  in  answer  to  this  contention, 
that  we  find  ample  evidence,  if  believed  by 
the  jury,  to  warrant  them  in  concluding 
that  the  machinery  was  in  fact  very  much 
depreciated  in  value,  and  not  nearly  in 
Bach  good  condition  as  it  was  when  appel- 


lant sand  and  gravel  company  reclaimed  it 
under  the  redelivery  bond.  There  was  a  pe- 
riod of  some  twenty-seven  months  elapsed 
from  the  date  of  reclaiming  the  property 
under  the  redelivery  bond  until  return  there- 
of was  offered  to  be  made,  during  which  pe- 
riod the  machinery  was  used  to  a  large  ex- 
tent by  appellant  sand  and  gravel  company 
in  its  plant,  and  during  which  period  it  was 
also  to  a  considerable  extent  exposed  to  the 
elements,  causing  depreciation  by  rust  and 
the  usual  results  of  sucn  exposure.  There 
was  also  competent  testimony  tending  to 
show  that  portions  of  the  machinery  were 
very  much  worn,  and  that  all  of  it  was  in 
some  degree  worn.  We  conclude  that  we 
cannot  disturb  the  judgment  because  of 
want  of  evidence  to  support  the  jury's  con- 
clusion upon  this  question. 

Counsel  for  appellants  contend  that  re- 
spondent was  bound  to  accept  return  of  the 
property  when  tendered,  even  though  it  may 
not  have  been  in  substantially  as  good  condi- 
tion as  when  it  was  reclaimed  by  appellant 
sand  and  gravel  company  under  the  redeliv- 
ery bond,  and  that  respondent's  only  remedy 
was  an  action  for  damages  measured  by  the 
difference,  if  any,  between  the  value  of  the 
property  when  reclaimed  by  appellant  sand 
and  gravel  company  and  when  tendered  to 
respondent.       The  trial  court  gave  to  the 


has  been  entered  for  the  plaintiff  in  re- 
plevin, for  the  return  of  the  property,  which 
has  been  retained  by  defendant  under  a 
forthcoming  bond,  or  for  its  value  as  as- 
certained by  the  verdict,  the  sureties  on 
such  bond  are  not  discharged  by  a  tender 
of  the  property  in  a  greatly  damaged  and 
almost  worthless  condition,  but  the  plain- 
tiff may  refuse  to  accept  it,  and  is  then  en- 
titled to  judgment  on  the  bond  for  the  value 
of  the  property  when  bonded,  as  fixed  in 
the  judgment.  Hazlett  v.  Witherspoon,  — 
Mi?8.  — ,  25  So.  150. 

So,  in  Gibbs  v.  Bartlett,  2  Watts  &  S. 
29.  an  action  upon  a  replevin  bond  alleged 
to  have  been  breached  by  a  failure  of  the 
r**plevin  plaintiffs  to  prosecute  the  suit 
with  effect,  and  a  failure  to  return  the  prop- 
^'rty  after  the  determination  of  the  suit 
a^rainst  them,  although  there  seems  to  have 
been  no  question  as  to  the  condition  of  the 
property,  or  as  to  any  tender  or  rejection 
thereof  on  any  ground,  the  court,  in  the 
course  of  its  opinion,  said:  "It  would  be 
anything  but  an  act  of  justice  to  permit 
ft  per»)n  who  has  wrongfully  deprived  an- 
other of  his  goods,  and  retained  them  in 
Ms  possession  until  they  were  nearly  de- 
Hroyed  by  time  and  use,  afterwards,  when 
judgment  was  rendered  against  him  for  his 
Tonirful  act,  to  save  a  forfeiture  of  the 
t-ond  by  an  offer  to  return  the  article  in  its 
depreciated  condition." 

And  in  Mounts  v.  Murphy,  126  Ky.  803, 


104  S.  W.  978,  an  action  on  a  replevin  bond 
for  damages,  including,  as  one  item,  the 
difference  between  the  value  of  the  property 
when  taken  and  the  value  when  returned 
under  an  alternative  order  of  restitution 
in  the  replevin  action,  the  court,  holding 
that  such  damages  might  be  recovered  in 
an  action  like  this,  and  were  not  required 
by  the  Oode  to  be  fixed  in  the  judgment 
in  the  replevin  action,  said:  "It  is  true 
that  appellee  might  have  elected  to  refuse 
the  cattle  on  account  of  their  condition, 
and  collected  their  value  as .  fixed  in  the 
judgment;  but  he  was  not  bound  to  do  so." 
Where  a  judgment  in  replevin  provides 
for  a  return  of  the  property  to  the  defend- 
ants, "or,  if  the  same  cannot  be  delivered 
to  the  defendants  in  as  good  condition  as 
the  same  was  at  the  time  of  the  taking 
thereof,  that  the  defendants  recover  of  the 
plaintiff  the  sum  of  $600,"  tlie  value  of  the 
property  at  the  time  of  taking,  etc., — if  the 
property  is  not  in  as  good  condition  when 
tendered  to  the  defendants  as  when  taken 
from  them,  the  tender,  of  course,  is  not 
sufficient  under  the  terms  of  the  judgment, 
and  the  defendants  may  reject  the  property 
because  of  the  depreciation  in  it,  and  en- 
force the  alternative  judgment  for  the  value 
thereof  at  the  time  when  it  was  wrongfully 
taken  from  them.  Nichols  k  S.  Co.  v.  Paul- 
son, 10  N.  D.  440,  87  N.  W.  977. 

A.  0.  W. 
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jury,  among  other  instructions,  the  follow- 
ing: 

*'If  you  find  from  the  evidence  that  the 
property  when  tendered  by  the  defendant 
Whidbey  Island  Sand  &  Gravel  Company, 
on  or  about  June  6,  1011,  was  substantially 
in  the  same  condition  that  it  was  when  pos- 
session of  the  same  passed  to  the  defendant 
Whidbey  Island  Sand  &  Gravel  Company,  on 
or  about  February  19,  1909,  under  and  by 
virtue  of  the  redelivery  bond  mentioned, 
then  it  became  the  legal  duty  of  the  plaintiff 
to  accept  the  property,  and  in  such  case  you 
should  find  for  the  defendant." 

"If  you  find  from  the  evidence,  by  a  fair 
preponderance  thereof,  that  the  property 
when  so  tendered  was  so  worn  from  use  and 
the  operation  of  the  same  by  the  defendant 
after  the  execution  of  the  redelivery  bond, 
and  was  damaged  after  that  time  by  the  ac- 
tion of  the  rains,  winds,  and  salt  water,  or 
in  either  of  these  ways,  so  that  the  same  was 
not  in  substantially  the  same  condition  it 
was  when  received  by  the  defendant  Whid- 
bey Island  Sand  &  Gravel  Company  under 
the  bond,  then  and  in  such  case  you  are  in- 
structed that  the  plaintiff  was  under  no 
legal  obligation  to  receive  the  property,  and 
in  such  case  you  should  find  for  the  plain- 
tiff." 

These  instructions  were  in  accordance  with 
the  theory  upon  which  counsel  for  respond- 
ent rested  its  right  to  refuse  the  tender  of 
the  property,  and  recover  the  full  value 
thereof  as  determined  by  the  judgment  in 
the  claim  and  delivery  case.  The  giving  of 
these  instructions  and  other  rulings  of  the 
trial  court  in  keeping  therewith  are  the 
principal  claimed  errors  relied  upon  by  coun- 
sel for  appellants  for  reversal.  The  obliga- 
tion resting  upon  the  party  holding  the 
property,  after  giving  a  bond  for  its  deliv- 
ery to  the  other  party,  is  stated  in  Shinn  on 
Replevin,  §  679,  as  follows:  "The  plain- 
tiff in  replevin  against  whom  a  judgment 
for  a  return  has  been  entered  is  bound  to 
restore  the  goods  to  the  defendant  in  the 
like  good  order  and  condition  as  when  taken. 
The  mere  restoration  of  the  goods  in  a  dam- 
aged condition  will  not  be  in  compliance 
with  the  conditions  of  his  bond.  This  may 
be  required  by  express  terms  of  the  stat- 
ute, but,  if  the  statute  does  not  expressly 
require  it,  it  does  so  by  implication.  After 
a  judgment  for  a  return  has  been  entered 
against  the  plaintiff,  he  can  only  satisfy 
it  by  a  return  of  the  identical  property 
which  was  taken  from  the  defendant  under 
the  writ.  The  defendant  is  not  bound  to  ac- 
cept any  other."  Fair  v.  Citizens'  State 
Bank,  69  Kan.  353,  105  Am.  St.  Rep.  168, 
76  Pac.  847,  2  Ann.  Cas.  960;  Capital  Lum- 
bering Co.  V.  Learned,  36  Or.  644,  78  Am. 
St.  Rep.  792,  59  Pac.  454;  Wallace  v.  Cox, 
46  L.R.A.(N.S.) 


92  Neb.  364,  —  L.R.A.(N.S.)  — ,.  138  N.  W. 
579. 

Our  statute  prescribing  tne  conditions  of 
the  bond  (Rem.  &  Bal.  Code,  §§  709,  711) 
does  not  in  terms  require  the  property  to  be 
returned  in  substantially  as  good  condition 
as  when  taken;  but  that  such  is  the  obliga- 
tion under  the  bond  the  law  creates,  whether 
in  terms  so  specified  in  the  statute  or  not,  is 
well  settled  by  the  authorities.  This  observa- 
tion is  made  in  view  of  certain  contentiona 
made  by  counsel  for  appellant  rested  upon 
the  absence  of  such  a  prescribed  condition 
of  the  bond  in  our  statute.  We  may  alao 
observe  at  this  time  that,  in  view  of  the  con- 
ditions prescribed  for  delivery  and  redelivery 
bonds  being  in  substance  the  same,  and  im- 
posing like  obligations  upon  the  party  ac- 
quiring possession  of  the  property  under 
such  bonds,  whether  plaintiff  or  defendant, 
the  law  touching  the  obligations  of  the  re- 
spective parties  io  each  other  to  deliver  the 
property  in  compliance  with  their  bond  must 
necessarily  be  the  same.  We  may  therefore 
call  to  our  aid  and  regard  as  equally  appli- 
cable decisions  dealing  with  claims  of  de- 
fendants as  well  as  those  dealing  with  claims 
of  plaintiffs  under  such  bonds. 

The  decisions  of  the  courts  are  in  apparent 
conflict  upon  the  question  of  the  right  of 
the  party  for  whose  protection  the  bond  is 
given,  to  reject  a  tender  of  only  a  portion  of 
the  property,  or  a  tender  of  all  of  the  prop- 
erty when  it  is  not  in  substa^ntially  the  same 
condition  as  when  taken  or  reclaimed.  We 
think,  however,  that  the  varying  circum- 
stances involved  in  the  cases  will  in  many 
instances  account  for  the  seeming  conflict  of 
the  decisions.  In  the  case  of  Jones  v.  Mes- 
senger, 40  Colo.  37,  90  Pac.  64,  there  was  an 
attempt  to  satisfy  a  replevin  judgment  pro 
tanto  by  the  tender  of  fifty -six  of  seventy- 
six  horses  taken  under  a  redelivery  bond; 
the  horses  not  tendered  having  been  dis- 
posed of,  so  as  to  render  their  tender  im- 
possible. The  tender  was  refused,  which 
was  sought  to  be  justified  upon  substantially 
the  same  grounds  as  are  invoked  by  re- 
spondent here.  Disposing  of  the  question 
involved,  the  court  said:  "Under  no  cir- 
cumstances could  the  defendant  in  replevin 
satisfy  the  judgment  against  him  pro  ianto 
by  a  partial  delivery  of  the  property  in-' 
volved  under  the  circumstances  of  this  case. 
A  return  of  all  the  property  promptly,  in 
substantially  the  same  condition  as  it  was 
at  the  time  of  bringing  the  replevin  suit, 
would  satisfy  the  judgment  in  respect  to  the 
possession.  In  addition  to  the  return  of  the 
property,  the  judgment  in  the  replevin  suit 
required  the  payment  of  certain  damages. 
I'he  rule  in  jurisdictions  where  the  stat- 
utes provide  that  the  value  of  the  sepa- 
rate articles  of  property  must  be  found  does 
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not  prevail  in  this  state.  Our  statute  re- 
<iUliT3  the  return  of  the  entire  property  when 
in  the  hands  of  the  other  party,  or  judgment 
for  its  full  value  if  a  delivery  cannot  be  had, 
and  a  judgment  most  be  for  the  possession 
of  the  entire  property  to  be  operative.  Horn 
T.  Citixens'  Sav.  &  Commercial  Bank,  8 
( olo,  App.  539,  40  Pac.  838,  and  cases  cited. 
Whether  the  return  be  in  whole  or  in  part, 
the  goods  must  be  in  like  good  order  and 
condition  as  when  taken.  Shinn,  Replevin, 
§  679.  In  jurisdictions  where  it  is  re- 
quired to  find  separate  values,  if  the  sepa- 
rate value  of  each  article  be  not  assessed, 
the  verdict  will  not  support  a  judgment. 
Shinn,  Replevin,  §  627,  and  cases  cited.  In 
mis  state,  on  the  contrary,  it  requires  the 
finding  of  the  aggregate  value  of  the  prop- 
erty to  support  a  judgment  under  the  terms 
of  our  statute  and  the  conditions  of  the  re- 
plevin bond  necessarily  given.  To  permit 
defendant  in  replevin  to  retain  the  horses 
involved  in  this  case  in  his  possession  dur- 
ing years  of  litigation,  and  to  return  a  por- 
tion of  them  at  his  option,  in  a  diseased 
condition,  would  be  to  render  nugatory  the 
replevin  judgment,  which  must  be  satis- 
fied according  to  its  terms."  It  is  true  that 
vas  an  equity  case  wherein  it  was  sought 
to  compel  satisfaction  of  the  replevin  judg- 
ment pro  tantOy  but  we  are  unable  to  see 
that  the  principle  involved  and  decided 
would  have  been  any  different  had  the  suit 
been  for  damages  sought  to  be  measured 
by  the  value  of  the  property  as  determined 
in  the  judgment  in  the  replevin  case. 

Referring  to  Horn  v.  Citizens'  Sav.  &  Com- 
mercial Bank,  supra,  cited  in  the  above 
qnotation,  we  find  the  Colorado  statute 
relative  to  judgments  in  actions  to  recover 
personal  property  quoted  as  follows:  ''In 
tn  action  to  recover  the  possession  of 
personal  property,  judgment  for  the  plaintiff 
niay  be  for  the  possession  or  the  value  there- 
of in  case  a  delivery  cannot  be  had,  and 
damsgea  for  the  detention.  If  the  property 
W  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment 
for  the  defendant  may  be  for  a  return  of  the 
property,  or  the  value  thereof  in  case  a 
return  cannot  be  had,  and  damages  for  tak- 
ing and  withholding  the  same." 

This  is  the  exact  language  of  our  stat- 
ute relating  to  judgments  in  actions  for  the 
recovery  of  personal  property.  Rem.  &  Bal. 
Code,  §  434.  While  the  language  of  this  sec- 
tion does  not  appear  to  be  mandatory  in 
terms  as  to  rendering  the  judgment  in  the 
alternative,  it  is  plain  that  either  party  has 
the  right  to  insist  that  it  be  so  rendered. 
Like  the  Colorado  statute,  we  have  no  provi- 
sion requiring  that  the  separate  value  of  dif- 
ferent portions  or  articles  of  the  property 
shall  be  determined  by  the  judgment  ren- 
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dered  in  the  claim  and  delivery  action.  The 
theory  of  the  Colorado  decisions  seems  to 
be  that,  in  view  of  the  stiettute,  the"  judgment 
is  to  be  satisfied,  so  far  as  the  right  to  the 
property  has  been  determined  by  the  judg- 
ment, by  a  return  of  the  whole  of  it  in  sub- 
stantially the  same  condition  as  when  taken, 
or  by  the  payment  of  the  whole  value  thereof 
as  determined  in  the  replevin  judgment,  and 
that  the  party  adjudged  to  be  entitled  to 
the  property  is  not  required  to  accept  satis- 
faction in  any  other  manner. 

In  the  case  of  Eickhoff  v.  Eikenbary,  52 
Neb.  332,  72  N.  W.  308,  it  was  held  that,  in 
order  to  satisfy  a  replevin  judgment  by  a  re- 
turn of  the  property,  it  was  necessary  to  re- 
turn, or  offer  to  return,  the  identical  proper- 
ty replevined,  and  not  other  property  of  like 
kind  or  value,  even  though  in  that  particular 
case  the  property  replevined  was  a  lumber 
yard ;  the  lumber  being  sold  therefrom  in  the 
usual  course  of  business,  and  other  lumber 
of  like  kind,  quantity,  and  value  substituted 
before  the  tender  made  to  satisfy  the  judg- 
ment. 

In  Wallace  v.  Cox,  92  Neb.  354,  —  L.R.A. 
(N.S.)  — ,  138  N.  W.  678,  Reese,  Chief  Jus- 
tice,  speaking  for  the  court  to  the  question 
of  the  duty  of  accepting  a  tender  of  re- 
turn of  property,  said:  "It  is  funda- 
mental that,  where  a  judgment  in  an  ac- 
tion of  replevin  is  against  the  plaintiff,  it 
is  his  duty  to  return  the  property  to  the 
damaged  by  use  or  otherwise,  compel  the 
stantially  as  good  condition  as  when  taken, 
and  this  would  satisfy  the  judgment  in  so 
far  as  the  return,  had  been  ordered  if  the 
property  was  accepted  by  the  defendant, 
but  it  would  not  cancel  the  money  judgment 
for  damages,  nor  would  it  deprive  the  de- 
fendant of  his  action  for  depreciation  of 
the  value  of  the  property  while  out  of  his 
possession.  While  this  is  all  true,  yet  the 
duty  of  returning  the  property  within  a  rea- 
sonable time  and  in  substantially  an  unim- 
paired condition  should  be  performed,  and  it 
does  not  lie  with  the  plaintiff  in  the  action, 
after  long  delay,  to  return  property  badly 
damaged  by  use  or  otherwse,  compel  the 
defendant  to  accept  it,  and  then  litigate  the 
question  of  damages  in  another  action.  Our 
statute  does  not  provide  that  the  property 
shall  be  returned  in  the  same  condition  as 
when  taken,  as  in  some  states,  but  the  hold- 
ing is  practically  uniform  that  such  a  stat- 
ute is  not  necessary,  as  we  have  in  effect 
held."  This,  it  is  true,  can  hardly  be  regard- 
ed as  a  direct  holding  that  a  tender  of  the 
property  immediately  upon  the  rendering 
of  the  judgment,  in  a  substantially  worse 
condition,  would  not  satisfy  the  judgment 
pro  tanto  and  require  the  successful  party 
to  seek  relief  in  another  action  for  damages ; 
but  the  reasoning  of  the  learned  justice,  it 
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Beems  to  us,  is  a  convincing  argument  in 
support  of  such  a  holding,  especially  where 
more  than  two  years'  time  intervenes  be- 
tween the  reclaiming  of  the  property  and  the 
end  of  the  litigation,  as  in  this  case. 

In  the  case  of  Mounts  v.  Murphy,  126  Ky. 
803,  104  8.  W.  978,  while  the  duty  of  ac- 
cepting a  tender  of  the  property  in  a  damag- 
ed condition  was  not  strictly  involved,  in 
speaking  of  the  measure  of  damage  for  fail- 
ure to  return  the  property  in  substantially 
the  same  condition  as  when  taken,  the  court 
said :  ''It  did  not  satisfy  the  obligation  when 
Hatfield  returned  the  oxen,  some  of  them 
with  eyes  knocked  out  and  otherwise  injured 
and  in  poor  condition,  as  the  testimony  tends 
to  show  in  this  case.  It  is  true  that  appellee 
might  have  elected  to  refuse  the  cattle  on 
account  of  their  condition,  and  collected 
their  value  as  fixed  in  the  judgment;  but 
he  was  not  bound  to  do  so." 

In  Pauls  V.  Mundine,  37  Tex.  Civ.  App. 
601,  86  S.  W.  43,  the  court  said :  "The  only 
question  presented  for  our  determination  on 
this  appeal  is  whether,  under  the  judgment 
in  favor  of  appellant  against  appellee,  above 
mentioned,  the  latter  had  the  legal  right  to 
satisfy  same  by  a  delivery  or  tender  of  less 
than  the  whole  of  the  property  recovered  by 
said  judgment.  We  are  of  the  opinion  that 
the  recital  in  the  judgment  to  the  effect  that 
the  plaintiff  recover  the  value  of  each  ar- 
ticle of  said  machinery,  stating  the  separate 
value  thereof,  the  total  value  of  which  being 
$375,  in  the  event  the  said  machinery,  or  any 
part  thereof,  could  not  be  found,  conclusively 
answers  this  question  in  the  negative.  Un- 
der the  provisions  of  this  judgment,  the  ap- 
pellee could  not  satisfy  same  without  a  de- 
livery or  tender  of  the  entire  property  re- 
covered, or  the  payment  of  its  value  as  stat- 
ed in  the  judgment.  Byrne  v.  Lynn,  18 
Tex.  Civ.  App.  252,  44  S.  W.  311,  644. 

In  the  case  of  Whetmore  v.  Rupe,  65  Cal. 
237,  3  Pac.  851,  under  a  statute  similar  to 
ours,  and  in  reference  to  the  right  and  duty 
of  the  successful  party  in  a  replevin  action, 
the  court  said :  "In  De  Thomas  v.  Witherby, 
61  Cal.  92,  44  Am.  Rep.  642,  the  language 
of  the  superior  court  of  New  York,  in  Suy- 
dam  V.  Jenkins,  3  Sandf.  614,  is  cited  with 
approval:  'The  undertaking  of  the  plain- 
tiff in  the  replevin  bond,  we  conceive,  is 
absolute  to  return  the  goods  or  pay  their 
value  at  the  time  of  the  execution  of  the 
bond.  We  do  not  think  that  a  wrongdoer  is 
ever  to  be  treated  as  a  mere  bailee,  and  that 
the  property  in  his  possession  is  to  any  ex- 
tent at  the  risk  of  the  owner.'  It  cannot  be 
doubted  that  a  plaintiff  who,  without  right, 
has  seized  the  property  of  a  defendant  under 
a  writ,  is  a  wrongdoer.  Under  our  Code  the 
defendant  who  recovers  a  judgment  in  an 
action  like  the  present,  where  the  property^  * 
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has  been  delivered  to  the  plaintiff,  is  entitled 
to  a  judgment  for  a  return  of  the  property ; 
and  if  the  property,  all  of  it,  cannot  be  re- 
turned, then  to  a  judgment  for  the  value  of 
the  whole."  Stevens  v.  Tuite,  104  Mass.  328, 
and  Johnson  v.  Mason,  70  N.  J.  L.  13,  36 
Atl.  137,  are  in  harmony  with  these  views. 

The  authorities  so  far  noticed,  as  we  un- 
derstand them,  lend  support  to  the  view  that 
the  party  for  whose  benefit  the  delivery  or 
redelivery  bond  is  given,  under  which  his 
property  is  withheld  from  him,  upon  judg- 
ment being  rendered  in  his  favor  for  the  re- 
covery of  the  property,  or  in  the  alternative 
for  its  total  value  determined  by  such  judg- 
ment, without  separate  valuation  of  separate 
portions  or  articles,  may  elect  to  accept  ten- 
der of  the  property,  thougn  depreciated  in 
value,  and  sue  upon  the  bond  for  his  dam- 
ages, measured  by  its  depreciated  value;  or 
he  may,  if  the  property  is  tendered  to  him  in 
substantially  worse  condition  than  when 
first  withheld  from  him  under  the  bond, 
refuse  the  tender,  and  sue  upon  the  bond  for 
damages  measured  by  the  total  value  of 
the  property  as  determined  by  the  alter- 
native judgment.  We  are  impressed  with 
the  justice  of  this  doctrine,  in  view  of  the 
fact  that  it  favors  the  party  who  is  finally 
adjudged  to  be  in  the  rights  The  very  ob- 
ject of  the  statute,  in  requiring  the  value 
of  the  property  to  be  determined,  and  the 
judgment  to  be  rendered  for  the  property, 
or  for  that  value  in  case  the  property  can- 
not be  delivered,  is  manifestly  to  enable 
the  one  in  whose  favor  the  judgment  is 
rendered  to  avoid  the  necessity  of  again 
trying  the  question  of  his  damage,  in  so  far 
as  it  is  measurable  by  the  value  of  the 
property,  in  the  event  he  is  compelled  to  or 
acquires  the  right  to  take  the  money  judg- 
ment in  lieu  of  the  property.  If  he  is  com- 
pelled to  accept  tender  of  the  property  in  a 
condition  of  substantially  depreciated  value, 
or  if  he  is  compelled  to  take  a  portion  ol  the 
property  even  if  in  substantially  as  good 
condition  as  when  withheld  from  him,  the 
determination  of  its  total  value,  which  he 
has  a  right  to  have  made  in  the  replevin 
judgment,  it  seems  to  us  would  fail  of  its 
purpose.  We  think  he  is  not  obliged  to  ac- 
cept satisfaction  of  the  judgment  in  part  by 
return  of  the  property  in  a  damaged  condi- 
tion, or  a  portion  of  it  even  in  substantially 
the  same  condition,  and  in  part  by  money 
damages,  to  be  again  determined  in  a  new 
action. 

Let  us  now  notice  the  decisions  relied  up- 
on by  counsel  for  appellant,  as  opposed  to 
this  view. 

In  the  case  of  Leeper,  G.  &  Co.  v.  First 
Nat.  Bank,  26  Okla.  707,  on  page  721, 
29  L.R.A.(N.8.)  747,  110  Pac.  655,  Ann. 
Cas.  1912B,  302,  the  reasoning  of  the  court 
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is  apparently  not  in  harmony  with  our  con- 
dudiona.  It  ia  worthy  of  note,  however, 
that  the  court  in  that  eaae  was  dealing 
with  a  situation  where  all  but  a  small  f  rac- 
tioB  of  the  entire  property  was  tendered 
Uck,  as  indicated  by  the  following  remarks 
of  the  oourt:  "In  the  case  at  bar,  as  the 
;irU  of  the  different  bridges  which  were 
not  tendered  constituted  but  a  small  fraction 
vi  the  entire  amount  of  the  property  taken, 
ud  there  was  no  showing  that  the  same 
could  not  be  readily  procured  in  the  open 
market,  or  were  within  plaintiff's  control, 
we  can  see  no  reason  why  a  party  in  such 
a  case  should  not  be  required  to  accept  the 
great  balk  of  the  property  involved,  and  re- 
coup on  the  bond  given  for  such  as  was 
missing.  Counsel  for  the  bank  in  their 
brief  ask  if  a  wagon  be  replevied,  and  plain- 
tiff be  required  to  restore,  could  he  tender 
the  tailgate,  and  require  its  acceptance?  To 
this  we  will  say  that  we  think  not»  but 
should  the  wagon  be  tendered  entire  with 
the  exception  of  the  tailgate,  which  it  was 
not  within  the  power  of  the  plaintiff  to  re- 
store (that  is,  was  lost  and  not  wilfully 
withheld),  we  believe  that  its  acceptance 
would  be  required  with  an  allowance  of  dam- 
afres  therefor."  Had  it  there  been  estab- 
lished by  the  verdict  of  the  jury,  as  it  was 
in  this  case,  that  the  property  had  material- 
ly depreciated  in  value  by  use  and  exposure 
to  the  elements,  it  is  possible  the  court 
might  have  reached  a  different  conclusion. 

In  Reavis  v.  Horner,  11  Neb.  479,  9  N.  W. 
(43,  there  was  a  tender  of  the  property,  ex- 
cept certain  specified  articles,  being  a  small 
portion  of  the  whole;  these  articles  having 
a  value  readily  ascertainable,  and  no  show- 
ing that  the  condition  of  the  property  ac- 
tually returned  was  nuiterially  lessened  in 
value.  It  also  appeared  that  the  tender  was 
refused  for  a  reason  wholly  foreign  to  the 
question  of  it  being  satisfactory  to  the  judg- 
ment creditor  so  far  as  its  amounts  and 
Talue  were  concerned,  and  would  have  been 
accepted  so  far  as  any  objections  could  have 
been  made  on  that  ground. 

In  Ervin  v.  Montgomery,  84  Neb.  107,  120 
X.  W.  903,  it  appears  that  there  was  a  ten- 
der of  all  of  the  property  in  substantially 
the  same  condition  as  when  taken,  and,  be- 
ing refused,  the  tender  was  again  made  at 
the  trial  of  all  the  property  except  one 
hone,  which  had  died,  for  which  there  was 
a  tender  of  $10  in  money.  The  oourt  held 
that  the  first  tender  was  sufficient  to  satisfy 
the  judgment. 

( ounsel  for  appellant  also  cite  and  rely 
upon  the  following  decisions :  Franks  v.  Mat- 
^n,  211  III.  .338,  71  N.  E.  1011;  Yelton  v. 
Stinkard.  85  Ind.  190;  Larabee  v.  Cook,  8 
Kan.  App.  776,  61  Pac.  815;  New  England 
Furniture  k  Carpet  Co.  v.  Bryant,  64  Minn. 
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266,  66  N.  W.  974;  AUen  v.  Fox,  61  N.  Y. 
662,  10  Am.  Rep.  641. 

A  critical  examination  of  these  cases,  how- 
ever, will  show  that  the  right  of  the  judg- 
ment creditor  in  the  replevin  action  to  re- 
fuse tender  of  return  of  the  property  to  him 
in  satisfaction  of  the  judgment,  either  in 
whole  or  pro  tanto,  was  not  involved;  there 
being  involved  only  the  question  of  the 
measure  of  his  damages  where  the  property 
was  returned  and  he  accepted  it.  Our  at- 
tention has  been  called  to  the  case  of  Edwin 
V.  Cox,  61  111.  App.  667.  We  do  not  regard 
that  as  an  authority  contrary  to  the  con- 
clusions we  have  reached,  in  view  of  the  fact 
that  it  does  not  appear  to  have  involved  an 
alternative  judgment  determining  the  value 
of  the  property. 

There  may  be  found  in  text-books  and  in 
the  texts  of  encyclopedias  general  statements 
to  the  effect  that  a  successful  party  to  a 
replevin  suit  is  bound  to  accept  the  proper- 
ty though  depreciated  in  value,  or  a  portion 
of  the  property,  in  satisfaction  of  the  judg- 
ment pro  tanto;  but  such  general  statements 
are,  we  think,  subject  to  qualifications  such 
as  we  have  noticed.  The  duty  of  the  success- 
ful party  in  a  replevin  suit  to  accept  such  a 
tender  in  partial  satisfaction  of  the  judg- 
ment is  stated  in  Shinn  on  Replevin,  §  679, 
as  follows:  "Whichever  party  recovers  a 
judgment  for  a  delivery  or  return  of  the 
property  in  replevin,  when  the  same  is  in  the 
possession  of  the  adversary,  is  bound  to  ac- 
cept the  return  of  it,  or  the  return  of  a  sub- 
stantial part  of  it.  In  case  of  the  tender 
of  a  part  of  it,  such  tender  of  return  should 
be  accompanied  by  a  tender  of  the  money 
value  of  the  remainder,  in  satisfaction  of  the 
judgment  for  a  return  or  for  a  payment  of 
the  value  in  case  a  return  cannot  be  liad. 
The  party  has  a  right  to  deliver  or  return 
what  he  can,  and  pay  for  that  which  he  can- 
not deliver.  This  is  true,  if  the  part  of- 
fered to  be  returned  is  separable  from  the 
others,  and  in  no  way  dependent  upon  it  for 
use  or  value,  and  the  part  tendered  is  in  the 
same  condition  as  when  taken.  It  is  to  pro- 
vide for  just  such  a  condition  as  this,  that 
a  finding  of  the  separate  values  of  different 
articles  having  different  values  is  required 
to  be  made."  This  is  about  as  comprehen- 
sive a  statement  of  the  general  rule  and  its 
qualification  as  can  be  found  in  any  text, 
yet  we  think  it  is  not  necessarily  opposed  to 
the  conclusion  we  have  here  reaped,  in 
view  of  the  provisions  of  our  statute  and 
the  nature  of  the  judgment  the  successful 
party  is  entitled  to  have  rendered  in  his 
favor,  which  includes  the  determination  of 
the  total  value  of  the  property,  manifestly 
to  the  end  that  that  question  can  be  rendered 
final  in  the  claim  and  delivery  action.  We 
conclude  that  the  learned  trial  court  was 
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not  in  error  in  giving  the  instructions  com- 
plained of,  and  in  making  rulings  in  the  pro- 
gress of  the  trial  in  keeping  with  the  law  as 
announced  in  those  instructions. 

It  is  contended  by  counsel  for  appel- 
lants that  there  was  a  departure  in  the  re- 
ply from  the  issues  as  tendered  in  respond- 
ent's complaint.  The  principal  allegation  of 
the  complaint  was,  after  setting  up  the  judg- 
ment in  the  claim  and  deliyery  case,  that  the 
appellant  sand  and  gravel  company  had  not 
returned  the  property  nor  otherwise  satisfied 
the  judgment.  The  answer  alleged  the  offer 
to  return  the  property  by  the  appellant  sand 
and  gravel  company.  The  reply  admitted  the 
offer  to  return  the  property,  and  alleged  af- 
firmative facts  showing  the  depreciated 
value  of  the  property  occurring  while  in  the 
possession  of  appellant  sand  and  gravel 
company  under  the  redelivery  bond,  as  a 
justification  for  its  refusal  to  accept  the 
offer.  This,  counsel  for  appellants  contend, 
was  a  departure  and  injected  a  new  issue  in- 
to the  case.  We  are  unable  to  agree  with 
this  contention.  It  was  not  a  new  cause  of 
action,  though  it  may  have  pleaded  facts 
which  should  have  been  pleaded  in  the  com- 
plaint. The  first  objection  to  the  pleading 
of  these  facts  in  the  reply  occurred  at  the 
trial  some  five  months  after  the  service  and 
filing  of  the  reply.  Clearly  no  prejudice 
occurred  to  appellants'  right  by  overruling 
the  objection  to  introduction  of  evidence, 
because  of  the  alleging  of  these  facts  in  the 
reply  instead  of  in  the  complaint.  Erickson 
V.  F.  McLellan  &  Co.  46  Wash.  661,  91  Pac. 
249. 

We  conclude  that  the  record  discloses  no 
prejudicial  error  committed  against  appel- 
lants, and  therefore  affirm  the  judgment. 

Crow,  Ch.  J.,  and  Mount  and  Chad- 
wick,  J  J.,  concur. 
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LULU  STEWART  et  al. 
(87  Ohio  St.  349,  101  N.  E.  344.) 

Will  *-  construction  *-  doubtful  clauses. 

1.  Where   there   are  doubtful   clauses   in 

Headnotes   by   Johnson,   J. 


a  will,  the  court,  in  determining  the  mean- 
ing that  the  testator  intended  they  should 
have,  will  not  be  controlled  entirely  by 
general  rules,  or  b^  judicial  decisions,  in 
cases  apparently  similar,  but  will  inter- 
pret them  reasonably  in  the  particular 
case. 

Same  —  sufficiency. 

2.  M.  executed,  in  compliance  with  the 
statute  as  to  execution  of  wills,  an  in- 
strument (which  by  its  terms  she  declared 
to  be  her  will)  in  which  she  appointed 
an  executor  ''after  my  death  to  settle 
up  all  property,  both  personal  and  real;" 
the  second  item  being,  ''I  hereby  make 
my  two  granddaughters.  L.  S.  and  E.  B., 
each  equal  heirs  with  my  own  children." 
Held,  the  instrument  is  dispositive,  and 
devised  to  the  two  granddaughters  named 
each  an  equal  share  with  the  children  of 
testatrix  in   her  estate. 

(February  11,  1913.) 

ERROR  to  the  Circuit  Court  for  Greene 
'  County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas  in 
plaintiffs'  favor  in  a  proceeding  for  the  con- 
struction of  the  will  of  Clara  Moon,  de- 
ceased.   Affirmed. 


Statement  by  Johnson,  J.: 

This  was  a  proceeding  brought  in  the 
court  of  common  pleas  of  Greene  county  by 
Charles  H.  Moon,  as  administrator  with  the 
will  annexed  of  Clara  Moon,  deceased,  pray- 
ing the  direction  of  the  court  in  regard  to 
the  construction  of  the  last  will  and  testa- 
ment of  Clara  Moon,  deceased.  The  defend- 
ants. Lulu  Stewart  and  Ella  Breakfield,  in 
their  answer  to  the  petition,  set  forth  that, 
by  the  last  will  and  testament  of  Clara 
Moon,  the  testatrix  disposed  of  her  whole 
property,  and  that  they  were  each  to  share 
equally  with  her  own  children  in  the  dis- 
tribution of  her  estate,  both  personal  and 
real;  and,  further,  that,  under  item  second 
of  said  will,  they  each  are  now  vested  with 
an  undivided  one  seventh  of  said  estate. 

The  court  of  common  pleas  construed  the 
will  to  the  effect  that,  under  item  second  of 
said  will.  Lulu  Stewart  and  Ella  Breakfield, 
defendants,  took  no  interest  whatever  in  the 
property  of  the  said  decedent,  under  said 
will,  because  the  court  found  that  thern  was 
no  disposition  of  the  property  to  them  in 
the  will. 

On  appeal  to  the  circuit  court  of  Greene 
county,  that  court  decreed  that,  under  the 


Note.  ^  Wills:    effect  of   declaring   one 
to  he  an  heir  or  next  of  Jcin, 

The  few  cases  that  have  considered  the 
effect  of  declaring  that  a  designated  person 
is  the  heir  or  next  of  kin  of  the  testator, 
either  to  the  whole  or  a  portion  Oi  the 
45  L.R.A.(N.S.) 


estate,  hold  that  where  the  instrument 
otherwise  meets  the  statutory  requirements, 
it  constitutes  a  will  and  makes  the  per- 
son mentioned  an  heir  to  the  extent  pro- 
vided for. 

Thus,   at  a  very  early  time   it  was  de- 
clared that  nothing  was  better  settled  than 
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•eoond  item  of  said  will,  the  defendants, 
Lain  Stewart  and  Ella  Breakfield,  each  took 
an  equal  interest  with  the  other  children  of 
ttid  decedent  in  her  eistate,  and  entered  a 
specific  decree  dividing  the  estate  between 
the  several  devisees  referred  to  in  the  will. 
The  following  is  a  copy  of  the  will: 

I,  Clara  Moon,  of  Bowersville,  Greene 
county,  Ohio,  being  of  sound  mind  and  mem- 
ory, do  hereby  make,  publish,  and  declare 
tiiifl  to  be  my  last  will  and  testament,  here- 
by revoking  and  making  void  all  former 
wills  by  me  at  any  time  heretofore  made. 

First.  I  order  and  direct  my  executors 
as  soon  after  my  death  as  possible,  to  pay 
off  and  discharge  all  debts  and  liabilities 
that  may  exist  against  me  at  the  time  of 
my  decease. 

Second.  I  hereby  make  my  two  grand- 
daughters, Lulu  Stewart  and  Ella  Break- 
field,  each  equal  heirs  with  my  own  children. 

Third.  I  hereby  nominate  and  appoint 
Frank  Stewart  as  the  executor  of  my  es- 
tate after  my  death,  and  to  settle  up  all 
property,  both  personal  and  reaL 

In  witness  whereof  I.  have  hereunto  sub- 
scribed my  name  this  twenty-seventh  day  of 
June,  A.  D.  1911.  Clara  Moon. 

The  above  and  foregoing  instrument  was 
at  the  date  therefore  signed,  sealed,  pub- 
lished, and  declared,  by  the  said  Clara  Moon, 
as  and  for  her  last  will  and  testament  in 


presence  of  us,  who,  at  her  request  and  in 
her  presence,  and  in  the  presence  of  each 
other,  have  subscribed  our  names  as  wit- 
nesses. 

Gertrude  Gorham,  residing  at  Jamestown, 
Ohio. 

Hose  O'Day,  residing  at  Bowersville,  Ohio. 

Acknowledged  before  me,  and  signed  and 
sealed  in  my  presence,  this  twenty-seventh 
day  of  June,  a.  d.  1911. 

L.  S.  O'Day,  Justice  of  the  Peace 
in  and  for  Greene  County,  Ohio. 

This  proceeding  is  brought  to  reverse  the 
judgment  of  the  circuit  court. 

Mr.  Marcus  Shoup  for  plaintiffs  in  er- 
ror. 

Mr.  William  S.  Howard,  for  defendants 
in  error: 

It  is  only  a  question  of  arriving  at  the 
intention  of  the  testatrix  as  gathered  from 
the  language  she  has  chosen  to  express  her 
intention,  and  if  that  intention  can  be  as- 
certained by  the  court,  then  there  is  nothing 
for  the  court  to  do  but  to  carry  the  same  in- 
to effect. 

Smith  V.  Bell,  6  Pet.  68,  8  L.  ed.  322; 
King  V.  Beck,  15  Ohio,  561;  Gates  v.  Pond, 
5  Ohio  C.  D.  297;  Jones  v.  Lloyd,  33  Ohio 
St.  572;  Stevenson  v.  Evans,  ID  Ohio  St. 
311;  Townsend  v.  Townsend,  25  Ohio  St. 
477 ;  Woodruff  v.  Woodruff,  13-23  Ohio  C.  C. 
408;  Carter  v.  Reddish,  32  Ohio  St.  1;  Bane 


that  the  words  "I  make  A  B  my  heir," 
or  "I  declare  A  B  to  be  my  heir,"  or  even 
the  words  "A  B  is  my  heir,"  amount  to 
a  de\i9e  to  A  B  of  all  the  inheritable  lands 
of  the  testator.  Parker  v.  Nickson,  1  De 
G.  J.  &  S.  177,  32  L.  J.  Ch.  N.  S.  397,  9 
Jut.  N.  S.  451;  1  New  Reports,  298,  7 
L.  T.  N.  S.  813,  11  Week.  Rep.  533;  Tay- 
ler  V.  Web,   Style,  302. 

And  the  language  "I  do  make  my  cousin 
my  sole  heir  and  my  executor"  indicates 
the  testator's  meaning  to  be  that  the  per- 
son designated  should  have  his  lands.  Tay- 
fcr  V.  Web,  Style,  301. 

And  an  appointment  by  will  that  the 
designated  person  shall  be  the  heir  of  the 
testator's  land  constitutes  a  good  devise 
of  the  land.    Spark  v.  Purnell,  Hobart,  75. 

And  an  acknowledgment  bv  the  testator 
of  a  certain  person  to  be  his  next  of  kin 
ud  heir  at  taw  to  all  his  real  and  per- 
sonal property  situated  in  a  certain  parish 
constitutes  a*  good  devise  although  such 
p«r9on  is  not  the  heir  at  law  of  the  tes- 
tator. Parker  v.  Nickson,  1  De  G.  J.  &  S. 
181,  32  L.  J.  Ch.  N.  S.  397,  9  Jur.  N.  S. 
451,  1  New  Reports,  298,  7  L.  T.  N.  S.  813, 
11  Week.  Rep.  633. 

And  without  considering  this  particular 
point,  in  Powell  v.  McDowell,  194  111.  394, 
^  K.  E.  879,  it  is  held  that  a  clause  in 
*  will  reading,  "I  hereby  include  .  .  . 
*«  <*ntitled.  in  anv  contingency,  to  share 
45  L.R.A.(NJ3.)      "  4 


.equally  of  my  estate  with  my  other  legal 
heirs,"  indicates  the  intention  of  the  tes- 
tator to  give  the  person  designated  an  in- 
terest as  heir  in  his  estate,  although  such 
person  was  not  one  of  his  heirs  at  law.  >, 
But  compare  with  Re  Williamson,  6  Ohio 
S.  &  C.  P.  Dec.  505,  5  Ohio  N.  P.  1,  hold- 
ing* an  instrument  reading  in  part,  "I 
further  solemnly  declare  that  the  two  per- 
sons who  live  and  have  always  lived  with 
me  and  their  mother  under  the  names  of 
.  .  .  .  and  .  .  .  are  my  legitimate 
daughters,  issue  of  my  union  with  .  .  . 
I  declare  further  that  I  expressly  revoke 
all  testamentary  dispositions  that  I  have 
heretofore  made," — not  to  be  a  valid  will, 
and  hence  not  to  convey  to  the  persons 
therein  mentioned  any  interests  in  the  es- 
tate of  the  testator,  although  the  instru- 
ment was  styled  by  the  testator  to  be  his 
last  will  and  testament.  And  it  is  remarked 
that  it  is  not  enough  that  tho  testator 
should  have  said  that  he  desired  to  recog- 
nize two  persons  as  his  daughters,  and 
that  they  should  be  thereby  regarded  as 
his  heirs  at  law,  and,  even  though  it  be 
admitted  that  his  expression  was  intended 
to  create  and  establish  such  relation,  the 
law  does  not  recognize  such  a  means  as  a 
compliance  with  the  provisions  of  the  stat- 
ute authorizing  a  person  to  make  another 
his  heir  at  law  by  following  the  require- 
ments of  the  statute.  A.  G.  S. 
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T.  Wick,  19  Ohio,  328;  Re  WiUiamflon,  8 
Ohio  S.  &  C.  P.  Dec.  47;  Ehrenberg's  Suc- 
cesBion,  21  La.  Ann.  280,  99  Am.  Dec  729. 

The  will  is  dispositive,  and  the  manifest 
intention  of  the  testatrix  is  to  make  her  two 
grandchildren  equal  heirs  with  her  own  chil- 
dren in  the  distribution  of  the  estate. 

Re  Williamson,  8  Ohio  S.  &  C.  P.  Dec.  47; 
Brenchley  ▼.  Lynn,  2  Rob.  Eccl.  Rep.  44; 
Bay  ley  y.  Bailey,  5  Gush.  245;  Townsend  ▼. 
Townsend,  25  Ohio  St.  477. 

Johnson,  J.,  delivered  the  opinion  of 
the  court: 

It  is  urged  with  much  impressiveness  by 
counsel  for  plaintiff  in  error  that  the 
instrument  in  question  makes  no  attempt 
to  dispose  of  the  property  of  testatrix,  and 
does  not  contain  a  devise  to  any  one;  that 
it  is  not  a  "will;"  and  that  the  testatrix 
died  intestate  as  to  all  of  her  property.  It 
is  contended  that,  even  if  it  be  conceded 
that  she  intended  to  make  a  disposition  of 
her  property,  that  the  language  used  does 
not  accomplish  her  purpose,  however  lauda- 
ble 

It  may  be  safely  remarked  that  in  the 
report  of  cases  involving  the  construction 
of  wills,  it  is  no  longer  necessary  or  profita- 
ble to  discuss  the  various  general  rules 
which  control  the  inquiry.  They  are  well 
established,  simple,  and  familiar.  Rules  for 
construing  wills  are  less  rigid  than  those 
for  construing  other  instruments.  Where  a 
will  bears  earmarks,  as  in  this  case,  of 
having  beek  drawn  by  a  layman,  and  not 
by  a  lawyer,  the  court,  in  the  endeavor  to 
arrive  at  the  intent  of  the  testator,  will  not 
view  the  language  technically,  but  liberally, 
and  with  reference  to  its  popular  meaning. 
It  is  very  rare  that  any  two  wills  present 
precisely  the  same  question;  and  there'fore, 
in  construing  doubtful  clauses,  the  court 
will  ascertain  the  intention  of  the  testator, 
as  the  language  of  such  clauses  may  rea- 
sonably be  interpreted  in  the  particular  case. 
It  has  been  well  said  that  cases  on  wills 
may  well  guide  as  to  general  rules  of  con- 
struction; but,  unless  a  case  be  directly  in 
point  in  its  essential  circumstances  and 
data,  it  should  have  little  weight  with  the 
court. 

As  to  the  will  in  controversy  here,  it 
will  be  noted  that  there  is  no  contention 
that  the  instrument  was  not  executed  in  full 
compliance  with  the  statute  as  to  the  exe- 
cution of  wills,  nor  that  the  testatrix  has 
attempted  to  do  anything,  or  make  any  dis- 
position of  her  property,  which  controverts 
any  provision  of  law. 

The    briefs    of    counsel    disclose    various 
statements  as  to  the  requisites  of  a  will. 
In  Colton  V.  Colton,  127  U.  S.  309,  32  L.  ed. 
46  L.R.A.(N.8.) 


142,  8  Sup.  Ct.  Rep.  1168,  the  Supreme  Court 
of  the  United  States  adopted  Blackstone's 
definition,  which  declares  a  will  to  be  '*the 
legal  declaration  of  a  man's  intention  which 
he  wills  to  be  performed  after  his  death." 
There  is  in  that  definition  no  specific  men- 
tion of  a  devolution  of  property. 

However,  it  may  be  conceded  that  if  the 
paper  in  question  here  does  not  dispose  of 
property  it  is  not  a  "will,"  and  whether  it 
does  or  not  is  really  the  sole  question  made 
in  the  case. 

Before  the  defendants  in  error  can  be  en- 
titled to  an  interest  in  the  estate  of  tho  tes- 
tatrix, it  must  appear  from  the  whole  writ- 
ing that  she  intended  to,  and  did,  by  it,  give 
to  them  an  interest  which  is  definite  and  as- 
certainable from  the  will  itself.  Taking  it 
as  a  whole,  it  is  impossible  to  read  it  with- 
out, in  the  first  place,  observing  a  dear  in- 
tention on  the  part  of  Mrs.  Moon  to  dispose 
of  her  estate  after  her  death  to  the  persons 
referred  to;  in  short,  to  make  her  will.  She 
so  declares  in  the  opening,  and  she  declared 
to  the  witnesses  when  she  signed  it,  that  it 
was  her  last  will  and  testament.  While  the 
designation  of  an  instrument  does  not,  of  it- 
self, determine  its  legal  character,  it  is  en- 
titled to  weight  in  ascertaining  the  meaning 
in  which  parties  to  it  use  particular  words 
contained  in  it. 

In  the  first  item  she  directs  her  executors 
to  pay  off  and  discharge  all  debts  and  liabil- 
ities that  may  exist  against  her  estate  at 
her  death,  and  in  the  third  item  she  appoints 
an  executor  "to  settle  up  all  property,  both 
personal  and  real.''  In  the  second  item, 
which  has  given  rise  to  the  contention  be- 
tween the  parties  in  this  case,  she  provides: 
"I  hereby  make  my  two  granddaughters.  Lu- 
lu Stewart  and  Ella  Breakfield,  each  equal 
heirs  with  my  own  children."  It  is  con- 
tended by  plaintiff  in  error  that  in  that 
clause  there  is  no  provision  that  anyone 
shall  take  any  interest  in  the  estate  of  the 
testatrix,  and  that  it  is  not  dispositive;  and, 
further,  that  it  cannot  be  regarded  as  a 
provision  making  the  two  granddaughters 
heirs,  for  the  reason  that  the  only  method 
provided  by  which  one  can  make  another  his 
heir  is  that  prescribed  in  §  8598,  General 
Code,  whereby  proceedings  in  the  probate 
court  may  be  had  looking  to  that  end. 

While  we  might  be  disposed  to  agree  with 
counsel  that  a  person  cannot  be  made  an 
heir  at  law  except  in  the  manner  prescribed 
in  that  section,  we  do  not  regard  that  as  the 
question  made  here.  The  testatrix  mani- 
festly did  not  use  the  word  "heirs"  in  any 
technical  sense,  and  in  the  interpretation  of 
that  word  such  a  meaning  should  be  given 
it  as  the  testatrix  evidently  intended  it 
should  have,  as  disclosed  by  the  whole  in- 
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stniment.  The  rule  is  familiar,  but.  is  suc- 
cinctly stated  in  Jones  v.  Lloyd,  33  Ohio  St. 
572,  where  it  is  held  that  "the  term  'heirs/ 
vfaen  used  in  a  will,  is  flexible,  and  should 
be  so  construed  as  to  give  effect  to  the  mani- 
fest intention  of  the  testator  as  ascertained 
by  a  due  consideration  of  all  the  provisions 
of  the  will." 

It  is  apparent  from  the  reading  of  this 
clause  in  connection  with  the  balance  of  the 
paper,  that  the  testatrix  used  the  word 
"bein"  with  the  object  and  intention  to  in- 
rlude  the  persons  referred  to  among  her  dev- 
isees, and  she  evidently  used  the  word 
*heir8"  in  the  sense  of  "devisees."  The  lady 
was  not  attempting  to  designate  her  two 
granddaughters  as  persons  who  would  take 
uoder  the  statutes  of  descent,  and  therefore 
as  ''heirs  at  law,"  but  she  was  designating 
them  as  persons  who  would  take  under  the 
paper  she  was  then  executing,  and  which  she 
was  then  declaring  to  be  her  will. 

Attention  should  be  given  to  the  lan- 
foage  in  the  third  item,  which  provides  for 
the  appointment  of  an  "executor  of  my  es- 
tate after  my  death  to  settle  up  all  property, 
both  personal  and  real."  Not  only  to  settle 
ap  debts,  but  all  property.  It  is  inconceiva- 
ble that  she  used  the  words  "to  settle  up" 
in  any  other  sense  than  "to  divide  up"  all 
property,  both  personal  and  real,  between  the 
persons  indicated  in  item  2,  after  payment 
of  debts.  Giving  to  the  words  in  these  two 
different  items  the  meanings  above  indicated, 
which  course  we  think  is  clearly  enjoined  by 
salatary  rules  for  the  construction  of  such 
instruments  and  by  principles  of  justice,  it 
is  apparent  that  the  writing  is  dispositive. 

In  Metcalf  ▼.  Framingham,  128  Mass. 
370-374,  Gray,  Ch.  J.,  remarks:  "If  a  read- 
ing of  the  whole  will  produces  a  conviction 
that  the  testator  must  necessarily  have  in- 
tended an  interest  to  be  given  which  is  not 
bequeathed  by  express  and  formal  words, 
the  court  must  supply  the  defect  by  impli- 
cation, and  BO  mold  the  language  of  the 
testator  as  to  carry  into  effect,  as  far  as 
possible,  the  intention  which  it  is  of  opinion 
that  he  has  on  the  whole  will  sufficiently 
declared." 

In  Bayley  v.  Bailey,  5  Gush.  268,  there 
was  an  Instrument  in  question  which  was 
in  the  following  terms:  "It  is  my  wish 
that  the  will  that  I  made  be  destroyed,  and 
ny  estate  settled  according  to  law." 

In  reference  to  the  contention  that  the 
J*per  was  not  testamentary  and  therefore 
not  a  will,  Chief  Justice  Shaw  said :  "If  the 
first  clause  in  the  writing  stood  alone,  "it  is 
i&J  wish  that  the  will  I  made  be  de- 
stroyed/ there  would  be  some  force  in  this 
arsrument;  but  the  other  clause  we  think  is 
ttofp  decisive,  'that  my  estate  be  settled  ac- 
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cording  to  law.'  ...  It  was  a  present 
declaration, — ^'it  is  my  wish  now;'  and  it 
was  made  by  one  whose  declaration  of  pur- 
pose, in  the  form  required  by  law,  was  con- 
clusive. It  looked  to  the  event  of  his  death 
to  take  its  effect  and  to  have  its  operation." 

So  here  the  appointment  of  the  executor 
to  settle  up  all  property,  both  personal  and 
real,"  was  a  definitive  declaration  that  Mrs. 
Moon,  looking  to  the  event  of  her  death,  de- 
sired her  executor  to  divide  up  the  estate 
between  the  persons  indicated  in  the  second 
item. 

In  Brenchley  v.  Lynn,  2  Rob.  £ccl.  Kep. 
441,  468,  it  is  said:  "If  a  man,  by  will,  de- 
clares he  dies  intestate,  and  that  his  prop- 
erty, shall  go  as  in  case  of  intestacy,  such 
paper  does  not  constitute  an  intestacy,  but 
a  bequest  of  the  property  to  personce  desig- 
natce, — designated  by  the  statute,  as  it 
might  be  by  any  other  description.  The 
property  in  the  present  instance  goes,  not  in 
virtue  of  the  statute,  but  in  virtue  of  the 
will." 

Nor  do  we  think  that  the  cases  of  Crane 
V.  Doty,  1  Ohio  St.  282,  and  Bane  v.  Wick, 
14  Ohio  St.  508,  which  are  much  relied 
upon  by  counsel,  are  in  conflict  with  the 
view  we  have  taken.  In  the  will  in  Crane  v. 
Doty,  there  was  no  residuary  clause,  and, 
after  the  payment  of  the  debts  and  specific 
bequests,  there  remained  real  and  personal 
property  not  expressly  disposed  of  by  the 
will.  There  was  a  bequest  to  one  of  the  tes- 
tator's daughters,  in  which  it  was  stated: 
"It  is  my  will  she  shall  have  $200  more 
and  her  note,  for  that  she  has  already  had, 
and  no  more  of  my  estate."  The  court  held 
that  a  testator  cannot,  by  words  of  exclusion 
used  in  his  will,  disinherit  one  of  his  law- 
ful heirs  in  respect  to  property  not  disposed 
of  by  his  will,  and  that  such  words  cannot 
be  used  to  control  the  course  of  descent  so  as 
to  carry  the  property  to  other  heirs. 

The  same  principle  was  applied  in  Bane  v. 
Wick,  in  which  it  is  declared  that,  as  to  the 
devised  property,  he  is  a  testator,  and  as  to 
that  not  so  disposed  of,  an  intestate.  This 
principle   has  been   applied  in  many  other 

It  will  be  observed  that  the  question  dis- 
posed of  in  those  cases  related  to  property 
which,  it  was  admitted,  had  not  been  dis- 
posed of  by  terms  of  the  will. 

The  question  here  is  whether  the  instru- 
ment in  question  disposed  of  any  property 
at  all,  it  being  necessarily  conceded  that  if 
the  instrument  is  dispositive,  the  entire  es- 
tate of  the  testatrix  passed. 

We  think  the  decree  of  the  Circuit  Court, 
which  provided  specifically  for  the  disposi- 
tion of  th'j  estate  of  Mrs.  Moon  to  the  per- 
sons nan^  in  the  decree,  was  correct  and  in 
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keeping  with  the  will  of  the  testatrix;  and  it    ages  is  not  bound  to  renew  the  tender,  or 
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will  be  affirmed. 

Shauck,  Gh.  J.,  and  Donahue,  Wana- 
maker,  Newman,  and  Wilkin,  J.,  con- 
cur. 


lUJlNOIS    SUPREMB    COURT. 

LOUIS  B.  DAVIS,  Appt., 

V. 

SAMUEL  ISENSTEIN  et  al. 

(257   III.  260,  100  N.  E.  940.) 

Specific  performance  —  contract  pro- 
viding for  liquidated  damages. 

1.  Specific  performance  will  not  be  en- 
forced of  a  contract  to  exchange  real  es- 
tate, which  provides  for  liquidated  damages 
for  failure  to  perform,  upon  payment  of 
which  the  contract  is  to  become  null  and 
void. 

Tender  —  allegation  in  pleading  —  pay- 
ment Into  court. 

2.  One  having  the  right  to  withdraw  from 
a  contract  to  exchange  real  estate  upon  pay- 
ment of  a  specified  sum  as  liquidated  dam- ! 


pay  the  money  into  court,  when  a  bill  is 
filed  for  specific  performance  which  allegeii 
tender,  and  the  sufficiency  of  which  he  chal- 
lenges by  general  demurrer. 

(February  20,  1913.) 

APPEAL  by  plaintiflf  from  a  decree  of  the 
Superior  Court  for  Cook  County  dis- 
missing a  bill  filed  to  enforce  specific  per- 
formance of  a  contract  to  exchange  lands. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Peter  Sissman,  for  appellant : 

Provisions  in  agreements  for  exchange  or 
purchase  of  property,  for  forfeiture  of 
moneys  deposited  in.  case  of  breach,  do  not 
limit  remedy  to  recovery  of  amount  de- 
posited. 

Mikelaic25ak  v.  Kruppa,  254  111.  209,  98 
N.  E.  267;  Koch  ▼.  Streuter,  218  111.  546,  2 
L.R.A.(N.S.)  210,  75  N.  E.  1049;  Barn-tt 
V.  Gteisinger,  179  111.  240,  63  N.  E.  576 ;  Ly- 
man V.  Gedney,  114  111.  388,  65  Am.  Rep. 
871,  29  N.  E.  282. 

The  mere  fact  that  a  contract  stipulates 


Note, '^  Specific  performance  of  land 
contract  cm  affected  hy  provision  for 
liquidated  damages. 

The  object  of  this  note  is  to  supplement 
the  note  on  the  same  subject  appended  to 
Koch  V.  Streuter,  2  L.R.A.(N.S.)  210.  The 
subject  has  been  exhaustively  treated  in 
that  place,  and  only  the  more  recent  deci- 
sions need  be  added  here. 

Where  the  stipulation  in  a  contract  for 
the  sale  of  land  is  in  reality  for  liquidated 
damages,  it  will  be  held  to  be  in  lieu  of 
specific,  performance  only  where  it  appears 
from  the  whole  contract  to  have  been  the 
intention  of  the  parties  that  the  right  to 
pay  the  stipulated  sum  or  perform  the  con- 
tract should  be  optionaL  ITedrick  v.  Frike, 
—  Mich.  — ,  135  N.  W.  319. 

So,  in  Kettering  v.  Eastlack,  130  Iowa, 
498,  107  N.  W.  177,  8  Ann.  Cas.  357,  specific 
performance  was  decreed  of  a  contract  for 
the  conveyance  of  land,  even  though  it  pro- 
vided that  if  either  party  should  fail  to 
perform  when  the  other  was  ready,  the 
party  so  failing  should  pay  the  other  a 
certain  sum  as  liquidated  damages.  The 
court  said:  "If  the  contract  were  in  the 
alternative,  so  tliat  the  defendants  had  the 
option  of  conveying  or  paying  a  stipulated 
sum  by  way  of  liquidated  damages,  then, 
no  doubt,  it  would  be  improper  for  a  court 
of  equity  to  interfere.  .  .  .  But  the  mere 
fact  that  liquidated  damages  are  provided 
for  as  a  part  of  the  contract  does  not  con- 
vert it  into  an  optional  contract,  under 
which  the  obligor  is  entitled  to  relieve  him- 
self from  the  duty  of  specific  performance 
by  paying  the  liquidated  damages.  Where 
it  is  apparent  that  the  intention  was  that 
the  obligor  convey,  and  the  provision  for 
45  L.R.A.(N.S.) 


damages  or  penalty  is  simply  a  means  of 
securing  conveyance,  the  obligor  cannot  re- 
lieve himself  from  the  duty  to  convey,  which 
equity  will  enforce,  by  tendering  payment 
of  the  penalty  or  damages.  .  .  .  It  i3 
plain  in  this  case  that  the  contract  was  to 
convey,  and  not  primarily  to  pay  damages. 
If  the  plaintiff  had  sought  relief  in  an  ac- 
tion at  law,  he  no  doubt  would  have  been 
limited  to  the  recovery  of  the  damages  stip- 
ulated; but  there  is  nothing  in  the  con- 
tract to  indicate  that  plaintiiT  should  b«> 
confined  to  his  remedy  at  law,  and  denied 
his  equitable  right  to  enforce  specific  per- 
formance." 

And  where  a  contract  for  the  sale  of 
lands  provided  that,  should  the  vendee  de- 
fault in  paying  the  balance  of  the  purchase 
price,  the  sum  paid  by  him  on  the  makins; 
of  the  contract  should  be  forfeited  to  the 
vendors,  and  "retained"  by  them  as  liquid- 
ated damages  for  breach  of  contract,  it 
was  held  in  Donahoe  v.  Franks,  199  Fed. 
262,  that  the  word  "retained"  could  not  bp 
construed  to  mean  "accepted,"  and  that  the 
sum  paid  by  the  vendee  on  the  making  of 
the  contract  was  paid  as  security  for  the 
performance  of  the  contract,  and  that  its 
retention  by  the  vendors  would  not  pre- 
clude them  from  suing  for  the  specific  per- 
formance of  the  contract. 

But  a  court  of  equity  is  without  juris- 
diction to  enforce  specific  performance  of  a 
[  contract  concerning  the  sale  of  certain  min- 
ing property,  which  shows  upon  jts  face  that 
for  its  breach  by  the  vendee  the  vendor 
should  not  be  entitled  to  specific  perform- 
ance of  it,  but  should  be  limited  to  a  stipu- 
lated sum  as  liquidated  damages.  Clark  v. 
Rosario  Min.  &  Mil.  Co.  99  0.  C.  A.  634, 
176  Fed.  180. 
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for  the  payment  of  liquidated  damages  in 
CAM  of  failure  to  perform  will  not  prevent 
a  court  of  equity  from  decreeing  specific 
performance. 

Koch  T.  Streuter,  218  III.  553,  2  L.R.A. 
iSJS.)  210,  75  N.  E.  1049;  Lyman  v.  Ged- 
ner,  114  III.  388,  55  Am.  Rep.  871,  29  N.  E. 
2^2:  Waterman,  Spec.  Perf.  §  22;  Fry,  Spec. 
Perf.  Y  61  et  acq.;  1  Dom.  Eq.  Jur.  446. 

Wliile  a  court  of  equity  will  protect  a  de- 
faulting party  against  enforcement  of  a 
penalty  provided  under  the  terms  of  a  con- 
tract, and  will  restrain  its  enforcement  at 
law,  it  will  not  permit  such  party  to  resist 
specific  performance  by  electing  to  pay  the 
penalty. 

Pom.  Eq.  Jur.  ^  446;  Augusta  Steam 
Lanndry  Ca  v.  Debow,  98  Me.  496,  57  Atl. 
845;  Phcenix  Ins.  Co.  y.  Ck>ntinental  Ins. 
Co.  87  N.  Y.  400;  Fry,  Spec.  Perf.  f  61; 
Waterman,  Spec.  Perf.  V\\  22,  et  seq. 

For  a  tender  to  be  available  as  a  defense, 
the  tender  must  be  kept  good  by  having  the 
mon^  at  all  times  where  the  claimant,  or 
person  to  whom  it  is  admitted  to  be  due,  can 
take  it,  by  depositing  the  amount  in  court. 

Pulsifer  v.  Shepard,  36  111.  513;  Mason  v. 
Stt-vens,  91  111.  App.  623;  Wagner  v.  Heck- 
enkamp,  84  111.  App.  323;  Aulger  v.  Clay, 
109  111.  487 ;  DeVVolf  v.  Long,  7  111.  679. 

Messrs.  RinaJcer  A  Beerly,   for  appel- 

A  contract  in  the  alternative  cannot  be 
specifically  enforced. 
Barrett  V.  Geisinger,  179  111.  240,  53  N.  E. 


576;  Fry,  Spec.  Perf.  §§  140,  153;  Water- 
man, Spec.  Perf.  §§  21,  23;  Pom.  Spec.  Perf. 
§  47. 

Whether  the  contract  be  in  the  alternative 
or  not  is  to  be  determined  by  the  intention 
of  the  parties  as  deduced  from  a  reasonable 
construction  of  the  whole  instrument. 

Barrett  v.  Geisinger,  179  111.  240,  63  N.  E. 
576;  Gobble  v.  Linder,  76  111.  157;  Mike- 
laiczak  v.  Kruppa,  254  III.  209,  98  N.  E. 
267;  Cathcart  v.  Robinson,  5  Pet.  264,  8  L. 
ed.  120;  Bodine  v.  Glading,  21  Pa.  50,  59 
Am.  Dec;  749;  Smith  v.  Washington  Gas- 
light Co.  154  U.  S.  659,  19  L.  ed.  187,  14 
Sup.  Ct.  Rep.  1164. 

Contracts  analogous  to  that  at  bar  have 
been  held  alternative. 

Wilson  V.  Espert,  90  111.  App.  Ill;  Fish- 
er V.  Shaw,  42  Me.  32;  Goodale  v.  Hill,  42 
Conn.  311;  Moss  v.  Wren,  102  Tex.  567,  113 
S.  W.  739,  120  S.  W,  847 ;  Wibaux  v.  Grin- 
nell  Live  Stock  Co.  9  Mont.  154,  22  Pac. 
492;  Mallory  v.  Globe-Boston  Copper  Min. 
Co.  11  Ariz.  296,  94  Pac.  1116;  Heckman's 
Estate,  236  Pa.  193,  84  Atl.  689. 

Tender,  while  it  does  not  cancel  the  debt, 
is  equivalent  to  payment  as  to  all  incidental 
matters. 

28  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  12b; 
Mathison  v.  Wilson,  87  111.  51;  Ventres  v. 
Cobb,  105  111.  33 ;  Hill  v.  Carter,  101  Mich. 
158,  59  N.  W.  413;  Cohen  v.  Segal,  253  111. 
34,  97  N.  E.  222;  Fisher  v.  Shaw,  42  Me. 
32;  Murray  Harbor  &  Suburban  Bldg.  & 
Sav.  Asso.  91  App.  Div.  397,  86  N.  Y.  Supp. 


So,   too,   specific   performance   cannot   be 
had  of  a  contract  for  the  sale  of  land  which 
provides  that  if  the  vendee  refuse  to  comply 
with  its  terms,   the  sum   paid   down   shall 
be  retained   by   the  vendor   **as   liquidated 
damages,  and  all   other  rights  under  this 
sp'cement  shall  be  at  an  end."     Heckman's 
Estate,  236  Pa.  193,  84  Atl.  689.    The  court 
said:     "Had  the  contract  in  this  case  pro- 
Tided  simply  for  the  forfeiture  of  the  hand 
money  paid  by  the  vendee  in  case  of  the 
latter's  failure  to  keep  his  covenants,  the 
question    then    would    have    been    whether 
tiie  provision  for  the  forfeiture  of  the  $200 
was  intended  to  secure  the  performance  of 
the  contract,  or  whether  it  was  one  of  two 
things  over  which  the  vendee  had  the  right 
of  election, — the   performance  of   his  cove- 
nants or  the  loss  of  the  money  paid.     If 
the  former,  the  right  of  the  vendor  to  en- 
force performance  would  remain ;  otherwise, 
if  the  latter.    But,  in  view  of  the  provision 
in  the  clause  above  quoted,  that  in  case  for- 
feiture occurs,  *all  rights  under  this  agree- 
iDf'Dt  shall  be  at  an  end,'  no  such  question 
can  here  arise.     Had  the  default  been  that 
of  the  vendee,  and  the  vendor  had  under- 
taken to  specifically  enforce,  he  would  at 
once  have  been  met  with  the  answer  from 
the  vendee,  'All  rights  under  the  contract 
*r«  at  an  end.     I  cannot  recover  back  the 
monev  I  paid  vou ;  no  more  can  you  demand 
45  L.R.A(N.S.) 


anything  further  of  me;  our  contract  has 
been  fully  executed  in  one  of  two  ways  ex* 
pressly  provided  for.*  What  reply  could 
be  made  to  this,  or  what  possible  ground  for 
contention  could  remain?  There  can  be  no 
other  conclusion  than  that  the  parties  to 
this  contract  mutually  waived  tneir  right 
to  a  specific  performance  of  it,  and  limited 
the  remedy  ti>  recovery  of  damages." 

And  again  in  Moss  v.  Wren,  102  Tex. 
569,  120  S.  W.  847,  reversing  on  rehearing 
102  Tex.  567,  113  S.  W.  739,  it  is  held  that 
specific  performance  cannot  be  enforced  of 
a  contract  for  the  sale  of  lands  providing 
that  the  vendee,  upon  failure  to  comply 
therewith,  shall  forfeit  the  amount  paid, 
which  the  vendor  shall  accept  as  liquidated 
damages  for  the  vendee's  nonperformance. 
The  court  was  of  the  opinion,  however,  that, 
had  the  vendor  not  agreed  to  accept  the 
amount,  its  original  opinion  allowing  speci- 
fic performance  would  have  been  correct. 
The  opinion  of  the  court  of  civil  appeals 
in  this  case,  reported  in  118  S.  W.  149,  was 
to  the  same  effect  as  that  of  the  supreme 
court  in  102  Tex.  567,  113  S.  W.  739. 

It  is  held  in  Nowton  v.  Dickson,  53  Tex. 
Civ.  App.  429,  116  S.  W.  143,  that  specific 
performance  of  a  contract  for  the  sale  of 
land  can  be  enforced  although  there  is  a 
clause  of  forfeiture  in  the  contract  for 
failure  to  perform.  W.  W.  A. 
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799;  Koch  ▼.  Streuter,  218  111.  546,  2  KILA. 
(N.S.)  210,  76  N.  E.  1049. 

Oooke,  J.,  deliyered  the  opinion  of  the 
court: 

Appellant,  Louis  B.  Davis,  filed  his  bill 
of  complaint  in  the-  superior  court  of  Cook 
county  against  Samuel  Isenstein,  Sarah  Is- 
enstein,  Alexander  Eisenstein,  and  Tillie  Ei- 
senstein,  the  appellees,  to  compel  specific 
performance  of  a  contract  for  the  exchange 
of  lands.  A  general  demurrer  interposed 
by  appellees  to  the  bill  was  sustained,  and 
a  decree  was  entered  dismissing  the  bill  for 
want  of  equity.  Appellant  has  appealed 
from  that  decree. 

The  contract,  specific  performance  of 
which  was  sought  to  be  enforced,  was  dated 
December  18,  1911,  and,  after  providing  for 
the  exchange  of  certain  real  estate  in  the 
city  of  Chicago,  it  contained  the  following 
provision:  "The  wilful  neglect  or  failure  by 
either  of  the  parties  hereto  to  perform  his 
or  their  respective  parts  of  the  undertak- 
ings hereunder 'is  to  subject  such  party  to 
the  payment  of  the  sum  of  $1,500  fixed  and 
liquidated  damages  to  the  party  injured,  and 
upon  payment  thereof  this  contract  is  to  be- 
come null  and  void;  and  to  secure  such  pay- 
ment Louis  B.  Davis,  above  named,  hereby 
deposits  the  sum  of  $1,500  with  Peter  Siss- 
man,  to  be  held  by  him  as  escrow  for  the 
mutual  benefit  of  the  parties  hereto,  and  the 
undersigned,  Alexander  Eisenstein  and  Sam- 
uel Eisenstein,  deposit  their  promissory  judg- 
ment note  for  the  sum  of  $1,500  with  said 
Peter  Sissman  for  a  like  purpose;  and  upon 
performance  of  the  within  contract  it  shall 
be  the  duty  of  said  Peter  Sissman  to  pay 
over  to  said  parties  of  the  second  part  the 
said  sum  of  $1,500,  and  deliver  up  and  sur- 
render to  them  said  note  received  from 
them."  The  bill  alleged  that  appellant  had 
performed  his  part  of  the  contract  in  so 
far  as  he  was  permitted  so  to  do,  and  that 
he  has  always  been,  and  is  now,  ready  to 
perform  such  parts  of  the  contract  as  are 
still  unperformed.  Certain  letters  between 
appellant  and  appellees  are  attached  to  the 
bill  as  exhibits,  the  only  one  bearing  upon 
the  questions  presented  here  being  a  letter 
from  appellees  to  appellant  and  to  Peter 
Sissman,  which,  after  referring  to  the  con- 
tract for  the  exchange  of  property,  proceeds 
as  follows:  "The  undersigned  do  hereby  elect 
to  repudiate  and  abandon  any  further  per- 
formance of  the  terms  and  provisions  of  the 
same  on  their  part  to  be  performed,  and  do 
hereby  tender  you,  and  each  of  you,  the 
sum  of  $1,500  in  cash,  legal  tender  money 
of  the  United  States  of  America,  as  fixed 
and  liquidated  damages,  due  and  payable  to 
said  Louis  B.  Davis,  under  the  terms  and 
46  L.R.A.(N.B.) 


provisions  of  the  said  contract,  by  reason  of 
such  repudiation  and  abandonment '  on  our 
part,  and  we  hereby  demand  the  return  to 
us  of  our  promissory  judgment  note  for  the 
sum  of  $1,600,  deposited  with  Peter  Sissman 
under  the  terms  of  said  agreement,  and  here- 
by demand  the  surrender  of  said  contract  of 
December  18,  1911,  for  cancelation  by  the 
respective  parties  hereto."  The  bill  alleged 
tender  of  the  money  mentioned  in  said  let- 
ter. 

In  support  of  the  action  of  the  court  in 
sustaining  the  demurrer  and  dismissing  the 
bill,  appellees  contend  that  specific  perform- 
ance of  the  contract  could  not  be  enforced, 
because  appellees  were  by  the  contract  given 
the  option  either  to  exchange  their  property 
for  that  of  appellant,  or  to  pay  to  appellant 
$1,500,  and  that,  by  tendering  to  appellant 
$1,500,  the  contract,  in  so  far  as  it  required 
the  exchange  of  the  property  therein  de- 
scribed, became  null  and  void.  Appellant, 
on  the  other  hand,  contends  that  the  sole 
object  of  the  agreement  was  the  exchange 
of  property,  and  not  the  recovery  of  dam- 
ages; that  the  clause  providing  for  liquidat- 
ed damages  cannot  fairly  be  considered  in 
any  light  other  than  that  it  was  inserted 
for  the  purpose  of  insuring  performance,  and 
that  specific  performance  should  not  there- 
fore be  denied.  Appellant  also  contends 
that,  if  appellees'  construction  of  the  provi- 
sion relating  to  liquidated  damages  be  the 
correct  one,  still  the  demurrer  should  have 
been  overruled,  because  it  appears  from  the 
bill  that  the  appellees  have  not  paid  the 
$1,500,  but  have  only  tendered  the  same, 
and  have  not  kept  their  tender  good. 

The  determination  of  all  the  points  raised 
depends  almost  entirely  upon  the  construc- 
tion to  be  given  that  part  of  the  contract 
quoted  above.  If  this  contract,  upon  its  face, 
is  an  option  contract,  giving  either  party 
the  privilege  of  terminating  it  upon  the  pay- 
ment of  the  amount  of  damages  stipulated 
therein,  then  the  demurrer  to  the  bill  was 
properly  sustained. 

It  is  a  general  rule  that  equity  will  de- 
cree a  specific  performance  of  a  contract 
providing  for  a  certain  act  to  be  done  with 
a  sum  annexed,  whether  by  way  of  penalty 
or  damages,  to  secure  the  performance  of 
the  contract;  but  where  the  contract  pro- 
vides for  the  performance  of  one  of  two 
things  in  the  alternative, — ^that  is,  where  a 
party  has  the  right  either  to  perform  cer- 
tain acts  or  pay  a  sum  of  money  stipulated 
in  lieu  thereof, — then  equity  will  not  decree 
a  specific  performance  of  the  first  alter- 
native. Lyman  v.  Gedney,  114  111.  388,  55 
Am.  Rep.  871,  29  N.  E.  282;  Barrett  v.  Gei- 
singer,  179  111.  240,  53  N.  E.  576;  Koch  v. 
Streuter,  218  111.  546,  2  L.R.A.(N.S.)   210, 
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75  X.  E.  1049.  TliiB  rule  was  aUo  recog- 
nized in  Mikelaiezak  ▼.  Kruppa,  254  III. 
209,  98  N.  E.  257.  Applying  these  rules  to 
the  contrmct  under  consideration,  we  find 
that  specific  performance  thereof  cannot  be 
enforced.  By  this  contract  the  sum  of  $1,- 
600  is  not  only  fixed  as  liquidated  damages 
to  the  party  injured  in  case  of  nonperform- 
ance, but  it  is  also  provided  that  upon  the 
payment  of  that  sum  the  contract  is  to  be- 
come null  and  void.  This  clearly  gives  either 
party  the  option  to  pay  the  penalty,  or  to 
convey  in  accordance  with  the  terms  of  the 
contract.  While  it  is  not  by  express  terms 
made  an  option  contract,  the  language  em- 
ployed will  admit  of  no  other  construction. 
By  electing  to  pay  the  penalty  instead  of 
complying  with  the  other  terms  of  the  con- 
tract, and  by  tendering  the  money  to  ap- 
pelhint,  appellees  exercised  the  option  given 
them,  and  the  contract,  by  its  terms,  became 
null  and  void,  and  appellant  was  entitled  to 
Qo  further  relief.  The  contract  in  this  case 
is  unlike  any  considered  in  the  cases  cited 
by  appellant,  in  that  it  provided  that,  upon 
the  payment  of  the  amount  fixed  upon. for 
liquidated  damages,  the  contract  was  to  be- 
come null  and  void. 

Appellant's  contention  that  appellees  have 
not  kept  their  tender  good  is  without  force. 
If  the  tender  was  necessary,  appellees  did 
all  that  was  required  of  them.  The  bill 
alleges  a  tender;  and,  as  the  demurrer 
simply  challenged  the  sufficiency  of  the  bill, 
it  was  not  necessary  for  appellees  to  renew 
the  tender,  or  to  pay  the  money  into  court 
upon  the  filing  of  the  demurrer. 

The  decree  of  the  Superior  Court  ia  af- 
firmed. 
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Criminal  law  —  indictment  —  pendency 
of  certiorari. 

1.  An  indictment  may  be  found  against 


one  accused  of  murder,  notwithstanding  the 
pendency  of  certiorari  proceedings  to  re- 
view the  action  of  the  committing  magis- 
trate. 

Homicide  —  conspiracy  to  commit  fel- 
ony —  liability  for  consequences. 

2.  One  of  two  persons  who  confederate 
to  commit  a  robbery  may  be  convicted  of 
murder  in  case  his  companion  kills  the  one 
upon  whom  the  felony  was  to  be  committed 
in  carrying  out  the  enterprise,  although  the 
killing  was  not  intended,  and  accused  only 
remained  to  watch  while  his  companion  at- 
tiempted  to  secure  the  money. 

Appeal  —  evidence  —  declarations  -« 
harmlesaness. 

3.  Error  in  receiving  evidence  of  declara- 
tions of  one  conspirator  in  the  other's  pres- 
ence, charging  him  with  the  crime,  in  a 
trial  of  the  letter,  is  harmless  where  his 
responses  contained  countercharges. 

Same  —  striking  out  testimony. 

4.  Error  in  admitting  evidence  offered  by 
the  prosecution  may  &  cured  by  striking 
it  out  and  instructing  the  jury  to  disre- 

g.rd  it  at  the  request  of  the  prosecuting  at- 
rney.  * 

Witness  —  contaradiction  —  conflicting 
statements. 

5.  The  attention  of  a  witness  for  accused 
may  be  directed  to  conflicting  statements 
made  to  the  police,  and  the  inconsistency 
established  by  testimony  of  the  stenograph- 
er who  made  notes  of  the  statements  when 
made. 

(April  2,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  a  Trial  Term  for  Monroe  County  con- 
victing him  of  murder  in  the  first  degree, 
from  an  order  overruling  a  demurrer  to  the 
indictment,  and  from  orders  denying  his  mo- 
tion for  a  new  trial  in  arrest  of  judgment, 
and  denying  a  motion  to  Inspect  the  minutes 
of  the  grand  jury.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  D.  Forsjrth,  for  appellant: 

The  court  erred  in  overruling  the  defend- 
ant's motion  to  dismiss  the  indictment  on 
the  ground  that  it  was  prematurely  and  il- 
legally obtained,  and  in  refusing  to  award 
the  defendant  a  preliminary  examination 
before  a  magistrate. 

Wharton,  Grim.  Law,  3d  ed.  §  458,  &  note ; 


Sote.^ReBpansi'bility  of  one  assisting 
in  robbery  during  which  his  compan* 
ion  eomuiits  murder, 

Ab  to  liability  of  one  assisting  in  bur- 
glary during  which  his  companion  commits 
muider,  see  note  to  Conrad  v.  State,  6 
LR.A.(N5.,    1154. 

And  for  a  treatment  of  the  general  ques- 
tion of  homicide  in  the  commisison  of  an 
onlawful  act,  see  the  extensive  note  to  Peo- 
ple V  Sullivan,  63  L.R.A.  353. 

The  general  rule  is  that  if  a  number  of 
penons  agree  or  conspire  to  commit  and 
45  L.IU.(N5.) 


enter  upon  the  commission  of  robbery,  all 
are  criminally  responsible  for  the  death  of 
a  person  that  ensues  as  a  natural  conse- 
quence or  in  furtherance  of  a  common  pur- 
pose, although  the  one  accused  may  not 
have  done  the  actual  killing.  Boyd  v. 
United  States,  142  U.  S.  460,  35  L.  ed.  1076, 
12  Sup.  Ct.  Rep.  292;  McLeroy  v.  State, 
120  Ala.  274,  25  So.  247  j  People  v.  Pool, 
27  Cal.  673;  People  v.  Lawrence,  143  Cal. 
148,  68  L.R.A.  193,  76  Pac.  893;  Andrews 
V.  People,  33  Colo.  193,  108  Am.  St.  Rep. 
76,  79  Pac.  1031;  Rex  v.  Tin  Ah  Chin,  3 
Haw.  90:   Brennan  v.  People,  15  111.  511; 
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Wharton,  Grim.  PI.  &  Pr.  8th  ed.  §  358,  &. 
note;  Rowland  v.  Com.  82  Pa.  405;  Grand 
Jury  V.  Public  Press,  4  Brewst.   (Pa.)   313. 

The  court  erred  in  charging  the  jury  that 
they  might  convict  the  defendant  of  the 
crime  of  murder  in  the  first  degree,  if  they 
found  that  the  shot  ^?s  fired  by  either  of 
them  while  they  were  engaged  in  committing 
the  crime  of  grand  larceny. 

People  V.  Fitzgerald,  156  N.  Y.  268,  50  N. 
E.  846,  11  Am.  Crim.  Rep.  700. 

It  was  error  to  overrule  the  objections  of 
the  defendant  as  to  the  testimony  of  the 
witness  Larzelere. 

People  V.  Conrow,  200  N.  Y.  369,  93  K.  E. 
943;  People  v.  Fielding,  168  N.  Y.  542,  46 
L.R.A.  641,  70  Am.  St.  Rep.  495,  53  N.  E. 
497,  11  Am.  Crim.  Rep.  88;  People  v,  Corey, 


157  N.  Y.  332,  51  N.  E.  1024,  11  Am.  Crim. 
Rep.  487;  People  v.  Smith,  162  N.  Y.  630, 
56  N.  E.  1001;  Cosselmon  v.  Dunfee,  172 
N.  Y.  607,  65  N.  E.  494;  People  v.  Davey, 
179  N.  Y.  351,  72  N.  E.  244. 

In  order  to  lay  the  foundation  for  the  in- 
quiry of  a  witness  as  to  the  statements  made 
out  of  court,  he  must  first  be  inquired  of  as 
to  the  fact  in  order  to  make  the  inquiry 
material. 

1  Greenl.  3ded.  522;  Combs  v.  Winchester, 
39  N.  H.  13,  75  Am.  Dec.  203;  Bearss  ▼. 
Copley,  10  N.  Y.  93;  Stacy  v.  Graham,  14 
N.  Y.  492;  Lee  v.  Chadsey,  3  Abb.  App.  Dec. 
43;  McCulloch  v.  Dobson,  133  N.  Y.  114,  30 
N.  E.  641;  Dorry  v.  Union  R.^Co.  104  App. 
Div.  309,  93  N.  Y.  Supp.  637 ;  Hanselman  v. 
Broad,  113  App.  Div.  447,  99  N.  Y.  Supp. 


Moynihan  v.  State,  70  Ind.  126,  36  Am. 
Rep.  178;  State  v.  Lee,  91  Iowa,  499,  60 
N.  W.  119;  Ross  v.  Com.  —  Ky.  — ,  9  S. 
W.  707;  State  v.  Barrett,  40  Minn.  77,  41 
N.  W.  364;  State  v.  Murray,  126  Mo.  526, 
29  S.  W.  690;  Pumphrey  v.  State,  84  Neb. 
636,  23  L.RA.(N.S.)  1023,  112  N.  W.  19, 
18  Ann.  Cas.  979;  State  v.  Hamilton,  13 
Nev.  386;  State  v.  Young,  67  N.  J.  L.  223, 
51  Atl.  939;  People  v.  Giro,  197  N.  Y.  152, 
90  N.  E.  432;  People  v.  Giusto,  206  N.  Y. 
67,  99  N.  E.  190;  Stephens  v.  State,  42 
Ohio  St.  160;  Lindsay  v.  State,  4  Ohio  C. 
C.  N.  S.  409,  24  Ohio  C.  C.  1;  Holmes  v. 
State,  6  Okla.  Crim.  Rep.  541,  119  Pac.  430, 
120  Pac.  300;  Com.  v.  Eagan,  190  Pa.  10, 
42  Atl.  374;  Com.  v.  Comporto,  233  Pa. 
10,  81  Atl.  906;  Isaacs  v.  State,  36  Tex. 
Crim.  Rep.  605,  38  S.  W.  40;  Darlington 
V.  State,  40  Tex.  Crim.  Rep.  333,  50  S.  W. 
376;  Gates  v.  State,  48  Tex.  Crim.  Rep.  131, 
86  S.  W.  769;  Bass  v.  State,  59  Tex.  Crim. 
Rep.  186,  127  S.  W.  1020;  Williams  v.  State, 
—  Tex.  Crim.  Rep.  — ,  144  S.  W.  622; 
State  V.  King,  24  Utah,  482,  91  Am.  St. 
Rep.  808,  68  Pac.  418;  Trim  v.  Com.  18 
Gratt.  983,  98  Am.  Dec.  765;  Mitchell  v. 
Com.  33  Gratt.  846;  Miller  v.  State,  25 
Wis.  384;  Ciay  v.  State,  15  W>o.  42,  86 
Pac.  17,  644;  Reg.  v.  Jackson,  7  Cox,  C. 
C.  367,  1  East,  P.  C.  299;  Reg.  v.  Franz, 
2  Fost.  &  F.  580.  And  in  Reg.  v.  Bowen, 
Car.  k  M.  149,  an  analogous  case,  it  was 
held  that  one  who  engaged  in  the  common 
purpose  with  another  of  robbing  a  third 
person,  could  be  convicted  of  wounding  with 
intent  to  do  grievous  bodily  harm,  where 
the  defendant's  co-conspirator  wounded  the 
prosecutor  in  their  attempt  to  rob  him. 

And  it  has  been  held  that  where  two  or 
more  conspire  to  commit  a  robbery,  and  dur- 
ing the  commission  thereof  a  life  is  taken, 
it  is  not  essential  to  the  conviction  of  one 
of  the  participants  that  the  state  either  al- 
lege or  prove  that  he  used  the  weapon  with 
which  the  killing  was  done.  People  v. 
Cotta,  49  Cal.  166;  Ross  v.  Com.  —  Ky.  — , 
9  S.  W.  707;  Lindsay  v.  State,  4  Ohio  C. 
C.  N.  S.  409,  24  Ohio  C.  C.  1 ;  Com.  v.  Com- 
porto, 233  Pa.  10,  81  Atl.  906. 

So  it  has  been  held  that  entering  into  a 
45  L.R.A.(N.S.) 


conspiracy  to  commit  robbery  is  sufficient 
to  render  one  conspirator  criminally  liable 
for  the  death  of  one  killed  during  the  at- 
tempt to  carry  out  the  robbery,  even  though 
he  was  not  present  at  the  time  of  the  kill- 
ing, and  even  though  the  actual  killing  was 
done  by  parties  hired  by  his  co-conspirators 
to  perpetrate  the  robbery.  Isaacs  v.  State, 
36  Tex.  Crim.  Rep.  505,  38  S.  W.  40. 

And  it  has  been  held  that  one  who  enters 
into  a  conspiracy  to  rob,  in  the  carrying  out 
of  which  life  is  taken  by  the  other  con- 
spirators, is  as  guilty  of  murder  as  if  he 
had  actually  done  the  killing,  where  he 
shares  in  the  proceeds  of  the  robbery,  even 
though  he  was  not  present  when  the  rob- 
bery and  killing  took  place.  Reagan  y. 
People,  49  Colo.  316,  112  Pac.  785. 

And  where  several  persons  conspire  to 
commit  robbery,  and  to  resist  arrest  if  nec- 
essary, and,  after  the  consummation  of  the 
robbery  and  during  fresh  flight,  a  pursuing 
officer  is  killed  while  attempting  to  arrest 
the  conspirators,  each  and  all  are  equally 
responsible  for  the  homicide,  irrespective  of 
whichever  actually  did  the  killing.  People 
V.  Poole,  27  Cal.  573;  State  v.  Morgan,  22 
Utah,  162,  61  Pac.  527. 

And  all  are  equally  responsible  where  the 
killing  is  done  immediately  after  the  rob- 
bery for  the  purpose  of  preventing  detec- 
tion. State  V.  Williams,  28  Nev.  395,  82 
Pac.  353;  Holmes  v.  State,  6  Okla.  Crim. 
Rep.  541,  119  Pac.  430,  120  Pac.  300.  And 
see  State  v.  Davis,  87  N.  C.  514,  wherein  it 
was  held  that  one  who  hired  another  to 
commit  a  robbery  could  be  held  as  accessory 
to  the  murder  of  the  person  robbed,  where  it 
was  committed  to  prevent  detection. 

But  one  who  has  conspired  to  commit, 
and  has  participated  in  the  commission  of, 
a  robbery,  cannot  be  held  criminally  respon- 
sible for  the  death  of  the  person  robbed  at 
the  hands  of  another  than  the  accused, 
where  the  killing  was  after  the  robbery  had 
been  consummated,  and  where  the  act  was 
prompted  by  the  individual  malice  of  the 
perpetrator.  McLeroy  v.  State,  120  Ala. 
274,  25  So.  247.  And  see  State  v.  Davis, 
supra,  wherein  the  defendant  hired  another 
to  commit  a  robbery,  and  shortly  after  the 
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404;  People  v.  Mallon,  116  App.  Div.  425, 
101  N.  Y.  Supp.  814. 

Mr.  William  F.  liOve,  with  Mr.  John 
W.  Barrett,  for  respondent: 

There  is  nothing  in  the  statutes  or  prac- 
tice of  the  courts  that  prevents  a  grand  jury 
from  finding  an  indictment,  or  an  appropri- 
ate court  from  proceeding  to  try  and  deter- 
mine the  same,  hecause  an  examination  in 
relation  to  the  same  offense  is  at  the  time 
pending  undetermined  before  an  inferior 
magistrate. 

People  ex  rel.  Phelps  v.  Westbrook,  12 
Hun,  646. 

Defendant  was  properly  convicted  of  mur- 
der in  the  first  degree. 

Ruloff  ▼.  People,  45  N.  Y.  213 ;  People  v. 
Wilson,  146  X.  Y.  628,  40  N.  E.  392;  People 


V.  Wise,  163  N.  Y.  440,  57  N.  E.  740;  Peo- 
ple v.  Sullivan,  173  N.  Y.  122,  63  L.R.A. 
353,  39  Am.  St.  Rep.  582,  65  N.  E.  989; 
People  V.  Flanigan,  174  N.  Y.  356,  66  >J.  E. 
988;  People  v.  Giro,  197  N.  Y.  162,  90  N.  E. 
432;  People  v.  Schleiman,  197  N.  Y.  383,  27 
L.R.A.(N.S.)  1075,  90  N.  E.  950,  18  Ann. 
Cas.  588;  People  v.  Hill,  198  N.  Y.  64,  91 
N.  E.  272;  People  v.  Madas,  201  N.  Y.  349, 
94  K.  E.  857,  Ann.  Cas.  1912B,  229;  Con- 
rad V.  State,  75  Ohio  St.  52,  6  L.R.A.(N.S.) 
1154,  78  N.  E.  957,  8  Ann.  Cas.  966;  State  v. 
Brown,  7  Or.  209;  Com.  v.  Eagan,  190  Pa. 
10,  42  Atl.  374;  People  v.  Vasquez,  49  Cal. 
560;  People  v.  Lawrence,  143  Cal.  148,  68 
L.R.A.  193,  76  Pac.  893. 

The  error  in  the  admission  of  the  testi- 
mony of  the  witness  Larzelere  was  cured  by 


commission  thereof  the  party  committing  it 
returned  and  killed  the  person  robbed,  and 
it  was  held  that  defendant  was  not  liable 
as  an  accessory  to  the  murder,  if  the  hired 
robber  returned  to  kill  through  his  own 
malice,  and  not  to  conceal  the  robbery. 

The  question  of  the  relation  of  delibera- 
tion and  premeditated  malice  to  the  ques- 
tion under  consideration  in  the  present  note 
has  arisen  in  a  number  of  cases,  it  being 
the  general,  and  seemingly  the  better,  rule 
that,  since  robbery  is  a  crime  which  in  its 
commission  will  probably  and  naturally  en- 
danger human  life  (see  to  this  effect  Boyd 
V.  United  States,  142  U.  S.  450,  35  L.  ed. 
1076,  12  Sup.  Ct.  Rep.  292;  Andrews  v. 
People,  33  Colo.  193,  108  Am.  St.  Rep.  76, 
79  Pac.  1031;  State  v.  Barrett,  40  Minn. 
77.  41  N.  W.  463 ;  and  People  v.  Giro,  197 
y.  Y.  152,  90  N.  E.  432),  the  turpitude  of 
the  act  contemplated  supplies  such  ele- 
ments, and  that  proof  thereof  need  not  be 
made.  In  fact,  it  has  been  expressly  said 
that  such  is  the  case.  Sec  Pumphrey  v. 
State,  84  Neb.  636,  23  L.R.A.(N.S.)  1023, 
112  X.  W.  19,  18  Ann.  Cas.  979;  and  State 
T.  King,  24  Utah,  482,  91  Am.  St.  Rep.  808. 
68  Pac.  418. 

In  other  instances  it  has  been  stated 
that  where  the  statute  makes  the  taking  of 
human  life  in  an  attempt  to  perpetrate  a 
robbery  murder  in  the  first  degree,  the  ele- 
ments of  malice,  intent,  and  premeditation 
or  deliberation  do  not  enter  into  the  crime, 
and  are  not  essentials,  and  that  a  convic- 
tion may  be  had  without  reference  thereto. 
Andrews  ▼.  People,  33  Colo.  193,  108  Am. 
St.  Rep.  76,  79  Pac.  1031,  wherein,  in  so 
holding,  the  court  said:  "There  is  no  ques- 
tion from  the  testimony  but  that  the  defend- 
ants committed  the  homicide  in  an  attempt 
to  perpetrate  the  crime  of  robbery.  That 
fact  is  undisputed.  The  element  of  malice 
does  not  enter  into  the  crime  of  murder 
committed  in  such  circumstances.  The  pur- 
pose of  the  statute  was  to  make  every  homi- 
cide committed  in  the  perpetration  of  or 
attempt  to  perpetrate  certain  felonies  mur- 
der, which  may  be  punished  by  death,  if  the 
j'iry  so  determine,  without  regard  to  malice, 
deliberation,  or  premeditation.  When, 
45  L.R.A.(NJ5.) 


therefore,  the  proof  was  undisputed  that 
the  homicide  was  committed  in  an  attempt 
to  perpetrate  a  robbery  which  the  defend- 
ants had  conspired  to  commit,  it  was  not 
necessary  to  prove  any  facts  from  which 
malice,  deliberation,  or  premeditation  could 
be  inferred.  So  that,  if  the  court  did  not 
properly  state  the  law  on  the  subject  of 
malice,  it  was  error  without  prejudice,  be- 
cause malice,  in  the  legal  acceptation  of 
that  term,  was  not  an  element  of  the  crime 
for  which  the  defendants  were  tried  and 
convicted;  nor  did  the  court  err  in  the  in- 
struction given,  or  in  refusing  the  one  re- 
quested, because  the  statute  makes  the  tak- 
ing of  human  life  in  an  attempt  to  perpe- 
trate a  robbery  murder  in  the  first  degree, 
as  it  is  termed,  which  may  be  punished  by 
death,  without  regard  to  the  questions  of 
intent,  premeditation,  or  deliberation." 
Stephens  v.  State,  42  Ohio  St.  150;  Lindsay 
V.  State,  4  Ohio  C.  C.  N.  S.  409,  24  Ohio 
C.  C.  1;  Com.  v.  Aston,  227  Pa.  106,  75 
Atl.  1017.  And  in  Ross  v.  Com.  —  Ky.  — , 
9  S.  W.  707,  it  was  held  that  it  was  not 
error  to  fail  to  charge  that  the  accused  must 
be  found  to  have  been  actuated  by  malice  in 
order  to  convict. 

The  majority  of  the  cases,  however,  mere- 
ly adhere  to  the  general  proposition  that 
where  several  associate  together  to  commit 
robbery,  and  one  of  the  associates  takes 
life  while  committing  the  robbery,  and  in 
furtherance  of  the  common  purpose  to  rob, 
the  other  participants  are  equally  guilty, 
althougli  they  did  not  purpose  or  intend  to 
take  life,  or  in  fact  prohibited  such  other 
from  taking  it,  or  regretted  that  it  was 
taken.  The  following  cases  are  to  this  ef- 
fect: People  V.  Vasquez,  49  Cal.  560,  set 
out  and  quoted  in  People  v.  Friedman; 
People  V.  Lawrence,  143  Cal.  148,  68  L.R.A. 
193,  76  Pac.  893;  Roagan  v.  People,  49 
Colo.  316,  112  Pac.  785,  wherein  the  defend- 
ant neitlier  contemplated  nor  anticipated 
that  life  would  be  taken;  Brennan  v.  Peo- 
ple, 15  111.  511,  wherein  defendant  did  not 
assent  to  any  arrangement  having  death  for 
its  object;  Movnihan  v.  State,  70  Ind.  126, 
36  Am.  Rop.  178:  Dean  v.  State,  85  Miss. 
48,  37  So.  501 ;  Stephens  v.  SUte,  42  Ohio 
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the  court  in  Btriking  out  the  same  and  in- 
Btructing  the  jury  to  diBregard  it. 

Greenfield  v.  People,  85  N.  Y.  75,  39  Am. 
Rep.  636;  People  v.  Wilson,  141  N.  Y.  185, 
36  N.  E,  230;  People  v.  Hoch,  150  N.  Y. 
291,  44  K.  E.  976;  People  ▼.  Barnes,  202  N. 
Y.  88,  95  N.  E.  15. 

WiUard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

Sometime  in  November,  19.10,  one  Jacob 
Kuhn  and  the  appellant,  Ralph  Friedman, 
entered  into  a  conspiracy  to  obtain  money 
feloniously  and  by  force,  in  the  nighttime, 
from  the  person  or  custody  of  George 
A.  Schuchart,  a  grocer  in  the  city  of  Roch- 
ester. The  conspiracy  was  carried  into 
effect  between  half  past  9  and  half  past 
10  o'clock  in  the  evening  of  November  15, 
1910.  One  of  the  conspirators  waited 
in  the  street  outside  the  store;  the  other 
entered  the  store  to  perform  the  more  ac- 
tive part  of  the  contemplated  robbery  or 
larceny.  A  struggle  ensued  within  between 
the  grocer  and  his  assailant,  during  which 
three  revolver  shots  were  fired,  one  of  which 
inflicted  a  mortal  wound  upon  Mr.  Schu- 
chart. The  appellant,  Friedman,  who  claims 
to  have  been  the  one  who  waited  outside, 
testified  that  he  entered  the  door  upon  hear- 
ing the  three  shots  and  found  Kuhn  and  Mr. 
Schuchart  there  engaged  in  a  personal  en- 
counter. He  states  that  he  reached  his  arm 
over  to  knock  the  revolver  up,  when  a  fourth 
shot  was  fired  which  penetrated  his  left 
wrist.  The  conspirators  then  fied,  leaving 
Mr.  Schuchart  dying  upon  the  floor  of  his 
grocery.  The  theory  of  the  prosecution  was 
that  the  appellant,  Friedman,  shot  and  kill- 
ed Mr.  Schuchart  in  the  store,  accidentally 
shooting  himself  through  the  wrist  in  the 


struggle,  while  Kuhn  waited  outside  and  be- 
came liable  for  the  murder  as  co-conaplrator 
in  the  felonious  attempt  to  rob  or  steaL  In 
the  case  of  People  ▼.  Kuhn,  205  N.  Y.  548, 
98  N.  E.  1110,  now  under  consideration  at 
the  same  time  with  this  appeal,  the  conten- 
tion in  behalf  of  the  people  is  the  s&mey  and 
the  trial  judge  charged  the  jury  therein 
that  they  could  not  find  Kuhn  guilty  of  ac- 
tually doing  the  shooting,  although  they 
might  convict  him  of  murder  in  the  first 
degree,  as  they  did. 

I  do  not  propose  to  discuss  the  evidence 
in  this  case  further  than  is  absolutely  neces- 
sary in  considering  such  of  the  except iona 
as  are  sufficiently  serious  to  require  notice. 
It  is  enough  to  say  that  the  proof  is  ample 
to  sustain  the  verdict. 

The  grand  jury  had  jurisdiction  to  in- 
dict the  defendant,  notwithstanding  the 
pendency  of  certiorari  proceedings  in  his  he^ 
half  to  review  the  action  of  the  magistrate 
by  whom  he  had  previously  been  conunitted 
to  await  the  action  of  the  supreme  court. 
People  ex  rel.  Phelps  ▼.  Westbrook,  12  Hnn, 
646.  The  objection  that  for  this  reason  the 
indictment  should  be  dismissed  as  premature 
is  untenable. 

The  indictment  is  in  the  common -law 
form  and  authoriised  the  introduction  of  evi- 
dence to  establish  the  defendant's  guilt  of 
murder  in  the  first  degree,  committed  either 
with  a  deliberate  and  premeditated  design 
to  effect  the  death  of  the  person  killed,  or 
without  a  design  to  effect  death,  while  en- 
gaged in  committing  or  attempting  to  com- 
mit a  felony.  People  ▼.  Sullivan,  173  N*.  Y. 
122,  63  L.R.A.  353,  93  4m.  St.  Rep.  682,  65 
N.  £.  989.  There  was  sufficient  evidence 
to  sustain  a  finding  that  the  appellant  per- 
sonally shot  and  killed  George  A.  Schuchart 


St.  150;  Miller  v.  State,  25  Wis.  384.  And 
in  New  York  the  statute  expressly  defines 
one  form  of  murder  in  the  first  degree  as  a 
killing  "without  a  design  to  effect  death  by 
a  person  engaged  in  the  commission  of  a 
felony  either  upon  or  affecting  the  person 
killed  or  others."  See  People  v.  Wise,  163 
N.  Y.  440,  57  N.  E.  740. 

But  see  Nite  v.  State,  41  Tex.  Crim.  Rep. 
340,  64  S.  W.  763,  wherein  it  was  held  that 
a  charge  to  the  effect  that  if  the  jury  had 
a  reasonable  doubt  whether  the  killing  was 
contemplated  and  assented  to  by  defendant, 
or  whether  it  was  done  with  his  knowledge, 
they  should  find  him  not  guilty,  was  held 
to  "clearly,  fairly,  and  succinctly"  state  the 
law  as  to  one  who  conspired  to,  and  par- 
ticipated in  the  perpetration  of,  a  robbery. 
(This  ruling  was  probably  made  with  a 
view  to  Penal  Code,  Article  711,  which  de- 
fines the  crime  as  killing  with  express 
malice  in  the  perpetration  of  robbery.  But 
see  Abbata  v.  State,  51  Tex.  Crim.  Rep.  510, 
46  LJLA.(NJB.) 


102  8.  W.  1125,  which  is  to  the  effect  that 
where  there  is  implied  malice,  the  con- 
spirator may  be  convicted  of  murder  in 
the  second  degree.)  And  see  Oates  v.  State, 
51  Tex.  Crim.  Rep.  449,  103  S.  W.  859, 
wherein  it  was  said  that  malice  was  a  part 
of  the  law  of  murder  in  the  first  degree  in 
the  commission  of  a  robbery,  and  that  an 
instruction  in  such  a  case  which  failed  to 
charge  as  to  malice  was  erroneous. 

And  in  Reg.  v.  Lee,  4  Fost.  &  F.  63,  it 
was  said  that  if  there  was  a  joint  intent 
that  violence  should  be  used,  and  such  vio- 
lence was  used,  resulting  in  death,  all  are 
guilty  of  murder,  although  death  was  not 
intended;  but  that  if  there  was  merely  a 
joint  design  to  commit  a  felony,  and  no  de- 
sign to  commit  personal  violence,  and  one 
of  the  conspirators,  without  the  knowledge 
or  consent  of  the  others,  usedasuch  violence 
as  caused  death,  and  such  others  did  not  be- 
come parties  thereto,  they  should  be  ac- 
quitted. Q.  J.  C. 
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With  a  deliberate  and  premeditated  design 
li)  effect  death.  The  proof  also  suffices  to 
GT'-old  the  conviction  even  if  the  killing  was 
en  intentional,  on  the  ground  that  the  homi- 
c.ii*'  vas  eonunitted  by  persons  engaged  in 
a  common  attempt  to  commit  a  felony. 

At  the  close  of  the  charge,  counsel  for 
the  defendant  asked  the  court  to  instruct 
tfce  jury  as  follows:  "If  the  jury  believe 
that  the  defendant,  Friedman,  and  Kuhn,  did 
c-infederate  and  agree  together  to  enter  the 
fton  of  Sefauchart  and  take  money  from  it 
dj  stealth,  and  that  the  scope  and  plan  of 
(execution  of  their  unlawful  enterprise  did 
not  invohre  the  use  of  force  or  violence 
which  might  result  in  the  taking  of  human 
life,  then  the  defendant  is  not  responsible 
for  the  act  of  Kuhn  in  taking  hiunan  life,  if 
Uiev  find  that  the  defendant  did  not  shoot 
and  kill  Schuchart." 

It  is  contended  that  the  refusal  to  charge 
this  request  was  error.  I  think  not.  The 
learned  trial  judge  had  previously  charged 
the  jury  correctly  on  this  subject,  as  fol- 
lows: "If  they  [Friedman  and  Kuhn]  went 
to  the  store  of  Schuchart  merely  to  steal  his 
money,  that  would  not  necessarily  mean  that 
their  errand  was  of  a  dangerous,  homicidal 
character,  or  that  it  necessarily  involved  the 
use  of  violence  which  might  result  in  the 
taking  of  human  life  unlawfully.  But  if 
they  confederated  together  to  commit  a  fel- 
ony at  Schucharfs  store,  then  it  is  left  to 
you  to  say  whether  or  not  they  intended  the 
aatural  and  probable  consequences  of  their 
a^t,  and  each  one  would  be  responsible  for 
t::e  acts  of  the  other  in  carrying  out  their 
jcint  enterprise." 

If  the  natural  and  probable  consequence 
of  the  common  enterprise  was  the  killing  of 
Mr.  Schuchart  in  case  of  resistance  on  his 
part,  the  defendant  was  liable  for  murder 
•n  the  first  degree,  although  he  did  not  do 
ihe  actual  kiUing.    People  v.  Giro,  197  N. 
V.  352,  157,  168,  90  N.  E.  432;   People  v. 
-\tada8,  201  N.  Y.  349,  352,  94  N.  E.  857, 
Ann  Cas.  1912B,  229.     The  request  assumes 
tUt,    if   the    appellant    did    not    fire    the 
fi^tal   shot,   he  could  escape   liability,   un- 
'—!»  the  conspiracy  expressly  contemplated 
x-v  use  of  such  force  or  violence  as  might 
«M^  death.       This   is  an  erroneous  view 
-i  the  law.     An  erpress  agreement  by   in- 
tending robbers  not  to  kill  in  carrying  out 
t  plan  of  robbery  would  not  save  any  of 
t:.e  conspirators  from  responsibility   for   a 
homicide  by  one  of  them  in  committing  or 
attempting  to  commit  the  robbery,  if  such 
killing  was  the  natural  and  probable  result 
•Jf  the  robbery  or  attempt  to  rob,  in  such  a 
45  L.R.A.(NJ3.) 


contingency  as  actually  occurred  in  this 
case. 

In  People  v.  Vasquez,  49  Cal.  560,  the 
prosecution  was  under  a  statutory  provision 
similar  to  ours,  which  makes  it  murder  in 
the  first  degree  to  kill  another  where  the 
homicide  is  committed  in  perpetrating  or 
attempting  to  perpetrate  the  crime  of  rob- 
bery. In  that  case  the  following  instruc- 
tion to  the  jury  was  held  to  be  a  correct 
statement  of  the  law:  "It  is  no  defense  to 
a  party  associated  with  others  in,  and  en- 
gaged in,  a  robbery,  that  he  did  not  pro- 
pose or  intend  to  take  life  in  its  perpetra- 
tion, or  that  he  forbade  his  associates  to 
kill,  or  that  he  disapproved  or  regretted  that 
any  person  was  thus  slain  by  his  associates. 
If  the  homicide  in  question  was  committed 
by  one  of  his  associates  engaged  in  the  rob- 
bery, in  furtherance  of  their  common  pur- 
pose to  rob,  he  is  as  accountable  as  though 
his  own  hand  had  intentionally  given  the 
fatal  blow,  and  is  guilty  of  murder  in  the 
first  degree."  See  also  People  v.  Lawrence, 
143  Cal.  148,  68  L.R.A.  193,  76  Pac.  893. 

I  think  that  an  error  was  committed, 
although  a  harmless  one  under  all  the  cir- 
cumstances, in  receiving  testimony  as  to 
declarations  by  Kuhn  in  the  defendant's 
presence,  which  imported  that  Kuhn  did  not 
do  the  shooting,  and  from  which  it  would 
follow  that  the  defendant  must  have  done  it. 

Inasmuch,  however,  as  the  responses 
made  by  the  defendant  to  these  declarations 
were  virtually  countercharges  against  Kuhn, 
and  the  conversation  left  each  participant  in 
the  crime  in  the  position  of  charging  the 
other  with  being  the  principal  offender,  I 
do  not  see  how  the  admission  of  the  evi- 
dence could  have  done  any  injury.  Under 
some  conditions,  however,  an  error  of  this 
character  might  be  extremely  prejudicial  to 
a  defendant.  Ordinarily,  the  unsworn  state- 
ments of  others  as  to  the  circumstances  of 
a  crime  are  not  provable  against  an  accused 
person,  even  though  they  were  made  in  his 
presence,  unless  they  elicited  some  express 
or  tacit  admission  from  the  defendant  tend- 
ing to  establish  his  guilt.  It  is  only  for 
the  purpose  of  eliciting  or  explaining  some 
compromising  word  or  act  of  the  accused 
party  at  the  time,  that  evidence  of  such  dec- 
larations by  others  is  receivable  at  all.  If 
this  rule  were  more  carefully  observed  on 
criminal  trials,  the  appellate  courts  would 
be  relieved  of  a  frequent  cause  of  embarrass- 
ment. The  doctrine  is  by  no  means  new. 
Judge  Haight,  writing  for  this  court  in 
People  V.  Kennedy,  184  N.  Y.  449,  467,  58 
N.  E.  662,  654,  expressly  pointed  out  that 
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statements  made  in  the  presence  of  a  party 
are  not  received  as  evidence  in  themselves, 
but  for  the  purpose  of  ascertaining  the  reply 
which  the  party  to  be  affected  makes  to 
them.  "They  are  only  competent  when  the 
person  affected  hears  and  fully  comprehends 
the  effect  of  the  words  spoken,  and  when 
he  is  at  full  liberty  to  make  answer  thereto, 
and  then  onlv  under  such  circumstances  as 
would  justify  the  inference  of  assent  t>r 
acquiescence  as  to  the  truth  of  the  state- 
ment, by  his  remaining  silent." 

Another  error  which  the  district  attorney 
frankly  concedes  to  have  been  such 
was  committed  in  proving  by  a  witness 
named  Lillian  Larzelere  certain  statements 
made  by  Kuhn  to  her  in  the  absence  of  the 
defendant.  The  district  attorney  asked  the 
questions  which  elicited  this  evidence  under 
the  mistaken  impression  that  counsel  for 
the  defendant  had  brought  out  part  of  the 
conversation  when  cross-examining  the  same 
witness.  Upon  ascertaining  his  mistake,  the 
district  attorney  of  his  own  motion  asked  to 
have  the  objectionable  testimony  stricken 
out  and  the  jury  instructed  to  disregard  it. 
The  court  granted  the  application  and  ex- 
pressly instructed  the  jury  to  disregard  the 
testimony  of  the  witness  as  to  what  Kuhn 
had  said  to  her  in  the  absence  of  the  defend- 
ant. I  think  that  this  action  on  the  part  of 
the  court  cured  the  error,  especially  as  the 
statement  in  question  amounted  only  to  a 
denial  by  Kuhn  that  he  did  the  actual  shoot- 
ing. 

The  only  other  point  of  Importance 
which  remains  for  consideration  is  the  con- 
tention that  it  was  error  to  cross-examine 
Mrs.  Alvira  Friedman,  the  wife  of  the  de- 
fendant, in  reference  to  statements  made  by 
her  to  the  director  of  detectives,  and  also 
to  prove  what  she  actually  said  in  his  pres- 
ence by  the  stenographer  who  took  notes  of 
what  she  said  on  that  occasion.  This  course 
was  rendered  entirely  proper  by  the  testimo- 
ny called  out  by  defendant's  counsel  upon 
her  direct  examination  in  her  husband's  be- 
half. It  was  correct  practice  to  call  her 
attention  on  cross-examination  to  the  fact 
that  she  appeared  to  have  made  statements 
before  the  director  of  detectives  which  were 
inconsistent  with  those  made  upon  her  direct 
examination,  and  to  establish  the  inconsis- 
tency by  the  testimony  of  the  stenographer. 

Other  points  are  argued  in  behalf  of  the 
appellant,  but  there  is  none  among  them 
which  seems  to  require  discussion.  The  rec- 
ord presents  a  clear  case  of  sordid  murder, 
which  the  jury  has  dealt  with  correctly,  and 
it  demands  an  aflfiirmance  of  the  judgment. 

Cullen,     Ch.    J.,    and    Haight,    Vann, 
Chase,  and  Collin,  JJ.,  concur.     Hiscock, 
J.,  concurs  in  result. 
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V. 

STATE  OF  OKLAHOMA. 

(Two  cases.) 

(—  Okla.   Grim.   Rep.  — ,   131  Pac   713.) 

Criminal   law   —  second   Judgment  on 
same  charge. 

1.  The  constitutional  provision  (§  21, 
Bill  of  Rights),  "nor  shall  any  person  be 
twice  put  in  jeopardy  of  life  or  liberty 
for  the  same  offense,"  and  the  common-law 
principle  therein  declared,  are  broad 
enough  to  mean  that  no  one  can  be  twice 
lawfully  punished  for  the  same  offense. 
Hence,  when  a  court  has  rendered  judg- 
ment and  imposed  sentence  upon  a  plea 
of  guilty  for  the  offense  charged,  and  such 
judgment  and  sentence  have  been  executed 
and  satisfied,  that  ends  the  prosecution, 
and  the  power  of  the  court  as  to  that  of- 
fense is  at  an  end;  and  the  court  is  with- 
out jurisdiction  to  render  a  second  judg- 
ment and  sentence  upon  the  same  charge. 

Definition  —  Jeopardy. 

2.  Jeopardy,  in  its  constitutional  and 
common-law  sense,  has  a  strict  application 
to  criminal  prosecutions  only;  and  the 
word  "jeopardy,"  as  used  in  the  Constitu- 
tion, signifies  the  danger  of  conviction  and 
punishment  which  the  defendant  in  a  crim- 
inal prosecution  incurs  when  put  upon 
trial  before  a  court  of  competent  juris- 
diction under  an  indictment  or  information 
sufiicient  in  form  and  substance  to  sus- 
tain a  conviction. 

Criminal  law  ^  second  sentence. 

3.  The  defendant,  upon  his  plea  of  guilty, 
was  sentenced  to  pay  a  fine  of  $100,—^ 
punishment  that  is  authorized  by  the  stat- 
ute for  the  offense  charged.  On  the  same 
day  he  paid  the  fine  and  satisfied  the 
judgment.  A  month  later  he  was  brought 
into   court,   the  original   sentence   was  set 

'aside,  and  he  was  sentenced  to  pay  a  fino 
of  $100  and  to  be  confined  in  the  county 
jail  for  fifteen  days.  Held,  that  the  sec- 
ond judgment  and  sentence  is,  under  such 
circumstances,   null   and  void. 

(April    19,    1913.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Blaine  County  Court  convicting  him 
of  two  violations  of  the  game  laws.  Re- 
versed. 

Statement  by  Doyle,  J.: 

These  cases,  arising  upon  like  facts  and 
involving  the  same  principles  of  law,  will  be 
considered  together. 

Headnotes  by  Doyle,  J. 

Note.  —  Generally,  as  to  power  to  amend 
sentence  by  increasing  punishment,  see 
note  to  State  v.  Mever,  40  L.R.A.(N.S.) 
90. 
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From  the  records  in  the  respectiye  cases, 
the  following  facts  appear:  February  23, 
]911,  there  were  filed  two  informations 
:n  the  county  court  of  Blain  county,  each 
i  barging  plaintiff  in  error,  Paris  Rupert, 
vlth  violation  of  the  game  laws.  On  these 
informations  the  said  Paris  Rupert  was  ar- 
rsigned  on  February  24,  1911,  and  entered 
pleAS  of  not  guilty  thereto.  On  April  3, 
1911.  both  cases  were  assigned  for  trial 
April  IMh.  On  April  13th  it  appears  that 
be  withdrew  his  plea  of  not  guilty,  and 
entered  his  plea  of  guilty  in  each  case,  and 
on  the  same  day  he  was  sentenced  to  pay  a 
fine  of  $100  and  costs  in  each  case.  On  the 
same  day  he  paid  the  fine  in  each  case  and 
received  a  receipt  therefor,  as  follows: 

In  case  1758  and  1759  April  13,  1911,  re- 
oeived  from  Paris  Rupert  two  hundred  dol- 
lars in  payment  of  fines.  State  v.  Paris  Ru- 
pert, $200. 

[Signed]  Geoige  W.  Ferguson, 

County  Judge. 

And  thereupon  he  was  released.  Thereaft- 
er, on  April  18,  1911,  h^paid  the  costs  in 
each  case  and  received  a  receipt  therefor,  as 
follows: 

April  18,  1911. 
Received  of  Paris  Rupert  as  costs  in 

case  No.  1758    $17  80 

Received  of  Paris  Rupert  as  costs  in 

Ko.  1759   J2  15 


$29  95 
[Signed]  W.  C.  Burt, 

Clerk  of  the  Court. 

The  record  shows  that,  as  a  part  of  the 
costs  eo  paid,  items  were  charged  for  journal 
entries  and  recording  judgments.  The  record 
further  shows  that  on  April  14th  the  court 
turned  over  to  the  deputy  game  warden  the 
<ium  of  $100;   the  same  being  one  half  of 
the  fine  in  each  case.    On  May  9th  the  plain- 
tiff in  error  was  rearrested  on  what  is  term- 
ed an  alias  warrant,  and  on  the  same  day 
}ie  was  brought  before  the  court  and  again 
Eenteneed.    The  judgment  of   the  court   in 
each  case  is  as  follows :     "It  is  therefore  or- 
dered and  adjudged  that  the  judgment  and 
sentence  of  this  court  shall  be  that  the  de- 
fendant pay  a  fine  of  $100  and  serve  in  the 
county  jail  at  hard  labor  for  a  period  of  fif- 
teen days,  and  that  the  defendant  pay  the 
costs  of  this  action,  including  the  county  at- 
torney's fee.     It  is  further  ordered  that  in 
<'a.«e  of  default  of  the  payment  of  the  said 
fiiK*,  that  the  said  defendant  be  confined  in 
tW  coanty  jail  at  the  rate  of  $2  for  each 
day  of  the  said  tine,  costs,  and  fees."     The 
plaintiff  in  error  was  on  said  day  ordered 
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committed  to  jail  in  execution  of  the  first 
sentence.  Thereupon  he  applied  to  this  court 
for  a  writ  of  habeas  corpus,  which  was  de- 
nied. See  Ex  parte  Rupert,  6  Okla.  Crim. 
Rep.  90,  116  Pac.  350.  He  then  filed  mo- 
tions for  new  trials  in  the  lower  court, 
which  were  overruled.  He  gave  notice  of 
appeal,  and  the  court  fixed  bail  in  the  sum 
of  $500  in  each  case.  From  the  judgments, 
appeals  were  perfected.  The  question  pre- 
sented in  each  case  is  the  same. 

Mr.  William  O.  Woolman  for  plain- 
tiff in  error. 

Mbssrs.  Charles  West,  Attorney  Gen- 
eral, and  Smith  C.  Matson,  Assistant 
Attorney  General,  for  the  State. 

]>oyIe,  J.,  delivered  the  opinion  of  the 
court : 

The  single  question  presented  for  our 
decision  is.  Could  the  county  court  legally 
impose  the  judgments  and  sentences  ap- 
pealed from?  Otherwise  stated,  Has  a 
court  the  power  to  revise  and  increase  a 
judgment  and  sentence  at  the  same  term 
after  it  has  been  executed  and  satisfied? 

The  general  power  of  a  court  to  recon- 
sider its  judgment  and  sentence,  and  reverse, 
vacate,  or  modify  it  at  any  time  during  the 
term  in  which  it  was  rendered,  or  to  increase 
or  diminish  the  sentence  which  it  lias  im- 
posed, where  the  original  sentence  has  been 
executed  or  put  into  operation,  is  undenia- 
able.  Bishop,  New  Crim.  Proc.  §  1288,  and 
cases  cited.  This  power  is  inherent  in  all 
courts  of  record.  However,  it  would  seem 
there  must  in  the  nature  of  the  power  thus 
exercised  by  the  court,  be,  in  criminal  cases, 
some  limit  to  it.  It  is  clear  that  a  court 
cannot  pass  two  sentences  for  the  same  of- 
fense, to  be  enforced  at  the  same  time.  And 
the  validity  of  a  second  judgment  and  sen- 
tence must  be  because  the  first  judgment 
and  sentence  is  legally  annulled  or  revoked 
and  made  void. 

That  no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense  is  a  uni- 
versally accepted  principle  of  the  common 
law,  and  this  principle  has  been  embodied  in 
the  Federal  Constitution  and  in  all  state 
Constitutions,  and  it  is  incorporated  in  the 
Constitution  of  the  state  of  Oklahoma  by 
express  provision,  as  follows:  "Nor  shall  any 
person  be  twice  put  in  jeopardy  of  life  or 
liberty  for  the  same  offense."  Bill  of  Rights, 
§  21. 

Jeopardy,  in  its  constitutional  or  common- 
law  sense,  has  a  strict  application  to  crim- 
inal prosecutions  only.  The  word  "jeop- 
ardy," as  used  in  the  Constitution,  signifies 
the  danger  of  conviction  and  punishment 
which  the  defendant  in  a  criminal  prosecu- 
tion incurs  when  put  upon  trial  before  a 
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.ourt  of  competent  jurisdiction  under  a  val- 
id indictment,  information,  or  complaint, 
and  in  this  use  it  is  applied  only  to  strictly 
criminal  prosecutions.  Stout  ▼.  State,  — 
Okla.  — ,  130  Pac.  663.  A  person  is  not  in 
legal  jeopardy  until  put  upon  trial  before  a 
court  of  competent  jurisdiction  under  dn  in- 
formation or  indictment  sufficient  in  form 
and  substance  to  sustain  a  conviction. 
Cooley,  Const.  Lim.  7tii  ed.  467,  and  cases 
cited. 

We  think  this  provision  of  the  Bill  of 
Rights,  and  the  principle  therein  declared,  is 
broad  enough  to  mean  that  no  person  can  be 
twice  lawfully  punished  for  the  same  offense. 
The  one  follows  from  the  other,  and  this  con- 
stitutional provision  is  designed  and  intend- 
ed to  protect  the  accused  from  a  double  pun- 
ishment as  much  as  to  protect  him  from  two 
trials.  For  this  reason  we  think  that  where 
a  judgment  and  sentence  has  been  executed 
and  satisfied,  that  ends  the  prosecution,  ex- 
hausts the  power  of  the  court,  and  termi- 
nates its  jurisdiction,  and  the  court  is  with- 
out power  or  jurisdiction  to  render  another 
judgment  and  sentence  in  the  case. 

The  leading  case  upon  this  question  is  Ex 
parte  Lange,  18  Wall.  163,  21  L.  ed.  872.  In 
that  case  the  defendant  was  convicted  of  ap- 
propriating mail  bags  of  the  value  of  less 
than  $25,  the  punishment  for  which  offense, 
as  provided  by  statute,  was  imprisonment 
for  not  more  than  one  year  or  a  fine  of  not 
less  than  $10  or  more  than  $200.  The  sen- 
tence was  one  year's  imprisonment  and  $200 
fine.  The  defendant  was  committed  in  pur- 
suance of  the  sentence  and  paid  the  fine  the 
day  after  his  commitment.  On  the  second 
day  after  his  commitment  he  was  brought  by 
habeas  corpus  before  the  same  judge  who 
sentenced  him,  who  vacated  the  former  judg- 
ment and  sentenced  the  defendant  anew  to 
one  year's  imprisonment.  The  case  came 
before  the  Supreme  Court  of  the  United 
States  on  habeas  corpus,  and  the  defendant 
was  discharged,  on  the  ground  that,  where  a 
statute  imposes  as  a  punishment  a  fine  or 
imprisonment,  and  the  court  has  both  fined 
and  imprisoned  the  defendant,  who  thereup- 
on pays  the  fine,  the  court  has  no  power, 
even  during  the  same  term,  to  modify  the 
judgment  by  imposing  imprisonment  in- 
stead of  the  former  sentence.  One  of  the 
alternative  requirements  of  the  statute  hav- 
ing been  satisfied,  the  power  of  the  court  as 
to  the  offense  was  at  an  end.  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court, 
said :  "The  judgment  of  the  court  to  this  ef- 
fect being  rendered  and  carried  into  execu- 
tion before  the  expiration  of  the  term,  can 
the  judge  vacate  that  sentence  and  substi- 
tute fine  or  imprisonment,  and  cause  the  lat- 
ter sentence  also  to  be  executed?  Or  if  the 
judgment  of  the  court  is  that  the  convict 
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be  imprisoned  for  four  months,  and  he  en- 
ters immediately  upon  the  period  of  pun- 
ishment, can  the  court,  after  it  has  fully 
completed,  because  it  is  still  in  session  of 
the  same  term,  vacate  that  judgment  and 
render  another  for  three  or  six  months'  im- 
prisonment, or  for  a  fine?  Not  only  the 
gross  injustice  of  such  a  proceeding,  but 
the  inexpediency  of  placing  such  a  power  in 
the  hands  of  any  tribunal,  is  manifest. 

"If  there  is  anything  settled  in  the  juris- 
prudence of  England  and  America,  it  is  that 
no  man  can  be  twice  lawfully  punished  for 
the  same  offense.    And  though  there    have 
been  nice  questions  in  the  application  of  this 
rule  to  cases  in  which  the  act  charged  was 
such  as  to  come  within  the  definition  of  more 
than  one  statutory  offense,  or  to  bring  the 
party  within  the  jurisdiction  of  more   than 
one  court,  there  has  never  been  any   doubt 
of  its  entire  and  complete  protection  of  the 
party  when  a  second  punishment  is  proposed 
in  the  same  court,  on  the  same  facts,  for  the 
same  statutory  offense. 

"The  principle  finds  expression    in    more 
than  one  form  in  the  maxima  of  the  common 
law.    In  civil  cases  the  doctrine  is  expressed 
by  the  maxim  that  no  man  shall  be  twice 
vexed  for  one  and  the  same  cause.     Nemo 
debet  his  vexari  pro  una  et  eadem  causa.    It 
is  upon  the  foundation  of  this  maxim  that 
the  plea  of  a  former  judgment  for  the  same 
matter,  whether  it  be  in  favor  of  the  defend- 
ant or  against  him,  is  a  good  bar  to  an  ac- 
tion. In  the  criminal  law  the  same  principle, 
more  directly  applicable  to  the  case  bofore 
us,  is  expressed  in  the  Latin,  Nemo  his  puni- 
tur  pro  eodem  delictOf  or,  as  Coke  has  it. 
Nemo  debet  his  puniri  pro  uno  delicto.     No 
one   can   be  twice   punished    for   the   same 
crime  or  misdemeanor,  is  the  translation  of 
the   maxim  by   Sergeant   Hawkins.    Black- 
stone,  in  his  Commentaries,  cites  the  same 
maxim  as  the  reason  why,  if  a  person  has 
been  found  guilty  of  manslaughter  on  an  in- 
dictment, and  has  had  benefit  of  clergy,  and 
suffered  the  judgment  of  the  law,  he  cannot 
afterwards  be  appealed.     Of  course,  if  there 
had  been  no  punishment,  the  appeal  would 
lie,  and  the  party  would  be  subject  to  the 
danger  of  another   form   of  trial.     But  by 
reason  of  this  universal   principle  that  no 
person  shall  be  twice  punished  for  the  same 
offense,   that  ancient   right   of   appeal   was 
gone  when  the   punishment  had  once  been 
suffered.     The  protection  against  the  action 
of  the  same  court  in  inflicting  pimishment 
twice  must  surely  be  as  necessary,  and  as 
clearly  within  the  maxim,  as  protection  from 
chances  or  danger  of  a  second   punishment 
on  a  second  trial. 

"The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  offense,  but 
it  went  further  and  forbade  a  second  trial 
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for  the  same  offense,  whether  the  accik^ed 
btd  suffered  punishment  or  not,  and  whether 
IB  the  former  trial  he  had  heen  acquitted  or 
cunvieted.  Hence,  to  every  indictment  or 
infonnation  charging  a  party  with  a  known 
ind  defined  erime  or  misdemeanor,  whether 
St  the  eommon  law  or  hy  statute,  a  plea  of 
mtrtfo%9  acquit  or  autrefois  convict  is  a 
good  defoifle.  .  .  .  If  we  reflect  that  at 
tbe  time  this  maxim  came  into  existence 
almost  erery  offense  was  punished  with 
death  or  other  punishment  touching  the  per- 
•OD.  and  that  these  pleas  are  now  held  valid 
in  felonies,  minor  crimes,  and  misdemeanors 
alike,  and  on  the  difficulty  of  deciding  when 
a  statute  under  modern  systems  does  or 
does  not  describe  a  felony  when  it  defines 
and  punishes  an  offense,  we  shall  see  ample 
reason  for  holding  that  the  principle  in- 
tended to  be  asserted  by  the  constitutional 
prorislon  must  be  applied  to  all  cases  where 
a  leeond  punishment  is  attempted  to  be  in- 
flicted for  the  same  offense  by  a  judicial 
tentenee. 

"For  of  what  avail  is  the  constitutional 
protection  against  more  than  one  trial  if 
there  can  be  any  number  of  sentences  pro- 
nounced on  the  same  verdict?     Why  is  it 
that,   having    once    been   tried    and    found 
gailty,  he  can  never  be  tried  again  for  that 
offeiue?    Manifestly  it  is  not  the  danger  or 
jeopardy    of    being    a    second    time    found 
guilty.     It  is   the   punishment  that  would 
legally  follow  the  second  conviction  which 
is  tbe  real  danger  guarded  against  by  the 
Constitution.     But  if,'  after  judgment  has 
^n  rendered   on  the  conviction,  and  the 
fientenoe  of  that  judgment  executed  on  the 
criminal,  he  can  be  again  sentenced   on  that 
conviction  to  another  and  different  punish- 
ment, or  to  endure  the  same  punishment  a 
second  time,   is   the   constitutional   restric- 
tion of  any  value?    Is  not  its  intent  and  its 
spirit  in  such  a  case  as  much  violated  as 
if  a  new  trial  had  been  had,  and  on  a  second 
conriction  a  second   punishment   inflicted? 
The  argument  seems  to  us  irresistible,  and 
ve  do  not  doubt  that  the  Constitution  was 
designed  as  much  to  prevent  the  criminal 
{Torn  being  twice  punished  for  the  same  of- 
fense as  from  being  twice  tried  for  it. 

''But  there  is  a  class  of  cases  in  which  a 
M<*ond  trial  is  had  without  violating  this 
principle,  as  when  the  jury  fail  to  agree, 
and  no  verdict  has  been  rendered,  or  the 
verdict  let  aside  on  motion  of  the  accused, 
or  on  writ  of  error  prosecuted  by  him,  or 
the  indictment  was  found  to  describe  no 
offense  known  to  the  law.    .    .    . 

"We  are  of  the  opinion  that  when  the 
priioDer,  as  in  this  case,  by  reason  of  a 
^tlid  judgment,  had  fully  suffered  one  of 
^^  alternative  punishments  to  which  alone 
^  iaw  subjected  him,  the  power  of  the 
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court  to  punish  further  was  gone;  that  the 
principle  we  have  discussed  then  interposed 
its  shield  and  forbade  that  he  should  be 
punished  again  for  that  offense.  The  record 
of  the  court's  proceedings  at  the  moment 
the  second  sentence  was  rendered,  showed 
that  in  that  very  case,  and  for  that  very 
offense,  the  prisoner  had  fully  performed, 
completed,  and  endured  one* of  the  alterna- 
tive punishments  which  the  law  prescribed 
for  that  offense,  and  has  suffered  five  days' 
imprisonment  on  account  of  the  other.  It 
thus  showed  the  court  that  its  power  to 
punish  for  that  offense  was  at  an  end.  Un- 
less the  whole  doctrine  of  our  system  of 
jurisprudence,  both  of  the  Constitution  and 
the  common  law,  for  the  protection  of  per- 
sonal rights  in  that  regard,  is  a  nullity,  the 
authority  of  the  court  to  punish  the  prisoner 
was  gone.  The  power  was  exhausted;  its 
further  exercise  was  prohibited.  It  was 
error,  but  it  was  error  because  the  power 
to  render  any  further  judgment  did  not  ex- 
ist.   •    .    . 

''There  is  no  more  sacred  duty  of  a  court 
than,  in  a  case  properly  before  it,  to  main- 
tain unimpaired  those  securities  for  the  per- 
sonal rights  of  the  individual  which  have 
received  for  ages  the  sanction  of  the  jurist 
and  the  stateman;  and  in  such  cases  no 
narrow  or  illiberal  construction  should  be 
given  to  the  words  of  the  fundamental  law 
in  which  they  are  embodied.  Without  strain- 
ing either  the  Constitution  of  the  United 
States,  or  the  well-settled  principles  of  the 
common  law,  we  have  come  to  the  conclu- 
sion that  the  sentence  of  the  circuit  court 
under  which  the  petitioner  is  held  a  prisoner 
was  pronounced  without  authority,  and  he 
should  therefore  be  discharged." 

In  these  cases  the  informations  were  veri- 
fied by  a  deputy  state  game  and  fish  warden. 

The  statute  prescribes  the  punishment  for 
violation  of  the  game  law  as  follows  (§ 
3563,  Snyder's  Stat.) :  *1t  shall  be  a  mis- 
demeanor to  violate  any  section  of  this  act, 
if  not  otherwise  provided  in  this  act,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  ten  dollars  ($10)  or  more 
than  one  hundred  dollars  ($100),  or  by  im- 
prisonment in  the  county  jail  not  less  than 
ten  days  or  more  than  thirty  days,  or  both 
such  fine  and  imprisonment." 

Thus  it  will  be  seen  that  the  court  pro- 
nounced judgment  and  sentence  in  both 
cases,  as  authorized  by  .statute,  for  the  of- 
fense of  which  the  defendant  pleaded  guilty, 
and  that,  in  accordance  with  §  3557,  which 
provides  that  when  a  deputy  game  and  fish 
warden  makes  the  complaint,  he  shall  re- 
ceive one  half  of  all  fines  collected  upon  his 
complaint,  the  court,  when  said  fines  are 
paid,  paid  the  complaining  witness  his  prQ-> 
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portionate  share  of  the  fines  paid  by  the 
defendant. 

The  object  and  purpose  of  rendering  the 
second  judgments  is  not  apparent.  How- 
ever, it  is  immaterial,  as  the  county  court 
had  no  jurisdiction  to  render  the  judgments 
and  sentences  appealed  from. 

Said  judgments  are  therefore  reversed. 

Armstrong,    P.    J.,    and    Furman,    J., 

concur. 


GEORGIA  SUPREME  COURT. 

F.  P.  ROGERS,  Plff.  in  Err., 

V. 

MAXIE  TOLIVER,  by  Next  Friend. 

(139  Ga.  281,  77  S.  E.  28.) 

Evidence  —  false  imprisonment  —  cause 
of  suspicion. 

In  an  action  against  an  individual  for 

Headnote  by  Evans,  P.  J. 


causing  the  plaintiff  to  be  taken  into  cus- 
tody on  a  charge  of  felony,  evidence  afford- 
ing reasonable  and  probable  cause  of  sus- 
picion of  the  defendant's  guilt  is  admis- 
sible in  mitigation  of  danutges. 

(January  18,  1913.) 

ERROR  to  the  Superior  Court   for  Cbbb 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  false  imprisonment.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  X.  Edwards  and  Mozley  & 
Moss  for  plaintiff  in  error. 

Messrs.  William  Attaway  and  Gk>1>er  St 
Griffin  for  defendant  in  error. 

BiTans,  P.  J.  delivered  the  opinion  of  the 
court: 

The  action  is  for  false  imprisonment 
The  defendant  was  a  widower,  whose  house- 
hold consisted  of  himself,  three  sons,  and  a 
daughter  about  seventeen  years  of  age.  One 
night  the  defendant  and  his  two  older  bo\*s, 
returning  home  from  their  place  of  busi- 
ness,  upon   reaching   their  home,    observed 


Note.  —  Reasonable  and  probable  cause 
of  suspicion  as  mitigating  damages 
for  false  imprisonment. 

Since  it  is  the  illegality  of  the  arrest  or 
detention  that  furnishes  the  basis  for  the 
civil  action  of  false  imprisonment,  want  of 
probable  cause  is  not  ordinarily  an  element 
of  the  right  of  action.  See  10  Cyc.  320. 
But  reasonable  and  probable  cause  for  be- 
lief in  the  guilt  of  the  person  detained  may 
in  some  circumstances,  e.  g,,  in  case  of 
arrest  by  an  officer  without  a  warrant,  or 
by  a  private  person,  be  essential  to  estab- 
lish a  justification,  i.  e.,  a  lawful  arrest. 
See  19  Cyc.  351.  The  question  of  justifica- 
tion in  that  sense,  however,  is  not  within 
the  scope  of  this  note,  and,  of  course,  proof 
of  guilt  as  a  justification  is  not  here  con- 
sidered. As  to  plea  of  guilty  as  affecting 
action  for  false  imprisonment,  see  note  to 
Erie  R.  Co.  v.  Reichard,  20  L.R.A.(N.S.) 
295. 

There  does  not  seem  to  be  much,  if  any, 
importance  attached  to  distinctions  between 
the  words  "suspect"  and  "believe,"  as  used 
in  this  connection  by  the  courts,  and  where 
the  courts  say  that  evidence  of  a  "reason- 
able and  j>robable  cause  to  suspect"  that 
the  one  arrested  was  guilty,  fhey  seem  to 
mean  a  substantial  basis  for  believing  it. 
Even  where  the  good  faith  of  the  person 
making  the  arrest  is  a  justification,  the 
word  "suspect"  is  sometimes  used.  Rohan 
V.  Sawin,  5  Cush.  281. 

It  will  be  observed  that  the  English 
courts  use  the  word  "suspicion,"  and  it 
was  said  in  Davis  v.  Russell,  5  Bing.  354: 
"The  definition  of  probable  cause  is  such 
conduct  in  an  individual  accused  as  will 
warrant  a  legal  and  reasonable  suspicion 
of  offense  against  the  law  in  the  mind  of 
45  L.R.A.(N.S.) 


the  person  accusing,  so  as  that  a  court  can 
infer  a  prosecution  to  have  been  taken  upon 
public  motives;"  and  here  the  question  was 
that  of  justification,  and  not  merely  mitiga- 
tion. 

Evidence  of  reasonable  and  probable  cause 
of  believing  or  suspecting  guilt,  when  ad- 
mitted, is  admitted  on  the  same  ground  as 
that  on  which  any  other  evidence  tending 
to  show  good  faith  or  want  of  actual  malice 
would  be  admitted;  but  the  broader  ques- 
tion of  good  faith  is  not  within  the  scope 
of  this  note. 

It  will  be  seen,  infra,  that  while  the 
courts  are  agreed  that  reasonable  and  prob- 
able cause  for  belief  in  the  plaintiffs  guilt 
should  go  in  mitigation  of  punitive  or  ex- 
emplary damages,  there  seems  to  be  a 
disagreement  as  to  the  mitigation  of  com- 
pensatory damages,  or  at  least  some  con- 
fusion on  the  subject.  The  fact  that  the 
whole  subject  is  treated  as  analogous  to 
the  question  of  intention  in  other  actions 
for  trespass  would  lead  to  the  conclusion 
that  the  good  faith  of  the  party  making  the 
arrest  could  mitigate  only  punitive  dam- 
ages, unless  the  arrested  person  had  inten- 
tionally led  the  other  to  believe  in  his 
guilt.  As  to  this  exception,  see  Landrum 
V.  Wells,  infra. 

The  question  of  what  is  meant  in  this 
class  of  cases,  by  punitive,  as  distinguished 
from  compensatory  damages  (this  question 
is  only  incidental  to  the  subject  of  this 
note),  is  very  satisfactorily  decided  in  Beck- 
with  V.  Bean,  infra,  where  the  court  said: 
"They  [the  jury],  may,  when  legal  justifica- 
tion is  not  shown,  consider  the  direct  ex- 
penses incurred  by  the  injured  party,  his  loss 
of  time,  his  bodily  sufferings,  under  some 
circumstances  his  mental  agony,  his  loss  of 
reputation,    the    degree    of    fndiemity    in- 
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someone  run  off  from  the  rear  of  the  house. 
The  defendant   applied  to   the  marshal   of 
the  town   to    arrest   the   plaintiff,   stating 
that  he  had  seduced  the  defendant's  daugh- 
ter, and  that  he  was  apprehensive  he  would 
run  away.    The  marshal  arrested  the  plain- 
tiff and  put  him  in  the  town  calaboose,  in- 
forming him  that  he  was  arrested  on  the 
charge  of  seduction.    The  next  morning  he 
was  transferred  to  the  county  jail,  where 
he  was  kept  the  remainder  of  the  day,  when 
he  was  discharged.    Immediately  after  his 
discharge,  the  plaintiff  was  married  to  the 
defendant's  daughter.    No  warrant  was  is- 
sued for   the  plaintiff's  arrest,  and   it  ap- 
peared from  the  testimony  of  the  marshal 
that  the  plaintiff,  in  his  presence,  requested 
the  defendant  not  to  swear  out  a  warrant 
against  him,  and  there  was  no  justice  of 
the  peace  in  town  at  that  hour  of  the  morn- 
ing.      The   plaintiff   was   about   seventeen 
years  old. 

On  the  trial  the  defendant  offered  to 
prove  that,  on  reaching  his  home  that  night, 
be  and  his  sons  who  were  with  him  were 
informed  by  his  small  son  that  the  fleeing 


man  was  the  plaintiff,  and  by  his  daughter 
that  she  had  been  seduced  by  the  plain tifl. 
The  court  repelled  the  testimony.  Evi- 
dence of  reasonable  suspicion  of  felony  may 
be  given  in  mitigation  of  damages  in  an 
action  of  false  imprisonment.  Chinn  v. 
Morris,  2  Car.  &  P.  361,  1  Ryan  &  M.  424; 
Cowles  V.  Dunbar,  2  Car.  &  P.  666,  Moody 
&  M.  37;  Perkins  v.  Vaughan,  9  Jur.  1114. 
The  case  last  cited  was  an  action  against  a 
private  individual  for  giving  the  plaintiff 
into  custody  on  a  charge  of  forgery.  On 
the  trial  the  defendant  was  allowed  to  prove 
that,  when  he  presented  a  bill  of  exchange 
which  he  had  received  from  the  plaintiff  in 
payment  of  a  debt,  to  the  acceptor,  the  lat- 
ter denounced  the  acceptance  as  a  forgery. 
This  evidence  was  held  to  be  admissible, 
Tindall,  Ch.  J.,  observing  "that  what  was 
said  by  [the  acceptor]  was  part  of  the  res 
gestcB,  and  may  properly  be  received  in 
mitigation  of  damages  under  the  issue  of 
not  guilty."  The  rill*;  of  the  English  courts 
seems  to  be  sound,  and  has  been  followed 
by  several  American  jurisdictions,  and  by 
our  own  court.    Mitchell  v.  Malone,  77  Ga. 


Tolved  in  the  wrong  done,  and  the  conse- 
quent public  disgrace  attending  the  injury. 
These  and  similar  elements  of  injury  may 
be  made  the  basis  of  compensation,  and 
such  compensation  cannot  be  diminished 
by  reason  of  good  motives  upon  the  part 
of  the  wrongdoer.  But  when  the  injured 
party  seeks,  as  here,  to  show  a  case  of 
'great  aggravation,  cruelty,  and  injustice,' 
and  upon  that  ground  asks  for  exemplary 
or  vindictive  damages  by  way  of  punish- 
ment, it  was  competent,  in  reduction  of 
such  vindictive  damages,  and  for  the  pur- 
pose of  restricting  the  jury  to  compensatory 
damages,  to  give  in  evidence  such  facts  and 
circumstances  connected  with  the  injury 
complained  of  as  might  show  the  truth  of 
the  whole  caae,  as  it  existed  at  the  time  of 
arrest." 

Of  punitive  damages. 

Courts  are  unanimous  upon  the  proposi- 
tion that,  in  an  action  for  false  imprison- 
ment, evidence  of  reasonable  and  probable 
cause  for  belief  in  the  plaintiff's  guilt  is 
admissible  in  mitigation  of  punitive  or 
exemplarv  damages.  Beckwith  v.  Bean, 
98  U.  S!  266,  25  L.  ed.  124;  Comer  v. 
Knowles,  17  Kan.  436;  Gamier  v.  Squires, 
62  Kan.  321,  62  Pac.  1005;  Roth  v.  Smith, 
54  III.  431 ;  Nelson  v.  Halvorson,  117  Minn. 
255,  135  N.  W.  818  {obiter  in  this  case); 
Livingston  v.  Burroughs,  33  Mich.  611 
feven  though  the  charges  made  did  not 
amount  to  an  offense  againsi;  the  law,  evi- 
dence of  their  truth  is  admissible) ;  Colby 
V.  Jackson,  12  N.  H.  526;  Holmes  v.  Le 
Fors,  —  Okla.  — ,  129  Pac.  718.  And  see 
(-ases,  infra,  on  damages,  generally. 

Of   compensatory   damages. 

Manv  courts  have  held  that,  in  an  action 
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for  false  imprisonment,  evidence  of  reason- 
able and  probable  cause  for  defendant's 
belief  in  plaintiff^s  guilt  is  not  admis- 
sible in  mitigation  of  compensatory  dam- 
'agse.  Beckwith  v.  Bean,  98  U.  S.  266,  26  L. 
ed.  124;  Holmes  v.  Blyler,  80  Iowa,  366,  45 
N.  W.  756;  Comer  v.  Knowles,  17  Kan.  436; 
Gamier  v.  Squires,  62  Kan.  321,  62  Pac. 
1005;  Roth  v.  Smith,  64  111.  431;  Nelson  v. 
Halvorson,  117  Minn.  256,  136  N.  W.  818 
(the  point  in  this  case  was  obiter) ;  Liv- 
ingston V.  Burroughs,  33  Mich.  611.  Con- 
tra: Landrum  v.  Wells,  7  Tex.  Civ.  App. 
625,  26  S.  W.  1001  >  Wolf  v,  Perryman,  82 
Tex.  112,  17  S.  W.  772.  In  both  of  these 
cases  the  plaintiff  had,  by  his  declarations 
and  actions,  induced  belief  in  his  guilt;  and 
in  the  Wells  Case  the  court  seems  to  place 
emphasis  on  the  fact,  as  distinguishing  it 
from  other  cases,  of  honest  belief  in  the 
plaintiff's  guilt. 

All  the  cases  cited  below  hold  that  reason- 
able and  probable  cause  for  belief  in  the 
plaintiff's  guilt  should  mitigate  damages. 
Nothing  is  disclosed  indicating  the  kind 
of  damages  involved.  These  cases  have 
usually  been  cited  by  text  writers  to  the 
point  that  reasonable  and  probable  cause 
for  belief  in  plaintiff's  guilt  should  go  in 
mitigation  of  compensatory  damages,  and 
no  doubt  they  should  be  considered  as  bear- 
ing upon  that  question.  But  a  broad  hold- 
ing without  the  particular  point  having 
been  raised  would  not  have  the  same  force 
as  a  direct  holding  upon  the  very  point  in 
question,  and  see  cases  cited  supra,  con- 
taining direct  holdings  adverse  to  the  propo- 
sition. Botts  V.  Williams,  17  B.  Mon.  687, 
is  a  case  where  evidence  of  reasonable  and 
probable  cause  of  belief  in  plaintiff's  guilt 
was  admitted  in  mitigation  of  damages,  and 
no   distinction    as    to   kind   of   damages   is 
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301;   19  Cyc.  370;  Reuck  ▼.  McGregor,  32 
N.  J.  L.  70. 

Under  the  evidence  we  think  the  with- 
holding of  this  testimony  was  prejudicial 
to  the  defendant.  He  should  have  been  per- 
mitted to  prove  that  he  was  not  acting  ma- 
liciously and  without  probable  cause,  in 
that  he  had  information  that  the  plaintiff 


had  seduced  his  daughter;  and  whether  or 
not  this  circumstance  was  reasonable  and 
probable  cause  of  suspicion  was  a  question 
for  the  jury,  to  be  considered  in  mitigation 
of  damages. 
Judgment  reversed. 

All  the  Justices  concur. 


made;  but  a  later  Kentucky  case,  Roberts 
v.  Hackney,  109  Ky.  269,  58  S.  W.  810,  69 
8.  W.  328,  limits  the  effect  of  evidence  of 
defendant's  good  faith  to  punitive  damages, 
without  reference  to  the  former  holding. 
So  it  may  be  that  the  courts  would  not  con- 
sider these  cases  binding  when  they  are 
called  upon  to  pass  directly  upon  the  point. 
The  facts  in  tne  cases  cited  below  are  re- 
cited as  fully  as  possible,  so  as  to  give  the 
full  weight  of  each  case  to  the  point. 

In  Cowles  v.  Dunbar,  2  Car.  &  P.  565, 
the  court  said:  "The  plaintiff  refused  to 
give  an  account  of  himself,  and  if  a  man 
be  found  under  suspicious  circumstances, 
and  confirms  the  suspicion  by  refusing  to 
give  an  account  of  himself,  he  cannot  expect 
large  damages,  if  he  is  illegally  detained." 

And  in  Chinn  v.  Morris,  2  Car.  &  P.  361, 
1  Hyan  &  M.  424,  where  the  defendant  had 
caused  the  arrest  of  plaintiff  on  a  charge 
of  stealing  a  quantity  of  fat,  but  failed 
in  the  prosecution,  because  be  failed  to 
identify  the  property,  the  court  permitted 
to  be  introduced  in  an  action  for  false  im-* 
prisonment,  in  mitigation  of  damages,  "evi- 
dence of  reasonable  suspicion  of  felony." 

The  facts  in  Reuck  v.  McGregor,  32  N. 
J.  L.  70,  were  very  similar  to  those  in 
Chinn  v.  Morris,  supra,  and  there  was  a 
similar  holding.  But  in  this  case  the  ar- 
rest was  illegal,  which  fact  gave  grounds 
for  the  action. 

In  Yardly  v.  Hine,  J7  L.  T.  N.  S.  264, 
the  defendant  in  an  action  for  false  im- 
prisonment, who  had  caused  the  arrest  of 
plaintiff,  his  employee,  on  a  charge  of  hav- 
ing stolen  monej^  from  him,  was  permitted 
to  show,  in  mitigation  of  damages,  all  the 
suspicious  circumstances  which  caused  him 
to  believe  in  plaintiff's  guilt,  but  was  not 
permitted  to  tesfify  as  to  the  falling  off 
in  his  receipts  during  the  time  plaintiff  was 
employed  by  him.  No  reason  was  given  for 
the  rejection  of  the  testimony  concerning 
the  receipts. 

In  Linford  v.  Lake,  3  Hurlst.  &  N.  276,  27 
L.  J.  Ezch.  N.  S.  334,  6  Week.  Rep.  516,  the 
defendant  was  permitted  to  prove,  in  mit- 
igation of  damages,  the  truth  of  the  charge 
he  had  made  against  the  plaintiff,  although 
the  charge  had  not  been  considered  sufficient 
upon  which  to  hold  the  plaintiff. 

And  in  TuUey  v.  Corrie,  10  Cox»  C.  C. 
584,  while  there  was  a  justification,  the 
court  in  the  charge  to  the  jury,  clearly  in- 
dicated that,  if  thev  found  for  the  plain- 
tiff, the  amount  of  aamages  should  be  mit- 
igated if  it  be  found  that  defendant,  at  the 
time  of  making  the  arrest,  had  reasonable 
and'  probable  cause  of  suspicion  of  plain- 
tiff's guilt  of  the  felony  charged. 
45  L.R.A.(N.S.) 


In  the  case  of  Perkins  ▼.  Vaughan,  0 
Jur.  1114,  12  L.  J.  C.  P.  N.  S.  38,  4  Mann. 
&  G.  988,  5  Scott,  N.  R.  881,  cited  m 
RoQEBS  V.  ToLiVEB,  the  defendant  had 
caused  the  plaintiff's  arrest  on  a  charge 
of  having  forged  an  acceptance  of  a  bill  of 
exchange,  and  was  permitted  to  introduce 
evidence  in  mitigation  of  damages,  that  tbi> 
drawee  of  the  bill  had  refused  payment  on 
the  ground  that  his  acceptance  had  been 
for^ed^  and  that  defendant,  before  causing 
plaintiff's  arrest,  was  present  and  heard 
the  statement;  but  this  holding  was  some- 
what affected  by  the  fact  that  the  plaintiff 
had  introduced  testimony  to  the  effect  that 
the  drawee  had  refused  either  to  affirm 
or  deny  his  allegation  of  forgery  on  the 
day  after  he  had  dishonored  the  bill,  both 
plaintiff  and  defendant  being  present  at  the 
time.  The  fact  that  the  bill  was  dishon- 
ored, and  part  of  the  conversation  con- 
cerning the  ground  for  the  action,  had 
been  proved  by  the  plaintiff,  and  the  court 
did  not  directly  pass  upon  the  admissibil- 
ity of  the  evidence,  generally,  but  admitted 
it  on  the  ground  that  it  was  part  of  a  con- 
versation, part  of  which  had  already  been 
introduced  by  the  plaintiff. 

In  Rogers  v.  Wilson,  Minor  (Ala.)  407, 
12  Am.  Dec.  61,  the  court  said:  ''That 
part  of  the  deposition  which  goes  to  show 
that  Rogers  had  reasonable  grounds  to  sus- 
pect that  Wilson  had  for^d  a  pass  for 
his  runaway  slave,  or  that  ne  harbored  the 
slave,  was  clearly  good  evidence  in  mitiga- 
tion of  damages.  It  was  not  full  and  con- 
clusive evidence  of  these  facts,  but  it  raises 
a  strong  presumption  of  guilt,  and  should 
have  been  left  to  the  jury.*' 

In  an  action  for  false  imprisonment 
against  an  informer  and  the  justice  of  the 
peace  who  issued  the  warrant,  the  true 
statement,  made  by  the  informer  to  the 
justice,  upon  which  the  warrant  was  issued, 
was  admissible  to  negative  the  presumption 
of  malice,  for  the  purpose  of  mitigating 
the  damages,  even  though  the  acts  charged 
in  the  statement  did  not  amount  to  a  crim- 
inal offense,  but  were  so  wrongful  as  to  lead 
any  person  not  learned  in  the  law  to  be- 
lieve that  they  did  constitute  a  criminal 
offense.  Neall  v.  Hart,  115  Pa.  347,  2  Am. 
St.  Rep.  559,  8  Atl.  628. 

Where  a  mortgagee  had  caused  the  mort- 
gagor of  certain  personal  property  to  be 
illegally  arrested,  charging  him  with  fraud- 
ulently removing  the  mortgaged  property, 
in  an  action  for  false  imprisonment  by  the 
mortgagor,  the  mortgagee  should  be  allowed 
to  prove,  for  the  purpose  of  mitigating  the 
damage,  his  mortgage,  and  that  he  had 
probable  cause  to   believe  that   the  mort- 
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fmr«'r  had  fraudulently  removed  the  prop- 
criT  coTered  thereby.  Oates  v.  Bullock,  136 
Ak.  537»  06  Am.  St.  Rep.  38,  33  So.  835. 
Id  Sugg  ▼.  Pool,  2  Stew,  it  P.  (Ala.)  106, 
it  vas  held  that  an  honest  belief  on  the 
part  of  the  parties  making  an  illegal  arrest, 
and  on  the  part  of  other  persons  in  the 
community,  tnat  the  arrested  person  was 
tb«  man  wanted  for  murder  in  another 
fUte.  which  belief  was  grounded  upon  the 
fict  that  the  arrested  person,  in  appear- 
tnct,  answered  fully  the  description  of  the 
murderer  published  in  the  newspapers,  was 
not  sufficient,  in  an  action  for  false  impris- 
onment, as  a  justification;  but  the  evidence 
of  the  belief  and  the  grounds  therefor 
saould  be  received  for  the  purpose  of  mit- 
i^ting  the  damages. 

In  Mitchell  v.  Malone,  77  Ga.  301,  it 
was  held  that  if  it  be  found  to  be  a  fact 
that  the  sheriff  was  honestly  mistaken  in 
the  identity  of  the  man  he  illegally  ar- 
rt5ted,  the  fact,  while  not  a  full  justifica- 
tion of  his  act  when  sued  for  false  impris- 
onment, should  go  in  mitigation  of  the 
damaf^es. 

In  Waason  ▼.  Canfield,  6  Blackf.  407, 
whtrre  plaintiff  in  a  suit  for  false  imprison- 
ment had  been  arrested  on  a  warrant  illegal 
on  its  face,  attempting  to  charge  him  with 
making  and  passing  counterfeit  bank  notes, 
it  was  held  tnat,  in  mitigation  of  damages, 
the  defendants  should  have  been  allowed 
to  prove  that  they  had  reasonable  and 
probable  cause  for  believing  the  plaintiff 
gnilty  of  the  crime  charged. 

In  an  action  'for  false  imprisonment, 
plaintifTs  admission  of  guilt  made  to  the 
•iffendant  immediately  after  the  arrest  was, 
in  Friesenhan  v.  Maines,  137  Mich.  10,  100 
X.  W.  172,  held  to  be  admissible  in  mitiga- 
tion of  damages. 

And  in  Hays  v.  Greary,  60  Tex.  446,  the 
court,  while  holding  that  an  arrest,  under 
a  capias,  by  an  <^cer,  of  a  person  not 
Darned  therein,  is  not  justified  so  as  to  de- 
feat an  action  for  false  imprisonment,  by 
the  fact  that  the  officer  was  honestly  mis- 
taken in  the  identity  of  the  person  arrested, 
said  that  the  evidence  upon  which  the  offi- 
r^r  had  based  hia  belief  in  the  identity  of 
the  plaintiff  abould  be  admitted  for  the 
purpose  of  mitigating  the  damages. 

In  Formwalt  ▼.  Hylton,  66  Tex.  288,  1 
^  VV.  376,  the  plaintiff  had  been  arrested 
vitbotit  a  warrant,  but  the  defendants  had 
a  warrant  for  two  of  his  sons,  and  the  court 
»!>«  that  any  evidence,  although  hearsay, 
t'^ding  to  cause  defendants  to  believe  that 
plaintiff  was  one  of  the  parties  named  in 
the  warrant,  would  be  admitted  for  the  pur- 
pose of  mitigating  damages. 

And  in  Dun  levy  v.  Wolferman,  106  Mo. 
App.  46,  79  S.  W.  1166,  where  the  plain- 
tiffii  in  an  action  for  false  imprisonment 
tad  shown  that  defendant  had  followed 
tSem  from  his  store,  where  they  had  mado 
wme  purchases,  overtaken  them  on  the 
rtivt.  accused  them  of  having  obtained 
^♦•at  without  paying  therefor,  compelled 
tUm  to  go  back  to  the  store  with  him, 
^H-ri.  iiif^  salesman  at  once  said  that  they 
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were  not  the  guilty  parties,  it  was  held 
to  be  proper  to  take  into  consideration,  in 
mitigation  of  damages,  all  the  facts  that 
the  defendant  claimed  had  induced  his  belief 
in  the  plaintiff's  guilt.  J.  W.  M. 


MICHIGAN  supreme:  COURT. 

RE  ESTATE  OF  LUCENA  A.  FRESHOUR, 

Deceased. 


M.   JAY   MINOR,   Admr.,   etc.,   of   Lucena 
A.   Freshour,   Deceased,   Appt., 

V. 

LEMAN   A.  LYON. 

(—  :»fich.  — ,  140  N.  W.  617.) 

Attorney  —  services  to  insane  person 
-—  compensation. 

1.  An  attorney  may  recover  compensa- 
tion for  services  rendered  to  assist  a  per- 
son committed  to  an  institution  as  in- 
sane, to  secure  his  release  therefrom,  as 
for  necessaries,  if  they  were  faithfully  and 
intelligently  performed,  although  they  may 
not  have  been  successful. 

Trial  ^  instructions  —  reputable  law- 
yers. 

2.  Instructing  the  jury  in  a  proceeding 
by  an  attorney  to  recover  compensation 
for  services  rendered  an  insane  person,  that 
plaintiff  was  a  reputable  lawyer,  does  not 
tend  to  mislead  them  as  to  the  good  faith 
of  the  services  rendered,  but  merely  in- 
dicates that  he  is  a  regular  lawyer. 

(March   20,    1913.) 

APPEAL  by  the  administrator  of  the  es- 
tate of  Lucena  A.  Freshour,  deceased, 
from  a  decree  of  the  Circuit  Court  for 
Montcalm  County,  allowing  a  claim  filed  by 
plaintiff  for  professional  services  rendered 
for  deceased.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note,  ^  Right  to  recover  against  income 
petent  or  his  estate  for  legal  serv- 
ices in  attempting  to  secure  his  free^ 
dom,  or  in  resisting  lunacy  proceed^ 
ings. 

The  decision  in  Re  FBESHOim,  allowing 
a  recovery  for  legal  services  in  an  attempt 
to  procure  the  freedom  of  an  incompetent 
person,  is  sustained  by  Hallett  v.  Oakes, 
1  Cush.  296,  which  holds,  that  an  attorney 
employed  by  a  person  illegally  confined  in 
an  insane  asylum  against  his  will  is  en- 
titled to  fees  as  necessaries  for  procuring 
a  writ  of  habeas  corpus  to  investigate 
the  grounds  and  circumstances  of  the  re- 
straint, provided  he  acted  in  good  faith 
and  was  justified  in  takine  such  course, 
although  the  person  was  suosequently  ad- 
judged  insane. 
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Messrs.  F.  A.  Miller  and  R.  A.  Haw- 
ley,  for  appellant: 

As  a  general  rule,  the  court  will  not  al- 
low the  costs  of  an  unsuccessful  opposition 
to  a  commission  of  lunacy,  as  a  party  who 
is  really  a  lunatic  has  not  been  benefited 
thereby. 

Re  Conklin,  8  Paige,  450. 

The  costs  should  be  taxed  and  allowed  in 
a  court  having  jurisdiction  of  the  proceed- 
ings in  lunacy;  and  if  this  is  not  done 
while  the  lunatic  is  living,  the  court  of  pro- 
bate cannot  allow  the  bill  of  costs  as  a 
valid  claim  against  the  estate  after  his 
death. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  573;  GrU- 
lick  V.  Conover,  15  N.  J.  L.  420;  Freeman's 
Appeal,  10  Sadler  (Pa.)  114,  22  W.  N.  0. 
173,  13  Atl.  552;  Ebling's  Estate,  9  Pa.  Co, 
Ct.  138;  134  Pa.  227,  19  AtL  847. 

Claimant  could  not  be  permitted  to  offer 
testimony  tending  to  show  his  character  or 
reputation,  either  as  a  man  or  lawyer. 

Fahey  v.  Crotty,  63  Mich.  383,  6  Am.  St 
Rep.  305,  29  N.  W.  876;  Williams  v.  Ed- 
munds, 76  Mich.  92,  42  N.  W.  534;  Kingston 
v.  Ft.  Wayne  &  E.  R.  Co.  112  Mich.  40,  40 
L.R.A.  131,  70  N.  W.  315,  74  N.  W.  230,  1 
Am.  Neg.  Rep.  467;  Adams  v.  Elseffer,  132 
Mich.  100,  92  N.  W.  772;  Klein  v.  Bayer, 
81  Mich.  233,  45  N.  W.  991. 

Messrs.  Scully  &  Davia  and  Lieman  A. 
Ijyon  for  appellee. 


Kohn,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  in  this  cause  is  an  attorney, 
and  the  subject-matter  of  the  contro- 
versy is  a  claim  which  he  filed  for  pro- 
fessional services  rendered  for  lAicena  A 
Freshour,  now  deceased.  Mrs.  Freshour  was 
a  married  woman,  but  had  been  divorced 
from  her  husband.  The  claim  was  dis- 
allowed by  the  judge  of  probate  at  the  hear- 
ing on  claims.  On  appeal  taken  to  the  cir- 
cuit court,  the  case  was  tried  before  a  jury 
and  a  verdict  had  in  favor  of  the  claimant 
for  the  sum  of  $89.41,  and  judgment  was 
entered  accordingly. 

On  February  8,  1909,  a  petition  was  filed 
by  Geo.  H.  Lester,  an  uncle  of  said  deceased, 
alleging  incompetency  of  the  deceased, 
and  praying  for  the  appointment  of  a  guard- 
ian. Oneela  Lester,  an  aunt,  was  appointed 
guardian  and  qualified  as  such  on  Marcb 
30,  1909.  On  August  17,  1909,  the  guardian 
filed  her  petition  in  the  probate  court,  set- 
ting forth  that  said  incompetent  person  was 
an  epileptic  and  needed  treatment  in  an  in- 
stitution for  feeble-minded  and  epileptic 
persons.  An  order  was  made  appointing 
physicians  to  examine  the  incompetent,  and, 
upon  their  reports -being  filed,  the  judge  of 
probate  says  he  thinks  he  made  an  order 
sending  Mrs.  Freshour  to  the  Home  of  the 
l^eeble-Minded  at  Lapeer,  but  that  he  could 
not  get  her  into  that  institution  because  of 
its  crowded  condition.    On  the  31st  of  An- 


Where  an  attorney  is  employed  by  a 
person  of  unsound  mind  to  defend  him  in 
proceedings  to  have  a  trustee  and  committee 
appointed  for  him,  the  attorney  must  show 
that  the  services  rendered  were  reasonably 
necessary  for  the  protection  of  his  client's 
rights,  in  order  to  recover  therefor.  Mc- 
Kee  V.  Ward,  18  Ky.  L.  Rep.  987,  38  S.  W. 
704.  The    court   said,    that   when   pro- 

ceed in  jrs  are  instituted  to  have  one  ad- 
judged non  compos  mentisj  he  can  be  made 
liable  for  the  services  of  attornevs  reason- 
ably  necessary  to  defend  the  proceeding. 
If  this  wore  not  so,  whenever  such  pro- 
ceedings were  instituted  he  would  be  de- 
prived of  means  necessary  properly  to  try 
the  question  involved.  If  he  is  adjudged 
of  unsound  mind,  or  to  be  a  lunatic,  it 
means  that  the  management  of  his  estate 
it  taken  from  him,  and  perhaps  the  con- 
trol of  his  person  will  be  given  to  an- 
other. It  is  just  and  lawful  that  he  should 
have  the  privilege  of  every  reasonably 
available  means  to  resist  such  proceedings; 
and  this  he  will  not  have  if  he  cannot  bind 
himself  or  his  estate  for  reasonable  attor- 
ney fees  to  a  reasonable  number  of  law- 
yers. Although  he  may  be  in  such  pro- 
ceeding adjudged  of  unsound  mind,  and 
have  been  so  at  the  time  they  were  insti- 
tuted, still  it  would  not  follow  that  rea- 
sonable compensation  should  not  be  paid 
attornevs  reasonably  necessary  to  conduct 
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his  defense.  If  he  were  of  unsound  mind, 
he  could  not  bind  himself  or  his  estate 
for  the  services  of  attorneys  regardless  of 
the  number  and  necessity  for  their  services. 

Where  it  is  found  that  a  person  is  in- 
sane at  the  time  of  retaining  counsel  to 
oppose  a  commission  of  lunacy,  it  is  held 
in  Re  Conklin,  8  Paige,  450,  that  the  at- 
torney has  no  legal  claim  against  the  es- 
tate of  the  lunatic  on  the  ground  of  con- 
tract for  such  services.  In  this  case, 
however,  the  court  allowed  the  solicitor 
his  taxable  costs,  there  being  so  much  doubt 
about  the  fact  of  lunacy  that  the  chancellor, 
if  applied  to,  would  have  directed  and  sanc- 
tioned such  opposition. 

It  was  held  in  Carter  v.  Beckwith,  128 
N.  Y.  312,  28  N.  E.  582,  that  although  an 
attorney  could  not  maintain  an  action 
on  the  ground  of  a  contract  with  a  lunatic 
to  pay  for  services  arising  out  of  an  em- 
ployment by  him,  the  law  would  imply  an 
obligation  enforceable  as  a  claim  against 
the  lunatic's  estate  after  his  death,  to 
pay  for  services  rendered  in  an  unsuccess- 
ful application  on  his  part  to  supersede 
an  inquisition,  where  the  procpedin<rs  wert* 
fair,  and  not  vexatious  or  groundless,  and 
the  lunatic  died  before  the  power  of  the 
court  to  settle  the  question  of  allowance 
Iiad   been    definitely   invoked. 

J.  D.  C. 
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L  >t,  1909,  Oneela  Lester,  as  guardian,  filed 
a  petition  in  the  probate  court,  alleging, 
an  ling  other  things,  that  Mrs.  Freshour  was 
an  insane  person  and  in  need  of  asylum 
Treatment,  and  praying  that  she  be  admit- 
t"»l  to  the  Traverse  City  Asylum  for  the  In- 
-I'K  as  a  private  patient.     The  same  phy- 

>  'VjLU'i  who  had  examined  her  upon  the 
:rr\jous  hearing  were  appointed  to  examine 
:*r  with  reference  to  this  petition,  and  in 
I .     course   of   time   filed   their   certificates 

>  iTAing  that  Mrs.  Freshour  was  an  insane 
.MT^on  and  needed  treatment  in  an  asylum. 
i  ^itrreupon,  an  order  was  made  by  the  judge 
of  probate,  adjudging  Mrs.  Freshour  in- 
^ae  and  a  fit  person  for  care  and  treat- 
ment in  an  asylum,  and  that  she  should  be 
aJmitted  to  the  asylum  at  Traverse  City 
as  a  private  patient.  Mrs.  Freshour  did 
n<>t  appear  at  any  of  these  proceedings  by 
Attorney,  and  was  taken  to  the  asylum 
at  Traverse  City,  where  she  remained  until 
April.  1910.  It  appears  from  the  testimony 
of  Mrs.  Lester  that  at  the  time  of  the  hear- 
ing in  the  probate  court  as  to  the  insanity 
of  Mrs.  Freshour,  she  represented  to  t>ie  iu- 
c^mpetent  that  she  was  being  taken  to  the 
probate  court  for  the  purpose  of  asccrtain- 
inff  whether  or  not  she  could  remarry  her  di- 
v>)rced  husband.  It  is  claimed  by  claimant 
tLat,  due  to  the  efforts  made  by  him  in  her 
Malf,  Mrs.  Freshour  was  released  by  the 
i^ylum  authorities  in  April,  1910,  and  taken 
to  St.  Mary's  Hospital  in  Grand  Rapids  on 
account  of  blood  poisoning  in  her  hand. 

Mrs.  Freshour  died  on  the  9th  of  August, 
V.^10,  leaving  no  last  will  and  testament,  and 
an  estate  consisting  of  real  and  personal 
property  amounting  to  $7,250  in  value.  Her 
J^'fe  heir  at  law  is  her  nephew,  M.  Jay 
Minor,  who  was  appointed  as  administrator 
of  her  estate  and  is  the  appellant  in  this 
i-ause. 

l*he  attention  of  the  claimant  and  appel- 
\fr.  was  first  brought  to  the  proceedings  set 
out  in  the  record  and  the  condition  of  Mrs. 
Freshour  in  the  latter  part  of  September  or 
early  in  October,  1909,  by  friends  of  Mrs. 
Freshour,  among  whom  were  the  supervisor 
of  Bloomer  township  and  his  wife,  who  lived 
on  the   farm    adjoining   her    home.     These 
friends  brought  to  the  claimant  a  number  of 
letters  written  by  Mrs.   Freshour  to  them 
from  the  asylum  at  Traverse   City,  where 
siie  was  then  confined,  complaining  of  her 
R^ention  there,  and  requesting  them  to  in- 
terest themselves  in  her  behalf.     Claimant 
declined  for  some  time  to  take  up  the  mat- 
ter, but  finally  entered  upon  an  investiga- 
tion, after  being  informed  of  several  letters 
Mrs.  Freshour  had  written  Mrs.  Bartholo- 
mew, one  of  the  friends,  requesting  her  to 
pj  and  see  him  and  ascertain  what  he  could 
dri  to  get  her    released   from    the   asylum. 
«  LRA.(N.S.> 


This  investigation  disclosed  that  the  pro- 
ceedings by  which  Mrs.  Freshour  was  con- 
fined were  absolutely  void  for  the  reason 
that  the  petition  to  have  her  adjudged  in- 
sane was  made  by  one  not  authorized  by 
law  to  make  it. 

Act  100,  Public  Acts  of  1909,  provides  as 
follows:  "The  father,  mother,  husband,  wife, 
brother,  sister,  or  child  of  a  person  alleged 
to  be  insane,  or  the  sheriff,  or  any  superin- 
tendent of  the  poor,  or  supervisor  of  any 
township,  or  any  peace  oflicer  within  the 
county  in  which  the  alleged  insane  person 
resides  or  may  be,  may  petition  the  probate 
court  of  said  county  for  an  order  directing 
the  admission  of  said  person  to  an  asylum 
or  institution  for  the  care  of  the  insane," 
etc.  The  legislature  undoubtedly  excluded 
the  guardians  from  those  authorized  to 
make  this  petition,  because  mentally  in- 
competent persons  under  guardianship  may 
become,  by  reason  of  their  infirmity,  a  great 
care  upon  their  guardians  without  having 
reached"  the  condition  which  the  law  defines 
as  insanity,  and  the  legislature  apparently 
contemplated  that  there  might  be  an  at- 
tempt on  the  part  of  guardians  to  relieve 
themselves  of  the  care  of  their  wards  by 
attempting  to  commit  them  to  some  institu- 
tion. 

It  is  claimed  by  Mr.  Lyon  that  he  pre- 
pared a  petition  for  leave  to  appeal  from 
the  order  adjudging  Mrs.  Freshour  insane, 
but  that  he  did  not  present  it  to  the  court 
for  the  reason  that  he  considered  a  writ  of 
habeas  corpus  more  expeditious  in  securing 
her  release,  and  for  some  other  reasons. 
Habeas  corpus  proceedings  were  instituted, 
but  dismissed  by  the  circuit  court  on  the 
hearing.  A  petition  was  also  filed  in  the 
probate  court  by  Mrs.  Freshour,  requesting 
the  court  to  adjudge  that  she  was  no  longer 
insane,  and  tha^  she  be  declared  restored  to 
soundness  of  mind.  This  petition  was 
heard  and  dismissed  by  the  court  at  the 
hearing,  which  was  attended  by  Mr.  Lyon, 
who  represented  Mrs.  Freshour.  Various 
items  of  expense  for  traveling,  etc.,  were  in- 
curred, and  the  total  amount  claimed  for 
services  and  expenses  were  $106.46,  which 
was  reduced  by  two  payments  of  $10  and 
$5,  respectively,  to  $91.46,  which  was  the 
amount  for  which  a  claim  was  presented  to 
the  probate  court. 

The  questions  raised  on  this  appeal  are 
stated  by  counsel  for  appellant  as  .follows : 

(1)  The  objections  to  the  receptions  in  evi- 
dence, and  the  exceptions  covering  the  same. 

(2)  Refusal  of  the  court  to  direct  a  verdict 
in  favor  of  the  administrator.  (3)  The  in- 
struction of  the  court  to  the  jury  that  ''the 
plaintiff  in  this  case  is  a  reputable  lawyer, 
member  of  this  bar."     (4)   The  argumenta- 
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tive  nature  of  the  charge  of  the  court  as  a 
whole. 

The  trial  judge  charged  the  jury,  in  part, 
as  follows:  "The  plaintiff  in  this  case  is  a 
reputable  lawyer,  member  of  this  bar,  and 
had  a  right,  if  acting  in  good  faith  and  up- 
on circumstances  that  would  lead  a  reason- 
able man  to  believe  the  woman's  condition 
is  such  that  she  should  not  be  confined  in 
an  asylum,  if,  upon  the  examination  of  the 
records,  he  acted  in  good  faith,  believing 
the  proceedings  were  illegal,  then  he  had 
the  right  to  act  and  use  his  best  judgment 
and  his  best  skill  as  a  lawyer  to  aid  her  to 
obtain  her  liberty  from  that  institution, 
and  have  set  aside  what  he  believed  was  an 
illegal  order.  He  claims  to  have  examined 
the  records  in  this  case  and  found  that  a 
petition  had  been  filed  and  she  was  ad- 
judged an  epileptic,  for  which  the  law  does 
not  allow  people  to  be  sent  to  an  asylum, 
unless  the  reason  of  that  person  is  shown  by 
the  testimony  to  be  undermined  and  un- 
sound, there  being  another  place  for  the 
detention  of  feeble-minded  people.  He  claims 
the  letters  he  considered  tended  to  show  she 
was  not  insane,  that  is,  of  unsound  mind, 
and  that  she  was  begging  to  get  out;  that 
acting  in  good  faith  he  performed  certain 
services  which  tended  to  her  benefit.  The 
claim  is  made  that  finally  she  did  obtain 
her  liberty  through  the  efforts  in  part  of 
Mr.  Lyon;  that  is  his  claim;  that  later  pa- 
pers were  filed  in  this  court  in  regard  to 
habeas  corpus  writ  asked  for  and  process 
obtained,  but  that  that  was  dismissed;  that 
later  efforts  were  being  made  to  review  all 
of  the  orders  of  the  probate  court  and  this 
court;  and  that  she  died  before  the  matter 
was  fully  completed.  I  say  to  you  as  mat- 
ter of  law  she  had  a  right  to  make  her  ap- 
peal; and  though  she  may  have  been  in- 
sane, yet,  if  the  plaintiff  was  acting  in  good 
faith,  looking  to  her  relief  on  account  of 
her  illegal  restraint,  he  would  have  the 
right  to  act  for  her  and  use  his  best  efforts. 
It  would  be  his  duty  after  assuming  to  act 
at  all  to  take  every  proper  legal  step  to- 
wards looking  up  evidence  and  looking  up 
the  law,  making  examinations  of  the  records 
to  ascertain  the  legality  or  illegality  of  the 
processes  or  judgments  whereby  she  had 
been  sent  to  the  institution,  and,  if  he 
found  in  his  opinion  that  she  was  suffering 
from  improper  or  illegal  restraint,  he  had 
a  duty  to  perform  under  those  circumstances 
of  using  his  best  judgment  and  skill  in  ob- 
taining her  liberty  for  her,  and,  so  acting, 
no  matter  whether  successful  in  whole  or 
not,  he  would  be  entitled  to  receive  from 
her  estate  what  the  services  were  reason- 
ably worth." 

It  is  the  contention  of  counsel  for  appel- 
lant that  the  claimant  in  this  cause  acted 
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without  any  authority  whatsoever;  that 
Mrs.  Freshour  was  incompetent  to  make  any 
contract;  that  it  was  claimant's  duty  to 
lay  the  facts  before  the  probate  court  of 
Montcalm  county  and  ask  for  leave  to  in- 
stitute proceedings;  and  that,  no  such  pro- 
ceedings having  been  taken  by  herself  or 
the  guardian  of  the  incompetent  person,  he 
cannot  recover. 

It  is  an  old  and  well-established  rule  of 
law  that,  when  necessaries  have  been  fur- 
nished to  a  person,  it  matters  not  whether 
the  recipient  is  mentally  competent  or  other- 
wise. If  there  is  no  express  agreement  to 
pay  for  the  necessaries,  an  implied  agree- 
ment arises.  The  rule  is  stated  in  volume 
4  of  Cyclopedia,  on  page  903,  as  follows: 
"The  services  of  an  attorney  will  usually 
be  considered  as  necessaries,  and  a  promise 
to  pay  for  them  will  be  implied,  wnen  ren- 
dered in  a  proceeding  personal  to  an  infant 
or  other  person  incapable  of  entering  into 
a  contract,  such  as  an  habitual  drunkard 
or  an  insane  man." 

It  is  claimed  in  this  cause  that  the  at- 
torney is  not  entitled  to  compensation  be- 
cause his  efforts  did  not  result  to  the  bene- 
fit of  Mrs.  Freshour.  We  hold  the  rule  to 
be  that  an  attorney  is  entitled  to  compensa- 
tion for  his  services  whether  those  services 
have  been  beneficial  to  his  client  or  not.  so 
long  as  the  services  have  been  faithfully 
and  intelligently  performed. 

The  circuit  judge  did  not  err  in  submit- 
ting the  case  to  the  jury  upon  the  theory 
outlined  in  his  charge,  and  the  real  ques- 
tion at  issue  was:  Did  the  claimant  act  in 
good  faith  and  give  the  client  the  benefit  of 
his  best  intelligence,  industry,   and   effort? 

Counsel  for  appellant  insist  that  the 
court  had  no  right  to  charge  the  jury,  as  a 
matter  of  fact,  that  the  appellee  is  a  repu- 
table lawyer,  and  that  by  using  this  lan- 
guage the  court  sustained  the  character  of 
the  appellee,  as  a  fact,  and  that  in  this 
case  the  character  and  reputation  of  the  ap- 
pellee as  a  man  or  as  a  lawyer  was  not  in- 
volved, as  his  character  as  a  lawyer  or  as  a 
man  had  not  been  assailed.  It  is  the  con- 
tention of  the  appellee  that  the  word  "rep- 
utable" as  used  cannot  be  said  to  mean 
more  than  this, — ^that  the  claimant  was  a 
duly  accredited  member  of  the  Montcalm 
county  bar,  and  as  a  practising  attorney 
was  entitled  to  his  compensation,  if  the 
other  essential  facts  were  proven.  We  are 
of  the  opinion  that  the  word  "reputable," 
as  used  in  this  connection  and  as  generally 
understood  by  the  profession,  does  not 
mean  more  than  if  the  court  had  said  that 
he  was  a  regular  lawyer.  We  do  not  be- 
lieve that  the  language  used  did,  or  could, 
mislead  or  influence  the  jury.  An  exami- 
nation  of   the   whole   charge   of   the  court 
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satisfies  lis  thmt  it  was  a  full,  fair,  and 
compreheasiTe  statement  of  the  law  of  the 
caae,  and  not  subject  to  the  criticism  made 
by  cooAsel  for  appellant,  that  it  was  argu- 
mentative in   its  nature. 

We  have  examined  the  assignments  of 
enor  with  reference  to  the  reception  of  tes- 
timonj,  and  find  no  prejudicial  error  com- 
mitted by  the  court  with  reference  thereto. 

The  judgment  of  the  trial  court  is  there- 
fore affirmed,  with  costs. 


NORTH    OAROIilNA    8UPREMB 

COURT. 

STATE   OF   NORTH   CAROLINA 

V. 

J.  MOORE  GRAY,  Appt. 

(—  N.  C.  — ,  77  8.  E.  833.) 

Homldcle  —  Justification  —  defense,  of 
home. 

A  householder  who  is  awakened  from 
sleep  at  night  to  find  a  stranger  kicking 
at  the  door  and  threatening  to  enter  the 
dwelling  will  be  justified,  upon  the  strang- 
er s  breaking  a  window  to  effect  ah  en- 
trance, in  killing  him,  although  the  intrud- 
er la  not  arm^,  if  the  householder  be- 
lieTes,  or  has  reasonable  ground  to  believe, 
that  bis  act  is  necessary  to  prevent  harm 
to  himself  or  his  family,  or  the  violent 
entry  of  his  home. 

(April  2,  1913.) 

A  PPEAL  by  defendant  from  a  judgment 
A  of  the  Superior  Court  for  Union  Coun- 
ty convicting  him  of  manslaughter.  Re- 
versed. 

Statement  by  Allen,  J.: 

This  was  an  indictment  for  murder.  At 
tbe  commencement  of  the  trial,  the  solicitor 
stated  that  he  would  not  ask  for  a  verdict 
of  murder  in  the  first  degree,  but  for  mur- 
der in  the  second  degree,  or  manslaughter, 
as  tbe  jury  might  find  the  facts  to  be.  The 
defendant  admitted  killing  the  deceased 
vith  a  deadly  weapon,  but  pleaded  that  the 
killing  was  done  in  the  necessary  defense 
of  himself,  his  family,  and  his  habitation. 

The  defendant  testified  in  his  own  behalf 


as  follows:  "My  name  is  J.  Moore  Gray. 
I  am  fifty-seven  years  old.  I  am  the  de* 
fendant  in  this  case.  Deceased  was  killed 
at  my  house  on  the  night  of  Saturday, 
September  28th.  I  had  been  at  work  that 
day  at  Mr.  Myer's  lumber  shop.  I  went 
home  about  dark,  and  went  to  bed  between 
9  and  10  o'clock.  My  wife,  my  two  daugh- 
ters, Minnie  Gray  and  Ethel  Knight,  were 
there.  My  two  little  girls.  Belle  and  Lila, 
five  and  seven  years  old,  were  there.  Mr. 
William  Tarlton  was  there,  too.  He  had 
come  to  call  on  my  daughter  Minnie.  De- 
ceased and  three  other  men  came  to  my 
door  between  11  and  12  o'clock.  I  have 
since  learned  that  the  other  three  men  were 
Glenn  Wolfe,  Earl  Helms,  and  John  West. 
They  came  to  the  door  and  tried  to  get  in. 
They  began  cursing  and  kicking  at  the  door. 
Minnie  came  and  woke  me  up.  She  said 
get  up,  that  there  were  some  men  trying 
to  break  in.  I  got  up  and  started  to  the 
door.  I  could  see  deceased  through  the 
glass  of  the  front  door.  He  was  taller 
than  the  rest,  and  had  a  rag  tied  around 
his  head.  As  I  stepped  out  into  the  hall, 
I  saw  the  flash  of  a  pistol,  and  heard  it 
shoot.  Deceased  shot  the  pistol.  I  could 
see  it  in  his  hand.  I  went  to  the  door,  and 
told  the  men  to  leave.  I  had  no  gun  at  that 
time.  Deceased  said  he  was  coming  in.  I 
said,  'Go  on  away.'  He  said,  'Stick  your  old 
soap  gourd  out  here,  and  I'll  put  light  holes 

through  it.'    He  said,  'G d you,  I'm 

coming  in  there  after  you.'  He  had  been 
kicking  at  the  door.  He  was  out  there  curs- 
ing.    He  said,  *I*m  coming  in  at  the  G 

d window.'    He  ran  towards  the  window 

in  direction  of  Charlotte,  and  I  heard  glass 
fall.    Some  of  my  folks  pushed  bed  against 

window.  He  said,  *G d you,  you  have 

darkened  that  hole,  but  I'll  come  in  anoth- 
er.' He  then  started  towards  the  other  win- 
dow— the  one  towards  Monroe.  As  he  passed 
the  front  door,  he  kicked  it.  I  had  stepped 
back,  and  got  my  shotgun  when  he  went  to 
kick  out  the  window  towards  Charlotte.  He 
then  went  to  the  other  window  (towards 
Monroe),  and  was  raising  his  foot  to  kick 
it  out,  and  I  threw  up  my  gun  and  shot.  I 
didn't  take  aim.  I  cracked  front  door  open 
to  shoot.  He  was  cursing  and  raising  his 
foot  to  kick  out  the  window  when  I  shot. 


Note. ^Homicide   to   prevent   entrance 
of  dwelling. 

The  general  rule  seems  to  be  that  the 
owner  of  a  dwelling  may  kill  one  wrong- 
fully seeking  to  enter  therein,  where  it 
reasonably  appears  to  be  necessary  to  pre- 
vent the  felonious  destruction  of  his  prop- 
eitj  or  habitation,  or  the  commission  of  a 
felony  therein,  or  to  defend  himself  or 
his  faroilv  therein  against  a  felonious  as- 
45  L.R.A.'(N.S.) 


sault  upon  life  or  person.  See  67  L.R.A. 
542,  where  the  earlier  cases  upon  the  point 
under  annotation  herein  are  collected,  and 
the  following  later  cas^  which  support 
the  rule:  State  v.  Mills,  6  Penn.  (Del.) 
497,  69  Atl.  841;  Foster  v.  Shepherd,  258 
111.  164,  post,  101  N.  E.  411;  McKinney  v. 
Com.  26  Ky.  L.  Rep.  565,  82  S.  W.  263; 
Leach  v.  Com.  129  Ky.  497,  112  S.  W.  695; 
Young  V.  State,  7,4  Neb.  346,  2  L.R.A.(N.S.) 
66,  104  N.  W.  867;  Reed  v.  State,  75  Neb. 
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This  was  the  window  on  the  east  end  of 
porch.  I  had  no  ill  feeling  against  de- 
ceased. I  did  not  know  him,  and  had  never 
seen  him  before.  I  shot  him  to  keep  him 
from  coming  in  my  house  and  killing  me. 
He  was  out  there,  cursing  and  swearing 
that  he  was  coming  in,  and  was  going  to 
shoot  light  holes  through  my  head  if  I 
poked  it  out.  There  were  three  other  men 
with  him.  My  little  children  were  crying 
and  screaming.  I  had  ordered  these  men 
to  leave  a  number  of  times.  I  asked  them 
to  leave  before  I  got  the  gun.  I  was 
afraid  they  would  kill  me  or  some  of  my 
folks,  or  do  us  some  bad  harm.  I  was 
not  mad  at  deceased.  I  was  afraid  of  him 
and  the  other  men  with  him.  I  saw  four 
men  standing  at  the  door  when  I  got  up. 
I  could  tell  deceased  was  the  man  doing  the 
cursing,  for  he  was  taller  than  the  rest, 
and  had  a  rag  tied  around  his  head.  De- 
ceased was  not  running  when  I  shot.  He 
was  raising  his  foot  to  kick  out  the  win- 


dow. I  did  not  shoot  deceased  because  I 
was  mad.  I  was  too  scared  to  be  mad. 
After  I  shot,  I  went  back  in  the  front  room. 
I  loaded  my  gun,  and  laid  it  on  the  bed. 
The  other  fellows  ran  when  I  shot,  but  I 
didn't  know  but  that  they  would  come 
back  and  try  to  do  something  to  me.  I 
have  never  been  in  court  before  in  my  life." 

There  was  other  evidence  corroborating 
the  defendant,  and  evidence  on  the  part  of 
the  state  contradicting  hinL 

The  defendant,  among  other  things,  re- 
quested his  Honor  to  charge  the  jury  as  fol- 
lows: "If  the  jury  find  from  the  evidence 
that  the  defendant  shot  the  deceased  while 
the  deceased  was  manifestly  intending  and 
endeavoring  in  a  violent  manner  to  enter 
the  habitation  of  defendant,  for  the  purpose 
of  assaulting  or  offering  personal  violence  to 
him,  or  to  any  member  of  his  family  being 
therein,  then  the  killing  would  be  justifia- 
ble, and  the  jury  should  find  the  defendant 
not  guilty."     "The  court  charges  you  that 


609,  106  N.  W.  649;   Collegenia  ▼.  State, 

—  Okla.  Crim.  Rep.  — ,  132  Pac.  376; 
State  Y.  Stockman,  82  S.  C.  388,  129  Am. 
St.  Rep.  888,  64  S.  E.  696. 

So  it  has  been  held  that  a  husband  has 
no  right  to  enter  his  wife's  dwelling  with 
force  and  against  her  will,  and  that  one 
therein  may  kill  to  prevent  such  an  entry 
obviously  attempted  for  the  purpose  of 
wreaking  vengeance  Upon  the  inmates. 
People  V.  Watson,  —  Cal.  — ,  133  Pac. 
298.  And  in  State  v.  Sinclair,  —  Mo. 
— ,  167  S.  W.  339,  a  son  was  held  justified 
in  killing  his  stepfather  when  he  attempted 
to  enter  the  mother's  home  against  her 
wishes  and  orders,  the  mother  and  step- 
father having  separated,  the  home  being 
the  separate  property  of  the  wife,  over 
which  she,  by  statute,  had  exclusive  con- 
trol, and  the  menacing  attitude  and  threats 
of  the  deceased  man  at  the  time  he  was 
killed  having  reasonably  warranted  the 
gravest  apprehension  of  bodily  danger  upon 
the  part  of  both  the  son  and  the  mother. 
And  it  has  been  held  that  the  owner  may 
kill  to  prevent  burglary  where  he  believes 
that  his  life  is  in  danger.  See  Suell  v. 
Derricott,  161  Ala.  269,  23  L.R.A.(N.S.) 
996,  49  So.  896,  18  Ann.  Cas.  636,  wherein 
one  was  killed  while  attempting  to  rob  a 
store,  it  being  said  that  "a  man's  place  of 
business  must  be  regarded  pro  hoc  vice  his 
dwelling." 

And  one  is  under  no  duty  to  retreat 
from  his  castle  to  avoid  injury,  where  an 
attempt  is  made  forcibly  to  enter  the 
same.  Suell  v.  Derricott,  supra;  State  v. 
Mills,  6  Penn,  C^el.)  497,  69  Atl.  841; 
State  V.  Rutledge,  136  Iowa,  681,  113  N. 
W.  461;  McKinney  v.  Com.  26  Ky.  L.  Rep. 
565,    82    S.   W.    263;    Collegenia    v.    State, 

—  Okla.  Crim.  Rep.  — ,  332  Pac.  375; 
State  V.  Brooks,  79  S.  C.  144,  17  L.R.A. 
(N.S.)  483,  128  Am.  St.  Rep.  836,  60  S.  E. 
618,  15  Ann.  Cas.  49.  And  this  is  true 
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although  he  could  retreat  with  safetv. 
State  V.  Mills,  6  Penn.  (Del.)  497,  69  AtL 
841.  For  a  treatment  of  the  general  ques- 
tion of  the  "retreat  to  the  wall"  doctrine  in 
homicide  cases,  see  the  extensive  note  to 
State  V.  Gardner,  2  L.R.A.(N.S.)   49. 

But  to  warrant  application  of  the  rule 
justifying  killing  in  the  defense  of  one's 
dwelling,  the  danger  must  be  imminent, 
and  not  past.  State  v.  Stockman,  82  S.  C. 
388,  129  Am.  St.  Rep.  888,  64  S.  E.  595. 

And  killing  in  apprehension  of  wrongful 
entry  is  not  justified,  where  more  force  was 
used  than  was  necessary.  Thus,  in  Patter- 
son V.  State,  49  Tex.  Crim.  Rep.  613,  95  S. 
W.  129,  it  was  held  that  the  jury  could 
rightly  disregard  the  defense  of  property, 
and  convict  of  murder  in  the  second  degree, 
if  they  found  that  defendant  used  more 
force  than  was  necessary  in  the  defense  of 
his  habitation. 

And  in  State  v.  Kibler,  79  S.  C.  170,  60 
S.  £.  4d8,  it  was  held  that  one  who,  in 
sudden  heat  and  passion  caused  by  a  tres- 
passer entering  his  dwelling,  used  more 
force  than  was  necessary  to  prevent  the 
entry,  and  the  force  used  resulted  in  death, 
was  guilty  of  manslaughter. 

And  it  has  been  held  that  the  rule  justi- 
fying killing  in  defense  of  one's  dwelling 
does  not  apply  where  the  defendant  and  the 
deceased  were  both  guests  at  the  former's 
son's  home,  where  the  killing  took  place, 
and  accused  had  left  a  place  of  safety  to 
go  into  the  yard  where  deceased  w^as.  Mont- 
gomery V.  State,  2  Ala.  App.  26,  56  So.  92. 

Nor  does  the  rule  allowing  a  householder 
to  kill  a  violent  intruder  have  any  relevancy 
to  a  case  where  the  defendant  and  the  de- 
ceased were  both  members  of  the  household. 
Com.  V.  Johnson,  213  Pa.  432,  62  Atl.  1064. 

And  a  mere  trespass  upon  the  occupnnt's 
dwelling  will  not  justify  him  or  excuse  him 
in  killing  the  trespasser.  State  v.  Mills, 
6  Penn.  (Del.)  497,  69  Atl.  841;  Collegenia 
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'heo  a  nuui  ib  in  his  own  home,  and  has 
lione  nothing  to  provoke  assault,  and  a 
tiv^pasflcr  enters  upon  his  premises  with  a 
high  hand,  and  attempts  to  force  an  en- 
trance into  the  house  in  such  a  manner  as 
ift  calculated  to  kad  a  reasonably  prudent 
Bua  to  believe  that  he  or  some  member  of 
bis  family  is  in  grave  danger  of  being  killed 
or  receiving  some  serious  bodily  harm,  the 
\iw  does  not  require  such  householder  to 
.U  or  to  remain  in  his  house  until  his  as- 
-iilant  is  upon  him,  but  he  may  open  his 
dtKir  and  shoot  his  assailant,  if  such  course 
:i  apparently  necessary  for  the  protection 
*'i  himself  or  family."  The  trial  judge 
modified  thla  instruction  by  adding  at  the 
end  thereof  the  following  words:  "But  the 
jury  must  be  the  judge  of  the  reasonable- 
ness of  defendant's  apprehension."  The 
judge  also  stated  that  the  instruction  as 
modified  wouhl  be  law  in  this  case  only  in 
the  event  that  the  jury  should  find  that  one 
of  the  men  outside  was  armed  with  a  pistol 


To  this  limitation  of  the  rule  by  the  judge 
defendant  excepted.  "The  court  charges 
you  that  if  you  find  from  the  evidence  that 
the  deceased  came  with  three  other  younj^ 
men  to  the  home  of  the  defendant,  and  be- 
gan shooting  and  cursing  on  the  porcli  of 
defendant's  house,  and  threatened  defendant 
and  refused  to  leave  when  ordered,  and  was 
attempting  with  violence  to  force  an  en- 
trance into  defendant's  home,  and  that  de- 
fendant had  reasonable  grounds  to  believe, 
and  did  believe,  that  he  or  some  member  of 
his  family  was  in  danger  of  losing  their 
lives  or  suffering  great  bodily  harm  at  the 
hands  of  the  deceased,  then  defendant  had 
a  right  to  defend  his  house,  even  to  the  ex- 
tent of  taking  the  life  of  the  deceased;  and 
if  you  further  find  from  the  evidence  that 
defendant  shot  deceased  believing  from  the 
surrounding  circumstances  and  the  conduct 
of  deceased  that  it  was  necessary  to  do  so 
to  protect  himself  or  his  family,  then  you 
should  find  the  defendant  not  guilty."     His 


r.  State,  —  Okla.  Crim.  Rep.  — ,  132  Pac. 
675. 

Neither  can  killing  be  justified  merely 
U-cause  the  deceased  came  upon  the  de- 
fendant's premises  in  the  nighttime  and 
knocked  at  his  door.  Leach  v.  Com.  129 
Kt.  497,  112  S.  W.  695. 

So  it  has  been  held  that  the  rule  of  de- 
ft n^e  of  habitation  does  not  apply  where 
the  person  killed  was  seeking  to  enter  under 
a  lawful  writ  of  possession,  since  in  such 
■  a«r  those  seeking  to  execute  the  writ  were 
rot  wrongdoers.  Williams  v.  State,  147 
Ala.  10,  41  So.  992.  See  also  to  the  same 
♦*TK^t.  Smith  V.  State,  46  Tex.  Crim.  Rep. 
if>:,  108  Am.  St.  Rep.  991,  81  S.  W.  712, 
'•r^.  But  the  mere  possession  of  a  warrant 
undisclosed  to  the  person  sought  to  be  ar- 
rt^ted  does  not  authorize  ah  entry  so  as 
to  render  wrongful  resistance  thereto.  Mc- 
f'ray  v.  State,  134  Ga.  416,  68  S.  E.  62,  20 
\nn.  Gas.  101. 

In  many  states  the  question  under  anno- 
tation is  controlled  by  express  statutory 
provision. 

Thus,  under  the  Georgia  statutes  a  kill- 
ing in  defense  of  a  habitation  is  justifiable 
if  the  defender  acted  undrr  the  fears  of  a 
rca^nable  man  that  the  intended  purpose 
M  the  entry  was  to  commit  an  assault  upon 
Mm,  or  to  offer  personal  violence  to  an  in- 
inate  of  the  habitation.  See  McCray  v. 
^tate,  supra,  holding  that  in  such  case  it 
n«<^  not  be  a  fear  that  a  felonious  assault 
vu  about  to  be  made. 

And  under  a  Colorado  statute  making 
m<^tifiable  a  homicide  in  defense  of  habita- 
tion a^inst  one  who  manifestly  intends, 
in  a  violent  manner,  to  enter  the  habitation 
r>f  another  for  the  purpose  of  assaulting  or 
-Bering  personal  violence  to  any  person 
th»Tein,  it  has  been  held  that  a  man  may 
'sill  his  brother-in-law  to  prevent  the  latter 
trom  entering  hi«  house  in  search  of  the 
litter's  wife,  if  he  believes  upon  reasonable 


cause  that  the  latter  feloniously  intends  to 
assault  or  kill  inmates  of  the  house.  Bailey 
V.  People,  —  Colo.  —  post,  — ,  130  Puc. 
832.  In  this  case  it  was  further  held  that 
the  fact  that  the  deceased  was  seeking  to 
enter  the  house  for  the  purpose  of  talking 
with  his  own  wife,  and  procuring  her 
against  her  will  to  leave  the  house,  which 
she  had  entered  as  a  place  of  refuge,  did 
not  alter  the  case,  the  accused  having  pro- 
tested against  the  entry. 

And  in  Texas  there  is  a  statute  (Penal 
Code  1895,  art.  677)  expressly  relating  to 
justifying  a  homicide  in  protection  of  prop- 
erty. See  Patterson  v.  State,  49  Tex.  Crim. 
Rep.  613,  96  S.  W.  129,  wherein  it  was  held 
that,  under  the  statute,  a  killing  in  defcmse 
of  a  habitation  was  justifiable  only  when 
the  person  was  killed  while  in  the  very  act 
of  making  an  unlawful  and  violent  attack; 
French  v.  State,  55  Tex.  Crim.  Rep.  638, 
117  S.  W.  848,  wherein  a  killing  in  defense 
of  accused's  habitation  was  held  justifiable: 
and  Wells  v.  State,  63  Tex.  Crim.  Rep.  618, 
141  S.  W.  96,  where  it  was  said  that,  in 
order  to  justify  a  killing  in  the  defense  of 
habitation,  under  the  Texas  statute,  exery 
other  effort  in  the  possessor's  power  must 
have  been  made  to'  repel  ingression. 

And  it  has  been  held  that  killing  in  de- 
fense of  a  home  can  be  justified  under  Texas 
Code  1895,  art.  675,  which  provides  that 
homicide  is  permitted  when  inflicted  for 
for  purpose  of  preventing  the  offense  of 
murder,  rape,  robbery,  arson,  burglary, 
theft  at  night,  etc.,  or  when  inflicted  upon 
a  person  found  armed  with  a  deadly  weapon 
and  in  disguise  in  the  nighttime  on  prem- 
ises not  his  own,  etc.,  when  it  reasonably 
appears  that  one  of  the  above  enumerated 
acts  was  about  to  be  committed,  and  while 
such  person  was  committing  such  act  or 
appeared  to  be  about  to  commit  it.  New- 
man V.  State,  58  Tex.  Crim.  Rep.  443,  126 
S.  W.  678,  21  Ann.  Cas.  718.  G.  J.  C. 
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Honor  read  this  instruction  to  the  jury,  but 
stated  that  it  was  given,  and  should  be  con- 
sidered by  the  jury,  only  in  the  event  that 
they  should  find  that  one  of  the  men  on  the 
porch  was  armed  with  a  pistol.  "If  one 
was  not  armed  with  a  pistol,  you  should  not 
consider  this;  for  the  court  charges  you 
that,  if  one  was  not  armed  with  a  pistol, 
there  is  no  evidence  of  the  use  of  gentle 
means  by  defendant."  Defendant  excepted 
to  the  limitation  of  rule  stated  in  the  prayer 
by  the  remark  of  his  Honor,  also  to  his 
Honor's  statement  at  the  same  time  that 
there  was  no  evidence  of  the  use  of  gentle 
means  by  defendant. 

The  defendant  was  convicted  of  man- 
slaughter, and  was  sentenced  to  a  term  of 
three  years  in  the  state's  prison,  and  he  ex- 
cepted and  appealed. 

Messrs.  W.  O.  Lemmond  and  J.  J. 
Parker,  for  appellant: 

A  man  may  repel  force  by  force  in  de- 
fense of  his  person,  habitation,  or  property, 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  to  commit  a  felony  up- 
on either,  and  he  may  pursue  his  adversary 
until  he  has  secured  himself  from  all  dan- 
ger, and  if  he  kills  him  in  so  doing,  it  is 
called  justifiable  self-defense. 

State  V.  Hough,  138  N.  C.  667,  60  S.  E. 
,  709 ;  State  v.  Dixon,  75  N.  C.  279 ;  Newell's 
Sackett,  Instructions  to  Juries,  2d  ed.  706; 
State  V.  Manns,  48  W.  Va.  480,  37  S.  E. 
613,  14  Am.  Crim.  Rep.  246;  State  v.  Hill, 
141  N.  C.  769,  53  S.  E.  311. 

Messrs.  T.  W.  Bickett,  Attorney  Gen- 
eral, and  T.  H.  Calvert,  Assistant  Attor- 
ney General,  for  the  State: 

The  right  to  protect  person  or  property 
by  the  use  of  such  forces  as  may  be  neces- 
sary is  subject  to  the  qualifications  that  hu- 
man life  must  not  be  endangered  or  great 
bodily  harm  threatened  except  perhaps  in 
urgent  cases.  The  person  whose  right  is 
assailed  must  first  use  moderate  means  be- 
fore resorting  to  extreme  measures. 

State  V.  Scott,  142  N.  C.  582,  9  L.R.A. 
(N.S.)  1148,  55  S.  E.  69;  State  v.  Crook, 
133  N.  C.  672,  45  S.  E.  564;  State  v.  Tay- 
lor, 82  N.  C.  554. 

Allen,  J.,  delivered  the  opinion  of  the 
court : 

If  the  evidence  of  the  defendant  is  true, 
he  was  awakened  by  his  daughter  between 
11  and  12  o'clock  at  night,  and  was  told 
that  there  were  some  men  outside  trying 
to  break  in  his  home;  he  did  not  know 
the  deceased;  his  wife  and  children  were 
in  the  house;  the  deceased  and  three  other 
men  were  outside;  as  the  defendant  went 
45  L.R.A.(N.S.) 


to  the  door,  the  deceased  fired  a  pistol;  the 
deceased  said  he  was  going  in  the  house,  and 
thrieatened  to  shoot  the  defendant;  he  was 
told  to  leave,  but  persisted  in  his  conduct; 
the  children  of  the  defendant  were  crying 
and  screaming;  the  deceased  bad  been  kick- 
ing at  the  door  and  cursing  the  defendant, 
and  said  he  was  going  in  after  him;  he  ran 
to  the  window,  and  said  he  was  going  in  at 

the  G d window;  he  broke  the  glass 

in  the  window,  and,  when  some  member  of 
the  family  pushed  a  bed  in  front  of  that 
window,  he  ran  to  another  window,  and  as 
he  was  raising  his  foot  to  kick  it  out,  the 
defendant  cracked  open  the  door  And  shot 

These  circumstances  were  substantially 
embodied  in  the  instructions  requested  by 
the  defendant,  and  he  was  entitled  to  have 
them  given  to  the  jury  without  modifica- 
tion. The  guilt  or  innocence  of  the  defend- 
ant does  not  depend  upon  the  presence  of  a 
pistol  in  the  hands  of  the  deceased,  as  stat- 
ed by  his  Honor,  but  in  the  existence  of  a 
reasonable  apprehension  that  he  or  some 
member  of  his  family  was  about  to  suffer 
great  bodily  harm,  or  of  the  reasonable  be- 
lief that  it  was  necessary  to  kill  in  order 
to  prevent  the  violent  and  forceful  entry  of 
an  intruder  into  his  home. 

One  may  kill  when  necessary  in  defense 
of  himself,  his  family,  or  his  home,  and  he 
has  the  same  right  when  not  actually  neces- 
sary, if  he  believes  it  to  be  so,  and  has  a 
reasonable  ground  for  the  belief.  The  latter 
ground  of  self-defense  was  denied   the  de- 
fendant by  the  modification  of  the  instruc- 
tion prayed  for.    Mr.  Wharton,  in  his  work 
on  Criminal  Law,  9th  ed.  vol.  1,  §  503,  says: 
"An  attack  on  the  house  or  its  inmates  mar 
be  resisted  by  taking  life.     The  occupant  of 
a  house  has  a  right  to  resist,  even  to  the 
death,  the  entrance  of  persons  attempting  to 
force  themselves   into  it  against  his  will, 
when  no  action  less  than  killing  is  sufficient 
to  defend  the  house  from  entrance.  A  man's 
house,  however  humble,  is  his  castle;  and 
his  castle  he  is  entitled  to  protect  against 
invasion;"  and  the  same  doctrine  is  enun- 
ciated   in    1    Bishop's   New   Crim.    Law,   § 
858;    1   Hale,  P.   C.   §   458.     The   facts  in 
State  V.  Nash,  88  N.  C.  621,  were  not  as 
strong   in  behalf   of   the  defendant   as  the 
facts  in  this,  and  yet  the  court  gave  the 
defendant  the   benefit  of  the  principle  we 
have  declared,  and  said:   "If  the  defendant 
had  reason  to  believe  and  did  believe  in  the 
danger,  he  had  the  right  to  act  as  though 
the   danger   actually   existed  and   was  im- 
minent." 

The  defendant  is  clearly  entitled  to  have 
another  jury  consider  his  case. 

New  trial. 


1911. 
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CITY  OF  GRAND  FORKS,  Appt. 

(—  N-  D.  — ,  140  N.  W.  718.) 

MBnidpal  oorporation  <»  loe  on  walk  — 
accident  *-  liability. 

1.  A  city  may  be  held  liable  in  an  action 
fM'  damaeeSy  wnere  the  evidence  of  at  least 
some  of  the  'witnesses,  which  is  believed  by 
the  jury,  shows  that  a  portion  of  a  side- 
walk has  remained  covered  with  ice  and 
snow  during  the  whole  winter,  and  such  ice 
■ad  snow  have  been  allowed  to  thaw  and 

Headnotea  by  Bbuge,  J. 


freeze  and'  accumulate  during  such  time, 
and  no  effort  has  been  made  by  the  city 
either  to  remove  it  or  cause  the  same  to 
be  removed,  or  to  sprinkle  it  with  sand  or 
other  substance  in  order  to  render  it  less 
dangerous,  and  the  evidence  also  shows  that 
such  ice  and  snow  were  trampled  into  ruts, 
mounds,  humps,  and  hillocks  by  the  pedes- 
trians during  a  thaw,  and  frozen  in  such 
condition,  and  that  after  a  snowstorm, 
which  later  fell  upon  and  largely  hid  the 
same,  plaintiff  slipped  and  fell  thereon. 

Highway  —  defective  sidewalk  •—  right 
to  nse.  . 

2,  A  traveler  is  not  required  to  forego 
traveling  upon  a  sidewalk  merely  because 
he  has  knowledge  that  it  is  in  a  somewhat 
defective  condition.  He  has,  as  a  general 
rule,  a  right  to  assume  that  it  is  safe;  and 
when  he  is  injured  as  a  consequence  of  a 


Note.  —  Liahilitjf  of  municipal  corpora- 
Han  for  injuries  from  rough  ar  un- 
even snouf  or  ice  acoum,ulated  from 
natural  eauees  on  a  street  or  side- 
waXh  not  otherwise  defective. 

As  to  liability  of  municipality  for  in- 
juries from  smooth,  level  ice  or  snow  ac- 
cumulating from  natural  causes  on  a  side- 
walk not  otherwise  defective,  see  note  to 
Evans  v.  Concordia,  7  L.R.A.(N.S.)   933. 

As  to  liability  of  municipality  for  in- 
juries cansed  by  freezing  of  water  accumu- 
lated on  walk  by  reason  of  artificial  condi- 
tion, see  note  to  Holbert  v.  Philadelphia, 
20  L.R.A.(N.S.)    200. 

As  to  duty  to  remove  snow  or  ice  from 
cross  walks,  see  note  to  Dupont  v.  Port 
Chester,  39  L.R.A.(N.S.)  1167. 
^  The  earlier  cases  covering  the  present  sub- 
ject will  be  found  in  a  note  to  Bull  v. 
Spokane,  13  L.R.A.(N.S.)    1105. 

As  was  said  in  the  earlier  note,,  it  may 
be  stated  as  a  general  rule  that  ice  and 
SQow  accumulating  on  a  street  or  sidewalk 
horn  natural  causes,  if  suffered  to  remain 
Qotil,  either  by  the  passing  of  pedestrians 
over  it  or  otherwise,  the  surface  has  be- 
come so  rough  or  uneven  that  it  is  difficult 
&nd  dangerous  for  persons  to  pass  over  it, 
constitute  a  defect  so  as  to  render  the  city 
liable  in  damages  to  a  person  who,  in  the 
^ercise  of  ordinary  care,  is  injured  thereby, 
proTided  the  municipality  has  express  or 
unpUed  notice  of  its  dangerous  condition, 
and  has  had  a  reasonable  opportunity  to 
Kinedy  the  defect.    And  this  rule  has  been 

adhered  to  in  Denver  v.  Rhodes, Colo. 

^PP-  — ,  131  Pac.  786;  Dempsey  v.  Dubu- 
q^ie,  150  Iowa,  260,  132  N.  W.  758;  Can- 
terbury v.  Kansas  City,  149  Mo.  App.  520, 
131  S.  W.  120;  Barker  v.  Jefferson.  155 
^0,  App.  390.  137  S.  W.  10;  Yates  v.  Wind- 
sor, 3  D.  L.  R.  891,  3  Ont.  Week.  N.  1513, 
22  Ont.  Week.  Rep.  608 ;  Touhey  v.  Medi- 
cine Hat.  7  D.  L.  R.  759;  McDevit  v.  Phila- 
delphia, 35  Pa.  Super.  Ct.  317. 
,ln  Smith  v.  Cloquet,  120  Minn.  50,  130 
^/  W.  141,  it  wa»  held  that  a  case  of  neg- 
ligence was  made  out  for  which  the  city 
*M  liable,  where,  as  a  result  of  the  use  by 
^5LR.A.(XJ5.) 


boys  of  a  sidewalk  of  a  much  frequented 
thoroughfare  for  coasting,  a  sloping  ridge 
4  or  6  inches  high  had  been  formed  in  the 
center  of  the  walk,  and  there  was  evidence 
of  unevenness  and  roughness  caused  by 
travel  sufficient  to  justifv  the  conclusion 
that  it  was  unsafe  and  dangerous  for 
travel,  which  condition  was  shown  to  have 
existed  for  a  sufficient  time  to  charge  the 
city  with  notice. 

And  in  Walker  v.  Halifax,  16  N.  S.  371, 
the  city  was  held  liable  to  the  owner  of  a 
line  of  omnibuses  for  injuries  sustained  in 
consequence  of  a  defective  condition  of  the 
streets  caused  by  the  accumulation  thereon 
of  excessive  quantities  of  snow  and  ice 
hardened  into  irregularities  of  surface, 
which  condition  had  continued  throughout 
most  of  the  winter,  and  with  full  notice  to 
the  city  authorities. 

In  Larson  v.  New  York,  145  App.  Div. 
619,  130  ^.  Y.  Supp.  267,  where  the  evi- 
dence showed  that,  though  having  ample 
time  and  opportunity,  the  city  failed  to  re- 
move snow  from  a  walk,  and  that  it  was 
worn  into  ruts  and  ridges  which  a  later 
storm  covered  with  ice,  the  city  was  held 
liable,  because  of  its  failure  to  remove  the 
first  snow,  to  one  who  slipped  on  the  ice 
and  was  injured. 

In  Johnson  v.  Marquette,  154  Mich.  50, 
117  N,  W.  658,  it  was  held  a  question  for 
the  jury  whether  a  highway  was  in  a  con- 
dition reasonably  safe  and  fit  for  travel, 
where  the  evidence  showed  that  there  was 
at  a  railroad  crossing  an  unnatural  accumu- 
lation of  snow  and  ice  occasioned  by  shovel- 
ing snow  from  the  railroad  track,  so  as  to 
produce  a  hump  on  either  side  of  the  track 
several  inches  in  height;  and  a  judgment 
against  the  city  for  injuries  sustained  there- 
by was  affirmed. 

But  in  Jefferson  v.  Sault  Ste.  Marie,  166 
Mich.  340,  130  N.  W.  610,  1  N.  C.  C.  A. 
598,  where  the  snow  was  removed  from 
the  sidewalks  by  the  city  by  means  of  a 
plow,  which  removed  nothing  but  the  soft 
snow,  the  city  was  held  not  liable  for  in- 
juries sustained  by  falling  on  a  hard  icy 
ridge  of  snow  formed  either  by  the  tramp- 
ing of  pedestrians  or   the  drippings   from 
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defect  of  which  he  had  previous  knowledge, 
the  mere  fact  of  his  previous  knowledge 
does  not  per  se  establish  contributory  negli- 
gence. 

Trial  —  negligence  ^  question  for  Jury. 

3.  The  question  of  contributory  negli- 
gence, whether  it  be  of  a  defendant,  or  the 
alleged  contributory  negligence  of  the  plain- 
tiff, is  primarily  and  generally  a  question 
of  fact  for  the  jury.  The  question  becomes 
one  of  law,  authorizing  the  withdrawal 
thereof  from  the  jury,  only  when  but  one 
conclusion  can  be  drawn  from  the  undis- 
puted facts. 

Municipal  corporation  ^  defectlTe  walk 
—  notice. 

4.  Notice  to  the  city  in  such  a  case  is 
sufficiently  shown  by  proof  of  the  long  con- 
tinuance of  the  accumulation. 


E^vidence  —  defective  sidewalk  —  char- 
ter and  ordinance. 

5.  In  an  action  against  the  city  in  such 
a  case,  it  is  not  error  to  introduce  in  evi- 
dence the  charter  of  the  city,  which  gives 
it  the  power  to  require  the  owner  or  occu- 
pant of  any  premises  to  keep  the  sidewalks 
in  front  of  and  along  the  same  free  from 
snow  or  other  obstruction,  or  the  ordinances 
of  the  city  which  provide  that  the  owners 
and  occupants  of  the  land  shall  clear  the 
sidewalks  of  all  accumulations  of  snow  and 
ice  within  ten  hours  after  the  same  have  fall- 
en or  accumulated,  under  liability  to  a  fine; 
the  court  being  justified  in  assuming  that 
such  charter  and  ordinances  were  intro- 
duced, not  for  the  purpose  of  prejudicing 
the  jury  and  making  them  believe  that  the 
owner  or  occupant  would  be  ultimately  lia- 
ble in  the  action,  but  for  the  purpose  of 


adjacent  buildings,  which  the  plow  failed 
to  remove.  It  was  contended  that  this  case 
was  like  in  principle  the  Marquette 
Case,  supra,  in  that,  in  that  case,  the  ob- 
struction was  caused  by  throwing  snow  from 
one  part  of  the  street  to  another,  thus  form- 
ing a  ridge  or  obstruction,  while  in  the 
case  at  bar  the  ridge  or  obstruction  was 
caused  by  leaving  a  portion  of  hard  icy 
3now  in  the  center  of  the  walk,  and  re- 
moving the  untrodden  snow  from  each  side, 
thus  making  a  ridge.  But  the  court  point- 
ed out  that  the  Marquette  Case  recognized 
the  general  rule  that  a  city  is  not  negli- 
gent if  it  omits  to  protect  pedestrians  from 
the  dangers  to  life  and  health  which  attend 
the  use  of  streets  and  walks  covered  with 
snow,  and  said  that  that  case  rests  upon 
the  artificial  character  of  the  obstryction, 
and  is  within  the  principle  of  the  sand  pile 
cases.  The  court  stated:  "This  method  [of 
removing  snow]  and  this  degree  of  efficiency 
are  accepted  and  approved  by  the  com- 
munity, as  appears  from  their  general  adop- 
tion, and  it  is  reasonable  to  suppose  ^hat 
society  has  not  understood  that  it  is  to  be 
penalized  for  its  effort  toward  the  ameliora- 
tions of  the  annovance  and  inconvenience  of 
snow,  and  that  the  effort  to  aid  all  carries 
with  it  the  responsibility  of  removing  ice 
as  well  as  snow  to  which  the  plow  is  not 
adapted,  and  which  was  not  within  the  de- 
sign. Neither  has  it  the  obligation  of  seeing 
to  it  that  the  snow,  where  undisturbed,  shall 
not  be  removed  below  the  level  of  the 
packed  portion,  where  removal  is  not  feasi- 
ble or  IS  too  expensive.  Nor  need  it  re- 
move all  ice  on  one  or  both  portions  which 
may  result  from  the  falling  or  dripping  of 
water  from  buildings  upon  the  walk.  It 
scorns  to  us  more  reasonable  to  say  that 
we  may  take  judicial  notice  of  the  every- 
day necessities  and  practices;  that  the  re- 
moval of  snow  as  it  falls  is  for  the  "vyelfare 
of  all;  that  such  removal  down  to  as  near 
the  walk,  at  any  or  all  points,  as  is  rea- 
sonably feasible,  is  desirable  and  proper; 
that  such  inequalities  as  this,  which  are 
known  to  be  inevitable,  are  the  necessary  ac- 
companiment of  this  very  necessary  and 
commendable  practice,  and  private  mis- 
45  L.R.A.(N.S.) 


fortunes  arising  from  the  casualties  of  win- 
ter furnish  little  excuse  for  attempting  to 
impose  the  burden  resulting  to  individuals 
upon  the  community." 

Mere  slipperiness  or  unevenness  of  the 
sidewalk  occasioned  by  snow  or  ice  will  not 
make  the  city  liable  for  accidents,  if  the 
snow  or  ice  is  not  accumulated  so  as  to  coD' 
stitute  an  obstruction.  Chicago  ▼.  Hutch- 
inson, 129  111.  App.  239. 

And  so  in  Wilson  v.  Idaho  Falls,  17 
Idaho,  425,  105  Pac.  1057,  it  was  held  that 
4  inches  of  snow  on  a  sidewalk  traveled  over 
and  packed  down  is  not  such  an  obstruction 
as  will  render  a  city  liable  for  an  accident 
occurring  because  of  the  slippery  and  un- 
even condition  of  the  walk,  due  to  tramping, 
thawing,  and  freezing. 

And  a  city  is  not  liable  where  the  injury 
was  due  to  a  fall  on  a  sidewalk  covered  with 
humps  of  ice  2  inches  in  height.  Hatch 
V.  Elmira,  142  App.  Div.  174,  126  N.  Y. 
Supp.  863.  The  court  stated  that  a  mu- 
nicipalitv  is  responsible  for  a  defective  con- 
dition of  a  sidewalk  by  reason  of  snow  and 
ice  only  where  dangerous  ridges  are  formed 
and  allowed  to  remain  after  the  weather 
has  reasonably  permitted  their  removal,  and 
that  a  2-inch  hummock,  is  not  a  ridge. 

The  fact  that  the  city  may  not  have  the 
right  to  enforce  penalties  against  abutting 
owners  will  not  absolve  it  from  the  duty 
to  keep  its  streets  in  a  reasonably  safe  con- 
dition for  travel.  Barker  v.  Jefferson,  155 
Mo.  App.  390,  137  S.  W.  10. 

Liability  will  depend  upon  whether  a  suf- 
ficient time  has  elapsed  to  clear  away  the 
ice  and  snow. 

Thus,  in  Sayfous  v.  Rochester,  113  N. 
Y.  Supp.  840,  it  was  held  that,  under  provi- 
sions of  the  charter,  the  city  will  not  bo 
liable  in  snow  and  ice  cases,  unless  the  city 
had  notice  of  the  condition  of  the  walk  a 
reasonable  time  before  the  accident. 

And  in  Adelson  v.  New  York,  156  App. 
Div.  115,  141  N.  Y.  Supp.  96,  the  city  was 
held  not  liable  where  the  evidence  was 
wholly  insufficient  to  charge  the  city  with 
constructive  notice  that  the  snow  which  fell, 
and  the  ice  which  formed,  upon  the  walk 
created  or  constituted  an  obstruction  dan- 


1913. 


JACKSON  ▼.  GRAND  FORKS. 


n 


«hoTing  an  assumption  of  control  by  the 
litr.  and  its  construction  of  its  duty  in 
r«-lation  to  the  sidewalks  in  question,  as  well 
u  the  right  of  the  plaintiff  to  rely  upon 
»uch  assumption.  Such  evidence  may  be 
ictrodaced,  even  though  the  ordinances  and 
•  harter  are  not  specially  pleaded.  Charter 
provisions  and  ordinances  need  only  be 
pleaded  when  a  violation  of  them  is  the 
fi  andation  of  the  action. 

(March  3,  1913.) 

\PPKA.L  by  defendant  from  a  judgment 
of  the  District  Court  for  Grand  Forks 
I  ounty  in  plaintiffs'  favor  in  an  action 
trought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Affirmed. 


,      Statement  by  Bruce,  J.: 

Two  separate  actions  were  brought  in  the 
district  court  of  Grand  Forks  county  against 
the  city  of  Grand  Forks,  one  by  Lena  Jack- 
son, and  the  other  by  J.  W.  Jackson,  her 
husband.  One  was  to  recover  damages  for 
personal  injuries  sustained,  and  the  other 
was  an  action  by  the  husband  to  recover  for 
the  loss  of  the  services  of  his  wife,  medical 
expenses,  etc.,  occasioned  by  said  injury. 
The  jury  returned  verdicts  in  both  cases  in 
favor  of  plaintiffs,  and  from  the  orders  deny- 
ing defendant's  motion  far  judgment  not- 
withstanding the  verdict,  and  in  the  alter- 
native for  new  trials,  and  from  the  judg- 
ments entered  thereon,  the  defendant  ap- 
peals. The  two  cases  were  tried  together, 
as  the  facts  were  in  every  way  similar,  and 


;:^rous  to  public  travel,  which  had  existed 
a  sufficient  length  of  time  prior  to  the  ac- 
cident to  enable  it,  in  the  exercise  of  rea- 
sonable care,  to  have  removed  the  same. 

And  so,  also,  in  Schneider  v.  New  York, 
141  App.  Div.  216,  128  N.  Y.  Supp.  45, 
wlit're  scarcely  twenty-four  hours  had 
ela{)sed  since  the  snow  and  ice  accumulated 
upon  the  walk,  the  court  said  that  to  hold 
a  pity  responsible  for  not  removing  snow 
•lurinc;  that  time  would  be  in  effect  to  re- 
quire it  to  do  what  is  physically  impossible. 
But  in  Pcnor  v.  Glens  Falls,  138  App. 
DiT.  671,  122  N.  Y.  Supp.  1072,  it  was  held 
•TFor  to  enter  a  nonsuit  where  the  condi- 
tion of  the  sidewalk  was  not  due  to  climatic 
<H3nditions,  but  the  evidence  showed  that  a 
N'avT  fall  of  snow  was  not  removed  from 
thn  walk  until  two  days  after  the  storm, 
and  a  ridge  4  or  5  inches  high  had  formed 
in  the  center  as  the  result  of  tramping, 
and  at  the  time  of  the  accident  this  condi- 
tion had  existed  for  seventeen  days. 

And  in  Quarles  v.  Kansas  City,  138  Mo. 
App.  4.>.  119  S.  W.  1019,  the  city  was  held 
liable  where  the  rough,  uneven,*  and  dan- 
j»-n^u8  condition  at  the  point  where  the  ac- 
'h-nt  occurred  had  been  permitted  to  con- 
tiT.ue  for  five  weeks. 

Distinguishing  this  case  from  Vonkey  v. 
^t.  Uuis,  219  Mo.  37,  117  S.  W.  733;  where 
t|i''  city  was  held  not  liable  because,  though 
the  sidewalk  where  the  accident  occurred 
!ad  been  covered  with  slush  the  day  before 
the  accident,  yet  it  was  safe  for  travel,  and 
the  ronghness  and  unevenncss  at  the  point 
of  injury  were  occasioned  by  footprints 
nuide  in  the  slush  the  day  before,  which 
Had  frozen  daring  the  night  before  the  ac- 
cident. 

Weather  conditions  also  play  an  impor- 
tant part  in  determining  the  city's  liability. 
And  80  a  city  will  not  be  liable  for  icy 
f^nditions  of  the  sidewalk  where  the  weatli- 
^T  conditions  render  it  impracticable  to  re- 
move the  snow  and  ice.  Cupp  v.  Elmira, 
126  App,  Div.  639,  110  N.  Y.  Supp.  742. 

And  in  Kelley  v.  St.  Joseph,  —  Mo.  App. 
— .  l.>6  S.  W.  804,  the  evidence  showed  that 
a-  ^lear  space  had  been  cleaned  on  a  side 
v^alk  sufficient  for  pedestrians,  and  that  the 
••••  T..R.A.(X.8.) 


sides  of  the  walk  were  ridged  up  and  un- 
even; that  shortly  before  the  accident  a 
thin  coat  of  slick  ice  had  formed  on  the 
clear  space  as  the  result  of  a  thaw  and  sub- 
sequent freezing,  and  plaintiff,  believing  thr 
ridge  to  be  safer  walking  than  the  slick 
ice,  walked  thereon  and  fell.  The  city  was 
held  not  liable,  as  plaintiff  was  diverted 
from  the  safe  way  by  a  condition  which  the 
city  could  not  reasonably  have  avoided. 
'  And  so,  also,  temporarily  unsafe  condi- 
tion of  a  cross  walk  due  to  ice  and  snow, 
which  is  inevitable  in  a  trying  climate  in 
winter,  with  the  constant  alternations 
from  rain  to  snow  and  from  thawing  to 
freezing,  is  not  chargeable  to  a  city.  Bren- 
nan  v.  New  York,  117  App.  Div.  849,  103 
N.  Y.  Supp.  266;  s.  c.  later  appeal  130  App. 
Div.  267.  114  N.  Y.  Supp.  578,  affirmed  with- 
out opinion  in  197  N.  Y.  Supp.  544,  91  N. 
E.  1110;  Dupont  v.  Port  Chester,  204  N. 
Y.  351,  39  L.R.A.(N.S.)  1169,  97  N.  E.  735, 
Ann.  Cas.  1913  C,  1066. 

In  Brennan  v.  New  York,  130  App.  Div. 
267,  114  N.  Y.  Supp.  578,  the  court  stated: 
"The  claim  is  that  the  plaintiff  slipped  on 
hard  or  packed  snow  or  ice  on  the  cross 
walk.  It  is  not  enough  to  show  snow  or 
ice,  to  show  that  the  city  was  negligent.  In 
this  variable  winter  climate  of  ours,  falls 
of  snow,  followed  by  rain  or  by  thawing, 
and  then  by  freezing,  and  so  alternating 
from  day  to*  day,  are  common.  The  city  is 
in  no  way  responsible  for  such  conditions; 
nor  is  the  impracticable  duty  put  upon  it 
of  keeping  the  streets  free  of  such  snow  and 
slush.  This  general  condition  all  over  the 
city  is  the  work  of  nature,  and  cannot  be 
guarded  against.  ...  It  is  manifest 
that  the  cross  walks  could  not  be  kept 
free  from  snow  and  slush  during  the  period 
in  question,  if  the  city  had  any  spch  duty; 
the  locality  was  a  busy  one,  and  the  streets 
covered  with  snow,  which  every  passing 
vehicle  and  horse  carried  along  and  dropped 
everywhere.  No  such  impossible  task  be- 
longs to  the  city.  There  must  be  reason  in 
all  things,  even  in  an  action  for  damages 
against  a  city." 

And   one  who  is  guilty  of  contributory 
negligence  cannot  recover  from  the  muniei- 
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no  quefltion  having  been  made  as  to  the 
allowance  of  damages,  and  the  points  raised 
on  this  appeal  being  directed  merely  to  the 
question  of  liability — that  is,  of  negligence 
— and  the  admission  of  evidence,  and  the 
instructions  of  the  court  in  relation  thereto, 
the  two  cases  can  be  discussed  and  decided 
together. 

The  material  parts  of  the  complaints,  and 
which,  alone,  need  be  considered  here,  are 
as  follows:  "That,  among  others,  there  de- 
volved upon  the  defendant  as  such  city,  so 
organized  as  hereinbefore  set  forth,  the 
duty  of  keeping  and  maintaining  said  side- 
walk hereinbefore  set  forth  along  said  Kitt- 
son avenue  in  a  reasonably  safe  condition 
for  public  travel  by  pedestrians.  That,  not- 
withstanding its  duties  in  that  regard,  and 
in  violation  thereof,  the  defendant  did  neg- 
ligently and  carelessly  permit,  after  notice 
thereof,  the  said  sidewalk  to  be  and  become 
in  a  dangerous  and  unsafe  condition  for 
public  travel  by  pedestrians,  as  hereinafter 
set  forth.  That,  on  the  5th  day  of  Febru- 
ary, A.  D.  1908,  the  sidewalk  on  the  south 
and  southerly  side  of  said  Kittson  avenue 
along  and  in  front  of  the  northerly  side  of 
said  block  29,  along  which  sidewalk  all  of 
the  pedestrians,  as  hereinbefore  set  forth, 
usually  traveled,  was  in  a  defective,  un- 
safe, dangerous,  and  obstructed  condition, 
by  reason  of  the  negligence  of  the  author- 
ities of  the  defendant  with  respect  thereto, 
in  that  and  because  the  said  city  author- 
ities had  negligently  and  carelessly  accum- 
ulated or  permitted  to  accumulate,  and 
negligently  and  carelessly  remain,  upon  said 


walk  a  mass  and  covering  of  ioe  which  was 
humpy,  bubbly,  uneven,  rough,  smooth,  and 
slippery,  and  which  ice  in  said  condition  ex- 
isted and  had  remained  especially  in  front 
of  lot  2  of  said  block  29,  and  at  a  point  ex- 
tending from  about  1  foot  to  about  6  feet 
west  of  the  east  end  of  the  board  walk, 
which  begins  at  the  west  side  of  the  paved 
crossing  at  the  westerly  end  of  the  cement 
walk  along  and  in  front  of  and  extending 
westerly  from  the  mill  of  the  Russell -Miller 
Milling  Company,  and  which  point  was 
about  midway  in  the  width  of  the  said 
board  walk,  and  which  said  ice  and  snow  in 
said  condition  had  been  negligently  and 
carelessly  permitted  so  to  remain  for  a  long 
period,  to  wit,  for  more  than  three  days. 
That  on  the  night  of  the  4th  and  the  morn- 
ing of  the  5th  of  February,  a.  d.  1908,  and 
prior  to  the  time  of  the  accident  as  herein- 
after set  forth,  there  had  been  a  fall  of 
snow  which  the  defendant  had  negligently 
and  carelessly  permitted  to  remain  upon 
and  over  said  ice  in  such  condition  as  here- 
inbefore set  forth,  which  said  snow  added 
to  and  screened  and  shielded  the  said  slip- 
pery and  dangerous  condition  which  has 
been  hereinbefore  set  forth.  That  of  all 
the  foregoing  facts  and  conditions  the  de- 
fendant had  due  notice  and  knowledge. 
That  on  the  evening  of  the  said  5th  day  of 
February,  A.  D.  1908,  between  the  hours  of 
6  o'clock  and  8:30  o'clock,  p.  u.,  this  plain- 
tiff was  lawfully  traveling  upon  the  said 
sidewalk  upon  the  south  side  of  the  said 
Kittson  avenue  on  foot,  in  a  careful  manner 
and  without  any  negligence,  when,  at  said 


pality  for  injuries  due  to  falling  upon  an 
icy  sidewalk. 

And  so  one  is  guilty  of  contributory  neg- 
ligence barring  recovery,  who  persists  in 
walking  upon  a  walk  dangerous  because  of 
ice  and  snow,  where  there  are  unobstructed 
places  to  walk,  easily  accessible.  Dempsey 
V.  Dubuque,  150  Iowa,  260,  132  N.  W.  758; 
Rothacker  v.  Philadelphia,  42  Pa.  Super. 
Ct.  408. 

But  the  mere  fact  of  one's  walking  on  the 
sidewalk  provided  for  the  public,  upon 
which  he  was  practically  invited  to  walk, 
does  not  lay  him  open  to  a  charge  of  con- 
tributory negligence.  Touhey  v.  Medicine 
Hat,  7  D.  L.  R.  759. 

Nor  was  an  owner  of  a  line  of  omnibuses 
guilty  of  contributory  negligence  barring  re- 
covery, in  not  using  other  streets,  where  the 
streets  on  which  he  was  accustomed  to  run 
his  vehicles  were  rendered  difficult  to  travel 
because  of  accumulations  of  snow  and  ice 
hardened  into  irregularities  of  surface. 
Walker  v.  Halifax,  16  N.  S.  371. 

As  to  whether  one,  in  using  a  sidewalk 
which  the  municipality  was  by  statute 
bound  to  keep  in  repair,  and  along  the  cen- 
ter of  which  a  ridge  of  ice  had  accumulated, 
was  guilty  of  contributory  negligence  when 
he  could  have  avoided  the  dangerous  place 


by  taking  to  the  road,  or  going  to  his  desti- 
nation by  a  longer  route,  is  a  question  for 
the  jury.  Gordon  v.  Belleville,  15  Ont.  Rep. 
26. 

And  in  Canterbury  v.  Kansas  Citv,  14^ 
Mo.  App.  520,  131  S.  W.  120,  the  court  said 
that  a  pedestrian  has  a  right  to  presume 
that  a  city  will  perform  its  duty,  and  that 
a  sidewalk  will  be  free  from  pitfalls  and 
obstructions,  and  while  he  will  be  required 
to  make  reasonable  use  of  his  senses  for  his 
own  protection,  he  is  not  precluded  in  law 
from  using  an  obstructed  way,  unless  the 
obstruction  is  of  such  a  nature  that  it  is, 
and  appears  to  be.  imminently  dangerous. 
As  to  obstructions  of  a  less  dangerous  ap- 
pearance, the  court  said  that  the  question 
to  be  determined  is  whether  or  not  an  ordi- 
narily prudent  person  in  the  situation  of 
the  pedestrian  would  conclude  that,  by 
using  reasonable  care,  he  could  pass  in 
safety;  and  that  that  is  a  question  of  fact 
for  the  jury. 

And  so,  also,  whether  one  who  had  only 
one  leg  and  walked  with  a  crutch  used  the 
care  that  a  prudent  person  in  his  physical 
condition  should  exercise  to  prevent'  fall- 
ing on  rough  and  uneven  ice  is  a  question 
for  the  jury.  Barker  v.  Jefferson,  155  Mo. 
App.  392,  137  S.  W.  JO.  J,  H.  B, 
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point  from  1  foot  to  6  feet  west  of  the  east 
end  of  the  board  walk  along  the  north  side 
of  block  29  of  the  plat  of  the  original  town 
of  iaid  city,  which  board  walk  begins  at  the 
nest  side  of  the  paved  crossing  at  the  west- 
erly end  of  the  cement  walk  along  and  in 
front  of  the  mill  of  the  Russell-Miller  Mill- 
ing Company,  and  which  point  was  about 
midwaj  in  ^e  width  of  said  board  walk, 
owing  to  the  defective,  unsafe,  dangerous, 
.lod  obstructed  condition  of  said  walk  as 
lereinbefore  set  forth,  and  the  mass  of  ice 
hi'reinbefore  described,  this  plaintiff  slipped 
and  fell,  and  was  cast,  thrown,  and  precipi- 
tated to  the  sidewalk  and  upon  the  ice 
thereon,  and  suffered  the  injuries  as  in  the 
next  paragraph  hereof  set  forth." 

The  answer  was,  to  all  intents  and  pur- 
poses, a  general  denial,  but  included  a  plea 
of  contributory  negligence.    At  the  opening 
of  the  trial  the  defendant  objected  to  the 
introduction  of  any  evidence  under  the  com- 
plaint, on  the  ground,  and  for  the  reason, 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause   of  action.    This  objection 
was  overruled.    The   evidence  showed  that 
the  sidewalk  in  question  was  a  natural  and 
regular  method  of  communication  between  a 
territory    consisting    of    about   ten    blocks, 
which  was  south  of  the  railway  track,  and 
the  business  portion  of  the  city,  and  that  at 
the  point  in  question  there  was  no  sidewalk 
on  the  other  side  of  the  street.    The  plain- 
tiff Lena  Jackson  was  injured  while  return- 
ing home  between  7  and  8  o'clock  on  the 
evening  of  February  5,  1908.    According  to 
her  testimony,  when  she  reached  the  partic- 
ular walk  she  slipped  and  fell.    It  was  on 
the  east  end  of  the  wooden  sidewalk.     "I 
bad  gotten  onto  the  wooden  sidewalk,  and 
probably  in  there,  as  near  as  I  can  judge, 
from  1  to  3  feet.     When  I  got  in  on  the 
board  walk,  I  was  walking  along,  and  the 
tirst  thing  I  knew  I  was  thrown  off  my  feet. 
I  slipped  on  the  ice,  and  was  thrown  off.    I 
kind  of  slipped  on  one  of  those  humps,  and 
it  was  caught  against  another  raised  hump 
there,  and  I  fell  in  that  manner  that  I  got 
Slitting  on  it;   sat  right  on  the  leg.     I  fell 
t' 'Wards  the  street.    I  fell  with  such  force 
that  I  don't  remember  whether  I  heard  any- 
thii^  particularly.    I  fell  so  I  was  sitting 
on  mv  foot.     It  was  twisted  out  like  this, 
f>at  this  way,  and  I  slipped  on  a  lump,  and 
it  fell  out  and  struck  against  another  one, 
•o  that  I  sat  right  on  it     .     .     .    The  last 
time  I  had  been  downtown  was  the  Sunday 
Vfore  the  accident,  but  on  this  day  I  was 
n'tarning  from   downtown.    On  this  day  I 
M  also  been   down  over  this  same  path. 
Kaeh  of   these    three    times    when    I    went 
'lowntown,    while    I    lived    at   203    Walnut 
street,  I  walked  down  Walnut  street  to  Kitt- 
en avenne,  on   the   west   side.     Yes;    this 
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side,  we  live  on  the  east  side.  I  walked 
down  on  the  same  side  of  the  street  that  I 
live  on — and  that  would  be  the  east  side  of 
Walnut — ^to  Kittson  avenue.  ...  I  re- 
member that  prior  to  the  5th  of  February, 
1908,  on  the  south  side  of  Kittson  avenue^ 
between  where  the  railroad  spur  crosses 
Walnut  and  Fifth  streets,  there  were  two 
different  kinds  of  sidewalk,  one  board  and 
the  other  cement.  The  cement  walk  was 
ffom  Fifth  street  to  the  alleyway.  There  is 
a  little  paved  alleyway  there.  West  of  that 
was  the  wooden  board  walk,  and  that  ex- 
tended to  the  railroad  track;  then  south  of 
the  railroad  track  on  Walnut  street,  where 
the  Duis  property  is.  When  I  went  down- 
town these  different  times,  I  had  occasion 
to  notice  the  condition  of  the  walk,  the 
board  walk  between  the  spur  there,  the  rail- 
road spur,  and  the  alleyway,  as  to  whether 
or  not  there  was  ice  and  snow  on  it.  There 
was  ice  and  snow  on  it,  and  that  ice  and 
snow  had  been  on  the  board  walk  all  winter. 
It  had  never  been  cleaned  that  I  can  re- 
member. There  had  never  been  any  sand 
or  gravel  or  ashes  or  salt  put  on  there  that 
I  can  remember  or  that  I  could  discover. 
The  ice  and  snow  that  lay  on  the  board 
walk  was  rough  and  uneven,  kind  of  in 
humps  and  hollows.  I  should  judge  some 
of  these  humps  would  be  from  2  to  3  inches, 
the  highest,  and  some  would  be  just  to  cover 
the  sidewalk.  Some  of  the  ice  would  just 
cover  the  sidewalk.  This  condition  that  I 
speak  of  was  general  all  over  the  wooden 
walk  from  the  railroad  track  to  the  alley- 
way between  the  cement  and  the  wooden 
walk.  I  had  gone  downtown  on  the  after- 
noon of  the  accident,  about  3  o'clock,  and 
I  had  traveled  over  this  same  piece  of  walk. 
We  went  to  the  Ladies'  Aid  at  Mrs.  John- 
son's on  the  East  Side.  Mrs.  Nordland  was 
with  me.  We  remained  over  there  till  about 
between  6  and  7;  then  we  came  back,  and 
came  to  Mr.  Nordland's  tailor  shop.  We 
must  have  remained  there  until  after  7 
o'clock  sometime.  It  must  have  been  about 
fifteen  or  twenty  minutes  past  7  when 
we  started  home.  We  started  directly 
home.  When  we  reached  this  board  walk, 
I  slipped  and  fell.  ...  I  traveled  over 
this  walk  on  my  way  downtown  on  the  after- 
noon of  the  5th.  I  didn't  just  measure  to 
see  how  much  loose  snow  there  was  there, 
but  there  wasn't  more  snow  than  could  be 
shifted  off  when  I  fell.  There  was  about 
maybe  5  or  6  inches  of  loose  snow  standing 
on  the  sides  of  the  walk.  That  day  it  was 
snowing  partly  in  the  forenoon.  It  was 
snowing  quite  a  good  deal  in  the  forenoon 
or  in  the  morning.  I  remember  it  had  been 
snowing  the  day  before.  I  couldn't  just  re- 
member whether  it  was  blowing  the  day 
before.     It  was  not  very  cold  in  the  fore- 
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noon.  I  think  it  was  colder  the  day  before. 
On  the  forenoon  of  this  day,  it  wasn't  just 
pleasant,  because  it  was  snowing.  I  couldn't 
just  remember  whether  it  was  falling  in 
large  flakes.  I  started  downtown  about  3 
o'clock  in  the  afternoon,  and  went  over  to 
the  Ladies'  Aid  Society.  As  I  was  going 
downtown  my  attention  was  particularly 
attracted  to  this  piece  of  walk  by  the  ice 
that  was  there.  I  noticed  the  ice  was  rough, 
as  it  always  was.  I  was  acquainted  with 
this  condition  before.  I  had  gone  downtown 
several  times  within  the  weeks  before  that. 
During  all  of  that  time  I  had  found  the 
condition  of  that  walk  to  be  rough.  This 
condition  was  the  same  all  over  the  walk. 
I  mean  from  the  alleyway  clear  back  to 
First  avenue, — ^to  First  avenue  crossing  the 
switch  on  the  railroad  track.  During  all  of 
this  distance  the  snow  and  ice  was  in  that 
bad  condition  that  I  speak  of.  Along  the 
wooden  walk  was  always  bad.  That  is  some- 
thing like, — I  presume  something  like  100 
feet.  It  might  be  only  40  or  50  feet.  I 
couldn't  just  remember.  I  saw  the  condi- 
tion of  that  walk  before  this  loose  snow 
went  on  it  the  Sunday  before  the  accident. 
The  accident  happened  on  Wednesday.  We 
were  out  for  a  walk  the  Sunday  before;  my 
husband  and  Mr.  and  Mrs.  Nordland.  We 
walked  down  over  this  piece  of  walk.  On 
Sunday  I  noticed  that  it  was  humps  and 
hollows  and  rough.  I  noticed  it  at  that 
time  as  being  in  that  condition.  My  atten- 
tion was  called  to  it  because  we  always 
had  to  walk  there,  and  we  always  had  to  be 
careful.  We  always  had  to  be  careful  as 
we  walked  over  that  walk.  When  we  came 
to  the  walk  on  this  day,  I  remember  we  were 
careful  because  of  the  ice  on  the  walk.  That 
Sunday  it  was  partly  covered  with  snow, — 
not  on  Sunday,  the  day  of  the  accident.  On 
Sunday  it  was  partly  melting  and  kind  of 
soft.  Sunday  was  a  mild  day,  and  it  was 
partly  melting  and  kind  of  soft.  It  was 
soft  so  that  it  showed  after  each  mark  of 
our  shoes.  The  snow  was  so  soft  that  our 
shoes  sank  down  pretty  nearly  to  the  walk. 
On  the  Sunday  preceding  the  Wednesday  on 
which  I  was  hurt,  the  snow  and  ice  was 
soft  and  slushy,  and  I  walked  down  through 
there  with  these  people  on  that  day.  .  .  . 
It  was  not  so  bad  that  dav  when  it  was  so 
soft,  not  so  slippery  as  it  was  when  it  froze 
upon  again.  .  .  .  Tlie  water  was  not 
standing,  but  it  was  just  soft.  The  snow 
went  to  above  the  heels  of  the  shoes.  •  The 
heels  of  the  shoes  went  through  the  soft 
snow  pretty  close  to  the  walk  at  that  time. 
On  that  day  I  noticed  this  condition  of  soft- 
ness all  over  the  entire  length  of  the  walk. 
The  lumps  were  not  smoothed  down  much. 
Walking  through  had  a  tendency  to  make  it 
again  lumpv.  Where  your  footsteps  sank  in 
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the   snow,  the   marks   remained    there.     It 
wasn't  very  cold  Sunday  evening.     It  was  a 
little  colder  on  Monday.    I  wasn't  downtown 
Monday,   nor   on   Tuesday.     The    last   time 
that  1  saw  the  walk  prior  to  the  accident  it 
was  in  a  soft  condition.     Before  that  Sun- 
day I  had  noticed  that  the  walk  was  icy 
and  'hard  and  rough,  so  that  it  was  neces- 
sary to  take  extraordinary  care   when  you 
came  to  it.    That  walk  was  in  a  bad  condi- 
tion on  the  afternoon  of  the  5th,   when  1 
came  downtown.    It  was  rough  and  uneven, 
like  it  always  was  before,  and  a  little  loose 
snow  on  the  top.    It  was  not  storming  much 
when  I  was  going  downtown, — ^kind  of  blo^r- 
ing  a  little.     When  I  reached  this  walk,  I 
noticed  it  particularly  that  day.     I  did  not 
look  at  it  particularly,  only    I    knew   that 
that  was  the  icy  place  and  we  were  to  bo 
careful,   and  we   were   careful.      I    couldn't 
just  say  how  much  loose  snow  was  on  the 
walk  at  that  time.    There  was  a  little  path 
so  that  you  walked  down  the  center  of  that 
single  file.     The  path  that  we  were  on  was 
kind  of  slippery.     Tlie  snow  wasn't  packed 
down.    It  was  kind  of  loose  on  top  of  that 
ice;  when  we  walked  on  that  and  slipped, 
it  would   take   that  snow   off.     We   would 
slip  so  often  as  we  walked  along  there.    It 
was  a  common  thing  to  slip  and  slide  around 
on  the  ice  in  walking  on  that  path.     It  was 
so  rough  that  we  could   not  help    it.     \Ve 
were  more  liable  to  slip,  because  it  was  al- 
ways  icy   and   slippery.     I   could   not  just 
say  where  the  ice  was  when  the  snow  wa.s 
on  top.    You  could  not  see  as  well  where  to 
put  your   feet.     The   path  went   down  the 
center  of  the  walk.     I  could  not  say  how 
high  the  sides  of  it  were  packed  on  the  walk. 
It  was  4  or  5  inches.     It  was  worse  some 
places  when  it  started  to  blow  a  little.  There 
were   not  very   high   drifts.     Coming  back 
that  evening,  I  realized  when  I  reached  the 
end  of  this  plank  walk.    I  knew  that  I  was 
stepping  on  the  plank  walk  when  I  stepped 
out  of  the  alleyway.     We  were  not  talking. 
Mrs.  Nordland  was  ahead,  going  home.    The 
first  remembrance  that  I  have  of  trouble,— 
what  called  my  attention  to  the  trouble  that 
was  coming, — I  felt  I  slipped  on  the  ice  and 
fell.     I  was  conscious  of  how  I  fell.     I  fell 
to  the  street.     .     .    ,     The  ice  was  in  the 
path   then   I   was   knocked   off   from   that. 
There  was  no  ice  packed  down  in  the  path 
to  amount  to  anything.    1  didn't  pay  much 
attention  that  night  as  to  what  was  on  the 
bottom  of  the  path,  but  I  noticed  after  I 
had  slipped,  when  I  sat  there.    I  was  sitting 
there  before  we  could  get  somebody  to  help 
me  up,   sitting  there,  and  kind  of  looking 
around  to  see,  and  I  noticed  the  ice.    I  saw 
the  ice.     I  could  see  it  plainly  where  I  haa 
fallen.      I   scraped   the    snow   off   there.    I 
looked  at  it  enough  to  see  that  there  was 
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:ee  tbere.  I  saw  that  there  was  ice  there, 
and  that  was  all.  I  felt  that  I  slipped  on 
on«  of  those  humps.  I  could  feel  it  when 
1  fell.  When  you  walked  along  there,  you 
ciuld  feel  those  humps  under  your  feet,  and 
1  felt  that,  and  was  conscious  of  those 
.^uinps  hefore  I  felL  I  was  conscious  of  those 
humps  the  moment  I  stepped  onto  the  walk. 
Ilioee  lumps  that  were  on  there  were  the 
result  of  people's  feet  cutting  through  on 
that  soft,  wet  slush  on  that  Sunday,  and 
freezing  in  that  condition.  There  was  some 
cold  weather  between  Sunday  and  Wednes- 
day. It  was  colder  than  it  was  on  Sunday. 
It  was  quite  mild  Sunday.  It  was  not  so 
mild  Monday  night  as  it  was  Sunday,  and 
it  got  gradually  colder,  so  on  Wednesday 
fvening  when  I  was  hurt  it  had  frozen  quite 
hard.  It  got  colder  Monday.  When  I  went 
downtown  on  the  evening  of  Wednesday  it 
WIS  quite  frozen.  The  nearest  street  light 
to  the  place  where  I  fell  is, — ^well,  there  is 
a  street  light  on  the  corner  of  Fifth  and 
Kittson  avetaue,  and  there  is  another  where 
the  heginning  of  Walnut  street  is,  I  think 
I  was  about  centerway  between  the  two 
I  lights.  On  Sunday  it  was  soft  so  it  was 
water  in  the  hollows.  No;  there  was  no 
water,  just  flattened  out.  On  Sunday  the 
^Dow  and  ice  was  partly  humpy.  During 
the  soft  weather  on  Sunday  I  think  some 
'>f  the  hummocks  had  been  beaten  down  a 
little  bit.  It  turned  a  little  colder  on  Mon- 
day. Sunday  night,  of  course,  was  a  little 
colder  than  the  evening.  It  was  cold 
fiiough  to  freeze,  Sunday.  It  was  not  so 
very  cold  on  Monday.  It  was  cold  enough 
to  freeze  a  little  and  to  stay  frozen.  I 
wi!in*t  out  on  the  Street  at  all  Monday, 
(in  this  Sunday  when  I  was  on  the  walk 
the  snow  was  kind  of  melting.  There  was 
no  path  in  the  center  of  the  walk  on  Sun- 
da?.  The  walk  was  the  same  all  over. 
There  were  quite  a  few  people  moving  on 
Sunday;  quite  a  few  going  up  and  down  on 
that  street  that  day.  It  was  a  beautiful 
afternoon,  and  most  everybody  was  out 
walking."  This  testimony  was  corroborated 
bj  other  witnesses  for  the  plaintiff,  and 
drsied  in  part  by  some  of  the  witnesses  for 
the  defendant. 

Mr.  J.  B.  WIneman,  for  appellant: 

A  municipality  is  not  bound  to  see  that 
it«  sidewalks  are  at  all  times  absolutely 
free  from  snow  and  ice. 

28  Cyc.  1358,  1378;  Leonard  v.  Butte,  25 
Mont  410,  65  Pac,  425;  Dill.  Mun.  Corp. 
Hh  ed.  1697;  McEaney  v.  Butte,  43  Mont. 
•>26,  117  Pac.  894;  Corey  v.  Ann  Arbor, 
124  Mich.  134,  82  N.  W.  804 ;  McDonald  v. 
Toledo,  63  Fed.  60. 

"{"^e  charter  of  the  city  and  ordinance 
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were  not  pleaded,  and  were  not  admissible 
in  evidence. 

Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co. 
126  111.  416,  9  Am.  St.  Rep.  630,  18  N.  E. 
803;  Richter  v.  Harper,  95  Mich.  221,  54 
N.  W.  770;  Gardner  v.  Detroit  Street  R. 
Co.  99  Mich.  182,  58  N.  W.  51,  4  Am.  Neg. 
Cas.  163;  West  Jersey  R.  Co.  v.  Paulding, 
58  N.  J.  L.  178,  33  Atl.  381. 

Plaintiff  was  guilty  of  negligence  as  a 
matter  of  law. 

Quincy  v.  Barker,  81  Dl.  300,  25  Am.  Rep. 
278;  Chicago  v.  Bixby,  84  111.  82,  25  Am. 
Rep.  429;  Schaefler  v.  Sandusky,  33  Ohio 
St.  246,  31  Am.  Rep.  533;  Evans  v.  Utica, 
69  N.  Y.  166,  26  Am.  Rep.  165;  Muncie  v. 
Hey,  164  Ind.  570,  74  N.  E.  250,  18  Am. 
Neg.  Rep.  51;  Evans  v.  Philadelphia,  205 
Pa.  193,  97  Am.  St.  Rep.  732,  54  Atl.  775; 
Aurora  v.  Pulfer,  56  111.  270;  Belton  v. 
Baxter,  54  N.  Y.  245,  13  Am.  Rep.  578; 
Wilson  V.  Charlestown,  8  Allen,  137,  85  Am. 
Dec.  693. 

In.  this  rigorous  climate,  it  would  be  a 
physical  impossibility  for  cities  to  keep 
their  sidewalks  free  and  clear  of  snow  and 
ice  at  all  times,  and  any  attempt  to  do  it 
would ,  involve  an  amount  of  expense  that 
would  bankrupt  any  city. 

Braats  v.  Fargo,  19  N.  D.  538,  27  L.R.A. 
(N.S.)  1169,  125  N.  W.  1042;  Dapper  v. 
Milwaukee,  107  Wis.  88,  82  N.  W.  726; 
Hyer  v.  Janesville,  101  Wis.  371,  77  N.  W. 
729;  Grossenbach  v.  Milwaukee,  65  Wis. 
31,  56  Am.  Rep.  614,  26  N.  W.  182;  Cook 
V.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183, 
27  Wis.  191;  Chamberlain  v.  Oshkosh,  84 
Wis.  289,  19  L.R.A.  513,  36  Am.  St  Rep. 
928,  54  N.  W.  618;  Hausroann  v.  Madison, 
85  Wis.  187,  21  L.R.A.  263,  39  Am.  St.  Rep. 
834,  55  N.  W.  167;  Beaton  v.  Milwaukee, 
97  Wis.  416,  73  N.  W.  63;  Cooper  v.  Water- 
loo, 98  Wis.  424,  74  N.  W.  115;  Kleiner  v. 
Madison,  104  Wis.  339,  80  N.  W.  453;  De 
Pere  v.  Hibbard,  104  Wis.  666,  80  N.  W. 
933;  Harrington  v.  Buffalo,  121  N.  Y.  147, 
24  N.  E.  186;  McNally  v.  Cohoes,  127  N.  Y. 
350,  27  N.  E.  1043;  Lichenstein  v.  New 
York,  159  N.  Y.  600,  54  N.  E.  67,  6  Am. 
Neg.  Rep.  332;  Salzer  v.  Milwaukee,  97 
Wis.  471,  73  N.  W.  20;  Gagan  v.  Janesville, 
106  Wis.  662,  82  N.  W.  558;  Perkins  v. 
Fond  du  Lac,  34  Wis.  435;  McKellar  v.  De- 
troit, 57  Mich.  158,  68  Am.  Rep.  367,  23 
N.  W.  621 ;  Jefferson  v.  Sault  Ste.  Marie,  166 
Mich.  340,  130  N.  W.  610,  1  N.  C.  C.  A. 
598;  Hunt  v.  New  York,  109  N.  Y.  134,  16 
N.  E.  320;  Requa  v.  Rochester,  45  N.  Y. 
136,  6  Am.  Rep.  62;  Taylor  v.  Yonkers,  105 
N.  Y.  209,  59  Am.  Rep.  492,  11  N.  E.  642; 
Kaveny  v.  Troy,  108  N.  Y.  571,  15  N.  E. 
726;  Kinney  v.  Troy,  108  N.  Y.  567,  15  N. 
E.  728;    Johnson  v.  Glens  Falls,  41  N.  Y. 
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S.  R.  820,  16  N.  Y.  Supp.  685;  Winne  v. 
Albany,  16  N.  Y.  Supp.  423;  Gram  v. 
Greenbush,  20  N.  Y.  S.  R.  370,  3  N.  Y.  Supp. 
76;  Kleng  v.  Buffalo,  72  Hun,  641,  25  N. 
Y.  Supp.  446;  Quincy  v.  Barker,  81  111.  305, 

26  Am.  Rep.  278;  Chicago  v.  McDonald, 
111  111.  App.  436;  Gardner  v.  Philadelphia, 
221  Pa.  247,  70  Atl.  721;  Hendrickson  v. 
Chester  City,  221  Pa.  120,  70  Atl.  653; 
Henkes  v.  Minneapolis,  42  Minn.  530,  44  N. 
W.  1027;  Nason  v.  Boston,  14  Allen,  608. 

Mere  8lip|)erine88  of  a  sidewalk  by  either 
ice  or  snow  is  not  a  defect  for  which  cities 
are  liable. 

Stanton  v.  Springfield,  12  Allen,  666;  Na- 
son V.  Boston,  14  Allen,  508;  Stone  v.  Hub- 
bardston,  100  Mass.  49;  Smyth  v.  Bangor, 
72  Me.  249;  McKellar  v.  Detroit,  57  Mich. 
168,  68  Am.  Rep.  357,  23  N.  W.  621;  Tay- 
lor V.  Yonkers,  105  N.  Y.  202,  59  Am.  Rep. 
492,  11  N.  E.  642;  Chicago  v.  McGiven,  78 
111,  347;  Broburg  v.  Des  Moines,  63  Iowa, 
523,  60  Am.  Rep.  766,  19  N.  W.  340;  Cook 
V.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183, 

27  Wis.  192;  Bleakley  v.  Prescott,  12  Ont. 
App.  Rep.  637. 

Mr.  George  A.  Bangs,  for  respondent: 

The  ordinance  is  introduced  merely  as  a 
statement,  expression,  or  admission  made 
by  the  city,  within  the  scope  of  its  author- 
ity, touching  the  subject-matter  in  which 
it  is  charged  as  having  been  negligent,  and 
is  admissible. 

Providence  v.  Clapp,  17  How.  161,  16  L. 
ed.  72;  McNerncy  v.  Reading,  150  Pa.  611, 
25  Atl.  57;  Meyers  v.  Kansas,  108  Mq. 
480,  18  S.  W.  «14;  Reed  v.  Mexico,  101  Mo. 
App.  156,  76  S.  W.  63;  Columbus  v.  Olge- 
tree,  102  Ga.  293,  29  S.  E.  749,  4  Am.  Neg. 
Rep.  37;  Pomfrey  v.  Saratoga  Springs,  104 
N.  Y.  469,  11  N.  E.  43;  Lincoln  v.  Power, 
151.  U.  S.  436,  440,  38  L.  ed.  224,  226,  14 
Sup.  Ct.  Rep.  387;  McLeod  v.  Spokane,  26 
Wash.  346,  67  Pac.  74;  Levy  v.  Salt  Lake 
City,  5  Utah,  302,  16  Pac.  699;  Flater  v. 
Fey,  70  Mich,  644,  38  N.  W.  656;  Smith  v. 
Pella,  86  Iowa,  238,  53  N.  W.  226;  Shum- 
way  v.  Burlington,  108  Iowa,  424,  79  N.  W. 
123;  Herries  v.  Waterloo,  114  Iowa,  374, 
86  N.  W.  306;  McCartney  v.  Washington, 
124  Iowa,  382,  100  N.  W.  80. 

In  such  cases  the  ordinances  may  be  in- 
troduced without  pleading. 

Watson,  Damages,  p.  361 ;  Faber  v.  St. 
Paul,  M.  &  M.  R.  Co.  29  Minn.  465,  13  N. 
W.  902;  Klotz  v.  Winona  &  St.  P.  R.  Co.  68 
Minn.  341,  71  N.  W.  257,  3  Am.  Neg.  Rep. 
201;  Meek  v.  Pennsylvania  Co.  38  Ohio  St. 
632;  McGrath  v.  New  York  C.  &  H.  R.  R 
Co.  63  N.  Y.  522;  Massoth  v.  Delaware  & 
H.  Canal  Co.  64  N.  Y.  524 ;  Correll  v.  Burl- 
ington, C.  R.  &  M.  R.  R,  Co.  38  Iowa,  120, 
18  Am.  Rep.  22;  Robertson  v.  Wabash,  St.' 
45  L.R.A.(N.S.) 


L.  &  P.  R,  Co.  84  Mo.  119;  Bragg  v.  Met- 
ropolitan Street  R.  Co.  192  Mo.  J3i,  91  S. 
W.  527 ;  Union  P.  R.  Co.  v.  Rassmussen,  25 
Neb.  810,  13  Am.  St.  Rep.  527,  41  K.  W. 
778;  Omaha  Street  R.  Co.  v.  Larson,  70 
Neb.  691,  97  N.  W.  824,  16  Am.  Neg.  Rep. 
380;  Borneman  v.  Chicago,  St.  P.  M.  &  0. 
R.  Co.  19  S.  D.  469,  104  N.  W.  211 ;  Inter- 
state &  G.  N.  R.  Co.  V.  Lee,  —  Tex.  Civ. 
App.  — ,  34  S.  W.  160;  St.  Louis  &  S.  E.  R. 
Co.  V.  Mathias,  60  Ind.  65;  Johnson  v. 
Thomas,  —  Cal.  — ,  43  Pac.  678;  Harrison 
V.  Sutter  Street  R.  Co.  116  Cal.  156,  47 
Pac.  1019,  1  Am.  Neg.  Rep.  403;  Mahoneyy. 
Dankwart,  108  Iowa,  321,  79  N.  W.  134; 
Brasington  v.  South  Bound  R.  Co.  62  S.  C. 
326,  89  Am.  St.  Rep.  905,  40  S.  £.  665; 
Lane  v.  Atlantic  Works,  111  Mass.  136. 

Contributory  negligence,  generally  speak- 
ing, possesses  all  the  elements  of  action- 
able negligence,  except  that  instead  of  in- 
dicting the  injury  upon  another  it  com- 
bines with  the  negligence  of  another  in 
proximately  causing  the  injury  to  the  con- 
tributorily  negligent  person  himself. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  371 ;  Ouver- 
son  v.  Grafton,  6  N.  D.  281,  65  N.  W.  676; 
Heckman  v.  Evenson,  7  N.  D.  173,  73  N.  W. 
427 ;  Pyke  v.  Jamestown,  16  N.  D.  157.  107 
N.  W.  369;  Johnson  v.  Fargo,  15  N.  D. 
525,  108  N.  W.  243,  20  Am.  Neg.  Rep.  460; 
Carr  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  16  N.  D.  217,  112  N.  W.  972;  Solberg 
V.  Schlosser,  20  N.  D.  307,  30  L.R.A.(N.S.) 
1111,  127  N.  W.  91;  Wells  v.  Lisbon.  21  X. 
D.  34,  128  N.  W.  308;  Snee  v.  Clear  Lake 
Teleph.  24  S.  D.  361,  123  N.  W.  729;  Smitii 
V.  Yankton,  23  S.  D.  362,  121  N.  W.  848. 

If  snow  or  ice  is  suffered  to  remain  until 
it  forms  into  mounds  or  ridges,  the  munici- 
pality will  be  liable  therefor,  on  the  theory 
that  it  then  actually  forms  an  obstruction 
in  the  highway. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  447;  3 
Am.  &,  Eng.  Enc.  Law,  Supp.  414;  5  Am.  k 
Eng.  Enc.  Law,  Supp.  864;  Bull  v.  Spokane, 
46  Wash.  237,  13  L.R.A.(N.S.)  1105.  89 
Pac.  566;  Broberg  v.  Des  Moines,  63  Iowa, 
523,  50  Am.  Rep.  756,  19  N.  W.  340;  Collins 
V.  Council  Bluffs,  32  Iowa,  324,  7  Am.  Rep. 
200;  Cook  V.  Milwaukee,  24  Wis.  270,  1 
Am.  Rep.  183;  Gillrie  v.  Lockport,  122  N. 
Y.  403,  25  N.  E.  357;  Hall  v.  Lowell,  10 
Cush.  260;  Hodges  v.  Waterloo,  109  Iowa, 
444,  80  N.  W.  623;  Huston  v.  Council 
Bluffs,  101  Iowa,  33,  36  L.R.A.  211,  69  X. 
W.  Il30;  1  Am.  Neg.  Rep.  227;  Hutchins  v. 
Boston,  97  Mass.  272;  Koch  v.  Ashland,  88 
Wis.  603,  60  N.  W.  990;  Luther  v.  Worces- 
ter, 97  Mass.  268;  McAuley  v.  Boston, 
113  Mass.  603;  McKean  v.  Salem,  148  Mass. 
109,  19  N.  E.  21 ;  Miller  v.  Bradford,  186  Pa. 
164,  40  Atl.  409;  Morse  v.  Boston,  109  Mass. 
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446;  Nebraska  City  v.  Rathbone,  20  Neb. 
i^S.  29  N.  W.  920;  Norton  v.  St.  Louis,  97 
Mo.  537,  11  S.  W.  242;  Paulson  v.  Pelican, 
79  Wia.  445,  48  N.  W.  716;  Piper  v.  Spo- 
Ilaw,  22  Wash.  147,  60  Pac.  138;  Provi- 
itnce  ▼.  Clapp,  17  How.  161,  16  I*  ed.  72; 
^ainJan  v.  Kansas  City,  104  Mo.  App.  616, 
:»  S.  W.  660;  Reno  v.  St.  Joseph,  169  Mo. 
*'A'l.  70  S.  W.  123;  Salter  v.  Milwaukee,  97 
Ui>.  471,  73  N.  W.  20;  Stone  v.  Hubbard- 
^tull,  100  Mass.  49;  Storm  v.  Butte,  36 
Mont.  385,  89  Pac.  726;  Templin  v.  Boone, 
'.i:  Iowa,  91,  102  N.  W.  789;  Tobiu  v.  Wa- 
ter! k),  131  Iowa,  76,  107  N.  W.  1031;  Todd 
V.  Truy,  61  N.  Y.  506;  West  v.  Eau  Claire, 
^i«  Wis.  31,  61  N.  W.  313;  Wyman  v.  Phil- 
adelphia, 176  Pa.  117,  34  Atl.  621;  Smith 
^.  Yankton,  23  S.  D.  352,  121  N.  W.  848. 

Brace,  J.,  delivered  the  opinion  of  the 
eourt: 

Counsel     for     defendant    and     appellant 
nrw   that    the    proof    shows    contributory 
Dtjiigence  on  the  part  of  the  plaintiff  as  a 
matt<;r   of   law.     We   cannot,   and    do   not, 
K)  bold.    He  urges  that  "the  testimony  dis- 
cluees  that  she   (the  plaintiff)  traveled  over 
the  walk  almost  daily,  and  was  aware  of 
it$  condition  with  reference  to  the  accumu- 
iation  of  snow  and  ice.     During  the  after- 
n'»on,  she  had  traveled  over  this  sidewalk 
and  had   noticed   its   condition,   and   knew 
t!at  several  inches  of  snow  covered  the  ice 
>ri*^th.    She    could   have   avoided   passing 
•'V«r  this   portion  of   the  sidewalk,  as  the 
^z«^age  on  either  side  was  free  from  snow 
Aii'i  ice.     The  accident  was  not  caused  by 
«tri)cins  any  obstacle.     She  slipped  on  the 
:<•*  and  Ml.     It  is  left  entirely  to  conjec- 
ture*  whether    she   slipped   on    a    perfectly 
*T.ojth  piece  of  ice  or  on  a  piece  of  rough 
":  consequently,  she  assumed  all  the  risks 
'I  accident    when    she    traveled    over    this 
M'k/'    We  may  assume,  and  perhaps  the 
'-  dence  justifies  us  in  assuming,  the  truth 
•  all  of  these  statements  with  the  exception 
f  the  conclusion,  and  that  "the  passageway 
•n  either  side  was  free  from  snow  and  ice." 
"b  the  latter   question   we   think   there   is 
^'•Jndant  evidence,  to  show,  or,  at  any  rate, 
irom  which  the  jury  might  infer,  that  the 
wkole  sidewalk  was  covered  with  ice;  that 
t'.«re   was    merely    a    path    in    the    center 
DOT*  or  less  traveled  and  trampled  down; 
iTA  that  the  freedom  from  ice  was  on  the 
eiles,  outside    the   sidewalk.     The   assump- 
tiiTDs  we  have  made,   however,   in   no  way 
sopport  the  contention   of   appellant.     The 
point,   in    fact,    has    been    so    thoroughly 
fti-^d  upon  by  this  court  in  previous  deci- 
s  'n«  that  it  is  no  longer  subject  to  contro- 

*The  question  of  negligence,"  says  Ex 
^^'M  Jufltice  Young,  in  the  case  of  Pyke  v. 
<••  L.R.A.(N.S.) 


Jamestown,  16  N.  D.  167,  107  N.  W.  359, 
"whether  it  be  of  a  defendant  or  the  alleged 
contributory  negligence  of  a  plaintiff,  is 
primarily  and  generally  a  question  of  fact 
for  the  jury.  The  question  becomes  one  of 
law  authorizing  its  withdrawal  from  the  ju- 
ry only  when  but  one  conclusion  can  be 
drawn  from  the  undisputed  facts.  'If  the 
undisputed  facts  are  of  such  a  character 
that  reasonable  men  might  draw  different 
conclusions  or  deductions  therefrom,  then 
the  question  of  negligence  must  be  submit- 
ted to  the  jury.'  .  .  .  The  plaintiff  was 
required  to  exercise  such  care  as  the  con- 
dition of  the  street  and  her  knowledge  of  it 
made  reasonable  under  the  circumstances. 
A  traveler  is  not  required  to  forego  travel- 
ing upon  a  sidewalk  because  he  has  knowl- 
edge that  it  is  defective.  He  has,  as  a  gen- 
eral rule,  a  right  to  assume  that  it  is  safe; 
and  when  he  is  injured  as  a  consequence  of 
a  defect  of  which  he  had  previous  knowl- 
erge,  the  mere  fact  of  previous  knowledge 
does  not  per  se  establish  contributory  neg- 
ligence. And  this  is  also  the  rule  when 
previous  knowledge  is  coupled  with  absence 
of  thought  concerning  the  defect  at  the 
time  of  the  injury,  or  momentary  forgetful- 
ness  of  it.  Previous  knowledge  of  a  defect 
and  forgetfulness  of  it  are  important  facts 
to  be  considered  in  connection  with  all  other 
circumstances,  in  determining  whether  the 
party  injured  was  exercising  reasonable 
care;  but  it  is  not  negligence  as  a  matter 
of  law  for  a  person  who  has  knowledge  of 
a  defect  not  to  remember  it  at  all  times  and 
under  all  circumstances.  The  foregoing 
rules,  which  are  founded  upon  reason  and 
experience,  are  of  general  acceptance."  See 
also  Ouverson  v.  Grafton,  6  N,  D.  281,  65 
N.  W.  676;  Heckman  v.  l^venson,  7  N.  D. 
173,  182,  73  N.  W.  427,  430;  Johnson  v. 
Fargo,  15  N.  D.  625,  108  N.  W.  243,  20  Am. 
Neg.  Rep.  460;  Carr  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  16  N.  D.  217,  112  N.  W. 
972;  Solberg  v.  Schlosser,  20  N.  D.  307,  30 
L.R.A.(N.S.)  1111,  127  N.  W.  91;  Wells 
V.  Lisbon,  21  N.  D.  34,  128  N.  W.  308; 
Snee  v.  Clear  Lake  Teleph.  Co.  24  S.  D. 
361,  123  N.  W.  729;  Smith  v.  Yankton,  23 
S.  D.  362,  121  N.  W.  848;  Muri  v.  White,  8 
N.  D.  59,  76  N.  W.  503;  Cameron  v.  Great 
Northern  R.  Co.  8  N.  D.  124,  133,  77  N.  W. 
1016,  6  Am.  Neg.  Rep.  454.  Under  the 
rules  laid  down  in  these  cases,  and  especial- 
ly in  the  case  of  Pyke  v.  Jamestown,  above 
quoted  from,  we  are  precluded  from  holding 
that  as  a  matter  of  law  the  plaintiff  was 
guilty  of  contributory  negligence  in  this 
case.  It  was  a  question  of  fact  for  the 
jury,  and  not  one  of  law  for  this  court. 

In  passing  upon  this  appeal  we  cannot  be 
controlled  by  the  fact  that  there  is  a  con- 
flict in  the  testimony.     It  is  and  must  be 
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sufficient  for  us  that  there  is  abundant  tes- 
timony tending  to  support  the  contention  of 
the  plaintiff  and  respondent,  if  taken  by  it- 
self. The  rule  seems  to  be  well  established, 
both  in  this  and  other  jurisdictions,  that  "as 
a  general  rule,  if  there  is  any  evidence 
which,  standing  alone,  or  considered  apart 
from  the  opposing  evidence,  is,  if  believed 
by  tliQ  jury,  legally  sufficient  or  might  rea- 
sonably tend  to  support  the  verdict,  though 
such  evidence  may  not  be  of  an  entirely  cer- 
tain and  satisfactory  nature,  it  will  not  be 
disturbed;  for  upon  the  mere  Weight  of 
evidence  the  jury  are  the  judges,  and,  though 
the  evidence  would  not  have  satisfied  the 
mind  of  the  appellate  court  upon  an  orig- 
inal investigation,  yet  it  will  not  sit  to 
weigh  conflicting  testimony.  .  .  .  In- 
ferences of  fact  are  to  be  deduced  by  the 
jury,  and,  whenever  there  is  evidence  from 
which  the  existence  of  facts  sufficient  to 
support  a  verdict  might  have  been  inferred, 
the  verdict  will  not  be  disturbed."  3  Cyc. 
348.  In  support  of  a  verdict,  indeed,  the 
appellate  court  will  consider  the  evidence 
on  behalf  of  respondent  in  its  most  favor- 
able light.  All  reasonable  inferences  and 
deductions  are  to  be  made  in  his  favor. 
All  conflicts  in  the  testimony  are  resolved 
in  favor  of  the  respondent,  and  the  court 
will  take  as  true  the  strongest  view  of  the 
testimony  in  his  favor.  Illinois  C.  R.  Co. 
V.  Abernathey,  106  Tenn.  722,  64  S.  W.  3; 
Muri  V.  White,  8  N.  D.  59,  76  N.  W.  503; 
Rowland  v.  Ink,  8  N.  D.  63,  76  N.  W.  992 ; 
Cameron  v.  Great  Northern  R.  Co.  8.  N.  D. 
124,  77  N.  W.  1016,  6  Am.  Neg.  Rep.  454; 
Nicoud  V.  Wagner,  106  Wis.  67,  81  N.  W. 
999.  No  matter  what  the  evidence  of  the 
defendant  may  be,  there  is  no  little  evidence 
on  the  part  of  the  plaintiff  to  show  that  the 
walk  in  question  had  not  been  cleaned  at 
any  time  during  the  winter,  and  the  snow 
had  been  permitted  to  collect  and  remain 
upon  the  walk.  There  had  been  warm  days 
during  the  winter,  and  the  snow  thus  per- 
mitted to  gather  and  collect  had  melted,  or, 
rather,  softened,  and  the  trampling  of  pe- 
destrians had  caused  it  to  form  in  mounds, 
hummocks,  hillocks,  and  humps,  etc.;  that 
the  mounds  thus  formed  ranged  in  height 
from  an  inch  to  4  inches;  that  this  condi- 
tion extended  all  over  the  walk;  and  that, 
though  perhaps  the  roughness  had  been  in- 
creased by  the  thaw  on  the  Sunday  pre- 
vious to  the  accident,  the  walk  had  remained 
rough  and  dangerous  for  a  long  space  of 
time,  and  that  at  no  time  was  there  any  at- 
tempt either  to  remove  the  ice  and  snow,  or 
to  place  sand  or  ashes  or  gravel  thereon, 
so  as  to  render  it  less  dangerous.  So,  too, 
there  is  no  attempt  to  prove  by  either  party 
that  the  snow  which  fell  on  Monday  and 
Tuesday  was  removed  from  the  walk,  or  at- 
46  L.R.A.{N.S.) 


tempted  to  be  so  removed.  There  is  also 
evidence  on  the  part  of  the  plaintiff  which 
tends  to  show  that  the  other  walks  in  tl.e 
southern  portion  of  the  city  were  as  a  rule 
in  a  much  better  condition,  and  that  the 
walk  in  question  and  that  in  front  of  in-hat 
is  known  as  the  Duis  warehouse  were  the 
worst  walks  in  the  area  in  question. 

Although  there  is  no  little  conflict  on  the 
general  question  of  the  liability  of  cities  for 
accidents  occasioned  from  icy  sidewalks,  it 
seems  to  be  generally  conceded  that  the  mu- 
nicipality is  not  liable  in  all  instances,  and 
especially  not  liable  for  ice  which  suddenly 
is  formed  by  sleet  or  rain  which  freezes  be- 
fore it  can  be  reasonably  removed,  or  fur 
snow  which  has  been  packed  down  under  th*.* 
same  circumstances.  Perkins  v.  Fond  du 
Lac,  34  Wis.  435;  Grossenbach  v.  Milwau- 
kee, 66  Wis.  31,  26  N.  W.  182,  56  Am.  Rep. 
614;  Chamberlain  v.  Oshkosh,  84  Wis.  280, 
19  L.R.A.  513,  36  Am.  St.  Rep.  928,  54  X. 
W.  618.  Some  courts  even  go  further,  and 
seem  to  hold  that  a  city  is  not  liable  in 
any  event,  unless  there  is  palpable  defect  in 
the  construction  of  the  walk. 

The  general  rule,  and,  we  believe,  the  bet- 
ter rule,  however,  is  that  the  liability 
should  be  based  upon  negligence  and  upon 
what  is  reasonable  under  the  circumstances, 
paying  attention  to  the  climatic  conditions. 
What  would  be  reasonable,  for  instance,  in 
Southern  Illinois  might  not  be  reasonable  in 
North  Dakota  or  Montana;  but  reasonable- 
ness, and  a  reasonable  regard  for  public 
safety,  should  be  the  criterion.  The  munici- 
pality under  this  rule  is  bound  merely  to 
exercise  reasonable  care  and  diligence  to 
render  the  sidewalks  safe.  Where  the  side- 
walk is  properly  constructed,  the  mere  fact 
that  it  is  rendered  slippery  by  the  presence 
of  ice  or  snow  will  not  in  itself  render  it  lia- 
ble for  resulting  injuries.  Where,  however, 
snow  or  ice  is  suffered  to  remain  for  a  long 
time,  until  it  forms  into  mounds  or  ridges, 
and  becomes  itself  an  obstruction  as  it  were 
to  the  sidewalk,  or,  on  account  of  its  depth 
and  quantity,  a  mass  which  in  every^  thaw 
may  be  trampled  into  deep  ruts  and  ridges 
which,  in  the  night  following  or  in  a  close 
succeeding  freeze,  may  become  dangerous 
and  an  occasion  for  furt)ier  obstruction,  the 
municipality  may  be  held  liable.  It  will  be 
held  liable,  if  not  for  the  accumulation, 
then  for  not  using  reasonable  means,  such 
as  scattering  sand,  gravel,  or  ashes,  to  pre« 
vent  the  danger.  If,  indeed,  the  evidence  in 
the  case  before  us  had  not  shown  that  the 
ice  and  snow  had  been  allowed  to  accumu- 
late at  this  part  for  a  long  period  of  tirne^ 
and  that  the  place  was  much  more  danger* 
ous  and  obstructed  than  the  other  side* 
walks  in  the  locality,  generally,  we  would 
nave  hardly  felt  like  sustaining  the  verdict. 
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The  eridenoe,  however,  being  such  as  it  is, 
««  feel  reitrained  from  interfering  with  it. 
H'e  believe  this  view  of  the  case  ia  abun- 
•iantlj  rapported  by  the  authorities.     Even 
W  isoonaiiiy  which  is  cited  by  appellant  in 
»u|»port  of  his  proposition  that  mere  slip-, 
periness  or  hardened  snow  will  not  render 
a  city  liable,  is  authority  for  it.    In  Cook 
V.  jlilwaukee,  24  Wis.  270,  1  Am.  Rep.  183, 
tbst  court  says:  '^f,  however,  ice  or  snow 
.«>  suffered   to  remain  upon  a  sidewalk   in 
^uch  uneven  or  rounded  form  that  a  person 
cannot  walk  over  it,  using  due  care,  without 
•linger  of  falling  down,  that,  it  seems,  does 
constitute  a  defect  for  which  the  city  or 
town  will  be  liable."     In  the  case  of  Sal- 
ser  V.  Milwaukee,  97  Wis.  471,  73  N.  W.  20, 
indeed,  we  find  a  case  which  is  very  similar 
to  the  one  at  bar.    The  action  was  for  the  re- 
covery of  damages  for  an  injury  which  the 
pUintiff   received  by   falling   upon  an   icy 
sidewalk.        The   evidence   tended   to   show 
that  ''for  a  long  time  prior  to  plaintiff's 
tccident  mow  and  ice  had  been  suffered  to 
remain  on  the  sidewalk,  until  it  had  become 
a  large  accumulation  at  the  place  of  the 
accident,    where,   by   reason   of   the   travel 
paaiting  over  it,  it  had  become  uneven,  slip- 
pery, and  dangerous;  that  on  the  day  pre- 
?<fding  the  accident  there  had  been  a  new 
fall  of  snow,  accompanied  by  a  thawing  con- 
dition, which  melted  the  old  snow  and  re- 
moved much  of  it;  that  travel  over  the  new 
«iv)H'  and  the  slush  of  the  old  made  the 
A  hole  uneven  and  full  of  deep  tracks;  that 
during  the  night  previous  to  the  accident 
ihe    weather     turned    suddenly    cold,    and 
^-aught  this  soft  snow  and  slush  in  this  con- 
li.tioD,  and  turned  it  into  hard  and  glassy 
ic«.  with  all  this  unevenness  upon  it;  dur- 
.r:^  the  next  morning  the  plaintiff,  in  at- 
tf-mpting  to  pass  over  it,  fell  and  was  in- 
jured.   He  knew  of  its  condition  before  he 
came  upon  it."     There  was  a  demurrer  ore 
tnu9,  motion  for  a  nonsuit,  a  special  ver- 
dict, and  motion  for  a  new  trial.     The  su- 
preme court,  it  is  true,  reversed  the  judg- 
ntnt.  but  only  because  of  inconsistencies  in 
tH«  special  verdict.    On  the  question  of  lia- 
^aty  it  said :  ''The  point  urged  against  the 
adequacy  of  the  complaint  is  that  it  alleges 
mt^relv  an  icv  and  unsafe  condition  of  the 
sidewalk  at  the  time  of  the  accident,  caused 
br  a  sudden  change  of  weather.    It  is  urged 
that  the  defendant  cannot  be  held  responsi- 
ble for  that  condition.    It  Ib  true  that  for  a 
defect  in  a  sidewalk  which  Lb  mere  iciness 
t'F  alipperiness  produced  by  natural  causes 
the  city  is  not  responsible,  yet,  when  such 
QOQdition  concurs  with  a  previous  defect  for 
vhieh  the  city  is  responsible,  the  city  is  li- 
tlfle  for  damages.     .    .    .    The   complaint 
^l«ge&  aueh  previous  defective  condition  by 
rt4«oo  of  snow  and  ice  which  had  been  suf- 
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fered  to  accumulate  there  in  an  uneven, 
slippery,  and  dangerous  condition.  It  also 
alleges  that  such  condition  had  continued 
for  a  long  time.  It  was  not  error  to  over- 
rule the  demurrer  ore  tenus.*'  See  also  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  447;  Paulson 
V.  Pelican,  79  Wis.  445,  48  N.  W.  715;  Coir 
lins  V.  Council  Bluffs,  32  Iowa,  324,  7  Am. 
Rep.  200;  Huston  v.  Council  Bluffs,  101 
Iowa,  33,  36  L.R.A  211,  69  N.  W.  1130,  1 
Am.  Neg.  Rep.  227;  Templin  v.  Boone,  127 
Iowa,  91,  102  N.  W.  789;  Tobin  v.  Water- 
loo, 131  Iowa,  76,  107  N.  W.  1031;  Storm 
V.  Butte,  35  Mont  385,  89  Pac.  726. 

The  question  is,  after  all,  a  question  of 
public  policy,  which  the  legislature  should 
primarily  determine,  and  it  is  perhaps  well 
to  call  attention  to  the  fact  that  during  the 
session  of  1909  a  bill  was  introduced  in  the 
legislature,  as  House  Bill  No.  62,  which 
sought  to  exempt  cities  from  liability  in  such 
cases.  The  bill  failed  of  passage.  This  ac- 
tion was,  of  course,  subsequent  to  the  acci- 
dent in  question,  and  is  not  controlling  in 
this  case.  It  is  a  fact,  however,  which  is 
well  worthy  of  notice. 

There  is  no  merit  in  the  objection  that 
the  complaint  does  not  allege,  and  the  proof 
does  not  show,  notice  to  the  city.  The  com- 
plaint alleges  "that  of  all  the  foregoing 
facts  and  conditions  the  defendant  had  due 
notice  and  knowledge,"  and  the  evidence,  at 
least  the  evidence  of  plaintiff's  witnesses, 
tends  to  show  that  the  ice  and  snow  were 
allowed  to  accumulate  during  the  whole  of 
the  winter.  This  would  be  sufficient  notice 
under  any  and  all  of  the  authorities. 

Objection  is  also  made  to  the  introduc- 
tion in  evidence  of  the  charter  of  the  city, 
and  the  ordinance  of  the  city,  of  Grand 
Forks.  The  provision  of  the  charter  (sub- 
division 14,  §  47)  reads  as  follows:  ''The 
council  shall  have  power  to  regulate  the 
use  of  sidewalks  and  all  structures  there- 
under, and  to  require  the  owner  or  occupant 
of  any  premises  to  keep  the  sidewalks  in 
front  and  along  the  same  free  from  snow  or 
other  obstruction."  Section  2770,  Rev. 
Codes  1905,  reads:  "All  money  collected 
from  special  assessments  for  building  or  re- 
pairing sidewalks  shall  be  kept  in  a  fund 
to  be  called  'sidewalk  special  assessment 
fund,'  and  warrants  shall  be  drawn  on  such 
funds  for  the  payment  of  the  cost  of  build- 
ing and  repairing  all  sidewalks,  and  the  city 
shall  in  no  case  be  liable  on  any  contract 
for  the  building  or  repairing  of  sidewalks 
for  any  sum  whatever  raised  by  taxation." 
Section  108  of  the  ordinances  provides: 
"The  occupant  of  each  and  every  parcel  of 
land,  and  the  owner  of  each  and  every  un- 
occupied lot  or  parcel  of  land,  in  the  city 
adjoining  any  street  and  along  which  side- 
walks have  been  built,  shall  clear  the  side- 
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walks  on  or  along  such  lot  or  piece  of  land 
of  all  accumulations  of  snow  and  ice,  with- 
in ten  hours  after  the  same  has  fallen  or 
accumulated,  or  by  2  o'clock  in  the  after- 
noon of  the  following  day  if  the  same  shall 
have  fallen  in  the  nighttime,  and  shall 
keep  such  sidewalks  free  from  accumula- 
tions of  snow,  provided  that  no  person  shall 
be  required  to  clean  said  sidewalks  during 
the  continuance  of  any  snowstorm  on  Sun- 
day. Any  person  who  shall  violate  the 
provisions  of  this  section  shall,  upon  con- 
viction, be  subject  to  a  fine  of  not  less 
than  $5  or  more  than  $25,  and  a  like  fine 
for  every  eight  days'  continuance  of  such 
failure  to  observe  the  provisions  of  this  sec- 
tion." The  objection  made  on  the  trial  to 
the  introduction  of  these  provisions  of  the 
charter  was  that  "it  was  incompetent,  ir- 
relevant, and  immaterial,  not  necessary,  to 
ofi'er  a  statute  in  evidence,"  and  of  the  ordi- 
nances that  they  were  "incompetent,  ir- 
relevant, and  immaterial,  not  binding  upon 
the  city  in  any  action  of  this  kind."  The 
objection  made  in  the  brief  and  argument  of 
counsel  is  that  the  charter  of  the- city  and 
ordinances  were  not  pleaded,  and,  in  addi- 
tion thereto,  that  they  were  incompetent 
and  immaterial.  It  is  quite  clear  that  the 
first  of  these  objections  cannot  be  relied  up- 
on here,  as  it  was  not  raised  upon  the  trial. 
Even  if  it  can  be  raised  under  this  objection, 
we  think  there  is  no  merit  in  it.  Charter 
provisions  and  ordinances  only  need  to  be 
pleaded  when  a  violation  of  them  is  the 
foundation  of  the  action,  and  in  none  of  the 
cases  cited  by  counsel  for  appellant  was  the 
action  brought  against  the  city,  but  against 
some  third  person  who  was  charged  with 
having  violated  an  ordinance,  or  against 
whom  the  ordinance  was  sought  to  be  in- 
troduced in  evidence.  The  cases  he  cites 
are  Blanchard  v.  Lake  Shore  &  M.  S.  R.  Co. 
128  111.  416,  0  Am.  St.  Rep.  630,  18  N.  E. 
803;  Richter  v.  Harper,  95  Mich.  227,  54  N. 
W.  770;  Gardner  v.  Detroit  Street  R.  Co. 
99  Mich.  182,  58  N.  W.  61,  4  Am.  Neg.  Cas. 
103;  West  Jersey  R.  Co.  v.  Paulding,  58 
X.  J.  L.  178,  33  Atl.  381.  These  cases  are 
not  in  point.  In  the  case  at  bar  no  right 
of  recovery  is  sought  under  the  ordinances, 
but  the  same  are  introduced  in  an  action 
against  the  city  merely  for  the  purpose  of 
showing  an  admission,  as  it  were,  by  such 
city,  and  an  assumption  by  it,  of  responsi- 
bility for  the  ice  and  snow  upon  the  side- 
walks, and,  on  the  question  of  contributory 
negligence,  the  right  of  the  plaintiff  to  rely 
on  such  assumption.  In  such  a  case  such 
ordinances  can  be  introduced,  even  without 
being  pleaded.  They  are  competent  and 
relevant,  not  because  a  recovery  is  sought 
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thereunder,  but  because,  as  we  have  before 
stated,  they  are  evidence  of  an  assumption 
of  control  by  the  city.  It  is,  indeed,  well 
established  in  the  authorities  that  such  as- 
sumption of  control  is  pertinent  evidence  in 
a  case.  It  has  been  held,  for  instance,  th&t 
a  city  is  not  primarily  liable  for  failing  to 
light  its  streets,  or  for  establishing  a  system 
of  street  lighting,  but  that  if,  on  the  other 
hand,  it  has  rssumed  the  duty  of  lighting, 
it  will  be  expected  and  required  to  do  so  in 
a  reasonably  safe  manner,  and  that  the  pub- 
lic may  rely  upon  its  reasonable  perform- 
ance and  its  reasonable  continuance.  See 
Bloomington  v.  Bay,  42  111.  503,  608;  Joliet 
v.  Verley,  35  111.  68,  85  Am.  Dec.  342;  Mil- 
ler  V.  Bradford,  186  Pa.  164,  40  Atl.  400; 
Birmingham  v.  Starr,  112  Ala.  08,  20  So. 
424;  Prather  v.  Spokane,  29  Wash.  549,  59 
L.R.A.  346,  92  Am.  St.  Rep.  923,  70  Pa£. 
55;  Rowe  V.  Ballard,  19  Wash.  1,  52  Pac 
321;  Taake  v.  Seattle,  18  Wash.  178,  51 
Pac.  362;  Brabon  v.  Seattle,  29  Wash.  6, 
69  Pac.  365.  The  fact  that  in  this  ease 
the  city  had  imposed  upon  the  lot  own- 
ers the  duty  of  cleaning  the  ice  from  the 
sidewalks,  and  it  had  made  it  an  offense 
not  to  do  so,  surely  was  pertinent  evi- 
dence of  an  assumption  by  the  city  of  that 
duty,  or  if  its  understanding  that  such 
duty  was  devolved  upon  it.  It  would  be  s 
poor  argument,  indeed,  that  a  lot  owner  and 
taxpayer  could  be  fined  under  the  city  ordi- 
nances for  not  cleaning  the  ice  from  his 
sidewalk,  but  that  he  had  no  right  to  reh 
upon  the  enforcement  of  such  ordinances 
against  others,  or  that,  when  it  came  to  the 
question  of  his  own  individual  safety,  the 
city  had  nothing  to  do  with  the  safety 
of  the  thoroughfares  in  this  respect.  We 
think  that  the  charter  and  ordinances  were 
admissible  in  evidence,  and  that  there  is 
abundant  authority  in  support  of  our  hold- 
ing. Providence  v.  Clapp,  17  How.  161,  15 
L.  ed.  72;  Lincoln  v.  Power,  151  U.  S.  436, 
38  L.  ed.  224,  14  Sup.  Ct.  Rep.  387;  Pom- 
frey  v.  Saratoga  Springs,  104  N.  Y.  459,  11 
N.  E.  43;  Levy  v.  Salt  Lake  City,  5  Utah, 
302,  16  Pac.  699;  6  Thomp.  Neg.  §  7868, 
p.  763;  McNerney  v.  Reading,  150  Pa.  611, 
25  Atl.  57;  Putnam  v.  Detroit  United  R- 
Co.  164  Mich.  342,  129  N.  W.  860;  Robert- 
son V.  Wabash,  St.  L.  &  P.  R.  Co.  84  Mo. 
119;  Faber  v.  St.  Paul,  M.  k  M.  R.  Co.  29 
Minn.  465,  13  N.  W.  902. 

Such  being  our  conclusions  in  the  case,  it 
follows  that  the  instructions  of  the  court 
to  the  jury  were  to  all  intents  and  purposes 
correct,  and  imposed  no  prejudice  upon  the 
defendant. 

The  judgments  of  the  District  Court  are 
each  affirmed. 
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LILLIAN  ANSHUTZ. 

(152  Ky.  741,  164  8.  W.  13.) 

Sfw  trial  —  personal  injury  —  mistaken 
eTiden<^e  of  twrrenness. 

A  new  trial  may  be  granted  of  an  action 
br  a  woman  for  personal  injuries,  where 
the  verdict  was  based  on  mistaken  testi- 
mony of  medical  experts  that  an  operation 
necessitated  by  the  injury  had  rendered  her 
barren,  and  thaX  the  child  which  was  de- 
velop ing  at  the  time  of  trial  was  a  tumor, 


which  would  necessitate  ap  other  operation, 
endangering  her  life,  where  the  statute  per- 
mits a  new  trial  for  newly  discovered  evi- 
dence. 

(March  12,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Third  Divi- 
sion, of  the  Circuit  Court  for  Jefferson 
County,  granting  a  new  trial  after  verdict  in 
her  favor  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  and  by 
defendant  from  the  judgment  against  it. 
Affirmed  on  first  appeal.  Second  appeal  dis- 
missed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bennett  H.  Young  for  appellant 
Anshutz. 


Note.  —  Subsequent  events  disproving 
character  or  extent  of  hodiiy  injury 
for  tpHi4:H  recovery  was  had,  as 
ground  for  new  trial. 

For  the  conclusiveness  of  judgment  as  af- 
it<ried  by  subsequent  events  disproving  the 
^uund  on  which  it  rested,  where  the  judg- 
ment IS  not  directly  attacked,  see  the  note 
to  Thompson  v.  Washington  Nat.  Bank,  39 
L.R.A,(N.S.)   972. 

Subsequently  to  a  trial  for  damages  for 
])«r6onal  injuries,  something  occurs  showing 
that  the  bodily  condition  of  the  plaintiff  was 
not  such  as  it  was  supposed  to  be  by  the 
jurj:  he  waa  supposed  by  them  to  be  per- 
aanently  blind,  now  he  can  see;  to  be  per- 
canently  lame,  now  he  runs  races ;  or  on  the 
oth<T  hand  to  be  temporarily  lame,  when  lat- 
^  it  is  discovered  that  the  injury  was  pro- 
frri-o.sive.  The  parties  have  had  their  days  in 
>  (>urt.  yet  a  mistake  has  occurred.  Ought  it 
tu  be  rectified?  The  matter  is  largely  in 
the  discretion  of  the  court  to  which  the  ap- 
plication is  to  be  made,  but  an  abuse  of  that 
duvretion  may  in  general  be  reviewed. 

This  note  excludes  cases  where  the  subse- 
quent events  are  merely  in  the  nature  of 
oiraulative  evidence   of  fraud,   perjury,   or 
ma]  inuring  upon  the  part  of  the  plaintiff. 
To  illustrate:    If   the  fact  that  after   the 
U'iaI  the  plaintiff  was  able  to  make  full  use 
of  his  injured  leg  is  relied  upon  as  showing 
s  change  of  condition  after  the  trial  incon- 
sistent with  the  prediction  or  prognosis  at 
tbe  trial,  the  case  is  within  the  scope  of  the 
note;  but  if  the   fact   is   brought  forward 
mfrf'ly  as  tending  to  show  that  the  plaintiff 
or  his  witness  deceived  the  jury  as  to  his 
condition  at  the  time  of  the  trial,  it  is  not 
«ithin  the  scope  of  the  note.     Such  a  case, 
U*T  example,  is  Wells,  F.  &  Co.  v.  Gunn,  33 
^  olo.  217,  79  Pac.  1029,  holding  it  error  to 
rf  fuie  a  new  trial  where  the  evidence  of  the 
physician  for  the  plaintiff  was  that  she  was 
totally  disabled;   that  while  she  might  re- 
<^ver  her  speech,  she  would  never  be  able  to 
yalk  nor  to  have  a  sensation  in  her  lower 
•  ni'ris,  and  the  new  evidence  offered  was  that, 
<*ii  tlie  afternoon  of  the  day  t^at  the  case 
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was  submitted  to  the  jury,  her  improvement 
was  extraordinary,  she  had  recovered  her 
power  of  speech,  and  was  able  to  walk  freely 
and  unassisted,  with  other  cumulative  evi- 
dence of  the  same  character. 

Applications  for  new  trials  on  the  ground 
of  mistake  are  made  not  only  where  there 
is  no  doubt  that  a  mistake  has  been  made, 
but  also  where  the  subsequent  event  does  not 
conclusively  show  that  there  has  been  any 
mistake.  There  does  not  seem  to  be  much 
adherence  to  any  definite  rules  in  the  matter, 
though  the  reported  cases  where  the  proof 
of  mistake  was  absolute  are  scarcely  nu- 
merous enough  to  have  tested  the  subject. 

The  view  has  been  taken  in  at  least  one 
instance  (Fitzgerald,  J.,  in  Fogel  v.  Inter- 
borough  Rapid  Transit  Co.  63  Misc.  32,  103 
N.  Y.  Supp.  977)  that  the  rules  for  new 
trials  on  the  ground  of  newly  discovered 
evidence  have  no  application  in  cases  of  this 
kind,  but  that  the  inherent  power  of  the 
court  may  be  invoked  to  grant  a  new  trial 
in  furtherance  of  substantial  justice.  But 
in  the  same  case,  while  the  judge  seems  to 
have  considered  that  he  could  not  with 
strict  propriety  refuse  to  follow  the  sug- 

festion  of  the  court  of  appeals  (Fo^el  v. 
nterborough  Rapid  Transit  Co.  185  N.  Y. 
662,  77  N.  E.  1022),  he  says:  "It  may  well 
be,  as  insisted  upon  by  plaintiff's  counsel, 
that  the  granting  of  the  motion  under  the 
exceptional  circumstances  may*  tend  to  im- 
peril the  security  of  judgments,  may  lead  to 
interminable  delay  in  arriving  at  definite  de- 
terminations in  actions,  may  be  productive 
of  multitudinous  and  exasperating  applica- 
tions for  new  trials  in  cases,  particularly 
where  verdicts  rest  in  any  degree  upon  ex- 
pert evidence  as  to  future  resultant  condi- 
tions reasonably  to  be  apprehended, — thus 
swelling  the  volume  of  litigation  and  large- 
ly increasing  the  labors  of  the  courts." 

Of  the  class  of  cases  where  the  subsequent 
event  conclusively  shows  that  a  mistake  has 
be€«  made,  Louisville  R.  Co.  v.  Anshutz 
is  an  excellent  example.  There  was  no  sus- 
picion of  fraud.  The  mistake  was  honest 
and  it  was  undoubted.  The  court  ordered  a 
new  trial  on  the  ground  that. this  must  be 
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Mesars.  Fairlelgh,  Straus,  &  Fairlelgh 
and  Howard  B.  Lee,  for  appellee: 

A  new  trial  should  be  granted. 

Louisville  &  N.  R.  Co.  v.  Whitley  County 
Ct.  100  Ky.  414,  38  S.  W.  078. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

In  April,  1910,  Lillian  Anshutz,  a  young 
married  woman  twenty-three  years  of  age, 
was  injured  while  a  passenger  on  one  of 
the  cars  of  the  Louisville  Railway  Com- 
pany. She  was  immediately  taken  to  her 
home,  and  her  family  physician  called,  and 
he  continued  to  attend  her  for  some  months. 
She  filed  her  action  against  the  Louisville 
Railway  Company  for  damages,  and  set  up 
in  detail  the  nature  and  extent  thereof.    It 


appears  that  at  the  time  of  the  accident  she 
^  was  enceinte,  and  that  thereafter,  on  the  6th 
day  of  September,  1910,  there  was  born  to 
her  a  boy  baby.  In  April,  1911,  she  was  tak- 
en to  a  hospital  in  Louisville,  and,  after 
having  been  there  a  few  days,  ft  serious 
operation  was  performed  upon  her,  at  which 
time  it  is  shown  by  the  several  physicians 
and  surgeons  who  were  present  that  there 
was  removed  from  her  body  both  fallopian 
tubes,  the  whole  of  the  left  ovary,  and 
part  of  the  right  ovary. 

The  case  came  on  for  trial  on  the  21st  of 
December,  1911.  Previous  to  the  trial,  how> 
ever,  the  court,  upon  motion  of  the  railway 
company,  appointed  a  surgeon  to  examine 
Mrs.  Anshutz  as  to  the  nature  and  extent  ot 
her   injuries,  and  her  then  physical   condi- 


done,  if  the  new  evidence  would  with  rea- 
sonable certajnty  materially  reduce  the  ver- 
dict. 

Ihere  is  an  example  of  this  class  of  cases, 
although  the  applicant  for  a  new  trial  was 
the  plaintiff,  in  Bousman  v.  Stafford,  71 
Kan.  648,  81  Pac.  184,  where  he  alleged  that' 
his  injuries  were  internal  and  of  such  a 
character  that  their  existence  and  origin 
could  at  the  time  of  the  trial  only  be  shown 
by  his  own  statements  and  by  the  opinions 
of  medical  experts,  and  where  the  verdict 
was  against  him;  but  he  was  later  granted 
a  new  trial  upon  the  evidence  of  a  surgeon 
that  subsequently  to  the  trial  he  opened  the 
plaintiff's  abdomen  and  found  that,  as  the 
result  of  an  injury,  an  intestine  had  been 
ruptured  and  an  abscess  and  complications 
had  resulted.  The  court,  in  holding  that 
this  evidence  was  not  cumulative,  said:  "It 
is  true  that  a  physician  who  had  made  an 
examination  of  the  plaintiff  testified  that  in 
his  judgment  the  symptoms  observable 
pointed  to  the  probable  existence  of  the  con- 
ditions afterward  found  by  the  surgeon. 
Other  physicians  testified  that,  disregarding 
the  statements  of  the  plaintiff  himself,  they 
could  find  nothing  to  indicate  that  he  had 
suffered  any  rupture  of  the  intestines.  The 
surgeon's  testimony  was  confirmatory  of  that 
of  the  physician  first  referred  to,  but  it  was 
not  cumulative  to  it  in  the  sense  here  in- 
volved. To  be  cumulative  in  this  sense,  new 
evidence  must  not  only  tend  to  prove  the 
same  fact  already  testified  to,  but  it  must 
tend  to  prove  it  in  the  same  way, — it  must 
be  'evidence  of  the  same  kind  to  the  same 
point.'  (14  Enc.  PI.  &  Pr.  812;  see  also  12 
Cyc.  992. )  The  physicians  could  only  give 
their  opinions  as  experts  upon  a  matter 
necessarily  involved  in  some  doubt.  The 
surgeon  told  of  a  plain  physical  fact  about 
which  there  could  be  no  mistake.  His  evi- 
dence was  not  of  the  same  character  as 
theirs,  and  was  not  merely  cumulative  to 
any  of  it." 

It  is  interesting  in  this  connection  to  re- 
fer to  Fetter  v.  Beale,  1  Salk.  11,  where  the 
plaintiff,  having  recovered  in  assault  and 
battery,  discovering  later  that  his  skull  was 
fractured,  brought  another  action  for  the 
45  L.R.A.(N.S.) 


additional  injury.  But  the  court  in  over- 
ruling his  demurrer  to  a  plea  of  former  re- 
covery, said,  per  Holt,  Ch.  J.:  "Every  new 
dropping  is  a  new  nusance,  but  here  is  not 
a  new  battery,  and  in  trespass  the  grievous- 
ness  or  consequence  of  the  battery  is  not  the 
ground  of  the  action,  but  the  measure  of  the 
damages,  which  tlte  jury  must  be  supposed 
to  have  considered  at  the  trial." 

In  Sullivan  v.  Chicago,  R.  I.  &  P.  R.  Co. 
119  Iowa,  464,  93  N.  W.  367,  where  it  ap- 
peared, among  other  things,  that  a  physician 
called  by  the  plaintiff  at  the  trial  made  an 
examination  ox  him,  with  the  aid  of  electric- 
ity, just  at  the  close  of  the  trial,  and  dis- 
covered conditions  leading  to  conclusions 
largely,  if  not  entirely,  at  variance  with 
those  testified  to  by  him  while  a  witness  up- 
on the  stand,  a  new  trial  was  granted,  but 
there  was  also  evidence  of  fraud  and  per- 
jury on  the  part  of  the  plaintiff. 

In  Fogel  V.  Interborough  Rapid  Transit 
Co.  186  N.  Y.  662,  77  N.  E.  1022,  where  a 
physician  had  testified  at  the  trial  that 
paralysis  of  the  plaintiff  would  probably  re- 
sult from  the  injury,  and  if  so  that  it  would 
occur  within  a  period  which  had  elapsed  at 
the  time  of  the  appeal,  the  court,  consider- 
ing that  the  jury  had  awarded  damages  on 
the  theory  that  parah'sis  would  occur,  in  af- 
firming a  judgment'  for  the  plaintiff,  ex- 
pressly did  so  without  prejudice  to  the  de- 
fendant's right  to  move  for  a  new  trial  on 
proper  proofs  showing  that  paralysis  of  the 
plaintiff  had  not  occurred.  And  onthe  motion 
being  made  (63  Misc.  32,  103  N.  Y.  Supp. 
977),  it  was  granted.  That  a  mistake  had 
been  made  by  the  jury  is  not  so  clear  here 
as  in  the  two  prior  cases,  for  it  appears  in 
the  report  in  63  Misc.,  though  not  in  that  in 
186  N.  Y.,  that  the  said,  testimony  of  the 
physician  on  the  first  trial  was  there  dis- 
puted by  other  expert  testimony,  and  thus 
it  does  not  seem  entirely  clear  that  the  jury 
had  definitely  concluded  that  paralysis 
would  occur,  although  they  may  have  al- 
lowed something  for  the  possibility  of  it 

And  where  the  subsequent  event  conclu- 
sively disproved  what  was  testified  to  on  the 
trial,  the  court  refused  a  new  trial  on  the 
ground  that  it  was  not  certain  that  the  tee- 
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tion.  On  the  trial,  all  the  physicians  and 
siii|^ons  who  were  present  at  the  operation 
in  April,  1911,  testified,  as  ahove  indicated, 
with  reference  to  the  nature  of  the  opera- 
tion, and  in  addition  that,  by  reason  there- 
of, Mrs.  Anshutz  was  made  barren  and 
could  never  have  another  child.  They  fur- 
ther stated  that,  at  the  time  of  the  trial, 
there  had  developed  a  tumor  in  the  abdo- 
men of  Mrs.  Anshutz  which  would  sooner 
or  later  necessitate  still  another,  and  pos- 
sibly more  serious,  operation,  which  would 
probably  endanger  her  life.  The  surgeon 
appointed  by  the  court,  basing  his  testi- 
mony upon  the  history  of  the  case  as  given 
to  him  by  the  other  physicians  and  sur- 
geons, testified,  in  substance,  to  the  same 
thing.     The    jury    rendered    a    verdict    for 


$7,000  for  the  plaintiff,  and  the  railway 
company,  having  entered  its  motion  and 
grounds  for  a  new  trial,  and  the  same  being 
overruled,  appeals  to  this  court. 

On  the  3d  day  of  June,  1912,  Mrs.  An- 
shutz gave  birth  to  another  boy  baby,  and 
twenty-five  days  thereafter  the  railway  com- 
pany filed  its  action  setting  up  this  fact, 
and  asked  for  a  new  trial  of  the  former  case. 
To  the  petition  in  that  caae,  Mrs.  Anshutz 
demurred;  and,  her  demurrer  having  been 
overruled,  she  answered;  and,  the  railway 
company  having  demurred  to  her  answer, 
the  court  sustained  the  same,  and  after  evi- 
dence was  taken,  granted  a  new  trial,  and 
from  that  judgment  she  appeals.  The  two 
appeals  were  by  order  of  this  court  heard 


timony  referred  to  had  a  controlling  effect 
on  the  decision  of  the  jury.  National  Con- 
crete Constr.  Co.  v.  Duvall,  153  Ky.  394, 
155  S.  W.  767,  where  there  was  evidence  up- 
on the  trial  that  a  part  of  the  plaintiff's 
injury  was  loss  of  manhood,  and  that  it 
might  be  permanent,  and  more  than  a  year 
afterward  his  wife  had  a  child.  The  court 
stated  that  the  mere  fact  of  recovery  was  no 
reason  for  a  new  trial,  "unless  it  should  be 
made  clear  that  the  evidence  on  the  trial 
showed  with  certainty  that  the  injuries 
were  permanent  or  incurable,  and  that  tliis 
evidence  had  a  controlling  effect  on  the  de- 
cision, and  that  subsequent  events  estab- 
lished that  they  were  neither  permanent  nor 
incurable,"  distinguishing  the  Anshutz 
Case  in  this  respect.  The  court  said  also: 
"If  a  new  trial  should  be  granted  in  this 
case,  then  in  every  case  in  which  damages 
for  personal  injuries  were  recovered  upon 
evidence  that  an  arm  or  a  leg  or  any  member 
of  the  body  was  impaired  in  strength  or  use- 
fulness at  the  time  of  the  trial,  if  it  could 
be  shown  that,  subsequent  to  the  trial,  the 
injured  member  had  been  cured,  or  the  aches 
and  pains  from  which  the  complaining  party 
suffered  had  been  relieved,  a  new  trial  must 
be  had.  If  this  rule  were  adopted,  there 
would  be  no  end  to  the  litigation  of  this 
class  of  cases,  and  persons  who  sustained 
substantial  injury  and  recovered  substantial 
judgments  would  be  obliged  to  continue  in 
their  misery,  or  make  a  pretense  of  it  long 
after  the  trial,  to  avoid  the  expense  and  vex- 
ation of  an  attempt  to  take  from  them  a  re- 
covery that,  under  the  evidence,  they  were 
entitled  to." 

While  the  testimony  at  the  trial  does  not 
seem  to  have  been  particularly  strong,  the 
court  placed  its  refusal  of  a  new  trial  on 
broad  grounds,  in  Seaboard  Air  Line  R.  Co. 
V.  Rcid,  6  Ga.  App.  18,  63  S.  E.  1130,  where 
the  plaintiff  recovered  for  the  loss  of  both 
legs,  he  having  testified  that  he  would  never 
be  able,  on  account  of  the  nature  of  his  in- 
juries, to  wear  cork  or  artificial  legs,  and  it 
was  held  to  be  no  reason  for  a  new  trial  that 
he  was,  at  the  time  of  the  application,  wear- 
ing? cork  legs,  as  the  question,  havin»r  been 
once  finallv  settled,  must  remain  settloJ. 
<5  LJUL.IlN.S.) 


Where  the  jury's  conclusion  as  to  bodily 
condition  does  not  clearly  appear,  aSj  for 
example,  where  there  is  more  or  less  uncer- 
tainty as  to  the  ultimate  recovery  of  the 
plaintiff,  and  the  subsequent  events  are  his 
execution  of  the  tasks  of  a  sound  man,  new 
trials  have  been  granted  in  some  cases,  but 
it  would  seem  difficult  to  support  them  on 
principle. 

In  Colorado  Springs  &  Interurban  R.  Co. 
V.  Fogelsong,  42  Colo.  341,  94  Pac.  356,  it 
was  held  that  the  court  below  was  in  error 
in  refusing  a  new  trial  where  what  the  court 
considered  the  most  important  part  of  the 
newly  discovered  evidence  was  shown  in 
statements  of  persons  who,  since  the  trial, 
had  seen  the  plaintiff  walking  without 
crutches,  and  doing  labor  requiring  consid- 
erable strength  and  suppleness,  the  evidence 
on  the  trial  being  that  he  was  unable  to  get 
around  without  the  aid  of  crutches  or  canes, 
although  there  was  a  difference  of  opinion  as 
to  whether  he  would  fully  recover  or  not. 

In  Jensen  v.  Hamburg-American  Packet 
Co.  23  App.  Div.  163,  48  N.  Y.  Supp.  630, 
where  it  appeared  on  the  trial  that  the  plain- 
tiff's hip  had  been  dislocated,  that  he  was. 
otherwise  bruised  and  injured,  and  his  hear- 
ing and  memory  so  much  impaired  as  sub- 
stantially to  disable  him  from  attending  to 
his  business,  and  the  evidence  tended  to 
prove  that  these  injuries  were  permanent  in 
character,  it  was  held  that  it  was  proper  to 
order  a  new  trial  by  reason  of  the  actions 
and  conduct  of  the  plaintiff  subsequent  to 
the  trial,  showing  ability  for  physical  activ- 
ity and  service,  and  a  hearing  and  memory, 
inconsistent  with  what  was  shown  on  the' 
trial. 

In  Cole  V.  Fall  Brook  Coal  Co.  32  N.  Y. 
S.  R.  762,  10  N.  Y.  Supp.  417,  where  the 
plaintiff's  evidence  on  tne  trial  tended  to 
show  that  his  injuries  were  of  a  permanent 
and  incurable  nature,  and  that  his  future 
life  would  be  one  of  suffering  and  compara- 
tive uselessness,  and  some  of  the  evidence 
offered  as  a  reason  for  a  new  trial  was  to 
the  effect  that,  after  the  trial,  the  plaintiff 
developed  into  an  able-bodied  man,  perform- 
ing vigorous  and  continued  labor  in  various 
directions,  the  court,  in  denying  a  new  trial, 
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together  in  an  oral  argument,  and  will  now 
be  considered  together. 

The  petition  for  a  new  trial  sets  forth  in 
detail  the  proceedings  had  and  the  evidence 
heard  in  the  trial  of  the  original  case  in  the 
circuit  court;  but  the  chief  reliance  of  the 
railway  company  for  a  new  trial  is  the  fact 
that  the  uncontradicted  testimony  of  the 
physicians  and  surgeons  on  the  trial  was  to 
the  effect  that  Lillian  Anshutz,  as  a  result 
of  the  operation  which  became  necessary  by 
reason  of  the  accident,  was  barren,  and 
could  never  again  bear  children,  and  that 
the  subsequent  birth  of  her  child  in  June, 
1912,  had  shown  conclusively  that  this  evi- 
dence was  untrue.  On  the  trial  of  the  orig- 
inal case  in  the  circuit  court,  the  evidence 
showed  several  different  ways  in  which  Mrs. 
Anshutz  was  injured  by  the  accident;  but 
it  is  urged  for  the  railway  company  that, 
by  reason  of  the  serious  nature  of  the  one 
injury  referred  to,  and  its  far-reaching  re- 
sults, that  it  must  have  had,  from  the  very 
nature  of  things,  a  controlling  influence  up- 
on the  jury  in  fixing  the  amount  of  the  re- 
covery. The  evidence  on  that  trial  dis- 
closed with  reasonable  certainty  that  the 
accident  was  brought  about  by  the  negli- 
gence of  the  railway  company,  and  in  truth 
the  trial  resolved  itself  into  merely  a  ques- 
tion of  fixing  the  amount  of  the  damages; 
and,  that  l>eing  true,  the  uncontradicted 
evidence  of  the  physicians  and  surgeons,  as 
to  the  condition  in  which  the  accident  had 
left  this  young  woman,  must   have   neces- 


said:  "The  extent  of  the  injuries,  including 
their  temporary  or  permanent  character, 
was  squarely  within  the  issues,  and  was 
necessarily  litigated  upon  the  trial.  The  de- 
fendant knew,  and  it  was  so  appraised  by 
the  nature  of  the  injuries,  that  the  plain- 
tiff would  make  efforts  to  show  all  the  in- 
juries he  had  received,  for  the  purpose  of  in- 
creasing damages.  It  follows  that  the  evi- 
dence tearing  upon  the  extent  of  the  injuries 
would  be  simply  cumulative."  But,  upon  a 
further  application  in  Cole  v.  Fall  Brook 
Coal  Co.  40  N.  Y.  S.  R.  834,  16  N.  Y.  Supp. 
789,  it  was  held  that  the  court  properly  or- 
dered a  new  trial  when  it  was  shown  that, 
subsequently  to  the  trial,  the  plaintiff  per- 
formed feats  of  physical  strength,  with 
other  circumstances  showing  that  he  pos- 
sessed great  agility  and  strength,  and  he 
admitted  tliat  he  had  exaggerated  and  over- 
stated his  condition  upon  the  trial  of  the 
case.  Here  it  will  be  seen  that,  notwith- 
standing the  highly  unsatisfactory  nature  of 
the  decision,  there  was  at  least  a  suggestion 
of  fraud. 

It  mav  be  noted  that  in  St.  Louis,  R.  W. 
R.  Co.  V.  Smith,  38  Tex.  Civ.  App.  507.  86 
S.  W.  943,  while  the  offer  of  new  evidence 
was  not  eflfoctive  as  not  sworn  to,  the  plain- 
tiff had  testified  on  the  trial  that  he  could 
not  see  with  his  right  eye,  and  the  court  con- 
sidered that  tlie  discovery  by  a  physician  on 
45  L.RJL(N.S.) 


sarily  had  a  strong  and  controlling   influ- 
ence in  fixing  the  amount  of  the  verdict. 

From  the  very  nature  of  the  case,  it  was 
impossible  for  the  railway  company  to  have 
contradicted  this  evidence.  It  adopted  the 
only  method  open  to  it  in  asking  the  court 
to  appoint  a  aurgeon  to  make  a  physical  ex- 
amination; and  the  evidence  shows  that  the 
opinion  of  the  examining  surgeon  was  based 
wholly  upon  the  statements  of  the  physi- 
ciana  and  surgeons  who  were  present  at  the 
operation,  and  therefore  shed  no  new  light 
upon  the  physical  condition  of  the  woman. 
Under  such  circumstances,  there  was  only 
one  way  to  have  disproved  this  testimony, 
and  that  was  to  have  had  another  incision, 
which,  of  course,  was  out  of  the  question. 
So  that  the  question  is,  May  a  party  be 
granted  a  new  trial  after  judgment  against 
him,  where  he  subsequently  discovers  clear 
and  unmistakable  physical  evidence  that  the 
vital  and  uncontradicted  testimony,  upon 
which  the  judgment  against  him  was  based, 
was  untrue?  Could  anv  reasonable  man 
suppose  that  if  it  had  been  demonstrated  on 
the  trial  of  that  case,  as  it  is  now  demon- 
strated by  the  subsequent  developments, 
that  what  the  doctors  testified  was  a  tumor 
in  the  abdomen  of  Mrs.  Anshutz  was  in 
fact  a  fetus,  and,  instead  of  a  future  opera- 
tion .that  would  endanger  her  life,  nature 
would  in  due  time  assert  itself  and  bring 
about  the  usual  satisfactory  results  without 
permanent  injury,  that  it  would  not  have 


an  examination  after  the  trial  that  the 
plaintiff's  right  eye  was  healthy,  and  that 
he  could  see  to  read  with  it,  was  not  cumu- 
lative evidence,  but  very  material;  yet  it 
would  seem  from  the  case  that  the  expert 
testimony  at  the  trial  was  to  the  effect  that 
the  sight  of  the  eye  was  not  impaired. 

In  connection  with  this  subject,  reference 
may  be  made  to  Brooks  v.  Rochester  R.  Co. 
10  Misc.  88,  31  N.  Y.  Supp.  179,  where  a 
new  trial  was  asked  for  on  the  ground  that 
the  plaintiff's  condition  had  improved  so 
rapidly  after  the  trial  as  to  suggest  that 
she  was  somewhat  of  a  malingerer,  the  court, 
while  not  disposed  to  limit  the  rule  of  Cole 
V.  Fall  Brook  Coal  Co.  supra,  held  that  in 
such  cases  a  new  trial  could  properly  be 
granted  only  where  the  evidence  of  fraud 
practised  on  the  court  was  exceedin<(ly 
strong.  (This  case  is  of  peculiar  interest 
from  the  fact  that  after  the  accident,  bat 
before  the  trial,  the  plaintiff  suffered  a  sec- 
ond injury  at  the  hands  of  the  defendant, 
for  which  she  brought  a  second  action 
[Brooks  V.  Rochester  R.  Co.  166  N.  Y.  244, 
50  N.  E.  945,  4  Am.  Neg.  Rep.  426],  pending 
at  the  time  of  the  first  trial,  and  the  court 
points  out  [156  N.  Y.  249]  that  her  interest 
on  the  trial  of  the  second  action  was  to  be- 
little the  injuries  suffered  in  the  first  acci- 
dent.) Bi  B.  B. 
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ciuoiged    the    verdict   of    the   jury    or    the 
■mount  of  it? 

Section  344,  Civil  Code,  provides:  "If 
grounds  for  a  new  trial  be  discovered  after 
the  term  at  which  the  verdict  or  decision  is 
rendered,  the  application  may  be  made  by  a 
petition  filed  vrith  the  clerk  not  later  than 
the  second  term  after  the  discovery,  on 
which  a  aummons  shall  issue,  as  on  other 
petitions,  requiring  the  adverse  party  to  ap- 
pear and  answer  it  on  or  before  the  first  day 
of  the  next  term."  Section  340  of  the  Civil 
Code  provides  that  a  new  trial  may  be  grant- 
ed on  the  application  of  the  party  ag- 
grieved, if  his  substantial  rights  have  been 
materially  affected,  for  (subsection  7) 
"'newly  discoTered  evidence,  material  for  the 
party  applying,  which  he  could  not  with 
reasonable  diligence  have  discovered  and 
produced  at  the  trial." 

While  the  petition  for  a  new  trial  goes  in- 
to great  detail  in  setting  forth  the  evidence 
and  proceed ings  on  the  other  trial,  and  does 
make  some  allegations  of  fraud  and  con- 
spiracy, in  its  final  analysis  it  is  nothing 
mure  than  a  suit  under  §  344  of  the  Civil 
Code  for  a  new  trial  upon  the  ground  of 
oewly  discovered  evidence  by  reason  of  the 
subsequent  birth  of  the  child  to  Mrs.  An- 
shutz.  Upon  considerations  of  public  pol- 
icy, the  eourts,  as  a  rule,  are  not  favorable 
to  the  granting  of  new  trials.  There  must, 
of  course,  be  an  end  to  ail  litigation,  and 
the  law  requires  of  litigants  that  they  shall 
use  due  diligence  in  procuring  and  offering 
their  evidence;  but  the  sections  of  our  Code 
above  quoted  were  intended  to  apply  to 
that  class  of  cases  where,  from  a  comi>ina- 
tion  of  peculiar  circumstances  or  unfortu- 
nate occurrences  which  could  not  be  fore- 
seen, there  has  been  a  miscarriage  of  jus- 
tice, and  the  facts  of  this  case  are  strongly 
illustrative  of  the  wisdom  of  those  pro- 
risions. 

This  court  has  many  times  dealt  with  and 

ruled  upon  applications  for  a  new  trial,  and 

as  a  rule  has  denied  them,  but  at  the  same 

time  has  fully  upheld  the  provisions  of  our 

Code  and  applied  them  in  proper  cases.    See 

Louisville  &  N.  R.  Co.  v.  Whitley  County 

Ct.  100  Ky.  414,  38  S.  W.  678;   Duncan  v. 

Allender,  110  Ky.  828,  62  S.  W.  851;  Allen 

V.  Perry,  6  Bush,  85;  Mercer  v.  King,  19 

Ky.  L.  Rep.  781,  42  S.  W.  106;  Johnson  v. 

StiTers,  95  Ky.  128,  23  S.  W.  957;  Mercer 

T.  Mercer,  87  Ky.  21,  7  S.  W.  307;  Finley 

V.  Tjrler,  3  T.  B.  Mon.  400;  Illinois  C.  R. 

Co.  V.  Colly,  27  Ky.  L.  Rep.  713,  86  S.  W. 

538;  Louisville  v.  Oberle,  26  Ky.  L.   Rep. 

845,  82  S.  W.  626;   Johnson  v.  Carter,  23 

Kt.  L.  Rep.  591,   63   S.  W.  485;    Shely  v. 

Shdv.  20  Ky.  L.  Rep.  1021,  47  S.  W.  1071 ; 

Collins  V.  Burge,  20  Ky.  L.  Rep.  992,  47  S. 

W.  444;  Havs  v.  Davis,  20  Ky.  L.  Rep.  342, 
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46  S.  W.  212;  Nail  v.  Lancaster,  19  Ky.  L. 
Rep.  350,  40  S.  W.  242;  and  in  many  other 
cases  cited  in  those  opinions. 

From  an  examination  of  all  these  cases, 
the  rule  is  to  be  deduced  that  where  the 
newly  discovered  evidence  is  of  such  con- 
clusive nature,  or  even  of  such  decisive  or 
preponderating  character  as  that  it  would, 
with  reasonable  certainty,  have  changed  the 
verdict,  or  materially  reduced  the  recovery, 
a  new  trial  should  be  granted,  if  it  is  satis- 
factorily shown  why  the  same  was  not  dis- 
covered and  produced  at  the  trial.  Applying 
this  rule  to  the  facts  of  this  case,  it  cannot 
be  doubted  that  a  new  trial  was  properly 
granted. 

There  is  nothing  stronger  in  nature  than 
the  inherent  desire  to  propagate  one's  spe- 
cies; and  the  fact  that  one  has  been  wrong- 
fully deprived  of  the  procreative  power 
would  certainly,  and  must  properly,  appeal 
not  only  to  the  sympathy,  but  to  the  judg- 
ment, of  a  jury,  and  incline  them  to  be 
liberal  in  the  assessment  of  damages.  No 
reflection  is  intended  upon  the  physicians 
and  surgeons  who  testified.  Either  there 
was  some  strange  and  unaccountable  mis- 
take, or  one  of  those  freakish  things  in 
nature  has  happened  which  are  so  rare  as 
that  they  are  said  by  scientific  people  to  be 
impossible. 

The  lower  court  having  properly  granted 
a  new  trial  of  the  original  suit  of  Anshutz 
V.  Louisville  R.  Co.,  we  have  not  considered 
the  appeal  of  the  railway  company  in  that 
case,  but  are  of  the  opinion  that  the  same 
should  be  dismissed. 

The  judgment  of  the  lower  court  is  af- 
firmed in  the  first-named  appeal,  and  the 
appeal  is  dismissed  in  the  last-named  case, 
each  party  to  pay  their  own  costs  on  that 
appeal. 


CALIFORNIA  SUPREME  COURT. 

(Department  No.  2.) 

RE      GUARDIANSHIP      OF      RAYMOND 
MONROE  LEE. 

LILLIAN  F.  CHRISTAL,  Appt. 

(—  CaL  — ,  131  Pac.  749.) 

Parent  and  child  —  custody  of  child  — 
use  to  reform  mother. 

The  court  cannot,  under  a  statute  de- 
claring that  the  discretion  of  the  court  in 

Note.  —As  to  denial  of  custody  of  child 
to  parent  in  the  interests  of  the  well-being 
of  the  child,  see  note  to  Hickev  v.  Thayer. 
41  L.R.A.(N.S.)  .'564.  As  to^alidity  of 
contract  for  transfer  of  parental  respon- 
sibility or  authority,  see  note  to  Wilkinson 
V.   Lee,   42  L.R.A.('N.S.)    1013. 
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respect  to  the  custody  of  a  minor  child 
shall  be  exercised  in  favor  of  what  appears 
to  be  for  the  best  interest  of  the  child  in 
respect  to  its  temporal  and  mental  and 
moral  welfare,  transfer  the  custody  of  an 
infant  from  the  competent  care  of  an  aunt, 
to  that  of  its  dissipated  and  immoral 
mother,  with  the  intent  of  reforming  the 
mother. 

(April  5,  1913.) 

APPEAL  by  petitioner  from  a  decree  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  appointing  the 
mother  of  a  minor  his  temporary  guardian 
by  way  of  probation,  and  continuing  the 
proceedings  pending  the  probation  period. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  H.  Davis  for  appellant. 

Messrs.  Crist  &  Johnson,  Ferno  J. 
Schnhl,  and  Louis  V.  Crowley  for  re- 
spondent. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

The  petition  of  Lillian  F.  Christal  for 
letters  of  guardianship  of  the  person  of 
Raymond  Monroe  Lee,  a  minor,  was  op- 
posed by  Eva  Eugenia  Lee,  the  mother  of 
the  minor.  The  facts  disclosed  are  that 
Lillian  F.  Christal  is  married  and  living 
with  her  husband.  They  are  childless.  Lil- 
lian F.  Christal  is  the  paternal  aunt  of  the 
infant,  who,  at  the  time  of  the  institution 
of  these  proceedings,  was  about  eight  months 
of  age.  The  father  joins  in  or  assents  to 
the  application  of  his  married  sister.  The 
child,  when  an  infant  of  a  few  weeks  of  age, 
was  delivered  by  its  mother  into  the  care  of 
Lillian  F.  Christal,  and  by  that  mother  was 
practically  abandoned.  At  that  time  the 
child  was  sick  well  nigh  unto  death,  and 
through  the  care  of  Lillian  F.  Christal  un- 
der medical  advice,  the  health  of  the  infant 
was  restored.  It  was  dying  of  malnutrition 
through  the  ignorance  and  heedlessness  of 
its  mother  during  the  brief  time  she  had 
charge  of  it.  Lillian  F.  Christal  is  in  all 
respects  a  fit  and  competent  person  to  be 
appointed  guardian.  Upon  the  other  hand, 
Eva  Eugenia  Lee  is  a  young  woman  of  dis- 
solute habits  and  immoral  life.  Her  indiffer- 
ence to  and  neglect  of  her  offspring  may  be 
excused  only  to  the  extent  that  she  knew 
that  it  was  in  tender  and  loving  hands.  All 
these  matters  plainly  appear  from  the  evi- 
dence and  from  the  declarations  of  the 
judge.  Yet,  expressing  the  view  that  per- 
haps an  award  of  the  temporary  custody  of 
the  child  to  the  mother  might  work  that 
.  mother's  reformation,  the  court  entered  a 
decree  awarding  to  Eva  Eug:enia  l4?e  *'the 
45  L.R.A.(KJ9.) 


temporary  custody  of  said  minor  by  way  of 
probation;"  and  "that  said  Eva  Eugenia 
Lee  have,  and  she  is  hereby  awarded,  the 
custody  and  control  of  said  minor  while  and 
as  long  as  she  prove  herself  worthy,  and  dis- 
charge faithfully  her  duties  as  guardian 
and  mother  of  said  minor;"  and  "that,  in 
the  event  that  said  Eva  Eugenia  Lee  does 
not  prove  herself  worthy  to  have  the  cus- 
tody and  control  of  said  minor,  said  minor 
shall  be  taken  from  said  Eva  Eugenia  Lee, 
and  its  custody  and  control  awarded  to 
said  petitioner,  Lillian  Christal;"  "that 
said  Eva  Eugenia  Lee  be,  and  she  is  hereby, 
appointed  guardian  pro  tempore  of  said 
minor;"  and,  finally,  "that  the  proceedings 
herein  be  continued  for  one  month,  and 
that  the  proceedings  be  further  continued 
from  time  to  time  pending  the  probation  of 
said  Eva  Eugenia  Lee." 

This  judgment,  however  in  consonance 
with  the  code  of  ethics,  is  not  a  judgment 
countenanced  by  the  Code  of  this  state.  Sec- 
tion 246  of  the  Civil  Code  limits  the  discre- 
tion of  the  court,  and  declares  that  that  dis- 
cretion shall  be  exercised  in  favor  of  "what 
appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  its  temporal  and  its  men- 
tal and  moral  welfare."  Here  the  judge 
seeks  to  use  the  infant  child  of  a  mother 
whom  he  finds  to  be  dissolute  and  immoral, 
for  the  purpose  of  reforming  that  mother. 
In  other  words,  the  court  takes  this  infant 
away  from  a  safe  and  loving  shelter  in  the 
care  of  its  aunt,  who  is  devoted  to  it,  to  sub- 
ject it  to  the  doubtful  experiment  of  seeing 
whether  its  presence  may  work  the  mother's 
reformation.  While  the  experiment  is  at 
least  doubtful,  it  is  not  ddubtful  that  the 
law  does  not  countenance  such  an  award, 
and  that,  in  the  event  of  failure,  the  experi- 
ment cannot  be  other  than  disastrous  to  the 
child,  whose  welfare,  and  not  that  of  the 
mother,  is  to  control  the  award.  No  serious 
fault  could  be  found  if  the  award  had  been 
to  Mrs.  Christal  with  the  right  of  the  moth- 
er to  recover  her  infant  when  and  after  she 
had  proved  herself,  by  her  own  reformation, 
to  be  a  fit  and  proper  person  to  resume  her 
control  over  it. 

It  should  be  added  that,  notwithstanding 
the  judgment  of  the  court,  by  this  appeal 
the  custody  of  the  child  has  been  continued 
in  Mrs.  Christal,  and  the  child  is  now  about 
two  years  old.  The  reversal  of  the  judg- 
ment which,  for  the  reasons  given,  becomes 
necessary,  once  more  sets  the  inquiry  at 
large,  and  the  court  will  be  justified  in  tak- 
ing additional  evidence  bearing  upon  the 
life  of  the  mother  and  her  fitness  for  the 
custody  and  guardianship  of  her  child  dur- 
ing the  period  that  has  elapsed  since  this 
appeal   was  tnken,  and  the  nature  of  this 
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evidence  should  largely  influence  the  con- 
clusion which  the  court  shall  finally  reach. 
The  judgment  appealed  from  is  therefore 


W«  concur:     Ijorl«:aii,  J.;   Melvln,  J. 


KANSAS  supreme:  COURT. 

H.  G.  DYER,  Appt., 

V. 

ADA  M.  MARRIOTT. 

(89  Kan.  515,  131  Pac.  1185.) 

ETlden<:e  —  recital  of  heirship. 

1.  Recitals  of  heirship  in  a  recent  deed 
are  not  binding  against  strangers  to  the 
instrument. 

Headnotes  by  West,  J. 


Mortgage  —  foreclosure  » tax  deed. 

2.  A  defendant  in  a  foreclosure  suit,  who 
claims  title  and  seeks  to  set  aside  a  tax 
deed  and  conveyances  thereunder,  and  oust 
the  holder  from  possession,  must  show  some 
title  to  or  interest  in  the  land  before  being 
entitled  to  such  relief. 


(May  10,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Greeley  County 
in  defendant's  favor  in  an  action  brought 
to  foreclose  a  mortgage.    Reversed.  ' 

The  facts  are  stated  in  the  opinion. 

Mr.  W.   M.   Glenn,   for  appellant: 

One  attacking  a  tax  deed  must  show  some 
title  to  the  land  in  question. 

Ordway  v.  Cowles,  45  Kan.  450,  25  Pac. 
862. 

Declarations  by  a  stranger  form  no  part 


JTote.  —  JSecital  in  deed  as  evidence  of 

heirship. 

This  note  includes  only  cases  directly  in- 
volving the  issue  of  heirship;  and  there- 
fore cases  afe  excluded  where  the  issue  was, 
for  instance,  one  of  identity,  and  the  ques- 
tion presented  was  whether  or  not  recitals 
of  heirship  in  a  deed  might  be  admitted  in 
evidence  for  that  pjurpose,  although  the 
admission  of  such  recitals  would  apparently 
be  upon  a  presumption  of  their  truth. 

The  cases  dealing  with  the  admissibility 
of  recitals  in  deeds  as  evidence  follow  the 
usual  distinction  classifying  deeds  as  an- 
cient when  not  less  than  thirty  years  old. 

No  point  has  been  made  of  a  possible  dis- 
tinction between  recitals  of  heirship  as  to 
grantors  and  as  to  grantees,  the  recitals 
involved  in  the  cases  being  practically  all 
a!<  to  the  heirship  of  grantors.  The  point 
discussed  has  also  been  as  to  whether  the 
rmtaU  were  evidence  as  against  strangers 
to  the  instrument,  it  being  frequently  stated 
that  they  bound  the  parties  thereto  and 
theii  privies. 

Recent  deeds. 

The  rule  laid  down  in  Dteb  v.  Marriott, 

that  recitals  in  recent  deeds  are  not  com- 

p<^nt    evidence    of    heirship    as    against 

strangers  to  the   instrument,   is   supported 

bv  the  following  authorities:     Stockley  v. 

Ciesna,  56    C.    C.   A.    324,   119    Fed.    812; 

Hanks  v.  Phillips,  39  Ga.  550:   Costello  v. 

Burke,  63  Iowa,  361,  19  N.  W.  247;   Ross 

T.  Loomis,  64   loAva,   432,  20  N.   W.   749; 

Kelley  v.  McBlain,  ^2  Kan.   764,   22   Pac. 

W4:  Watson  v.  Gregg.  10  Watts,  289,  36 

Am.  Dec.  176:   Potter  v.  Washburn.  13  Vt. 

558,  37  Am.  Dec.  615:   Warren  v.  Svme,  7 

W.  Va.  474:  Mare  v.  Duffv,  39  Wash.  597, 

M    Pac.    1053;    ^fcMurtry    v,    Krifner,    36 

NVh.  :,22,  54  N.  W.  844  '(the  court  saying 

that  the  recitals  were  insuflicient  proof  of 

Mrship). 

In  Potter  v.   Washburn,   13  Vt.  558,   37 
'is  L.K.A.(N.S.) 


Am.  Dec.  615,  the  court  said  that  a  recital 
in  a  recent  deed  amounted  at  most  to  a 
mere  claim  of  heirship. 

And  in  Mace  v.  Duffv,  39  Wash.  597,  81 
Pac.  1053,  it  was  said  that  such  recitals 
were  no  part  of  the  deed,  and  were  no  more 
competent  evidence  of  the  fact  stated  than 
they  would  be  if  embodied  in  a  letter  or  any 
other  writing  signed  by  the  same  parties; 
that  they  were  but  the  ex  parte  declarations 
of  the  person  making  them,  which  might  bo 
evidence  against  them  as  admissions  in  an 
action  to  which  they  were  parties,  but  could 
never  be  admissible  as  evidence  in  their 
favor. 

Only  two  cases — Jackson  ex  dem.  Ross  v. 
Cooley,  8  Johns.  128,  and  Paxton  v.  Price, 
1  Yeates,  500 — have  been  found  which  ap- 
parently support  a  contrary  proposition. 
In  the  former  case,  recent  deeds  were  ad- 
mitted in  evidence,  together  with  testimony 
of  one  who  had  been  agent  of  the  decedent, 
as  tending  to  prove  that  the  grantors  were 
heirs  as  therein  recited.  A  fact  given 
weight  as  to  one  of  the  deeds,  which  was 
apparently  only  four  years  old,  was  that  it 
was  acknowledged  before  the  mayor  of  Lon- 
don; and  the  court  said  that  the  grantors 
having  been  described  as  heirs,  their  iden- 
tity must  have  been  known  to  the  mayor, 
or  proof  thereof  have  come  to  him,  and 
that  this,  though  ex  partCy  was  entitled  to 
as  much,  if  not  more,  weig^it  than  many 
circumstances  found  in  the  books  which 
have  been  received  as  evidence  of  pedigree. 

In  the  early  case  of  Paxton  v.  Price, 
supra,  the  court  said  that  recitals  in  a  con- 
veyance were  evidence  of  pedigree,  the  rules 
in  general  being  relaxed  in  this  particular: 
and  recitals  that  the  grantors  were  chil- 
dren of  one  who  had  entered  application  for 
land  was  admitted  in  evidence,  to  prove 
title  in  the  grantee,  although  the  deed  was 
only  nine  years  old.  But  the  nature  of  the 
property  conveyed  seems  to  have  affected 
the  decision,  it  being  paid  that  such  in- 
choate rights  as  applications  had  been  fre- 
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of  the  res  geatcPy  and  are  only  hearsay  and 
not  admissible  as  testimony. 

Stark  V.  Cummings,  5  Kan.  85. 

Recitals  in  a  deed  of  the  consideration 
are  not  evidence  against  one  who  does  not 
claim  under  the  deed,  but  in  opposition  to 
it. 

King  V.  Mead,  60  Kan.  539,  57  Pac.  113. 

Mr.  D.  R.  Beckstrom  for  appellee. 

West,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintifif  sued  to  foreclose  a  mort- 
gage on  the  land  in  controversy  and  re- 
covered judgment;  personal  service  having 
been  made  upon  the  mortgagor  and  publica- 
tion service  upon  the  present  defendant,  who 
thereafter    procured    the    judgment    to    be 


opened  up,  and  answered  that  she  was  the 
owner  of  the  title  in  fee  simple,  denying 
that  the  mortgagor  had  any  interest  in  the 
land,  except  that  given  by  a  tax  deed  which 
she  alleged  was  void,  and  prayed  that  the 
tax  deed  be  set  aside,  and  that  all  parties 
claiming  thereunder  be  barred  and  enjoined 
from  setting  up  any  title  to  the  land.  A 
trial  resulted  in  a  judgment  in  her  favor, 
except  that  the  plaintiff  was  given  a  first 
lien  for  taxes.  The  plaintifif  appeals  and 
asserts  that  the  defendant  was  not  enti- 
tled to  judgment  because  she  failed  to  prove 
title  in  herself. 

She  offered  in  evidence  a  deed  to  the  heirs 
of  Cornelius  C.  Barber,  and  then  a  deed 
from  Jennie  C.  Barber,  which  deed  recited 
that   Jennie   C.   Barber   was   the    duly  ap- 


quently  transferred  by  mere  blank  indorse- 
ments. 

In  several  cases,  although  the  deeds  were 
presumably  of  recent  origin,  their  age  does 
not  expressly  appear;  but  recitals  of  heir- 
ship were  held  incompetent  to  prove  heir- 
ship. Yahoola  River  &  C.  C.  Hydraulic 
Hose  Min.  Co.  v.  Irby,  40  Ga.  479,  14  Mor. 
Min.  Rep.  460;  Dixon  v.  Monroe,  112  Ga. 
158,  37  S.  E.  180;  Soukup  v.  Union  Invest 
Co.  84  Iowa,  449,  35  Am.  St.  Rep.  317,  61 
N.  W.  167  (the  court  saying  that,  from 
the  deed  alone,  it  could  not  say  that  title 
was  acquired  to  the  land  in  question)  ; 
Wolf  V.  Holton,  104  Mich.  107,  62  N.  W. 
174  (the  court  saying  that  the  recitals  were 
insufficient  proof  of  heirship)  ;  Watkins  v. 
Smith,  91  Tex.  589,  45  S.  W.  560. 

In  Yahoola  River  &  C.  C.  Hydraulic  Hose^ 
Min.  Co.  V.  Irby,  40  Ga.  479,  14  Mor.  Min. 
Rep.  460,  the  court  said:  "We  see  no  rea- 
son why  the  recital  in  a  deed  bv  John  and 
Jacob  Doe,  that  they  are  the  heirs-at-law 
of  William  Doe,  should  be  any  evidence  of 
thai  fact.  Any  other  two  men  might  make 
a  deed  with  the  same  recital  in  it,  and  there 
would  be  no  reason  why  the  recital  in  one 
of  the  deeds  should  be  taken  for  true  rather 
than  in  the  other.  To  make  out  a  title  to 
land,  all  that  would  be  necessary,  if  this 
were  the  law,  would  be  to  write  a  deed  to 
it,  setting  forth  that  the  maker  of  the  deed 
was  the  heir-at-law  of  the  true  owner.  Such 
recitals  bind  the  parties  to  a  deed,  and  all 
persons  claiming  under  the  deed,  but  they 
are  no  evidence  at  all  against  strangers." 

In  Jones  v.  Sherman,  56  Miss.  559,  re- 
citals in  a  deed  that  the  grantors  were  heirs 
of  one  who  had  executed  a  bond  to  convey 
the  land  were  held  incompetent  evidence  of 
heirship  as  against  strangers  to  the  in- 
strument. 

In  Blaisdell  v.  Morse,  76  Me.  542,  where 
no  objection  was  made  to  the  admission  of 
the  deed  in  evidence,  it  was  held  that  a 
recital  that  the  grantors  were  heirs,  together 
with  evidence  of  the  death  of  the  ancestor; 
that  the  latter's  agent  afterward  acted  as 
a^ent  for  the  grantors,  and  that  no  adverse 
title  had  been  claimed — was  sufficient  evi- 
dence of  title  in  the  defendant  to  prevent 
45  L.R.A.(N.S.) 


recovery  in  trespass  by  one  who  claimed  no 
title  to  the  property. 

It  has  been  held  a  recital  in  a  deed,  that 
the  grantors  are  the  sole  heirs,  is  not  bind- 
ing upon  certain  other  persons  whom  the 
evidence  shows  are  also  heirs.  Mariposa 
Land  &  Cattle  Co.  v.  Silliman,  —  Tex.  Civ. 
App.  — ,  32  S.  W.  843. 

Ancient  deeds. 

It  has  been  held  that  recitals  in  an- 
cient deeds  are  competent  evidence  of  heir- 
ship. Little  V.  Palister,  4  Me.  209; 
Boagni  v.  Pacific  Improv.  Co.  Ill  La.  1063. 
36  So.  129;  Webb  v.  Ritter,  60  W.  Va.  193. 
54  S.  E.  484. 

The  following  cases  hold  that  recitals  in 
ancient  deeds  are  admissible  to  prove  heir- 
ship when  corroborated  by  possession  there- 
under, or  other  facts  indicated:  Deery  v. 
Cray,  5  Wall.  796,  18  L.  ed.  653  (posses- 
sion of  land  under  deed  for  eighty  years) ; 
Stokes  V.  Dawes,  4  Mason,  268,  Fed.  Gas. 
No.  13,477  (possession  of  the  land  for  thirty 
years  under  a  deed  sixty  years  old)  ;  Bow- 
ser V.  Cravener,  56  Pa.  132  (possession  by 
the  grantees  under  the  deed,  especially, 
the  court  said,  where  the  adverse  claim 
denied  title  as  well  as  heirship) ;  Carter  v. 
Tinicum  Fishing  Co.  77  Pa.  310  (posses- 
sion under  the  deed,  without  adverse  claim, 
for  a  period  of  from  sixty  to  seventy 
years)  ;  Bell  v.  Barron,  14  Vt.  307  (pos- 
session of  the  property  under  the  deed  for 
a  period  of  from  thirty  to  forty  years) ; 
Wilson  V.  Braden,  56  W.  Va.  372,  107  Am. 
St.  Rep.  927,  49  S.  £.  409  (possession  un- 
der the  deed  for  more  than  forty  years) ; 
Scharflf  v.  Keener,  64  Pa.  376  (possession 
under  deed  over  forty  years  old,  which  came 
from  proper  custody).* 

In  Wilson  v.  Braden,  supra,  the  court 
said  that  the  recitals  were  admissible  on 
the  theory  that  if  untrue  they  would  long 
since  have  been  disproved,  and  that  time 
and  possession  had  raised  the  presumption 
of  their  truth,  admissible  even  against 
strangers. 

On  the  other  hand,  it  has  been  held  that 
recitals  in  ancient  deeds  are  not  competent 
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pointed  and  qualified  executor  of  the  last 
vtU  of  CorneliuB  C.  Barber,  and  that,  by 
the  terms  thereof,  she  was  named  as  execu- 
tor and  residuary  legatee  as  heir  at  law  of 
Cornelius  C.  Barber.  Plaintiff  contends 
that  there  was  no  evidence  to  show  that 
Jennie  C.  Barber  held  the  title  which  she 
varranted  to  the  defendant's  grantor;  that 
tre  mere  recitals  of  the  deed  were  not 
pruof,  and,  there  being  no  other,  the  de- 
fendant failed.  The  defendant  contends 
that  she  did  not  come  into  court  for  the 
purpose  of  attacking  the  tax  deed,  but  that 
she  was  forced  into  court  and  simply  de- 
fended her  own  title.  That  the  court  did 
not  grant  her  any  relief,  but  simply  re- 
stored to  her  what  she  had  before  the  tax 
Je«d  was  issued,  subject  to  a  lien  for  the 


taxes,  and  that  it  is  only  in  case  of  a  direct 
attack  upon  a  tax  deed  that  the  attacking 
party  must  have  an  interest  in  the  prop- 
erty. She  also  argues  that  there  is  noth- 
ing in  the  record  to  show  that  the  plain- 
tiff alleged  either  title  or  possession  in  her- 
self as  against  the  defendant,  or  that  she 
offered  any  evidence  in  support  of  her  claim 
for  affirmative  relief.  The  plaii^tiff  asserts 
in  her  reply  brief  that  the  defendant  in  the 
third  defense  of  her  answer  alleged  pos- 
session in  the  plaintiff,  and  asked  judgment 
for  rent. 

Having  sent  for  the  transcript  and   ob- 
tained instead  a  copy  of  the  answer,  it  may 
be  as  well  to  give  a  short  history  of  the  case 
as  gathered  from  the  record.    In  Se'ptember, 
'  1907,  a  tax  deed  was  issued  to  W.  M.  Glenn. 


evidence  of  heirship  (McCoy  v.  Pease,  17 
Tex.  Civ.  App.  303,  42  S.  W.  659),  at  least 
unless  accompanied  by  evidence  of  posses- 
sion thereunder  or  other  corroborative  evi- 
dence. Murphy  v.  Loyd,  3  Whart.  (Pa.) 
:>39;  Fort  V.  Clarke,  1  Russ.  Ch.  601  (the 
question  arising  in  this  case  being  whether 
a  purchaser  could  be  compelled  to  accept 
the  title);  Lanier  v.Hebard,  123  Ga.  626, 
51  S.  E.  632. 

In  McCoy  v.  Pease,  17  Tex.  Civ.  App.  303, 
42  S.  W.  659,  the  court  said  that  while  it 
was  well  established  in  that  state  that  the 
power  under  which  an  ancient  instrument 
purported  to  have  been  executed  would  be 
presumed,    and    a    recital    of    such    power 
would    be    held    sufficient   evidence    oi    the 
♦•xistencc  of   the  power  arid  of  the  execu- 
tion,  yet    the    principle    was    in    no    way 
analogous  to  the  one  contended  for  in  that 
instance;  that  "a  recital  by  a  grantor  in  a 
•ittnl  which  is  over  thirty  years  old,  that  he 
i.«  an  heir  of   a  prior  owner  of  the  prop- 
erty conveyed,  has  no  relation  to  his  power 
to  make  it,  but  is  an  assertion  of  his  title 
by  virtue     of  heirship  to  the  estate  of  the 
deceased  owmer,  and  can  be  no  more  evi- 
dence of  the  truth  of  the  assertion  thirty 
years  after  the   statement  was  made  than 
it  was  on  the  day  the  instrument  was  exe- 
cuted.   The  fact  of  heirship  is  ordinarily 
soscfptible  of  proof,  and  the  bare  statement 
fii  him  in  whose  interest  it  is  made  should 
not  be  taken  as  evidence  of  its  truth  against 
anyone,  without  he  is  a  party  or  privy  to 
the  instrument   in  which   it  is  contained." 
McCoy  v.  Pease,  supra,  is  apparently  in 
trnflict,  however,   with    the   later   decision 
f>f  the  same  court  in  Maxson  v.  Jennings, 
19  Tex.  Civ.  App.  707,  48  S.  W.  785,  hold- 
ing that  recitals  in  a  deed,  coupled  with 
acts  of  ownership  on  the  one  side,  and  the 
nmasKTtion   of  any   opposing  claim  upon 
t'^  f  other,  authorized  the  court  to  presume, 
after  lapse  of  fifty  years,  the  fact  of  heir- 
"■jip  a?  recited. 

The  case  of  Fulkerson  v.  Holmes,  117  U. 
S.  389.  29  L.  ed.  915,  6  Sup.  Ct.  Rep.  780, 
is  typical  of  several  leading  cases  holding 
that  the  question  is  one  of  pedigree,  and 
that,  in  order  for  recitals  in  ancient  deeds 
4.»  UR.A.(K£.) 


to  be  admissible  to  prove  heirship,  there 
must  be  extrinsic  evidence  of  the  relation- 
ship of  the  declarant  to  the  family  of  the 
decedent;  but  holding,  also,  that  the  facts 
presented  constituted  sufficient  extrinsic 
evidence  of  such  relationship  to  admit  the 
deed  in  question  as  evidence.  Cases  belong- 
ing to  this  class  are  the  following:  Young 
V.  Shulenberg,  165  N.  Y.  385,  80  Am.  St! 
Rep.  730,  59  N.  E.  135;  Rollins  v.  Atlantic 
City  R.  Co.  73  N.  J.  L.  64,  62  Atl.  929; 
Mann  v.  Cavanaugh,  110  Ky.  776,  62  S.  W. 
854. 

In  Fulkerson  v.  Holmes,  supra,  it  was 
not  shown  that  those  claiming  under  the 
deed  had  had  possession  of  the  land  in  con- 
troversy; but  the  circumstances  relied  upon 
as  corroborating  the  recital  in  the  deed, 
and  as  sufficient  extrinsic  evidence  of  rela- 
tionship of  the  declarant  to  the  family  of 
the  decedent,  were  as  follows:  It, was  ad- 
mitted that  the  declarant  was  dead;  the  deed 
was  produced  from  the  custody  of  the  heirs 
of  the  grantee,  and  the  patent  from  the 
state  to  the  land  was  also  found  among 
the  papers  of  the  grantee;  during  nearly 
forty  years  the  grantee  or  his  heirs  had 
paid  taxes  on  the  land;  the  name  of  the 
declarant  was  similar  to  that  of  the  de 
cedent;  the  right  of  the  alleged  heir  to  make 
the  conveyance  had  never  been  questioned, 
although  the  grantees  had  for  more  than 
sixty  years  claimed  title  under  the  deed. 
The  court  said  that  slight  proof  of  rela- 
tionship of  the  declarant  would  be  required, 
since  such  relationship  might  be  as  diffi- 
cult to  prove  as  the  very  fact  in  con- 
troversy. 

In  Young  v.  Shulenberg,  165  N.  Y.  385, 
80  Am.  St.  Rep.  730,  59  N.  E.  135,  it  was 
said  that,  before  the  recitals  in  the  deed 
could  be  received  as  evidence,  it  must  ap- 
pear that  the  person  making  them  was  a 
member  of  the  family,  and  that  he  was 
dead,  incompetent,  or  beyond  the  jurisdic- 
tion of  the  court.  The  circumstances  relied 
upon  as  sufficient  evidence  of  these  facts 
were  as  follows:  Identity  of  family  name; 
the  fact  that  the  deed  which  was  executed 
in  England,  was  acknowledged  before  the 
United   States  minister  to  Great  Britain; 
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Glenn  conveyed  to  Grerard,  who  gave  a  mort- 
gage back,  which  mortgage  was  assigned 
by  Glenn  to  the  plaintiff  Dyer.  In  October, 
1910,  this  mortgage  was  forclosed,  and  in 
January,  1911,  the  appellant  filed  her  mo- 
tion to  be  let  in  to  defend;  and,  there  being 
no  objection,  she  filed  her  answer  alleging 
that  she  was  a  resident  of  Ohio;  that  Ge- 
rard, Glenn,  and  Dyer  had  all  tlie  time  since 
September  12,  1907,  excluded  her  from  tiie 
possession  and  control  of  the  land,  and  had 
ever  since  claimed  ownership  and  right  of 
possession,  although  in  fact  having  no  such 
right;  that  the  whole  proceeding  was  based 
upon  the  tax  deed,  setting  forth  many  rea- 
sons why  this  instrument  was  void.  In  an- 
other part  of  the  pleading  she  again  alleged 
that  the  parties  named  had  retained  pos- 
session of  the  property  and  excluded  her 
from  the  rents  and  profits  thereof,  and  that, 
as  the  result  of  such  adverse  possession 
held  by  such  parties,  she  had  been  damaged 
in  the  sum  of  $2  an  acre  since  the  issuance 
and  execution  of  the  tax  deed,  in  the  total 
sum  of  about  $80,  which  sum  she  alleged 
constituted  a  legal  set-off  against  any  claim 
for  taxes.  She  prayed  for  possession,  that 
the  tax  deed,  the  conveyance  by  Glenn,  the 
mortgage  to  him,  and  the  assignment  by 
him,  be  set  aside  and  held  for  naught,  and 
that  Gerard  and  Dyer  and  Glenn  and  every- 
one claiming  under  them  be  forever  barred 
and  enjoined  from  asserting  or  setting  up 
any  title,  claim,  or  interest  in  or  to  the 
land,  and  that  her  title  be  decreed  valid  and 
perfect,  and  that  she  be  adjudged  to  have  a 
legal   set-off   in   the   sum  of   $80,   together 


with  an  additional  sum  of  $2  a  month  from 
the  date  of  filing  the  suit  until  final  deter- 
mination, against  any  sum  found  due  for 
taxes,  and  that  she  recover  her  costs,  and 
for  such  other  and  further  relief  as  to  the 
court  might  seem  just  and  proper. 

The  plaintiff  appears  to  a«suine  that,  hav- 
ing been  for  several  years  in  possession  un- 
der a  tax  deed,  the  latter  could  not  be  at- 
tacked by  the  defendant  without  actually 
showing  some  title  to  the  land.  The  defend- 
ant seems  to  contend  that,  having  been  at- 
tacked by  the  holder  of  a  void  tax  deed,  who 
had  made  her  a  party  to  the  foreclosure  al- 
leging that  she  claimed  some  interest,  she 
was  not  required  to  show  much  of  a  title, 
if  any,  in  order  to  resist  the  groundless  at- 
tack of  the  plaintiff.  Tlie  pleading  already 
quoted  from  places  the  defendant  in  the  at- 
titude of  having  admitted  possession  for  a 
number  of  years  in  her  adversary  under  the 
tax  deed  in  question;  and,  having  prayed 
that  such  possession  be  restored  to  her,  to- 
gether with  damages  for  its  detention,  as 
well  as  a  decree  quieting  title  in  her,  or  at 
least  barring  the  other  parties,  she  was  un- 
der obligation  to  show  at  least  some  title 
to  the  land. 

In  Ordway  v.  Cowles,  45  Kan.  447,  25  Pat 
862,  it  was  held  that  the  plaintiffs  in  a 
foreclosure  suit,  who  attacked  certain  tax 
deeds  set  up  by  an  interpleader,  and  asked 
that  the  title  be  quieted  agaist  them,  should 
show  some  title  in  the  mortgagor.  There, 
in  a  suit  against  the  mortgagor,  Ordnay 
was  made  a  party  upon  his  own  motion,  and 
alleged  ownership  and  possession  under  cer- 


that  the  last  grantee  under  the  deed.had  pos- 
session of  all  previous  title  deeds;  that  no 
adverse  claim  had  been  made  to  the  land, 
although  the  deed  was  eighty  years  old.  The 
lands  in  controversy  being  a  forest,  no 
actual  possession  had  been  taken  by  the 
grantees,  except  such  as  might  be  implied 
from  the  payment  of  taxes  and  the  cutting 
of  timber.  Another  circumstance  entering 
into  the  decision  was  that  the  title  was 
claimed  against  a  mere  trespasser. 

As  to  the  requirement  that  the  declarant 
be  dead,  incompetent,  or  beyond  the  juris- 
diction of  the  court,  it  was  held,  in  Young 
V.  Shulenberg,  supra,  that,  considering  the 
time  which  had  elapsed  since  the  execution 
of  the  deed,  death  would  be  presumed. 

To  the  same  effect  as  the  decisions  in  the 
two  cases  last  cited  are  those  in  Rollins 
V.  Atlantic  City  R.  Co.  73  N.  J.  L.  64,  62 
Atl.  929,  and  Mann  v.  Cavapaugh,  110  N. 
Y.  776,  62  S.  W.  854,  the  deeds  in  both  in- 
stances being  approximately  eighty  years 
old,  there  having  been  no  adverse  claim  to 
the  land,  and  possession  having  been  held 
under  the  deed  in  the  latter  case,  but  not  in 
the  former,  owing  to  the  nature  of  the  prop- 
erty. The  fact  of  similarity  of  names  was 
also  given  weight  in  the  latter  case. 
45  L.R.A.(N.S.) 


A  distinction  has  been  drawn,  however, 
between  a  recital  of  pedigree  that  the 
grantor  in  a  deed  is  the  son  of  decedent, 
and  a  recital  that  he  is  the  onlv  heir.  Wren 
V.  Rowland,  33  Tex.  Civ.  App.'ST,  75  S.  W. 
894.  It  was  there  held  that  the  former 
recital  in  an  ancient  deed  was  admissible, 
but  the  court  said  that  the  latter  might  not 
be,  it  having  previously  been  held  that  re- 
citals in  ancient  deeds  were  not  competent 
evidence  of  heirship  as  against  strangers  to 
the  instrument. 

Recitals  in  ancient  deeds  are  not  subject 
to  exclusion  as  evidence,  upon  the  ground 
that  they  necessarily  suppose  better  proof 
in  reserve.    Little  v.  Palister,  4  Me.  209. 

In  Sitler  v.  Gehr,  105  Pa.  577,  51  Am. 
Rep.  207,  the  court  said  that  recitals  of 
pedigree  in  ancient  deeds  were  perhaps  the 
equivalent  of  declarations  of  deceased  per- 
sons, so  as  to  .show  title  through  such  deeds. 

Recitals  of  heirship  in  a  deed  eighty- 
seven  years  old  were  admitted  as  c\ndence 
thereof  in  the  case  of  Jackson  v.  Gunton. 
26  Pa.  Super.  Ct.  203,  where  the  land  had 
been  held  in  trust  by  the  decedent,  and  the 
deed  contained  also  a  recital  that  it  was 
made  in  order  more  easily  to  carry  into  ef- 
fect the  purpoacs  of  the  trust.        R.  E.  H. 
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UiB  tax  deeds  duly  executed,  to  which  the 
plAintiiTs  replied  that  the  tax  deeds  were 
Toid,  and  asked  to  have  their  title  quieted. 
Hw  trial  court  ruled  that  the  burden  was 
upon  Ordwaj,  and  this  was  held  proper. 
It  seems  that  the  mortgagee  failed  to  prove 
a  chain  of  title  from  the  government  down 
to  the  mortgagor,  and  the  court  said:  "And 
we  thinky  from  the  nature  of  the  issues 
made  by  the  pleadings,  that  the  plaintiffs 
below  should  have  shown  title  in  the  mort- 
^aj!or  before  they  were  entitled  to  a  decree. 
[Citing  authorities.]  .  .  .  Again,  the 
title  to  the  mortgaged  premises  being  in 
c«)ntrover8y,  and  the  plaintiffs  asking  that 
the  cloud  of  the  tax  title  might  be  removed, 
they  should  recover  on  the  strength  of  their 
own  title;  and,  under  the  circumstances  of 
this  ease,  we  think  the  chain  should  have 
been  complete  in  the  mortgagor.  A  person 
should  have  a  reasonably  clear  title  to 
maintain  an  action  to  have  a  cloud  upon  his 
title  removed.  He  must  proceed  upon  the 
strength  of  his  own  title,  and  not  the  weak- 
ness of  his  adversary." 

In  Parker  t.  Vaughn,  85  Kan.  324,  116 
Pac  882,  a  suit  was  brought  to  quiet  title 
tjrainst  one  who,  if  alive,  held  the  patent 
title,  and  against  his  unknown  heirs  if  the 
patent  holder  were  dead.    Doty,  the  grantee 
in  a  conveyance  executed  after  the  suit  was 
begnn  by  those  who  were  the  heirs,  if  such 
death  had  taken  place,  was  held  to  occupy 
the  position  of  an  original  defendant.  Hav- 
ing been  made  a  defendant  upon  his  own  ap- 
plication,   he    filed    an    answer    and    cross- 
petition   alleging,   among  other   things,  an 
ovBership  of  an  undivided  third,  and  pray- 
ed for  partition.    The  plaintiff  in  reply  set 
out  a  tax  deed,  which  the  party  mentioned 
replied  was  void.  At  the  conclusion  of  the 
plaintiff's    evidence.     Doty     dismissed     his 
cross-petition.     The  plaintiff  then  admitted 
that  the  tax  deed  was  void,  subject  to  the 
'Objection   that    Doty    had   no   standing    to 
raise  the  question.     Doty  then   introduced 
certain  evidence  touching  the  absence  of  the 
patent  title  holder,  and  the  court  gave  a 
decree  to  the  plaintiff  barring  Doty,  who  ap- 
pealed.   It  was  said  in  the  opinion  that  the 
mle  that  one  without  interest  in  the  prop- 
erty cannot  attack  a  tax  deed  refers  to  an 
attack  by  which  affirmative  relief  is  sought. 
"Doty,  having  dismissed  his  cross-petition, 
s  in  the  attitude  of  an  ordinary  defend- 
ant"   p.  327.    It  was  pointed  out  that,  as 
the  plaintiff   had  brought  his   suit  in  the 
iltenuLtiTe,  and   Doty   had   come   into   the 
^aae  occupying  the  position  of  the  heirs  if 
t^  patent  holder  were  dead,  he  ought  not 
be  allowed  to  have  a  bad  tax  deed  decreed 
9ood  as  against  Doty,  and  it  was  said :  "He 
■till  has  his  tax  deed,  which  will  become 
iii^usailable  unless  attacked  in  due  time  by 
«  i.KX(N.S.) 


one  who  can  show  an  interest  in  the  prop- 
erty. If  George  Vaughn  is  aUve,  the  plain- 
tiff's title  is  already  perfected  by  the  judg- 
ment against  him.  If  he  is  dead,  the  plain- 
tiff is  not  wronged  by  being  denied  a  judg- 
ment against  others  on  the  theory  that  he 
is  still  living.  .  .  .  Doty,  of  course,  is 
not  to  be  given  a  right  to  redeem  or  any  af- 
firmative relief."     p.  328. 

We  think,  under  the  circumstances  of 
this  case,  that  a  tax  deed  having  been  issued 
in  1907,  and  conveyances  and  possession 
thereunder  having  followed  for  a  number  of 
years,  the  defendant  was  not  in  a  position 
to  assail,  by  way  of  cross-petition  and 
prayer  for  affirmative  relief,  such  tax  deed 
and  possession  without  showing  some  sub- 
stantial sort  of  interest  in  the  land.  Her 
title  depended  absolutely  on  the  deed  from 
Jennie  C.  Barber,  and  the  only  evidence  by 
which  it  was  sought  to  show  that  Jennie  G. 
Barber  had  any  title  to  convey  consisted  of 
the  recitals  in  her  own  deed.  These  were  to 
the  effect  that  Gomel  ius  G.  Barber,  the  orig- 
inal entryman,  died  in  1875,  leaving  a  will; 
that  Jennie  G.  Barber  was  appointed  and 
qualified  as  executor,  and  named  as  executor 
and  residuary  legatee  in  the  will  as  heir  at 
law  of  Gornelius  G.  Barber.  If  all  of  these 
recitals  had  been  proven  by  competent  evi- 
dence, they  would  have  fallen  far  short  of 
showing  title  in  the  maker  of  the  deed.  The 
fact  that  she  was  heir  at  law  did  not  show 
title,  because  the  will  may  have  devised  the 
property  to  someone  else.  Being  residuary 
legatee  gave  her  no  title,  because  there  was 
nothing  to  show  what  the  residuum  consist- 
ed of.  There  was  nothing  to  indicate  that 
she  was  authorized  to  convey  any  of  the  es- 
tate as  executor;  nor  did  she  so  execute  the 
deed,  but  as  grantor. 

In  an  ancient  deed,  a  recital  of  heirship 
is  sometimes  competent,  when  followed  by 
long  possession  and  acquiescence,  which 
show  a  recognition  of  such  heirship.  Bell 
V.  Barron,  14  Vt.  307;  2  Wigmore,  Ev.  § 
1573;  2  Horton,  Ev.  §  1041.  But  ordinarily 
recitals  in  a  deed  are  not  evidence  against 
a  stranger.  "It  is  very  certain,  when  one 
attempte  to  derive  title  to  land  through 
the  heirs  of  a  former  proprietor,  the  fact 
of  heirship  must  be  proved.  This  cannot 
be  done  by  a  recital,  merely,  in  the  deed, 
especially  where  the  deed  is  of  recent  date, 
which,  at  most,  amounts  to  a  mere  claim 
of  heirship."  Potter  v.  Washburn,  13  Vt. 
558,  664,  37  Am.  Dec.  616.  "The  recitals 
in  the  deed  to  William  Gostello  that  the 
grantors  therein  are  the  heirs  at  law  of 
John  Bennington,  deceased,  are  not  compe- 
tent evidence  either  of  his  death  or  their 
heirship.  These  recitals  are  not  part  of 
the  conveyance,  and  they  are  no  more  com- 
petent as  evidence  in  this  controversy  of  the 
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facts  stated  than  they  would  be  if  embodied 
in  any  other  writing  signed  by  the  parties." 
Costello  V.  Burke,  63  Iowa,  361,  364,  19  N. 
W.  247,  248.  "The  recitations  of  the  deed 
do  not  bind  plaintiffs,  who  are  not  privies 
of  the  grantor,  but  claim  adversely  to  him. 
1  Greenl.  Ev.  §  23;  Carver  v.  Jackson,  4 
Pet.  1,  7  L.  ed.  761.  Defendant,  in  order 
to  establish  title  under  this  deed,  must,  in 
addition  to  introducing  it  in  evidence,  prove 
the  will,  the  probate  thereof,  and  lawful 
proceedings  ending  in  the  execution  of  the 
deed."  Miller  v.  Miller,  63  Iowa,  387,  389, 
19  N.  W.  251.  See  also  Robertson  v.  Rock 
Island  Lumber  &  Mfg.  Co.  74  Kan.  117,  85 
Pac.  799,  87  Pac.  1134,  and  cases  cited. 

Although  the  judgment  only  set  aside  the 
tax  deed,  together  with  all  conveyances 
based  thereon,  and  gave  a  lien  for  the 
amount  of  taxes  due,  and  ordered  sale  if 
not  paid  within  sixty  days,  and  did  not  af- 
firmatively quiet  the  title  in  the  defendant, 
or  give  her  the  damages  prayed  for,  it  did, 
nevertheless,  give  her  substantially  the  re- 
lief sought.  This  could  only  be  done  upon 
her  showing  some  title  to  the  land. 

Having  failed  to  show  this,  the  judgment 
is  reversed,  and  the  cause  remanded  for 
further  proceedings. 
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V. 

CITY  OF  SHEBOYGAN,  Appt. 

(153  Wis.  287,  141  N.  W.  265.) 

Municipal  corporation  —  negligent  oper- 
ation of  drawbridge  —  liability  to 
travelers. 

Where  municipalities  are  subject  to  no 
common-law  liability  for  injury  to  travel- 
ers through  defective  streets,  there  is  no 
liability  for  injury  to  such  persons  by  the 
negligent  operation  of  a  drawbridge  over  a 
navigable  stream. 

(April  29,  1913.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Sheboygan  Coun- 
ty overruling  a  demurrer   to  a  complaint 


filed  to  recover  damages  for  persona.!  in- 
juries for  which  defendant  was  all^^  to  be 
responsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  A.  Detling,  for  appellant: 

When  a  municipal  corporation  is  engaged 
in  the  performance  of  a  public  service  in 
which  it  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or 
advantage  in  its  corporate  capacity,  ita 
officers,  agents,  and  servants,  when  discharge 
ing  that  duty,  act  as  public  oflScers  or 
officers  of  a  city  charged  with  a  public  ser- 
vice; and  for  their  negligence  or  miscon- 
duct in  the  discharge  of  that  official  duty, 
no  action  will  lie  against  the  city,  unless 
expressly  given  by  statute. 

Hayes  v.  Oshkosh,  33  Wis.  318,  14  Am. 
Rep.  760;  Higgins  v.  Superior,  134  Wis, 
265,  13  L.R.A.(N.S.)  994,  114  N.  W.  490; 
Manske  v.  Milwaukee,  123  Wis.  172,  lUl 
N.  W.  377,  17  Am.  Neg.  Rep.  388;  Kexnpster 
V.  Milwaukee,  103  Wis.  421,  79  N.  W.  411; 
Lowe  V.  Conroy,  120  Wis.  151,  66  L.R.A. 
907,  102  Am.  St.  Rep.  983,  97  N.  W.  942,  1 
Ann.  Cas.  341;  Kuehn  v.  Milwaukee.  92 
Wis.  263,  66  N.  W.  1030;  Folk  v.  Milwau> 
kee,  108  Wis.  359,  84  N.  W.  420,  9  Am.  Neg. 
Rep.  207;  Liermann  v.  Milwaukee,  132  Wis. 
628,  13  L.R.A.(N.S.)  263,  113  N.  W.  65; 
Stephani  v.  Manitowoc,  101  Wis.  69,  76  X. 
W.  1110,  89  Wis.  467,  62  N.  W.  176 ;  Reed 
V.  Madison,  83  Wis.  171,  17  L.R.A.  733,  53 
N.  W.  547;  Daniels  v.  Racine,  98  Wis.  649. 
74  N.  W.  653;  Butterfield  v.  Boston,  148 
Mass.  544,  2  L.R.A.  447,  20  N.  E.  113 ;  Com- 
ing V.  Saginaw,  116  Mich.  74,  40  L..R.A.  526. 
74  N.  W.  307. 

Messrs.  M.  C.  Mead  and  £dward  Voisv 
for  respondent: 

Defendant  was  liable. 

Naumburg  v.  Milwaukee,  77  0.  C.  A.  67, 
146  Fed.  641. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  over- 
ruling a  general  demurrer  to  a  complaint  in 
an  action  brought  to  recover  damages  for 
personal  injuries  sustained  through  the  neg- 
ligence of  a  bridge  tender  employed  by  the 
defendant  to  operate  a  drawbridge    over   a 


Note.  —  Liability    of    municipality    for 
negligence  of  "bridge  tender. 

The  earlier  decisions  on  the  question  of 
municipal  liability  for  negligence  of  bridge 
tender  are  contained  in  the  note  on  that 
subject  appended  to  Gathman  v.  Chicago, 
19  L.R.A.(N.S.)   1178. 

The  only  recent  case,  other  than  Evans 
V.  Sheboygan,  found  considering  the  ques- 
tion, is  Hawes  v.  Milton,  —  Mass.  — ^,100 
N.  E.  665,  wherein  it  is  held  that  no  in- 
45  L.R.A.(N.S.) 


competence  of  a  bridge  tender  havinjE^  been 
alleged,  negligence  on  his  part  eould  not 
be  imputed  to  a  town,  so  as  to  render  it 
liable  in  damages  for  injuries  occ&sioned 
by  such  negligence,  and  that,  as  to  travel- 
ers, such  bridge  tender  was  not  the  servant 
or  agent  of  the  town,  which  was  required 
by  law  to  maintain  and  care  for  one  half 
of  the  bridge,  but,  in  the  discharge  of  his 
duties,  acted  as  a  public  officer  personally 
answerable  for  his  own  misfeasance. 

W.  W.  A. 
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BftTigable  stream.  The  plaintiff  was  riding 
A  bicycle  over  the  draw  of  the  bridge  when 
te  WEA  injured.  No  notice  of  injury,  such 
xi  id  required  by  §  1339,  Stat.,  was  served, 
And  the  only  question  involved  is  whether 
the  plaintiff  has  a  common-law  right  of  ac> 
tion.  The  question  is  as  close  as  it  is  nar- 
row. If,  as  to  travelers  over  the  bridge, 
the  bridge  tender  was  performing  a  munici- 
'  ^i  function,  the  rule  of  respondeat  superior 
u^'plies.  If  he  was  performing  a  govern- 
riuntal  function,  it  does  not  apply. 

This  court  is  committed  to  the  doctrine 
t'lat  at  common  law  no  action  could  be  main- 
t.iined  against  a  town  for  damages  sustain- 
•  J  through  a  defect  in  a  highway.    Stilling 
\.  Thorpe,   54  Wis.  528,  532,  41  Am.  Rep. 
'0.  11  X.  W.  906;  McLimans  v.  Lancaster, 
•;i  Wis.  596,  600,  23  N.  W.  689;  Sowle  v. 
Tomah,  81   Wis.  349,  351,  51  N.  W.  571; 
Daniels  v.  Racine,  98  Wis.  649,  661,  74  N. 
\N\  553.     The  reason  of  the  rule  is  that  the 
duty  of  opening  and  maintaining  highways 
is  enjoined  on  towns,  cities,  and  villages  by 
law  and  for  the  benefit  of  the  general  pub- 
lic, and  that,  in  the  performance  of  these 
duties,  the  municipalities  are  performing  a 
<r<>vernmental,   and   not  a  municipal,   func- 
tion.      The    line    of    demarcation    between 
th^^^M*  two    functions   is   often    shadowy,   as 
will  be  seen  from  a  review  of  the  cases. 

It  has  been  held  that  a  city  is  not  liable 
for  damages  for  property  destroyed  by  fire 
(Vaulting  from  the  negligence  of  the  firemen 
employed,  because  they  were  performing  a 
public  or  governmental  duty.   Hayes  v.  Osh- 
ko«h,  33  Wis.  314,  14  Am.' Rep.  760;   Brit- 
t'-n  T.  Green  Bay  &  Ft.  H.  Waterworks  Co. 
HI  Wis.  48,  57,  20  Am.  St.  Rep.  856,  51  N. 
W.  jw.    Xor  for  the  negligence  of  a  fireman 
:n  hauling  coal  for  use  by  the  city  fire  de- 
partment    Manske  v.  Milwaukee,  123  W^is. 
372.  101  X.  W.  377,  17  Am.  Neg.  Rep.  388. 
Nor  for  injury  to  a  person  caused  by  the 
n^pligence  of  a  drunken  fireman  in  driving 
«  fire  truck.     Higgins  v.  Superior,  134  Wis. 
2»;4.  13  LJIJ^.(N.S.)    994,  114  N.  W.  490. 
Xor  for  the  action  of  a  city  treasurer  in 
wllinjf  the  property  of  the  wrong  person,  to 
secure  payment  of  delinquent  personal  prop- 
erty taxes.     Wallace  v.  Menasha,  48   Wis. 
T9,  33  Am.  Rep.  804,  4  N.  W.  101 ;  Hurley 
▼    Texas.   20   Wis.    634.     Nor   for    injuries 
'tuted  by  a  board  of  public  works  in  dis- 
>>fein$;  of  city  garbage.     Kuehn  v.  Milwau- 
Itee,  92  Wis.  263,  65  N.  W.  1030.    Nor  for 
tU  death  of  a  child  caused  by  the  negli- 
gence of  a  school  board  in  permitting  sew- 
*f*  to  become  clogged  up.     Folk  v.  Milwau- 
W.  los  Wis.  382,  363,  84  N.  W.  420,  9  Am. 
^e;:.  Rep.  207.     Nor  for  injuries  resulting 
^*  &  pedestrian  from  permitting  children  to 
^^^^  on  the  streets  with  bobsleds.     Schultz 
T.  Milwaukee,  49  Wis.  254,  35  Am.  Rep.  779, 
«  UR.A(NJ9.) 


5  N.  W.  342.  Nor  for  issuing  a  license  to 
permit  an  exhibition  of  animals  on  the 
streets.  Little  v.  Madison,  49  Wis.  605,  35 
Am.  Rep.  793,  6  N.  W.  249.  Nor  for  the 
negligence  of  a  health  officer  in  performing 
the  duties  of  his  office.  Kempster  v.  Mil- 
waukee, 103  Wis.  423,  79  N.  W\  411.  Nor 
for  placing  a  manhole  in  a  street  in  a  neg- 
ligent manner.  Ziegler  v.  West  Bend,  102 
Wis.  17,  78  N.  W.  164.  On  the  contrary,  it 
has  been  held  that  a  city,  in  constructing 
cisterns  in  which  to  store  water  for  fire  pur- 
poses, is  performing  a  municipal  function, 
and  is  liable  for  damages  caused  by  tlie 
negligence  of  its  employees.  Mulcairns  v. 
Janesville,  67  Wis.  24,  29  N.  W.  565.  And 
that,  in  the  opening  of  streets  and  the  as- 
sessments of  damages  and  benefits  resulting 
therefrom,  and  in  collecting  the  sums  so 
assessed,  a  city  is  performing  a  corporate, 
as  distinguished  from  a  public,  duty,  and  is 
liable  for  the  tort  of  an  officer  in  seizing  and 
selling  proi^erty  to  pay  a  void  assessment. 
Durkee  v.  Kenosha,  5*9  Wis.  123,  48  Am. 
Rep.  480,  it  N.  W,  677.  And  the  same 
rule  is  held  where  a  city,  in  laying  out  or 
building  a  highway,  wrongfully  invades  the 
property  of  an  abutting  owner.  Bunker  v. 
Hudson,  122  Wis.  43,  54,  99  N.  W.  448;  Nic- 
olai  V.  Vernon,  88  Wis.  552,  60  N.  W.  999. 
Also  that  a  city  in  furnishing  water  to  pri- 
vate consumers  is  performing  a  corporate 
function,  and  is  liable  for  the  negligence  of 
its  agents.  Piper  v.  Madison,  140  Wis,  314, 
26  L.R.A.(N.S.)  239,  133  Am.  St.  Rep.  1078, 
122  N.  W.  730. 

In  a  case  which  approaches  more  nearly 
in  its  facts  to  the  one  we  are  considering 
than  any  other  in  this  court,  it  was  held 
that  there  was  a  liability  at  common  law  for 
the  negligence  of  a  bridge  tender  which 
caused  the  death  of  a  person  engaged  in 
navigating  the  river  over  which  the  bridge 
was  constructed.  Weisenberg  v.  Winnecon- 
ne,  56  Wis.  667,  14  N.  W.  871. 

The  court  of  appeals  of  the  seventh  cir- 
cuit faced  the  precise  situation  which  we 
have  before  us,  and,  after  a  full  considera- 
tion of  the  Wisconsin  cases,  held  by  a  divid- 
ed court  that  there  was  a  liability  at  com- 
mon law, — Judges  Anderson  and  Grosscup 
reaching  this  conclusion,  while  Judge  Baker 
was  of  a  contrary  opinion.  Naumburg  v. 
Milwaukee,  77  C.  C.  A.  67,  146  Fed.  641. 

It  may  be  here  remarked  that  Wisconsin, 
in  adopting  the  rule  of  nonliability  at  com- 
mon law  for  injuries  caused  by  defects  in 
highways,  followed  the  lead  of  the  Ma^'.sa- 
chusetts  and  some  other  New  England 
courts,  and  that  these  courts  have  carried 
the  rule  to  what  they  deem  to  be  its  logical 
conclusion,  by  holding  that  a  city  is  not 
liable  to  a  traveler  over  one  of  its  high- 
ways for  damages  resulting  from  the  ncgli- 
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gence  of  a  bridge  tender.    Butterfield  y.  Bos- 
ton, 148  Mass.  544,  2  L.R.A.  447,  20  N.  E. 
113;   French  v.  Boston,   129  Mass.  592,  37 
Am.  Rep.  393 ;  Daly  v.  New  Haven,  69  Conn. 
644,  38  Atl.  397,  4  Am.  Neg.  Rep.  15.     The 
Michigan  court  has  adopted  the  same  rule 
and   applied   it   to  navigators.    Corning  v. 
Saginaw,  116  Mich.  74,  40  L.R.A.  526,  74  N. 
W.  307.    There  is  at  least  an  intimation  in 
Stephani  v.  Manitowoc,  89  Wis.  467,  471,  62 
N.  W.  176,  to  the  effect  that  there  is  no 
liability  in  the  present  case.     It  is  there 
said :   ''If  the  city  had  provided  suitable  bar- 
riers and  lights,  and  the  bridge  tender  had 
omitted  to  use  them,  that  would  be  a  differ- 
ent case.     It  would  be  the  case  which  the 
defendant  argues.     It  would  be  like  the  ques- 
tion decided  in  Butterfield  v.   Boston,  148 
Mass.  544,  2  L.R.A.  447,  20  N.  £.  113,  which 
would  be  a  strong  authority  if  applicable." 
Judge  Baker,  in  his  dissenting  opinion  in 
Naumburg  v.   Milwaukee,  argues  that  the 
case  of  Weisenberg  v.  Winneconne  was  cor- 
rectly decided  under  the  principles  of  mari- 
time law,  which  he  says  are  paramount  to 
the  common  law  of  a  state,  as  expounded  by 
the  state  courts,  whenever  there  is  a  con- 
flict.   His  reasoning  is  to  the  effect  that  our 
navigable  rivers  are  highways  of  the  United 
States    over    which   Congress   has    assumed 
jurisdiction  to  the  extent  of  prescribing  the 
conditions   under   which    they   may   be   ou- 
Btructed  by  drawbridges   (act  July  5,  1884, 
chap.  229,  §  8,  23  Stat,  at  L.  148,  U.  S. 
Comp.  Stat.  1901,  p.  3532) ;  that  the  right 
of  the  navigator  is  paramount  to  that  of  the 
land  traveler;   that  the  right  to  maintain 
drawbridges  is  given  on  condition  that  they 
be  properly  maintained  and  operated  so  as 
not  to  interfere  with  navigation;  and  that 
admiralty  law  does  not  recognize  the  right 
of    any   municipality    to    secure    immunity 
from  damages  resulting  from  the  negligent 
operation  of  a  drawbridge  by  invoking  any 
rule  of  local  law.     The  reasoning  advanced 
is  sustained  by  the  case  of  Workman  v.  New 
York,  179  U.  S.  552,  45  L.  ed.  314,  21  Sup. 
Ct.    Rep.   212,   and   also   by   Greenwood   v. 
Westport  (D.  C.)  60  Fed.  560.     It  should  be 
said,   however,   that   neither  the   courts   of 
Massachusetts  nor  Michigan   recognize  any 
such  rule  of  law.     We  think  there  is  reason 
for  saying  that,  as  to  a  person  navigating  a 
river,  a  municipality  is  performing  a  cor- 
porate duty,  or,  if  not,  that  it  cannot  escape 
liability  for  negligence  of  its  employees  by 
asserting  that  it  is  performing  a  governmen- 
tal  duty.    We   are   presently   dealing   with 
the  rights  of  a  traveler  over  the  bridge,  and 
not   of   one   over   the  waterway.     It   seems 
quite  clear  that  the  operation   of  a  draw- 
bridge is  a  part  of  the  maintenance  of  a 
highway  as  to  travelers  over  it.     A  bridge 

as  to  land  travelers  is  part  of  a  highway, 
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and  the  draw  therein,  if  there  is  one,  is  part 
of  the  bridge.  Neither  bridges  nor  draws 
are  constructed  to  aid  navigation.  In  fact, 
they  obstruct  it.  They  are  built  and  oper- 
ated in  aid  of  land  travel.  It  is  difficult  to 
see  wherein  a  city,  as  to  land  travelers,  is 
acting  in  a  different  capacity  in  the  matter 
of  maintaining  barriers  along  or  across  a 
bridge,  or  in  renewing  planks  therein,  than 
it  is  when  it  opens  a  draw  to  permit  a  ves- 
sel to  pass  through.  If  there  is  any  dif- 
ference, it  is  too  refined  for  practical  appli- 
cation. Operation  of  the  draw  in  such  a 
case  is  part  and  parcel  of  the  work  of  main- 
taining the  highway  by  land.  The  duty  of 
doing  the  work  is  enjoyed  upon  the  city  by 
law.  The  service  is  performed  for  the  gen- 
eral public.  The  city,  in  its  corporate  ca- 
pacity, receives  no  more  benefit  from  it  than 
it  does  from  building  the  bridge  itself  or 
from  constructing  a  street  in  the  city. 
These  are  the  tests  which  generally  detens- 
ine  whether  a  function  is  municipal  or  gov- 
ernmental. We  are  unable  to  escape  the 
conclusion  that  as  to  the  plaintiff  the  city 
was  performing  a  governmental  duty.  For 
negligence  in  this  regard  there  is  no  com- 
mon-law liability. 

The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
sustain  the  demurrer  to  th^  complaint. 


COI4ORADO  SUPREBCE  COURT. 

HENRY  E.  HORN,  Plff.  in   Err.. 

V. 

CLARK    HARDWARE    COMPANY    et   al. 
(—  Colo.  — ,  131  Pac.  405.) 

Mechanics'  lien  —  on  leasehold. 

1.  A  leasehold  is  within  the  operation 
of  a  statute  providing  that  a  mechanics' 
lien  shall  extend  to  any  assignable,  trans- 
ferable, or  conveyable  interest  of  the  own- 

Note.  —  Agreement  hettceen  landlord 
and  tenant  as  to  removal  of  fixtures 
and  improvements  hy  latter  as  affeet- 
ing  third  person  claiming  a  mechan- 
ics* lien. 

I.  Agreement  giving  right  to  remove. 

a.  Right   to   lien   upon   tenant's  in- 

terest,  101. 

b.  Right  to  lien  upon  landlord's  in- 

terest,   102. 
II.  Agreements  prohibiting  removal. 

a.  Right  to   lien   upon   tenant's  in- 

terest, 102. 

b.  Right  to  lien  upon  landlord's  in- 

intercst,  102. 
III.  Rights  after  termination  of  lease,  105. 

See  note  to  Zabriskie  v.  Greater  Amer 
ica   Exposition  Co.   62   L.R.A.   369,  as  to 
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er,   or   reputed   owner,    in   the   land    upon 
vk>th  the  improvement  shall  be  placed. 
Same  —  flxtnres  —  rl^rht  of  removal  — 


2.  An  a^n^nient  between  landlord  and 
tenant  permitting  the  latter  to  remove  ma- 
chinery from  the  building  at  the  termina- 
tion of  the  lease  does  not  prevent  its  be- 
r«}fning  part  of  the  building  so  as  to  be 
&ubj«ct  to  a  mechanics'  lien. 

Fixtures  —  mechanics'  lieu  —  machln- 
erj  placed  in  mill. 

3.  Machinery  placed  in  a  mill  and  at- 
tached to  the  structure,  or  to  the  ground 
therein,  by  a  tenant,  with  intent  that  it 
should  become  a  part  of  a  plant  intended 
as  a  whole  to  effect  a  certain  result,  be- 
i:omes  a  part  of  the  leasehold  so  as  to  be 
subject  to  a  mechanics'  lien  for  the  im- 
provement. 


Mechanics'    Hen  »  Including  nonllen- 
able  articles  —  effect. 

4.  Including  nonlienable  articles  in  a 
claim  for  a  mechanics'  lien  does  not  de- 
stroy the  right  to  a  lien  for  the  articles 
properly  lienable. 

Parties  —  enforcement  of  mechanics* 
lien  —  leasehold  —  lessor. 

6.  The  lessor  is  not  a  necessary  party  to 
a  proceeding  to  enforce  a  mechanics'  lien 
on  the  leasehold,  under  a  statute  provid- 
ing that  the  owner  or  owners  of  the  prop- 
erty to  which  the  lien  shall  have  attached 
and  all  other  persons  claiming  of  rec- 
ord any  right,  title,  interest,  or  equity 
therein,  whose  title  or  interest  is  to  be 
charged  with  or  affected  by  such  lien,  shall 
be  made  parties. 

(April  7,  1913.) 


a  mechanics'   lien  upon   buildings  distinct 
from  the  land. 

/.  Affreement  giving  right   to  reirnove. 

a.  Hight  to  lien  upon  tenant's  interest. 

The  interest  of  a  lessee  in  coal  land  is 
subject  to  a  lien  in  favor  of  one  who  has 
built  an  engine  and  done  other  work  in 
constructing  the  necessary  apparatus  for 
hoisting  coal  from  the  mine,  notwithstand- 
ior;  the  lessee  had  the  privilege  of  removing 
all  machinery  and  fixtures,  as,  until  they 
wtre  severed,  they  constituted  a  part  of 
tho  estate  itself.  Dobschuetz  v.  HoUiday, 
'•2  111.  371,  6  Mor.  Min.  Rep.  108. 

Where,  by  agreement,  a  house  erected 
on  the  leased  premises  by  the  tenant  was  to 
remain  the  sole  property  of  the  tenant,  a 
mechanics'  lien  mav  be  enforced  against 
his  interest,  and  whether  this  interest  be 
m  the  house  as  personal  property  or  strict- 
\j  in  the  leasehold  estate  is  not  material. 
McCarty  v.  Burne^  84  Ind.  23. 

In  discussing  such  a  provision  in  Hath- 
tway  V.  Davis,  32  Kan.  693,  5  Pac.  29, 
the  court,  after  holding  that  mechanics' 
liens  may  attach  to  a  leasehold  estate,  con- 
tinues to  the  effect  that  the  fact  that  the 
tenant  may  have  a  right  to  remove  his 
building,  fixtures,  and  machinery  from  the 
leased  premises,  instead  of  lessening  the 
lien  or  preventing  it  from  attaching  to  the 
leisehold  estate,  will  enlarge  the  lien,  and 
enable  the  lienholder  to  obtain  a  greater 
interest  in  the  leased  premises. 

In  Dobschuetz  v.  Holliday,  supra,  it  was 
held  that  the  agreement  of  the  parties  did 
not  change  the  character  of  the  property 
so  far  as  third  parties  were  concerned,  but 
that  it  remained  realty,  and  was  therefore 
iuhject  to  a  mechanics'  lien. 

In  McCarty  v.  Burnet,  supra,  the  court 
held  that  a  mechanics'  lien  attached 
•qually  to  personal  property  as  to  the 
l<«8ehold,  and  therefore  that  it  was  imma- 
terial what  the  character  of  the  property 
became  under  the  agreement. 

In  Hathaway  v.  Davis,  supra,  it  is 
ttated  by  the  court  that  whether  a  me- 
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chanics'  lien  can  attach  to  buildings,  fix 
tures,  and  machinery  independent  of  a  lease- 
hold or  other  interest  in  real  estate,  is  not 
necessary  to  be  determined,  as  no  such  ques- 
tion is  involved  in  the  case. 

The  case  of  Hathaway  v.  Davis,  supra, 
is  cited  in  Badger  Lumber  Co.  v.  Malone, 
8  Kan.  App.  121,  54  Pac.  692,  where  the 
interest  of  the  lessee  of  railroad  land  who 
agreed  to  remove  buildings  at  the  end  of 
the  term,  was  held  to  be  subject  to  a  me- 
chanics' lien;  but  there  is  no  discussion  in 
the  latter  case  of  the  effect  of  the  clause 
providing  for  removal,  apparently  the  only 
contention  being  that  the  lessee  had  only  a 
license  to  occupy  the  land,  and  this  was  not 
subject  to  a  mechanics'  lien. 

A  mechanics'  lien  was  held  to  attach  to 
a  leasehold  interest  and  to  buildings  erect- 
ed by  one  tenant  and  sold  to  another,  in 
Zabriskie  v.  Greater  America  Exposition 
Co.  67  Neb.  581,  62  L.R.A.  369,  93  N.  W. 
958,  2  Ann.  Cas.  687,  notwithstanding  the 
tenant  was  required  to  move  the  buildings 
at  the  end  of  the  term. 

Under  a  lease  providing  that  buildings 
and  constructions"  put  upon  the  leased 
property  shall  belong  to  the  lessee,  the  in- 
terest of  the  lessee  is  subject  to  a  mechan- 
ics' lien  for  buildings  erected  for  the  lessee, 
to  replace  those  destroyed  by  lire  not  oc- 
casioned by  his  fault.  Schwartz  v.  Saiter, 
40  La.  Ann.  265,  4  So.  77. 

On  the  contrary,  where,  by  the  terms  of 
a  lease,  an  engine  and  boiler  house  built 
partly  of  stone  and  partly  of  wood,  and  the 
founaation  for  the  engine  and  boilers,  erect- 
ed on  the  leased  premises  by  the  lessee, 
were  removable  at  the  expiration  of  the 
lease,  they  were  held,  in  a  contest  between 
creditors  of  the  lessee,  to  remain  chattels, 
and  not  to  be  subject  to  a  mechanics'  lien. 
White's  Appeal,  10  Pa.  252. 

In  Ottumwa  Iron  Works  v.  Muir,  126 
Mo.  App.  582,  105  S.  W.  29,  where  a  lessee 
of  mining  property  had  the  privilege  of  re- 
moving improvements  placed  upon  the  leased 
premises,  and  the  lease  was  filed  for  rec- 
ord, it  was  held  that  a  hoisting  engine  and 
boiler,^  together  with  connections  and  ap- 
purtenances, did  not  become  a  part  of  the 
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I?RROR  to  the  District  Court  for  Gilpin 
^  County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  enforct; 
mechanics'  liens.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gillette  &  €lark»  for  plaintiff 
in  error: 

The  plant  was  composed  of  what,  in  law, 
was  personalty, — ^trade  fixtures, — hence 
there  could  be  no  lien  against  the  same. 

Barnard  v.  McKenzie,  4  Colo.  251,  9  Mor. 
Min.  Rep.  403 ;  Lindemann  v.  Belden  Consoi. 
Min.  &  Mill.  Co.  16  Colo.  App.  342.  65  Pac. 
403;  Michael  v.  Ropvps,  14  Colo.  App.  460, 
00  Pac.  577,  Springfield  Foundry  &  Mach. 
Co.  V.  Cole,  130  Mo.  1,  31  S.  W.  922. 


The  intention  of  the  owner  who  attached 
the  machinery  must  be  considered. 

Roseville  Alta  Min.  Co.  v.  Iowa  Gulch 
^lin.  Co.  15  Colo.  29,  22  Am.  St.  Rep.  373, 
24  Pac.  920,  16  Mor.  Min.  Rep.  93;  1  Free- 
man, Executions,  461,  463;  Jordan  v.  Myres, 
126  Cal.  665,  58  Pac.  1061 ;  Hendy  v.  Dink- 
erhoff,  67  Cal.  3,  40  Am.  Rep.  107;  Ewell, 
Fixtures,  2d  e<|.  139  et  seq.;  Richardson  t. 
Koch,  81  Mo.  264;  White's  Appeal,  10  Pa, 
252. 

The  machinery  in  dispute  cannot  itself  be 
considered  a  ''structure  upon  land,''  within 
the  meaning  of  the  statute. 

Williams  v.  Mountaineer  Gold  Min.  Co. 
102  Cal.  134,  34  Pac.  702,  36  Pac.  388;  Cary 
Hardware  Co.  v.  McCarty,  10  Colo.  App.  200, 
50  Pac.  744;  Meistrell  v.  Reach,  56  Mo.  App. 
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realty,  and  were  therefore  not  subject  to  a 
mechanics*  lien. 

In  Richardson  y,  Koch,  81  Mo.  264,  under 
a  statute  authorizing  a  lien  on  a  building 
or  improvement  erected  on  leased  lands  or 
lots,  a  building  erected  on  the  leased  prem- 
ises with  power  of  removal  was  stated 
to  be  subject  to  a  lien,  although  the  con- 
tract affixed  to  it  the  character  of  person- 
alty; but  the  lien  was  held  not  to  extend 
to  an  engine  and  machinenr  placed  there- 
in months  after  creditors  oi  the  lessee  had 
seized  it  as  personalty. 

h.  Right   to   lien   upon   landlord* s   <n- 

tere9t, 

^  Generally,  as  to  the  power  of  lessee  or 
vendee  to  subject  owners  interests  to  me- 
chanics' liens,  see  note  to  Belnap  v.  Condon, 
23  L.R.A.(N.S.)  601. 

As  to  a  mechanics'  lien  on  landlord's  in- 
terest, for  labor  or  materials  furnished  ten- 
ant for  building  or  improvement  removable 
by  tenant,  see  note  to  Oregon  Lumber  Co. 
v.  Beckleen,  6  L.R.A.(N.R.)  485,  which  is 
supplemented  by  a  subdivision  of  the  note 
to  Pacific  Sash  k  Door  Co.  v.  Bumiller,  41 
L.R.A.(N.S.)   296. 

II,  Agreements  prohibiting  removal. 

a.  Right  to  lien  upon  tenant's  interest, 

A  provision  in  a  mining  lease  that  all 
improvements  and  machinery  placed  on  the 
premises  by  the  lessee  should  become  the 
property  of  the  owners  as  soon  as  placed 
on  said' premises,  and  remain  a  part  there- 
of, does  not  prevent  a  mechanics'  lien  at- 
taching to  the  interest  of  the  lessee  in  im- 
provements made  on  the  premises,  where 
the  statute  authorizes  a  mechanics'  lien 
upon  a  leasehold  interest,  and  provides  that 
a  building  or  improvement  erected  on  the 
premises  by  the  holder  of  such  an  interest 
may  be  sold  to  satisfy  the  lien.  Montana 
Lumber  &  Mfg.  Co.  v.  Obelisk  Min.  Con- 
centrating Co.  15  Mont.  20.  37  Pac.  897. 

In  Dutro  v.  W^ilson,  4  Ohio  St.  102,  it 
is  stated  by  the  court  that,  under  a  lease 
by  the  terms  of  which  the  lessee  was  to  put 
45  L.R.A.(N.S.) 


improvements  on  the  premises  which  were 
to  be  delivered  with  the  lot  to  the  lessor 
at  the  expiration  of  the  lease,  one  who  erect- 
ed the  building  for  the  lessee  was  entitled 
to  a  mechanics'  lien  upon  the  leasehold 
estate. 

See  Curtin-Clark  Hardware  Co.  v.  Church- 
ill, and  Dougherty-Moss  Lumber  Co.  v. 
Churchill,  infra. 

In  Alabama  State  Fair  &  Agri.  Asso.  v. 
Alabama  Gas  Fixture  &  Plumbing  Co.  131 
Ala.  256,  31  So.  26,  under  a  lease  prohibit- 
ing the  removal  of  improvements  unless  the 
rent  of  the  entire  term  was  paid  in  advance, 
a  lien  was  enforced  against  the  leasehold 
interest  of  the  tenant  for  material  and 
fixtures  furnished  and  improvements  made 
by  a  contractor  on  the  grounds  and  build- 
ings located  on  the  leased  premises. 

b.  Right   to   lien   upon   landlord's   ti»- 

terest. 

Under  a  statute  authorizing  liens  against 
the  whole  land  in  favor  of  one  who  has  im- 
proved the  same  under  contract  with  one 
whom  the  owner  has  authorized  "or  know- 
ingly permitted  to  improve  the  same,"  the 
lessor's  interest  may  be  subjected  to  a  lien 
in  favor  of  one  who,  under  contract  with 
the  lessee,  furnished  lumber  for  the  erection 
of  buildings  which,  by  the  terms  of  the 
lease,  the  lessee  was  required  to  construct, 
and  which  were  to  remain  the  property  of 
the  lessor  at  the  termination  of  tne  leai*o 
by  expiration  or  otherwise.  Carey-I>om- 
bard  Lumber  Co.  v.  Jones.  187  111.  203.  58 
N.  E.  347.  A  provision  in  the  lease  that 
the  lessee  "shall  permit  no  mechanics'  lioM 
to  attach  to  the  said  premises"  was  held 
not  to  prevent  the  attachment  of  the  li«'n. 

So,  under  a  lease  providing  for  improve- 
ments by  the  lessee  which  improvements 
were  to  become  the  property  of  the  lessor 
at  the  expiration  of  the  term,  the  interest 
of  a  lessor  who  was  present  while  the  work 
of  construction  and  repair  was  being  per- 
formed, and  made  no  objection  thereto,  may 
be  subjected  to  a  mechanics'  lien.  Henrv 
V.  Miller,  145  Til.  App.  628. 

So,  in  Haas  Electric  &  Mfg.  Co.  v.  Spring- 
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243;  John  O'Brien  Boiler  Works  Co.  v.  Hay- 
doek,  59  Mo.  App.  653;  Springfield  Foun- 
dry A  Mach.  Co.  v.  Cole,  130  Mo.  1,  31  S.  W. 
if±2;  Bloom>  Mechanics'  Liens,  §  180. 

A  lien  cannot  be  enforced  against  machin- 
ery as  such. 

Collins  T.  Mott,  45  Mo.  100;  Richardson 
V.  Koch,  81  Mo.  264;  Meistrell  v.  Reach,  56 
Mo.  App.  243;  Rose  v.  Persse  Sl  B.  Paper 
WorkSy  29  Conn.  256;  East  Tennessee  Iron 
Mfg.  Co.  V.  Bynum,  3  Sneed,  208,  65  Am. 
Dec.  56. 

it  is  not  enough  that  the  machinery  be 
plact^  in  a  building,  mill,  or  other  structure. 
It  must  be  furnished  for  and  used  in  the 
I'onstraetion,  alteration,  addition  to,  or  re- 
pair of,  such  building,  mill,  or  otlier  struc- 
ture. 


Michael  v.  Reeves,  14  Colo.  App.  460,  60 
Pac.  577;  Hanson  v.  News  Pub.  Co.  97  Me 
990,  53  Atl.  990;  Graves  v.  Pierce,  53  Mo. 
423;  Rinzel  v.  Stumpf,  116  Wis.  287,  93  N. 
W.  36;  Ottumwa  Iron  Works  v.  Muir,  126 
Mo.  App.  582,  105  S.  W.  29;  Goodin  v. 
Elleardsville  Hall  Asso.  5  Mo.  App.  289; 
Ewell,  Fixtures,  2d  ed.  426. 

No  lien  will  lie,  under  the  present  statute 
of  Colorado,  against  a  leasehold  interest  in 
real  estate. 

Bloom,  Mechanics'  Liens,  §  27;  Arkansas 
River  Land  R.  &  Canal  Co.  v.  Flinn,  3 
Colo.  App.  381,  33  Pac.  1006;  Pitschke  v. 
Pope,  20  Colo.  App.  328,  78  Pac.  1077 ;  Ken- 
nedy V.  People,  9  Colo.  App.  490,  49  Pac. 
373;  Wilkins  v.  Abell,  26  Colo.  462,  58  Pac. 
612;   Haworth  v.  Wallace,  14  Pa.  118;  Re 


field  Amusement  Park  Co.  236  111.  452,  23 
L,R-A.(K.S.)  620,  127  Am.  St.  Rep.  297, 
?^»>  N.  E.  248,  a  property  owner  who  gave 
lii^  consent  to  the  lessee's  placing  improve- 
aM-nts  on  the  property,  which  were  to  be- 
come the  owner's  at  the  expiration  of  the 
leade,  was  held  knowingly  to  permit  them 
to  be  made,  within  the  meaning  of  a  stat- 
ute giving  a  mechanics'  lien  against  prop- 
erty of  one  who  knowingly  permits  improve- 
int*nta  to  be  made  thereon. 

Where  the  lease  provides  that  substan- 
tial inrprovements  shall  be  made  by  the 
l*>s$teo,  such  as  the  conversion  of  a  hotel  into 
a  theater,  and  that,  at  the  expiration  of  the 
lea^e,  the  improvements  shall  remain  the 
property  of  the  lessor,  a  mechanics'  lien 
will  attach  to  the  interest  of  both  the  lessor 
and  the  lessee.  Curtin-Clark  Hardware  Co. 
V  Churchill,  126  Mo.  App.  462,  104  S.  W. 
47 G:  Doughertv-Moss  Lumber  Co.  v.  Church- 
ill. 114  Mo.  App.  578,  90  S.  W.  405. 

Such  a  provision  received  no  attention 
frnm  the  court  in  K^iapp  v.  Brown,  45 
X.  Y.  207,  12  Abb.  Pr.  N.  S.  118,  where  it 
was  lield  generally  that  the  interest  of  the 
own«»r  of  the  reversion  could  not  be  made 
subject  to  a  lien,  on  a  contract  made  with  a 
tenant. 

In  Cornell  v.  Barney,  94  N.  Y.  394,  under 
a  statute  giving  a  lien  where  the  work  was 
'lone  or  the  materials  furnished  under  a 
contract  with  the  owner  or  his  agent,  it 
wa^  held  that  the  interest  of  the  landlord, 
wlio  agreed  to  advance  money  toward  the 
erection  of  the  building,  on  which  he  was 
to  have  a  mortgage,  was  not  subject  to 
a  m<>chanic8'  lien,  although  it  was  provided 
tliat  such  buildings  were  to  revert  to  him 
upon  the  termination  of  the  lease.  Tlie  pro- 
vision as  to  reverter- does  not  receive  special 
Httontion,  however. 

A  majority  of  the  New  York  cases  were 
'ierided  under  a  statute  giving  a  lien  where 
H<*  owner  consents  to  the  improvement. 
The  question  in  these  cases  is  as  to  whether 
or  not  the  landlord  consents  by  such  a  pro- 
viMon. 

At  to  the  general  question  of  requiring 
or  permitting  another  to  make  improve- 
nenta  upon  land  at  his  own  expense,  as  a 
ronvnt  by  the  owner  which  will  subject 
45  L.R.A.'(N.S.) 


his   interest  to   a  lien,   see   note  to   Clark 
V.  North,  11  L.R.A.(N.S.)   764. 

The  mere  fact  that  the  landlord  gave  the 
tenant  the  abstract  right  to  make  altera- 
tions in  the  leased  building  at  his  own  ex- 
pense, of  which  the  lien  claimant  had  no 
knowledge,  does  not  render  the  landlord's 
interest  subject  to  a  lien;  nor  does  the 
additional  fact  that  the  landlord  was  to 
have  the  benefit  of  the  alteration  change  the 
rule,  since  under  the  original  lease,  which 
in  this  case  was  prior  to  the  consent  to 
the  improvements,  the  lessor  was  entitled 
to  all  improvements.  Hankinson  v.  Van- 
tine,  152  N.  Y.  20,  46  N.  E.  292. 

Under  a  lease  containing  an  agreement 
on  the  part  of  the  tenant  to  erect  a  certain 
building,  which  was  to  become  the  property 
of  the  landlord  at  the  expiration  of  the 
lease,  and  an  agreement  on  the  part  of  the 
landlord  to  sign  a  bond  and  mortgage  on 
the  property  in  order  to  secure  a  loan  to 
the  tenant,  there  is  such  a  consent  on  the 
part  of  the  landlord  as  to  render  his  in- 
terest subject  to  a  mechanics'  lien.  Steeves 
V.  Sinclair,  66  App.  Div.  448,  67  N.  Y. 
Supp.  776,  affirmed  in  171  N.  Y.  676,  64 
N.  E.  1125. 

The  fact  that  the  lease  provided  that  the 
tenants  should  put  in  a  steam  heating  and 
elevator  plant,  and  make  other  repairs,  dur- 
ing the  term  of  the  lease,  at  their  own  cost 
and  expense,  such  improvements  to  belong 
to  the  lessor  upon  the  expiration  of  the 
lease,  coupled  with  the  fact  that  the  agent 
of  the  lessor  had  notice  of  the  contract 
which  had  been  made  with  the  tenants  by 
the  ]>erson  who  was  claiming  the  mechanics' 
lien,  is  sufficient  from  which  to  infer  a  con- 
sent upon  the  part  of  the  owner  to  make 
such  improvement,  thereby  rendering  his 
interest  subject  to  a  mechanics'  lien.  New 
York  Elevator  Supply  &  Repair  Co.  v. 
Bremer,  74  App.  Div.*400,  77  N.  Y.  Supp. 
509,  affirmed  in  175  N.  Y.  520,  67  N.  E. 
1086. 

So,  in  National  Wall  Paper  Co.  v.  Sire, 
163  N.  Y.  122,  57  N.  E.  293,  where  the 
lease  required  tenant  to  make  necessary 
repairs,  and  provided  that  imptovements 
should  become  the  property  of  the  landlord 
upon  the  termination  of  the  lease,  and  the 
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Thomas,  16  Ck>lo.  441,  13  L.R.A.  538,  27 
Pac.  707. 

The  rule  of  caveat  emptor  applies  to  lien 
claimants. 

Tritch  V.  Norton,  10  Colo.  337,  16  Pac. 
680;  Davidson  v.  Jennings,  27  Colo.  187,  48 
L.HJL.  340,  83  Am.  St.  Rep.  49,  60  Pac.  354. 

If  a  claimant  fails  to  make  the  separa- 
tion between  lienable  and  nonlienable  art'^ 
des,  his  entire  lien  must  fail. 

Rinzel  v.  Stumpf,  116  Wis.  287,  93  N.  W. 
36;  John  O'Brien  Boiler  Works  Co.  v.  Hay- 
dock,  59  Mo.  App.  656;  Rara  Avis  Gold  & 
S.  Min.  Co.  V.  Bouscher,  9  Colo.  385,  12 
Pac.  433;  Pitschke  v.  Pope,  20  Colo.  App. 
328,  78  Pac.  1077;  Lindemann  v.  Belden 
Consol.  Min.  &  Mill.  Co.  16  Colo.  App.  342, 
65  Pac.  403;  Arkansas  River  Land  Reser- 
voir &  Canal  Co.  v.  Nelson,  4  Colo.  App.  438, 
36  Pac.  307. 

Messrs.  James  M.  Serlght  and  William 
G.  Fullerton,  for  defendants  in  error: 

The  lien  is  good. 

Cary  Hardware  Co.  v.  McCarty,  10  Colo. 
App.  200,  60  Pac.  744;  Dobschnetz  v.  Holli- 
day,  82  111.  371,  6  Mor.  Min.  Rep.  108;  Erd- 


man  v.  Moore,  68  N.  J.  L.  445,  33  Ail.  958; 
Alvord  Carriage  Mfg.  Co.  v.  Gleason,  36 
Conn.  86;  Dimmick  v.  Cook,  115  Pa.  573, 
8  Atl.  627;  Halley  v.  Alloway,  10  Lea,  523; 
Central  Trust  Co.  v.  Sheffield  &  B.  Coal  Iron 
&  R.  Co.  9  L.R.A.  67,  42  Fed.  106;  Chicago 
Lumber  Co.  v.  Dillon,  13  Colo.  App.  196,  56 
Pac.  989;  Bear  Lake  &  River  Waterworks  & 
Irrig.  Co.  v.  Garland,  164  U.  S.  1,  25,  26,  41 
L.  ed.  327,  336,  337,  17  Sup.  Ct.  Rep.  7; 
Ombony  v.  Jones,  19  N.  Y.  234;  Hiekox  v. 
Greenwood,  94  111.  266;  Badger  Lumber  Co. 
V.  Malone,  8  Kan.  App.  121,  54  Pac.  693; 
Williams  v.  Vanderbilt,  145  111.  238,  21 
L.RwA.  489,  36  Am.  St.  Rep.  486,  34  N.  E. 
476. 

Gabbert,  J.,  delivered  the  opinion  of  the 
court : 

The  Pewabic  Consolidated  Mines  Company 
owned  a  stone  structure  known  as  the  ''old 
freight  depot,"  located  on  mill  site  No.  39, 
adjoining  Blackhawk,  in  Gilpin  county.  It 
was  without  a  floor,  ceiling,  roof,  partitions, 
doors,  or  windows.  This  building  and  the 
ground  upon  which  it  was  located  was  leased 


landlord  knew  of  the  contract  for  extensive 
improvements,  and  was  present  and  ex- 
pressed approval  of  the  same,  there  was 
held  to  have  been  such  ^a  consent  as  to 
subject  his  interest  to  a  lien,  where  such 
landlord  had  obtained  possession  within 
a  few  months  of  the  making  of  the  improve- 
ments, presumably  by  forfeiture. 

The  interest  of  an  owner  to  whom  im- 
provements erected  upon  the  leased  premises 
were  to  revert  at  the  expiration  of  the  lease, 
and  who  lived  near  the  premises  and  saw 
the  building  from  time  to  time  while  the 
lessee  was  engaged  in  its  erection,  and  made 
no  objection  to  the  erection  thereof,  is  sub- 
ject to  a  mechanics'  lien,  under  a  statute 
providing  that  any  person  who  shall  per- 
form labor  or  furnish  material  in  repair- 
ing or  altering  a  house  or  building  by 
virtue  of  a  contract  with  any  "person  per- 
mitted by  the  owner  of  such  lands  to  build, 
repair,  alter,  or  improve"  the  buildings, 
shall  be  entitled  to  a  lien  therefor.  Bur- 
kitt  V.  Harper,  79  N.  Y.  273.  A  similar 
holding  appears  in  Otis  v.  Dodd,  90  N.  Y. 
336,  under  a  statute  authorizing  a  lien 
in  case  of  "consent  of  the  owner."  The 
holding  in  the  latter  case  is  based  upon  the 
fact  that  the  lease  provided  for  the  erection 
of  the  improvements,  and  not  specially  upon 
the  additional  fact  that  they  were  to  belong 
to  lessor. 

Prohibition  of  removal  until  rent  taxes  are 

paid. 

In  West  Coast  Lumber  Co.  v.  Apfield,  86 
Cal.  335,  24  Pac.  993,  a  lease  containing  a 
provision  that  no  buildings  or  improvements 
should  be  removed  until  the  taxes,  rent,  and 
indebtedness  had  been  paid,  and  containing 
no  clause  either  reserving  or  granting  to  the 
115  L.R.A.^N.S.) 


lessee  the  right  to  remove  any  buildings  or 
improvements,  was  construed  as  not  giving 
the  lessee  the  right  to  remove  a  four-story 
building  erected  thereon  to  be  used  for 
stores  and  a  lodging  and  boarding  house, 
and  the  interest  of  the  lessor,  who  had 
knowledge  of  the  erection  of  the  building, 
was  held  to  be  subject  to  a  mechanics'  lien 
in  favor  of  the  laborers  and  materialmen. 
In  the  course  of  the  opinion  it  is  stated  that 
if,  by  mistake,  the  parties  have  failed  to 
express  their  intention  in  the  making  of  the 
lease,  it  may,  upon  a  proper  showing  of 
facts,  be  reformed,  but  that  it  cannot  be 
done  so  as  to  prejudice  the  rights  of  third 
person  acquired  in  good  faith  and  for  value. 
Leases  containing  provisions  for  the  mak- 
ing of  improvements,  in  which  nothing  is 
said  as  to  the  ownership  of  improvements, 
are  excluded,  although  it  is  usually  assumed 
that  such  improvements  will  belong  to  the 
lessor  at  the  expiration  of  the  term. 

Claim  that  tenant  is  agent. 

An  agreement  that  certain  improvements 
to  be  made  by  the  tenant  should  belong  to 
the  landlord  at  the  expiration  of  the  term, 
and  should  be  paid  for  y  the  landlord,  was 
held  in  Rothe  v.  Bellingrath,  71  Ala.  55, 
not  to  make  the  tenant  the  agent  of  the 
landlord,  but  rather  to  be  a  negation  of 
agency. 

So,  in  Albaugh  v.  Litho-Marble  Decorat- 
ing Co.,  14  App.  D.  C.  113,  a  provision  in 
a  lease  that  the  lessee  would  erect  a  build- 
ing on  the  premises,  which  was  to  be  sur- 
rendered to  the  lessor,  her  heirs,  or  assigns- 
at  the  end  of  the  term,  without  charge  to 
her  or  them,  was  held  not  to  make  the 
lessee  the  a^ent  of  the  lessor. 

In  Curtin-Clark  Hardware  Co.  v.  Church- 
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to  the  pUintiff  in  error  for  the  period  of  ten 
yeaji.  Bj  this  lease  Mr.  Horn  was  granted 
(quoting  from  the  lease)  "the  privilege  of 
fitting  np  the  said  old  freight  depot  with 
uty  and  all  machinery  necessary  for  the 
concentration  of  tailings  from  North  Clear 
cToik,  and  for  working  and  and  all  ores  by 
the  methods  usually  adopted  by  plants  for 
the  reduction  of  the  precious  metals;  and 
farther  granting  unto  the  said  party  of 
the  seccMid  part  the  privil^e  of  diverting 
uid  using  all  the  water  from  North  Clear 
irtvk  necessary  to  operate  said  machinery; 
and  further  granting  unto  the  said  party  of 
the  second  part  the  right,  upon  the  surren- 
*i*T,  termination,  or  forfeiture  of  this  lease, 
to  remove  all  machinery,  furniture,  and  fix- 
tires  placed  upon  said  premises  by  the  said 
{tarty  of  the  second  part."  This  lease,  with 
tiie  consent  of  the  lessor,  was  assigned  to 
the  Denver  Mining  &  Reduction  Company, 
vhich  we  shall  refer  to  in  the  course  of  the 
opinion  as  the  lessee.  The  latter  fitted  up 
the  Etmcture  so  as  to  afford  proper  shelter 
And  housing  for  the  machinery  of  a  mud 
mill  by  putting  on  a  roof  and  equipping  it 


with  doors  and  windows.  The  company  then 
installed  in  the  building  the  necessary 
tables  and  other  machinery  and  equipment 
for  a  mud  mill.  After  the  mill  had  been  in 
operation  for  a  time,  the  mine  upon  which 
it  depended  for  tailings  shut  down,  and  the 
mill  was  idle  for  several  months.  A  little 
later  the  company  decided  to  convert  it  into 
a  custom  mill  by  the  addition  of  such  other 
machinery  as  might  be  necessary.  Of  the 
new  machinery  required  to  make  his  change 
a  portion  wa*  supplied  by  the  Denver  Min- 
ing &  Reduction  Company,  purchased  in 
Denver,  and  a  portion  by  the  defendants  in 
error  Stroehle  &  Sons.  The  machinery  was 
placed  in  position  by  the  latter,  the  reduc- 
tion company  furnishing  a  part  of  the  labor. 
The  engine  with  which  the  mud  mill  had 
been  equipped  was  taken  out,  and  a  new 
one  furnished  by  the  company  placed  in  the 
building  on  a  concrete  foundation  sunk  in 
the  ground.  A  new  boiler  furnished  by 
Stroehle  &  Sons  was  placed  in  the  building, 
set  in  its  own  four  walls  of  brick,  open  in 
front.  In  addition  to  the  boiler,  Stroehle 
&  Sons  furnished  other  material  and  equip- 


i!!  and  Doughertv-Moss  Lumber  Co.  v. 
I  Surchill,  supra,  the  lessee  is  spoken  of  as 
'•  in?  the  agent  of  the  lessor  for  the  pur- 
:•'  '♦»  of  the  improvement,  but  the  liability 
<t  the  lessor's  estate  to  the  mechanics'  lien 
■n  both  cases  seems  to  be  placed  more  on 
the  betterment  of  the  reversion  than  upon 
t  .V  fact  of  agency. 


til.  Rights  after  termination  of  lease. 

In  Gaskill  t.  Davis,  61  Ga.  544,  the  im- 
T-ivements  were  to  belong  to  the  lessor  at 
T'iH  expiration  of  the  lease,  but  no  point  is 
i:ade  of  this  in  the  opinion.  It  is  there 
•^id  that  one  who  has  constructed  brick- 
*>f>rk  and  walls  of  certain  houses  which 
I  are  been  completed  by  others  cannot,  after 
*  t  expiration  of  the  lease,  enforce  his  lien 
>>.'ainst  such  brickwork  and  walls.  It  is 
"tat^i  that  no  equitable  principle  was  in- 
voked as  the  basis  of  a  special  judgment  in 
this  case. 

The  court  in  Currier  v.  Cummings,  40 
^-  J.  Eq.  145,  3  Atl.  174,  recognized  that 
tbere  could  be  no  mechanics'  lien  upon  prop- 
erty on  which  buildings  had  been  erected 
^y  a  tenant  under  an  agreement  in  the 
*'*tfe  that,  at  the  expiration  thereof,  the 
Uildinjre  and  improvements  were  to  be- 
^<nne  the  property  of  the  lessor,  since  the 
Htate  of  the  tenant  as  tenant  terminated 
>t  the  expiration  of  the  term  mentioned  in 
the  Icaae,  and  therefore  nothing  remained 
on  which  the  law  could  operate ;  but  in  this 
^^se  the  tenant  was  given  the  right  to 
P^irchase.  and  it  was  held  that  the  lien  could 
operate  by  reason  of  this  right  on  all  such 
huildinira  and    improvements    placed    upon 

the  property  by  the  tenant  as  became  fix- 

tnr«. 


In  Johnson  v.  Alexander,  23  App.  Div. 
538,  48  N.  Y.  Supp.  541,  it  was  held  that 
there  could  be  no  lien  upon  a  lessor's  in- 
terest in  land  after  the  termination  of  a 
lease,  for  materials  which  the  lien  claim- 
ant had  furnished  to  the  lessee,  who,  by 
the  terms  of  the  lease,  was  required  to  re- 
move the  structure. 

So,  where  by  the  terms  of  a  lease  build- 
ings erected  upon  the  leased  premises  were, 
in  case  of  forfeiture  to  revert  to  the  lessor, 
there  was  held  to  exist  no  right  to  a  lien 
upon  the  lessor's  interest  after  forfeiture, 
in  Atlas  Portland  Cement  Co.  v.  Main  Line 
Realty  Corp.  112  Va.  7,  70  S.  E.  536. 

So,  in  Oswold  v.  Buckholz,  13  Iowa,  506, 
where  one  attempting  to  enforce  a  me- 
chanics' lien  had  been  informed  of  the 
terms  of  the  lease,  and  of  the  fact  that 
the  lessee  could  not  have  removed  the  house 
at  that  time,  it  is  stated  by  the  court  that 
the  lienor  succeeded  to  no  greater  interest 
or  higher  rights  to  the  property  in  question 
than  the  tenant  possessed,  and  it  was  ac- 
cordingly held  that  the  lien  claimant  could 
not  remove  the  building. 

But  under  a  statute  providing  that  the 
right  to  a  lien  shall  not  be  impaired  by  a 
forfeiture  of  the  lease,  where,  under  a  lease 
providing  for  a  forfeiture  of  the  improve- 
ments in  case  of  a  forfeiture  of  the  lease, 
a  building  is  erected  by  the  lessee,  and  treat- 
ed as  separate  from  the  real  estate  by  the 
lessor  and  lessee,  one  who  furnishes  material 
for  the  construction  of  the  building  is,  in 
the  event  of  the  forfeiture  of  the  lease,  en- 
titled to  a  mechanics'  lien  on  the  building. 
Oliver  v.  Davis,  81  Iowa,  287,  46  N.  W. 
1000. 

See  National  Wall  Paper  Co.  v.  Sire, 
supra.  W.  A.  E. 
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ment  in  the  way  of  lumber,  screens, 
jigs,  shafting,  bolting,  and  other  fittings 
used  in  constructing  the  mill.  The  company 
also  owned  or  furnished,  as  part  equipment 
of  the  mill,  a  number  of  appliances  used  in 
operating  it,  and  also  a  number  of  appli- 
ances necessary  to  use  in  connection  with 
operating  the  machinery,  and  a  lot  of  lubri- 
cating oil,  also  used  for  this  purpose.  The 
only  portion  of  the  machinery  that  came 
in  contact  with  the  building  was  the  shaft- 
ing. It  was  laid  upon  stringers,  or  girders, 
and  extended  across  the  building.  The 
shafting  ran  in  boxes,  or  journals, 
bolted  to  the  stringers.  The  power  gen- 
erated in  the  building  was  communicated 
to  this  shafting,  which  in  turn,  by  belts  and 
pulleys,  operated  the  machinery.  There  is 
testimony  to  the  effect  that  all  the  machin- 
ery could  be  removed  without  materially  in- 
juring the  building. 

In  fitting  up  the  mill  the  company  pur- 
chased material  from  the  defendant  in  error 
the  Clark  Hardware  Company,  consisting  of 
tools,  brasses,  nails,  and  other  materials 
which  were  used  in  the  construction  and  op- 
eration  of  the  mill.  In  July,  1911,  the  plain- 
tiff in  error  recovered  a  personal  judgment 
against  the  Denver  Mining  &  Reduction 
Company.  A  few  days  later  the  sheriff  of 
Gilpin  county,  under  an  execution  issued  on 
this  judgment,  levied  upon  and  took  into  his 
possession,  as  the  personal  property  of  the 
judgment  debtor,  the  tables,  engines,  and 
other  equipment  of  the  mill,  which  was  a 
part  and  parcel  of  it,  as  installed  in  the 
building,  and  also  some  tools  and  supplies, 
and  advertised  the  same  for  sale  as  personal 
property.  Prior  to  the  date  fixed  for  the 
sale  of  this  property  under  execution,  the 
defendants  in  error,  joining  as  plaintiffs, 
brought  suit  against  the  Denver  Mining  & 
Reduction  Company,  the  plaintiff  in  error, 
and  the  sheriff  of  Gilpin  county,  the  purpose 
of  which  was  to  foreclose  a  mechanics*  lien 
upon  the  mill,  including  the  structure  and 
the  machinery  and  equipment  therein,  which 
embraces  the  property  levied  upon  by  the 
sheriff  under  the  execution  issued  on  the 
plaintiff  in  error's  judgment,  and  to  restrain 
the  latter  and  the  sheriff  from  selling  this 
property  under  the  execution  by  virtue  of 
which  it  had  been  levied  upon.  A  temporary 
injunction  was  issued,  restraining  the  exe- 
cution sale.  The  trial  of  the  case  resulted 
in  a  judgment,  making  the  temporary  in- 
junction perpetual,  and  adjudging  the  plain- 
tiffs entitled  to  liens  upon  the  property 
levied  upon  by  the  sheriff,  the  building  in 
which  it  was  situated,  the  land  upon  which 
the  building  stands,  and  decreed  that  all 
this  property  should  be  sold  in  satisfaction 
of  the  liens  so  established.  To  review  this 
T)  L.R.A.(N.S.) 


judgment,  Horn,  the  judgment  creditor,  has 
brought  the  case  here  on  error. 

The  first  point  urged  by  counsel  for 
plaintiff  in  error  to  consider  is  that,  under 
the  present  statute  of  Colorado,  a  lien  viil 
not  lie  against  a  leasehold  interest  in  real 
estate.  Section  4027,  Rev.  Stat.  1908.  pro- 
vides inter  alia  that  "any  lien  provided  for 
by  this  act  .  .  .  shall  extend  to  any  assign- 
able, transferable,  or  conveyable  interest  of 
such  owner,  or  reputed  owner,  in  the  land 
upon  which  such  building,  structure,  or 
other  improvement  shall  be  erected  oi 
placed."  The  act  of  1889,  Session  Laws  of 
that  year,  p.  247,  provided  that,  **cx(vpt 
when  otherwise  indicated,  any  person  having 
an  assignable,  transferable,  or  conveynM>> 
interest  or  claim  in  or  to  any  land,  build  in;:, 
structure,  or  other  property  mentioned  i» 
this  act,  shall  be  deemed  an  owner."  ThU 
provision  was  considered  in  the  case  of  Cary 
Hardware  Co.  v.  McCarty,  10  Colo.  App.  20 ). 
50  Pac.  744,  where  it  was  held  that  by 
virtue  thereof  a  mechanics*  lien  attached  to 
a  leasehold  interest  in  real  estate.  The  pur- 
pose of  the  provisions  of  the  act  of  1S89 
and  our  present  act  was  and  is  the  same, 
namely,  to  give  to  those  entitled  to  a  lien 
the  right  to  subject  the  owner's  interest  in 
real  estate  to  such  lien.  The  lien  which 
attaches  is  not  limited  to  an  estate  in  fee. 
but  extends  to  any  interest  of  the  person 
that  is  transferable,  assignable,  or  oonvcT- 
able  in  the  real  estate  at  whose  instance  and 
upon  which  a  building,  structure,  or  im- 
provement is  erected.  For  the  purposes  of 
the  act,  such  person  is  deemed  the  owner. 
If  he  owns  the  fee,  the  lien  is  upon  the  fee. 
If  he  owns  a  lease  estate,  the  lien  attaches 
to  that  interest.  Ombony  v.  Jones,  19  X.  V. 
234;  Badger  Lumber  Co.  v.  Malone,  8  Kan. 
App.  121,  54  Pac.  692;  Hathaway  v.  Davis, 
32  Kan.  693,  5  Pac.  29;  Williams  v.  Vander 
bilt,  145  III.  238,  21  L.R.A.  489,  36  Am.  St. 
Hop.  486,  34  N.  E.  476.  That  it  was  not  the 
purpose  of  the  act  of  1889  to  limit  tlie  right 
to  a  lien  to  an  estate  in  fee  is  manifest 
from  the  fact  that  it  expressly  provides  a 
lien  shall  attach  to  whatever  interest  the 
person  has  in  the  land  at  whose  instance 
the  building  or  structure  or  other  improve- 
ment was  ere.cted  or  placed  thereon  for 
which  the  lien  is  claimed;  and  further  pro- 
vides that  "any  lien  provided  for  by  thii 
act  shall  extend  to  and  embrace  any  addi- 
tional or  greater  interest  in  any  of  su<h 
property  acquired  by  such  owner  at  any 
time  subsequent  to  the  making  of  the  con- 
tract or  the  commencement  of  the  work  up- 
on such  structure,  and  before  the  establish-  , 
ment  of  such  lien  by  process  of  law."  Sec- 
tion 4027,  supra.  Clearly,  these  provisions 
were  wholly  unnecessary  if,  as  contended 
by  counsel  for  plaintiff  in  error,  a  lien  could 
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«.n]r  be  mflserted  against  an  estate  in  fee. 
r'']«*  erident  purpose  of  these  provisions  is 
that  a  mechanics'  lien  shall  operate  upon 
the  irstate,  whatever  it  may  be,  which  the 
person  employing  labor  and  procuring  mate- 
r:al«  for  the  construction  of  an  improve- 
m«rnt  has  in  the  land  upon  which  such  im- 
iroTement  is  placed,  before  the  lien  is 
nablisfaed  by  a  decree  of  court.  We  think 
*W  leasehold  interest  of  the  Denver  Mining 
&  neduction  Company  could  be  subjected  to 
J  ri>n  under  our  present  lien  act.  To  hold 
oth«>rwi8e  would  be  directly  contrary  to  the 
i«Tiiis  of  thta  act. 

The  next  proposition  urged  on  behalf  of 
plaintiff  in  error  is  that  the  plant  of  ma- 
chinery in  tbe  mill  was  trade  fixtures,  and 
thf^refore  personal  property  against  which  a 
iKciianics'  lien  would  not  lie,  and  hence  sub- 
•Tt  to  be  levied  upon  under  the  execution 
issued  on  the  judgment  obtained  by  plaintiff 
in  error.     In  support  of  this  proposition  it 
19  rontended  that  the  Denver  Mining  &  Re- 
•iuetion  Company  was  merely  a  tenant,  and 
dad  the  right  to  remove  the  machinery  on 
the  expiration   or    forfeiture   of    its    lease. 
Fhis  question  is  not  really  material  in  de- 
t*-rmining  whether  or  not  the  lien  claimed 
bv  the  plaintiffs  attached  to  the  machinery. 
la   other    words,    what   the    rights    of   the 
lt».<<.*^  may  be  with  respect  to  removing  the 
machinerTy  as  against  the  lessor,  is  of  no 
particular  moment  in  ascertaining  the  rights 
<»f  the  lien  claimants. 

The   lessor   and    lessee   might    agree   be- 
t7«en  themselves  that  the  machinery  could 
U  removed  by  the  latter  when  the  lease  ex- 
pired or  was  forfeited,  or  by  reason  of  the 
relation  between  them  it  might  be  that,  in- 
•.ffiendent  of  any  agreement,  the  machinery 
«onld  be  removed  by  the  lessee  on  the  hap- 
pening of  either  of  these  events,  and  that, 
a  between  them,  the  machinery,  in  deter- 
mining their  rights,  would  not  be  regarded 
a.*  a  fixture  or  part  of  the  realty;  but  their 
private  agreement,  or  their  respective  rights 
.ntbe  machinery  by  operation  of  law.  would 
not  change  the  character  of  this  property,  so 
Ur  as  the  rights  of  third  persons  were  con- 
^rned,  who  claimed  a  lien  thereon  as  realty. 
Mollie  Gibson  Consol.  Min.  &  Mill.  Co.  v. 
McKichols,  51  Colo.  54,  116  Pac.  1041;  Dob- 
-^haetz  V.  Holliday,  82  111.  371,  6  Mor.  Min. 
Rfp.  108;  Hathaway  v.  Davis,  32  Kan.  693, 
■  Pic.  29. 

Tbe  vital  question,  then,  is  whether  or 
B<it  ta  between  the  lien  claimants  and  the 
^^ee.  the  machinery  in  the  building  was  a 
'trt  of  the  leaseliold  interest  of  the  latter. 
Id  determining  this  question  the  test  is 
vhetber  the  lessee  placed  the  machinery  in 
the  boilding  and  attached  it  either  to  that 
^troetore,  or  the  ground  therein,  in  whole 
'f  n  part,  with  the  intention  that  it  should 
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become  a  part  of  a  plant  intended,  as  a 
whole,  to  constitute  a  mill  or  reduction 
works,  the  purpose  of  which  was  to  extract 
the  values  from  tailings  and  crude  ores.  If 
that  was  the  object,  and  its  use  was  necessa- 
ry or  essential  for  the  successful  operation 
of  the  mill  for  the  purposes  designed,  then 
the  machinery  so  placed  became  a  part  of 
the  leasehold  interest  of  the  lessee.  Mollie 
Gibson  Consol.  Min.  k  Mill.  Co.  v.  McNichols 
and  Cary  Hardware  Co.  v.  McCarty,  supra. 
That  such  was  the  purpose  of  the  lessee, 
that  the  machinery  was  necessary  and  essen- 
tial to  accomplish  the  object  for  which  it 
was  installed,  and  that  each  article  was 
a  component  part  of  the  whole,  the  evidence 
establishes  beyond  question.  The  engine  and 
boiler  were  attached  to  the  ground  within 
the  building.  The  motive  power  generated 
by  these  fixtures  was  communicated  to  shaft- 
ing attached  to  the  building,  which,  in  turn, 
operated  other  machinery  therein.  All  these 
appliances  were  reasonably  necessary  and 
essential  to  effect  the  purpose  for  which 
they  were  placed  in  the  building,  and  were 
therefore  a  part  of  the  leasehold  interest  of 
the  lessee.  Had  the  Denver  Mining  &,  Ma- 
chinery Company  been  the  owner  of  the  fee 
of  mill  site  No.  30,  and  as  such  owner  had 
placed  the  machinery  in  the  building  in  the 
same  manner  and  for  the  same  purpose  it 
did  as  lessee,  it  would  hardly  be  contended 
that  such  machinery  could  be  levied  upon 
under  execution  as  personal  property,  either 
as  affecting  its  rights  or  the  rights  of  others 
having  a  prior  lien  upon  the  building  in 
which  it  was  placed.  In  such  circumstances 
the  machinery  would  admittedly  be  a  fix- 
ture. In  the  case  at  bar  the  situation  and 
rights  of  the  parties  are  no  different  from 
what  they  would  be  in  the  supposed  case, 
for  the  obvious  reason  that  the  question  of 
whether  the  machinery  was  or  was  not  a  fix- 
ture must  be  determined  by  the  same  rule  in 
each  case.  We  have  determined  that  a  lease- 
hold estate  may  be  the  subject  of  a  lien, 
and  logically  it'  must  follow  that  whatever 
is  a  fixture  of  that  estate  can  be  subjected 
to  the  same  lien.  That  such  is  the  purpose 
of  the  act  is  made  clear  by  a  consideration 
of  another  portion  of  the  §  4027,  supra, 
whereby  it  is  provided:  "The  liens  grant- 
ed by  this  act  shall  extend  to  and  cover  so 
much  of  the  land  whereon  such  building, 
structure,  or  improvement  shall  be  made  ns 
may  be  necessary  for  the  convenient  use  and 
occupation  of  such  building,  structure,  or 
improvement,  .  .  .  and  shall  attach  to 
all  machinery  and  other  fixtures  used  in  con- 
nection with  any  such  lands,  buildings, 
mills,  structures,  or  improvements."  Sup- 
pose the  lessee  should  sell  its  leasehold  in- 
terest without  any  reservation,  the  machin- 
ery with  which  the  mill  is  equipped  would 
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pass  to  the  purchaser  without  being  special- 
ly mentioned;  or  if  it  should  sell  the  mill 
with  a  clause  conveying  its  appurtenances 
and  fixtures,  such  machinery  would  have 
been  conveyed  to  the  vendee;  or  suppose 
the  Denver  Mining  &  Reduction  Company 
had  seen  fit  to  raise  the  question  that  its 
mill  could  not  be  dismantled  by  the  execu- 
tion creditor  levying  upon  and  removing  the 
machinery  therein  as  personal  property,  for 
the  reason  that  such  machinery  was  a  part 
of  its  estate  in  the  premises;  would  it  not 
be  held  without  question  that  it  was  not 
personal  property?  Counsel  for  plaintiff 
in  error  cite  cases  which  seemingly  sustain 
his  contention;  but  an  examination  of  these 
eases  discloses  that  they  are  distinguishable 
from  the  one  at  bar,  either  because  of  the 
facts  or  for  the  reason  that  the  lien  acts  are 
different  from  ours.  Counsel  concedes  that 
if  the  machinery  had  been  made  a  part  of 
the  realty,  and  our  statute  provided  for  a 
lien  against  a  leasehold  interest,  it  might, 
as  a  part  of  the  realty,  be  included  in  a  gen- 
eral lien  against  such  realty.  We  think  our 
statute  as  a  whole  beyond  question  does 
provide  for  a  lien  against  a  leasehold  in- 
terest, and  in  determining  to  what  such  lien 
attaches,  the  rule  is  no  different  from  what 
it  would  be  if  the  lien  was  asserted  against 
an  estate  in  fee. 

It  is  also  contended  the  evidence  dis- 
closes that  some  of  the  articles  for  which 
liens  were  claimed  and  allowed  were  not 
lienable,  and  that  therefore  the  liens  must 
fall.  This  is  not  tenable.  To  the  extent 
that  articles  not  lienable,  if  any,  were  fur- 
nished the  lessee,  liens  should  not  have  been 
allowed;  but  this  would  not  defeat  the  en- 
tire liens  of  the  respective  claimants,  as  in 
such  circumstances  they  would  be  entitled 
to  a  decree  awarding  them  liens  for  the 
value  of  such  articles  furnished  bv  them  as 
were  lienable.  If  liens  were  allowed  for 
the  value  of  articles  not  lienable,  the  judg- 
ment (if  the  record  justified  it)  might  be 
modified;  but  no  error  is  assigned  which 
raises  this  question,  and  hence  it  is  not  pre- 
sented for  consideration. 

The  final  question  urged  is  that  the  liens 
must  fail,  because  the  owner  of  the  prop- 
erty— ^that  is,  the  Pewabic  Consolidated 
Mines  Company — ^was  not  made  a  party. 
This  contention  is  based  upon  §  4035,  Rev. 
Stat.  1908,  which  provides  that  "the  owner 
or  owners  of  the  property  to  which  such 
lien  shall  have  attached,  and  all  other  par- 
ties claiming  of  record  any  right,  title,  in- 
terest, or  equity  therein,  whose  title  or  in- 
terests are  to  be  charged  with  or  affected  by 
such  lien,  shall  be  made  parties  to  the  ac- 
tion." The  owner  meant  by  this  section  is 
the  person  upon  whose  interest  in  the  prop- 
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erty  the  lien  is  claimed,  and  sought  to  be 
established.  No  claim  was  made  by  claim- 
ants as  against  the  interest  of  the  Pewabie 
Company.  The  liens  asserted  and  sought  to 
be  established  by  claimants  were  limited  to 
the  interest  of  the  lessee,  and  it  was  therc" 
fore  the  owner  of  the  property,  as  contem- 
plated by  the  section  of  the  statute  above 
quoted. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Musser,  Ch.  J.,  and  Hill,  J.,  concur. 


OKLAHOMA    COURT    OF    CRIMINAL 

APPEALS. 

JOE  CLINE  et  al.,  Appts., 

V. 

STATE  OF  OKLAHOMA. 
( —  Okla.  Crim.  Rep.  — ,  130  Pac.  510.) 

Appeal  —  brief  —  form. 

1.  When  typewritten  briefs  are  filed  in 
this  court,  they  should  be  so  prepared  that 
they  may  be  read  and  understood  bv  the 
court. 

Statute  ^  penal  —  construction. 

2.  The  common-law  doctrine  of  a  striet 
construction  of  penal  statutes  has  no  pla&) 
in  the  criminal  jurisprudence  of  Oklahoma: 
but,  on  the  contrary,  such  statutes  must  Ik 
liberally  construed,  and  the  fair  import  of 
their  provisions  must  be  acccorded  them, 
with  a  view  to  effect  the  objects  for  which 
they  were  enacted  and  to  promote  justice. 

Trial  —  question  for  Jury  —  religion!^ 
worship. 

3.  As  to  whether  or  not  a  congregation 
of  persons  constitutes  a  religious  meeting 
assembled  for  religious  worship  is  always 
a  question  of  fact  to  be  determined  by  the 
jury  from  the  testimony  in  each  case  and 
the  instructions  of  the  court. 

Definition  —  religious  meeting. 

4.  A  "religious  meeting"  is  an  assemblage 
of  people  met  for  the  purpose  of  perform- 
ing acts  of  adoration  to  the  Supreme  Being* 
or  to  perform  religious  services  in  recogni- 
tion of  God  as  an  object  of  worship,  love, 

Headnotes  by  Fubman,  J. 

Jfote,  ^  Character  of  meeting  essential 
to  offense  of  disturhing  a  meeting. 

This  is  a  continuation  of  note  to  State  v. 
Watkins,  30  L.RA..(N.S.)   829. 

Religious   meetings. 

An  assemblage  of  persons  in  a  church  in 
response  to  a  rumor  that  there  would  be 
preaching  there  is  a  congregation  assembled 
for  religious  worship,  within  the  meaning 
of  a  statute  protecting  such  a  congrega- 
tion from  disturbance,  although  the  rumolr 
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and  obedience ;  it  matters  not  the  faith  with 
nopect  to  the  Deity  entertained  by  the 
persons  so  assembled. 

Constitutional  law  —  religions  liberty. 

5.  The  crowning  glory  of  American  free- 
dom is  absolute  religious  liberty  and  the 
unquestioned  and  untrammeled  right  of 
i.«ch  person  to  worship  God  according  to 
the  dictates  of  his  own  conscience,  without 
let  or  hindrance  from  any  person  or  any 
source  whatever. 

Same  ^  eqaal  protection. 

6.  The  law  affords  equal  protection  to 
the  religious  views,  rites,  and  forms  of  wor- 
ship of  all  denominations,  all  classes,  and 
ill  sects,  and  does  not  undertake  to  statu 
of  vliat  they  shall  consist,  or  how  such 
services  shall  be  conducted. 

Definition  — •  religious  service. 

7.  The  celebration  of  the  birth  of  Christ 
is  a  '^religious  service"  in  commemoration 
of  an  event  upon  which  the  hopes  and 
destinies  of   all   Christendom   depend. 

(March  15,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Pottawatomie  County  Court  con- 
icting  them    of   disturbing  religious  wor- 
ship. Affirmed. 

Statement  by  Furman,  J.: 

Joe  Cline  and  Ellis  Cline  were  convicted 
in  the  county  court  of  Pottawatomie  county, 
charged  with  the  offense  of  disturbing  re- 
ligious worship.  The  punishment  of  appel- 
lant Joe  Cline  was  assessed  at  a  fine  of  $50 
tod  ten  days'  confinement  in  the  county 
jail.  The  punishment  of  appellant  Ellis 
Cline  was  assessed  at  a  fine  of  $25  and  ten 
days'  confinement  in  the  county  jail.  Ap- 
pealed. 

The  evidence  in  this  case  may  be  stated 
in  narrative  form  as  follows:  On  the  even- 
ing of  the  24th  day  of  December,  1910, 
there  was  a  Christmas  tree  celebration  in  a 
pablic  school  building  in  Pottawatomie 
county,  which  building  was  used  both  as  a 
sehoolhouse  and  also  as  a  church  house.  The 
meeting  in  question  was  held  under  the  aus- 
pices of  the  Methodist  denomination.  The 
exercises   were    to   consist    of   distributing 

was  false  and  there  was  no  preaching. 
Laird  v.  State,  —  Tex.  Crim.  Rep.  — ,  166 
S.  W.  260. 

And  a  society  convened  for  public  wor- 
ship, although  not  known  by  any  distinctive 
or  sectarian  name,  is  within  a  statute  pro- 
tecting a  religious  society  from  disturb- 
tsce.    State  v.  Ringer,  6  Blackf.  109. 

Meetings  for  social  entertainment  or  educa- 
tional purposes. 

A  statute  making  it  a  misdemeanor  wil- 
Wly  to  disturb  **a  public  school,  private 
•chool,  or  Sunday  school,  or  any  assemblage 
or  meeting  of  any  sueh  school,"  does  not  ap- 
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presents  from  a  Christmas  tree,  recitations 
by  Sunday  school  scholars,  and  an  address 
or  sermon  upon  the  life  of  Christ  by  Rev. 
Mr.  Cross,  the  Methodist  preacher  in  charge 
of  that  station.  The  meeting  was  opened 
by  singing.  The  schoolroom  was  about  30x 
50  feet,  and  was  full  of  men,  women,  and 
children.  While  Mr.  Cross  was  speaking 
with  reference  to  the  birth  of  Christ,  and 
asking  the  Sunday  school  children  some 
questions,  someone  in  the  rear  of  the  room 
threw  a  pecan  at  the  preacher,  and  great 
confusion  was  created  by  a  number  of  young 
men  in  the  rear  of  the  building.  Mr.  Cross 
asked  the  question  as  to  where  Jesus  was 
bom.  Someone  among  the  young  men  in 
the  rear  of  the  building  answered,  "at 
Waco."  It  appears  that  Waco  was  the  name 
of  a  store  in  this  neighborhood.  So  much 
noise  was  made  by  the  young  men  in  the 
rear  of  the  building,  and  the  meeting  was  so 
much  disturbed  thereat,  that  Mr.  Cross  was 
not  able  to  conclude  his  remarks,  and  was 
compelled  to  take  his  seat.  Several  persons 
were  requested  to  go  back  in  the  rear  of  the 
building  and  get  the  names  of  those  who 
were  creating  the  disturbance.  As  a  result 
of  this  a  fight  ensued,  in  which  the  appel- 
lant Joe  Cline  participated,  and  the  appel- 
lant Ellis  Cline  used  the  most  shocking  pro- 
fanity. The  testimony  shows  that  great 
confusion  resulted  from  this  disturbance, 
in  which  both  of  the  appellants  participated. 

Messrs.  A.  J.  Carlton  and  Baldwin  A 
Pitman,  for  appellants: 

"The  assemblage  of  people"  disturbed  was 
not  one  "met  for  religious  worship." 

Wood  V.  State,  11  Tex.  App.  318;  Green 
V.  State,  —  Tex.  Crim.  Rep.  — ,  56  S.  W. 
916;  Layne  v.  State,  4  Lea,  199. 

Mr.  Charles  West,  Attorney  General', 
for  the  State: 

There  was  a  Christmas  song,  apparently 
of  a  religious  nature,  followed  by  recita- 
tions, and  then  a  talk  about  the  birth  of 
Christ.  Whether  the  meeting  was  or  was 
not  of  a  religious  nature  was  a  question  for 
the  jury. 

ply  to  a  "sleight  of  hand  performance" 
conducted  by  a  traveling  performer  in  a 
sehoolhouse  under  an  arrangement  with  the 
trustees.  Harwell  v.  State,  10  Ga.  App. 
116,  72  S.  E.  936. 

Political  or  official  meeting. 

A  political  meeting  for  the  discussion  of 
presidential  issues  is  a  lawful  assembly, 
within  a  statute  making  it  a  misdemeanor 
for  any  person  witiiout  authority  of  law 
wilfully  to  disturb  "any  assembly  or  meet- 
ing not  unlawful  in  its  character."  People 
V.  Malone,  156  App.  Div.  10,  141  N.  Y. 
Supp.  149.  J.  D-  C. 
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State  V.  Norris,  59  N.  H.  536;  Rogers  ▼. 
Brown,  20  N.  J.  L.  119. 

It  is  not  necessary  that  the  disturbance 
take  place  at  the  precise  time  when  religion 
is  the  uppermost  subject. 

State  V.  Ramsay,  78  N.  C.  448,  2  Am. 
Crim.  Rep.  133. 

Furman,  J.,  delivered  the  opinion  of  the 
court : 

First.  The  briefs  filed  in  behalf  of  ap- 
pellants in  this  cause  are  so  badly  type- 
written, indistinct,  blotted,  and  blurred  as 
to  be  almost  unintelligible.  For  the  pur- 
pose of  saving  expense  to  their  clients,  we 
are  perfectly  willing  to  permit  lawyers  to 
file  typewritten  briefs;  but  these  briefs 
should  be  so  prepared  that  they  may  be 
readily  read  and  understood  by  the  court. 
It  is  an  abuse  of  the  privilege  to  file  type- 
written briefs,  to  prepare  them  in  such 
manner  that  they  cannot  be  easily  read. 
We  have  had  so  much  trouble  with  indis- 
tinct typewritten  briefs  that  we  are  serious- 
ly considering  the  proposition  of  requiring 
all  briefs  to  be  printed,  and  will  be  forced  to 
do  so  if  counsel  do  not  exercise  more  care  in 
the  future  in  this  matter.  We  will  either 
have  to  adopt  this  rule,  or  we  will  be  forced 
to  strike  from  the  records  all  briefs  which 
are  not  clearly  typewritten,  and  treat  the 
cases  in  which  they  are  filed  as  having  been 
submitted  without  briefs. 

Second.  After  spendin'g  nearly  two  days 
in  trying  to  find  out  from  the  indistinct 
briefs  filed  just  what  the  contentions  of 
counsel  for  appellants  are,  we  think  that 
their  position  may  be  summed  up  in  the 
proposition  that  the  meeting  at  which  the 
disturbance  complained  of  occurred  was 
Rimply  a  Christmas  festival;  and  that,  as 
%\i(ih,  it  did  not  constitute  a  religious  meet- 
ing, within  the  meaning  of  our  statute. 
Counsel  for  appellants  have  cited  authori- 
ties from  a  number  of  states  supporting 
this  view;  but  they  have  overlooked  the  fact 
that  in  each  of  the  states  from  whose  opin- 
ions they  quote,  the  common-law  doctrine  of 
a  strict  construction  of  penal  statutes  pre- 
vails, and  that  the  opinions  upon  which  they 
rely  are  based  upon  this  doctrine.  An  entire- 
ly difTerent  rule  in  the  construction  of  penal 
statutes  exists  in  Oklahoma.  Section  2027, 
Comp.  Laws  1909,  is  as  follows:  "The  rule 
of  common  law  that  penal  statutes  are  to 
be  strictly  construed  has  no  application  to 
this  Code.  All  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  objects  and 
to  promote  justice." 

Let  us  now  apply  the  doctrine  of  a  liberal 
construction  to  the  statutes  upon  which  this 
prosecution  is  based,  and  accord  to  all  of 
their  provisions  the  fair  import  of  their 
45  L.R.A.(N.S.) 


terms,  with  a  view  to  effect  the  objects  for 
which  they  were  enacted  and  to  promote  jus- 
tice. This  is  just  what  we  are  required  to 
do  by  §  2027,  Comp.  Laws  1900. 

The  offense  of  disturbing  religious  meet- 
ings is  created  and  defined  by  §§  2072  and 
2073,  Comp.  Laws  1909,  as  follows: 

"Sec.  2072.  Disturbing  religious  meetings. 
— ^Every  person  who  wilfully  disturbs,  in- 
terrupts, or  disquiets  any  assemblage  of 
people  met  for  religious  worship,  by  an^ 
of  the  acts  or  things  hereinafter  enumerat- 
ed, is  guilty  of  a  misdemeanor. 

"Sec.  2073.  Definition  of  disturbance- 
The  following  are  the  acts  deemed  to  consti- 
tute disturbance  of  a  religious  meeting:  1. 
Uttering  any  profane  discourse,  committing 
any  rude  or  indecent  act,  or  making  any 
unnecessary  noise,  either  within  the  place 
where  such  meeting  is  held,  or  so  near  it  a« 
to  disturb  the  order  and  solemnity  of  tht- 
meeting.  2.  Exposing  to  sale  or  gift  anr 
ardent  or  distilled  liquors,  or  keeping  open 
any  huckster  shop,  within  1  mile  of  tlu^ 
place  where  any  religious  society  or  as- 
sembly shall  be  actually  convened  for  re- 
ligious worship,  and  in  any  other  place  than 
such  as  shall  have  been  duly  licensed »  and 
in  which  the  person  accused  shall  have  ac- 
tually resided  or  carried  on  business.  3. 
Exhibiting,  within  a  like  distance,  any 
shows  or  plays  without  a  license  by  the 
proper  authority.  4.  Engaging  in,  or  aiding 
or  promoting,  within  the  like  distance,  any 
racing  of  animals  or  gaming  of  any  de- 
scription. 5.  Obstnicting  in  any  manner, 
without  authority  of  law,  within  the  like 
distance,  the  free  passage  i^long  any  high- 
way to  the  place  of  such  meeting." 

It  is  seen  by  these  statutes  that  the  term^ 
"religious  meetings"  and  "religious  wor- 
ship" are  used  interchangeably  with  each 
other;  and  that  the  same  meeting  is  at- 
tached to  each.  The  law  guards  such  meet- 
ings so  carefully  that  it  makes  it  an  offense 
to  do  certain  things  within  1  mile  of  the 
place  at  which  they  are  held,  although  no 
actual  disturbance  be  proven  to  have  been 
occasioned  thereby.  The  theory  of  the  law- 
is  that  the  doing  of  these  prohibited  thin^ff 
within  such  close  proximity  to  the  place  of 
such  meetings  is  inconsistent  with  and  vio- 
lative of  the  spirit  and  harmony  of  such 
meetings,  and  the  law  therefore  necessarily 
implies  a  disturbance  therefrom. 

What  is  the  fair  import  of  the  term* 
"religious  meetings"  and  "religious  wor- 
ship?" The  word  "religion"  is  defined  in 
Webster's  New  International  Dictionary  ab 
follows:  "The  outward  act  or  form  by  which 
men  indicate  their  recognition  of  the  exis- 
tence of  a  god  or  of  gods  having  power  over 
their  destiny,  to  whom  obedience,  servicer 
and  honor  are  due;  the  feeling  or  expression 
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9l  human  love,  fear,  or  awe  of  some  super- 
human and  overruling  power,  whether  by 
profession  of  belief,  by  observance  of  rites 
and  ceremonies,  or  by  the  conduct  of  life; 
a  system  of  faith  and  worship;  a  manifesta- 
tion of  piety;  as,  ethical  religions;  mono- 
theistic religions;  natural  religion;  revealed 
religion;  the  religion  of  idol  worshippers. 
Religion  (as  distinguished  from  theology) 
is  subjective,  designating  the  feelings  and 
acts  of  men  which  relate  to  God.  As  dis- 
tinguished from  morality,  religion  denotes 
the  influences  and  motives  to  human  duty 
which  are  found  in  the  character  and  will 
of  God,  while  morality  describes  the  duties 
to  man,  to  which  true  religion  always  in- 
fluences." 

In  attempting  to  construe  our  statutes 
with  reference  to  disturbing  religious  meet- 
ings and  religious  worship,  we  must  remem- 
ber that  the  crowning  glory  of  American 
freedom  is  absolute  religious  liberty;  and 
that  every  American  has  the  unquestioned 
and  untrammeled  right  to  worship  God  ac- 
cording to  the  dictates  of  his  own  con- 
science, without  let  or  hindrance  from  any 
person  or  from  any  source.  The  term  "re- 
ligious worship,"  therefore,  can  have  no 
technical  meaning  in  a  legal  sense,  and  is 
not  restricted  to  any  denomination,  sect,  or 
mode  of  religious  worship.  In  its  true 
sense  a  religious  meeting  is  an  assemblage 
of  people  met  for  the  purpose  of  perform- 
ing acts  of  adoration  to  the  Supreme  Being, 
or  to  perform  religious  services  in  recogni- 
tion of  God  as  an  object  of  worship,  love, 
and  obedience ;  it  matters  not  the  faith  with 
respect  to  the  Deity  entertained  by  the  per- 
sons so  assembled. 

The  law  affords  equal  protection  to  the  re- 
ligious views,  rites,  and  forms  of  worship 
of  all  denominations,  all  classes,  and  all 
sects,  and  does  not  undertake  to  state  of 
what  they  shall  consist,  or  how  such  serv- 
ices shall  be  conducted.  Therefore,  as  to 
whether  or  not  a  congregation  of  persons 
constitutes  a  religious  meeting  assembled 
for  religious  worship  is  necessarily  largely 
a  question  of  fact  to  be  determined  by  the 
jury  from  the  evidence  and  under  proper 
instructions  from  the  court.  A  Christmas 
festival  is  not  necessarily  a  religious  meet- 
ing, and  unfortunately  it  sometimes  con- 
stitutes anything  except  a  religious  service; 
and  as  to  whether  or  not  this  is  true  is  al- 
ways a  question  for  the  jury,  under  the 
testimony  of  each  case  and  proper  instruc- 
tions from  the  court.  This  court  takes  ju- 
dicial notice  of  the  fact  that  religious  serv- 
ices in  this  country  generally  consist  of 
songs,  sermons,  and  prayers.  Counsel  for 
appellants  lay  great  stress  upon  the  fact 
that  there  is  no  direct  proof  in  the  record 
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that  any  formal  prayer  had  been  offered  on 
this  occasion  prior  to  the  disturbance;  but 
this  court  also  takes  judicial  notice  of  the 
fact  that  some  religious  meetings  are  held 
without  formal  prayer.     But  even  if  formal 
prayer  was  necessary  and  had  not  been  of- 
fered, there  is  every  reason  to  believe  from 
the  evidence   in  the  record  that   it  would 
have  been  offered,  had  it  not  been  for  the 
conduct  of  appellants  and  those  acting  with 
them.     The  proof  is  certain  that  the  Metho- 
dist denomination  had  charge  of  the  meet- 
ing, and  a  song  had  been  sung,  and  that 
Rev.  Mr.  Cross,  the  Methodist  preaclier  in 
charge  of  that  station,   was  delivering  an 
address  or  sermon  upon  the  birth  of  Christ, 
a  theme  upon  which  the  hopes  and  destinies 
of  all  Christendom  depend.     It  was  at  this 
point  that  the  meeting  was  disturbed  by  the 
brutal,  cowardly,  ruffianly  and  sacrilegious 
conduct  of  appellants  and  those  acting  with 
them,   as  charged   in  the  information  and 
proven  by  the  testimony.    It  would  be  diffi- 
cult to  imagine  anything  more  highly  cal- 
culated to  wound  the  religious  sentiments 
of  the  persons  there  assembled,  and  to  create 
a  disturbance,  than  the  conduct  of  which 
the  testimony  shows  appellants  and  those 
acting  with  them  were  guilty.     To  sustain 
the   contention    of    counsel   for   appellants 
would  be  to  make  a  burlesque  of  both  re- 
ligion and  the  law,  and  to  place  the  most 
sacred  emotions  of  the  human  heart  at  the 
mercy  of  brutality,  ruffianism,  and  rowdy- 
ism.    We  are  only  surprised  that  appellants 
and  all  persons  acting  with  them  were  not 
each  sent  to  jail  for  six  months  and  fined 
the  sum  of  $500.     The  conduct  of  which  ap- 
pellants  were   clearly   proven  to  be  guilty 
cannot  be  too  severely  condemned,  and  all 
such   characters  should   be  made  to   know 
that  if  they  do  not  respect  the  law,  which 
protects  the  rights  and  feelings  of  others, 
they  will  be  treated  and  punished  as  com- 
mon criminals. 

This  is  the  first  time  that  the  question  as 
to  what  constitutes  a  disturbance  of  re- 
ligious worship  has  even  been  presented  to 
this  court  for  determination.  This  char- 
acter of  offense  is  so  wanton  and  inexcus- 
able, and  is  so  destructive  of  peace,  morals, 
and  good  order,  that  we  feel  that  the  law 
should  be  liberally  construed  in  favor  of  the 
state,  and  strictly  construed  against  ap- 
pellants. Such  characters  are  notified  that 
they  will  look  in  vain  to  this  court  for 
protection  when  they  violate  either  the  let- 
ter or  spirit  of  these  statutes. 

We  find  no  prejudicial  error  in  the  record. 
The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

Armstroni^,  P.  J.,  and  Doyle,  J.,  concur. 
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W.  Norton  Deceased,  Appt., 

V. 

Alrt)REW  J.  TALLAS. 

(—  C.  C.  A.  — ,  206  Fed.  6.) 

Boundary  —  between  states  —  change 
of  channel  of  riTer. 

1.  The  dredging  of  a  new  channel  by 
the  government  in  a  river  which  forms 
the  boundary  between  two  states  does  not 
change  the  state  boundary  from  the  middle 
of  the  former  main  navigable  channel  to 
the  newly  formed  channel. 

Water  —  riparian   rights   —  effect  of 
changing  channel  by  dredging. 

2.  The  riparian  right  of  access  does  not 
entitle  the  owner  of  the  upland  to  islands 
in  a  river  forming  a  boundary  between 
states,  which,  although  in  private  owner- 
ship in  the  otiier  state,  were  placed  between 
his  land  and  the  main  channel  because  of 
the  changing  of  such  channel  by  a  govern- 
ment improvement  in  aid  of  navigation. 

Equity  —  Jurisdiction  —  quieting  title 
to  Island. 

3.  Equity  has  no  jurisdiction  of  a  suit 
to  quiet  title  to  an  island  in  a  navigable 
river  the  naked  title  to  the  bed  of  which 
is  in  the  state,  since  the  riparian  owner 
mav,  where  the  state  law  gives  him  title  to 
such  islands,  recover  possession  by  an  ac- 
tion   of    ejectment. 

(March   24,   1913.) 

APPEAL  by  defendant  Whiteside  and  com- 
plainant Norton  from  a  decree  of  the 
District  Court  of  the  United  States  for  the 
District  of  Minnesota  in  favor  of  complain- 
ant against  Whiteside  but  denying  relief 
against  Tallas  in  a  proceeding  to  establish 
riparian  rights  upon  the  St.  Louis  river. 
Reversed  upon  first  appeal.  Affirmed  upon 
second. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook  and  Smith,  Circuit 
Judges  and  Van  Valkenburgh,  District 
Judge. 

Note. —  For  change  of  channel  as  change 
of  state  boundary,  see  note  to  State  v. 
Bowen,  39  L.R.A(N.S.)  200.  For  title  to 
islands,  see  notes  to  Holman  v.  Hodges,  58 
L.R.A.  673,  and  Wilson  v.  Watson,  35 
L.R.A.(N.S.)  227.  And  see  other  notes  re- 
ferred to  in  the  latter  note. 
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Messrs.  Alfred  Jaques,  Theodore  T. 
Hudson,  and  Luther  C.  Harris,  for  ap- 
pellant Whiteside:  j 

The  middle  of  the  main  channel  is  the 
boundary. 

Louisiana  v.  Mississippi,  202  U.  8.  1,  50 
L.  ed.  913,  26  Sup.  Ct.  Rep.  408,  571;  1 
Halleck,  International  Law,  chap.  6,  p.  146; 
Creasy,  International  Law,  p.  221,  Ko.  230. 

The  circuit  court  was  without  jurisjic- 
tion. 

State  V.  Bowen,  149  Wis.  203,  39  L.R.A. 
(N.S.)  200,  135  N.  W.  494;  Iowa  v.  Illinois. 
147  U.  S.  1,  37  L.  ed.  55,  13  Sup.  Ct.  Kep. 
239;  Re  Devoe  Mfg.  Co.  108  U.  S.  401.  27 
L.  ed.  764,  2  Sup.  Ct.  Rep.  894. 

When  a  boundary  line  between  two  states 
has  been  definitely  fixed  the  only  way  in 
which  that  boundary  line  can  be  changi-it 
is  either  by  the  mutual  agreement  of  the 
states,  or  by  gradual  and  imperceptible 
changes  brought  about  by  natural  causes. 

State  V.  Bowen,  149  Wis.  203,  39  L.R.A. 
(N.S.)  200,  135  N.  W.  494;  Washinjrton 
V.  Oregon,  211  U.  S.  127,  53  L.  ed.  118,  20 
Sup.  Ct.  Rep.  47;  Nebraska  v.  Iowa,  143 
U.  S.  359,  36  L.  ed.  186,  12  Sup.  Ct.  Hep. 
396;  Missouri  v.  Nebraska,  196  U.  S.  23,  49 
L.  ed.  372,  25  Sup.  Ct.  Rep.  155. 

Under  the  law  of  the  state  of  Wisconsin, 
where  a  stream  forms  a  boundary  of  the 
state,  the  shore  owner  takes  title  to  the 
middle  of  the  main  channel. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Hardin  v.  Jordan,  140  U.  S.  371,  3J 
L.  ed.  428,  11  Sup.  Ct.  Rep.  808;  Hobart  v. 
Hall,  174  Fed.  439;  Franzini  ▼.  Layland, 
120  Wis.  72,  97  N.  W.  499 ;  Farris  v.'Bent- 
ley,  141  Wis.  671,  124  N.  W.  1003. 

A  grant  from  the  government,  without 
reservation,  of  lands  on  the  bank  of  a  navi- 
gable river,  vests  in  the  purchaser  the  title 
to  any  unsurveyed  islands  lying  between 
the  main  land  and  the  center  of  the  stream. 

Chandos  v.  Mack,  77  Wis.  573,  10  L.R.A. 
207,  20  Am.  St.  Rep.  139,  46  N.  W.  803; 
Franzini  v.  Layland,  120  Wis.  72,  97  N.  W. 
499;  Sliter  v.  Carpenter,  123  Wis.  578,  102 
N.  W.  27;  Farris  v.  Bently,  141  Wis.  671, 
124  N.  W.  1003;  Kaskaskia  v.  McClure,  167 
III.  23,  47  N.  E.  72 ;  Schurmeier  v.  St.  Paul 
&  P.  R.  Co.  10  Minn.  82,  88  Am.  Dec.  59. 
Gil.  59;  Webber  v.  Axtell,  94  Minn.  375, 
6  L.RA.(N.S.)  194,  102  N.  W.  915;  Grand 
Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S. 
87,  40  L.  ed.  85,  15  Sup.  Ct.  Rep.  991; 
Whitaker  v.  McBride,  397  U.  S.  510,  49  L 
ed.  857,  25  Sup.  Ct.  Rep.  530;  United  States 
V.  Chandler-Dunbar  Water  Power  Co.  209 
U.  S.  447,  52  L.  ed.  881,  28  Sup.  Ct  Rep. 
579;  Hall  v.  Hobart,  108  C.  C.  A.  348,  186 
Fed.  426. 

The  riparian  right  is  a  property  right, 
and   the   owner   of   it  cannot  be   deprived 
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thereof  without  due  process  of  law  and  the 
parment  of  just  compensation. 

Brisbine  ▼.  St.  Paul  &  S.  C.  R.  Co.  23 
Mma.  114;  Hanford  v.  St.  Paul  &  D.  R.  Co. 
43  Minn.  104.  7  LJI.A.  722,  44  N.  W.  1144; 
Yates  ▼.  Milwaukee,  10  Wall.  497,  19  L.  ed. 

There  is  nothing  in  the  doctrine  of  the 
ri^ht  of  access  that  guarantees  to  every 
>aort  owner  the  right  to  extend  the  side 
iinp«  of  his  shore  land,  in  a  straight  line, 
to  any  artificial  channel  that  might  there- 
aft«'r  be  dug  by  human  agencies. 

<;ould.  Waters,  §  138;  1  Farnham, 
Waters,  3d  cd.  p.  511;  Franzini  v.  Layland, 
IfO  Wis.  82,  97  N.  W.  499;  St.  Louis  v. 
Rutz,  138  U.  S.  226,  34  L.  ed.  941,  31  Sup. 
Ct  Rep.  337. 

The  rule  in  Wisconsin  is  that  an  owner  of 
land  upon  a  navigable  or  non -navigable 
stream  has  title  in  fee  to  the  center  of  the 
main  channel  of  the  stream. 

Jones  v.  Pettibone,  2  Wis.  308;   Walker 
T.  Sbepardson,  4  Wis.  486,  65  Am.  Dec.  324 ; 
Mariner  v.  Schulte,  13  Wis.  693;  Arnold  v. 
Elmore.  16  Wis.  610;  Yates  v.  Judd,  18  Wis. 
119:  Wisconsin  River  Improv.  Co.  v.  Lyons, 
30  Wis.  61 ;  Olson  ▼.  Merrill,  42  Wis.  203 ; 
IVlaplaine  t.  Chicago  &  N.  W.  R.  Co.  42 
WU.  214,   24   Am.   Rep.   386;    Norcross  v. 
Griffiths.  65  Wis.  599,  56  Am.  Rep.  642,  27 
X.  W.  606;  Chandos  ▼.  Mack,  77  Wis.  573, 
10  L.R.A.  207,  20  Am.  St.  Rep.  139,  46  N. 
W.  803:  Abbott  v.  Cremer,  118  Wis.  377,  95 
X.  \V.  387 ;   Franzini  v.  Layland,  120  Wis. 
72.  97  X.  W.  490 ;  Walls  v.  Cunningham,  123 
Wii..  346,  101  N.  W.  696;  Sliter  ▼.  Carpen- 
Ut.  123  Wis,  678,  102  N.  W.  27 ;  Farris  v. 
Bentley,   141    Wis.   671,   124   N.   W.    1003; 
Kelley  v.  Salvas,  146  Wis.  543,  131  N.  W. 
Oi.    State   ▼.    Bowen,    149    Wis.  203,    39 
LR.A.(N.S.)    200,  135  N.  W.  494;   Schur- 
meier  v.  St.  Paul  A  P.  R.  Co.  10  Minn.  82, 
^S  Am.  Dec.  59,  Gil.  59;  Jones  v.  Pettibone, 
2  Wis.  308;  Union  Depot,  Street  R.  &  Trans- 
fer Co.  V.  Brunswick,  31  Minn.  297,  47  Am. 
R^.  789,  17  N.  W.  626. 

Mf^srs.  Jed  L.  Washburn,  William  D. 
Bailey.  Oscar  3Iitchell,  and  Albert  C. 
Gillette,  for  appellant  Norton: 

The  purpose  of  making  the  center  of  the 
in.^in  navigable  channel  boimdaries  is  to 
?iTe  each  state  and  the  citizens  thereof  full 
^ct^^  to  the  navigable  waters  and  channel 
ot  tlie  stream  so  that  they  cannot  be  cut 
off  therefrom. 

Iowa  V.  Illinois,  147  U.  S.  1,  37  L.  ed.  55, 
13  Sup.  Ct.  Rep.  239 ;  Buttenuth  v.  St.  Louis 
Bridge  Co.  123  IlL  535,  5  Am.  St.  Rep.  645, 
IT  X.  E.  439 ;  Handly  v.  Anthony,  5  Wheat. 
3"i  5  L.  ed.  113;  Franzini  v.  Layland,  120 
^ia.  T2,  97  N.  W.  499;  Indiana  v.  Ken- 1 
tacky.  136  U.  8,  479,  34  L.  ed.  329,  10  Sup. 
« L.RA.(N5.)  8 


Ct.  Rep.  1061;  Missouri  ▼.  Kentucky,  11 
Wall.  395,  20  L.  ed.  116. 

The  title  to  the  bed  of  the  stream,  a  sub- 
ordinate matter,  is  subordinate  to  the  con- 
trol over  commerce  and  over  the  navigable 
waters. 

Gibson  v.  United  States,  166  U.  S.  269,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  578;  Scranton 
V.  Wheeler,  179  U.  S.  141,  45  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48;  Stockton  v.  Baltimore 
&  N.  Y.  R.  Co.  1  Inters.  Com.  Rep.  411,  32 
Fed.  9. 

There  is  no  reason  for  saying  that  the 
interstate    boundary    must    forever    follow 
the    sinuous   thread  of   the   original    deep 
water. 

Iowa  V.  Illinois,  147  U.  S.  1,  37  L.  ed.  55, 
13  Sup.  Ct.  Rep.  239;  Gibson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17  Sup. 
Ct.  Rep.  578;  Franzini  v.  Layland,  120  Wis. 
72,  97  N.  W.  499;  Handly  v.  Anthony,  5 
W^hcat.  374,  5  L.  ed.  113 ;  Nebraska  v.  Iowa, 
143  U.  S.  359,  36  L.  ed.  186,  12  Sup.  Ct. 
Rep.  396;  Missouri  v.  Nebraska,  196  U.  S. 
23,  49  L.  ed.  372,  25  Sup.  Ct.  Rep.  155; 
State  V.  Muncie  Pulp  Co.  119  Tenn.  47,  104 
S.  W.  437 ;  Barney  v.  Keokuk,  94  U.  S.  324, 
24  L.  ed.  224 ;  Buttenuth  v.  St.  Louis  Bridge 
Co.  123  111.  535,  5  Am.  St.  Rep.  545,  17  N. 
E.  439. 

A  riparian  owner  will  not  be  cut  off  from 
his  rights  by  having  the  owner  of  the  op- 
posite shore,  claiming  to  own  the  technical 
and  servient  title  to  the  state  boundary, 
put  in  between  him  and  the  navigable  and 
navigated  channel. 

Sullivan  Timber  Co.  v.  Mobile,  110  Fed. 
186;  Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  ed.  984;  Paine  Lumber  Co.  v.  United 
States,  55  Fed.  854;  Sage  v.  New  York,  154 
N.  Y.  61,  38  L.R.A.  606,  61  Am.  St.  Rep. 
592,  47  N.  E.  1096 ;  Harding  v.  Minneapolis 
Northern  R.  Co.  28  C.  C.  A.  419,  65  U.  S. 
App.  257,  84  Fed.  287 ;  Richardson  v.  United 
States,  100  Fed.  714;  Button  v.  Strong,  1 
Black  29,  17  L.  ed.  31;  St.  Paul  &  P.  R. 
Co.  V.  Schurmeier,  7  Wall.  273,  19  L.  ed. 
74;  Packer  v.  Bird,  137  U.  S.  661,  34  L. 
ed.  819,  11  Sup.  Ct.  Rep.  210;  St.  Louis 
V.  Rutz,  138  U.  S.  226,  34  L.  ed.  941,  11 
Sup.  Ct.  Rep.  337;  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808;  Kaukauna  Water  Power  Co,  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254,  35  L. 
ed.  1004,  12  Sup.  Ct.  Rep.  173;  St.  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water 
Comrs.  168  U.  S.  349,  42  L.  ed.  497,  18  Sup. 
Ct.  Rep.  157;  Atlee  v.  Northwestern  Union 
Packet  Co.  21  Wall.  389,  22  L.  ed.  619; 
Mitchell  ▼.  Smale,  140  U.  S.  406,  35  L.  ed. 
442,  11  Sup.  Ct.  Rep.  819,  840;  Whitaker 
V.  McBride,  197  U.  S.  610,  49  L.  ed.  857,  25 
Sup.  Ct.  Rep.  630;  United  States  ▼.  Chand- 
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ler-Dunbar  Water  Power  Co.  209  U.  S.  447, 
52  L.  ed.  881,  28  Sup.  Ct.  Rep.  679. 

In  Minnesota  the  owner  of  the  shore  lands 
abutting  upon  navigable  water  takes  title 
only  to  the  shore,  with  incidental  riparian 
rights,  whether  the  same  be  the  waters  of  a 
lake  or  stream. 

In  Wisconsin,  as  in  Minnesota,  the  state 
holds  the  bed  of  navigable  waters  in  trust 
in  sovereign  capacity  unalienable,  whether 
in  lake  or  stream. 

Schurmeier  v.  St.  Paul  &  P.  R.  Co.  10 
Minn.  82,  Gil.  59,  88  Am.  Dec.  59;  Bris- 
bine  v.  St.  Paul  &  S.  C.  R.  Co.  23  Minn.  114; 
St.  Paul,  S.  &  T.  F.  R.  Co.  v.  First  Div.  St. 
Paul  &  P.  R.  Co.  26  Minn.  31,  49  N.  W.  303 ; 
Morrill  v.  St.  Anthony  Falls  Watcr-Power 
Co.  26  Minn.  222,  37  Am.  Rep.  399,  2  N.  W. 
842;  Union  Depot,  Street  R.  &  Transfer  Co. 
V.  Brunswick,  31  Minn.  297,  47  Am.  Rep. 
789,  17  N.  W.  626;  Lake  Superior  Land  Co. 
V.  Emerson,  38  Minn.  406,  8  Am.  St.  Rep. 
679,  38  N.  W.  200 ;  Miller  v.  Mendenhall,  43 
Minn.  95,  8  L.R.A.  89,  19  Am.  St.  Rep.  219, 
44  N.  W.  1141;  Hanford  v.  St.  Paul  &  D. 
R.  Co.  43  Minn.  104,  7  L.R.A.  722,  44  N. 
W.  1144;  Waite  v.  May,  48  Minn.  453,  51 
N.  W.  471;  Gilbert  v.  Eldridge,  47  Minn. 
210,  13  L.R.A.  411,  49  N.  W.  679;  Brad- 
shaw  V.  Duhith  Imperial  Mill  Co.  52  Minn. 
59,  53  N.  W.  1066;  Everson  v.  Waseca,  44 
Minn.  247,  46  N.  W.  405;  Lamprey  v.  State, 
52  Minn.  181,  18  L.R.A.  670,  38  Am.  St. 
Rep.  541,  53  N.  W.  1139;  Witty  v.  Nicollet 
County,  76  Minn.  288,  79  N.  W.  112;  Shell 
V.  Matteson,  81  Minn.  38,  83  N.  W.  491. 

Tlie  shore  owner  in  Wisconsin  has  no 
greater  rights  than  the  shore  owner  on  the 
Minnesota  side. 

Jones  V.  Pettibone,  2  Wis.  308;  Walker 
V.  Shepardson,  4  Wis.  486,  65  Am.  Dec.  324; 
Milwaukee  v.  ^lilwaukee  &  B.  R.  Co.  7  Wis. 
85;  Mariner  v.  Schulte,  13  Wis.  623;  Ar- 
nold v.  Elmore,  16  Wis.  510;  Yates  v.  Judd, 
18  Wis.  119;  Wisconsin  River  Improv.  Co. 
v.  Lyons,  30  Wis.  61;  Olson  v.  Merrill.  42 
Wis.  203;  Boorman  v.  Sunnuchs,  42  Wis. 
233;  Diedrich  v.  Northwestern  Union  R. 
Co.  42  Wis.  248,  24  Am.  Rep.  399;  Cohn 
V.  Wausau  Boom  Co.  47  Wis.  314,  2  N.  W. 
546;  Norcroes  v.  Griffiths,  65  Wis.  599,  56 
Am.  Rep.  642,  27  N.  W.  606;  Chandos  v. 
Mack,  77  Wis.  573,  10  L.R.A.  207,  20  Am. 
St.  Rep.  139,  46  N.  W.  803;  McLennan  v. 
Prentice,  85  Wis.  427,  55  N.  W.  764 ;  Rey- 
sen  V.  Roate,  92  Wis.  543,  66  N.  W.  599; 
Priewe  v.  Wisconsin  State  Land  &  Improv. 
Co.  93  Wis.  534,  33  L.R.A.  645,  67  N.  W. 
918;  Ne-pee-nauk  Club  v.  Wilson,  96  Wis. 
290,  71  N.  W.  661;  Willow  River  Club  v. 
Wade,  100  Wis.  86,  42  L.R.A.  305,  76  N.  W. 
273;  Mendota  Club  v.  Anderson,  101  Wis. 
479,  78  N.  W.  185;  Pewaukee  v.  Savoy,  103 
Wis.  271,  50  LJt.A.  836,  74  Am.  St.  Rep. 
45  L.R.A.(N.S.) 


859,  79  N.  W.  436;  Priewe  ▼.  Wisconsin 
State  Land  &  Improv.  Co.  103  Wis.  537,  74 
Am.  St.  Rep.  904,  79  N.  W.  780;  Illinois 
Steel  Co.  v.  Bilot,  109  Wis.  418,  83  Am. 
St.  Rep.  906,  84  N.  W.  855,  85  N.  W.  402 : 
Atty.  Gen.  ex  rel.  Askew  v.  Smith,  109  Wife. 
532,  85  N.  W.  512;  Rossmiller  v.  SUte,  114 
Wis.  169,  58  L.RJ^.  93,  91  Am.  St.  Rep.  910. 
89  N.  W.  839;  Abbott  v.  Cremer,  118  WU. 
377,  95  N.  W.  387;  McCarthy  v.  Murphy, 
119  Wis.  159,  100  Am.  St.  Rep.  876,  i>G  N. 
W.  531 ;  Franzini  v.  Layland,  120  Wis.  72, 
97  N.  W.  499;  Walls  v.  Cunningham,  l:i3 
Wis.  346,  101  N.  W.  606;  Sliter  v.  Carpen- 
ter, 123  Wis.  578,  102  N.  W.  27;  Minehan 
V.  Murphy,  149  Wis.  14,  134  N.  W.  1130: 
Kelley  v.  Salvas,  146  Wis.  543,  131  N.  W. 
436;  Farris  v.  Bentley,  141  Wis.  671,  124 
N.  W.  1003. 

These  waters  should  be  held  to  be  a  part 
of  the  Great  Lake  and  governed  in  all 
respects  by  the  law  applicable  thereto. 

Ainsworth  v.  Munoskong  Hunting  &  Fish- 
ing Club,  159  Mich.  61,  123  N.  W.  802; 
Sherwood  v.  State  Land  Office  Comrs.  113 
Mich.  227,  71  N.  W.  532;  People  v.  Silber- 
wood,  110  Mich.  106,  32  L.R.A.  694,  67  X. 
W.  1087;  State  v.  Lake  St.  Clair  Fishing  & 
Shooting  Club,  127  Mich.  580,  87  N.  W.  117: 
State  V.  Venice  of  America  Land  Co.  irH> 
Mich.  680,  125  N.  W.  770;  People  v.  Feat'.u-r- 
ly,  35  N.  Y.  S.  R.  156,  12  N.  Y.  Supp.  3^f^ : 
Bodi  V.  Winous  Point  Shooting  Club,  57 
Ohio  St.  226,  48  N.  E.  944;  Iloog  v.  Ikor- 
man,  41  Ohio  St.  81,  52  Am.  Rep.  71: 
Fletcher  v.  Phelps,  28  Vt.  257;  Lawton  t. 
Steele,  119  N.  Y.  226,  7  L.R.A.  134,  10  Am. 
St.  Rep.  813,  23  N.  E.  878;  Ne-pee-nauk 
Club  V.  Wilson,  96  Wis.  290.  71  N.  W.  0<S1. 
The  presence  of  the  small  island,  or  tht* 
remnant  thereof,  is  not  a  controlling  el*^- 
ment  in  this  controversy. 

Rossmiller  v.  State,  114  Wis.  169.  5S 
L.R.A.  93,  91  Am.  St.  Rep.  910,  89  X.  W. 
839;  Hobart  v.  Hall,  174  Fed.  433,  108  C 
C.  A.  348,  186  Fed.  426;  McLennan  v. 
Prentice,  85  Wis.  444,  55  N.  W.  764;  Dieil- 
rich  V.  Northwestern  Union  R.  Co.  42  Wis. 
248,  24  Am.  Rep.  399;  Delaplaine  v.  Chicago 
&  N.  W.  R.  Co.  42  Wis.  214,  24  Am.  Rep. 
386;  Priewe  v.  Wisconsin  State  Land  & 
Improv.  Co.  93  Wis.  534,  33  L.R.A.  645,  67 
N.  W.  918;  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110. 

Messrs.  Daniel  G.  Cash  and  John  B. 
Richards,  Jr.,  for  appellee  Tallas: 

No  territorial  jurisdiction  exists  in  the 
circuit  court  of  the  fifth  district  of  Minne- 
sota. 

Missouri  v.  Kentucky,  11  Wall.  395,  401, 
20  L.  ed.  116,  119;  Indiana  v.  Kentucky,  136 
U.  S.  479,  508,  34  L.  ed.  329,  332,  10  Sup. 
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4  t.  Repi  1051 ;  Stockley  v.  Cissna,  56  C.  €. 
A,  324,  119  Fed.  812. 

The  plaintifTs  bill,  as  to  Tallas,  is  an  ac- 
tion in  ejectment  in  the  guise  of  a  bjLll  in 
chancery. 

The  plaintiff  has  a  plain,  adequate,  and 
•  i*rup1ete  remedy  by  ejectment  at  law  to  es- 
uMifh  every  right  he  claims. 

Zanders  ▼.  Derereux,  8  C.  C.  A.  629,  19 
V.  S.  App.  630,  60  Fed.  311;  Jones  v.  Mac- 
K^*Tizie,  58  C.  C.  A.  96,  122  Fed.  390;  Hipp 
V.  Babin,  19  How.  271,  277,  15  L.  ed.  633, 
635 ;  Whitehead  v.  Shattuck,  138  U.  S.  146, 
•II,  34  L.  ed.  873,  874,  11  Sup.  Ct.  Rep. 
270;  United  States  v.  Wilson,  118  U.  S.  SO, 
no  L.  ed.  110,  6  Sup.  Ct.  Rep.  991;  Lewis  v. 
»  ccks.  23  Wall.  466,  23  L.  ed.  70;  Killian 
T.  ir.>b'mghaud,  110  U.  S.  568,  28  L.  ed.  246, 
4  Sup.  Ct.  Rep.  232;  Fussell  v.  Gregg,  113 
r.  S.  550,  28  L.  ed.  993,  5  Sup.  Ct.  Rep.  631; 
Gait  V.  Galloway,  4  Pet.  332,  7  L.  ed.  876; 
Nott  V.  Xeeley,*140  U.  S.  100,  35  L.  ed.  358, 
11  Sup.  Ct.  Rep.  712;  Boston  &  M.  Consol. 
<V»np<»r  Sl  S.  Min.  Co.  v.  Montana  Ore  Pur- 
"la^ine  Co.  188  U.  S.  632,  634,  47  L.  ed. 
f^l*^,  628,  23  Sup.  Ct.  Rep.  434;  Lawson  v. 
rnJt<Hl  States  Min.  Co.  207  U.  S.  1,  9,  52  L. 
M.  65,  74, 28  Sup.  Ct.  Rep.  15 ;  Lacassagne  v. 
Chtapuis,  144  U.  S.  119,  36  L.  ed.  368,  12 
*^'ip.  Ct.  Rep.  659;  Thompson  v.  Central 
J»iio  R.  Co.  6  Wall.  134,  18  L.  ed.  765; 
\  nion  P.  R.  Co.  v.  Cunningham,  173  Fed. 
>^.  (iombert  v.  Lyon,  80  Fed.  305;  Gordon 
V.  Jackson,  72  Fed.  86;  Giberson  v.  Cook, 
.24  Fed.  986;  Southern  P.  R.  Co.  v.  Good- 
rich, 57  Fed.  879;  Taylor  v.  Clark,  89  Fed. 
7;  Davidson  v.  Calkins,  92  Fed.  231. 

Van  Valkenburgh,  District  Judge,  de- 
livered the  opinion  of  the  court: 

Ibis  is  a  suit  in  equity  brought  by  George 
W.  Norton  as  executor  and  trustee,  com- 
plainant below,  against  Robert  B.  White- 
lide,  E.  P.  Alexander,  and  Andrew  J.  Tallas 
aa  defendants.  For  clearness  and  conven- 
icDee,  the  terms  "complainant"  and  "defend- 
tnt'*  will  be  used  in  this  opinion. 

Tbe  St.  Louis  river  flows  into  the  west- 
em  end  of  Lake  Superior;  at  its  mouth  it 
videos  into  an  estuary  presenting  more  than 
one  channel  and  broad  expanses  of  water, 
all  finally  flowing  into  the  lake  proper 
through  a  natural  entry  between  two  points 
uf  land  called,  respectively,  "Minnesota 
point"  and  "Wisconsin  point."  One  of 
t'Q»e  broader  expanses,  nearest  the  main 
^y  of  the  lake,  is  called  "superior  bay,'* 
Mother  to  the  westward  "St.  Louis  bay," 
and  a  third  still  further  west  "Pokegama 
^*j"  As  might  be  supposed,  this  estuary 
'onuins  islands  of  greater  and  less  size  and 
pnminenee.  The  city  of  Duluth,  Minnesota, 
^ith  its  environments,  is  situated  upon  the 
Aorth  ghore  of  these  waters,  and  the  city 
*5  L^^lNJS.) 


of  Superior  upon  the  southern  or  Wisconsin 
shore. 

The  St.  Louis  river  for  some  distance  from 
its  mouth  forms  the  boundary  line  between 
the  states  of  Minnesota  and  Wisconsin.  The 
enabling  act,  for  the  admission  of  the  state 
of  Wisconsin,  described  its  boundary  as 
running  "through  the  center  of  Lake  Su- 
petior  to  the  mouth  of  the  St.  Louis  river, 
thence  up  the  main  channel  of  said  river 
to  the  first  rapids  in  the  same  above  the 
Indian  village,  according  to  Nicollet's  map." 

The  later  enabling  act,  for  the  state  of 
Minnesota,  used  terms  more  general,  but 
consistent  with  the  former  description.  The 
complainant,  Norton,  has  for  many  years 
past  been  the  owner  of  certain  lands  located 
on  the  northerly  or  Minnesota  shore  of  these 
waters,  about  8  or  10  miles  above  the  points 
forming  the  natural  entry,  to  which  refer- 
ence has  been  made.  The  defendant  White- 
side, and  his  predecessors  in  title,  have  for 
many  years  been  the  owners  of  an  island, 
known  as  "Big  island,"  lying  south  of  the 
lands  of  Norton,  and  conceded  to  be  in  the 
state  of  Wisconsin.  The  distance  between 
Big  island  and  the  Norton  lands  is  about 
2,000  feet.  Some  time  after  the  survey  of 
Big  island  there  began  to  form  in  the  waters 
between  the  lands  of  Norton  and  Whiteside 
a  smaller  island,  which  has  since  become  a 
distinct  body  of  land,  and  which  forms  the 
subject-matter  of  this  controversy.  At  that 
time,  and  at  all  times  prior  to  1899,  and 
perhaps  until  1902,  the  main  natural  chan- 
nel at  this  point  ran  within  a  few  hundred 
feet  of  the  Minnesota  shore*  in  front  of  the 
Norton  lands,  and  north  of  the  small  island 
thus  formed  between 'the  lands  of  Norton 
and  Whiteside.  This  island  was  claimed  by 
Whiteside  as  appurtenant  to  his  holding. 
Several  years  prior  to  the  commencement  of 
this  action  the  defendant  Tallas  settled  on 
the  small  island,  which  for  convenience  will 
be  called  the  "Tallas  island."  He  built  a 
cabin  on  it,  and  claims  title  thereto  by  ad- 
verse possession.  Later,  in  the  superior 
court  of  Douglas  county,  Wisconsin,  the  de- 
fendant Whiteside  brought  suit  in  ejectment 
against  Tallas,  which  suit  was  still  pending 
when  the  present  action  was  instituted. 

In  the  exercise  of  its  power  to  improve 
navigation  in  the  interest  of  commerce,  the 
governnient  of  the  United  States  dredged  an 
artificial  channel  through  these  waters, 
whereby  the  navigable  channel  was  estab- 
lished south  of  Tallas  island,  and  several 
iiundred  feet  south  of  the  former  main  na- 
tural channel,  which  ran  north  of  that 
island.  This  work  was  begun  in  1S09  and 
completed  in  1902.  January  27,  1910,  com- 
plainant filed  his  bill  in  the  circuit  court  of 
the  United  States  for  the  district  of  Minne- 
sota, at  Duluth,  charging  that,  by  reason  of 
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this  change  of  channel,  the  cabin  of  the  de- 
fendant Tallas  intervened  between  said  im- 
proved navigable  and  navigated  channel  and 
the  shore  of  complainant's  lands,  and  there- 
fore was  infringing  upon  the  riparian  rights 
and  privileges  of  complainant  incident  and 
appurtenant  to  his  said  lands  and  estate; 
that  the  defendants  Whiteside  and  Alexan- 
der also  claimed  some  rights  in  and  to  ^is 
island  as  incidental  to  their  ownership  of 
Big  island;  that  none  of  defendants,  how- 
ever, had  any  right,  title,  or  interest  in  said 
small  island,  save  only  such  riparian  rights 
in  the  defendants  Whiteside  and  Alexander 
as  might  be  incident  or  appurtenant  to  their 
other  lands;  that  the  occupancy  of  the  de- 
fendant Tallas,  and  the  claims  of  all  the  de- 
fendants, worked  a  cloud  upon  the  complain- 
ant's title  and  estate. 

'  Complainant  prayed  that  it  be  ad- 
judged and  decreed  that  he  is  the  owner 
in  fee  simple  of  his  lands  upon  the 
Minnesota  shore;  that  the  riparian  rights 
and  privileges  incident  thereto,  and 
exclusively  tliereto  belonging,  be  adjudged 
and  decreed  to  extend  out  to  the  navi- 
gable and  navigated  channel  established 
by*  the  government,  as  aforesaid,  free, 
clear,  and  discharged  of  any  claims  on  the 
part  of  the  defendants;  that  it  be  adjudged, 
determined,  and  decreed  that  neither  the  de- 
fendants, nor  any  of  them,  have  any  right, 
title,  or  interest  whatsoever  in  or  to  the 
paid  small  island  or  any  lands  appearing 
above  the  surface  of  the  water  lying  or  be- 
ing between  said  improved  channel  and  the 
shore  of  complainant's  land;  that  said  de- 
fendants be  restrained  from  interfering  with 
or  impairing  the  full  enjoyment  by  com- 
plainant of  the  riparian  rights  and  priv- 
ileges thus  claimed  by  him  to  be  incident  to 
the  ownership  of  his  lands  on  the  Minnesota 
shore,  including  the  full  rights  of  access, 
wharfage,  or  other  improvements  which  he 
might  see  fit  to  make  to  reach  out  to  the 
said  navigable  and  navigated  channel. 

The  defendant  Alexander  was  made  a 
party  as  the  owner  of  a  small  parcel  of  the 
land  composing  Big  island.  It  was  stipu- 
lated that  his  interest  should  be  determined 
by  tlie  decision  as  to  the  defendant  White- 
side, and  for  that  reason  he  does  not  appear 
in  these  appeals.  So  far  as  shown  by  the 
record,  the  defendant  Tallas  is  the  only 
party  in  actual  possession  of  the  island  in 
controversy. 

The  trial  court  found  the  issues  in  favor 
of  the  complainant  against  the  defendant 
Whiteside,  but  dismissed  the  suit  as  to  the 
defendant  Tallas,  upon  the  ground  that  com- 
plainant's proper  remedy  was  ejectment. 
The  defendant  Whiteside  appeals  from  the 
decree  caitered  againBt  him,  and  the  oom- 
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plainant  appeals  from  that  dismissing  the 
suit  against  Tallas. 

The  defendant  Whiteside  contends  that 
the  circuit  court  was  without  jurisdiction, 
for  the  reason  that  the  land  in  controversy 
is  in  the  state  and  district  of  Wisconsin, 
and  therefore  beyond  the  jurisdiction  of  the 
Federal  court  sitting  in  Minnesota.  The 
complainant  denies  this,  contending  that  the 
waters  flowing  between  complainant's  and 
defendant's  land  are  not  the  St.  Louis  river, 
but  an  arm  of  Lake  Superior;  therefore  that 
the  terms  of  the  enabling  act  fixing  the 
boundary  line  in  the  middle  of  the  main 
channel  have  no  application;  also  that,  even 
though  this  be  the  St.  Louis  river,  never- 
theless the  dredging  of  the  artificial  chan- 
nel by  the  government  operated,  in  law, 
to  shift  the  boundary  line  between  the 
states ;  that  consequently  the  premises  form- 
ing the  subject-matter  of  the  action  are  lo- 
cated in  Minnesota.  The  defendant  White- 
side maintains  that  this  is  the  St.  Louis 
river,  and  not  an  arm  of  the  lake,  and  that 
in  either  event  the  middle  of  the  main  chan- 
nel is  the  boundary  line.  The  defendant 
Whiteside  further  claims  that  the  title  to 
the  bed  of  the  stream,  to  the  center  of  the 
main  natural  channel,  and  therefore  to  all 
islands  formed  thereon,  vested  in  him  by 
virtue  of  his  ownership  of  Big  island,  and 
that    such    title    cannot    be    devested    by 

« 

such  artificial  and  arbitrary  processes.  This 
is  denied  by  complainant,  who  asserts  that 
the  shore  owner  takes  no  title  to  the  bed  of 
a  stream,  but  that  such  title  vests  in  the 
states  in  their  sovereign  capacity;  that  all 
such  titles  are  subject  to  the  paramount 
right  of  the  government  to  improve  navi- 
gation, even  to  the  extent  of  changing  the 
boundaries  between  states,  by  altering  the 
location  of  the  navigable  channel ;  that  com- 
plainant's rights  of  access,  as  a  riparian 
owner,  entitles  him  to  extend  not  only  to  the 
natural  navigable  channel,  but  to  an  es- 
tablished navigated  channel  in  front  of  his 
lands. 

We  are  of  opinion  that  the  body  of  water 
at  the  locus  in  quo  is  a  part  of  the  St.  Louis 
river, — a  navigable  river,  as  understood  in 
the  law.  The  reasons  leading  to  this  con- 
clusion are  several: 

(a)  The  enabling  act  admitting  the  state 
of  Wisconsin,  and  defining  its  boundaries, 
thus  provided:  "Thence  down  the  main 
channel  of  the  Montreal  river  to  the  middle 
of  Lake  Superior,  thence  through  the  mid- 
dle of  Lake  Superior  to  the  mouth  of  the 
St.  Louis  river,  thence  up  the  main  channel 
of  said  river  to  fhe  first  rapids  in  the  same 
above  the  Indian  village,  according  to  Nicol- 
let's map." 

It  is  conceded  that  the  St.  Louis  river 
flows   into  Lake  Superior  at  some  point. 
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Hut  point  is  itf  mouth,  and  was  so  well  de- 
lm«d  to  the  legislative  eye  that  it  was  re- 
ferred to  as  a  natural  monument  in  describ- 
ing the  boundary  of  the  new  state.  From 
the  exhibits  presented,  the  entry  between 
^linoMota  point  and  Wisconsin  point  con- 
forms most  logically  to  this  description. 
Jhfre  the  lake  proper  has  its  beginning.  It 
L»  disclosed  in  the  testimony  that  through 
what  is  called  St.  Louis  bay  the  surveys 
»i.ow  portions  of  a  channel,  at  times  par- 
tially lost,  but  reappearing  through  Super- 
ior bay,  and  continuing  with  a  marked 
current  through  the  entry  and  for  a  con- 
siderable distance  into  the  lake.  If,  how- 
ever, we  eliminate  the  broader  expanses  of 
St  Louis  bay  and  Superior  bay,  still  the 
narrows  at  Grassy  point  would  constitute 
tht*  innermost  opening  to  which  the  term 
m«>uth  of  a  river"  could  be  applied  with 
inv  degree  of  appropriateness,  and  this  is 
iu  lakeward  from  the  island  in  controversy. 
Tbe  witness  Darling,  government  engineer 
ecjra^ed  in  this  harbor  improvement,  and 
ea.11^^1  on  behalf  of  complainant,  testified 
Uiat  above  Grassy  point  there  is  a  well-de- 
tneil  channel  with  the  characteristics  of  a 
riVt>r;  and  such,  he  pronounced  these  waters 
to  be. 

<b)  On  Nicollet's  map,  especially  referred 
to  and  recognized  in  this  act,  the  St.  Louis 
river  is  drawn  and  indicated  as  a  river  down 
to  the  lake  proper,  and  far  below  the  wider 
portion  now  known  as  "Pokegama  bay,"  and 
OQ  this  map  as  "Pakegomag."  This  bay 
lit3  south  of  Big  island,  and  therefore 
directly  opposite  the  island  and  other  lands 
under  discussion. 

c)  The  trial  court,  upon  the  facts  and 
«tth  an  intimate  personal  knowledge  of  the 
i<valit\%  so  held,  and  great  weight  should  be 
given  to  this  finding  of  the  chancellor. 

If  this,  then,  be  the  St.  Louis  river,  not 

only  is  the   boundary   between   Wisconsin 

and  Minnesota  declared  by  legislative  en- 

aninent  to  be  the  middle  of  its  main  chan- 

i"*^!,— as   that    channel    then    existed, — ^but 

tbs  doctrine  of  the  "thalweg,"  meaning  the 

middle,    or    deepest,    or    most    navigable, 

channel,  is  applicable  in  determining  the 

l^ne  of  boundary  between   the  two  states. 

Loniwana    v.    Mississippi,    202    U.    S.    1, 

50  L  ed.  913,  26  Sup.  Ct.  Rep.  408,  571. 

And  there  the  boundary  remains,  subject  to 

tt»*  changes  which  come  to  it  by  the  slow 

aoii  imperceptible  processes  of  erosion  and 

ttretion.    Washington   v.  Oregon,  211  U. 

"^  127,  53  L.  ed.  118,  29  Sup.  Ct.  Rep.  47. 

Thf  rule  of  accretions  and  avulsions,  as  de- 

tmninuig  boundaries,,    applies    equally   to 

r^blic  and  private  rights.    Missouri  v.  Ne- 

Wka,  196  U.  S.  23,  49  L.  ed.  372,  25  Sup. 

^t  Bep.  155.    In  the  latter  case  the  condi- 

tioii  prodaced  by  avulsion  had  existed  from 

W  to  1904.    Nevertheless,  the  land  there- 
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tofore  belonging  to  Nebraska,  which  had  by 
avulsion  been  placed  in  the  Missouri  side 
of  the  river,  was  held  still  to  be  Nebraska 
land.  The  Supreme  Court  said:  "Where 
a  stream,  which  is  a  boundary,  from  any 
cause  suddenly  abandons  its  old  and  seeks 
a  new  bed,  such  changes  of  channel  works 
no  change  of  boundary ;  and  that  the  bound- 
ary remains  as  it  was,  in  the  center  of  the 
old  channel,  although  no  water  may  be 
flowing  therein." 

It  was  further  held,  as  in  Washington  v. 
Oregon,  supra,  that  Congress,  without  con- 
sent, has  no  power  to  change  the  boundary 
between  states.  Still  less  does  such  power 
exist  in  an  administrative  department.  Un- 
der the  conditions  here  present,  the  doc- 
trine of  the  thalweg  would  apply  in  any 
event,  whether  these  waters  be  viewed  as 
those  of  a  river,  or  as  an  arm  of  the  lake. 
In  Louisiana  v.  Mississippi,  supra,  the  Su- 
preme Court  said ;  "We  are  of  opinion  that, 
on  occasion,  the  principle  of  the  thalweg 
is  applicable,  in  respect  of  water  boundaries, 
to  sounds,  bays,  straits,  gulfs,  estuaries,  and 
other  arms  of  the  sea.  As  to  boundarv 
lakes  and  landlocked  seas,  where  there  is  no 
necessary  track  of  navigation,  the  line  of 
demarcation  is  drawn  in  the  middle,  and 
this  is  true  of  narrow  straits  separating  the 
lands  of  two  different  states;  but  whenever 
there  is  a  deep-water-sailing  channel  there- 
in, it  is  thought  by  the  publicists  that  the 
rule  of  the  thalweg  applies." 

This  doctrine  was  applied  in  the  San  Juan 
water  boundary  controversy  between  the 
United  States  and  Great  Britain,  and  in 
the  Alaskan  boundary  cases;  and  in  fixing 
the  boundary  line  of  the  Detroit  river,  which 
is  a  mere  strait  in  the  chain  of  Great 
Lakes,  the  deep-water  channel  was  adopted, 
giving  Belle  Isle  to  the  United  States,  as 
lying  north  of  that  channel.  So  that  rule 
unquestionably  applies  here.  Such  chan- 
nel was  that  existing  at  the  time  the  bound- 
ary was  established.  The  act  itself  says: 
"Up  the  main  channel  of  said  river." 

This  term  now  has,  in  law,  a  very  definite 
meaning.  Prior  to  the  improvement  made 
by  the  government,  the  channel  answering 
to  this  description  ran  on  the  north  side  of 
the  Tallas  island.  This  sufficiently  ap- 
pears from  the  testimony,  is  found  as  a 
fact  by  the  trial  court,  and  is  practically 
assumed  by  counsel  on  both  sides  in  brief 
and  argument.  If  this  be  conceded,  then 
this  island  was,  as  the  court  below  said, 
prior  to  the  cutting  of  this  artificial  chan- 
nel, in  the  state  of  Wisconsin;  if  so,  it  could 
not  be  appurtenant  to  the  lands  of  complain- 
ant. Under  what  we  conceive  to  be  a  com- 
plete harmony  of  decision  in  Wisconsin,  it 
was  appurtenant  to  Big  island,  and  the  title 
thereto  was  in  the  owner  of  the  latter  island, 
unless  devested  by  conveyance,  by  condemna- 
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lion,  or  by  possession  amounting  to  superior 
right. 

How,  then,  has  this  title  been  affected 
by  cutting  the  artificial  channel  along  the 
south  side  of  the  Tallas  island?  Did  this 
act  change  the  boundary  between  ^linnesota 
and  Wisconsin,  and  devest  Whiteside  of 
whatever  rights  had  accrued  to  him  by  vir- 
tue of  his  original  riparian  ownership?  Big 
island  is  conceded  to  be  in  the  state  of  Wis- 
consin. 

'*The  question  of  the  title  of  a  riparian 
owner  is  one  of  local  law,  and  unrestricted 
grants  of  the  government,  bounded  on 
streams  and  other  waters,  are  to  be  con- 
strued according  to  the  law  of  the  state  in 
which  the  lands  lie.  Hardin  v.  Jordan,  140 
U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808,  838.  .  .  Where  the  government 
has  surveyed  and  patented  the  lands  up  to 
the  bank  of  the  channel  in  which  an  unsur- 
veyed  island  is  situated,  a  patentee  of  the 
land  on  such  bank,  althoiigh  his  land  may 
itself  be  an  island  surrounded  by  two  chan- 
nels of  the  river,  has  all  the  rights  of  a 
riparian  owner  in  the  channel  lying  opposite 
his  banks,  including  the  unsurveyed  island; 
if,  as  a  riparian  owner,  he  is  entitled  there- 
to by  the  laws  of  the  state."  Whitaker  v. 
McBride,  197  U.  S.  510,  49  L.  ed.  857,  25 
Sup.  Ct.  Rep.  530. 

The  latter  case  dealt  witli  lands  of  Ne- 
braska, but  such  is  equally  the  law  of  Wis- 
consin. Chandos  v.  Mack,  77  Wis.  673,  10 
L.R.A.  207,  20  Am.  St.  Rep.  139,  46  N.  W. 
803;  Walls  v.  Cunningham,  123  Wis.  346, 
101  N.  W.  696;  Sliter  v.  Carpenter,  123  Wis. 
578,  102  N.  W.  27;  Farris  v.  Bentley,  141 
Wis.  671,  124  N.  W.  1003;  Kelley  v.  Salvas, 
146  Wis.  543,  131  N.  W.  436.  'in  Hall  v. 
Hobart,  108  C.  C.  A.  348,  186  Fed.  426, 
this  court  held,  under  the  laws  of  Minne- 
sota, conceded  by  the  trial  court  to  be 
identical  in  this  respect  with  those  of  Wis- 
consin, and  in  any  view,  not  more  strongly, 
if  so  strongly,  favorable  to  the  contention 
of  appellant  Whiteside,  that  the  riparian 
owners  have  possessory  rights  to  the  beds 
and  to  islands  in  navigable  streams,  with 
the  beneficial  use  or  enjoyment  thereof,  sub- 
ject only  to  use  for  purposes  of  navigation. 
Nor  are  the  rights  of  riparian  owners  af- 
fected by  the  fact  that  the  stream  is  a  bound- 
ary. United  States  v.  Chandler-Dunbar 
Water  Power  Co.  209  U.  S.  447,  62  L.  ed. 
881,  28  Sup.  Ct.  Rep.  579.  The  language  of 
the  Supreme  Court  in  St.  Louis  v.  Rutz,  138 
U.  S.  226,  34  L.  ed.  941,  11  Sup.  Ct.  Rep. 
337,  under  the  facts  there  existing  bears  di- 
rectly upon  the  questions  here  presented.  It 
was  there  said :  "Bv  the  law  of  Illinois  the 
title  of  the  plaintiff  extended  to  the  middle 
of  the  main  channel  of  the  Mississippi  river. 
It  is  a  rule  of  property  in  Illinois,  that  the 
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fee  of  the  riparian  owner  of  lands  in  that 
state  bordering  on  the  Mississippi  river  ex- 
tends to  the  middle  line  of  the  main  channel 
of  the  river.  .  .  .  The  sudden  and  per- 
ceptible loss  of  land  on  the  premises  con- 
veyed to  the  plaintiff,  which  was  visible  in 
its  progress,  did  not  deprive  the  grantor  of 
the  plaintiff  of  his  fee  in  the  submerged  land, 
nor  change  the  boundaries  of  the  surveys  on 
the  river  front,  as  they  existed  when  the 
land  commenced  to  be  washed  away.  .  .  . 
If  an  island  or  dry  land  forms  upon  that 
part  of  the  bed  of  a  river  which  is  owned 
in  fee  by  their  riparian  proprietor,  the  same 
is  his  property."  "It  is  well  settled  that 
the  owner  in  fee  of  the  bed  of  a  river,  or 
other  submerged  land,  is  the  owner  of  any 
bar,  island,  or  dry  land  which  subsequently 
may  be  formed  thereon.  ...  As  the 
law  of  Illinois  confers  upon  the  owner  of 
land  in  that  state  which  is  bounded  by,  or 
fronts  on,  the  Mississippi  river,  the  title  in 
fee  to  the  bed  of  the  river  to  the  middle 
thereof,  or  so  far  as  the  boundary  of  the 
state  extends,  such  riparian  owner  is  en- 
titled to  all  islands  in  the  river  which  are 
formed  on  the  bed  of  the  river  east  of  the 
middle  of  its  width.  That  being  so,  it  is  im- 
lM)ssible  for  the  owner  of  an  island  which 
is  situated  on  the  west  side  of  the  middle  of 
the  river,  and  in  the  state  of  Missouri,  to 
extend  his  ownership,  by  mere  accretion,  to 
land  situated  in  the  state  of  Illinois,  the 
title  in  fee  to  which  is  vested  by  the  law 
of  Illinois  in  the  riparian  owner  of  the  land 
in  that  state.  We  must  not  be  understood 
as  implying  that,  if  an  island  in  the  Mis- 
sissippi river  remains  stable  in  position, 
while  the  main  channel  of  the  river  changes 
from  one  side  of  the  island  to  the  other,  the 
title  to  the  island  would  change,  because  it 
might  be  at  one  time  on  one  side  and  at  an- 
other time  on  the  other  side  of  the  bound- 
ary between  two  states." 

The  supreme  court  of  Wisconsin  In  State 
v.  Bowen,  149  Wis.  203,  39  L.R.A.(N.S.) 
200,  135  N.  W.  494,  restates  the  settled 
rules  governing  changes  of  boundary  by 
erosion  or  accretion,  and  declares  that  states 
and  individuals  are  subject  alike  to  such 
losses  and  gains,  but  that  neither  can  have 
the  boundaries  of  his  domain  changed  by 
avulsion  nor  by  diversion  of  the  water  ef- 
fected by  human  agencies.  Under  the  con- 
ditions here  presented  the  law  of  Wisconsin 
had  already  determined  the  right  of  owner- 
ship in  this  island  before  the  improved  chan- 
nel was  established.  In  Barney  v.  Keokuk, 
94  U.  S.  338,  24  L.  ed.  228,  the  Supreme 
Court  held  that  the  beds  and  shores  of  navi- 
gible  waters  properly  belonged  to  the  states 
by  their  inherent  sovereignty,  and  the 
United  States  has  wisely  abstained  from  ex- 
tending (if  it  could  extend)  its  surveys  and 
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bejond  the  limits  of  high  water. 
l^ixs  no  proprietary  title  to  the  bed  of  the 
^treAin,  nor  to  any  island  that  may  subse- 
quently be  formed  therein,  exists  in  the  gov- 
^riument  Hardin  v.  Shedd,  190  U.  S. 
SOS^l9,  47  L.  ed.  1156-1158,  23  Sup.  Ct. 
Rep.  685;  United  States  v.  Chandler-Dunbar 
VN  ater  Power  Co.  209  U.  S.  447-451,  52  L. 
«d.  S81-887,  28  Sup.  Ct.  Rep.  579,  and  the 
v«ry  recent  ease  of  Scott  v.  Lattig,  227 
U.  S,  229,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  242, 
decided  by  the  Supreme  Court  February  3, 
1913.  The  Tallas  island  was  formed  after 
the  admission  of  the  states  of  Wisconsin  and 
Minnesota,  and  subsequently  to  the  survey 
aB'i  patent  of  the  lands  of  Norton  and 
W  hiteside. 

Applying  the  principles  discussed  to  the 
caae  at  bar,  we  find  here  in  the  St  Louis 
river  an  island   which  was,   prior  to   this 
arbitrary  change  of  channel,  in  the  state  of 
Wisconsin,    appurtenant    to    the    land    of 
Whiteside,  to  which  his  ownership  had  at- 
tached, and  still  adhered,  unless  devested  by 
Tallas.    The    main    channel,    forming    the 
boundary  of  the   state,   ran   between   this 
island  and  the  Minnesota  property  of  com- 
plainant; and  the  latter  could  have  no  inter- 
est  in  nor  right  to   it.  A  human  agency 
intervenes,  and  in  brief  space  of  time,  by 
acts  clearly  perceptible,  establishes  a  new 
i».visrable  channel  on  the  opposite  side  of 
this  island.  -  Can  private  property  rights  thus 
be  devested,   and    the   boundaries   between 
MTereign  states  changed  ?    And  even  though 
»tate  boundaries  may  be  changed,  can  the 
Utle  to  private  property  be  transferred  in 
•ueb  manner?    The  complainant  bases  his 
claim  upon  the  theory  that  the  establish- 
ment of  the  middle  line  of  the  main  chan- 
nel in  navigable  rivers,  as  the  true  bound- 
trv  between  states,  has  for  its  primary  ob- 
ject access  to  navigation  by  both  sovereign- 
ties, and  hence  by  the  riparian  citizens  of 
the  respective  states ;  that  such  access  can- 
not be  taken  away  by  establishing  another 
cbtimel,  although  it  is  conceded  that  the 
goremment  in  its  sovereign  capacity  has  the 
power  to  change  the  channel,  and  that  no 
riparian  owner  can  complain. 

It  is  well  settled  that  the  sovereign  power 
ma?,  while  improving  navigation,  take  away 
the  riparian  right  of  access  without  com- 
p<^iaation.  Gibson  v.  United  States,  166 
I'.  8.  269-272,  41  L.  ed.  996-1001,  17  Sup. 
Ct  Rep.  578.  Congress  has  power  to  make 
ur  improvement  in  aid  of  navigation.  It 
niaj  require  all  navigators  to  pass  along 
&  required  channel,  and  may  close  any  other 
c^nnel  to  their  passage.  In  the  cases  be- 
fore the  Supreme  Court  in  Gibson  v.  United 
^tatfi,  supra,  and  in  Scranton  v.  Wheeler, 
^9  U.  8.  141,  45  L.  ed.  120,  21  Sup.  Ct. 
^-  48,  the  plaintiff's  aeoesa  and  landing 
*5UUL(NJ3.) 


was  cut  off,  or  its  use  rendered  less  con- 
venient. The  property  itself  was  not  taken, 
but  was  subjected  to  the  exercise  of  a  servi- 
tude to  which  it  had  always  been  subject. 
The  government,  by  its  action,  changed  no 
rights  of  property  as  between  individuals. 
Such  was  neither  the  object  nor  effect  of  the 
exercise  of  this  governmental  function. 

In  this  case,  then,  the  government  had  the 
right  to  make  the  channel  improvement  that 
it  did  make.  It  used  such  parts  of  the  river 
bed  as  it  needed  to  use,  cutting  away  the 
sandbars  and  small  islands  that  were  regard- 
ed as  obstructions  to  navigation,  including 
parts  of  the  island  in  controversy.  In  so  do- 
ing it  aimed  to  take,  and  did  take,  no  prop- 
erty from  complainant.  Thus  far  the  com- 
plainant had  no  rights  in  this  island.  The 
government  might,  perhaps,  have  taken  this 
entire  Tallas  island  for  the  necessities  of 
navigation,  but  it  did  not  do  so;  conse- 
quently title  to  that  portion  which  was  left, 
after  cutting  the  new  channel,  remained  in 
Whiteside  as  before.  The  effect  of  com- 
plainant's contention  is  that  this  act  of 
sovereignty  created  in  him,  as  against  the 
defendants,  a  proprietary  rights  which  had 
no  previous  existence.  This  position  seems 
to  be  in  hopeless  conflict  alike  with  reason 
and  authority.  We  cannot  agree  that  hu- 
man agencies  can  thus  suddenly  bring  about 
what  like  acts  of  nature  admittedly  cannot 
accomplish.  Cutting  this  channel  was  ana- 
logous to  avulsion;  it  could  not  operate  to 
change  the  boundary  between  the  states  of 
Wisconsin  and  Minnesota.  In  any  view,  the 
title  to  this  island  remains  where  it  was 
before  the  government  made  this  improve- 
ment, in  which  case  the  complainant  can- 
not prevail.  Nothing  we  have  said  is  to  be 
construed  as  limiting  the  power  of  the  gov- 
ernment of  the  United  States  in  its  sov- 
ereign capacity  to  make  full  use  of  the  beds 
of  navigable  streams  for  the  improvement  of 
navigation. 

A  determination  of  the  main  question  in 
favor  of  Whiteside  necessarily  operates  to 
decide  complainant's  appeal  in  favor  of  Tal- 
las. However,  other  considerations  would 
lead  to  the  same  result.  Equity  will  not  en- 
tertain a  bill  seeking  to  enforce  a  merely 
legal  title  to  land,  where  there  is  a  plain, 
adequate,  and  complete  remedy  at  law. 
Hipp  V.  Babin,  19  How.  271,  15  L.  ed.  633; 
Whitehead  v.  Shattuck,  138  U.  S.  146,  34 
L.  ed.  873,  11  Sup.  Ct.  Rep.  276;  Sanders  v. 
Devereux,  8  C.  C.  A.  629,  19  U.  S.  App.  630, 
60  Fed.  311 ;  Jones  v.  MacKenzie,  58  C.  C.  A 
96,  122  Fed.  390;  Union  P.  R.  Co.  v.  Cun- 
ningham (C.  C.)  173  Fed.  90.  Ejectment 
will  lie  by  a  riparian  owner  on  a  navigable 
stream  to  recover  possession  from  an  ad- 
verse claimant  of  an  island  formed  bv  ac- 
cretion  in  front  of  his  shore  line,  although 
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the  naked  title  to  the  bed  of  the  stream 
where  it  was  formed  is  in  the  state,  and 
complainant's  right  of  possession  is  subject 
to  any  proper  exercise  of  the  sovereign  pow- 
er of  the  state  in  aid  of  navigation.  Hall 
V.  Hobart,  108  C.  C.  A.  348,  186  Fed.  426. 
It  was  there  decided  that  ejectment  is  the 
proper  remedy  for  the  recovery  of  the  pos- 
sessory rights  claimed  here. 

It  is  also  urged  that  complainant,  not 
being  in  possession,  cannot  maintain  this 
action,  and  that  because  this  is  an  action 
in  rem,  and  the  land  in  the  state  of  Wiscon- 
sin, the  Minnesota  court  is  without  jurisdic- 
tion for  that  reason.  These  contentions 
raise  questions  of  serious  moment;  but,  in 
view  of  the  conclusion  reached  upon  the 
merits  of  the  controversy,  it  is  deemed  un- 
necessary to  extend  this  discussion  further. 

It  results  that  the  decree  of  the  trial 
court  dismissing  the  bill  as  to  the  defendant 
Tallas  should  be  affirmed.  As  to  the  defend- 
ant Whiteside  the  decree  will  be  reversed, 
with  directions  that  as  to  this  defendant 
the  bill  be  dismissed. 

It  is  so  ordered. 


BflSSISSIPPI   SUPREBfB  COURT. 

AMERICAN  EXPRESS  COMPANY,  Appt., 

V. 

HOSES  D.  BEER  et  aL 


SAME,  Appt, 

V. 

T.  M.  MORRISSEY. 


SAME,  Appt, 

V. 

JOHN    BRENNAN    LIQUOR    COMPANY, 

Limited. 


SAME,  Appt, 

V. 

GEORGE  P.  MILLER. 

(—  Miss.  — ,  61  So.  306.) 

Conunerce  —  transportation  of  Intoxi- 
cating liqnors  —  receipt  from  con- 
necting carriers. 

A   transportation   of   intoxicating  liquor 
from  a  place  of  sale  in  one  state  to  the 


residence  of  a  purchaser  in  another,  wliich 
is  designed  to  be  a  continuous  passage,  ii 
interstate  commerce,  although  it  is  to  go 
over  the  lines  of  several  connecting  car- 
riers, and  therefore  an  express  company 
cannot  refuse  to  receive  from  a  boat  a  pack- 
age at  a  point  within  the  state  of  destina- 
tion to  complete  the  transportation,  al- 
though a  statute  forbids  any  person  to  as- 
sist either  seller  or  purchaser  m  effecting  t 
sale  of  liquor  within  the  state. 


(March  17,  1913.) 

APPEAL  by  defendant  from  orders  of  the 
Chancery  Court  for  Warren  CouEty 
granting  injunctions  requiring  defendant  to 
receive  and  transport  certain  liquor.  Af- 
firmed. 

Section  1771  of  the  Code  of  1906,  referrrd 
to  in  the  opinion,  is  as  follows:  "If  aoy 
person  shall  act  as  agent  or  assistant  of 
cither  the  seller  or  purchaser,  in  effecting 
the  sale  of  liquor,  bitters,  or  drink,  the  sale 
of  which  without  license  is  unlawful  under 
the  provisions  of  this  chapter,  in  any  county. 
district,  territory,  or  municipality  in  whit » 
the  sale  of  such  liquor,  bitters,  or  drinks  is 
prohibited  by  law,  he  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction,  shall  be 
punished,"  etc. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  N.  Burch,  H.  D. 
Minor,  and  Mayes  A  Mayes,  for  appel 
lant: 

The  packages  of  liquor  offered  to  the  de- 
fendant at  Vicksburg  were  not  interstate 
commerce,  and  it  was  not  its  duty  to  ac- 
cept and  transport  the  same. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Texas,  204  U.  S. 
403,  61  L.  ed.  540,  27  Sup.  Ct.  Rep.  360; 
Coe  V.  Errol,  116  U.  S.  617-527,  29  L.  ed. 
716-718,  8  Sup.  Ct.  Rep.  475;  American 
Wire  &  Steel  Co.  v.  Speed,  192  U.  S.  500.  48 
L.  ed.  638,  24  Sup.  Ct.  Rep.  365 ;  Crigler  v. 
Com.  120  Ky.  512,  87  S.  W.  276;  General 
Oil  Co.  V.  Crain,  209  U.  S.  211,  52  L.  ed. 
754,  28  Sup.  Ct.  Rep.  475. 

The  packages  of  liquor  are  intrastate  com- 
merce so  far  as  transportation  by  the 
American  Express  Company  is  concerned, 
and  the  express  company  was  justified  by 


Note.  —  Duty  of  carrier  to  accept  liquor 
for  transportation  to  points  where  its 
sale  is  prohibited  or  restricted. 

This  note  is  supplemental  to  the  note  to 
Louisville  &  N.  R.  Co.  v.  F.  W.  Cook  Brew- 
ing Co.  40  LJl.A.(N.S.)  798,  which  case 
was  affirmed  in  223  U.  S.  70,  56  L.  ed.  355, 
32  Sup.  Ct.  Rep.  189.  And  the  view  of  the 
duty  of  the  carrier  taken  in  Amebican 
Exp.  Co.  v.  Beer  is  in  accord  with  that 
held  in  the  Cook  Case. 
46  L.R.A.(N.S.) 


In  Crescent  Brewing  Co.  v.  Oregon  Short 
Line  R.  Co.  —  Idaho,  — ,  132  Pac.  975, 
where  a  state  statute  made  it  a  misde- 
meanor to  accept  intoxicating  liquor  for 
transportation  to  any  person,  etc.,  in  any 
place  in  the  state  where  the  sale  of  such 
liquors  was  prohibited,  except  as  authorized 
by  such  statute  or  the  interstate  commerce 
law,  it  was  held  that  the  court  would  not 
order  a  common  carrier  to  receive  for  trans- 
portation an  interstate  shipment  of  intoxi- 
cating liquor  the  legal  destination  of  whieb 
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tbe  state  laws  of  Mississippi  in  refusing  to 
trsBsport  the  same. 

4  Elliott,  Railroads,  §  1465 ;  State  v.  Goss, 
59  Vt.  266,  69  Am.  Rep.  706,  9  Atl.  829; 
Hart  V.  State,  87  Miss.  171,  112  Am.  St. 
Rep.  437,  39  So.  523;  Powell  v.  State,  96 
Miss.  608,  51  So.  465. 

Messrs.  Catchinss  &  Catchlngs,  for  ap- 
pellees: 

Commerce  may  be  carried  on  by  means 
of  rarious  agencies.  No  matter  what  the 
sjTencT  may  be,  if  it  is  employed  to  effect  the 
exchange  of  product  between  the  states,  it 
is  subject  to  regulation  by  Congress  as  an 
element  of  interstate  commerce. 

Welton  V.  Missouri,  91  U.  S.  280,  23  L. 
f<i.  349:  Pensacola  Teleg.  Co.  v.  Western  U. 
Telepr.  96  U.  S.  8,  24  L.  ed.  710;  Gloucester 
Ftjrry  Co.  v.  Pennsylvania,  114  U.  S.  204, 
29  L.  ed.  162,  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826;  Bennett  v.  American 
Exp.  Co.  83  Me.  236,  13  L.R.A.  33,  23  Am. 
St.  Rep.  778,  22  Atl.  159;  Reid  v.  Colorado, 
187  U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct. 


Rep.  92,  12  Am.  Crim.  Rep.  506;  Kelley  v. 
Rhoads,  188  U.  S.  1,  47  L.  ed.  359,  23  Sup. 
Ct.  Rep.  259;  Covington  &  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  962,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep. 
1087;  Caldwell  v.  North  Carolina,  187  U. 
S.  622,  47  L.  ed.  336,  23  Sup.  Ct.  Rep.  229 ; 
Rearick  v.  Pennsylvania,  203  U.  S.  507,  51 
L.  ed.  295,  27  Sup.  Ct.  Rep.  159;  Simpson- 
Crawford  Co.  V.  Atlantic  Highlands,  158 
Fed.  372. 

Messrs.  Henry  &  Canizaro  also  for. ap- 
pellees. 

Smith,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellees  are  engaged  in  the  lawful  sale  of 
intoxicating  liquor  at  various  points  in 
Louisiana,  near  the  city  of  Vicksburg, 
Mississippi.  They  have  numerous  custom- 
ers in  Mississippi,  from  whom  they  receive, 
by  mail,  letters  ordering  liquor,  and  con- 
taining money,  drafts,  etc.,  to  cover  the 
price  thereof.    Upon  receipt  of  these  orders. 


was  in  a  dry  county.  The  liquor  was  ten- 
dered to  the  carrier  in  Idaho  to  pass  into 
Oregon  and  back  into  Idaho  to  M.,  in  a 
Ary  county,  there  to  be  delivered  to  a  stage 
line  which  could  convey  the  goods  to  ulti- 
mate destination,  which  was  in  a  wet 
county  in  Idaho,  and  the  defendant  had 
no  connection  or  arrangement  with  such 
•^ta^  line,  which  had  not  filed  its  tariff 
^ith  the  Interstate  Commerce  Commis- 
sion. The  ground  of  the  decision  given 
iiy  the  court  is  that,  as  this  was  an  inter- 
>tate  shipment,  the  defendant  was  not 
Ijound  beyond  M.,  which  was  the  l^al  desti- 
nation under  the  interstate  commerce  law, 
and  that  to  have  received  the  goods  for  such 
destination  would  have  been  a  crime. 

Webb-Kenyon  act. 

The  effect  upon  state  liquor  regulations 
of  the  recent  so-called  Webb-Kenyon  act 
T.  S.  Act  of  March  1,  1913,  chap.  90,  37 
Stat,  at  L.  699)  has  been  considered  in  at 
least  three  cases.  This  statute  is  entitled 
'An  Act  Devesting  Intoxicating  Liquors  of 
Their  Interstate  Character  in  Certain 
Cases,"  and  in  substance  prohibits  the  ship- 
ment or  transportation  from  one  state,  ter- 
ritory, or  district,  etc.,  of  the  United 
States,  into  another  state,  district,  etc., 
of  the  United  States,  of  intoxicating  liquors 
which  are  intended  "by  any  person  inter- 
ested therein,  to  be  received,  possessed, 
told,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation 
of  anv  law  of  such  state,  territory,  or  dis- 
trict," etc. 

In  Atkinson  v.  Southern  Exp.  Co.  —  S. 
C.  — ,  78  S.  E.  516,  and  Atkinson  v.  South- 
«n  Exp.  Co.  —  S.  C.  — ,  78  S.  E.  520,  it 
was  held  that  the  provisions  of  the  Webb- 
Kenyon  act  did  not  revive  the  South  Caro- 
lina Biate  dispensary  statutes,  which  be- 
45  L.R.A(N.§:) 


fore  its  passage  had  been  declared  uncon- 
stitutiona.1,  as  an  interference  with  inter- 
state commerce,  so  far  as  they  prohibited 
the  importation  of  liquors  for  personal  use. 
And  in  these  two  cases  the  court  enjoined 
the  defendant  carrier  from  enforcing  a  regu- 
lation adopted  by  it,  that  no  intoxicating 
liquors  should  be  received  for  or  delivered 
at  destination  in  South  Carolina,  except 
when  addressed  to  county  dispensaries  es- 
tablished by  law.  The  first  case  arose  in  a 
county  where,  under  the  state  statute,  li- 
quors might  be  sold  by  the  county  dis- 
penser; and  the  second  case  in  a  county 
where  the  sale  of  liquor  was  totally  pro- 
hibited, and  the  court  pointed  out  in  the 
second  case  that  this  was  immaterial. 

In  Adams  Exp.  Co.  v.  Com.  —  Kv.  — , 
—.  L.RA..(N.S.)  —,157  S.  W.  908  (a  case 
without  the  scope  of  this  note  as  it  arose 
upon  an  indictment  against  the  carrier), 
it  was  held  that  the  Webb-Kenyon  act  had 
no  effect  to  remove  the  exemption  attach- 
ing to  interstate  carriers,  where  the  li- 
quors were  intended  by  the  consignee  for 
his  personal  use,  and  were  not  intended  by 
him  to  be  sold  contrary  to  law,  and  were 
not  so  sold  by  him.  The  court,  however, 
disposed  of  the  claim  that  the  local  statute, 
having  been  held  unconstitutional  as  ap- 
plied to  interstate  shipments,  was  not  re- 
vived by  the  Webb-Kenyon  act,  by  statins' 
that  the  local  act  had  never  been  declared 
unconstitutional,  and  that  the  United  States 
Supreme  Court  in  Louisville  &  N.  R.  Co. 
v.  F.  W.  Cook  Brewing  Co.  supra,  "did  not 
declare  this  statute  unconstitutional,  but 
merely  held  that  it  was  inoperative  when 
attempted  to  be  applied  to  interstate  ship- 
ments, ruling  that  these  shipments  were 
protected  by  the  commerce  clause  of  the 
Federal  Constitution,  and  therefore  could 
not  be  interfered  with  or  obstructed  by  state 
legislation."  B.  B.  B. 
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appellees  prepare  the  liquor  for  shipment, 
and  deliver  the  packages  containing  it,  ad- 
dressed to  the  customers  at  their  residences 
in  Mississippi,  to  various  boats  plying  be- 
tween the  places  at  which  they  are  engaged 
in  business  and  the  city  of  Vicksburg.^  Some 
of  these  boats  are  common  carriers,  and 
others  seem  to  handle  the  business  of  ap- 
pellees, or  some  of  them,  only,  and  it  may 
be  that  appellees,  or  some  of  them,  have  an 
interest  therein.  When  the  packages  con- 
taining this  liquor  are  delivered  to  these 
boats,  the  owner  or  master  thereof  issues  a 
bill  of  lading  therefor,  showing  their  ulti- 
mate destination,  after  he  has  been  paid 
by  the  shipper  a  sum  of  money  sufficient  to 
pay  for  their  transportation  by  the  boat 
across  the  river  to  Vicksburg,  the  drayage 
from  the  wharf  at  Vicksburg  to  the  office 
of  appellant,  and  to  prepay  appellant's 
charges  from  Vicksburg  to  the  point  of  des- 
tination in  Mississippi.  These  boats  are  in 
no  way  connected  with  appellant,  have  no 
joint  traffic  arrangeme-nt  with  it,  and  are 
not  of  the  class  of  carriers  subject  to  the 
provision  of  the  act  of  Congress  regulating 
commerce  among  the  states.  Appellant 
having  declined  to  receive  and  transport  this 
liquor,  on  the  ground  that  by  so  doing  it 
would  violate  §  1771  of  the  Code  of  1906, 
as  construed  in  Hart  v.  State,  87  Miss.  171, 
112  Am.  St.  Rep.  437,  39  So.  523,  and 
Powell  ▼.  State,  96  Miss.  608,  51  So.  465, 
appellees  filed  their  bills  in  the  court  be- 
low, and  obtained  mandatory  injunctions  di- 
recting appellant  to  receive  and  transport 
the  liquor,  which  injunctions,  on  final  hear- 
ing, were  made  perpetual. 

The  question  we  are  called  upon  to  decide 
is  whether  the  transportation  of  these  pack- 
ages of  liquor  from  Vicksburg  to  their  des- 
tination will  be  a  transaction  of  inter  or 
intra  state  commerce.  If  the  former,  ap- 
pellant must  receive  and  transport  them; 
for  in  that  event,  §  1771  of  the  Code  can 
have  no  application. 

It  will  be  observed  that,  when  these  pack- 
ages are  delivered  in  Louisiana  to  the  vari- 
ous boats,  the  transportation  in  what  is 
contemplated  to  be  a  continuous  passage  by 
various  disconnected  carriers  to  the  points 
of  their  destination  in  Mississippi  will  be- 
gin. Every  part  of  this  transportation, 
therefore,  will  be  a  transaction  of  inter- 
state commerce  as  defined  by  the  Supreme 
Court  of  the  United  States;  and  each  car- 
rier, common  or  private,  participating  there- 
in, will,  to  this  extent,  be  engaged  in  inter- 
state commerce,  without  regard  to  the  char- 
acter of  the  bill  of  lading,  if  any,  upon 
which  the  packages  are  being  transported, 
and  although  each  carrier  may  be  separate 
and  independent  of,  and  have  no  traffic  ar- 
rangement with,  the  others;  and  it  is  wholly 
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immaterial  whether  each  carrier  is  paid  a 
flat  or  a  percentage  of  a  through  rate  for 
its  services,  and  whether  such  payment  be 
made  by  the  shipper  or  consignee  direct  to 
each  carrier  on  the  one  hand,  or  to  the  ini- 
tial or  final  carrier  on  the  other.  The 
Daniel  Ball,  10  Wall.  557,  19  L.  ed.  999; 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  716, 
6  Sup.  Ct.  Rep.  475 ;  Swift  &  Co.  v.  United 
States,  196  U.  S.  375,  49  L.  ed.  518,  25  Sup. 
Ct.  Rep.  276;  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Commission,  219  U.  S. 
498,  65  L.  ed.  310,  31  Sup.  Ct.  Rep.  279; 
Railroad  Commission  v.  Worthington,  225 
U.  S.  106,  68  L.  ed.  1004,  32  Sup.  Ct.  Rep. 
653;  Texas  A  N.  O.  R.  Co.  v.  Sabine  Tram 
Co.  227  U.  S.  Ill,  67  L.  ed.  — ,  33  Sup.  Ct. 
Rep.  229;  United  States  v.  Colorado  &  N. 
W.  R.  Co.  16  L.R.A.(N.S.)  167,  86  C.  C.  A. 
27,  157  Fed.  321,  13  Ann.  Cas.  893 ;  Pacific 
Coast  R.  Co.  v.  United  States,  98  C.  C.  A. 
31,  173  Fed.  448;  Jewel  Tea  Co.  v.  Lee's 
Summit  (C.  C.)  189  Fed.  280;  United 
States  ex  rel  Atty.  Gen.  v.  Union  Stockyard 
&  Transit  Co.  (Com.  Ct.)  192  Fed.  330. 

The  case  of  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Texas,  204  U.  S.  403,  51  L.  ed.  540,  27  Sup. 
Ct.  Rep.  360,  cited  and  relied  on  by  appel- 
lant, is  not  in  point,  as  will  appear  from 
the  explanation  thereof  contained  in  Rail- 
road Commission  v.  Worthington,  225  U.  S. 
106,  66  L.  ed.  1004,  32  Sup.  Ct.  Rep.  653, 
and  Texas  &  N.  O.  R.  Co.  v.  Sabine  Tram  Co. 
227  U.  S.  Ill,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep. 
229,  and  while  the  case  of  United  States  v. 
Geddes,  65  C.  C.  A.  320,  131  Fed.  452,  also 
cited  by  appellant,  sustains  its  contention, 
that  case  has  not  been  followed  by  any  other 
court  upon  the  point  to  which  it  is  cited, 
but,  on  the  contrary,  has  been  disapproved 
by  several,  particularly  in  the  cases  of 
United  States  v.  Colorado  A  N.  W.  R.  Co. 
16  L.R.A.(N.S.)  167,  86  C.  C.  A,  27,  157 
Fed.  321,  13  Ann.  Cas.  893,  and  Pacific 
Coast  R.  Co.  V.  United  States,  98  C.  C.  A. 
31,  173  Fed.  448,  and  is  in  clear  conflict  with 
the  cases  herein  cited  from  the  Supreme 
Court  of  the  United  States. 

Affirmed. 


UTAH  SUPREBfB  OOURT. 

PROGRESS     SPINNING     A     KNITTING 
MILLS  COMPANY,  Appt., 

V. 

SOUTHERN  NATIONAL  INSURANCE 
COMPANY,  Respt. 

(—  Utah,  — ,  130  Pac.  63.) 

Insurance  —  Increase  of  hazard  —  wool- 
en mills  —  manufacturing  cotton. 

1.  A  policy  of  insurance  on  a  woolen  mill, 
which  provides  that  it  shall  be  void  if  the 
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hazard  is  increased  by  any  means  within 
the  control  or  knowledge  of  the  insurer,  be- 
comes void  when  the  mill  is  devoted  to  the 
manufacture  of  cotton  bats. 

Same  —  waiver  —  Inspection  of  build- 
ing. 

2.  Waiver  of  increase  of  hazard  in  case 
of  insurance  on  a  woolen  mill  by  devoting 
it  to  the  manufacture  of  cotton  bats  is  not 
shown  by  the  mere  fact  that  the  agent  of  the 
insurer  inspected  the  building  at  the  time 
of   issuance  of  the  policy. 

(January  29,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Salt  Lake  County 
in  defendant's  favor  in  an  action  brought 


to  recover  an  amount  alleged  to  be  due  on  a 
fire  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stewart,  Stewart,  A  Alexander 
for  appellant. 

Mr.  Soren  X.  Christensen  for  respond- 
ent. 

Frick,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  brought  this  action  upon  a  fire 
insurance  policy  to  recover  a  loss  by  fire  of 
property  covered  by  said  policy.  The  cause 
was  tried  to  a  jury,  who  returned  a  verdict 
for  the  insurance  company,  the  respondent 
here.  The  court  entered  judgment  upon  the 
verdict,  from  which  this  appeal  is  prose- 
cuted. 


N^ote,  ^  Change  in  use  or  condition  of 
mill  or  factory  as  avoiding  policy. 

As  to  time  from  which  notice  of  cancela^ 
tion  of  fire  insurance  becomes  effective,  see 
note  to  German  Union  F.  Ins.  Co.  v.  Fred 
G.  Clarke  Co.  39  L.R.A.(N.S.)   829. 

This  note  does  not  cover  the  question 
whether  a  mere  suspension  of  business  or  a 
vacancy  of  the  premises  will  avoid  the 
policy.  It  is  confined  to  cases  in  which  it 
was  sought  to  avoid  liability  on  the  ground 
that  there  had  been  a  change  in  the  use  of 
the  insured  mill  or  factory  subsequently  to 
the  issuance  of  the  policy. 

Change  in  nature  of  business  conducted. 

A  substantial  change  after  the  issuance 
of  a  policy,  in  the  kind  or  nature  of  the 
business  carried  on  in  an  insured  mill  or 
factory,  has  been  held  to  avoid  the  risk, 
where  the  terms  of  the  policy  stipulate 
against  an  increase  of  the  risk  or  hazard. 

Thus,  it  has  been  held  that  a  policy  cover- 
ing a  flour  mill,  which  provided  that  it 
should  ipso  facto  become  void  if  the  mill 
was  used  so  as  to  increase  the  risk,  and 
which  denominated  coopers  as  an  extra- 
hazardous trade,  was  avoided,  where  a  part 
of  the  insured  building  was  used  for  the 
purpose  of  making  tubs  and  chums  for  -sale, 
for  a  few  weeks  before  the  fire  occurred. 
Harris  v.  Columbiana  Mut.  Ins.  Co.  4  Ohio 
St,  286. 

And  it  was  further  held  that  it  was  not 
necessary  that  the  trade  should  have  been 
carried  on  for  such  a  length  of  time  as  to 
become  permanent  or  habitual,  in  order  for 
it  to  avoid  the  risk.    Ibid. 

So,  in  Sovereign  F.  Ins.  Co.  v.  Moir,  14 
Can.  S.  C.  612,  reversing  18  N.  S.  502,  where 
a  policy  insuring  a  building  used  for  the 
manufacture  of  spools  contained  a  provi- 
sion that  if  the  premises  should  be  used  for 
the  purpose  of  carrying  on  any  business 
denominated  hazardous,  the  policy  should 
become  void,  and  it  also  stipulated  that  it 
should  become  void  in  case  there  was  any 
material  change  calculated  to  increase  the 
risk,  it  was  held  that  a  use  of  a  part  of 
the  premises  without  notice  to  the  insurer, 
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for  the  manufacture  of  excelsior,  avoided 
the  policy,  where  the  evidence  clearly  es- 
tablished that  such  a  use  of  the  premises 
was  hazardous,  notwithstanding  the  jury 
found  that  the  use  for  such  purposes  was 
less  hazardous  than  that  of  the  manufacture 
of  spools. 

And  in  Howes  v.  Dominion  F.  A  M.  Ins. 
Co.  8  Ont.  App.  Rep.  644,  where  the  prem- 
ises insured  were  described  as  being  oc- 
cupied as  a  steam  bending  factory,  it  was 
held  that  the  subsequent  use  of  the  premises 
for  the  manufacture  of  door  and  window 
sashes  increased  the  hazard,  and  that  a  con- 
dition against  change  of  occupation  or  use 
of  the  insured  building  without  notice  to 
the  insurer  was  thereby  violated  and  the 
policy  avoided. 

And  a  policy  on  a  building,  containing  a 
warranty  that  it  should  be  occupied  as  a 
foundry  and  machine  shop,  is  avoided  where 
the  building  was  never  used  as  warranted, 
but  was  occupied  as  a  warehouse,  in  which 
wagons,  buggies,  hay,  and  shingles  were 
stored,  and  it  was  shown  that  the  hay  in- 
creased the  risk  of  fire.  Sun  Mut.  Ins.  Co. 
V.  Texarkana  Foundry  A  Mach.  Co.  4  Tex. 
App.  Civ.  Cas.   (Willson)   60,  15  S.  W.  34. 

But  a  change  which  is  not  substantial  in 
character,  and  which  the  parties  evidently 
did  not  contemplate  prohibiting,  will  not 
avoid  such  policies. 

Thus,  where  a  policy  insuring  a  paper 
mill  provides  that  the  insurance  shall  be  of 
no  effect  so  long  as  the  building  is  used  for 
any  business  denominated  hazardous  or  ex- 
tra-hazardous, and  gristmills  are  not  so 
denominated,  and  another  provision  of  the 
poliqy  shows  that  such  mills  were  under 
the  consideration  of  the  parties  when  the 
contract  was  made,  and  advisedly  omitted 
from  these  classes,  a  recovery  is  not  barred 
by  reason  of  the  increased  hazard  through 
the  installing  of  a  pair  of  millstones,  al- 
though the  jury  found  that,  by  the  use  of 
such  stones,  the  risk  was  greater  than  it 
would  have  been  if  no  use  haid  been  made  of 
the  premises,  but  was  not  greater  than  if 
the  paper  mill  only  was  in  full  operation, 
and  they  further  found  that  the  millstones 
in  question  were  not  the  cause  of  the  loss. 
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Respondent  admitted  tbe  issuance  and  de- 
livery of  the  policy,  fulmitted  the  fire  and 
the  loss,  but  interposed  various  affirmative 
defenses,  among  which  was  one  that,  at  the 
time  of  the  fire,  the  policy  in  question  was 
not  in  force  "for  the  reason  that  the  said 
policy  contained  a  provision  that  if  the  haz- 
ard was  increased  by  any  means  within  the 
control  or  knowledge  of  the  insured,  said 
policy  should  be  void."  It  is  accordingly 
averred  in  apt  terms  that  the  property  de- 
scribed in  the  policy,  after  the  insurance 
thereof,  was,  by  the  insured,  devoted  to  a 
use  which  greatly  increased  the  hazard  or 
risk  of  destruction  by  fire,  without  the 
knowledge  or  consent  of  the  insurer.  The 
facts  constituting  the  increased  hazard  are 
fully  set  forth  in  the  answer. 


The  property  that  was  covered  by  the 
policy  was  described  thus:  Five  hundred 
dollars  on  one  and  two  story  shingle  and 
metal  roof  frame  building,  occupied  as  wa- 
ter power  woolen  mills  and  dyehouse,  $400 
on  machinery  and  fixtures  "while  contained 
in  the  above-described  building."  The  other 
items  covered  by  the  policy,  amounting  to 
$100  additional,  are  not  material  here.  At 
the  trial,  after  the  evidence  was  all  in,  both 
parties  moved  for  a  directed  verdict,  which 
the  court  denied. 

We  have  carefully  read  all  the  evidence 
adduced  at  the  trial  as  the  same  is  pre- 
served in  the  original  bill  of  exceptions,  and 
we  Jigree  with  counsel  on  both  sides  that 
there  is  practically  no  conflict  in  the  evi- 
dence, which,  with  respect  to  the  defense 


Wood  V.  Hartford  F.  Ins.  Co.  13  Conn. 
633,  35  Am.  Dec.  92. 

And  in  this  case  it  was  held  that  a  war- 
ranty that  the  insured  building  was  a 
"paper  mill"  was  duly  kept  where,  at  the 
date  of  the  fire,  the  machinery  contained  in 
the  building  might  at  any  time  have  been 
employed  in  making  paper,  although  the 
millstones  referred  to  had  been  added  and 
had  been  located  in  the  places  previously 
occupied  by  the  rag  cutter  and  duster  of 
the  paper  mill,  which  had  been  dismounted, 
since  the  character  of  the  establishment  was 
held  not  to  have  been  changed.    Ibid. 

And  where  a  policy  insuring  a  building 
"occupied  for  the  manufacture  of  toys" 
stipulated  that  if  the  occupation  of  the 
premises  was  changed  from  one  of  the 
classes  denominated  extra-hazardous  or 
specially  hazardous  to  that  of  another  of 
tne  same  class,  the  policy  should  cease  and 
be  of  no  force,  and  three  classes  were  de- 
nominated hazardous,  extra-hazardous,  and 
specially  hazardous,  and  the  insured  prop- 
erty came  under  the  latter  heading,  which 
covered  the  highest  grade  of  risk  and  speci- 
fied in  part  "all  workshops,  mills,  manu- 
facturing establishments"  not  enumerated 
in  the  preceding  classes,  it  was  held  that 
there  was  no  change  of  occupation  which 
worked  an  avoidance  of  the  policy,  although 
it  appeared  that  after  its  issuance  the  prop- 
erty was  used  for  the  manufacture  of  toy 
trunks,  nursery  chairs,  berry  and  market 
baskets,  table  mats,  chair  stretchers,  and 
mop  handles,  since  there  was  held  to  be  no 
substantial  substitution  of  one  distinct  and 
specially  defined  kind  of  manufacturing  for 
tnat  of  another,  within  the  meaning  of  the 
terms  of  the  policy.  Brink  v.  Merchants  & 
M.  Ins.  Co.  49  Vt  442. 

And  it  was  also  held  in  this  case  that  the 
presence  of  a  blacksmith  forge  on  the  prem- 
ises, which  was  not  used,  and  the  operation 
of  saws  and  planers,  which  were  used  prin- 
cipally in  connection  with  the  manufacture 
of  toys,  would  not  avoid  the  risk.    Ibid. 

And  in  Vogel  v.  People's  Mut.  F.  Ins.  Co. 
9  Gray,  23,  if  was  held  that  a  policy  cover- 
ing the  machinery  of  a  silk  factory,  and 
providing  that  it  should  not  be  in  effect 
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while  the  premises  were  used  for  any  busi- 
ness denominated  hazardous,  and  so  de- 
nominating a  cotton  mill,  woolen  mill,  or  a 
manufacturing  establishment  requiring  the 
use  of  heat,  or  establishments  used  for  stor- 
ing cotton  in  bales  or  wool,  was  not  avoided 
by  the  use  of  one  room  in  the  factory  for 
weaving  a  few  pieces  of  material  made  of 
woolen  and  linen  threads  spun  elsewhere 
and  kept  in  the  room. 

And  it  has  been  held  that  a  policy  in- 
suring a  building  described  as  being  used 
in  part  for  the  making  of  barrels,  and  pro- 
viding that  it  should  be  of  no  force  so  long 
as  the  premises  should  be  used  for  the 
"trade,  business,  or  vocation  of  a  carpen- 
ter," was  not  avoided  by  the  presence  of  a 
lathe  which  had  been  put  up  the  day  be- 
fore the  fire  occurred,  for  the  purpose  of 
making  broom  handles  and  brush  blocks, 
but  which  had  never  been  used  on  the  prem- 
ises. United  States  F.  &  M.  Ins.  Co.  v. 
Kimberly,  34  Md.  224,  6  Am.  Rep.  325. 

And  it  has  boon  held  that  lighting  a  fac- 
tory with  gasolene  does  not  constitute  a 
devoting  of  the  building  insured  to  a  more 
hazardous  business.  Mutual  F.  Ins.  Co.  v. 
Coatesville  Shoe  Factory,  80  Pa.  407. 

In  Lounsbury  v.  Protection  Ins.  Co.  8 
Conn.  459,  21  Am.  Dec.  686,  a  policy  in- 
suring a  building  used  for  the  manufacture 
of  hat  bodies,  and  giving  the  insured  the 
privilege  of  employing  all  the  processes  of 
that  business,  was  held  not  to  be  avoided 
by  the  use  at  times  of  a  room  in  the  build- 
ing as  a  carpenter's  shop  for  the  purpose 
of  repairing  machinery  used  in  the  busi- 
ness, although  the  policy  provided  that  it 
should  cease  if  the  building  was  used  for 
any  purpose  denominated  extra-hazardous, 
and  carpenters*  shops  were  so  denominated, 
since  the  carrying  on  of  the  shop  in  ques- 
tion was  held  to  come  within  the  privileffe 
allowing  the  use  of  the  building  for  all  the 
processes  necessary  in  the  manufacture  of 
hat  bodies. 

In  Brink  v.  Merchants  &  M.  Ins.  Co.  su- 
pra, it  was  held  that  one  who  had  personal 
charge  of  all  the  business  carried  on  in  a 
factory  used  for  the  manufactory  of  toys, 
and  knew  all  the  details  and  processes,  was 
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referred  to,  was  in  substance  as  follows: 
That  at  the  time  of  the  fire  the  insured 
property  was  used  exclusively  for  the  manu- 
facture of  "cotton  bats,"  that  the  fire  orig- 
inated in  a  machine  while  in  operation  that 
was  used  in  making  said  cotton  bats;  that 
the  use, of  such  machines  and  the  manu- 
facture of  cotton  bats  is  extremely  hazard- 
ous; that  the  making  of  cotton  bats  is 
much  more  hazardous  than  the  manufacture 
of  woolen  bats  or  woolen  yarns.  Indeed,  it 
is  beyond  controversy  that,  in  order  to  make 
cotton  bats  with  any  degree  of  safety,  the 
work  should  be  done  in  a  fireproof  building 
or  apartment,  and  that  the  building  in 
which  the  cotton  bats  in  question  were  man- 
ufactured by  appellant  was  not  fireproof. 
Counsel  for  appellant  do  not  question  the 


proof  with  respect  to  the  great  hazard 
which  surrounds  the  manufacture  of  cotton 
bats.  The  president  •of  the  appellant  cor- 
poration, as  well  as  all  of  its  witnesses, 
conceded  that  to  be  a  fact.  Counsel  con- 
tend, however,  that  the  property  was  in- 
sured as  "woolen  mills,"  and  that  it  is 
usual  in  the  conduct  of  such  mills  to  manu- 
facture cotton  bats,  cotton  yarns,  or  fabrics 
composed  of  both  wool  and  cotton,  in  con- 
nection with  the  manufacture  of  woolen 
goods  generally.  There  is  evidence  in  the 
record  to  the  effect  that  at  least  in  some 
woolen  mills  there  were  also  manufactured 
cotton  goods  and  cotton  fabrics,  but  the  evi- 
dence to  our  minds  is  conclusive  that  a 
manufacturing  plant  which  manufactures 
cotton  bats  exclusively  is  not  and  cannot 


competent  to  testify  in  an  action  in  which 
the  insurer  sought  to  escape  liability  on 
the  ground  that  there  had  been  a  change  in 
the  occupation  of  the  premises  and  a  change 
of  hazard,  as  to  whether  the  business  car- 
ried on  at  the  time  the  fire  occurred  was 
any  more  hazardous  to  the  insurance  than 
the  manufacture  of  toys. 

Change  in  machinery  used. 

It  has  been  held  that  a  policy  insuring 
a  flour  mill,  and  providing  that  it  should 
cease  and  be  of  no  effect  if  the  property 
should  be  altered  or  appropriated  or  used 
for  purposes  which  increased  the  risk,  will 
not  be  avoided  by  taking*  oiit  a  part  of  the 
old  machinery  and  installing  new  in  its 
place,  where  such  change  does  not  increase 
the  risk.  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, 66  Md.  236,  7  Atl.  257. 

And  in  this  case  it  was  held  that  where 
the  classes  of  hazards  annexed  to  the  policy 
were  not  found  in  the  record,  the  court 
would  not  assume  as  a  matter  of  fact  that 
a  mere  change  in  the  machinery  of  a  flour- 
ing mill,  from  the  burr  to  the  roller  process, 
was  such  an  alteration  as  would,  according 
to  such  classes  of  hazards,  increase  the  risk. 
Ibid. 

And  it  was  held  that  whether  or  not  the 
risk  covered  by  such  a  policy  was  increased 
by  a  change  in  the  machinery  from  the  burr 
to  the  roller  process  was  a  question  for  the 
jury.    Ibid. 

And  it  was  held  in  Manheim  Mut.  F.  Ins. 
Co.  V.  Thompson,  1  Sadler  (Pa.)  18,  1  Atl. 
370,  that  whether  a  change  in  the  machin- 
ery of  a  factory  increased  the  risk  was  a 
question  for  the  jury. 

And  in  North  British  &  M.  Ins.  Co.  v. 
Steiger,  13  111.  App.  482,  it  was  held  that 
the  question  whether  there  had  been  a  use 
increasing  the  risk  within  the  meaning  of 
a  policy  insuring  a  hominy  manufactory, 
and  providing  that  the  policy  should  be 
void  if  the  premises  were  occupied  or  used 
so  as  to  increase  the  risk,  was  for  the  jury, 
where  it  apneared  that  a  dryer  operated  by 
steam,  whicn  was  used  at  the  time  the  in- 
surance was  effected,  was  displaced  by  a 
45  LJLA.(NJ3.) 


.  fire  dryer,  which  was  installed  in  a  shed 
I  erected  for  the  purpose  adjoining  the  manu- 
I  factory,  and  a  finding  that  the  risk  was  not 
increased  by  such  change  was  upheld. 

And  in  German  American  Ins.  Co.  ▼. 
Steiger,  109  111.  254,  in  a  case  arising  out 
of  the  loss  of  the  same  property,  it  was 
held  that  the  fire  dryer  could  be  considered 
as  embracing  its  appurtenances,  and  that  its 
mode  of  use  in  connection  with  the  works 
as  constructed  might  be  taken  into  account 
as  bearing  upon  the  increase  of  the  risk 
created  by  its  installation. 

And  where  the  policy  in  this  case  was 
entirely  silent  as  to  the  kind  of  dryer  which 
was  to  be  used,  and  the  issue  was  as  to 
whether  the  ride  had  been  increased,  and 
all  facts  tending  to  show  an  increase  of 
risk,  including  the  witnesses'  opinion  on 
the  question,  with  their  reasons  therefor, 
had  been  received  in  evidence,  it  was  held 
that  there  was  no  error  in  excluding  testi- 
mony as  to  the  customary  method  of  drying; 
in  such  establishments,  or  as  to  the  risk 
being  uninsurable  after  the  introduction  of 
the  fire  dryer.    Ibid. 

And  it  was  further  held  that  evidence  of 
the  circumstances  of  the  actual  use  of  the 
fire  dryer  was  admissible  upon  the  strict 
question  of  increase  of  risk,  the  court  re- 
marking that  if  the  jury  were  liable,  by  its 
admission,  to  suppose  that  it  was  admitted 
upon  the  question  whether  the  insured  had 
used  proper  care,  they  might  be  cautioned 
against  this  mistake.    Ibid. 

And  in  Planters'  Mut.  Ins.  Co.  v.  Row- 
land, supra,  it  was  held  that  evidence  as  to 
whether  insurance  companies  charged  the 
same  or  different  rates  on  burr  and  roller 
flouring  mills  was  admissible  to  be  con- 
sidered by  the  jury  in  connection  with  other 
facts,  in  determining  the  question  of  in- 
crease of  risk  by  the  change  from  the  burr 
to  the  roller  process. 

Change  in  use  of  machinery. 

A  policy  insuring  a  granary  and  "a  kiln 
for  drying  com,"  and  containing  a  provision 
that, it  should  be  void  if  any  alteration  was 
made,  or  the  risk  of  fire  increased,  has  been 
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come  within  the  designation  of  a  woolen 
mill.  Moreover,  it  is  practically  conceded 
by  all  the  witnesses  who  had  the  experience 
and  testified  upon  the  subject,  that  the  only 
safe  method  of  manufacturing  cotton  bats 
is  in  a  fireproof  building  or  department, 
where  the  fire  can  be  confined  to  the  ma- 
chine where  it  originates.  That  the  state- 
ments in  the  record  made  by  the  witnesses 
are  well  founded  is  abundantly  demon- 
strated in  the  case  at  bar.  The  fire  in 
question  started  in  a  machine  while  the 
operator  thereof  was  working  at  it  making 
cotton  bats.  This  the  foreman  of  appel- 
lant's plant  testified  was  the  usual  and 
ordinary  way  fire  starts  in  such  machines. 
He,  in  effect,  further  testified  that,  when 
fire  starts  in  such  a  machine,  it  is  practi- 
cally the  same  as  a  gunpowder  explosion; 
that  the  fire  in  an  instant  envelops  the 
whole  machine  and  all  the  cotton  that  may 
be  in,  on,  or  near  it;  that  in  the  manu- 
facture of  woolens,  although  fire  were 
caused  by  the  use  of  the  machine,  yet  the 
woolen  fabric  would  not  cause  an  explosion, 
nor  would  it  burst  into  flame,  but  would 
only  smolder,  and  therefore  could  be  con- 
trolled, while  a  fire  originating  in  a  ma- 


chine that  was  used  to  manufacture  cotton 
bats,  such  as  the  one  used  by  appellant, 
cannot  be  controlled.  It  is  also  true  that 
one  of  the  witnesses  for  appellant  testified 
that  he  knew  of  three  so-called  woolen  mills 
that  produced  cotton  bats  in  connection 
with  woolen  bats  and  other  fabrics,  but  he 
admitted  that  at  least  two  of  those  mills 
were  destroyed  by  fire  within  a  short  time 
after  commencing  the  manufacture  of  cot- 
ton bats  as  aforesaid.  Another  witness  tes- 
tified that  he  knew  of  at  least  one  so-called 
!  woolen  mill  in  the  East  that  manufactured 
cotton  bats  in  connection  with  the  manu- 
facture of  woolen  goods.  All  of  these  wit- 
nesses, however,  admitted  that  the  manu- 
facture of  cotton  bats  is  extrenielv  hazard- 
ous  so  far  as  concerns  the  risk  of  setting 
fire,  and  in  that  regard  much  more  hazard- 
ous than  the  manufacture  of  woolen  bats  or 
woolen  fabrics.  There  is,  therefore,  no  dis- 
pute in  the  evidence  that  the  manufacture 
of  cotton  bats  is  much  more  hazardous  than 
is  the  manufacture  of  woolen  bats  or  woolen 
fabrics,  or  even  fabrics  composed  of  both 
wool  and  cotton.  The  attempt  made  by  ap- 
pellant, therefofe,  to  show  that  in  a  few 
other  instances  so-called  woolen  mills  also 


held  not  to  be  avoided  where  the  insured 
carried  on  no  trade  in  the  kiln  except  dry- 
ing corn,  although  on  one  occasion  he 
gratuitously  allowed  the  owner  of  some 
bark  taken  from  a  sunken  vessel  to  dry  it 
in  the  kiln,  and  during  the  course  of  the 
drying  a  loss  occurred;  and  this  was  held 
to  be  true,  although  the  drying  of  bark  was 
a  distinct  trade  from  that  of  drying  com, 
and  a  higher  premium  was  exacted  therefor. 
Shaw  V.  Robberds,  6  Ad.  &  El.  75.  The 
court  said:  'The  sixth  condition  points  at 
an  alteration  of  business,  at  something  per- 
manent and  habitual;  and,  if  the  plaintiff 
had  either  dropped  his  business  of  corn  dry- 
ing and  taken  up  that  of  bark  drying,  or 
added  the  latter  to  the  former,  no  doubt 
the  case  could  have  been  within  that  con- 
dition. Perhaps,  if  he  had  made  any  charge 
for  drying  this  bark,  it  might  have  been  a 
question  for  the  jury  whether  he  had  done 
so  as  a  matter  of  business,  and  whether  or 
not  he  had  thereby  (although  it  was  the 
first  instance  of  bark  drying)  made  an 
alteration  in  his  business  within  the  mean- 
ing of  that  condition.  But,  according  to  the 
evidence,  we  are  clearly  of  opinion  that  no 
such  question  arose  for  the  consideration  of 
the  jury;  and  that  this  single  act  of  kind- 
ness was  no  breach  of  the  sixth  condition." 

Operating  factory  at  night. 

The  change  of  the  use  of  an  insured  mill 
or  factory  by  operating  it  at  night  has 
been  held  to  avoid  policies  of  the  character 
under  consideration. 

Thus,  where  a  policy  issued  on  a  factory 
contained  a  provision  that  it  should  not  be 
run  at  night,  and  that  a  violation  of  this  ' 
46  L.R.A.(N.S.) 


stipulation  should  create  a  forfeiture  of 
the  policy,  and  an  increased  premium  was 
provided  for  in  case  factories  were  run 
night  and  day,  it  w^as  held  that  these  pro- 
visions were  not  mere  technicalities,  but 
were  substantial,  and  that  the  running  of 
the  factory  at  night  avoided  the  policy. 
Alspaugh  V.  British- American  Ins.  Co.  121 
N.  C.  200,  28  S.  E.  415. 

And  under  a  policy  insuring  a  building 
occupied  for  making  butter,  oil,  tallow,  and 
stearine,  and  providing  that  if  the  insured 
property  is  a  manufacturing  establishment 
running  at  night  without  a  special  agree- 
ment indorsed  on  the  policy,  it  shall  be  void, 
it  was  held  that  no  recovery  could  be  had 
where,  the  insured  factory  w^as  operated 
nights  after  the  expiration  of  the  time  speci- 
fied in  an  indorsement  allowing  its  opera- 
tion nights  for  a  limited  time  upon  the  pay- 
ment of  an  increased  premium.  Reardon 
V.  Faneuil  Hall  Ins.  Co.  135  Mass.  121. 

And  it  was  held  that  parol  evidence  that 
similar  establishments  were  usually  run  at 
night,  and  that  the  business  could  not  be 
successfully  carried  on  without  so  running, 
was  inadmissible,  since  it  could  not  be  al- 
lowed to  vary  the  contract.    Ibid. 

Of  course,  if  the  insurer  through  its  agent 
has  consented  that  the  mill  or  factory  bo 
operated  at  night,  such  operation  will  not 
avoid  the  risk.  North  Berwick  Co.  v.  New 
England  F.  &  M.  Ins.  Co.  52  Me.  336; 
Strause  v.  Palatine  Ins.  Co.  128  N.  C.  64, 
38  S.  E.  256. 

Where  a  policy  covering  a  hominy  mill 
contains  no  standard  for  ttic  determination 
of  what  constitutes  over  or  extra  hours,  a 
provision  that  "if  the  premises,  being  a 
mill  or  factory,  shall  run  over  extra  hours. 
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manufacture  cotton  bats  or  mixed  woolen 
and  cotton  fabrics,  can  have  no  bearing 
upon  the  question  involved  here.  We  think 
no  one  would  question  the  right  of  any 
woolen  mill  to  also  use  cotton  in  its  mill, 
and  so  long  as  the  hazard  is  not  materially 
increased,  which  is  always  a  question  of 
fact,  the  use  of  cotton  in  connection  with 
wool  could  not  be  objected  to;  but  when, 
as  in  this  case,  the  mill  is  practically  turned 
into  a  powder  magazine,  the  insurer  has  a 
right  to  insist  upon  the  conditions  of  the 
policy  that  the  hazard  shall  not  be  mate- 
rially increased  by  the  insured  with  im- 
punity. 

Nor  can  the  contention  made  by  appellant 
be  sustained  that  the  agent  of  respondent 
knew  to  what  use  the  insured  property  was 
devoted,  and  therefore  the  right  to  Insist 
upon  the  condition  in  the  policy  was 
waived.  The  only  evidence  in  the  record 
upon  that  subject  is  that  the  agent  of  re- 
spondent, who  lived  in  Salt  Lake  City, 
while  the  property  in  question  was  located 
in  Springville,  more  than  50  miles  distant 
from  Salt  Lake  City,  became  "acquainted 
with  the  property"  the  year  preceding  the 
fire,  when  a  prior  policy  covering  the  same 


property  was  issued;  that  either  he  or  some 
of  his  assistants  had  inspected  the  property 
either  before  or  after  the  present  policy  v/as 
issued.  There  is  not  a  word  of  testimony, 
however,  that  either  the  agent  who  issued 
the  policy  or  any  of  his  assistants  knew 
that  the  property  was  devoted  to  the  manu- 
facture of  cotton  bats.  There  is  no  evidence 
that  either  the  agent  or  anyone  of  his  as- 
sistants was  ever  inside  of  the  building,  or, 
if  so,  that  either  knew  anything  about  what 
appellant's  methods  of  manufacturing  were. 
No  doubt  such  a  provision  in  a  policy,  like 
all  others  that  are  made  for  the  benefit  of 
the  insurer,  may  be  waived,  and  this  may 
be  done  either  expressly  or  by  implication; 
but  a  waiver  implies  knowledge  of  the  ac- 
tual conditions  waived.  In  Concordia  F. 
Ins.  Co.  V.  Johnson,  4  Kan.  App.  10-11,  45 
Pac.  723,  in  passing  upon  a  like  provision 
in  an  insurance  policy,  the  court  says: 
"To  constitute  a  waiver,  however,  there 
must  be  something  more  than  mere  knowl- 
edge on  the  part  of  the  agent.  His  lan- 
guage or  conduct  must  be  such  as  to  show 
an  intention  to  waive  the  particular  condi- 
tion of  the  policy  which  is  the  subject  of 
controversy,  or  to  evidence  his  consent  to 


.  .  .  this  policy  shall  be  void,"  is  with- 
out meaning,  and  therefore  an  instruction 
based  upon  it  is  properly  refused.  Ger- 
man-American Ins.  Co.  ▼.  Steiger,  109  111. 
254. 

Where  unauthorized  use  has  been  abandoned 

before  loss. 

Although  there  has  been  a  change  in  the 
use  of  an  insured  mill  or  factory,  yet,  in 
the  absence  of  a  provision  stipulating  that 
the  policy  should  be  void  in  case  of  a  chanp^c 
of  the  hazards  or  an  increase  of  the  risk, 
a  recovery  may  be  had,  if  the  unauthorized 
use  had  ceased  before  the  loss  occurred. 

Thus,  where  a  policy  insuring  a  shoe  fac- 
tory incorporated  within  its  terms  a  by- 
law which  stipulated  that  if  the  insured 
devoted  any  part  of  the  building  "to  a 
more  hazardous  business,  whereby  the  risk 
shall  be  increased,  his,  her,  or  their  policy 
shall  be  immediately  void,"  it  was  held 
proper  to  submit  the  question  of  the  in- 
crease of  risk  to  the  jury,  although  it  ap- 
peared that  the  insured  had  at  one  time  used 
gasolene  as  a  means  of  lighting,  but  its  use 
had  been  discontinued  for  some  time  previ- 
ous to  the  time  of  the  happening  of  the  fire. 
Mutual  F.  Ins.  Co.  v.  Coatesville  Shoe  Fac- 
tory, 80  Pa.  407.  The  court  said:  "But 
there  is  no  cluase  or  provision  in  the  policy 
which  makes  it  void  for  a  temporary  in- 
crease of  the  risk.  It  is  true  that  lighting 
the  building  by  gas  made  from  petroleum 
requires  a  higher  rate  of  premium,  and  by 
another  provision  in  the  policy  this  is  evi- 
dence of  an  increase  of  risk  over  a  building 
not  so  lighted,  which  the  assured  cannot 
controvert;  but  there  is  no  provision  that 
such  an  increase  of  risk  makes  the  policy 
46  L.R.A.(N.S.) 


I  void  ipso  facto.  It  undoubtedly  renders  the 
policy  liable  to  be  avoided  if  a  loss  arise 
from  this  cause.  In  the  absence  of  a  stipu- 
lation to  this  effect,  the  validity  of  the 
policy  necessarily  depends  on  the  state  of 
the  premises  at  the  time  of  the  loss;  but 
in  this  case  the  evidence  shows  that  this 
mode  of  lighting  had  been  discontinued  some 
time  before  the  fire,  and  the  verdict  estab- 
lishes that  the  fire  did  not  result  from  the 
gasolene." 

And  where  a  policy  insuring  a  building 
occupied  as  a  manufactory  provided  that  if 
the  building  should  be  used  for  any  purpose 
denominated  extra-hazardous,  then  so  long 
as  the  building  should  be  so  used,  the  policy 
should  cease  and  be  of  no  force,  it  was  held 
that  the  fact  that  a  room  of  the  building 
was  used  as  a  carpenter's  shop,  which  was 
denominated  as  an  extra-hazardous  pur- 
pose, would  not  prevent  a  recovery  where 
the  occupation  for  this  purpose  had  ceased 
before  the  fire  occurred.  Lounsbury  v.  Pro- 
tection Ins.  Co.  8  Conn.  459,  21  Am.  Dec. 
686. 

And  it  has  been  held  that  a  policy  in- 
suring a  building  described  as  being  used 
in  part  for  the  making  of  barrels,  which 
contained  a  provision  that  it  should  be  of 
no  force  and  effect  so  long  as  the  premises 
should  be  used  for  the  "trade,  business,  or 
vocation  of  a  carpenter,"  was  not  avoided 
by  the  installation  in  a  part  of  the  building 
of  a  circular  saw  and  a  work  bench  for  the 
purpose  of  making  boxes,  where  no  boxes 
had  been  m^de  for  several  months  prior  to 
the  fire,  although  it  was  the  intention  to 
resume  their  manufacture.  United  States 
F.  &  M.  Ins.  Co.  V.  Kimberly,  34  Md.  224, 
6  Am.  Rep.  326.  J.  T.  W. 
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any  change  made  whieb  affects  the  hazard 
of  the  risk,  when  consent  is  necessary."  In 
Mechanics*  Ins.  Co.  v.  Hodge,  149  111.  298, 
37  N.  £.  61,  in  the  headnote,  the  rule  is 
stated  thus:  "Notice  of  the  facts  consti- 
tuting the  increased  hazard,  to  the  agent 
of  the  company,  is  the  same  as  notice  to 
such  company.  When  the  agent  has  all  the 
knowledge  of  increased  danger  that  the  as- 
sured has,  notice  to  such  agent  is  not  re- 
quired." When  a  waiver  is  claimed,  the 
question  of  whether  it  is  established  or  not 
may  depend  very  much  upon  the  nature  of 
the  condition  or  the  thing  which  it  is  as- 
serted was  waived.  As  pointed  out  in  Lof- 
tis  V.  Pacific  Mut.  L.  Ins.  Co.  38  Utah,  532, 
114  Pac.  134:  "A  waiver  operates  as  an 
estoppel  on  the  party  who  waives,"  yet  "it 
is  not  [in  all  cases]  essential  to  a  waiver 
that  a  party  in  whose  favor  it  is  made  must 
prove  all  the  elements  of  an  estoppel  in  pais 
before  he  is  entitled  to  avail  himself  of  the 
waiver."  In  a  matter  such  as  is  claimed 
was  waived  here,  it  must  therefore  appear 
that  the  agent  of  the  company  knew  all  of 
the  facts  and  conditions  concerning  the  use 
of  the  property,  and,  after  knowing  them, 
permitted  the  policy  to  continue  in  force, 
or  that  he  issued  it  with  full  knowledge  of 
the  facts  and  conditions  which  would  avoid 
the  policy.  It  may  be  that  the  language 
used  by  the  Kansas  court  is  a  little  too 
strong,  since  it  implies  that  some  affirma- 
tive act,  and  hence  more  than  full  knowl- 
edge upon  the  part  of  the  agent,  is  re- 
quired. We  think  it  is  necessary,  as  stated 
by  the  supreme  court  of  Illinois  in  the  case 
above  referred  to,  that  it  be  shown  that  the 
agent  who  issued  the  policy  had  full  knowl- 
edge respecting  the  use  and  condition  of  the 
property,  and  then  from  his  acts  and  con- 
duct, considered  in  connection  with  such 
knowledge,  a  waiver  might  be  implied.  A 
condition  in  an  insurance  policy  like  the 
one  now  under  consideration  is  of  the  es- 
sence of  the  contract  of  insurance,  and 
should  not  be  deemed  to  be  waived,  unless 
the  company,  through  its  authorized  agent 
or  otherwise,  is  shown  to  have  had  full 
knowledge  that  the  property  was  not  de- 
voted to  the  use  specified  in  the  policy,  and 
that  the  use  to  which  it  was  being  devoted 
materially  increased  the  hazard.  When 
such  is  made  to  appear,  and  it  is  also  made 
to  appear  that,  after  having  full  knowledge 
as  aforesaid,  the  company  does  not  within 
a  reasonable  time  cancel  the  policy,  but  con- 
tinues it  in  force,  it  may  not  thereafter, 
in  case  of  loss  through  fire,  insist  upon  the 
forfeiture  of  the  policy. 

In  this  case  there  is  no  evidence  upon 
which  a  finding  of  a  waiver  could  be  based 
or  justified.  In  view,  therefore,  that  the 
evidence  showing  a  material  increase  in  haz- 
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ard  which  was  entirely  under  the  control 
of  the  insured  is  practically  without  dis- 
pute, and  that  there  is  no  evidence  which 
would  support  a  waiver,  the  jury,  under 
their  oaths,  would  not  have  been  justified 
in  returning  any  other  verdict  than  the  one 
that  was  returned.  In  legal  effect,  there- 
fore, the  verdict  is  the  same  as  though  the 
court  had  directed  it  as  matter  of  law. 

In  view  of  the  foregoing,  the  other  as- 
signments become  immaterial,  since  the  er- 
rors, if  any  were  committed,  are  harmless. 

We  are  of  the  opinion,  in  view  of  all  the 
evidence,  which,  as  we  have  seen,  counsel 
for  both  parties  by  their  requests  conceded 
to  be  without  dispute,  the  verdict  and  judg- 
ment are  clearly  right,  and  should  be  af- 
firmed. 

The  judgment  is  affirmed,  with  costs  to 
respondent. 

McCarty,  Gh.  J.,  and  Stranp,  J.,  concur. 
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(55  Wash.  679,  105  Pac.  145.) 

Master  —  guarding  machinery  —  statu- 
tory dnty  —  removal. 

1.  A  master  who  sets  a  servant  at  work 
at  a  machine  not  properly  guarded  as  re- 
quired by  statute  cannot  escape  liability 
for  injury  to  him  because  of  absence  of  the 
guard  by  the  fact  that  he  placed  a  proper 
guard  upon  it,  which  had  been  removed 
by  another  servant^  where  the  statute  re- 
quires the  guard  to  be  maintained  as  well 
as  provided. 

Note,  —  Liability  of  master  where 
statutory  guards  on  machinery  have 
been  removed  and  not  replaced. 

As  to  servant's  assumption  of  risk  of 
the  master's  breach  of  a  statutory  duty,  see 
notes  to  Denver  &  R.  G.  R.  Co.  v.  Nor- 
gate,  6  L.R.A.(N.S.)  981;  Johnson  v. 
Mammoth  Vein  Coal  Co.  19  L.R.A.(N.S.) 
646;  Hill  v.  Saugestad,  22  L.R.A.(N.S.) 
634;  and  Fitzwater  v.  Warren,  42  L.R.A, 
(N.S.)   1229. 

As  to  liability  of  master  to  servant  for 
injury  caused  by  elevators  uninclosed,  as 
required  by  statute  or  ordinance,  see  note 
to  Fowler  Packing  Co.  v.  Enzenperger,  15 
L.R.A.(N.S.)    784. 

As  to  master's  duty  to  guard  machinery, 
as  a  delegable  one,  see  note  to  Flynn  v. 
Prince,  C.  &  M.  Co.  17  L.R.A.(N.S.)  568. 

Under  statutes  imposing  upon  a  master 
the  duty  to  guard  dangerous  machinery, 
such  duty  is  generally  held  to  be  contin- 
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Action  —  Issue  —  neffligenoe  —  failnre 
to  obey  statute. 

2.  The  issue  of  assumption  of  risk  is 
not  involved  in  an  action  to  recover  dam- 
ages for  personal  injuries  due  to  failure 
of  a  master  to  guard  machinery  as  required 
by  statute,  where  the  only  ground  of  negli- 
gence alleged  is  failure  to  guard. 

Trial  —  instructions  —  absence  of  is- 
sue. 

3.  l^ailure  to  instruct  the  jury  that  tho 
statutory  certificate  of  the  factory  inspec- 
tor is  prima  facie  evidence  that  machinery 
was  properly  guarded  is  not  prejudicial 
error,  where  the  inspector  has  testified  in 
the  case  that  the  machine  was  properly 
guarded,  so  that  no  issue  as  to  the  exist- 
ence of  a  prima  facie  case  is  before  the 
jury. 

(November  36,  1909.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Snohomish 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligent  failure  to  safeguard  a 
saw.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roberts  A  Hulbert,  for  appel- 
lant: 

The  appellant  not  only  made  an  honest, 
careful,  and  a  bona  fide  effort  to  safeguard 
this  saw,  but  had  actually  safeguarded  it 
in  the  only  known  way  in  which  it  could 
have  been  guarded.  This  relieved  him  from 
liability. 

Johnston  v.  Northern  Lumber  Co.  42 
Wash.  230,  84  Pac.  627;    Daffron  v.  Ma- 


uouB.  An  employer,  however,  is  gener- 
ally allowed  to  remove  a  guard  lor  a 
reasonable  time  to  make  repairs,  or  for 
some  other  necessary  purpose,  after  which 
it  must  be  promptly  replaced.  The  lia- 
bility of  the  master  for  injury  resulting 
from  the  failure  to  replace  a  guard  gen- 
eraUy  depends  upon  wnether  he  knew  or 
ought  to  have  known  that  the  guard  at  the 
time  of  the  injury  had  not  been  replaced. 

Thus,  an  employer  has  been  held  liable 
for  injuries  sustained  by  a  servant  oper- 
ating a  ripsaw,  because  of  the  absence  of 
a  guard,  where  the  employer  knew  that  the 

Sard  has  been  removed,  or  should  have 
own  it,  by  reason  of  the  g^eat  length  of 
time  the  saw  had  been  allowed  to  remain 
in  an  unguarded  condition.  Paul  Mfg. 
Co.  V.  Racine,  43  Ind.  App.  695,  88  N.  £. 
629. 

So,  where  a  servant  slipped  and  was  in- 
jured by  coming  in  contact  with  a  ripsaw, 
the  statutory  guard  for  which  had  been 
removed  hj  a  fellow  servant^  the  master 
wss  held  liable,  the  fellow  servant's  habit- 
ual disobedience  of  the  order  requiring 
him  to  use  a  guard  being  known  to  the 
superintendent^  but  such  servant  being 
nevertheless  kept  in  the  master's  employ. 
Espenlaub  v.  Ellis,  34  Ind.  App.  163,  72 
N.   E.   627. 

Where  an  action  by  a  servant  against 
a  master  for  personal  injuries  received  by 
falling  on  an  unguarded  ripsaw  is  founded 
upon  the  violation  of  a  specific  statutory 
duty  imposed  by  law,  it  is  not  necessary 
to  allege  that  such  servant  had  no  knowl- 
edge oi  the  unguarded  condition  of  such 
saw,  or  of  the  danger  he  encountered,  nor 
that  he  could  not  by  ordinary  care  have 
such  knowledge.    Ibid. 

So,  the  employer  was  held  liable  where 
a  foreman  removed  a  guard  rail,  protect- 
ing machinery,  and  a  servant,  who  did  not 
know  of  its  removal,  was  injured  an  hour 
and  a  half  later  because  of  the  foreman's 
UAhiTe  to  replace  it,  the  foreman's  failure 
to  replace  the  guard  rail  being  the  negli- 
gence of  the  master,  and  not  that  of  a  co- 
servant.  Pinsdorf  v.  Kellogg,  108  App. 
DiT.  209,  96  N.  Y.  Supp.  617. 
46  L.K.A.(NJ3.) 
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Where  a  day  operator  was  injured  be- 
cause, without  his  knowledge,  a  ni^ht 
operator  removed  a  guard  to  make  repairs, 
and  had  failed  to  replace  it,  as  instructed 
by  the  superintendent,  the  court,  in  Mc- 
Manus  v.  St.  Regis  Paper  Co.  107  App. 
Div.  29,  94  N.  Y.  Supp.  932,  said:  "The 
defendant's  general  superintendent  knew 
that  the  guard  was  off,  and  his  knowledge 
in  that  regard  was  the  knowledge  of  the 
defendant.  In  that  respect  he  stood  in  the 
place  of  the  defendant,  and  it  was  clearly 
his  duty  to  see  to  it  that  it  was  promptly 
replaced  siter  he  knew  that  the  repairs 
were  completed,  and  the  necessity  for  its 
being  off  had  ceased  to  exist.  Instead  of 
performing  such  duty  he  assumed  to  dele- 
gate its  performance  to  the  machine  tender, 
and  it  was  not  performed.  The  failure  to 
replace  the  guard  under  the  circumstances, 
we  think,  was  the  failure  of  the  defendant; 
and  that  for  any  injury  resulting  there- 
from the  defendant  is  liable.  The  statute 
ought  not  to  be  interpreted  to  mean  that 
when  a  defendant  knows  that  a  guard 
covering  cogwheels  or  gears  which,  by  the 
statute,  are  required  to  be  covered,  has 
been  removed,  that  he  can  absolve  him- 
self from  liability  for  a  failure  to  replace 
it  by  directing  some  employee  to  perform 
that  duty."  But  a  judgment  for  the  plain- 
tiff was  reversed  because  the  verdict  was 
not  in  accordance  with  instructions  of  the 
trial  court. 

Where  an  employee,  at  the  direction  of 
the  master,  failed  to  readjust  the  ffuard  on 
a  planing  machine  upon  changing  the  work, 
whereby  he  was  injured,  it  was  held  in 
Klein  v.  Garvey,  94  App.  Div.  183,  87  N. 
Y.  Supp.  998,  that  the  use  of  the  machine 
without  adjusting  the  guard  was  a  viola- 
tion of  the  labor  law,  and  that  it  was  im- 
proper to  dismiss  plaintiff's  complaint,  the 
court  saying:  "In  view  of  this  violation 
of  the  statute  it  seems  to  us  that  it  was 
a  question  for  the  jury  to  determine 
whether  the  plaintiff  was  shown  to  have 
sudi  acquaintance  with  the  dangers  of  the 
machine  in  this  condition  that  he  could 
be  said  to  have  assumed  the  risk.  It  was 
the  duty  of  the  defendant  not  only  not  to 
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jestic  Laundry  Co.  41  Wash.  G5,  82  Pac. 
1089. 

Respondent  was  guilty  of  contributory 
negligence.  Bier  v.  Hosford,  35  Wash.  544, 
77  Pac.  867,  17  Am.  Neg.  Rep.  163;  Kranich 
y.  Knapp,  43  Wash.  86,  86  Pac.  207. 

He  assumed  all  of  the  risks  incident  to 
working  upon  this  saw. 

Daffron  v.  Majestic  Laundry  Co.  41  Wash. 
65,  82  Pac.  1080;  Decker  v.  Stimson  Mill 
Co.  31  Wash.  522,  72  Pac.  98,  14  Am.  Neg. 
Rep.  225;  Johnston  v.  Northern  Lumber  Co. 
42  Wash.  230,  84  Pac.  627;  Kranich  t. 
Knapp,  43  Wash.  86,  86  Pac.  207. 

Messrs.  liyter  &  Folsom  and  8.  G. 
Murray  for  respondent. 

Crow,  J.y  delivered  the  opinion  of  the 
court: 

This  action  was  originally  commenced 
by  Archie  Benner,  an  infant,  by  Mary  Ben- 
ner,  his  guardian  ad  litem,  against  the 
Wallace  Lumber  k,  Manufacturing  Com- 
pany,  a   corporation,    to   recover    damages 


for  personal   injuries   sustained.     Prior  to 
the  trial  the  plaintiff  attained  his  majority 
and   now   prosecutes   the   action.      From   9 
judgment   in  his  favor,  the  defendant  has 
appealed. 

The  appellant  owns  and  operates  a  shin- 
gle mill  in  Snohomish  county,  in  which 
the  respondent,  a  young  man  about  twenty 
years  of  age,  was  employed  as  a  shingle 
packer.  The  mill  was  equipped  with  three 
knot  saws,  and  occasionally  the  appellant 
directed  the  respondent  to  operate  one  of 
them.  He  had  worked  on  the  saw  at  differ- 
ent times  to  the  total  amount  of  17i  days. 
The  saw  was  adjusted  on  an  arbor  imme- 
diately in  front  of,  and  about  18  inches 
from,  the  sawyer.  Slightly  above  the  saw 
was  a  shelf  or  table,  on  which  were  the 
shingles  which  were  to  be  trimmed  by  the 
sawyer.  The  edge  of  the  table,  when  prop- 
erly constructed,  so  extended  over  the  saw 
as  to  leave  only  a  small  portion  thereof  ex- 
posed, thus  serving  as  a  safeguard  for  the 
protection  of  the  sawyer.     Immediately   in 


direct  the  use  of  the  machine  without  its 
being  properly  guarded,  but  to  forbid  its 
use  in  such  a  condition." 

In  St.  Louis  Cordage  Co.  v.  Miller,  63 
L.R.A.  551,  61  C.  C.  A.  477,  126  Fed.  496, 
15  Am.  Neg.  Rep.  476  (Mr.  Justice  Thayer 
dissenting),  it  was  held  that  a  woman 
twenty  years  of  age,  by  operating  a  ma- 
chine for  more  than  six  months,  knowing 
that  the  guard  had  been  removed,  assumed 
the  risk  of  the  exposed  machinery,  the 
defect  of  the  exposed  gearing  being  obvious 
and    the   danger   apparent. 

A  servant  may  waive  the  duty  of  guard- 
ing machinery,  imposed  upon  the  master 
by  the  labor  law,  but  the  question  of 
waiver  or  assumption  of  risk  is  for  the 
jury,  where  the  action  is  brought  under  the 
employers'  liability  act,  which  no  longer 
permits  the  courts  to  rule  as  matter  of 
law  in  an  action  brought  under  that  act, 
that  an  employee  assumes  the  risk  caused 
by  the  employer's  failure  to  discharge  any 
duty  of  safety,  or  is  guilty  of  contribu- 
tory negligence  by  continuing  in  the  work 
witn  knowledge  of  such  failure.  Travis 
v.  Haan,  119  App.  Div.  138,  103  N.  Y. 
Supp.  973  (injury  by  servant  because  of 
failure  to  replace  guard  on  mangle). 

But  where  the  plank  covering  the  rollers 
of  a  coal-breaking  machine  had  been  dis- 
placed to  the  knowledge  of  a  boy  em- 
plovee,  wlio,  while  acting  without  the  scope 
of  his  employment,  was  injured  by  getting 
hid  leg  caught  in  the  rollers,  it  was  held 
in  Honor  v.  Albrighton,  93  Pa.  475,  11 
Mor.  Min.  Rep.  6,  that  the  master,  when  he 
had  provided  such  plank  covering,  had 
done  his  whole  duty  under  the  act  re- 
quiring such  machinery  as  coal-breakers 
to  be  "properly  fenced  off,*'  and  that  if 
that  cover  was  unnecessarily  removed  with- 
out his  fault  or  knowledge,  through  the 
negligence  of  one  of  the  employees,  no 
45  L.R.A.(N.S.) 


other  servant  could  recover,  according  to 
well-settled  principles.  In  this  case,  the 
plaintiff  was  held  also  guilty  of  contribu- 
tory negligence  which  would  have  pre- 
cluded a   recovery. 

Where  a  servant  was  injured  by  a  strip 
of  timber  being  thrown  from  a  circular 
saw  as  a  result  of  a  coemployee's  failure 
to  replace  the  guard  that  had  been  removed 
by  an  employee  one-half  hour  before  the 
accident,  without  the  knowledge  of  the 
master  or  his  foreman,  because  impractica- 
ble for  a  particular  kind  of  work,  it  was 
held  in  Pockrass  v.  Katlan,  154  App.  Div. 
707,  139  N.  Y.  Supp.  398,  that  defendant 
was  entitled  to  an  instruction  that  absence 
of  the  guard  for  one- half  hour  was  not  an 
absence  for  such  length  of  time  as  would 
necessarily  charge  defendant  with  notice 
that  the  guard  was  not  being  used,  so  as 
to  charge  defendant  with  liability  for  fail- 
ure to  cause  replacement  of  guard  within 
a  reasonable  time.  The  court  laid  down 
these  principles:  That  where  a  guard  re- 
quired by  statute  nad  been  removed  from 
a  circular  saw  by  an  employee  because 
its  presence  was  impracticable  for  a  par- 
ticular kind  of  work,  the  master  was  un- 
der an  absolute  duty  promptly  to  replace 
the  guard  on  finishing  the  work.  That 
where  such  a  guard  had  been  removed  by 
a  servant  without  direction  or  knowledge 
of  the  superintendent  or  foreman,  the  mas- 
ter, before  he  could  be  held  liable  for  in- 
juries resulting  from  its  absence  was  en- 
titled to  reasonable  time  to  discover  the 
absence  of  the  guard  and  cause  it  to  be 
replaced. 

And  in  Espenlaub  v.  Ellis,  34  Ind.  App. 
163,  72  N.  E.  527,  an  instruction  was  up- 
held to  the  effect  tliat  if  the  master  had 
provided  a  suitable  guard  for  the  saw, 
which  an  employee  who  was  using  the  naw 
immediately    before   the   accident    had    re- 
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front  of  the  sawyer,  and  slightly  below 
the  level  of  the  table,  was  a  sliding 
carriage  upon  which  he  placed  the  shingles 
he  intended  to  trim.  He  then  pushed  the 
carriage  under  the  table,  carrying  the  shin- 
gles against  the  saw  and  trimming  them. 
The  sawyer  was  compelled  to  reach  over 
the  table  for  the  shingles,  and  in  doing  so 
passed  his  hand  above  the  level  of  the  saw. 
On  the  morning  of  the  accident,  appellant's 
foreman  directed  him  to  operate  the  knot 
saw.  About  3  o'clock  in  the  afternoon,  as 
respondent  withdrew  his  hand  after  reach- 
ing over  the  table  for  shingles,  it  in  some 
manner  came  in  contact  with  the  saw  and 
was  sererely  injured.  In  his  complaint  and 
on  the  trial,  he  contended  that  the  appellant 
was  guilty  of  negligence  in  failing  properly 
to  safeguard  the  saw,  and  that  he  was  in- 
jured by  reason  thereof. 

The  first,  and  as  we  regard  it,  the  con- 
trolling, contention  made  by  the  appellant, 
is  that  the  trial  court  erred  in  denying 
its  motion  for  a  directed  verdict.     It  con- 


tends that  the  saw  had  been  properly 
guarded,  but  that  the  guard  had  been  re- 
moved and  replaced  from  time  to  time  by 
appellant's  employees,  certain  other  knot 
sawyers,  for  their  own  convenience  in  per- 
forming their  work.  There  was  evidence 
tending  to  show  that  when  the  saw  was  first 
installed,  and  the  table  was  first  constructed, 
some  years  prior  to  the  accident,  the  edge 
of  the  table  had  been  sufficiently  extended 
to  constitute  a  practical  safeguard.  It  was 
further  shown:  That  from  time  to  time  the 
knot  sawyers  would  chop  out  or  saw  off  the 
edge  of  the  table,  leaving  greater  portions 
of  the  saw  exposed;  that  other  knot  saw- 
yers before  commencing  work  would  nail  on 
a  band  or  cleat  to  again  extend  it  and  more 
securely  guard  the  saw;  and  that  the  vari- 
ous sawyers,  from  time  to  time,  made  these 
changes  according  to  their  own  ideas.  Ap- 
pellant therefore  contends  that,  when  it,  as 
the  master,  had  properly  constructed  the 
table  to  serve  as  a  guard,  it  had  discharged 
its  full  duty;  and  that  if  the  sawyers  there- 


moved,  and  the  master  had  no  knowledge 
of  the  removal  at  the  time  of  the  accident, 
the  employee  could  not  recover. 

In  a  few  cases,  however,  the  master's 
duty  to  guard  machinery  has  been  held  to 
be  absolute. 

Thus,  failure  of  an  employee  to  replace 
the  guard  to  an  emery  wheel,  which  he  has 
removed  in  the  performance  of  his  duties, 
constitutes  negligence  per  se  upon  the  part 
of  the  master,  under  a  statute  requiring 
the  guarding  of  machinery  where  practi- 
cable, as  the  statute  in  such  case  adopts 
the  rule  of  absolute  duty.  Davidson  v. 
Flour  City  Ornamental  Iron  Works,  107 
Minn.  17,  28  L.R.A.(N.S.)  332,  131  Am. 
St.  Rep.  433,  119  N.  W.  483. 

So,  in  Groves  v.  Wimborne  [1898]  2  Q. 
B.  402,  67  L.  J.  Q.  B.  N.  S.  862,  79  L.  T. 
N.  S.  284,  14  Times  L.  R.  493,  47  Week. 
Rep.  87,  where  a  master  was  held  liable 
for  injury  to  a  servant  of  a  machine  from 
which  the  guard  had  been  removed  and 
not  replaced  during  the  employment  of 
the  servant  (a  period  of  six  months),  it 
was  held  the  absolute,  unqualified  duty  of 
the  master  under  the  factory  and  workshop 
act  not  only  to  provide,  but  to  maintain,  a 
guard  for  dangerous  machinery.  In  this 
case  the  guard  had  been  removed  by  a  fel- 
low servant,  but  the  court  held  that  the 
fellow-servant  doctrine  had  no  application 
where  recovery  is  sought  for  the  breach  of 
a  statutory  duty. 

The  following  cases  may  be  noticed,  al- 
though it  does  not  appear  that  the  master's 
duty  to  guard  the  machinery  was  statu- 
tory. 

Thus,  where  a  servant  was  injured  by  a 
block  thrown  from  a  ripsaw  because  of  the 
operator's  failure  to  replace  the  guard, 
the  master  was  held  liable,  the  machine 
having  been  operated  a  sufficient  length 
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of  time  to  enable  the  foreman  to  become 
aware  that  the  guard  had  been  removed, 
and  the  fellow-servant  doctrine  not  being 
applicable,  since  the  injured  servant  and 
the  operator  who  removed  the  guard  were 
not  engaged  in  the  same  common  employ- 
ment. Merritt  v.  Victoria  Lumber  Co.  Ill 
La.  159,  36  So.  497. 

So,  where  a  servant,  relying  upon  the 
promise  of  a  chief  engineer  promptly  to 
replace  a  guard  on  a  machine  after  making 
repairs,  was  injured  by  cogwheels,  the  mas- 
ter was  held  liable  in  Jacobson  v.  Oakland 
Meat  &  Packing  Co.  161  Cal.  425,  119  Pac. 
653,  Ann.  Cas.  1913  B,  1194,  the  engineer's 
n^ligence  in  failing  to  replace  guard  or 
warn  servant  being  imputed  to  the  master. 

So,  an  oiler  who  was  killed  by  being 
caught  in  gears  while  attempting  to  oil 
hoisting  machinery,  in  the  absence  of  a 
guard  railing,  which  had  been  temporarily 
removed,  was  held  guilty  of  contributory 
negligence  precluding  a  recovery  when 
knowing  of  the  danger,  he  failed  to  tako 
the  precautions  of  stopping  the  machinery 
or  replacing  the  guard,  which'  could  have 
been  done  easily.  Blahnik  v.  Central  Coal 
Co.  142  Wis.  167,  125  N.  W.  317. 

Where  a  workman  in  charge  of  a  cir- 
cular saw,  whose  duty  it  was  to  see  that 
the  guard  was  in  its  place,  had  on  the  pre- 
vious day  removed  it  because  it  was  in  his 
way,  and  failed  to  replace  it,  whereby  one 
employed  to  assist  in  working  the  saw 
slipped  and  was  injured  by  coming  in  con- 
tact with  it,  it  was  held  in  Tate  v.  Lat- 
ham, 66  L.  J.  Q.  B.  N.  S.  349  [1897]  1  Q. 
B.  502,  76  L.  T.  N.  S.  336,  45  Week.  Rep. 
400,  that  the  absence  of  the  guard  con- 
stituted a  defect  in  the  condition  of  the 
machinery,  within  the  meaning  of  the  em- 
ployers'   liability   act   of    1880. 

J.  D.  C. 
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after  removed,  changed,  or  added  to  the 
guard,  the  appellant  was  not  guilty  of  neg- 
ligence in  failing  to  install  or  maintain 
the  same.  This  contention  cannot  be  sus- 
tained. Whenever  a  master  employs  a  serv- 
ant or  changes  the  character  of  his  work, 
it  is  the  master's  duty  at  the  inception  of 
and  during  such  employment  to  furnish 
the  servant  a  reasonably  safe  place  in  which 
to  work,  and  to  also  comply  with  the  re- 
quirements of  the  factory  act  in  properly 
safeguarding  saws  and  other  dangerous  ma- 
chinery, where  guards  are  practical. 
Whether  an  employee  has  wilfully  changed, 
removed,  or  destroyed  a  proper  safeguard, 
provided  by  the  master,  might  become  a  ma- 
terial issue  if  such  servant,  being  injured, 
should  attempt  to  recover  damages;  but  no 
such  issue  is  now  before  us.  There  is 
ample  evidence  in  the  record  to  show  that, 
when  the  appellant  directed  the  respondent 
to  commence  work  on  the  saw,  it  was  not 
then  properly  guarded, — ^a  fact  the  master 
should  have  known;  and  that  by  reason  of 
the  absence  of  a  proper  guard  the  respond- 
ent was  injured.  A  reckless  or  negligent 
servant  might  wilfully  remove  a  proper 
guard  that  had  been  provided  by  the  mas- 
ter. Another  servant,  more  cautious  and 
conservative,  might  himself  voluntarily  per- 
form the  duty  of  the  master  by  restoring 
the  guard  before  commencing  his  work.  The 
respondent  did  neither.  He  was  under  no 
obligation  to  provide  or  change  the  guard. 
He  commenced  work  upon  the  saw  in  obe- 
dience to  the  order  of  the  master,  and  the 
only  question  to  be  determined  is  whether 
it  could  be,  and  was  then,  guarded,  as  re- 
quired by  the  factory  act.  As  above  stated, 
the  appellant  introduced  considerable  evi- 
dence to  show  that  it  was  the  custom  of 
knot  sawyers  to  repeatedly  change,  remove, 
or  add  to,  the  guard  to  suit  their  own  con- 
venience; and  in  substance  contended  that, 
when  it  had  once  properly  safeguarded  the 
saw,  it  had  discharged  its  duty,  and  that 
the  custom  of  the  employees  constituted  a 
sufficient  excuse  to  relieve  it  of  any  charge 
of  negligence  resulting  from  its  subsequent 
failure  to  restore  the  guard.  The  statute 
not  only  requires  that  guards  be  provided, 
but  also  that  they  be  maintained  in  use. 
Sess.  Laws  1907,  §  1,  chap.  205,  p.  448. 

The  appellant  cites  Johnston  v.  Northern 
Lumber  Co.  42  Wash.  230,  84  Pac.  627,  and 
Daffron  v.  Majestic  Laundry  Co.  41  Wash. 
65,  82  Pac  1089,  and  contends,  on  the  au- 
thority of  those  cases,  that  it  is  relieved 
from  liability  for  negligence  by  reason  of 
the  fact  that  it  had  properly  safeguarded 
the  saw.  There  is  a  marked  difference  be- 
tween the  facts  of  the  case  at  bar  and  those 
of  the  cases  cited.  In  the  Johnston  Case 
the  guard  had  not  been  changed  or  removed. 
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It  had  been  in  use  for  a  number  of  years. 
It  had  not  only  been  properly  installed,  but 
had  been  also  maintained.  The  servant 
had  been  working  at  the  machine  with  the 
same  guard  during  all  of  that  time.  The 
contention  there  made  was  that  some  guard 
other  than  the  one  actually  used  should 
have  been  adopted.  In  the  Daffron  Case 
it  appeared  that  a  proper  guard  had  been 
provided.  Here  the  fact  seems  to  be  that  no 
practical  or  proper  guard  whatever  was 
provided  for  the  knot  saw,  at  the  particu- 
lar time  the  respondent  went  to  work,  or 
during  the  time  he  continued  at  work.  If 
the  appellant  could  excuse  its  neglect  by 
relying  upon  the  action  of  the  knot  sawyers 
in  changing  or  removing  the  guards,  such 
a  defense  would  be  equivalent  to  withdraw- 
ing from  the  jury  the  vital  issue  whether 
the  saw  was  properly  guarded  when  used 
by  the  respondent,  and  substituting  in  lieu 
thereof  an  immaterial  inquiry  into  the  cus- 
tom of  knot  sawyers  who  had  preceded  re- 
spondent in  operating  the  saw.  The  statute 
does  not  contemplate  or  permit  any  such  de- 
fense or  excuse.  There  was  abundaut  evi- 
dence to  sustain  the  jury  in  finding  that  a 
practical  guard  could  be  provided,  that  it 
was  not  provided  at  the  time  the  respondent 
commenced  work,  and  that  as  a  result  there- 
of he  was  injured.  The  motion  for  a  directed 
verdict  was  properly  denied. 

The  trial  court  instructed  the  jury  on  the 
defense  of  assumption  of  risk  pleaded  by 
the  appellant.  After  the  jury  had  retired, 
the  respondent  promptly  interposed  an  ex- 
ception to  the  giving  of  this  instruction. 
Thereupon  the  jury  were  recalled,  and  the 
trial  judge  withdrew  the  defense  from  their 
consideration  as  not  being  an  issue  in  the 
case.  The  appellant  has  assigned  error  upon 
the  withdrawal  of  the  instruction.  The  con- 
trolling issue  of  fact  in  this  case  was 
whether  the  knot  saw  could  be  and  was 
guarded.  The  only  ground  of  negligence 
allied  was  appellant's  failure  to  guard.  If 
appellant  had  guarded,  there  could  be  no 
recovery.  If  the  saw  could  not  be  guarded, 
appellant  was  in  no  event  negligent.  As- 
sumption of  risk  was  not  an  issue  in  the 
case.  If  appellant  had  failed  to  provide 
proper  guards  when  practicable,  the  de- 
fense could  not  be  interposed.  Hall  v.  West 
&  S.  Mill  Co.  39  Wash.  447,  81  Pac.  915, 
4  Ann.  Cas.  607. 

The  mill  had  been  inspected  by  the  deputy 
labor  commissioner,  who  issued  a  certificate 
which  the  appellant  posted  in  compliance 
with  the  requirements  of  the  statute.  The 
certificate  was  admitted  in  evidence,  and  the 
deputy  who  made  the  inspection  appeared 
as  a  witness  for  appellant,  and  testified  as 
to  what  he  considered  necessary  to  consti- 
tute a     proper  safeguard,  and  stated  the 
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condition  in  which  he  found  the  mill.  The 
appellant  in  writing  requested,  with  others, 
the  following  instructions  (No.  19) :  "You 
are  instructed  that,  under  the  law  of  this 
state,  that  if  the  operator  of  a  mill  has  his 
mill  inspected  by  the  labor  commissioner^  or 
one  of  his  deputies,  and  receives  a  certi- 
ficate of  inspection,  and  posts  the  same  in 
hia  mill,  this  certificate  is  prima  facie  evi- 
dence that  the  factory  act  has  been  com- 
plied with,  and  that  the  machinery  lihd 
appliances  have  been  constructed  and  main- 
tained in  a  reasonably  safe  condition.  In 
other  words,  the  law  requires  the  operator 
of  a  mill  to  have  his  mill  inspected  by  the 
state  labor  commissioner  of  this  state,  and 
whenever  this  is  done,  and  a  certificate  is 
issued  to  the  owner  of  a  mill,  and  the  cer- 
tificates are  posted  in  the  mill,  the  pre- 
sumption is  that  the  mill  operator  has  com- 
plied with  the  law  with  reference  to  the 
guards  and  other  matters,  and  that  the  mill 
is  in  a  proper  condition,  and  that  the  oper- 
ator has  furnished  and  maintained  reason- 
able and  proper  safeguards.  So,  if  you 
should  find  in  this  case  that  the  defendant 
company  had  its  mill  inspected  by  the  state 
labor  commissioner,  or  his  deputy,  and  that 
the  commissioner  had  issued  a  certificate  of 
inapection,  copies  of  which  certificates  were 
posted  in  the  mill,  then  I  instruct  you  that 
this  was  prima  facie  evidence  of  the  de- 
fendant's having  complied  with  the  factory 
act.  It  is  prima  facie  evidence  that  the  knot 
saws  in  question  in  this  case  were  reason- 
ably and  properly  guarded;  and  I  further 
instruct  you  that,  if  the  defendant  in  this 
case  had  complied  with  the  factory  act  in 
regard  to  the  furnishing  of  reasonable  safe- 
guards, then  I  instruct  you  that  the  plain- 
tiff cannot  recover,  and  your  verdict  must 
be  for  the  defendant.  Tou  are  instructed, 
also,  that  even  if  the  defendant  failed  to 
comply  with  the  factory  act  in  furnishing 
a  reasonable  and  proper  safeguard,  yet  if 
the  plaintiff  himself  was  guilty  of  negli- 
gence, he  cannot  recover,  and  your  verdict 
must  be  for  the  defendant."  This  instruc- 
tion was  not  given,  nor  did  the  trial  judge 
give  any  other  instruction  relating  to  the 
inspection  by  the  deputy,  and  the  posting  of 
his  certificate.  Appellant  has  assigned  error 
upon  the  refusal  of  the  instruction  re- 
quested. In  the  order  denying  the  motion 
for  new  trial,  the  trial  judge  said:  "The 
defendant,  in  support  of  its  motion  for  a 
new  trial,  urges  two  reasons:  .  .  .  (2) 
That  the  court  refused  to  give  the  defend- 
ant's requested  instruction  No.  19.  The  in- 
struction as  requested  should  not  have  been 
given.  It  was  not  error  to  refuse  it.  Was 
it  error  not  to  give  an  instruction  cov- 
ering the  certificate  of  inspection?  If  the 
court's  attention  has  been  actually  called  to 
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the  fact,  or  if  the  exception  to  the  instruc- 
tion as  given  had  been  actually  taken  at 
the  time,  the  court  perhaps  would  have  re- 
called the  *jury  so  as  to  preclude  all  possi- 
bility of  error.  The  question  now  is:  Was 
prejudicial  error  committed?  The  deputy 
labor  commissioner  was  present  in  court 
and  testified  fully  as  to  the  facts  upon  which 
his  conclusion  was  based  in  issuing  this  cer- 
tificate of  inspection.  The  reason  for  the 
rule  to  make  the  certificate  prima  facie  evi- 
dence was  overcome  by  his  testimony  in 
court.  The  certificate  could  not  be  stronger 
than  the  testimony  upon  which  it  was  based, 
and  this  was  before  the  jury,  and  must  be 
weighed  as  other  evidence.  If  the  testi- 
mony was  absent,  and  the  certificate  was 
present,  a  different  condition  wquld  exist. 
The  certificate  would  not  be  admissible  in 
evidence,  unless  made  so  by  the  legislature, 
because  the  examination  was  ev  parte,  and 
the  defendant  would  be  deprived  of  the  facts 
before  the  jury  upon  which  the  certificate 
is  based.  The  instructions  given  preclude  all 
possibility  of  error.  The  burden  in  the  case 
at  no  time  shifted.  It  at  all  times  remained 
with  the  plaintiff.  It  was  incumbent  upon 
the  plaintiff  to  show  by  a  fair  preponderance 
of  the  evidence  that  the  machinery  was  not 
guarded,  and  that  it  could  be  guarded;  and 
all  the  facts  being  before  the  jury,  and  the 
court  having  instructed  the  jury,  as  in  this 
case,  it  is  inconceivable  how  error  could 
be  predicated  upon  the  record  as  it  stands 
in  this  case,  conceding  that  the  requested 
instruction  was  proper.  The  motion  for  a 
new  trial  is  denied  and  exception  noted." 

Some  question  arises  in  our  minds  as  to 
whether  the  appellant  is  in  a  position  to 
predicate  error  upon  any  of  the  instructions 
given  or  refused.  The  record  shows  that  no 
exceptions  were  taken  by  it  until  after  the 
jury  had  returned  its  verdict;  that  by  stip- 
ulation the  parties  agreed  that  its  excep- 
tions might  be  taken  at  any  time  prior  to 
the  hearing  of  the  motion  for  a  new  trial, 
and  that  written  exceptions  were  subsequent- 
ly made  by  the  appellant.  In  view  of  the 
fact  that  the  respondent  has  raised  no 
question  as  to  the  sufficiency  of  these  excep- 
tions, and  that  in  any  event  we  find  no  prej- 
udicial error  in  giving  or  refusing  instruc- 
tions, we  will,  without  deciding,  assume,  for 
the  purposes  of  this  case,  that  the  ap- 
pellant's exceptions  were,  under  the  circum- 
stances sufikient.  On  the  record  before  us 
we  are  constrained  to  hold  that  no  prejudi- 
cial error  was  committed  by  the  trial  judge 
in  failing  to  give  the  requested  instruction 
upon  the  effect  of  the  certificate  as  evidence. 
If  no  evidence  other  than  the  certificate  had 
been  introduced  to  show  the  safeguarding 
of  the  saw,  or  to  dispute  the  same,  it  would, 
upon  proper  request,  have  been  the  duty  of 
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the  trial  judge  to  instruct  the  jury  that 
such  certificate  was  prima  facie  evidence  of 
compliance  on  the  part  of  appellant  with  the 
requirements  of  the  factory  act.  During 
the  trial  much  evidence  was  introduced  by 
the  respondent  to  show  that  as  a  matter  of 
fact  the  saw  was  not  properly  safeguarded, 
while  the  appellant  introduced  evidence  not 
only  of  other  witnesses,  but  also  of  the  in- 
spector himself,  to  show  that  it  was  safe- 
guarded. This  being  true,  no  issue  as  to  the 
existence  of  a  prima  facie  case  was  before 
the  jury  for  its  consideration.  Although  it 
would  have  been  proper  for  the  trial  judge 
to  give  an  instruction  upon  this  subject,  we 
fail  to  see  how  his  omission  to  do  so  con- 
stituted prejudicial  error,  or  could  have  af- 
fected th«  verdict,  in  the  light  of  the  issues 
framed  by  the  pleadings  and  the  evidence 
introduced  at  the  trial.  The  issuance  and 
posting  of  the  certificate  was  not  disputed, 
and  it  is  not  at  all  improbable  that  the  jury 
would  give  more  consideration  to  the  potency 
of  the  certificate  as  evidence  of  a  perform- 
ance of  statutory  duty  by  the  appellant 
than  if  they  had  been  told  that  it  consti- 
tuted prima  facie  evidence  only. 

Other  exceptions  have  been  taken  to  in- 
structions given  and  refused.  We  have  care- 
fully examined  the  instructions  given  by  the 
trial  judge,  and  find  that  they  fully,  clearly, 
and  correctly  state  all  questions  of  law  ap- 
plicable to  the  issues  in  this  case  which, 
under  the  pleadings  and  evidence,  were 
proper  for  the  consideration  of  the  jury. 
The  evidence  is  abundantly  sufficient  to 
show  that  the  knot  saw  could  have  been, 
but  was  not,  safeguarded ;  that  for  the  want 
of'  any  guard  the  respondent  was  injured; 
and  that  he  was  not  guilty  of  contributory 
negligence. 

The  judgment  is  affirmed. 

Rudkin,  Oh.  J.,  and  Mount,  Parker, 
and  Dunbar,  J  J.,  concur. 

Petition  for  rehearing  denied. 
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BAYFIELD   MILL  COMPANY,   Appt. 

(144  Wis.  106,  128  N.  W.  992.) 

Master    —    guarding    gearing   —    suffi- 
ciency —  evidence. 

1.  The  gearing  of  a  system  of  live  rol- 

Note.  —  As  to  liability  of  master  where 
statutory  guards  on  machinery  have  been 
removed  and  not  replaced,  see  note  to  Ben- 
ner  v.  Wallace  Lumber  k  Mfg.  Co.  ante, 

128. 
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lers  to  carry  lumber  from  a  saw  may  be 
found  to  be  insufficiently  guarded  where 
the  only  guard  employed  is  an  inch  board 
nailed  along  its  upper  edge  to  the  edge  of 
another  inch  board,  which  forms  part  of 
the  table  carrying  the  rollers,  without 
supports  at  the  lower  edge  or  at  the  ends, 
while  the  work  requires  employees  to  lean 
against  the  guard  in  such  a  way  as  to 
spring  the  lower  edge  inward,  and  the  ma- 
terial passing  over  the  rollers  had  a  ten- 
dAicy  to  strike  against  and  loosen  it  from 
the  table. 

Same  ^  temporary  misplacement. 

2.  A  statute  relieving  a  servant  of  the 
hazard  of  assumption  of  risk  in  working 
about  unguarded  gearings  applies  where 
a  guard  which  had  been  provided  has  be- 
come temporarily  displaced  without  the 
knowledge  of  the  master,  where  the  guard 
was  not  sufficient  when  provided. 

Same  —  knowledge  of   danger  —  as- 
sumption of  risk. 

3.  Where  the  statutes  relieve  a  servant 
of  the  hazard  of  assuming  the  risk  of 
working  about  unguarded  gearing,  a  serv- 
ant employed  at  live  rollers  which  carry 
lumber  from  a  saw  is  not  negligent  per  ae 
in  failing  to  replace  the  guard  or  to  notify 
the  employer  when  any  insufficiently  fas- 
tened guard  which  protects  him  from  the 
gearing  falls  away,  where  it  does  not  ap- 
pear that  he  had  the  tools  to  replace  it, 
and  his  work  keeps  him  on  the  jump,  so 
that  he  has  no  opportunity  to  notify  the 
master  without  stopping  the  machinery, 
which  he  is  not  shown  to  have  authority  to 
do. 

Same  —  guarding  machinery  —  extent 
of  duty. 

4.  A  statute  requiring  a  master  sccurly 
to  guard  gearing  about  which  a  servant  is 
required  to  work  does  not  require  him  to 
guard  it  so  safely  that  the  servant  will  be 
secure  against  danger  or  violence  while 
performing  his  work,  but  his  duty  is  to 
use  ordinary  care  and  prudence  in  deter- 
mining whether  or  not  a  guard  is  needed, 
and,  if  so,  to  furnish  a  guard  which  or- 
dinarily careful  and  prudent  employers 
under  like  circumstances  deem  it  their 
duty  to  furnish,  and  not  obviously  danger- 
ous. 

Appeal     —     erroneous    instruction    — 

duty  of  master. 

6.  An  instruction  stating  the  duty  of 
an  employer  as  to  the  guarding  of  gear- 
ing about  which  an  employee  was'  com- 
pelled to  work,  to  be,  to  make  the  guard 
such  that  employees  shall  be  secure  against 
danger  or  violence  while  performing  tlieir 
work,  is  prejudicial  in  an  action  to  hold 
the  master  liable  for  injury  through  an 
unguarded  gearing,  where  the  jury  find 
him  to  be  negligent,  while  the  evidence 
was  such  that,  in  the  absence  of  such  in- 
struction, he  might  have  been  found  to  be 
free  from  n^ligence. 

Kvidence   ^    character    of    machinery 
—  guard. 

6.  Evidence  is  not  admissible  that  a  par- 
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ticular  kind  of  guard  should  have  been 
used  on  exposed  gearing  about  which  em- 
ployees were  required  to  work,  in  an  ac- 
tion to  hold  the  master  liable  for  injury 
to  a  servant  through  the  defective  char- 
acter of  the  guard  which  was  furnished. 

(Timlin,   Siebecker,   and  Kerwin,  J  J,,  dis- 
sent. ) 

December  6,  1910.) 

A  PPEAL  by  defendant  from  a  judgment 
jljl  of  the  Circuit  Court  for  Bayfield  County 
in  plaintiflfs  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
intestate,  resulting  in  death  which  were 
all^^  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  Barnes,   J.: 

ThiB  action  is  brought  by  plaintiff  as  ad- 
ministrator of  the  estate  of  Philip  La 
Pointe,  deceased,  to  recover  damages  for 
the  death  of  said  La  Pointe,  resulting  from 
injuries  received  by  coming  in  contact  with 
an  exposed  gearing  in  defendant's  sawmill. 

On  June  10,  1908,  La  Pointe  was  an  em- 
ployee of  the  defendant,  and  in  the  perform- 
ance of  his  duties  was  required  to  work 
alongside  of  a  live  roller  table,  the  purpose 
of  which  was  to  carry  lumber,  slabs,  etc., 
from  a  handsaw  situated  at  one  end  thereof. 
The  table  consisted  of  a  series  of  rollers 
about  3  feet  apart,  between  each  of  which 
there  was  a  decking  of  boards  running 
lengthwise,  set  in  a  wooden  frame  of  4  by 
12  timbers,  the  table  being  about  20  feet 
long,  2i  feet  high,  and  3^  feet  wide.  At  the 
side  of  the  table,  and  just  below  the  top, 
there  was  a  shaft  extending  the  entire  length 
thereof,  which  shaft  connected  with  the  rol- 
lers by  means  of  bevel  gearings.  This  lateral 
shaft  was  driven  by  a  bevel  gearing  at  the 
top  of  a  perpendicular  shaft  extending  up 
through  the  mill  floor,  such  gearing  being 
about  8  inches  in  diameter.  The  deceased 
was  caught  in  the  gearing  at  the  intersection 
of  the  two  shafts.  The  mechanism  here  in- 
volved is  practically  the  same  as  that  de- 
scribed in  the  opinion  of  the  court  in  Hoff- 
man V.  Rib  Lake  Lumber  Co.  136  Wis.  388, 
117  N.  W.  789.  It  appears  from  the  testi- 
mony that  up  to  a  short  time  previous  to 
the  accident  the  gearing  upon  which  plaintiff 
was  injured  was  covered  by  a  6-inch  hemlock 
board,  3  feet  long,  nailed  to  the  edge  of  the 
roller  table,  and,  possibly,  to  2  by  4's  at 
either  end  of  such  board.  The  jury  found 
that  negligence  on  the  part  of  the  defendant 
was  the  proximate  cause  of  the  injury,  and 
that  the  deceased  was  not  guilty  of  any  want 
of  ordinary  care,  and  assessed  plaintiff's 
damages  at  $4,750.  From  a  judgment  ren- 
dered upon  such  verdict,  defendant  appeals. 
45  L.R.A.rN.S.) 


Mr.  Thomas  M.  Kearney  and  Mr. 
Burdette  F.  Williams,  with  Messrs. 
Lamoreux,  Shea,  &  Cate,  for  appellant: 

If  the  master  furnishes  such  fence  or  guard 
as  is  in  common  use,  and  such  as  will,  with 
reasonable  care  on  the  part  of  the  employee, 
protect  the  latter  from  injury,  he  has  com- 
plied with  the  general  requirements  of  the 
law. 

Guinard  v.  Knapp-Stout  &  Co.  Co.  95 
Wis.  482,  70  N.  W.  671,  2  Am.  Neg.  Rep. 
784;  Wormell  v.  Maine  C.  R.  Co.  79  Me.  404, 
1  Am.  St.  Rep.  321,  10  Atl.  49;  Pittsburgh 
&  C.  R.  Co.  V.  Stentmeyer,  92  Pa.  276,  37 
Am.  Rep.  684;  Greenleaf  v.  Illinois  C.  R. 
Co.  29  Iowa,  14,  4  Am.  Rep.  181;  Burns  v. 
Chicago,  M.  &  St.  P.  R.  Co.  69  Iowa,  452, 
58  Am.  Rep.  227,  30  N.  W.  25;  Kern  v. 
De  Castro  &  D.  Sugar  Ref.  Co.  125  N.  Y. 
52,  25  N.  E.  1071;  Lyttle  v.  Chicago  &  W. 
M.  R.  Co.  84  Mich.  289,  47  N.  W.  571; 
Kreider  v.  Wisconsin  River  Paper  &  Pulp 
Co.  110  Wis.  645,  86  N.  W.  662;  Innes  v. 
Milwaukee,  96  Wis.  170,  70  N.  W.  1064,  2 
Am.  Neg.  Rep.  782;  Titus  v.  Bradford,  B. 
&  K.  R.  Co.  136  Pa.  618,  20  Am.  St.  Rep.  944, 
20  AtL  517;  Northern  C.  R.  Co.  v.  Husson, 
101  Pa.  1,  47  Am.  Rep.  690. 

The  test  of  the  character  of  any  device 
in  question  in  these  cases  is  general  use, 
and  not  the  personal  opinion  of  some 
claimed  expert  as  to  what  would  be  a  safer 
device. 

Guinard  v.  Eoiapp-Stout  &  Co.  Co.  95  Wis. 
483,  70  N.  W.  671,  2  Am.  N^.  Rep.  784; 
Delaware  River  Iron-Ship  Bldg.  &  E.  Works 
V.  Nuttall,  119  Pa.  149,  13  Atl.  65;  Allison 
Mfg.  Co.  V.  McCormick,  118  Pa.  519,  4  Am. 
St.  Rep.  613,  12  Atl.  273;  Washington  &  G. 
R.  Co.  V.  McDade,  135  U.  S.  574,  34  L.  ed. 
242,  10  Sup.  Ct.  Rep.  1044;  The  Maharajah, 
40  Fed.  784;  Lafflin  v.  Buffalo  &  S.  W.  R. 
Co.  106  N.  Y.  136,  60  Am.  Rep.  433,  12  N.  E. 
599,  5  Am.  Neg.  Cas.  268;  Dougan  v.  Cham- 
plain  Transp.  Co.  56  N.  Y.  1;  Loftus  v. 
Union  Ferry  Co.  84  N.  Y.  455,  38  Am.  Rep. 
533,  5  Am.  Neg.  Cas.  234;  Burke  v.  Wither- 
bee,  98  N.  Y.  662. 

Where,  in  the  conduct  of  a  business,  a 
mechanical  appliance  becomes  defective 
through  some  accident  or  break,  to  the 
knowledge  of  the  employee,  and  such  em- 
ployee refrains  from  giving  notice  of  the  de- 
fect to  his  employer,  and  continues  to  work 
about  the  mechanical  appliance  in  its 
changed  condition,  and  thereby  suffers  in- 
jury, he  is  without  remedy  as  against  his 
employer. 

Mansfield  Coal  &  Coke  Co.  v.  McEnery, 
91  Pa.  185,  36  Am.  Rep.  662;  Washington 
&  G.  R.  Co.  V.  McDade,  135  U.  S.  554,  34 
L.  ed.  235,  10  Sup.  Ct.  Rep.  1044;  Balti- 
more &  O.  R.  Co.  V.  Baugh,  149  U.  S.  368, 
37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914;  Hatt  v. 
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Nay,  144  Mass.  186,  10  N.  E.  807;  Davis  ▼. 
Detroit  &  M.  R.  Co.  20  Mich.  106,  4  Am. 
Rep.  364;  Mad  River  &  L.  E.  R.  Co.  y. 
Barber,  5  Ohio  St.  541,  67  Am.  Dec 
312;  Taylor  v.  Washington  Mill  Co.  60 
Wash.  306,  97  Pac.  243;  Howard  v.  Belden- 
ville  Lumber  Co.  129  Wis.  98,  108  N.  W. 
48;  Yezick  v.  Chicago  Brass  Co.  138  Wis. 
342,  120  N.  W.  247 ;  Honor  v.  Albrighton,  93 
Pa,  476,  11  Mor.  Min.  Rep.  6;  Tate  v. 
Latham  [1897]  1  Q.  B.  602,  66  L.  J.  Q.  B. 
N.  S.  349,  76  L.  T.  N.  S.  336,  46  Week.  Rep. 
400;  4  Thomp.  Neg.  §§  4566,  4660;  2  Labatt 
Mast.  &  S.  §303;  Langhoff  v.  Milwaukee  & 
P.  du  Ch.  R  Co.  19  Wis.  490;  O'Brien  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  102  Wis.  628, 
78  N.  W.  1084. 

The  statute  does  not  preclude  the  defense 
of  assumption  of  risk,  arising  out  of  a  tran- 
sient condition,  and  neglect  to  report  the 
same. 

Kerrigan  v.  Chicago,  M.  k  St.  P.  R.  Co. 
104  Wis.  166,  80  N.  W.  686;  Egnor  v.  N.  C. 
Poster  Lumber  Co.  116  Wis.  530,  92  N.  W. 
242;  Chicago  &  A.  R.  Co.  v.  Merriam,  86 
111.  App.  454,  95  111.  App.  628. 

Mr.  John  Jenswold,  Jr.,  with  Mr.  H. 
W.  Dietrich,  for  respondent: 

The  master  cannot  escape  liability  for  in- 
juries caused  by  his  failure  to  exercise 
ordinary  care  to  furnish  his  servants  rea- 
sonably safe  appliances  by  proving  that  all 
other  masters  in  the  same  line  of  business, 
and  using  the  same  appliances,  are  equally 
negligent. 

Winkler  v.  Power  &  Min.  Mach.  Co.  141 
Wis.  244,  124  N.  W.  273;  Roy  Lumber  Co. 
V.  Donnelly,  31  Ky.  L.  Rep.  601,  103  S.  W. 
255;  Lind  v.  Uniform  Stave  &  Package  Co. 
140  Wis.  183,  120  N.  W.  839;  Hoffman  v. 
Rib  Lake  Lumber  Co.  136  Wis.  388,  117  N. 
W.  789. 

If  there  was  a  failure  on  the  part  of  ap- 
pellant properly  to  guard  this  gearing,  then 
such  failure,  under  the  statute,  constitutes 
negligence  per  ae. 

Klatt  V.  N.  C.  Foster  Lumber  Co.  97 
Wis.  641,  73  N.  W.  563;  Paul  Mfg.  Co.  v. 
Racine,  43  Ind.  App.  695,  88  N.  E.  529. 

The  duty  to  guard  dangerous  machinery 
is  continuous,  and  the  guards  or  fences  must 
be  kept  up  and  in  good  repair. 

Hoffman  v.  Rib  Lake  Lumber  Co.  136 
Wis.  388,  117  N.  W.  789;  Jaroszeski  v.  Os- 
good &  B.  Mfg.  Co.  80  Minn.  393,  83  N.  W. 
389,  8  Am.  Neg.  Rep.  441 ;  Paul  Mfg.  Co.  v. 
Racine,  43  Ind.  App,  695,  88  N.  E.  529; 
Merritt  v.  Victoria  Lumber  Co.  Ill  La.  159, 
36  So.  497;  26  Cyc.  1147;  Paine  v.  East- 
ern R  Co.  91  Wis.  340,  64  N.  W.  1005; 
Glennon  v.  Star  Co.  130  App.  Div.  491,  114 
N.  Y.  Supp.  1044. 

An  employee  who  continues  to  work  in 
45  L.R.A.(N.S.) 


the  presence  of  such  dangerous,  imguarded 
gearing  does  not  assume  the  risk. 

Klotz  v.  Power  &  Min.  Machinery  Co.  36 
WU.  107,  17  LJIA.(N.S.)  904,  116  N.  W. 
770;  Lind  v.  Uniform  Stave  &  Package  Co. 
140  Wis.  183,  120  N.  W.  839;  Paul  Mfg.  Co. 
V.  Racine,  43  Ind.  App.  695,  88  N.  E.  529. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  grounds  for  reversal  urged  in  this 
case  are  that  the  court  erred  (1)  in  re- 
fusing to  hold  that  the  defendant  was  not 
negligent;  (2)  in  not  holding  that  the  plain- 
tiff was  guilty  of  contributory  negligence; 
(3)  in  charging  the  jury  in  various  particu- 
lars; and  (4)  in  admitting  incompetent  evi- 
dence prejudicial  to  the  defendant. 

1.  In  reference  to  the  first  error,  it  is  said 
that  the  gearing  was  safely  guarded  within 
the  meaning  of  §  1636j,  Stat.  1898,  and 
the  fact  that  the  guard  had  become  dis- 
placed, and  so  remained  for  half  an  hour  on 
the  day  of  the  injury,  and  had  also  become 
displaced  for  a  few  minutes  the  day  before, 
was  not  sufficient  to  charge  the  defendant 
with  knowledge  of  any  infirmity  therein. 
There  is  no  claim  that  the  defendant  had 
any  actual  knowledge  that  the  guard  was 
off  on  either  occasion.  We  do  not  find  any 
evidence  in  the  case  tending  to  show  that 
the  guard  was  not  a  safe  appliance,  if  we 
assume  that  it  had  been  properly  and  suffi- 
ciently fastened,  and  we  do  not  think  that 
the  jury  would  be  warranted,  on  the  facts 
shown,  in  finding  that  the  defendant  was 
chargeable  with  knowledge  of  the  fact  that 
the  guard  was  not  in  place  on  the  occasions 
referred  to.  We  do  think  that  the  jury 
might  have  found  from  the  evidence  that  the 
gearing  was  not  safely  guarded  in  the  first 
instance,  because  of  the  manner  in  which  the 
guard  was  put  in  place.  The  guard  was  an 
inch  board,  the  upper  edge  of  which  was 
nailed  to  another  inch  board  that  formed 
part  of  the  table  and  the  upper  edge  of  the 
guard  board  came  up  flush  with  and  really 
formed  part  of  the  top  of  the  table.  The 
guard  board  was  not  fastened  at  the  bottom, 
and  there  was  evidence  from  which  the  jury 
might  have  found  that  the  ends  were  not 
fastened,  although  there  was  considerable 
evidence  to  the  effect  that  it  was  nailed  at 
the  ends  to  the  2  by  4  boards  upon  which 
the  top  of  the  table  rested.  The  evidence 
further  tended  to  show  that  employees,  in 
the  performance  of  their  work,  had  occasion 
to  lean  against  the  guard  in  such. a  manner 
as  to  spring  the  lower  portion  of  it  inward, 
and  that  slabs,  cants,  and  other  material 
passing  down  the  table  came  in  contact  with 
the  upper  edge  of  the  guard  board  in  such  a 
manner  as  to  have  a  tendency  to  unloose  it 
from  the  table  proper.     The  guard  had  be- 
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come  unloosened  the  day  before  the  injury 
occurred.  We  conclude  that  a  jury  ques- 
tion was  presented  by  the  evidence,  and  that 
the  jury  was  warranted  in  finding  that  the 
gearing  was  not  safely  guarded,  because  of 
the  manner  in  which  the  guard  was  fastened, 
considered  in  connection  with  the  character 
of  the  forces  that  were  exerted  upon  it  while 
the  mill  was  in  operation. 

2.  It  is  next  urged  that  the  deceased  knew 
half  an  hour  before  he  was  injured  that  the 
guard  had  become  detached,  and,  knowing 
this  fact»  continued  at  his  work  and  thereby 
assumed  the  hazard.  The  obvious  answer 
to  this  contention  is  that  under  the  pro- 
visions of  §  1636JJ,  Sanborn's  Stat.  Supp. 
1906  (Laws  1905,  chap.  303)  an  employee 
does  not  assume  the  hazard  of  an  unguarded 
gearing  by  continuing  to  work  around  the 
same  after  he  knows  of  its  existence.  Klotz 
V.  Power  &  Min.  Machinery  Ca  136  Wis. 
107,  17  LJLA.(N.S.)  904,  116  N.  W.  770; 
lind  V.  Uniform  Stave  ft  Package  Co.  140 
Wis.  183,  187,  120  N.  W.  839.  But  it  is 
argued  that  §  1636jj  should  not  be  held  to 
apply  to  a  case  such  as  this,  where  the 
master  had  provided  a  sufficient  guard  in 
the  first  instance,  which  had  become  tem- 
porarily displaced,  and  from  which  displace- 
ment injury  resulted  before  the  master  had 
any  knowledge,  actual  or  constructive,  of  the 
displacement.  We  cannot  agree  to  this  con- 
struction or  read  any  such  exception  into 
the  statute.  The  jury  found  that  the  de- 
fendant was  negligent  in  not  safely  guard- 
ing the  gearing  in  the  first  instance,  as  re- 
quired by  S 1636  j,  Stat  1898,  and  we  have 
already  said  that  there  was  evidence  to  sup- 
port such  finding,  and  also  a  finding  that 
such  negligence  was  the  proximate  cause  of 
the  injury.  Section  1636jj  clearly  excul- 
pates the  employee  from  that  species  of  con- 
tributory negligence  known  as  assumption 
of  hazard  in  such  a  case,  although  it  does 
not  cover  other  phases  of  contributory  neg- 
ligence, lind  V.  Uniform  Stave  ft  Package 
Co.  supra,  and  cases  cited. 

3.  It  is  further  argued  that  the  deceased 
was  guilty  of  other  phases  of  contributory 
negligence  aside  from  assumption  of  hazard. 
Ko  one  saw  the  deceased  when  he  'Was  first 
caught  in  the  gearing,  and  just  what  he  was 
doing  or  how  he  happened  to  be  caught  rests 
in  conjecture.  Certainly  there  is  no  testi- 
mony in  the  case  showing  that  he  became 
entangled  in  the  gearing  because  of  some  act 
of  n^ligence  of  which  he  was  guilty  at  the 
time  he  was  injured.  Contributory  negli- 
gence being  a  matter  of  defense,  the  burden 
was  upon  the  defendant  to  establish  the 
same  by  affirmative  evidence,  unless  it  was 
shown  by  the  evidence  offered  by  the  plain- 
tiff, and  there  was  no  such  proof  in  the 
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But  it  is  urged  that  the  deceased  knew 
that  the  guard  was  provided  for  his  protec- 
tion as  well  as  for  the  protection  of  other 
employees  of  the  defendant;  that  he  knew 
it  had  become  displaced  half  an  hour  before 
the  injury  occurred;  that  he  knew  that  in 
the  performance  of  his  duties  he  was  re- 
quired to  work  in  close  proximity  to  this 
gearing  a  very  considerable  part  of  the  time; 
that  he  knew  this  exposed  gearing  was  ex- 
ceedingly dangerous;  and  that  he  had  the 
right  to  suppose  that  the  master  would  im- 
mediately replace  the  guard  as  soon  as  it 
had  knowledge  that  such  guard  was  off; 
that  the  contrivance  was  a  simple  one,  con- 
sisting of  a  board  3  feet  long  and  6  inches 
wide,  that  could  be  temporarily  put  back 
in  place  by  the  servant  without  diffi- 
culty, and  that  the  deceased  was  guilty  of 
contributory  negligence  in  failing  to  notify 
the  master  when  he  knew  that  the  guard 
was  off,  or  else  in  failing  to  put  the  same 
back  in  place.  There  would  be  little  doubt 
that  these  facts  would  defeat  a  recovery 
under  the  doctrine  of  Howard  v.  Beldenville 
Lumber  Co.  129  Wis.  98,  114,  108  N.  W. 
48;  Yezick  v.  Chicago  Brass  Co.  188  Wis. 
342,  120  N.  W.  247,  and  other  eases,  were 
it  not  for  §§  1636j  and  1636jj  of  our  stat- 
utes. Where  reasonably  safe  machinery  has 
been  furnished  to  the  employee,  which  be- 
comes out  of  repair  during  its  operation,  and 
the  master  has  no  knowledge  of  that  fact, 
and  has  had  no  reasonable  opportimity  to 
acquire  such  knowledge  and  remedy  the  de- 
fect, while  the  servant,  with  knowledge  of 
the  danger,  continues  in  his  employment, 
the  servant  is  generally  held  to  have  as- 
sumed the  risk.  But  we  have  already  said 
that  the  servant  does  not  assume  the  risk 
of  an  unguarded  gearing,  even  where  the 
guard  has  become  displaced,  and  the  master 
has  had  neither  actual  nor  presumed  knowl- 
edge of  the  defect,  provided  the  gearing  was 
not  safely  guarded  in  the  first  instance.  The 
appellant  relies  on  the  case  of  Blahnik  ▼. 
Central  Coal  Co.  142  Wis.  167,  125  N.  W. 
317,  as  holding  that  the  deceased  was  negli- 
gent in  failing  to  either  replace  the  guard 
or  to  notify  the  master  that  it  was  not  in 
place;  and,  in  so  far  as  the  facts  of  the 
case  are  identical  with  those  of  the  present 
case,  the  decision  is  in  point.  There  the 
plaintiff's  intestate  was  killed  by  being 
caught  in  unguarded  gears  and  drawn  into 
rapidly  revolving  drums,  and  the  alleged 
negligence  of  the  defendant  consisted  in  fail- 
ure to  provide  a  suitable  guard  for  the  gear- 
ings and  other  machinery.  It  appeared, 
however,  that  a  suitable  guard  had  been  pro- 
vided, which  was  temporarily  out  of  place; 
that  the  deceased,  an  oiler,  was  at  times 
called  upon  to  assist  in  making  repairs;  that 
the  guard  could  be  put  back  in  place  without 
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difficulty;  that  it  was  extremely  dangerous 
to  oil  the  machinery  in  the  absence  of  the 
guard;  that  deceased  had  ample  time  in 
which  to  replace  the  guard,  and  that  if  he 
desired,  he  might  shut  down  the  machinery 
while  he  was  oiling  it.  In  the  case  before 
us  it  does  not  appear  that  the  deceased  had 
the  appliances  at  hand  to  fasten  the  guard 
back  in  place.  There  was  evidence  tending 
to  show  that  he  was  occupied  with  his  work 
all  the  time,  and  that  he  was  "kept  on  the 
jump"  at  least  a  part  of  the  time.  He  ap- 
parently had  no  authority  to  shut  down  the 
mill.  The  character  of  his  work  was  such 
that  if  he  left  his  place  of  employment  to 
hunt  up  the  foreman  or  millwright,  the  mill 
might  have  to  cease  operations  until  his  re- 
turn; for  aught  we  know,  he  might  have 
been  subject  to  censure  or  even  to  discharge 
had  he  pursued  such  a  course.  It  was  not 
shown  that  the  deceased  was  advised  that 
he  might  leave  hia  place  of  work  to  search 
out  some  person  in  authority  for  the  purpose 
of  notifying  that  person  of  the  sudden  dan- 
ger to  which  he  was  subjected.  The  facts  of 
the  two  cases  are  quite  dissimilar.  In  the 
Blahnik  Case  it  was  obviously  the  duty  of 
the  employee  to  put  the  guard  in  place  be- 
fore proceeding  to  oil  the  gearing.  It  is  by 
no  means  obvious  that  the  deceased  either 
should  have  replaced  the  guard  here  or  noti- 
fied the  master  so  to  do.  The  question  of 
decedent's  negligence  was  for  the  jury  to 
determine  in  the  instant  case.  It  is  true 
that  the  master  here  furnishd  a  guard 
which  would  have  protected  the  deceased 
had  the  same  remained  in  place,  and  that 
the  master  had  no  knowledge  that  the  guard 
had  become  displaced,  while  the  servant  had, 
and  it  may  seem  somewhat  extreme  to  hold 
the  master  liable  under  the  circumstances. 
But  if  the  master  was  originally  at  fault 
in  failing  to  securely  fasten  the  guard  which 
it  provided,  it  must  suffer  the  consequences 
of  such  negligent  act. 

4.  The  first  question  in  the  special  verdict 
was  as  follows:  "Did  the  defendant  ever 
securely  guard  the  gearing  of  the  machine 
at  which  the  deceased,  Philip  La  Pointe,  was 
injured  before  said  accident?"  In  reference 
to  this  question  the  court  charged  the  jury, 
among  other  things:  "By  securely  guarding 
it  is  meant  that  the  defendant  should  guard 
tlie  gearing  safely,  that  the  persons  who 
work  about  the  building  should  be  secure 
against  danger  or  violence  while  performing 
their  work."  Exception  was  taken  to  the 
portion  of  the  charge  quoted,  and  error  is 
predicated  thereon. 

We  will  first  consider  whether  the  charge 
was  erroneous,  and,  if  it  was,  then  whether 
it  was  prejudicial.  The  language  used  is 
not  qualified  in  any  way  elsewhere  in  the 
charge.  We  think  the  jury  would  naturally 
45  L.R.A.(N.S.) 


understand  from  this  charge  that  it  was  tite 
defendant's  legal  duty  to  so  guard  this  gear- 
ing that  injury  to  an  employee  could  not  re- 
sult therefrom.  The  language  of  the  court 
is  that  the  gearing  should  be  so  safely 
guarded  that  the  employee  "would  be  secure 
against  danger  or  violence  while  perform- 
ing his  work."  Even  though  the  guard  was 
an  ordinarily  safe  one,  or  an  extraordinarily 
safe  one,  for  that  matter,  still,  if  injury  or 
violence  resulted  therefrom,  then  the  guard 
was  unsafe  under  the  instruction.  The  in- 
struction practically  made  the  defendant  an 
insurer  of  the  employee  against  injury  from 
the  gearing.  It  has  been  decided  by  this 
court  that  this  is  not  a  correct  statement  of 
the  duty  of  the  defendant  under  §  1636j, 
Stat.  1898.  This  section,  as  construed  by 
this  court,  does  not  require  the  employer  to 
insure  his  employees'  safety  against  the 
possibility  of  injury,  nor  does  it  require  of 
him  infallibility  nor  omniscience.  It  re- 
quires him,  first,  to  decide  whether  the  gear- 
ing is  BO  situated  as  to  be  dangerous  to  em- 
ployees in  the  discharge  of  their  duty;  and 
second,  to  securely  guard  or  fence  it  if  dan- 
gerous. He  must  use  ordinary  care  and  pru- 
dence in  deciding  the  first  question,  and  de- 
cide it  as  ordinarily  careful  and  prudent 
employers  under  like  circumstances,  in 
honest  exercise  of  their  judgment,  would  de- 
cide it.  If  such  an  employer  could  reason- 
ably apprehend  that  injury  might  result  to 
an  employee  in  the  discbarge  of  his  ordinary 
duties,  from  the  unguarded  gearing,  then  it 
is  dangerous  and  must  be  guarded;  and  he 
must  also  proceed  to  furnish  such  a  guard, 
or  at  least  as  effective  a  guard  as  such  ordi- 
narily careful  and  prudent  employers  under 
like  circumstances  would  and  do  deem  it 
their  duty  to  furnish.  This  is  a  secure 
guard  within  the  meaning  of  the  law.  Guin- 
ard  V,  Knapp-Stout  Co.  Co,  95  Wis.  482, 
70  N.  W.  671,  2  Am.  Neg.  Rep.  784;  Powal- 
ske  V.  Cream  City  Brick  Co.  110  Wis.  461, 
86  N.  W.  153.  The  only  exception  to  the  last 
proposition  is  that  if  the  guard  so  ordinarily 
furnished  be  obviously  dangerous,  it  will  not 
be  deemed  sufficient.  Yazdzewski  v.  Barker, 
131  Wis.  494,  120  Am.  St.  Rep.  1059,  111 
N.  W.  689. 

In  the  Guinard  Case  the  plaintiff  was  in- 
jured by  a  revolving  shaft,  which  was  not 
guarded.  The  statute  then  in  force  (§  1636f, 
subdiv.  2,  Anno.  Stat.)  required  shafting  to 
be  securely  guarded  if  so  located  as  to  be 
dangerous  to  employees  while  engaged  in 
performing  their  ordinary  duties.  The  pre- 
cise question  presented  was  whether  the 
master  waa  negligent  in  failing  to  guard, 
and,  of  course,  involved  his  duty  under  the 
statute  in  this  regard.  This  court  held  that 
it  was  reversible  error  not  to  charge  th<^ 
jury  unqualifiedly  that   "if  the  defendan 
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lumiahed  plaintiff  a  place  which  was  as 
safe  and  free  from  danger  as  other  persons 
of  ordinary  care  engaged  in  like  business 
and  under  like  circumstances  ordinarily  fur- 
nish, then  you  will  find  for  the  defendant 
on  such  fact."  The  above  quoted  instruc- 
tion was  given  and  held  to  be  correct,  but 
the  judgment  was  reversed  because  the  trial 
court  added  these  qualifying  words:  "But 
not  if  you  find  that  places  provided  by  such 
other  employers  of  labor  for  their  workmen 
or  servants  are  not  reasonably  safe  places 
in  which  their  men  are  obliged  to  work." 
The  court,  after  some  considerable  discus- 
sion of  the  question,  holds  that  an  employer 
is  bound  to  exercise  ordinary  care  only  in 
guarding  machinery  which  the  statute  pro- 
vides must  be  guarded. 

In  Powalske  v.  Cream  City  Brick  Co. 
supra,  the  plaintiff  was  injured  by  coming 
in  contact  with  an  unguarded  shaft,  which 
is  one  of  the  appliances  specifically  named 
in  §1636j,  Stat.  1898.  In  that  case  the 
court  said:  "The  statute  does  not  require 
every  shaft  in  a  factory  to  be  guarded  or 
fenced,  but  only  such  as  are  so  located  as  to 
be  dangerous  to  employees  in  the  discharge 
of  their  duties.  It  does  not  hold  the  owner 
of  a  factory,  where  machinery  of  the  kind 
it  mentions  is  used,  bound  to  anticipate 
every  possible  danger  to  his  employees  that 
may  in  any  event  exist  therefrom  by  rea- 
son of  its  being  unguarded.  The  statute 
must  have  a  reasonable,  sensible  construc- 
tion. It  plainly  contemplates  that  persons 
required  to  comply  with  its  provisions  shall 
exercise  ordinary  judgment  in  determining 
whether  machinery  should  be  guarded,  and 
that,  in  such  exercise,  they  shall  bring  to 
bear  upon  the  subject  ordinary  prudence  and 
intelligence  under  the  circumstances  of  each 
particular  case."  Continuing,  the  court 
holds  that,  unless  the  employer  had  reason- 
able ground  to  apprehend  that  an  accident 
might  happen  to  the  employee  while  engaged 
in  performing  his  work,  there  was  no  breach 
of  duty  in  failing  to  provide  a  guard. 

There  can  hardly  be  any  justification  for 
the  claim  that,  while  the  employer  must  ex- 
ercise only  ordinary  care  in  discovering 
whether  a  gearing  or  a  shaft  should  be 
fenced  or  guarded,  yet,  having  discovered 
that  a  guard  must  be  put  in  place,  such 
guard  must  afford  an  absolute  protection  to 
the  employee  at  all  times  and  under  all  cir- 
cumstances when  he  is  engaged  in  the  line 
of  his  employment.  If  only  ordinary  care 
is  required  in  the  first  place  in  discovering 
a  defect,  ordinary  care  is  all  that  is  neces- 
«ary  in  guarding  it.  If  this  rule  be  wrong, 
then  the  court  was  wrong  in  holding  in 
Klotz  V.  Power  Min.  &  Machinery  Co.  136 
Wis.  107,  17  L.K.A.(N.S.)  904,  116  N.  W. 
770.  that,  while  §  1636jj,  Sanborn's  Stat. 
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Supp.  (Laws  1905,  chap.  303),  took  away 
the  defense  of  aasumption  of  hazard  where 
§  1636J  Stat.  1898,  had  been  violated,  still 
the  "employer's  right  to  the  defense  of  other 
phases  of  contributory  negligence"  was  not 
taken  away,  and  the  court  was  in  error  again 
in  approving  of  this  decision  in  Lind  v. 
Uniform  Stave  &  Package  Co.  140  Wis.  183, 
120  N.  W.  839. 

If  it  be  the  duty  of  the  master  to  insure 
the  employee  against  danger  from  an  un- 
guarded gearing,  and  to  make  it  so  safe 
that  tlie  employee  cannot  get  hurt  therein, 
then  the  servant  has  a  perfect  right  to  rely 
on  this  legal  duty,  and  to  assume  that  it  will 
be  performed;  and  in  the  nature  of  things 
he  cannot  be  guilty  of  any  act  of  negli- 
gence that  would  defeat  a  recovery.  He 
might,  as  against  any  kind  of  a  guard,  man- 
age to  injure  himself  if  he  set  about  to  do 
so,  but  this  would  not  be  negligence.  The 
principle  involved  is  very  closely  analogous 
to  the  principles  held  applicable  to  the  com- 
mon-law duty  of  an  employer  to  furnish  to 
an  employee,  a  safe  place  to  Work.  That 
duty  is  to  furnish  a  place  reasonably  safe; 
{.  e.,  a  place  as  safe  and  free  from  danger  as 
other  persons  of  ordinary  care  and  prudence 
in  like  business  and  under  like  circum- 
stances ordinarily  furnish  subject  only  to 
the  limitation  as  to  obviously  unsafe  places 
above  indicated.  Jensen  v.  Hudson  Sawmill 
Co.  98  Wis.  73,  79,  73  N.  W.  434;  Prybil- 
ski  V.  Northwestern  Coal  R.  Co.  98  Wis.  413, 
74  N.  W.  117 ;  Innes  v.  Milwaukee,  96  Wis. 
170,  70  N.  W.  1064,  2  Am.  Neg.  Rep.  782; 
Sladky  v.  Marinette  Lumber  Co.  107  Wis. 
260,  251,  83  N.  W.  614;  Yazdzewski  v. 
Barker,  131  Wis.  494,  120  Am.  St.  Rep. 
1059,  111  N.  W.  689.  So  the  true  rule,  sub- 
ject to  the  limitation  referred  to,  is  that,  if 
the  employer  furnish  such  a  guard  as  is  in 
general  use  among  employers  of  ordinary 
caution  in  the  same  line  of  business  and  un- 
der the  same  circumstances,  he  has  dis- 
charged the  duty  imposed  upon  him,  and  the 
guard  so  furnished  is,  in  a  legal  sense,  rea- 
sonably safe,  and  the  dangerous  machinery 
has  been  securely  guarded  within  the  mean- 
ing of  the  statute.  This  rule  of  law  re- 
quires the  master  to  exercise  ordinary  care 
in  providing  a  guard  or  fence  for  such  ma- 
chinery as  is  required  to  be  guarded  or 
fenced.  That  given  by  the  trial  court  re- 
quired something  beyond  even  extraordinary 
care,  in  that  it  held  him  liable  if  injury 
resulted.  There  are  cases  in  which  the  trial 
court  has  referred  to  the  language  of  §  1636j 
without  attempting  to  explain  the  meaning 
thereof.  There  are  cases  in  which  this  court 
has  done  likewise.  But  in  no  case  in  this 
court,  where  the  question  was  squarely 
raised  and  presented,  has  the  court  decided 
that  the  rule  established  by  the  cases  cited 
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herein  is  not  good  law,  and  in  no  case  has 
it  been  said  that  machinery  and  appliances 
are  not  securely  guarded  when  the  owner  ex- 
ercises the  degree  of  care  in  reference  there- 
to called  for  by  the  established  rule.  We 
conclude  that  the  trial  court  erred  in  giv- 
ing the  instruction  under  consideration. 

The  judgment  should  not  be  reversed,  how- 
ever, unless  it  appears  that  the  erroneous  in- 
struction has  affected  the  substantial  rights 
of  the  defendant.  Laws  1909,  chap.  192, 
(§  3072m,  Stat.).  Did  it  do  so?  At  best, 
the  question  was  a  close  one  as  to  whether 
the  defendant  was  guilty  of  any  act  of  neg- 
ligence in  providing  the  guard  in  question. 
The  defendant  strenuously  contends  in  this 
court  that  the  evidence  does  not  support  the 
finding  of  the  jury  in  this  behalf.  The  court 
submitted  the  first  question  to  the  jury  pre- 
sumably because  it  dealt  with  a  disputed 
question  of  fact;  and  we  are  satisfied 'that 
upon  the  evidence  the  jury  might  well  have 
found  that  the  defendant  was  free  from  neg- 
ligence. So  we  have  a  vital  question  in  the 
verdict  on  which  the  jury  might  have  found 
in  favor  of  either  party.  It  seems  to  us 
that  the  instruction,  in  effect,  took  this 
question  from  the  jury,  and  left  it  nothing 
to  decide,  if  the  jury  paid  any  heed  to  it, 
and  in  view  of  the  conclusion  reached,  this 
court  cannot  say  that  the  instruction  was 
not  a  controlling  factor  with  the  jury.  If 
the  machine  should  be  so  guarded  that  the 
deceased  would  be  "secure  against  danger  or 
violence,''  then  clearly  the  defendant  was  at 
fault,  because  the  deceased  was  injured  by 
reason  of  the  failure  of  the  master  to  pro- 
vide a  guard  that  would  protect  him.  The 
•process  of  reasoning  by  which  the  jury  would 
naturally  reach  the  conclusion  which  it 
did  is  simple,  direct,  and  well-nigh  obvious: 
The  master  should  have  provided  a  guard 
that  would  have  prevented  the  injury.  He 
did  not  do  so.  Therefore  he  did  not  per- 
form his  duty  by  properly  guarding  the 
gear.  A  contrary  eonclusion  could  not  well 
have  been  reached  unless  the  jury  wholly 
disregarded  the  instruction.  The  prejudice 
that  might  result  from  the  instruction  was 
further  emphasized  by  the  receipt  of  testi- 
mony, against  objection,  showing  that  a 
sheet-iron  guard  could  be  placed  over  the 
gearing  and  securely  fastened  without  im- 
pairing the  usefulness  of  the  machinery.  If 
an  erroneous  instruction  can  be  regarded  as 
prejudicial  in  any  case,  we  fail  to  see  any 
escape  from  the  conclusion  that  the  error  we 
are  considering  was  substantial,  and  that 
there  must  be  a  new  trial  because  of  it. 
The  cases  of  Bodenheimer  v.  Chicago  &  N. 
W.  R.  06.  140  Wis.  623,  123  N.  W.  148; 
Ripon  Hardware  Co.  v.  Haas,  141  Wis.  66, 
123  N.  W.  659;  and  Schumacher  v.  Tuttle 
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Press  Co.  142  Wis.  631,  126  N.  W.  46,  were 
all  decided  since  chapter  192,  Laws  1909 
( §  3072m,  Stat. )  was  enacted,  and  the  con- 
clusions reached  in  those  cases  show  that 
{judgments  are  still  reversed  in  this  court 
for  giving  erroneous  instructions,  when  they 
are  prejudicial,  and  for  refusing  to  give 
proper  and  material  instructions  when  re- 
quested. 

6.  The  witness  Elfstrom  testified  that  the 
gearing  could  have  been  guarded  by  using 
a  sheet-iron  covering  instead  of  hemlock 
boards;  that  such  a  guard  could  have  been 
fastened  on  the  roller  bed,  and  that  so  fas- 
tened it  would  not  have  interfered  with  the 
use  of  the  machine.  The  evidence  was  ob- 
jected to,  and  exception  taken  to  the  rul- 
ings of  the  court  holding  it  competent.  The 
evidence  was  not  competent,  and  should  not 
have  been  received.  Where  the  master  in- 
sists that  it  is  not  feasible  to  guard  danger- 
ous machinery  at  all,  it  is  held  admissible 
to  show  that  a  guard  was  provided  after 
injury  resulted  from  the  exposed  machinery. 
Lind  V.  Uniform  Stave  k  Package  Co.  supra^ 
and  cases  cited.  Such  evidence  is  receiv- 
able for  no  other  purpose  than  to  show  that 
the  machinery  might  have  been  guarded. 
But  it  is  not  competent  to  show  that  some 
kind  of  a  guard  should  have  been  used 
which,  in  the  judgment  of  a  witness,  might 
be  more  efficient  than  that  provided.  So 
long  as  the  master  uses  the  ordinary  appli- 
ances commonly  used  by  ordinarily  prudent 
men,  and  has  disobeyed  no  law  of  the  land, 
he  has  fulfilled  his  duty,  unless,  perchance, 
such  appliances  are  obviously  dangerous. 
Guinard  v.  Knapp-Stout  &  Co.  Co.  96  Wis. 
482,  70  N.  W.  671,  2  Am.  Neg.  Rep.  784; 
Innes  v.  Milwaukee,  96  Wis,  170,  70  N.  W. 
1064,  2  Am.  Neg.  Rep.  782;  Osborne  v.  Le- 
high Valley  Coal  Co.  97  Wis.  27,  30,  71  N. 
W.  814;  Jensen  v.  Hudson  Sawmill  Co.  98 
Wis.  73,  79,  73  N.  W.  434;  Boyce  v.  Wil- 
bur Lumber  Co.  119  Wis.  642,  97  N.  W. 
663;  Yazdzewski  v.  Barker,  131  W  j.  494, 
120  Am.  St.  Rep.  1069,  11  N.  W.  689.  No 
claim  was  made  in  this  case  that  the  gear- 
ing could  not  be  guarded.  The  appellant 
did  provide  a  guard  for  the  gearing,  and 
contends  that  it  discharged  its  full  duty  in 
so  doing.  It  is  unnecessary  to  decide 
whether  tne  court  would  consider  the  error 
of  sufficient  materiality  to  work  a  reversal 
of  the  judgment.  As  the  case  must  be  sent 
back  for  a  new  trial  for  other  reasons,  the 
error  can  be  readily  avoided  on  another 
trial. 

Other  errors  are  argued,  none  of  which  af- 
fect the  plaintiff's  cause  of  action.  As  the 
questions  are  not  likely  to  arise  on  a  sub- 
sequent trial  of  the  cause,  we  refrain  from 
discussing  them. 

The  judgment  of  the  Circuit  Court  is  re- 
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versed,  and  the  caiue  is  remanded  for  a  new 
trial. 

Timlin,  J.,  dissenting  (filed  December 
13,   1910): 

Section  1636j,  Stat.  1898,  provides:  'The 
owner  or  manager  of  every  place  where  per- 
sons are  employed  to  perform  labor  shall 
surround  every  stationary  vat,  pan,  or  other 
vessel  into  which  molten  metal  or  hot  liquids 
are  poured  or  kept,  with  proper  safeguards 
for  the  protection  of  his  employees,  and  all 
belting,  shafting,  gearing,  hoists,  flywheels, 
elevators,  and  drmns  therein  which  are  so 
located  as  to  be  dangerous  to  employees  in 
the  discharge  of  their  duty  shall  be  secure- 
ly guarded  or  fenced." 

The  particular  provision  of  the  foregoing 
statute  applicable  to  the  instant  case  is: 
"All  .  .  .  gearing  ...  so  located 
as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duty  shall  be  securely 
guarded  or  fenced." 

It  seems  quite  plain  that  if  the  gearing 
Is  in  fact  such  gearing  as  the  statute  de- 
scribes, vie,,  one  so  located  as  to  be  dan- 
gerous to  employees  in  the  discharge  of  their 
dntj,  the  duty  to  guard  or  fence  it  is  man- 
datory; and  the  manner  in  which  it  shall  be 
guarded  or  fenced  is  in  like  case  covered 
by  mandatory  statute;  viz.,  it  shall  be  ''se- 
curely guarded."  There  should  be  no  great 
difficulty  in  the  construction  of  such  a  stat- 
ute if  we  approach  it  with  judicial  equa- 
nimity. There  is  no  contention  in  this  case 
that  the  statute  makes  the  employer  an  in- 
surer. There  is  no  contention  that  it  takes 
away  the  defense  of  contributory  negligence. 
Panic  on  these  two  propositions,  self-sug- 
gested, seems  to  be  responsible  for  the  extra- 
ordinary construction  first  attempted  to  be 
given  to  this  statute  in  Guinard  v.  Knapp- 
Stout  k  Co.  Co.  96  Wis.  482,  70  N.  W.  671, 
2  Am.  Neg.  Rep.  784,  and  returned  to  and 
revived  with  additional  and  accumulated 
error  by  the  majority  opinion  in  the  instant 
case,  notwithstanding  many  cases  in  this 
court  later  than  the  Guinard  Case,  and 
inconsistent  therewith.  Is  there  any  novelty 
or  hardship  in  holding  a  person  liable  for 
failure  to  discharge  a  statutory  duty  if 
such  failure  is  the  proximate  cause  of  an  in- 
jury to  another  for  whose  safety  the  statu- 
tory duty  was  imposed?  Speaking  of  the 
same  statute  it  was  held  in  Klatt  v.  N.  C. 
Foster  Lumber  Co.  97  Wis.  641,  73  N.  W. 
563,  a  case  later  than  the  Guinard  Case, 
and,  strangely  enough,  not  referred  to  in  the 
majority  opinion  in  the  instant  case:  "The 
statute  of  this  state  requires  all  gearing  so 
located  as  to  be  dangerous  to  employees 
when  engaged  in  their  ordinary  duties  to 
be  securely  guarded,  so  as  to  be  safe  to  such 
employees  in  such  employment.  If  the 
45  L.R.A.(N.8.) 


sprocket  wheel  was  so  located  as  to  be  dan- 
gerous to  plaintiff  while  engaged  in  his 
ordinary  duties,  unless  guarded  in  some 
proper  way,  then  the  statute  applies,  and 
the  absence  of  the  guard  was  negligence  per 
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If  this  is  the  law,  then  the  opinion  of  the 
majority  is  not  law,  and  it  must  be  appar- 
ent to  everyone,  layman  or  lawyer,  that  this 
latter  case  conforms  to  the  statute  while 
the  majority  opinion  in  the  instant  case 
does  not.  The  majority  opinion  in  the  instant 
case  puts  forward  as  an  excuse  for  departing 
from  the  statute  that  otherwise  the  vener- 
able and  valuable  defense  of  contributory 
negligence  might  or  would  be  excluded,  and 
that  otherwise  the  statute  might  make  the 
employer  an  insurer  of  the  safety  of  his 
employee.  These  twin  specters  of  the  im- 
agination are  also  disposed  of  by  former 
cases  in  this  court.  "This  court  has  dis- 
tinctly held  that  where  the  law  requires 
some  particular  thing  to  be  done  by  a  per- 
son to  guard  the  personal  safety  of  others, 
a  failure  to  perform  the  duty  so  imposed 
constitutes  actionable  n^ligence  at  the  suit 
of  a  person  of  that  class,  injured  by  such 
failure  of  duty,  without  contributory  negli- 
gence on  his  part.  Smith  v.  Milwaukee 
Builders'  k  Traders'  Exch.  91  Wis.  360,  30 
L.R.A.  504,  51  Am.  St.  Rep.  912,  64  N.  W. 
1041."  Klatt  V.  N.  C.  Foster  Lumber  Co. 
supra.  See  also  Sharon  v.  Winnebago  Fur- 
niture Mfg.  Co.  141  Wis.  185,  124  N.  W. 
299. 

Speaking  of  an  ordinance  cognate  in  char- 
acter to  this  statute,  this  court  said:  "If 
there  was  such  an  ordinance,  and  it  was 
valid,  it  was  error  to  leave  the  question  to 
the  jury  to  say  whether  a  violation  thereof 
constituted  negligence."  Stafford  v.  Chip- 
pewa Valley  Electric  R.  Co.  110  Wis.  359, 
85  N.  W.  1045,  and  cases  cited.  Many  other 
cases  will  be  found  cited  in  these  opinions. 
So  that  the  doctrine  is  neither  novel  nor  dan- 
gerous, nor  does  it  exclude  the  defense  of 
contributory  negligence,  nor  make  the  mas- 
ter an  insurer.  The  majority  in  the  in- 
stant case  simply  frightened  themselves 
without  cause.  Quoting  again  from  Klatt  v. 
N.  C.  Foster  Lumber  Co.  supra:  "True,  it  is 
sometimes  said  that  the  omission  of  a  stat- 
utory duty  is  not  negligence  per  se,  but  only 
evidence  of  negligence.  That  rule  applies 
only  where  the  injury  caused  is  not  within 
the  scope  intended  to  be  guarded  against 
by  the  statutory  requirement,  as  in  cases 
of  injuries  to  persons,  contributed  to  by  fail- 
ure to  fence  railway  tracks,  the  primary 
purpose  of  which  is  to  prevent  injuries  to 
cattle  and  other  domestic  animals.  Schmidt 
V.  Milwaukee  k  St.  P.  R.  Co.  23  Wis.  186, 
99  Am.  Dec  158.  In  Union  P.  R.  Co.  v. 
McDonald,  152  U.  8.  262,  38  L.  ed.  434,  14 
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Sup.  Ct.  619,  and  Hayes  ▼.  Michigan  C.  R. 
Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct. 
369,  the  distinction  is  clearly  pointed  out  be- 
tween cases  where  omission  of  a  statutory 
duty  is  negligence  per  ae,  and  where  evi- 
dence of  negligence  only."  This  is  also  in 
conflict  with  the  majority  opinion  in  the 
instant  case. 

In  Van  de  Bogart  v.  Marinette  &  M. 
Paper  Co.  132  Wis.  367,  112  N.  W.  443,  an 
instruction  to  the  jury  concerning  the  stat- 
ute in  question,  and  containing  this  sen- 
tence, was  approved:  "The  failure  to  guard 
or  fence  a  set  screw  on  a  shaft  so  located  as 
to  be  dangerous  to  employees  while  in  the 
discharge  of  their  duty  would  be  negligence." 
This,  as  I  understand  it,  makes  the  negli- 
gence of  the  employer  a  matter  of  law,  pro- 
vided the  shafting  is  so  located,  and  there- 
fore that  decision  is  in  conflict  with  the  de- 
cision in  this  case.  Given  a  shaft  so  located 
as  to  be  within  the  calls  of  the  statute,  if 
the  failure  to  guard  it  is  negligence  per  ae, 
or  if  the  duty  to  guard  it  is  a  duty  imposed 
by  law,  then  it  follows  that  it  is  no  ex- 
cuse for  the  defendant  that  other  persons 
also  disregard  this  legal  duty,  or  commit 
other  acts  which  also  constitute  negligence 
per  ae. 

In  Walker  v.  Simmons  Mfg.  Co.  131  Wis. 
542,  111  N.  W.  694,  judgment  for  the  plain- 
tiff was  affirmed  notwithstanding  this  in- 
struction given  to  the  jury:  "The  law  re- 
quires that  the  employer  shall  securely 
guard  or  fence  shafting  which  is  so  located 
as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duties,  and  if  you  find  that 
the  shafting  in  question,  under  all  the  facts 
and  circumstances  proven,  was  so  located 
as  to  be  dangerous  to  the  plaintiff  in  the 
discharge  of  his  duty  in  the  line  of  his  em- 
ployment at  the  time  of  the  injury  to  him, 
you  should  answer  the  question  *No.' "  The 
question  so  peremptorily  directed  to  be  an- 
swered in  the  negative  was  this:  "Was  such 
place  so  furnished  by  the  defendant  a  rea- 
sonably safe  place  in  which  to  do  his  work?" 
Here  is  a  direct  instruction  making  it  a 
matter  of  law  that  the  place  was  unsafe  if 
the  shaft  was  so  located  as  to  be  danger- 
ous to  employees  in  the  discharge  of  their 
duty  and  unguarded.  This  is  also  the  neces- 
sary result  of  the  decisions  in  Reffke  v. 
Patten  Paper  Co.  136  Wis.  535,  117  N.  W. 
1004;  Hoffman  v.  Rib  Lake  Lumber  Co.  136 
Wis.  388,  117  N.  W.  789,  and  Miller  v. 
Kimberly  &  Clark  Co.  137  Wis.  138,  118  N. 
W.  536,  all  cases  resting  on  this  statute. 
In  Anderson  v.  Horlick's  Malted  Milk  Co. 
137  Wis.  569,  119  N.  W.  342,  the  court  said: 
"What  would  constitute  a  reasonable  guard- 
ing of  an  elevator  entrance  under  the  cir- 
cumstances was  determinable  with  reference 
to  the  mandate  of  the  statute  that  it  must 
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be  securely  guarded.  Nothing  short  of  that 
would  be  a  reasonable  guarding." 

This  is  also  in  conflict  with  the  opinion 
in  the  instant  case.  Now,  if  we  compare 
what  was  said  by  this  court  in  these  de- 
cisions with  what  was  said  by  the  court  be- 
low in  the  instant  case  to  the  jury  for  which 
the  judgment  below  was  reversed,  not  select- 
ing a  detached  sentence  from  the  instruc- 
tions below,  as  is  done  in  the  majority 
opinion,  but  giving  the  context,  we  will  find 
that  the  instruction  given  by  the  court  be- 
low was  but  a  paraphrase  of  the  foregoing 
language  quoted  from  this  court  in  Klatt 
V.  N.  C.  Foster  Lumber  Co. ;  Van  de  Bogart 
V.  Marinette  &  M.  Paper  Co.;  Walker  v. 
Simmons  Mfg.  Co.  and  Anderson  v.  Horlick's 
Malted  Milk  Co.  supra.  The  instruction  in 
the  instant  case  in  the  court  below  was  as 
follows:  "The  law  requires  the  employer  of 
labor,  where  the  laborer  is  required  to  work 
about  dangerous  gearing  which  is  so  located 
as  to  be  dangerous  to  the  workmen,  to  se- 
curely fence  or  guard  the  same.  It  was  the 
duty  under  this  statute  for  the  defendant  to 
securely  guard  the  gearing  of  the  machine  in 
question.  The  evidence  of  the  plaintiff,  the 
plaintiff  claims,  tends  to  prove  that  the  de- 
fendant was  guilty  of  negligence  in  not  com- 
plying with  the  law  in  this  respect.  The 
defendant  claims  that  its  evidence  tends  to 
prove  that  the  gearing  of  the  machine  in 
question  was  securely  guarded.  By  securely 
guarding  it  is  meant  that  the  defendant 
should  guard  the  gearing  safely,  that  the 
persons  who  wqrk  about  the  gearing  should 
be  secure  against  danger  or  violence  while 
performing  their  work.  The  statute  in  re- 
lation to  this  question  reads  as  follows." 
( Roads  statute  to  the  jury. ) 

That  sentence  from  the  foregoing  instruc- 
tion criticized  by  the  majority  opinion,  and 
for  the  giving  of  which  the  judgment  was  re- 
versed, in  substance  means,  and  could  only 
be  taken  to  mean,  that  by  ''securely  guard- 
ing it"  is  meant  the  defendant  should  se- 
curely guard  the  gearing  in  question.  It  is 
not  very  instructive,  but  at  the  same  time  it 
is  not  harmful  or  misleading.  Great  stress 
is  laid  on  the  closing  words  of  the  sentence: 
"That  persons  who  work  about  the  gearing 
should  be  secure  against  danger  or  violence 
while  performing  their  work."  It  is  said, 
unfairly,  I  think,  that  this  makes  the  mas- 
ter an  insurer  of  the  safety  of  his  servant. 
To  me  it  merely  says  that  a  secure  guard 
is  one  so  constructed  that  persons  who  work 
about  the  gearing  should  be  secure  against 
danger  or  violence  while  performing  their 
work.  Not  a  very  enlightening  or  accurate 
definition,  it  is  true,  but  it  will  compare 
very  favorably  with  niany  definitions  found 
in  the  reports  of  this  court.  I  can  see  no 
'  harm  in  this  extemporaneous  attempt  of  the 
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circuit  court.  The  plain  meaning  of  the 
whole  instruction  is  not  that  the  employee 
should  be  secure  against  danger  or  violence 
from  other  things  than  the  unguarded  gear- 
ing, and  not  that  he  should  be  secure  against 
danger  or  violence  from  this  latter  in  case 
of  his  contributory  negligence,  because  the 
question  of  contributory  negligence  was  also 
separately  submitted  to  the  jury  imder 
proper  instructions.  If  circuit  judges  are 
to  be  held  down  to  such  technicalities  in  in- 
structing the  jury,  and  judgments  reversed 
for  the  use  of  language  in  such  instructions, 
which  is  the  substantial  equivalent  of  the 
language  used  by  this  court  in  its  opin- 
ions on  the  same  subject,  we  are  extending 
mere  technicalities  beyond  reason,  and  dis- 
r^arding  chapter  192,  Laws  1909  (§  3072m, 
Stat.),  because  it  cannot  be  fairly  said  that 
any  jury  could  be  misled  by  the  subtile  and 
hypercritical  distinctions  which  might  be 
traced  out  between  the  language  employed 
by  the  circuit  court  in  this  case  and  the 
disposition  of  the  same  subject  in  the  above- 
cited  decisions  of  this  court.  Compare  it 
with  the  excerpt  from  Anderson  v.  Horlick's 
Malted  Milk  Co.  supra,  above  quoted,  or 
the  excerpt  from  Klatt  v.  N.  C.  Foster  Lum- 
ber Co.  supra.  I  do  not  remember  to  have 
ever  seen  an  opinion  of  a  court  of  last  resort 
containing  so  many  erroneous  statements  of 
law  as  the  majority  opinion  in  the  instant 
case.  Setting  forth  some  of  these  as  illus- 
trative, and  quoting  from  the  opinion  as  ap- 
proved by  the  majority  and  filed:  "It  [the 
statute]  requires  him  [the  employer]  first 
to  decide  whether  the  gearing  is  so  situated 
as  to  be  dangerous  to  employees  in  the  dis- 
charge of  their  duty,  and,  second,  to  ^cure- 
ly  guard  or  fence  it  if  dangerous.  He  must 
use  ordinary  care  and  prudence  in  deciding 
the  first  question,  and  decide  it  as  ordinarily 
careful  and  prudent  employers  under  like 
circumstances,  in  honest  exercise  of  their 
judgment,  would  decide  it.  If  such  an  em- 
ployer could  reasonably  apprehend  that  in- 
jury might  result  to  an  employee  in  the  dis- 
charge of  his  ordinary  duties,  from  the  un- 
guarded gearing,  then  it  is  dangerous  and 
must  be  guarded,  and  he  must  also  proceed 
to  furnish  such  a  guard,  or  at  least  as  ef- 
fective a  guard  as  such  ordinarily  careful 
and  prudent  employers  under  like  circum- 
stances would  and  do  deem  it  their  duty  to 
furnish.  This  is  a  secure  guard  within  the 
meaning  of  the  law.  Guinard  v.  Knapp- 
Stout  &  Co.  Co.  96  Wis.  482,  70  N,  W.  671, 
2  Am.  Neg.  Rep.  784;  Powalske  v.  Cream 
City  Brick  Co.  110  Wis.  461,  86  N.  W.  153. 
The  only  exception  to  the  last  proposition  is 
that  if  the  guard  so  ordinarily  furnished  be 
obviously  dangerous,  it  will  not  be  deemed 
sufficient.  Yazdzewski  v.  Barker,  131  Wis. 
494,  120.  Am.  St.  Rep.  1059.  Ill  N.  W.  689, 
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.  .  .  So  the  true  rule,  subject  to  the  lim- 
itation referred  to,  is  that,  if  the  employer 
furnish  such  a  guard  as  is  in  general  use 
among  employers  of  ordinary  caution  in  the 
same  line  of  business  and  under  the  same 
circumstances,  he  has  discharged  the  duty 
imposed  upon  him,  and  the  guard  so  fur- 
nished is,  in  a  legal  sense,  reasonably  safe, 
and  the  dangerous  machinery  has  been  se- 
curely guarded  within  the  meaning  of  the 
statute." 

Observe  first,  that  the  opinion  departs 
from  the  ancient  and  long-established  rule 
of  this  court  that  the  standard  of  care  by 
which  the  conduct  of  the  person  accused  of 
negligence  is  tested  "is  such  care  as  the 
great  mass  of  mankind  ordinarily  exercise 
under  the  same  or  similar  circumstances." 
Nass  v.  Schulz,  106  Wis.  146,  81  N.  W.  133 ; 
Simmons's  Dig.  p.  2475,  and  cases.  In  the 
majority  opinion  negligence  is  measured  by 
the  care  which  employers  ordinarily  exer- 
cise. If  employers  are  to  be  thus  privileged, 
why  not  measure  the  plaintiff's  care  by  the 
care  which  the  great  mass  of  employees  or- 
dinarily exercise  under  the  same  or  similar 
circumstances?  Again,  employers  as  a  class 
have  duties  imposed  upon  them  by  this  stat- 
ute. "All  employers"  is  a  large  class,  and 
necessarily  includes  "employers  of  ordinary 
caution  in  the  same  line  of  business  and 
under  the  same  circumstances."  So  that  if 
employers  of  ordinary  caution,  etc.,  disre- 
gard this  statute  and  set  it  at  naught,  or 
even  if  all  employers  disregard  the  statute 
and  set  it  at  defiance,  each  one  when  sued 
for  damages  may  escape  under  this  decision 
by  proving  that  the  others  did  not  comply 
with  the  statute.  This  grants  an  extra- 
ordinary class  privilege.  It  nullifies  the 
statute  if  employers  wish  to  nullify  it.  I 
regard  this  as  a  wholesome  statute,  and  I 
believe  it  is  generally  so  regarded.  How  can 
the  legislature  ever  enact  statutes  which 
shall  be  sufiicient  for  the  amelioration  of 
the  condition  of  the  laboring  men,  or  to 
lessen  the  annual  slaughter  of  employees  en- 
gaged in  the  manufacturing  industries,  if 
such  statutes  are  to  be  whittled  away  by 
construction  in  this  manner?  I  say  "whit- 
tled away,"  because  the  decision  places  the 
liability  of  an  employer  with  reference  to 
dangerous  machinery  precisely  upon  the 
same  ground  that  it  would  occupy  at  com- 
mon law  in  the  absence  of  this  statute.  But 
I  do  not  wish  to  be  understood  as  stating 
that  the  opinion  would  be  correct  if  the 
writer  had  used  the  words  above  quoted 
from  Nass  v.  Schulz  instead  of  the  word 
"employers."  It  would  be  wrong  in  the 
former  case  and  worse  in  the  latter.  No 
person  can  excuse  his  noncompliance  with 
statutory  duties  on  the  ground  that  in  the 
effort  to  obev  the  statute  he  exercised  "such 
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care  as  the  great  man  of  mankind  ordinari- 
ly exercise  under  the  same  or  similar  cir- 
cumstances." ''However  rigidly  a  court  may 
uphold  the  right  of  a  master  to  follow  gen- 
eral usage,  it  is  clear  that  evidence  of  a 
custom  to  disregard  a  law  requiring  em- 
ployers to  use  an  appliance  calculated  to 
preserve  their  servants  from  some  particu- 
lar danger  can  never  be  admissible  where 
the  question  of  the  exercise  of  due  care  on 
the  employer's  part  is  raised."  1  Labatt, 
Mast.  &  S.  §  47 ;  citing  Cayzer  v.  Taylor,  10 
Gray,  274,  69  Am.  Dec.  317,  16  Am.  Neg. 
Cas.  500. 

It  does  not,  however,  require  authority  to 
support  such  a  self-evident  proposition.  Yet 
the  opinion  criticized  will  bear  no  other  rea* 
sonable  construction  than  that  an  employei 
conunanded  by  §  1636J,  Stat.  1898,  to  covei 
a  gearing  in  fact  located  as  therein  described 
is  not  absolutely  required  to  do  so,  but 
only  to  decide  whether  the  gearing  is  so  sit- 
uated, and  use  ordinary  care  and  prudence 
in  so  deciding,  and  decide  it  as  ordinarily 
careful  and  prudent  employers  under  like  cir- 
cumstances, in  honest  exercise  of  their  judg- 
ment, would  decide  it.  This  means  that  the 
employer  might  urge  in  justification  of  his 
disregard  of  this  statute  that  he  honestly 
decided  not  to  cover  the  gearing  because  he 
thought  it  not  so  located  as  to  be  dangerous, 
although  as  a  matter  of  fact  it  may  be  so 
located,  and  that  he  did  so  as  ordinarily 
careful  and  prudent  employers  under  like 
circumstances,  in  honest  exercise  of  their 
judgment,  would  decide  it.  He  and  they  de- 
cide upon  what  is  their  dntj  under  the  stat- 
ute. Next,  the  statute  says  that  the  gear- 
ing shall  be  securely  guarded,  but  the  opin- 
ion says  no;  that  the  employer  is  only  re- 
quired to  furnish  "at  least  as  effective  a 
guard  as  such  ordinarily  careful  and  pru- 
dent employers  under  like  circumstances 
would  and  do  deem  it  their  duty  to  furnish." 
This  results  in  giving  to  a  class  designated 
in  a  statute  as  the  subjects  of  regulation 
the  right  to  determine  the  diligence  of  its 
own  members  by  comparisons  among  them- 
selves, and  thus  to  decide  whether  or  not 
they  will  comply  with  the  statute,  and 
whether  or  not,  having  arrived  at  the  con- 
clusion that  a  guard  is  required,  they  will 
conform  to  the  statute  and  provide  a  secure 
guard,  or  merely  one  which  they  and  others 
of  their  class  "would  and  do  deem  it  their 
duty  to  furnish."  This  is,  to  say  the  least, 
extraordinary.  It  is  neither  good  law  nor 
justice  nor  good  sense.  Then  again,  the  ma- 
jority opinion  contains  this  statement:  "If 
such  an  employer  could  reasonably  appre- 
hend that  injury  might  result  to  an  em- 
ployee in  the  discharge  of  his  ordinary  du- 
ties from  the  unguarded  gearing,  then  it  is 
45  L.R.A.(N.S.) 


dangerous  and  must  be  guarded."  But  only 
a  few  months  ago  this  court  said,  speaking 
of  the  same  statute:  "The  law  is  cast  in 
general  terms.  We  cannot  interpolate  into 
it  the  word  'ordinary*  and  test  appellant's 
conduct  by  a  different  standard  than  the 
legislature,  in  the  proper  execution  of  its 
police  power,  created.  Such  limitation  upon 
the  duty  to  guard  as  might  be  indicated  by 
the  word  'ordinary,'  if  it  were  in  the  statute, 
modifying  the  word  'duty,'  the  legislature 
manifestly  did  not  intend  should  exist  from 
the  fact  that  the  word  was  industriously 
by  amendment  [in  1898]  dropped  from  the 
law  as  it  formerly  existed;  the  words  'dis- 
charge of  their  duty'  being  substituted  for 
'engaged  in  their  ordinary  duties.'"  [Miller 
V.  Kimberly  &  C.  Co.  137  Wis.  138,  142,  118 
N.  W.  536.] 

We  who  are  capable  of  a  record  like  this 
should  view  with  a  good  deal  of  liberality 
and  charity  the  shortcomings  of  our  breth- 
ren of  the  circuit  bench.  Speaking  of  the 
prejudicial  effect  which  the  criticized  in- 
struction in  the  instant  case  must  have  had, 
the  majority  opinion  goes  on  to  say:  "The 
process  of  reasoning  by  which  the  jury 
would  naturally  reach  the  conclusion  which 
it  did  is  simple,  direct,  and  well-nigh  ob- 
vious: The  master  should  have  provided  a 
guard  that  would  have  prevented  the  in- 
jury. He  did  not  do  so.  Therefore  he  did 
not  perform  his  duty  by  properly  guarding 
the  gear." 

This  part  of  the  opinion  failed  to  keep 
in  mind  that  we  had  decided  that  in  case  the 
gearing  was  so  located  as  to  be  dangerous 
the  failure  to  cover  it  was  negligence  per  se 
(Klatt  V.  N.  C.  Foster  Lumber  Co.  97  Wis. 
641,  73  N.  W.  563 ) ;  that  there  was  a  find- 
ing based  upon  sufficient  or  undisputed  evi- 
dence that  the  failure  to  guard  was  the 
proximate  cause  of  plaintiff's  injury,  and 
that  this  court  has  also  decided  that  "what 
would  constitute  a  reasonable  guarding 
.  .  .  under  the  circumstances  was  deter- 
minable with  reference  to  the  mandate  of 
the  staute  that  it  must  be  securely  guarded. 
Nothing  short  of  that  would  be  a  reasonable 
guarding."  Anderson  v.  Horlick's  Malted 
Milk  Co.  137  Wis.  569,  119  N.  W.  342. 
With  these  in  mind,  perhaps  the  instruc- 
tion would  not  have  been  considered  so  prej- 
udicial. I  cannot  too  vigorously  empha- 
size the  fact  that  the  majority  opinion 
brushes  away  the  statute  entirely,  and  places 
the  liability  of  the  master  on  the  same 
ground  and  subject  to  the  same  limitations 
and  the  same  defenses  as  at  common  law. 

I  am  authorized  to  say  that  Mr.  Justice 
Siebecker  and  Mr.  Justice  Kerwin  con- 
cur in  this   dissent. 
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cm>IjOiiado  supkbmi:  coitrt. 

J06EPH  E.  BAILEY,  Plflf.  in  Err., 

V. 

PEOPLE  OP  THE  STATE  OF  COLORADO. 

(—  Cola  — ,  130  Pac.  832.) 

Homicide  —  Jnstillable  —  defending 
wife  against  husband. 

1.  A  man  may  kill  his  brother-in-law  to 
prevent  the  latter  from  entering  his  house 
m  search  of  the  wife  of  the  brother-in-law 
if  he  belieyes,  upon  reasonable  cause,  that 
the  brother-in-law  feloniously  intends  to 
assault  or  kill  inmates  of  the  house,  under 
a  statute  making  justifiable  a  homicide  in 
defense  of  habitation  asainst  one  who  mani- 
festly intends  in  a  violent  manner  to  enter 
the  habitation  of  another,  for  the  purpose 
of  assaulting  or  offering  personal  violence 
to  any  person  therein. 

Husband  and  wife  —  right  of  man  to 
invade  another's  house  in  search  of 
wife. 

2.  A  man  has  no  right,  over  the  protest  of 
the  occupant,  to  enter  another's  nouse  for 
the  purpose  of  talking  with  his  own  wife 
and  procuring  her,  agamst  her  will,  to  leave 


such   house,  where   she  has   taken   refuge 
from  him. 

Evidence  —  homicide  —  threats  and  as- 
sault. 

3.  Upon  trial  of  a  man  for  killing  his 
brother-in-law  to  prevent  the  latter's  en- 
tering his  home  in  search  of  the  wife  of 
the  brother-in-law,  evidence  is  admissible 
of  assaults  which  the  husband  had  made  on 
the  wife,  and  of  his  threats  to  take  the  life 
of  both  the  wife  and  the  accused. 

Same  —  character  of  deceased. 

4.  Upon  trial  of  a  man  for  killing  his 
brother-in-law  while  the  latter  was  attempt- 
ing to  force  an  entrance  of  his  home  in 
search  of  his  wife,  who  had  taken  refuge 
there,  evidence  is  admissible  that  the  gen- 
eral reputation  of  deceased  indicated  that  he 
was  quarrelsome  and  dangerous. 

Appeal  — '  error  —  misconduct  of  prose- 
cuting attorney. 

5.  It  is  error  for  the  prosecuting  attor- 
ney in  a  criminal  case  to  ask  questions 
which,  by  insinuation  and  innuendo,  tend 
to  reflect  upon  the  moral  character  of  ac- 
cused, when  there  is  not  a  scintilla  of  tes- 
timony to  justify  them. 
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done  in  the  difficulty  in  which  his  brother 
was  involved.  State  v.  Cook,  78  S.  G.  253, 
16  LJl.A.(N.S.)  1013,  126  Am.  St  Rep. 
788,  69  S.  E.  862,  13  Ann.  Cas.  1061.  And 
to  the  right  of  a  husband  to  kill  in  defense 
of  the  virtue  of  his  wife,  State  v.  Young, 
62  Or.  227,  18  L.R.A.(N.S,)  688,  132  Am. 
St.  Rep.  689,  96  Pac.  1067. 

So,  a  husband  cannot  justify  a  killing 
done  to  prevent  the  homicide  of  his  wife 
where  she  had  disabled  herself  from  relying 
upon  the  doctrine  of  justifiable  homicide  by 
provoking  the  encoimter  in  which  the  kill- 
ing took  place.  Sherrill  v.  State,  138  Ala. 
3,  36  So.  129.  Nor  can  a  son  justify  a 
killing  done  in  defense  of  his  mother  where 
the  mother  was  the  aggressor  in  bringing 
on  the  difficulty,  or  where  the  mother  and 
son  had  entered  into  an  unlawful  con- 
spiracy to  resist  the  execution  of  a  writ 
of  possession,  and  the  killing  was  done 
in  so  resisting.  Givens  v.  State,  —  Ala. 
-^PP-  — i  ®2  So.  1020;  Smith  v.  State, 
48  Tex.  Grim.  Rep.  233,  89  S.  W.  817.  So 
it  has  been  held  that  one  cannot  justify 
a  killing  on  the  ground  that  he  was  de- 
fending his  brother  and  cousin,  where  his 
party  commenced  the  fight,  or  first  made 
demonstration  of  commencing  it,  or  if  both 
parties  were  determined  to  fight,  and  fought 
by  mutual  consent.  Watkins  v.  Com.  123 
Ky.  817,  97  S.  W.  740.  And  the  same 
conclusion  was  reached  as  regards  a  brother 
who  killed  one  whom  his  brother  had  volun- 
tarily attacked,  but  who  was  worsting  the 
attacking  brother  when  the  accused  inter- 
vened, even  though  the  intervention  was  to 
prevent  the  killing  of  accused's  brother. 
State  V.  Greer,  —  N.  C.  — ,  78  S.  E.  310. 
And  to  the  same  effect  is  the  holding  in 

snt  sees  and  hears  all  that  was  said  and    State  v.  Cox,  163  N.  C.  638,  69  S.  E.  419, 
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yote, '^  Homicide  in  defense  of  family 
and  relations. 

The  general  question  of  homicide  to  pre- 
vent criminal  or  unlawful  acts  is  treated 
in  the  note  to  Morrison  v.  Com.  67  L.R.A. 
529,  wherein,  at  page  546,  will  be  found  the 
earlier  cases  upon  the  question  under  an- 
notation in  the  present  note. 

The  general  rule  seems  to  be  that  a  per- 
son is  justified  in  killing  in  the  defence 
of  a  member  of  his  family  or  a  relative 
when  such  course  seems  to  him  the  necessary 
and  reasonable  one  to  pursue  in  order  to 
prevent  death  or  other  serious  bodily  in- 
jury. Some  courts,  however,  hold  that  he 
is  limited  to  the  rights  of  the  one  defend- 
ed, and  acts  at  his  peril  that  such  person 
has  not  forfeited  his  right  to  kill  in  self- 
defense,  as,  for  example,  by  having  been 
the  aggressor  in  the  difficulty  with  the  one 
kUled. 

Thus,  it  has  been  held  that  a  son's  right 
to  kill  in  defense  of  his  father  or  mother 
is  only  coextensive  with  the  right  of  the 
father  or  mother  under  the  existing  cir- 
cumstances of  the  particular  occasion;  or, 
as  it  is  sometimes  stated,  such  right  de- 
pends upon  the  same  conditions  as  would 
be  necessary  to  excuse  the  father  or  mother 
under  the  plea  of  self-defense.  Morris  v. 
State,  —  Ala.  — ,  39  So.  609;  Pearce  v. 
State,  4  Ala.  App.  32,  58  So.  996;  Givens 
▼.  State,  —  Ala.  App.  — ,  62  So.  1020;  State 
V.  Cox,  153  N.  C.  638,  69  S.  E.  419.  And 
the  same  rule  has  been  applied  as  to  the 
right  of  one  to  kill  in  defense  of  his  brother. 
Weaver  v.  State,  1  Ala.  App.  48,  56  So. 
956;  State  v.  Turner,  246  Mo.  698,  152 
8.  W.    313, — especially  where  the   defend- 
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ERROR  to  the  District  Court  for  the 
City  and  County  of  Denver  to  review 
a  judgment  convicting  defendant  of  mur- 
der in  the  first  degree.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  O'Donnell,  J.  W.  Gra- 
ham, and  Canton  0*Donnell,  for  plaintiff 
in  error: 

Evidence  as  to  the  bad  character  of  the 
deceased  with  respect  to  peace  and  quiet 
was  admissible. 

Hurd  v.  People,  25  Mich.  405;  Garner 
v.  State,  28  Fla.  113,  29  Am.  St.  Rep.  232, 
9  So.  836;  Williams  v.  State,  14  Tex.  App. 
102,  46  Am.  Rep.  237;  State  v.  Peffers, 
80  Iowa,  580,  46  N.  W.  662;  People  v. 
Rodawald,  177  N.  Y.  408,  70  N.  E.  1 ;  Peo- 
ple v.  Gaimari,  176  N.  Y.  84,  68  N.  E.  112; 


People  ▼.  Lamb,  2  Keyes,  360;  Abbott  v. 
People,  86  N.  Y.  460;  Eggler  v.  People, 
56  N.  Y.  642;  Wharton,  Crim.  Law  2d  ed. 
§  606;  Wharton,  Crim.  Ev.  9th  ed.  §  69; 
Underbill,  Crim.  Ev.  §  324. 

When  the  defendant's  evidence  as  to 
the  character  of  the  deceased  has  been  re- 
jected, the  state  cannot  "show  that  the  de- 
ceased was  a  man  of  good  and  peaceable 
character." 

Bloomer  v.  State,  75  Ark.  297,  87  S.  W. 
438;  Parker  v.  Com.  96  Ky.  212,  28  S.  W. 
500;  People  v.  Powell,  87  Cal.  348,  11 
L.R.A.  75,  25  Pac.  481;  Dock  v.  Com.  21 
Gratt,  909;  State  v.  Potter,  13  Kan.  414; 
State  V.  Eddon,  8  Wash.  292,  36  Pac  139; 
Jimmerson  v.  State,  133  Ala.  18,  32  So. 
I  141. 


and  Cooper  v.  State,  123  Tenn.  137,  138 
S.  W.  826,  in  both  of  which  a  son  acted 
in  defense  of  his  father. 

But  it  has  been  held  that  one  may  strike 
to  save  his  brother's  life,  even  if  the 
brother  was  the  aggressor,  where  the  aggres- 
sion was  not  with  the  means  or  with  the 
reasonable  apparent  intent  to  kill  or  do 
p^reat  bodily  harm.  Little  v.  State,  87  Miss. 
512,  40  So.  166.  And  see  State  ▼.  East- 
ham,  240  Mo.  241,  144  S.  W.  492,  wherein 
it  was  held  that  one  was  justified  in  kill- 
ing to  save  the  life  of  his  brother  although 
the  defended  brother  voluntarily  entered 
into  or  provoked  the  altercation,  providing 
he  intended  only  a  common  assault,  the 
court  saying:  "It  is  a  well-settled  rule 
of  law  in  this  state  that  the  right  of  self- 
defense  is  not  entirely  destroyed  by  bring- 
ing on  or  voluntarily  entering  into  a  fight 
when  only  a  common  battery  is  intended, 
and  there  is  no  design  to  take  life  or  inflict 
great  bodily  harm.  If,  after  wrongfully 
provoking  a  fight,  intending  only  a  common 
assault,  the  aggressor  is  forced  to  slay  his 
adversary  to  save  his  own  life,  he  is  guilty 
of  manslaughter  in  the  fourth  degree,  but 
not  of  a  higher  crime.  ...  In  this  case,  if 
George  Eastham  [the  defended  brother]  in- 
tended only  an  ordinary  battery  upon 
Stacey,  the  deceased,  he  would,  after  Stacey 
assaulted  him  with  a  pistol,  have  had  the 
right  to  kill  his  adversary  without  being 
guilty  of  any  greater  crime  than  man- 
slaughter. Bhsfendant  saw  and  knew  all 
that  took  place  between  George  Eastham 
and  the  deceased;  consequently,  under  the 
facte  in  this  case,  the  right  to  protect  his 
brother  George  after  Stacey  shot  him  was 
exactly  the  same — no  greater,  no  less — ^than 
the  right  of  George  to  protect  himself." 
And  in  Parnell  v.  State,  60  Tex.  Crim.  Rep. 
419,  98  S.  W.  269,  it  was  said  that  in  such 
a  case  a  father  similarly  situated  would  not 
be  guilty  of  any  greater  offense  than  man- 
slaughter. And  in  State  v.  Sinclair,  —  Mo. 
— ,  157  S.  W.  339,  it  was  held  that  a  son 
did  not  forfeit  his  right  to  set  up  self-de- 
fense in  justification  of  the  killing  of  his 
stepfather  to  protect  his  mother,  by  for- 
bidding deceased  to  enter  the  mother's  home, 
45  L.R.A.(N.S.) 


where  the  mother  had  asked  the  son  to  pro- 
tect her,  and  had  requested  the  deceased  to 
stay  away  from  her  home,  which  was  her 
separate  property.  And  in  Burns  v.  State, 
58  Tex.  Crim.  Rep.  463,  126  S.  W.  901,  it 
was  held  that  one  who,  upon  learning  that 
his  brother  was  about  to  enter  a  mutual 
combat,  tried  to  settle  the  difficulty  peace- 
ably, but  deceased  refused  to  do  so,  and 
fired  upon  the  contending  brother,  was  en- 
titled to  defend  by  killing. 

And  even  if  the  one  defended  was  at 
fault  in  bringing  on  the  difficulty,  if  he 
afterwards  retreated  as  far  as  he  could, 
life  might  then  be  taken  in  his  defense. 
Wheatley  v.  State,  93  Ark.  409,  125  S.  W. 
414  (brother  defended  brother) ;  State  v. 
Cox,  163  N.  C.  638,  69  S.  E.  419  (son  de- 
fended father)  ;  Cooper  v.  State,  123  Tenn. 
137,  138  S.  W.  826  (son  defended  father). 
(The  general  question  whether  one  assist- 
ing a  relative  in  peril  is  bound  by  the  lat- 
ter's  act  in  bringing  on  the  difficulty  is 
treated  in  the  notes  to  Foutch  v.  State,  45 
L.R.A.  703;  State  v.  Cook,  15  LJl.A.(N.S.) 
1015;  and  Mayhew  v.  State,  39  L.R.A. 
(N.S.)    671). 

But  a  son  has  been  held  to  have  no  right 
to  kill  in  defense  of  his  father  where  the 
difficulty  between  the  father  and  the  de- 
ceased had  ended  and  they  had  separated. 
Morris  v.  State,  146  Ala.  66,  41  So.  274: 
Dempsey  v.  State,  83  Ark.  81,  102  S.  W. 
704.  (But  see  Moseley  v.  Com.  27  Ky.  L. 
Rep.  214,  84  S.  W.  748,  and  Moselev  v. 
Com.  27  Ky.  L.  Rep.  166,  84  S.  W.  1181,  in 
both  of  which  the  Question  was  said  to  be 
one  for  the  jury,  tne  assailant  having  re- 
treated at  the  time  of  the  killing.)  Nor 
has  one  a  right  to  kill  in  defense  of  his 
sister  where  the  sister's  assailant  has  "re- 
treated to  the  wall,"  and  has  ceased  offen- 
sive tactics.  Spaulding  v.  State,  162  Ind. 
297,  70  N.  E.  243.  Nor  has  a  father  a 
justifiable  right  deliberately  to  kill  in  re- 
venge for  a  past  injury  to  his  daughter, 
such  as  seduction,  debauchery,  or  rape  (Gos- 
sett  v.  State,  123  Ga.  431,  61  S.  E.  394; 
Patterson  v.  State,  134  Ga.  264,  67  S.  E. 
816:  Brown  v.  State,  10  Ga.  App.  50,  72 
S.  £.  537;   Litchfield  v.  State,  post,  153); 
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Deeea«ed  had  no  right  to  use  force  to  con- 
trol his  wife. 

Reg.  V.  Jackson  [1891]  1  Q.  B.  671,  60 
L.  J.  Q.  B.  N.  S.  346,  64  L.  T.  N.  S.  679, 
39  \Ve«k.  Rep.  407,  55  J.  P.  246;  Fulgham 
V.  State,  46  Ala.  143;  State  v.  Weathers,  98 
X.  C.  685,  4  S.  E.  512;  State  v.  Oliver, 
70  X.  C.  60;  Buckingham  v.  Buckingham, 
81  Mich.  89,  45  N.  W.  504;  Com.  v.  Mc- 
Afee, 108  Mass.  459,  11  Am.  Rop.  383; 
Carpenter  v.  Com.  92  Ky.  452,  18  S.  W.  9. 

If  the  wife  of  the  deceased,  having  rea- 
sonable ground  to  apprehend  personal  vio- 
lence at  the  hands  of  her  husband,  sought 
a  temporary  refuge  in  the  defendant's 
house,  and  the  deceased,  being  forbidden, 
sought  to  enter,  then  either  the  defendant 


or  his  wife  had  a  right  to  use  all  necessary 
force  to  prevent  him  from  entering. 

State  V.  Conally,  3  Or.  69;  Campbell  v. 
Com.  88  Ky.  402,  21  Am,  St.  Rep.  348, 
11  S.  W.  290. 

Mr.  Willis  Stidger  also  for  plaintiff  in 
error. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

Joseph  E.  Bailey,  plaintiff  in  error,  was 
convicted,  in  the  district  court  of  the  city 
and  county  of  Denver,  on  the  charge  of- the 
murder  of  Eugene  H.  Smith.  The  verdict 
was  that  of  murder  in  the  first  degree.  The 
wife  of  Smith  was  a  sister  of  the  defendant, 
Bailey.  The  homicide  occurred  on  the  18th 
day  of  July,  1910.    It  appears  that  because 


or  for  past  adultery  with  or  rape  of  his  wife 
(Patterson  v.  State,  134  Ga.  264,  67  S.  E. 
816). 

In  some  instances  the  right  to  justify  a 
killing  in  defense  of  family  and  relations 
has  l^n  held  to  depend  upon  the  actual 
fact  as  to  the  rights  of  self-defense  of  the 
one  defended,  irrespective  of  lack  of  knowl- 
edge upon  the  part  of  the  accused  as  to 
who  provoked  the  difficulty;  but  the  major- 
itv  of  the  decisions  are  to  the  effect  that 
the  accused  may  be  governed  by  actual  ap- 
pearances, provided  he  act  honestly  and  ac- 
cording to  what  seems  reasonably  necessary 
in  order  to  afford  protection. 

Thus,  it  has  been  held  that  it  is  not 
sufficient  for  one  honestly  and  reasonably  to 
believe  that  the  one  in  whose  defense  he 
killed  was  not  at  fault  in  bringing  on  the 
difficulty,  and  that  there  was  no  means  of 
(*!<oape,  but  that  it  is  necessary  that  such 
conditions  should  have  existed  as  actual 
facts;  or,  in  other  words,  that  one  taking 
up  the  defense  of  another  acts  at  his  peril 
that  the  one  defended  was  not  at  fault. 
Weaver  v.  State»  1  Ala.  App.  48,  66  So. 
956  (brother  defended  brother).  And  one 
who  struck  to  aid  his  brother  was  held 
liound  by  his  brother's  fault  in  bringing 
on  the  difficulty,  although  the  assistance 
was  rendered  in  good  faith,  in  a  sudden 
emergency  affording  no  time  to  discover 
who  the  aggressor  was,  in  State  v.  Cook, 
78  S.  C.  253.  15  L.R.A.(N.S.)  1013,  125 
Am-  St.  Rop.  788,  59  S.  E.  862,  13  Ann. 
*  Cas.  1051.  And  see  Wheat  v.  Com.  —  Ky. 
—.  118  S.  W.  264,  wherein  it  was  held  that 
anything  done  by  one  brother  for  or  on  be- 
half of .  another  brother  was  done  at  his 
peril  in  the  sense  that  what  he  did  must 
nave  been  excusable  if  done  by  the  one  for 
whom  he  acted;  or,  in  other  words,  that 
such  other  was  without  blame.  However, 
the  question  of  reasonable  knowledge  as  to 
who  was  to  blame  was  not  discussed  in 
this  case. 

But  this  rule  is  not  universal,  it  having 
Wn  held  that  the  honest  and  reasonable 
belief  at  the  time  of  the  killing  that  the 
one  defended  was  about  to  be  killed,  or 
45  L.R.A.(N.S.) 


was  in  imminent  danger  of  great  bodily 
harm,  was  sufficient.  Mabry  v.  State,  80 
Ark.  346,  97  S.  W.  286  (son  defended 
father) ;  Pratt  v.  State,  76  Ark.  360,  87 
S.  W.  661  (son  defended  father) ;  Warnack 
V.  State,  3  Ga.  App.  690,  60  S.  £.  288 
(brother  defended  brother;  it  was  here  ex- 
pressly held  that  the  right  to  defend  did  not 
necessarily  depend  on  whether  the  brother 
defended  was  blameless  or  at  fault,  but 
rather  on  the  apparent  facts  and  necessity 
at  the  time) ;  SUite  v.  Baker,  143  Iowa,  224, 
121  N.  W.  1028  (brother  defended  brother) ; 
State  V.  Mounkes,  88  Kan.  193,  127  Pac. 
637  (brother  defended  brother;  here  it  was 
expressly  said  that  the  case  did  not  turn 
upon  the  belief  of  the  oue  defended,  but 
upon  the  facts  as  they  reasonably  and  act- 
ually appeared  to  the  defender) ;  McQueen 
V.  Com.  28  Ky.  L.  Rep.  20,  88  S.  W.  1047 
(brother  defended  brother) ;  Mcintosh  v. 
Com.  29  Ky.  L.  Rep.  1100,  96  S.  W.  917 
(brother  defended  brother;  it  was  further 
said  in  this  case,  however,  that  the  defend- 
ant was  excusable  or  not,  as  the  brother 
would  be  had  he  committed  the  homicide; 
but  there  seems  to  have  been  no  question 
made  as  to  whether  or  not  the  defended 
brother  had  forfeited  his  right  to  defend) ; 
Watkins  v.  Com.  123  Ky.  817,  97  S.  W. 
740  (brother  defended  brother  and  cousin; 
it  was  here  expressly  held  that  actual  dan- 
ger was  not  an  element  of  the  defense)  ; 
Combs  V.  Com,  33  Ky.  L.  Rep.  1058,  112  S. 
W.  668  (brother  defended  sister  from  as- 
sault and  probable  rape) ;  Karnell  v.  State, 
50  Tex.  (Jrim.  Rep.  419,  98  S.  W.  269 
(father  defended  son;  it  was  here  said  that 
if  the  father  acted  in  defense  of  his  son 
without  knowing  who  provoked  the  diffi- 
culty, he  could  claim  the  right  of  self-de- 
fense) ;  Mayhem  v.  State,  —  Tex.  Crim. 
Rep.  — ,  39  L.R.A.(N.S.)  671,  144  S.  W. 
229,  wherein  a  father  defended  his  son, 
and  it  was  held  that  the  culpability  of  one 
who  kills  an  assailant  in  defense  of  his 
son  is  not  measured  by  the  rights  which 
the  son  might  have  had  to  defend  himself, 
but  upon  the  appearance  of  conditions  when 
the  father  appeared  upon  the  sceue,  unless 
he  knew,  or  might  reasonably  have  known, 
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of  a  quarrel  between  Smith  and  liis  wife, 
and  of  the  violent  beating  and  abuse  of 
her  by  Smith  on  the  15th  day  of  July,  the 
wife  with  her  two  children  left  home  and 
took  refuge  with  her  mother  at  the  house 
where  the  defendant  and.  his  wife  resided. 
This  seems  to  have  been  but  one  of  many 
similar  occurrences.  At  about  10  o'clock 
on  the  evening  of  the  18th,  Smith  called 
over  the  telephone,  demanding  that  he  be 
permitted  to  talk  with  his  wife,  which  was 
refused  by  the  mother,  who  answered  the 
telephone,  whereupon  Smith  replied  with 
vile  and  abusive  language,  which  caused  the 
mother  to  hang  up  the  receiver.  About 
fifteen  minutes  after  this,  Mrs.  Smith's 
little  boy,  by  a  former  marriage,  who  was 
in  the   yard   for  the  purpose   of   sleeping 


there,  and  who  had  heard  his  grandmother 
talk  over  the  telephone,  came  running  into 
the  house  and  shouted  to  his  mother  that 
he  (meaning  Smith)  was  coming.  It  seems 
that  all  of  the  occupants  of  the  house  had 
at  the  time  retired,  or  were  in  the  act  of 
retiring.  Upon  hearing  thie  boy's  cry,  Mrs. 
Smith  ran  into  the  bedroom  occupied  by  the 
defendant  and  his  wife  and  called  to  him. 

Mrs.  Smith's  testimony  upon  this  point 
is,  in  substance,  as  follows:  '*!  looked  out 
of  the  window,  looked  northward.  I  was 
undressed  to  go  to  bed.  He  was  under  the 
arc  lights.  He  was  almost  running.  He 
was  just  plunging,  just  coming  in  a  jump 
like  that  [indicating].  It  frightened  me 
so.  I  could  see  from  his  appearance  that 
he  was  in  a  very  angry,  bad  mood,  and  I 


the  actual  rights  possessed  by  the  son  under 
the  circumstances  of  the  conflict. 

But  the  defendant  must  have  acted 
honestlv  and  under  a  reasonable  apprehen- 
sion 01  impending  danger  of  serious  in- 
jury to  the  person  sought  to  be  protected 
in  order  to  justify  the  killing.  Demsey  v. 
State,  83  Ark.  81,  102  S.  W.  704  (son  de- 
fended father) ;  People  v.  Regan,  107  App. 
Div.  608,  17  N.  Y.  Anno.  Cas.  182,  U  N.  Y. 
Supp.  841  (statutory  provision;  brother  de- 
fended sister).  And  it  has  been  held  that 
this  "reasonable  cause  to  believe"  was  the 
reasonable  cause  which  the  accused  had,  and 
not  what  a  reasonably  prudent  man  would 
have  bdieved  under  the  circumstances. 
State  V.  Turner,  246  Mo.  698,  162  S.  W.  313. 
And  it  was  held  in  Gregory  v.  State,  60 
Tex.  Crim.  Rep.  73,  94  S.  W.  1041,  that  an 
instruction  that  "taken  in  the  act  of  adult- 
erv,"  as  used  in  a  statute  justifying  the 
killing  of  one  taken  in  the  act  of  adultery 
with  the  slayer's  wife,  meant  that  the  hus- 
band must  see  the  parties  in  such  a  position 
as  to  indicate  with  reasonable  certainty  to 
a  "rational  mind"  that  the  parties  were 
committing  or  were  about  to  commit  adul- 
tery, was  erroneous  in  that  the  requirement 
of  indication  to  a  "rational  mind'  was  too 
great,  and  that  a  husband  was  justified 
under  the  statute  where  the  appearances 
caused  him  reasonably  to  believe  from  his 
standpoint  that  the  parties  had  copulated 
or  were  about  to  copulate.  So,  in  Clemmons 
V.  State,  8  Okla.  Grim.  Rep.  159,  126  Pac. 
704,  it  was  held  that  the  wife  has  a  right 
to  kill  in  defense  of  her  husband  where 
the  facts  and  circumstances  of  the  case, 
judging  from  her  standpoint,  and  as  they 
reasonably  appeared  to  her,  are  such  as  to 
create  in  her  mind  a  reasonable  apprehen- 
sion that  her  husband  is  in  imminent  dan- 
ger of  being  killed  or  receiving  serious  bod- 
ily injury  at  the  hands  of  his  assailant. 
So,  in  State  v.  Walsworth,  64  Or.  371,  103 
Pac.  516,  it  was  held  error  to  refuse  to 
instruct  the  jury  that  if  the  circumstances 
were  such  as  to  induce  in  the  defendant's 
mind  a  reasonably  honest  belief  that  his 
mother's  life  was  in  danger  from  a  felon- 
ious and  unnecessary  attack  by  deceased 
45  L.R.A.(N.S.) 


upon  the  house  in  which  he  honestly  be- 
lieved her  to  be,  he  had  a  right  to  shoot  in 
her  defense.  And  in  Voight  v.  State,  53 
Tex.  Crim.  Rep.  268,  109  S.  W.  205,  it  was 
held  t^t  the  right  of  one  to  kill  in  defense 
of  his  brother  depended  upon  whether  such 
act  appeared  to  him  to  be  reasonably  neces- 
sary to  prevent  the  unlawful  attack.  Grif- 
fin V.  State,  57  Tex.  Crim.  Rep.  280,  122 
S.  W.  553;  Johnson  v.  State,  60  Tex.  Crim. 
Rep.  512,  132  S.  W.  804;  and  Williams  v. 
State,  —  Tex.  Crim,  Rep.  — ,  148  S.  W. 
763,  are  to  be  the  same  effect.  And  see 
Dobbs  V.  State,  51  Tex.  Crim.  Rep.  113, 
100  S.  W.  946,  wherein  an  instruction  to 
the  effect  that  the  defendant  could  act  upon 
a  reasonable  apprehension  of  danger  of 
injury  to  his  son  as  it  appeared  to  him 
from  his  standpoint  at  the  time  was  seem- 
ingly approved,  although  held  wrongly  re- 
stricted as  to  parties.  And  the  same  has 
been  held  to  be  the  law  where  a  son  killed 
in  defense  of  his  father.  Terrell  v.  State, 
63  Tex.  Crim.  Rep.  604,  111  S.  W.  162; 
State  V.  Prater,  62  W.  Va.  132,  43  S.  E. 
230. 

And  in  the  following  cases,  where  there 
was  nothing  to  show  that  the  defended  per- 
son had  forfeited  his  right  to  kill  in  self- 
defense,  it  was  held  that  a  person  could  de- 
fend his  relatives  even  by  taking  life  where 
such  course  seemed  to  be  the  only  reasonable 
one  which  would  adequately  afford  protec- 
tion from  death  or  serious  bodily  harm. 
Tapscott  V.  Com.  140  Ky.  573,  131  S.  W. 
487  (holding  that  in  such  case  a  son  was 
justified  in  killing  in  the  defense  of  his 
father) ;  Arnett  v.  Com.  137  Ky.  270,  125 
S.  W.  700  (holding  that  one  was  justified 
in  killing  one  who  assaulted  his  brother 
with  a  dangerous  weapon,  provided  such 
act  appeared  to  be  reasonably  necessary  in 
order  to  prevent  death  or  serious  bodily 
harm) ;  Watson  v.  Com.  132  Ky.  46,  116 
S.  W.  287  (holding  that  a  husband  had 
the  right  to  kill  one  who  refused  to  leave 
his  house  after  being  ordered  to  do  so, 
where,  from  the  conduct  and  words  of  the 
intruder,  such  course  seemed  necessary  as 
the  only  reasonable  way  in  which  to  pro- 
tect  his   wife   and   family  from   death   or 
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ran  to  my  brother's  bedroom  door  and  called 
to  him  that  there  he  came.  I  said  to  my 
brother,  'Get  up  out  of  bed,  yes,  there  he 
comes,'  and  I  said,  'For  God's  sake,  don't 
let  him  come  in  here.  If  you  do,  he  will 
kill  the  whole  family.  He  will  kill  Mother 
and  me.' " 

The  defendant  thereupon  arose  from  his 
bed,  secured  a  revolver,  and  called  out  to 
Smith  through  the  window,  demanding  that 
he  should  not  come  into  the  yard.  He  then 
went  from  his  bedroom  into  a  room  from 
which  a  door  opened  upon  a  porch,  and  upon 


which  Smith  was  entering.  The  defendant 
called  to  Smith,  it  appears,  four  times,  and 
demanded  that  he  should  not  come  in.  In 
reply  to  either  the  first  or  second  request, 
Smith  said,  "I  will  come  in  and  get  the 
whole  God  damned  push  of  you."  Smith 
finally  opened  the  screen  door  as  if  coming 
in,  when  the  defendant  said,  "I  tell  you, 
for  God's  sake,  don't  try  to  enter  this  side 
porch  or  the  house.  If  you  do,  I  will  shoot 
you."  About  this  time  the  defendant  fired 
the  shot  that  resulted  in  the  death  of  Smith. 
The   defendant  was   crippled   in   his   right 


great  bodily  harm)  ;  United  States  v.  Es- 
m^ia,  17  Fhilippine,  260  (holding  that  a 
son  may  lawfully  kill  in  defense  of  his 
father,  who  has  been  unlawfully  attacked, 
where  he  still  honestly  believes  him  to  be 
in  great  danger). 

And  in  Bice  v.  State,  51  Tex.  Grim.  Eep. 
133,  100  S.  W.  949,  it  was  held  generally 
that  one  could  justify  a  killing  in  defense 
of  a  relative  provided  no  more  force  was 
used  than  was  necessary  to  protect  the  life 
or  person  of  the  relative. 
•  And  it  has  been  held  generally  that  one 
has  the  same  right  to  come  to  the  defense 
of  a  brother  as  he  would  have  to  defend 
himself.  Scott  v.  State,  60  Tex.  Grim.  Rep. 
318,  131  S.  W.  1072;  Vickers  v.  State,  — 
Tex.  Grim.  Kep.  — ,  157  S.  W.  767. 

So  it  has  been  held  that  a  husband  may 
be  Justified  in  killing  another  man  if  neces- 
sary, to  prevent  the  latter  from  committing 
rape  or  adultery  with  or  seducing  the  wife 
of  the  former.  Ellison  v.  State,  137  Ga.  193, 
73  S.  E.  255;  Gregory  v.  State,  50  Tex. 
Grim.  Rep.  73,  94  S.  W,  1041,  wherein 
Penal  Gode  1895,  art  672,  which  provided 
that  a  person  shall  be  justified  in  killing 
one  taken  in  the  act  of  adultery  with  the 
slayer's  wife,  was  construed.  And  in  Rossi 
▼.  State,  7  Ga.  App.  732,  68  S.  E.  56,  it 
was  held  prejudicial  error  for  the  court  to 
charge  that  "a  mere  indecent  proposal  to 
the  defendant's  wife,  unaccompanied  by  any 
overt^act  on  the  part  of  deceased  to  carry 
out  such  proposal,  would  not  justify  the 
defendant  m  killing  the  deceased,"  it  being 
said  that  it  was  for  the  jury  to  say  whether 
the  question  was  one  standing  upon  a  like 
footing  and  justice  as  the  protection  of  one's 
own  person.  But  it  has  been  held  that  a 
husband  has  no  right  to  prevent  possible 
future  acts  of  adultery  between  his  wife 
and  the  one  killed,  especially  where  the  wife 
was  not  present  at  the  time  of  the  killing, 
but  had  voluntarily  gone  to  the  rooms  of 
the  one  attacked  by  the  husband.  State  v. 
Young,  52  Or.  227,  18  L.R.A.(N.S.)  688, 
132  Am.  St.  Rep.  689,  96  Pac.  1067.  (As 
to  assault  to  prevent  seduction  or  commis- 
sion of  adultery  with  wife  in  the  future, 
see  18  L.R.A.(N.S.)   688.) 

And  a  father  may  protect  his  minor 
daughter  from  seduction,  debauchery,  or 
rape  by  slaying,  where  necessary  for  that 
purpose,  the  wrongdoer,  where  the  criminal 
act  is  in  progress  or  about  to  take  place. 
Gossett  ▼.  State,  123  Ga.  431,  51  S.  E.  394; 
46  L.R.A.(N.S.) 


Litchfield  v.  State,  post,  153,  wherein  it  was 
said  that  all  that  the  law  requires  is  that 
the  father  should  act  in  good  faith  and 
upon  reasonable  appearance  of  imminent 
danger  to  his  daughter,  although  it  may 
afterwards  turn  out  that  he  might  have 
saved  her  by  pursuing  some  other  course. 
And  in  Georgia  a  father  has  been  held 
justified  in  killing,  where  such  course  was 
necessary,  in  order  to  prevent  further  acts 
of  fornication  with  his  minor  daughter,  even 
though  no  further  acts  of  intercourse  are 
imminent  at  the  time  and  place  of  the  kill- 
ing, a  statute  permitting  a  killing  when 
in  "protection"  or  "defense"  against  "in- 
tended" or  "progressing"  wrong.  Brown  v. 
State,  10  Ga.  App.  50,  72  S.  E.  537 ;  Miller 
V.  State,  9  Ga.  App.  599,  71  S.  E.  1021. 
But  the  doctrine  of  reasonable  fears  was 
held  inapplicable  to  the  case  of  a  father 
who  killed  while  acting  under  the  fears 
of  a  reasonable  man  that  the  deceased  was 
attempting  to  seduce  or  debauch  his  daugh- 
ter, and  therefore  not  to  excuse  such  killing, 
in  Fuller  y.  State,  127  Ga.  47,  55  S.  E. 
1047. 

In  Gaines  v.  State,  63  Tex.  Grim.  Rep. 
73,  138  S.  W.  387,  it  was  held  that  the  mis- 
tress of  accused  was  a  relative  within  the 
meaning  of  a  statute  providing  that  any 
female  under  the  protection  of  accused  at 
the  time  of  the  killing  shall  be  included 
within  the  term  "relative,"  under  a  statute 
justifying  one  in  protecting  a  female,  and 
reducing  a  killing  to  manslaughter  when 
committed  in  protecting  her,  and  the  ac- 
cused had  the  right  thereunder  to  protect 
her  when  the  deceased  attempted  to  take 
her  away  against  her  consent. 

And  in  Georgia,  although  the  affinity  de- 
pendent upon  the  relationship  of  brother- 
in-law  does  not  confer  the  legal  right  of 
mutual  defense  conferred  by  Penal  Code 
1895,  §  74,  it  has  been  held  that  the  court 
might  with  propriety  charge  the  jury  that 
they  could  consider  such  relationship  in 
connection  with  the  other  facts  and  circum- 
stances in  determining  whether  the  defend- 
ant, at  the  time  the  fatal  blow  was  struck, 
was  actuated  by  the  fears  of  a  reasonable 
man  that  a  felony  was  about  to  be  com- 
mitted upon  the  one  defended;  and  thaf 
if  they  so  found,  they  might  acquit.  Gillis 
y.  State,  8  Ga.  App.  696,  70  S.  E.  63. 

G.  J.  C. 
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Iiand  from  an  injury  recently  sustained,  and  « 
was  compelled  to  use  the  revolver  with  his  | 
left   hand.     Smith  was   a  very   large   and 
I)owerful   man,  much   larger   than   the   de- 
fondant. 

It  appears  that  earlier  in  the  day  R.  L. 
McDonald,  a  brother-in-law,  at  the  request 
of  Mrs.  Smith,  went  to  Smith  to  see  if  an 
adjustment  of  their  trouble  could  not  be 
had,  and  at  which  time  Smith  said,  "Well 
if  she  will  come  back  and  live  with  me  and 
do  just  as  I  say,  I  will  live  with  her;  and 
if  ^e  won't,  God  damn  her,  I  will  kill  her." 

A  witness  named  Tyler,  who  was  at  the 
time  living  at  the  house  of  the  Smiths,  also 
testified  that  "on  the  morning  of  the  shoot- 
ing, Smith  showed  me  a  gun  and  said,  'It 
was  a  God  damn  good  thing  you  got  me 
drunk  last  night,  or  I  would  have  gone 
down  and  cleaned  out  the  whole  God  damn 
push.'  Smith  came  home  on  the  morning 
of  the  18th  of  July  [the  day  of  the  shoot- 
ing] about  2  o'clock.  He  had  been  drink- 
ing. He  came  into  my  room  and  raised  a 
fuss  with  me,  struck  me,  and  used  [the  wit- 
ness repeats  vile  language  of  deceased  to- 
ward him].  I  had  a  38  revolver  under  my 
pillow.  I  drawed  the  gun  on  him  and  stood 
back  on  the  opposite  side  of  the  bed  until 
I  could  get  down  the  stairway;  and,  when 
X  got  down  the  stairway,  I  got  out  and 
stayed  out  the  rest  of  the  night.  Mrs. 
Smith  wasn't  there,  just  I  and  Smith." 

There  are  many .  assignments  of  error ; 
but,  inasmuch  as  the  case  must  be  reversed 
i>y  r^son  of  certain  prejudicial  instructions 
given,  it  will  not  be  necessary  to  consider 
other  assignments. 

I  The  court,  over  the  objection  of  the  de- 
fendant, gave  instructions  Nos.  10  and  21, 
which  are  so  clearly  erroneous  and  prejudi- 
cial to  the  rights  of  the  defendant,  and  are 
so  closely  connected  in  their  subject-mat- 
ter, as  to  make  it  convenient  to  consider 
them  together.  These  in  full  are  as  fol- 
lows: 

"No.  10.  That  if  you  believe  from  the 
evidence  that  the  deceased,  Eugene  H. 
Smith,  attempted  to  enter  the!  house  of 
Joseph  E.  Bailey  or  his  mother,  wherein  he 
resided,  and  that  at  the  time  he  attempted 
to  enter  the  same  he  feloniously  intended 
to  assault  or  kill  any  of  the  inmates  there- 
of, then  you  are  instructed  that  the  doctrine 
that  every  man's  house  is  his  own  castle 
would  apply,  and  the  defendant  Joseph  E. 
Bailey  is  not  required  under  the  law  to 
retreat  from  the  position  or  stand  which 
he  had  taken;  but  upon  the  other  hand,  if 
•you  believe  that  the  said  Smith  attempted 
to  enter  the  said  house  for  the  purpose  of 
conversing  with  and  inducing  his  wife  to 
leave  the  said  house,  or  for  the  purpose  of 
using  physical  force  in  endeavoring  to  do 
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so,  and  had  no  intention  of  injuring,  or 
attempting  to  injure,  any  of  the  inmates 
of  the  said  house  further  than  to  exercise 
a  reasonable  supervision  and  control  over 
his  wife  and  her  conduct,  then  you  are  in- 
structed that  there  is  no  self-defense  in  this 
case,  and  no  justifiable  killing,  and  the 
said  Joseph  Bailey's  killing  of  the  deceased 
was  unlawful,  unless  you  believe  from  the 
evidence  that  the  circumstances  attending 
the  entry  into  the  house  was  of  such  a  char- 
acter as  would  lead  a  reasonable  man, 
under  like  circumstances,  to  believe  that  he 
or  the  inmates  of  the  said  house  were  about 
to  receive  great  bodily  injury." 

"No.  21.  The  court  instructs  the  jury 
that  the  deceased,  Eugene  H.  Smith,  as  the 
husband  of  the  sister  of  the  defendant, 
Joseph  E.  Bailey,  had  a  right  to  exercise 
such  reasonable  control  over  her  as  was 
necessary  to  conduce  to  the  proper  estab- 
lishment and  maintenance  of  his  household 
as  the  head  of  a  family,  and  as  such  hus- 
band had  a  right  to  enter,  in  a  lawful  man- 
ner, the  house  or  houses  of  any  person  • 
whomsoever  for  the  purpose  of  talking  with 
and  procuring  his  said  wife  to  leave  the 
said  house,  if  he  so  desired,  and  had  a 
right  to  use  such  reasonable  force  and  per- 
suasion as  was  necessary  to  induce  her  to 
leave  the  house  of  her  mother  and  come 
back  to  her  home  with  him;  and  no  per- 
son, not  even  her  brother,  Joseph  E.  Bailey, 
had  a  right  to  interfere  with  him  in  the 
exercise  of  such  reasonable  force  or  persua- 
sion; and  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  deceas- 
ed, Eugene  H.  Smith,  left  his  home  on 
the  evening  of  July  18th,  and,  after  tele- 
phoning to  the  house  of  Mrs.  Bailey,  went 
there  for  the  purpose  of  seeing  his  wife  and 
talking  with  her,  and  endeavoring  to  per- 
suade and  induce  her  to  leave  the  house  of 
the  said  Mrs.  Bailey,  her  mother,  <or  to 
talk  over  their  family  affairs  and  difficul- 
ties, and  that  he  had  no  intention  to  in- 
flict bodily  harm  or  injury  upon  the  persons 
in  said  house,  then  you  are  instructed  that 
there  is  no  self-defense  in  this  case,  and 
no  justification  for  the  killing  of  said 
Eugene  H.  Smith  by  the  said  Joseph  E. 
Bailey." 

These  instructions  not  only  announce  such 
palpable  misstatement  of  the  law  as  to 
prejudice  the  rights  of  the  defendant,  but 
go  to  the  extent  of  proclaiming  a  doctrine 
concerning  the  relation  of  husband  and  wife 
as  to  appear  nothing  less  than  monstrous 
at  this  period  of  our  civilization. 

The  jury  are  here  told  that,  in  order  that 
the  doctrine  of  self-defense  may  apply,  they 
must  believe  from  the  evidence  that  Smith 
attempted  to  enter  the  house  of  defendant, 
and  also  that  at  that  time  he  feloniously 
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intended  to  assault  or  kill  any  of  the  In- 
mates. This  is  not  the  law.  It  is  not  the 
state  of  the  mind  of  the  deceased  alone 
which  the  jury  are  to  consider,  but  of  the 
defendant  as  well.  That  is  to  say,  what  the 
defendant  believed,  or'  what,  under  all  the 
circumstances,  he  might  have  reasonable 
cause  to  believe  to  be  the  intention  of  the 
deceased. 

These  instructions  are  the  equivalent  of 
a  denial  of  the  very  right  of  self-defense, 
as  defined  and  provided  by  our  statute.  Sec- 
tion 1632,  Revised  Statutes  1908,  provides: 
''Justifiable  homicide  is  the  killing  of  a 
human  being  in  necessary  self-defense,  or 
in  the  defense  of  habitation,  *  property,  or 
person  against  one  who  manifestly  intends 
or  endeavors  by  violence  or  surprise  to 
commit  a  known  felony,  such  as  murder, 
rape,  robbery,  burglary,  and  the  like,  upon 
either  person  or  property,  or  against  any 
person  or  persons  who  manifeatly  intend 
and  endeavor  in  a  violent,  riotous,  or  tu- 
multuous manner  to  enter  the  habitation 
of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person 
dwelling  or  being  therein.^ 

The  evidence  clearly  justified  the  sub- 
mission to  the  jury  of  the  question  as  to 
whether  or  not  the  deceased  was  a  person 
who  manifestly  intended  and  endeavored, 
in  a  violent,  riotous,  or  tumultuous  manner, 
to  enter  the  habitation  of  the  defendant  for 
the  purpose  of  assaulting  or  offering  per- 
sonal violence  to  any  person  dwelling  or 
being  therein. 

Instruction  No.  21,  without  qualification, 
declares,  in  substance,  that  a  husband  with- 
out warrant  of  authority,  and  over  the 
protest  of  the  occupant,  has  a  right  to  enter 
the  house  or  houses  of  any  person  whom- 
soever for  the  purpose  of  talking  with  and 
procuring  his  wife,  and  against  her  will,  to 
leave  such  house,  if  he  so  desires.  This 
is  not  now  and  never  was  the  law  in  this 
country.  It  is  a  repudiation  of  every  rea- 
sonable conception  of  the  law  of  domicil 
and  the  right  of  habitation.  Neither  a  hus- 
band nor  any  other  person  has  such  right. 
It  strikes  at  the  very  foundation  and  sanc- 
tity of  home  life.  It  gives  license  to  every 
drunken  vagabond  or  other  evil  person  to 
invade  the  privacy  of  every  man's  home.  It 
would  destroy  the  moral,  constitutional, 
statutory,  and  common-law  right  of  defense 
of  habitation.  It  is  true,  the  instruction 
declares  the  entrance  must  be  in  a  lawful 
manner.  But  there  can  be  no  such  thing 
as  lawful  entrance  under  such  circum- 
stances. 

But  the  part  of  the  paragraph  of  the  in- 
struction following  is  even  more  shocking. 
Here  the  jury  are  told  that  a  husband  may, 
over  the  protest  of  the  occupant  of  the 
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house,  and  over  the  protest  of  the  wife  of 
the  husband  so  entering,  not  only  enter 
any  man's  house,  but  has  a  right  also  to 
use  such  reasonable  force  and  persuasion  sm 
may  be  necessary  to  cause  the  wife  to  leave 
the  house  of  her  mother  and  come  back 
to  his  home  with  him,  and  that  no  person, 
not  even  her  brother,  has  a  right  to  inter- 
fere with  him  in  the  exercise  of  such  reason- 
able force  or  persuasion.  The  use  of  the 
word  "force"  in  connection  with  the  word 
"persuasion"  can  refer  to  physical  force 
only;  and  the  extent  of  this  force  is  thus 
limited  only  by  the  necessity  of  the  case 
in  order  so  to  secure  the  possession,  con- 
trol, and  abduction  of  the  person  of  the 
wife,  and  all  this  as  against  her  will,  her 
fear,  and  even  the  apparent  danger  of  her 
life.  In  other  words,  if  this  be  the  law, 
whatever  may  be  the  circumstances,  the 
defendant  was  absolutely  without  right  to 
defend  his  home  and  his  near  relatives 
from  the  threatened  assaults  and  brutality 
of  an  infuriated  and  drunken  husband,  at 
whose  will  the  home  is  to  be  made  the 
place  of  riot  and  the  occupants  to  suffer 
mental  distress,  probable  assault,  and,  as 
indicated  by  the  testimony  in  this  case, 
possible  murder.  Such  is  not,  and  can 
never  be,  the  law  in  a  civilized  country. 

This  assertion  of  the  right  of  a  hus- 
band to  control  the  acts  and  will  of  his  wife 
by  physical  force  cannot  be  tolerated.  The 
prejudicial  effect  on  the  defendant's  rights 
by  these  instructions  is  too  palpable  to  re- 
quire comment. 

Counsel  for  defendant,  in  their  very  excel- 
lent brief,  have  cited  many  cases  bearing 
upon  this  question.  Among  these  is  that 
of  the  English  case  of  Reg.  v.  Jackson 
[1891]  Q.  B.  671.  This  was  a  case  where 
a  husband  undertook  to  restrain  the  liberty 
of  his  wife  by  forcibly  keeping  her  in  his 
own  home  after  she  had  declined  further  to 
live  with  him.  The  decision  of  the  court 
in  that  case  may  be  epitomized  in  the  state* 
ment  of  Mr.  Henn  Collins,  Q.  C,  as  fol- 
lows: "The  contention  for  the  husband 
would  result  in  the  reintroduction  into 
society  of  private  war;  for  the  male  re- 
lations of  a  wife  would  naturally,  if  at 
hand,  be  likely  to  resist  her  capture  by  the 
husband.  The  contention  for  the  husband 
involves  wholly  untenable  propositions. 
First,  it  involves  that  the  husband  may 
take  possession  of  the  wife's  person  by 
force,  though  no  process  of  law  could  give 
him  such  possession  of  her.  There  never 
was  any  process  of  law  for  seizing  and 
handing  over  the  wife  to  the  husband. 
.  .  .  A  husband  has  no  such  right  at 
common  law  to  the  custody  of  his  wife. 
It  \b  inconceivable  that  the  husband 
should  be  entitled  to  do  by  force  for  him- 
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self  that  which  the  law  cannot  enforce  in  hie 
favor." 

In  Fulgham  ▼.  State,  46  Ala.  143,  the 
rule  is  stated  as  follows:  ''But  in  person 
the  wife  is  entitled  to  the  same  protection 
of  the  law  that  the  husband  can  invoke  for 
himself.  She  is  a  citizen  of  the  state,  and 
is  entitled,  in  person  and  in  property, 
to  the  fullest  protection  of  its  laws.  Her 
sex  does  not  degrade  her  below  the  rank 
of  the  highest  in  the  commonwealth." 

In  State  v.  Oliver,  70  N.  C.  61,  it  is  said: 
"We  may  assume  that  the  old  doctrine 
that  a  husband  had  a  right  to  whip  his 
wife,  provided  he  used  a  switch  no  larger 
than  his  thumb,  is  not  law  in  North  Caro- 
lina. Indeed,  the  courts  have  advanced 
from  that  barbarism  until  they  have 
reached  the  position  that  the  husband  has 
no  right  to  chastise  his  wife  under  any 
circumstances." 

Again  in  Buckingham  v.  Buckingham,  81 
Mich.  80,  45  N.  W.  604,  the  same  doctrine 
is  declared:  "There  would  seem  to  be  nc 
legal  principle  which  would  prevent  her 
from  voluntarily  deserting  her  husband  and 
abandoning  her  homestead.  She  is  in  no 
sehse  the  slave  of  her  husband,  and  is  so 
far  the  master  of  her  own  will  that  she  has 
liberty  to  remain  with  her  husband,  or  go 
from  him,  as  she  pleases;  and  he  has  no 
legal  remedy  to  compel  her  to  return." 

In  State  v.  Conally,  3  Or.  69,  the  princi- 
ple is  stated  as  follows:  "If  Mrs.  Hill, 
the  wife  of  the  deceased,  having  reasonable 
ground  to  apprehend  personal  violence  at 
the  hands  of  her  husband,  sought  a  tempor- 
ary refuge  in  the  defendant's  house,  and 
the  deceased,  being  forbidden,  sought  to 
enter,  then  either  the  defendant  or  his  wife 
had  a  right  to  use  all  necessary  force  to 
prevent  him  from  entering." 

And  in  Com.  v.  McAfee,  108  Mass.  459, 
11  Am.  Rep.  383,  we  find  a  very  clear  and 
comprehensive  statement  of  the  rule:  "It 
may  be  stated,  however,  that  under  modern 
legislation,  as  well  as  judicial  opinions, 
that  fiction  of  legal  unity  by  which  the 
separate  existence  of  the  wife  in  a  legal 
sense  is  denied  is  exploded.  Her  person  is 
as  sacred  as  that  of  the  husband,  and  the 
protection  afforded  by  law  to  the  one  should 
not  be  denied  to  the  other.  In  fact,  courts 
of  equity  have  always  recognized  the  sepa- 
rate existence  of  the  wife  in  reference  to 
her  sole  and  separate  estate;  and  to  say 
that  a  court  of  law  will  recognize  in  the 
husband  the  power  to  compel  his  wife  to 
obey  his  wishes,  by  force,  if  necessary,  is  a 
relic  of  barbarism  that  has  no  place  in  an 
enlightened  civilization."  [Carpenter  v. 
Com.  92  Ky.  452,  18  S.  W.  9.] 

Many  additional  authorities  are  cited  to 
the  same  effect. 
45  L.R.A.(K.S.) 


Instruction  No.  25  was  as  follows:  "No. 
25.  You  are  instructed  that  there  is  no 
manslaughter  in  this  case." 

And  again,  instruction  No.  26  contains 
the  following:  "You  are  instructed  that 
under  the  instructions  in  this  case,  and  the 
evidence,  you  are  at  liberty  to  find  the 
following  verdicts:  Murder  in  the  first 
degree,  murder  in  the  second  degree,  or  not 
guilty." 

Under  the  testimony,  this  was  clearly 
material  error.  This  subject  was  exhaust- 
ively discussed  by  Mr.  Justice  Gabbert  in 
the  recent  case  of  Henwood  v.  People,  — 
Colo.  — ,  129  Pac.  1010,  decided  at  this 
term  of  court,  and  it  is  only  necessary  to 
cite  this  authority  without  a  repetition  of 
the  argument.  Considering  the  testimony 
in  this  case  in  comparison  with  the  circum- 
stances there,  we  cannot  escape  the  con- 
elusion  of  error  in  the  giving  of  these  in- 
structions. This  becomes  more  apparent 
when  we  consider  the  testimony  offered  by 
the  defendant  and  refused  by  the  court. 

In  line  with  the  court's  theory,  as  out- 
lined in  the  instructions,  testimony  compe- 
tent and  vital  to  defendant's  defense  of 
self-defense  was  refused  and  stricken  out. 
This  line  of  testimony  is  sufficiently  indi- 
cated by  the  statement  of  defendant's  coun- 
sel as  to  what  he  desired  to  prove,  as 
follows:  "I  want  to  show,  prior  to  the 
night  of  the  killing,  and  since  the  mar- 
riage of  the  deceased  to  Mrs.  Smith,  the 
sister  of  the  defendant,  that  there  have 
been  repeated  and  continued  acts  of  brutal- 
ity on  the  part  of  the  deceased;  that  these 
acts  were  made  known,  and  the  results  of 
them,  to  the  defendant;  that  the  deceased 
had  made  threats  to  take  the  life  of  both 
the  sister  of  the  defendant  and  the  defend- 
ant himself;  that  on  the  day  of  July  15, 
1910,  there  was  a  fight — a  row  occurred  in 
the  house  of  Smith — at  that  time  he  jumped 
upon  the  abdomen  of  his  wife  and  caused 
hemorrhages,  which  afterwards  necessitated 
an  operation;  that  Mrs.  Smith  left  his  house 
and  fied  to  the  house  of  the  defendant  for 
protection,  as  she  had  done  oftentimes  be- 
fore; and  I  want  to  show  that,  also  to 
show  the  state  of  mind  that  the  defendant 
was  in,  and  the  apprehension  he  might  have 
as  to  the  designs  of  the  deceased."  And 
again:  "I  want  to  ask  questions  of  this 
witness,  and  other  witnesses,  which  show 
the  probability  of  whether  or  not  Mr. 
Smith  was  the  aggressor;  and  I  want  to 
ask  this  witness  everything  that  Mris.  Smith 
would  have  been  allowed  to  testify  to  were 
she  the  defendant,  and  what  he  knew  of 
prior  to  the  time  of  the  shooting." 

The  court,  in  the  instructions  and  in  the 
rejection  of  testimony  offered,  has  over- 
looked the  right  of  the  brother  to  uae  such 
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force  as  maj  be  necessary  for  the  protec- 
tion of  the  person  and  life  of  his  sister,  as 
well  as  a  consideration  of  the  sudden  pas- 
sion that  may  be  aroused  in  such  a  case. 
Campbell  ▼.  Com.  88  Ky.  402,  21  Am.  St. 
Rep.  348,  11  S.  W.  290. 

The  defendant  complains  and  assigns  as 
error  the  conduct  of  the  deputy  district  at- 
torney and  the  court.  It  is  not  necessary 
to  go  into  detail  in  this  matter,  nor  espe- 
cially to  consider  it  in  that  light;  but  some 
of  the  acts  of  both,  in  this  regard,  were 
unusual,  uncalled  for,  and  manifestly  un- 
fair. 

The  refusal  of  the  court  to  permit  the 
defendant  to  show  the  general  reputation 
of  the  deceased  in  the  neighborhood  in 
which  he  liyed,  as  to  being  quarrel- 
some and  dangerous,  was  worse  than  error. 
Considering  the  well-known  state  of  the 
law  in  this  regard,  this  was  inexcusable. 
But  still  more  grievous  was  that,  after  the 
court  had  rejected  such  testimony,  it  per- 
mitted the  deputy  district  attorney  to  in- 
troduce testimony  in  rebuttal,  tending  to 
show  the  reputation  of  the  deceased  in  this 
respect  to  be  good.  Citation  of  authorities 
as  to  these  matters  is  not  required. 

Very  much  of  the  conduct  of  the  deputy 
district  attorney  upon  the  trial  was  unfair 
at  \&at,  if  not  reprehensible.    For  instance, 
he  asked,  and  was  permitted  to  ask,  ques- 
tions  of   witnesses   which,   by  insinuation 
and   innuendo,  tended  to  reflect  upon  the 
moral  character  of  the  home  of  the  defend- 
ant and  his  mother,  when  there  was  not  a 
scintilla  of  testimony  to  justify  these  ques- 
tions.    This  court  in  Ritchey  y.  People,  23 
Colo.  314,  47  Pac.  272,  384,  has  approved 
Hr.  Wharton's  statement  of  the  duty  of  a 
prosecuting  attorney  in  the  trial  of  crimi- 
nal cases:     "It  is  scarcely  necessary  to  add 
that    a   prosecuting   attorney    is    a   sworn 
officer    of    the    government,    required    not 
merely  to  execute  justice,  but  to  preserve 
intact  all  the  great  sanctions  of  public  law 
and  liberty.     No  matter  how  guilty  a  de- 
fendant may  in  his  opinion  be,  he  is  bound 
to  see  that  no  conviction  shall  take  place, 
except    in    strict   conformity    to    law.      It 
is  the  duty,  indeed,  of  all  counsel  to  repudi- 
ate chicanery  and  appeal  to  unworthy  prej- 
udice in  the  discharge  of  their  high  office; 
but  eminently  is  this  the  case  with  public 
officers,  elected  as  representing  the  people 
at  large,  and  invested  with  the  power  which 
belongs  to  official  rank,  to  comparative  su- 
periority  in   experience,   and   to   the   very 
presumption  here  spoken  of  that  they  are 
independent  officers  of  state."    Particularly 
should  this  be  his  course  of  conduct  in  a 
ease  like  this,  where  the  defendant  is  in 
poverty  and  defended  as  a  poor  person.    It 
is  such  conduct  upon  the  part  of  officials  in- 
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trusted  with  power  to  enforce  the  law,  as 
appears  in  this  case,  that  breeds  discon- 
tent, subjects  courts  to  criticism,  and  pro- 
vokes contempt  of  the  law. 

The  judgment  is  reversed,  and  the  case 
remanded. 

■ 
Musser,    J.,    concurs.     Garrignes,    J., 
concurs  in  the  reversal  of  the  case  upon 
the  ground  that  the  instructions  were  er- 
roneous. 
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STATE  OF  OKLAHOMA. 

(8  Okla.  Crim.  Rep.  164,  126  Pac.  707.) 

Oontinaanoe  —  alMsent  witness  ~  discre- 
tion. 

1.  (a)  An  application  for  a  continuance 
upon  the  ground  of  absent  witnesses  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and,  unless  an  abuse  of  this  discre- 
tion appears  upon  an  examination  of  the 
entire  record,  a  judgment  of  conviction  will 
not  be  reversed  upon  appeaL 

(b)  As  a  general  rule,  a  continuance 
should  not  be  granted  to  enable  a  defendant 
to  obtain  cumulative  evidence. 

(c)  Although  an  application  for  a  con- 
tinuance may  appear  to  be  good  upon  its 
face,  yet  if,  upon  the  trial,  uie  record  dis- 
closes the  fact  that  the  testimony  asked 
for  would  be  cumulative,  or  that  such  tes- 
timony would  probably  not  influence  the 
action  of  the  jury  in  flnding  a  verdict,  a 
conviction  will  not  be  reversed  upon  appeal. 

Appeal  —  record  of  venne. 

2.  If  there  is  no  evidence  in  the  record 
of  venue,  a  conviction  will  be  reversed. 

Witness  ~  impeaclunent  ~  bad  charac- 
ter. 

3.  The  truthfulness  of  a  witness  cannot 
be  impeached  by  proof  of  general  bad  char- 
acter for  morality,  or  by  proof  of  specific 
acts  tending  to  prove  a  want  of  morality. 

Homicide  —  prevention  of  rape  ~  effect. 

4.  (a)  Where  the  defense  is  that  the  de- 
fendant killed  the  deceased  for  the  purpose 
of  preventing  the  deceased  from  commit- 
ting the  crime  of  rape  upon  the  daughter 
of  the  defendant,  it  is  improper  to  instruct 
the  jury  that  they  may  consider  the  previ- 
ous bad  character  of  such  daughter. 

(b)   It   matters   not  what  the  previous 

Headnotes  by  Fubman,  P.  J. 

Note.  ~  As  to  homicide  in  defense  of  fam- 
ily and  relations,  see  note  to  Bailey  v.  Peo- 
ple, ante,  146,  and  67  L.R.A.  646.  For  a 
general  treatment  of  the  question  of  homi- 
cide to  prevent  criminal  or  unlawful  acts, 
see  note  to  Morrison  v.  Com.  67  L.R.A.  629. 
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leputation  of  his  daughter  may  be,  a  father 
lias  the  right  to  defend  her  against  an  as- 
sault with  intent  to  rape,  and  he  may  do 
this  immediately  and  with  the  most  ef- 
fective means  at  his  command;  and  if  he 
kills  her  assailant,  the  law  will  hold  him 
guiltless,  even  though  it  may  afterwards 
turn  out  that  he  might  have  prevented  the 
offense  by  the  use  of  some  other  means,  pro- 
vided only  that  the  father  acts  in  good 
faith,  and*  upon  reasonable  appearances  of 
imminent  danger  to  his  daughter. 

Same  —  higrher  law  —  applicability. 

5.  What  is  known  as  the  "higher  law" 
is  derived  from  the  old  Jewish  law,  and 
has  no  place  in  the  jurisprudence  of  Okla- 
homa. No  person  has  a  right  in  this  state 
to  take  the  law  in  his  own  hands  and  avenge 
a  real  or  fancied  wrong  by  the  use  of  per- 
sonal violence.  The  rights  given  by  our 
statutes  are  defensive,  and  are  never  ag- 
gressive. They  may  be  exercised  for  pre- 
vention alone,  and  can  never  justify  tbat 
which  is  done  for  vengeance  onlv,  and  if 
a  father,  husband,  or  brother  kills  a  man 
merely  as  a  matter  of  revenge  for  an  in- 
sult done  to  his  daughter,  wife,  or  sister, 
he  will  be  guilty  of  murder  or  manslaugh- 
ter, according  to  tJie  circumstances  attend- 
ing the  killing. 

Trial — Instructions  ~  reasonable    doubt. 

6.  Where  there  is  any  evidence  in  a  case 
upon  which  the  jury  might  base  a  reason- 
able doubt  as  to  the  guilt  of  a  defendant 
upon  the  ground  of  insanity,  the  court 
should  instruct  the  jury  upon  this  issue. 
Same  —  insanity  —  Jury  question. 

7.  The  destruction  of  the  domestic  rela- 
tions or  the  loss  of  virtue  by  a  female  rela- 
tive constitute  a  most  prolific  source  of  in- 
sanity, and  it  is  for  the  jurv  to  determine 
when  this  issue  is  presented  in  each  case, 
upon  proper  instructions  from  the  court, 
the  good  faith  of  this  defense,  and  as  to 
whether  the  evidence  sustains  the  issue. 

(September  30,  1912.) 

i?  RROR  to  the  District  Court  for  Garvin 
L  County  to  review  a  judgment  convict- 
ing defendant  of  manslaughter  in  the  first 
degree.    Reversed. 

Statement  by  Furman,  P.  J.: 
The  following  is  a  condensed  statement  of 
the  material  testimony  in  the  case: 

Dr.  E.  E.  Norvell  testified  for  the  state 
that  he  resided  at  Wynnewood,  Oklahoma, 
and  was  a  physician.  That  on  the  19th  of 
July,  1910,  he  was  called  to  see  the  deceased 
at  the  sanatorium  at  Wynnewood.  That  he 
found  three  wounds  in  his  body,— one  wound 
through  the  abdomen,  one  in  his  breast,  and 
another  through  his  elbow.  That  the  wound 
through  the  abdomen  was  necessarily  fatal. 
That  deceased  died  next  day  from  the  effects 
of  his  wound.  That  deceased  was  constantly 
apprehending  death.  That  witness  informed 
deceased  that,  if  he  had  anything  to  say,  he 
45  L.R.A.(N.8.) 


had  better  say  it.  Deceased  replied,  *'I 
haven't  got  anything  to  say.  It  is  only  a 
mistake." 

Mary  Collins  testified  that  she  resided  at 
Roff,  and  was  the  mother  of  deceased.  That 
on  the  morning  after  the  shooting,  and  be- 
fore deceased  died,  she  asked  deceased: 
"  'Will,  how  did  this  happen  V  He  says : 
*WeIl,  I  was  standing  out  at  the  lake.  Wil- 
lie Litchfield  was  talking  very  loud,  drink- 
ing;' that  someone  shot  him;  that  he  looked 
around, — it  was  Litch.  'Well,*  I  says,  'what 
did  you  do?'  Threw  up  his  hands,  and  run 
toward  him,  and  begged  him  not  to  shoot 
any  more.  I  says,  'What  did  the  girl  do?' 
'She  fell  on  her  knees,  and  b^ged  him  not  to 
shoot  me  any  more,  for  I  wasn't  to  blame. 
He  was  talking  to  this  girl — she  was  to  him 
— about  Dean  Blakney;  that  she  was  preg- 
nant, and  wanted  advice  and  money  to  get 
away  with  it;  but  she  charged  Mr.  Blakney 
with  it.  She  had  this  talk  to  me.'  He 
turned  his  head  on  the  bed,  and*  says,  'He 
stole  my  life;  he  stole  my  life.'"  Witness 
also  testified  that  the  deceased  informed 
her  that  he  was  not  armed. 

Mattie  Collins  testified  that  she  resided 
at  Wynnewood  and  was  the  wife  of  the  de- 
ceased. That  she  saw  him  after  he  was  shot. 
That  about  10  or  12  o'clock  that  night  he 
was  conscious  of  approaching  death.  He 
said  to  her:  "If  I  get  over  this,  I  certainly 
will  be  a  better  man;  but  I  can't,  because  I 
am  going  to  die."  Witness  heard  deceased 
tell  his  mother  that  Litchfield  shot  him. 
The  state  then  rested  its  case. 

Willie  Davis  testified  for  appellant  that 
she  was  a  married  woman.  Thtct  she  mar- 
ried on  the  preceding  25th  day  of  December. 
That  her  maiden  name  was  Willie  Litchfield. 
That  she  was  sixteen  years  old  on  the  12tb 
day  of  the  preceding  July.  That  she  was 
the  daughter  of  appellant,  lliat  she  was 
acquainted  with  the  deceased.  He  was  a 
blacksmith  by  occupation.  That  deceased 
was  about  twenty -seven  years  old.  That 
witness  had  frequently  visited  the  home  of 
deceased,  and  was  acquainted  with  his  wife. 
That  deceased  had  two  children.  That  ap- 
pellant kept  a  restaurant  in  the  town  of 
Wynnewood.  That  witness  and  the  deceased 
were  lovers  at  the  time  of  his  death.  That 
this  had  been  going  on  for  about  four 
months.  That  deceased  frequently  took 
witness  riding  in  his  automobile  both  dur- 
ing the  day  and  at  night,  and  expressed 
for  her  the  warmest  love  and  devotion,  and 
told  her  he  was  going  to  get  rid  of  his 
wife,  and  that  he  would  then  marry  wit- 
ness, and  that,  by  his  attentions  and  pro- 
fession of  love,  he  gained  the  affections  of 
witness,  and  finally  induced  her  to  have 
sexual  intercourse  with  him.  That,  as  a 
result  of  this  sexual  intercourse  with  de- 
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ceased,    witness    became    pregnant.      That, 
when  witness  found  she  was  pregnant,  she 
informed  deceased  of  this  fact.     That  de- 
ceased advised  her  to  see  a  doctor,  and  rec- 
ommended that  she  consult  Dr.  Bailey.    To 
this  witness  objected.     Deceased  then  told 
witness   he  would  see  the  doctor  himself. 
That  on  the  morning  of  the  homicide  wit- 
ness was  downtown  with  her  sister  when 
she  saw  deceased  at  the  Commercial  Hotel, 
and  deceased  called  her,  and  said  he  want- 
ed to  see  her.     Witness  then  went  to  her 
father's  caf€  and  deceased  came  there.  That 
witness  was  concerned  about  her  condition. 
Deceased   informed  her  he  would   see   her 
that  afternoon.    That  they  would  go  out  in 
his  automobile,  and  to  keep  down  suspicion, 
he  would  take  the  married  sister  of  witness 
and    her    husband    along.      That    deceased 
asked  the  brother-in-law  of  witness  and  her 
sister  to  go  driving  with  them.    That,  after 
dinner,     the     brother-in-law     of     witness, 
George  Waller,  drove  the  automobile  of  de- 
ceased around  to  the  home  of  witness.   That 
the  witness  and  her  sister,  Ella,  who  was 
the  wife  of  George  Waller,   got   into  the 
automobile.     That,  after  leaving  the  home 
of  witness  and  going  several  blocks,  they 
found  deceased  standing  on  the  comer.    He 
got    into   the    automobile,    sitting    on    the 
front  seat  with  her  brother-in-law.    In  the 
automobile  there  was  a  sack  with  some  tin- 
top  and  ice  in  it.    After  getting  into  the 
automobile,  deceased  took  a  bottle  of  whisky 
and  a  six-shooter  out  of  his  pockets,  and 
placed  them  behind  him.    That,  at  the  re- 
quest of  deceased,  witness  took  a  drink  of 
whisky.    That  at  this  time  witness  was  per- 
fectly sober.    That  they  drove  the  automo- 
bile out  to  the  lake.    They  drove  the  auto- 
mobile into  an  open  spot  where  they  stopped, 
and  they  all  got  out  of  the  car.    Deceased 
took  the  sack  with  the  tin-top  and  ice  in 
it,  and  they  all  sat  down  by  a  large  tree. 
At   this   time  witness   had   begun    to   feel 
the    effects    of   the   whisky    she   had    been 
drinking,  and  asked  for  some  wiCter.     De- 
ceased   requested    the    brother-in-law    and 
sister  of  witness  to  go  and  get  some  water, 
anl  they  started  toward  the  lake.    Deceased 
then  placed  his  arms  around  witness,  and 
kissed  her,  and  lifted  her  off  of  the  ground, 
and  said  he  loved  her,  and  they  both  drank 
beer  together.    That  after  they  were  through 
drinking  the  beer  deceased  proposed  inter- 
course with  witness,  to  which  witness  did 
not  give  a  definite  answer.     That  witness 
and  deceased  then  scuffled  around,  and  he 
pushed  her  back  against  a  tree.    That  just 
then  appellant  came  up.     That  before  this 
deceased  had  laid  his  gun  about  3  feet  from 
them  on  the  ground.    That  she  was  pushed 
to  the  ground  and  had  raised  up,  and,  as 
she  raised  up,  the  deceased  pushed  her  to 
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one  side.  That  just  as  this  was  done  she 
saw  the  smoke  from  the  pistol  in  her  fath- 
er's hands.  That  witness  at  this  time  was 
so  excited  and  intoxicated  she  does  not  re- 
member hearing  the  shot  of  the  pistol. 

Ella  Waller  testified  for  the  appellant 
that  she  was  a  sister  of  the  witness  Willie 
Davis.  That  she  was  a  married  woman,  and 
was  the  wife  of  George  Waller.  Her  testi- 
mony corroborated  that  of  Willie  Davis  as 
to  what  occurred  when  she  was  present. 

Dr.  H.  C.  Bailey  testified  in  behalf  of  ap- 
pellant that  some  days  before  the  killing 
the  deceased  came  to  the  office  of  witness, 
and  said,  ''Bailey,  I  think  I  am  in  trouble, 
and  I  am  going  to  need  some  help  from 
you."  Witness  asked  deceased  what  his 
trouble  was,  and  deceased  replied,  ''You 
know  what  the  trouble  is,  and  I  am  going 
to  need  some  help."  That  witness  said, 
"Maybe  it  was  not  so  bad.  Let's  wait 
awhile  and  let  it  alone,"  and  finally  put 
the  deceased  off  in.  this  way. 

Andrew  Finney  testified  for  appellant 
that  he  was  a  farmer.  That  on  the  morn- 
ing after  the  h<»nicide,  while  looking  for 
some  hogs,  he  found  a  pistol  lying  on  the 
ground  at  the  place  where  the  homicide 
had  occurred. 

Dr.  W.  £.  Settle  testified  for  appellant 
that  a  month  or  two  before  the  killing  he 
went  to  deceased,  and  told  him  he  had  bet- 
ter look  out.  That  he  was  on  dangerous 
ground.  That  Mr.  Litchfield  was  a  dan- 
gerous man,  and  that  deceased  did  not 
know  what  he  would  do  some  time.  De- 
ceased said  everything  was  all  right.  That 
Litchfield  was  one  of  his  best  friends,  and 
would  trust  him  anywhere  with  his  girls. 
Witness  then  warned  the  deceased  that 
people  were  talking  about  him  and  the 
girls.  That  he  had  better  be  careful.  That 
he  could  not  always  tell  what  a  man  would 
do  under  those  circumstances.  On  cross- 
examination,  this  witness  testified  that  the 
reason  why  he  warned  deceased  was  because 
the  general  rumor  was  that  the  deceased 
was  too  intimate  with  the  girls,  and  pretty 
near  everybody  thought  it. 

George  Whittaker  testified  for  appellant 
that  about  two  months  before  the  killing 
deceased  was  talking  with  witness  about 
the  daughters  of  appellant.  Witness  told 
deceased  that,  if  he  did  not  mind,  he  would 
be  getting  into  trouble.  He  was  carrying 
the  girls  around  in  his  automobile,  atid  he 
had  better  quit  it. 

The  assistant  county  attorney  of  Garvin 
county  and  the  sheriff  both  testified  that 
they  examined  the  place  where  the  homicide 
occurred,  and  they  saw  near  the  root  of  a 
tree  heel  prints  in  the  ground  about  1  or 
i  inches  deep,  which  appeared  to  have  been 
made  by  a  lady's  high-heeled  shoe  or  slip- 
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per,  and  near-by  they  found  a  sack  with 
several  bottles  of  tin-top  in  it,  and  on  the 
sack  was  blood. 

R.  T.  Norman  testified  for  appellant  that 
on  Friday  morning  before  the  homicide  wit- 
ness met  the  deceased,  and  while  talking 
with  him  Willie  Litchfield  came  by,  and  de- 
ceased said,  "Where  was  you  last  night 
when  the  whistle  blowed?''  and  she  said, 
"You  know  very  well  where  I  was.'*  They 
both  laughed,  and  she  went  on,  and  wit- 
ness said  to  deceased,  "Bill,  I  wouldn't  go 
out  with  this  girl."  And  deceased  replied, 
"The  girl  is  going  wrong,  and  there  will  be 
a  killing  over  it,  and  I  never  intend  to  go 
out  with  her  again." 

Appellant  testified  in  his  own  behalf  that 
he  was  engaged  in  the  restaurant  business 
in  the  city  of  Wynnewood.  That  up  to  the 
day  of  the  homicide  he  and  the  deceased 
were  the  best  of  friends.  That  on  the  morn* 
ing  of  the  homicide  the  son  of  appellant 
received  an  injury  to  his  eye.  That  appel- 
lant went  home  and  found  that  his  daugh- 
ters were  not  there.  That,  upon  inquiry, 
appellant  learned  his  daughters  had  gone 
off  in  an  automobile  with  deceased.  Ap- 
pellant then  got  a  horse  and  buggy,  and 
drove  out  to  the  lake.  He  had  been  in- 
formed that  the  automobile  had  gone  to  the 
lake.  That,  when  appellant  got  near  the 
lake,  he  found  the  automobile  there,  but 
no  one  was  in  it.  Appellant  then  jumped 
out  of  his  buggy,  and  called  his  daughters, 
but  received  no  response.  Appellant  then 
went  about  150  yards  from  the  automobile 
into  the  brush  and  briars,  and  went  into 
a  little  draw.  Appellant  then  heard  a  per- 
son's voice,  but  could  not  see  an3rthing.  He 
thought  he  recognized  his  daughter's  voice. 
She  appeared  to  be  pleading  and  crying. 
Appellant  then  started  to  run  in  the  direc- 
tion from  which  the  sound  came.  He  n^xt 
saw  the  back  of  a  man's  shoulders.  He 
ran  up  to  within  a  few  feet  of  where  the 
man  was.  He  saw  deceased  holding  his 
daughter.  As  he  went  up,  deceased  threw 
the  girl  away  from  him,  and  made  a  grab 
for  his  six-shooter,  which  was  lying  on  the 
ground  2  or  3  feet  from  him. 

Appellant  then  testified  as  follows: 

Q.  Do  you  know  whether  or  not  he  got 
hold  of  itT 

A.  Yes,  sir. 

Q.  Did  he? 

A.  Yes,  sir;  he  got  it. 

Q.  Mr.  Litchfield,  state  how  close  you 
were  to  him  in  your  opinion  when  you  fired 
the  first  shot? 

A.  I  guess  I  was  in  4  or  5  feet  of  him. 

Q.  How  many  shots  did  you  fire? 

A.  I  fired  two. 
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Q.  Now,  after  you  fired  the  first  shot, 
did  he  do  anything? 

A.  After  I  fired  the  first  shot,  he  raised 
and  the  tree  was  to  his  left — ^was  to  his 
left — ^he  raised  and  as  he  raised — as  he 
came  up,  why  I  shot  him  again,  and  he 
fell  backward,  and  come  up  around  the  tree 
on  the  opposite  side  to  me, — over  to  my 
right. 

Q.  Then  what  did  he  do? 

A.  He  said  to  me — he  says,  "You  have 
killed  me." 

He  says,  "I  would  ask  you  to  do  some- 
thing for  me,  but  you  can't,"  and  he  turned 
and  went  out  in  a  westward  direction,  walk- 
ing fairly  well.    I  was  watching  him. 

Q.  Do  you  know  what  he  did  with  the 
pistol  ? 

A.  No,  sir;  I  don't  know.  He  didn't  have 
the  pistol  when  he  went  off. 

Q.  What  was  your  condition  of  mind  at 
the  time  you  went  out  there  to  the  tree 
and  found  your  daughter? 

A.  If  I  had  any,  I  don't  recollect  it. 

Q.  Why  do  you  say  that  you  didn't  have 
any  mind? 

A.  Well,  sir,  it  is  something  that  I  can't 
express.  I  have  no  way  of  expressing  it 
at  all. 

Q.  Well,  state  what  your  feelings  were? 

A.  My  feelings  was — I  was  just  in  a  state 
of— I  was  almost  unconscious.  I  was  in  as 
bad  a  fix  as  I  could  be. 

Q.  Why? 

A.  Well,  sir,  when  I  saw  what  I  saw 
and  the  conditions  of  things  was  in,  why 
I  just — I  must  lost  all  presence  of  mind.  I 
would  have  done  anything. 

On  cross-examination  appellant  testified 
as  follows: 

A.  I  found  him  trying  to  have  inter- 
course with  my  daughter,  and  by  the  time 
I  saw  the  condition  of  things  as  it  was,  why 
he  was  in  a  position  to  get  hold  of  arms, 
and  so  it  all  happened  about  the  same  time. 
I  come  up  on  Mr.  Collins  and  he  was  trying 
to  have  sexual  intercourse  with  my  girl, 
with  my  daughter,  and  had  her  backed  up 
against  a  tree — 

Q.  Did  you  hear  what  she  was  saying? 

A.  I  couldn't  understand. 

Q.  Did  you  understand  anything  she  said? 

A.  No,  sir;  I  didn't.    Not  her  words. 

Q.  Did  you  understand  anything  he  said? 

A.  No,  sir;  he  never  said  anything  to  me. 
He  never  said  anything  to  me  only  what  he 
said  after  he  come  up  around  the  tree  after 
the  shooting. 

Q.  How  do  you  know  he  was  trying  to 
have  intercourse  with  her? 

A.  I  could  see  what  he  was  doing.  He 
was  making  every  effort.  He  had  his  arms 
around  her,  and  had  her  backed  right  up  a- 
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gainst  the  tree,  and  he  was  right  in  front  of 
her. 

Q.  He  didn't  have  her  clothes  up,  did  he? 

A.  He  was  making  an  attempt  in  this 
way.  He  had  his  arm  around  her,  and  he 
was  in  a  stooped  position.  His  head  was 
lower  down  than  hers.  I  caught  a  glimpse 
of  his  head;  and  the  first  time  I  saw  his 
face  it  was  over  her  left  shoulder.  He  was 
stooping  down,  you  see.  He  seemed  to  be 
in  a  stooped  position  in  front  of  her. 

Clif  Cunningham  testified  in  behalf  of  ap- 
pellant that  witness  wss  acquainted  with 
deceased,  and  had  a  conversation  with  him 
<»i  the  morning  of  the  day  of  the  homicide. 

Witness  then  testified  as  follows: 

Q.  Anything  further  said  up  there? 

A.  Yes,  sir. 

Q.  What  wss  it? 

A.  Well,  we  were  talking  about  these 
friends.  It  came  up,  and  I  was  pretty  well 
satisfied  about  who  they  were,  and  I  asked 
him,  and  he  told  me  that  it  was  the  Litch- 
field girls,  and  I  told  him,  I  says,  ''Bill,  if 
I  was  you,  I  would  stop  that.  I  wouldn't  go 
any  further  with  that."  I  says,  "Litchfield 
is  a  man  that  will  kill  you  if  he  catches  you 
at  such  as  that."  And  he  laughed  and  says, 
**W^ell,"  he  says,  "when  it  comes  to  that — 
why,"  he  says,  "Old  Betsy  makes  me  equal 
to  any  of  them."  And  he  patted  himself 
there,  and  it  looked  like  the  print  of  a  gun 
there.    I  don't  know  what  it  was. 

In  rebuttal  the  state  proved  by  the  wife 
of  the  deceased  that  the  pistol  found  at  the 
scene  of  the  homicide  was  not  the  property 
of  deceased.  It  was  also  proven  that  the 
general  reputation  of  Willie  Davis,  nSe 
Litchfield,  for  truth  and  immorality,  was 
bad,  and  many  specific  instances  in  which 
she  had  acted  indiscreetly  and  in  a  manner 
indicating  a  want  of  virtue  were  admitted 
in  evidence,  and  that  she  had  frequently 
been  seen  riding  in  the  automobile  with  de- 
ceased at  night,  to  all  of  which  appellant 
objected. 

Messrs.  Garr  A  Field,  and  Blanton  A 
Andrews  for  plaintiff  in  error. 

Messrs.  Charles  West,  Attorney  Gen- 
eral, and  ^ntith  C.  Matson,  Assistant 
Attorney  General,  for  the  State: 

If  the  court  can  say  that  the  crime  was 
committed  within  the  confines  of  Garvin 
county,  the  court  that  tried  defendant  had 
jurisdiction,  and  a  reversal  should  not  be 
had  upon  a  mere  technicality. 

Spencer  v.  State,  6  Okla.  Crim.  Rep.  7, 
113  Pac.  224;  Reed  v.  State,  66  Ark.  110,  49 
8.  W.  350;  Hamilton  v.  People,  24  Colo.  301, 
51  Pac.  425;  State  v.  Reid,  20  Iowa,  413; 
Bute  V.  Burdett,  145  Mo.  674,  47  S.  W.  796. ' 
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Furmaiiy  P.  J.,  delivered  the  opinion  of 
the  court: 

First.  Appellant  complains  that  the  ac- 
tion of  the  trial  court  in  overruling  the  mo- 
tion for  a  continuance  was  erroneous.  It 
has  always  been  held  that  a  motion  for  a 
continuance  upon  the  ground  of  absent  wit- 
nesses is  addressed  to  the  sound  discretion 
of  the  trial  court;  and,  unless  an  abuse  of 
this  discretion  appears  upon  an  examination 
of  the  entire  record,  a  judgment  of  convic- 
tion will  not  be  reversed  upon  appeal.  In 
this  case  every  fact  that  appellant  desired 
to  prove  by  the  absent  witness,  George  Wall- 
er, was  proven  by  other  witnesses  upon  the 
trial  of  his  case.  In  the  case  of  Bethel  v. 
State,  8  Okla.  Crim.  Rep.  61,  126  Pac.  698, 
decided  at  this  term  of  the  court.  Judge 
Armstrong,  speaking  for  the  court,  said: 
"When  a  motion  for  continuance  is  inter- 
posed upon  the  ground  of  the  absence  of 
material  witnesses,  and  although  on  its 
face  such  motion  may  contain  good  grounds 
for  continuance,  if,  upon  the  trial,  the  rec- 
ord discloses  the  fact  that  the  testimony  of 
the  witnesses  asked  for  would  be  cumulative, 
this  court,  as  a  general  rule,  will  not  inter- 
fere with  the  order  of  the  trial  court  over- 
ruling such  motion."  As  the  testimony  of 
George  Waller  for  which  this  continuance 
was  sought  was  merely  cumulative,  and  as 
neither  the  motion  for  a  continuance  or  the 
trial  disclosed  any  circumstances  or  facts 
which  would  take  the  case  out  of  the  gen- 
eral rule  that  a  continuance  should  not  be 
granted  to  enable  the  defendant  to  obtain 
cumulative  testimony,  unless  it  appears 
from  the  entire  testimony  in  a  case  that  the 
testimony  for  which  a  continuance  was 
sought  was  both  material,  and  that  it  would 
probably  have  resulted  in  a  different  ver- 
dict, a  conviction  should  not  be  set  aside, 
because  the  application  for  a  continuance 
was  not  granted.  We  find  there  was  no 
error  in  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  continuance. 

Second.  We  do  not  find  in  the  record  any 
evidence  that  the  lake  at  which  the  fatal 
difficulty  occurred  was  in  Garvin  county.  It 
is  true  the  evidence  shows  that  the  deceased 
died  at  Wynnewood,  and  it  is  also  true  that 
we  take  judicial  notice  of  the  fact  that 
Wynnewood  is  in  Garvin  county.  The  place 
at  which  the  mortal  wound  was  inflicted 
was  the  place  which  fixed  the  venue,  and  it 
is  immaterial  as  to  where  the  deceased  may 
have  died.  For  a  full  discussion  and  cita- 
tion of  authorities  on  this  subject,  see  Loyd* 
V.  State,  6  Okla.  Crim.  Rep.  76, 116  Pac.  959. 
While  it  is  true  that  it  is  not  necessary  to 
prove  venue  beyond  a  reasonable  doubt,  yet, 
if  there  is  no  evidence  in  the  record  of  ven- 
ue,  a   conviction    must  be    reversed.     See 
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Bninson  ▼.  State,  4  Okla.  OrLm.  Rep.  467, 
111  Pac.  988. 

Third.  Appellant  complains  that  incom- 
petent, immaterial,  and  injurious  testimony 
was  improperly  admitted  against  him  in 
the  trial  court.  There  are  objections  in  the 
record  to  the  testimony  of  a  number  of  wit- 
nesses for  the  state  upon  this  ground.  We 
will  present  a  few  specimens  of  this  kind 
of  evidence  which  was  admittcc^  against  ap- 
pellant. 

W.  J.  Courtney  testified  on  part  of  the 
state  as  follows: 

Q.  Do  you  know  Willie  Litchfield? 

A.  Yes,  sir. 

Q.  Do  you  know  her  general  reputation 
for  truth  or  immorality  in  the  neighborhood 
in  which  she  lived? 

To  which  the  defendant  objects  for  the 
reason  that  the  same  is  not  in  proper  form 
of  question,  which  objection  is  by  the  court 
overruled,  to  which  action  of  the  court  the 
defendant  excepts,  and  which  exception  is 
by  the  court  allowed. 

Q.  Answer  the  question,  Mr.  Courtney;  do 
you  know? 

A.  Well,  now,  I  want  to  ask  a  question 
before  I  answer  that  question.  Shall  that 
be  from  what  I  have  heard? 

Q.  Yes,  sir. 

The  Court:  Answer  yes  or  no. 

A.  Yes,  sir. 

Q.  From  what  people  say  do  you  know  her 
general  reputation  in  that  community  for 
truth  or  immorality?    Answer  the  question? 

A.  Yes,  sir. 

Q.  Is  it  good  or  bad? 

A.  It  is  bad. 

Leonard  Yules  testified  for  the  state  that 
he  was  acquainted  with  Will  Collins,  the  de- 
ceased, and  W^illie  Litchfield;  that  he  lived 
near  Wynnewood;  that  he  saw  the  deceased 
and  Willie  Litchfield  out  in  an  automobile. 

He  then  testified  as  follows: 

Q.  What  time  of  the  day  or  night  did  you 
see  them? 

A.  Wliy,  it  was  something  like  8  o'clock 
at  night. 

Q.  Now,  explain  to  the  jury  how  you 
happened  to  see  them? 

A.  Well,  thev  was  stuck  down  there  in 
the  automobile,  and  I  went  down  and 
watched  them  pull  out. 

Q.  Well,  how  did  you  know  they  was 
stuck  ? 

A.  I  could  tell  from  the  racket  they  was 
making  down  there. 

Q.  What  kind  of  a  racket  was  they  mak- 
ing? 
46  L.R.A.(N.S.) 


I  A.  Well,  the  automobile,  you  coald  tell  by 
'  the  way  the  noise  was. 

Q.  When  you  got  down  there,  did  you  see 
Willie  Litchfield? 

A.  Yes,  sir. 

Q.  I  will  ask  you  if,  when  the  automobile 
backed  up,  if  anything  happened  to  Willie's 
dress  ? 

A.  Yes,  sir. 

Mr.  Blanton:  Objected  to  because  it  is 
proving  specific  instances^  and  is  not  the 
proper  way  to  attack  a  witness,  and  im- 
material as  to  anything  else.  Which  objec- 
tion is  by  the  court  overruled,  to  which  ac- 
tion of  the  court  the  defendant  excepts,  and 
which  exception  is  by  the  court  allowed. 

Q.  Answer  the  question. 

A.  Yes,  sir. 

Q.  What  was  it?  (Same  objection.  Over- 
ruled.   Defendant  excepts.) 

A.  The  tire  run  ov6r  it. 

Q.  Were  you  on  the  same  side  of  the  auto- 
mobile that  she  was? 

A.  Yes,  sir.  , 

Q.  Now  what  did  she  say?  (Same  objec- 
tion.    Overruled.     Defendant  excepts.) 

A.  She  said, — I  don't  know  just  exactly. 
She  said,  "Damn  an  old  skirt,"  something 
like  that. 

J.  B.  Jackson  testified  in  behalf  of  the 
state  that  he  was  acquainted  with  Willie 
Litchfield. 

He  was  then  asked  the  following  question : 

Q.  I  will  ask  you,  Mr.  Jackson,  if  you  are 
acquainted  with  her  general  reputation  in 
the  community  in  which  she  lives  for  truth 
or  immorality? 

Mr.  Cam  Objected  to  as  not  the  proper 
form,  and  not  rebuttal.  (Objection  over- 
ruled.    Exception  by  defendant.) 

Mr.  Blanton:  We  would  like  for  the  rec- 
ord to  show  that  we  insist  the  proper  ques- 
tion is  truth  and  veracity. 

Q.  Are  you  acquainted  with  her  general 
reputation  in  that  community  for  truth  or 
immorality  ? 

The  Court:  Now,  this  is  one  of  the  sort  of 
questions  you  must  answer  by  saying  yes 
or  no.    Now,  answer  it. 

Q.  That  is,  what  people  generally  say  is 
the  general  reputation,  Mr.  Jackson? 

A.  Yes;  I  presume  so. 

Q.  Is  it  good  or  bad? 

A.  Not  so  good. 

Dr.  E.  E.  Norvell  testified  on  behalf  of 
the  state  that  he  knew  deceased.  Will  Col- 
lins, and  had  been  acquainted  with  Willie 
Litchiield  for  about  five  years. 

He  was  then  asked  the  following  ques- 
tions : 

Q.  Dr.  Norvell,  I  will  ask  you  if  you 
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acquainted  with  her  general  reputation  in 
the  community  in  which  she  lives  for  truth 
or  immorality? 

A.  Yes,  sir. 

Q.  Is  that  reputation  good  or  bad? 

A.  Sad.    ... 

Q.  Did  you  ever  hear  anybody  say  any- 
thing about  her  before  this  trouble,  before 
this  ]9th  of  July? 

A.  Yes,  sir;  I  have  heard  my  wife  speak 
about  her.  My  wife  asked  me  if  I  knew  any- 
thing about  what  kind  of  girl  she  was,  and 
that  she  had  heard  so  and  so  at  the  club. 

Q.  What  did  she  say  she  had  heard  at  the 
elub? 

A.  She  said  she  heard  she  was  riding 
around  in  automobiles  with  married  men. 

Q.  What  married  men  ? 

A.  Well,  Will  Collins  for  one. 

No  authorities  were  cited  in  the  brief  for 
the  state;  neither  was  any  attempt  made  in 
oral  argument  to  support  the  ruling  of  the 
court  in  admitting  this  evidence.  As  we  un- 
derstand the  law,  the  rule  is  that  specific 
acts  cannot  be  proven  for  the  purpose  of  im- 
peaching the  reputation  of  a  witness  for 
truthfulness.  If  this  were  permitted,  it 
would  result  in  a  confusion  of  issues  before 
a  jury,  and  in  indefinitely  prolonging  a 
trial,  because  each  specific  act  would  be 
made  a  separate  issue,  and  there  would  be 
no  limit  which  could  be  placed  upon  the  in- 
troduction of  such  issues  into  a  trial.  This 
question  has  been  passed  upon  by  this  court 
favorably  to  the  contention  of  appellant  in 
the  case  of  Slater  v.  United  States,  1  Okla. 
Crim.  Rep.  275,  98  Pac.  110,  and  has  been 
uniformly  followed  since,  and  has  been  ex- 
pressly reaffirmed  in  the  case  of  Porter  v. 
State,*  8  Okla.  Crim.  Rep.  64,  126  Pac.  699, 
decided  at  the  present  term.  That  a  witness 
can  be  impeached  by  proving  his  general  rep- 
utation for  morality  is  a  novel  proposition 
to  this  court.  It  is  true  that  it  is  permitted 
in  the  courts  of  Arkansas,  but  this  is  on  ac- 
count of  a  special  statute  to  that  effect  in 
that  state.  As  the  laws  of  Arkansas  were 
in  force  in  Indian  territory  prior  to  state- 
hood, we  are  satisfied  that  the  trial  court 
followed  the  Arkansas  rule  which  is  required 
by  the  statute  above  referred  to;  but  this 
statute  has  no  force  in  the  courts  of  Oklaho- 
ma. It  is  a  matter  of  general  knowledge, 
and  of  which  this  court  takes  judicial  notice, 
that  men  of  the  higest  reputation  for  truth 
are  ofU*n  very  lax  in  their  ideas  and  habits 
with  reference  to  virtue  and  morality.  This 
is  to  be  deplored,  but  it*is  nevertheless  true. 
We  must  deal  with  humanity  as  it  is,  and 
not  as  we  think  it  should  be.  It  would 
therefore  be  exceedingly  unjust  to  establish 
a  rule  which  would  allow  many  of  the  most 
truthful  men  of  the  state  to  have  their  ve- 
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racity  called  in  question  by  proof  of  their 
reputation  for  morality.  If  this  is  true  as 
to  men,  why  should  not  the  same  rule  apply 
to  women?  We  arc  not  willing  to  establish 
a  double  standard  in  Oklahoma  in  favor  of 
men  and  against  womanhood.  This  court 
will  extend  to  the  prodigal  daughter  every 
right  and  every  protection  which  is  afforded 
the  prodigal  son.  It  is  a  false  and  vicious 
standard  of  morals  which  opens  every  door 
and  bids  welcome  to  the  prodigal  son,  but 
closes  every  door  except  that  of  the  grave  to 
the  prodigal  daughter.  We  believe  that,  if 
any  differences  are  made  between  men  and 
women,  they  should  be  in  favor  of  woman- 
hood. In  ninety-nine  out  of  every  hundred 
cases  where  a  girl  goes  wrong,  it  is  owing 
to  the  temptation  and  villainy  of  some  man, 
and  that,  too,  in  the  sacred  name  of  love. 
The  record  in  this  case  is  a  fair  illustration 
of  this,  for  the  testimony  shows  that  it 
was  by  professions  of  love,  promises  of 
marriage,  automobile  rides,  and  gifts  that 
the  deceased  accomplished  his  purpose  with 
Willie  Litchfield,  and  destroyed  her  reputa- 
tion for  morality.  It  would  be  a  parody  on 
law  and  a  libel  on  justice  to  condemn  her 
for  his  protection  on  account  of  what  he  had 
induced  her  to  do  and  the  bad  reputation 
she  had  thereby  gained.  We  believe  that  it 
would  be  unauthorized  by  law,  and  contrary 
to  reason  and  human  experience,  to  hold 
that  the  evidence  objected  to  was  competent. 

The  objection  to  all  this  testimony 
should  have  been  sustained  by  the  trial 
court.  It  was  not  only  illegal,  but  it  was 
also  highly  injurious  to  appellant. 

Fourth.  Upon  the  trial  of  this  cause  the 
court,  among  other  things,  instructed  the 
jury  as  follows:  "You  are  instructed  that 
there  was  evidence  introduced  as  to  the  gen- 
eral reputation  of  the  said  Willie  Litchfield, 
but  you  are  instructed  that  all  the  evidence 
offered  by  the  state  as  to  her  general  repu- 
tation for  truth  and  inunorality  is  admitted 
solely  for  the  purpose  of  impeaching  her  and 
affecting  her  credibility  as  a  witness,  but 
it  is  not  introduced  for  the  purpose  of  show- 
ing the  defendant  Litchfield's  guilt  of  the 
crime  charged  against  him,  unless  you  find 
that  he  knew  of  her  reputation  and  of  the 
immoral  acts  upon  her  part."  To  which 
instruction  the  defendant  then  and  there  ex- 
cepted. That  the  state  had  the  right  to  im- 
peach the  credibility  of  the  witness  Willie 
Litchfield  by  evidence  that  her  general  repu- 
tation in  the  community  in  which  she  resid- 
ed for  truthfulness  was  bad  cannot  be. dis- 
puted, but  this  could  not  be  done  by  proof 
of  her  general  reputation  for  immorality. 
The  error  in  admitting  this  class  of  evidence 
was  intensified  by  the  instruction  given,  be- 
cause in  it  the  jury  were  expressly  told  that, 
if  they  found  that  the  general  reputation  of 


IflO 


OKLAHOMA  COURT  OF   CRIMINAL  APPEALS. 


Sept., 


Willie  Litchfield  in  the  community  in  which 
■he  resided  for  immorality  was  bad,  and  that 
appellant  knew  it,  they  might  consider  this 
for  the  purpose  of  showing  the  guilt  of  ap- 
pellant of  the  crime  charged  against  him. 
Leaving  out  the  question  of  immorality  al- 
together, the  jury  should  never  consider  the 
bad  reputation  of  a  witness  offered  by  a  de- 
fendant for  truthfulness  as  evidence  of  his 
guilt.  In  this  case  the  appellant  did  not 
claim  that  he  killed  the  deceased  on  account 
of  the  previous  seduction  of  his  daughter. 
Neither  did  he  offer  evidence  of  the  char- 
acter of  his  daughter  as  a  circumstance  of 
mitigation.  If  this  had  been  done,  an  entire- 
ly different  question  would  be  presented, 
which  it  would  be  useless  for  us  to  discuss 
now.  Therefore  from  any  standpoint  her 
previous  character  or  conduct  was  immateri- 
al. One  of  the  defenses  was  that  the  de- 
ceased was  attempting  to  rape  the  daughter 
of  appellant;  and  that,  even  if  appellant  was 
in  a  frame  of  mind  to  make  him  legally  re- 
sponsible, the  killing  occurred  to  prevent  the 
commission  of  this  crime.  So  the  instruc- 
tion given  and  excepted  to  was  not  applica- 
ble to  the  testimony  in  the  case,  and  was 
bad  from  every  standpoint.  Even  if  it  were 
conceded  that  Willie  Litchfield  was  a  girl  of 
bad  reputation  for  morality,  this  would  be 
no  justification  to  deceased  to  get  her  into  a 
drunken  condition  that  he  might  have  sexual 
intercourse  with  her.  This  would  constitute 
rape  upon  his  part;  and,  if  the  deceased 
fired  the  fatal  shot  to  prevent  the  commis- 
sion of  this  crime,  no  matter  what  her  rep- 
utation may  have  been,  he  would  be  justifi- 
able under  our  statute.  No  matter  how 
bad  the  previous  reputation  of  Willie  Litch- 
field inay  have  been,  they  were  both  still 
human  beings,  and  she  was  his  daughter.  If 
a  daughter  is  too  weak  to  protect  herself, 
upon  what  ground  of  reason,  justice,  human- 
ity, or  law  can  it  be  contended  that  the 
strong  arm  of  her  fatheir  may  not  be  inter- 
posed in  her  defense? 

As  was  said  by  Chief  Justice  Lumpkin  in 
Biggs  V.  State,  29  Ga.  723,  76  Am.  Dec.  630: 
''What  is  the  annihilation  of  houses  or 
chattels  by  fire  and  fagot,  compared  with 
the  destruction  of  female  innocence;  robbing 
woman  of  that  priceless  jewel  which  leaves 
her  a  blasted  ruin,  with  the  mournful  motto 
inscribed  upon  its  portals,  *Thy  glory  is  de- 
parted ?'  Our  sacked  habitations  may  be  re- 
built; but  who  shall  repair  this  moral  deso- 
lation? How  many  has  it  sent  suddenly 
with  unbearable  sorrow,  to  their  graves  7  In 
what  has  society  a  deeper  concern  than  in 
the  protection  of  female  purity  and  the  mar- 
riage relation?  The  wife  cannot  surrender 
herself  to  another.  It  is  treason  against  the 
conjugal  rights.  Dirty  dollars  will  not  com- 
pensate for  a  breach  of  the  nuptial  vow. 
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And,  if  the  wife  is  too  weak  to  save  herself, 
is  it  not  the  privilege  of  the  jury  to  say 
whether  the  strong  arm  of  the  husband  may 
not  interpose  to  shield  and  defend  her  from 
pollution?"  This  statement  of  the  right  of 
the  husband  to  act  in  defense  of  his  wife 
applies  with  equal  force  to  the  right  of  the 
father  to  act  in  defense  of  his  daughter. 
The  father  who  could  witness  the  debauch- 
ery of  his  daughter,  and  not  rush  to  her 
assistance,  would  be  a  base  counterfeit  upon 
true  manhood's  coin.  Humanity,  reason, 
justice,  and  the  statutes  of  Oklahoma,  all 
give  to  him  the  right  and  make  it  his  duty 
to  act  in  her  defense  immediately  and  with 
the  most  effective  means  at  his  command. 
He  is  not  required  to  take  out  pencil  and 
paper  and  figure  as  to  whether  he  could  pre- 
vent the  commission  of  the  crime  by  a  re- 
sort to  some  other  means  than  the  instant 
killing  of  her  assailant.  All  that  the  law 
requires  is  that  he  should  act  in  good  faith 
and  upon  reasonable  appearances  of  immi- 
nent danger  to  her,  and  the  law  will  hold 
him  guiltless,  even  though  it  may  afterwards 
turn  out  that  he  might  have  saved  her  by 
pursuing  some  other  course.  The  right  of  a 
father  to  defend  his  daughter  is  founded  up- 
on the  law  of  nature,  and  is  not  and  cannot 
be  superseded  by  any  law  of  society.  This 
is  an  inalienable  right  recognized  in  and 
protected  by  the  Declaration  of  Indepen- 
dence. This  right  is  limited  to  defense 
against  present  danger,  and  does  not  include 
vengeance  for  a  past  injury.  The  law  does 
not  make  men,  but  it  is  made  by  men  for 
men.  It  would  be  a  gross  perversion  of 
power  and  duty  for  this  court  to  so  construe 
the  law  as  to  judge  men  by  an  angelic  stand- 
ard. It  is  our  duty  to  make  due  allowance 
for  the  weakness  of  human  nature  upon 
one  hand,  and  to  respond  to  its  highest 
hopes  and  noblest  inspirations  upon  the 
other.  In  this  manner  only  can  we  aid  in 
securing  the  administration  of  justice  in 
its  purity  in  Oklahoma. 

Fifth.  Section  2290,  Comp.  Laws  1909, 
is  as  follows:  "Homicide  is  also  justifiable 
when  committed  by  any  person  in  either  of 
the  following  cases:  (1)  When  resisting  any 
attempt  to  murder  such  person,  or  to  com- 
mit any  felony  upon  him  or  her,  or  upon  or 
in  any  dwelling  house  in  which  such  person 
is;  or  (2)  when  committed  in  the  lawful  de- 
fense of  such  person,  or  of  his  or  her  hus- 
band, wife,  parent,  child,  master,  mistress, 
or  servant,  when  there  is-  a  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony,  or  to  do  some  great  personal  injury, 
and  imminent  danger  of  such  design  being 
accomplished ;  or,  ( 3 )  when  necessarily  com- 
mitted in  attempting,  by  lawful  ways  and 
means,  to  apprehend  any  person  for  any 
felony  committed;  or  in  lawfully  suppress- 
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ing  any  riot;  or  in  lawfully  keeping  and  pre- 
serving the  peace."  Under  this  statute,  a 
father  would  be  justified  in  killing  the  man 
who  would  attempt  to  kill  his  daughter. 
How  then  can  it  be  said  that  the  statute 
does  not  also  give  him  the  right  to  kill  to 
prevent  the  rape  of  his  daughter?  Which 
is  worse,  to  kill  the  body  and  let  the  soul 
live,  or  to  kill  the  soul  and  let*  the  body 
live?  One  is  physical  pain  and  death,  the 
other  is  moral  desolation  and  spiritual  as- 
sassination. For  a  discussion  of  the  enorm- 
ity of  the  crime  of  rape  and  seduction,  see 
Hast  V.  Territory,  6  Okla.  Crim.  Rep.  181, 
114  Pac.  261. 

This  statute  does  not  go  as  far  as  the  old 
law  of  the  Jews  went.  The  statute  justifies 
a  homicide  when  committed  by  a  private 
person  to  prevent  the  commission  of  a  fel- 
ony. The  old  law  of  the  Jews  justified  a 
homicide  when  committed  by  a  private  per- 
son as  a  punishment  for  a  felony  already 
committed.  Under  our  statute,  the  state 
alone  punishes  for  crimes  already  commit- 
ted, while  under  the  old  law  of  the  Jews, 
the  next  of  kin  to  the  person  injured  had 
the  right  to  inflict  the  punishment.  The 
case  of  Shechem,  the  Hivite,  illustrates  this 
rule.  Shechem  defiled  Dinah,  the  daughter 
of  Jacob.  When  Jacob  learned  what  had 
been  done,  he  held  his  peace  until  his  sons, 
who  were  then  absent,  returned  home,  and, 
when  informed  by  their  father  of  what  had 
taken  place,  Simeon  and  Levi,  the  brothers 
of  Dinah,  slew  Shechem,  his  father,  and  all 
of  his  household,  and  spoiled  all  that  was  in 
his  city  and  house.  When  Jacob  complained 
that  the  Canaanites  and  Perizzites  were 
many,  and  that  they  would  rise  up  and  de- 
stroy Jacob  and  his  household,  Simeon  and 
Levi  replied,  "Should  he  deal  with  our  sis- 
ter as  with  an  harlot?"  For  a  full  account 
of  this  entire  transaction,  see  the  thirty- 
fourth  chapter  of  the  Book  of  Genesis. 
While  it  is  true  that  Levi  after  this  was 
called  the  "man  of  blood,"  yet  it  was  or- 
dained by  God  that  all  of  the  priests  who 
were  permitted  to  enter  the  holy  of  holies, 
the  sanctum  sanctorum  of  the  temple,  and 
there  wait  upon  the  altar  of  the  Lord,  came 
from  the  tribe  of  Levi.  What  is  known  as 
tlip  '"higher  law"  in  cases  of  this  kind  grew 
out  of  the  old  law  of  the  Jews,  but  the  con- 
ditions to  which  the  ancient  laws  of  the 
Jews  were  applicable  have  long  since  passed 
away,  and  neither  these  laws,  nor  what  is 
known  as  the  "higher  law,"  is  applicable  to 
or  would  be  justified  by  the  conditions  which 
exist  among  us  to-day,  because  we  have  or- 
derly proceedings  in  courts  of  justice  for  the 
punishment  by  the  state  of  all  crimes  com- 
mitted. There  is,  therefore,  neither  l^al 
excuse  nor  justification  for  any  person  at- 
tempting  to    take   the   law    into    his    own 


hands,  and  infiict  punishment  for,  and  there- 
by avenge,  the  commission  of  any  crime,  it 
matters  not  how  serious  it  may  be.  While 
every  person  has  the  lawful  right  to  defend 
against  what  appears  to  him,  judging  from 
his  standpoint,  to  be  imminent  danger  to 
himself  or  to  any  member  of  his  family  of 
the  commission  of  a  felony  upon  or  to  do 
some  great  bodily  injury  to  such  person, 
even  to  the  extent  of  taking  the  life  of  the 
aggressor,  yet,  if  the  commission  of  such 
felony  or  great  bodily  injury  is  complete,  no 
man  has  the  right  under  our  law  to  kill  or 
in  any  manner  injure  the  person  who  did 
such  wrong.  In  other  words,  the  rights 
given  by  our  statutes,  and  which  may  be  ex- 
ercised by  private  persons,  are  always  de- 
fensive, and  are  never  aggressive.  They 
may  be  exercised  for  prevention  alone,  and 
never  can  justify  that  which  is  done  for 
vengeance  only. 

In  every  case  of  this  sort  these  distinc- 
tions should  be  clearly  drawn  in  the  in- 
structions to  the  jury.  In  this  case  the 
jury  should  have  been  informed  that  if  the 
appellant,  acting  in  good  faith  and  upon 
reasonable  ground,  viewed  from  his  stand- 
point, had  reason  to  apprehend  that  there 
was  imminent  danger  that  a  felony  was 
about  to  be  committed  upon  his  daughter 
by  the  deceased,  and  appellant  fired  the 
fatal  shot  to  prevent  the  commission  of 
such  offense,  then  the  appellant  would  be 
justified  in  doing  so,  and  the  jury  should 
acquit  him,, if  they  so  found  or  entertained 
a  reasonable  doubt  on  this  subject.  This 
instruction  should  not  have  been  hampered 
or  limited  in  any  manner,  except  that  the 
converse  of  the  proposition  should  have 
been  submitted  to  the  jury,  namely,  that 
if  they  found  from  the  evidence  beyond 
a  reasonable  doubt,  that  appellant,  viewing 
the  circumstances  of  the  case  from 
his  standpoint,  did  not  have  reasonable 
ground  to  apprehend  that  there  was  im- 
minent danger  of  such  offense  being  com- 
mitted upon  his  daughter  when  he  fired  the 
fatal  shot,  and  did  not  then  in  good  faith 
so  believe,  then  and  in  that  event  they 
should  find  him  guilty  of  murder  or  man- 
slaughter as  defined  in  other  portions  of  the 
instructions,  and  of  that  off^ense  of  which 
they  had  no  reasonable  doubt.  This  was  the 
pivotal  point  in  the  case,  and  the  instruc- 
tions should  have  been  so  clear  as  not  to 
need  explanation,  and  as  to  be  readily  with- 
in the  comprehension  of  men  who  are 
not  educated  in  the  law,  such  as  jurors  or- 
dinarily are. 

Sixth.  In  this  case  an  instruction  was 
requested  by  appellant  upon  the  subject  of 
insanity.  The  instruction  as  requested  by 
appellant  was  properly  refused  by  the  court, 
because  it  was  not  a  correct  statement  of 
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the  law.  But,  the  matter  having  been  called 
to  the  attention  of  the  court,  it  should  have 
given  the  jury  a  proper  instruction  on  this 
subject,  if,  in  the  opinion  of  the  court,  it 
was  applicable  to  the  testimony  in  the  case. 
See  Morris  ▼.  Territory,  1  Okla.  Crim.  Rep. 
617,  99  Pac.  760,  101  Pac.  111.  As  to  what 
would  be  a  correct  instruction  upon  the  sub- 
ject of  insanity,  it  matters  not  what  may 
have  been  its  cause,  see  Adair  v.  State,  6 
Okla.  Crim.  Rep.  284,  44  L.R.A.(N.S.)  119, 
118  Pac.  416.  In  this  opinion  Judge  Doyle 
carefully  considered  our  statutes  on  this 
subject,  and  we  think  that  the  conclusions 
reached  and  stated  are  absolutely  fortified 
by  the  authorities,  and  are  supported  with 
unanswerable  logic.  This  opinion  does  not 
grow  out  of  an  immature  impulse,  but  it 
is  the  result  of  the  lifetime  investigations 
and  reflections  of  all  of  the  members  of  this 
court.  It  may  therefore  be  accepted  aa  a 
precedent  to  be  followed  in  the  future  in 
the  matter  of  preparing  instructions  upon 
the  subject  of  insanity.  So  the  only  ques- 
tion is  as  to  whether  or  not  the  testimony  in 
the  record  is  such  as  to  present  this  issue. 
While  the  testimony  upon  this  question  is 
by  no  means  strong,  yet  we  cannot  say 
that  it  might  not  be  the  basis  in  the  minds 
of  the  jurors  of  a  reasonable  doubt  as  to 
the  insanity  of  appellant,  and  we  can  well 
see  how,  upon  a  second  trial,  counsel  for 
appellant  may  strengthen  their  case  in  this 
respect.  Insanity  is  one  of  the  most  myste- 
rious diseases  to  which  human  beings  are 
subject.  It  has  its  origin  from  a  thousand 
different  causes.  Sometimes  it  results  from 
intense  religious  excitement.  At  other  times 
it  grows  out  of  sickness  or  a  personal  in- 
jury. It  may  be  hereditary,  and  often  can- 
not be  explained.  The  records  in  such  cases 
show  that  grief,  sorrow,  or  shame,  resulting 
from  the  disruption  of  domestic  relations 
or  loss  of  virtue  by  a  female  relative,  con- 
stitute a  most  prolific  source  of  insanity. 
We  cannot  imagine  a  more  grievous  afflic- 
tion that  can  befall  a  father  than  to  wit- 
ness an  attempt  to  debauch  his  daughter. 
What  oould  be  more  highly  calculated  to 
cause  the  trees  and  stones  to  call  to  him, 
**Shame!  shame!  shame!"  and  to  light  the 
fires  of  hell  in  his  heart,  and  make  them 
blaze  in  his  veins  and  cause  his  reason  to 
reel  and  stagger  on  its  throne?  To  every 
true  father  his  daughter  is  the  core  of  his 
heart,  the  pride,  the  joy,  and  the  inspiration 
of  his  life.  He  would  willingly  die  a  thou- 
sand deaths  to  save  her  from  shame.  Her 
dishonor  poisons  all  of  the  sources  of  his 
happiness,  and  renders  life  a  burden,  a 
nightmare,  a  curse,  and  a  disgrace.  Nothing 
is  more  sacred  than  the  virtue  of  our  girls. 
It  is  above  everything  else  on  earth.  Hu- 
man life  cannot  be  compared  in  value  to  it. 
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Destroy  this,  and  a  greater  injury  will  be 
inflicted  upon  society  than  would  result 
from  the  combined  effects  of  war,  pestilence, 
and  famine.  The  records  show  that  unbear- 
able grief  and  shame  caused  by  the  destruc- 
tion of  the  virtue  of  a  female  member  of  a 
family  has  driven  many  a  father,  husband, 
and  brother  into  insanity  and  the  grave. 
This  is  not  a  branch  of  the  "higher  law.'* 
Voluntary  intoxication  is  neither  a  defense 
nor  a  mitigation  for  the  commission  of 
crime,  but  an  act  by  one  who  is  suffer- 
ing from  delirium  tremens,  which  is  a 
result  of  intoxication,  is  not  punishable 
by  law.  Why?  Because  delirium  tremens 
is  involuntary,  and  is  recognized  by  all  au- 
thorities as  a  species  of  insanity.  If  a  man 
kills  another  as  a  matter  of  revenge  or 
anger  on  account  of  some  insult  or  injury 
done  to  a  female  relative,  such  killing  will 
not  be  justifiable  or  excusable,  but  will  be 
either  murder  or  manslaughter,  according 
to  the  circumstances  under  which  it  was 
committed.  But.  if  a  man  kills  another 
while  insane,  the  killing  is  excusable, 
although  the  insanity  may  have  been 
the  result  of  grief,  shame,  or  shock 
caused  by  an  insult  or  injury  to  a  female 
relative  of  the  party  doing  the  killing.  In 
other  words,  it  matters  not  what  the  cause 
of  the  insanity  may  be.  If  such  insanity  ex- 
ists, it  is  a  complete  defense  to  the  commis- 
sion of  crime.  The  issue  of  insanity  when 
applicable  to  the  evidence  should  be  submit- 
ted to  the  jury,  and  they  alone  should  be  the 
judges  as  to  the  good  faith  of  this  defense. 
Every  defense  is  liable  to  be  abused,  but  thia 
is  no  reason  why  any  legal  defense  should 
not  be  sutaiitted  to  a  jury. 

For  the  errors  hereinbefore  pointed  out, 
the  judgment  of  the  lower  court  is  reversed, 
and  the  cause  remanded  for  proceedings  in 
harmony  with  this  opinion. 

Armstrong  and  Doyle,  JJ.,  concur. 


ILLINOIS  SUPREMS  COURT. 

WILLIAM  J.  V.  CROSSE 

V. 

SUPREME  LODGE,  KNIGHTS  AND 
LADIES  OF  HONOR,  Appi. 

(254  111.  80,  98  N.  £.  261.) 

Insurance  —  materiality  of  questions  ^ 
warranties. 

1.  Questions  in  an  application  for  insur- 

Note.  ~  Time  covered  by  question  or 
representation  as  to  consultation  with 
phyaioian. 

As   to   what    constitutes   a    consultation 
with  or  attendance  by  a  physician  within 
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anoe  as  to  time  since  a  physician  waa  con- 
sultedy  the  disease,  the  name  of  the  physi- 
cian, and  the  present  state  of  health,  are 
material,  so  that,  if  the  answers  are  war- 
ranted to  be  true,  their  falsity  will  prevent 
recovery  on  the  policy. 

Same  —  Gonsnltatlon     of     physician  — 
meaning  of  question. 

2.  A  question  in  an  application  for  life 
insurance,  "How  long  since  you  were  at- 
tended by  a  physician,  or  professionally 
consulted  one?  means  not  when  a  physician 
was  first  consulted,  but  when  he  was  last 
consulted. 

Trial  —  question  for  conrt  —  meaning 
of  Insnrance  application. 

3.  The  construction  of  a  written  applica- 


tion ioi  1^  iBBUzanee  is  for  the  court,  and 
not  for  the  Joxy,  in  the  absence  of  special 
circumstaiiaes  to  take  the  case  out  of  the 
general  rule. 

Same  '—  flpanJBJ    findings  —  control   of 
Judgment. 

4.  An  asBwer  by  the  jury  to  a  special 
interrogatory  that  an  applicant  for  Uie  in- 
surance consulted  a  physician  at  a  time 
later  than  warranted  in  the  application  con- 
trols a  general  Tcrdict  in  plaintiff's  favor 
in  a  suit  on  the  policy,  and  judgment  must 
be  entered  thereon,  where  the  statute  pgro- 
vides  thai  special  findings  inconsistent  with 
the  gemeacal  verdict  shaS  control  the  judg- 
ment. 

(April  18,  1912.) 


the  meaning  of  an  application  for  life  in- 
surance, see  note  accompanying  Metropoli- 
tan L.  Ins.  Co.  V.  Brubaker,  18  L.R.A.  (N.S.) 
362. 

The  present  note  is  confined  to  cases 
which  expressly  consider  the  question  as  to 
the  time  contemplated  by  questions  or  rep- 
resentations as  to  consultations  by  the  in- 
sured with  physicians.  It  does  not  attempt 
to  cover  cases  such  as  those  cited  in  Cbosse 
V.  SuPKEME  Lodge,  K.  L.  H.  which  assume 
that  an  expression  used  refers  to  a  certain 
time,  but  in  which  no  question  of  am- 
biguity or  construction  concerning  such  ex- 
pression is  raised  or  considered. 

In  Cbosse  v.  Sufbeme  Lodge,  K.  L.  H. 
it  was  held  that  an  inquiry  reading,  "How 
long  since  ^ou  were  attended  by  a  physician, 
or  professionally  consulted  one,"  was  not 
ambiguous,  but  referred  to  the  last  time  the 
applicant  for  insurance  was  attended  by  or 
consulted  a  physician.  In  several  cases, 
however,  where-' such  provisions  have  been 
challenged  as  being  ambiguous,  the  conten- 
tion has  been  sustained. 

Thus,  in  Stewart  v.  Equitable  Mut.  Life 
Aaso.  110  Iowa,  528,  81  N.  W.  782,  it  was 
held  that  an  inquiry,  "How  long  since  you 
have  consulted  a  physician,"  was  ambigu- 
ous and  might  be  construed  as  calling  for 
the  first  or  last  time  of  consultation,  and 
it  was  held  that  evidence  that  the  insured 
had  consulted  physicians  the  year  previous 
did  not  establish  that  his  answer  of  "fLve 
years"  to  the  question  was  false,  the  court 
saying  that  the  natural  inquiry  was  whether 
the  insured  truthfully  responded  to  the 
question  as  he  understood  it.  And  to  the 
same  effect  is  Moore  v.  Connecticut  Mut. 
L.  Ins.  Co.  8  Ont.  App.  Rep.  230. 

And  in  Smith  v.  Bankers'  Life  Asso.  123 
111.  App.  392,  where  a  provision  identical 
with  that  in  the  preceding  cases  was  in- 
volved, a  like  result  was  reached,  it  being 
held  that  if  the  insured  truthfully  respond- 
ed to  the  question  as  he  understood  it,  which 
was  as  to  how  long  since  he  first  consulted 
a  physician,  the  policy  was  not  thereby 
avoided.  The  court  said:  '^hat  the  in- 
terrogatory is  capable  of  both  these  con-  | 
structions  is  evident.  There  is  no  apparent 
doubt  under  the  evidence  that  Blatdc  had 
consulted  physicians  after  May,  1899,  and 
before  the  date  of  the  application.  If  the 
45  L.R.A.(1^.6.) 


court's  instructiDn  was  correct,  there  would 
be  at  onee  an  end  of  the  plaintiff's  case. 
Clearly,  however,  it  was  not  correct.  It  is 
said  in  May  en  LaBurance,  3d  ed.  §  175. 
that  if  the  words  employed  in  a  contract 
of  insuranee  are  susceptible  of  the  inter- 
pretation given  them  by  the  insured,  al- 
though they  may  be  in  fact  intended  by  the 
insurer  to  haTe  a  different  meaning,  the 
policy  vdU  he  ooaudmed  in  favor  of  Sis  in- 
sured. This  k  in  aeooird  with  the  general 
rule  that  any  ambiguity  is  to  be  resolved 
against  the  insurer.  The  same  is  true  of  a 
warranty  in  such  a  eontract.  It  will  not 
be  extenided  to  include  anything  not  neces- 
sarily implied  in  its  terms.  The  language 
of  insurance  poHcies  is  that  of  the  insurer, 
and  is  construed  most  favorably  for  the  in- 
sured to  prevent  a  forfeiture.  ...  In 
the  case  at  bar  it  is  evident  that  'firsts  or 
'last'  or  simihiT  words  must  be  inserted  or 
implied  in  the  qnestiesi  under  consideraOon 
to  make  it  siraoeptible  of  a  strictly  accurate 
answer.  The  court's  instruction  in  effect 
arbitrarily  inserted  the  word  'last.' " 

In  World  Mut.  L.  Ins.  Co.  v.  Schuts,  73 
ni.  586,  it  was  held  that  a  question,  ""Has 
the  party  onpioyed  or  consulted  individnal- 
ly  any  physician,"  referred  to  a  recent  con- 
sultation, t.  e.y  one  near  the  time  of  the 
making  of  the  appllealioii,  and  did  not  re- 
late to  a  consnlta&m  at  any  lime  during 
the  insured's  life.  The  court  said:  "The 
form  of  the  question  in  this  respect  was 
not,  Has  the  party  ever  employed  or  ood- 
sulted  a  physician,  or  did  he  ever  do  so; 
but,  Has  the  paTtv  employed  or  consulted 
a  physician  ?  By  the  particular  form  of  the 
question,  the  mmd  is  naturally  directed  to 
a  time  recent,  and  well  might  be,  to  the 
subject-matter  in  connection  with  which  the 

S[uestion  is  asked,  namely,  the  applicatum 
or  a  life  insitrazice,  fitness  as  a  subject  of 
insurance,  and  the  question,  not  unnatural- 
ly, might  be  understood  as  an  inquiry 
whether  the  party  bad  employed  or  con- 
sulted a  physician  with  refierence  to  hav- 
ing his  life  insured.  The  auxiliary  liave,' 
as  here  used,  serves  to  denote  a  tense,  gram- 
matically, which  expresses  an  action  past, 
and  often  thcd  which  is  just  past  and  com- 
pleted. To  allow  the  interrogatory,  as  put, 
to  have  reference  to  any  acoomplishsd  event 
wholly  disconnected  with  the  application, 
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APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  First  District, 
aiiiiming  a  judgment  of  the  Cook  County 
Court  in  plaintiff's  favor  in  an  action  on  a 
benefit  certificate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

.Mr.  £.  M.  Ashcraft,  with  Messrs.  Ash- 
craft  &  Ashcraft,  for  appellant: 

iTliere  is  no  ambiguity  in  the  language 
u«ed  in  the  medical  examination  referred  to. 

*'Xumrich  v.  Supreme  Lodge,  K.  L.  H.  24 
X.  Y.  S.  R.  287,  3  N.  Y.  Supp.  552 ;  Boland 
V.  Industrial  Ben.  Asso.  74  Hun,  385,  26  N. 
Y.  Supp.  433;  Mengel  v.  Northwestern  Mut. 
L.  Ins.  Co.  176  Pa.  280,  35  Atl.  197;  Roche 
V.  Supreme  Lodge  K.  H.  21  App.  Div.  599, 
47  N.  Y.  Supp.  774;  Aloe  v.  Mutual  Reserve 
Life  Asso.  147  Mo.  561,  49  S.  W.  553 ;  Hub- 
bard v.  Mutual  Reserve  Fund  Life  Asso.  40 
C.  C.  A.  665,  100  Fed.  719;  Mutual  Reserve 
Fund  Life  Asso.  v.  Cotter,  72  Ark.  620,  83 
S.  W.  321;  Life  Asso.  of  America  v.  Ed- 
wards, 86  C.  C.  A.  243,  159  Fed.  63;  McCoy 
v.:Fahrney,  182  111.  60,  55  N.  B.  61;  Bloom- 
ington  Canning  Co.  v.  Union  Can  Co.  94 
111.  App.  62 ;  Dowiat  v.  People,  193  111.  264, 
61  N.  E.  1059. 

The  application  and  medical  examination 
signed  by  the  applicant  constitute  a  con- 
tract upon  which  the  policy  is  issued,  con- 
ditioned upon  the  statements  therein  con- 
tained being  true;  and,  so  constituting  a 
contract,  it  is  not  in  accordance  with  our 
pi'ocedure  to  allow  a  jury  to  determine 
what  it  means. 

Panziger  v.  Pittsfield  Shoe  Co.  204  111. 
145,  68  N.  E.  534;  Cincinnati,  I.  &  W.  R. 
Co.  v.  Baker,  130  111.  App.  414;  Dunn  v. 
Crichfield,  214  111.  292,  73  N.  E.  386;  Beld- 


Co.  v.  Foulks,  191  111.  57,  60  N.  E.  890; 
Carpenter  v.  Burkhardt,  17  111.  App.  180; 
Sexton  V.  Barrie,  102  111.  App.  586;  Chick- 
tring  V.  Bastress,  130  111.  206,  17  Am.  St. 
Rep.  309,  22  N.  E.  542;  McCormick  Harvest- 
ing Mach.  Co.  V.  Laster,  81  111.  App.  316; 
D wight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
341,  57  Am.  Rep.  729,  8  N.  £.  654;  McCoU- 
um  V.  Mutual  L.  Ins.  Co.  55  Hun,  103,  8 
N.  Y.  Supp.  249. 

The  statements  made  by  Mrs.  Crosse  in 
her  application  and  to  the  medical  examin- 
er are  made  warranties,  and  aiot  represen- 
tations. 

Beard  v.  Royal  Neighbors,  53  Or.  102,  19 
L.R.A.(N.S.)  798,  99  Pac.  83,  17  Ann.  Caa. 
1199;  Supreme  Lodge  0.  C.  K.  v.  McLaugh- 
lin, 108  111.  App.  85. 

Mr.  Edmund  S.  Cnminiiigs,  for  appel- 
lee: 

By  the  contract  under  consideration  the 
statements  complained  of  were  not  warran- 
ties, but  representations,  and  therefore  it 
was  necessary  for  the  appellant  society  to 
aver  and  prove  their  falsity  and  Mrs. 
Crosse's  knowledge  thereof. 

Globe  Mut.  L.  Ins.  Asso.  v.  Wagner,  188 
ni.  133,  52  L.R.A.  649,  80  Am.  St.  Rep.  169, 
58  N.  E.  970;  Minnesota  Mut.  L.  Ins.  Co.  v. 
Link,  230  111.  273,  82  N.  E.  637,  affirming 
131  111.  App.  89. 

If  the  language  of  an  insurance  contract 
is  at  all  doubtful,  it  will  be  given  that  in- 
terpretation which  makes  the  answer  of 
the  insured  truthful. 

Smith  V.  Bankers'  Life  Asso.  123  111.  App. 
392;  Stewart  v.  Equitable  Mut.  Life  Asso. 
110  Iowa,  628,  81  N.  W.  782;  May,  Ins.  3d 
ed.  §  175;  Niagara  F.  Ins.  Co.  v.  Scammon, 
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nnd'«  which  may  have  taken  place  in  any 
previous  period  of  time  then  fully  com- 
pleted, would  be  to  say  that  it  covered 
the  whole  period  of  the  applicant's  life.  To 
give  any  such  effect  to  the  interrogatory 
would  be  to  make  it  extremely  misleading 
tofthe  applicant." 

But  it -was  held  that  the  question  was  not 
sufficiently  definite  and  specific  as  regarded 
timet  to  warrant  the  -finding  of  a  breach  of 
warranty  where  he  stated  that  he  had  not 
coitsuited  a  physician,*  although  there  was 
evidehce  that  he  had,  between  six  months 
and' a  year  and  a  half  before  making  his 
apn4ieation,  employed  a  physician.     Ibid. 

m  Henrahan  v.  Metropolitan  L.  Ins.  Co. 
72  N.  J.  L.  504,  63  Atl.  280,  where  the  ap- 
plication stipulated,-  <'The  following  is  the 
name  of  the  physician  who  last  attended 
me,'  the  date  of  attendande,  and  name  of  the 
complaint  for  which  he  attended  "me,"  it 
was-  held  that  the  clause  as  to  the  date  of 
attendance  was  to  be  referred  to  the  clause 
immediately  preceding,  i.  6.,  as  to  the  name 
of  the  physician  who  "last"  attended  the 
insured.  . 
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In  Catholic  Order  of  Foresters  v.  Collins, 
—  Ind.  — ,  99  N.  E.  745,  it  was  held  that, 
in  determining  whether  there  had  been  a 
breach  of  warranty  in  answering  the  ques- 
tion, "When  and  lor  what  has  medical  ad- 
vice been  sought  within  the  last  three 
years,"  the  time  should  be  reckoned  from 
the  date  of  the  application,  and  not  from 
the  date  of  the  benefit  certificate. 

And  in  this  case,  where  the  jury  found 
in  the  affirmative  on  interrogatories  sub- 
mitted as  to  whether  the  insured  within 
three  years  prior  to  the  date  of  the  applica- 
tion had  sought  and  obtained  advice  of 
physicians  for  physical  ailments,  and  been 
treated  and  operated  on  by  them,  it  was 
held  that  a  breach  of  the  insured's  answer 
of  ^'nothing"  to  the  inquiry  in  question 
was  shown.    Ibid. 

As  to  time  covered  by  provision  or  repre- 
sentation as  to  habits  or  occupation  of  in- 
sured, see  note  to  Taylor  v.  Modem  Wood- 
men, 5  LJLA.(N.S.)  283.  J.  T.  W. 
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hard,  134  111.  228,  10  L.R.A.  383,  23  Am. 
St.  Rep.  664,  26  N.  E.  642;  Manufacturers' 
t  M.  Mut.  Ins.  Co.  y.  Zeitinger,  168  111.  286, 
61  Am.  St.  Rep.  105,  48  N.  E.  179. 

When  the  truthfulness  of  an  answer  de- 
pends upon  the  construction  of  a  question 
^ubject  to  two  different  interpretations,  the 
material  inquiry  then  is  whether  the  insured 
faithfully  responded  to  the  inquiry  as  he 
understood  it. 

Smith  Y.  Bankers'  Life  Asso.  123  111.  App. 
392;  Stewart  v.  Equitable  Mut.  Life  Asso. 
110  Iowa,  628,  81  N.  W.  782. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court : 

The  appellate  court  for  the  first  district 
affirmed  a  judgment  for  $1,000  recovered  by 
the  appellee  in  the  county  court  of  Cook 
county  against  appellant,  a  fraternal  benefi- 
ciary society,  upon  a  benefit  certificate 
issued  by  it  to  Mary  Ellen  Crosse,  the  wife 
of  appellee,  payable  to  him  upon  her  death 
while  a  member  of  the  society  in  good  stand- 
ing, and  granted  a  certificate  of  importance 
and  an  appeal  to  this  court. 

The  declaration  contained  one  count,  and 
set  out  the  certificate  and  alleged  the  death 
of  Mary  Ellen  Crosse  while  a  member  of  the 
society  in  good  standing.  The  defendant 
pleaded  the  general  issue  and  several  special 
pleas,  the  third  of  which  alleged  that  the 
certificate  was  issued  upon  condition  that 
the  answers  made  to  a  medical  examiner, 
upon  the  faith  of  which  it  was  issued,  were 
true  and  should  be  treated  as  warranties; 
that  the  insured  agreed  that  she  warranted 
such  answers  to  be  true,  and  any  untrue 
statement  or  answer  should  forfeit  all  rights 
under  the  certificate;  and  that  she  made  a 
false  answer  as  to  her  having  been  attended 
by  a  physician,  or  having  professionaly  con- 
sulted one,  within  five  years  prior  to  the 
examination.  There  was  a  general  replica- 
tion to  this  plea,  denying  that  the  answer 
was  false  or  untrue,  and  a  trial  by  jury  re- 
sulted in  a  verdict  for  the  amount  of  the 
certificate.  The  jury  returned  with  the  gen- 
eral verdict  a  special  finding  upon  an  in- 
terrogatory submitted  to  them,  as  follows: 
"Did  the  said  Mary  Ellen  Crosse,  at  any 
time  within  five  years  before  the  signing  of 
the  medical  examination  in  evidence,  pro- 
fessionally consult  a  physician?  Answer: 
Yes."  The  defendant  moved  for  judgment 
on  the  special  finding,  but  the  court  over- 
ruled the  motion,  and  also  a  motion  for  a 
new  trial,  and  entered  judgment  on  the  ver- 
dict. 

Mary  Ellen  Crosse,  in  her  application  for 
the  certificate,  warranted  her  answers  to  the 
questions  in  the  medical  examination  to  be 
correct  and  true,  and  contracted  and  agreed 
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that  any  untrue  statement  or  answer  should 
forfeit  the  rights  of  herself  and  family  to 
all  benefits  under  the  certificate.  Among 
other  questions  propounded  and  answers 
given  in  the  medical  examination  were  the 
following:  "Q.  How  long  since  you  were  at- 
tended by  a  physician,  or  professionally  con- 
sulted one?  A.  Seven  years.  Q.  For  what 
disease?  A.  Confinement.  Q.  Give  name 
and  residence  of  physician.  A.  Dr.  Quine, 
city.  Q.  Are  you  in  good  health?  A.  Yes. 
Q.  Do  you  usually  have  good  health?  A. 
Yes." 

It  was  proved  and  not  denied  that  a  child 
was  bom  to  Mrs.  Crosse  in  189G, — seven 
years  prior  to  her  application, — ^but  that  Dr. 
Quine  did  not  attend  her  at  that  time  nor. in 
that  year.  He  attended  her  as  her  physician 
in  1897,  and  upon  examination  found  thai 
she  had  congenital  malformation  of  the 
heart  and  great  enlargement  of  that  organ^ 
and  great  enlargement  of  the  liver  resulting 
from  the  imperfection  of  the  hearty  and  dif- 
ficulty in  breathing.  He  attended  her  sjix 
days  in  April,  1897,  and  six  days  in  Mayj 
1900,  and  again  five  days  in  October  and  Xb- 
vember,  1901.  He  also  attended  her  in  the 
year  1903 — the  year  the  examination  was 
made — ^and  each  year  thereafter  up  to  hef 
death,  and  was  her  physician  at  the  time  of 
her  death.  During  all  this  time  she  had  the 
same  malformation  of  the  heart,  with  vary- 
ing degrees  of  the  disorder,  and  difiiculty  oi 
breathing,  and  with  occasional  long  intervals 
of  comfort  and  freedom  from  distress. 
Dropsy  resulted  from  the  malformation  and 
gradual  failure  of  the  heart,  and  the  imme- 
diate cause  of  her  death,  which  occurred  iii 
1907,  was  dropsy  and  congestion  of  the 
lungs ;  the  remote  cause  being  the  congenital 
malformation  of  the  heart.  A  number  of 
witnesses  testified  that  they  observed  her* 
from  time  to  time  and  saw  her  at  work, 
that  her  breathing  seemed  natural,  and  that 
they  never  saw  anything  of  any  heart  dif- 
ficulty ;  but  there  was  no  dispute  of  the  fact 
that  she  had  consulted  Dr.  Quine  and  had 
been  attended  by  him  as  a  physician  as  a- 
bove  stated. 

Parties  competent  to  contract  arc  at  lib- 
erty to  enter  into  such  agreements  with 
each  other  as  they  see  fit,  and  it  is  the  pur- 
pose of  the  law  and  the  function  of  the 
courts  to  enforce  their  contracts.  Accord- 
ingly, the  rule  established  in  this  state  i^ 
that  where  an  application  for  life  insurance 
is  expressly  declared  to  be  part  of  the  policvi 
and  the  statements  therein  contained  are 
warranted  to  be  true,  such  statements  will:, 
be  deemed  material  whether  they  are  so  or 
not,  and  if  shown  to  be  false  there  can  be 
no  recovery  on  the  policy,  however  innocent-  • 
ly  the  statements  may  have  been  made.    But 
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warraiitiefl  are  not  favored  ni  tiie  law,  and 
il  there  is  anything  to  be  foond  in  the  appli- 
cation or  certificate  tending  to  show  that 
the  answers  and  statements  wece  noi  intend- 
ed by  the  parties  to  be  iryrdwl  as  warran- 
tiest  such  answers  or  stabameBfai  as  are  not 
material  to  the  risk,  and  were  honestly 
made  in  the  belief  that  they  were  tme,  will 
not  present  any  obstada  is  xooovery.  If 
soeh  a  construction  may  be  reaaanably  given 
to  the  contract,  the  sta>Hiiitfi>to  will  be  con- 
sidered as  mere  repreaottatiotta,  notwith- 
standing the  p<dicy  states  tiwA  Ih^  are  to 
be  deemed  warranties^  and  if  not  material 
will  not  be  ayailable  as  a  defJBnsp,  Conti- 
nental L.  Ins.  Co.  Y.  Begera,  119  111.  474,  69 
Am.  Rep.  810,  10  K.  £.  242;  Provident  Say. 
Life  Assur.  Soc.  t.  Cannon,  201  HI.  260,  66 
N.  S.  388;  Minnesota  Mnt.  L.  Ins.  Co.  v. 
Link,  230  111.  273,  82  N.  K  637.  In  this  esse 
it  was  agreed  that  the  aumwaa  made  to  the 
medical  examiner  shoold  be  wvrranties,  and 
tiiat  any  false  or  untrue  statement  or 
answer  should  operate  to  forfeit  the  rights 
of  the  beneficiary.  There  is  nothing  in  the 
eantract  which  would  give  any  room  for 
interpreting  it  differenidy  from  iite  language 
enployed  in  it,  and  eomiad  aeriring  to  sus- 
tain the  judgment  do  not  oontend  that  such 
is  the  case.  In  any  ereot,  the  answers 
made  were  material  to  the  riafc,  and  did  not 
r^te  to  a  matter  of  opinion  or  judgment 
eoBcerning  which  thve  mq^  be  a  mistaken 
but  honest  belief. 

The  argument  in  support  dt  tiie  rulings 
of  the  court  is  that  the  anaRmr  was,  in 
f aet,  true,  upon  the  ground  tliat  the  question 
was  ambiguous,  and  Mrs.  Crosse  might  f  air- 
fy  have  interpreted  it  as  calling  for  the  first 
time  when  she  was  attendod  by  a  physician 
or  professionally  consulted  one,  and  as  so 
understood  her  answer  was  true.  Anything 
appearing  in  an  insurance  contract  which  is 
ambiguous  or  of  doubtful  meaning  is  to  be 
interpreted  against  the  insurer,  and  counsel 
says  that  from  the  language  used  Mrs. 
Crosse  might  reasonably  iiitderstand  that 
the  defendant  wanted  to  know  how  long  it 
had  been  since  she  began,  to  be  attended  by 
a  physician  or  professionally  consulted  one, 
and  as  a  matter  of  fact  tlie  first  time  was 
at  the  birth  of  her  child.  Inasmuch  as  Dr. 
Quine  did  not  attend  her  at  that  time,  it  is 
contended  that  she  might  understand  the 
second  question  as  calling  for  the  name  and 
residence  of  the  physician  w4io  was  attend- 
ing her  at  the  time  of  her  application,  and  | 
that  Dr.  Quine  was  then  attending.  We  are  , 
wholly  unable  to  agree  with  that  argument. 
The  first  proposition,  that  the  question  was 
ambiguous  and  might  fairly  be  understood 
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as  calling  for  the  first  time  the  applicant 
iiad  been  attended  by  a  physician,  is  sus- 
tained by  the  decisions  in  two  cases.  Moore 
Y.  Connecticut  Mut.  L.  Ins.  Co.  3  Out.  App. 
Rep.  230;  Stewart  y.  Equitable  Mut.  Life 
Asso.  110  Iowa,  528,  81  N.  W.  782.  We  are 
unable  to  apply  the  illustrations  in  the  lat- 
ter case  to  the  question,  and  can  see  no  rea- 
sonable ground  for  doing  so.  We  can  see  no 
similarity  between  an  inquiry  how  long  a 
time  has  elapsed  since  a  person  was  attend- 
ed by  a  physician  or  consulted  one  profes- 
sionally, and  a  question  how  long  since  a 
person  became  addicted  to  the  use  of  tobacco 
or  intoxicating  liquors,  or  formed  a  habit  or 
adopted  a  custom  of  any  kind.  The  purpose 
of  all  the  questions  propounded,  of  which 
there  were  many,  was  to  ascertain  the  state 
of  health  of  Mrs.  Crosse,  and  there  could 
be  no  reas<m  for  inquiring  when  she  became 
ill  and  required  the  services  of  a  physician. 
The  only  conceivable  purpose  of  the  question 
was  to  ascertain  how  long  a  time  had 
elapsed  since  she  had  required  the  services 
of  a  physician,  to  enable  the  defendant  to 
judge  of  the  state  of  her  health.  In  the  fol- 
lowing cases  the  same  question  was  asked 
and  was  considered  by  the  courts  as  an  in- 
quiry how  long  it  had  been  since  the  appli- 
cant had  last  consulted  a  physician  or  had 
been  treated  by  one:  Mengel  v.  Northwest- 
em  Mut.  L.  Ins.  Co.  176  Pa.  280,  35  Atl. 
197 ;  Roche  v.  Supreme  Lodge,  K.  H.  21  App. 
Div.  599,  47  N.  Y,  Supp.  774;  Aloe  v.  Mu- 
tual Reserve  Life  Asso.  147  Mo.  561,  49  S. 
W.  553;  Kumrich  v.  Supreme  Lodge,  K.  H. 
(City  Ct.)  24  N.  Y.  S.  R.  287,  3  N.  Y.  Supp. 
552;  Boland  v.  Industrial  Ben.  Asso.  74 
Hun,  385,  26  N.  Y.  Supp.  433;  Hubbard  v. 
Mutual  Reserve  Fund  Life  Asso.  40  C.  C.  A. 
665,  100  Fed.  719;  Life  Asso.  of  America  v. 
Edwards,  86  C.  C.  A.  243,  159  Fed.  53;  Mu- 
tual Reserve  Fund  Life  Asso.  v.  Cotter,  72 
Ark.  620,  83  S.  W.  321.  The  answer  of  the 
applicant  in  one  case  was,  not  since  child- 
hood; in  another,  not  since  over  thirty 
years;  and,  in  another,  not  for  two  years, — 
which  shows  the  natural  and  ordinary 
understanding  of  the  meaning  of  the  ques- 
tion. The  fact  that  in  those  cases  the  ques- 
tion of  ambiguity  was  not  raised  shows 
that  it  did  not  occur  to  anyone  that  there 
was  any  ambiguity,  and  we  do  not  see  how 
there  could  be  any.  Tlie  rule  that  ambigu- 
ous language  is  to  be  construed  most  strong- 
ly against  the  insurer  does  not  authorize  a 
perversion  of  Ian<rua(:^c,  or  the  exercise  of 
inventive  powers  for  the  purpose  of  creating 
an  ambiguity  where  none  exists.  The  argu- 
ment on  the  second  proposition,  that  the 
question  as  to  the  name  and  residence  of 
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the  physician  called  for  the  name  of  the  one 
who  was  attending  Mrs.  Crosse  at  the  time 
of  the  application,  is  repelled  by  her  state- 
ment in  the  application  that  she  was  then 
in  good  health,  and  necessarily  was  not 
then  being  attended  by  any  physician. 

The  contract  was  in  writing.  There  was 
no  question  involving  proof  as  to  the  con- 
struction put  upon  it  by  the  parties,  or  any 
other  matter  which  would  take  it  out  of  the 
rule  that  the  construction  of  it  was  for  the 
court  as  a  matter  of  law.  Illinois  C.  R.  Co. 
V.  Foulks,  191  111.  57,  60  N.  E.  890;  Chick- 
ering  v.  Bastress,  130  III.  206,  17  Am.  St. 
Rep.  309,  22  N.  E.  542;  Walker  v.  Freeman, 
209  111.  17,  70  N.  E.  595;  Dunn  v.  Crich- 
field,  214  111.  292,  73  N.  E.  386;  Danziger  v. 
Pittsfield  Shoe  Co.  204  III.  145,  68  N.  E. 
534.  The  defendant  asked  the  court  to  in- 
struct the  jury  that  if  they  believed  from 
the  evidence  that  Mrs.  Crosse,  during  the 
year  1901,  professionally  consulted  Dr. 
Quine  as  to  her  physical  condition  or  ail- 
ments, and  that  he  then  and  there  treated 
her,  the  verdict  should  be  for  the  defendant. 
The  court  modified  the  instruction  by  mak- 
ing it  a  condition  that  Mrs.  Crosse,  in  her 
application,  meant  by  her  answer  that  it 
had  been  seven  years  since  she  last  profes- 
sionally consulted  a  physician  or  was  treat- 
ed by  one,  which  was  equivalent  to  saying 
that  if  she  meant  something  else,  the  ver- 
dict was  not  to  be  for  the  defendant.  As 
the  question  was  not  of  doubtful  meaning, 
the  court  erred  in  adding  the  qualification 
making  the  rights  of  the  defendant  depend 
upon  what  the  jury  might  conclude  she 
meant  by  her  answer.  The  court  also  re- 
fused an  instruction  stating  as  a  hypothesis 
the  facts  proved  and  not  disputed  concern- 
ing the  attendance  of  Mrs.  Crosse  by  Dr. 
Quine  as  her  physician,  and  applying  the 
rule  of  law  already  stated  to  such  hypothe- 
sis, and  in  this  the  court  erred. 

Section  79  of  the  practice  act  (Hurd's 
Rev.  Stat.  1909,  chap.  110)  provides  that, 
when  a  special  finding  of  fact  is  inconsist- 
ent with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  may 
render  judgment  accordingly.  The  inter- 
rogatory in  this  case  related  to  a  material 
fact  within  the  knowledge  of  the  applicant 
for  the  insurance,  and  the  jury  by  their 
finding  found  the  fact  contrary  to  her 
answer.  The  finding  was  inconsistent  with 
the  general  verdict,  and  the  court  erred  in 
refusing  to  enter  judgment  on  that  finding. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  County  Court,  with  di- 
rections to  enter  judgment  for  the  defend- 
ant on  the  special  finding  of  the  jury. 
45  LJt^(N.S.) 
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ETHEL  M.  FOSTER,  Admx.,  etc.,  of  Ralph 
Foster,  Deceased, 

V. 

HOMER  SHEPHERD,  Plflf.  in  Err. 

(258  111.   164,  101  N.  E.  411.) 

Death  —  mistaken  killing  —  supposed 
burglar  —  liability. 

1.  One  is  not  liable  in  damages  for  kill- 
ing another  under  the  reasonably  mistaken 
belief  that  the  killing  was  necessary  to  pre- 
vent a  burglary  of  his  residence,  although 
in  fact  the  supposed  burglary  was  merely  a 
jest  or  an  attempt  to  frighten  him. 

Trial  —  Jury  —  Jastlfication  of  homi- 
cide. 

2.  The  jury  must  determine  whether  or 
not  a  person  who  kills  another  under  the 
alleged  belief  that  he  was  attempting  a 
burglary  upon  the  property  of  the  one  com- 
mitting the  killing  was  reasonably  justified 
in  the  act  by  the  circumstances. 

Appeal  —  evidence  as  to  intent  of  de- 
cedent —  source  of  information. 

3.  It  is  error  to  permit  a  witness  to  state 
where  a  person  killed  by  a  neighbor,  under 
the  mistaken  belief  that  he  was  a  burglar, 
was  to  spend  the  night,  without  requiring 
him  to  state  the  source  of  his  information, 
which  is  not  cured  by  striking  out  the  tes- 
timony after  it  is  shown  that  his  knowl- 
edge was  gained  by  information  from  de- 
cedent, where  counsel  elicited  the  testi- 
mony, knowing  it  was  incompetent. 

Evidence  —  declaration  of  intent  —  res 
gestae. 

4.  The  statement  by  one  killed  on  being 
mistaken  for  a  burglar  at  about  11  o'clock 
p.  H.,  made  while  in  his  store  at  8  o'clock 
p.  H.,  as  to  where  he  intended  to  spend  the 
night,  is  not  admissible  as  res  geata  in  an 
action  to  hold  his  assailant  liable  for  dam- 
ages for  his  death. 

Witness  —  transaction  with  decedent  » 
contradiction  of  testimony  as  to  con- 
versation. 

5.  Defendant  in  an  action  for  damages 
for  killing  a  person  may  contradict  wit- 
Note. —As  to  justifiable  killing  as  a  de- 
fense in  an  action  for  death  intentionally 
inflicted,  see  note  to  Suell  v.  Derricott,  23 
L.R.A.(N.S.)  996.  And  as  to  civil  liability 
for  death  of  trespasser,  caused  by  a  spring 
gun  or  other  dangerous  mantrap  on  one's 
own  premises,  see  notes  to  State  v.  Barr,  29 
L.R.A.  154,  and  Scheuermann  v.  Scharfen-. 
berg,  24  L.R.A.(N.S.)    369. 

As  to  homicide  in  defense  of  family  and 
dwelling,  see  note  to  State  v.  Gray,  ante, 
71,  and  67  L.R.A.  546. 

As  to  homicide  in  defense  of  family  and 
relations,  see  note  to  Bailey  v.  People,  ante, 
146,  and  67  L.R.A.  546. 

As  to  criminal  liability  because  of  a 
spring  gun  or  other  dangerous  mantrap 
upon  one's  own  premises,  see  note  to  State 
V.  Marfaudille,  14  L.RA.(N.S.)   346. 
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nesses  who  testify  as  to  his  first  statement 
to  aii(>ther  person,  upon  the  latter's  arrival 
upon  the  scene  of  the  homicide,  and  state 
what  the  conversation  was,  and  it  is  im- 
material that  the  witnesses  differ  as  to 
where  he  was  located  at  the  time  of  the  con- 
versation, if  all  agree  that  the  conversa- 
tion referred  to  by  all  parties  was  the  same. 

Same  *-  transaction  resulting  in  killing. 

6.  One  from  whom  damages  are  sought 
for  killing  another  is  not  competent  to  tes- 
tify generally  as  to  the  transaction. 

Evidence  —  coroner's  verdict  —  JastlA- 
catlon  of  accused. 

7.  In  an  action  to  hold  one  liable  in  dam- 
ages for  killing  another,  a  statement  in  the 
coroner's  verdict  to  the  effect  that  he  was 
justified  in  his  act  is  properly  admissible  in 
evidence,  where  the  coroner  is  by  statute 
required  to  make  up  a  verdict  showing  how 
decedent  came  to  his  death,  and  cause  the 
arrest  of  anyone  implicated  as  his  unlaw- 
ful slayer. 

Appeal  —  prejudicial  remark  of  court 
—  error. 

8.  It  is  prejudicial  error  for  the  court  to 
instruct  counsel  in  the  presence  of  the  jury 
that  it  is  not  permissible  to  manufacture 
anything  in  the  case,  where  the  remark  is 
unwarranted  by  any  circumstance. 

Appeal  —  argument   of    counsel  ^  re- 
quest to  consider  loss. 

9.  It  is  not  error  for  counsel,  in  arguing 
to  the  jury  an  action  to  hold  one  liable  in 
damages  for  killing  another,  to  ask  them 
to  consider  what  the  life  of  decedent  would 
be  worth  to  his  widow  and  children. 

(Vickers  and  Fanner,  JJ.,  dissent.) 

(February  20,  1913.) 

Ij^RROR  to  the  Appellate  Court  for  the 
J  Third  District  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court 
for  Moultrie  County,  in  plaintiff's  favor,  in 
an  action  brought  to  recover  damages  for 
the  alleged  wrongful  killing  of  plaintiff's 
intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  C.  Craig,  John  E. 
Jennings,  and  Henry  I.  Green,  for  plain- 
tiff in  error: 

The  judgment  cannot  be  sustained  upon 
any  count  of  the  declaration  except  the 
third,  unless  it  be  conclusively  shown  that 
an  assault  and  battery,  as  charged  in  the 
declaration,  was  wilfully  and  intention- 
ally committed. 

Re  Murphy,  109  111.  31;  Re  Mullin,  118 
111.  651,  9  N.  E.  208;  Jemberg  v.  Mix,  199 
111.  254,  66  N.  E.  242;  Gilmore  v.  Fuller, 
198  111.  143,  60  L.R.A.  286,  65  N.  E.  84, 
13  Am.  Neg.  Rep.  38;  Paxton  v.  Boyer, 
67  111.  132,  16  Am.  Rep.  615;  Razor  v. 
Kinsey,  56  III.  App.  605. 

And  under  the  third  count,  no  recovery 
can  be  had  unless  plaintiff's  intestate,  at 
40  L.R.A.(N.S.) 


the  time  he  received  the  injuries  which  re- 
suited  in  his  death,  was 'himself  exercising 
due  care  and  caution  for  his  own  safety. 

I>ake  Shore  ft  M.  S.  R.  Co.  v.  Hesstons, 
160  III.  566,  37  N.  E.  905;  Calumet  Iron 
k  Steel  Co.  v.  Martin,  115  III.  368,  3  N.  E. 
466,  14  Am.  Neg.  Cas.  268;  Fulton  County 
N.  G.  R.  Co.  V.  Butler,  48  111.  App.  301. 

No  recovery  could  be  had  under  these 
counts  of  the  declaration  charging  the  de- 
fendant with  wantonly  and  maliciously  kill- 
ing Ralph  M.  Foster,  except  the  averments 
of  these  counts  were  proved  by  the  evidence 
beyond  a  reasonable  doubt. 

Smith  V.  Lawley,  149  111.  App.  480; 
Franklin  Union  No.  4  v.  People,  220  III. 
389,  4  L.R.A.(N.S.)  1001,  110  Am.  St.  Rep. 
248,  77  N.  E.  176;  People  ex  rel.  Deneon 
V.  Sullivan, '218  111.  437,  75  N.  E.  1005; 
Germania  F.  Ins.  Co.  v.  Klewer,  329  111. 
612,  22  N.  E.  489;  Sprague  v.  Dodge,  48 
111.  142,  95  Am.  Dec.  523;  Crandall  v. 
Dawson,  6  111.  556;  McConnel  v.  Dela- 
ware Mut.  Safety  Ins.  Co.  18  III.  229. 

Testimony  offered  by  plaintiff  in  an  at- 
tempt to  account  for  Foster's  presence 
under  Shepherd's  window  on  the  occasion 
in  question  was  clearly  incompetent. 

Jones  V.  Cline,  84  111.  App.  428;  Louis- 
ville &  N.  R.  Co.  V.  Berry,  9  Ky.  L.  Rep. 
683;  Phillips  v.  Vermillion,  91  III.  App. 
133. 

Foster's  declarations  or  statements  to  the 
witness  Drake,  as  to  where  he  intended  to 
spend  the  night  of  August  19th  (the  night 
of  his  death),  were  clearly  incompetent. 

Chicago  k  E.  I.  R.  Co.  v.  Chancellor,  166 
111.  438,  46  N.  E.  269;  Siebert  v.  People, 
143  III.  684,  32  N.  E.  431. 

The  instructions  must  be  based  on  the 
evidence. 

Lusk  V.  Throop,  189  III.  127,  69  N.  E. 
529;  Hartman  v.  Loptien,  93  III.  App.  472; 
Boldenwick  v.  Cahill,  187  III.  218,  68  N.  E. 
351;  Chicago,  B.  &  Q.  R.  Co.  v.  Lee,  68 
III.  578;  Elston  &  W.  Gravel  Road  Co.  v. 
People,  96  III.  584. 

An  instruction  submitting  to  the  jury 
as  a  question  of  fact,  whether  the  defend- 
ant was  justified  in  firing  the  shot  or  shots 
in  consequence  of  which  plaintiff's  intestate 
died,  and  inviting  the  jury  to  fm  its  own 
standards  of  legal  liability,  without  any 
guidance  by  the  court,  is  erroneous. 

People  ex  rel,  Bibb  v.  Alton,  193  111.  311, 
56  L.R.A.  95,  61  N.  E.  1077;  Henderson  v. 
Henderson,  88  III.  261 ;  Toledo,  St.  L.  &  K. 
C.  R.  Co.  V.  Bailey,  145  III.  169,  33  N.  E. 
1089;  Byers  v.  Thompson,  66  III.  421;  Aus- 
tine  V.  People,  110  III.  8,  264;  Sexton  v. 
Barrie,  102  III.  App.  592;  Mitchell  v.  Fond 
Du  Lac,  61  111.  174;  LaBorte  v.  Wallace, 
89  111.  App.  617. 

So  much  of  the  coroner's  verdict  as  r^ 
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lated  to  the  circumstances  under  which  the 
defendant  fired  the  shot  in  question  was 
competent  evidence;  the  only  portion  of  the 
verdict  that  was  incompetent  was  the  con- 
clusion as  to  why  the  defendant  fired  the 
shot  in  question. 

Untt«d  States  L.  Ins.  Co.  v.  Vocke 
(United  SUtes  L.  Ins.  Co.  v.  Kielgast)  129 
III.  557,  6  LJI.A.  65,  22  N.  E.  467;  Lake 
Shore  ft  M.  S.  R.  Co.  v.  Taylor,  46  111. 
App.  506. 

Where  the  verdict  of  the  jury  was  the  re- 
sult of  prejudice,  passion,  and  a  miscon- 
ception of  fact,  the  judgment  should  he  re- 
versed. 

Lowenthal  v.  Streng,  90  111.  74;  Chicago 
Terminal  Transfer  R.  Co.  v.  Helbreg,  99 
III.  App.  570;  Chicago  Union  Traction  Co. 
V.  Wirkus,  131  111.  App.  487;  Swift  &  Co. 
V.  Rennard,  128  III.  App.  186. 

Merely  sustaining  objections  and  ad- 
monishing counsel  will  not  obviate  the 
effects  of  improper  remarks. 

Chicago  Union  Traction  Co.  v.  Lauth,  216 
111.  183,  74  N.  C.  738;  Wabash  R.  Co.  v. 
Billings,  212  111.  41,  72  N.  E.  2;  Chicago 
City  R.  Co.  V.  Rcddick,  139  lU.  App.  167. 

The  only  remedy  for  improper  remarks 
made  by  counsel  for  plaintiff  in  this  kind 
of  a  case  is  to  set  aside  the  verdict  of  the 
jury  and  grant  a  new  trial. 

Chicago  Union  Traction  Co.  v.  Wirkus, 
131  111.  App.  487;  Chicago  City  R.  Co.  v. 
Math,  114  111.  App.  350;.  Swift  &  Co.  v. 
Rennard,  128  111.  App.  186;  Weber  v.  Chi- 
cago, B.  ft  Q.  R.  Co.  142  111.  App.  554. 

Plaintiff's  intestate,  at  the  time  he  was 
injured,  being  engaged  in  the  commission 
of  an  unlawful  act,  his  administratrix  can- 
not recover  in  this  case  for  injuries  received 
by  him  under  such  circumstances. 

Devor  v.  Knauer,  84  III.  App.  184;  Gil- 
more  V.  Fuller,  198  111.  140,  60  L.R.A.  286, 
65  N.  £.  84,  13  Am.  Neg.  Rep.  38;  Hall 
V.  Corcoran,  107  Mass.  251,  9  Am.  Rep.  30; 
Ellison  V.  Adams  Exp.  Co.  245  111.  410, 
—  LJl.A.(N.S.)  — ,  92  N.  E.  277;  Higgins 
V.  Minaghan,  76  Wis.  298,  45  N.  W.  127; 
Morris  v.  Piatt,  32  Conn.  75;  Locher  v. 
Kluga,  97  111.  App.  522;  Galbraith  v.  Flem- 
ing, 60  Mich.  403,  27  N.  W.  581;  Paxton 
v.  Boyer,  67  111.  132,  16  Am.  Rep.  615. 

It  was  improper  for  the  court  to  allow 
the  plaintiff  to  introduce  evidence  rela- 
tive to  the  sidewalk  leading  from  the  south 
of  the  house,  and  to  show  that  that  side- 
walk was  taken  up  after  the  19th  day  of 
August,   1909. 

Howe  v.  Medaris,  183  111.  295,  55  N.  E. 
724;  Hodges  ▼.  Percival,  132  111.  53,  23  N. 
E.  423. 

The  verdict  was  excessive. 

Illinois  C.  R.  Co.  v.  Weldon,  52  111.  290; 
45  L.R.A.(N.S.) 


Chicago  City  R.  Co.  v.  Math,  114  111.  App. 
350. 

The  proper  elements  of  damage  to  be 
considered  by  a  jury  are:  The  pecuniary 
loss  resulting  from  the  death  of  deceased; 
his  character,  his  health,  habits,  actual 
earning  ability,  and  the  probable  dura- 
tion of  his  life,  as  tending  to  prove  the 
probable  increase  deceased  might  have 
made  to  his  estate  had  he  lived. 

Chicago  P.  ft  St.  L.  R.  Co.  v.  Woolridge, 
174  111.  334,  51  N.  E.  701;  Calvert  v. 
Springfield  Electric  Light  ft  P.  Co.  231 
111.  294,  14  L.R.A.(N.S.)  782,  83  N.  E. 
184,  12  Ann.  Cas.  423;  Chicago  ft  A.  B. 
Co.  V.  Shannon,  43  111.  347;  Jury  v.  Ogden, 
56  111.  App.  104;  Barnes  v.  Danville  Street 
R.  ft  Light  Co.  235  111.  571,  126  Am.  St. 
Rep.  237,  85  N.  E.  921;  Illinois  C.  R.  Co. 
V.  Weldon,  52  111.  290. 

Messrs.  E.  IE,  Wright,  W.  K.  WhItAeld. 
Whitley  A  Fitzgerald,  and  li.  J.  Mc- 
Ijanghlin,  for  defendant  in  error: 

If  a  person  is  killed  or  injured  by  the 
discharge  of  a  gun  in  the  hands  of  another, 
who  has  entire  control  of  it,  the  burden 
is  upon  the  latter  to  prove  that  the  gun 
was  not  fired  at  him  either  intentionally 
or  negligently,  but  the  result  was  inevi- 
table, and  without  the  least  fault  upon  the 
part  of  the  one  handling  the  gun. 

Atchison  v.  DuUam,  16  111.  App.  42; 
Underwood  v.  Hewson,  1  Strange,  596; 
Tally  V.  Ayres,  3  Sneed,  677;  Chataigne 
V.  Bergeron,  10  La.  Ann.  699;  Morgan  v. 
Cox,  22  Mo.  373,  66  Am.  Dec.  623;  Chiles 
V.  Drake,  2  Met.  (Ky.)  146,  74  Am.  Dec. 
406;  21  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
518,  519. 

The  charge  of  wilfulness  in  the  declar- 
ation need  not  be  established  in  order 
that  the  declaration  may  support  the  ver- 
dict and  judgment. 

Guianios  v.  DeCamp  Coal  Min.  Co.  242 
111.  278,  89  N.  E.  1003;  Joliet  v.  John- 
son,  177  111.  178,  52  N.  E.  498;  Wabash 
R.  Co.  V.  Billings,  212  111.  37,  72  N.  E.  2; 
Rock  Island  v.  Cuinely,  126  111.  408,  18 
N.  E.  753. 

■  The  jury  were  properly  instructed  in 
regard  to  the  coroner's  verdict,  for  the 
reason  that  the  portion  excluded  was  not 
properly  a  part  of  the  verdict. 

O'Donnell  v.  Chicago  ft  A.  R.  Co.  127 
111.  App.  432;  Cox  v.  Chicago  ft  N.  W.  R. 
Co.  92  111.  App.  15;  Lake  Shore  ft  M.  S. 
R.  Co.  V.  Taylor,  46  111.  App.  506;  Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Dahlin,  67 
111.  App.  99;  Peckham  v.  Modern  Woodmen, 
161  111.  App.  95. 

The  statute  of  this  state  defining  justi- 
fiable homicide  in  the  defense  of  a  man's 
habitation  was  correctly  interpreted. 

Hayner   v.   People,   213   111.    142,   72   N. 
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E.  792;  Gedye  v.  People,  170  111.  284,  48 
N.  E.  987;  Davidson  v.  People,  90  111.  221. 

The  propriety  of  the  argument  and  con- 
duct of  counsel  is  a  question  largely  ad- 
dressed to  the  sound  discretion  of  the  trial 
court. 

Chicago  k  G.  T.  R.  Co.  v.  Smith,  124 
111.  App.  627;  Chicago  City  R.  Co.  v. 
Strong,  230  111.  58,  82  N.  E.  335;  Chicago 
City  R.  Co.  V.  Foster,  226  111.  288,  80  N. 
E.  762;  Chicago  City  R.  Co.  v.  Creech, 
207  111.  400,  69  N.  E.  919;  North  Ameri- 
can Restaurant  k  Oyster  House  v.  McEl- 
ligott,  227  111.  317,  81  N.  E.  388;  Chicago 
City  R.  Co.  V.  Shreve,  128  111.  App.  462; 
Chicago  &  J.  Electric  R.  Co.  ▼.  Spence,  115 
111.  App.  466. 

''Malice,"  as  used  in  cases  of  civil  as- 
sault, means  a  wrongful  act  done  inten- 
tionally, without  just  cause  or  excuse. 

Re  Murphy,  109  111.  31. 

Where  the  defendant  was  engaged  in 
an  unlawful  act,  or  an  act  inherently  dan- 
gerous to  human  life,  then  the  intent  is 
not  material. 

Paxton  V.  Boyer,  67  111.  132,  16  Am. 
Rep.  615;  Kirton  v.  North  Chicago  Street 
R.  Co.  91  HI.  App.  654;  Nicholls  ▼.  Col- 
well,  113  111.  App.  219. 

The  doctrine  of  eo  malo  non  oritur  ac- 
tio has  no  application  to  this  case. 

Devor  v.  Knauer,  84  111.  App.  184;  Beach, 
Contrib.  Neg.  §  47;  Harris  v.  Hatfield,  71 
111.  298;  Holman  v.  Johnson,  Cowp.  pt. 
1,  p.  343. 

The  evidence  as  to  the  removal  of  the  side- 
walk  was   proper. 

Edmunds  Mfg.  Co.  v.  McFarland,  118  111. 
App.  266;  Pana  Coal  Co.  v.  Becker,  130 
111.  App.  40;  Slack  v.  Harris,  200  111.  96, 
65  N.  E.  669;  Illinois  C.  R.  Co.  v.  An- 
drews, 116  111.  App.  8. 

The  verdict  rendered  is  not  excessive. 

The  amount  given  was  reasonable  un- 
der  the   circumstances. 

Chicago  &  E.  I.  R.  Co.  v.  Heerey,  105 
IlL  App.  647;  Chicago  Terminal  Transfer 
R.  Co.  V.  O'Donnell,  114  111.  App.  345; 
Chicago  &  A.  R.  Co.  v.  Wilson,  225  111.  50, 
116  Am.  St.  Rep.  102,  80  N.  E.  56. 

The  defendant  was  clearly  an  incom- 
petent witness  to  testify  in  this  case  gen- 
erally. 

Hurd's  Rev.  Stat.  chap.  51,  §  2; 
Forbes  v.  Snyder,  04  111.  374;  Garrity  v. 
Catholic  Order  of  Forresters,  243  III.  411, 
90  N.  E.  763;  Dillon  v.  National  Council, 
K.  L.  S.  244  III.  202,  91  N.  E.  417 ;  Avery 
V.  Moore,  34  III.  App.  115;  Gibson  v. 
Gibson,  15  III.  App.  328. 

Cooke,  J.,  delivered  the  opinion  of  the 
court: 

The  appellate  court  for  the  third  dis- 
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trict  afl&rmed  a  judgment  of  the  circuit 
court  of  Moultrie  county  ag&inst  the  plain- 
tiff in  error  for  $7,750,  in  an  action  on  the 
case  brought  by  Ethel  M.  Foster,  as  ad- 
ministratrix of  the  estate  of  her  deceased 
husband,  Ralph  Foster,  to  recover  damages 
against  plaintiff  in  error,  Homer  Shep- 
herd, for  wrongfully  causing  the  death  of 
her  husband.  The  record  has  been  brought 
to  this  court  for  further  review  by  writ 
of   certiorari. 

The  declaration  contains  seven  counts. 
The  first  count  charges  plaintiff  in  error 
with  an  assault  vi  et  armis,  and  alleges  that 
on  the  19th  day  of  August,  1909,  plaintiff  in 
error  did  unlawfully  shoot  and  discharge  a 
pistol  at,  to,  and  against  defendant  in  er- 
ror's intestate,  and  did  then  and  there  there- 
by shoot  and  kill  the  said  Ralph  Foster. 
The  second,  fourth,  and  fifth  counts  also 
charge  an  unlawful  killing  of  Ralph  Foster, 
and  differ  from  the  first  count  only  in  that 
the  assault  in  these  counts  is  alleged  to  have 
been  wanton,  wilful,  and  malicious.  The 
third,  sixth,  and  seventh  counts  allege  an 
assault  by  negligently  and  carelessly  firing 
the  gun  at  deceased,  and  thereby  killing 
him.  All  of  the  counts  of  the  declaration 
are  in  trespass  vi  et  amUa;  and  the  qualify- 
ing words  "negligently  and  carelessly,'* 
found  in  the  third,  sixth,  and  seventh 
counts,  and  "wanton,  wilful,  and  malicioup/' 
used  in  the  second,  fourth,  and  fifth  counts, 
are  evidently  intended  to  express  the  vary- 
ing degrees  of  culpability  that  might  be 
shown  to  exist  by  the  evidence.  All  of  the 
counts  allege  that  the  death  of  the  defend- 
ant in  error's  intestate  was  caused  by  the 
direct  and  immediate  force  and  violence  of 
the  plaintiff  in  error  in  wrongfully  shooting 
him;  and  for  such  an  act  trespass  vi  et 
armia  or  trespass  on  the  case  is  the  proper 
form  of  action. 

At  the  close  of  the  evidence  for  defendant 
in  error,  and  again  at  the  close  of  all  the 
evidence,  plaintiff  in  error  entered  a  motion 
for  a  directed  verdict;  and  the  denial  of  this 
motion  is  among  the  rulings  of  the  court 
assigned  for  error.  As  will  be  seen  from 
what  is  said  hereafter  in  this  opinion,  there 
was  evidence  tending  to  support  the  allega- 
tions of  some  of  the  counts  of  the  declara- 
tion, and  the  motion  for  a  directed  verdict 
was  properly  denied. 

Ralph  Foster  was  a  young  man  about 
twenty-nine  years  of  age,  and,  excepting 
about  three  years'  absence  while  working  in 
Chicago,  had  resided  during  the  whole  of 
his  lifetime  in  the  village  of  Lovington, 
Illinois.  Plaintiff  in  error  was  about  the 
same  age,  and  these  two  young  men  had 
grown  up  together,  were  schoolmates,  and 
had  been  closely  associated  all  their  lives. 
Plaintiff  in  error's  wife  was  a  first  cousin 
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of  the  deceased,  and  their  families  were  in- 
timate and  on  friendly  terms.  Plaintiff  in 
error  was  an  official  of  the  Shepherd  Nation- 
al Bank,  located  at  Lovington.  The  father 
of  Ralph  Foster  had  been  a  merchant  in  Lov- 
ington, and  had  died  a  few  years  before 
the  death  of  his  son.  The  deceased,  at  the 
time  of  his  death,  was  acting  as  trustee 
under  the  last  will  and  testament  of  his 
father,  and  as  such  trustee  was  conducting 
the  mercantile  business  left  by  his  father. 
The  store  building  in  which  this  business 
was  conducted  was  located  at  the  northeast 
corner  of  the  intersection  of  the  streets 
known  as  State  and  Broadway.  The  resi- 
dence of  plaintiff  in  error  was  located  at 
the  northwest  comer  of  the  intersection  of 
the  streets  known,  as  State  and  Washington, 
three  blocks  west  of  the  Foster  store.  Ralph 
Foster's  residence  was  located  across  Wash- 
in^^ton  street,  east  from  the  residence  of 
Homer  Shepherd,  and  about  half  a  block 
north.  The  residence  of  the  mother  of 
Ralph  Foster  was  located  one  block  north 
and  one  or  one  and  one-half  blocks  west  of 
the  residence  of  plaintiff  in  error.  About 
11  o'clock  on  the  night  of  August  19,  1909, 
the.  reports  of  three  gunshots  were  heard  by 
persons  in  the  vicinity  of  the  residence  of 
plaintiff  in  error,  and  a  few  minutes  there- 
after the  dead  body  of  Ralph  Foster  was 
found  lying  on  the  sidewalk  on  the  north 
side  of  State  street,  immediately  south  of- 
the  residence  of  Homer  Shepherd.  The  body 
was  lying  on  its  back,  with  the  feet  about 
the  middle  of  the  sidewalk  and  extended  to- 
wards the  northwest,  and  the  head  lying 
south  of  the  south  line  of  the  sidewalk,  and 
extended  towards  the  southeast.  Upon  ex- 
amination, it  was  discovered  that  Foster 
had  been  shot  in  the  back;  the  bullet  en- 
tering just  above  the  right  shoulder  blade 
or  scapula,  and  about  4  inches  to  the  right 
of  the  spinal  column.  It  was  later  learned 
that  the  bullet  had  taken  a  downward 
course  through  the  lungs,  and  supposedly 
through  the  right  ventricle  of  the  heart,  and 
was  found  located  immediately  underneath 
the  skin,  4  inches  to  the  left  of  the  navel. 
Ralph  Foster  was  last  seen  alive  at  about 
10:30  o'clock  that  evening  on  Broadway 
street,  near  hia  store  building.  At  the  time 
the  body  was  found,  it  was  discovered  that 
the  two  lower  buttons  in  the  lapel  of  the 
trousers  were  unbuttoned,  and  the  trousers 
gaping.  The  theory  of  the  plaintiff  below 
(defendant  in  error  here),  is  that  the  de- 
ceased left  his  store  building  and  started  to 
CO  to  the  residence  of  his  mother  to  spend 
the  night  there;  and,  while  walking  along 
the  sidewalk  south  of  plaintiff  in  error's 
home,  he  stopped  under  a  tree,  with  his 
back  toward  the  south  side  of  the  Shepherd 
residence,  to  urinate,  and  was  shot  from 
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the  south  window  of  the  second-story  west 
room  of  the  Shepherd  house,  and  killed  at 
the  place  where  his  body  was  found.  Plaintiff 
in  error  does  not  deny  the  killing,  but  de- 
fends upon  the  theory  that  Foster  had  come 
across  the  street  from  his  own  home,  for 
the  purpose  of  frightening  him  by  pretend- 
ing to  be  a  burglar,  and  that  he  fired  the 
shots  from  the  west  window  of  his  bedroom, 
believing  that  deceased  was  a  burglar  in 
the  act  of  committing  a  burglary  upon  his 
residence  at  the  time,  and  that  he  acted  ^n 
defense  of  his  family  and  his  property. 
Neither  of  these  two  theories  is  supported 
by  the  testimony  of  eyewitnesses,  as,  of  the 
three  persons  who  knew  the  true  facts  con- 
cerning the  killing,  Ralph  Foster  is  dead, 
and  the  plaintiff  in  error  and  his  wife  are 
not  competent  to  testify.  If  thus  became 
necessary  to  determine  the  probabilities  as 
to  the  true  facts  entirely  from  the  surround- 
ing circumstances. 

The  house  of  the  plaintiff  in  error  is  lo- 
cated on  the  southeast  corner  of  the  block, 
and  faces  east  on  Washington  street,  with 
a  side  entrance  on  the  south  to  State  street. 
The  south  line  of  the  main  part  of  the  house 
is  located  19  feet  north  of  the  north  line  of 
the  sidewalk  on  the  north  side  of  State 
street.  The  house  is  a  story  and  a  half  in 
height,  and  to  the  west  there  extends  an  ad- 
dition, or  "L."  The  south  line  of  this  west 
portion  of  the  house  is  located  25  feet  north 
of  the  north  line  of  said  sidewalk.  The 
bedroom  occupied  by  plaintiff  in  error  and 
his  wife  was  located  on  the  second  floor,  in 
the  west  end  of  this  addition,  or  "L."  On 
the  south  side  of  this  room,  there  is  a  win- 
dow, and  there  is  also  a  window  in  the 
middle  of  the  west  end  of  the  room.  The 
bottom  of  each  of  these  windows  is  about 
12  or  13  feet  from  the  ground.  All  the 
evidence  tends  to  show  that  the  shots  were 
fired  from  the  room;  the  contention  of  de- 
fendant in  error  being  that  they  were  fired 
from  the  south  window,  while  plaintiff  in 
error  contends  they  were  fired  from  the  west 
window.  Immediately  west  of  the  Shep- 
herd residence,  and  in  the  same  block,  and 
about  100  feet  distant,  is  located  the  resi- 
dence of  Mrs.  E.  S.  Jones. 

The  circumstances  developed  by  the  evi- 
dence which  tends  to  support  the  theory  of 
defendant  in  error,  in  addition  to  those  men- 
tioned above,  are  these:  That  the  wife  of 
Ralph  Foster  was  absent  from  the  village 
on  the  night  in  question,  and  it  was  his  in- 
variable custom,  when  his  wife  was  away 
from  home,  to  spend  the  night  at  the  home 
of  his  mother,  and  that  one  of  the  routes 
which  could  be  taken  from  the  store  to  his 
mother's  home  led  over  the  sidewalk  south 
I  of  Homer  Shepherd's  residence;  that  the 
body  was  found  with  the  feet  upon  the  side- 
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walk  south,  and  a  little  east  of  the  south 
window  of  plaintiff  in  error's  bedroom,  and 
that  the  death  was  caused  from  a  wound 
infiicted  by  a  bullet  which  had  evidently 
penetrated  the  heart;  that  after  the  neigh- 
borhood had  been  aroused  and  a  crowd  had 
congregated  about  the  Shepherd  home,  and 
after  plaintiff  in  error  knew  whom  he  had 
killed,  he  stated  to  his  father-in-law,  Howell, 
immediately  upon  the  arrival  of  the  latter, 
"Dad,  I  have  got  my  victim,"  or  "Father,  I 
have  got  a  victim,"  or  "Well,  dad,  I  marked 
him  this  time,*'  the  statement  varying  as  it 
was  recounted  by  the  several  witnesses; 
that  the  following  morning,  upon  being 
asked  by  R.  E.  Bowers,  one  of  his 
neighbors,  why  he  did  it,  plaintiff  in  error 
replied,  "Well,  he  was  standing  looking  in 
at  the  window  at  me;"  and,  when  Bowers 
asked  him  how  he  shot  him  in  the  back 
while  he  was  looking  in  at  the  window  at 
him,  that  plaintiff  in  error  replied,  "He 
was  stooping  down,  looking  north;"  that 
the  deceased,  at  the  time  he  was  killed, 
wore  no  coat  or  vest,  but  wore  a  white 
shirt;  that  there  was  a  street  light,  con- 
sisting of  a  40  candle  power  incandescent 
light,  20  feet  from  the  ground,  at  the  inter- 
section of  State  and  Washington  streets,  and 
another  of  like  power  in  State  street,  286 
feet  west  of  the  west  line  of  Washington 
street,  and  that  there  was  a  coal  oil  lamp 
burning  in  the  east  window  of  the  Jones 
residence,  which  threw  a  light  partially  over 
the  yard  west  of  the  Shepherd  house;  that 
the  shot  which  killed  Foster  was  fired  with- 
in five  minutes  before  the  street  lights  were 
extinguished,  at  11  o'clock;  and  that  the 
straw  hat  worn  by  Foster  at  the  time  of  his 
death  was  found  beside  the  body.  Witness- 
es for  defendant  in  error  also  testified  that 
on  the  night  in  question  there  was  a  board 
walk  extending  from  the  south  porch  of  the 
Shepherd  house  to  the  brick  sidewalk,  and 
that  Foster's  body  was  found  slightly  west 
of  the  extended  west  line  of  this  board  walk, 
and  that  a  day  or  two  afterward  this  board 
walk  was  removed.  While  there  was  no 
evidence  whatever  as  to  the  condition  of  the 
walk,  this  testimony  was  evidently  offered 
to  afford  a  basis  for  drawing  the  inference 
that  the  boards  of  this  walk  contained  bul- 
let holes,  which  would  support  the  theory 
that  the  shots  had  been  fired  from  the  south 
window. 

The  circumstances  shown  by  the  evidence 
which  tend  to  support  the  theory  of  plain- 
tiff in  error,  in  addition  to  those  enumerat- 
ed in  the  general  statement  of  facts  here- 
inbefore made,  are  that,  previous  to  the 
time  Ralph  Foster  was  killed,  burglars  were 
supposed  to  be  in  the  vicinity  of  the  Shep- 
herd home;  that  one  night,  about  a  week 
previous,  Mrs.  Jones  caused  to  be  reported 
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to  the  night  watchman  that  she  had  seen 
men  around  her  residence,  and  that  they 
had  gone  from  there  to  the  Shepherd  resi- 
dence, that  she  believed  them  to  be  burglars; 
that  the  night  watchman  spent  the  greater 
part  of  the  remainder  of  that  night  upon 
the  Shepherd  premises,  keeping  a  lookout 
for  burglars;  that  the  next  day  he  caused 
this  information  to  be  communicated  to 
plaintiff  in  error,  together  with  the  further 
information  that  he  would  probably  spend 
at  least  a  portion  of  the  next  night  on  the 
premises  of  plaintiff  in  error ;  that  at  about 
the  same  time  another  near  neighbor  of 
plaintiff  in  error  detected  men  peering  into 
the  windows  of  his  residence  in  the  night- 
time; that  the  following  day  he  detailed  this 
circumstance  to  plaintiff  in  error  as  an  ex- 
planation of  why  he  was  making  a  deposit 
in  the  bank;  that  there  were  three  bullet 
holes  in  the  screen  of  the  west  window  of 
the  bedroom  was  testified  to  by  three  wit- 
nesses, one  of  whom  saw  the  holes  there  an 
hour  after  the  killing,  and  the  other  two 
saw  the  same  holes  in  the  screen  before  it 
was  removed  on  the  following  morning;  that 
the  south  window  and  the  west  window  of 
that  bedroom  were  of  different  sizes,  the 
south  window  being  narrower  and  shorter 
than  the  west  window,  so  that  the  screens 
could  not  be  interchanged;  that  there  were 
powder  marks  around  each  of  the  three  holes 
in  the  screen;  that  the  deceased  could  not 
have  been  killed  at  the  spot  where  his  body 
was  found,  by  shots  fired  from  the  west 
window;  that  the  board  walk  in  question 
had  been  removed  and  broken  up  two  or 
three  months  prior  to  the  time  of  the  kill- 
ing; that,  a  few  minutes  before  the  shots 
were  fired,  a  lamp  was  burning  in  the  front 
room  of  Ralph  Foster's  home,  and  the  front 
door  was  open,  and  that  the  same  condition 
was  found  to  exist  shortly  after  Foster  was 
killed;  that  the  course  taken  by  the  bullet, 
together  with  the  testimony  of  Dr.  Hoover 
that  the  bullet  jdid  not  strike  any  bones,  and 
was  not  deflected  from  its  course,  indicated 
that  the  shot  could  not  have  been  fired  un- 
der the  circumstances  claimed  by  defendant 
in  error.  The  south  window  was  12  or  13 
feet  from  the  ground,  and  the  north  line  of 
the  sidewalk  was  25  feet  from  the  south  line 
of  that  part  of  the  Shepherd  residence.  It 
IS  contended  by  plaintiff  in  error  that,  if 
a  shot  was  fired  from  some  point  inside  the 
south  window,  so  that  the  bullet  would 
penetrate  the  body  of  a  man  of  average 
height  just  above  the  shoulder  blade  or 
scapula,  while  he  was  standing  in  the  cen- 
ter of  the  sidewalk,  and  the  course  of  the 
bullet  was  not  deflected,  it  would  pass  out  of 
the  body  at  a  point  considerably  above  the 
navel. 

Dr.  Hoover  testified  that  he  did  not  make 
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a  poet  mortem  examination,  but  that  the 
bullet  was  perfect,  and  showed  no  signs  of 
having  struck  any  solid  object,  from  which 
he  inferred  that  it  had  passed  through  only 
muscular  tissue  and  had  not  been  deflected. 
Assuming  that  there  was  no  deflection,  and 
that  the  bullet  took  a  straight  course  from 
the  point  of  entrance  in  the  shoulder  to  the 
point  where  it  was  found,  near  the  navel, 
he  gave  it  as  his  opinion  that  it  passed 
through  the  lung,  and  also  through  the 
right  ventricle  of  the  heart.  In  support  of 
this  theory,  he  says  he  found  that  the  nose 
had  emitted  bloody  froth,  which  indicated 
that  the  lung  had  been  punctured,  and  that 
there 'had  been  respiration  after  the  wound 
was  inflicted,  and  that  the  eyes  were  wide 
open  and  staring,  which  indicated  a  wound 
in  the  heart  and  an  eflfort  to  respire  after- 
wards. He  testified,  further,  that,  if  the 
bullet  passed  through  that  portion  of  the 
heart  which,  in  his  judgment,  it  must  have 
passed  through  if  it  pursued  a  direct  course 
from  the  point  of  entrance  to  where  it  was 
found  beneath  the  skin,  Foster  would  still 
have  been  able  to  walk  or  run  at  least  100 
feet  after  receiving  the  wound,  and  before 
collapsing. 

It  was  further  shown,  on  behalf  of  plain- 
tiff in  error,  by  three  witnesses,  that,  after 
the  report  was  made  that  burglars  had  been 
been  in  the  vicinity  of  the  plaintiff  in  er- 
ror's home,  Ralph  Foster  had  proposed  to 
them,  severally,  that  they  go  with  him,  in 
the  nighttime,  to  the  home  of  plaintiff  in  cr- 
ror,  and,  by  pretending  to  be  burglars, 
'"scare  the  stuffing  out  of  him,"  or  "scare 
the  water  out  of  him."  The  place  of  these 
conversations  was  fixed  at  the  Foster  store; 
and,  with  the  exception  of  one  conversation, 
the  witnesses  each  named  others  who  were 
in  the  store  at  the  time  of  the  respective 
conversation.  Defendant  in  error  called 
these  persons,  and  they  either  denied  that 
they  were  in  the  store  at  the  times  indi- 
cated, or  that  they  heard  any  such  conver- 
sation. It  was  also  shown,  as  a  result  of 
tests  made  under  conditions  similar  to  those 
existing  at  the  time  Foster  was  killed — in 
the  nighttime,  with  the  street  lights  burn- 
ing, and  with  a  lamp  burning  in  the  east 
window  of  the  Jones  residence — that  men 
dressed  as  Foster  was,  at  the  time  he  was 
killed,  could  not  be  identified  in  the  Shep- 
herd yard  nor  their  features  distinguished 
from  the  west  bedroom  window,  and  that  it 
was  only  possible  to  tell  that  they  were 
human  beings. 

It  further  appeared  from  the  testimony 
that,  immediately  after  the  killing,  plaintiff 
in  error  raised  an  alarm  and  called  for  help. 
When  one  of  his  neighbors,  E.  B.  Burwell, 
arrived,  plaintiff  in  error  requested  him  to 
phone  uptown,  stating  that  he  thought  he 
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had  a  victim  down  there.  After  attempting 
to  telephone  from  the  Jones'  residence,  as  he 
had  been  requested,  Burwell  returned  to  the 
Shepherd  residence,  where  he  and  other 
neighbors  examined  the  body  by  the  light 
of  a  lantern.  Plaintiff  in  error,  who  was 
still  in  his  bedroom,  inquired  who  it  was, 
and,  upon  being  informed  that  it  was  Ralph 
Foster,  exclaimed,  ''Oh,  my  God!"  began  to 
cry,  and  said  it  was  his  wife's  cousin  and 
best  friend.  It  also  appeared  from  the  tes- 
timony of  Bowers  that,  during  the  conversa- 
tion plaintiff  in  error  had  with  him  the  next 
morning,  he  pointed  out  the  spot  between 
the  west  end  of  the  house  and  the  walnut 
tree  where  he  claimed  Foster  was  when  the 
shots  were  fired. 

In  order  to  contradict  and  impeach  th€ 
witnesses  who  testified  to  the  statements 
made  by  plaintiff  in  error  to  his  father-in- 
law  (Howell)  upon  his  arrival  at  the  Shep- 
herd home  immediately  after  the  killing, 
Howell  was  placed  upon  the  stand  and  tes- 
tified that  plaintiff  in  error  had  not  made 
any  of  the  statements  attributed  to  him,  but 
that  he  did,  in  fact,  say,  "My  God,  dad! 
To  think  Ralph  w*as  the  victim!"  This  wit- 
ness was  then  allowed  to  detail  the  whole  of 
the  conversation  which  he  had  with  plain- 
tiff in  error  on  that  occasion,  which  was, 
in  substance,  that,  in  response  to  an  in- 
quiry as  to  how  it  had  happened,  plaintiff 
in  error  said  that  he  shot  Foster  out  of  the 
west  bedroom  window,  thinking  he  was  a 
burglar;  that  it  was  dark,  and  he  could 
not  tell  who  Foster  was;  that  his  wife  had 
awakened  him  and  told  him  there  was 
a  man  out  there  by  the  cobhouse,  a 
building  which  stood  on  the  line  be- 
tween the  Jones  and  Shepherd  properties; 
that  he  tried  to  reassure  his  wife  and  con- 
vince her  she  was  mistaken,  but  she  insist- 
ed that  there  was  someone  there,  and  he 
arose  and  looked  out  of  the  window,  but  did 
not  see  anyone;  that  he  listened  and  thought 
he  could  hear  someone  while  he  was  at- 
tempting to  look  out  of  the  north  window; 
that  he  heard  a  noise  as.  though  someone 
had  entered  the  house  and  was  walking 
across  the  floor;  that,  while  he  was  still  at 
this  north  window,  his  wife  snapped  her 
fingers  and  attracted  his  attention  to  the 
west  window ;  that  he  moved  over  there,  and 
was  finallv  able  to  discern  a  form  in  the 
yard  west  of  the  house,  just  a  little  bit 
north  of  the  west  window,  and  4  or  5  feet 
west  of  the  house,  in  the  shadow  of  a  small 
walnut  tree  which  stood  about  21  feet  west 
of  the  house;  that  he  then  secured  his  re- 
volver from  under  the  mattress  of  the  bed, 
and  fired  it  three  times  through  the  window 
screen,  thinking  he  would  scare  the  man 
away;  that  Foster  ran  to  the  south,  and  he 
heard  him  groan;  and  that  be  (Shepherd) 
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then  got  over  out  of  the  way  of  the  window 
and  laid  down  on  the  floor  close  to  the 
wall  of  the  room.  From  this  evidence  it  is 
apparent  that  the  question  whether  the 
plaintiff  in  error  was  liable  was  a  very  close 
one;  and,  under  this  state  of  the  proof,  it 
was  of  the  utmost  importance  that  no  error 
should  intervene  that  would  be  prejudicial. 

If  the  plaintiff  in  error  fired  the  fatal 
shot  in  good  faith,  believing  that  it  was  nec- 
ccssary  to  prevent  the  commission  of  a  bur- 
glary upon  his  residence,  he  would  not  be 
liable,  although  it  might  afterwards  turn 
out  that  the  alleged  attempt  at  burglary 
was  a  mere  jest  or  an  attempt  to  frighten 
him,  if  the  circumstances  were  such  that 
other  reasonable  men  would  have  been  alike 
mistaken  as  to  the  purposes  of  the  deceased. 

The  well-established  doctrine  in  the  law 
of  self-defense,  that  men,  when  threatened 
with  danger,  may  in  good  faith  act  upon 
appearances,  and  will  not  be  held  criminally 
liable  for  a  mistake  in  the  extent  of  danger, 
where,  from  all  the  facts  and  circumstances, 
it  can  be  seen  that  other  reasonable  men 
would  have  believed  that  a  resort  to  self- 
defense  was  necessary,  is  applicable  to  an 
act  committed  in  defense  of  habitation  as 
well  as  one  which  is  comxaitted  in  defense 
of  person. 

Where  one  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a 
felony,  such  as  burglary,  and  is  killed,  or 
where  o^ie  in  a  violent,  riotous,  or  tumul- 
tuous manner,  attempts  to  enter  the  habi- 
tation of  another  for  the  purpose  of  assault- 
ing or  offering  personal  violence  to  any 
person  dwelling  or  being  therein,  and  is 
killed  to  prevent  the  contemplated  offense, 
such  killing  will  be  justifiable  under  the 
law  of  self-defense;  and  so,  if  one  is  com- 
mitting acts  in  or  about  a  dwelling,  which 
reasonably  and  in  good  faith  are  believed  to 
manifest  a  felonious  intent,  a  man  having 
the  right  of  defense  as  to  such  dwelling  may 
resort  to  force  to  repel  the  attack  or  pre- 
vent the  felony,  and  his  act  may  be  justified, 
under  the  law  of  self-defense,  although  it 
might  afterwards  turn  out  that  no  felony 
was,  in  fact,  contemplated,  but  the  only 
design  was  to  frighten  the  persons  in  such 
dwelling.  Reins  v.  People,  30  III.  256; 
Greschia  v.  People,  63  111.  295.  While 
these  salutary  principles  of  self-defense  are 
firmly  imbedded  in  the  law  of  this  state,  it 
is  equally  well  settled  that  a  bare  fear  of 
any  of  these  offenses,  to  prevent  which  the 
homicide  is  alleged  to  have  been  committed, 
is  not  sufficient  to  justify  the  act  under  the 
doctrine  of  self-defense.  As  declared  by  our 
legislature  in  §  148  of  the  Criminal  Code 
(Hurd's  Rev.  Stat.  1911,  chap.  38),  and  an- 
nounced by  numerous  decisions  of  this  court, 
the  circumstances  must  be  such  as  to  ex- 
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cite  the  fears  of  a  reasonable  person,  and 
the  act  must  be  the  result  of  such  reason- 
able fears.  Whether  the  killing  of  the  de- 
ceased by  plaintiff  in  error  occurred  under 
circumstances  which  justify  the  act  under 
the  doctrine  of  self-defense,  or  proceeded 
from  some  other  motive,  was  a  question 
of  fact  to  be  determined  by  the  jury,  under 
proper  instructions,  from  a  consideration  of 
the  evidence. 

The  whole  of  defendant  in  error's  case 
was  predicated  upon  the  theory  that  the  de- 
ceased was  on  his  way  from  his  store  to  his 
mother's  residence,  where  he  expected  to 
spend  the  night,  at  the  time  he  was  killed; 
and  any  proof  made,  which  tended  to  bear 
upon  that  question,  is  of  vital  importance. 
It  was  only  upon  that  theory  that  any  at- 
tempt was  made  by  defendant  in  error  to 
account  for  his  presence  at  the  place  where 
his  bodv  was  found.  Defendant  in  error 
called  Jacob  R.  Drake  as  a  witness  in  her 
behalf.  Drake  was  employed  in  a  bank  in 
the  village  of  Lovington,  and  on  the  evening 
of  August  19th  had  called  upon  Ralph  Fos- 
ter at  his  store  at  about  8  o'clock,  and  re- 
mained there  between  5  and  10  minutes,  and 
that  was  the  last  time  he  had  seen  him. 
The  other  proof  had  disclosed  that  after 
that  time  Foster  had  gone  to  various  parts 
of  the  village,  and  had  thereafter  returned 
to  the  vicinity  of  his  store,  where  he  was 
last  seen  at  about  half  past  10  o'clock. 
After  the  witness  Drake  had  testified  to  his 
visit  with  Foster  about  8  o'clock  that  even- 
ing, he  was  asked,  "Do  you  know  where  he 
was  to  stay  that  night f  This  was  objected 
to  by  counsel  for  plaintiff  in  error  upon  the 
ground  that  it  called  for  a  conclusion  or  for 
a  conversation,  which  would  be  incompetent ; 
and  counsel  for  plaintiff  in  error  requested 
that  it  first  be  shown  whether  he  had  se- 
cured his  information  through  a  conversa- 
tion. The  court  overruled  the  objection, 
and  declined  to  require  any  preliminary 
proof  to  be  made,  and  directed  the  witness 
to  answer  the  question.  Before  the  wit- 
ness could  answer,  counsel  propounded  an- 
other question,  and  proceeded  to  conduct  a 
different  line  of  examination  for  a  time,  and 
then,  recurring  to  this  subject,  asked,  "Now, 
if  you  know  where  Ralph  Foster  was  going 
to  spend  that  night,  I  wish  you  would  tell 
the  jury  where  he  had  arranged  to  go,  or 
where  he  was  going  to  spend  the  night.** 
The  same  objections  were  made  and  over- 
ruled. The  witness  then  started  to  re- 
spond, "I  was  told" — when  an  objection 
was  interposed  and  sustained.  Counsel  for 
plaintiff  in  error  then  requested  the  court 
to  instruct  the  witness  that  he  should  not 
state  what  he  was  told  by  someone,  to  which 
the  court  responded  that  he  did  not  think 
anybody  ought  to  instruct  the  witness  what 
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to  answer.    The  record  then  shows  that  the 
witness  made  the  irrelevant  and  irrespon- 
siTe  answer,  "Yes,"  whereupon  he  was  asked 
where  Foster  was  to  stay  that  night.    To 
this  question  counsel  again  interposed  an  ob- 
jection, unless  it  should  first  be  disclosed 
that  he  derived  his  knowledge  from  sources 
other  than   a  conversation.    The  objection 
waa  overruled,  and  the  witness  was  permit- 
ted to  answer  that  Foster  was  to  spend  the 
nip^ht  with  his  mother;  and  this,  together 
with  the  testimony  of  Foster's  mother  as  to 
his   invariable  custom,  when  his  wife  was 
away  from  home,  was  the  only  evidence  on 
this  subject.    On  cross-examination  it  devel- 
oped that  all  the  witness  knew  about  the 
question   where   Foster  was  to    spend    the 
night  was  what  Foster  had  told  him  in  the 
conversation  he  had  with  him  at  8  o'clock 
that    evening.    When    this   was    developed, 
counsel  for  plaintiff  in  error  moved  to  ex- 
clude the  testimony   of  the  witness  as  to 
where  Ralph  Foster  expected  to  spend  the 
night,  whereupon  the  counsel  for  defendant 
in  error,  who  had  conducted  the  examina- 
tion, stated  that  he  did  not  oppose  that  mo- 
tion, and  the  testimony  was  stricken. 

It  frequently  occurs  in  the  trial  of  cases 
that  irrelevant  and  incompetent  testimony 
inadvertently  creeps  in,  and  the  only  remedy 
the  party  has  is  to  have  the  court  exclude  it, 
and  to  instruct  the  jury  that  they  should 
not  consider  such  excluded  testimony.  Or- 
dinarily this  is  sufficient  to  protect  the 
rights  of  the  parties;  but  under  the  state  of 
the  proof  in  this  case,  and  the  circumstances 
attending  the  giving  of  this  testimony,  we 
are  of  the  opinion  that  the  refusal  of  the 
court  to  first  require  counsel  for  defendant 
in  error  to  elicit  from  the  witness  the 
source  of  his  information  was  of  such  a  prej- 
udicial character  as  to  require  a  reversal 
of  this  judgment.  It  is  true  that,  when 
it  finally  developed  that  the  witness  had  no 
information  on  the  subject,  except  what  he 
testified  Foster  told  him,  the  court  struck 
this  testimony  from  the  record,  and,  when 
the  jury  were  being  instructed,  told  them, 
generally,  not  to  consider  any  testimony 
which  had  been  stricken.  Yet  we  are  all 
aware  of  the  frailties  of  the  human  mind, 
and  we  know  that,  while  that  testimony  was 
stricken  from  this  record,  the  impression 
it  made,  bearing,  as  it  did,  upon  one  of  the 
vital  questions  in  the  ease,  could  not  be 
obliterated  from  the  minds  of  the  jurors; 
and  it  is  impossible  to  say  that  this  cir- 
cumstance did  not  infiuence  the  jury  in  ar- 
riving at  their  verdict.  The  fact  that  this 
testimony  was  apparently  elicited  by  coun- 
sel for  defendant  in  error,  with  the  full 
knowledge  that  it  was  incompetent  and 
must  therefore  be  stricken,  adds  to  the 
gravity  of  the  situation.  This  case  was  hot- 
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ly  contested.  Able  counsel  were  employed 
on  either  side,  and  this  was  the  second  time 
the  case  had  been  tried.  There  is  every 
indication  that  the  most  careful  and  skilful 
preparation  had  been  made  on  both  sides  for 
the  trial.  It  is  improbable  that  the  witness 
Drake  was  called  to  the  stand  and  interro- 
gated on  this  subject  without  a  full  knowl- 
edge on  the  part  of  counsel  for  the  defend- 
ant in  error  as  to  the  subjects  concerning 
which  he  would  testify,  and  the  source  of 
his  information.  The  manner  in  which  the 
questions  were  framed,  the  fact  that  coun- 
sel themselves  refrained  from  making  the 
preliminary  examination  suggested,  the 
promptness  with  which  they  agreed  that  the 
testimony  should  be  stricken,  all  indicate  a 
knowledge  of  the  situation.  The  whole  cir- 
cumstance leads  one  to  the  conclusion  that 
it  was  the  purpose  of  counsel  to  get  this 
incompetent  statement  before  the  jury  and 
to  secure  the  benefit  of  the  impression  it 
would  make,  even  though  it  must  be  im- 
mediately stricken  from  the  record. 

Counsel  for  defendant  in  error  now  in- 
sist that  this  testimony  was  competent  as  a 
part  of  the  res  gestw,  and  cite  authority  to 
the  effect  that  proof  may  be  offered  to  show 
statements  made  by  a  deceased  person  at  the 
time  of  his  departure,  or  starting  upon  a 
journey,  in  reJFerence  to  his  destination. 
This  is  the  law;  but,  in  order  to  be  consid- 
ered as  a  part  of  the  res  geatcs,  the  state- 
ment made  must  be  immediately  connected 
with  the  act  of  departure.  Chicago  &  E.  I. 
R.  Co.  V.  Chancellor,  166  111.  438,  46  N.  E. 
269,  1  Am.  Neg.  Rep.  408.  In  this  case  the 
statement  was  made  about  8  o'clock  in  the 
evening,  whereas  Ralph  Foster  did  not 
finally  leave  his  store  until  at  least  half- 
past  10  o'clock,  and  in  the  meantime  he  was 
in  various  parts  of  the  village  of  Lovington. 
The  statement  was  not  competent  as  a  part 
of  the  res  geatce. 

Homer  Shepherd  was  called  as  a  witneess 
in  his  own  behalf  to  contradict  the  testi- 
mony of  the  witnesses  for  defendant  in  er- 
ror, who  testified  to  the  declarations  he  had 
made  to  Howell  immediately  after  the  death 
of  Foster.  The  court  permitted  him  to  deny 
having  made  the  statements  testified  to  by 
witnesses  for  defendant  in  error,  but  de- 
clined to  allow  him  to  detail  the  conversa- 
tion between  him  and  Howell,  upon  the 
ground  that  it  was  a  different  conversation 
than  that  testified  to  by  the  witnesses  for 
defendant  in  error.  One  of  the  witnesses 
for  defendant  in  error  testified  that  these 
statements  were  made  by  plaintiff  in  error 
while  he  was  standing  in  the  yard,  near  the 
south  porch  of  his  home,  while  the  others 
testified  that  they  were  made  while  plain- 
tiff in  error  was  standing  on  the  porch,  just 
outside  the  south  door.        They  all  agree. 
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however,  that  the  Btatements  were  made  im- 
mediately after  the  arrival  of  Howell,  and 
were  the  first  words  spoken  to  him.  Plain- 
tiff in  error  and  Howell  both  testified  that 
when  Howell  arrived  plaintiff  in  error  was 
sitting  just  inside  the  south  door,  upon  the 
lower  step  of  the  stairway;  and  it  was  while 
sitting  there  that  he  made  his  first  remark 
to  Howell,  and  that  he  remained  there  dur- 
ing the  whole  of  the  conversation.  We  (ire 
unable  to  see  how  it  can  be  said  that  plain- 
tiff in  error  was  testifying  to  a  different 
conversation  than  that  testified  to  by  wit- 
nesses for  defendant  in  error.  While  the 
witnesses  disagree  as  to  the  exact  spot  where 
plaintiff  in  error  stood  when  the  remarks 
were  made  which  were  attributed  to  him, 
they  agree  that  it  was  in  the  conversation 
which  ensued  immediately  upon  the  arrival 
of  Howell.  Defendant  in  error  having  sought 
to  prove  a  statement  by  plaintiff  in  error, 
made  after  the  death  of  Foster,  which  she 
deemed  to  have  been  against  his  interests, 
plaintiff  in  error  was  entitled  not  only  to 
deny  the  making  of  such  a  statement,  but 
was  entitled  to  prove  such  other  parts  of 
the  conversation  as  tended  to  explain  or 
even  destroy  the  admission.  Chicago  City 
R.  Co.  V.  Bundy,  210  III.  39,  71  N.  E.  28. 

Plaintiff  in  error  was  not  competent  to 
testify  generally,  as  his  counsel  contend,  but 
he  was  competent  to  testify  on  this  subject. 

Immediately  after  the  death  of  Ralph 
Foster,  an  inquest  was  held  over  his  body 
by  the  acting  coroner  of  Moultrie  county. 
The  verdict  of  the  coroner's  jury  was  offered 
on  the  trial  on  behalf  of  plaintiff  in  error, 
and  admitted  in  evidence.  That  verdict  was 
as  follows:  "In  the  matter  of  the  inquisi- 
tion on  the  body  of  Ralph  M.  Foster,  de- 
ceased, held  at  Lovington,  Illinois,  on  the 
20th  day  of  August,  1909,  we,  the  under- 
fiigned  jurors,  sworn  to  inquire  of  the  death 
of  Ralph  M.  Foster,  on  oath  to  find  that  he 
came  to  his  death  by  reason  of  a  gunshot 
wound  in  the  right  shoulder,  and  ranging 
downward  through  the  heart.  The  said 
wound  was  caused  from  a  bullet  fired  from 
a  gun  held  in  the  hands  of  Homer  Shepherd, 
who  fired  the  shot  thinking  Ralph  M.  Fos- 
ter was  a  burglar  on  watch  while  other 
burglars  wore  trying  to  enter  his  home,  and 
that  said  Homer  Shepherd  fired  the  shot  in 
protection  of  his  home,'  and  in  our  opinion 
was  justified  in  the  act."  By  the  twenty- 
fourth  instruction  given  on  behalf  of  de- 
fendant in  error,  the  court  instructed  the 
jury  as  follows:  "Court  instructs  the  jury 
that  you  should  entirely  disregard  the  fol- 
lowing portion  or  part  of  the  verdict  of  the 
coroner's  jury,  which  has  been  admitted  to 
evidence,  to  wit :  nJVho  fired  the  shot  think- 
ing Ralph  M.  Foster  was  a  burglar  on  watch 
while  other  burglars  were  trying  to  enter 
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his  home,  and  that  said  Homer  Shepherd 
fired  said  shot  in  protection  of  his  home, 
and  in  our  opinion  was  justified  in  the  act.' 
And  you  are  further  instructed  that  it  will 
be  highly  improper  for  you  to  consider  the 
above  and  foregoing  portion  of  the  verdict 
of  the  coroner's  jury." 

The  verdict  of  a  coroner's  jury,  in  an  in- 
quest over  a  dead  person,  is  required,  by  the 
statute,  to  be  sealed  up  and  returned  to  the 
clerk  of  the  circuit  court,  where  it  shall  be 
filed  and  preserved.  It  thus  becomes  a  pub- 
lic record  of  the  county,  and  as  such  is  com- 
petent evidence  to  be  considered  in  another 
proceeding  as  tending  to  prove  any  matter 
properly  before  the  coroner,  which  appears 
on  the  face  of  the  inquest.  United  States 
L.  Ins.  Co.  V.  Vocke  (United  States  L.  Ins. 
Co.  V.  Hielgast)  129  111.  557,  6  L.R.A.  65, 
22  N.  E.  467. 

It  is  contended  by  defendant  in  error  that 
the  part  of  the  coroner's  verdict,  excluded 
by  this  instruction,  was  not  a  proper  finding 
to  be  made,  and  that  it  was  therefore  prop- 
erly excluded.  By  §  14  of  the  coroners'  act 
(Hurd's  Rev.  Stat.  1911,  chap.  31),  it  is 
made  the  duty  of  a  coroner's  jury  to  inquire 
Iv^w,  in  what  manner,  and  by  whom  or  what 
the  dead  body  came  to  its  death,  and  to 
make  up  and  sign  a  verdict  and  deliver  the 
same  to  the  coroner.  The  principal  object 
of  an  inquest  is  to  determine  whether  a 
crime  has  been  committed.  It  is  further, 
by  §  23  of  the  act,  made  the  duty  of  the 
coroner,  if  any  person  is  implicated  by  the 
inquest  as  the  unlawful  slayer  of  the  de- 
ceased, or  as  an  accessory  thereto,  and  is 
not  in  custody,  to  apprehend  and  commit  to 
the  county  jail  such  person  so  implicated, 
or  cause  him  to  be  apprehended  oir  commit- 
ted, there  to  remain  until  discharged  by  due 
process  of  law.  Under  these  provisions  of 
the  coroners'  act,  the  finding  that  "the  said 
wound  was  caused  from  a  bullet  fired  from 
a  gun  held  in  the  hands  of  Homer  Shepherd, 
who  ...  in  our  opinion  was  justified 
in  the  act,"  was  a  necessary  and  proper  part 
of  the  verdict.  That  Homer  ^Shepherd  fired 
the  shot  in  the  protection  of  his  home, 
thinking  the  deceased  was  a  burglar,  was 
merely  the  finding  of  an  evidentiary  fact, 
and  might  properly  have  been  stricken  as 
surplusage.  The  instruction  as  given  was 
too  broad. 

During  the  examination  of  the  night 
watchman,  C.  P.  W^olf,  a  witness  called  on 
behalf  of  the  plaintiff  in  error,  the  court 
addressed  the  following  remark  to  counsel 
for  plaintiff  in  error :  "It  is  not  permissible 
to  manufacture  anything  in  the  case,  either 
by  the  party  himself  or  by  someone  else." 
Counsel  excepted  to  this  remark  of  the 
court,  and  complains  of  this  as  error.  The 
remark  was  purely  voluntary,  and  was  not 
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mad«  as  the  result  of  any  objection  by  op- 
posite counsel.  We  are  unable  to  find  any 
justification  for  the  remark,  either  in  the 
examination  of  the  witness  Wolf  or  any- 
where else  in  the  record,  and  think  it  was 
unwarranted.  Coming,  as  it  did,  from  the 
trial  judge,  it  undoubtedly  had  a  tendency 
to  prejudice  the  jury  against  plaintiff  in 
error. 

Plaintiff  in  error  objects  to  the  giving  of 
instruction  No.  20  on  behalf  of  defendant 
in  error.  That  instruction  is  as  follows: 
'^The  issues  in  this  case,  as  to  whether  or 
not  the  defendant  was  guilty  of  unlawful, 
wilful,  and  wanton  conduct,  as  alleged  in  the 
declaration,  or  was  guilty  of  recklessness 
or  carelessness,  as  alleged  therein,  at  the 
time  he  shot  and  killed  the  deceased,  Ralph 
Foster  (if  the  defendant  did  so  shoot  and 
kill  the  said  Foster),  or  whether  the  defend- 
ant was  justified  in  the  firing  of  said  shot 
or  shots  in  consequence  of  which  plaintiff's 
intestate  died,  are  questions  of  fact  to  be 
determined  exclusively  by  the  jury,  and  the 
court  expresses  no  opinion  whatever  in  this 
instruction  upon  any  question  of  fact." 
The  objection  urged  is  that  this  instruction 
directs  the  jury  to  determine  the  law  for 
themselves  on  the  question  whether  plain- 
tiff in  error  was  justified  in  firing  the  shot 
which  killed  the  deceased.  Standing  alone, 
and  detached  from  the  series,  this  instruc- 
tion is  open  to  this  criticism;  but,  when  it 
it  considered  with  the  other  instructions  in 
the  series,  we  do  not  think  it  had  any  tend- 
ency to  mislead  the  jury.  By  the  other 
instructions,  the  jury  were  fully  instructed 
as  to  the  circumstances  under  which  the  act 
of  plaintiff  in  error  would  be  justifiable, 
and  they  were  expressly  instructed  to  re- 
gard the  instructions  as  a  series. 

It  is  also  contended  that  the  case  of  plain- 
tiff in  error  was  undoubtedly  prejudiced  by 
the  manner  in  which  counsel  for  defendant 
in  error  presented  her  case  to  the  jury. 
Numerous  excerpts  from  the  argument  of 
counsel  are  copied  in  the  brief  of  plaintiff 
in  error  as  being  partiailarly  improper  and 
objectionable.  These  quotations  consist 
mainly  of  impassioned  and  earnest  appeals 
to  the  jury  to  consider  what  the  life  of  the 
husband  and  father  would  have  been  worth 
to  bis  wife  and  child  had  he  not  been 
killed  by  plaintiff  in  error.  These  circum- 
stances were  calculated  to  appeal  to  the 
sympathy  of  the  jury;  but  they  were  facts 
in  the  case,  and  we  see  no  impropriety  in 
calling  attention  to  them  in  the  argument. 
We  do  not  think  the  privilege  of  counsel 
was  abused  to  the  prejudice  of  plaintiff  in 
error.  Other  assignments  of  error  are 
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urged;  but  we  perceive  no  error  aside  from 
that  pointed  out,  and  we  do  not  deem  it 
necessary  to  enter  into  a  discussion  of  all 
the  points  that  have  been  raised. 

For  the  errors  indicated,  the  judgments 
of  the  Appellate  and  Circuit  Courts  are  re- 
versed, and  the  cause  is  remanded  to  the 
Circuit  Court  for  a  new  trial. 

Vickers  and  Farmer,  J  J.,  dissent: 
Conceding  the  existence  of  errors  pointed 
out  in  the  foregoing  opinion,  none  of  them, 
in  our  opinion,  are  sufficient  to  justify  a 
reversal  of  the  judgment.  The  case  has  al- 
ready been  twice  tried  in  the  circuit  court, 
with  the  same  result.  The  judgment  ren- 
dered upon  the  last  verdict  has  been  afiirmed 
by  the  appellate  court.  The  judgment  is 
now  reversed,  and  the  cause  is  sent  back 
to  the  trial  court  for  a  third  trial.  This 
is  a  hardship  that  ought  not  to  be  imposed 
upon  litigants,  where  it  can  be  avoided 
without  approving  a  record  containing  sub- 
stantial error.  The  ruling  of  the  court  in 
regard  to  the  evidence  of  the  witness  Drake 
was  correct  in  every  respect.  After  a  state- 
ment had  been  cunningly  drawn  from  him 
by  the  attorneys,  which  was  inadmissible 
because  based  upon  hearsay  statements,  the 
court  immediately  excluded  the  evidence, 
and,  following  this  ruling,  in  the  presence 
of  the  jury,  with  an  instruction,  advised  the 
jury  that  all  evidence  that  was  stricken  out 
should  not  be  considered.  This  circumstance 
is  given  prominence  in  the  majority  opinion, 
and  it  is,  in  effect,  held  that  the  striking 
out  of  incompetent  evidence  and  instruct- 
ing the  jury  to  disregard  it  will  not  cure 
the  error  in  the  admission  of  incompetent 
testimony.  If  such  is  to  become  the  es- 
tablished practice,  it  will  be  difficult  to  ever 
obtain  a  judgment  that  may  not  be  set 
aside  for  an  error  of  this  character.  The 
conduct  of  the  attorneys  in  pressing  the  in- 
quiry upon  the  witness  Drake,  when  they 
should  have  known  that  he  could  not 
answer  without  basing  his  reply  upon  state- 
ments made  to  him  by  the  deceased  is  highly 
reprehensible  and  deserves  the  severest  con- 
demnation of  courts;  but  it  ought  not  to 
visited  with  a  reversal  of  a  judgment  in 
favor  of  an  innocent  and  unoffending  client, 
and  in  spite  of  cori'ect  rulings  by  the  trial 
court. 

The  other  errors  pointed  out  in  the  major- 
ity opinion  are  equally  unmeritorious.  In 
our  opinion,  the  judgment  of  the  Appellate 
Court  should  be  affirmed. 

Petition   for   rehearing   denied   April   3, 
1913. 
12 
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(Division  No.   2.) 

GEORGE  W.  BARNES,  Sb.,  et  al.,  Plflfs.  in 

Err., 

V. 

LEANDER  A.  KEYS  et  al. 

(—  Okla.  — ,  127  Pac.  261.) 

Life  tenant  —  joinder  in  oil  lease  —  ap- 
portionment of  royalties. 

Where  the  owners  of  a  life  estate  and 
the  owners  of  the  remainder  join  in  an  oil 
and  mining  lease,  and  the  lessee  develops 
the  lease  and  produces  oil,  the  life  tenants 
are  entitled  either  to  have  the  royalties  in- 
vested and  to  receive  the  income  therefrom, 
or  to  receive  such  a  proportion  of  the  royal- 
ty as  will  amount  to  the  present  value  of 
an  annuity  ir  the  life  expectancy  of  the 
life  tenant  equal  to  the  interest  on  the 
royalties  at  6  per  cent. 

(July  n,  3912.) 

17  RROR  to  the  District  Court  for  Musko- 
j  gee  County  to  review  a  judgment  par- 
titioning an  allotment  of  Maria  Hawkins, 
deceased,  in  which  the  parties  to  the  suit 
were  jointly  interested.     Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Preston  C.  West,  N.  A.  Gib- 
son, H.  C.  Thurman,  T.  L.  Gibson,  and 
W.  D.  Humphrey  for  plaintiffs  in  error. 

Messrs.  Charles  G.  Watts,  Bailey  A 
Wyand,  and  Charles  A.  Moon,  for  de- 
fendants in  error  Hawkins  et  al.: 

The  life  tenant  has  no  right  to  open  new 
mines,  and  if  he  does  penetrate  the  earth 
and  sever  oil,  he  commits  waste,  and  the 
oil  and  proceeds  thereof  are  the  property 
of  the  remainderman. 

Barnsdall  v.  Boley,  119  Fed.  196;  Swayne 
V.  Lone  Acre  Oil  Co.  8  Ann.  Cas.  1122  note; 
Marshall  v.  Mellon,  179  Pa.  371,  35  L.R.A. 
(N.S.)  816,  57  Am.  St.  Rep.  601,  36  Atl. 
201,  18  Mor.  Min.  Rep.  550;  Williamson  v. 
Jones,  43  W.  Va.  562,  38  L.RJ^.  697,  64 
Am.  St.  Rep.  891,  27  S.  E.  410,  19  Mor. 
Min.  Rep.  19;  Shulthis  v.  MacDougal,  162 
Fed.  343,  95  C.  C.  A.  615,  170  Fed.  529. 

All  the  remaindermen  except  Peter  Hawk- 
ins joined  in  the  lease.  The  action  of  Barnes 
in  developing  said  land  for  oil  under  said 
lease,  being  a  trespass  as  to  Peter  Hawkins, 
and  the  life  tenants  being  parties  to  this 
trespass  by  joining  in  the  lease,  said  life 
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tenants  will  not  be  heard  to  say  that  they 
are  entitled  to  interest  on  the  one-eighth 
part  of  Peter  Hawkins. 

Williamson  v.  Jones,  43  W.  Va.  562,  38 
LJI.A.  698,  64  Am.  St.  Rep.  891,  27  S.  E. 
410,  19  Mor.  Min.  Rep.  19;  Blakley  v.  Mar- 
shall, 174  Pa.  425,  34  Atl.  564,  18  Mor.  Min. 
Rep.  350. 

Rosser,  C,  filed  the  following  opinion: 
This  is  a  partition  suit,  brought  March 
10,  1908,  by  Leander  A.  Keys  and  Harry  H. 
Bell,  against  Ckorge  W.  Barnes,  Peter  Haw- 
kins, William  Hawkins,  Mack  Hawkins, 
Raichie  White,  and  Pearlie  White,  to  parti- 
tion the  allotment  of  Maria  Hawkins,  de- 
ceased, in  which  they  were  jointly  interest- 
ed. On  the  3l8t  of  October,  a.  d.  1908,  the 
court  entered  a  decree  holding  that  Leander 
A.  Keys  and  Harry  Bell  were  the  owners  of 
the  life  estate  of  David  Hawkins  in  the  land, 
and  that  the  life  estate  was  80  per  cent  of 
the  value  of  the  land;  that  they  also  owned 
H  of  the  fee;  that  Raichie  White  owned  ^ 
of  the  fee;  and  that  Peter  Hawkins,  William 
Hawkins,  and  Mack  Hawkins  each  owned  ^ 
of  the  fee;  also,  that  George  W.  Barnes  was 
the  owner  of  a  valid  oil  lease  on  the  land, 
covering  the  interest  of  all  the  parties,  ex- 
cept that  of  Peter  Hawkins.  The  decree  ap- 
pointed commissioners  to  partition  the  land, 
if  partition  could  be  made,  and,  if  not,  to 
appraise  it.  The  commissioners  reported 
that  the  land  was  not  susceptible  of  division, 
and  appraised  it.  Afterwards,  by  order  of 
the  court,  George  W.  Barnes  was  permitted 
to  buy  the  land  at  its  appraised  value. 
After  the  lease  was  made  to  Barnes,  and  be- 
fore he  bought  the  land  at  the  appraised 
value,  he  developed  it  and  produced  oil,  and 
the  royalty  due  the  owners  at  the  time  he 
purchased  the  land  was  $18,682.17. 

The  only  question  presented  here  is  as  to 
the  right  of  Keys  and  Bell,  owners  of  the 
life  estate,  to  share  in  the  royalties  from 
the  oil  produced.  The  trial  court  held  that 
they  were  not  entitled  to  share  in  the  roy- 
alties as  owners  of  the  life  estate,  and  a- 
warded  them  J9  of  the  royalties,  as  owners 
of  that  fraction  of  the  remainder  in  fee  sim- 
ple. The  lease  was  executed  after  the  death 
of  the  allottee  by  the  various  heirs  and  per- 
sons who  had  purchased  the  interests  of 
some  of  the  heirs.  It  is  settled  by  a  long 
line  of  decisions,  beginning  with  Stoughton 
V.  Leigh,  1  Taunt.  402,  11  Revised  Rep.  810, 
5  Mor.  Min.  Rep.  47,  that  a  life  tenant  can- 
not open  new  mines,  but  that,  where  mines 


Note. —  For  right  of  life  tenants  as  to 
oil  and  gas,  see  note  to  Ohio  Oil  Co.  v. 
Daughetee,  36  L.R.A.(N.S.)  1108,  includ- 
ing the  respective  rights  of  life  tenants  and 
remaindermen'  who  join  in  exploitation  of 
the  oil  and  gas  resources  of  the  property. 
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Upon  the  general  question  as  to  the  min- 
eral rights  of  life  tenants,  see  note  to 
Deffenbaugh  v.  Hess,  36  L.R.A.(N.S.)  1099; 
and  as  to  the  timber  rights  of  life  tenant, 
see  note  to  Rutherford  v.  Wilson,  37  L.R.A. 
(N.S.)  763. 
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are  already  opened,  the  life  tenant  may  work 
them.  Coates  v.  Cheever,  1  Cow.  460,  5 
Mor.  Min.  Rep.  55;  Lenfers  v.  Henke,  73 
111.  405,  24  Am.  Rep.  2G3,  5  Mor.  Min.  Rep. 
67 ;  Hendrix  v.  McBeth,  61  Ind.  473,  28  Am. 
Rep.  680,  5  Mor.  Min.  Rep.  74;  Seager  v. 
McCabe,  92  Mich.  386,  10  L.R.A.  247,  52  N. 
VV.  299;  Wilson  v.  Youat  (Wilson  v. 
Hughes)  43  W.  Va.  826,  39  L.R.A.  292,  28 
S.  £.  781;  10  Ballard,  Real  Prop.  §  450; 
Blakley  v.  Marshall,  174  Pa.  425,  34  Atl. 
504, 18  Mor.  Min.  Rep.  350.  The  doctrine  or 
theory  of  these  cases  is  that  the  opening  of 
new  mines  is  a  permanent  injury  to  the  in- 
heritance, constituting  waste.  In  other 
words,  it  is  held  that  the  minerals  are  part 
of  the  land  itself,  and  that  the  life  tenant 
lias  no  right  to  take  the  minerals,  any  more 
than  he  would  have  the  right  to  sell  or  dis- 
pose of  a  part  of  the  surface  of  the  land. 

But  in  this  case  this  question  is  not  pre- 
sented. All  interested  parties  agreed  that 
the  land  might  be  leased  and  that  the  oil 
might  be  produced.  The  question  is,  all 
having  agreed  that  the  lease  should  be  made, 
what  interest  should  each  have  in  the  in- 
come from  the  lease?  It  would  seem 
that  their  interests  would  be  the  same 
as  if  that  much  land  had  been  sold.  The 
life  tenant  would  be  entitled  to  the  in- 
come from  the  purchase  price;  that  is, 
to  interest  during  his  life.  The  remain- 
dermen would  be  entitled  to  the  whole 
amount  upon  the  death  of  the  life  ten- 
ant. This  rule  is  supported  by  the  author- 
ities. In  Blakley  v.  Marshall,'  174  Pa.  425, 
34  Atl.  564,  18  Mor.  Min.  Rep.  350,  the  court 
said:  ''Acting  for  themselves  in  their  own 
right  as  tenants  for  life,  and  also  as  trus- 
tees for  those  in  remainder,  the  plaintiffs 
executed  the  lease  to  N.  B.  Duncan,  *for  the 
purpose  of  operating  and  drilling  for  petro- 
leum and  gas,'  for  the  term  oi  fiftt'cn  years 
from  August  10,  1894,  *and  so  long  there- 
after as  oil  and  gas  can  be  produced  in  pay- 
ing quantities.'  Jt  was  obviously  necessary, 
as  well  as  to  the  interest  of  both  tenants 
for  life  and  the  remaindermen,  that  they 
should  thus  unite  in  the  lease,  because  no 
practical  oil  operator  would  undertake  the 
development  of  supposed  oil  territory  on 
the  faith  of  a  lease  from  life  tenants  only, 
and  for  the  further  and  more  important 
reason  that,  if  not  promptly  developed  and 
worked,  the  land  would  soon  have  been 
drained  of  its  oil  through  wells  on  adjoin- 
ing lands.  ...  In  support  of  plaintiffs' 
claim  to  the  whole  of  the  royalty,  etc., 
much  stress  was  laid  on  the  doctrine  of 
waste;  but  we  fail  to  see  that  it  has 
any  application  whatever  to  the  facts 
f)f  this  case.  It  is  conceded  that  the 
oil  was  produced  under  the  lease  made 
by  plaintiffs,  in  their  own  right  as  life 
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tenants  and  as  trustees  for  those  in 
remainder;  and  as  appears  by  the  op- 
inion of  the  court,  their  action  as  trus- 
tees for  the  remaindermen  was  with  its 
sanction  and  approval.  It  is  difficult  to  see 
on  what  principle  the  cestui  que  trust  should 
be  excluded  fnom  participation  in  the  roy- 
alty that  Aocmed  during  the  existence  of 
the  life  estate.  Assuming,  for  sake  of  illus- 
tration, that  they  had  been  of  full  age  and 
6ui  juris,  and  instead  of  being  parties, 
through  their  trastees,  to  an  oil  lease,  they 
and  the  tenants  for  life  had  united  in  a  con- 
veyance in  fee  oi  part  of  the  land;  could  it, 
in  the  afasence  of  any  agreement  on  the  sub- 
ject, be  sneoessfnlly  claimed  that  the  life 
tenants  were  entitled  to  the  purchase  nM>n- 
ey?  We  think  not.  There  is  no  difference, 
in  principle,  between  the  two  cases.  As  was 
held  in  Stcughtca's  Appeal,  88  Pa.  201,  and 
other  eases  in  aame  line,  oil  in  place  is  a 
mineral,  and,  being  a  mineral,  it  is  part  of 
the  realty.  An  oil  lease,  investing  the 
lessee  with  the  right  to  remove  all 
the  oU  in  pJaoe  in  the  premises,  in 
consideration  of  his  giving  the  lessors  a 
certain  per  eentnm  thereof,  is  in  legal  effect 
a  sale  of  a  portion  of  the  land,  and  the  pro- 
ceed!? represent  the  respective  interests  of 
the  lesfsors  in  the  premises.  If  there  be 
life  tenants  and  remaindermen,  the  fol-mer 
are  ejititled  to  the  enjoyment  of  the  fund 
(t.  e.,  interest  thereon)  during  life,  and  at 
the  death  of  the  survivor  the  corpus  of  the 
fund  should  go  to  the  remaindermen.  This 
is  as  nearly  a  jnet  and  suitable  distribution 
as  can  be  made.''  This  case  was  followed  in 
Wilson  V.  Youst  (Wilson  v.  Hughes)  43  W. 
Va.  826,  39  L.TI.A.  292,  28  S.  E.  781,  and 
the  rule  \v&s  approved  in  Higgins  Oil  k 
Fuel  Ck).  V.  Snow,  61  C.  C.  A,  267, 
113  Fed.  433.  The  authorities  hold 
that  oil  is  part  of  the  realty  until 
taken  from  the  ground.  Kelley  v.  C^hio 
Oil  Co.  57  Ohio  St.  317,  39  L.R.A.  765,  63 
Am.  St.  Rep.  721,  49  N.  E.  399;  Murray 
V.  Allied,  100  Tenn.  100,  39  L.R.A.  249,  66 
Am.  St.  Rep.  740,  43  S.  W.  355,  19  Mor.  Min. 
Rep.  169;  Williamson  v.  Jones,  43  W.  Va. 
562,  38  L.RJ^.  694,  64  Am.  St.  Rep.  891, 
27  S.  E.  411,  19  Mor.  Min.  Rep.  19.  And  it 
follows  that  the  proceeds  of  the  oil  belong  to 
the  remaindermen,  jnst  as  the  proceeds  of 
the  land  itself  would;  but  the  owner  of  the 
life  estate  would  have  the  right  to  interest 
on  the  royalties  produced  during  his  life. 

The  rule  laid  down  does  not  conflict  with 
Duff  V.  Keaton,  33  Okla.  92,  42  L.R.A.(N.S.) 
472,  324  Pac.  291,  in  which  it  was  held  that 
a  lease  for  oil  and  gas  mining  purposes  was 
not  a  conveyance  within  the  purview  of  % 
5314,  Snyder's  Comp.  Laws.  Neither  is  it  in 
conflict  with  Frank  Oil  Co.  v.  Belle  view  Oil 
&  Gas.  Co.  29  Okla.  719,  43  L.R.A.(N.S.) 
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487,  119  Pac  260.  This  case  held  that  an  oil 
lease  did  not  convey  an  interest  in  the  oil 
in* 'the  ground,  but  only  conveyed  what  the 
lessee  might  And.  Nor  is  it  in  conflict  with 
Kolachny  v.  Galbreath,  26  Okla.  772,  38 
L:R.A.(N.S.)  461,  110  Pac.  902,  in  which 
itAvas  held  that  an  oil  lease  did  not  pass 
anything  that  could  be  subject  of  ejectment 
or  real  action.  Nothing  in  those  cases  in- 
timates that  oil  is  not  part  of  the  realty, 
and  that  the  proceeds  from  an  oil  lease, 
made  by  life  tenant  and  remainderman  after 
the  death  of  the  ancestor,  should  not  be 
treated  in  the  same  way  as  the  proceeds 
of  the  land  itself. 

In  this  case  it  appears  that  David  Haw- 
kins had  a  life  expectancy  of  about  thirty- 
eight  years.  The  owners  of  his  life  estate, 
therefore,  were  entitled  either  to  have  all 
the  royalties  invested  and  to  receive  the 
income  during  the  life  of  David  Hawkins, 
or  to  a  sum  out  of  the  royalties  which, 
lent  at  6  per  cent  per  annum,  and  exhaust- 
ing both  principal  and  interest,  would  give 
them  6  per  cent  on  the  whole  amount  of  the 
royalties  for  the  period  of  the  life  expect- 
ancy. Tlie  amount  to  be  received  by  each 
party  is  capable  of  exact  computation.  It 
is  contended  that  the  court,  by  the  judgment 
entered  October  31,  1908,  fixed  the  propor- 
tion *the  parties  w^ere  to  receive.  That  or- 
der appears  to  have  been  made  for  the  pur- 
pose of  settling  the  proportion  each  should 
receive  out  of  the  land  to  be  divided  or  sold. 
The  money  from  the  royalties  was  apparent- 
^y  not  considered  in  that  judgment.  It  is 
likely  that  the  proportion  there  fixed  is 
abbut  correct;  but,  as  to  the  royalties,  the 
amoimt  is  capable  of  accurate  computation 
and  exact  division. 

The  case  should  be  reversed  and  remand- 
ed; with  instructions  to  enter  judgment, 
either  investing  or  lending  the  royalties, 
with  the  income  payable  to  Keys  and  Bell 
during  the  life  of  David  Hawkins,  or  paying 
to  Keys  and  Bell,  aS  owners  of  the  liie  es- 
tate, such  a  sum  as,  lent  at  6  per  cent,  and 
adding  the  interest  each  year,  will  pay 
thirty-eijSfht  annual  payments  of  $1,120.93 
each,  and  will  be  exhausted  upon  paying  the 
tlrirty-eighth  payment,  and  paying  the  bal- 
ance to  the  remaindermen  in  proportion  to 
their  respective  interests.  If  properly  di- 
vided, the  amounts  to  be  paid  the  remain- 
dermen, invested  at  6  per  cent  will  amount 
to  $18,682.17  at  the  end  of  thirty-eight 
years. 

A  calculation  of  the  writer  shows  that,  if 
the  money  is  divided,  the  owners  of  the^  life 
estate  are  entitled  by  virtue  of  that  owner- 
ship to  $15,083.57.  The  calculation  was 
hiij-wedly  made,  and  may  not  be  entirely  ac- 
cuxfite.  Counsel  in  this  case  are  probably 
better  mathematicians  than  the  writer,  and 
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will  not  likely  have  any  trouble  in  getting 
the  exact  sum. 

Per  Curiam: 

Adopted  in  whole. 

A  petition  for  rehearing  having  been  filed, 
Rosser,  C,  on  October  23,  1912,  handed 
down  the  following  additional  opinion: 

The  motion  for  rehearing  in  this  case 
challenges  the  opinion  heretofore  rendered, 
upon  the  ground  that  the  evidence  shows 
that  Peter  Hawkins,  one  of  the  tenants  in 
common  or  heirs  of  the  land,  did  not  join 
in  the  lease,  and  that  the  wells  which  were 
drilled  were  waste  as  to  his  rights  in  the 
land,  and  that  he  should  therefore  receive 
the  full  value  of  one-eighth  of  all  the  oil 
taken.  In  taking  this  position  counsel  rely 
upon  the  case  of  Williamson  v.  Jones,  .43 
W.  Va.  562,  38  L.R.A.  694,  64  Am.  St.  Rep. 
891,  27  S.  E.  411,  19  Mor.  Min.  Rep.  19. 
The  rule  laid  down  in  Williamson  v.  Jones 
seems  to  be  a  sound  one,  but  the  facts  of  the 
two  cases  are  diff^erent.  In  that  case  it  ap- 
pears that  Jones,  the  lessee,  knew  of  the 
claim  of  Williamson  to  a  seven-tenths  in- 
terest in  the  land,  and  it  also  appears  that 
they  sued  him  in  equity  to  enjoin  the  pro- 
duction of  oil.  In  the  present  case  the  les- 
see believed  that  he  was  getting  a  lease 
signed  by  all  the  persons  holding  interest  in 
the  estate.  The  lease  was  executed  by  all 
the  adults  at  that  time  claiming  interest  in 
the  estate,  and  was  executed  on  behalf  of 
the  minors  by  guardian  and  approved  by 
the  United  States  court. 

Upon  the  trial  of  the  case  Peter  Hawkins 
testified  as  follows: 

Q.  You  are  one  of  the  defendants  in  this 
case,  are  you, — one  of  the  owners  in  the  in- 
terest of  the  land  of  Maria  Hawkins? 

A.  I  guess  so.  I  leave  it  to  the  court.  If 
the  court  says  I  am  interested,  I  am. 

Q.  Have  you  ever  claimed  any  interest  in 
it? 

A.  Well,  they  all  claimed  interest  in  the 
shares,  and  they  come  to  me,  and  I  under- 
stood I  didn't  have  any;  and  if  the  court 
decides  it,  it  will  be  satisfactory  to  me. 

Q.  You  don't  know  really  whether  you 
have  any  interest  or  not? 

A.    No,  sir;  I  don't. 

This  is  all  the  testimony  upon  the  ques- 
tion of  whether  or  not  Hawkins  claimed  an 
interest  in  the  land.  It  appears  from  this 
testimony  that  he  made  no  claim  to  the 
land  at  the  time  the  lease  was  made,  and  it 
nowhere  appears  that  he  made  any  effort 
to  assert  his  rights  until  this  suit  for  par- 
tition was  brought.  A  reading  of  the  en- 
tire record  indicates  that  it  was  not  his 
desire  to  repudiate  the  lease,  but  merely  to 
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share  in  the  proceeds  to  the  extent  of  his 
interest  in  the  land,  in  the  same  way  and 
to  the  same  extent  as  the  other  heirs  owning 
an  interest  in  the  land.  This  being  true, 
the  former  decision  of  this  court  is  cor- 
rect, and  the  former  opinion  should  stand. 
It  should,  however,  be  considered  as  cor- 
rected in  one  particular.  It  is  stated  in  the 
original  opinion  that  all  interested  parties 
agreed  that  the  land  might  be  leased,  and 
tiiat  the  oil  might  be  produced.  This  is  not 
a  correct  statement  of  the  facts.  All  per- 
sons claiming  an  interest  at  the  time  the 
lease  was  made  agreed  that  the  land  might 
be  leased,  and  that  the  oil  might  be  pro- 
duced; but  Peter  Hawkins  did  not  enter  in- 
to the  agreement,  for  the  reason  that  at  the 
time  of  the  making  of  the  lease  he  did  not 
believe  he  had  an  interest. 

Per  Curiam: 

Adopted  in  whole. 
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IRVING  H.  FOWLE 

V. 

B.  F.  PARSONS,  Appt. 

(—  Iowa,  — ,  141  N.  W.  1049.) 

Trial  —  evidence  as  to  value  of  services 
—  question  for  Jury. 

Although   the   evidence   of   plaintiff  and 


his  expert  witnesses,  in  an  action  by*  a 
physician  to  recover  compensation  for  pro- 
fessional services,  is  undisputed  as  to  the 
value  of  such  services,  the  jury  must  be  per- 
mitted to  determine  the  question  of  value, 
and  cannot  be  directed  to  return  a  verdict 
for  tl^  amount  claimed. 

(June  7,  1913.)  • 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  compensation  for  professional  serv- 
ices.   Reversed. 

Statement  by  Preston,  J.: 

Action  to  recover  for  professional  services 
performed  by  plaintiff  for  defendant.  There 
was  a  directed  verdict  for  plaintiff. ,  De- 
fendant appeals. 

Messrs.  Brammer  A  Berryliill  for  ap- 
pellant. 

Mr.  George  Wambach,  for  appellee: 

When  the  evidence  is  of  such  a  character 
that  should  a  jury  find  for  one  side  rather 
than  the  other,  it  would  be  the  duty  of 
the  court  to  set  a^ide  such  verdict,  it  will, 
in  the  first  instance,  direct  a  verdict  for 
the  party  thus  entitled  to  it. 

23  Am.  &  Eng.  Enc.  Law,  561. 

If,  from  the  undisputed  facts  but  one  cqu- 
cluston  can  be  reasonably,  drawn,  the  ques- 
tion is  one  of  law,  but  if,  under  the  facts, 
different    iainds    might    reasonably 'reach 


Note.  —  Concltisiveness  of  the  testimony 
of  experts  as  to  the  value  of  profes- 
Bianal  services. 

The  earlier  cases  on  this  question  will  be 
found  at  p.  768  of  the  note  to  Hull  v.  St. 
Louis,  42  L.R.A.  753,  covering  the  general 
subject  of  conclusiveness  of  testimony  of 
experts. 

Conclusiveness  upon  the  jury. 

As  held  in  Fowle  v.  Parsons,  the  testi- 
mony of  experts  as  to  the  value  of  profes- 
sional services  is  not  conclusive  upon  the 

This  is  the  rule  of  Head  v.  Hargrave,  106 
U.  S.  45,  26  L.  ed.  1028,  the  leading  case 
on  the  subject,  where  it  was  held  to  be 
error  to  instruct  the  jury  to  the  effect  that 
the  value  of  attornevs'  services  was  to  be 
determined  exclusively  from  the  testimony 
of  the  professional  witnesses,  the  court  stat- 
ing that  the  law  of  the  case  was  correctly 
presented  by  the  rejected  instructions  ten- 
dered by  the  defendants,  to  wit:  "In  de- 
termining the  value  of  the  plaintiffs'  serv- 
ices the  jury  are  not  bound  by  the  testi- 
mony of  the  expert  witnesses;  that  testi- 
mony may  be  considered  by  the  jury,  but 
if,  in  their  judgment,  the  value  fixed  by 
those  witnesses  is  not  reasonable,  they  may 
disregard  it,  and  find  the  amount  which,  in 
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their  judgment,  would  be  reasonable.  .  In 
determining  the  value  of  the  plaintiffs' 
services,  the  jUry  are  not  bound  by  the 
opinions  of. the  witnesses,  unless  the  jury 
shall  find  from  all  the  evidence  taken  to- 
gether, including  the  nature  of  the  serv- 
ices, the  time  occupied  in  the  performance 
of  them  and  the  result  of  them,  and  the 
benefit  derived  by  the  defendants  from  the 
rendition  of  said  services,  that  said  opin- 
ions are  correct."  Field,  J.,  said:  **It  was 
the  province  of  the  jury  to  weigh  the  tes- 
timony of  the  attorneys  as  to  the  valuo  of 
the  services,  by  reference  to  their  nature, 
the  time  occupied  in  their  performance^and 
other  attending  circumstances,  and  by  ap- 
plying to  it  their  own  experience  and  knowl- 
edge of  the  character  of  such  services.  To 
direct  them  to  find  the  value  of  the  services 
from  the  testimony  of  the  experts  alone 
was  to  say  to  them  that  the  issue  should 
be  determined  by  the  opinions  of  the  at- 
torneys, and  not  by  the  exercise  of  their 
own  judgment  of  the  facts  on  which  those 
opinions  were  given.  The  evidence  of  ex- 
perts as  to  the  value  of  professional  Serv- 
ices does  not  diff^er,  in  principle,  from  such 
evidence  as  to  the  value  of  labor  in  other 
departments  of  business,  or  as  to  the  vq.lue 
of  property." 

The  point  to  be  kept  in  mind,  of  course, 
is  that  the  testimony  of  an  expert  upon  the 
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different   conclusions,   it   is   a   question   of 
fact  for  the  jury. 

Milne  v.  Walker,  59  Iowa,  1S6,  13  N.  W. 
IW;  Whitsett  V.  Chicago,  R.  I.  &  P.  R.  Co. 
07  Iowa,  150,  25  N.  W.  104;  Mathews  v. 
Cedar  Rapids,  80  Iowa,  463,  20  Am.  St. 
Rep.  436,  45  N.  W.  894;  Collins  v.  Burling- 
ton, C.  R.  &,  N.  R.  Co.  83  Iowa.  346,  49 
N.  W.  848;  King  t.  Bird,  85  Iowa,  535. 
52  N.  W.  494. 

Preston,  J.,  delivered  the  o|»inton  of  the 
court : 

Plaintiff  sued  to  recorer  9^^91,50  for  his 
services  in  performing  a  surgical  operation 
on  defendant's  foot.  Defendant  admitted  the 
performance  by  plaintiff  ai  the  services,  but 
denied  they  were  of  the  value  alleged. 
Plaintiff  and  his  assistant.  Dr.  Frew,  testi- 
fied that  the  value  of  the  services  perforined 
and.  medicines  furnished  were  of  the  value 
of  $187.50.  There  was  nothing  in  defend- 
ant's evidence  to  contradict  snch  evidence 
as  to  the  reasonableness  of  the  charges  made 
by  plaintiff.  Thereupon  the  court  directed 
a  verdict  for  plaintiff  for  the  full  amount 
of  his  claim,  with  interest. 

Appellant  contends  that,  notwithstanding 
the  fact  that  plaintiff's  evidence  as  to  the 
value  of  the  services  was  not  disputed,  it 


was  still  a  question  for  the  jury,  and  his 
contention  must,  under  the  authorities,  be 
sustained. 

There  is  a  class  of  cases  where  skilled 
and  experienced  experts  give  their  opinions, 
based  in  part  upon  facts  which  have  come 
within  their  own  observation,  or  where  they 
state  precise  facts  in  science  as  ascertained 
and  settled,  holding  that  such  opinions  are 
entitled  to  great  weight,  and  are  perhaps 
binding  on  the  jury  if  undisputed.  Jones, 
£v.  Pocket  ed.  §  392;  State  v.  Vance,  38 
Utah,  1,  110  Pac.  434,  441;  Moore  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  151  Iowa,  353,  360, 
131  N.  W.  30. 

At  first  glance,  it  might  seem  that  the 
same  rule  would  apply  in  a  case  like  the  one 
at  bar,  where  the  witnesses  were  physicians 
and  surgeons;  but  here  the  opinions  of  the 
experts  related  to  the  question  of  value 
alone.  It  is  said  by  appellee  that  the  case 
is  an  exceptional  one;  that  plaintiff  is  a 
specialist  at  Milwaukee,  Wisconsin;  and 
that  the  jury  could  know  nothing  of  the 
value  of  such  services.  We  would  not  be 
justified  in  changing  the  rule  because  the 
case  is  exceptional,  if  it  be  such.  Cases 
may  arise  where  the  appearance  of  the  wit- 
ness, his  reasons  given  as  a  basis  for  his 
opinion,  the  character  of  the  injury  or  dis- 


question  of  value,  however  great  his  ex- 
perience, is  always  a  matter  of  opinion, 
never  a  matter  of  fact. 

The  rule  has  had  recent  illustratioQ  as 
to  the  services  of  attorneys  (Sanders  v. 
Graves,  105  F^.  849;  Lafiin  v.  Shackleford, 
39  C.  C.  A.  102.  98  Fed.  3T2  {oHter); 
Zimmer  v.  Kilborn,  —  Cal.  — ,  132  Pac. 
1026:  Baker  v.  Richmond  City  Mill  Works, 
105  Ga.  225,  31  S.  E.  426;  Shaw  v.  Pro- 
basco.  139  Ga.  481.  77  S.  E.  677:  Chicago. 
A.  &  N.  R.  Co.  V.  Whitnev,  143  Iowa,  506, 
121  N.  W.  1043:  Graham  v.  Dillon,  144 
Iowa.  82,  121  N.  W.  47 ;  Charman  v.  Tatum, 
54  App.  Div.  61,  66  N.  Y.  Supp.  275;  Jet- 
ter  V.  Zellcr,  119  App.  Div.  179,  104  N.  Y. 
Supp.  229)  :  also  as  to  the  services  of  a 
piiysician  (Guyon  v.  Brooklyn  Heights  R. 
Co.  49  Misc.  514.  97  N.  Y.  Supp.  1038; 
FowLE  v.  Pabsons). 

In  Davis  v.  School  Dist.  84  Neb.  858,  122 
X.  W.  38,  where  an  architect  sued  for  his 
sr vices,  alleging  that  his  compensation  was 
not  fixed  except  that  it  was.  to  be  the  usual, 
reasonable,  and  customary  compensation, 
his  services  were  stated  fully  to  the  jury; 
and  he,  and  several  other  architects  called 
by  him.  testified  that  the  customary,  usual, 
and  reasonable  value  of  an  architect's  serv- 
ices such  as  those  rendered  by  him  were 
.1i  per  cent  of  the  cost  of  the  building.  It 
was  held  that  the  jury  were  not  bound 
thereby,  although  the  evidence  was  uncon- 
tradicted. 

The  rule  is  clearly  illustrated  where,  as 
in  FowLE  V.  Pabsons,  the  expert  evidence 
is  all  on  one  side.  Zimmer  v.  Kilborn,  — 
45  L.R.A.(N.S.> 


Cal.  — ,  132  Pac.  1026;  Baker  v.  Richmond 
City  Mill  Works,  105  Ga.  225,  31  S.  E. 
426;  Shaw  v.  Probasco,  139  Ga.  481,  77  S. 
E.  577;  Chicago  A.  &  N.  R.  Co.  v.  Whitney, 
143  Iowa,  506,  121  K  W.  1043;  Charman 
V.  Tatum,  54  App.  Div.  61,  66  N.  Y.  Supp. 
275;  Jetter  v.  Zeller,  119  App.  Div.  179, 
104  N.  Y.  Supp.  229;  Guyon  v.  Brooklyn 
Heights  R.  Co.  49  Misc.  514,  97  N.  Y.  Supp. 
1038. 

And  also  by  those  cases  where  it  was  held 
to  be  error  to  instruct  the  jury  to  find  the 
amount  testified  to  bv  the  experts.  Baker 
V.  Richmond  Citv  Mill  Works,  105  Ga.  225, 
31  S.  E.  426;  Shaw  v.  Probasco,  139  Ga. 
481,  77  S.  E.  577;  Chicago,  A.  &  N.  R.  Co. 
V.  Whitney,  143  Iowa,  50G,  121  N.  W.  1043; 
Guyon  v.  Brooklvn  Heichts  R.  Co.  49  Misc. 
514.  97  N.  v.  Siipp.  1038. 

Thus,  in  Baker  v.  Richmond  City  Mill 
Works,  105  Ga.  225,  31  S.  E.  426,  an  action 
upon  a  promissory  note  stipulating  for 
"reasonable  attorneys'  fees,"  it  was  held  to 
be  error  to  instruct  the  jury  to  find  a  sum 
which  the  plaintiff's  attorney  testified  was 
the  worth  of  his  services  in  the  case,  that 
being  the  only  evidence  on  the  subject,  as 
the  jury  were  not  bound  by  this  testimony. 
This  case  was  followed  on  the  same  point, 
where  an  attorney  (probably  not  the  plain- 
tifi^s  attorney)  testified  that  in  his  judg- 
ment 10  per  cent  would  be  a  reasonable  at- 
tornevs'  fee.  Shaw  v.  Probasco,  139  Ga. 
481,  77  S.  E.  577. 

In  Sanders  v.  Graves,  105  Fed.  849,  the 
court  expressed  some  dissatisfaction  with 
the  rule,  in  setting  aside  against  its  will 
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ease,  the  length  of  time  taken  to  perform 
the  operation,  and  like  matters,  would 
justify  the .  jury  in  not  finding  the  exact 
amount  stated  by  the  witness.  All  the  facts 
and  circumstances,  together  with  the  opin- 
ion, should  be  placed  before  the  jurors,  who 
must-  be  permitted  to  exercise  a  judgment 
founded  on  the  common  knowledge  of  man- 
kind. Experts  may  give  their  opinions,  but 
they  may  not  usurp  the  functions  of  the 
j^ry. 

We  quote  from  Moore  v.  Chicago,  R.  I.  & 
P.  R.  Co.  151  Iowa,  353,  360,  131  N.  W. 
30,  32:  "The  jury  does  not  sit  simply  to 
register  the  opinion  of  an  expert  witness, 
even  though  it  be  undisputed.  It  is  its 
own  exclusive  function  to  pass  upon  the  fact 
put  in  issue.  The  testimony  of  the  expert 
may  not  be  arbitrarily  rejected,  but,  like 
the  evidence  of  every  other  witness,  it  is 
to  be  considered  by  the  jurors,  who  are  to 
accord  to  it  influence,  much  or  little,  ac- 
cording as  it  appeals  to  their  intelligent  and 
impartial  minds  in  view  of  all  the  facts  and 
circumstances  developed  upon  the  trial,  and 
the  common  knowledge  and  experience  of 
mankind."  See  also  Lawson,  Expert  & 
Opinion  Ev.  491,  492;  Jones,  Ev.  Pocket 
ed.  §§  390-392;  Head  v.  Hargrave,  105 
U.    S.    45,    26    L.    ed.    1028;    Chicago,    A. 


k  N.  R.  Co.  V.  Whitney,  143  Iowa, 
506,  121  N.  W.  1043;  Sallinger  v.  West- 
ern U.  Teleg.  Co.  147  Iowa,  484,  126 
N.  W.  362;  Converse  v.  Morse,  149  Iowa, 
454,  128  N.  W.  344;  Arndt  v.  Hosford,  82 
Iowa,  502,  48  N.  W.  981;  Hoyt  v.  Chicago, 
M.  &  St.  P.  R.  Co.  117  Iowa,  296,  301,  90 
N.  W.  724;  People  v.  Vanderhoof,  71  Mich. 
158,  39  N.  W.  28;  17  Cyc.  262,  263,  36,  45, 
109.  Such  opinions  of  experts  are  intended 
as  an  aid  to  the  jury.  The  jury  may  not 
arbitrarily,  without  cause,  disregard  them. 
The  matter  is  to  some  extent  under  the  con- 
trol of  the  court  after  verdict.  If  the  find- 
ing is  too  large,  it  may  be  reduced;  if  so 
small  that  justice  has  not  been  done,  the 
court  may,  in  its  discretion,  grant  a  new 
trial.  Foley  v.  Brocksmit,  119  Iowa,  457, 
60  L.R.A.  571,  97  Am.  St.  Rep.  324,  93 
N.  W.  344. 

We  do  not  say  the  plaintiff's  charges  were 
unreasonable,  nor  do  we  express  any  opinion 
either  way.  The  evidence  before  us  is  short; 
none  of  the  evidence  for  defendant,  nor  the 
cross-examination  of  plaintiff's  witnesses, 
is  contained  in  the  record.  We  simply  hold 
that  as  to  this  question  of  value  it  is  for  the 
jury,  even  though  the  evidence  is  undis- 
puted.   Reversed. 


a  verdict  of  $5,000  for  attorneys'  services, 
where  the  jury  had  been  instructed:  "You 
are  the  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  of  the  evidence; 
and,  if  you  find  that  the  testimony  of  the 
witnesses  that  the  reasonable  value  of  the 
services  performed  was  the  sum  of  $5,000 
is  false,  then  you  will  find  for  the  defend- 
ant; but,  if  you  believe  that  evidence,  then 
find  for  the  plaintiffs  for  the  full  sum  of 
$5,000." 

While  the  rule  is  approved  in  terms  in 
Willard  v.  Williams,  10  Colo.  App.  140,  50 
Pac.  207,  it  would  seem  to  be  denied  in  re- 
sult, though  the  exact  language  of  the 
charge  to  the  jury  is  not  given.  The  ap- 
pellate court  said,  in  affirming  a  judgment 
for  the  plaintiff  for  attorneys'  services,  the 
only  testimony  as  to  their  extent  and  value 
being  given  for  him:  "The  court  told  the 
jury  that  'reasonably  worth'  meant  a  fair 
and  reasonable  charge  for  the  services  per- 
formed, and  that  to  arrive  at  this  thev  must 
consider  only  the  evidence  of  the  attorneys 
who  testified  in  the  case,  and  not  what  they 
might  think  outside  of  the  evidence."  And, 
after  approving  the  rule  of  nonconclusive- 
ness,  continued:  "If  the  jury  had  been  ex- 
pressly told  that  they  could  only  consider 
the  evidence  of  the  attorneys,  and  not  the 
other  proof  in  the  case,  and  that  they  could 
not  use  their  own  knowledge,  judgment,  and 
experience  in  such  matters,  it  would  have 
been  clearly  bad  law.  The  instruction  is  on 
the  border  line,  because  the  court  did  tell 
them  that  they  were  bound  to  take  the  tes- 
timony of  the  witnesses  on  the  subject,  and 
45  L.R.A.(N.S.) 


were  not  at  liberty  to  find  a  verdict  on 
what  they  might  'think  of  it*  outside  of  the 
evidence.  .  .  .  Practically,  then,  the 
jury  were  only  told  that  they  must  con- 
sider what  evidence  had  been  offered.  Thus 
far  the  instruction  perhaps  may  be  justified. 
Then  when  the  court  told  the  jury  they 
must  proceed  on  the  evidence,  and  not  on 
what  they  thought,  it  possibly  might  be 
supposed  on  the  theory  that  the  instruction 
does  not  in  terms  exclude  the  jury  from  a 
consideration  of  the  case  in  the  light  of 
their  own  knowledge  and  experience.  In 
other  words,  there  was  no  direct  exclusion 
of  these  matters  from  their  consideration; 
and  in  the  absence  of  a  request  for  an  in- 
struction giving  them  that  right  and  ex- 
pressing the  true  rule,  we  see  no  reason 
why  the  appellant  should  not  be  bound,  and 
should  now  be  heard  to  complain  of  an  in- 
struction which  is  not  of  necessity  absolute- 
ly vicious  and  to  which  he  made  no  specific 
objection.** 

It  seems  to  be  the  rule  in  Michigan  that 
where  there  is  no  evidence  of  value  except 
that  of  experts,  that  such  evidence  may  not 
be  disregarded  by  the  jury. 

In  Walbridge  v.  Barrett,  118  Mich.  433, 
76  N.  W.  973,  where  the  trial  court  had 
been  asked  to  instruct  the  jury  that  the 
opinions  of  lawyers  who  had  testified  as  to 
the  value  of  attorneys'  services  was  not  con- 
clusive, the  court  said:  "The  court  refused 
this  request)  and  instructed  the  jury  that 
they  must  determine  from  the  sworn  evi- 
dence in  the  case  how  much  was  justly  due. 
Had  there  been  no  testimony  of  the  value 
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of  plaintiffs'  services  aside  from  that  of  tho 
attorneys,  the  case  would  undoubtedly  have 
been  ruled  by  Wood  v.  Barker,  49  Mich. 
295,  13  N.  W.  697;  but  there  was  other 
evidence  bearing  upon  the  value  of  the  serv- 
ices. Bills  had  been  rendered  amounting  to 
less  than  that  claimed  upon  the  trial.  There 
were  conversations  between  plaintiffs  and 
defendant,  and  also  agreements  for  per 
diem  charges.  The  bill  of  exceptions  which 
plaintiffs  had  prepared  was  in  evidence,  to- 
gether with  their  statement  of  the  time 
spent  in  preparing  it.  Under  these  circum- 
stances, the  rule  in  Wood  v.  Barker  was 
not  applicable,  and  the  court  should  have 
instructed  the  jury  that  the  opinions  of  the 
attorneys  were  not  conclusive." 

(In  the  Wood  Case,  supra,  the  jury  gave 
the  plaintiff  nothing  for  his  services  as 
physician,  when  the  only  testimony  showed 
that  the  services  were  of  value,  and  they 
had  been  instructed  that  if  not  satisfied 
with  the  testimony  of  the  experts  that  they 
might  use  their  own  judgment  on  the  ques- 
tion of  value,  and  that  they  might  r^uce 
the  fees  if  they  thought  the  treatment  un- 
skilful ;  and  it  was  held  that  this  was  error, 
as  the  jury  could  not  ignore  undisputed  evi- 
dence, and  form  an  independent  conclusion, 
without  testimony,  on  a  matter  of  which 
they  were  ignorant.) 

But  the  rule  is  in  no  way  unsound  because 
the  jury  may  arbitrarily  go  too  far;  for,  as 
is  pointed  out  in  Fowle  v.  Parsons,  the 
court  may  set  aside  an  unsupported  verdict. 

Trials  without  a  jury. 

In  actions  tried  without  a  jury,  the  same 
rule  applies,  that  the  testimonv  of  experts 
as  to  the  value  of  professional  services  is 
not  conclusive  upon  the  judge.  Lee  v. 
Lomax,  219  111.  218,  76  N.  E.  377;  Hunt 
V.  Pronger,  126  111.  App.  403  (obiter); 
Dinkelspiel  v.  Pons,  119  La.  236,  43  So. 
1018;  all  being  cases  of  attorneys'  fees. 

So,  the  register  in  an  equity  suit  may 
properly  estimate  the  value  of  legal  serv- 
ices at  less  than  the  onlv  witness  has  done. 
Pollard  V.  American  Freehold  Land  Mortg. 
Co.  139  Ala.  183,  35  So.  767. 

And  in  Cochran  v.  Lee,  28  Ky.  L.  Rep. 
344,  89  S.  W.  145,  the  court,  on  appeal 
from  the  chancellor's  decision  as  to  the 
value  of  legal  services,  affirmed  it,  although 
the  numerical  weight  of  experts  was  on  the 
other  side. 

But,  in  Reed  v.  Reed,  24  Ky.  L.  Rep.  2438, 
74  S.  W.  207,  the  appellate  court,  in  in- 
creasing the  amount  allowed  by  the  court 
below  to  an  executor  for  his  counsel,  stated 
that  it  could  not  put  the  fee  lower  than  the 
lowest  evidence  given  of  value,  without  dis- 
regarding the  evidence. 

And  where  three  experts  for  the  plaintiff 
testified  that  his  legal  services  were  worth 
from  $250  to  $500,  and  one  expert  for  the 
defendant  estimated  the  value  at  $25,  and 
the  judge  of  the  municipal  court  fixed  the 
value  at  $40,  the  appellate  court,  while 
recognizing  the  right  of  the  judge  to  exer- 
cise an  independent  judgment,  respected  the 
45  L.R.A.(N.S.) 


opinion  of  the  majority  of  the  experts  so 
far  as  to  reverse  the  judgment  for  inade- 
quacy of  damages.  Schlesinger  v.  Dunne. 
36  Misc.  629,  73  N.  Y.  Supp.  1014. 

Likewise  the  opinions  of  experts  as  to 
the  value  of  legal  services  are  not  essential 
to  enable  the  court,  trying  a  case  without  a 
jury,  to  find  such  value.  Spencer  v.  Col- 
lins, 156  Cal.  298,  104  Pac.  320,  20  Ann. 
Cas.  49;  Noftzger  v.  Moffett,  63  Kan.  354, 
66  Pac.  670. 

But  it  seems  that  cases  may  arise  where 
expert  testimonv  of  value  is  necessary. 
Thus,  in  Re  Raby,  25  Misc.  240,  55  N.  Y. 
Supp.  87,  the  court  sent  a  case  back  to  a 
referee  for  the  evidence  of  experts  as  to  the 
value  of  legal  services,  on  the  ground  that 
otherwise  their  value  would  be  difficult  to 
determine. 

In  Andrews  v.  Frierson,  144  Ala.  470,  39 
So.  512,  the  court,  in  sustaining  the  con- 
clusion of  the  register  in  an  equity  suit  to 
whom  it  had  been  referred  to  find  the  rea- 
sonable value  of  an  auctioneer's  services^ 
said,  where  the  expert  evidence  of  value  was 
conflicting:  'The  rule,  then,  to  be  deduced 
from  the  authorities,  would  seem  to  be  that, 
where  the  facts  and  circumstances  attend- 
ing the  rendition  of  services  and  the  nature 
of  the  services  are  developed  by  the  evi- 
dence, opinions  of  witnesses  as  to  value  art^ 
not  conclusive,  but  may  be  considered  as 
advisory,  and  the  register  must  use  his  own 
judgment,  guided  by  the  evidence  and  as- 
sisted by  such  opinions."  B.  B.  B. 


KENTUCKY  COURT  OP  APPEALS. 

WILLIAM  HUDSON,  Appt, 

V. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY 

(162  Ky.  711,  164  S.  W.  47.) 

Trade  union  —  contract  with  employers 
—  effect  on  individuals. 

1.  A  labor  union,  in  contracting  with  an 
employer  with  respect  to  wages  and  condi- 
tions of  service  for  a  specified  period  of 
time,  does  not  establish  contracts  between 
its  individual  members  and  the  employer, 
a  breach  of  which  will  sustain  actions  by 
the  individuals. 

Note,  —  Agreements   between   employer 
and  trade  union. 

Hudson  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  appears  to  be  the  only  case  found  pass- 
ing upon  the  right  of  an  individual  mem- 
ber of  a  labor  union  to  sue  an  employer 
upon  a  contract  between  the  labor  union 
and  the  employer,  made  for  the  benefit  of 
the  members.  The  holding  in  this  case  that 
an  individual  member  cannot  maintain  an 
action  for  breach  of  such  a  contract  is, 
however,  sustained  by  the  doctrine  of  Bur- 
netta  v.  Marceline  Coal  Co.  180  Mo.  241, 
79  S.  W.  136,  holding  that  a  miner's  union 
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Master  and  servant  —  term  of  service 
—regulation  of  labor  union. 

2.  No  definite  time  of  service  is  fixed  by 
entering  the  service  of  an  employer,  in  con- 
templation of  an  agreement  between  a  labor 
union  and  such  employer,  fixing  wages  and 
conditions  of  service,  which  provides  that 
the  rules  and  regulations  so  established 
shall  be  in  effect  for  two  years,  where  no 
express  term  of  service  is  fixed  by  the  agree 
ment. 

Same  —  termination  of  contract  —  loss 
of  time  —  liability. 

3.  An  employer  may  terminate  at  will  a 
contract  of  service,  indefinite  as  to  dura- 
tion, without  liability  for  time  lost  by  the 
employee  after  such  termination. 

(March  11,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Pulaski  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  wrong- 
ful discharge  of  plaintiff  from  his  employ- 
ment.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Emmett  Puryear,  Robert 
Harding,  and  R.  A.  Jackson  for  appel- 
lant. 

Mr.  John  Galvln,  with  Mr.  O.  H.  Wad- 
dle St  Sons,  for  appellee: 

A  contract  between  a  railroad  company 


and  a  labor  union,  fixing  the  rates  of  pay 
and  regulations  that  shall  govern  the  em- 
ployees or  members  of  the  union,  for  a 
given  period  of  time,  but  which  does  not 
provide  for  or  bind  the  members  of  the 
union  to  labor  for  any  definite  time,  is 
terminable  at  any  time  by  either  party. 

Louisville  &  N.  R.  Co.  v.  Offutt,  99  Kv. 
427,  59  Am.  St.  Rep.  467,  36  S.  W.  181; 
Louisville  &  N.  R.  Co.  v.  Harvey,  99  Ky. 
757,  34  S.  W.  1069. 

When  the  term  of  service  is  left  discre- 
tionary with  either  party,  or  when  it  is 
not  definite  as  to  time,  or  when  it  is  defi* 
nite  as  to  time  provided  both  parties  are 
satisfied,  in  either  event,  either  party  has 
the  right  to  terminate  it  at  any  time. 

Louisville  &  N.  R.  Co.  v.  Offutt,  99  Ky. 
427,  69  Am.  St.  Rep.  467,  36  S.  W.  181; 
Wood,  Mast.  &  S.  2d  ed.  §§  133,  136;  14 
Am.  k  Eng.  Enc.  Law,  776-790. 

A  labor  union  ordinarily  has  no  authority 
to  make  a  contract  with  employers  of  its 
members  in  respect  to  the  performance  of 
work  and  the  payment  for  it. 

24  Cyc.  824. 

I/asslng,  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  June  28,  1907,  William  Hudson 
was  in  the  employ  of  the  Cincinnati,  New 


as  an  organization  cannot  make  a  contract 
for  its  individual  members  in  respect  to 
the  performance  of  work  and  the  payment 
for  it.  It  is,  however,  conceded  that  a  labor 
organization  may  have  rules  requiring  an 
employer  to  designate  certain  pay  days, 
and  in  such  case  the  employer  of  a  mem- 
ber of  the  organization  who  agrees  that  the 
employee  is  to  be  paid  on  the  designated 
pay  days  as  established  by  these  rules 
thereby  makes  the  contract  or  rules  fix 
the  time  of  payment.  But  this  is  upon  the 
theory  that  the  individual  so  contracts,  and 
not  upon  account  of  his  being  a  member  of 
the  organization,  which  has  undertaken  to 
contract  for  him.  And  a  contract  on  the 
part  of  an  individual  that  he  will  perform 
certain  work  imder  the  rules  of  an  organiza- 
tion is  not  to  be  inferred  from  the  simple 
fact  that  he  is  a  member  thereof.  Persons 
work  for  themselves  and  are  free  and  in- 
dependent, and  agreements  imposing  condi- 
tions can  only  be  enforced  when  the  entire 
proposition  has  been  stated,  and  by  them 
freely  accepted.  Hence,  where  there  is  no 
express  agreement  between  th^  employer 
and  employee  as  to  the  performance  of  the 
work  involved  in  the  contract,  or  the  time 
of  payment  therefor,  the  law  by  implica- 
tion, and  not  by  a  contract  between  the  em- 
ployer and  a  labor  organization  of  wliich 
the  employee  is  a  member,  fixes  the  status 
of  the  parties  in  respect  to  such  work,  and 
when  the  consideration  becomes  due  and 
payable. 

A  contract  between  an  employer  of  labor 
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and  a  labor  union  by  which  the  employer 
agrees  not  to  employ  nonunion  workmen  is 
valid  where  it  results  in  financial  benefit 
to  the  employer  and  disposes  of  differences 
between  the  employer  and  a  labor  organi- 
zation, providing  the  agreement  is  not  en- 
tered into  for  the  malicious  purpose  of  in- 
juring the  nonunion  employees  of  such  em- 
ployer, and  without  the  object  of  compell- 
ing such  employees  to  join  the  union,  and 
no  pressure  so  imperative  as  to  amount  to 
compulsion  is  exerted  upon  the  employer 
with  regard  to  the  discharge  of  nonunion 
employees,  and  there  is  no  conspiracy  to 
compel  the  latter  to  join  the  union,  or 
solely  to  injure  them  in  their  employment. 
Kissam  v.  United  States  Printing  Co.  199 
N.  Y.  76,  92  N.  E.  214. 

But  it  has  been  held  in  the  same  state 
that  while  an  individual  employer  may 
lawfully  agree  with  a  labor  union  to  em- 
ploy only  its  members,  since  such  an  agree- 
ment is  not  of  an  oppressive  nature,  operat- 
ing generally  throughout  the  community, 
yet  such  an  agreement  when  participated  in 
by  all  or  a  large  portion  of  employers  in 
the  community  is  oppressive  and  contrary 
to  public  policy,  since  it  operates  generally, 
and  imposes  upon  nonunion  laborers  a  pen- 
alty for  refusing  to  join  the  contracting 
union,  rendering  it  practically  impossible 
for  them  to  obtain  employment  at  their 
trade,  and  thereby  gain  a  livelihood.  Mc- 
Cord  V.  Thompson-Starrett  Co.  129  App. 
Div.  130,  113  N.  Y.  Supp.  385,  affirmed  in 
198  N.  Y.  687,  92  N.  E.  1090.        A.  G.  S. 
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Orleans,  &  Texas  Pacific  Railway  Company 
on  its  Chattanooga  division  as  an  engine- 
man.  Upon  that  day  he  was  discharged 
for  an  infraction  of  the  rules  of  the  com- 
pany. On  September  1,  1911,  he  brought 
suit  against  the  company  for  $2,000,  the 
alleged  value  of  time  lost  by  him  during 
the  period  between  the  date  of  his  discharge 
and  December  1,  1908,  charging  that  said 
sum  was  due  him  from  the  defendant  be- 
cause of  its  breach  of  a  contract  entered 
into  by  and  between  the  defendant  and  the 
Order  of  Brotherhood  of  Locomotive  En- 
gineers, of  which  plaintiff  was  a  member 
in  good  standing.  The  particular  covenant 
upon  which  he  bases  his  cause  of  action  is 
as  follows:  "In  case  an  engineman  be- 
lieves his  suspension  or  discharge  unjust,  he 
shall  within  ten  days  appeal  to  the  super- 
intendent by  letter;  and,  if  found  to  have 
been  unjustly  suspended  or  dismissed,  he 
shall  be  reinstated  and  paid  for  all  time 
lost.  The  proper  officers  of  the  company 
will  at  all  times  listen  to  any  complaint 
that  enginemen  as  a  body  or  individual  may 
wish  to  present,  and  under  ordinary  circum- 
stances make  prompt  decision  in  regard 
thereto."  It  is  charged  by  plaintiff  that 
his  discharge  was  unjust;  that  he,  within 
ten  days  thereafter,  by  letter,  appealed  to 
the  superintendent  of  defendant,  his  supe- 
rior, for  an  investigation  of  the  charges 
against  him,  offering  therein  to  submit  to 
said  officer  proof  of  his  innocence  of  the 
charges,  and  asked  for  a  reinstatement,  but 
that  said  officer  refused  to  make  known  the 
result  of  his  investigations  or  to  reinstate 
plaintiff.  A  demurrer  to  this  petition  was 
sustained.  In  an  amended  petition  plaintiff 
set  out  in  full  the  contract  alleged  in  his 
petition,  averring  that  it  was  duly  executed 
and  delivered  by  the  defendant  company  and 
by  the  duly  authorized  officers  and  agents  of 
said  Order  of  Brotherhood  of  Locomotive  En- 
ginemen. It  is  also  alleged  that  "each  and 
every  member  of  the  Order  of  Railroad  En- 
ginemen, and  this  plaintiff,  was  by  said  con* 
tract  required  to  render  to  the  defendant 
services  as  engineman  under  the  terms  and 
conditions  set  forth  in  said  contract,  and  at 
the  prices  therein  specified,  for  two  years 
from  December  1,  1906,  unless,  by  notice  as 
in  said  contract  provided,  change  wa^ 
made,  which  notice  was  not  given  or  change 
made."  The  contract  referred  to  contains, 
first,  a  list  of  stations  on  the  Chattanooga 
division  of  defendant's  railway,  and  the 
rates  of  pay  of  enginemen  for  trips  between 
such  stations  in  the  yards  and  on  work 
trains.  Then,  under  the  caption  of  "Rates  of 
Pay  and  Regulations,"  follow  34  articles. 
All  deal  with  rates  of  pay,  hours  of  work, 
seniority  in  service,  computation  of  time 
and  overtime,  disputes  as  to  time,  tests  of 
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hearing  and  eyesight,  and  other  minor  de- 
tails incident  to  the  operation  of  engines, 
except  article  21,  relating  to  suspension 
and  reinstatement,  which  had  been  quoted 
herein  above,  and  article  34,  which  is  as 
follows:  "These  rules  and  regulations  will 
be  in  effect  two  years  from  date,  unless 
thirty  days'  notice  is  given  by  either  party 
of  any  contemplated  changes."  A  demurrer 
to  the  petition,  as  amended,  was  sustained. 
Plaintiff,  declining  to  plead  further  and  his 
petition  having  been  dismissed,  appeals. 

For  appellant,  it  is  insisted,  first,  that 
the  officers  of  the  union,  of  which  he  was  a 
member,  in  making  the  contract  in  question, 
acted  as  the  agent  of  all  its  members;  and, 
second,  under  said  agreement,  and  particu- 
larly under  article  34  thereof,  the  members 
of  said  union  obligated  themselves  to  work 
for  the  railway  company,  and  the  railway 
company  bound  itself  to  employ  them,  for 
the  period  beginning  December  1,  1906,  and 
ending  two  years  thereafter,  under  the  terms 
and  conditions  set  forth  in  the  other  provi- 
sions of  said  contract.  However,  in  one  of 
the  briefs  filed  on  behalf  of  appellant  this 
contention  is  abandoned  to  an  extent,  and  it 
is  insisted  that  only  those  members  of  said 
union,  who  accepted  employment  under  this 
contract  undertook  to  work  for  a  period  of 
two  years  from  December  1,  1906,  upon  the 
terms  and  conditions  and  for  the  wages 
therein  provided.  On  the  other  hand,  it  is 
argued  for  appellee  that  individual  mem- 
bers  of  a  labor  union  are  not  bound  by  con- 
tracts between  the  union  and  employees,  un- 
less such  agreements  are  ratified  by  them  as 
individuals;  that  the  contract  is  void  for 
want  of  mutuality  of  obligations,  as  between 
it  and  appellant;  that  the  effect  of  said 
agreement  was  merely  to  fix  the  rates  of 
pay  and  regulations  by  which  enginemen 
employed  by  it  were  to  be  compensated  and 
governed  during  their  employment  within 
the  period  therein  designated;  that,  if  said 
agreement  is  a  contract  of  employment,  the 
term  of  service  is  indefinite,  and  either 
party  could  at  any  time  terminate  it  with- 
out cause;  and  that,  under  the  terms  of  said 
agreement,  the  determination  by  its  superin- 
tendent that  the  discharge  of  appellant  was 
just  is  conclusive,  and  no  cause  of  action 
arises  upon  an  alleged  wrongful  decision  of 
said  officer. 

The  allegation  relied  upon  to  establish 
agency  of  appellant  on  the  part  of  the  offi- 
cers in  the  execution  of  said  agreement  is 
that  the  contract  "was  duly  signed  and  exe- 
cuted and  delivered  by  the  duly  authorized 
officers  and  agents  of  the  defendant  company 
and  said  Order  of  Railroad  Enginemen."  If 
they  were  the  agents  of  appellant,  it  is  to  be 
inferred  only  from  the  fact  that  appellant 
was    a    member    of    the    organization,    the 
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agents  of  which  they  are  admitted  to  be. 
Appellant  has  failed  to  enlighten  us,  by 
averment,  as  to  the  objects  of  the  union,  of 
which  he  was  a  member,  as  contained  in  its 
charter,  if  a  corporation,  or  in  its  constitu- 
tion, if  it  is  an  association,  or  whether  the 
officers  referred  to  were  the  agents  of  a 
local  or  general  union.  However,  the  court 
knows  as  a  part  of  the  history  of  the  times 
that  the  Order  of  Brotherhood  of  Locomo- 
tive Engineers,  and  unions  engaged  in  like 
efforts,  are  associations  of  craftsmen,  hav- 
ing for  their  objects  improved  working  con- 
ditions, and  resisting,  in  concert,  the  unjust 
exactions  of  capital.  Their  purposes  arc 
social,  not  commercial.  Permanent  im- 
proved labor  conditions,  not  temporary  con- 
tractual relations  between  individuals  and 
employers,  are  the  commendable  objects  with 
which  they  are  engrossed.  A  labor  union, 
as  such,  engages  in  no  business  enterprise. 
It  has  not  the  power,  and  does  not  under- 
take, to  supply  employers  with  workmen. 
It  does  not,  and  cannot,  bind  its  members 
to  a  service  for  a  definite  or  any  period  of 
time,  or  even  to  accept  the  wages  and  regu- 
lations which  it  might  have  induced  an 
employer  to  adopt  in  the  conduct  of  his 
business.  Its  function  is  to  induce  employ- 
ers to  establish  usages  in  repect  to  wages 
and  working  conditions  which  are  fair,  rea- 
sonable, and  humane,  leaving  to  its  members 
each  to  determine  for  himself  whether  or  not 
and  for  what  length  of  time  he  will  contract 
with  reference  to  such  usages.  Contracts 
between  an  individual  member  of  a  union 
and  an  employer  for  personal  service  being 
merely  incidental  to  the  broad  purposes  of 
the  union,  its  agents,  in  acting  for  the 
union,  in  no  way  bind  the  individual  mem- 
bers thereof. 

In  Burnetta  v.  Marceline  Coal  C0.-I8O  Mo. 
241,  79  S.  W.  136,  Burnetta,  a  miner  and 
member  of  the  Miner's  Union,  entered  into 
the  service  of  the  coal  company,  and,  after 
continuing  therein  for  a  short  time,  volun- 
tarily left  the  company  and  sued  it  for  the 
balance  of  wages  due  him.  The  company 
admitted  the  amount  charged  to  be  owing 
him,  but  denied  that  it  was  then  due.  The 
workman  asserted  that  the  union  of  which 
he  was  a  member  had  a  contract  with  the 
company  in  which  certain  pay  days  were 
provided  for,  and  that  under  this  contract 
the  amount  owing  was  due.  The  court  there, 
in  disposing  of  the  question  as  to  whether  a 
contract  made  by  a  union  in  respect  to  rates 
and  regulations  enured  to  the  benefit  of  its 
members,  said:  "The  Miners'  Union  is  not 
an  organization  for  the  purpose  of  conduct- 
ing any  business  enterprise,  but  is  purely 
one  for  the  protection  of  labor  against  the 
unjust  exactions  of  capital.  The  members 
of  the  union  do  not  labor  in  coal  mines  for 
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the  organization,  but  each  member  works 
for  himself,  and  whatever  compensation  he 
receives  is  for  the  benefit  of  himself  and 
his  family.  That  the  Miners*  Union,  as  an 
organization,  cannot  make  a  contract  for  its 
individual  members  in  respect  to  the  p€r- 
formance  of  work  and  the  payment  for  it,  in 
our  opinion  is  too  clear  for  discussion.  .  .  . 
While  it  may  be  true  that  a  labor  organiza- 
tion may  have  rules  requiring  the  employer 
to  designate  a  certain  pay  day,  and  if  you 
employ  a  member  of  the  organization,  or 
even  one  who  is  not  a  member,  and  by  agree- 
ment his  services  are  to  be  paid  on  the  des- 
ignated pay  days,  as  established  by  the 
rules,  it  could  well  be  insisted  that  the  con- 
tract fixes  the  time  of  payment,  that  is  up- 
on the  theory  that  the  individual  so  con- 
tracts, and  by  no  means  upon  account  of 
his  being  a  member  of  the  organization 
which  has  undertaken  to  contract  for  him. 
...  A  contract  on  the  part  of  an  individ- 
ual that  he  will  perform  certain  work  under 
the  rules  of  an  organization  is  not  to  be  in- 
ferred from  the  simple  fact  that  he  is  a 
member  of  the  organization.  Persons  work 
for  themselves,  and  are-  free  and  independ- 
ent. Agreements  imposing  conditions  can 
only  be  enforced  when  the  entire  proposi- 
tion has  been  stated  and  by  them  freely  ac- 
cepted." In  24  Cyc.  824,  the  author  states 
the  rule  as  follows:  "A  labor  union  ordin- 
arily has  no  authority  to  make  a  contract 
with  employers  of  its  members  in  respect  to 
the  performance  of  work  and  the  payment 
for  it.  In  order  to  bind  the  individual  mem- 
bers, they  must  expressly  assent  to  the  terms 
of  the  contract.  Such  assent  will  not  be  im- 
plied from  the  fact  that  they  have  knowl- 
edge at  the  time  of  the  contract.  It  cannot 
maintain  an  action  to  enforce  a  contiact 
made  by  it  on  behalf  of  its  members.  Nor 
is  it  liable  to  suit  on  such  a  contract,  which 
is  enforceable  only  against  the  individual 
members  who  are  guilty  of  a  breach  of  it. 
An  individual  member  of  a  labor  union,  not 
being  bound  by  the  terms  of  the  contract 
made  between  the  union  and  its  employers 
as  to  the  time  of  payment  of  his  wages,  has 
a  right  to  sue  therefor  on  the  completion  of 
his  work,  in  the  absence  of  any  express  con- 
tract with  him." 

Appellant's  name  is  nowhere  mentioned  in 
the  agreement  under  consideration.  There 
is  in  it  no  language  from  which  it  can  be 
inferred  that  tlie  officers  of  the  union,  in 
signing  said  agreement,  were  acting  as  the 
agents  of  appellant.  The  fact  that  they 
were  agents  of  the  union  will  not  justify 
the  inference  that  they  were  acting  for  ap- 
pellant, a  member  of  the  union.  It  is  not  con- 
tended that  he  ever  ratified  the  act  of  said 
officers.  The  fact  that  appellant  entered  the 
service  of  the  railway  company  as  engine- 
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man,  knew  of  the  usages  which  the  compan7 
had  adopted  at  the  instance  of  the  union, 
assented  to  and  became  bound  by  them, 
being  a  mere  incident  to  the  objects  of  the 
union,  cannot  be  said  to  be  a  ratification. 
It  follows  therefore  that  the  officers  of  the 
union,  in  the  execution  of  said  agreement, 
were  not,  and  could  not  be,  the  agents  of 
appellant. 

As  tlie  relation  of  principal  and  agent 
between  appellant  and  the  officers  of  the  un- 
ion, signing  the  agreement  under  considera- 
tion, is  not  shown  to  exist,  no  rights  accrue 
to  him  thereunder  by  reason  of  its  execution 
by  them,  and  we  now  enter  into  a  considera- 
tion of  the  contract  that  did  exist  between 
appellant  and  the  railway  company.  In 
this  a  proper  understanding  of  the  contract 
set  out  in  the  pleadings  will  be  of  material 
assistance.  That  contract  was  between  the 
union  and  the  railway  company  alone.  It 
was  made  presumably  in  furtherance  of  the 
policy  of  the  union  to  secure  for  its  mem- 
bers more  remunerative  compensation  and 
improved  conditions  of  employment.  It  does 
not  in  terms  expressly  or  impliedly  obligate 
any  member  or  group  of  members  of  the 
union  to  work  for  the  railway  company  for 
two  years  or  any  length  of  time,  or  at  all. 
It  does  not  in  terms  require  the  railway 
company  to  employ  even  union  enginemen, 
or  any  enginemen.  It  is  just  what  it  on 
its  face  purports  to  be,  and  nothing  more. 
It  is  merely  a  memorandum  of  rates  of  pay 
and  regulations  governing,  for  the  period 
therein  designated,  enginemen  employed  on 
the  Chattanooga  division  of  the  company's 
railway.  Having  been  signed  by  appellee^,  it 
is  evident  of  its  intention,  in  the  conduct  of 
its  business  with  enginemen  on  said  divi- 
sion, to  be  governed  by  the  wages  and  rules, 
and  for  the  time  therein  stipulated.  En- 
ginemen in  or  entering  its  service  during 
the  time  limit  contract  with  reference  to  it. 
There  is  on  its  face  no  consideration  for  its 
execution.  It  is  therefore  not  a  contract. 
It  is  not  an  offer,  for  none  of  its  terms  can 
be  construed  as  a  proposal.  It  comes  square- 
ly within  the  definition  of  usage  as  defined 
in  Byrd  v.  Beall,  160  Ala.  122,  124  Am.  St. 
Rep.  60,  43  So.  749.  There  the  court,  in  de- 
fining usage,  said  "usage"  refers  to  "an  es- 
tablished method  of  dealing  adopted  in  a 
particular  place,  or  by  those  engaged  in  a 
particular  vocation  or  trade,  which  acquires 
legal  force  because  people  make  contracts 
in  reference  to  it."  In  support  of  this  def- 
inition, 29  Am.  &  Eng.  Enc.  Law,  365,  and 
12  Cyc.  1033,  are  cited.  It  follows,  there- 
fore, that  all  appellee  assented  to  in  signing 
that  agreement  was  that  it  would  adopt  and 
maintain  the  rates  of  pay  and  regulations, 
and  for  the  period  of  time,  therein  stipu- 
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lated,  in  its  dealings  with  enginemen  em- 
ployed by  it  on  its  Chattanooga  diyision  of 
its  railway. 

If  appellant,  during  the  time  limit  provid- 
ed in  said  agreement,  entered  the  service  of 
appellee  as  engineman  on  its  Chattanooga 
division,  knew  and  assented  to  the  provisions 
of  said  agreement,  or  if  they  were  so  gen- 
erally known  among  enginemen  as  to  jus- 
tify the  presumption  that  he  did  know  them^ 
and  made  no  express  contract  in  conflict 
with  any  of  its  provisions,  the  agreement  in 
question  entered  into  and  became  a  part  of 
his  contract  with  appellee,  as  if  fully  in- 
corporated therein.  This  agreement,  as 
shown,  did  not  undertake  to  fix  a  material 
element  of  a  contract  for  personal  service,. 
viz,,  the  period  of  service.  The  provision  re- 
lied upon  by  appellant  to  determine  this  ele- 
ment is  article  34,  as  follows:  "These  rules 
and  regulations  will  be  in  effect  two  years 
from  date,  unless  thirty  days'  notice  is  given 
by  either  party  of  any  contemplated  chan- 
ges." None  of  the  other  33  articles  of  the 
agreement  fixes,  or  undertakes  to  fix,  the 
period  of  service  of  enginemen  who  might  be 
in  the  employ  of  the  railway  company  dur- 
ing the  time  limit,  and  how,  by  any  kind 
of  construction,  "rules"  or  "regulations"  or 
any  other  language  of  this  article  can  be 
made  to  mean  "period  of  service,"  we  arc  at 
a  loss  to  understand.  It  is  contended,  in 
brief,  that,  as  some  of  the  provisions  exact 
of  enginemen  a  service,  that,  when  such  pro- 
vision is  construed  with  article  34,  there  is 
an  obligation  on  the  part  of  the  employee 
to  work,  and  the  company  to  employ,  for 
two  years.  Article  1  is  cited  as  requiring 
such  service.  It  reads  as  follows:  "Twelve 
hours  or  less  will  constitute  a  day's  work 
for  switch  enginemen.  They  will  receive 
$3.50  per  day;  36  cents  per  hour  after 
twelve  hours.  In  road  service  they  will  be 
paid  road  rates.  One  hour  will  be  allowed 
for  meals  at  or  as  near  noon  or  midnight  aa 
it  is  possible."  Again,  we  are  at  a  loss  to 
understand  how,  by  any  kind  of  construc- 
tion, there  has  been  a  meeting  of  the  minds 
of  the  parties  to  this  litigation  upon  the 
period  of  service.  The  contract  bears  evi- 
dence of  having  been  drawn  with  the  utmost 
care  to  express  the  agreement  of  the  parties 
thereto.  There  is  an  elaborate  memoran- 
dum of  the  stations  between  which  runs- 
are  made,  and  the  pay  for  each  run  is  fixed 
for  enginemen  on  passenger  trains,  through 
and  local  freights.  Another  provision  fixes- 
how  much  enginemen  are  to  be  paid  when 
attending  court  at  the  instance  of  the  com- 
pany. Another  requires  their  tools  and 
necessary  equipment,  including  .lamps,  to  be 
placed  on  engines  at  terminals.  When 
these  articles  go  into  the  minutest  details,, 
it  is  not  reasonable  to  suppose  that,  if  the 
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parties  so  intended,  the  draftsman,  in  the 
preparation  of  the  agreement,  would  not 
have  used  the  words  usually  employed  to 
express  agreements  as  to  period  of  service, 

such   as,  "engineman,  ,"  or  a  certain 

number  of  enginemen,  agree  to  serve  the 
company  and  the  company  agrees  to  em- 
ploy, for  " months  or years,"  etc. 

The  contention  that  the  period  of  service 
was  fixed  by  said  contract,  or  was  other 
than  indefinite,  is  without  merit. 

When  appellant's  contract  of  employment 
with  appellee  is  fairly  construed,  it  is  evi- 
dent that  the  period  of  service  is  indefinite; 
and,  that  being  true,  either  party  had  the 
right  to  terminate  it  at  any  time,  for  or 
without  cause.  Louisville  ft  N.  K.  Co.  v. 
Oifutt,  00  Ky.  427,  59  Am.  St.  Rep.  467,  36 
S.  W.  181.  Appellee  did  terminate  said  con- 
tract by  the  discharge  of  appellant.  His 
claim  is  for  time  lost  after  the  determina- 
tion of  the  contract  between  him  and  appel- 
lee, and  all  his  rights  thereunder,  had 
ceased.  The  trial  court  correctly  held  that 
his  petition  stated  no  cause  of  action. 

Judgment  affirmed. 


liOUISIANA  SUPREME  COURT. 
TREORE  ft  SCEHEXNAYDER 

V. 

CARTER  PACKET  COMPANY. 


E.  G.  CARTER,  Intervener,  Appt. 

(132  La.  293,  61  Sa  379.) 

tjerj  —  Judgment  against  corporation 
—  seizure  of  indlTidual  property. 

1.  Where,  under  a  judgment  against  a 
supposed  corporation,  the  property  of  an 
individual  is  seized,  the  plaintiff  in  execu- 

Headnotes  by  Momboe,  J. 


tion  and  the  sheriff  become  liable  for  the 
damages  thereby  inflicted  upon  the  owner. 

Same  —  attacking  corporate  existence. 

2.  Where  a  plaintiff  brings  suit  and  ob- 
tains judgment  by  default  against  a  de- 
fendant, aJleged  to  be  a  corporation  created 
under  the  laws  of  this  state,  he  cannot, 
without  incurring  liability  for  damages, 
proceed  under  such  judgment  to  seize  the 
property  of  an  individual,  upon  the  theory 
that  the  alleged  corporation  is  no  corpora- 
tion, or  is  a  partnership,  for  the  obliga- 
tions of  which  such  individual  became  lia- 
ble by  "holding  out,"  and  hence  that  the 
judgment'  may  be  executed  by  the  seizure 
of  his  property;  and  this  is  true,  though 
the  citation  in  the  case  may  have  been  ad- 
dressed to  him,  as  president  of  the  corpora- 
tion, and  duly  served. 

(February  17,  1913.) 

APPEAL  by  intervener  from  a  judgment 
of  the  District  Court  for  the  Parish  of 
Points  Coupee,  rejecting  his  claim  to  cer- 
tain property  upon  which  an  execution  had 
been  levied  as  that  of  the  Carter  Packet 
Company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Claiborne  &  Kearney  and 
Hewitt  Bouancliand,  for  appellant: 

Property  of  an  individual  cannot  be  seized 
under  execution  against  a  corporation. 

Harper  v.  Commercial  ft  R.  Bank,  15  La. 
Ann.  136;  African  M.  E.  Church  v.  New 
Orleans,  15  La.  Ann.  441;  Workingmen's 
Accommodation  Bank  v.  Converse,  29  La. 
Ann.  369,  33  La.  Ann.  963;  Hincks  v.  Con- 
verse, 37  La.  Ann.  485;  Mt.  Carmel  Church 
Cong.  v.  Farrelly,  34  La.  Ann.  534;  Wil- 
liams T.  Hewitt,  47  La.  Ann.  1076,  49  Am. 
St.  Rep.  394,  17  So.  496;  Hallstead  v.  Cole- 
man (Hallstead  v.  Curtis)  143  Pa.  352,  13 
L.R.A.  370,  22  Atl.  977;  Welton  v.  Genesee 
Lumber  Co.  114  La.  842,  38  So.  580. 

The  seizure  of  E.  6.  Carter's  boat  is  in 


Ifote,  —  SeUeure  of  property  of  individ' 
ual  under  judgment  purporting  to  he 
against  a  corporationf,  upon  theory 
that  there  was  no  auch  corporation. 

The  nearest  case  which  has  been  found  to 
Tbbgre  v.  Carter  Packet  Co.  is  Dreoge  y. 
Emeiy,  32  Ky.  L.  Rep.  49,  105  S.  W.  374, 
a  suit  in  equity  to  enjoin  a  sale  under 
execution,  where  it  was  held  that  an  exe- 
cution on  a  judgment  for  negligence  against 
a  defunct  corporation  might  reach  real 
property  conveyed  to  it  after  its  demise, 
where  the  corporators  continued  its  busi- 
ness and  defended  the  action,  not  denying 
that  the  defendant  was  a  corporation,  nor 
proposing  to  claim  it  was  not,  until  the 
statute  of  limitations  had  barred  the  plain- 
tiff from  suing  them  individually.  This  was 
on  the  ground  of  estoppel.  The  court  said 
of  the  corporators :  "They  contend  that  the 
judgment  of  appellee  against  the  defunct 
45  L.R.A.(N.S.) 


corporation  is  void,  and  that  the  levy  of 
the  execution  on  their  property,  which  they 
hold  and  own  in  the  name  of  the  corpora- 
tion, was  void,  and  their  property'  should 
not  be  permitted  to  be  sold  by  a  court  of 
equity.  This,  as  a  general  rule,  is  correct; 
but  appellants  by  their  conduct  and  acts  do 
not  occupy  a  position  authorising  them  to 
avail  themselves  of  it."  (The  date  given 
for  the  injury  is  prior  to  the  demise  of  the 
corporation,  but  it  appears  elsewhere  in 
the  opinion  that  the  injury  happened  after 
such  demise.) 

In  this  connection  reference  may  be  made 
to  Houston  Ice  ft  Brewins  Co.  v.  Stratton, 
40  Tex.  Civ.  App.  378,  89  S.  W.  1111,  where 
it  was  held  that  an  execution  upon  a  judg- 
ment against  a  corporation  whose  charter 
had  been  forfeited  cannot  reach  land  con- 
veyed by  a  debtor  of  the  old  corporation,  in 
satisfaction  of  his  debt  thereto,  to  a  new 
corporation  which  had  taken  all  the  assets 
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violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

Hovey  v.  Elliot,  167  U.  S.  409,  42  L.  ed. 
216,  37  Sup.  Ct.  Rep.  841;  Benner  v.  Michel, 
23  La.  Ann.  489;  Duperron  v.  Van  Wickle, 
4  Rob.  (La.)  39;  Lobdell  v.  Union  Bank,  8 
La.  Ann.  119;  Macias  v.  Lorio,  41  La.  Ann. 
300,  6  So.  538. 

Messrs.  Hewes  &  Smith,  for  appellees: 

Defendant  waives  defect  as  to  parties 
where  he  fails  to  object  by  demurrer  or 
answer. 

An  individual  doing  business  under  a 
tradename  can  in  such  name  sue  and  be 
sued;  especially  where  the  suit  relates  to 
the  business  conducted  in  that  name. 

Grieff  v.  Boudousquie,  18  La.  Ann.  631, 
89  Am.  Dec.  698;  Baldey  v.  Brackenridge, 
39  La.  Ann.  660,  2  So.  410. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

In  the  month  of  February,  1911,  plain- 
tiffs brought  suit  in  the  district  court  for 
the  parish  of  Pointe  Coupee,  alleging  that 
the  Carter  Packet  Company,  a  corporation 
organized  under  the  laws  of  this  state  and 
domiciled  in  New  Orleans,  was  indebted  to 
tlicm  in  the  sum  of  $925,  by  reason  of  the 
fact  that  they  had  entered  into  a  contract 
with  said  company  under  which  it  agreed 
to  transport  and  deliver  a  thresher,  and 
other  effects,  by  the  steamboat  Wm.  Garig, 
owned  and  operated  by  it,  from  Pedesclaux 
Landing,  in  the  parish  of  Ascension,  to  Rac- 
courei  Landing,  in  the  parish  of  Pointe 
Coupee,  and  that  said  thresher  was  not  so 
transported,  but  was  carried  by  the  steam- 
boat Columbia,  also  owned  and  operated  by 
said  company,  and  was  destroyed  by  a  fire 
which  likewise  destroyed  the  boat;  hence 
the  loss  complained  of.  There  was  a  prayer 
for  citation  on  the  Carter  Packet  Company, 
and  a  citation  so  addressed  was  issued  and 
returned  as  having  been  served  on  said 
company  **by  personal  service  of  same  on  E. 
G.  Carter,  president  of  said  company,"  and 
there  was  judgment  by  default  against  said 
company,  which  was  confirmed.  Thereafter, 
on  August  4,  1911,  plaintiffs  caused  the 
steamboat  Bob  Blanks  to  be  seized  under 


writ  of  fi.  fa.  issued*  upon  said  jtvlgment; 
and  thereupon  Ephraim  Carter,  coming  in 
by  way  of  intervention  and  third  opposi- 
tion, alleged  that  the  property  seized  be- 
longed to  him,  that  he  was  not  a  member 
of  said  Carter  Packet  Company,  and  in  fact 
that  no  such  corporation  exists,  and  he 
prayed  that  an  injunction  issue  restraining 
the  sheriff  from  further  proceeding,  and  that 
he  be  awarded  certain  damages  alleged  to 
have  been  sustained.  The  sheriff  thereupon 
released  the  seizure,  and,  as  we  infer,  the 
boat  proceeded  on  her  trip;  but,  three  days 
later  (on  August  7th),  when  she  again  ap- 
peared in  the  parish,  he  again  seized  her, 
under  instructions  from  plaintiffs'  counsel, 
and  Carter  again  intervened  and  enjoined, 
after  which  plaintiffs  filed  exceptions  to  the 
intervention,  and  then  an  answer,  in  which 
latter  they  deny  generally  the  allegations 
of  the  intervention,  allege  that  the  injunc- 
tion w^as  wrongfully  obtained,  and  pray  that 
it  be  dissolved,  with  damages.  On  the  trial 
of  the  case,  it  was  shown  that  the  inter- 
vener is  the  sole  owner  of  tne  seized  boat, 
of  which  his  brother,  H.  M.  Carter,  is  mas- 
ter, at  a  salary  of  $200  per  month;  that 
he  is  not  a  member  of,  and  in  fact  that 
there  is  no  such  corporation  or  partnership 
as.  Carter  Packet  Company.  Plaintiffs 
thereupon  offered  in  evidence  advertise- 
ments from  "The  Picayune"  of  August  1 
and  September  12,  1911,  reading  as  follows: 

Carter  Packet  Co. 

Telephone:    Main  649,  on  wharf. 

For  Donaldson vi He,  Plaquemine,  Baton 
Rouge,  Bayou  Sara,  and  all  way  landings 
to  Angola;  Atchafalaya  to  Melville;  Black, 
Ouachita,  and  way  landings  to  Harrison- 
berg: 

6tr.  Bob  Blanks. 

H.  M.  Carter,  master.  J.  V.  De  Blanc, 
Clerk.  Leaves  every  Wednesday  at  5  p.  m. 
J.  H.  Wright,  office  307  Camp  st.,  phone. 
Main  4687;  Lord  &  McPeake,  602  Gravier 
St.,  phone,  Main  3775,  agents. 

And  Capt.  H.  M.  Carter,  a  witness  called 
by  intervener,  having  been  interrogated  in 


and  assumed  all  the  debts  of  the  old  cor- 
poration, except  those  due  to  the  plaintiff 
and  to  one  ottier. 

For  the  liabilil^y  of  corporation  formed 
by  firm,  partnership,  or  association,  for 
debts  of  old  concern,  in  the  absence  of  ex- 
press assumption  or  fraud,  see  the  note  to 
Byrne  Hammer  Dry  Goods  Co.  v,  Willis- 
Dunn  Co.  29  L.R.A.(N.S.)   589. 

For  abatement  of  action  by  or  against 
corporation,  in  the  absence  of  a  saving  stat- 
ute, by  dissolution  or  expiration  of  char- 
ter, see  the  note  to  Venable  Bros.  v.  South- 
ern Granite  Co.  32  L.R.A.(N.S.)  446. 
45  L.R.A.(N.S.) 


It  may  be  noted  that  in  Tilley  v.  Covken- 
dall,  172  N.  Y.  687,  65  N.  E.  574,  affirm- 
ing 69  App.  Div.  92,  74  N.  Y.  Supp.  631, 
it  was  held  that  an  action  on  a  judgment 
against  a  corporation  for  negligence  could 
not  be  maintained  against  an  individual 
upon  allegations  that  he  had  been  at  the 
time  of  such  negligence  in  possession  of  all 
the  property  of  the  corporation,  under  a 
contract  to  purchase  all  of  its  property  and 
stock,  and  which  was  later  completed,  and 
that  he  was  at  such  time  operating  such 
property  for  his  own  benefit  under  the  name 
of  the  corporation.  B.  B.  B. 
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regard    thereto,    gave    the   following,   with 
other  tefltimony,  to  wit: 

Q.  Was  that  advertisement  made  by  you  ? 

A.  I  don't  know  whether  I  put  it  in  the 
paper  or  not.  I  couldn't  say  for  sure.  I 
might  have.    I  don't  think  I  did,  though. 

Q.  Well,  who  put  it  in,  if  you  didn't? 

A.  Capt.  Carter,  probably;  I  don't  know; 
I  might  have  put  it  in  myself. 

Q.  Is  this  boat  always  advertised  in  that 
way — Carter  Packet  Company?  Is  it  a  cus- 
tom to  advertise  the  boat  as  under  the 
ownership  or  management  of  a  company 
which  is  not  in  existence? 

A.  No,  sir;  that  is  a  name  which  the 
Carter  brothers  have  kept,  but  was  not  or- 
ganized by  them  at  all.  It  is  not  in  exist- 
ence. I  don't  know  that  such  a  thing  is  a 
custom. 

Q.  Does  it  include  the  Wm.  Garig  and 
the  Columbia? 

A.  I  don't  think  so.  •  •  •  That  name 
was  started  seventeen  years  ago,  by  one  of 
my  brothers,  who  is  dead.  It  was  just 
simply  called  the  Carter  Packet  Company 
because  the  Carter  brothers  were  masters  of 
the  boat.  There  is  no  meaning  in  it  what- 
ever, because  there  is  no  such  company. 
There  never  was  one  organized  that  I  know 
anything  about. 

Q.  They  take  contracts  for  delivering 
freight  in  that  name,  do  they  not? 

A.  Well,  possibly;  but  each  boat  is  re- 
sponsible for  the  freight  that  it  handles. 
Each  boat,  independently,  handles  its 
freight.     .     .    , 

Q.  Is  the  name  of  the  Carter  Packet  Com- 
pany written  on  the  bills  of  lading? 

A.  Possibly  it  is,  but  the  name  of  the 
boat  is,  too.  When  we  have  a  claim,  for 
instance,  for  lost  freight,  .  .  .  the  claim 
is  made  out  agafnst  the  boat  that  handled 
it.  She  is  obliged  to  pay  for  it,  not  the 
Carter  Packet  Company. 

The  evidence  further  shows  that  inter- 
vener sustained  an  actual  and  immediate 
loss,  by  reason  of  the  seizure  and  detention 
of  his  boat,  and  was  also  affected  in  his 
credit.  Plaintiffs  offered  no  other  evidence 
than  the  order  of  court  granting  the  first 
injunction,  the  advertisements  from  the 
Picayune,  and  the  testimony  of  their  coun- 
sel to  the  effect  that  they  ordered  the 
seizure  of  the  boat,  and,  when  they  learned 
that  the  sheriff  had  released  it,  without  any 
order  of  court,  or  bond,  ordered  that  it  be 
seized  again. 

Plaintiffs  brought  suit,  and  obtained  judg- 
ment by  default  against  a  supposed  corpo- 
ration, said  to  be  domiciled  in  New  Orleans 
(and  not  against  a  supposed  partnership, 
or  against  individuals  holding  themselves 
out  as  partners),  upon  a  contract  alleged 
46  L.R.A.(N.S.) 


to  have  been  made  with  regard  to  the  car- 
riage of  certain  freight  on  the  steamboat 
Wm.  Garig,  and  said  to  have  been  lost  in 
the   burning    of    the    steamboat    Columbia. 
But,  save  for  the  allegations  of  their  peti- 
tion and  for  their  judgment,  there  is  noth- 
ing before  this  court  to  indicate  that  any 
such  contract  was  made,  nor  does  the  evi- 
dence before  us  connect  the  intervener  with 
such  contract  or  judgment,  or   show   that 
the  steamboat  Wm.  Garig,  with   reference 
to  the  service  of  which  the  contract  is  said 
to  have  been  made,  was  operated  by,  or  in 
the  name  of,  the  "Carter  Packet  Company," 
though  it  appears  that  the  boat  was  owned 
by  E.  G.  and  H.  M.  Carter.     It  is  shown 
that,  under  the  judgment  so  obtained,  the 
steamboat  Bob  Blanks  was  seized,  and  tiiat 
the  Bob  Blanks  belonged  exclusively  to  E. 
G.  Carter,  the  third  opponent  herein;  and, 
when  those  facts  were   developed,   it   was 
necessary  for  the  plaintiffs  and  the  sheriff 
to  show,  in  order  to  escape  the  consequences 
of  an  unauthorized  seizure  of  the  property 
of  one  person,  under  a  judgment  against 
another,  that  E.  G.  Carter  is,  in  some  way, 
bound  by  said  judgment  against  the  Carter 
Packet  Company,  which  they  have  not  done, 
and  could  not  well  do.    They  cannot  there- 
fore escape  the  consequences.    The  testimo- 
ny in  regard  to  the  extra  expense  incurred 
in  consequence  of   the  seizure   shows   tliat 
the  boat  was  valued  at  $18,000;   that  she 
was  in  active  service  when  seized;  that  she 
was  detained  five  hours  by  the  first  seizure, 
and  three  hours  by  the  second;  that  the  use 
of  the  boat  was  worth  $25  an  hour;   that 
the  wages  of  the  officers  and  crew,  pending 
the  delays,  amounted  to  $01.20;   the  fuel 
consumed  to  $16;  the  extra  stores  required, 
to  $64.70;  the  expenses  incurred  in  connec- 
tion with  the  bonding  of  the  boat,  to  $83.55. 
Capt.  Carter  also  testifies  that,  by  reason 
of  the  delay,  other  boats  went  ahead  of  him 
and  he  was  short,  in  his  average  cargo,  to 
the   extent   of   $267;    that,   by   being   thus 
thrown  behind,  they  were  compelled  to  de- 
liver freights  which  they  would  otherwise 
have  delivered  in  the  day,  at  night,  in  the 
rain,  on  slippery  banks,  thus  losing  time  in 
their  landings,  which  extra  expense  he  es- 
timates  at  $200;    that,   after   the   seizure, 
they  were  compelled  to  pay  cash,  in   ad- 
vance, for  their  supplies,  whereas  their  pur- 
chases had  previously  been  delivered  C.  O. 
D.,  or  the  bills  had  been  sent  at  the  end 
of  the  month  or  trip;  and  he  estimates  the 
injury  to  opponent's  credit  at  $1,000.    The 
total  amount  claimed,  in  the  last  petition 
filed  by  intervener,  from  the  plaintiffs  and 
the  sheriff,  in  aoUdo   (including  $5,000,  as 
punitory  damages),  is  $6,750.     Concerning 
the  sheriff,  it  is  shown  that  he  was  at  once 
notified  that  the  property  seized  did  not  be- 
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long  to  the  supposed  judgment  creditor, 
and  he  should  have  demanded,  and  perhaps 
did  demand  and  obtain,  a  bond  of  indem- 
nity. We  are  of  opinion  that  there  should 
be  allowed  $500  on  account  of  actual  loss 
occasioned  by  the  seizure  of  the  boat,  and 
$500  for  the  injury  to  intervener's  credit. 
Duperron  v.  Van  Wickle,  4  Rob.  (La.)  39, 
39  Am.  Dec.  509;  Lobdell  v.  Union  Bank,  8 
La.  Ann.  117;  Benner  v.  Michel,  23  La. 
Ann.  489;  Macias  v.  Lorio,  41  La.  Ann. 
300,  6  So.  538. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  bo 
avoided  and  annulled,  and  that  there  now 
be  judgment  in  favor  of  the  intervener  and 
third  opponent,  perpetuating  the  injunction 
sued  out  by  him,  and  condemning  the  plain- 
tiflPs,  Frank  Tregre  and  Albert  Scehexnay- 
der,  and  the  sheriff,  Ernest  G.  Beuker,  in 
aolido,  in  the  sum  of  $1,000,  with  legal  in- 
terest from  the  date  of  this  judgment,  to- 
gether with  all  costs. 

Petition  for  rehearing  denied  March  17, 
1913. 


INDIANA  supreme:  COURT. 

INDIANA  NATIONAL  LIFE  INSURANCE 

COMPANY,    Appt., 

v. 

MELISSA  MoGINNIS. 

'(—  Ind.  — ,  101  N.  B.  289.) 

Insurance  —  tender  of  premiiun  —  re- 
fusal —  denial  of  liability. 

1.  An  insurance  company  which  refuses  to 
accept  a  check  tendered  for  a  premium,  on 
the  ground  that  the  policy  had  been  can- 
celed, cannot  deny  liability  on  the  policy 
because  the  premium  had  not  been  paid. 

Same  —  incontestable  clause  —  false 
answers  ^  effect. 

2.  False  answers  in  an  application  for 
insurance  which  are  warranted  to  be  true 
will  not  avoid  the  policy  after  it  has  by 
its  terms  become  incontestable. 

Same   —   cancelation   —   Ignorance    of 
beneficiary. 

3.  An  attempted  cancelation  because  of 
false  answers  m  the  application  of  an  in- 
surance policy,  by  agreement  with  the  ap- 
plicant before  it  has  become  incontestable, 
without  the  knowledge  or  consent  of  the 
beneficiary  named  therein,  is  not  binding 
on  him,  although  the  policy  provides  that 
the  beneficiary  may  be  changed  by  written 

Note. —  As  to  surrender  of  policy  of  or- 
dinary life  insurance  without  the  consent 
of  the  beneficiary,  see  note  to  Ferguson  v.  v 
Phoenix  Mut.  L.  Ins.  Co.  36  L.R.A.(N.S.) 
844. 
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notice  to  the  company  and  indorsement  of 
the  change  upon  the  policy. 

(March  28,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Marion  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  upon  a  life  insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ulric  Z.  Wiley  and  Arthur  H. 
Jones,   for  appellant: 

Fraud,  on  the  part  of  the  insured,  in  pro- 
curing a  policy  of  insurance,  will  render  the 
contract  void,  without  any  express  provision 
to  that  effect  in  the  policy. 

Moore  v.  Virginia  F.  &  M.   Ins.   Co.   28 
Gratt    608,    26   Am.   Rep.    373;    Welch   t 
Union  Cent.  L.  Ins.  Co.  108  Iowa,  224,  50 
L.R.A.  774,  78  N.  W.  853. 

An  answer  to  a  complaint,  upon  a  life 
insurance  policy,  which  avers  facts  that  af- 
firmatively show  that  the  policy  was  pro- 
duced by  the  insured  by  false  and  fraudu- 
lent answers  to  material  questions  in  the 
application,  relating  to  the  question  as  to 
whether  the  applicant  was  an  insurable  risk, 
IS  sufficient  to  constitute  a  complete  defense 
to  an  action  upon  the  policy,  when  such 
false  answers  are  specifically  made  war- 
ranties. 

Commonwealth  Ins.  Co.  v.  Monninger,  18 
Ind.  352;  Cox  v.  JEtna,  L.  Ins.  Co.  29  Ind. 
686;  Presbyterian  Mut.  Assur.  Fund  v.  Al- 
len, 106  Ind.  693,  7  N.  E.  317;  Citizens'  Ins. 
Co.  V.  Hoffman,  128  Ind.  370,  27  N.  K  746 ; 
Supreme  Lodge,  A.  O.  U.  W.  v.  Hutchinson, 
6  Ind.  App.  399,  33  N.  K  816;  Co-opera- 
tive Life  Asso.  v.  Leflore,  63  Miss.  1;  Wynn 
V.  Provident  Life  &  Trust  Co.  99  App.  Div. 
103,  91  N.  Y.  Supp.  167. 

When  a  contract  of  insurance  was  pro- 
cured by  the  fraud  of  the  insured,  the  in- 
sured and  the  insurer,  by  agreement,  may 
cancel  the  contract,  without  the  consent  of 
the  beneficiary  or  beneficiaries,  when  the  in- 
sured has  the  right  to  change  the  benefici- 
ary and  has  dominion  over  the  policy. 

Equitable  Life  Assur.  Soc.  v.  Stough,  46 
Ind.  App.  411,  89  N.  E.  612. 

In  an  action  by  the  beneficiary  in  a  life 
insurance  policy,  an  answer  by  the  defend- 
ant con^pany  showing  that  the  policy  was 
issued  upon  the  written  application  of  the 
insured,  and  was  procured  by  fraud  on  his 
part  in  falsely  and  fraudulently  answer- 
ing material  questions  as  to  his  physical 
condition,  which  answers  are  made  express 
warranties,  states  a  perfect  defense  in  bar. 

Cooley,  Briefs  on  Ins.  p.  1932;  Campbell 
V.  New  England  Mut.  L.  Ins.  Co.  98  Mass. 
381;  Price  v.  Phoenix  Mut.  L.  Ins.  Co.  17 
Minn.  497,  Gil.  473,  10  Am.  Rep.  166;  Mil- 
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ler  ▼.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa,  216, 
7  Am.  Rep.  122;  McDermott  v.  Modern 
Woodmen,  97  Mo.  App.  636,  71  S.  W.  833; 
Supreme  Lodge,  O.  0.  K.  v.  McLaughlin, 
108  111.  App.  85;  Supreme  Council,  C.  K.  L. 
V.  Beggs,  110  111.  App.  139;  Fitch  v.  Ameri- 
can Popular  L.  Ins.  Co.  69  N.  Y.  657,  17 
Am.  ^  Rep.  372;  Barteau  y.  Phoenix  Mut.  L. 
Ins.*  Co.  67  N.  Y.  696;  Co-operative  Life 
Asso.  ▼.  Leflore,  63  Miss.  1;  Miles  v.  Con- 
necticut Mut.  L.  Ins.  Co.  3  Gray,  680; 
Schultz  Y.  Mutual  L.  Ins.  Co.  6  Fed.  672; 
Davey  v.  Mtna.  L.  Ins.  Co.  20  Fed.  482; 
Foot  V.  JEtn&  L.  Ins.  Co.  4  Daly,  286,  af- 
firmed in  61  N.  Y.  671 ;  Brennan  v.  Security 
L.  Ins.  &  Annuity  Co.  4  Daly,  296;  Sch- 
warzbach  v.  Ohio  Valley  Protective  Union, 
25  W.  Va.  622,  62  Am.  Rep.  227;  Glutting 
T.  Metropolitan  L.  Ins.  Co.  60  N.  J.  L.  287, 
13  Atl.  4;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Pyle,  44  Ohio  St.  19,  68  Am.  Rep.  781,  4  N. 
E.  465;  Penniston  v.  Union  Cent.  L.  Ins. 
Co.  6  Ohio  Dec.  Reprint,  830;  Cummings  v. 
Kennebec  Mut.  L.  Ins.  Co.  89  Me.  37,  35 
Atl.  1032;  Dimick  v.  Metropolitan  L.  Ins. 
Co.  67  N.  J.  Ia  367,  61  Atl.  692;  Aloe  v. 
Mutual  Reserve  Life  Asso.  147  Mo.  561,  49 
S.  W.  653;  Metropolitan  L.  Ins.  Co.  v. 
Rutherford,  98  Va.  195,  36  S.  E.  361 ;  Hook 
V.  Michigan  Mut.  L.  Ins.  Co.  44  Misc.  478, 
90  N.  Y.  Supp.  56 ;  Webb  v.  Bankers*  L.  Ins. 
Co.  19  Colo.  App.  456,  76  Pac.  738;  Farrell 
▼.  Security  Mut.  L.  Ins.  Co.  60  C.  C.  A.  374, 
125  Fed.  684;  National  Council,  K.  L.  S.  v. 
O'Brien,  112  111.  App.  40. 

A  check  of  a  third  person,  who  is  a 
stranger  to  the  transaction,  payable  to  a 
creditor,  for  a  debt,  is  not  a  payment  and  a 
discharge  of  the  debt. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  48; 
.^tna  L.  Ins.  Co.  v.  Green,  38  U.  C.  Q.  B. 
459;  Northwestern  Life  Assur.  Co.  v.  Sturdi- 
vant,  24  Tex.  Civ.  App.  331,  59  S.  W.  61; 
Hollowell  V.  Life  Ins.  Co.  126  N.  C.  398,  36 
S.  E.  616;  Bickford  v.  First  Nat.  Bank,  42 
111.  238,  89  Am.  Dec.  436;  Born  v.  First 
Nat.  Bank,  123  Ind.  78,  7  L.R.A.  442,  18 
Am.  St.  Rep.  312,  24  N.  E.  173;  Thomas  v. 
Westchester  County,  116  N.  Y.  47,  4  L.R.A. 
477,  21  N.  E.  674;  Burkhalter  v.  Second 
Nat.  Bank,  42  N.  Y.  638 ;  National  Bank  v. 
Chicago,  B.  &  N.  R.  Co.  44  Minn.  224,  9 
L.R.A.  263,  20  Am.  St.  Rep.  566,  46  N.  W. 
.342,  660;  Bernheimer  v.  Herrman,  44  Hun, 
110;  Hatcher  v.  Comer,  76  Ga.  728;  Henry 
v.  Conley,  48  Ark.  267,  3  S.  W.  181 ;  Cox  v. 
Hayes,  18  Ind.  App.  220,  47  N.  E.  844; 
Good  V.  Singleton,  39  Minn.  340,  40  N.  W. 
359;  Briggs  v.  Holmes,  118  Pa.  283,  4  Am. 
St.  Rep.  597,  12  Atl.  356. 

Messrs.  Harvey  Harmon,  Oscar  L. 
Pond,  and  Lucius  C.  Embree,  with  Mr. 
Morton  C.  Kmbree,  for  appellee: 

A  clause  in  a  policy  of  insurance  stipu- 
45  L.R.A.(N.S.) 


lating  that,  after  one  year  from  its  date  of 
issue,  the  policy  shall  be  incontestable  if  the 
premiums  have  been  duly  paid,  has  the  ef- 
fect to  create,  by  contract,  a  period  of  lim- 
itation, and  all  defenses  within  the  meaning 
of  the  clause  must  be  made  within  the  pe- 
riod stated,  and  they  are  not  available  to  the 
insurer  after  the  expiration  of  such  period. 

Reagan  v.  Union  Mut.  L.  Ins.  Co.  189 
Mass.  655,  2  L,R.A.(N.S.)  821,  109  Am.  St 
Rep.  659,  76  N.  E.  217,  4  Ann.  Cas.  362; 
Kline  v.  National  Ben.  Asso.  Ill  Ind.  462. 
60  Am.  Rep.  703,  11  N.  E.  620;  Federal  L. 
Ins.  Co.  V.  Kerr,  173  Ind.  613,  89  N.  E. 
398,  91  N.  E.  230;  Court  of  Honor  v.  Hutch- 
ens,  43  Ind.  App.  321,  82  N.  E.  89;  People's 
Mut.  Ben.  Soc.  v.  Templeton,  16  Ind.  App. 
126,  44  N.  E.  809;  Wright  v.  Mutual  Ben. 
Life  Asso.  118  N.  Y.  237,  6  L.R.A.  731,  16 
Am.  St.  Rep.  749,  23  N.  E.  186;  Clement  v. 
New  York  L.  Ins.  Co.  101  Tenn.  22,  42  L.R.A. 
247,  70  Am.  St.  Rep.  650,  46  S.  W.  561 ;  25 
Cyc.  873. 

Such  a  clause  precludes  all  defenses  on 
the  part  of  the  insurer,  in  a  suit  on  the  pol- 
icy, after  the  expiration  of  the  time  limited, 
except  the  defense  of  nonpayment  of  pre- 
miums. 

Kline  v.  National  Ben.  Asso.  Ill  Ind. 
462,  60  Am.  Rep.  703,  11  N.  E.  620;  Federal 
L.  Ins.  Co.  v."  Kerr,  173  Ind.  613,  89  N.  E. 
398,  91  N.  E.  230;  Court  of  Honor  v.  Hutch- 
ens,  43  Ind.  App.  321,  82  N.  E.  89;  People's 
Mut.  Ben.  Soc.  v.  Templeton,  16  Ind.  App. 
126,  44  N.  E.  809;  Reagan  v.  Union  Mut.  L. 
Ins.  Co.  189  Mass.  555,  2  L.R.A.(N.S.)  821, 
109  Am.  St.  Rep.  659,  76  N.  E.  217,  4  Ann. 
Cas.  362 ;  Wright  v.  Mutual  Ben.  Life  Asso. 
118  N.  Y.  237,  6  L.R.A.  731,  16  Am.  St. 
Rep.  749,  23  N.  E.  186;  Clement  v.  New 
York  L.  Ins.  Co.  101  Tenn.  22,  42  L.R.A. 
247,  70  Am.  St.  Rep.  650,  46  S.  W.  661; 
Goodwin  v.  Provident  Sav.  Life  Assur.  Asso. 
97  Iowa,  226,  32  L.R.A.  473,  59  Am.  St.  Rep. 
411,  66  N.  W.  157;  Murray  v.  State  L.  Ins. 
Co.  22  R.  I.  524,  53  L.R.A.  742,  48  Atl.  800; 
Royal  Circle  v.  Achterrath,  204  111.  649,  63 
L.R.A.  452,  98  Am.  St.  Rep.  224,  68  N.  E. 
492;  Mutual  Reserve  Fund  Life  Asso.  ▼. 
Austin,  6  L.R.A.  (N.S.)  1064,  73  C.  C.  A. 
498,  142  Fed.  398;  Massachusetts  Ben.  Life 
Asso.  V.  Robinson,  104  Ga.  256,  42  L.R.A. 
261,  30  S.  E.  918;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Montgomery,  116  Ga.  799,  43  S. 
E.  79;  New  York  L.  Ins.  Co.  v.  Baker,  27 
C.  C.  A.  658,  49  U.  S.  App.  690,  83  Fed. 
647;  Kansas  Mut.  L.  Ins.  Co.  v.  Whitehead, 
123  Ky.  21,  93  S.  W.  609,  13  Ann.  Cas.  301; 
Williams  v.  St.  Louis  L.  Ins.  Co.  189  Mo. 
70,  87  S.  W.  499;  Teeter  v.  United  L.  Ins. 
Asso.  159  N.  Y.  411,  54  N.  E.  72;  Thompson 
V.  Fidelity  Mut.  L.  Ins.  Co.  116  Tenn.  557, 
6  L.R.A.(N.S.)  1039,  115  Am.  St.  Rep.  823, 
92  S.  W.  1098;  Patterson  v.  Natural  Pre- 
13 
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mium  Mut.  L.  Ins.  Co.  100  Wis.  118,  42 
L.R.A.  253,  69  Am.  St.  Rep.  899,  76  N.  W. 
980;   25  Cyc.  873. 

False  answers,  made  by  the  applicant  for 
insurance,  to  questions  contained  in  the  ap- 
plication and  in  the  medical  examination, 
do  not  have  the  effect  to  render  the  policy  of 
insurance  void  ipso  facto,  but  merely  void- 
able at  the  option  of  the  insurer. 

United  States  Health  &  Acci.  Ins.  Co.  v. 
Clark,  41  Ind.  App.  345,  83  N.  E.  760; 
Masonic  Mut.  Ben.  Asso.  v.  Beck,  77  Ind. 
203,  40  Am.  Rep.  295;  iEtna  L.  Ins.  Co.  ▼. 
Bockting,  39  Ind.  App.  586,  79  N.  E.  624; 
Modern  Woodmen  v.  Vincent,  .40  Ind.  App. 
711,  80  N.  E.  427,  82  N.  E.  475,  14  Ann. 
Cas.  89;  Glens  Falls  Ins.  Co.  v.  Michael, 
167  Ind.  659,  8  L.R.A-(N.S.)  708,  74  N.  B. 
964,  79  N.  E.  905. 

When  it  is  discovered  by  the  insurer  that 
such  false  answers  have  been  made  by  the 
insured,  the  insurer  must  take  proper  steps 
to  avoid  the  policy,  by  dealings  with  the 
persons  who  have  an  interest  therein,  with- 
in the  time  limited  by  the  contract  of  in- 
surance. 

Modern  Woodmen  v.  Vincent,  40  Ind.  App. 
711,  80  N.  E.  427,  82  N.  E.  475,  14  Ann. 
Cas.  89;  JStna  L.  Ins.  Co.  v.  Bockting,  39 
Ind.  App.  586,  79  N.  E.  624;  Glens  Falls 
Ins.  Co.  V.  Michael,  167  Ind.  6*59,  8  L.R.A. 
(N.S.)  708,  74  N.  E.  964,  79  N.  E.  906; 
American  Cent.  L.  Ins.  Co.  v.  Rosenstein, 
—  Ind.  — ,  88  N.  E.  97,  46  Ind.  App.  637,  92 
N.  E.  380. 

The  power  reserved  by  the  insured  in  the 
policy  to  change  the  beneficiary  in  a  des- 
ignated manner  cannot  be  extended  so  as  to 
include  the  power  to  cancel  or  destroy  the 
policy. 

Holder  v.  Prudential  Ins.  Co.  77  S.  C. 
299,  57  S.  E.  863;  Washington  L.  Ins.  Co. 
V.  Berwald,  97  Tex.  Ill,  76  S.  W.  442,  1 
Ann.  Cas.  682;  Supreme  Lodge,  K.  P.  v. 
Schmidt,  98  Ind.  374. 

A  payment  may  be  made  by  check  when 
it  is  previously  agreed  by  the  parties  that 
the  check  is  to  be  accepted  as  payment  of 
the  indebtedness. 

Sutton  V.  Baldwin,  146  Ind.  361,  46  N. 
E.  518;  Smith  v.  Kirkpatrick,  68  Ind.  264. 

When  a  tender  is  made  by  check,  and  it  is 
not  objected  to  at  the  time  on  the  ground 
that  the  check  is  not  money,  but  the  tender 
is  refused  on  other  grounds,  such  an  ob- 
jection will  be  considered  so  far  an  objec- 
tion of  form  that  it  cannot  afterwards  be 
advanced. 

Edmunds  Electrical  Constr.  Co.  v.  Mar- 
iotte,  162  Ind.  329,  69  N.  E.  396;  Boyd  v. 
Olvey,  82  Ind.  294. 

Where   it  is   shown   on   the   face  of  the 
pleading  that  the  contract  was  expressly  re- 
pudiated  on  grounds   other  than  the  form 
45  L.R.A.fN.S.) 


of  the  payment  of  the  money  due  under  the 
contract,  it  is  not  necessary  to  aver  a  ten- 
der, since  a  formal  tender  is  shown  to  have 
been  waived. 

Martin  v.  Merritt,  57  Ind.  34,  26  Am.  Rep. 
46;  Platter  ▼.  Elkhart  County,  103  Ind. 
360,  2  N.  E.  644;  Turner  v.  Parry,  27  Ind. 
163;  iEtna  Ins.  Co.  v.  Shryer,  85  Ind.  362; 
Hanna  v.  Phelps,  7  Ind.  21,  63  Am.  Dec 
410;  Bartlett  v.  Adams,  43  Ind.  447;  Blair 
V.  Hamilton,  48  Ind.  32. 

Spencer,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  in  June,  1909,  to 
recover  upon  a  life  insurance  contract  is- 
sued "on  December  9,  1907,  to  John  R.  Mc- 
Ginnis,  of  Gibson  county,  Indiana,  and  pay- 
able $3,000  to  appellee,  the  mother  of  the 
insured,  and  $2,000  to  Emily  S.  McGinnis, 
the  wife  of  the  insured.  John  R.  McGin> 
nis  died  in  Colorado  on  January  16,  1909. 
The  contract  or  policy  in  suit  contained, 
among  others,  the  following  provisions: 
"Incontestability.  After  one  year  from  date 
of  issue  this  policy  shall  be  incontestable  if 
the  premiums  have  been  duly  paid."  ''The 
insured  may  at  any  time  during  the  con- 
tinuance of  this  policy,  provided  the  policy 
is  not  then  assigned,  and  subject  to  the  rules 
of  this  company  regarding  assignments  and 
beneficiaries,  change  the  beneficiary  or  ben- 
eficiaries by  written  notice  to  the  company, 
at  its  head  office;  such  change  to  take  effect 
on  the  indorsement  of  tne  same  on  the  pol* 
icy  by  the  company."  In  answer  to  appel- 
lee's complaint  seeking  to  recover  on  this 
policy,  the  appellant  set  up  an  affirmative  de- 
fense in  seven  paragraphs,  to  the  first,  third, 
fourth,  and  sixth  of  which  demurrers  were 
sustained.  These  rulings  are  here  assigned 
as  errors,  together  with  the  trial  court's  ac- 
tion in  overruling  appellant's  dem^urrer  ti> 
the  amended  second  paragraph  of  appellee's 
reply  to  appellant's  fifth  paragraph  of  an- 
swer. 

The  first  paragraph  of  appellant's  answer 
admitted  the  issuance  and  delivery  of  the 
policy  sued  on  and  the  death  of  the  insured, 
but  denied  that  appellant  was  liable  on  such 
policy.  It  was  alleged  that  by  mutual  agree- 
ment between  appellant  and  the  insured  the 
contract  had  been  canceled  prior  to  his  death 
by  an  instrument  in  writing  under  date  of 
November  30,  1908,  which  was  executed  by 
the  insured  in  consideration  of  the  sum  of 
$140.46  paid  to  him  by  the  appellant.  It  was 
also  alleged  that  certain  answers  made  by 
the  insured  in  his  application  for  insurance 
were  false  and  made  for  the  purpose  of 
fraudulently  having  the  contract  of  insur- 
ance issued;  that  as  soon  as  appellant 
learned  such  facts  it  located  the  insured  at 
a  sanitarium   in  Colorado,  and  there  paid 
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him  the  named  consideration  to  release  it 
from  liability  upon  said  contract;  that  the 
insured  in  making  his  application  for  insur- 
ance had  stated  that  he  was  in  good  health; 
that  he  had  never  had  any  of  certain  enumer- 
ated diseases;  that  he  never  used  intoxicat- 
ing liquors;  that  he  did  not  use  tobacco  to 
excess;  that  all  of  these  answers  were  false 
and  fraudulent;  that  at  the  time  of  making 
said  answers  McGinnis  was  not  in  good 
health,  but  had  consumption  and  knew  it; 
that  he  was  addicted  to  the  use  of  intoxicat- 
ing liquors  to  the  extent  that  he  frequently 
became  intoxicated;  that  he  was  an  habitual 
user  of  tobacco  to  excess,  so  that  its  use  had 
impaired  his  health;  that  his  application 
contained  the  following  clause:  ''On  behalf 
of  myself,  and  of  any  person  who  shall  Imve 
or  claim  any  interest  in  any  policy  that  may 
be  issued  under  this  application,  I  hereby 
declare  and  agree  that  all  the  foregoing 
statements  and  answers,  together  with  those 
contained  in  the  declarations  to  the  Indi- 
ana National  Life  Insurance  Company's 
medical  examiner,  are  warranted  to  be  full, 
complete,  and  true,  and  they  are  offered  to 
the  company  as  a  consideration  for,  and  as 
a  basis  of,  the  contract  with  said  company, 
under  any  policy  issued  under  this  applica- 
tion, which,  if  issued,  I  hereby  agree  to  ac- 
cept. .  .  .  That' no  liability  on  the  part 
of  said  company  shall  arise  until  a  policy 
shall  be  issued,  and  delivered  to  me,  nor 
until  the  first  premiu:n  thereon  shall  be 
actually  paid,  while  I  am  in  good  health." 

The  third  paragraph  of  answer  avers  the 
questions  and  answers  set  out  in  the  first, 
the  part  of  the  application  for  insurance  in 
which  the  insured  certified  that  his  answers 
were  correctly  recorded  by  the  medical  ex- 
aminer and  that  they  were  true,  and  his 
warranty  as  to  all  statements  and  answers 
made  by  him;  that  the  application  was  duly 
executed  and  made  a  part  of  the  policy; 
that  appellant  relied  upon  the  warranties; 
and  that  because  of  the  fraud  therein  said 
contract  was  void. 

The  fourth  paragraph  of  answer  asserts, 
in  addition  to  the  warranties  alleged  in  the 
first  and  third,  the  alleged  Talse  and  fraudu- 
lent representations  of  the  insured,  the  re- 
turn to  him  of  the  premium  he  had  paid,  in 
consideration  of  his  executing  the  release  to 
appellant,    said    release    being    as    follows: 

This  is  to  certify  that  I  have  this  day  re- 
ceived from  the  Indiana  National  Life  Insur- 
ance Company,  of  Indianapolis,  Indiana,  the 
sum  of  one  hundred  forty  and  45/100  dol- 
lars ($140.45)  which  is  the  amount  of  my 
first  annual  premium,  together  with  six  por 
cent  (6  per  cent)  interest  thrreon,  on  policy 
No.  2931,  issued  to  me  by  said  company  De- 
cember 9,  1907.  I  hereby  accept  the  above 
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amount  in  full  sati.afaction  of  said  policy, 
and  release  said  company  from  further  ob- 
ligation upon  aforesaid  policy.  In  witness 
whereof,  I  hereunto  set  my  hand,  this  30th 
day  of  November,  1908,  at  Y.  M.  C.  A.  Farm, 
Edgewater,  Colorado. 

John   R.   McGinnis. 

The  sixth  paragraph  of  answer,  in  addi- 
tion to  the  averments  of  the  first  as  to  an- 
swers to  questions  in  the  medical  examina- 
tion, warranties,  etc.,  alleges  fraud  based 
upon  answers  to  certain  other  questions,  and 
that  prior  to^  the  making  of  said  applica- 
tion for  insurance  the  insured  was  afflicted 
with  a  certain  venereal  disease,  and  falsely 
and  fraudulently  answered  that  he  was  not 
so  afflicted,  and  did  so  knowingly;  that  ap- 
pellant was  thereby  induced  to  issue  to  him 
the  contract  of  insurance. 

The  fifth  paragraph  of  answer  pleads 
the  failure  to  pay  the  second  annual  premi- 
um due  on  said  policy  on  December  9,  1908. 
The  amended  second  paragraph  of  reply  to 
this  paragraph  of  answer  alleges  that  the 
beneficiaries  in  said  policy  and  the  insured 
through  an  agent  at  Princeton,  Indiana, 
made  an  offer  to  pay  said  premium  due  on 
said  policy  by  tendering  a  check,  which  was 
good,  in  compliance  with  a  request  of  the  no- 
tice of  the  company  to  the  insured  to  "make 
all  checks  payable  to  the  company"  by  mail- 
ing the  check  to  the  company;  that  it  was 
received  and  returned  to  the  agent,  with  a 
notice  to  him  that  the  policy  had  been  can- 
celed, and  inclosing  to  him  a  copy  of  the  al- 
leged cancelation,  and  requesting  such  al- 
leged agent  to  return  the  policy  to  the  com- 
pany. 

To  reverse  the  lower  court  by  this  appeal, 
appellant  insists  that  the  several  paragraphs 
of  answer  to  which  demurrers  were  sustained 
were  sufficient  to  constitute  a  good  de- 
fense, and  that  appellee's  amended  second 
paragraph  of  reply  to  the  fifth  paragraph 
of  answer  does  not  state  facts  sufficient  to 
avoid  said  paragraph ;  that,  under  the  terms 
of  the  insurance  contract,  the  application 
for  insurance  by  the  insured,  with  his  an- 
swers to  the  questions  and  the  medical  ex- 
amination, were  warranties  as  true  and  ap- 
pellant had  the  right  to  rely  thereon;  that 
the  answers  as  made  by  the  insured  were 
made,  knowing  they  were  false  and  with 
fraudulent  intent;  .that  the  contract  of  in- 
surance was  legally  canceled,  and  the  liabil- 
ity of  the  appellant  terminated  by  th?  arrree- 
ment  between  the  insured  and  appellant. 
Appellee,  to  sustain  the  rulings  and  judg- 
ment, contends  that  the  contract  of  insur- 
ance was  executed,  delivered,  and  accepted 
on  December  7,  1907;  that  it  matured  by 
the  death  of  the  insured  on  January  10, 
1909;  that  such  contract  specifically  provid- 
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ed  that  ''after  one  year  from  date  of  ihsue 
this  policy  shall  be  incontestable  if  the  pre- 
miums have  been  duly  paid;"  that  the  pre- 
miums were  duly  paid  or  payment  duly  ten- 
dered; that  the  defense  of  breach  of  war- 
ranty was  attempted  after  June  16,  1909, 
and  in  view  of  the  incontestable  clause  comes 
too  late;  that  first,  third,  fourth,  and  sixth 
paragraphs  of  appellant's  answer  are  there- 
fore each  fatally  defective,  ^or  the  reason 
that  neither  of  them  states  facts  sufficient  to 
avoid  the  effect  of  the  incontestable  clause; 
also,  that  the  first  and  fourth  paragraphs  of 
answer  are  bad  because  they  ar^  based  upon 
an  alleged  cancelation  of  the  insurance  con- 
tract by  the  insured  and  the  appellant, 
without  the  knowledge  or  consent  of  appel- 
lee; that  as  such  beneficiary  in  such  insur- 
ance contract  appellee  had  such  an  interest 
therein  at  the  time  of  its  execution,  delivery, 
and  acceptance  as  could  be  affected  by  the 
acts,  statements,  or  admissions  of  the  in- 
sured and  appellant  only  in  the  manner  as 
therein  specifically  provided;  that  the 
amended  second  paragraph  of  reply  to  the 
fifth  paragraph  of  answer  was  sufficient  to 
avoid  such  answer,  because  the  fifth  para- 
graph of  answer  charged  the  nonpayment  of 
the  second  annual  premium  on  such  insur- 
ance contract,  and  the  challenged  reply 
thereto  asserts  the  delivery  to  appellant  of 
a  check  drawn  upon  a  bank  at  Princeton, 
Indiana,  by  an  authorized  agent  of  the  ap- 
pellee and  the  insured,  which  check  was  for 
the  full  amount  of  such  premium,  and  was 
payable  to  appellant;  that  there  were  funds 
in  the  bank  on  which  the  check  was  drawn 
to  the  credit  of  the  drawer  of  the  same  suf- 
ficient to  pay  it  in  full  upon  presentation  of 
the  same;  that  appellant  did  not  decline  or 
refuse  to  accept  the  payment  as  tendered  be- 
cause of  the  form  thereof,  but  returned  such 
check  to  the  agent,  with  .the  declaration  that 
the  insurance  contract  had  been  canceled  by 
an  agreement  between  the  appellant  and  the 
insured,  which  was  in  writing,  and  a  copy 
thereof  was  transmitted  to  such  agent,  with 
a  request  that  he  deliver  the  policy  to  the 
appellant;  that  the  demurrer  to  such  amend- 
ed paragraph  of  reply  was  therefore  prop- 
erly overruled. 

We  cannot  conceive  that  it  can  be  serious- 
ly contended  that  said  paragraph  of  reply 
was  not  sufficient  to  avoid  the  answer  of 
nonpayment  of  premiums,  especially  in  view 
of  the  fact  that  the  appellant  denied  all  li- 
ability on  the  contract  of  insurance  on  the 
sole  ground  that  the  same  had  been  canceled 
by  the  agreement  between  the  insured  and 
the  insurer,  to  which  agreement  appellee  was 
in  no  way  a  party,  and  where  it  followed 
the  denial  of  liability  with  a  demand  that 
the  policy  be  returned.  The  court  committed 
45  L.R.A.(N.S,) 


no  error  in  overruling  the  demurrer  to  this 
paragraph  of  reply. 

The  most  difficult  questions  here  present- 
ed  are  resolvable  into  the  following:  (1) 
Does  the  incontestable  clause  preclude  the 
company  from  asserting  as  a  defense  to  its 
liability  the  charge  of  false  and  fraudulent 
answers  of  the  insured,  the  warranties  in 
the  contract,  the  mutual  cancelation  of  the 
policy  by  the  insurer  and  the  insured  with- 
out the  knowledge  of  the  beneficiary,  for 
a  cash  consideration  paid  by  the  company 
to  the  insured,  where  the  answer  assert- 
ing such  defense  is  filed  more  than  one 
year  after  the  execution,  delivery,  and  ac- 
ceptance of  the  contract?  (2)  Had  the  bene- 
ficiary, upon  the  execution,  delivery,  and  ac- 
ceptance of  this  policy,  such  an  interest 
therein,  either  vested,  absolute,  defeasible, 
indefeasible,  qualified,  limited,  or  otherwise, 
that  her  interest  cannot  be  taken  from  her 
without  her  knowledge  or  consent  by  an 
agreement  canceling  the  policy,  made  be- 
tween the  insurer  and  the  insured,  to  which 
she  is  not  a  party,  where  the  policy  contains 
this  clause  as  to  the  change  of  beneficiary: 
"The  insured  may  at  any  time  during  the 
continuance  of  this  policy,  provided  the 
policy  is  not  then  assigned,  and  subject  to 
the  rules  of  this  company  regarding  agree- 
ments and  beneficiaries,  change  the  benefici- 
ary or  beneficiaries  by  written  notice  to  the 
company  at  its  head  ofiice;  such  change  to 
take  effect  on  the  indorsement  of  the  same 
on  the  policy  by  the  company."  In  other 
words,  where  the  terms  of  the  contract  spe- 
cifically provide  for  the  change  of  beneficiary 
by  compliance  with  certain  conditions,  can 
the  appellee's  interest  in  the  policy,  what- 
ever it  may  be  termed,  be  lost  to  her  by  an 
agreement  to  cancel  made  by  the  insurer 
and  the  insured,  to  which  agreement  she  is 
in  no  sense  a  party? 

We  shall  endeavor  to  consider  these  ques- 
tions in  the  order  stated.  The  record  dis- 
closes that  this  action  was  commenced  on 
June  16,  1900,  more  than  one  year  and  six 
months  after  the  execution  of  the  policy. 
It  seems  to  be  a  well -recognized  principle 
of  insurance  law  that  a  provision  in  a  con- 
tract of  insurance  limiting  the  time  in 
which  the  insurer  may  take  advantage  of 
certain  facts  that  might  otherwise  consti- 
tute a  good  defense  to  its  liability  on  such 
contract  is  valid,  and  precludes  every  de- 
fense to  the  policy  other  than  the  defenses 
excepted  in  the  provision  itself.  It  also 
seems  to  be  generally  held  that  such  a 
clause  precludes  the  defense  of  fraud,  as 
well  as  other  defenses,  and  that  it  is  not  in- 
valid on  the  theory  that  it  is  against  public 
policy,  provided  the  time  in  which  the  de- 
fenses must  be  made  is  not  unreasonably 
short.       An  examination  of  the  following 
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cases  will  show  that  the  holding  of  the 
courts  of  this  country  has  been  almost  uni- 
versally that  every  defense  to  a  policy  of 
insurance  embraced  within  the  terms  of  the 
''incontestable  clause"  is  completely  lost  to 
the  insurer,  if  it  fails  to  make  the  defense 
or  take  affirmative  action  within  the  time 
limited  by  the  policy.  Kline  v.  National 
Ben.  Asso.  Ill  Ind.  462,  60  Am.  Rep.  703, 
11  N.  E.  620;  Federal  L.  Ins.  Co.  v.  Kerr, 
173  Ind.  613,  89  N.  E.  398,  91  N.  E.  230; 
Court  of  Honor  v.  Hutchens,  43  Ind.  App. 
321,  82  N.  E.  89;  People's  Mut.  Ben.  Soc.  v. 
Templeton,  16  Ind.  App.  126,  44  N.  E.  809; 
Wright  V.  Mutual  Ben.  Life  Asso.  118  N,  Y. 
237,  6  L.R.A.  731,  16  Am.  St.  Rep.  740,  23 
N.  E.  186;  Clement  v.  New  York  L.  Ins.  Co. 
101  Tenn.  22,  42  L.R,A.  247,  70  Am.  St.  Rep. 
650,  48  S.  W.  561 ;  Reagan  v.  Union  Mut.  L. 
Ins.  Co.  189  Mass.  555,  2  L.R.A.(N.S.)  821, 
109  Am.  St.  Rep.  659,  76  N.  E.  217,  4  Ann. 
Cas.  362;  Goodwin  v.  Provident  Sav.  Life 
Assur.  Asso.  97  Iowa,  226,  32  L.R.A.  473,  69 
Am.  St.  Rep.  411,  66  N.  W.  157;  Murray  v. 
SUte  L.  Ins.  Co.  22  R.  I.  524,  53  L.R.A. 
742,  48  Atl.  800;  Royal  Circle  v.  Achter- 
rath,  204  111.  549,  63  L.ILA.  452,  98  Am.  St. 
Rep.  224,  68  N.  E.  492;  Mutual  Reserve 
Fund  Life  Asso.  v.  Austin,  6  L.R.A.(N.S.) 
1064,  73  C.  0.  A.  498,  142  Fed.  398;  Mass- 
achusetts Ben.  Life  Asso.  &  Robinson,  104 
Ga.  256,  42  L.R.A.  261,  30  S.  E.  918;  North- 
western Mut.  It,  Ins.  Co.  V.  Montgomery, 
116  Ga.  799,  43  S.  E.  79;  New  York  L.  Ins. 
Co.  ▼.  Baker,  27  C.  C.  A.  658,  49  U.  S.  App. 
690,  83  Fed.  647;  Kansas  Mut.  L.  Ins.  Co. 
V.  Whitehead,  123  Ky.  21,  93  S.  W.  609,  13 
Ann.  Cas.  301 ;  Williams  v.  St.  Louis  L.  Ins. 
Co.  189  Mo.  70,  87  S.  W.  499;  Teeter  v. 
United  Life  Ins.  Asso.  159  N.  Y.  411,  54  N. 
£.  72;  Thompson  v.  Fidelity  Mut.  L.  Ins. 
Co.  116  Tenn.  557,  6  L.R.A.(N.S.)  1039, 
115  Am.  St.  Rep.  823,  92  S.  W.  1098;  Pat- 
terson V.  Natural  Premium  Mut.  L.  Ins.  Co. 
100  Wis.  118,  42  L.R.A.  253,  69  Am.  St. 
Rep.  899,  75  N.  W.  980.  Wc  note  that  with 
great  earnestness  the  appellant  contends 
that  ''false  and  fraudulent  representations 
of  an  applicant  for  life  insuriince,  which  are 
made  warranties,  will  defeat  recovery;**  but 
it  must  not  be  overlooked  that  there  is  no 
charge  of  fraud  against  the  appellee  herein, 
except  through  that  part  of  the  application 
in  which  it  is  provided  that  the  insured  for 
"any  person  claiming  any  interest  in  the 
policy"  warranted  all  of  his  statements  and 
answers  to  be  true,  and  also  that  the  effort 
to  plead  this  is  made  after  the  limitation 
provided  in  the  contract,  which  limitation 
was  certainly  an  inducement  held  out  by 
the  company  to  augment  the  sale  of  its  con- 
tract. The  incontestable  clause  is  construed 
by  us  to  be  binding  upon  the  appellant,  and 
to  mean  just  what  it  says,  that,  "after  one 
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year  from  the  date  of  issue,  this  policy  shall 
be  incontestable  if  the  premiums  have  been 
duly  paid.'' 

The  next  question  for  consideration  is: 
What,  if  any,  interest  did  appellee,  as  bene- 
ficiary, take  or  have  in  this  policy  at  the 
time  of  its  issuance,  delivery,  and  accept- 
ance, and,  if  she  had  any  interest  therein, 
how  was  it  disposed  of?  At  the  threshold 
of  this  branch  of  the  case,  we  feel  that,  as 
here  presented,  this  is  a  new  question  in 
this  jurisdiction,  and  in  so  saying  we  are 
not  unmindful  of  the  many  cases  so  ably  pre- 
sented by  the  appellant  on  this  issue,  but 
we  cannot  concur  in  the  expression:  "The 
law,  as  it  has  been  declared,  will  have  to  be 
changed,  and  the  authorities  overruled,  be- 
fore any  other  conclusion  can  be  reached." 
And  we  might  here  say  that  we  quite  agree 
with  appellant  in  its  expression  that  "the 
abandonment  and  rescission  of  a  contract  of 
life  insurance  by  mutual  agreement  between 
the  insurer  and  the  insured  puts  an  end  to 
the  contract," — that  is,  so  far  as  the  insurer 
and  the  insured  are  concerned, — ^but  what 
about  a  third  person  for  whose  benefit  the 
contract  by  its  express  terms  was  made,  and 
who  is  not  only  not  a  party  to  the  agreement 
of  abandonment  and  rescission,  but  who  has 
no  knowledge  of  it?  The  case  of  Equitable 
Life  Assur.  Soc.  v.  Stough,  45  Ind.  App.  411, 
89  N.  E.  612,  is  cited  by  appellant  as  being 
directly  in  point.  In  that  case  there  was 
never  a  complete  delivery  and  acceptance  of 
the  policy.  Moreover,  we  think  it  is  clearly 
distinguishable  from  the  case  at  bar,  in  this : 
The  complaint  alleges  that  at  the  time  of 
the  death  (of  Stough)  the  policy  was  in  the 
possession  of  the  decedent,  and  that  the  de- 
fendant about  that  time,  without  the  knowl- 
edge or  consent  of  the  decedent,  unlawfully 
and  wrongfully  took  the  policy  from  his  pos- 
session, and  deprived  him  of  the  use  there- 
of. The  court  said  thereon:  "There  is  no 
evidence  in  support  of  these  allegations." 
The  facts  as  asserted  in  the  opinion  are  that 
at  the  time  the  policy  was  handed  to  the  in- 
sured (Stough)  he  gave  the  agent  of  the 
company  his  note  for  $25  due  in  sixty  days 
as  and  for  a  part  of  the  premium  on  said 
policy,  and  before  the  expiration  of  the  sixty 
days  Stough  surrendered  the  policy  to  the 
agent,  and  the  agent  surrendered  to  Stough 
the  note  with  the  memorandum  thereon: 
"This  note  was  given  for  life  insurance 
which  was  returned  N.  T.  O.  Therefore  the 
note  was  returned."  "N.  T.  O."  meaning 
not  taken  out,  the  title  to  the  Stough  policy 
never  passed. 

Appellant  also  insists  that  the  case  of 
Eagle  V.  New  York  L.  Ins.  Co.  48  Ind.  App. 
284,  91  N.  E.  814,  is  here  controlling,  and 
that  it  sustains  the  Stough  case.  The  Eagle 
Case  turned  on  the  right  of  the  insured, 
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against  the  interests  of  the  beneficiary,  to 
make   a   loan   on   the  policy,   the   terms   of 
which  policy  required  the  insurer  to  make 
said  loan  to  the  insured  on  his  demand,  and 
expressly  authorized  the  insured  to  cliange 
the  beneficiary  at  any  time.     In  that  case 
the  court  used  this  language:  "Because  of 
the  last-named  provision  the  beneficiary  did 
not  have  a  vested  right  in  the  policy," — cit- 
ing the  Stough  Case,  supra.     But  it  must  be 
noted  that  the  court  says,  when  referring  to 
what  was  conferred   on  the  beneficiary  by 
the  policy,  that  "the  policy  conferred  cer- 
tain rights  on  appellant  as  beneficiary,  but 
she  took  the  rights  thus  conferred  upon  her, 
subject   to   the    limitations   and    provisions 
in  the  policy  contained."     So  it  seems  that 
the    policy   did    confer    on    the   beneficiary 
something  of  some  kind;    but  the   learned 
jurist  in  writing  the  opinion  of  the  court 
quotes  the  following  from  the  case  of  Union 
Cent.  L.  Ins.  Co.  v.  Woods,  11  Ind.  App.  '336, 
339,  37  N.  E.  180,  181,  39  N.  E.  205:   "We 
think  it  otherwise,  however,  where  the  pol- 
icy expressly  provides  for  a  restriction  or 
limitation  of  the  wife's  interest,  or  makes  it 
dependent  upon  a  future  contingency,  such 
as  an  arrangement  for  a  loan  of  money  from 
the  company  to  the  husband  and  a  repay- 
ment of  the  same  out  of  the  proceeds  of  the 
policy,  when  due.    Whatever  may  be   con- 
sidered the  true  consideration  underlying  the 
insurance,  the  wife  cannot  be  said  to  possess 
a  greater  interest  in  the  policy  than  is  given 
her   by   the  terms   thereof.     When   she   ac- 
quires the  title  to  the  same,  upon  execution 
and  delivery,  she  takes  such  title  burdened 
with  all  its  conditions  and  limitations.  She 
can   receive    no   more    insurance,    in    other 
words,  than  the  insured  has  contracted  for 
in   her  behalf.     If  the   insured  has,   there- 
fore, stipulated  for  a  loan  to  himself,  to  be 
paid  out  of  the  insurance  money  when  it  be- 
comes due,  by  an  acceptance  of  the  policy 
she  assents  to  the  deduction  of  such  loan 
from  such  proceeds,  and  she  cannot  after- 
wards be  heard  to  deny  the  company's  right 
to  make  such   deduction."     It  seems  to  us 
that  the  Eagle  Case  decides  that  the  benefic- 
iary acquires  title  to  the  policy  upon  its  ex- 
ecution, delivery,  and  acceptance,  and  takes 
that  title  burdened  with  all  its  conditions 
and  limitations.     We  hold   that  the  Eagle 
Case  is  not  controlling  in  the  case  at  bar, 
and  that  it  is  not  authority  for  holding  that 
in  such  contract  as  the  one  here  under  con- 
sideration the  beneficiary  does  not  have  any 
interest  or  right  in  or  to  the  policy. 

The  case  of  Hopkins  v.  Northwestern  Life 
Assur.  Co.  40  C.  C.  A.  1,  99  Fed.  199,  would 
seem  by  a  casual  reading  to  determine  that 
a  beneficiary  in  a  policy  of  Insurance  which 
permits  a  change  of  beneficiary  has  no 
vested  interest  in  the  policy,  but  upon  a 
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careful  consideration  of  the  opinion  it  will 
be  noted  that  the  court  therein  used  the 
words  *' vested  interest"  not  by  themsehes, 
but  coupled  with  the  word  "pernument." 
"Where  the  policy  contains  the  stipulation 
recited  there  can  be  no  such  permanent  or 
vested  interest  as  is  claimed  by  the  plaintiff 
.  .  .  makes  impossible  the  existence  of 
such  permanent  or  vested  interest  in  such 
beneficiary."  (Italics  ours.)  Thus  it  seems 
that  the  words  "permanent"  and  "vested" 
are  used  in  the  same  sense  and  as  having  the 
same  meaning.  And  in  that  case  there  was 
no  attempted  cancelation  of  the  contract  by 
the  insured,  but  a  surrender  of  the  policy 
to  the  former  company  and  the  issuance  in 
lieu  thereof  of  a  contract  of  the  new  com- 
pany. In  each  contract  the  wife  was  the 
beneficiary,  and  the  power  to  change  the 
beneficiary  was  in  each  reserved  by  the  in- 
sured. There  was  a  continuation  of  the  con- 
tract, not  an  act  destroying  the  policy  and 
cutting  it  off.    This  case  is  not  controlling. 

In  most  of  the  jurisdictions  of  this  coun- 
try, except  Wisconsin,  the  authorities  seem 
to  be  uniform  that  in  an  ordinary  life  in- 
surance policy  made  payable  to  a  beneficiary, 
and  which  does  not  authorize  a  change  of 
beneficiary,  the  named  beneficiary  has  an 
absolute,  vested  interest  in  the  policy  from 
the  date  of  its  issuance,  delivery,  and  accept- 
ance. Kline  v.  National  Ben.  Asso.  Ill  Ind. 
462-465,  60  Am.  Rep.  703,  11  N.  E.  620; 
Damron  v.  Penn.  Mut.  L.  Ins.  Co.  99  Ind. 
478;  Wilburn  v.  Wilburn,  83  Ind.  55;  Ma- 
sons' Union  L.  Ins.  Asso.  v.  Brockman,  20 
Ind.  App.  206-214,  60  N.  E.  493;  Franklin 
L.  Ins.  Co.  V.  Galligan,  71  Ark.  296,  100  Am. 
St.  Rep.  73,  73  S.  W.  102;  Lanier  v.  East- 
ern L.  Ins.  Co.  142  N.  C.  14,  54  S.  E.  786; 
Preston  v.  Connecticut  Mut.  L.  Ins.  Co.  95 
Md.  101,  51  Atl.  838;  Lockwood  v.  Michi- 
gan Mut.  L.  Ins.  Co.  108  Mich.  334,  66  N. 
W.  229.  And,  where  a  policy  or  contract  of 
life  insurance  contains  the  right  of  the  in- 
sured to  change  the  beneficiary,  such  right 
must  be  exercised  specifically  in  the  manner 
provided  in  such  policy  or  contract.  Farra 
V.  Braman,  171  Ind.  529-542,  86  N.  E.  843; 
Mason  v.  Mason,  160  Ind.  191-196,  65  N.  E. 
586;  Holland  v.  Taylor,  111  Ind.  121,  12  N. 
E.  116;  Smith  v.  National  Ben.  Soc.  123  N. 
Y.  85,  9  L.R.A.  616,  25  N.  E.  197 ;  Arnold  v. 
Empire  Mut.  Annuity  k  L.  Ins.  Co.  3  Ga. 
App.  685,  60  S.  E.  470;  2  May,  Ins.  §  399  E; 
Bliss,  Life  Ins.  2d  ed.  §§  318,  337. 

W^hile  we  understand  that  the  appellant 
insists  that  in  such  a  policy  or  contract 
(where  the  insured  has  the  right  to  change 
the  beneficiary)  the  beneficiary  does  not 
have  a  vested  or  indefeasible  interest,  but 
that  the  interest  of  the  beneficiary  is  con- 
ditional and  subject  to  the  exercise  of  such 
right  by  the  insured,  or   is  subservient  to 
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the  conditions  and  limitations  reserved  by 
the  insured,  we  do  not  understand  appellant 
as  claiming  or  insisting  that  the  beneficiary 
in  such  policy  has  absolutely  no  interest. 
It  seems,  as  we  view  it,  that  in  such  a  policy 
or  contract  the  beneficiary  has  some  inter- 
est, and  that  the  insured  has  reserved  to 
himself  a  power  with  the  right  of  exercise 
to  the  extent  of  defeating  or  cutting  off  the 
interest  of  the  beneficiary  by  a  strict  com- 
pliance with  the  terms  of  such  power  as  in 
the  contract  or  policy  written;  that  the  in- 
terest therein  taken  and  owned  by  the  ben- 
eficiary upon  the  issuance,  delivery,  and  ac- 
ceptance of  the  policy  was  a  defeasible,  vest- 
ed interest.  In  the  case  of  Farra  v.  Bra- 
man,  supra,  on  page  540  of  171  Ind.  the 
court,  in  quoting  from  Holland  v.  Taylor, 
111  Ind.  121,  12  N.  E.  116,  referring  to  the 
relation  of  the  beneficiary  to  the  contract, 
said:  "It  would  be  saying  too  much  to  say 
that  she  had  no  rights.  ...  So  long 
as  the  contract  remained  as  executed,  she 
had  the  right  of  a  beneficiary,  subject  to  be 
defeated  by  change  of  beneficiary  by  the  as- 
sured. So  long  as  the  certificate  remained 
as  executed,  the  assured  had  reserved  to 
himself  the  power  to  change  the  beneficiary 
and  that  was  the  extent  of  his  right  in,  or 
fHHcer  over,  the  certificate  or  the  amount 
agreed  to  he  paid  at  his  death.'*  (Italics 
ours.)  Again  on  page  541  of  171  Ind.,  re- 
ferring to  the  case  of  Mason  v.  Mason, 
supra:  ''There  are  cases  .  .  .  in  which 
the  principles  of  equity  may  be  invoked 
to  aid  a  defective  exercise  of  power  by  the 
insured  in  making  a  change  in  the  bene- 
ficiary;" and  again,  in  referring  to  the  case 
then  under  consideration:  "In  the  case  at 
bar  there  is  no  room  for  invoking  the  aid 
of  equity,  as  there  is  no  element  of  fraud 
therein,  and  there  is  no  defective  exercise 
by  the  assured  of  the  power  or  right  to 
change  the  original  beneficiary."  (Italics 
ours.)  As  to  the  beneficiary  having  an  in- 
terest and  that  the  right  reserved  by  the 
insured  to  change  the  beneficiary  is  the 
right  to  exercise  a  power,  see  Isgrigg  v. 
Schooley,  125  Ind.  94,  25  N.  E.  151.  In 
the  case  of  Holder  v.  Prudential  Ins.  Co. 
77  S.  C.  299,  67  S.  E.  853,  the  court  held 
that  the  rights  of  the  beneficiaries  became 
vested  as  soon  as  the  insured  and  the  in- 
surer entered  into  the  contract,  and,  al- 
though the  policy  reserved  to  the  insured 
the  right  to  change  the  beneficiary,  the  in- 
sured had  no  right  to  surrender  the  policy 
for  the  purposes  of  cancelation. 

In  the  case  of  Washington  L.  Ins.  Co. 
V.  Berwald,  97  Tex.  Ill,  76  S.  W.  442,  1 
Ann.  Cas.  682,  the  court  uses  this  language : 
"The  wife  has  an  insurable  interest  in  her 
husband's  life,  which  she  may  insure,  taking 
a  policy  payable  to  herself  or  to  her  chil- 
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dren;  therefore,  it  cannot  be  said  that  the 
insurance  procured  by  the  husband  for  the 
wife  is  a  mere  gratuity.  It  is  to  protect 
an  existing  interest,  as  well  as  the  perform- 
ance of  a  duty  to  the  wife.  It  is  a  contract 
about  a  matter  of  interest  to  the  wife,  and 
she  can  pay  the  premiums  herself  in  case 
her  husband  fails  to  do  so.  .  .  .  If  she 
has  such  interest  in  the  contract  that  she 
might  protect  it  against  the  wishes  of  her 
husband  and  the  insurance  company  by  mak- 
ing payments  according  to  the  terms  of  the 
contract,  she  is  not  a  stranger  to  it,  and 
surely  her  interest  is  of  a  character  that 
she  cannot  be  deprived  of  it  without  her 
consent,  except  by  her  failure  to  see  that  the 
terms  of  the  contract  are  complied  with." 
In  the  case  of  Freund  v.  Freund,  218  HI. 
189,  at  page  201,  109  Am.  St.  Rep.  283,  75 
N.  E.  925,  the  supreme  court  of  that  state, 
quoting  Thomas  v.  Thomas,  131  N.  T.  205, 
27  Am.  St.  Rep.  582,  30  N.  E.  61,  and  other 
New  York  cases,  says:  ''In  the  present  case 
.  .  .  the  right  of  the  assured  to  change 
the  beneficiary  is  a  qualified  right;  that  is, 
subject  to  the  consent  of  the  company  and 
to  the  indorsement  upon  the  policy  by  the 
company  at  its  home  office.  The  tendency 
of  the  decisions,  .  .  .  when  carefully  ex- 
amined, is  to  sustain  the  rule  that  a  change 
of  beneficiary  cannot  be  accomplished  except 
by  compliance  with  the  provisions  .  .  . 
in  the  contract  for  such  change." 

In  the  case  of  Arnold  v.  Empire  Mut.  An- 
nuity &  L.  Ins.  Co.  3  Ga.  App.  695,  60  S. 
E.  470,  the  court  says:  "The  beneficiary  of 
an  insurance  policy  has  a  vested  right  in  the 
contract  of  insurance,  which  cannot  be  di- 
minished or  affected  by  subsequent  agree- 
ment between  the  insurer  and  the  insured, 
not  stipulated  or  provided  for  in  the  origi- 
nal contract.  The  vested  right  of  the  ben- 
eficiary is  subject  to  be  devested  only  in  ac- 
cordance with  express  provisions  of  the  con- 
tract permitting  a  change  of  the  benefici- 
ary." And,  after  reviewing  and  citing  a 
great  number  of  authorities,  the  court  con- 
cluded the  question  by  asserting  that  "the 
true  rule  would  seem  to  be  that  laid  down 
by  May  on  Insurance,  §  3995,  that,  'if  there 
is  express  provision  for  change,  ...  a 
new  designation  may  be  made  in  the  mode 
prescribed,  but  courts  lean  to  upholding  a 
designation,  if  clear,  though  defective  in 
form.'  Those  courts  which  hold  that  the  in- 
terest of  the  beneficiary,  during  the  life  of 
the  insured,  is  merely  an  expectancy,  where 
the  insured  has  the  right  to  change  the  ben- 
eficiary, hold  nevertheless  that  the  change 
must  be  made  in  strict  conformity  with  the 
provisions  of  the  policy  upon  that  subject  in 
order  to  devest  the  interest  of  the  benefici- 
ary named  therein.  We  have  heretofore  al- 
luded to  the  fact  that  the  policy  in  this  case 
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provided  for  a  change  of  beneficiary,  but 
that  the  right  of  the  plaintiff  in  error  was 
not  devested  by  any  attempt  to  comply  with 
this  condition  of  the  contract.  That  the  ben- 
eficiary of  a  contract  of  life  insurance  has 
a  vested  right  in  the  contract  (though  it 
may  be  devested  by  the  selection  under  the 
special  provision  of  the  contract  of  a  new 
beneficiary)  admits  of  no  question."  Smith 
v.  Head,  75  Ga.  757. 

In  Townsend  v.  Townsend  (McCutchen  v. 
Townsend)  127  Ky.  230,  16  L.R.A.(N.S.) 
316,  105  S.  W.  937,  the  court  said:  '^The 
only  reservation  to  the  insured  was  the  right 
to  surrender  the  policy  at  the  end  of  the 
first  ten  years,  or  at  the  end  of  any  sub- 
sequent five  years,  and  to  receive  in  cash  its 
then  cash  surrender  value,  and  this  right 
continued  only  for  thirty  days  immediately 
following  the  ten  and  five  year  terms  men- 
tioned. Unless,  then,  this  right  wsis  exer- 
cised at  the  time  and  in  the  manner  ex- 
pressed in  the  policy,  the  interest  of  the 
named  beneficiaries  continued  unaffected  by 
it.  Their  interest  was  vested,  subject  to  be 
defeated  only  (1)  if  they  died  before  the  in- 
sured; or  (2)  if  he,  at  the  time  and  in  the 
manner  expressed  in  the  policy,  exercised 
his  option  to  surrender  it  in  exchange  for 
its  then  cash  surrender  value.  It  was  not 
within  the  power  of  the  insured,  or  within 
his  and  the  insurer'8  power,  to  alter  the 
terms  of  the  contract  so  as  to  affect  the  in- 
terests of  the  beneficiaries.  The  insured  had 
not  the  right  to  assign  the  policy  to  an- 
other, for  value  or  not,  nor  had  he  the 
right  to  pledge  it  as  collateral  to  secure 
his  own  indebtedness."     (Italics  ours.) 

The  contract  of  insurance  in  this  case 
was  delivered  and  accepted  on  December  9, 
1907,  was  in  the  possession  of  the  appellee, 
the  beneficiary,  and  was  not  surrendered  to 
the  company.  On  November  30,  1908,  the 
appellant  paid  to  the  insured  $140.45  in  con- 
sideration of  the  execution  of  a  release.  Ap- 
pellee was  not  a  party  to  such  release,  and 
acquired  no  knowledge  of  it  until  Decem- 
ber 8,  1908,  when  appellant  returned  the 
check  of  the  agent  of  the  insured  and  ap- 
pellee, and  notified  appellee  that  such  con- 
tract had  been  canceled,  and  requested  the 
surrender  of  the  policy.  It  seems  to  us  that 
a  pertinent  inquiry  here  would  be,  Who  had 
the  title  to  the  policy  on  November  30, 
1908?  Certainly  some  sort  of  a  title  there- 
to was  in  the  appellee,  and,  whatever  that 
title  was,  she  could  be  devested  of  it  only, 
by  a  strict  compliance  with  the  conditions 
of  the  contract  as  therein  provided,  or  by 
some  act  or  proceeding  to  which  appellee 
was  a  party  so  that  she  would  be  bound 
thereby.  From  the  foregoing  we  conclude 
that  the  attempt  to  cancel  the  policy  and 
terminate  the  liability  of  the  appellant  to 
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this  beneficiary  was  not  in  accord  with  the 
specific  terms  of  the  contract;  that  a  change 
of  beneficiary  as  provided  ,  therein  con- 
templated the  continuance  of  the  contract, 
and  did  not  contemplate  the  complete  an- 
nulment and  determination  thereof;  that 
the  beneficiary,  upon  the  issuance,  delivery, 
and  acceptance  of  the  policy  of  insurance, 
took  such  a  defeasible  vested  interest  there- 
in as  under  this  contract  was  not  to  be  de- 
vested by  the  agreement  between  the  insur- 
er and  the  insured  canceling  the  policy;  and 
that  the  trial  court  did  not  err,  therefore, 
in  sustaining  demurrers  to  the  first,  third, 
fourth,  and  sixth  paragraphs  of  appellant's 
answer  to  appellee's  complaint. 

The   judgment    of   the    Marion    Superior 
Court  is  therefore  affirmed. 

Petition   for   rehearing   denied  June   24, 
1913. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAIi   COURT. 

JULIENNE  BEAUREGARD  et  al. 

v. 

BENJAMIN  F.  SMITH  COMPANY. 

(213  Mass.  259,  100  N.  E.  627.) 

Master  and  servant  ^  transfer  of  busi- 
ness '^  effect  on  liability  to  servant. 

1.  The  transfer  by  a  master  without  no- 
tice, express  or  implied,  to  his  employees, 
of  his  business  to  a  stranger,  does  not  re- 
lieve him  from  the  master's  statutory  lia- 
bility for  injury  to  the  employee  through 
defective  ways,  works,  and  machinery,  and 
negligent  superintendence  during  the  term 
of  employment. 

Evidence  ^  owner  of  business  ^  sign. 

2.  Upon  the  question  of  a  person's  lia- 
bility for  injury  to  a  servant,  evidence  of 
the  officer  who  served  notice  of  the  injury, 
that  he  saw  the  defendant's  sign  over  the 
door,  is  admissible. 

Appeal  ^  exclusion  of  question  ^  er- 
ror. 

3.  The  exclusion  of  a  question  is  not 
error,  in  the  absence  of  anything  to  show' 
what  the  answer  would  be. 

Same  ^  admission  of  circumstances. 

4.  The  exclusion  of  a  question  as  to  who 
was  doing  the  work,  for  an  acddeni  to  an 
employee  in  which  a  certain  person  was 
alleged  to  be  responsible,  is  not  error  if 
witness  is  permitted  to  state  all  the  facts 
and  circumstances  bearing  upon  the  matter. 

(January  27,  1913.) 

Note,  ^  Contintiance  of  master's  Ma- 
hility  for  injury  to  servant  after 
transfer  of  JntMness, 

Upon  the  subject.  Employer's  duty  to 
employee  to  continue  in  business,  see  ex- 
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1^'>  XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  Court  for  Bristol  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiffs'  intestate,  which 
resulted  in  a  verdict  for  plaintifTs.  Over- 
ruled. 

The  testimony  of  the  deputy  shcrifT  re- 
ferred to  in  the  opinion  as  properly  admit- 
ted was  that  the  service  of  the  statutory 
notice  of  the  accident  on  the  defendant  was 
made  by  leaving  it  at  an  office  in  a  certain 
building  where  he  saw  defendant's  sign  over 
the  door. 

Messrs.  Homer  W.  Hervey  and  David 
F.  Slade,  for  defendant: 

The  portion  of  the  charge  that  if  the 
transfer  was  bona  fide  and  made  in  good 


faith  the  jury  must  find  for  the  plaintiffs 
if  they  found  that  they  had  not  been  noti- 
fied of  the  transfer  or  did  not  have  knowl- 
edge of  such  fact  is  an  erroneous  statement 
of  the  law. 

Welch  V.  Grace,  107  Mass.  590,  46  N.  E. 
387,  1  Am.  Nog.  Rep.  614;  Dane  v.  Coch- 
rane Chemical  Co.  164  Mass.  463,  41  N.  E. 
678;  Griffiths  v.  Dudley,  L.  R.  9  Q.  B.  Div. 
367,  61  L.  J.  Q.  B.  N.  S.  543,  47  L.  T.  N. 
S.  10,  30  Week.  Rep.  797 ;  Coughlan  v.  Cam- 
bridge, 166  Mass.  208,  44  N.  E.  218;  Yewens 
V.  Noakes,  L.  R.  6  Q.  B.  Div.  530,  60  L.  J. 
Q.  B.  N.  S.  132,  44  L.  T.  N.  S.  128,  28 
Week.  Rep.  662,  45  J.  P.  468;  Swainson  v. 
North  Eastern  R.  Co.  47  L.  J.  Exch.  N.  S. 
376,  L.  R.  3  Exch.  Div.  341,  38  L.  T.  N.  S. 


haustive  note  to  White  v.  Lumiere  North 
American  Co.  6  L.R.A,(N.S.)  807. 

Upon  the  general  question.  Which  of 
two  or  more  persons  is  the  master  of  an- 
other who  is  conceded  to  be  the  servant  of 
one  of  them,  see  exhaustive  note  to  Hardy 
V.  Sheddcn  Co.  37  L.R.A.  33. 

This  note  is  confined  strictly  to  personal 
injury  cases  in  which  the  master  has  trans- 
ferred his  business  to  a  third  person  with- 
.  out  notice  to  his  servants ;  and  the  questions 
as  to  the  master's  liability  for  wages  or 
for  breach  of  contract  have  not  been  in- 
cluded. 

There  have  also  been  excluded  cases  in 
which  contract  of  hiring  was  made  subse- 
quent to  the  transfer  of  the  business  which 
transfer  had  hot  been  made  public.  Good 
examples  of  the  class  of  cases  excluded  are 
Solomon  R.  Co.  v.  Jones,  30  Kan.  601, 
2  Pac.  657,  and  Patton  v.  McDonald,  204 
Pa.  617,  54  Atl.  356.  In  the  latter  case 
the  court,  in  distinguishing  between  the 
case  at  bar  and  the  class  of  cases  embraced 
within  this  note,  said:  "If  in  the  case 
now  before  us,  McDonald  as  the  actual  con- 
tractor, while  prosecuting  the  work,  had 
employed  Patton  and  subsequently,  with- 
out the  knowledge  of  the  latter,  had  as- 
signed the  contract  to  the  corporation,  the 
case  relied  upon  might  have  some  applica- 
tion." 

The  vital  question  in  the  cases  embraced 
within  this  rate  is  not  whether  the  re- 
lationship of  master  and  servant  contin- 
ues after  the  transfer  of  the  business  but 
whether  the  former  master  is  liable  for 
injuries  to  a  servant  where  the  latter  con- 
tinues in  the  business  without  knowledge 
of  the  transfer,  and  the  former's  status 
as  master  has  in  some  respects  at  least 
terminated. 

A  few  reported  cases  which  pass  upon 
this  question  agree  with  Beaubegard  v. 
Benjamin  F.  Smith  Co.  in  holding  that 
a  master  can  not  by  transferring  his  busi- 
ness without  notice  to  his  servants,  re- 
lease himself  from  liability  for  injuries 
caused  by  negligent  conditions  under  which 
the  servants  are  working. 

*'In  an  action  by  a  servant  for  an  injury 
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caused  by  a  defective  instrumentality,  the 
obviously  reasonable  and  just  doctrine  is 
that,  if  he  was  allowed,  without  any  notice 
of  a  change  of  masters,  to  continue  doing 
the  same  work  as  that  for  which  he  was  first 
engaged,  and  on  premises  which  ostensibly 
remained  in  the  possession  of  his  original 
employer  up  to  the  time  of  the  accident,  he 
should  be  entitled  to  hold  that  employer 
liable.  Knowledge  of  the  circumstances  be- 
ing an  essential  element  of  that  consent 
without  which  there  can  be  no  contract,  it  is 
difficult  to  sec  upon  what  ground  a  different 
doctrine  can  be  based."  I  Labatt,  Mast.  & 
S.  2d  ed.  §  31. 

Thus,  in  Donnelly  ▼.  San  Francisco 
Bridge  Co.  117  Cal.  417,  49  Pac.  659,  3 
Am.  Neg.  Rep.  7,  where  the  defendant  bridge 
company  alleged  in  its  answer  that  it  had, 
previous  to  the  accident,  transferred  the 
business  to  the  man  who  had  previously 
acted  as  its  superintendent,  it  was  held 
that  the  bridge  company  would  be  liable 
for  the  injury,  where  the  plaintiff  showed 
that  no  notice  was  ever  given  to  him  of 
the  pretended  change  in  his  employers,  that 
the  work  was  conducted  under  the  direc- 
tion of  the  superintendent  after  the  date 
of  the  contract  in  precisely  the  same  man- 
ner as  that  which  characterized  it  before, 
that  the  time  checks  issued  to  the  men 
were  upon  printed  blanks  used  by  the  cor- 
poration, and  that  the  workmen  presented 
their  vouchers  upon  the  printed  forms  of 
the  company  to  the  office  of  the  corporation 
and  there  received  their  money  as  they  had 
done  before  the  time  of  the  alleged  contract. 
The  court  said:  "There  is  shown  in  this 
case  an  existing  agency,  a  secret  termina- 
tion of  it  under  circumstances  designed 
to  transform  the  agent  into  the  principal, 
and  this,  without  any  knowledge  or  means* 
of  knowledge  of  the  changed  conditions  af- 
forded to  those  who  had  taken  original  em- 
ployment under  the  defendant.  The  doc- 
trine of  ostensible  agency  draws  its 
support  from  the  equitable  principles  of 
estoppel  in  pais,  and  it  would  not  be  easy 
to  call  to  mind  a  clearer  instance  of  os- 
tensible agency  than  that  here  presented 
by  the  evidence." 
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201,  26  Week.  Rep.  413;  Dresser,  Employ- 
er's Liability,  §  8. 

The  only  evidence  of  any  hiring  of  plain- 
tiffs' intestate  was  of  a  general  or  indefinite 
hiring  on  the  part  of  the  defendant.  This 
is  presumed  to  be  a  hiring  at  will,  and  the 
burden  rests  on  the  servant  to  show  other- 
wise. Such  a  hiring  can  be  terminated  at 
any  time  by  either  party. 

HotchkisB  V.  Godkin,  C3  App.  Div.  468, 
71  N.  Y.  Supp.  629;  Reitzfeld  v.  Sobel,  114 
N.  Y.  Supp.  27 ;  26  Cyc.  974. 

Messrs.  John  W.  Cummings  and 
Charles  R.   Cummlngs,   for  plaintiffs: 

The  evidence  of  the  defendant's  witness 
was  properly  excluded. 

Rice  V.  James,  193  Mass.  458,  79  N.  E. 
807;  Short  Mountain  Coal  Co.  v.  Hardy, 
114  Mass.  197. 

The  evidence  of  the  deputy  sheriff  was 
properly  received. 

Warden  v.  Etter,  143  Mass.  19,  8  N.  E. 
420;  Garity  v.  Gigie,  130  Mass.  184. 

The  charge  permitting  the  plaintiffs  to 
recover  if  the  deceased  did  not  have  notice 
of  the  transfer  was  correct. 

Harding  v.  Lynn  &  B.  R.  Co.  172  Mass. 
416,  52  N.  E.  535;  Berry  v.  New  York  C. 
&  H.  R.  R.  Co.  202  Mass.  197,  88  N.  E. 
588;  Dempsey  v.  Chambers,  154  Mass.  330, 
13  L.R.A.  219,  26  Am.  St.  Rep.  249,  28  N. 


E.  279;  Nickerson  v.  Russell,  172  Mass. 
584,  53  N.  E.  141;  Hughes  v.  Gross,  166 
Mass.  61,  32  L.R.A.  620,  55  Am.  St.  Rep. 
375,  43  N.  E.  1031 ;  26  Cyc.  1087;  Missouri, 
K.  &  T.  R.  Co.  V.  Ferch,  18  Tex.  Civ.  App. 
46,  44  S.  W.  317. 

Hammond,  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  under  the  so- 
called  employer's  liability  statute  by  the 
parents  of  one  Beauregard,  deceased,  who 
were  dependent,  in  part  at  least,  upon  him 
for  support,  to  recover  damages  for  his 
death.  The  case  was  submitted  to  the  jury 
upon  the  first  and  second  counts  of  the  dec- 
laration,— ^the  first  alleging  defective  ways, 
works,  or  machinery;  the  second,  negligence 
of  a  superintendent. 

One  of  the  grounds  of  defense  was  that 
at  the  time  of  the  accident,  Decepiber  13, 
1909,  the  deceased  was  not  in  the  employ 
of  the  defendant.  While  the  evidence  upon 
this  branch  of  the  case  was  conflicting,  still 
the  jury  could  properly  have  found  that  the 
assignment  made  of  the  building  contract 
by  the  defendant  to  the  B.  F.  Smith  Con- 
struction Company,  hereafter  for  conven- 
ience called  the  new  company,  was  made  in 
good  faith;  that,  in  accordance  therewith, 
at  the  time  of  the  accident  the  defendant 


It  was  also  held  in  this  case  that  the 
plaintiff  was  under  no  obligation  to  plead 
the  ostensible  agency  since  he  was  unaware 
of  it  until  the  introduction  of  the  evidence 
of  the  offense. 

So,  also  in  Consolidated  Coal  Co.  v.  Sen- 
iger,  179  III.  370,  53  N.  E.  733,  affirming 
79  111.  App.  456,  it  was  held  tliat  a  mining 
company  cannot  escape  liabilities  for  in- 
juries to  employees  by  simply  placing  the 
management  of  its  mine  in  charge  of  a 
person  under  a  written  contract  in  which 
he  is  termed  a  lessee.  In  this  case  it 
appeared  that  the  mine  owner  paid  the 
alleged  lessee  what  it  cost  to  mine  the 
coal  and  about  $100  additional  each  month, 
that  it  paid  the  pay  roll,  that  the  com- 
pany's superintendent  remained  the  super- 
intendent of  the  mine,  that  all  tools, 
machinery,  oil,  merchandise,  and  other  sup- 
plies were  shipped  to  the  defendant  com- 
pany, and  the  latter  prepared  all  bills  of 
lading  and  shipped  all  coal  and  paid  all 
the  freight  on  coal  or  supplies  shipped  to 
or  from  the  mine. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Ferch, 
18  Tex.  Civ.  App.  46,  44  S.  W.  317,  where 
the  injured  servant  top^other  with  the  other 
members  of  a  pile  driving  crew  was  sent 
to  do  work  for  a  third  person,  it  was  held 
that  the  master  would  be  liable  for  any 
injuries  received  while  so  working,  as  the 
injured  employee  was  engapfcd  in  the  kind 
of  work  he  had  been  accustomed  to  do  for 
the  defendant,  and  had  been  sent  there  to 
do  the  work  by  the  defendant  and  if  the 
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latter  designed  to  sever  for  the  time  being 
the  relation  of  master  and  servant  pre- 
viously existing,  it  should  have  notified 
the  plaintiff,  or,  at  least,  it  should  appear 
that  the  latter  had  knowledge  of  the 
changed  relations  so  that  consent  thereto 
might  be  imputed  to  him.  The  court  said: 
'The  relation  of  master  and  servant  is  a 
mutual  one  and  the  creature  of  contract, 
and  cannot  be  severed  by  the  master  alone, 
without  notice  to  the  servant. 

A  few  cases,  however,  seem  to  assert  a  con- 
trary  view. 

A  lessor  is  not  liable  to  a  servant  of  the 
lessee  for  damages  resulting  from  negli- 
gence of  the  latter,  unless  it  was  the  non- 
performance of  some  duty  still  resting  upon 
the  lessor,  even  though  the  servant  was  orig- 
inally the  servant  of  the  lessor,  had  no  no- 
tice of  the  lease,  and  supposed  himself  still 
in  the  lessor's  employ.  Crusselle  v.  Pugh,  67 
Ga.  430,  44  Am.  Rep.  724,  14  Am.  Neg. 
Cas.  1. 

The  original  proprietor  of  a  coal  mine 
is  not  liable  for  an  injury  to  a  miner  from 
the  defective  condition  of  the  mine,  where 
several  months  prior  to  the  accident  he  had 
turned  over  its  possession  and  management 
to  one  who  thereafter  employed  and  paid  the 
workmen,  and  operated  the  mine  for  his  own 
benefit,  notwithstanding  the  miners  were 
paid  at  his  store,  and  some  of  them  believed 
they  were  working  for  him.  Smith  v.  Bel- 
shawy  89  Cal.  427,  26  Pac.  834. 

w.u.  a. 


1913. 


BEAUREGARD  v.  BENJAMIN  F.  SMITH  CO. 


203 


had  entirely  ceased  to  have  anything  wliat- 
ever  to  do  with  the  work;  that  none  of  the 
days,  works,  and  machinery  was  owned  by 
the  defendant  or  used  in  its  business,  but 
all  were  owned,  used,  and  controlled  exclu- 
Bively  by  the  new  company;  and  that  the 
deceased  and  all  the  persons  engaged  with 
him  in  the  work,  including  all  those  for 
whose  negligence  the  plaintiffs  attempt  to 
hold  the  defendant  answerable,  were  actu- 
ally in  the  exclusive  employ  of  the  new 
company. 

In  this  state  of  the  evidence  as  to  this 
branch  of  the  case  the  jury  were  instructed 
in  substance  that,  even  if  the  jury  should 
thus  find,  still  the  plaintiff  would  not  there- 
by be  barred  from  recovery,  if  the  deceased 
had  no  knowledge  of  the  change  of  his  em- 
ployer or  was  not  put  upon  his  inquiry  with 
reference  to  such  change.  The  record  fairly 
raises  the  question  whether  this  instruction 
was  correct. 

At  the  time  of  the  contract  of  service  be- 
tween the  deceased  and  the  defendant  cer- 
tain obligations,  some  at  common  law  and 
some  under  the  statute,  were  entered  into 
by  the  defendant.  One  was  that  of  paying 
the  deceased  his  wages  during  the  continu- 
ance of  the  contract.  Another  was  the  stat- 
utory liability  as  to  the  condition  of  the 
ways,  works,  or  machinery,  and  as  to  the 
conduct  of  the  superintendent,  both  during 
the  continuance  of  the  contract. 

In  cases  like  the  present  the  contract  con- 
tinues until  terminated  by  ono  party  with 
the  knowledge  of  the  other,  or  at  least  un- 
der circumstances  putting  him  on  inquiry. 
Not  until  it  has  been  so  terminated  is 
either  party  released  from  the  burden.  This 
rule  is  applicable  not  only  to  the  payment 
of  wages,  but  to  the  fulfilment  of  the  other 
contractual  obligations.  The  delinquent 
party  is  held  not'  on  the  actual  condition 
of  things,  but  on  their  condition  as  the 
other  party  has  the  right  under  the  con- 
tract to  assume  them  to  be.  The  rule  is 
founded  upon  principles  of  justice  and  fair 
dealing.  The  instruction  was  correct.  Per- 
ry ▼.  Simpson  Waterproof  Mfg.  Co.  37 
Conn.  520;  Marietta  &  N.  G.  R.  Co.  v.  Hil- 
burn,  75  Ga.  379;  Missouri,  K.  &  T.  R.  Co. 
V.  Ferch,  18  Tex.  Civ.  App.  46,  44  S.  W. 
317.  See  also  for  a  discussion  of  some  of 
the  general  principles  of  the  subject,  Nick- 
erson  v.  Russell,  172  Mass.  684,  53  N.  E. 
141,  and  Berry  v.  New  York  C.  &  H.  R.  R. 
Co.  202  Mass.  107,  88  N.  E.  588,  and  cases 
therein  cited,  and  20  Cyc.  1087,  and  cases 
cited. 

The  testimony  of  the  deputy  sheriff  was 
properly  admitted.  It  had  a  bearing  on  the 
question  whether  the  defendant  was  still  en- 
gaged in  the  work,  and  had  no  reference  to 
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his  official  return  of  the  service  of  the 
notice. 

The  exception  to  the  exclusion  of  the 
question  put  to  the  witness  Burton,  as  to 
who  was  doing  the  work,  must  be  overruled. 
In  the  first  place  it  does  not  appear  what 
the  answer  would  have  been,  and  secondly 
the  judge  ruled  that  the  witness  might  dtate 
all  the  facts  and  circumstances  bearing 
upon  the  question  as  to  who  was  doing  the 
work.    That  was  enough. 

All  the  other  exceptions  are  waived. 

Exceptions  overruled. 
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HERBERT  H.  BIGELOW  et  al.,  Receivers 
of   Keefe-Davidson    Company,    Respts., 

▼. 
HENRY  E.  BARNES,  Appt. 

(121  Minn.  148,  140  N.  W.  1032.)' 

Fraud  ^  representation  as  to  future. 

1.  A  representation  of  intention  as  to 
future  acts  or  events,  not  having  been 
falsely  made  with  the  purpose  to  deceive, 
is  not,  though  the  .act  or  event  did  not 
occur  as  represented,  a  sufficient  ground 
upon  which  to  predicate  a  charge  of  fraud, 
or  be  made  the  basis  for  the  rescission  of 
a  contract  induced  and  brought  about  by 
the  representation. 

Contract    ^    rescission    —    breach    of 
promise. 

2.  The  agent  of  a  corporation,  publisher 
of  a  certain  series  of  law  books  to  be  pub- 
lished at  stated  periods,  to  induce  defend- 
ant to  subscribe  therefor,  represented  that 
the  company  would  continue  the  publica- 
tion of  the  books  so  long  as  another  pub- 
lishing concern  should  continue  to  pub- 
lish certain  of  its  books.  There  was  no  bad 
faith  on  the  part  of  the  agent,  nor  was 

Ileadnotes  by  Brown,  Ch.  J. 

\ote,  —  Sale:    effect   of   diacontinuanoe 
of  serial  publication. 

No  case  has  been  found,  other  than  Bigs- 
low  V.  Barnes,  passing  upon  the  effect  of 
the  discontinuance  of  a  publication  issued 
in  serial  form  in  volumes,  upon  a  contract 
for  the  sale  thereof,  so  far  as  affecting  the 
liability  of  the  purchaser  for  volumes  re- 
ceived and  used  by  him. 

As  to  the  right  of  the  buyer  to  retain 
goods  and  defeat  an  action  for  the  price, 
on  discovering  that  the  goods  do  not  com- 
ply with  the  requirements  of  the  contract, 
see  note  in  4  L.R.A.(N.S.)   1167. 

As  to  the  right  of  a  purchaser  to  reject 
goods  for  breach  of  warranty,  see  note  in 
27  L.R.A.(N.S.)   924. 

As  to  future  promise  as  a  fraud,  see  notes 
in  10  L.R.A.(N.S.)  640,  and  24  L.R.A. 
(N.S.)    735. 
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there  any  intention  to  deceive  the  sub- 
scriber. Tlie  publication  of  the  books  was 
subsequently  discontinued  by  the  publish- 
ing company.  Held,  that  the  representa- 
tion, though  not  performed,  furnished  no 
basis  for  a  rescission  of  the  contract  as  to 
books  published  and  delivered  to  defend- 
ant thereunder. 

Same  —  failure  of  consideration. 

3.  Nor  did  the  discontinuance  of  the 
publication  constitute  a  failure  of  con- 
sideration   for    the    contract. 

(April    11,    1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  Minneapolis, 
and  from  an  order  denying  a  new  trial,  in 
an  action   brought  to   recover   the  balance 
due  for   law  books   sold   and   delivered   to 
him  by  plaintiffs'  insolvent.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  W.  Booth  for  appellant. 
Mr.  A.  D.  Smith  for  respondents. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Keefe-Davidson  Company  is  a  corpo- 
ration, and  was  heretofore  engaged  in  the 
publication  and  sale  of  law  books.  Among 
other  works  it  published  and  sold  to  sub- 
scribers "Current  Law,"  a  work  designed  to 
furnish  to  lawyers  a  digest  of  or  reference 
to  recent  decisions  of  the  several  courts  of 
the  United  States,  the  volumes  thereof  be- 
ing issued  and  delivered  at  stated  periods. 
Defendant  subscribed  for  the  work,  agree- 
ing to  pay  therefor  a  stated  amount  for 
each  volume  as  delivered.  A  number  of 
volumes  were  issued  and  delivered  to  him, 
for  which  he  neglected  to  pay.  The  corpo- 
ration ceased  all  business  operations  in  Jan- 
uary, 1912,  and  plaintiffs  were  then  duly 
appointed  and  commissioned  by  the  district 
court  of  Ramsey  county  receivers  to  wind 
up  its  affairs.  They  brought  this  action  to 
recover  the  balance  due  for  the  books  so 
sold  to  defendant.  When  the  company  went 
out  of  business,  the  publication  of  the  books 
was  permanently  suspended,  and  none  have 
been  issued  since  that  time.  Defendant  al- 
leged this  suspension  of  publication  as  a 
breach  of  the  contract,  and  insisted  in  the 
court  below,  and  again  in  this  court,  that 
it  constitutes  a  complete  defense  to  the  ac- 
tion. Defendant  offered  to  return  the  books. 
The  trial  court  overruled  this  defense,  or- 
dered judgment  for  plaintiffs,  and  defend- 
ant appealed  from  an  order  denying  a  new 
trial. 

The  defense  is  predicated  upon  certain 
representations  claimed  to  have  been  made 
by  the  agent  of  the  company  at  the  time 
defendant  entered  into  the  contract  for  the 
books.  The  contract  was  in  the  form  of  a 
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written  order  to  the  publishers  to  deliver 
the  books  to  defendant  as  published.  The 
order  was  silent  upon  the  question  how  long 
in  the  future  the  company  would  continue 
to  publish  the  work.  But  defendant  con- 
tends that,  as  a  part  of  the  transaction, 
and  to  induce  him  to  enter  into  the  con- 
tract, the  agent  represented  that  the  pub- 
lication would  continue  "so  long  as  the 
Northwestern  Reporters  would  be  published" 
by  the  West  Publishing  Company.  He  testi- 
fied that  he  relied  upon  this  representation, 
and  was  induced  thereby  to  enter  into  the 
contract,  and  he  contends  that  the  discon- 
tinuance of  the  publication  was  a  breach  of 
the  contract,  entitling  him  to  rescind  the 
same  by  returning  the  books  received.  In 
this  contention  we  do  not  concur. 

The  law  is  well  settled  that  a  representa- 
tion of  intention  or  expectation  as  to  future 
acts  or  events,  although  relied  upon  and  the 
inducing  cause  of  the  contract,  is  not  suffi- 
cient ground  for  the  charge  of  fraud,  or 
for  the  rescission  or  repudiation  of  the  con- 
tract, merely  because  the  represented  act  or 
event  did  not  take  place.  Such  representa- 
tions are  not  ordinarily  treated  as  asser- 
tions of  existing  facts,  but  only  of  things 
to  occur  in  the  future,  and  amount  to  noth- 
ing more  than  mere  promises  or  conjectures 
of  future  events,  although  it  has  often  been 
held  that  such  representations,  where  falsely 
made  and  with  intent  to  deceive,  constitute 
a  fraud  entitling  the  deceived  party  to  his 
proper  redress.     9  Cyc.  418. 

In  this  case  there  is  no  claim  of  decep- 
tion or  fraud.  So  far  as  disclosed  by  the 
record,  the  statement  by  the  agent  that  the 
work  would  continue  to  be  published  so 
long  as  the  Northwestern  Reporter  was  pub- 
lished was  made  in  good  faith  and  expressed 
the  then  expectations  of  the  company. 
There  was  no  intention  falsely  to  deceive, 
and  the  representation  comes  within  the 
general  rule  above  stated,  and  constituted, 
at  most,  a  mere  expression  of  the  intention 
of  the  company  to  continue  indefinitely  the 
publication  of  the  books.  This  furnishes 
no  basis  for  fraud,  or  upon  which  the  right 
to  rescind  the  contract  may  be  predicated. 
McElrath  v.  Electric  Invest.  Co.  114  Minn. 
358,  131  N.  W.  380;  Albitz  v.  Minneapolis 
&  P.  R.  Co.  40  Minn.  476,  42  N.  W.  394; 

9  Cyc.  418;  Shattuck  v.  Robbins,  68  N.  H. 
565,  44  Atl.  694;  Piedmont  Land  Improv. 
Co.  V.  Piedmont  Foundry  and  Mach.  Co.  96 
Ala.  389,  11  So.  332;  State  Bank  v.  Gates, 
114  Iowa,  323,  86  N.  W.  311;  Cerny  v.  Pax- 
ton  &  G.  €o.  78  Neb.  134,  110  N.  W.  882, 

10  L.R.A.(N.S.)  640,  and  authorities  cited 
in  the  note.  Just  how  long  the  North- 
western Reporter  would  continue  to  be  pub- 
lished was  at  the  time  and  still  is  a  matter 
of  conjecture,  depending  upon  conditions  to 
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arise  in  the  future,  impossible  to  foreteU. 
Whether  the  Keefe  Company,  an  independ- 
ent concern,  would  remain  solvent  and  a 
going  concern,  and  in  position  to  keep  pace 
with  the  West  Publishing  Company,  was  at 
the  time  this  contract  was  entered  into  a 
mere  matter  of  speculation,  and  an  uncer- 
tainty known  equally  to  both  parties.  The 
Current  Law  had  no  connection  with  the 
Northwestern  Reporters,  though  it  cited  and 
referred  to  the  decisions  therein  reported. 
Its  purpose  was  to  cite  all  current  decisions 
of  state  and  Federal  courts,  and  it  was  not 
indispensable  to  the  use  of  the  West  Com- 
pany publications.  It  is  clear,  therefore, 
that  the  alleged  representations  were  not 
of  a  character  upon  which  reliance  might 
be  had  by  a  purchaser  of  the  Current  Law. 

Xor  did  the  failure  to  continue  the  pub- 
lication thereof  amount  to  a  failure  of  con- 
sideration as  to  the  books  actually  pub- 
lished and  delivered.  The  trial  court  was 
therefore  right  in  ordering  judgment  for 
plaintiffs.  The  court  based  its  decisions 
upon  other  grounds  which  were  sound,  but 
we  do  not  deem  it  necessary  to  consider 
them  in  this  opinion. 

Order  afiSrmed. 


HTNNBSOTA    SUPREMB    COURT. 

CITY  OF  EAST  GRAND  FORKS 

V. 

J.  GORDON  STEELE  et  al. 
(121  Minn.  296,  141  N.  W.  181.) 

Aocoantant  ^  liability  for  negligence. 

1.  One  who  holds  himself  out  as  an  ex- 
pert accountant  and  accepts  employment  as 
such  impliedly  represents  that  he  possesses 
the  ability  and  SKill  of  the  average  person 
engaged  in  that  branch  of  skilled  labor. 

Action  from  —  negligence  of  account- 
ant ^  contract. 

2.  An  action  to  recover  damages  arising 
from  the  negligence  of  an  expert  employed 

Headnotes  by  Tatlob,  C. 


to  audit  certain  accounts  is  founded  on 
breach  of  contract,  and  not  in  tort.  The 
cause  of  action  is  the  breach  of  the  con- 
tract, and  the  dilTerent  items  of  damage  re- 
sulting therefrom  do  not  constitute  separ- 
ate causes  of  action. 

Accountant  —  liability  —embezzlement. 

3.  If,  from  lack  of  proper  skill  or  from 
negligence,  an  expert  accountant  fails  to 
disclose  the  true  status  of  accounts  'he  is 
employed  to  audit,  he  is  liable  for  the 
damages  naturally  and  proximately  result- 
ing from  such  failure;  but  losses  result- 
ing from  a  subsequent  embezzlement  by  a 
city  officer,  or  from  the  subsequent  bank- 
ruptcy of  a  surety  for  such  officer,  in  the 
absence  of  any  circumstances  tending  to 
show  that  such  contingency  was  in  contem- 
plation of  the  parties  at  the  making  of 
the  contract  as  likely  to  occur,  are  too  re- 
mote to  be  recovered  as  a  consequence  of 
such  default. 

Same  ^  compensation  ^  recovery. 

4.  Compensation  paid  an  expert  account- 
ant in  reliance  upon  his  report  that  he  has 
made  a  complete  and  correct  audit  may  be 
recovered  back,  on  proof  that  through  his 
negligence  the  audit  is  in  substance  false. 

(May  2,   1913.) 

CROSS  APPEALS  from  rulings  of  the 
District  Court  for  Polk  County  sus- 
taining demurrers  as  to  part,  and  overrul- 
ing them  as  to  the  remainder,  of  the  counts 
of  a  complaint  filed  to  hold  defendants  lia- 
ble for  losses  alleged  to  have  been  due  to 
their  failure  to  perform  their  duties  as  ex- 
pert accountants.    Reversed  in  part. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

-  Messrs.  F.  C.  Massee,  H.  A.  Bronson, 
and  W.  J.  Rasniussen,  for  plaintiff. 

Chartered  accountants  are  liable  for 
their  negligence  in  improperly  auditing  the 
books,  and  in  failing  to  note  thefts  of  a 
city  clerk,  for  which  purposes  they  were 
employed. 

Paine  v.  Sherwood,  21  Minn.  232. 

It  is  fair  to  hold  the  defendants  liable  for 
damages  which  any  reasonable  man  ought 


Sole.  —  Duty    and    liability    of    expert 

accountants. 

The  one  other  case  found  on  this  sub- 
ject would  seem  to  Support  the  holding  in 
East  Grand  Forks  v.  Steele,  that  one 
who  holds  himself  out  to  be  an  expert  ac- 
countant and  accepts  employment  as  such 
impliedly  represents  that  he  possesses  the 
ability  and  skill  of  the  average  person  en- 
gaged in  that  branch  of  skilled  labor.  In 
this  case.  Smith  v.  London  Assur.  Corp. 
109  App.  Div.  882,  96  N.  Y.  Supp.  820,  the 
court,  after  stating  that  public  account- 
ants now  constitute  a  skilled  profession- 
al class,  and  are  subject  generally  to  the 
45  L.R.A.(NJ3.) 


same  rules  of  liability  for  negligence  in 
the  practice  of  their  profession  as  are 
members  of  other  skilled  professions,  quot- 
ed Cooley's  statement  of  the  rule  govern- 
ing the  measure  of  such  liability,  as  fol- 
lows: "Every  man  who  offers  his  serv- 
ices to  another  and  is  employed  assumes 
the  duty  to  exercise  in  the  employment  such 
skill  as  he  possesses  with  reasonable  care 
and  diligence.  In  all  those  employments 
where  peculiar  skill  is  requisite,  if  one 
offers  his  services,  he  is  understood  as 
holding  himself  out  to  the  public  as 
possessing  the  degree  of  skill  commonly  pos- 
sessed by  others  in  the  same  employment, 
and,   if  his  pretensions  are  unfounded,  he 
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to  have  foretieen  as  likely  to  follow  from  a 
breach  of  contract. 

Emerson  v.  Pacific  Coast  &.  N.  Packing 
Co.  96  Minn.  1,  1  L.R.A.(N.S.)  445,  113 
Am.  St.  Rep.  603,  104  N.  W.  573,  6  Am. 
Cas.  973. 

It  was  reasonably  certain,  in  the  minds 
of  the  contracting  parties,  that  further 
embezzlements  and  thefts  would  occur  and 
would  be  likely  to  follow  if  defalcations  al- 
ready made  were  not  disclosed  and  reported. 

Blagen  v.  Thompson,  23  Or.  239,  18  L.R.A. 
315,  31  Pac.  647;  Cargill  v.  Thompson,  67 
Minn.  534,  59  N.  W.  638;  Mississippi  &  R. 
River  Boom  Co.  v.  Prince,  34  Minn.  71,  24 
N.  W.  344;  Goebel  v.  Hough,  26  Minn.  252, 
2  N.  W.  847;  Liljengren  Furniture  &  Lum- 
ber Co.  V.  Mead,  42  Minn.  420,  44  N.  W. 
306;  Wasek  v.  Frink,  51  Minn.  282,  38 
Am.  St.  Rep.  502,  53  N.  VV.  633;  Crater  v. 
Binninger,  33  N.  J.  L.  513,  97  Am.  Dec.  737, 
10  Mor.  Min.  Rep.  124;  Sedgw.  Damages, 
9th  ed.  §  117;  Harvey  v.  Turner,  4  Rawle, 
223;  1  Sutherland,  Damages,  p.  103;  Leeds 
Estate,  Bldg.  &  Invest.  Co.  y.  Shepherd,  L. 
R.  36  Ch.  Div.  787,  57  L.  J.  Ch.  N.  S.  46, 
67  L.  T.  N.  S.  684,  36  Week.  Rep.  322;  1 
Enc.  Laws  of  England,  p.  419;  Re  London 
&  General  Bank  [1896]  2  Ch.  673,  73  L.  T. 
N.  S.  304,  64  L.  J.  Ch.  N.  S.  866,  12  Reports, 
520,  44  Week.  Rep.  80,  2  Manson,  655;  In- 
dependent Mut.  Ins.  Co.  V.  Agnew,  34  Pa. 
96,  75  Am.  Dec.  638;  Witherell  v.  Maine 
Ins.  Co.  49  Me.  200;  Whitehurst  v.  Fayette- 
ville  Mut.  Ins.  Co.  51  N.  C.  (6  Jones,  L.) 
352;  Leiber  v.  Liverpool  L.  &  G.  Ins.  Co. 
6  Bush,  639,  99  Am.  Dec.  696;  Purcell  v. 
St.  Paul  City  R.  Co.  48  Minn.  137, 16  L.R.A. 
203,  50  N.  W.  1034;  Borup  v.  Nininger,  6 
Minn.  523,  Gil.  417;  West  v.  St.  Paul  Nat. 
Bank,  54  Minn.  466,  56  N.  W.  54;  Finch  v. 
Karste,  97  Mich.  20,  56  N.  W.  123 ;  Larson  v. 
Chase,  47  Minn.  307,  14  L.R.A.  85,  28  Am. 
St.  Rep.  370,  50  N.  W.  238. 

Messrs.  George  R.  Robbins  and  George 
A.  Bangs,  for  defendants: 

Defendants  are  not  liable  for  loss  of 
money  received  by  the  clerk  beyond  his  au- 
thority. 

State  use  of  Board  of  Education  v.  Griff- 


ith, 74  Ohio  St.  80,  77  N.  E.  686,  6  Ann. 
Cas.  917;  People  v.  Pennock,  60  N.  Y.  421; 
Ward  V.  Stahl,  81  N.  Y.  406 ;  Moore  v.  State, 
53  Neb.  831,  74  N.  W.  319,  66  Neb.  82,  76 
N.  W.  474;  Orton  v.  Lincoln,  156  111.  499, 
41  N.  E.  159;  Carey  v.  State,  34  Ind.  305; 
Bowers  v.  Fleming,  67  Ind.  541;  Harding 
V.  Carrico,  3  Met.  (Ky.)  289;  State  ex  rel. 
Mills  V.  Allen,  52  N.  C.  (7  Jones,  L.)  664; 
People  use  of  Howard  v.  Cobb,  10  Colo.  App. 
478,  51  Pac.  623;  State  use  of  St.  Louis 
County  V.  Bonner,  72  Mo.  387;  San  Luis 
Obispo  County  v.  Famum,  108  Cal.  562,  41 
Pac.  445;  wflson  v.  State,  67  Kan.  44,  72 
Pac.  517;  McCormick  v.  Thompson,  10  Neb. 
484,  6  N.  W.  597 ;  Snyder  v.  Gross,  69  Neb. 
340,  95  N.  W.  636,  5  Ann.  Cas.  152;  NoUey 
v.  Callaway  County  Ct.  11  Mo.  447;  State 
V.  Moeller,  48  Mo.  331 ;  State  ex  rel.  Livesay 
V.  Harrison,  99  Mo.  App.  67,  72  S.  W.  469; 
State  V.  Tapscott,  68  N.  C.  300;  Kerr  v. 
Brandon,  84  N.  C.  128;  Dewey  v.  Kavan- 
augh,  45  Neb.  233,  63  N.  W.  396;  Heiden- 
heimer  Bros.  v.  Brent,  59  Tex.  633;  Witte  v. 
Weinstein,  116  Iowa,  247,  88  N.  W.  849; 
Jenkins  v.  Lemonds,  29  Ind.  294;  State  ex 
rel.  La  Plante  ▼.  Woodman,  36  Ind.  611; 
State  use  of  Blake  v.  Enslow,  41  W.  Va.  744, 
24  S.  E.  679 ;  Com.  v.  Sommers,  3  Bush,  555 ; 
Tallman  ▼.  Drake,  116  Ala.  262,  22  So.  485; 
Nolan  v.  Labatut,  117  La.  431,  41  So.  713; 
Saloy  v.  Hibernia  Nat.  Bank,  39  La.  Ann. 
90,  1  So.  657;  Baker  County  v.  Huntington, 
46  Or.  275,  79  Pac.  187;  Sample  v.  Davis, 
4  G.  Greene,  117;  Heidt  v.  Minor,  89  Cal. 
115,  26  Pac.  627,  629;  San  Jose  v.  Welch, 
65  Cal.  368,  4  Pac.  207 ;  State  v.  Medary,  17 
Ohio,  554;  American  Bonding  &  T.  Co.  v. 
Blount,  23  Ky.  L.  Rep.  1632,  65  S.  W.  806; 
Whitesboro  v.  Diamond,  —  Tex.  Civ.  App.  — 
75  S.  W.  540;  Wilkes-Barre  v.  Rockafellow, 
171  Pa.  177,  30  L.R.A.  393,  60  Am.  St.  Rep. 
795,  33  Atl.  269;  Cressey  ▼.  Gierman,  7 
Minn.  398,  Gil.  316. 

The  1909  embezzlement  is  not  the  prox- 
imate and  natural  result  of  the  defendants' 
act. 

Cargill  V.  Thompson,  67  Minn.  534,  69  N. 
W.  638;  Mississippi  &  R.  River  Boom  Co.  v. 
Prince,  34  Minn.  71,  24  N.  W.  344;  Liljen- 


commits  a  species  of  fraud  upon  every 
man  who  employs  him  in  reliance  on  his 
public  profession.  But  no  man,  whether 
skilled  or  unskilled,  undertakes  that  the 
task  he  assumes  shall  be  performed  suc- 
cessfully, and  without  fault  or  error.  He 
undertakes  for  good  faith  and  integrity, 
but  not  infallibility,  and  he  is  liable  to  his 
employer  for  negligence,  bad  faith,  or  dishon- 
esty, but  not  for  losses  consequent  upon 
mere  errors  of  judgment."  Cooley,  Torts, 
2d  ed.  p.  277. 

Public  accountants  who  are  employed  on 
express  agreement  frequently  to  check  a 
company's  cash  account  in  one  branch  of 
46  L.R.A.(N.S.) 


its  business,  and  verify  items  thereon,  are 
liable  for  sums  embezzled  by  an  agent  of 
the  company,  because  of  their  wilful 
and  negligent  failure  to  perform  their 
undertaking,  Smith  v.  London  Assur. 
Corp.  supra.  The  action  in  this  case  was 
by  the  accountants  to  recover  for  their  serv- 
ices, and  the  company  filed  a  counter- 
claim for  the  sums  embezzled. 

As  to  the  somewhat  analagous  question 
in  regard  to  the  liability  of  title  abstracter, 
see  notes  to  Equitable  Bldg.  &  L.  Asso.  v. 
Bank  of  Commerce  &  T.  Co.  12  L.R.A. 
(N.S.)  449,  and  Stephenson  v.  Cone,  26 
L.R.A.(N.S.)    1207.  W.   W.   A. 
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gren  Furniture  &  Lumber  Co.  v.  Mead,  42 
Minn.  420,  44  N.  W.  306;  Sargent  v.  Maeon, 
101  Minn.  319,  112  N.  W.  256;  Wilson  v. 
Reedy,  32  Minn.  266,  20  N.  W.  153;  North 
V.  Johnson,  58  Minn.  242,  69  N.  W.  1012; 
Rauma  v.  Bailey,  80  Minn.  336,  83  N.  W. 
191;  Hudson  v.  McArthur,  162  N.  C.  445, 
28  L.R.A.(N.S.)  116,  67  S.  E.  995;  Nelson 
County  V.  Northcote,  6  Dak.  378,  6  L.R.A. 
230,  43  N.  VV.  897;  Glassey  v.  Worcester 
Consol.  Street  R.  Co.  186  Mass.  315,  70  N. 
E.  199,  16  Am.  Neg.  Rep.  86;  Shearm.  & 
Redf.  Neg.  5th  ed.  §  25. 

Where  the  defendant  merely  creates  the 
condition  affording  to  another  the  opportu- 
nity to  commit  the  act  doing  the  injury,  he 
is  not  liable. 

Leeds  v.  New  York  Teleph.  Co.  178  N.  Y. 
118,  70  N.  E.  219;  Re  Michigan  S.  S.  Co. 
133  Fed.  577 ;  Kumba  v.  Gilham,  103  Wis. 
312,  79  N.  W.  325,  6  Am.  Neg.  Rep.  412; 
Andrews  v.  Kinsel,  114  Ga.  390,  88  Am.  St. 
Rep.  25,  40  S.  E.  300;  Morris  v.  Brown,  111 
N.  Y.  318,  7  Am-  St.  Rep.  751,  18  N.  E.  722; 
Mi^lloy  y.  New  York  Real  Estate  Asso.  156 
N.  Y.  205,  41  L.R,A.  487,  50  N.  E.  863,  4 
Am.  Neg.  Rep.  335;  Fowles  ▼.  Briggs,  116 
Mich.  425,  40  L.R.A.  528,  72  Am.  St.  Rep. 
537,  74  N.  W.  1046;  Carter  v.  Towne,  103 
Mass.  507;  Bellino  v.  Columbus  Constr.  Co. 
188  Mass.  430,  74  N.  E.  684,  18  Am.  Neg. 
Rep.  473;  Stone  v.  Boston  &  A.  R.  Co.  171 
Mass.  536,  41  L.Rji.  794,  61  N.  E.  1,  4 
Am.  Neg.  Rep.  490;  Claypool  v.  Wigmore, 
34  Ind.  App.  35,  71  N.  E.  509;  Nickey  v. 
Steuder,  164  Ind.  189,  73  N.  E.  117;  Mis- 
souri P.  R.  Co.  v.  Columbia,  65  Kan.  390, 
58  L.R.A.  399,  69  Pac.  338;  Marsh  v.  Giles, 
211  Pa.  17,  60  Atl.  315;  Chattanooga  Light 
&,  P.  Co.  ▼.  Hodges,  109  Tenn.  331,  60  L.R.A. 
459,  97  Am.  St.  Rep.  844,  70  S.  W.  616; 
Hunt  V.  Missouri,  K.  &  T.  R.  Co.  —  Tex. 
Civ.  App.  — ,  74  S.  W.  69;  Winfree  v.  Jones, 
104  Va.  39,  1  LJLA.(N.S.)  201,  51  S.  E. 
153;  Land  t.  Southern  R.  Co.  67  S.  C.  290, 
45  S.  E.  203;  Saxton  v.  Missouri  P.  R.  Co. 
98  Mo.  App.  494,  72  S.  W.  717;  Daniels  v. 
New  York,  N.  H.  &  H.  R.  Co.  183  Mass.  393, 
62  L.R.A.  751,  67  N.  E.  424;  McGahan  v.  In- 
dianapolis Natural  Gas  Co.  140  Ind.  335, 
29  L.R.A.  355,  49  Am.  St.  Rep.  199,  37  N.  E. 
601 ;  Georgetown  Teleph.  Co.  v.  McCu Hough, 
118  Ky.  182,  111  Am.  St.  Rep.  294,  80  S.  W. 
782;  Texas  &  P.  R.  Co.  v.  Kelly,  —  Tex. 
CiT.  App.  — ,  78  S.  W.  372;  Walters  v. 
Waterloo,  126  Iowa,  199,  101  N.  W.  871. 

Messrs.  Miller  &  Foote  also  for  defend- 
ants. 

Taylor,  C,  filed  the  following  opinion: 

The  complaint  in   form   sets   forth   four 

causes  of  action.    The  trial  court  sustained 

ft  demurrer  to  the  first  cause  of  action,  and 

45  L.R.A.(N.S.) 


overruled  demurrers  to  each  of  the  other 
three.    Both  parties  appeal. 

The  following  brief  outline  of  the  facts 
alleged  in  the  complaint  will  serve  to  indi- 
cate the  questions  presented: 

The  defendants,  representing  themselves 
to  be  expert  accountants  and  able  to  detect 
any  irregularities  in  the  transactions  of  the 
city  officers,  contracted  with  the  city  to  in- 
vestigate and  audit  the  books,  accounts,  and 
financial  transactions  of  the  city  and  of  its 
oHicers  for  the  year  1908,  and  especially 
the  books,  accounts,  and  financial  transac- 
tions of  the  city  clerk,  for  the  sura  of  $150. 
The  city  clerk,  in  addition  to  his  ordinary 
duties  as  clerk,  was  also  employed  to  collect 
money  due  the  city  for  electric  lights,  water 
and  sewer  assessments,  and  license  fees,  and 
had  given  a  surety  bond  to  secure  the  faith- 
ful performance  of  these  additional  duties. 
The  investigation  of  these  collections,  and 
of  whether  they  had  been  properly  account- 
ed for,  was  included  in  the  duties  of  the  de- 
fendants. They  made  the  investigation  and 
audit,  and  in  February,  1909,  reported  to 
the  city  that  all  books  and  accounts  had 
been  correctly  kept  and  all  funds  properly 
accounted  for.  Plaintiff,  believing  they  had 
made  a  correct  report  and  had  properly  per- 
formed their  work,  paid  them  the  full  con- 
tract price  therefor. 

In  December,  1909,  defendants  again  con- 
tracted with  the  city  to  make  a  similar  in- 
vestigation and  audit  concerning  both  the 
years  1908  and  1909,  for  the  sum  of  $500. 
They  made  such  investigation  and  audit, 
and  reported  the  result  thereof.  Plaintiff, 
still  believiiig  that  they  had  made  a  correct 
report  and  had  properly  performed  their 
work,  paid  them  the  full  contract  price  lor 
this  second  audit.  In  fact,  the  clerk  had  em- 
bezzled the  sum  of  $1,084.26  during  the  year 
1908,  and  the  further  sum  of  $5,339  during 
the  year  1909,  and  prior  to  the  investigation 
made  by  the  defendants.  The  defendants 
failed  to  discover  and  disclose  these  defalca- 
tions, by  reason  of  incompetence  and  negli- 
gence. They  were  discovered  and  disclosed 
by  an  investigation  made  by  the  state  ex- 
aminer immediately  after  defendants  had 
completed  their  second  audit.  If,  in  making 
their  first  audit,  defendants  had  discovered 
and  reported  the  defalcation  then  existing, 
it  could  have  been  recovered  from  the  suretv 
company,  and  the  clerk  would  have  been 
removed  from  office,  and  his  subsequent  em- 
bezzlement could  not  have  occurred.  The 
surety  company  became  insolvent  before  the 
investigation  made  by  the  state  examiner, 
and  the  amount  of  the  defalcations  of  the 
clerk  has  been  wholly  lost  to  the  city. 

The  plaintiff  seeks  to  recover  the  follow- 
ing items,  and  states  each  as  a  separate 
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cause  of  action:  (1)  The  sum  of  $5,339, 
embezzled  by  the  clerk  after  the  first  audit 
and  before  the  second  audit.  (2)  The  sum 
of  $1,984.26,  embezzled  by  the  clerk  prior  to 
the  first  audit.  (3)  The  compensation  paid 
the  defendants  for  making  the  first  audit. 
(4)  The  compensation  paid  the  defendants 
for  making  the  second  audit. 

1.  The  matters  set  forth  as  the  first,  sec- 
ond, and  third  causes  of  action  constitute 
only  one  cause  of  action,  and  not  three. 
They  are  merely  separate  items  which  plain- 
tiff seeks  to  recover  on  account  of  the  breach 
of  the  contract  uhder  which  the  first  audit 
was  made.  The  breach  of  this  contract  con- 
stitutes the  cause  of  action.  However,  as 
both  parties  and  the  trial  court  have  treated 
these  three  items  as  being  separate  causes 
of  action,  they  will  be  so  considered  for  the 
purposes  of  this  decision. 

2.  This  is  not  an  action  in  tort,  but  an  ac- 
tion to  recover  damages  for  breach  of  con- 
tract. As  said  by  Justice  Mitchell  in  Whit- 
taker  V.  Collins,  34  Minn.  299,  57  Am.  Rep. 
55,  25  N.  W.  632  (an  action  brought  to  re- 
cover for  the  negligence  of  a  physician)  : 
"Where  the  action  is  not  maintainable  with- 
out pleading  and  proving  the  contract, 
where  the  gist  of  the  action  is  the  breach  of 
the  contract,  either  by  malfeasance  or  non- 
feasance,— it  is  in  substance,  whatever  may 
be  the  form  of  the  pleading,  an  action  on  the 
contract.  .  .  .  The  foundation  of  the  ac- 
tion is  the  contract,  and  the  gravamen  of  it 
its  breach." 

3.  The  rule  governing  liability  for  breach 
of  contract  is  given  in  the  syllabus  to  Sar- 
gent V.  Mason,  101  Minn.  319,  112  N.  W. 
255,  as  follows:  "In  an  action  for  damages 
for  breach  of  contract,  the  defaulting  party 
is  liable  only  for  the  direct  consequences  of 
the  breach,  such  as  usually  occur  from  the 
infraction  of  like  contracts,  and  within  the 
contemplation  of  the  parties  when  the  con- 
tract was  entered  into  as  likely  to  result 
from  its  nonperformance." 

To  recover  damages,  not  naturally  and 
necessarily  resulting  from  a  breach  of  the 
contract,  on  the  ground  that  such  damages 
were  within  the  contemplation  of  the  parties 
when  making  the  contract,  it  is  said  in  Lil- 
jengren  Furniture  &.  Lumber  Co.  v.  Mead, 
42  Minn.  420,  44  N.  W.  306,  that  "there 
must  be  some  special  facts  and  circumstan- 
ces out  of  which  they  naturally  proceed, 
known  to  the  person  sought  to  be  held 
liable,  under  such  circumstances  that  it  can 
be  inferred  from  the  whole  transaction 
that  such  damage  was  in  the  contemplation 
of  the  parties  at  the  time  of  making  the  con- 
tract, as  the  result  of  its  breach,  and  that 
the  party  sought  to  be  charged  consented  to 
become  liable  for  it."  This  rule  is  well  ea- 
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tablished.  Among  the  cases  in  this  state  cx« 
plaining  and  applying  it  are  the  following: 
Liljengren  Furniture  &  Lumber  Co.  v.  Mead, 
supra;  Sargent  v.  Mason,  101  Minn.  319, 
112  N.  W.  255;  Paine  v.  Sherwood,  19  Minn. 
315,  Gil.  270;  Frolireich  v.  Gammon,  28 
Minn.  476,  11  N.  W.  88;  Wilson  v.  Reedy, 
32  Minn.  256,  20  N.  W.  153 ;  Hitchcock  v. 
Turnbull,  44  Minn.  475,  47  N.  W.  153; 
North  V.  Johnson,  58  Minn.  242,  59  N.  W. 
1012. 

4.  The  damages  claimed  on  account  of  the 
losses  resulting  from  the  defalcations  of  the 
clerk  and  the  insolvency  of  his  surety  are 
too  remote  to  be  recovered,  without  showing 
the  existence  of  special  circumstances 
known  to  defendants,  from  which  they  ought 
to  have  known  that  such  losses  were  likely 
to  result  from  a  failure  to  disclose  the  true 
condition  of  affairs.  Such  losses  are  neither 
the  natural  nor  the  proximate  consequences 
of  the  failure  of  defendants  to  make  a  prop- 
er audit.  Neither  are  any  facts  shown  from 
which  it  may  be  inferred  that  a  loss  from 
either  of  these  causes  was  or  ought  to  have 
been  contemplated  when  the  contract  was 
made,  as  likely  to  result  from  a  breach  of 
duty  on  the  part  of  defendants. 

If,  at  the  making  of  the  contract  and  in 
the  light  of  the  knowledge  then  possessed  by 
them,  the  parties  had  taken  thought  as  to 
what  consequences  might  reasonably  be  ex- 
pected to  result  from  its  breach,  there  is 
nothing  set  forth  in  the  complaint  from 
which  we  can  say  that  they  ought  to  have 
foreseen  or  to  have  contemplated  that  the 
clerk  was  likely  to  commit  a  crime,  or  that 
his  surety  was  likely  to  become  bankrupt, 
and  thereby  entail  financial  loss  upon  the 
city.  There  may  be  circumstances  under 
which  the  negligence  of  an  expert  accountant 
may  make  him  liable  for  losses,  as  where  he 
is  employed  to  determine  the  amount  that 
should  be  exacted  from  a  surety  for  the  de- 
fault of  his  principal;  but  the  facts  alleged 
in  the  complaint  do  not  bring  this  case  with- 
in any  such  rule. 

5.  Defendants  represented  themselves  as 
expert  accountants,  which  implied  that  they 
were  skilled  in  that  class  of  work.  In  ac- 
cepting employment  as  expert  accountants, 
they  undertook,  and  the  plaintiff  had  the 
right  to  expect,  that  in  the  performance  of 
their  duties  they  would  exercise  the  average 
ability  and  skill  of  those  engaged  in  that 
branch  of  skilled  labor.  They  were  employed 
to  ascertain,  among  other  things,  whether 
any  irregularities  had  occurred  in  the  finan- 
cial transactions  of  the  city  clerk,  and,  if 
so,  the  nature  and  extent  of  such  irregular- 
ities. If,  from  want  of  proper  skill  or  from 
negligence,  they  did  not  disclose  the  true 
situation,  they  failed  to  perform  the  duty 
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which  they  had  asBumed,  and  failed  to  earn 
the  compensation  which  plaintiff  had  a^eed 
to  pay  them  for  the  proper  performance  of 
such  duty. 

6.  The  work  of  an  expert  accountant  is 
of  such  technical  character,  and  requires 
such  peculiar  skill,  that  the  ordinary  person 
cannot  be  expected  to  know  whether  he  per- 
forms his  duties  properly  or  otherwise,  but 
must  rely  upon  his  report  as  to  the  thor- 
oughness and  accuracy  of  his  work.  The 
full  contract  price  having  paid  in  the  belief, 
induced  by  defendants'  report,  that  such  re- 
port disclosed  fully  and  accurately  the  con- 
dition of  the  city's  accounts,  the  city  is  en- 
titled to  recover  back  the  amounts  so  paid, 
upon  proving  that,  through  the  incompetence 
or  the  negligence  of  defendants,  the  report 
was  in  substance  misleading  and  false. 

The  order  sustaining  the  demurrer  to  the 
first  cause  of  action  is  affirmed.  The  order 
overruling  the  demurrer  to  the  second  cause 
of  action  is  reversed.  The  orders  overruling 
the  demurrers  to  the  third  and  fourth  causes 
of  action  are  affirmed. 


TEXXES6EG   SUPREIVIE   COURT. 

MRS.  ANNIE  SNYDER 
v. 

SUPREME  RULER  OF  THE  FRATERNAL 
IklYSTIC  CIRCLE,  Appt. 

(122  Tenn.  248,  122  S.  W.  981.) 

Benefit  insurance  -»  divorcee  —  estoppeL 

1.  A  fraternal  society  organized  to  pro- 
vide benefits  for  the  families  and  widows 
of  members  will  be  estopped  from  disputing 
its  liability  to  pay  a  certificate  to  the  di- 
Vdrced  wife  of  a  member,  where  she  was 
made  the  beneficiary  before  the  divorce  was 
secured,  and  the  supreme  ruler  of  the  so- 
ciety induced  her  to  continue  payment  of 
the  dues  after  the  divorce  under  the  belief 
that,  on  the  death  of  the  assured,  the  bene- 
fit would  be  paid  to  her,  and  the  society 
received  and  used  the  payments  so  made  for 
a  series  of  years;  and  it  is  immaterial  that 
a  by-law  had  been  adopted  withholding  the 
right  to  the  fund  from  a  divorced  wife. 

Same  —waiver  —  ground    of    refusing 
payment. 

2.  A  fraternal  benefit  societv  which  re- 
fuses  to  pay  a  claim  on  the  ground  that  the 
member  was  addicted  to  the  excessive  use  of 

Note.  —  As  to  efTect  of  divorce  on  rights 
of  beneficiary  under  insurance  policy  or 
benefit  certificate,  see  notes  to  Wallace  v. 
Mutual  Ben.  L.  Ins.  Co.  3  L.R.A.(N.S.) 
478;  Green  v.  Green,  39  L.R.A.(N.S.)   370. 

As  to  conclusiveness  of  proofs  of  loss  as 
against  insured  or  his  beneficiaries,  see  note 
to  John  Hancock  Mut-  L.  Ins.  Co.  v.  Dick, 

44  L.R.A.  846. 
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narcotics  cannot  subsequently  set  up  the 
defense  that  the  claim  is  on  behalf  of  the 
divorced  >vife  of  the  member,  contrary  to 
its  by-laws,  which  fact  it  knew  at  the  time 
it  refused  payment. 

Same  —  divorce  —  decision  of  medical 
director  —  noncompliance  with  by- 
laws. 

3.  Refusal  of  a  mutual  benefit  society  to 
pay  a  claim  on  the  ground  that  the  mem- 
ber was  addicted  to  the  excessive  use  of 
narcotics,  which,  under  the  by-laws,  avoided 
the  policy,  waives  the  defense  that  the  con- 
clusion of  the  medical  director  against  the 
claim  was  conclusive  on  claimant,  and  that 
no  appeal  had  been  taken  within  the  order 
as  required  by  the  by-laws. 

Same  ^  legal  owner  —  right  to  sue. 

4.  That,  under  the  by-laws  of  a  fraternal 
society,  a  certificate  in  favor  of  a  wife  who 
becomes  divorced  from  the  member  accrues 
to  the  benefit  of  others,  will  not  prevent 
her  maintaining  an  action  upon  tne  cer- 
tificate if  she  has  the  legal  title  to  it. 

Same  —  proof  of  loss  ^  estoppel. 

5.  The  beneficiary  claiming  to  recover  on 
a  mutual  benefit  certificate  is  not  deprived 
of  the  benefit  of  testimony  that  the  mem- 
ber was  not  addicted  to  the  use  of  narcotics, 
by  the  fact  that  in  the  proof  of  loss  she 
stated  that  she  thought  he  was,  where  she 
explains  this  by  saying  that  at  one  time 
she  found  a  powder  in  his  room  which  a 
druggist  said  was  morphine. 

Same  —  penalty  for  nonpayment  —  con- 
tract. 

6.  There  is  no  im()airment  of  the  obliga- 
tion of  a  contract  by  imposing  a  penalty  ou 
an  insurance  company  for  not  paying  a 
claim    within   a   certain   time  after    it  ac- 
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APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Hamilton  Coun- 
ty in  complainant's  favor  in  an  action 
brought  to  recover  on  a  mutual  benefit  cer- 
tificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  li.  Snod grass  and  T.  G. 
Latiniore  for  appellant. 

Messrs.  Prltchard  &  Slzer,  for  appellee: 

The  complainant  is  entitled  to  recover 
on  the  policy  or  certificate,  if  defendant  is 
liable  on  it. 

McKee  v.  Phoenix  Ins.  Co.  28  Mo.  383,  f5 
Am.  Dec.  129;  Overhiser  v.  Overhiser 
(Overhiser  v.  Mutual  L.  Ins.  Co.)  63  Ohio 
St.  77.  60  L.R.A.  552,  81  Am.  St.  Rep. 
612,  57  N.  E.  905;  White  v.  Brotherhood  A. 
Y.  124  Iowa,  293,  66  L.R.A.  164,  104 
Am.  St.  Rep.  323,  99  N.  W.  1071,  2 
Ann.  Cas.  350;  Courtois  v.  Grand  Lodge, 
A.  0.  U.  W.  135  Cal.  552,  87  Am.  St.  Rep. 
I  137,  67  Pac.  970;  1  Cooley,  Briefs  on  Ins. 
815,  816;  1  Bacon,  Ben.  Soc.  §  265;  Alfsen 
V.  Crouch,  115  Tenn.  352,  89  S.  W.  329; 
14 
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Bloomington  Mut.  Ben.  Asso.  y.  Blue,  120 
III.  121,  60  Am.  Rep.  668,  11  N.  E.  331; 
Matt  V.  Roman  Catholic  Mut.  Protective 
Soc.  70  Iowa,  461,  30  N.  W.  799;  Lindsey 
V.  Western  Mut  Aid  Soc.  84  Iowa,  734,  60 
N.  W.  29;  Ledebuhr  v.  Wisconsin  Trust  Co. 
112  Wis.  667,  88  N.  W.  607;  Story  v. 
Williamsburgh  Masonic  Mut.  Ben.  Asso.  96 
N.  Y.  476;  Ruffin  v.  Johnson,  6  Heisk.  604; 
Smith  V.  German  Ins.  Co.  107  Mich.  270, 
30  L.R.A.  368,  66  N.  W.  236;  McCormick 
V.  Royal  Ins.  Co.  163  Pa.  184,  29  Atl.  747; 
Home  L.  Ins.  Co.  v.  Pierce,  76  111.  426; 
Standard  Loan  &  Acci.  Ins.  Co.  v.  Thorn- 
ton, 97  Tenn.  1,  40  S.  W.  136;  Home  Ins. 
Co.  V.  Hancock,  106  Tenn.  613,  62  L.R.A. 
666,  62  S.  W.  146;  Wolf  v.  District  Grand 
Lodge  No.  6,  I.  0.  B.  B.  102  Mich.  23,  60 
N.  W.  445. 

Complainant  is  not  precluded  from  recov- 
ery by  the  alleged  action  of  the  supreme 
medical  examiner  set  up  in  the  answer. 

Bacon,  Ben.  Soc.  §§  460,  460a;  29  Cyc. 
208-210;  Kane  v.  Supreme  Tent,  K.  M.  113 
Mo.  App.  104,  87  S.  W.  647;  Brown  v. 
Supreme  Court,  I.  O.  F.  176  N.  Y.  132,  68 
N.  E.  146. 

The  complainant  is  entitled  to  recover 
the  statutory  penalty. 

Shields  v.  Clifton  Hill  Land  Co.  94  Tenn. 
123,  26  L.R.A.  609,  46  Am.  St.  Rep.  700, 
28  S.  W.  668;  Continental  F.  Ins.  Co.  v. 
Whitaker,  112  Tenn.  151,  64  L.R.A.  461, 
106  Am.  St.  Rep.  916,  79  S.  W.  119. 

Beard,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of 
Pennsylvania,  with  its  principal  office  in 
the  city  of  Philadelphia,  in  that  state,  and 
with  subordinate  lodges,  or  agencies,  located 
in  different  states  of  the  Union.  The  cor- 
poration is  social  and  benevolent  in  charac- 
ter; its  object,  as  indicated  in  its  charter, 
being  "to  unite  fraternally  white  persons  of 
proper  age  and  good  social  and  moral  char- 
acter .  .  .  for  beneficial  and  protective 
purposes,  collecting  dues  and  assessments 
from  its  members,  to  provide  for  the  pay- 
ment to  its  members,  or  their  families, 
widows,  heirs,  blood  relatives,  or  other  de- 
]:ft^ndcnts,  benefits  in  case  of  sickness,  dis- 
ability, or  death  of  its  members,  in  com- 
pliance with  its  constitution,  laws,  and  reg- 
ulations." 

On  the  23d  of  November,  1887,  the  corpo- 
ration issued  to  Charles  C.  Snvder,  a  resi- 
dent  of  Chattanooga,  and  a  member  of  one 
of  its  lodges,  a  benefit  fund  certificate,  or 
policy,  by  which  it  bound  itself,  on  certain 
conditions  therein  set  forth,  at  the  death 
of  the  assured,  upon  the  proof  thereof,  to 
pay  to  the  present  complainant,  at  that 
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time  and  for  many  years  thereafter  his 
wife,  or,  in  case  of  her  death  prior  thereto, 
to  his  children,  a  sum  not  exceeding  $3,000. 

On  or  about  the  1st  of  May,  1908,  Chas. 
C.  Snyder  died,  in  Brooklyn,  New  York, 
where  he  was  then  domiciled,  and  soon 
thereafter  proofs  of  loss  were  furnished  by 
complainant  to  the  defendant,  and  payment 
of  the  certificate  was  demanded  by  her. 
This  demand  being  refused,  the  present  bill 
was  filed. 

The  defenses  to  this  claim,  set  up  in  the 
answer,  are: 

First.  That  it  had  been  determined  by 
the  supreme  medical  examiner  of  the  de* 
fendant  corporation,  whose  determination 
of  the  question,  under  the  laws  of  the  asso* 
ciation,  was  final,  that  "the  health  of  the 
assured  had  become  impaired  and  his  death 
was  caused  directly  or  indirectly  by  the 
use  of  narcotics,"  and  the  assured  had  stip- 
ulated  in  the  application,  on  the  faith  of 
which  the  certificate  was  issued,  that  in 
such  case  the  defendant  should  "not  be  re- 
sponsible under  the  contract." 

Second.  That  the  complainant  had  been 
divorced  from  the  assured  prior  to  his 
death,  and  by  the  express  terms  "of  the 
constitution  and  laws  of  the  order,"  was 
ip8o  facto  excluded  from  all  further  inter- 
est in  this  certificate. 

The  record  shows  that,  many  years  after 
the  issuance  of  the  certificate  in  question, 
the  complainant  obtained  a  divorce  from 
the  assured,  and  was  given  the  custody  and 
control  of  the  children  born  of  their  mar^ 
riage,  and  afterwards,  to  wit,  on  the  26th 
of  June,  1904,  that  she  wrote  defendant  a 
letter  in  which  she  advised  defendant  of 
this  divorce,  and  that  for  ten  years  prior 
thereto  she  had  paid  the  assessments  on 
this  certificate,  and  making  inquiry  as  to 
whom  the  money  provided  for  therein,  in 
the  event  the  assessments  were  kept  up, 
would  be  paid  on  the  death  of  the  assured. 
To  this  letter,  under  date  of  June  28,  1904, 
F.  H.  Duckwitch,  the  supreme  mystic  ruler, 
— ^the  highest  officer  of  the  association,  and 
in  charge  of  its  affairs  as  such, — made  a 
reply  to  the  complainant  in  which  he  said, 
in  substance,  that  under  the  laws  of  the 
ordeif  Charles  C.  Snyder,  being  a  member, 
had  "the  absolute  right"  to  change  the 
beneficiary,  within  certain  limitations;  that 
"as  the  certificate  now  stands"  it  would  be 
payable,  on  his  death,  to  the  complainant, 
"provided,  of  course,  that  the  assessments 
were  paid  up,"  and  in  case  of  complainant's 
death  "to  his  children."  This  letter  con- 
cludes with  the  following  paragraph:  "I 
assume,  from  what  you  write,  that  you  are 
in  possession  of  this  certificate.  If  so,  it 
might  be  difficult  for  him  to  secure  a  now 
certificate,  unless  he  should  take  the  posi- 
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tion  that  the  old  certificate  was  lost,  and 
he  would  make  affidavit  to  that  effect, 
which,  under  our  law,  would  entitle  him 
to  a  new  certificate." 

To  this  letter  the  complainant  replied, 
under  date  of  August  18,  1904.  In  this 
reply  she  stated  as  follows:  "I  have  the 
certificate  in  my  possession,  and  intend  to 
keep  it.  If  anyone  tries  to  change  the 
beneficiary,  saying  that  the  affidavit  is  lost 
or  destroyed,  be  kind  enough  to  communi- 
cate with  me  before  you  take  any  action  in 
the  matter.  .  .  ."  In  response  to  this 
letter  the  supreme  mystic  ruler  wrote  com- 
plainant that  he  would  file  her  letter  with 
the  petition  for  membership,  in  order  that 
the  clerks  of  the  association  might  be  ad- 
vised of  her  request  "to  be  notified  of  any 
application  for  change  of  beneficiary." 

Following  this  correspondence,  and  rely- 
ing on  the  statements  of  the  chief  officer 
of  the  corporation  as  to  her  rights  in  the 
premises,  complainant,  as  shown  by  her, 
with  much  sacrifice,  continued  to  pay  all 
assessments,  or  dues,  on  this  certificate  up 
to  the  death  of  her  former  husband,  on  the 
1st  of  Mav,  1908. 

As  has  been  stated,  proofs  of  loss  were 
promptly  submitted  by  the  complainant  soon 
thereafter.  In  these,  in  answer  to  the  ques- 
tion as  to  the  cause  and  manner  of  his 
death,  she  stated  it  was  due  to  suicide  by 
"inhalation  of  illuminating  gas."  In  re- 
sponse to  a  request  to  state  the  habits  of 
the  deceased  "with  reference  to  the  use  of 
spirituous  or  fermented  liquors,"  she  re- 
plied, "He  did  drink  prior  to  leaving  Chat- 
tanooga," and  in  answer  to  the  question, 
"Did  the  deceased  use  morphine,  opium, 
chloral,  or  other  drugs  or  narcotics?"  she 
said,  "I  think  he  used  morphine." 

On  receipt  of  these  proofs  the  supreme 
recorder  of  the  defendant  corporation  wrote 
complainant,  informing  her  that  her  claim 
was  "not  on  its  face  a  valid  one,"  and  that, 
in  accordance  with  the  constitution  and 
laws  of  the  order,  an  opportunity  was  given 
her  to  appear  before  the  supreme  executive 
commitec  and  present  such  evidence  as  she 
might  have  to  establish  its  validity.  In 
this  letter  there  was  set  out  a  copy  of  reso- 
lutions passed  by  that  committee,  in  which 
were  recited  provisions  of  the  laws  of  the 
order  to  the  effect  that  no  benefit  should  be 
paid  on  account  of  the  death  of  any  mem- 
ber when  his  health  had  become  impaired, 
or  death  had  resulted,  directly  or  indirect- 
ly, from  the  use  of  opiates,  or  alcoholic, 
▼inous,  or  malt  liquors,  or  when,  at  the 
time  of  his  death,  the  member  shall  be  ad- 
dicted to  the  excessive  use  of  alcoholic, 
▼inous,  or  malt  liquor.  It  was  then  stated 
in  one  of  the  resolutions  that  "from  the 
proofs  of  death  presented  it  appears  that 
i6  Ii3.A.(N,8.) 


Charles  C.  Snyder  was  at  the  time  of  his 
death  addicted  to  the  excessive  use  of  nar- 
cotics, or  alcoholic,  vinous,  or  malt  liquors, 
on  which  account  the  claim  presented  by 
his  beneficiary  should  not  be  approved." 
The  resolutions  then  provided  that  the  com- 
plainant "shall  appear  in  person  or  by  at- 
torney, or  both,  before  the  supreme  execu- 
tive committee  at  the  office  of  the  defendant 
in  Philadelphia,  Pennsylvania,  on  Friday, 
July  17,  1908,  .  .  .  and  offer  further 
proof  in  support  of  her  claim  as  she  may 
deem  necessary  or  advisable." 

In  answer  to  this  letter  Mrs.  Snyder 
wrote  the  supreme  recorder  that  if  Mr. 
Snyder's  health  had  become  impaired  by 
the  use  of  liquor,  or  if  he  was  accustomed 
to  use  of  narcotics,  she  did  not  know  it, 
and  did  not  intend  so' to  state  in  the  proofs 
of  death;  that  Snyder  had  been  away  from 
Chattanooga  for  a  number  of  years,  and 
she  had  no  personal  knowledge  of  his  per- 
sonal habits,  but  when  she  saw  him  last 
he  showed  no  evidence  that  he  used  nar- 
cotics, or  that  his  health  had  become  im- 
paired by  the  use  of  intoxicating  liquors. 
She  stated,  further,  that  it  was  impossible 
for  her  to  appear  in  Philadelphia,  either  in 
person  or  by  attorney,  on  July  17th,  but 
that  she  would  send  such  statements  as  she 
could  before  that  date,  and  requested  that 
a  copy  of  the  proofs  she  had  furnished  be 
sent  her. 

In  answer  to  this  letter  the  supreme 
mystic  ruler  wrote  complainant:  "We  are 
unable  to  furnish  you  a  copy  of  the  proofs 
of  death,  as  they  are  on  file  with  the  su- 
preme medical  director,  at  Columbus."  He 
stated  that,  "upon  investigation  we  found 
that  Mr.  Snyder  was  a  morphine  and  co- 
caine fiend,  and  that  after  his  death  many 
vials  labeled  'Cocaine,'  'Morphine,'  and 
'Chloroform,*  were  found  in  his  rooms.  We 
also  ascertain  that  he  used  alcoholic  liq- 
uors to  excess,  and  that  he  had  been  a 
heavy  drinker  for  more  than  fifteen  years 
before  he  went  to  Brooklyn,  New  York. 
Further,  that  he  was  again  married  in 
Brooklyn,  in  Julyj  1904,  and  that  the 
widow,  his  last  wife,  is  living."  He  then 
calls  complainant's  attention  to  the  agree- 
ments in  the  "application  for  beneficial 
membership"  made  by  Snyder,  to  the  effect 
that  "if  his  health  should  become  impaired, 
or  if  he  should  die  from  the  excessive  use 
of"  liquors,  narcotics,  etc.,  the  defendant 
would  not  be  liable  on  the  certificate,  and 
stated  that  complainant  might  submit  such 
proofs  as  she  was  able  to  secure  tending  to 
establish  the  justness  of  her  claim,  by  affi- 
davits or  other  documentary  evidence,  and 
suggested  that  she  also  furnish  a  certified 
copy  of  her  decree  of  divorce  from  Charles 
C,  Snyder.    In  conclusion,  the  letter  states 
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that  "any  proof  that  you  may  submit  will 
receive  careful  consideration  by  the  su- 
preme executive  commitee." 

Soon  after  this,  and  in  obedience  to  the 
suggestion  made,  the  complainant  secured 
and  sent  to  the  defendant  at  its  office  in 
Philadelphia,  the  affidavits  of  twenty-one 
different  persons  who  claimed  to  have 
known  the  deceased  intimately  during  a 
portion  of,  or  all,  the  years  that  he  lived 
in  Brooklyn,  and  who  stated  that  during 
their  acquaintance  with  him  his  habits  were 
temperate  in  the  use  of  intoxicating  liq- 
uors, and  that  from  their  associations  with 
him  and  to  the  best  of  their  knowledge  he 
did  not  use  narcotics.  In  addition,  she  sub- 
mitted her  own  affidavit,  in  which,  among 
other  things,  she  states  that  she  had  not 
seen  or  talked  with  'Snyder,  or  had  any 
correspondence  with  him,  from  the  time  she 
obtained  her  divorce,  in  June,  1901,  up  to 
the  date  of  his  death,  in  May,  1908,  and 
that  she  knew  nothing  about  his  habits  dur- 
ing that  period;  that  he  never  drank  nor 
used  narcotics  to  such  an  extent  as  to  im- 
pair his  health  during  the  time  she  knew 
him,  and  if  he  used  either  after  the  separa- 
tion she  did  not  know  it;  and  that  she  did 
not  intend,  by  anything  she  said  in  the 
proofs  of  loss,  to  indicate  that  she  knew 
what  his  habits  were.  She  also  set  out  in 
detail  the  information  that  she  had  as  to 
the  circumstances  attending  his  death,  from 
which  she  drew  the  conclusion,  as  she  says, 
that  the  assured  committed  suicide  because 
of  his  financial  troubles  and  disappoint- 
ments over  the  failure  of  his  eldest  son  to 
go  to  New  York  and  live  with  him. 

On  August  10,  1908,  the  supreme  recorder 
wrote  complainant  that  her  claim  "as  the 
alleged  beneficiary"  under  the  certificate  in 
question  had  been  rejected  by  the  supreme 
executive  committee  "as  not  being  a  valid 
one  under  the  constitution  and  laws  of  the 
order  and  contract  of  membership;"  and  on 
the  day  following  the  general  counsel  wrote 
complainant  at  length,  explaining  the  ac- 
tion which  had  been  taken.  He  stated  that 
the  supreme  executive  committee,  "after 
careful  consideration  of  all  the  proofs  pre- 
sented, decided  that  the  defendant  was  not 
liable  on  the  certificate,"  for  the  reason 
"that  said  member's  [Charles  C.  Snyder's] 
death  was  due  solely  and  wholly  to  the  ex- 
cessive use  of  morphine  and  other  opiates." 
He  then  referred  to  the  correspondence 
which  had  taken  place  between  himself  as 
supreme  mystic  ruler  and  complainant,  in 
June,  1904,  already  referred  to,  and  stated, 
in  substance,  that  under  the  laws  of  the 
order  no  divorced  wife  could  be  a  benefi- 
ciary, and  that,  therefore,  she  could  not  be 
a  beneficiary  under  the  certificate  in  ques- 
tion, even  if  the  claim  had  been  a  valid  one. 
45  L.R.A.(N.S.) 


Leaving  out  of  view,  for  the  time  being, 
other  matters  for  consideration,  the  first 
question  presented  is:  Is  the  complainant, 
as  the  divorced  wife  of  Charles  C.  Snyder, 
entitled  to  recover  on  this  certificate?  It 
is  insisted  by  the  defendant  that  she  is  not; 
and  to  sustain  this  insistence,  the  charter, 
the  constitution,  and  by-laws  of  the  order, 
and  certain  authorities  are  invoked. 

That  the  complainant  was  rightfully  a 
beneficiary  at  the  time  of  the  issuance  of 
this  certificate,  and  continued  to  be  such  at 
the  date  of  her  divorce,  is  beyond  question. 
After  the  divorce  was  obtained,  the  bene- 
ficiary was  not  changed  by  the  assured,  as 
he  had  the  right  to  do  under  the  laws  of 
the  order,  and  the  defendant  corporation 
continued  the  certificate  in  her  name,  and 
with  the  full  knowledge  of  the  divorce,  she 
was  encouraged  by  its  chief  executive  officer 
to  believe  that,  in  the  event  of  the  death  of 
the  assured  without  change,  if  dues  and  as- 
sessments were  paid  by  her,  she  would  be 
entitled  to  receive  the  money  provided  for 
in  the  certificate  upon  proper  proofs  of  loss. 
Accepting  the  assurance  of  the  supreme  of- 
ficer of  the  corporation  to  be  made  in  good 
faith,  she  continued  to  pay  these  dues  ard 
assessments  up  to  the  death  of  Charles  C. 
Snyder.  Certainly,  on  these  facts,  there  is 
a  strong  equity  in  her  favor,  which  the  de- 
fendant should  not  be  permitted  to  repel, 
unless  it  can  interpose  some  legal  objecti/>n 
which  a  court  is  without  power  to  disre- 
gard. 

It  will  be  observed  in  reading  that  por- 
tion of  the  charter  which  affects  this  ques- 
tion, hereinbefore  set  out,  that  only  in 
general  terms  is  the  "object"  of  the  corpo- 
ration set  out;  that  is,  the  collection  of 
dues  and  assessments  "from  its  members  to 
provide  for  the  payment  due  its  members, 
or  their  families,  widows,  heirs,  or  other 
dependents,  benefits"  in  case  of  "sickness, 
disability,  or  death." 

It  may  be  conceded  that,  if  the  charter 
had  in  express  terms  restricted  the  applica- 
tion of  the  benefit  fund  to  the  class  named, 
or,  in  other  words,  had  affirmatively  pro- 
vided that  it  should  be  appropriated  to 
none  others,  then  it  might  be  argued  that 
payment  to  complainant  upon  her  personal 
claim  as  the  divorced  wife  of  the  assured 
could  not  be  enforced.  In  such  a  case  we 
can  well  understand  that  a  recognition  of 
the  claim  of  the  divorced  wife  by  the  su- 
perior officer  of  the  order,  followed  by  the 
receipt  of  assessments  by  it,  would  not  avail 
to  repel  the  defense  of  ultra  vires.  The 
authorities  largely  relied  upon  by  the  de- 
fendant corporation  announce  and  enforce 
this  principle. 

But  there  are  no  restrictive  words  in  this 
charter.    At  the  time  of  the  issuance  of  the 
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certificate  to  Charles  C.  Snyder  the  com- 
plainant was  his  wife,  and  as  such  had  an 
insurable  interest  in  his  life.  The  defend- 
ant issued  the  certificate  payable  to  her 
as  such  wife,  as  unquestionably  it  had  the 
power  to  do.  Its  charter  made  no  provision 
for  a  forfeiture  of  her  right  as  beneficiary 
in  the  event  of  her  divorce  from  the  as- 
sured. No  demand  was  made  by  the  de- 
fendant for  a  surrender  of  this  certificate 
on  account  of  the  changed  relations  of  the 
beneficiary  to  the  assured,  and  no  altera* 
tion  was  made  in  it,  and  no  intimation  ever 
given  to  her  that  she  had,  after  her  divorce, 
no  claim  on  the  order.  To  the  contrary,  in 
recognition  of  an  existing  interest,  with 
full  knowledge  that  she  no  longer  sustained 
the  relation  of  wife,  its  supreme  mystic 
ruler  induced  her  to  continue  the  payment 
of  dues  and  assessments  on  this  certificate, 
at  the  expense  of  much  personal  sacrifice, 
and  the  defendant  received  and  appropri- 
ated the  sums  so  paid  for  a  term  of  years, 
and  until  the  death  of  the  assured.  Cer- 
tainly, we  repeat,  if  there  is  any  sound 
ground  for  an  equitable  estoppel,  upon 
which  this  claim '  can  be  rested,  then  it 
should  be  found,  and  complainant  given  re- 
lief. 

Ifr  is  true  that  some  authorities  can  be 
found  which  hold,  with  the  contention  of 
the  defendant,  that  in  the  face  of  even  such 
general  terms,  lacking  words  of  limitation 
or  description,  as  are  to  be  found  in  this 
charter,  it  would  be  an  unauthorized  diver- 
sion of  a  trust  fund  to  award  the  money 
represented  by  this  certificate  to  the  com- 
plainant. The  courts  in  which  this  class 
of  cases  are  found  have  adopted  a  rigid 
rule  of  construction.  1  Bacon,  Ben.  Soc. 
§§  243-245.  On-  the  other  hand,  other 
courts  have  adopted  a  "more  liberal  view," 
and,  as  we  think,  altogether  a  more  rea- 
sonable one,  and  with  these  this  court,  as 
is  said  in  Manley  v.  Manley,  107  Tenn. 
191,  64  S.  W.  8,  has  ranged  itself. 

ITiat  case  involved  a  controversy  between 
the  surviving  mother  of  a  deceased  member 
of  an  order  known  as  the  "Brotherhood  of 
Locomotive  Firemen,"  and  his  widow  and 
children,  as  to  a  fund  represented  by  a  cer- 
tificate issued  to  the  member  and  payable 
to  his  mother.  It  was  there  insisted  by 
the  widow,  for  herself  and  children,  that 
tlie  fund  from  which  the  claim  in  question 
was  paid  was  "established  to  provide  sub- 
stantial relief  to  members  and  their  fami- 
lies in  the  event  of  death  or  total  disabil- 
ity," and  that  the  mother  of  the  deceased 
was  not  within  the  classes  provided  for. 
The  provision  just  quoted  constitutes  a 
part  of  §  47  of  the  constitution  of  that 
order. 

In  reply  to  this  insistence  it  was  said  by 
45  L.R.A.rN.S.) 


the  court:  "It  will  be  observed  that  there 
are  no  restrictive  words  in  §  47.  The  terms 
used  are  general,  and  declare  the  purpose 
for  which  this  beneficiary  department  is 
established,  without  fixing  or  undertaking 
to  fix  beyond  recall  a  class  to  which,  in 
case  of  death  of  a  member,  the  money  pro* 
vided  for  must  of  necessity  go.  While  the 
clear  implication  is  that  the  fund  raised 
is  for  the  "substantial  relief  of  members 
and  their  families  in  the  event  of  death  or 
total  disability,"  yet  there  are  no  words 
depriving  the  member  of  the  right  to  desig- 
nate any  member  of  his  family  he  may  see 
proper  as  a  beneficiary,  or  which  gives  one 
member  of  his  family  a  fixed  right  superior 
to  that  of  another."  It  was  held  that  the 
mother  was  entitled  to  the  benefit  of  that 
fund. 

Among  the  cases  referred  to  as  support- 
ing the  conclusion  of  the  court  is  that  of 
Maneely  v.  Knights  of  Birmingham,  115  Pa. 
305,  9  Atl.  41,  in  which  the  same  liberal 
construction  was  given  to  a  charter  clause 
of  one  of  these  beneficial  associations, 
which  stated  that  the  purpose  of  the  cor- 
poration was  the  maintenance  of  a  society 
to  benefit  "the  widows  and  orphans  of  de- 
ceased members."  A  person  other  than  a 
widow  or  orphan  of  a  deceased  member,  to 
whom  a  certificate  has  been  issued,  when 
demanding  payment,  was  met  by  a  defense 
that  the  contract  was  ultra  vires,  and  it 
was  so  held  by  the  lower  court.  In  revers- 
ing this  judgment  it  was  said:  "We  think 
this  is  too  narrow  and  strained  a  view  to 
take  of  the  2d  section  of  the  charter  quoted 
above.  While  it  is  true  that  the  general 
purpose  of  the  corporation  is  there  stated, 
.  .  .  it  must  be  observed  that  this  is 
only  the  statement  of  a  general  purpose. 
.  There  is  no  prohibitory  or  re- 
strictive language  excluding  from  the  pow- 
ers of  the  corporation  the  right  to  contract 
specially  with  the  member  for  the  payment 
of  benefits  to  other  persons  than  his  widow 
or  orphans."  Supporting  this  view  are  to 
be  found  many  cases.  Among  these  may 
be  cited  Lane  v.  Lane,  99  Tenn.  639,  42  S. 
W.  1058;  Alfsen  v.  Crouch,  115  Tenn.  352, 
89  S.  W.  329;  White  v.  Brotherhood,  A.  Y. 
(1904)  124  Iowa,  293,  66  L.R.A.  164,  104 
Am.  St.  Rep.  323,  99  N.  W.  1071,  2  Ann. 
Cas.  350;  Sheehan  v.  Journeymen  Butch- 
ers* Protective  &  Benev.  Asso.  142  Cal.  489, 
76  Pac.  238;  Bloomington  Mut.  Ben.  Asso. 
V.  Blue,  120  111.  121,  60  Am.  Rep.  568,  11 
N.  E.  331;  Lindsey  v.  Western  Mut.  Aid 
Soc.  84  Iowa,  734,  50  N.  W.  29;  Story  v. 
Williamsburgh  Masonic  Mut.  Ben.  Asso.  95 
N.  Y.  474. 

It  is  urged,  however,  that  one  of  the  laws 
adopted  by  the  defendant,  and  in  existence 
at  the  time  of  the  issuance  of  the  certificate 
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to  C.  C.  Snyder,  provided  that  "if  at  the 
time  of  the  death  of  a  member  who  has 
designated  as  his  beneficiary  a  person  of 
class  second  [in  the  present  case  the  wife], 
the  dependency  required  by  the  laws  of  the 
order  shall  have  ceased,  .  .  .  or  if  the 
designated  beneficiary  is  a  husband  or  wife, 
and  they  should  be  divorced  upon  the  ap- 
plication of  either  party,  .  .  .  then  the 
benefits  shall  be  payable  to  person  or  per- 
sons mentioned  in  class  first  (§11,  law  1), 
if  living,  .  .  ."  and  that  this  provision 
necessarily  defeats  the  claim  of  complain- 
ant. We  think  the  answer  to  this  conten- 
tion is  that  the  order  which  made  this  law 
could  waive  it,  and  that  by  the  receipt  of 
assessments  and  dues  by  the  defendant 
after  the  divorce,  and  with  full  knowledge 
of  that  fact,  it  was  waived.  It  is  true  that 
Mr.  Duckwitch,  the  supreme  mystic  ruler, 
states  that  in  a  moment  of  forge tfulness 
as  to  this  provision  he  wrote  the  letter  to 
the  complainant  of  date  June,  1904,  herein- 
before referred  to.  We  grant  that  he  was 
not  able,  by  virtue  of  his  position  as  chief 
executive  of  this  order,  either  by  direction 
or  indirection,  to  set  aside  or  suspend  the 
operation  of  one  of  its  laws.  But  this  is 
not  the  point.  His  knowledge  of  the  di- 
vorce secured  by  the  complainant  was  that 
of  the  association,  and  its  receipt  of  assess- 
ments and  dues  thereafter  constituted  the 
waiver  in  law  insisted  upon. 

There  is  another  ground,  however,  which 
we  regard  as  conclusive  on  this  point  as 
against  the  defendant.  It  will  be  seen,  from 
the  statement  hereinbefore  made,  that  the 
representatives  of  the  order  did  not  de- 
cline to  pay  this  claim  because  of  the  di- 
vorce of  the  complainant  from  Chas.  C. 
Snyder,  the  assured,  but  on  the  other  and 
distinct  ground  that  his  "death  was  due 
solely  and  wholly  to  the  excessive  use  of 
narcotics,  alcoholic,  vinous,  and  malt  li- 
quors, and  the  excessive  use  of  morphine 
and  other  opiates."  Having  taken  this 
ground  with  knowledge  of  this  provision 
in  its  laws,  and  of  the  fact  of  the  divorce, 
it  is  now  estopped  to  assert  this  latter  fact 
as  being  a  forfeiture  of  complainant's  in- 
terest in  this  certificate.  3  Cooley  Briefs 
on  Ins.  p.  2680;  Standard  Loan  &,  Acci.  Ins. 
Co.  V.  Thornton,  97  Tenn.  1,  40  S.  W.  136; 
Home  Ins.  Co.  v.  Hancock,  106  Tenn.  513, 
52  L.R.A.  665,  62  S.  W.  145;  Smith  v.  Ger- 
man Ins.  Co.  107  Mich.  270,  30  L.R.A.  368, 
65  N.  W.  236;  McCormick  v.  Royal  Ins.  Co. 
163  Pa.  184,  29  Atl.  747. 

This  is  but  the  application  to  insurance 
cases  of  the  well-established  rule  "that, 
when  a  party  gives  a  reason  for  his  con- 
duct and  decision  touching  anything  in- 
volved in  the  controversy,  he  is  estopped, 
after  litigation  is  begun,  from  changing  his 
45  L.R.A.(N.S.) 


ground,  and  putting  his  conduct  on  another 
and  different  consideration.'*  Ault  v.  Dus- 
tin,  100  Tenn.  366,  45  S.  W.  981;  Ohio  & 
M.  R.  Co.  V.  McCarthy,  96  U.  S.  258,  24 
L.  ed.  693. 

This  rule  equally  disposes  of  the  conten- 
tion that  the  determination  of  the  medical 
director  of  the  defendant  against  this  claim 
was  conclusive  on  the  complainant,  and  al- 
so as  to  the  effect  under  the  bv-laws  of  the 
failure  of  the  complainant  to  appeal  from 
the  decision  of  the  executive  committee  to 
the  general  counsel. 

Independent,  however,  of  the  views  above 
expressed,  we  think  that  the  present  suit 
could  b6  maintained  by  the  complainant  in 
her  own  name,  having  the  legal  title  by 
virtue  of  this  certificate  in  question  to  the 
fund  provided  for  in  it,  and  that,  under 
§14,  her  recovery  would  inure  to  the  bene- 
fit of  her  children.  It  is  not  necessary, 
however,  in  order  to  save  this  claim  in  fa- 
vor of  complainant,  that  this  ground  should 
be  taken,  as  we  are  satisfied  that  the  views 
already  presented  are  sound,  and  that  she 
is  entitled  in  her  own  right  to  this  recovery. 

This  leaves  open  only  the  question  as  to 
whether  the  death  of  the  assured  was  due 
to  the  excessive  use  of  narcotics,  and  of 
vinous  and  malt  liquors.  That  his  death 
was  the  result  of  suicide  produced  by  the 
inhalation  of  illuminating  gas  is  beyond 
controversy.  It  is  not  insisted,  however, 
that  the  death  thus  caused  was  within  the 
inhibition  of  the  policy.  The  laws  of  the 
order  prevented  the  interposition  of  the  de- 
fense of  suicide  where  a  member  had  con- 
tinued in  good  standing  for  a  period  of 
ten  years  or  more,  as  was  the  case  of  the 
deceased. 

An  examination  of  the  record  shows 
that  the  overwhelming  weight  of  the  testi- 
mony, coming  from  witnesses  who  knew  the 
deceased  intimately  for  fifteen  or  twenty 
years,  and  some  of  them  up  to  the  time  of 
his  death,  is  that  he  was  a  moderate  drink- 
er, and  was  not  addicted  to  the  use  of  nar- 
cotics in  any  form.  His  death,  on  this 
record,  can  be  attributed  to  the  fact  that 
the  deceased  had  become  desperate  from 
financial  straits,  and  on  account  of  his  con- 
duct, whatever  it  may  have  been,  which  had 
separated  from  him  the  present  complain- 
ant and  their  four  children,  and  the  con- 
sciousness of  the  utter  waste  of  what  might 
otherwise  have  been,  possibly,  a  brilliant 
life.  The  statement  of  the  complainant,  in 
the  proofs  of  loss,  with  regard  to  his  drink- 
ing and  to  the  use  of  morphine,  were  hon- 
estly made  by  her.  She  had  not  seen  him 
for  about  fourteen  years  before  the  making 
of  these  proofs.  While  they  lived  together 
as  man  and  wife,  as  is  shown,  he  did  drink 
moderately,    and,    knowing    this,    she    an- 


1900. 


SNYDER  V.  fiUl^kEME  RULER,  F.  M.  C. 


2li 


Bwered,  as  to  the  habits  of  the  deceased  as 
to  the  use  of  spirituous  or  fermented  li- 
quors, that  "he  did  drink  prior  to  leaving 
Chattanooga."  In  response  to  the  question 
as  to  whether  he  used  morphine,  etc.,  she 
made  reply,  as  has  been  seen,  "I  think  he 
used  morphine."  This  last  answer  is  ex- 
plained by  her  in  an  affidavit  submitted  to 
the  defendant,  when  seeking  a  settlement 
of  her  claim,  and  before  the  institution  of 
the  present  suit,  as  well  as  in  her  deposi- 
tion, by  the  statement  that  prior  to  their 
separation,  while  in  the  city  of  Chicago, 
upon  one  occasion  she  found  a  white  sub- 
stance in  the  room  occupied  by  herself  and 
her  then  husband,  and,  apprehensive  that  it 
might  be  a  narcotic,  she  sent  it  by  one  of 
their  children  to  a  druggist  for  his  opinion, 
and  the  child  came  back  aiid  reported  that 
it  was  morphine,  and  that  this  was  the 
incident  that  she  had  in  her  mind  at  the 
time  she  made  this  particular  answer.  She 
stated,  further,  that  she  knew  nothing  since 
their  separation  of  the  habits  of  the  de- 
ceased. 

We  regard  this  explanation  as  entirely 
satisfactory,  and  consistent  with  good  faith 
in  pressing  the  present  claim. 

The  Chancellor  not  only  gave  the  com- 
plainant a  decree  for  the  amount  of  the 
certificate  and  interest,  but  allowed  her,  in 
addition  thereto,  25  per  cent  thereon,  un- 
der chapter  141,  p.  248,  Acts  of  1001.  It 
is  insisted  that  this  act,  in  imposing  this 
additional  liability  on  the  defendant,  is 
void,  in  that  it  impaired  the  obligation  of 
the  contract  in  question.  This  question  has 
been  presented  and  determined  against  this 
insistence  in  both  published  and  unpub- 
lished opinions.  We  are  entirely  satisfied 
with  the  holding  heretofore  made.  In  all 
respects  the  decree  of  the  Chancellor  is  af- 
firmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  February  24,  1013,  227  U. 
S.  407,  57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  202. 
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MINNEAPOLIS  &  RAINY  RIVER  RAIL- 
WAY COMPANY,  Appt. 

(121  Minn.  357,  141  N.  W.  401.) 

Erldence  —  setting  out  Are  —  sufficiency. 

1.  Two  independent  fires  joined,  and  to- 
gether proceeded  to  plaintiff's  land  and  de- 
stroyed standing  timber.  Held,  the  evidence 
was  sufficient  to  sustain  a  verdict  that  one 

Headnotes  by  BuwN,  J. 
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of  the  fires  was  started  by  a  locomotive  en- 
gine of  defendant. 

Fire  —  failure  to  extinguish  —  llabtllty. 

2.  Though  the  other  fire  was  not  started 
by  a  locomotive  of  defendant,  the  evidence 
is  sufficient  to  show  that  this  fire  had  been 
burning  for  several  days  on  and  along  de-  ' 
fendant's  right  of  way,  that  defendant  knew 
this,  and  knew  or  ought  to  have  known  that 
it  was  likely  to  spread  to  plaintiff's  land 
and  to  destroy  his  timber,  if  ordinary  care 
was  not  taken  to  prevent  it.  % 

Same  —  duty  of  property  owner. 

3.  Under  such  circumstances,  defendant 
owed  plaintiff  the  duty  of  using  ordinary 
care  to  prevent  the  destruction  of  his  tim- 
ber by  the  fire,  and  the  evidence  justifies 
the  finding  of  the  jury  that  defendant  was 
negligent  in  this  respect. 

Same  —  independent  fires  —  joining  — 
effect. 

4.  Having  started  the  first  fire,  and  by 
its  negligence  allowed  the  other  fire  to 
spread  and  join  it,  defendant  is  liable  for 
the  damage  caused  by  the  fires  after  they 
joined. 

Trial  —  instructions  —  error. 

5.  There  was  no  error  in  the  instructions 
to  the  jur^  or  in  the  rulings  on  the  admis- 
sion of  evidence. 

Damages  —  ezcesslTeness. 

6.  The  damages  are  not  excessive. 

(May  16,  1013.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Cass  County, 
denying  a  motion  for  judgment  non  obstante 
veredicto  and  a  motion  for  new  trial  after 
judgment  in  plaintifi^s  favor  in  an  action 
brought  to  recover  damages  for  loss  of  prop- 
erty by  fire  alleged  to  have  been  set  out  by 
defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ernest  C.  Carman,  with  Messrs. 
Powell  &  Simpson,  for  appellant: 

A  person  cannot  be  made  liable  for  the 
destruction  of  the  property  of  another  by 

Note,  —  Dtity  of  one  not  responsible  for 
kindling  of  fire  to  prevent  its  spread 
to  other  premises. 

The  earlier  cases  covering  this  subject 
will  be  found  in  the  note  attached  to  Baird 
v.  Chambers,  6  L.R.A.(N.S.)  882.  The  de- 
cision in  Fabbell  y.  Minneapolis  &  R. 
RiYBB  R.  Co.,  that  one  has  the  duty  of 
using  ordinary  care  to  prevent  the  spread 
of  a  fire,  is  in  harmony  with  the  cases  which 
have  considered  that  question. 

In  Seckerson  v.  Sinclair,  —  N.  D.  — , 
140  N.  W.  230,  it  was  held,  citing  Baird  v. 
Chambers,  15  N.  D.  618,  6  L.R.A.(N.S.) 
882,  25  Am.  St.  Rep.  620,  100  N.  W.  61, 
that  the  refusal  of  a  proposed  instruction 
which  failed  wholly  to  take  into  considera- 
tion any  liability  for  failure  to  take  ordi- 
nary care  to  prevent  the  spread  of  a  fire, 
even  if  the  party  on  whose  premises  it  origi- 
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fire  alleged  to  have  been  negligently  started 
by  him  unless  his  responsibility  for  the  or- 
igin and  cause  of  the  fire  be  shown  by  evi- 
dence clear  and  convincing  to  an  unpreju- 
diced mind. 

Swenson  v.  Erlandson,  86  Minn.  263,  90 
N.  W.  634;  Minneapolis  Sash  &  Door  Co.  v. 
Great  Northern  R.  Co.  83  Minn.  370,  86  N. 
W.  451;  Healy  v.  Hoy,  116  Minn.  321,  132 
N.  W.  208;  Cook  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R;  Co.  98  Wis.  624,  40  L.R.A. 
457,  67  Am.  St.  Rep.  830,  74  N.  W.  561 ;  Ol- 
son v.  Phoenix  Mfg.  Co.  103  Wis.  337,  79 
N.  W.  409;  Geuder,  P.  &  F.  Co.  v.  Milwau- 
kee, 147  Wis.  491,  133  N.  W.  835;  Pluchak 
V.  Crawford,  137  Mich.  609,  100  N.  W. 
765;  Kruck  v.  Wilbur  Lumber  Co.  148  Wis. 
76,  333  N.  W.  1117;  Denver,  T.  &  G.  R.  Co.  v. 
De  Graff,  2  Colo.  App.  42,  29  Pac.  664;  Lake 
Erie  &  W.  R.  Co.  v.  Gossard,  14  Ind.  App. 
244,  42  N.  E.  818;  Atchison,  T.  &  S.  F  R. 
Co.  V.  Hutchison,  8  Kan.  App.  606,  66  Pac. 
144;  Omodt  v.  Chicago,  M.  &.  St.  P.  R.  Co. 
106  Minn.  205,  118  N.  W.  798;  Greengard 
V.  St.  Paul  City  R.  Co.  72  Minn.  181,  75 
N.  W.  221;  Brennan  Lumber  Co.  v.  Great 
Northern  R.  Co.  80  Minn.  205,  83  N.  W. 
137;  Baxter  v.  Covenant  Mut.  Life  Asso.  81 
Minn.  1,  83  N.  W.  459;  Zilbert  v.  Blakely, 
115  Minn.  537,  132  N.  W.  1135. 

There  is  no  rational  theory  upon  which 
the  verdict  can  be  accounted  for  except  that 
defendant  is  a  corporation  able  to  pay. 

Dennis  ▼.  Johnson,  42  Minn.  301,  44  N. 
W.  68;  Pratt  v.  Pioneer  Press  Co.  32  Minn. 
217,  18  N.  W.  836,  20  N.  W.  87 ;  Woodward 
V.  Glidden,  33  Minn.  108,  22  N.  W.  127; 
Irish-American  Bank  v.  Bader,  59  Minn. 
329,  61  N.  W.  328 ;  Scofield  v.  National  Ele- 


vator Co.  64  Minn.  527,  67  N.  W.  646; 
O'Brien  v.  St.  Paul,  18  Minn.  176,  Gil.  163; 
Cowles  V.  Warner,  22  Minn.  449;  Cummiugs 
V.  Long,  25  Minn.  337;  Downs  v.  Finnegan, 
58  Minn.  112,  49  Am.  St.  Rep.  488,  59  N. 
W.  981 ;  White  v.  Culver,  10  Minn.  192,  Gil. 
155;  McCarty  v.  Barrett,  12  Minn.  494,  Gil. 
398;  Leigh  ton  v.  Grant,  20  Minn.  346,  Gil. 
298;  Dennis  v.  Spencer,  45  Minn.  £50,  47 
N.  W.  795;  Waggoner  v.  Preston,  83  Minn. 
336,  86  N.  W.  335;  Ransier  v.  Minneapolis 
&  St.  L.  R.  Co.  30  Minn.  215,  14  N.  W.  883; 
Connelly  v.  Minneapolis  Eastern  R.  Co.  38 
Minn.  80,  35  N.  W.  582;  O'Malley  v.  St. 
Paul,  M.  &  M.  R.  Co.  43  Minn.  289,  45  N. 
W.  440;  Morrow  v.  St.  Paul  City  R.  Co.  65 
Minn.  382,  67  N.  W.  1002;  Jemmings  v. 
Great  Northern  R.  Co.  96  Minn.  302,  1 
L.RA..(N.S.)  696,  104  N.  W.  1079;  Willison 
V.  Northern  P.  R.  Co.  Ill  Minn.  370,  127  N. 
W.  4. 

Mr.  George  H.  Spear,  for  respondent: 

The  liability  imposed  upon  appellant  by 
§  2041,  Rev.  Laws  Supp.  1909,  is  absolute. 

13  Am.  &  Eng.  Enc.  Law.  419;  Elliott, 
Railroads,  §  1223;  St.  Louis  &  S.  F.  R.  Co. 
V.  Matthews,  165  U.  S.  1,  41  L.  ed.  611,  17 
Sup.  Ct.  Rep.  243;  Jensen  v.  South  Dakota 
C.  R.  Co.  25  S.  D.  506,  36  L.R.A.(N.S.) 
1016,  127  N.  W.  650,  Ann.  Cas.  1912  C,  700. 

Contributory  negligence  is  no  defense. 

13  Am.  &  Eng.  Enc.  Law,  426;  33  Cyc. 
1341;  Elliott,  Railroads,  1238;  Peter  v.  Chi- 
cago  &  W.  N.  R.  Co.  121  Mich.  324,  46 
L.R.A.  224,  80  Am.  St.  Rep.  500,  80  N.  W. 
295;  Laird  v.  Railroad  Co.  62  N.  H.  254,  13 
Am.  St.  Rep.  564;  Union  Pacific,  D.  &  G. 
R.   Co.  v.  Williams,   3   Colo.   App.   626,  34 


nated  did  not  set  it  out  in  the  first  in- 
stance, was  proper. 

And  Seckerson  v.  Sinclair  was  followed 
as  authority  in  Hawkins  v.  Sinclair,  — N.  D. 
-— ,  140  N.  W.  246,  and  Burger  v.  Sinclair, 
—  N.  D.  — ,  140  N.  W.  246,  which  were 
tried  at  the  same  time,  and  involved  sub- 
stantially the  same  facts  as  the  Seckerson 
Case. 

In  Beckham  v.  Seaboard  Air-Line  R.  Co. 
127  Ga.  650,  12  L.R.A.(N.S.)  476,  56  S. 
E.  638,  an  action  to  recover  damages  from 
a  fire  started  by  third  persons  in  a  building 
on  defendant's  premises,  and  used  for  stor- 
ing and  keeping  inflammable  material,  and 
which  spread  to  the  property  destroyed,  one 
of  the  acts  of  negligence  alleged  consisted 
in  the  failure  to  remove  the  house  where  the 
oil  was  stored  after  it  became  ignited,  by 
attaching  thereto  a  locomotive  owned  by 
the  defendant,  and  which  was  standing  near 
by,  and*  under  steam.  But  the  court  held 
that  even  though,  under  some  circumstances, 
the  owner  of  a  building  in  fiames  not  caused 
by  his  negligence  or  positive  act  may  owe 
some  sort  of  diligence  to  prevent  the  spread 
of  fire  to  contiguous  propertv,  tlie  ciricnm- 
45  L.R.A.  (N.S.) 


stances  alleged  in  the  petition  in  this  case 
did  not  render  the  railroad  company  liable 
for  failure  to  respond  to  the  plaintiff's  re- 
quest to  remove  the  burning  house.  The 
court  stated  that  it  may  have  been  that  the 
heat  was  so  intense  that  no  attachment 
could  be  made  to  the  house  so  that  it  could 
be  drawn  by  the  locomotive;  or  the  rail- 
road company  at  the  time  may  not  have 
been  provided  with  such  attachment  as 
would  enable  it  to  remove  a  burning  house 
by  connecting  it  with  one  of  its  locomotives. 
Nor  was  it  at  all  clear,  even  if  the  bouse 
was  not  in  fiames,  that  it  could  have  been 
moved  by  the  engine;  nor  was  the  nearness 
of  the  burning  house  to  the  track,  nor  the 
size  of  the  house,  disclosed. 

As  to  liability  for  setting  upon  one's 
premises  a  fire  which  spreads  to  the  prop- 
erty of  others,  see  notes  to  Brown  v.  Brooks, 
21  L.R.A.  255,  and  Hawkins  v.  Collins,  36 
L.R.A.  (N.S.)  194.  And  as  to  proximate 
cause  of  damage  resulting  from  fire  a&  af- 
fected by  time,  distance,  or  intervening 
property,  see  note  to  Hardy  v.  Hines  Bros. 
Lumber  Co.   42  L.R.A.(N.S.)    759. 

J.  H.  B. 
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Pac.  731 ;  West  v.  Chicago  &  N.  W.  R,  Co. 
77  Iowa,  654,  35  N.  W.  479,  42  N.  W.  612. 

Such  statutes  exclude  all  questions  of 
proximate  and  remote  cause. 

13  Am.  &  Eng.  Enc.  Law,  426;  Hookeett 
V.  Concord  R.  Co.  38  N.  H.  242;  Ingersoll  v. 
Stockbridge  &  P.  R.  Co.  8  Allen,  438; 
Thompson  v.  Richmond  &  D.  R.  Co.  24  S.  C. 
366;  Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454,  23  L.  ed.  356;  McClellan  v.  St. 
Paul,  M.  &  M.  R.  Co.  58  Minn.  104,  59  N.  W. 
978;  Patry  v.  Northern  P.  R.  Co.  114  Minn. 
375,  34  L.R.A.(N.S.)    586,   131  N.  W.  462. 

The  damages  were  not  excessive. 

McKnight  v.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  96  Minn.  480,  105  N.  W.  673. 

Appellant  was  responsible  for  the  proxi- 
mate results  of  its  negligence. 

Osborne  y.  Chicago  &  W.  M.  R.  Co.  Ill 
Mich.  15,  69  N.  W.  86. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  to  recover  damages  to 
standing  timber  of  plaintiff,  caused  by  fire 
alleged  to  have  been  started  by  a  locomotive 
of  defendant.  The  complaint  also  alleged 
that  defendant  n^ligently  allowed  infiam- 
mab'-^  materials  to  accumulate  on  its  right 
of  way,  and  negligently  failed  to  control 
or  extinguish  fires  on  such  right  of  way, 
and  permitted  them  to  escape  and  spread  to 
plaintiff's  land.  The  answer  was  in  sub- 
stance a  general  denial,  and  alleged  that  a 
general  forest  fire  was  the  cause  of  the  de- 
struction of  plaintiff's  trees. 

The  trial  resulted  in  a  verdict  for  plaintiff 
in  the  sum  of  $1,800.  Defendant  moved  for 
judgment  notwithstanding  the  verdict,  or  for 
a  new  trial.  The  motion  for  judgment  was 
denied,  and  the  motion  for  a  new  trial  de- 
nied on  condition  that  plaintiff  consent  to  a 
reduction  of  the  verdict  to  $1,300.  Plain- 
tiff consented  to  this  reduction.  Defendant 
appealed  from  the  order. 

It  is  claimed  generally  by  defendant  that 
the  trial  court  should  have  ordered  judg- 
ment notwithstanding  the  verdict,  or  at 
least  have,  granted  a  new  trial.  Defendant 
offered  no  testimony  at  the  trial,  and  the 
ease  stands  on  the  evidence  introduced'  by 
plaintiff. 

The  land  of  plaintiff  over  which  the  fire 
spread  which  destroyed  his  timber  was  160 
acres,  located  half  a  mile  north  from  de- 
fendant's right  of  way  at  a  point  where 
the  evidence  showed  a  fire  started.  This  fire 
was  first  noticed  on  the  right  of  way  some 
ten  minutes  after  one  of  defendant's  trains 
had  passed  the  point,  and  it  rapidly  spread 
over  the  dry  swamp  between  the  right  of 
way  and  plaintiff's  land.  Before  it  reached 
this  land,  it  was  joined  by  another  fire, 
which  had  been  burning  on  and  near  the 
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right  of  way  some  distance  to  the  west. 
After  the  two  fires  joined,  they  passed  to 
plaintiff's  land  and  destroyed  his  timber. 

1.  As  to  the  first  fire,  we  hold,  as  did  the 
trial  court,  that  the  evidence  was  sufiicient 
to  justify  the  conclusion  that  it  was  set 
by  the  locomotive  that  had  just  passed. 
The  locality  was  uninhabited,  the  fire  was 
discovered  in  the  dry  grass  on  and  adjacent 
to  the  right  of  way  almost  immediately 
after  the  train  passed,  and  other  causes  were 
fairly  negatived.  The  suggestion  that  the 
whole  country  was  ablaze  with  forest  fires, 
and  that  this  fire  came  as  a  part  of  a  gen- 
eral conflagration,  does  not  find  support  in 
the  evidence,  which  does  not  show  any  other 
fire  in  the  vicinity  at  the  time,  except  the 
one  to  the  west,  before  mentioned. 

2.  As  to  the  last-named  fire,  the  one 
burning  some  distance  west,  which  joined 
the  first  fire,  the  trial  court  held  that  the 
evidence  was  not  sufficient  to  warrant  sub- 
mitting to  the  jury  the  question  whether  it 
was  started  by  one  of  defendant's  locomo- 
tives. The  defendant's  principal  claim  on 
this  appeal  is  that  it  is  not  liable  in  this 
case  because  it  was  not  responsible  for  this 
fire.  The  doctrine  of  Cook  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  98  Wis.  624,  40 
L.R.A.  457,  67  Am.  St  Rep.  830,  74  N.  W. 
561,  is  invoked.  In  that  case  two  fires,  one 
caused  by  the  negligence  of  defendant,  the 
other  having  no  responsible  origin,  met,  and 
after  joining,  passed  to  the  property  of  the 
plaintiff  and  destroyed  it.  It  was  held  that 
though  either  fire,  without  the  other,  would 
have  destroyed  the  property,  plaintiff  could 
not  recover.  The  Cook  Case  has  been  fol- 
lowed in  subsequent  Wisconsin  cases,  and 
its  doctrine  has  met  approval  elsewhere.  The 
trial  court  followed  the  rule  of  the  Cook 
Case  in  the  case  at  bar,  but  permitted  a 
recovery  because  of  evidence  tending  to  show 
that  the  second  fire  was  allowed  to  spread, 
so  as  to  join  the  first  fire,  through  negli* 
gence  of  defendant.  We  do  not  here  ex- 
press approval  or  disapproval  of  the  doc- 
trine of  the  Wisconsin  court  as  announced 
in  the  Cook  Case  and  followed  in  subsequent 
decisions,  because  we  are  of  the  opinion 
that  the  recovery  can  fairly  be  sustained  on 
the  theory  of  the  trial  court.  There  may 
also  be  a  distinction  predicated  upon  the 
fact  that  our  statute  imposes  an  absolute 
liability  for  damages  caused  by  a  fire  start- 
ed by  a  locomotive,  but  it  is  not  necessary 
to  make  even  this  distinction. 

It  needs  no  argument  to  prove  that  de- 
fendant would  be  liable  if  it  caused  both 
fires,  and  it  seems  equally  cer^in  that  if  it 
started  one  of  the  fires,  and  by  negligence 
failed  to  extinguish  the  other,  and  allowed 
it  to  escape  from  its  control,  and  join  the 
fire  that  it  started,  it  is  liable  for  the  dam- 
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ages  caused  by  the  two  fires  after  they  have 
joined.  Does  the  evidence  justify  a  finding 
of  negligence  in  failing  to  put  out  the  fire 
burning  on  its  right  of  way,  or  preventing 
its  spread?  The  evidence  was  that  this  fire 
at  the  point  called  Summit  had  been  burn- 
ing on  and  near  the  right  of  way  for  several 
days.  Plaintiff,  with  assistance,  had  dug 
a  trench  and  successfully  prevented  its 
reaching  his  land  from  the  west;  but  it 
burned  on  and  along  the  right  of  way  in  the 
d^hf-is  and  combustible  material,  until  it 
reached  the  swamp  south  of  plaintiff's  land, 
where  it  joined  the  fire  started  by  the  loco- 
motive. Defendant's  superintendent  was 
over  the  line  nearly  every  day,  and,  while 
he  did  not  remember  seeing  this  fire,  he  did 
not  deny  it;  and  the  evidence  is  quite  per- 
suasive that  he  must  have  observed  it  on 
and  along  the  right  of  way  and  approaching 
the  point  where  it  was  a  menace  to  plain- 
tiff's timber  land.  It  was  admitted  that 
trainmen  had  instructions  to  report  all  fires 
met  with,  and  that  two  logging  trains 
passed  over  the  line  each  day. 

On  the  day  before  plaintiff's  property  was 
destroyed,  plaintiff  followed  the  fire  line 
along  the  right  of  way  east  from  the  point 
called  Summit,  or  Summit  Hill,  and  toward 
the  swamp  south  of  his  land.  He  testified 
that  there  was  fire  on  and  along  the  right 
of  way  up  to  a  point  some  distance  west  of 
the  swamp;  that  near  the  Summit  Hill  4 here 
was  a  large  tree  across  the  track,  and  fire 
burning  on  both  sides;  that  a  logging  train 
of  defendant  came  from  the  east  and  stopped 
while  the  tree  was  cut  out;  that  defend- 
ant's superintendent  was  on  the  train,  and 
promised  plaintiff,  in  answer  to  his  request, 
help  in  fighting  the  fire.  Plaintiff  then 
went  on  toward  the  east  and  discovered  the 
fire  on  the  right  of  way  which  we  have 
held  the  evidence  justified  the  conclusion 
that  the  engine  of  the  logging  train  had 
started.  It  is  practically  uncontradicted 
that  the  Summit  fire  had  been  burning  to 
the  west  for  several  days,  on  and  near  the 
right  of  way;  that  it  was  extremely  dry,  and 
that  the  right  of  way  and  adjacent  lands 
were  covered  with  grass  and  bushes. 
Though  plaintiff,  with  such  assistance  as  he 
could  obtain,  was  using  every  effort  to  pre- 
vent the  spread  of  this  fire,  defendant  seems 
to  have  done  nothing  to  that  end.  If  it 
owed  the  legal  duty  to  use  ordinary  care  to 
put  out  or  keep  under  control  fires  on  its 
right  of  way,  known  to  exist,  and  to  be  dan- 
gerous if  allowed  to  spread,  that  there  was  a 
breach  of  this  duty  resulting  in  damages  to 
plaintiff,  the  evidence  fairly  tends  to  show. 

3.  Was  there  a  legal  duty  resting  on  de- 
fendant to  use  reasonable  care  to  prevent 
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the  spread  of  this  fire?  We  think  there  was. 
This  is  not  holding  that  a  railroad  company 
must  make  its  right  of  way  a  barrier  to  pre- 
vent the  spread  of  fires  for  the  starting  of 
which  it  is  not  responsible,  nor  does  a  deci- 
sion that  such  a  duty  rested  on  defendant 
establish  any  new  doctrine.  It  is  an  appli- 
cation of  the  old  rule  of  sic  utere  tuo.  If  a 
fire  started  on  the  right  of  way  of  a  rail- 
road, or  on  land  of  a  private  owner  by  the 
carelessness  of  boys,  the  matches  of  smokers, 
or  from  any  cause  for  which  the  landowner 
is  not  responsible,  and  the  latter  knows  of 
the  fire,  and  knows  that,  if  not  controlled, 
it  will  spread  and  destroy  valuable  prop- 
erty of  his  neighbor,  there  is  a  duty  to  use 
reasonable  care  to  prevent  this  result.  This 
may  not  always  have  been  the  law;  but  it 
is  now  generally  recognized  that  each  mem- 
ber of  society  owes  a  legal  duty,  as  well  as 
a  moral  obligation,  to  his  fellows.  He  must 
so  use  his  own  property  as  not  to  injure 
that  of  others.  The  doctrine  is  nowhere 
better  illustrated  than  in  the  case  of  Depue 
v.  Flatau,  100  Minn.  299,  8  L.R.A.(N.S.) 
485,  111  N.  W.  1,  and  the  following  extract 
from  the  opinion  in  that  case  states  the 
principle  clearly:  "Whenever  a  person  is 
placed  in  such  a  position  with  regard  to 
another  that  it  is  obvious  that,  if  he  does 
not  use  due  care  in  his  own  conduct,  he  will 
cause  injury  to  that  person,  the  duty  at 
once  arises  to  exercise  care  commensurate 
with  the  situation  in  which  he  thus  finds 
himself  ...  to  avoid  such  danger;  and 
a  negligent  failure  to  perform  the  duty 
renders  him  liable  for  the  consequences  of 
his  neglect."  Many  of  the  situations  to 
which  the  principle  is  applicable  are  re- 
ferred to  in  the  opinion,  as  well  as  in  the 
cases  there  cited,  including  the  valuable 
note  to  Union  P.  R.  Co.  v.  Cappier,  69 
L.R.A.  513. 

We  see  no  reason  why  the  rule  is  not  ap- 
plicable to  the  situation  in  the  case  at  bar. 
Defendant  knew  the  fire  was  burning  and 
spreading  along  its  right  of  way,  and  ought 
to  have  known  that,  if  unchecked,  it  would 
spread  to  the  dry  marsh  adjacent  to  plain- 
tiff's timber  land.  Suppose  plaintiff  himself 
had  been  asleep  with  the  fire  spreading 
towards  him!  Clearly,  under  Depue  v. 
Flatau,  there  would  be  a  legal  duty  to  use 
reasonable  care,  as  well  as  a  moral  duty. 
The  principle  is  the  same  when  the  danger 
is  to  property,  instead  of  to  the  person.  It 
may  be  noted  that  the  trainmen  were  re- 
quired by  defendant  to  promptly  report  any 
fires  on  the  right  of  way,  and  that  the 
statute  imposes  such  a  duty.  We  do  not, 
however,  place  our  decision  on  the  statute. 
We  have  examined  the  authorities  cited  by 
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defendant,  and  find  that  they  do  not  decide 
anything  that  is  in  conflict  with  this  view. 
In  Osborne  v.  Chicago  k  W.  M.  R.  Co.  Ill 
Mich.  15,  69  N.  W.  86,  the  decision  is  sim- 
ply that  a  recovery  cannot  be  predicated 
upon  the  failure  to  remove  dry  grass  and 
leaves  from  right  of  way.  We  do  not  base  the 
liability  in  this  case  on  defendant's  failure 
to  keep  its  right  of  way  clean,  but  on  its  fail- 
ure to  take  some  steps  to  put  out  or  prevent 
the  spread  of  a  fire  that  it  knew  was  burn- 
ing on  its  right  of  way.  The  same  consider- 
ation distinguishes  the  other  cases  cited, 
and  also  makes  it  unnecessary  to  consider 
or  decide  the  constitutionality  or  applica- 
bility of  §  2037,  Rev.  Laws  1905.  Supple- 
ment of  1909,  as  amended  by  Laws  1900, 
chap.  82. 

4.  We  hold  that  the  evidence  sufficiently 
established  the  fact  that  defendant  was 
negligent  in  respect  to  the  fire  at  Summit, 
as  well  as  the  fact  that  it  started  the  other 
fire,  and  therefore  that  the  doctrine  of  the 
Cook  Case,  conceding  it  to  be  sound,  does 
not  prevent  a  recovery  of  damages  caused 
by  the  two  fires  after  they  joined. 

5.  In  view  of  this  holding,  it  is  apparent 
that  the  assignments  of  error  as  to  the 
court's  instructions  need  no  particular  dis- 
cussion. They  submitted  the  question  of 
negligence  with  respect  to  the  Summit  fire 
In  accordance  with  the  views  expressed  in 
this  opinion.  The  fault  found  with  these 
instructions  is  mainly  that  they  were  based 
on  a  fundamentally  erroneous  theory,  and 
without  evidence  to  support  them.  We  have 
held  that  the  theory  was  right,  and  that  the 
evidence  warranted  its  application  to  the 
case.  The  criticism  that  the  instructions 
were  obscure  and  misleading  is  not  justified, 
especially  in  view  of  the  failure  of  defendant 
to  request  any  clearer  or  fuller  instructions. 

We  discover  no  ground  for  reversal  in  the 
assignment  of  error  relating  to  an  alleged 
variance  between  the  pleading  and  the  proof. 
There  seems  no  probability  that  defendant 
was  misled  or  prejudiced. 

There  was  no  error  in  permitting  the  wit- 
ness McDonald  to  testify  as  to  the  value  of 
the  timber.  The  decision  that  he  was  com- 
petent was  not  so  manifestly  against  the 
weight  of  the  evidence  as  to  make  the  rul- 
ing an  abuse  of  discretion.  The  other 
claims  of  error  in  rulings  on  objections  to 
evidence  have  been  examined  and  are  found 
without  merit. 

6.  It  is  claimed  that  the  damages  are  so 
excessive  as  to  indicate  passion  or  preju- 
dice. We  cannot  so  hold.  The  verdict  as 
reduced  by  the-  trial  court  is  fairly  sustained 
by  the  evidence  as  to  the  amount  of  the  loss 
suffered  by  plaintiff. 

Order  affirmed. 
45  L.R.A.(N.S.) 


MISSISSIPPI  SUPRE>IE  OOURT. 

JIM  DIXON,  Appt., 

V. 

STATE  OF  MISSISSIPPI. 

(—  Miss.  — ,  61  So.  423.) 

Homicide   —   conunlsslon      of     misde- 
meanor —  resulting  death  —  liability. 

1.  One  is  not  guilty  of  manslaughter  for 
the  death  of  a  bystander  through  the  glan- 
cing of  a  bullet,  when,  being  guilty  of  a 
misdemeanor  in  violating  statutes  against 
carrying  concealed  weapons,  being  drunk  in 
a  highwavy  and  shooting  in  a  highway,  he 
fires  a  pistol  into  the  ground,  unless  the 
death  is  the  natural  or  probable  result  of 
his  act. 

Trial  ^  Jury  -»  natural  result  of  firing 
bullet  into  ground. 

2.  The  jury  must  determine  whether  or 

Note,  -*  Homicide  in  commission  of  mis- 
demeanor with  dangerotis  weapon. 

The  general  question  of  homicide  in  com- 
mission of  an  unlawful  act  is  treated  in  the 
extensive  note  to  People  v.  Sullivan,  63 
L.R.A.  353,  wherein  at  pages  387  et  seq. 
will  be  found  the  earlier  cases  upon  the 
point  under  annotation  in  the  present  note. 

The  general  rule  as  deduced  by  the  au- 
thor of  the  earlier  note  is  that,  to  render 
one  guilty  of  involuntary  manslaughter  for 
a  killing  without  design  while  in  the  com- 
mission of  an  unlawful  act,  the  act  must 
have  been  malum  in  «e,  sts  distinguished 
from  an  act  malum  prohibitum^,  which  is 
merely  prohibited  by  law,  but  not  otherwise 
wrong,  the  ground  being  that  such  acts  do 
not  supply  the  criminal  intent  necessary  to 
render  one  punishable  for  the  killing.  This 
rule,  however,  does  not  apply  where  the 
unlawful  act  is  one  which  is  criminal  in  its 
nature,  and  the  majority  of  the  cases  fall- 
ing within  the  scope  of  this  note  are  of  the 
latter  closs.  In  such  cases  the  general  rule 
is  that  the  killing  of  a  person  in  the  com- 
mission of  a  misdemeanor  constitutes  at 
least  involuntary  manslaughter,  especially 
where  the  homicide  can  be  regarded  as  the 
natural  and  probable  result  of  the  unlaw- 
ful act. 

Thus,  it  has  been  held  that  where  statutes 
make  it  a  misdemeanor  for  any  person  to 
present  at  another  person  any  gun,  pistol, 
or  other  firearm,  whether  loaded  or  un- 
loaded, or  where  the  common-law  rule  is 
held  to  be  in  effect  the  same,  one  who  in- 
tentionally points  a  gun  at  another,  but 
without  any  intention  to  take  life,  is  guilty 
of  manslaughter  if  the  gun  is  accidentally 
discharged  producing  death.  McDaniel  v. 
State,  166  Ala.  40,  21  L.R.A.  (N.S.)  678, 
130  Am.  St.  Rep.  74,  46  So.  988,  holding 
that  the  presentation  of  the  gun  must  have 
been  intentional  to  render  tlie  act  unlaw- 
ful; Bynum  v.  State,  —  Ala.  App.  —  62 
So.  983;  State  v.  Rhees,  —  Del.  — ,  79  Atl. 
217;  Leonard  v.  State,  133  Ga.  435,  06  S. 
E.  251,  wherein  it  was  said  that  the  killin<.' 
while  so  acting,   if  not  murder,   would   bo 
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not  the  killing  of  a  bystander  by  the  glan- 
cing of  a  bullet  fired  into  the  ground  by  a 
man  euilty  of  a  misdemeanor,  because  drunk 
and  sliooting  in  a  highway  contrary  to  stat- 
ute, was  such  a  natural  or  probable  result 
of  his  act  as  to  render  him  guilty  of  man- 
slaughter. 

(March  31,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hinds  County 
convicting  him  of  manslaughter.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holmes  &  Holmes  and  Wells 
&  Wells,  for  appellant: 

In  order  to  hold  one  guilty  of  manslaugh- 
ter, who  kills  another  while  in  the  com- 
mission of  a  misdemeanor,  the  distinction 
between  acts  mala  in  ae  and  mala  profUbita 
must  be  recognized.  If  the  misdemeanor  is 
an  act  merely  malum  prohibitum,  the  death 
must  be  the  natural  and  probable  result  of 
the  unlawful  act. 

State  V.  Horton,  139  N.  C.  688,  1  L.R.A. 
(N.S.)  991,  111  Am.  St.  Rep.  818,  51  S.  E. 
945,  4  Ann.  Cas.  797;  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  705;  Potter  v.  State,  162  Ind. 
213,  64  L.R.A.  942,  102  Am.  St.  Rep.  198, 
70  N.  E.  131,  1  Ann.  Cas.  32;  1  Bishop,  New 
Crim.  Law,  §§  218,  332;  1  East,  P.  C.  260; 
2  Roscoe,  Crim.  Ev.  800;  EstcU  v.  State, 
61  N.  J.  L.  182,  17  Atl.  118,. 8  Am.  Crim. 
Rep.  614;  Com.' v.  Adams,  114  Mass.  323, 
19  Am.  Rep.  362. 


The  result  of  one's  culpable  negligence 
for  which  he  is  held  responsible  is  only 
such  as  follows  as  a  natural  and  probable 
consequence  of  the  negligent  act. 

Reg.  V.  Horsey,  3  Fost.  &  F.  287;  Com. 
V.  Campbell,  7  Allen,  541,  83  Am.  Dec.  705. 

Messrs.  George  H.  Etliridge  and  W. 
J.  Croom,  for  the  State: 

A  negligent  handling  of  loaded  guns  or 
pistols,  causing  death,  constitutes  involun- 
tary manslaughter  at  common  law. 

1  Wharton,  New  Crim.  Law,  p.  618; 
Flannigan  v.  State,  136  Ga.  132,  70  S.  E. 
1107. 

Cook,  J.,  delivered  the  opinion  of  the 
court : 

Jim  Dixon,  defendant  below,  and  his 
father,  were  drunk.  Jim  had  a  pistol  con- 
cealed upon  his  person,  and  fired  this  pistol 
into  the  ground.  The  bullet  struck  a  tin 
can,  glanced,  and  struck  and  killed  a  young 
woman  standing  upon  the  porch  or  gallery 
of  a  storehouse  near  by.  The  pistol  was 
fired  by  defendant  while  he  was  in  or  near 
the  public  highway,  and  the  scene  of  the 
tragedy  was  near  a  crossroads  country 
store  in  Yazoo  county.  Thus  it  will  be  ob- 
served that  Jim  was  then  and  there  violat- 
ing three  of  the  statutes  of  the  state,  risr., 
carrying  a  concealed  weapon,  drunk  in  a 
public  place,  and  shooting  on  the  public 
highway. 

The  trial   court   instructed  the  jury  to 


involuntary  manslaughter;  Irvin  v.  State, 
9  Ga.  App.  866,  72  S.  E.  440;  Baker  v. 
State,  —  Ga.  App.  — ,  77  S.  E.  884;  Gray 
V.  State,  —  Ga.  App.  — ,  77  S.  E.  910; 
Ewing  V*  Com.  129  Ky.  237,  111  S.  W. 
352 ;  State  v.  Stitt,  146  N.  C.  643,  17  L.R.A. 
(N.S.)  308,  61  S.  E.  660:  State  v.  Trolinger, 
—  N.  C.  -— ,  77  S.  E.  957,  holding  that  the 
gun  must  have  been  intentionally  pointed; 
State  V.  Limerick,  146  N.  C.  649,  61  S.  E. 
668,  holding  in  accord  with  McDaniel  v. 
State  and  State  v.  Trolinger,  supra,  that 
the  gun  must  have  been  intentionally  point- 
ed. And  in  Indiana,  which  has  a  similar 
statute,  with  the  exception  that  it  reads 
"purposely  to  point  or  aim,"  it  has  been 
held  that  an  indictment  is  fatally  defective 
which  does  not  allege  that  the  gun  or  other 
firearm  was  "purposely"  or  "intentionally" 
(or  language  of  an  equivalent  meaning) 
pointed  or  aimed.  Eaton  v.  State,  162  Ind. 
654,  70  N.  E.  814. 

And  where  it  is  provided  by  statute  that 
the  flourishing  or  use  in  a  threatening  or 
boisterous  manner  of  a  firearm  is  a  misde- 
meanor, it  has  been  held  that  the  killing 
of  one  in  attempting  to  hold  a  gun  to  pre- 
vent the  wrongful  shooting  of  a  third  per- 
son by  the  accidental  or  unintentional 
firing  of  the  gun  constituted  involuntary 
manslaughter.  Smith  v.  Com.  133  Ky.  •532, 
118  S.  W.  368.  And  in  State  v.  Lance, 
45  L.R.A.(N.S.) 


149  N.  C.  661,  63  S.  E.  198,  where  the  de- 
fendant fired  his  ffun  recklessly,  but  with- 
out intent  to  kill,  it  was  held  that  the 
resulting  homicide  rendered  him  guilty  of 
manslaughter.  And  a  similar  conclusion 
was  reached  in  State  v.  Turnage,  138  N.  C. 
666,  49  S.  E.  913,  where  a  like  statute  is 
in  force,  and  the  gun  in  question  was  fired 
while  being  recklessly  carried. 

And  it  has  been  held  that  a  person  may 
be  found  guilty  of  manslaughter  in  the  com- 
mission of  an  unlawful  act  where  he,  in 
the  nighttime,  while  standing  in  a  public 
road,  carelessly  fires  his  pistol  in  the  gen- 
eral direction  of  a  crowd  of  persons,  kill- 
ing one  of  them.  Nolly  v.  State,  124  Ga. 
10,  52  S.  E.  19. 

And  in  Re  Heigho,  18  Idaho,  566,  32 
L.R.A. (N.S.)  877,  110  Pac.  1029,  Ann.  Cas. 
1912  A,  138,  it  was  held  that  one  who,  in 
making  an  unlawful  assault  while  armed 
with  a  pistol  upon  another,  so  terrorizes 
the  latter's  relative  that  death  ensues,  is 
guilty  of  involuntary  manslaughter,  under 
a  statute  defining  that  offense  to  be  the 
unlawful  killing  of  a  human  being  in  the 
commission  of  an  unlawful  act  not  amount- 
ing to  felony. 

And  in  Josey  v.  State,  137  Ga.  769,  74 
S.  E.  282,  wherein  the  defense  was  the  ac- 
cidental discharge  of  a  pistol,  the  follow- 
ing was  held  to  be  a  correct  charge:     "If 
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find  the  defendant  guilty  if  they  believed 
from  the  eyidence,  beyond  all  reasonable 
doubt,  that  defendant  was  guilty  of  any  one 
of  these  misdemeanors;  and  that  if,  while  so 
guilty,  the  bullet  from  the  pistol  struck 
and  killed  the  deceased,  the  jury  should 
return  a  verdict  of  guilty  of  manslaughter. 
Indisputably  defendant  was  guilty  of  vio- 
lating each  of  the  statutes,  and  it  could  not 
be  denied,  and  was  not  denied.  The  jury 
seems  to  have  been  composed  of  honest  men, 
and,  in  obedience  to  their  oaths,  returned 
a  verdict  of  guilty  of  manslaughter,  as 
they  had  been  instructed  to  do.  There  was 
no  other  possible  verdict,  when  the  court 
instructed  the  jury  to  find  the  defendant 
guilty,  if  he  was  guilty  of  doing  what  he 
admitted  having  done. 

It  logically  follows  that  the  jury  was 
peremptorily  directed  to  find  the  defendant 
guilty.  The  instructions  given  by  the  court 
embody  the  idea,  and  are  so  construed  by 
the  learned  attorney  general,  that  it  was 
not  necessary  that  the  doing  of  the  things 
done  should  have  had  any  natural  or  nec- 
essary relation  to,  or  connection  with,  the 
homicide,  but,  on  the  qontrary,  it  was  only 
necessary  to  show  that  a  misdemeanor  was 
committed  and  a  homicide  followed.  It 
will  be  noted  that  the  instructions  of  the 
court  omitted  any  qualifications  or  limita- 
tions, but  told  the  jury  that  the  defendant 
was  guilty  of  manslaughter  if  the  deceased 


was  killed  by  him  while  he  was  committing 
a  misdemeanor,  although  the  jury  might 
believe  that  the  death  of  the  young  woman 
was  not  the  natural  and  probable  result  of 
the  unlawful  act. 

The  refused  instructions  asked  by  the  de- 
fendant told  the  jury  that  they  could  not 
convict  the  defendant  unless  the  death  was 
the  natural  or  probable  result  of  the  acts 
of  defendant.  The  acts  of  defendant  were 
not  naturally  evil,  but  were  only  wrong 
because  prohibited  by  the  statutory  law 
of  the  state;  they  were  not  per  ae  vicious 
or  dangerous,  from  the  commission  of  which 
a  depraved  heart  can  be  inferred,  but  are 
merely  misdemeanors  by  the  act  of  the  legis- 
lature. If  his  acts  and  conduct  were  of 
such  a  character  as  to  evince  a  reckless 
and  wanton  disregard  of  human  life,  and 
death  resulted  from  such  acts,  defendant 
would  be  criminally  guilty,  and  punishable 
for  his  crime  of  murder.  While,  in  the 
commission  of  an  act  essentially  evil,  per- 
sons will  be  held  responsible  for  the  results 
flowing  therefrom,  whether  the  thing  done 
is  denounced  by  the  law,  and  punishable 
as  such,  or  not. 

It  is  gathered  from  the  instructions  of 
the  court  that  the  learned  judge  believed 
the  acts  of  defendant  were  either  inherently 
vicious,  or  that  they  per  ae  constituted 
culpable  negligence,  and  the  results  follow- 
ing were  the  natural  and  necessary  conse- 


you  believe  that  the  defendant  killed  his 
wife  without  intending  to  kill  her,  but  that 
it  was  done  in  the  commission  of  an  unlaw- 
ful act  which  in  its  consequences  naturally 
tends  to  destroy  a  human  being,  then  the 
offense  would  be  murder."  (The  nature 
of  the  unlawful  act,  if  any,  is  not  shown  in 
the  report  of  the  case.) 

In  Com.  V.  Couch,  32  Ky.  L.  Rep,  638, 
16  L.RA.(N.S.)  327,  IOC  S.  W.  830,  it 
was  held  that  the  death  of  a  woman  re- 
sulting from  abortion  caused  by  fright  en- 
gendered by  the  unlawful  and  reckless  firing 
of  guns  on  a  highway  was  not  the  probable 
or  natural  result  of  the  unlawful  act,  so 
as  to  render  its  perpetrator  criminally 
liable  for  involuntary  manslaughter,  within 
the  rule  declaring  one  guilty  thereof  who 
unintentionally  kills  another  while  inten- 
tionally  committing   a  misdemeanor. 

The  general  rule  first  above  stated  is 
aptly  illustrated  by  the  case  of  State  v. 
Horton,  139  N.  C.  688,  1  L.R.A.(N.S.) 
991,  111  Am.  St.  Rep.  818,  51  S.  E.  945, 
4  Ann.  Cas.  797,  wherein  it  was  held  that 
mere  violation  of  a  statute  making  it  a 
misdemeanor  to  hunt  on  another's  prop- 
erty without  his  consent  is  not  such  an  un- 
lawful act  as  to  render  an  accidental  homi- 
ride  committed  while  so  doing  a  criminal  of- 
fense, it  being  said  that  the  prohibited  hunt- 
ing was  merely  nialum  prohibitum  and  not 
45  L.R.A.(N.S.) 


malum  in  se.  And  in  State  v.  Trolinger, 
—  N.  C.  — -,  77  S.  E.  957,  it  was  held  that 
merely  carrying  a  concealed  weapon  in 
violation  of  statute  was  an  act  merely 
malum  prohibitum,  and  therefore  not  such 
an  act  as  to  render  the  carrier  guilty  of 
manslaughter  where  the  gun  was  accident- 
ally discharged  with  the  result  that  an- 
other was  killed.  And  in  Potter  v.  State, 
162  Ind.  213,  64  L.R.A.  942,  102  Am.  St. 
Rep.  198,  70  N.  E.  129,  1  Ann.  Cas.  32, 
it  was  held  that  the  doath  of  one  of  the 
participants  in  a  friendly  scuffle,  through 
the  accidental  discharge  of  a  pistol  carried 
by  the  other  in  violation  of  a  statute  pro- 
hibiting the  unlicensed  carrying  of  con- 
cealed weapons,  was  not  caused  in  the  per- 
formance of  an  unlawful  act.  so  as  to  ren- 
der the  one  carrying  the  pistol  guilty  of 
involuntary  manslaughter,  under  a  statute 
providing  that  whosoever  involuntarily,  but 
in  the  commission  of  some  unlawful  act, 
kills  another,  is  guilty  of  manslaughter, 
the  court  saying  that  the  death  was  not 
the  natural  or  necessary  result  of  the  carry- 
ing of  the  revolver  in  violation  of  statute. 

As  to  homicide  by  misadventure,  see  the 
note  to  State  v.  T.ogg,  3  L.R.A.(N.S.)   1152. 

As  to  what  weapons  may  be  considered 
deadly  under  law  of  homicide  and  assault, 
see  note  to  Crow  v.  State,  21  L.R.A.(X.S.) 
497.  G.  J.  C. 
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quence.  We  think  this  was  a  question  of 
fact  for  the  jury's  decision,  and  the  court 
was  not  warranted  in  assuming  the  prerog- 
ative of  deciding  whether  or  not  the  result 
was  the  natural  or  necessary  consequence 
of  the  act.  The  shocking  and  pathetic 
result  of  defendant's  drunken  debauch  neces- 
sarily appeals  to  all,  and  a  natural  indigna- 
tion calls  for  the  punishment  of  the  in- 
strument of  this  deplorable  and  horrible 
tragedy.  While  this  is  true,  we  think  that 
there  was  something  left  to  be  ascertained 
by  a  jury  before  this  defendant  could  be 
condemned  as  a  felon. 

It  is  possible  that,  had  the  victim,  in- 
stead of  the  defendant,  fired  her  pistol  upon 
the  highway  (and  this  is  the  worse  feature 
of  this  case  from  a  legal  standpoint),  and 
had  the  defendant  received  the  pistol  bullet 
in  his  brain,  all  of  us  would  find  ourselves 
sympathizing  with  her,  rather  than  demand- 
ing punishment.  It  is  not  a  felony  to  be 
intoxicated,  or  to  carry  concealed  a  deadly 
weapon,  or  to  shoot  upon  the  public  high- 
way, and  we  may  add  that  it  is  not  neces- 
sarily a  felony  to  kill  an  innocent  by- 
stander while  the  killer  is  doing  any  one 
or  all  of  those  reprehensible  things.  "When 
a  man,  in  the  execution  of  one  act,  by  mis- 
fortune or  chance,  and  not  designedly,  does 
another  act,  for  which,  if  he  had  wilfully 
committed  it,  he  would  be  liable  to  be  pun- 
ished,— in  that  case,  if  the  act  he  was  doing 
was  lawful,  or  merely  malum  prohibitum, 
he  shall  not  be  punished  for  the  act  arising 
from  misfortune  or  a  chance;  but  if  mdlum 
in  8C  it  is  otherwise."  Archbold,  New  Crim. 
Proe.  9.  In  State  v.  Horton,  139  N.  C.  688, 
1  L.R.A.(N.S.)  991,  111  Am.  St.  Rep.  818, 
51  S.  E.  945,  4  Ann.  Cas.  797,  the  court 
discusses  and  differentiates  malum  in  se 
and  malum  profUhitumf  and  that  case  is 
peculiarly  applicable  to  the  case  now  be- 
fore us. 

It  is  our  opinion,  under  the  facts  of 
this  case,  that  the  acts  committed  by  de- 
fendant were  misdemeanors  is  not  a  factor 
in,  and  adds  nothing  to,  the  case.  Potter 
V.  State,  162  Ind.  213,  64  LJl.A.  942,  102 
Am.  St.  Rep.  198,  70  N.  E.  131,  1  Ann. 
Cas.  32.  We  mean  to  say  that  the  mere 
commission  of  the  misdemeanors  is  not  con- 
trolling, unless  the  death  was  the  natural 
or  necessary  result  of  their  commission,  and 
this  must  be  left  to  the  jury  as  a  fact  to 
be  determined  by  it  alone.  The  principles 
involved  in  this  case  are  not  new,  but  run 
through  all  the  books,  and  to  cite  authori- 
ties is  unnecessary. 

For  the  reason  that  the  trial  court  in- 
structed the  jury,  in  effect,  as  a  matter  of 
law,  that  defendant  was  guilty  of  man- 
slaughter, this  case  is  reversed  and  re- 
manded. 
45  L.R.A.(N.S.) 
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(Division  No.   2.) 

PACIFIC  MUTUAL  LIFE  INSURANCE 
COMPANY  OF  CALIFORNIA,   Appt, 

V. 

JOSEPH  GLASER  and  Wife,  Respts. 

(245  Mo.  377,  150  S.  W.  649.) 

Insurance  —  statute  affecting^  misrepre- 
sentation ^  effect. 

1.  A  statutory  provision  that  no  mis* 
representation  made  in  securing  a  life  in- 
surance policy  shall  render  it  void,  unless 
the  matter  misrepresented  shall  have  ac- 
tually contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  pay- 
able, has  no  application  to  a  suit  to  can- 
cel a  policy  for  misrepresentation  prior  to 
the  loss. 

Same  —  false  answers  —  cancelation  of 
policy. 

2.  A  known  false  denial  of  rejection  by 
other  companies  in  an  application  for  life 
insurance  is  ground  for  cancelation  of  the 
policy  before  loss,  if  the  contract  provides 
that  it  is  based  on  the  application,  the 
answers  in  which  are  warranted  to  be  true. 

Same  —  mistake  —  cancelation. 

3.  Equity  may  cancel  a  life  insurance 
policy  before  loss,  for  mistake  of  fact,  in 
case  the  policy  is  based  on  the  application, 
the  statements  in  which  are  made  war- 
ranties, and  the  applicant  erroneously  states 
that  he  had  never  been  rejected  by  any 
other   company. 

(July  6,  1912.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  of  the  Citv  of  St.  Louis 
dismissing  a  bill  filed  for  the  cancelation 
of  an  insurance  policy  issued  by  plaintiff 

Note.  —  Right  of  insurer  to  cancelation 
of  the  policy  in  equity  hefore  losSf 
upon  the  ground  that  it  was  obtained 
Ity  fraud. 

Cases  passing  upon  the  right  to  have 
the  policy  canceled  in  equity  after  loss,  and 
to  enjoin  action  at  law  on  the  policy,  are 
presented  in  the  note  to  Woelfle  v.  The 
Sailors.   12   L.R.A.(N.S.)    881. 

As  sho^m  in  the  note  in  12  L.R.A.(N.S.) 
881,  the  majority  of  the  cases  have  denied 
relief  in  equity  and  refused  to  cancel  the 
policy  after  the  loss,  upon  the  ground  that 
there  was  an  adequate  remedy  at  law. 

The  cases  all  agree  that  before  loss  the 
insurer  has  no  present  remedy  at  law 
where  the  policy  was  procured  by  fraud, 
and  that  it  is  inequitable  to  require  him 
to  wait  until  he  is  called  upon  {b  pay  the 
policy  in  event  of  loss,  to  set  up  the  fraud. 
Fenn  v.  Craig,  3  Jur.  22,  3  Younge  &,  C. 
Excli.  216;  Mutual  L.  Ins.  Co.  v.  Blair,  130 
Fed.  971 ;  Security  Trust  Co.  v.  Tarpey, 
66    111.    App.    589;    Modern    Woodmen    ▼. 
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upon  the  life  of  defendant  Joseph  Glaser. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jones,  Jones,  Hooker,  & 
Davis,  for  appellant: 

Whether  an  applicant  has  ever  applied  to 
other  companies  for  insurance  and  been  re- 
jected is  regarded  as  material  to  the  risk, 
and  a  false  statement  in  this  regard  will 
avoid  the  policy. 

Aloe  V.  Mutual  Reserve  Life  Asso,  147 
Mo.  661,  49  S.  W.  653;  McDermott  v. 
Modem  Woodmen,  97  Mo.  App.  636,  71  S. 
W.  833;  Modern  Woodmen  v.  Angle,  127 
Mo.  App.  116,  104  S.  W.  297;  Webb  v. 
Security  Mut.  L.  Ins.  Co.  61  C.  C.  A.  383, 
126  Fed.  635;  Elliot  v.  Mutual  Ben.  Life 
Asso.  76  Hun,  378,  27  N.  Y.  Supp.  696; 
Kelly  V.  Life  Ins.  Clearing  Co.  113  Ala. 
463,  21  So.  361;  Bernard  v.  United  Life 
Ins.  Asso.  11  Misc.  441,  32  N.  Y.  Supp. 
223;  Kemp  v.  Good  Templars'  Ins.  Co.  46 
N.  Y.  8.  R.  429,  19  N.  Y.  Supp.  435,  affirmed 
in  136  N.  Y.  658,  32  N.  E.  648;  Fletcher 
V.  Bankers'  L.  Ins.  Co.  135  App.  Div.  295, 
119  N.  Y.  Supp.  801;  American  Uuion  L. 
Ins.  Co.  V.  Judge,  191  Pa.  484,  43  Atl. 
374;  Edington  v.  Aetna  L.  Ins.  Co.  77  N. 
Y.  664,  100  N.  Y.  638,  3  N.  E.  315;  Phcenix 
Mut.  L.  Ins.  Co.  V.  Raddin,  120  U.  S.  189, 
30  L.  ed.  646,  7  Sup.  Ct.  Rep.  500;  Jeffries 
V.  Economical  Mut.  L.  Ins.  Co.  22  Wall. 
47,  22  L.  ed.  833;  Fowkes  v.  Manchester  & 
I*  L.  Ins.  Co.  3  Fost.  &  F.  440;  March  v. 
Metropolitan  L.  Ins.  Co.  186  Pa.  029,  65 
Am.  St.  Rep.  887,  40  Atl.  1100;  Moore  v. 
Mutual  Reserve  Fund  Life  Asso.  133  Mich. 
526,  95  N.  W.  573;  American  L.  Ins.  Co. 
V.  Mahone,  56  Miss.  181;  Silverman  v. 
Empire  L.  Ins.  Co.  24  Misc.  399,  53  N.  Y. 


Supp.  407;  Cooke,  L.  Ins.  §  18,  p.  34;  May, 
L.  Ins.  §  184;  American  Mut.  Aid  Soc. 
V.  Bronger,  11  Ky.  L.'Rep.  902;  McCollum 
V.  Mutual  L.  Ins.  Co.  65  Hun,  103,  8  N.  Y. 
Supp.  249,  affirmed  in  124  N.  Y.  642,  27 
N.  E.  412;  3  Cooley,  Briefs  on  Ins.  p.  1935; 
London  Assur.  Co.  v.  Mansel,  L.  R.  11  Ch. 
Div.  363,  42  L.  J.  Ch.  N.  S.  331,  41  L.  T. 
N.  S.  225,  27  Week.  Rep.  444. 

W^here  a  contract  lias  been  entered  into 
by  the  parties  through  a  mutual  mistake 
concerning  a  fact  which  is,  or  is  agreed 
to  be,  materia],  the  contract  may  be  re- 
scinded and  canceled  at  the  option  of  either 
party. 

Curry  v.  Greffet,  115  Mo.  App.  364,  90 
S.  W.  1166;  Voorhis  v.  Smith  &  Co/s  Mfg. 
Works,  11  Mo.  App.  108;  Modern  Wood- 
men V.  Angle,  127  Mo.  App.  94,  104  S.  W. 
297;  Griffith  v.  Townley,  69  Mo.  13,  33 
Am.  Rep.  476;  Brooks  v.  Gaffin,  192  Mo. 
228,  90  S.  \V,  808;  Nordyke  k  M.  Co.  v. 
Kehlor,  155  Mo.  643,  78  Am.  St.  Rep. 
600,  56  S.  W^  287;  24  Am.  &  Eng.  Enc. 
Law,  2d  ed.  018;  1  Cooley,  Briefs  on  Ins. 
p.  551;  Joyce,  Ins.  §  1674;  Richards,  Ins. 
p.  108;  Wilson  v.  Queen  Ins.  Co.  5  Fed. 
674;  CookC;  L.  Ins.  §§  133,  134;  Bacon, 
Ben.  Soc.  §  285;  Beauchamp  v.  Winn,  L.  R. 
6  H.  L.  233,  22  Week.  Rep.  193,  22  Eng. 
Rul.  Cas.  889;  Lyman  v.  United  Ins.  Co. 
17  Johns.  382;  Eaton,  Eq.  p.  267;  Thwing 
V.  Hall  &  D.  Lumber  Co.  40  Minn.  184,  41 
N.  W.  815;  Moran  v.  McLarty,  11  Hun,  66, 
affirmed  in  75  N.  Y.  25;  Welles  v.  Yates, 
44  N.  Y.  525;  Mcllugh  v.  Imperial  F.  Ins. 
Co.  48  How.  Pr.  230;  Hearne  v.  New  Eng- 
land Mut.  M.  Ins.  Co.  20  Wall.  488,  22  L. 
ed.  396;  La  Marche  v.  New  York  L.  Ins. 
Co.   126  Cal.  498,  58  Pac.  1053;   Prussian 


Angle,  127  Mo.  App.  94,  104  S.  W.  297; 
Pacific  Mut.  L.  Ins.  Co.  v.  Glaseb. 

In  Fenn  v.  Craig,  3  Jur.  22,  3  Younge  & 
C.  Exch.  216,  the  insurer  sought  to  have 
the  policy  canceled  upon  the  grounds  of 
fraudulent  representations  as  to  the  as- 
sured's  habits  of  intemperance,  and  it  was 
held  that  in  such  case  the  insurer  did  not 
have  equal  means  of  relief  at  law;  that  as 
the  policy  was  not  void  upon  its  face,  there 
was  chance  for  a  loss  oi  evidence  by  the 
lapse  of  time.  It  was  also  said  that  the 
insurer  has  a  better  equity  in  such  case 
when  relief  is  sought  during  the  lifetime 
of  the  assured. 

In  Home  Ins.  Co.  v.  Stanchfield,  1  Dill. 
424,  Fed.  Cas.  No.  6,660,  the  bill  for  can- 
celation was  filed  after  the  loss,  and  relief 
in  equity  denied  upon  the  ground  that  there 
was  an  adequate  remedy  at  law;  but  it  was 
observed  by  two  of  the  judges  that  a  court 
of  equity  would  cancel  an  insurance  policy 
that  was  procured  by  fraud  where  the  re- 
lief was  sought  before  the  loss.  Dillon, 
J.,  said:  "If  no  loss  had  happened,  and, 
especially,  if  the  policy  had  many  years 
45  L.R.A.(N.S.) 


to  run,  such  as  life  policies,  there  would 
seem  to  be  a  neccssitv  to  sustain  a  resort 
to  equity  to  cancel  the  contract,  where  it 
had    been    procured    by    fraud." 

This  distinction  is  also  noted  in  Riggs  v. 
Union  L.  Ins.  Co.  63  C.  C.  A.  365,  129  Fed. 
207,  wherein  the  court  said:  "Before  the 
loss  under  an  insurance  policy  occurs,  a 
company  has  no  adequate  remedy  at  law 
for  the  fraudulent  representations  or  con- 
cealments which  induce  its  issue,  because 
an  estoppel  from  denying  its  validity  may 
arise  in  favor  of  third  persons  who  advance 
their  money  in  reliance  upon  it,  and  be- 
cause the  time  when  an  opportunity  will 
be  offered  to  establish  the  fraud  as  a  de- 
fense to  an  action  upon  the  policy  is  so 
remote  and  uncertain  that  indispensable 
witnesses  and  evidence  may,  and  probably 
will,  disappear  before  the  opportunity  will 
be  oflfered.  Hence,  a  Federal  court  sitting 
in  equity  has  jurisdiction  of  a  suit  in- 
stituted before  the  loss  under  a  policy 
occurs,  to  compel  its  cancelation  and  sur- 
render on  account  of  fraud  or  misrepre- 
sentation in  its  procurement."  A.  L.  R. 
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Nat.  Ins.  Co.  v.  Terrell,  142  Ky.  732,  136 
S.  W.  416;  Macdonald  v.  Law  Union  Fire 
&  L.  Ins.  Co.  L.  R.  9  Q.  B.  328,  43  L.  J. 
Q.  B.  N.  S.  131,  30  L.  T.  N.  S.  546,  22  Week. 
Rep.  630. 
Mr.  David  Goldsmith  for  respondents. 

Kennish,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  in  equity  was  brought  in  the 
circuit  court  of  the  city  of  St.  Louis  by  the 
Pacific  Mutual  Life  Insurance  Company  as 
plaintiff  against  the  defendants  Joseph 
Glaser  and  Carrie  Qlaser,  his  wife.  The 
purpose  of  the  suit  was  to  have  canceled 
and  annulled  by  decree  of  court  a  certain 
policy  of  insurance  for  $10,000  theretofore 
issued  by  plaintiff  upon  the  life  of  defend- 
ant Joseph  Glaser.  Upon  a  trial  the  court 
dismissed  the  bill,  and   plaintiff  appealed. 

In  substance,  it  is  alleged  in  the  petition 
that  the  defendant  Joseph  Glaser,  on  the 
27th  day  of  December,  1906,  made  written 
application  to  plaintiff  for  a  policy  of  in- 
surance on  his  life  in  the  sum  of  $10,000, 
and  payable  to  the  defendant  Carrie  Glaser 
in  the  event  of  his  death;  that  said  policy 
was  issued  to  the  said  Joseph  Glaser,  and 
was  then  in  his  possession;  that  said  policy 
was  issued  by  the  plaintiff  and  accepted 
by  the  defendant  Joseph  Glaser  solely  upon 
certain  statements,  warranties,  and  repre- 
sentations contained  in  the  application  and 
made  a  part  of  the  policy;  that  said  state- 
ments, warranties,  and  representations  were 
false,  incomplete,  and  untrue,  and  that  the 
same  were  intentionally  false  or  answered 
by  mistake  or  inadvertence,  and  consti- 
tuted a  fraud  upon  the  plaintiff;  that  im- 
mediately upon  discovery  of  the  falsity  of 
the  statements,  etc.,  plaintiff  tendered  to 
the  defendants  the  full  amount  of  the  pre- 
mium paid  to  plaintiff  upon  said  policy,  and 
demanded  the  surrender  and  return  of  said 
policy,  which  defendants  refused  to  do. 
The  prayer  is  that  the  court  require  the  de- 
fendants to  produce  said  policy  in  court, 
and  that  the  same  be  adjudged  void,  and 
for  general  relief.  The  answer  was  a  gen- 
era] denial. 

Plaintiff  introduced  in  evidence  the  pol- 
icy in  controversy;  also  the  written  appli- 
cation and  medical  examination  of  the  de- 
fendant Joseph  Glaser,  upon  which  the  pol- 
icy was  issued.  It  was  stipulated  in  the 
policy  that  "all  insurance  provided  by  this 
policy  is  based  upon  the  written  and  printed 
application  therefor,  which  is  made  a  part 
of  the  policy,"  etc.  In  the  written  applica- 
tion the  applicant,  Joseph  Glaser,  made 
the  statement  that  "no  company  or  asso- 
ciation to  which  I  have  ever  applied  for 
any  life,  accident,  or  health  insurance  has 
refused  me  on  the  plan  asked  for,  or  post- 
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poned  me."  And  in  the  medical  examina- 
tion attached  to  and  made  a  part  of  the 
application,  the  applicant  was  asked  the 
question,  "What  company  or  society  has 
declined  to  issue  a  policy  on  your  life?" 
and  answered,  "None."  The  following  dec- 
laration was  also  contained  in  said  appli- 
cation, namely:  "I  hereby  warrant  that 
all  the  foregoing  statements  and  answers, 
and  all  those  that  I  make  to  the  company's 
medical  examiner,  'are  complete,  true,  and 
correct,  and,  if  any  such  statement  or  an- 
swer is  incomplete,  untrue,  or  incorrect,  no 
valid  claim  shall  arise  under  such  policy 
on  account  of  death  or  disability  occurring 
within  one  year  from  its  date."  Plaintiff 
also,  introduced  testimony  tending  to  prove 
that  on  the  21st  day  of  November,  1904, 
being  about  two  years  prior  to  the  date  of 
the  application  for  the  policy  in  suit,  the 
defendant  Joseph  Glaser  made  a  written 
application  for  Insurance  upon  his  life  to 
the  Illinois  Life  Insurance  Company, 
through  its  agent,  Charles  K.  Lehrberg; 
that  lie  was  examined  by  the  physician  of 
tlie  said  last-named  company,  and  that  on 
the  3d  day  of  December,  1904,  the  applica- 
tion was  rejected  by  the  medical  board  of 
said  company,  on  the  ground  that  the  medi- 
cal examination  disclosed  that  the  applicant 
was  afflicted  with  glycosuria,  a  disease  of 
the  kidneys;  that  on  the  7th  day  of  De- 
cember, 1904,  letters  properly  addressed 
were  sent  to  both  Lehrberg,  the  agent,  and 
the  defendant  Joseph  Glaser,  notifying 
them  of  the  rejection  of  said  application. 
It  was  further  shown  by  plaintiff  that  on 
the  14th  day  of  June,  1907,  plaintiff  noti- 
fied defendants  in  writing  that  the  policy 
issued  to  Joseph  Glaser  was  canceled  and 
rescinded  on  account  of  misrepresentations 
and  concealment  of  material  facts  and  breach 
of  warranties,  and  tendered  to  defendants 
the  amount  received  as  premiums  on  said 
policies.  The  defendant  Joseph  Glaser,  as 
a  witness  in  his  own  behalf,  admitted  hav- 
ing made  application  for  insurance  to  the 
Illinois  Life  Insurance  Company  as  shown 
by  the  testimony  for  plaintiff,  but  further 
testified  that  a  day  or  two  after  he  had 
delivered  the  application  to  agent  Lehr- 
berg he  met  said  agent  on  the  street  and 
directed  him  to  withdraw  and  cancel  his 
said  application,  and  that  he  never  received 
any  notice  or  communication  thereafter 
from  the  company  or  from  Lehrberg  "that 
they  received  my  application  or  that  they 
refused  me;"  that,  when  he  applied  for 
insurance  to  the  plaintiff  insurance  com- 
pany, he  did  so  in  good  faith,  and  had  no 
knowledge  that  his  application  to  the  Illi- 
nois Life  Insurance  Company  had  been  re- 
jected. 
The  only  conflict  in  the  testimony  was  a9 
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to  whether  the  defendant  notified  Lehrberg/ 
the  agent  of  the  Illinois  Life  Insurance 
Company,  that  he  canceled  and  withdrew 
his  application  for  insurance  in  that  com- 
pany, and  also  as  to  whether  defendant 
had  received  any  notice  from  the  Illinois 
Life  Insurance  Company,  or  had  any  knowl- 
edge, that  his  application  had  been  rejected. 
Upon  the  question  of  fact  as  to  whether 
Glaser  had  notified  Lehrberg  of  the  with- 
drawal of  his  application,  the  testimony 
shows  the  following:  Glaser  testified  in 
his  deposition  that  he  met  Lehrberg  on 
the  street  a  day  or  two  after  he  'had  signed 
the  application,  and  informed  him  that  he 
did  not  want  the  insurance  applied  for. 
The  application  was  dated  November  21, 
1904.  At  the  trial  Glaser  testified  that  it 
might  have  been  two  or  three  days  after  he 
had  signed  the  application  when  he  met 
Lehrberg  and  informed  him  as  above.  When 
shown  his  medical  examination,  dated  and 
signed  November  30,  1904,  he  admitted 
that  he  must  have  been  mistaken  as  to  the 
time  of  meeting  Lehrberg  on  the  street. 
On  the  other  hand,  there  is  the  testimony 
of  Lehrberg  denying  that  Glaser  had  ever 
spoken  to  him  as  to  the  withdrawal  of  the 
application.  In  corroboration  of  Lehrberg, 
it  was  shown  in  evidence  that  the  proper 
officers  of  the  company,  after  the  date  of  the 
alleged  withdrawal,  proceeded  to  pass  upon 
the  application,  and,  after  rejecting  it, 
wrote  letters  to  Glaser  and  Lehrberg  to 
that  effect.  There  was  also  a  letter  from 
Lehrberg  to  the  company,  dated  December 

8,  1904,  acknowledging  the  receipt  of  the 
letter  notifying  him  of  the  rejection  of 
Glaser'B  application,  protesting  against 
the  action  so  taken,  and  insisting  upon  a 
reconsideration  of  the  application;  also 
the  answer  of  the  company,  dated  December 

9,  1904,  suggesting  a'  medical  re-examina- 
tion of  Glaser,  and  that  a  physician  would 
be  in  St.  Louis  within  a  few  days,  at  which 
time  such  re-examination  could  be  made; 
that  the  medical  examiner  of  the  company. 
Dr.  Wood,  and  Lehrberg  thereafter  went  to 
see  Glaser  for  the  purpose  of  re-examina- 
tion, but  did  not  find  him  at  home. 

Upon  the  remaining  question  of  fact  as 
to  the  notification  of  Glaser  by  the  Illinois 
Life  Insurance  Company  that  his  applica- 
tion had  been  rejected,  against  the  testi- 
mony of  Glaser  that  such  notification  was 
never  received  by  him,  and  that  he  had 
no  knowledge  of  such  action  of  the  com- 
pany upon  his  application,  there  is  the- 
testimony  of  the  employees  of  the  company 
that  said  letter  of  notification  was  written, 
and  the  circumstantial  evidence  as  to  the 
course  of  business  of  the  company  in  ad 
dressing  aud   mailing  such  letters. 


we  are  to  determine  whether  the  trial 
court  erred  in  its  decree  denying  the  relief 
prayed  for  and  dismissing  plaintiff's  bill. 
Most  of  the'  cases  in  the  books  that  treat 
of  alleged  untrue  statements  and  misrep- 
resentations, and  the  legal  effect  thereof  in 
applications  for  life  insurance,  are^  cases 
in  which  the  issue  of  such  false  statements 
and  misrepresentations  is  made  as  a  de- 
fense  is  an  action  to  recover  on  the  policy. 
In  such  case  the  insurance  company  has 
received  the  premiums  from  the  insured, 
and  has  raised  no  question  as  to  the  validity 
of  its  contract  until  called  upon  to  re- 
spond under  the  contingency  for  which  the 
insurance  was  obtained.  The  case  at  bar 
presents  a  very  different  situation.  Plain- 
tiff's contention  is  that  as  soon  as  it  be- 
came aware  of  facts  not  disclosed  by  the 
application,  increasing  its  risk  and  liabil- 
ity under  the  policy,  it  promptly  returned 
to  the  insured  all  that  he  had  paid,  and 
asked  to  be  relieved  from  further  liability 
under  its  contract.  We  refer  to  the  two 
classes  of  cases,  because  the  principles  of 
law  applicable  to  each  are  essentially  differ- 
ent, a  distinction  overlooked  or  not  recog- 
nized in  the  defendants'  brief.  Section 
6937,  Revised  Statutes  1909,  provides  that 
''no  misrepresentation  made  in  obtaining  or 
securing  a  policy  of  insurance  on  the  life 
or  lives  of  any  person  or  persons,  citizens 
of  this  state,  shall  be  deemed  material 
or  render  the  policy  void,  unless  the  mat- 
ter misrepresented  shall  have  actually  con- 
tributed to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  pay- 
able, and  whether  it  so  contributed  in  any 
case  shall  be  a  question  for  the  jury."  It 
is  apparent  that  this  statute  applies  only 
to  cases  in  which  the  ''event  on  which  the 
policy  is  to  become  due"  has  actually  hap- 
pened, and  the  liability  of  the  insurer  under 
the  policy  is  the  question  to  be  determined. 
It  was  not  intended  to  restrict  the  freedom 
of  contract  except  in  such  cases  as  came 
within  its  provisions.  The  case  before  us 
is  not  an  action  to  enforce  liability  under 
a  contract  of  insurance.  The  event  on 
which  the  obligation  is  made  contingent 
had  not  occurred  and  therefore  the  rights 
of  the  parties  are  not  affected  by  the  stat- 
ute, but  are  to  be  settled  under  the  general 
law  as  though  the  statute  did  not  exist. 
Schuermann  v.  Union  Cent.  L.  Ins.  Co.  165 
Mo.  649,  65  S.  W.  723 ;  Keller  v.  Home  L. 
Ins.  Co.  198  Mo.  441,  95  S.  W.  903;  Kern 
V.  Supreme  Council,  A.  L.  H.  167  Mo.  471, 
67  S.  W.  252;  Union  L.  Ins.  Co.  v.  Riggs 
(C.  C.)  123  Fed.  312.  In  the  case  of  Kern 
V.  Supreme  Council,  A.  L.  H.  supra,  the 
court    (loc.   cit.   488)    said:     "The   statute 

takes  away  no  material  right  that  was  en- 
.         1         .   _    x_     iA_     _j Af Tx    i-    -i.:n 


Upon  the  foregoing  issues  and  testimony,    joyed   prior   to    its    adoption.     It   is   still 
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competent  for  the  company  during  the  life 
of  the  assured,  but  not  after  his  death,  to 
bring  a  bill  in  equity  to  set  aside  the  con- 
tract on  the  ground  that  it  was  procured 
by  fraud." 

In  the  contract  between  plaintiff  and 
defendants,  we  find  it  stipulated  in  the 
policy  that  the  insurance  provided  therein 
is  based  upon  the  application,  which  is  made 
a  part  of  the  policy.  In  the  application  the 
defendant  warranted  that  "all  the  foregoing 
statements  and  answers,  and  all  those  that 
I  make  to  the  company's  medical  examiner, 
are  complete,  true,  and  correct,"  etc.  In 
one  of  such  answers  the  defendant  stated 
that  no  other  company  had  refused  him  in- 
surance, and  in  another  that  no  company 
had  declined  to  issue  a  policy  upon  his 
life.  Under  the  testimony  there  can  be 
no  doubt  that  defendant  had  •  applied  for 
insurance  on  his  life  to  another  company, 
and  that  the  company  had  refused  it.  It 
follows  that  the  foregoing  answers  were 
both  untrue  and  incorrect. 

In  cases  not  included  within  the  provi- 
sions of  said  §  6937,  a  well-recognized  dis- 
tinction exists  between  a  representation 
and  a  warranty  in  a  contract  of  insurance. 
A  representation  is  not  a  part  of  the  con- 
tract, ''but  only  an  inducement  to  make 
it,"  and  will  not  invalidate  the  insurance 
unless  false  in  a  matter  material  to  the 
risk.  A  warranty  is  a  part  of  the  contract, 
and  must  be  strictly  true,  whether  ma- 
terial to  the  risk  or  not.  Aloe  v.  Mutual 
Reserve  Life  Asso.  147  Mo.  661,  49  S.  W. 
653;  McDermott  v.  Modern  Woodmen,  97 
Mo.  App.  636,  71  S.  W.  833;  3  Cooley, 
Briefs  on  Ins.  pp.  1935,  1954.  In  Cooley, 
supra,  at  page  1936,  the  author  says:  "In 
pursuance  of  the  general  rule  that  state- 
ments and  stipulations  contained  in  or  ex- 
pressly made  a  part  of  the  policy  are  war- 
ranties, it  has  been  the  generally  accepted 
doctrine  that  where  the  application  war- 
rants the  answers  and  statements  therein 
to  be  full,  complete,  and  true,  and  the 
policy  recites  that  it  is  issued  in  considera- 
tion of  the  statements,  agreements,  and 
warranties  in  the  application,  which  is  re- 
ferred to  and  made  a  part  of  the  contract, 
such  statements  and  agreements  become 
warranties."  And  at  page  1954:  "It  is, 
however,  well  settled  that  a  breach  of  war- 
ranty is  fatal  to  the  policy,  though  the 
insured  had  no  knowledge  of  the  falsity 
constituting  the  breach,  and  did  not  intend 
to  deceive  the  insurer."  In  the  case  of 
Aloe  V.  Mutual  Reserve  Life  Asso.  supra, 
as  shown  by  the  facts  stated,  (loc.  cit.  579), 
the  insured,  "in  answer  to  the  questions 
put  to  him  in  his  application  for  insur- 
ance as  to  whether  or  not  any  proposal 
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by  him  to  insure  had  ever  been  postponed 
or  declined,  and  if  so  by  what  company  or 
association,  and  for  what  reason,  answered,  . 
'Yes,  New  York  &  Connecticut  Mutual, 
about  six  years  ago  on  account  of  traces  of 
albumen,'  while  the  record  discloses  that 
he  had  been  rejected  eight  times  by  six 
companies,  while  he  disclosed  but  two." 
As  to  the  character  of  such  statements  and 
answers  in  the  application  for  insurance, 
the  court  (loc.  cit.  578)  said:  "In  this 
case  there  can  be  no  doubt  that  the  answer 
of  the  assured  to  the  questions  propounded 
to  him  in  the  application  for  membershij* 
in  defendant  company  were  intended  aii 
warranties.  It  is  so  stated  in  the  applica- 
tion which  is  made  part  of  the  policy,  in 
terms  so  plain  as  to  leave  no  room  for 
doubt  or  construction,  and  there  is  no 
escape  from  the  conclusion  that  they  went 
so  intended."  And  (loc.  cit.  679):  "Th« 
uncontradicted  evidence  in  this  case  showed 
that  Aloe  applied  for  insurance  in  different 
companies  prior  to  his  application  in  this 
case,  by  which  he  had  been  rejected.  That 
his  answer  did  not  disclose  the  truth  can- 
not be  disputed  upon  the  uncontradicted 
evidence.  The  answer  was  a  warranty,  and 
the  evidence  showed  a  breach  thereof."  It 
is  true  that  in  the  decision  just  quoted  from 
it  was  held  that  the  provisions  of  said 
§  6937  did  not  apply  to  the  class  of  in- 
surance companies  to  which  the  defendant 
company  in  that  case  belonged,  and,  whiln 
said  section  would  apply  to  and  include 
the  plaintiff  herein  in  an  action  where 
liability  under  a  policy  is  sought  to  be  en- 
forced, yet  we  have  held  that  it  is  not  ap- 
plicable to  a  plaintiff  in  an  action  to  cancel 
a  policy  as  under  the  facts  of  this  case.  It 
follows,  therefore,  that  upon  the  subject  of 
representations  and  warranties  in  insur- 
ance contracts,  the  law  as  announced  in 
the  authorities  cited,  and  reaffirmed  in  later 
cases,  is  also  applicable  to  the  case  in  hand. 
Keller  v.  Home  L.  Ins.  Co.  198  Mo.  441,  96 
S.  W.  903;  Claver  v.  Woodmen  of  World, 
152  Mo.  App.  155,  133  S.  W.  153;  McDer- 
mott v.  Modern  Woodmen,  97  Mo.  App. 
636,  71  S.  W.  833;  Modern  Woodmen  v. 
Angle,  127  Mo.  App.  94,  104  S.  W.  297. 
From  the  foregoing  it  also  follows  that  the 
statements  of  the  defendant  that  he  had 
not  applied  for,  and  had  not  been  refused, 
insurance  in  another  company,  were  war- 
ranties, upon  the  truth  of  which  the  con- 
tract of  insurance  was  based,  and  as  such 
statements,  under  the  uncontradicted  evi- 
dence, were  not  true  or  correct,  the  policy 
was  invalid  and  void,  not  void  ah  initio,  but 
void  at  the  election  of  the  insurer.  The 
rule,  as  stated  in  Cooley,  supra,  1962,  is 
that,  "in  view  of  these  cases,  it  may  fairly 
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be  regarded  as  settled  that  a  breach  of 
warranty  or  a  misrepresentation  does  not 
ip80  facto  render  the  policy  void,  but  void- 
able merely,  at  the  option  of  the  insurer." 
The  question  remains  whether  the  falsity 
of  the  statements  and  breach  of  warranties 
of  the  contract  on  the  part  of  the  defendant 
entitle  the  plaintiff  to  relief  by  an  action 
in  equity  for  the  cancelation  of  the  policy. 
The  right  of  the  insurer  to  relief  in  that 
form  of  action  for  fraud  of  the  applicant 
in  the  procurement  of  the  policy  is  well 
recognized  in  the  decisions  of  the  appellate 
courts  of  this  state,  but,  as  a  basis  for  such 
relief  on  the  ground  of  fraud,  the  mere 
falsity  of  the  statements  and  breach  of 
warranties  are  not  alone  sufficient.  It  is 
essential  that  the  applicant  had  knowledge 
of  their  falsity  and  acted  in  bad  faith,  to 
warrant  that  remedy.  Schuermann  v.  Union 
Cent.  L.  Ins.  Co.  105  Mo.  641,  65  S.  W. 
723;  Kern  v.  Supreme  Council,  A.  L.  H. 
167  Mo.  471,  67  S.  W.  262;  Keller  v.  Home 
L.  Ins.  Co.  198  Mo.  440,  95  S.  W.  903; 
Modern  Woodmen  v.  Angle,  127  Mo.  App.  94, 
104  S.  W.  297.  In  the  briefs  of  counsel  the 
proposition  is  discussed  with  much  ability 
as  to  whether  the  evidence  warranted  the 
conclusion  that  the  defendant,  at  the  time 
he  applied  for  the  policy,  had  knowledge 
of  the  action  taken  by  the  Illinois  Life  In- 
surance Company  in  rejecting  his  applica- 
tion for  insurance.  Plaintiff  maintains  that 
the  evidence  clearly  shows  such  knowledge, 
while  the  defendants  contend  that  it  does 
not.  However,  plaintiff  further  maintains 
that  it  is  entitled  to  relief  upon  the  equit- 
able ground  of  mistake,  regardless  of 
whether  defendant  was  so  informed  as  to 
the  fate  of  his  former  application.  We  are 
of  the  opinion  that  plaintiff's  latter  con- 
tention is  correct,  and  that,  upon  the  un- 
contradicted facts  in  evidence,  plaintiff  is 
entitled  to  the  relief  prayed  for.  Assum- 
ing the  good  faith  of  the  defendant  in  mak- 
ing the  statements  in  his  application  that 
he  had  not  been  refused  insurance  by  any 
other  company,  nevertheless,  as  such  state- 
ments were  made  warranties  and  a  part  of 
the  contract,  and  as  the  policy  was  issued 
on  the  faith  thereof,  and  the  statements 
were  in  fact  untrue,  there  was  necessarily 
''no  meeting  of  the  minds  upon  one  of  the 
essential  elements  of  the  contract,"  and 
therefore  such  a  mistake  of  fact  as  would 
authorize  relief  in  a  court  of  equity  for  the 
cancelation  of  the  policy.  24  Am.  &  £ng. 
Enc.  Law,  2d  ed.  618;  2  Joyce,  Ins.  §  1674; 
1  Bacon,  Ben.  Soc  §  285 ;  2  Pom.  Eq,  Jur. 
3d  ed.  §  856;  Curry  v.  Greffet,  115  Mo.  App. 
45  UR.A.(N.S.) 


364,  90  S.  W.  1166.  Discussing  the  law  upon 
the  subject  of  rescission  and  cancelation 
of  insurance  contracts,  in  Joyce  on  Insur- 
ance, supra,  it  is  said:  ''If  the  contract 
is  obtained  by  fraud  or  deception,  or  by 
false  and  fraudulent  misrepresentation,  or 
the  relief  sought  rests  upon  accident  or  mis- 
take, equity  will  take  cognizance  and  grant 
relief."  And  in  Bacon  on  Benefit  Societies, 
supra:  "The  jurisdiction  of  equity  to  de- 
cree a  cancelation  upon  proper  showing  has 
never  been  doubted,  for  insurance  contracts, 
like  other  writings,  may  be  reformed  so  as 
to  express  the  intention  of  the  parties,  or, 
in  cases  of  fraud,  accident,  or  mistake,  be 
altogether  avoided."  And  in  24  Am.  & 
Eng.  Enc.  Law,  supra,  upon  the  right  to 
equitable  relief  for  mistake  of  facts  in  con- 
tracts generally,  the  law  is  stated  as  fol- 
lows: "Where  parties  have  apparently  en- 
tered into  a  contract  evidenced  by  writing, 
but,  owing  to  a  mistake,  their  minds  did 
not  meet  as  to  all  the  essential  elements  of 
the  transaction,  so  that  no  real  contract 
was  made  by  them,  then  a  court  of  equity 
will  interpose  to  rescind  and  cancel  the 
apparent  contract  as  written,  and  to  re- 
store the  parties  to  their  former  positions. 
.  .  .  Where  a  contract  in  writing  is  exe- 
cuted under  a  mistake  by  only  one  of  the 
parties  as  to  a  fact  which  is  of  the  essence 
of  the  contract,  the  mistake  constitutes  a 
ground  for  a  court  of  equity  to  rescind  and 
cancel  the  apparent  contract  as  written,  and 
place  the  parties  in  statu  quo."  It  is 
shown  by  the  uncontradicted  testimony  that 
a  mistake  was  made  in  the  contract  of  in- 
surance between  plaintiff  and  defendant  as 
to  a  fact  material  to  the  risk  assumed  by 
the  plaintiff;  that,  as  soon  as  this  mistake 
was  discovered,  plaintiff  tendered  to  defend- 
ant all  that  he  had  paid  as  premiums,  and 
thereupon  rescinded  and  canceled  the  con- 
tract. Plaintiff  had  done  all  it  could  do 
to  avoid  the  effect  of  the  mistake,  both  as 
to  the  defendant  and  itself,  before  coming 
into  court  for  relief.  It  was  without  ade- 
quate remedy  at  law,  and  we  think  it  was 
entitled  to  a  decree  of  cancelation  of  the 
policy  as  prayed. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  directions  that 
a  decree  be  entered  requiring  the  policy  to 
be  surrendered  up,  and  that  the  same  be 
canceled. 

Brown,  P.  J.,  and  Feppiss,  J.,  concur. 

Petition  for  rehearing  denied  October  9, 
1912. 
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RE  ESTATE  OF  WHITFIELD  SANFORD, 

Deceased. 


CHARLES  W.  SANFORD  et  al.,  Exrs.,  etc., 
of  Whitfield  Sanford,  Deceased,  Appts., 

V. 

SAUNDERS  COUNTY. 
(90  Neb.  410,  133  N.  W.  870.) 

Succession  tax  —  legislative  power. 

1.  "The  enumeration  of  subjects  of  taxa- 
tion in  §  1,  art.  9,  of  the  Constitution,  is 
not  exclusive.  The  legislature  has  power 
to  provide  for  taxation  upon  inheritances." 

Same  —  real  estate  —  payment  of  claim. 

2.  By  the  provisions  of  chapter  13,  Anno. 
Stat.  1909,  the  personal  property  of  a 
decedent  is  primarily  liable  for  the  pay- 
ment of  claims  against  his  estate;  and  those 
to  whom  he  has  devised  his  real  estate 
cannot  avoid  paying  an  inheritance  tax 
thereon  by  agreeing  to  satisfy  a  claim  of 
one  of  them  against  the  estate  out  of  such 
real  estate. 

Same  —  when  accrues. 

3.  Real  estate  devised  by  will  passes  to 
the  devisee  at  the  death  of  the  testator,  and 
its  status  under  the  law  taxing  inheritances 
is  fixed  at  that  time.  An  agreement  be- 
tween devisees  to  satisfy  a  claim  against 
the  estate  in  favor  of  one  of  them,  by  a  con- 
veyance of  a  portion  of  such  real  estate  to 
the  claimant,  will  not  exempt  it  from  lia- 
bility for  an  inheritance  tax. 

Same  —  interest. 

4.  By  the  provisions  of  §  11,203,  Anno. 
Stat.  1909,  an  inheritance  tax  bears  inter- 
est from  the  death  of  the  decedent,  unlegs 
it  is  ascertained  and  paid  within  six  months 
thereafter;  and  where  his  devisees  have 
neglected  to  take  any  steps  to  ascertain 
or  pay  the  same  for  more  than  two  years 
after  his  death,  they  are  not  in  a  position 
to  contest  the  payment  of  interest  thereon. 

Headnotes  by  Babnes,  J. 


On  rehearing. 

5.  The  dower  interest  of  the  widow  in  the 
estate  of  her  deceased  husband,  whether 
taken  under  his  will  or  by  operation  of  law, 
is  not  subject  to  an  inheritance  tax. 

(Fawcett    and    Hamer,    JJ.,    dissent    from 
proposition  3.) 

(Leiton  and  Rose,  JJ.,  dissent  from  propo- 
sition 5.) 

(December  14,  1911.) 

APPEAL  by  petitioners  from  a  judg- 
ment of  the  District  Court  for  Saun- 
ders County  sustaining  a  demurrer  to  the 
petition  and  afiirming  an  order  of  the 
County  Court  finding  the  amount  and  di- 
recting the  payment  of  an  inheritance  tax 
on  the  estate  of  Whitfield  Sanford,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  A.  Reese  for  appellants. 

Messrs.  J.  31.  Galloway  and  Joseph  F. 
Berggren  for  appellee. 

Barnes,  J.,  delivered  the  opinion  of  the 
court : 

Whitfield  Sanford,  a  resident  of  Cass 
county,  Iowa,  departed  this  life  in  the 
month  oi  August,  1905,  leaving  him  sur- 
viving Hettie  A.  Sanford,  his  widow,  and 
Charles  W.  Sanford,  his  son,  who  were  his 
only  heirs  at  law.  By  his  will  the  bulk  of 
his  property  was  left  to  said  widow  and 
son,  who  were  therein  named  as  executors. 
Probate  of  the  will  was  had  in  Cass  county, 
Iowa,  and  the  executors  duly  qualified  and 
proceeded  to  administer  the  estate.  At  the 
time  of  the  death  of  the  testator,  he  was  the 
owner  of  a  large  amount  of  real  estate  and 
personal  property  situated  in  the  state  of 
Nebraska.  The  executors  took  no  steps  to. 
ascertain  the  amount  of  the  inheritance  tax 
which  the  state  was  entitled  to  receive  upon 
that  portion  of  the  estate,  and  about  two 
vears   after  the  death   of   the   testator  the 


Note,  —  Succession  tax  upon  provision 
in  lieu  of  dower. 

For  earlier  cases  of  this  question,  see 
People  v.  Field,  33  L.R.A.(N.S.)  230,  and 
the  note  thereto  appended;  and  see  also  the 
references  therein  to  notes  on  kindred  ques- 
tions. 

By  referring  to  the  earlier  note,  it  will 
be  seen  that  it  is  the  doctrine  of  the  New 
York  cases  at  least  that,  where  the  provi- 
sion in  lieu  of  dower  is  testamentary,  the 
succession  tax  applies,  if  the  widow  elects 
to  take  under  the  testamentary  provision. 
This  doctrine  is  accepted  without  discussion 
in  Re  Stuyvesant,  72  Misc.  296,  131  N.  Y. 
Supp.  197,  following  Re  Riemann,  42  Misc. 
(548,  87  N.  Y.  Supp.  731,  which  is  set  out 
in  the  earlier  note. 
45  L.R.A.(NJS.) 


In  the  case  of  Re  Church,  80  Misc.  447, 
142  N.  Y.  Supp.  284,  it  was  sought  to  in- 
voke this  doctrine,  but  the  court  decided 
the  case  upon  other  grounds,  holding  that 
where  the  testamentary  provision  is  to  be 
construed  as  being  not  in  lieu  of,  but  in 
addition  to,  dower,  the  value  of  the  dower 
interest  should  be  deducted  from  the  estate 
in  computing  the  amount  of  the  tax. 

The  decision  in  Re  Sanford  was  ap- 
proved in  Re  Strahn*s  Estate,  —  Neb.  — , 
142  N.  W.  678,  holding  that  the  immunity 
of  dower  from  the  inheritance  tax  attaches 
to  the  enlarged  estate  given  the  wife  by  the 
Nebraska  statute  abolishing  dower. 

L.  A.  W. 
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county  attorney  of  Saunders  county,  Ne- 
braska, filed  an  application  in  the  county 
court  of  said  county  for  the  appointment  of 
appraisers  to  ascertain  the  value  of  said 
estate,  so  that  the  amount  of  the  inherit- 
ance tax  due  thereon  might  be  determined 
and  collected.  The  county  judge  of  Saun- 
ders county  thereupon  appointed  appraisers, 
as  provided  by  law,  who  qualified  and  made 
appraisements  in  the  counties  of  Saunders, 
York,  Butler,  Lancaster,  Seward,  and 
Franklin,  in  which  counties  the  real  estate 
which  passed  by  the  provisions  of  the  will 
above  mentioned  was  situated.  The  value 
of  said  real  estate  was  found  to  be  $182,320, 
while  the  personal  property  was  appraised 
at  the  sum  of  $40,657.85.  On  the  request 
of  the  executors,  the  county  court  deducted 
the  value  of  the  personal  property  from  the 
total  value  of  said  estate,  and  held  that  the 
same  was  not  subject  to  an  inheritance  tax, 
because  its  situs  was  in  Cass  county,  Iowa, 
where  the  testator  resided  at  the  time  of 
his  death.  There  was  also  deducted  from 
the  value  of  the  real  estate  the  amount  of 
$20,000,  being  the  sum  of  $10,000  to  each 
of  the  devisees  under  the  will,  which  was 
exempt  from  the  levy  of  an  inheritance  tax 
under  the  laws  of  this  state.  After  the 
above  reductions  were  made,  there  remained 
the  sum  of  $162,320,  which  was  held  by 
the  county  court  to  be  subject  to  and  liable 
for  an  inheritance  tax  under  the  provisions 
of  §§  11,201  to  11,220,  Anno.  Stat.  1909, 
known  as  the  "inheritance  tax  law,"  and  the 
amount  of  such  inheritance  tax  was  fixed  at 
the  sum  of  $1,623.20,  upon  which  interest 
was  charged  from  the  date  of  the  death  of 
the  testator,  amounting  to  $333.30.  The 
executors  were  ordered  to  pay  said  sum  to 
the  county  treasurers  of  the  aforesaid  coun- 
ties in  proportion  to  the  appraisements 
made  therein,  and  to  file  receipts  for  such 
payments.  It  appears  that  on  or  about  the 
17th  day  of  January,  1908,  the  executors 
paid  into  court  the  sum  of  $1,044.44,  which 
they  claimed  was  sufficient  to  discharge  the 
inheritance  tax  for  which  the  estate  was 
liable,  and  appealed  from  the  order  of  the 
county  court.  They  thereafter  filed  their 
petition  in  the  district  court  of  Saunders 
county,  setting  forth  the  facts  above  stated, 
and  assigned  four  distinct  grounds  therein 
for  the  reversal  of  the  order  of  the  county 
court. 

It  was  first  alleged  that  there  b  no  valid 
law  in  the  state  of  Nebraska  requiring  the 
payment  of  an  inheritance  tax.  The  second 
allegation  was,  in  substance,  that  Hettie  A. 
Sanford,  as  the  widow  of  the  testator,  was 
entitled  to  dower  in  the  lands  devised  by 
his  will,  and  that  her  dower  interest  was 
not  subject  to  the  levy  of  an  inheritance 
45  L.R.A.(N.S.) 


tax.  It  was  further  alleged  that  Charles 
W.  Sanford,  the  son  of  the  testator,  had  a 
claim  against  the  estate  of  his  father, 
amounting  to  $35,524.95,  for  services  ren- 
dered as  clerk  during  the  last  eleven  years 
of  his  father's  life,  and  that  it  had  been 
agreed  between  the  executors  that  the  claim 
should  be  fully  paid  by  transferring  to  said 
Charles  W.  Sanford  from  the  said  estate 
certain  real  estate  situated  within  the  state 
of  Nebraska  in  excess  of  the  amount  of 
property  which  said  Charles  W.  Sanford 
should  have  received  under  the  provisions 
of  his  father's  will,  and  that  therefore  that 
sum  was  not  subject  to  the  inheritance  tax 
imposed  by  the  county  court,  and  that  it 
should  be  deducted  from  the  appraised 
value  of  said  real  estate  situated  in  Ne- 
braska; and  finally  it  was  alleged  that  the 
computation  of  interest  from  the  date  of 
the  death  of  the  testator  was  void,  and  was 
made  without  authority  of  law. 

To  this  petition,  and  each  of  the  four 
grounds  mentioned  therein,  the  county  at- 
torney of  Saunders  county  demurred,  for 
the  reason  that  the  petition  failed  to  state 
facts  sufficient  to  constitute  a  defense  to 
the  order  of  the  county  court  finding  the 
amount  and  directing  the  payment  of  the 
inheritance  tax  above  mentioned.  Upon  a 
hearing  in  the  district  court,  the  demurrer 
was  sustained,  and  the  order  of  the  county 
court  was  affirmed,  and  from  that  judg- 
ment the  devisees,  who  are  the  executors 
above  mentioned,  have  brought  the  case  to 
this  court  by  appeal. 

The  contention  that  the  law  requiring  the 
payment  of  an  inheritance  tax  is  void  was 
settled  by  the  decision  in  State  ex  rel. 
Slabaugh  v.  Vinsonhaler,  74  Neb.  675,  105 
N.  W.  472,  where  the  law  was  upheld;  and 
as  the  appellants  seem  to  have  abandoned 
that  assignment,  it  will  receive  no  further 
consideration. 

The  first  question  to  be  determined  by  us 
is  the  claim  that  appellants  should  have 
been  allowed  to  deduct  from  the  gross  value 
of  the  real  estate  situated  within  this  state 
the  amount  of  the  widow's  dower.  On  this 
question  there  seems  to  be  some  conflict  in 
the  authorities.  The  courts  of  New  York 
and  Pennsylvania,  in  construing  the  inherit- 
ance tax  laws  of  those  states,  have  held  that 
the  dower  interest  of  the  widow  is  not 
taxable.  Re  Weiler  (Sur.)  122  N.  Y.  Supp. 
608;  Commonwealth's  Appeal,  34  Pa.  204. 
In  Re  Kennedy,  157  Cal.  517,  29  L.R.A. 
(N.S.)  428,  108  Pac.  280,  the  supreme 
court  of  California  held  that  the  homestead 
and  statutory  allowances,  pending  the  set- 
tlement of  the  estate  of  the  deceased,  were 
exempt  from  the  succession  taxes.  The  su- 
preme court  of  Illinois,  however,  construing 
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the  provisions  of  its  inheritance  tax  law, 
of  which  our  own  is  almost  a  literal  copy, 
held,  in  Billings  v.  People,  189  111.  472,  59 
L.R.A.  807,  59  N.  E.  798,  that  dower  was 
subject  to  the  payment  of  the  inheritance 
tax.  That  was  a  case  where  the  widow  re- 
nounced the  provisions  of  the  will  of  her 
deceased  husband  and  took  dower.  On  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  the  judgment  of  the  state  court  was 
affirmed.  Billings  v.  Illinois,  188  U.  S.  97, 
47  I*  ed.  400,  23  Sup.  Ct.  Rep.  272. 

As  we  view  the  record,  we  are  not  re- 
quired to  determine  that  question;  for  it 
appears  in  the  instant  case  that  the  widow 
did  not  renounce  the  will,  but  took  her 
share  of  the  real  estate  under  and  accord- 
ing to  its  provisions.  By  that  course  she 
brought  herself  squarely  within  §  11,201, 
Anno.  Stat.  1909,  which  reads  in  part  as  fol- 
lows: ''All  property,  real,  personal,  and 
mixed,  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or,  if  decedent 
was  not  a  resident  of  this  state,  at  the  time 
of  his  death,  which  property  or  any  part 
thereof  shall  be  within  this  state,  or  any 
interest  therein  or  income  therefrom  which 
shall  be  transferred  by  deed,  grant,  sale,  or 
gift  made  in  contemplation  of  the  death  of 
the  grantor  or  bargainor,  or  intended  to 
take  effect  in  possession  or  enjoyment  after 
such  death,  to  any  person  or  persons 'or  to 
any  body  politic  or  corporate  in  trust  or 
otherwise,  or  by  reason  thereof  any  person 
or  body  corporate  shall  become  beneficially 
entitled  in  possession  or  expectation  to  any 
property  or  income  thereof,  shall  be  aiid  is 
subject  to  a  tax  at  the  rate  hereinafter  spec- 
ified, to  be  paid  to  the  treasurer  of  the 
proper  county  for  the  use  of  the  state;  and 
all  heirs,  legatees,  and  devisees,  administra- 
tors, executors,  and  trustees  shall  be  liable 
for  any  and  all  such  taxes  until  the  same 
shall  have  been  paid  as  hereinafter  di- 
rected.*' We  are  therefore  of  opinion 
that  the  widow,  by  taking  under  the  will, 
instead  of  asserting  her  right  to  dower,  is 
not  in  a  position  to  claim  the  exemption  for 
which  she  now  contends. 

Appellants  also  strenuously  insist  that 
they  should  have  been  allowed  to  deduct 
the  claim  of  Charles  W.  Sanford  for  $35,- 
524.95  against  his  father's  estate  from  the 
gross  value  of  the  real  estate  as  returned 
by  the  appraisers,  before  estimating  the 
amount  of  the  inheritance  tax.  There  seems 
to  be  two  good  and  sufficient  reasons  for 
denying  this  relief.  It  appears  that  at  the 
time  of  his  death  the  testator  was  the' 
owner  of  more  than  $40,000  worth  of  per-] 
sonal  property  in  this  state,  which,  under 
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the  provisions  of  chapter  13  of  Anno.  Stat. 
1909,  was  primarily  liable  for  the  payment 
of  this  claim.  The  district  court  held  that 
appellants  were  entitled  to  withdraw  this 
property  from  taxation,  because  of  their 
claim  that  its  situs  was  in  the  state  of 
Iowa,  where  the  testator  resided  at  the 
time  of  his  death ;  but  by  so  doing  they  will 
not  be  permitted  to  make  their  claim  pay- 
able out  of  the  real  estate,  and  thus,  to  that 
extent,  escape  the  payment  of  the  inherit- 
ance tax. 

The  other  reason  for  a  denial  of  this 
claim  is  that  at  the  time  of  the  death  of  the 
testator  the  real  estate  situated  in  this 
state,  the  value  of  which  is  now  sought  to 
be  taxed,  passed  by  the  terms  of  the  will 
to  the  appellants.  Its  status,  so  far  as  the 
inheritance  tax  law  was  concerned,  was  at 
that  time  fixed  and  determined,  and  no 
agreement  which  the  devisees,  as  executors, 
should  thereafter  make  between  themselves 
in  regard  to  the  satisfaction  of  this  claim, 
could  in  any  way  affect  the  right  of  the 
state  to  ascertain  and  collect  its  inheritance 
tax.  The  district  court  was  therefore  right 
in  its  determination  of  this  question. 

Finally,  it  is  contended  that  the  taxing 
authorities  were  not  entitled  to  interest  on 
the  amount  of  the  inheritance  tax  from  and 
after  the  death  of  the  testator,  and  before 
Buch  amount  was  ascertained.  It  is  urged 
as  a  reason  for  this  contention  that  it  was 
not  possible  at  that  time  to  ascertain  the 
value  of  the  estate,  and  that  interest  should 
only  be  computed  after  such  value  was  in 
fact  ascertained.  This  contention  js  in  di- 
rect conflict  with  §  11,203,  Anno.  Stat.  1909, 
which  provides:  "All  taxes  imposed  by 
this  act,  unless  otherwise  herein  provided 
for,  shall  be  due  and  payable  at  the  death 
of  the  decedent,  and  interest  at  the  rate  of 
7  per  cent  per  annum  shall  be  charged  and 
collected  therefrom  for  such  time  as  such 
taxes  are  not  paid:  Provided,  that  if  said 
tax  is  paid  within  six  months  from  the  ac- 
cruing thereof,  interest  shall  not  be  charged 
or  collected  thereon;  and  in  all  cases  where 
the  executors  and  administrators  or  trus- 
tees do  not  pay  such  tax  within  one  year 
from  the  death  of  the  decedent,  they  shall 
be  required  to  give  a  bond  in  the  form  and 
to  the  effect  prescribed  in  §  2  of  this  act, 
for  the  payment  of  said  tax  together  with 
interest." 

It  cannot  be  successfully  contended  that 
the  appellants  could  not  have  ascertained 
the  value  of  the  taxable  estate  within  six 
months  after  the  testator's  death.  By  so 
doing,  and  by  the  payment  of  the  tax  with- 
in that  time,  they  could  have  avoided  the 
payment  of  any  interest  whatsoever.  It 
appears  from  their  petition  that  they  took 
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DO  steps  to  that  end;  that  by  their  delay 
they  compelled  the  county  attorney  of 
Saunders  county  to  institute  proceedings  as 
late  as  two  years  after  the  death  of  the 
testator,  to  ascertain  and  collect  the  amount 
of  the  inheritance  tax.  Therefore  they  are 
in  no  position  to  claim  exemption  from  the 
payment  of  interest,  as  provided  by  the 
section  of  the  statute  above  quoted. 

A  careful  examination  of  the  record  satis- 
fies us  that  the  judgment  of  the  District 
Court  was  right,  and  it  is  therefore 
affirmed. 

Reese,  Ch.  J.,  being  disqualified,  took  no 
part  in  the  decision. 

Fawcett,  J.,  dissenting: 

This  .case  was  heard  in  the  court  below 
upon  a  general  demurrer  to  a  pleading  filed 
by  the  executors,  which  has  been  designated 
by  both  parties  and  by  the  trial  court  as  a 
"petition."  As  they  have  seen  fit  to  so  desig- 
nate it,  I  will  do  likewise.    The  petition  al- 

That  Whitfield  Sanford,  at  the  time  of 
his  death,  was  a  resident  of  Cass  county, 
Iowa;  that  he  died  August  4,  1905,  testate; 
that  the  district  court  for  Cass  county, 
Iowa,  took  jurisdiction  to  administer  said 
estate;  that  the  administration  thereof  is 
still  pending,  and  said  court  still  retains 
full  and  exclusive  Jurisdiction  of  all  matters 
connected  with  the  settlement  of  the  estate ; 
that  the  deceased  kept  the  control  and  man- 
agement of  his  business;  that  all  of  his  per- 
sonal property  was  held  in  said  Cass  county ; 
that  he  had  no  agent  in  Nebraska  with  au- 
thority to  control  or  reinvest  money;  that 
the  will  left  the  bulk  of  his  estate  to  the 
appellants,  his  wife  and  son. 

That  the  county  court  of  Saunders  county, 
without  authority,  upon  suggestion  of  the 
county  attorney,  appointed  appraisers  for 
the  purpose  of  levying  the  inheritance  tax; 
that  the  appraisers  duly  filed  their  report, 
from  which  appellants  appealed,  first,  to  the 
county  court,  and  then  to  the  district  court; 
that  the  estate  is  not  liable  for  the  reason 
that  no  valid  law  gives  authority  or  juris- 
diction to  the  county  court  of  Saunders 
county,  or  to  any  court  in  Nebraska,  to  levy 
an  inheritance  tax ;  that,  in  ascertaining  the 
value  of  the  real  estate  in  Nebraska,  the  ap- 
praisers and  the  courts  below  refused  to 
deduct  from  such  appraisement  the  dower 
interest  of  the  appellant  widow;  that  to  the 
extent  of  her  dower  under  the  law  in  ex- 
istence at  the  time  of  the  death  of  Mr. 
Sanford,  the  estate  was  not  subject  to  tax. 

That  at  the  time  of  Mr.  Sanf ord's  decease, 
and  for  eleven  years  prior  thereto,  the  ap- 
pellant Charles  W.  Sanford,  one  of  the  ex- 
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I  ecutors  of  the  said  will  and  a  legatee  there- 
under, was  in  the  employ  of  deceased  as  his 
clerk  under  an  agreement  that  Charles 
should  be  compensated  therefor  by  the  de- 
ceased; that  it  was  agreed  between  Charles 
and  the  deceased,  during  the  life  of  the  latter, 
that,  in  case  Charles  should  not  demand  or 
withdraw  from  the  business  of  the  deceased 
money  due  him  for  such  services,  the 
amounts  due  him  were  to  be  allowed  to 
draw  interest  until  the  final  settlement 
should  be  made;  that  after  the  death  of 
Mr.  Sanford  the  widow,  who  was  one  of  the 
executors,  and  Charles,  had  a  settlement 
and  adjustment  of  the  claim  of  Charles 
against  deceased,  with  the  result  that  it 
was  ascertained  and  agreed  that  the  estate 
was  indebted  to  Charles,  a  resident  of  Ne- 
braska, in  the  sum  of  $35,524.95,  which 
amount  it  was  agreed  Charles  should  receive 
from  said  estate;  that  by  the  said  agree- 
ment it  was  stipulated  and  agreed  that  the 
claim  of  Charles  should  be  paid  by  trans- 
ferring to  him  from  the  estate  of  deceased 
real  estate  in  Nebraska  in  excess  of  the  prop- 
erty that  Charles  should  receive  from  the 
estate  as  one  of  the  beneficiaries  of  the  will ; 
that  in  determining  what  portion  of  the  real 
estate  in  Nebraska  Charles  should  receive, 
there  was  set  over  to  him  certain  real  estate 
of  the  value  of  the  agreed  claim  in  excess  of 
the  amount  of  property  Charles  would  have 
been  entitled  to  receive  under  the  law, 
"this  being  a  full  settlement  and  satisfac- 
tion of  said  claim  of  Charles  W.  Sanford, 
and  so  accepted  by  him;"  that  the  county 
court  wrongfully  included  in  the  valuation 
the  said  sum  of  $35,524.95,  and  levied  a  tax 
thereon,  and  included  it  in  the  amount 
found  due  from  the  estate. 

That  the  agreement  and  settlement  of  the 
claim  of  Charles  against  the  estate  were 
made  and  entered  into  with  the  full  consent 
and  understanding  of  the  executors  of  the 
estate,  and  were  made  for  the  benefit  of  the 
estate;  that  the  county  court  had  no  au- 
thority or  jurisdiction  to  include  said 
amoimt  in  ascertaining  the  amount  of  in- 
heritance tax  to  be  paid,  for  the  reason 
that  the  claim  was  a  just  and  proper  claim 
against  said  estate,  and  was  properly  paid, 
settled  and  satisfied,  and  the  amount  thereof 
should  have  been  deducted  from  the  value  of 
the  real  estate  in  Nebraska ;  said  real  estate 
not  having  been  received  by  Charles  'Tby 
virtue  or  reason  of  any  inheritance  or  be- 
quest, or  imder  the  intestate  laws  of  the 
state  of  Nebraska." 

That  at  the  time  of  the  death  of  Mr.  San- 
ford, and  at  all  times  thereafter  until  the 
appraisement  of  the  real  estate,  the  amount 
of  inheritance  tax  due  from  the  estate  was 
unknown    and    unascertainable;     that    the 
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only  method  or  manner  of  ascertaining  the 
value  of  the  real  estate  in  Nebraska  was 
through  the  appraisement  so  made,  as  or- 
dered by  the  coimty  court;  that  appellants 
had  no  knowledge  of,  and  no  way  of  ascer- 
taining, the  amount  which  could  be  claimed 
due  as  an  inheritance  tax  until  such  ap- 
praisement had  been  filed;  that  in  determin- 
ing the  amount  to  be  paid,  the  county 
court  wrongfully  and  without  authority  of 
law  ordered  payment  of  interest  from  Au- 
gust 4,  1905,  until  the  same  should  be 
paid;  that  said  computation  of  interest  was 
wrongful,  without  authority  of  law;  and 
that  the  estate  should  not  be  subject  to  the 
payment  of  any  interest  prior  to  the  time 
of  finally  ascertaining  and  determining  the 
amount  or  value  of  the  taxable  estate  of 
Nebraska. 

The  prayer  of  the  petition  is:  (1)  That 
the  dower  interest  of  the  widow  be  deducted 
from  the  total  value  of  the  estate.  (2)  That 
the  amount  of  the  claim  of  Charles  be  de- 
ducted. (3)  That  the  amount  of  the  tax  due 
from  the  estate  should  not  draw  interest 
until  the  final  determination  thereof.  (4) 
That  the  assessment  of  an  inheritance  tax 
against  the  estate  may  be  decreed  as  with- 
out authority  of  law,  and  as  null  and  void 
and  of  no  force,  and  for  general  relief. 

The  record  before  us  contains  nothing 
more  than  the  petition  above  set  out,  the 
general  demurrer  of  ,  defendant,  and  the 
journal  entry  of  the  judgment  below.  At 
first  blush,  it  might  seem  that  the  judgment 
would  have  to  be  afiirmed  for  want  of  a 
sufiScient  transcript;  but  on  more  careful 
consideration  it  is  apparent  that  both  sides 
thought  that  the  petition  presented  every- 
thing necessary  to  settle  the  questions  of 
law  involved,  and  *  thereby  determine  the 
rights  of  the  parties.  With  that  purpose  in 
view,  it  evidently  was  not  thought  neces- 
sary to  encumber  the  record  with  the  tran- 
script of  the  proceedings  in  the  county  court. 
In  this  I  think  counsel  were  right.  Very 
few  of  the  important  facts  and  figures  re- 
ferred to  in  the  majority  opinion  appear 
in  the  record,  as  will  be  observed  by  the 
most  casual  reading  of  the  petition.  They 
were,  in  my  judgment,  improperly  gleaned 
from  the  brief  of  counsel  for  appellee.  As 
he  has  seen  fit  to  rest  upon  his  demurrer 
to  the  petition,  he  should  be  held  to  the  ad- 
mitted facts  averred  in  the  latter.  Upon 
the  face  of  the  record,  therefore,  the  judg- 
ment should  be  reversed.  Passing  that,  it 
will  be  seen  that  three  important  questions 
are  presented.  They  will  be  considered  in 
the  order  in  which  they  appear  in  the  peti- 
tion. 

].  Should  the  value  of  the  widow's  dower 
have  been  deducted?  I  think  it  should. 
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Our  inheritance  tax  law  (Laws  1901,  chap. 
54)  was  first  adopted  in  1901.  It  was  ap- 
proved April  1st  in  that  year.  The  title  of 
the  act  is:  "An  Act  to  Tax  Gifts,  Legacies, 
and  Inheritances  in  Certain  Cases,  and  to 
Provide  for  the  Collection  of  the  Same." 
The  right  of  dower  cannot  by  any  reason- 
able process  of  construction  be  held  to  be  a 
gift,  a  legacy,  or  an  inheritance.  Billings  v. 
People,  189  111.  472,  69  L.R.A.  807,  69  N.  E. 
708,  under  an  act  from  which,  it  is  asserted, 
ours  was  copied,  holds  that  dower  is  sub- 
ject to  the  inheritance  tax;  and  it  is  in- 
sisted that,  inasmuch  as  Billings  v.  People 
was  decided  before  our  act  was  adopted,  we 
are  bound  by  the  holding  in  that  case. 

Counsel  for  the  appellee  places  great 
stress  in  his  brief  upon  an  assertion  that 
Billings  v.  People  was  appealed  to  the 
United  States  Supreme  Court  (Billings  v. 
Illinois,  188  U.  S.  97,  47  L.  ed.  400,  23  Sup. 
Ct.  Rep.  272),  and  affirmed  in  that  court. 
The  majority  opinion  makes  the  same  state- 
ment. In  justice  to  the  fairness  of  counsel, 
I  conclude  that  he  has  not  read  that  case 
as  it  is  reported  in  the  United  States  Su- 
preme Court  reports.  I  have  before  me  the 
lawyer's  edition,  47  L.  ed.  400.  The  sylla- 
bus (entire)  reads:  "The  equal  protection 
of  the  laws  is  not  denied  by  the  Illinois  in- 
heritance tax  law,  because,  under  that  stat- 
ute as  interpreted  and  enforced  by  the  state 
courts,  certain  life  estates  may  be  taxed 
when  the  remainder  is  to  lineal  descendants 
of  the  decedent,  but  not  when  the  remainder 
is  to  collateral  heirs  or  strangers  in  blood." 
In  the  opinion  it  is  stated:  "The  widow 
was  an  appellant  in  the  supreme  court  of 
the  state,  but  she  is  not  a  party  here."  That 
case  was  taken  to  the  Supreme  .Court  of  the 
United  States  by  devisees  other  than  the 
widow,  so  that  the  holding  of  the  supreme 
court  of  Illinois  upon  the  question  of  dower 
was  not  presented  to,  or  in  any  manner 
considered  by,  the  Supreme  Court  of  the 
United  States.  I  regret  that  it  was  not, 
as  I  feel  very  confident  that  that  eminent 
court  would  have  declined  to  follow  the  rea- 
soning and  holding  of  the  Illinois  court.  I 
might  say  here  that,  whether  our  act  was 
copied  from  the  Illinois  act  or  not,  that  act, 
as  stated  by  the  supreme  court  of  that  state 
in  People  v.  Griffith,  245  111.  632,  539,  92 
N.  E.  313,  was  taken  from  the  statute  of 
New  York  of  1887.  Would  it  be  unreason- 
able to  say,  in  the  absence  of  proof  as  to 
which  statute  was  followed,  that  our  legis- 
lature followed  the  older  statute,  which  had 
been  in  force  for  fourteen  years,  and  many 
of  its  provisions  construed  by  the  courts  of 
that  state?  To  my  mind,  the  rule  that, 
where  one  state  adopts  a  statute  of  another 
state  which  has  received  judicial  construe- 
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tion,  it  is  presumed  that  the  legislature  in- 
tended the  statute  should  receive  the  same 
construction  by  the  courts  of  the  state 
adopting  the  statute,  like  all  other  general 
rules,  has  its  exceptions.  That  the  case  at 
bar  should  be  held  an  exception  to  the  rule 
stated  is  made  clear  by  the  fact  that  Bill- 
ings V.  People  made  its  first  appearance  in 
print  in  69  N.  E.  798,  March  29,  1901,  and 
our  act  under  consideration  here  was  ap- 
proved three  days  later. 

The  thought  that  any  member  of  our  legis- 
lature knew  of  that  decision  when  the  act 
was  passed,  or  that  the  governor  had  ever 
heard  of  it  when  he  signed  the  same,  cannot 
be  seriously  considered.  But,  be  that  as  it 
may,  this  court  has  stated  how  far  it  will 
consent  to  be  bound  by  the  construction  of 
a  statute  of  another  state  which  has  been 
adopted  in  this  state.  In  Morgan  v.  State, 
51  Neb.  672,  693,  71  N.  W.  788,  794,  in  an 
opinion  by  Post,  Ch.  J.,  we  said  that  the 
decision  in  such  a  case  must  "be  regarded 
as  a  construction  of  the  statute,  to  be  ig- 
nored or  rejected  only  for  reasons  which 
would  require  the  overruling  thereof,  had 
the  decision  been  pronounced  by  this  court; 
and  in  that  light  it  will  now  be  examined." 
I  think  that  is  the  very  extent  of  the  limit 
to  which  we  should  go  in  holding  that  we 
are  bound  in  such  a  case.  In  accordance 
with  the  rule  announced  by  Post,  Ch.  J.,  I  am 
considering  Billings  v.  People  as  if  that  de- 
cision had  been  pronounced  by  this  court, 
«ind  so  considering  it  I  unhesitatingly  as- 
sert that  the  decision  is  not  sound,  and 
should  not  be  followed.  If  we  follow  Bill- 
injjs  V.  People,  we  must  not  only  read  into 
the  act  that  which  it  does  not  contain,  but 
wc  must  enlarge  the  title  to  the  act  itself. 
If  Mrs.  Sanford  had  declined  to  take  under 
the  will,  and  had  elected  to  take  under  the 
statute,  so  far  as  the  value  of  her  dower 
is  concerned,  there  is  no  theory  upon  which, 
under  our  act,  the  value  of  that  dower 
could  have  been  taxed.  It  really  needs  no 
citation  of  authorities  to  support  the  state- 
ment that  a  tax  of  this  character  cannot  be 
aided  by  construction.  "6.  The  meaning  of 
§  1  of  the  inheritance  tax  law,  as  to  what 
property  of  nonresident  decedents  shall  be 
subject  to  the  tax,  is  not  entirely  clear,  and 
the  language  thereof  should  not  be  extended 
beyond  the  clear  import  of  the  words  used, 
in  order  to  bring  property  witliin  the  pro- 
visions of  the  act  and  subject  it  to  the  tax." 
People  V.  Griffith,  245  111.  532,  92  N.  E.  313. 
It  seems  to  me  that  if  the  Illinois  court  had 
had  that  very  correct  rule  in  mind  at  the 
time  it  decided  Billings  v.  People,  supra, 
the  decision  in  that  case  would  have  been 
the  very  opposite  of  what  it  was. 

In  People  v.  Griffith,  it  is  further  said: 
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"8.  Where  one  state  adopts  a  statute  of  an- 
other state  which  has  received  judicial  con- 
struction, it  is  presumed  that  the  legislature 
intended  the  statute  should  receive  the  same 
construction  by  the  courts  of  the  state 
adopting  the  statute,  unless  such  construc- 
tion is  in  conflict  tcith  the  spirit  and  policy 
of  its  latosJ'  (Italics  mine.)  Under  the 
rule  thus  stated,  we  are  not  bound  by  the 
holding  in  Billings  v.  People,  as,  in  my 
judgment,  that  case  is  squarely  in  conflict 
with  the  spirit  and  policy  of  the  laws  of  this 
state,  which  are  that  statutes  levying  taxes 
of  any  kind,  which  are  special  in  their  na- 
ture, will  be  strictly  construed,  and  will 
never  be  aided  by  construction,  so  as  to  ex- 
tend them  beyond  the  clear  import  of  their 
terms.  While  I  freely  concede  that  the 
legislature  has  the  power  to  pass  an  act  im- 
posing a  tax  of  this  character  upon  a 
widow's  dower,  I  assert  that  it  has  not  done 
so;  and  until  the  legislature  has  expressly 
made  dower  subject  to  such  a  tax,  the  courts 
are  powerless  to  do  so.  In  such  a  case,  where 
the  legislature  stops,  the  court  should  stop. 
A  woman  does  not  obtain  a  dower  interest 
in  property  by  the  grace  of  or  as  a  gratuity 
from  her  husband.  It  is  hers  absolutely, 
beyond  his  control.  It  is  an  interest  which 
he  cannot  alienate,  which  he  cannot  en- 
cumber, which  his  creditors  cannot  reach, 
which  she  alone,  by  deed,  can  alienate.  As 
said  by  this  court  in  Butler  v.  Fitzgerald, 
43  Neb.  192,  27  L.R.A.  252,  47  Am.  St.  Rep. 
741,  61  N.  W.  640:  ''When  lawful  marriage 
of  a  man  and  woman  and  the  ownership  of 
real  estate  by  the  former  concur,  an  in- 
choate dower  right  attaches  in  the  nature  of 
a  charge  or  encumbrance  upon  the  real 
estate  of  the  husband;  and  when  such  right 
has  once  attached,  it  remains  and  continues 
a  charge  or  encumbrance  upon  the  real  es- 
tate, unless  released  by  the  voluntary  act 
of  the  wife,  or  extinguished  by  operation  of 
law,  and  is  consummate  upon  the  death  of 
the  husband." 

In  Motley  v.  Motley,  53  Neb.  375,  68  Am. 
St.  Rep.  608,  73  N.  W.  738,  we  held :  "The 
statutes  of  the  state  expressly  provide  how 
a  widow  may  be  lawfully  barred  of  dower 
in  the  lands  of  which  her  husband  died 
seised,  and  this  bar  is  made  to  depend  upon 
her  voluntary  act." 

In  Re  Weiler  (Sur.)  122  N.  Y.  Supp. 
608  (March,  1910),  the  syllabus  states:  "A 
widow's  dower  estate  in  lands  of  her  de- 
ceased husband,  which  became  vested  on  her 
marriage  and  consunmiate  on  the  death  of 
her  husband,  independent  of  the  husband's 
will,  and  not  by  virtue  thereof,  was  not  sub- 
ject to  transfer  tax."  In  the  opinion  it  is 
stated:  "The  widow's  estate  of  dower  in 
the    lands    of   the    decedent   was    property 
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which  became  vested  as  an  inchoate  estate 
upon  her  marriage  and  consummate  upon 
the  death  of  her  husband,  independent  of  the 
will,  and  not  by  virtue  thereof.  [Citing 
numerous  cases.]  It  was  therefore  not  sub- 
ject to  the  transfer  tax,  and  in  assuming  it 
to  be  so,  both  parties  were  in  error  when  the 
order  fixing  tax  was  made." 

In  Re  Green,  68  Misc.  1,  124  N.  Y.  Supp. 
863  (May,  1810),  the  syllabus  states: 
"Where  a  wife,  a  resident  of  the  state,  dies 
without  a  will,  leaving  a  husband  and  no 
descendants,  the  husband  does  not  take  her 
property  under  the  intestate  laws  of  the 
state,  and  there  is  no  taxable  transfer 
thereof  under  the  tax  law." 

The  two  cases  last  above  cited  were  de- 
cided in  surrogate's  court.  New  York  county 
and  Kings  county,  respectively.  Neither 
case,  so  far  as  I  have  been  able  to  find, 
reached  the  court  of  appeals.  While  they 
are  not  decisions  of  the  court  of  last  resort, 
they  are  decisions  of  two  surrogate's  courts, 
the  judges  of  which  in  late  years  have  al- 
ways been  lawyers  of  high  standing. 

In  Commonwealth's  Appeal,  34  Pa.  204, 
it  is  held:  "A  testator  devised  his  whole 
estate  to  his  executors,  in  trust  for  legatees 
and  devisees;  the  widow  refused  to  take 
under  the  will,  but  subsequently,  by  an  ar- 
rangement with  the  executors,  approved  by 
the  orphans'  court,  accepted  the  sum  of  $80- 
000,  which  was  less  than  her  share  of  the 
estate,  and  relinquished  her  claim  to  the 
residue.  Held,  that  she  took  tliis  sum  under 
her  paramount  title  as  widow,  and  not  as  a 
payment  out  of  the  fund  bequeathed  to  the 
executors  in  trust;  and  that  it  was  not, 
therefore,  subject  to  the  collateral  inherit- 
ance tax." 

In  Re  Kennedy,  157  Cal.  517,  29  L.R.A. 
(N.S.)  428,  108  Pac.  280,  it  is  stated  in  the 
syllabus :  ''A  homestead  right,  or  a  right  to 
have  a  homestead,  is  not  a  right  which  vests 
under  the  law  of  succession.  It  is  a  right 
bestowed  by  the  beneficence  of  the  law  of 
this  state  for  the  benefit  of  the  family. 
Setting  apart  a  probate  homestead  is  a  part 
of  the  proceeding  in  the  probate  court,  as 
much  so  as  the  family  allowance."  There 
are  other  matters  passed  upon  in  this  case. 
The  case  is  an  interesting  one,  and  shows 
clearly  how  that  court  would  hold  upon  the 
question  of  the  right  to  tax  dower. 

I  therefore  proceed  with  the  further  con- 
sideration of  this  point  upon  the  assump- 
tion that,  upon  the  death  of  Mr.  Sanford, 
the  dower  interest,  which  Mrs.  Sanford  had 
theretofore  held  and  owned  subject  to  be 
defeated  only  by  her  own  deed  or  the  pre- 
decease of  her  husband,  became  con- 
summate. It  then  ceased  to  be  an  inchoate 
right,  and  eo  instanti  became  a  vested  inter- 
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est  in  all  of  the  lands  in  Nebraska  of  which 
Mr.  Sanford  died  seised;  and  to  the  extent 
of  that  vested  interest  she  was  entitled  to  a 
share  of  his  lands  without  payment  of  any 
inheritance  tax.  If  she  saw  fit  to  avail  her* 
self  of  an  option  given  her  in  the  will  of  hei 
deceased  husband  or  under  the  statutes,  to 
either  take  that  interest  in  the  land  or 
another  and  different  interest,  and  that 
other  and  different  interest  exceeded  in  value 
her  vested  interest,  which  she  was  exchang- 
ing therefor,  she  could  only  be  properly 
charged  with  the  excess  value.  To  my  mind, 
it  is  precisely  the  same  as  if  she  took  by 
statute,  as  her  dower,  a  certain  specific  tract, 
say  section  1,  and  the  provision  in  the  will 
was  that  she  might  take,  in  lieu  thereof, 
sections  2  and  3;  in  such  a  case,  she  would 
be  entitled  to  deduct  from  the  value  of  sec- 
tions 2  and  3,  which  she  was  to  receive  under 
that  provision,  the  value  of  section  1,  which 
she  was  giving  up.  In  Isenhart  v.  Brown,  1 
Edw.  Ch.  411,  it  is  held:  "A  bequest  in  lieu 
of  dower,  and  the  acceptance  of  the  same, 
amounts  to  a  matter  of  contract  and  pur- 
chase; and  the  wife  is  to  be  paid  the  be- 
quest in  preference  to  other  legacies  and 
without  abatement.  But  the  debts  are  tc 
be  paid  first."  In  the  opinion  (page  412) 
the  vice  chancellor  says:  ''It  is  the  price 
put  by  the  testator  himself  upon  that  right, 
and  which  she  is  at  liberty  to  accept.  Hei 
relinquishment  of  dower  forms  a  valuable 
consideration  for  the  testamentary  gifts.  Ip 
this  point  of  view,  she  becomes  a  purchase! 
of  the  property  left  to  her  by  the  will.  So, 
on  the  other  hand,  the  husband  offers  a 
price  for  his  wife's  legal  rights  of  dower, 
which  he  proposes  to  extinguish ;  and  if  she 
agrees  to  the  terms  she  relinquishes  it,  and 
is  entitled  to  the  price.  It  is  therefore  a 
matter  of  convention  or  contract  between 
them;  and  what  she  thus  becomes  entitled 
to  receive  is  not  by  way  of  bounty,  like  other 
general  bequests,  but  as  purchase  money  for 
what  she  relinquishes,  and  which,  conse- 
quently, must  be  paid  in  preference  to  other 
legacies,  they  being  merely  voluntary.  This 
doctrine  is  very  clearly  stated  in  1  Roper, 
Legacies,  297 ;  and  it  is  a  doctrine  well  sup- 
ported by  judicial  authority." 

In  Blatchford  v.  Newberry,  99  111.  11,  the 
sixth  paragraph  of  the  syllabus  holds:  "A 
provision  by  will  in  lieu  of  dower  is,  in  fact 
and  in  legal  effect,  a  mere  offer  by  the  tes- 
tator to  purchase  out  the  dower  interest  for 
the  bene^t  of  his  estate."  That  part  of  the 
opinion  upon  which  the  above  syllabus  is 
predicated  will  be  found  on  pages  55  to  62, 
inclusive.  There  are  numerous  other  cases 
to  the  same  effect  as  those  last  above  cited, — 
one  (which  I  have  misplaced,  and  will  not 
take  the  trouble  to  try  to  find  again)  from 
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the  Supreme  Court  of  the  United  States.  To 
my  mind  these  cases  clearly  show  that,  to 
the  extent  of  the  value  of  her  dower  interest, 
Mrs.  Sanford  took  nothing  hy  way  of  "gift, 
legacy,  or  inheritance"  from  her  husband, 
and  that,  if  she  saw  fit  to  exchange  her 
vested  interest  of  that  value  for  another  in- 
terest which  was  tendered  her  in  lieu  there- 
of, it  was  simply  an  exchange  of  one  interest 
for  another,  and  she  was  entitled  to  have 
the  value  of  that  which  she  was  giving  de- 
ducted from  that  which  she  was  to  re- 
ceive. 

2.  Should  the  property  conveyed  to 
Charles  in  satisfaction  of  his  claim  have 
been  deducted  ?  The  district  court  held  that 
it  should  not.  In  this  I  think  the  court 
erred. 

In  the  light  of  the  view  that  I  take  of  this 
branch  of  the  case,  the  authorities  cited  on 
page  17  of  brief  of  appellee  are  unimportant. 
The  question  as  to  whether  or  not  the  rules 
of  law  in  reference  to  taxation  of  property 
are  applicable  is  not  involved;  nor  is  the 
question  of  the  possibility  of  double  taxa- 
tion ;  nor  is  it  material  for  the  consideration 
of  this  point  whether  the  act  of  our  legis- 
lature under  consideration  constitutes  a  tax 
upon  property  or  upon  the  right  of  succes- 
sion. The  only  question  involved  by  the  ad- 
mitted allegations  of  this  petition  is:  Can 
the  amount  of  a  claim  of  a  citizen  of  this 
state  for  services  rendered  a  nonresident  in 
his  lifetime,  and  which,  after  the  death  of 
such  nonresident  debtor,  is  ascertained,  ad- 
justed, and  paid  by  the  executors  of  his  will, 
be  taxed  as  a  gift,  legacy,  or  inheritance? 
I  say,  '^No." 

The  petition  alleges  and  the  demurrer  ad- 
mits the  following  facts :  That  the  decedent 
left  no  personal  property  in  this  state,  but 
that  all  of  such  property  was  owned  and 
held  by  him  and  taxed  in  Cass  county,  Iowa; 
that  Charles  W.  Sanford  was  in  the  employ 
of  the  decedent  for  eleven  years  prior  to  his 
death,  under  an  agreement  that  he  should 
be  paid  for  his  services,  and  that,  in  case 
he  should  not  demand  or  withdraw  from  the 
business  of  the  deceased  the  amounts  due 
him  for  such  services,  such  amounts  were  to 
draw  interest  until  a  final  settlement  or  ad- 
justment should  be  made;  that,  after  the 
death  of  the  testator,  the  widow  of  the  de- 
ceased, who  was  one  of  the  executors,  and 
Charles,  had  a  settlement  and  adjustment  of 
the  claim  for  such  services,  and  that,  as  a 
result  of  such  settlement  and  adjustment, 
it  was  "ascertained  and  agreed''  that  the 
estate  was  indebted  to  Charles  in  the  sum  of 
$35,524.95,  which  amount  it  was  agreed 
Charles  should  receive  in  real  estate  sit- 
uated in  Nebraska;  and  that,  under  such 
agreement,  a  sufTicient  amount  of  real  estate 
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in  Nebraska  was  set  over  to  Charles  in  full 
settlement  and  satisfaction  of  his  claim,  and 
was  so  accepted  by  him.  From  the  above 
admitted'  facts,  I  conclude  that  the  law 
which  requires  that  the  personal  estate  of 
a  decedent  be  first  exhausted  before  re- 
course is  had  to  the  real  estate  does  not 
apply.  A  citizen  of  this  state  who  has  a 
claim  against  a  nonresident,  or  against  a 
nonresident  estate,  is  not  required  to  go  to 
the  domicil  of  such  nonresident  or  nonresi- 
dent estate  and  litigate  his  claim  in  the 
courts  of  that  jurisdiction,  when  there  is 
property,  either  real  or  personal,  situated 
in  this  state.  It  is  possible  that  if  there 
had  been  personal  property  of  the  decedent 
in  this  state,  Charles  would  have  been 
obliged  to  first  exliaust  that  personal  prop- 
erty before  he  could  proceed  against  the 
real  estate;  but  where  there  was  no  per- 
sonal property  in  this  state,  he  could  pro- 
ceed at  once  against  the  real  estate. 

It  perhaps  would  have  been  better  practice 
for  him  to  have  made  application  to  the 
county  court  of  some  county  in  this  state  in 
which  real  estate  of  the  decedent  was  sit- 
uated, for  the  appointment  of  an  adminis- 
trator with  the  will  annexed,  and  have  filed 
his  claim  with,  and  had  it  allowed  by,  that 
court;  but  I  do  not  think  he  was  required 
to  do  that  when  the  executors  of  a  solvent 
estate,  who  were  also  the  sole  beneficiaries 
under  the  will  of  decedent,  came  into  this 
state,  and,  for  the  purpose  of  saving  ex- 
penses of  administration  here,  took  the 
matter  up  with  him,  "ascertained"  the 
amount  justly  due  him,  and  set  over  to  him 
a  sufficient  amount  of  the  estate  situated  in 
this  state  to  satisfy  such  claim.  In  Schouler 
on  Executors,  3d  ed.  §  176,  it  is  said :  "But 
may  not  the  title  and  authority  of  a  for- 
eign domiciliary  representative  be  volun- 
tarily recognized  and  debts  paid  him,  or 
other  assets  voluntarily  surrendered  to  him 
there?  The  doctrine  of  the  English  courts 
is  that  such  payment  or  surrender  affords 
no  protection  against  the  claim  of  a  local 
administrator.  A  preference  for  the  English 
doctrine  seems  to  be  expressed  in  Justice 
Story's  treatise,  though  he  had  judicially 
affirmed  the  contrary  in  a  circuit  decision. 
The  Supreme  Court  of  the  United  States, 
however,  has  maintained  the  validity  of  such 
payments  or  delivery  of  the  assets,  as  be- 
tween different  states,  so  as  to  discharge  the 
local  debtor  or  possessor,  and  the  general 
current  of  American  authority  supports 
this  doctrine;  there  being,  it  is  assumed, 
when  such  payment  or  delivery  was  made, 
no  local  administration." 

Where  there  is  no  local  administration,  as 

in  the  case  at  bar,  I  see  no  reason  why  the 

*  converse  of  the  above  proposition  should  not 
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be  given  the  same  legal  sanction.  If  I,  hav- 
ing in  my  hands  assets  belonging  to  a  non- 
resident at  the  time  of  his  decease,  can  vol- 
untarily deliver  up  those  assets  to  a 
domiciliary  executor,  and  thereby  be  ab- 
solved from  all  liability  for  such  assets,  why 
should  not  the  same  domiciliary  executor  be 
authorized  to  save  his  estate  costs  and  ex- 
penses by  recognizing  a  claim  held  against 
his  estate  by  a  nonresident  creditor,  when 
said  claim  is  known  and  admitted  to  be  cor- 
rect, and  satisfy  the  claim  by  turning  over 
to  such  creditor  a  sufficient  amount  of  prop- 
erty situated  in  the  state  where  such  cred- 
itor resides?  If  he  does  so,  who  shall  pass 
upon  the  question  of  his  authority  to  make 
such  settlement,  or  upon  the  question  as  to 
whether  or  not  such  settlement  was  bene- 
ficial to  the  estate?  I  answer:  Tlie  court 
from  which  such  executor's  appointment 
emanated.  I  do  not  think  that  a  court  of 
this  state  can,  in  any  kind  of  an  action 
where  the  above  facts  are  alleged  and  ad- 
mitted to  be  true,  go  behind  such  settlement, 
adjustment,  and  satisfaction  of  such  claim. 

It  is  suggested  by  one  of  my  associates 
that  the  act  of  the  executors  in  allowing  this 
claim  was  without  authority  and  void.  The 
only  theory  upon  which  we  could  say  that  is 
that  the  district  court  for  Cass  county  was 
without  power  to  authorize  the  executors  to 
make  such  a  settlement;  for,  if  it  had  such 
power,  then  it  must  be  presumed  that  the 
executors  had  first  obtained  such  authority. 
But,  conceding  that  the  Iowa  court  did  not 
have  power  to  grant  such  authority,  the  fact 
still  remains  that,  under  the  admitted  alle- 
gations in  the  petition,  appellee  has  not  been 
prejudiced  by  the  act  of  the  executors.  I 
think  it  will  not  be  questioned  by  any  of  my 
associates  that,  after  the  death  of  Mr. 
Sanford,  Charles  might  have  applied  for 
and  obtained  ancillary  administration  in  this 
state,  and  secured  the  appointment  of  an 
administrator  with  the  will  annexed,  and 
could  have  filed  his  claim  and  had  it  al- 
lowed; and,  there  being  no  personal  property 
in  this  state,  could  have  obtained  leave  to 
sell  the  real  estate  to  pay  the  claim.  If  that 
course  had  been  pursued,  and  evidence  intro- 
duced upon  the  hearing  of  the  claim  estab- 
lishing the  facts  admitted  in  this  case  to  be 
true,  the  county  court  would  have  had  no  al- 
ternative but  to  allow  the  claim  precisely  as 
it  was  "ascertained"  and  adjusted  by  the  ex- 
ecutors in  this  case;  and,  upon  allowing  that 
claim,  the  county  court  would  have  been 
compelled  to  deduct  the  amount  thereof  from 
the  value  of  the  real  estate  situated  in  this 
state,  and  the  residue  only  would  have  been 
liable  for  an  inheritance  tax. 

In  Re  Stone,  132  Iowa,  130,  109  N.  W. 
455,  10  Ann.  Cas.  1033,  the  third  paragraph 
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of  the  syllabus  states :  "A  contract  between 
the  beneficiaries  in  a  will,  including  a  col- 
lateral legatee,  renouncing  the  provisions  of 
the  will  and  providing  for  a  division  of  the 
property,  was  valid  and  enforceable,  though 
its  effect  was  to  deprive  the  state  of  a  col- 
lateral inheritance  tax  otherwise  assessable 
on  the  legacy  to  the  collateral  legatee."  The 
reasoning  in  that  case,  applied  to  the  case  at 
bar,  renders  the  fact  that  appellee,  as  a  re- 
sult of  the.  adjustment  of  the  claim  of 
Charles  by  the  beneficiaries  under  the  will, 
may  be  deprived  of  an  inheritance  tax  upon 
the  amount  of  that  adjustment,  immaterial. 

3.  Should  the  amount  of  whatever  tax  is 
found  due  draw  interest  from  the  date  of 
the  death  of  a  testator,  or  from  the  date  of 
the  final  determination  of  the  amount  of 
such  tax?  At  the  oral  argument,  I  was  in- 
clined to  the  latter  view;  but  on  careful  ex- 
amination of  the  question  I  have  reached  a 
difi'erent  conclusion.  The  reasoning  of 
Steele,  Ch.  J.,  in  People  ex  rel.  Atty.  Gen. 
V.  Rice,  40  Colo.  608,  91  Pac.  33,  covers 
every  phase  of  the  question,  and  I  am  in- 
clined to  agree  with  the  learned  judge  that 
"these  are  matters  which  should  have  ap- 
pealed to  the  legislature;  but  the  legisla- 
ture, having  before  them  laws  of  other 
states  containing  more  liberal  provisions 
with  respect  to  such  matters,  did  not  make 
provision  for  a  rebate  of  interest  under  such 
conditions,  and  this  department  therefore 
cannot  grant  relief." 

The  fourth  point,  that  the  inheritance  tax 
law  is  null  and  void,  is  without  merit. 

« 

Sedgwick,  J.: 

I  concur  in  the  view  that  lands  taken  by 
the  widow  under  the  will  in  lieu  of  dower 
are  not  subject  to  inheritance  tax,  except  as 
to  the  excess  in  value  of  such  lands  over 
the  value  of  the  dower  interest;  and  also 
in  the  suggestion  that  the  majority  opinion 
recites  matters  not  contained  in  the  plead- 
ing demurred  to,  nor  anywhere  in  the  rec- 
ord. 

A  petition  for  rehearing  having  been 
granted,  Barnes,  J.,  on  September  28,  1912, 
handed  down  the  following  additional  opin- 
ion (91  Neb.  752,  137  N.  W.  864)  : 

It  was  contended  on  the  argument  of  the 
motion  for  a  rehearing  that  the  recently 
adjudicated  cases  hold  that,  notwithstand- 
ing the  fact  that  the  widow  of  one  who  dies 
testate  takes  under  the  will  and  thus  relin- 
quishes dower,  the  value  of  her  dower  in- 
terest in  the  lands  of  which  her  husband 
died  seised  is  not  chargeable  with  an  in- 
heritance tax.  In  other  words,  the  value  of 
her  dower  interest  should  be  deducted  from 
the  appraised  value  of  the  estate,  and  the 
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inheritance  tax  should  he  computed  on  the 
remainder  thereof.  It  would  seem  from  a 
review  of  the  cases  decided  since  our  opin- 
ion was  adopted,  that  such  is  the  weight  of 
authority.  The  reason  for  the  rule  seems 
to  be  that  the  widow  takes  her  dower  In- 
terest in  the  estate  of  her  deceased  husband 
by  operation  of  law;  that  she  could  not  be 
deprived  of  it  by  his  will;  that  it  is  some- 
thing which  belongs  to  her  absolutely  and 
independent  of  any  right  of  inheritance  or 
succession,  and  therefore  so  much  of  the 
estate  as  belonged  to  her  by  right  is  not 
chargeable  with  an  inheritance  tax.  We  are 
not  inclined  to  place  ourselves  in  opposi- 
tion to  the  weight  of  authority  on  this  ques- 
tion, and  to  this  extent  our  former 
judgment  is  modified. 

It  is  next  contended  that  we  should  fur- 
ther modify  our  former  judgment  by  holding 
that  the  claim  of  Charles  W.  Sanford  for 
$35,524.95  against  his  father's  estate  should 
also  be  deducted  from  the  appraisement  be- 
fore the  inheritance  tax  is  computed.  We 
see  no  reason  to  change  our  former  opinion 
on  this  question.  While  the  demurrer  of 
the  county  admits  the  facts,  which  are  well 
pleaded  by  the  petition,  it  must  be  observed 
that  the  petition  is  insufficient,  in  that  it 
fails  to  set  forth  any  enforceable  contract 
or  agreement  between  Charles  W.  Sanford 
and  his  father  which  would  sustain  a  judg- 
ment against  the  estate;  and  it  appears 
that  after  the  succi'ssion  of  the  estate  the 
beneficiaries  under  the  will,  who  were  also 
the  sole  executors  thereof,  agreed  between 
themselves  upon  the  so-called  "satisfaction" 
of  this  claim.  Such  an  agreement  should 
not  have  the  effect  of  avoiding  the  payment 
of  a  substantial  part  of  the  inheritance  tax. 

Finally,  as  to  the  matter  of  interest,  we 
are  of  opinion  that  interest  should  be 
charged  on  the  amount  of  the  tax  found 
after  deducting  the  dower  interest  of  the 
widow  from  the  appraised  value  of  the  es- 
tate and  the  payment  already  made  upon 
the  inheritance  tax,  and  interest  should  be 
computed  on  the  balance  from  the  date  of 
the  death  of  the  decede/it. 

For  the  foregoing  reasons,  the  judgment 
of  the  District  Court  is  reversed,  and  the 
'cause  is  remanded  for  further  proceedings 
in  harmony  with  this  opinion. 


,  Ch.  J.,  not  sitting. 


Fawcett,  J.,  dissents  from  so  much  of 
the  foregoing  opinion  as  refers  to  the  claim 
of  Charles  W.  Sanford,  for  the  reasons  as- 
signed in  his  dissenting  opinion  upon  the 
former  hearing,  reported  in  90  Neb.  410, 
417,  ante,  231,  133  N.  W.  870.  Hamer,  J., 
concurs  in  the  dissent  of  Fawcett,  J. 
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Letton,  J.,  dissenting: 

I  am  unable  to  concur  in  the  view  that, 
where  a  widow  renounces  her  dower  right 
and  takes  under  a  will,  the  devise  or  be- 
quest is  not  liable  to  the  inheritance  tax. 
It  is  my  view  that  if  the  widow  had  taken 
her  dower  right,  it  would  not  be  liable  to 
the  tax,  since  dowfer  is  not  transferred  by 
will,  and  is  not  the  subject  of  inheritance. 
It  therefore  does  not  come  within  the  pro- 
visions of  the  statute.  But  in  this  case,  as 
was  held  in  the  former  opinion,  since  the 
widow  rejected  the  dower  and  took  the  pro- 
visions made  for  her  in  the  will,  the  bequest 
or  devise  is  taxable,  since  the  title  was 
transferred  from  the  testator  by  means  of 
the  will,  and  not  by  operation  of  law. 

The  statute  says:  "All  property  .  .  . 
which  shall  pass  by  will"  shall  be  subject 
to  the  tax;  and  it  contains  no  provision  for 
offsetting  the  value  of  dower  against  the 
value  of  a  legacy  or  devise.  For  the  court 
to  read  such  a  proviso  into  the  law  would, 
in  my  opinion,  be  judicial  legislation  of  the 
baldest  sort.     Ross,  Inheritance  Tax,  §  56. 

I  adhere  to  the  views  expressed  in  the  for- 
mer opinion. 

Rose,  J.: 

I  adhere  to  former  opinion* 


NEW   MEXICO    SUPREME   COURT. 

RE    ESTATE   OF   JAMES   ENGLEHART, 

Deceased. 

(—  N.  M.  — ,  128  Pac.  67.) 

Executor  and  administrator  —  right  of 
creditor. 

1.  The  right  of  a  creditor  of  an  estate, 
to  administer  upon   such   estate,   is   based' 
upon    his    supposed    interest    therein,    and 
wnen  the  status  of  creditor  ceases,  his  right 
to  administer  upon  the  estate  ceases. 

Appeal  —  nonprejudicial  error. 

2.  This  court  will  not  correct  errors  which 
work  no  prejudice  to  the  parties  complain- 
ing. 

(October   4,    1912.) 

Headnotes  by  Hanna,  J. 

Note.  —  Paytnent  or  tender  of  debt  due 
from  estate  as  affecting  ereditor's 
right   to   letters  of  administration, 

"The  statutes  generally  provide  for  the 
appointment  of  a  creditor  of  the  deceased 
as  administrator,  whore  no  application  is 
made  within  a  suitable  time  by  those 
having  legal  priority,  or  where  the  latter 
prove  incompetent."  18  Cyc.  89.  The 
present   note,    however,    is   concerned    only 
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APPEAL  by  James  F.  Brown  from  an 
order  of  the  District  Court  for  Ber- 
nalillo County  affirming  an  order  appoint- 
ing Frank  McKee  administrator  of  the 
estate  of  James  Englehart,  deceased.  Dis- 
missed. 

Statement  by  Hanna,'J.: 

This  is  an  appeal  from  a  judgment  of  the 
district  court  of  Bernalillo  county,  affirm- 
ing an  order  from  the  probate  court  of  the 
same  county,  by  which  said  order  Frank 
McKee,  of  Albuquerque,  was  appointed  ad- 
ministrator of  the  estate  of  James  Engle- 
hart,  deceased,  wlio  was  a  resident  of  the 
said  county  of  Bernalillo  at  the  time  of  his 
death,  on  October  3,  1911.  The  appellant, 
James  F.  Brown,  applied  to  the  probate 
court  of  Bernalillo  county  to  be  appointed 
administrator  of  the  estate  of  said  James 
Englehart.  His  petition  was  filed  in  said 
probate  court  on  October  17,  1911.  On  Octo- 
ber 24,  1911,  Mark  Englehart,  a  brother  of 
James  Englehart,  deceased,  by  a  petition  to 
the  probate  court  of  said  Bernalillo  county, 
recommended  to  the  court  the  appointment  of 
Frank  McKee,  as  administrator  of  the  estate 
of  James  Englehart,  who,  at  the  time  of  his 
death,  left  him  surviving  his  father  and 
mother,  to  wit,  Phillip  Englehart  and  Re- 
becca A.  Englehart,  Mark  Englehart,  a 
brother,  two  sisters,  and  the  children  of  a 
deceased  sister.  The  two  petitions  referred 
to  were  heard  by  the  probate  court  with  the 
result  that  the  petition  of  James  F.  Brown 
was  disapproved,  and  Frank  McKee  was  ap- 
pointed administrator  of  the  estate  of 
James  Englehart.  From  this  order  Brown 
prayed  an  appeal  to  the  district  court, 
where  the  order  of  the  probate  court  was 


affirmed  upon  hearing  said  appeal.  It  is 
undisputed  that  Brown  was  a  creditor  of 
the  deceased,  James  Englehart,  at  the  time 
of  his  death.  At  the  trial  in  the  district 
court  the  heirs  at  law  of  the  deceased, 
James  Englehart,  in  open  court,  made 
tender  to  James  F.  Brown  of  the  entire 
amount  of  his  claim  against  said  James 
Englehart.  Brown  refused  the  tender  upon 
several  grounds,  among  others  that  the  debt 
was  not  yet  due.  It  appears,  however,  that 
Brown  accepted  the  entire  amount  of  his 
claim  against  James  Englehart  from  the 
administrator,  Frank  McKee,  on  the  17th 
day  of  January,  1912,  executing  a  receipt 
for  the  amount  of  said  clainL  Brown,  sub- 
sequently, on  March  2,  1912,  filed  a  precipe 
in  the  district  court  of  Bernalillo  county 
for  a  transcript  of  the  record  and  proceed- 
ings in  this  case.  It  appears  from  the 
record  that  the  estate  of  James  Englehart 
was  solvent,  and  at  the  time  the  district 
court  heard  the  appeal  from  the  probate 
court,  to  wit,  December  .26,  1911,  all  debts 
other  than  the  appellant's  against  the  de- 
cedent, James  Englehart,  had  been  paid. 

Mr.  James  F.  Brown,  in  propria  per- 
sona for   appellant: 

The  motion  to  discuss  the  appeal  should 
be  dismissed  for  the  reason  that  the  movant 
is  not  a  party  to  this  proceeding. 

Re  Henriques,  6  N.  M.  176,  21  Pac.  80; 
Territory  ex  rel.  Huntington  v.  Valdez,  1 
N.  M.  533 ;  Re  Watts,  1  N.  M.  541 ;  Koury 
V.  Castillo,  13  N.  M.  26,  79  Pac.  293. 

If  Frank  McKee  desired  to  be  appointed 
administrator,  he  should  have  filed  his  peti- 
tion therefor  in  the  probate  court,  setting 
forth  or  annexing  the  alleged  nomination 


with  the  question  as  to  the  effect  of  the 
payment  or  tender  of  the  debt  upon  the 
i'ight  of  a  creditor  otherwise  entitled  to 
letters. 

No  case  has  been  found  in  conflict  with 
Re  Englehart.  On  the  other  hand,  there 
are  several  cases  in  accord  with  that  de- 
cision, holding  that,  by  payment  or  ten- 
der of  the  creditor's  claim,  his  right  to 
letters  of  administration  is  extinguished. 

The  case  of  CuUey  v.  Mohlenbrock,  36 
111.  App.  84,  from  which  the  court  quotes 
in  Re  Englehart,  directly  supports  the 
decision  in  the  latter  case,  but  goes  farther 
in  that  it  holds  that  a  tender  of  the  amount 
of  the  debt,  which  was  refused  by  the 
creditor,  deprives  him  of  his  right  to  be 
appointed  administrator.  In  the  case  of 
Re  Englehart,  it  will  be  noted  that  the 
creditor  had  accepted  payment  of  his  claim 
subsequent,  it  appears,  to  the  trial  in  the 
lower  court,  but  before  the  affirmance  in 
the  appellate  court  of  the  judgment  against 
him. 

In  Rust  V.  Randolph,  5  Mart.  (La.)  89, 
it  was  held  that  a  creditor  who,  before  judg- 
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ment  in  the  trial  court,  accepted  payment 
of  his  claim  against  the  estate  of  a  dece- 
dent from  another  creditor,  who  also  was 
contending  for  the  cunttorship  of  the  dece- 
dent's vacant  estate,  thereby  lost  his  right 
to  be  appointed  curator.  The  court  said 
that  he  was  no  longer  a  creditor,  nor  was 
he  a  creditor  at  the  time  the  judgment  ap- 
pealed from  was  rendered  in  the  trial 
court,  and  he  had  mo  longer  a  right  of 
contending  for  the  curatorship  of  the  es- 
tate, being,  in  the  words  of  the  Code,  a 
stranger  and  a  person  not  interested  in 
the  estate. 

In  the  case  of  Wiltsie  v.  Young,  41  Wash. 
570,  84  Pac.  602,  where  the  creditor,  upon 
tender  of  the  amount  of  his  claim,  agreed 
to  wait  several  weeks  for  payment,  in 
compliance  with  the  preference  of  the  heirs, 
it  was  held  that  he  thereby  waived  his  right 
to  administer  upon  the  estate,  at  least  until 
the  expiration  of  the  time  agreed  upon, 
and  that  letters  of  administration  granted 
to  him  during  that  time,  while  the  heirs 
were  in  another  state,  would  be  revoked. 

R.   £.   H. 
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of  himself  for  said  administratorship,  by 
the  heirs  and  next  of  kin  of  said  decedent, 
as  his  reason  for  seeking  said  appointment. 

Re  Craigie,  24  Mont.  37,  60  Pac.  495; 
Re  Bedell,  97  Cal..342,  32  Pac.  323;  Re 
Donovan,  104  Cal.  623,  38  Pac.  456. 

Administration  may  be  granted  to  the 
nominee  of  nonresident  next  of  kin  only 
when  such  nomination  is  expressly  author- 
ized by  statute. 

Strong  y.  Dignan,  207  111.  385,  99  Am.  St. 
Rep.  225,  69  N.  E.  909;  Erwin  v.  Lowry,  7 
How.  172,  184,  12  L.  ed.  655,  660;  O'Hara 
V.  MacConnell,  93  U.  S.  150,  154,  23  L.  ed. 
840,  843. 

One  not  qualified  to  act  as  administrator 
himself  cannot  nominate  another  to  act  in 
his  stead. 

State  ex  rel.  Lancaster  v.  Woody,  20 
Mont.  413,  51  Pac.  975;  Re  Donovan,  104 
Cal.  623,  38  Pac.  456;  Re  Craigie,  24  Mont. 
37,  60  Pac.  495;  18  Cyc  93. 

The  money  sought  to  be  tendered  was  not 
produced  or  proffered.  The  alleged  tender 
was  therefore  illegal. 

Odum  v.  Rutledge  &  J.  R.  Co.  94  Ala.  488, 
10  So.  222. 

Mr.  George  S.  Klock,  for  appellee: 

The  cause  on  appeal  relates  to  questions 
involving  rights  which  have  ceased  to  exist. 

Reid  V.  Vanderheyden,  5  Cow.  720;  Little 
V.  Bowers,  134  U.  S.  657,  558,  33  L.  ed. 
1020,  1021,  10  Sup.  Ct.  Rep.  620. 

Brown  is  estopped  from  challenging  the 
appointment  of  Frank  McKee  as  adminis- 
trator, having  received  the  amount  of  his 
claim. 

Daniels  v.  Teamey,  102  U.  S.  415,  26  L. 
ed.  187. 

A  creditor  does  not  have  such  a  preferen- 
tial right  that  it  may  not  be  devested  by 
the  payment  of  his  claim  by  those  to  whom 
the  property  of  the  estate  belongs. 

Culley  v.  Mohlenbrock,  36  111.  App.  84. 

The  interest  in  costs  will  not  support  the 
appeal,  where  the  parties  have  settled  the 
case  since  the  appeal  was  taken. 

Arnold  v.  Woolsey,  4  C.  C.  A.  319,  12 
U.  S.  App.  157,  54  Fed.  268;  Washington 
Market  Co.  v.  District  of  Columbia,  137  U. 
S.  62,  34  L.  ed.  572,  11  Sup.  Ct.  Rep.  4; 
Russell  V.  Campbell,  .112  N.  C.  404,  17  S.  E. 
149;  State  v.  Richmond  &  D.  R.  Co.  74  N.  C. 
287;  Babcock  v.  Banning,  3  Minn.  191,  Gil. 
123;  Hunter  v.  Dickinson,  3  Colo.  App.  372, 
33  Pac.  932;  Reid  v.  Vanderheyden,  5  Cow. 
720;  Curran  v.  Excelsior  Coal  Co.  63  Iowa, 
94,  18  N.  W.  698;  Janes's  Appeal,  87  Pa. 
428. 

Hanna,  J.,  delivered  the  opinion  of  the 
court: 

A  motion  has  been  filed  in  this  court  to 
dismiss  the  appeal,  several  grounds  therefor 
beinsr  urged,  but  we  deem  it  necessary  to 
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consider  only  the  first  proposition  urged, 
which  involves  the  right  of  a  creditor  of  an 
estate  to  persist  in  his  application  for  ap- 
pointment as  administrator  of  such  estate 
after  his  debts  has  been  paid.  Under  our 
practice  the  hearing  upon  the  appeal  to  the 
district  court  was  a  trial  de  novo.  There- 
fore, in  our  opinion,  the  tender  to  Brown 
of  the  full  amount  of  his  claim  in  the  dis- 
trict court  was  as  efi'ective  as  though  made 
at  the  time  .of  the  hearing  in  the  probate 
court. 

The  statute  upon  which  appellant  bases 
his  right  to  administer  the  estate  in  ques- 
tion is  §  1963  of  Comp.  Laws  of  1897, 
which  is  as  follows:  "If  the  deceased  per- 
son makes  no  will,  the  estate  shall  be 
administered  by  the  surviving  conjugal 
partner,  if  married,  and  in  the  absence  of 
such  person,  by  the  nearest  relative  of  the 
deceased,  or  other  person  having  an  interest 
in  the  distribution  of  the  property,  be  it  an 
executor,  legatee,  or  creditor."  From  the 
foregoing  statute  it  clearly  appears  that  the 
right  of  a  creditor  of  an  estate  to  admin- 
ister upon  such  estate  is  based  upon  his 
supposed  interest  therein,  and  when  the 
status  of  creditor  ceases,  his  right  to  admin- 
ister upon  the  estate  ceases;  the  apparent 
intent  of  the  legislature  being  to  provide  for 
the  protection  of  all  estates  by  favoring  as 
administrators  those  "having  an  interest  in 
the  distribution  of  the  property."  We  fully 
agree  with  the  reasoning  of  the  opinion  in 
the  case  of  Culley  v.  Mohlenbrock,  36  111. 
App.  85,  from  which  we  quote  as  follows: 
"The  only  conceivable  reason  for  giving  a 
creditor  the  right  to  administer  upon  the 
estate  of  a  deceased  person,  over  persons 
generally,  is  that  he  has  an  interest  in  the 
estate  to  the  extent  of  his  claim.  When 
those  to  whom  the  estate  would  go  under 
the  law  offer  to  pay  the  claim  and  tender 
the  same,  all  reason  for  giving  the  creditor 
a  preference  in  the  appointment  as  admin- 
istrator ceases.  His  being  a  creditor  does 
not  give  him  such  a  preferential  right  that 
it  may  not  be  devested  by  the  payment  of 
his  claim  by  those  to  whom  the  property 
of  the  estate  belongs,  subject  to  the  pay- 
ment of  the  debts  of  the  estate."  It  can- 
not be  seriously  urged  by  appellant  that  he 
would  gain  by  a  reversal  of  the  action  of 
the  district  court.  His  right  to  administer 
has  been  devested.  He  has  performed  no 
services  as  an  administrator,  never  having 
qualified  or  furnished  a  bond,  and  there- 
fore has  no  right  to  claim  the  fees  of  an  ad- 
ministrator. We  believe  that  this  cause  re- 
lates to  questions  involving  a  right  which 
has  ceased  to  exist,  and  therefore  this  ap- 
peal should  be  dismissed. 

The  supreme  court  of  Iowa  in  the  case 
of  Chicago,  R.  I.  &  P.  R.  Co.  v.  Dey,  76 
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Iowa,  281,  41  N.  W.  18,  say:  "It  is  a 
familiar  rule,  often  applied,  that  this  court 
will  not  correct  errors  which  work  no  preju- 
dice to  the  parties  complaining  of  them." 
So  in  this  case  the  appellant,  being  now 
without  the  right  to  assert  any  claim  to 
administer  upon  the  estate  in  question,  is 
not  prejudiced  by  the  alleged  errors  com- 
plained of. 

We  have  carefully  considered  the  other 
points  made  by  appellant,  but  cannot  con- 
sider them  of  sufficient  weight  to  justify 
any  exception  to  the  well  established  prin- 
ciple upon  which  this  opinion  is  based. 

The  motion  to  dismiss  is  therefore  sus- 
tained, and  this  appeal  dismissed,  at  costs 
of  appellant. 

Roberts,  Ch.  J.,  and  Parker,  J.,  concur. 

Petition  for  rehearing  denied  November 
11,  1912. 


TENNESSKE  SUPREME  COURT. 

J.  W.  PARMER,  Plff.  in  Certiorari, 

V. 

MAYOR  AND  CITY  COUNCIL  OF  NASH- 
VILLE. 

(—  Tenn.  — ,  156  S.  W.  189.) 

Municipal  water  supply  —  assessment 
against  property  —  denial  of  service 
to  tenant. 

A  municipal  corporation  which  has  un- 
dertaken to  supply  its  inhabitants  with 
water  under  circumstances  which  render 
it  a  public-service  corporation  cannot  as- 
sess the  cost  of  the  service  exclusively 
against  the  property  owner,  so  as  to  deny 
a  tenant  the  right  to  water  until  arrear- 
ages against  the  property  are  paid. 

(April  24,  1913.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  reversing  a  de- 
cree of  the  Chancellor  in  complainant's  favor 
in  a  suit  to  compel  defendant  to  furnish  wa- 
ter for  domestic  purposes  to  premises  oc- 
cupied by  complainant.  Reversed. 
The  facts  are  stated  in  the  opinion. 


Mr.  John  R.  Aust  for  plaintiff  in  cer- 
tiorari. 

Messrs.  A.  O.  Ewing  and  Frank  Gar- 
ard,  for  defendant  in  certiorari: 

The  authorized  agents  or  officers  of  Nash- 
ville were  acting  under  a  duly  and  regularly 
passed  ordinance  and  resolution  of  the  board 
of  public  works,  said  resolution  being  au- 
thorized by  a  legislative  act  of  the  state  of 
Tennessee. 

Jones  V.  Nashville,  109  Tenn.  550,  72  S. 
W.  985;  Watauga  Water  Co.  v.  Wolfe,  99 
Tenn.  429,  63  Am.  St.  Rep.  841,  41  S.  W. 
1060;  Altoona  v,  Shellenberger,  6  Pa.  Dist. 
R.  644;  Atlanta  v.  Burton,  90  Ga.  485,  16 
S.  E.  214;  Kelsey  v.  Fire  &  Water  Comrs. 
113  Mich.  215,  37  L.R.A.  675,  71  N.  W.  589; 
Howe  V.  Orange,  70  N.  J.  Eq.  648,  62  Atl. 
777. 

Water  assessments  cannot  be  held  as 
against  the  property,  on  a  lien  in  preference 
to  other  claims,  unless  specifically  declared 
by  legislative  enactments. 

Turner  v.  Revere  Water  Co.  171  Mass. 
329,  40  L.R.A.  657,  68  Am.  St.  Rep.  432,  60 
N.  E.  634;  Covington  v.  Ratterman,  128 
Ky.  336,  17  L.R.A.(N.S.)  923,  108  S.  W. 
297 ;  Linne  v.  Bredes,  43  Wash.  540,  6  L.R.A. 
(N.S.)  707,  117  Am.  St.  Rep.  1068,  88  Pac. 
858,  11  Ann.  Cas.  238;  State  ex  rel.  Milsted 
V.  Butte  City  Water  Co.  18  Mont.  199,  32 
L.R.A.  697,  56  Am.  St.  Rep.  574,  44  Pac. 
966. 

Lansden,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  was  filed  bv  Farmer,  as  a  resi- 
dent  citizen  of  Nashville,  Tennessee,  to  com- 
pel the  defendant  to  furnish  water  for  do- 
mestic purposes  to  the  premises  occupied  by 
him.  The  chancellor  decreed  ^he  relief 
prayed  for,  and  upon  appeal  the  court  of 
civil  appeals  reversed  and  remanded  the 
case  for  further  evidence  upon  certain  is- 
sues not  covered  by  the  pleadings  and  not 
included  in  the  agreement  of  facts  made  by 
counsel.  The  case  is  before  us  upon  the  pe- 
tition of  Farmer  for  writ  of  certiorari  to 
the  decree  of  the  court  of  civil  appeals. 

The  record  discloses  that  one  Mrs.  Young 
is  the  owner  of  a  house  and  lot  on  Fifth 
street  in  Nashville,  and  that  prior  to  Feb- 
ruary 14,  1911,  these  premises  were  occupied 
by  a  Mrs.  Vaughn.     Mrs.  Vaughn  did  not 


Note.  —  G«enerally  as  to  discontinuing 
service  to  compel  payment  of  water  bills, 
see  notes  in  61  L.R.A.  105;  31  L.R.A.(N.S.) 
301,  and  40  L.R.A. (N.S.)    263. 

As  to  right  to  shut  off  water  from  whole 
building  because  of  one  tenant's  delinquen- 
ov,  see  also  note  to  Jopling  v.  Bluefields 
Waterworks  &  Improv.  Co.  39  L.R.A.(N.S.) 
814. 

As  to  right  of  water  company  to  refuse 
to  deal  with  tenant,  see  aote  to  Bourke  v. 
45  L.R.A.(N.S.) 


Olcott    Water    Co.    33    L.R.A. (N.S.)     1015. 

As  to  power  of  a  municipal  corporation 
or  water  company  to  compel  property  owner 
to  pay  for  water  furnished  to  a  former 
occupant,  see  note  to  Chicago  v.  North- 
western Mut.  L.  Ins.  Co.  1  L.R.A. (N.S.) 
770. 

As  to  validity  of  statute  holding  prop- 
erty owner  liable  for  water  and  light  fur- 
nished tenant,  see  note  to  East  Grand 
Forks  V.  Luck,  6  L.R.A. (N.S.)    198. 
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pay  a  water  tax  of  $4  assessed  by  the  de- 
fen<iant  against  Mrs.  Young  as  the  ownei  of 
the  property.  Notice  of  the  delinquent  tax 
was  given  to  Mrs.  Young,  and  not  to  Mrs. 
Vaughn,  and  Mrs.  Young  did  not  pay.  It  is 
not  shown  whether  Mrs.  Y'oung  received  the 
notice  and  neglected  to  pay,  or  whether  she 
denies  her  liability  for  the  tax. 

The  complainant  took  possession  of  the 
premises  on  February  15,  1911,  and  at  that 
time  the  water  was  connected  with  and  run- 
ning through  the  hydrant  serving  the  house 
rented  by  him  from  Mrs.  Young,  and  he  had 
no  knowledge  of  the  delinquent  water  tax  at 
the  time  he  made  the  contract  of  rental. 
On  February  15th  he  tendered  to  the  city  a 
proper  amount  in  cash  under  its  rules  and 
regulations  to  secure  unmetered  water  serv- 
ices for  a  period  of  six  months.  This  tender 
was  declined  by  the  city,  and  the  water 
connection  was  cut  off.  It  appears  that  in 
the  regular  course  of  business  the  proper 
city  authorities  became  aware  of  the  de- 
linquency in  the  payment  of  the  unmetered 
water  tax  for  these  premises  on  February 
14th,  and  ordered  the  connection  cut  off, 
which  was  done  on  the  15th. 

The  defendant  has  power  under  its  char- 
ter to  construct  and  maintain  waterworks 
and  to  furnish  water  to  the  inhabitants  of 
the  city  of  Nashville.  It  has  constructed  the 
waterworks  plant,  and  has  undertaken  the 
duty  of  supplying  water  to  all  the  inhabit- 
ants of  the  city  for  a  price  fixed  by  ordi- 
nance. The  defendant  built  its  water  pipes 
into  the  property  rented  by  the  complain- 
ant, and  has  undertaken  to  supply  water  to 
the  tenants  and  inhabitants  of  said  house. 
The  complainant  is  not  now,  and  was  not 
at  the  time  the  water  connection  was  cut 
off,  indebted  to  the  city  for  water  furnished 
him  or  his  family  at  any  time  or  place  or  on 
any  other  account.  There  is  no  well,  or 
spring,  or  cistern,  or  other  source  of  water 
supply  upon  or  appurtenant  to  the  premises 
occupied  by  the  complainant  and  his  family. 

The  defendant  made  the  assessment  of  the 
water  tax  in  controversy  against  the  owner, 
Mrs.  Young,  the  nonpayment  of  which  was 
the  occasion  of  the  disconnection  of  the  wa- 
ter services  about  which  this  suit  was 
brought.  The  premises  involved  are  unme- 
tered, and  were  during  the  entire  period  for 
which  the  delinquency  arose,  and  at  the 
time  the  complainant  tendered  the  requisite 
sum  for  water  services. 

The  defendant's  charter  provides  "that  the 
board  of  public  works  shall  have  exclusive 
power  to  organize  and  control  the  water- 
works and  its  appurtenances,  and  that  it 
has  power  to  construct  and  maintain  water- 
works for  the  purpose  of  supplying  water  to 
the  inhabitants  of  the  city  of  Nashville." 

Section  151  of  Smith  ^^McAlister's  Digest 
45  L.R.A.(N.S.)  16 


provides:  ''Hereinafter  all  assessments  for 
unmetered  water  consumers  shall  be  assessed 
against  the  owners  of  the  property  in  ylace 
of  against  the  consumers.     ..." 

Section  207  also  provides:  "Whenever 
any  person,  firm,  or  corporation  becomes  in- 
debted to  the  city  for  water,  and  fails,  on 
demand  of  the  city's  authorities,  to  discharge 
said  indebtedness,  as  provided  in  §  160, 
it  shall  not  be  lawful  to  furnish  water  to 
said  firm,  person,  or  corporation  at  the  place 
where  said  indebtedness  was  contracted,  or 
any  other  place  within  or  without  the  city, 
until  said  indebtedness  is  discharged." 

It  is  insisted  for  the  city  that,  under  its 
ordinances  regulating  the  water  service,  the 
defendant  has  no  account  with  the  occupant 
of  the  premises,  but  asfiesses  the  water  serv- 
ices against  the  owner;  and  hence  it  was  en- 
tirely within  its  rights  when  it  declined  to 
accept  from  the  complainant  advance  pay- 
ment for  water  service  until  the  "owner  or 
someone  for  her"  had  paid  the  back  assess- 
ments, which  had  become  delinquent  before 
the  occupancy  of  the  premises  by  the  com- 
plainant. It  is  claimed  that  §  151  of  Smith 
&  McAlister's  Digest,  supra,  is  reasonable, 
fair,  and  just,  and  not  arbitrary  or  dis- 
criminatory, and  therefore  the  complainant 
has  no  legal  right  of  action  to  compel  the 
furnishing  of  water  to  him  and  his  family. 

Both  the  chancellor  and  the  court  of  civil 
appeals  have  settled  this  controversy  against 
the  contention  of  the  city;  but  the  latter 
court,  by  a  majority  opinion,  remanded  the 
case  to  ascertain  certain  facts  not  covered 
by  stipulation  of  counsel,  and  which  clearly 
pertain  to  issues  not  raised  by  the  pleadings. 

It  was  settled  by  this  court  in  the  case 
of  Crumley  v.  Watauga  Water  Co.  99  Tenn. 
420,  41  S.  W.  1058,  that  a  water  company 
having  power  under  its  charter  to  condemn 
private  property  for  its  necessary  purpoees, 
and  obligated  by  the  law  of  its  creation  to 
afford  to  the  city  of  its  location  and  the  in- 
habitants thereof  a  plentiful  supply  of  wa- 
ter, is  a  quasi  public  corporation,  that  en- 
joys and  must  exercise  its  opportunities  for 
gain  subject  to  its  obligation  to  the  public 
to  supply  water  to  all  who  apply  therefor 
and  tender  the  usual  rates,  and  that  this 
obligation  is  an  implied  condition  of  the 
grant  of  its  franchises. 

It  was  also  settled  in  Watauga  Water 
Co.  V.  Wolfe,  99  Tenn.  429,  63  Am.  St.  Rep. 
841,  41  S.  W.  1060,  that  such  a  water  com- 
pany is  charged  with  the  public  duty  of  fur- 
nishing water  to  all  of  the  inhabitants  of 
the  city  of  its  location  alike,  without  dis- 
crimination, and  without  denial,  except  for 
good  and  sufiicient  cause,  but  that  such  a 
company  may  adopt  reasonable  rules  for  the 
conduct  of  its  business,  and  the  operation  of 
its  plant,  and  such  rules,  so  far  as  they  af- 
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feet  its  patrons,  are  binding  on  them,  and 
may  be  enforced,  even  to  the  extent  of  deny- 
ing water  to  those  who  refuse  to  comply  with 
them. 

The  defendant  is  not  especially  authorized 
by  the  legislature  to  enact  §  151  of  Smith 
&  McAlister's  Digest,  interposed  as  a  de- 
fense to  this  suit,  and  hence  its  validity 
must  be  determined  by  the  test  of  reason- 
ableness. 

The  distinction  between  the  general  power 
of  a  legislative  body  to  make  laws  and  the 
special  power  of  a  municipal  corporation  to 
enact  by-laws  is  recognized  by  our  author- 
ities. In  respect  of  the  latter,  the  corporate 
council  is  restrained  to  such  matters  as  are 
not  at  variance  with  the  general  laws  of  the 
state,  are  reasonable*  and  adapted  to,  or 
proper  for,  the  purposes  of  the  corporation. 
In  Long  v.  Taxing  Dist.  7  Lea,  137,  40  Am. 
Rep.  55,  the  court  said: 

"Whenever  a  by-law  seeks  to  alter  a  well- 
settled  principle  of  the  common  law,  or  to 
establish  a  rule  interfering  with  the  rights 
of  an  individual  or  the  public,  the  power  to 
do  so  must  come  from  plain  and  direct  leg- 
islative enactment.  No  implied  power  to 
pass  by-laws,  and  no  express  general  grant 
of  the  power,  can  authorize  a  by-law  which 
conflicts  either  with  the  national  or  state 
Constitution,  or  with  the  statutes  of  the 
state,  or  with  the  general  principles  of  the 
common  law  adopted  or  in  force  in  a  state. 
Ordinances  must  be  consistent  with  public 
legislative  policy,  may  regulate,  not  restrain, 
trade,  and  must  not  contravene  common 
right.  These  are  general  principles,  univer- 
sally recognized,  and  to  some  extent  illus- 
trated by  our  own  cases.  Smith  v.  Knox- 
ville,  3  Head,  245;  Maxwell  v.  Jonesboro,  11 
Heisk.  267;  Trigally  v.  Memphis,  6  Coldw. 
382;  Hodges  v.  Nashville,  2  Humph.  61; 
Raleigh  v.  Dougherty,  3  Humph.  11,  39  ^m. 
Dec.  149;  Memphis  v.  Winfield,  8  Humph. 
707;  Robinson  v.  Franklin,  1  Humph.  156, 
34  Am.  Dec.  625." 

And  in  speaking  of  a  by-law  of  this  de- 
fendant with  respect  to  the  relation  of  its 
water  service  to  its  inhabitants,  this  court 
has  said: 

"It  may  be  said  generally  that  ordinances 
must  be  consonant  with  the  Constitution 
and  statutes  of  the  United  States  and  of  the 
state,  and  with  general  principles  of  the 
common  law.  They  must  be  authorized  by 
the  charter  of  the  corpoiation  or  general 
laws  applying  thereto,  and  consistent  with 
the  objects  and  purposes  of  its  creation. 
They  must  be  general,  and  applicable  alike 
to  all  persons  and  property  affected  by  them, 
and  certain  in  their  application  and  opera- 
tion, and  their  execution  not  left  to  the  ca- 
price of  those  whose  duty  it  is  to  enforce 
them.  They  must  be  just.  And  they  should 
45  L.R.A.(N.S.) 


be  adapted  to  the  locality  and  affairs  which 
it  is  intended  they  shall  control  and  affect. 
They  must  not  be  harsh  and  oppressive. 
They  must  not  discriminate  in  favor  of  or 
against  any  class  of  persons  or  property, 
but  must  be  general  in  their  nature,  and 
impartial  in  their  operation  and  effect." 
Jones  V.  Nashville,  109  Tenn.  558,  72  S.  W. 
986. 

In  Jones  v.  Nashville,  supra,  it  was  held 
that  a  by-law  in  substance  the  same,  if  not 
identical  in  terms,  as  §  207  of  Smith  & 
McAlister's  Digest,  supra,  was  reasonabLs 
and  valid.  It  will  be  observed  that  thiM 
by-law  provided  that  water  should  be  turned 
off  after  a  particular  period  of  delinquency 
had  expired,  and  the  delinquent  had  been 
notified  to  pay  and  had  failed,  and  then  it 
should  be  unlawful  for  any  officer  or  em- 
ployee of  the  city  to  turn  it  on  again  until 
the  entire  tax  due  the  city  had  been  paid; 
and  also,  in  substance,  that  whenever  any 
water  user  becomes  indebted  to  the  city  for 
water,  and  fails  on  proper  demand  to  dis- 
charge the  indebtedness,  it  should  not  be 
lawful  to  furnish  water  to  such  delinquent 
user,  either  at  the  place  where  the  indebted - 
nes  was  contracted,  or  any  other  place  with- 
in or  without  the  city,  until  the  indebted- 
ness was  paid.  Such  a  by-law,  it  is  mani- 
fest, is  nothing  more  than  a  means  adopted 
by  the  city  to  enforce  the  payment  of 
charges  for  water  used  by  the  person  who 
has  received  the  benefit  of  the  use.  This  is 
all  the  case  decided,  and  it  need  not  be  dis- 
cussed further. 

The  question  here,  however,  is  whether 
the  city,  under  its  charter  obligation  to  fur 
nish  water  to  all  of  its  inhabitants,  can  deal 
alone  with  the  owners  of  property,  so  bv  to 
require  inhabitants  who  are  not  owners,  but 
who  occupy  property  belonging  to  a  delin- 
quent owner,  to  pay  the  delinquent  charges 
of  the  landlord  as  a  condition  precedent  to 
his  receiving  water  services.  We  are  of 
opinion  that  such  a  by-law  is  unjust,  unrea- 
sonable, and  unauthorized  by  the  defendant's 
charter,  and  is  therefore  void. 

At  the  common  law  there  is  no  duty  or 
obligation  upon  the  part  of  the  landlord  to 
furnish  water  to  his  tenant;  and  conversely, 
there  is  no  common-law  obligation  on  the 
tenant  to  pay  the  debt  claimed,  in  the  ab- 
sence of  an  agreement  to  do  so.  The  ordi- 
nance in  question,  if  valid,  would  enlarge 
the  obligation  of  the  landlord  to  the  tenant 
to  the  extent  of  requiring  the  landlord  to 
furnish  the  water  and  pay  the  water  assess- 
ments, in  order  that  the  premises  might  be 
occupied;  and  it  would  likewise  require  the 
tenant  to  pay  such  a  debt  of  the  landlord, 
thereby  denying  to  him  the  right  of  water 
service  in  his  capacity  of  an  inhabitant  of 
the  city.    This  is  a  plain  violation  of  the  de- 
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fendant's  charter  obligation  to  furnish  water 
to  its  inhabitants. 

It  is  also  void  because  it  is  an  arbitrary 
discrimination  between  the  inhabitants  of 
the  city.  If  the  defendant  can  limit  its 
water  charges  and  water  accounts  to  the 
owners  of  property,  and  refuse  to  run  ac- 
counts or  furnish  water  to  tenants,  it  natu- 
rally and  inevitably  follows  that  defendant 
has  discriminated  between  inhabitants  of 
the  city  who  own  property  and  those  who 
do  not.  So  far  as  the  use  of  water  for 
domestic  purposes  is  concerned,  such  a  dis- 
crimination is  arbitrary,  capricious,  and  un- 
just. No  reason  has  been  suggested,  and 
none  can  be  conceived,  why  a  tenant  family 
occupying  premises  which  have  no  ether 
source  of  water  supply  does  not  need,  and 
should  not  receive,  the  defendant's  water 
service  upon  the  same  terms  and  conditions 
as  inhabitants  who  own  property.  It  will 
be  observed  that  the  by-law  in  question  does 
not  limit  the  assessment  to  owners  of  prop- 
erty, who  also  own  and  occupy  the  premises, 
but  it  includes  even  a  smaller  class, — that 
is,  owners,  whether  they  occupy  the  premises 
or  not.  It  is  true  that  in  this  respect  the 
by-law  is  limited  to  unmetered  water  cus< 
tomers;  but*we  think  this  could  make  no 
difference,  because  such  a  discrimination 
would  be  unlawful,  whether  the  premises  be 
metered  or  unmetered. 

Another  by-law  of  the  city  requires  that 
all  unmetered  assessments  should  be  paid 
in  advance.  This  rule  is  ample  to  protect 
the  city  against  any  loss  on  account  of  de- 
linquent users,  if  it  is  enforced.  Hence  the 
by-law  is  unreasonable,  because  unnecessary. 

The  conclusions  just  stated  are  a  logical 
sequence  from  the  cases  of  Crumley  v. 
Watauga  Water  Co.  99  Tenn.  420,  41  S. 
W.  1068;  Watauga  Water  Co.  v.  Wolfe,  99 
Tenn.  429,  63  Am.  St.  Rep.  841,  41  S.  W. 
1060,  and  Jones  v.  Nashville,  supra.  But 
the  exact  point  was  decided  by  the  supreme 
court  of  Montana  in  State  ex  rel.  Milsted 
v.  Butte  City  Water  Co.  18  Mont.  199,  32 
L.R,A.  697,  66  Am.  St.  Rep.  674,  44  Pac. 
966.  The  ordinance  involved  in  the  latter 
case,  and  which  was  held  to  be  invalid, 
was  as  follows: 

"The  water  company  contracts  with  own- 
ers of  property,  or  their  authorized  agents 
only,  and  the  property  is  invariably  held 
for  water  rent.  When  water  is  turned  off 
for  any  cause,  it  will  not  be  turned  again 
until  all  back  rent  due  on  that  building  is 
paid  in  full.  Money  paid  by  tenants  will 
be  credited  to  the  owner,  but  in  so  doing 
the  company  does  not  in  any  way  release 
the  owner  from  liability  under  this   rule." 

The  court  held  that  such  a  rule  was  in 
violation  of  the  company's  charter  obliga- 
tion to  supply  the  inhabitants  of  the  city 
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with  water.  See  also  Turner  v.  Revere 
Water  Co.  171  Mass.  329,  40  L.R.A.  657, 
68  Am.  St.  Rep.  432,  50  N.  E.  634;  Merri- 
mack River  Sav.  Bank  v.  Lowell,  162  Mass. 
656,  10  L.R.A.  122,  26  N.  E.  97;  Covington 
V.  Ratterman,  128  Ky.  336,  17  L.R.A.(N.S.) 
923,  108  S.  W.  297;  Linne  v.  Bredes,  43 
Wash.  640,  6  L.R.A.(N.S.)  707,  117  Am. 
St.  Rep.  1068,  86  Pac.  858,  11  Ann.  Cas. 
238;  Chicago  v.  Northwestern  Mut*  L.  Ins. 
Co.  218  III.  40,  1  L.R.A.(N.S.)  770,  75  N. 
iL.  803 ;  Burke  v.  Water  Valley  Co.  87  Miss. 
732,  112  Am.  St.  Rep.  468,  40  So.  820. 

We  hold  both  upon  reason  and  authority 
that  .the  by-law  interposed  as  a  defense  to 
the  refusal  of  the  defendant  to  furnish  the 
complainant  water  for  domestic  purposes  is 
unreasonable,  unjust,  arbitrary,  and  void. 
From  which  it  results  that  the  decree  of  the 
Court  of  Civil  Appeals  is  reversed,  and  the 
decree  of  the  chancellor  is  affirmed,  and  the 
case  is  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


OKLAHOMA  SUPRGftCB  COURT. 

(Division   No.    2;) 

MT.  HOPE  NURSERIES,  Plff.  in  Err., 

V. 

G.  F.  JACKSON. 

(—  Okla.  — ,   128  Pac.   260.) 

Sale  —  seller's  estimate  of  quantity  re- 
quired —  reliance  upon. 

An  answer,  in  an  action  for  the  price 
of  trees,  which  alleged  that  defendant  stat- 
ed to  plaintiff's  agent,  engaged  in  selling 
trees,  that  he  wanted  the  trees  to  plant 
a  tract  of  land,  and  that  he  did  not  know 

Headnote  by  Rosseb,  C. 

Note.  —  Relief  from  contract  of  sale  be- 
cause of  over  or  underestimate  of 
quantity  ty  seller. 

As  to  the  right  of  a  purchaser  of  per- 
sonalty to  rely  on  seller's  computation  of 
price  or  estimate  of  quantity,  see  note  to 
17  L.R.A.(N.S.)    419. 

It  is  not  intended  to  include  herein  cases 
such  as  Ruff  v.  Jarrctt,  94  III.  476,  in- 
volving the  liability  of  the  seller  for  false 
and  fraudulent  representations  as  to  quan- 
tity, based  upon  his  assumed  knowledge. 
It  is  clear  that  fraud  may  be  predicated 
of  such  statements,  if  knowingly  false,  since 
they  purport  to  be  representations  as  to 
facts. 

It  is  another  question,  however,  as  to 
whether  a  mere  estimate  of  the  quantity 
by  the  seller  calls  for  the  application  of 
the  same  rule.  No  case  other  than  Mt. 
Hope  Nirseries  v.  Jackson  has  been 
found  which  holds  that  the  estimate  by 
the  seller  as  to  the  quantity  of  an  article 
which  the  purchaser  will  need  constitutes 
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how  much  land  there  was  in  the  tract, 
or  how  many  trees  it  would  take  to  plant 
it;  that  plaintifTs  agent  stated  he  had  had 
experience  in  planting  trees  and  could 
make  the  estimate;  and  that  said  agent 
measured,  or  pretended  to  measure,  the 
ground,  and  informed  defendant  that  it 
would  take  5,000  trees  to  plant  it;  that, 
relying  on  this  statement,  he  signed  an 
order  for  5,000  trees;  and  that  in  fact 
the  tract  was  much  smaller  than  esti- 
mated by  the  agent,  and  a  much  smaller 
number  of  trees  was  required, — stated  a 
good  defense  to  the  action;  and  when  the 
allegations  of  the  answer  were  supported 
by  evidence  reasonably  tending  to  sustain 
tnem,  a  verdict  for  the  defendant  should 
not  be  disturbed. 

(November  26,  1912.) 


ERROR  to  the  County  Court  for  Alfalfa 
County  to  review  a  judgment  reversing 
a  judgment  of  a  Justice's  Court  of  the  City 
of  Cherokee  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  price  of  trees  al- 
leged to  have  been  sold  by  plaintiff's  agent 
to  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  G.  Beeman,  for  plaintiff  in  er- 
ror: 

The  representations  as  pleaded  were  not 
such  and  under  such  circumstances  as  to 
justify  their  belief  by  a  man  of  ordinary 
intelligence  and  prudence,  and  there  was  no 
misrepresentation  of  facts  within  the  knowl- 
edge of  plaintiff's  agent  to  justify  the  court 
in  overruling  the  motion  to  strike  out  that 


a  fraud  on  the  purchaser  where  falsely  and 
fraudulently  made,  if  properly  relied  upon 
by  the  purchaser.  A  case  sufficiently  sim- 
ilar to  be  of  interest  is  White  Sewing  Mach. 
Co.  v.  Bullock,  161  N.  C.  1,  76  S.  E.  634, 
holding  false  and  fraudulent  representa- 
tions by  the  seller  of  machines  that  he 
would  sell  no  more  machines  in  the  locality 
to  a  third  person  who  had  been  selling 
same  amount^  to  a  fraud  where,  by  means 
of  such  representations,  he  procured  a  con- 
tract for  the  sale  of  a  large  number  of 
such  machines,  and  a  much  larger  number 
than  the  purchaser  would  need  in  his  busi- 
ness if  the  other  party  mentioned  would 
be  able  to  continue  to  sell  the  same  ma- 
chine. This  decision,  however,  is  based  not 
only  on  the  ground  that  the  misrepresenta- 
tion was  mi^e  of  facts  inducing  an  over- 
estimate of  the  number  of  machines  the 
purchaser  would  need  in  that  locality,  but 
also  on  the  ground  that  the  fact  that  the 
purchaser  would  have  no  competition  in 
that  locality  in  the  sale  of  sucn  machines 
was  a  material  inducement  to  the  contract. 

It  has  been  vei^  generally  held  that 
where  the  seller  either  over  or  underes- 
timates the  quantity  of  the  subject-matter 
of  the  sale,  and  he  is  in  a  position  to  know 
the  quantity,  or  form  a  reasonably  accurate 
estimate  thereof,  and  the  purchaser  is  not, 
if  the  seller  falsely  and  fraudulently  over 
or  underestimates  the  same,  and  such  es- 
timate is  relied  upon  by  the  purchaser,  it 
constitutes  a  fraud. 

Thus,  where  the  quantity  of  goods  in  a 
stock  of  merchandise  is  fraudulently  over- 
estimated by  the  seller,  the  purchaser  may 
sue  for  the  fraud,  although  the  bill  of  sale 
contains  a  clause  that  the  grantor  does  not 
warrant  as  to  quantity.  Kirbv  v.  Thur- 
mond, —  Tex.  Civ.  App.  — ,  152  S.  W.  1099. 

And  the  purchaser  of  a  pile  of  stone  has 
the  right  to  rely  upon  the  seller's  estimate 
as  to  the  quantity  of  stone  in  the  pile, 
where  he  does  not  make  a  personal  inspec- 
tion, and  he  cannot  be  required  to  receive 
and  pay  for  more  than  the  quantity  esti- 
matrd.  Lamb  v.  Traitel,  12  Misc.  140,  32 
N.  Y.  Supp.   1075. 

That  the  purchase  of  corn  standing  un- 
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husked  in  a  field  was  induced  by  the  false 
and  fraudulent  overestimate  by  the  seller 
as  to  the  quantity  thereof  may  be  relied 
upon  by  the  purchaser  in  recoupment  in  an 
action  affainst  him  upon  a  note  executed 
by  him  for  the  purchase  price,  where  the 
purchaser  was  without  experience  in  es- 
timating corn  under  such  circumstances, 
and  the  seller  was  a  man  pretending  to  have 
and  having  experience  in  that  regard.  Ab- 
meyer  v.  First  Nat.  Bank,  76  Kan.  877, 
92   Pac.   1109. 

But  where  corn  is  purchased  in  cribs 
upon  the  estimate  of  a  third  person  as  to 
quantity,  honestly  made,  it  is  no  defense 
to  an  action  for  the  purchase  price  that 
the  quantity  was  overestimated,  especially 
where  the  purchaser  used  a  large  portion 
of  the  corn  before  raising  the  objection. 
Easterlin  v.  Rylander,  59  Ga.  292. 

In  the  absence  of  actual  fraud,  an  under- 
estimate of  the  amount  of  guano  in  a  pile 
where  the  purchase  was  by  the  ton  does 
not  constitute  constructive  fraud  where  the 
estimate  was  mutual,  and  the  sale  was  of 
the  pile  containing  the  estimated  number 
of  tons,  more  or  less,  and  this  is  true  al- 
though the  actual  number  of  tons  in  the 
pile  greatly  exceeded  the  estimate.  Navas- 
sa  Guano  Co.  v.  Commercial  Guano  Co.  93 
Ga.  92,  18  S.  E.  1000. 

The  estimate  by  the  seller  of  the  amount 
of  moldings  in  certain  rooms  does  not 
constitute  a  warranty  of  quantity,  and  he 
is  not  liable  for  any  deficiency.  Jackson  v. 
Builders'  Wood  Working  Co.  91  Hun,  435, 
36  N.  Y.  Supp.  227. 

So,  the  estimate  by  the  seller  of  the  num- 
ber of  tons  in  a  pile  of  scrap  iron  is  mere- 
ly an  estimate  of  expectation,  and  does 
not  constitute  a  warranty  of  quantity. 
McLay  v.  Perry,  44  L.  T.  N.  S.  152. 

And  where  it  is  not  the  intention  of  the 
defendant  to  bind  himself  to  make  good  the 
deficiency,  if  any  tliere  should  be,  but  the 
estimate  of  the  quantity  of  the  subject- 
matter  of  the  sale  is  a  mere  statement  of 
opinion  with  regard  thereto,  it  cannot  be 
regarded  as  a  warranty.  Switzer  v.  Pin- 
conning  Mfg.  Co,  59  Mich.  488,  26  N.  W. 
762.  A.  G.  S. 
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part  of  the  amended  answer  which  at- 
tempted to  allege  fraud. 

20  Cyc.  32,  49;  8  Am.  &  Eng.  Enc.  Law, 
643;^Piggott  V.  Graham,  48  Wash.  348,  14 
L.R.A.(N.S.)  1176,  93  Pac.  435;  Waymire 
V.  Shipley,  62  Or.  464,  97  Pac.  807;  Power 
V.  Turner,  37  Mont.  621,  97  Pac.  950;  Jones 
V.  Stewart,  62  Neb.  207,  87  N.  W.  12; 
Hulet  V.  Achey,  39  Wash.  91,  80  Pac.  1105; 
Fox  V.  Hale  &  N.  Silver  Min.  Co.  —  Cal. 
— ,  63  Pac.  32;  Cade  v.  Head  Camp  P.  J. 
W.  W.  27  Wash.  218,  67  Pac.  603;  Cos- 
grove  V.  Fisk,  90  Cal.  76,  27  Pac.  56;  Estep 
V.  Armstrong,  69  Cal.  636,  11  Pac.  132; 
Bliss,  Code  PI.  §  211. 

Messrs.  Titus  A  Carpenter,  for  defend- 
ant in   error: 

If  plaintifiTs  agents  acted  fraudulently 
and  wrongfully,  and  thereby  deceived  the 
defendant,  and  if,  by  reason  of  such  wrong- 
ful and  fraudulent  conduct,  they  secured 
defendant's  signature  to  said  contract,  and 
he  believed  and  relied  on  such  statements, 
then  said  contract  is  fraudulent  and  void. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  123; 
Del  Vecchio  v.  Savelli,  10  Cal.  App.  79,  101 
Pac.  32;  Speed  v.  Holling'sworth,  64  Kan. 
436,  38  Pac.  496;  Hunter  v.  Lee,  11  Kan. 
292. 

Rosser,  C,  filed  the  following  opinion: 
This  action  was  originally  instituted  in 
the  justice  court  of  the  city  of  Cherokee, 
Alfalfa  county,  by  the  Mt.  Hope  Nurseries 
Company  against  G.  F.  Jackson.  It  was 
appealed  from  that  court  to  the  county  court 
of  Alfalfa  county,  where  there  was  a  ver- 
dict and  judgment  for  the  defendant,  and 
the  plaintiff  appeals. 

The  bill  of  particulars  in  the  justice 
court  alleged  the  execution  of  a  written 
order  for  some  trees  by  the  defendant,  and 
attached  the  order  as  an  exhibit.  The  de- 
fendant filed  an  answer,  in  which  he  al- 
leged that  at  the  time  of  the  making  of 
the  contract  the  plaintiff's  agent  came  to 
his  house  and  solicited  him  to  purchase 
trees;  that  at  that  time  he  was  ill  and  was 
mentally  and  physically  incapacitated;  that 
he  showed  plaintiff's  agent  a  plat  of  ground 
which  he  desired  to  plant  in  trees,  and  told 
the  agent  that  he  was  not  able  to  make 
any  estimate  of  the  ground  or  the  number 
of  trees  that  it  would  require  to  plant  it, 
and  that  the  agent  measured  the  plat  of 
ground  and  made  an  estimate,  or  pretended 
to  make  an  estimate,  and  stated  to  the  de- 
fendant that  the  plat  contained  over  2 
acres,  and  that  6,000  trees  would  be  re- 
quired to  plant  same;  that  defendant  never 
measured  the  tract,  ai\d  did  not  at  that 
time  know  the  area;  that  the  agent  repre- 
«»nted  that  he  had  been  in  the  tree  busi- 
ness a  great  number  of  vcars  and  knew 
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the  exact  requirements  in  planting  forest 
trees,  and  that  the  defendant  believed  the 
statements  and  relied  upon  them,  and  so 
believing,  signed  the  order;  that  within  a 
few  days  after  the  transaction  the  defend- 
ant, having  more  fully  recovered  from  his 
illness,  measured  the  plat  of  ground  and 
found  that  it  contained  only  96  square  rods ; 
and  that  he  inunediately  notified  the  plain- 
tiff of  the  mistake  and  asked  to  have  it 
corrected. 

There  was  evidence  reasonably  tending  to 
sustain  the  allegations  of  the  answer.  The 
defendant  declining  to  take  all  the  trees 
ordered,  but  offered  to  take  and  pay  for 
enough  to  plant  the  plat  of  ground. 

Plaintiff  urges  that  the  allegations  of  the 
answer  are  insufficient  to  constitute  a  de- 
fense, and  that  it  was  entitled  to  a  peremp- 
tory instruction.  It  is  plaintiff's  contention 
that  if  defendant  was  deceived,  it  was  his 
own  negligence. 

There  are  authorities  sustaining  the  view 
that  it  is  the  duty  of  a  person  entering 
into  a  contract  to  investigate  for  himself; 
and  where  he  has  the  opportunity  to  inves- 
tigate for  himself,  and  neglects  to  do  so, 
he  cannot  complain  that  he  has  been  de- 
frauded. In  other  words,  it  is  held  that 
his  negligence  prevents  him  from  setting 
up  the  fraud.  But  this  is  not  the  law. '  A 
party  who  misrepresents  a  matter  to  an- 
other, where  the  other  relies  on  the  state- 
ments made,  is  liable  for  the  misrepresen- 
tations. A  man  who  makes  a  false  state- 
ment to  another,  for  the  purpose  of  inducing 
that  other  to  enter  into  a  contract  with  him, 
and  which  the  other  believes,  and,  believing, 
is  thereby  induced  to  enter  into  a  contract 
with  him,  will  not  be  heard  to  say:  "It 
was  not  my  misstatements,  but  your  negli- 
gence In  believing  them,  that  injured."  It 
is  not  for  the  plaintiff  to  say  that  the  de- 
fendant relied  too  implicitly  on  the  state- 
ments of  its  agent.  Eaton  v.  Winnie,  20 
Mich.  166,  4  Am.  Rep.  377;  Cottrill  v. 
Krum,  100  Mo.  397,  18  Am.  St.  Rep.  649, 
13  S.  W.  763;  Wilson  v.  Higbee  (C.  C.)  62 
Fed.  723;  Speed  v.  Hollingsworth,  64  Kan. 
436,  38  Pac.  496.  In  Strand  v.  Griffith,  38 
C.  C.  A.  444,  97  Fed.  854,  the  learned  and 
upright  Henry  C.  Caldwell  said: 

"There  is  no  rule  of  law  which  requires 
men  in  their  business  transactions  to  act 
upon  the  presumption  that  all  men  are 
knaves  and  liars,  and  which  declares  them 
guilty  of  negligence,  and  refuses  them  re- 
dress, whenever  they  fail  to  act  on  that 
presumption.  The  fraudulent  vendor  can- 
not escape  from  liability  by  asking  the  law 
to  applaud  his  fraud  and  condemn  his  vic- 
tim for  his  credulity.  'No  rogue  should 
enjoy  his  ill-gotten  plunder  for  the  simple 
reason  that  his  victim  is  by  chance  a  fool.' 
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Chamberlin  v.  Fuller,  59  Vt  256,  9  Atl. 
832.  The  supreme  court  of  Minnesota,  in 
the  case  of  Maxfield  v.  Schwartz,  45  Minn. 
160,  10  L.  R.  A.  606,  47  N.  W.  448,  says: 
'If  Berens  and  Machtsheim  were  seeking 
to  enforce  the  written  contract,  a  plea  of 
fraud,  such  as  is  here  presented,  would  con- 
stitute a  defense,  even  though,  the  defend- 
ants may  have  been  wanting  in  ordinary 
prudence  in  relying  upon  the  represt^nta- 
tions  of  the  other  contracting  party  as  to 
the  tenor  or  contents  of  the  writing.  They 
might  stilt  rely  upon  the  defense  that  this 
was  not  their  contract.  C.  Aultman  &  Co. 
V.  Olson,  34  Minn.  450,  26  N.  W.  451 ;  Froh- 
reich  v.  Gammon,  28  Minn.  476,  11  N.  W. 
88;  Miller  v.  Sawbridge,  29  Minn.  442,  13 
N.  W.  671;  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  87  N.  Y.  40;  Linington  v.  Strong,  ]07 
111.  295;  Gardner  v.  Trenary,  65  Iowa,  646, 
22  N.  W.  912;  Thoroughgood's  Case,  2  Coke, 
9;  Stanley  v.  M'Gauran,  Ir.  L.  R.  11  Eq. 
314;  Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div.  1, 
13,  61  L.  J.  Ch.  N.  S.  113,  46  L.  T.  N.  S. 
485,  30  Week.  Rep.- 251;  Pollock,  Contr.  401 
et  seq.  and  cases  cited;  Bigelow,  Fr.  523- 
626.  While  in  the  ordinary  business  trans- 
actions of  life  men  are  expected  to  exercise 
reasonable  prudence,  and  not  to  rely  upon 
others,  with  whom  they  deal,  to  care  for 
and  protect  their  interests,  this  requirement 
is  not  to  be  carried  so  far  that  the  law 
shall  ignore  or  protect  positive,  intentional 
fraud  successfully  practised  upon  the  sim- 
ple-minded or  unwary.  As  between  the 
original  parties,  one  who  has  intentionally 
deceived  the  other  to  his  prejudice  is  not 
to  be  heard  to  say,  in  defense  of  the  charge 
of  fraud,  that  the  innocent  party  ought  not 
to  have  trusted  him.'  The  vendor  cannot 
complain  that  the  purchaser  relied  too  im- 
plicitly on  the  truth  of  the  representations 
he  himself  made,  knowing  them  to  be  false, 
but  intending  that  they  should  be  received 
and  acted  upon  by  the  purchaser  as  true.  In 
the  case  of  Hale  v.  Philbrick,  42  Iowa,  81, 
the  court  says:  *We  are  not  inclined  to  en- 
courage falsehood  and  dishonesty  by  pro- 
tecting one  who  is  guilty  of  such  fraud,  on 
the  ground  that  his  victim  had  faith  in  his 
word,  and  for  that  reason  did  not  pursue 
inquiries  that  would  have  disclosed  the 
falsehood.'  And  in  Graham  v.  Thompson, 
55  Ark.  299,  29  Am.  St.  Rep.  40,  18  S.  W.  58, 
the  court  says:  'The  very  representations 
relied  upon  may  have  caused  the  party  to 
desist  from  inquiry  and  neglect  his  means 
of  information;  and  it  does  not  rest  with 
him  who  made  them  to  say  that  their  falsity 
might  have  been  ascertained,  and  it  was 
wrong'  to  credit  them.  To  this  principle 
many  authorities  might  be  cited.  Gammill 
v.  Johnson,  47  Ark.  335,  1  S.  W.  610;  Bige- 
low, Estoppel,  627;  Dodge  v.  Pope,  93  Ind. 
46  L.R.A.(N.S.) 


480;  David  v.  Park,  103  Mass.  601;  Holland 
V.  Anderson,  38  Mo.  55;  Evans  v.  Forstall, 
58  Miss.  30;  Kiefer  v.  Rogers,  19  Minn.  32, 
Gil.  14.*  In  Warder,  B.  &  G.  Co.  v.  Whitish, 
77  Wis.  430,  46  N.  W^  540,  the  court  says: 
'A  person  cannot  procure  a  contract  in  his 
favor  by  fraud,  and  then  bar  a  defense  to 
a  suit  on  it,  on  the  ground  that,  had  not 
the  other  party  been  so  ignorant  or  negli- 
gent, he  could  not  have  succeeded  in  de- 
ceiving him.'  'As  between  the  original  par- 
ties,' says  the  supreme  court  of  Illinois  in 
Linington  v.  Strong,  107  111.  302,  'when  it 
appears  that  one  has  been  guilty  of  inten- 
tional and  deliberate  fraud,  by  which,  to 
his  knowledge,  another  has  been  misled  and 
influenced  in  his  action,  ho  cannot  escape 
the  legal  consequences  of  his  fraudulent 
conduct  by  saying  that  the  fraud  might 
have  been  discovered  had  the  party  whom 
he  deceived  exercised  ordinary  care  and 
diligence.'  In  Reynell  v.  Sprye,  1  De  G. 
M.  &  G.  710,  21  L.  J.  Ch.  N.  S.  664,  the 
court  said:  'However  negligent  the  party 
may  have  been  to  whom  the  incorrect  state- 
ment had  been  made,  yet  that  is  a  matter 
affording  no  ground  of  defense  to  the  other. 
No  man  can  complain  that  another  has  too 
implicitly  relied  on  the  truth  of  things  he 
has  himself  stated.' " 

Summers  v.  Alexander,  30  Okla.  198,  38 
L.R.A.(N.S.)  787,  120  Pac.  601,  contains  a 
statement  of  tb^.  rule  as  it  applies  in  cer- 
tain classes  of  insurance  cases,  and  the  au- 
thorities applying  the  rule  in  such  cases 
are  there  collected. 

The  maxim,  Ex  dolo  malo  non  oritur  ac- 
tio, governs  in  all  these  cases.  It  would  be 
a  reproach  to  the  law  if  a  man  were  per- 
mitted to  evade  the  consequences  of  his  own 
wrongdoing  by  the  claim  that,  notwithstand- 
ing he  was  guilty  of  a  falsehood,  the  op- 
posite party  was  liable  because  he  negli- 
gently believed  it. 

Of  course,  there  are  cases  where  it  is 
apparent  that  the  party  alleging  fraud  could 
not  have  been  deceived.  He  cannot  close 
his  eyes  and  refuse  to  see  what  is  within 
plain  view.  A  man  selling  a  cow  to  a  farmer 
or  dairyman  in  his  right  mind  reprei^ents 
that  she  is  a  good  Jersey  cow.  They  are 
both  looking  at  the  cow  at  the  time,  and 
she  has  horns  3  feet  long,  with  all  the  other 
appearances  of  a  common  range  cow.  The 
buyer  could  not  believe  the  seller  in  that 
case.  He  could  not  be  deceived;  for  the 
very  appearance  of  the  animal,  to  anyone 
familiar  with  cows,  would  inform  the  pro- 
spective purchaser  that  the  seller  was  lying. 
His  testimony  that  he  was  deceived  could 
not  be  believed  in  such  a  case,  no  matter 
how  stoutly  he  swore  to  it.  Not  because  of 
negligence,  but  because  the  statement  that 
he  was  deceived  would  be  so  unreasonable 
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as  to  be  incredible.  So  in  cases  where  per- 
sons able  to  read  sign  written  instruments, 
they  arc  conclusively  presumed  to  know  the 
contents;  but  if  artifice  or  active  fraud  is 
resorted  to  to  prevent  them  from  reading 
the  instrument,  they  may  rely  upon  the 
fraud  as  a  defense.  Whether  a  person  is 
or  is  not  deceived  by  misstatements  of  an- 
other is  a  question  of  fact;  and  if  he  is 
actually  deceived  by  active,  positive  fraud, 
he  can  always  set  up  the  fraud  as  a  de- 
fense, when  sued  on  the  contract,  or  as  a 
groimd  for  recovery,  where  he  has  on  his 
part  performed  the  terms  of  the  contract. 

It  is  urged  that  the  court  erred  ita  over- 
ruling plaintiff's  motion  to  strike  out  the 
paragraph  of  the  answer,  the  substance  of 
which  is  set  out  above.  A  pleading  can  be 
attacked  by  a  motion  only  when  it  is  re- 
dundant or  irrelevant.  The  question  of 
whether  it  states  a  cause  of  action  or  de- 
fense can  only  be  raised  by  demurrer.  But, 
as  appears  from  what  has  been  said,  the 
paragraph  stated  a  defense,  and  was  good 
against  a  demurrer.  Other  questions  are 
made  with  reference  to  instruction  given  and 
refused,  but  they  are  all  based  upon  the 
proposition  that  defendant  was  negligent  in 
not  ascertaining  for  himself  the  amount  of 
land.  The  plaintiff  cannot  raise  this  ques- 
tion. 

The  judgment  should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


OREGGX  SUPREME  COURT. 

C.  H.  PAGE,  Appt., 

V. 

A.  H.  FORD  et  al.,  Impleaded,  etc.,  Respts. 

(—  Or.  —,  131  Pac.  1013.) 

Mortirage  —  suit  on  note  —  deficiency 
Jadgment. 

1.  A  statute  forbidding  a  deficiency  judg- 
ment on  a  mortgage  given  to  secure  the 


purchase  price  of  real  estate,  or  the  note 
or  obligation  secured  by  the  same,  does  not 
prevent  a  suit  on  the  note  independently 
of  the  mortgage,  in  which  a  personal  judg- 
ment for  its  full  amount  may  be  given. 

Bills  and  notes  —  alternative  indorse- 
ment —  effect. 

2.  An  indorsement  making  a  note  pay- 
able in  the  alternative  to  one  or  the  other 
of  two  persons  named  does  not  destroy  its 
negotiability  under  the  negotiable  instru- 
ment act. 

Same  —  provision  in  mortgage  —  effect 
on  negotiability  of  note. 

3.  The  insertion  in  a  mortgage  given  to 
secure  a  note,  both  instruments  being  exe- 
cuted at  the  same  time  as  part  of  the  same 
transaction  of  a  provision  that  the  mort- 
gagor shall  pay  all  taxes  assessed  against 
the  note  or  mortgage,  does  not,  where  the 
note  does  not  incorporate  the  provisions 
of  the  mortgage,  render  the  note  non-ne- 
gotiable as  creating  an  uncertainty  in  the 
amount  due,  since  the  instruments  are 
not  to  be  construed  together  as  forming 
only  one  contract. 

Same  —  indorsement  by  officer  of  cor- 
poration —  presnmptlon. 

4.  The  indorsement  of  a  note  payable  to 
a  corporation,  by  one  signing  as  its  offi- 
cer, is  presumed  to  be  a  corporate  act. 

Contract  —  to  deliver  timber  —  absence 
of  ownership  —  effect. 

6.  Want  of  ownership  of  the  timber  by  the 
contracting  party  at  the  time  the  contract 
is  made  does  not  constitute  a  breach  of  a 
contract  to  deliver  a  certain  gross  quantity 
of  timber  at  the  rate  of  a  certain  number 
of  feet  per  year. 

Bills  and  notes  —  lack  of  considera- 
tion —  bona  fide  holders. 

6.  Lack  of  consideration  is  no  defense  to 
a  note  in  the  hands  of  a  bona  fide  holder 
for  value. 

Corporation  —  authority  of  president  — 
indorsement  of  note. 

7.  Authority  conferred  upon  the  presi- 
dent of  a  bank  to  sign  notes  and  checks 
of  the  corporation  and  to  disburse  moneys 
on  behalf  of  the  corporation  includes  au- 
thority to  indorse  the  company's  notes. 

(April  29,  1913.) 


Note. '-^  Effect  of  statutory  provision 
abolishing  deficiency  judgments  for 
mortgage  debts, 

"Under  the  origin|il  equity  practice,  un- 
modified by  any  statute  or  authorized  rule 
of  court,  a  proceeding  to  foreclose  a  mort^ 
gage  was  strictly  in  rem,  and  consequently 
the  court  had  no  authority  to  render  a  per- 
sonal judgment  against  the  mortgagor  or 
any  other  defendant,  either  for  the  whole 
debt  or  for  the  deficiency,  plaintiff  being 
obliged  in  case  of  such  a  deficiency  to  pur- 
sue his  remedy  by  a  separate  action  at  law. 
But  statutes  have  now  been  enacted  in  most 
jurisdictions  which  permit  the  court,  either 
to  include  in  the  foreclosure  decree  a  pro- 
46  L.R.A.(N£.) 


vision  ordering  the  payment  of  the  de- 
ficiency if  any  shall  arise,  or  after  the 
report  of  the  sale  has  been  filed,  showing 
such  a  deficiency,  to  make  a  further  order, 
in  the  same  cause,  directing  its  payment  by 
the  party  liable."    27  Cyc.  1761. 

The  present  note,  however,  is  con- 
cerned only  with  statutes  abolishing  de- 
ficiency judgments.  Very  few  statutes  of 
that  kind  have  been  enacted.  The  statutes 
which  seek  to  change  the  rights  and  rem- 
edies of  mortgagor  and  mortgagee  have 
more  frequently  taken  other  courses,  such 
as  confining  the  remedy  of  the  mortgagee 
to  one  action,  or  to  the  mortgaged  prem- 
ises in  absence  of  a  bond,  or  preventing  a 
second  action  after  foreclosure  begun  un- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  in  defendants'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  promissory  note.     Reversed. 

Statement  by  McBride,  Ch.  J.: 
This  is  an  action  brought  by  the  appel- 
lant, C.  H.  Page,  to  recover  the  amount  due 
on  a  promissory  note  executed  by  respond- 
ents to  the  Orcgon-Idal.0  Company,  a  cor- 
poration, and  by  it  transferred  to  appellant. 
The  note  was  executed  August  15,  1910,  by 
respondents,  and  by  the  terms  thereof  they 
promised  to  pay  to  the  order  of  the  Oregon- 
Idaho  Company  the  sum  of  $15,000  on  or 
before  six  months  thereafter,  Tvith  interest 
at  the  rate  of  6  per  cent  per  annum,  and  a 
reasonable  sum  as  attorneys'  fee  in  case  of 
suit  or  action.  The  note  was  given  as  part 
of  the  purchase  price  of  eertain  real  estate 
and  personal  property.  On  the  margin  of 
the  note  these  words  were  written:  "This 
note  is  secured  by  mortgage  of  even  date 
given  to  secure  the  balance  of  the  purchase 
price  of  the  property  described  in  said  mort- 
gage." The  real  estate  consisted  of  land 
on  which  was  a  sawmill.  The  personal  prop- 
erty consisted  of.  certain  tools,  machinery, 
and  lumber.  The  defendants  answered:  (1) 
That  the  note  was  given  as  a  part  of  the 
purchase  price  of  certain  real  estate  sold 
by  the  said  Oregon-Idaho  Company  to  de- 


fendants A.  H.  Ford  and  F.  F.  Williams, 
and  that  at  the  same  time  and  as  a  part  of 
such  consideration  said  Oregon-Idaho  Com- 
pany entered  into  a  contract  with  such  de- 
fendants to  furnish  and  deliver  to  them 
200,000,000  feet  of  logs,  not  less  than  10,000,- 
000  feet  the  first  year,  and  from  15,000,000 
to  25,000,000  feet  each  succeeding  year,  until 
the  200,000,000  feet  should  be  delivered. 
That  the  note  had  not  been  transferred  to 
appellant  by  said  corporation  or  by  its 
authority,  and  said  contract  had  been 
breached  by  said  Oregon-Idaho  Company, 
and  defendants  damaged  thereby  in  a  sum 
exceeding  the  amount  of  the  note;  hence  the 
action  should  abate.  (2)  That,  the  note 
being  for  the  balance  of  the  purchase  price 
of  real  estate,  and  secured  by  a  mortgage 
thereon,  no  personal  judgment  could  be  re- 
covered. A  copy  of  the  mortgage  was  set 
forth,  and  it  appears  therefrom  that  the 
note  was  given  as  a  part  of.  the  purchase 
price  of  certain  real  estate  and  personal 
property  covered  by  the  mortgage.  A  de- 
murrer to  this  defense  was  sustained  by  the 
court.  (3)  It  was  averred  as  a  defense  tu 
the  action  that  the  Oregon-Idaho  Company 
had,  since  the  execution  of  such  note,  mort- 
gage, and  contract,  been  adjudged  a  bank- 
rupt, and  that  the  note  had  not  been  trans- 
ferred to  appellant  by  authority  of  such 
corporation ;  hence  the  trustee  in  bankruptcy 
was  the  real  party  in  interest.      (4)   That 


less  leave  of  court  is  obtained.  These  va- 
vious  forms  of  statutory  provisions  have 
been  excluded,  and  the  note  has  in  general 
been  confined  to  such  provisions  as  in 
terms  abolish  the  deficiency  judgment. 

The  provisions  of  the  Nebraska  Code  au- 
thorizing a  deficiency  judgment  were  re- 
gealed  by  chapter  93  of  the  Laws  of  1897. 
ection  848  of  the  Code  of  this  state  pro- 
vided that  after  a  petition  for  foreclosure 
shall  be  filed,  and  while  the  same  is  pend- 
ing, and  after  a  decree  rendered  thereon, 
*'no  proceedings  whatever  shall  be  had  at 
law  for  the  recovery  of  the  debt  secured  by 
the  mortgage  or  any  part  thereof  unless 
authorized  by  the  court."  Chapter  95  of 
the  Laws  of  1897  amended  this  section  by 
striking  out  the  words,  "unless  authorized 
by  the  court,"  thus  leaving  the  statute  in 
effect  a  prohibition  against  a  deficiency 
judgment  after  a  petition  for  foreclosure 
has  been  filed. 

This  change  in  the  law  did  not  apply  to 
pending  actions.  (Thompson  v.  West,  59 
Neb.  677,  49  L.R.A.  337,  82  N.  W.  13; 
Hanscom  v.  Meyer,  61  Neb.  798,  86  N.  W. 
381;  Patrick  v.  National  Bank,  63  Neb. 
200,  88  N.  W.  183;  Harris  v.  Nye,  3  Neb. 
[Unof.]  109,  91  N.  W.  250;  Wolcott 
V.  Henninger  1  Neb.  [Unof.]  552,  96 
N.  W.  612;  Wolff  V.  Phelps,  3  Neb. 
[Unof.]  511,  92  N.  W.  143);  nor  to 
mortgages  on  which  the  right  of  action  had 
accrued  but  on  which  suit  had  not  been 
45  L.R.A.(N.S.) 


commenced  (Merrill  v.  Miller,  2  Neb. 
[Unof.]  630,  89  N.  W.  606;  Brayton  v.  Oaks, 
2  Neb.  [Unof.]  693,  89  N.  W.  646;  Blumle 
V.  Kramer,  14  Okla.  366,  79  Pac.  255 )  ; 
nor  to  mortgages  executed  before,  but  not 
maturing  until  after,  the  act  took  effect 
(Burrows  v.  Vanderbergh,  69  Neb.  43,  95 
"N,  W.  57;  Daniels  v.  Mutual  Ben.  L.  Ins. 
Co.  73  Neb.  257,  102  N.  W.  458;  Hunter 
V.  Lang,  6  Neb.  [Unof.]  323,  98  N.  W.  ■ 
690). 

But  where  the  statute,  although  prohib- 
iting a  deficiency  decree  in  the  foreclosure 
proceedings,  provides  for  a  subsequent 
remedy  on  the  bond  for  any  deficiency,  it 
does  apply  to  existing  mortgages.  Newark 
Sav.  Inst.  V.  Forman,  33  N.  J.  Eq.  436; 
Toffey  V.  Atcheson,  42  N.  J.  Eq.  182,  6  Atl. 
885.  This  construction  of  the  statute  is 
approved  in  Allen  v.  Allen,  34  N.  J.  Eq. 
493. 

The  New  Jersey  statute  of  1880,  page 
255,  prohibits  a  deficiency  decree  in  the 
foreclosure  proceedings,  but  provides  that 
if,  upon  the  sale  of  the  mortgaged  premises 
under  the  foreclosure  proceedings,  the  prem- 
ises should  not  sell  for  a  sum  sufiicient  to 
satisfy  the  debt,  interest  and  costs,  then 
and  in  such  a  case  it  shall  be  lawful  to 
proceed  on  the  bond  for  the  deficiency.  New- 
ark Sav.  Inst.  V.  Forman,  33  N.  J.  Eq.  436.   • 

Under  this  statute  there  can  be  no  de- 
ficiency decree  rendered  in  the  foreclosure 
procedin^.    Ibid. ;  Naar  v.  Union  &  £.  Land 
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plaintiff  purchased  the  note  with  knowledge 
of  the  fact  that  said  contract  to  supply 
defendants  with  logs  was  a  part  of  the  con- 
sideration therefor,  and  that  such  contract 
had  been  breached,  and  alleged  damages  in 
excess  of  the  amount  due  on  the  note.  To 
the  first,  third,  and  fourth  defenses  appel- 
lant replied,  denying  the  same,  and  alleged 
that  prior  to  any  breach  of  the  contract  for 
logs,  if  any  occurred,  defiendants  sold  and 
assigned  such  contract  to  the  Cow  Creek 
Mill   Company,  a  corporation. 

At  the  trial  the  court  overruled  respond- 
ents' contention  that  the  holder  of  a  note 
given  for  the  balance  of  the  purchase  price 
of  real  estate  and  secured  by  a  mortgage 
thereon  is  confined  to  the  remedy  of  fore- 
closing the  mortgage,  and  held  that  such 
holder  may  ignore  the  mortgage  and  recover 
a  personal  judgment  in  an  action  on  the 
note.  The  note,  as  stated,  was  executed  by 
the  respondents  to  the  Oregon-Idaho  Com- 
pany, and  was  by  such  company  indorsed: 
"Pay  to  order  of  Frank  Smith.  Oregon- 
Idaho  Co.,  by  L.  R.  Ferbache,  President." 
Smith  indorsed  it  back  in  the  form  follow- 
ing: "Without  recourse  pay  to  the  order 
of  the  Oregon -Idaho  Co.  or  L.  R.  Ferbache. 
Frank  E.  Smith."  It  was  then  indorsed  to 
appellant  thus:  "Pay  to  Chas.  H.  Page,  or 
order,  this  9th  day  of  September,  1910.  L. 
R.  Ferbache,  President  Oregon-Idaho  Co."  I 
and  "For  value  received,  I  hereby  guarantee 


^the  payment  of  the  within  note  absolutely 
without  condition,  and  waive  demand,  notice, 
or    protest   for    nonpayment.     L.    R.    Fer- 
bache."    The  court  ruled  that  the  indorse- 
ment by   Smith   "to  the  order  of   Oregon- 
Idaho  Co.  or  L.  R.  Ferbache"  was  an  alter- 
native    indorsement     and     destroyed     the 
negotiability  of  the  note.    It  was  also  con- 
tended by  respondents  that  at  the  time  the 
Oregon-Idaho    Company    entered    into    the 
contract  to  furnish  respondents  200,000,000 
feet  of  logs,  it  did  not  own  land  upon  which 
there    was    any    such    quantity    of    timber, 
and  that  that  fact  operated  as  a  breach  of 
the  contract  at  the  moment  it  was  made; 
and  the  court  so  held,  or  at  least  admitted 
testimony  tending  to  show,  that  said  com- 
pany then  had  not  over  40,000,000  feet  of 
timber,  and  the  court  refused  to   instruct 
the  jury  that  the  mere  fact,  if  they  so  found 
it,  that  said  company  did  not  own  land  on 
which  there  was  200,000,000  feet  of  timber 
at  the  date  the  contract  was  executed  would 
not  constitute  a  breach  df  the  contract. 

Messrs.  C.  W.  Fulton  and  King  &  Sax- 
ton,  for  appellant: 

Section  426,  L.  O.  L.  (L.  1903,  p.  252), 
did  not  affect  or  abrogate  the  rule  at  com- 
mon law  which  permitted  an  action  at  law, 
on  a  note  secured  by  mortgage,  to  recover 
a  personal  judgment. 

Marling  v.  Maynard,  129  Wis.  680,  109 


Co.  34  N.  J.  Eq.  Ill;  Allen  v.  Allen,  34  N. 
J.  Eq.  493;  Toffey  v.  Atcheson,  42  Is.  J.  Eq. 
182,  6  Atl.  885. 

Kor  can  there  be  a  decree  in  the  fore- 
closure proceedings  against  a  purchaser 
from  the  mortgagor  who  has  assumed  the 
payment  of  the  mortgage  debt.  Allen  v. 
Allen,  34  N.  J,  Eq.  493;  Chancellor  v.  Trap- 
hagen,  41  N.  J.  Eq.  369,  3  Atl.  263,  7  Atl. 
505. 

The  court  was  of  the  opinion  in  Allen 
▼.  Allen,  supra,  that  the  statute  does  not 
prevent  a  separate  equitable  suit  to  en- 
force the  equitable  obligation  of  grantees 
of  the  mortgaged  premises,  who  assumed, 
with  their  grantor,  the  mortgage  debt^ 

The  action  provided  for  by  this  statute 
for  the  recovery  of  any  deficiency  cannot 
be  brought  upon  the  bond  as  a  common-law 
obligation  in  another  state,  where  all  the 
parties  were  residents  of  the  state  of  New 
Jersey  at  the  time  the  mortgage  and  bonds 
were  given,  and  it  was  intended  that  the 
existing  laws  of  that  state  should  control, 
not  only  as  to  the  binding  force  of  the  bond 
and  mortgage,  but  as  to  their  manner  of 
enforcement.  Hutchinson  v.  Ward,  114 
•App.  Div.  156,  99  N.  Y.  Supp.  709.  This 
construction  of  the  New  Jersey  statute  was 
overruled  in  a  subsequent  appeal  of  this 
case  in  192  N.  Y.  375,  127  Am.  St.  Rep. 
909,  85  N.  E.  390,  where  it  is  held  that  such 
an  action,  4f  brought  within  the  time  lim- 
45  L.R.A.(N.S.) 


ited  by  the  statute,  may  be  maintained  in 
the  courts  of  another  state. 

This  statute  was  held  applicable  to  an 
action  outside  the  state  also  in  Sea  Grove 
Bldg.  &  L.  Asso.  V.  Stockton,  148  Pa.  146, 
23  Atl.  1063;  Newman  v.  Brigantine  Beach 
R.  Co.  15  Pa.  Co.  Ct.  625. 

In  dictum  in  Baldwin  v.  Flagg,  43  N.  J. 
L.  495,  the  court  states  that  under  this 
law  the  mortgagee  might  sue  on  the  bond 
as  soon  as  it  becomes  due  and  payable,  as 
well  as  bring  a  suit  for  foreclosure;  and  a 
subsequent  statute  which  postponed  an  ac- 
tion on  the  bond  until  after  the  foreclosure 
proceedings  was  held  unconstitutional  as 
to  antecedent  obligations  in  the  Baldwin 
Case.  This  holding  was  approved  in  Cod- 
dington  v.  Bispham,  36  N.  J.  Eq.  574. 
Likewise  a  limitation  requiring  suit  on  the 
bond  tf>  be  brought  within  six  months  from 
date  of  sale  of  mortgaged  premises  was  held 
unconstitutional  as  te  antecedent  obliga- 
tions in  Morris  v.  Carter,  46  N.  J.  L,  260. 
The  latter  limitation  was  applied  in  Sea 
Grove  Bldg.  &  L.  Asso.  v.  Stockton,  148 
Pa.  146,  23  Atl.  1063,  in  a  suit  on  a  mort- 
gage bond  entered  into  subsequent  to  the 
enactment  of  the  statutes.  These  holdings 
have  only  an  indirect  bearing  upon  the 
effect  of  a  provision  abolishing  deficiency 
judgments,  and  are  shown  here  only  as  il- 
lustrative of  statutes  modifying  actions 
on  the  bond  or  for  a  deficiency. 

W.  A.  E, 
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N.  W.  637 ;  Frank  v.  Davis,  135  N.  Y.  277, 
17  L.R.A.  306,  31  N.  E.  1100;  Demond  v. 
Crary,  9  Fed.  750;  Newark  Sav.  Inst.  v. 
Forman,  33  N.  J.  Eq.  436;  Baldwin  v. 
Flagg,  43  N.  J.  L.  495. 

A  note  negotiable  when  issued  continues 
to  be  negotiable  until  restrictively  indorbed. 
An  alternative  indorsement  is  not  restric- 
tive. 

Union  Bank  v.  Spies,  161  Iowa,  178,  130 
N.  W.  928;  Selover,  Neg.  Inst.  2d  ed.  75; 
Crawford,  Anno.  Neg.  Inst.  Law,  3d  ed.  p. 
20;  Bunker,  Anno.  Neg.  Inst.  Law,  p.  46; 
Norton,  Bills  &  Notes,  60;  English  Bills  of 
Exchange  Act,  §  7,  subd.  12. 

A  provision  in  a  mortgage  requiring  the 
mortgagor  to  pay  all  taxes  on  the  mort- 
gage and  indebtedness  secured  thereby  does 
not  render  non-negotiable  a  note  evidencing 
such  indebtedness. 

7  Cyc.  599;  Hunter  v.  Clarke,  184  111. 
168,  75  Am.  St.  Rep.  160,  56  N.  E.  297; 
Farmer  v.  First  Nat.  Bank,  89  Ark.  132, 
131  Am.  St.  Rep.  79,  116  S.  W.  1141;  City 
Nat  Bank  v.  Goodloe-McClelland  Commis- 
sion Co.  93  Mo.  App.  123 ;  Cedar  Rapids  if  at. 
Bank  v.  Barnes,  —  Tex.  Civ.  App.  — ,  142 
S.  W.  632;  Massey  v.  Camden  &  T.  R.  Co. 
78  N.  J.  Eq.  539,  80  Atl.  557,  Ann.  Cas. 
1912  B,  1246;  Thorp  v.  Mindeman,  123  Wid. 
149,  68  L.R.A.  146,  107  Am.  St.  Rep.  1003, 
101  N.  W.  417;  Frost  v.  Fisher,  13  Colo. 
App.  3^2,  58  Pac.  872;  State  Nat.  Bank  v. 
Cudahy  Packing  Co.  126  Fed.  543,  67  C.  C. 
A.  662,  134  Fed.  538. 

Where  a  note  is  secured  by  a  mortgage, 
the  former  is  the  principal  and  the  latter 
the  incident. 

Bamberger  v.  Geiser,  24  Or.  207,  33  Pac. 
609;  Carpenter  v.  Longan,  16  Wall.  273, 
21  L.  ed.  314. 

Messrs.  Piatt  &  Piatt  and  J.  O.  Bailey, 
for   respondents  Williams   et  al.: 

The  provision  in  the  mortgage  as  to  the 
payment  of  taxes  on  the  debt  will  be  con- 
strued as  a  part  of  the  original  undertaking. 

Roblee  v.  Union  Stock  Yards  Bank,  69 
Neb.  180,  95  N.  W.  61;  Iowa  Nat.  Bank  v. 
Carter,  144  Iowa,  716,  123  N.  W.  237; 
Cornish  v.  Woolverton,  32  Mont.  456,  108 
Am.  St.  Rep.  598,  81  Pac.  4;  Armijo  v. 
Henry,  14  N.  M.  181,  25  L.R.A.(N.S.)  276, 
89  Pac.  305 ;  Garnett  v.  Meyers,  65  Neb.  280, 
91  N.  W.  400,  94  N.  W.  803;  Bradtfeldt  v. 
Cooke,  27  Or.  194,  50  Am.  St.  Rep.  701,  40 
Pac.  1;  Hull  v.  Angus,  60  Or.  95,  118  Pac. 
284;  Phelps  v.  Mayers,  126  Cal.  549,  58 
Pac.  1048;  Wood  v.  Ridgeville  College,  114 
Ind.  320,  16  N.  E.  619;  Cabbell  v.  Knote, 
2  Kan.  App.  68,  43  Pac.  309. 

All  debts,  whether  on  contract  note  and 
mortgage,  or  otherwise,  are  assessable  as 
personal  property. 

L.  0.  L.  §  3553;  Poppleton  v.  Yamhill 
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County,  8  Or.  338;  Marshall- Wells  Hard- 
ware Co.  V.  Multnomah  County,  68  Or.  469, 
115  Pac.  150. 

The  provision  in  the  mortgage  relating 
to  the  assessment  of  taxes  on  the  indebted- 
ness renders  the  amount  of  the  indebtedness 
uncertain  and  the  note  non-negotiable. 

7  Cyc.  596;  Farquhar  v.  Fidelity  Ins. 
Trust  &  S.  D.  Co.  13  Phila.  473,  Fed.  Cas. 
No.  4,676;  Howell  v.  Todd,  Fed.  Cas.  No. 
6,783;  Smith  v.  Myers,  207  111.  126,  69  N. 
E.  858;  Brooke  v.  Struthers,  110  Mich.  562, 
35  L.R.A.  536,  68  N.  W.  272;  Garnett  v. 
Meyers,  66  Neb.  280,  91  N.  W.  400,  94  N. 
W.  803;  Allen  v.  Dunn,  71  Neb.  831,  99 
N.  W.  680;  Hull  v.  Angus,  60  Or.  95,  118 
Pac.  284;  Consterdine  v.  Moore,  65  Neb. 
291,  101  Am.  St.  Rep.  620,  91  N.  W.  399, 
96  N.  W.  1021;  Iowa  Nat.  Bank  v.  Carter, 
144  Iowa,   716,   123   N.   W.   237. 

Instruments  indorsed  in  the  alternative 
are  non-negotiable. 

1  Dan.  Neg.  Inst.  4th  ed.  §  103;  Ran- 
dolph Com.  Paper,  §  156,  p.  233;  Tiedeman, 
Com.  Paper,  §  18,  p.  41;  Musselman  v. 
Oakes,  19  111.  81,  68  Am.  Dec.  583;  Walrad 
V.  Petrie,  4  Wend.  576;  Osgood  v.  Pearsons, 
4  Gray,  455;  Quinby  v.  Merritt,  11  Humph. 
440;  Story,  Bills  of  Exchange,  §  54;  1  Par- 
sons, Bills  &  Notes,  34;  Thomson,  Bills, 
12;  Watson  v.  Evans,  1  Hurlst.  &  C.  G63, 
32  L.  J.  Exch.  N.  S.  137;  Norton,  Bills  & 
Notes,  p.  61. 

The  note  and  mortgage  were  given  for 
the  balance  of  the  purchase  price  of  real 
property,  and  the  holder  of  the  note  is  lim- 
ited to  the  proceeds  arising  from  the  sale 
of  the  property. 

L.  0.  L.  §  426;  Church  of  the  Holy  Trin- 
ity v.  United  States,  143  U.  S.  457,  36  L. 
ed.  226,  12  Sup.  Ct.  Rep.  511;  Perry  v. 
Strawbridge,  209  Mo.  621,  16  L.R.A.(N.S.) 
245,  123  Am.  St.  Rep.  610,  108  S.  W.  641, 
14  Ann.  Cas.  92;  Jones  v.  New  York  Guar- 
anty &  Indemnity  Co.  101  U.  S.  622,  25  L. 
ed.  1030. 

The  signature  "L.  R.  Ferbache,  President 
Oregon-Idaho  Company,"  was  not  the  sig- 
nature of  the  Oregon-Idaho  Company,  but 
merely  descriptio  personce, 

Dan.  Neg.  Inst.  4th  ed.  §  403;  Heaton  v. 
Myers,  4  Colo.  59;  Chamberlain  v.  Pacific 
Wool  Growing  Co.  54  Cal.  103;  Prescott 
V.  Hixon,  22  Ind.  App.  139,  72  Am.  St.  Rep. 
291,  53  N.  E.  391;  Taylor  v.  Reger,  18 
Ind,  App.  466,  63  Am.  St.  Rep.  352,  48  N. 
E.  262;  Gavazza  v.  Plummer,  53  Wash.  14, 
42  L.R.A.(N.S.)    1,   101   Pac.  370. 

The  whole  transaction  shows  that  appel- 
lant was  dealing  with  Ferbache  individual- 
ly, and  not  with  the  corporation. 

Manhattan  L.  Ins.  Co.  v.  Forty-second 
Street  &  G.  Street  Ferry  R.  Co.  139  N.  Y. 
146,   34   N.   E.   776;    Farrington   v.    South 
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Boston  R.  Co.  150  Mass.  406,  5  L.R.A.  S49, 
15  Am.  St.  Rep.  222,  23  N.  E.  109;  Cole- 
man V.  Stocke,  159  Mo.  App.  43,  139  S.  W. 
216;  Leigh  v.  American  Brake-Beam  Co. 
205  111.  147,  68  N.  E.  713;  Rochester  &  C. 
lump.  Road  Co.  v.  Paviour,  52  L.R.A.  790, 
note. 

Messrs.  Manning  &  White  for  respond- 
ents Ford  et  al. 

McBride,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  are  four  questions  arising  on  this 
appeal,  namely:  (1)  Is  one  who  holds  a 
note  given  for  a  balance  due  on  the  pur- 
chase price  of  real  and  personal  property 
iiecured  by  a  mortgage  on  such  property  re- 
stricted to  the  remedy  of  foreclosing  the 
mortgage  and  a  sale  of  such  mortgaged 
property?  (2)  Did  the  aforesaid  alternative 
indorsement  render  the  note  non-negotiable? 
(3)  Did  the  provision  in  the  mortgage  that 
the  mortgagors  should  pay  taxes  assessed 
against  the  note  or  mortgage  render  the  note 
non-negotiable?  (4)  Did  the  fact  that  at 
the  time  the  Oregon-Idaho  Company  under- 
took to  supply  respondents  with  200,000,- 
000  feet  of  thgs  within  a  period  of  years,  it 
did  not  own  land  containing  that  quantity 
of  timber  constitute  a  breach  of  such  con- 
tract? 

A  correct  solution  of  the  first  proposi- 
tions turns  upon  the  construction  to  be 
placed  upon  §  426,  L.  O.  L.,  which  is  as 
follows:  "When  judgment  or  decree  is 
given  for  the  foreclosure  of  any  mortgage, 
hereafter  executed,  to  secure  payment  of  the 
balance  of  the  purchase  price  of  real  prop- 
erty, such  judgment  or  decree  shall  provide 
for  the  sale  of  the  real  property,  covered  by 
fiuch  mortgage,  for  the  satisfaction  of  the 
judgment  or  decree  given  therein,  and  the 
mortgagee  shall  not  be  entitled  to  a  defi- 
rnency  judgment  on  account  of  such  mort- 
gage or  note  or  obligation  secured  by  the 
same."  That  a  creditor  holding  a  note  se- 
cured by  mortgage  may  ignore  his  security 
and  bring  an  action  upon  the  note  is  settled 
beyond  the  pale  of  discussion.  Jones, 
Mortg.  4th  ed.  §§  1215,  1218,  1220.  The 
section  quoted,  by  its  terms,  is  applicable 
only  to  suits  for  the  foreclosure  of  mort- 
gages. The  plaintiff,  having  brought  his 
action  at  law  upon  the  note,  is  not  pre- 
cluded by  this  section  from  obtaining  the 
usual  judgment  rendered  in  such  cases. 
This  view  is  strengthened  by  an  examina- 
tion of  the  title  of  the  act  abolishing  de- 
ficiency judgments  which  is  as  follows: 
"An  Act  to  Abolish  Deficiency  Judgments 
upon  the  Foreclosure  of  Mortgages  to  Se- 
cure the  Unpaid  Balance  of  Purchase  Price 
of  Real  Property."  Session  Laws  1903,  p. 
252.  Bv  its  title,  as  well  as  by  its  text,  the 
45  L.r1a.(NjS'.) 


effect  of  the  act  is  confined  to  foreclosure 
suits.  It  will  be  noted  that  the  act  abolish- 
ing deficiency  judgments  upon  foreclosure 
makes  no  mention  of,  nor  does  it  purport 
to  repeal,  §  429,  L.  O.  L.,  which  is  as  fol- 
lows: "During  the  pendency  of  an  action 
at  law  for  the  recovery  of  a  debt  secured 
by  any  lien  mentioned  in  §  422,  a  suit  can- 
not be  maintained  for  the  foreclosure  of 
such  lien,  nor  thereafter,  unless  judgment 
be  given  in  such  action  that  the  plaintiff 
recover  such  debt  or  some  part  thereof,  and 
an  execution  thereon  against  the  property  of 
the  defendant  in  the  judgment  is  returned 
unsatisfied  in  whole  or  in  part." 

Did  the  alternative  indorsement  render 
the  note  non-negotiable?  This  is  a  question 
of  much  nicety,  involving  the  construction 
of  §  5841,  L.  0.  L.,  being  identical  with  § 
27,  uniform  negotiable  instruments  law,  as 
it  appears  in  Crawford  on  Negotiable  Instru- 
ments, which  first-mentioned  section  reads 
as  follows:  "The  instrument  is  payable  to 
order  where  it  is  drawn  payable  to  the  order 
of  a  specified  person,  or  to  him  or  his  order. 
It  may  be  drawn  payable  to  the  order  of 
(1)  a  payee  who  is  not  maker,  drawer,  or 
drawee;  or  (2)  the  drawer  or  maker;  or  (3) 
the  drawee;  or  (4)  two  or  more  payees 
jointly;  or  (6)  one  or  some  of  several 
payees;  or  (6)  the  holder  of  an  office  for 
the  time  being.  Where  the  instrument  is 
payable  to  order,  the  payee  must  be  named 
or  otherwise  indicated  therein  with  reason- 
able certainty."  At  common  law  a  note  so 
indorsed  was  non-negotiable.  1  Dan.  Neg. 
Inst.  4th  ed.  §  103;  Randolph,  Com.  Paper, 
§  155;  1  Parsons,  Bills  &  Notes,  p.  34, 
note;  Story,  Promissory  Notes,  §  33.  But 
this  rule  which  was  accompanied  with  many 
inconveniences,  and  was  supported  more  by 
archiac  precedent  than  sound  logic,  seems 
to  have  been  abrogated  by  the  uniform  nego- 
tiable instruments  act,  now  adopted  by 
thirty-four  states  of  the  Union.  Crawford, 
Neg.  Inst.  3d  ed.  p.  20;  Selover,  Neg.  Inst. 
2d  ed.  p.  75 ;  Union  Bank  v.  Spies,  161  Iowa, 
178,  130  N.  W.  928.  The  opinion  of  Mr. 
Crawford,  who  prepared  the  negotiable  in- 
struments act,  is  entitled  to  great  considera- 
tion. The  act  is  remedial  in  its  nature,  and 
should  be  liberally  construed.  We  conclude, 
therefore,  that  in  so  far  as  it  is  affected  by 
the  alternative  indorsement  the  note  was 
negotiable. 

The  third  proposition  raises  the  question 
as  to  whether  the  provision  in  the  mortgage 
requiring  the  mortgagor  to  pay  all  taxes 
that  might  thereafter  be  assessed  on  the 
note  renders  the  amount  due  thereon  uncer- 
tain, and  therefore  non-negotiable.  It  is 
contended  by  respondent  with  much  plausi- 
bility that  the  note  and  mortgage,  having 
boon  given  at   one  time,  and  as  part  of  the 
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same  transaction,  should  be  construed  to- 
gether as  one  instrument.  The  logical  effect 
of  this  argument  would  be  to  incorporate 
into  the  note  in  the  case  at  bar,  and  into 
every  other  note  executed  simultaneously 
with  and  to  secure  a  mortgage,  every  stipu- 
lation in  the  mortgage.  While  this  result 
does  not  seem  to  have  been  fully  appre- 
hended by  courts  holding  the  views  herein- 
after considered,  it  cannot  be  denied  that 
the  position  of  counsel  for  respondents  has 
respectable  authority  to  support  it.  The 
first  citation  is  7  Cyc.  596,  wherein  it  is 
stated:  "An  agreement  to  pay  taxes  that 
may  be  levied  on  a  note  renders  it  uncer- 
tain as  to  the  amount  to  be  paid  and  non- 
negotiable.*'  The  first  citation  in  the  notes 
to  Cyq.  under  the  text  quoted  is  Walker  v. 
'Ihompson,  108  Mich.  686,  66  N.  W.  584, 
which  supports  the  text,  and  which  is  evi- 
dently dealing  with  the  contents  of  the  note, 
and  not  with  its  collateral  security.  The 
note  there  considered  provided  on  its  face 
that  the  mortgagor  should  pay  all  taxes 
assessed  against  the  real  estate  described 
in  the  mortgage  given  to  secure  the  note; 
the  infirmity  appearing  on  the  face  of  the 
note  itself.  The  next  case  cited  under  the 
text  is  First  Nat.  Bank  v.  Bynum,  84  N. 
C.  24,  37  Am.  Rep.  604,  which  was  an  ac- 
tion on  an  unsecured  promissory  note, 
payable  on  a  certain  day  for  a  certain 
amount,  with  exchange  on  New  York  and 
counsel  fees  for  collecting  the  note  if  sued 
upon;  the  consideration  being  the  purchase 
of  an  engine  separator  which  it  was  stipu- 
lated in  the  note  was  to  remain  the  prop- 
erty of  the  payee  with  power  to  take 
possession,  and  to  declare  the  note  due  at 
any  time  the  payee  should  deem  it  insecure. 
These  conditions  appearing  on  the  face  of 
the  note,  the  court  seems  to  have  held  that 
the  provision  at  to  attorneys*  fees  and  the 
option  to  declare  the  note  due  at  any  time 
rendered  the  note  uncertain,  first,  as  to  the 
amount;  and,  second,  as  to  the  term  of  pay- 
ment. As  to  the  first  reason  assigned,  this 
court,  in  Peyser  v.  Cole,  11  Or.  39,  50  Am. 
Rep.  451,  4  Pac.  520,  and  also  in  Benn  v. 
Kutzschan,  24  Or.  28,  32  Pac.  763,  has  held 
to  the  contrary;  as  to  the  second,  the  al- 
leged infirmity  was  patent  on  the  face  of 
the  note.  Farquhar  v.  Fidelity  Ins.  Trust  & 
S.  D.  Co.  13  Phila.  473,  Fed.  Cas.  No.  4,676, 
and  Howell  v.  Todd,  Fed.  Cas.  No.  6,783, 
are  both  cases  in  which  the  agreement  to 
pay  taxes  on  the  notes  was  incorporated  in 
the  note  itself.  We  refer  to  these  cases,  not 
for  the  purpose  of  showing  that  they  do  not 
support  the  text,  which  they  undoubtedly 
do,  but  for  the  purpose  of  demonstrating 
that  the  citation  quoted  does  not  refer  to 
provisions  contained  in  a  mortgage  collateral 
to  a  note,  but  to  stipulations  contained  in 
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the  note  itself.  This  is  made  evident  by  the 
concluding  sentence  in  note  76,  p.  596,  7  Cyc. 
which  cites  the  above  authorities,  in  which 
it  is  stated:  "Such  provisions  in  a  eol^ 
(lateral  mortgage  will  not  render  the  note 
secured  by  it  non-negotiable,'* — citing  a 
number  of  authorities.  Another  authority 
cited  by  counsel  is  Brooke  v.  Struthers,  35 
L.R.A.  536.  This  case  appears  to  sustain 
counsel's  contention,  but  its  force  is  greatly 
weakened  by  the  comments  of  the  learned 
assistant  editor  of  L.R.A.,  Mr.  Farnham, 
author  of  Farnham  on  Waters,  from  whose 
notes  on  this  case  we  quote  the  following 
excerpts:  "The  coi)fiicting  opinions  of  the 
judges  in  Brooke  v.  Struthers  and  Wilson  v. 
Campbell,  110  Mich.  580,  35  L.R.A.  544,  68 
N.  W.  278,  upon  this  question  disclose  a 
singular  situation.  This  situation  has  been 
approached  gradually,  apparently  with  no 
thought  as  to  the  logical  conclusions  of  the 
rulings  made  from  time  to  time."  And, 
further  speaking  of  this  and  other  de* 
cisions  tending  in  the  same  direction,  he  ob- 
serves: "The  tendency  of  these  decisions 
was  pointed  out  by  Hough,  J.,  in  a  dissent- 
ing opinion  in  Noell  v.  Gaines,  68  Mo.  649, 
in  which  he  states  that,  with  the  exception 
of  Brownlee  v.  Arnold,  60  Mo.  79,  *I  have 
been  unable  to  find  a  single  case  in  the 
books  which  holds  that  the  owner  of  a 
note  secured  by  mortgage  is  bound  by  the 
terms  of  the  mortgage  if  he  knows  of  its  ex- 
istence, although  he  may  not  wish  to  resort 
to  or  rely  upon  the  mortgage  security.' 
Continuing,  he  said  that  the  rule  that  two 
instruments  executed  at  the  same  time  are 
to  be  read  together  was  never  intended  to 
be  so  applied  as  to  make  a  negotiable  prom- 
issory note  and  a  mortgage  contempora- 
neously or  subsequently  executed  to  secure 
its  payment  as  much  one  instrument  as  if 
they  were  one  in  form.  The  rule  relates  to 
an  entirely  different  class  of  cases.  A  note 
and  mortgage'  do  not  constitute  a  single 
contract.  They  are  separate  instruments 
executed  for  different  purposes,  and  differ  in 
nature.  The  mortgage  is  governed  by  the 
law  of  real  property,  and  the  note  by  the 
law  merchant.  If  the  holder  of  a  negotiable 
note  secured  by  a  mortgage  chooses  to  dis- 
regard or  abandon  the  mortgage  security, 
undoubtedly  he  may  do  so,  and  the  note 
will  then  be  enforced  according  to  its  terms 
and  the  law  of  negotiable  paper.  If  the 
note  and  mortgage  are  but  one  instrument, 
the  note  will  lose  its  character  as  a  prom- 
issory note,  and  become  an  ordinary  con- 
tract merely.  This  difficulty  seems  to  Kave 
presented  itself  very  strongly  to  the  Michi- 
gan court  in  the  cases  of  Brooke  v.  Struth- 
ers and  Wilson  v.  Campbell,  and  the  court 
seems  to  be  unable  to  dispose  of  the  ques- 
tion, while  no  other  case  has  been   found 
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which   paflses  upon   the  exact   point   upon 
which  this  court  split.    The  diflSculty  ap- 
pears to  be  in  the  attempt  to  apply  the  rule 
governing  the  construction  of  different  in- 
struments executed  at  the  same  time.    If 
that  rule  is  to  be  applied  to  such  a  transac- 
tion,  the  logical  conclusion  would  seem  to 
be  that  the  result  of  the  transaction  is  sim- 
ply a  contract  which  cannot  be  regarded  as 
negotiable.    The   other   alternative   is   that 
which     appears    to    have    been    originally 
adopted,  that  the  mortgage   is  simply  an 
incident  to  the  note,  and  is  to  be  regarded 
as  the  pledge  of  any  other  collateral  secur- 
ity would  ^  regarded,  so  that  the  note  will 
be  enforced  by  the  holder  according  to  its 
terms  and  the  law  merchant,  and  for  his 
additional  security  he  will  have  the  right 
to  relj  on  the  collateral   mortgage   which 
was    executed    to    accompany    the    paper." 
Gamett  v.  Meyers,  65  Neb.  280,  91  N.  W. 
400,  94  N.  W.  803,  is  an  opinion  support- 
ing   defendant's    contention.       The   matter 
arose  upon  an  action  to  foreclose  a  mort- 
gage upon  real  estate,  which  mortgage  was 
given  to  secure  a  promissory  note  negoiia: 
ble  by   its  terms,  upon  the  face  of  which 
was  written  a  memorandum  similar  to  that 
appearing  upon  the  note  in  the  case  at  bar. 
The   mortgage   contained  a   stipulation   as 
follows:  "The  said  parties  of  the  first  part 
hereby  agree  to  pay  all  the  taxes  and  as- 
sessments   levied    upon    the    said    premises 
and  all  taxes  and  assessments  levied  upon 
the  holder  of  this  mortgage  for  and  on  ac- 
count of  the  same    .     .    .    when  the  same 
are,  respectively,  due."    It  was  also  stipu- 
lated that  in  case  of  nonpayment  of  such 
taxes    the   holder   of   the   mortgage   might 
declare  the  debt  due  and  foreclose  the  mort- 
gage.   Upon  the  first  hearing  of  the  case 
(65  Neb.  280,  91  N.  W.  400)  the  court  held 
that  the  stipulation  to  pay  the  taxes  on  the 
mortgage   did   not   affect   the   negotiability 
of  the  note;  but  upon  a  rehearing  it  was 
held  that  the  note  and  mortgage,  having 
been  executed  at  the  same  time,  must  be 
construed  together,  that  the  provision  for 
the  payment  of  future  taxes  rendered  the 
amount  of  the  debt  uncertain,  and  that  for 
that  reason   the   note  was   non-negotiable. 
The  court  does  not,  in  our  opinion,   draw 
clearly    the    distinction    between    the    debt 
created  by  the  mortgage  and  the  debt  evi- 
denced by  the  note.    The   note   as  a  note 
was  for  a  sum  certain.    The  mortgage  was 
a  contract  to  secure  that  note,  and  also  a 
contract   to   secure   the   mortgagee    against 
tbe  payment  of  possible  future  taxes.    Here 
were  practically  three  contracts :    One  creat- 
ing a  personal  liability  for  the  sum  men- 
'  tioned  in  the  note  and  governed  by  the  law  i 
merchant;    another    to   secure    payment    of  I 
the  note  and  interest;  and  a  new  contract' 

to  pay  the   taxes  on  the   mortgage.     This 
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was  called  to  the  attention  of  the  court,  who 
answered    by   saying:    "It   is   said   by   the 
plaintiff  that  there  are  two  causes  of  action 
'one  at  law  upon  the  bond,  seeking  personal 
liability  regardless  of  the  lien;  the  other  a 
proceeding  to  enforce  the  security,  regard- 
less of  the  personal  liability.*    This  is  true, 
but  in  an  action  at  law  upon  the  note,  and 
without    seeking    to   enforce   the    security, 
the  plaintiff  no  doubt  might  allege  that  in 
a  writing  executed  with  the  note,  and  as  a 
part  of  the  same  transaction,  it  was  agreed 
that  the  maker  of  the  note  should  pay  taxes 
that  might  be  assessed   against  the  holder 
of  the  note  by  reason  thereof,  and  that  such 
taxes  were  assessed,  and  had  been  paid  by 
the  noteholder;  and  there  is  no  doubt  that 
such  taxes  so  paid  might  in  such  an  action 
be   included   in   the    recovery.    If   such   re- 
covery could  be  had  when  the  agreements 
to  pay  such  taxes  were  in  an  accompanying 
paper  executed  for  that  purpose  alone,  no 
reason  is  perceived  why  recovery  might  not 
also  be  had   in   the  same  manner   if   such 
agreements  were   contained  in   a  mortgage 
executed  at  the  same  time  with  the  note, 
and   as  a   part   of   the   same  transaction." 
The  statement  is  faulty  as  applied  to  the 
case  then  being  considered,  in  this,  that  the 
mortgage  did  not  provide  that  "the  maker 
of  the  note  should  pay  taxes  that  might  be 
I  assessed  against  the  holder  of  the  note  by 
reason  thereof,"  but  simply  provided  that 
he  should  pay  "all  taxes  and  assessments 
levied  upon  the  said  premises,  and  all  taxes 
and  assessments  levied  upon  the  holder  of 
this  mortgage   for  and  on  account  of  the 
same." 

But,  waiving  thisj  we  may  observe  that  in 
Nebraska  the  distinction  between  legal  and 
equitable  procedure  is  abolished,  and  legal 
and  equitable  remedies  may  be  pursued  in 
the  same  form  of  action.  However,  in  this 
state,  where  the  distinctions  are  preserved, 
we  opine  that  a  plaintiff  who  should  come 
into  court  seeking  to  enforce  the  payment 
of  a  promissory  note  and  the  covenants  in  a 
real  estate  mortgage  in  an  action  at  law 
would  find  himself  out  of  court  on  one 
count  or  the  other.  The  conclusions  drawn 
in  the  cases  noted  seem  to  us  to  be  sup- 
ported neither  by  sound  logic  nor  public 
policy.  Their  logical  result  is  to  make 
every  promissory  note  secured  by  a  real 
estate  mortgage  a  part  of  the  mortgage, 
and  subject  to  all  its  stipulations  and  con- 
ditions, thereby  reducing  it  to  a  mere  con- 
tract not  negotiable.  They  assume  that 
when  parties  sit  down  and  execute  a  prom- 
issory note  negotiable  by  its  terms,  and 
secure  it  by  a  mortgage,  they  intended  as 
a  matter  of  law  to  do  the  thing  that  as  a 
matter  of  fact  they  never  thought  of  doing; 
namely,  to  make  a  non-negotiable  note.    As 
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a  matter  of  public  policy,  such  holdings 
tend  to  discredit  and  cheapen  commercial 
papAr,  and  to  render  purchasers  thereof 
suspicious  of  investing  in  it  when  secured 
by  mortgages  often  held  and  recorded  at  a 
distance  from  the  place  where  such  paper 
is  offered  for  sale.  In  this  state  generally 
we  have  been  accustomed  to  regard  the 
words,  ''this  note  is  secured  by  mortgage," 
written  upon  commercial  paper,  as  in  seme 
sense  a  guaranty  of  value;  but  the  Michi- 
gan and  Nebraska  decisions  make  the  words 
a  pitfall  and  possible  badge  of  non-negotia- 
bility. Other  cases  cited  by  respondents 
are  Allen  v.  Dunn,  71  Neb.  831,  99  N.  W. 
680,  and  Consterdine  v.  Moore,  65  Neb.  291, 
101  Am.  St.  Rep.  620,  91  N.  W.  399,  96  N. 
W.  1021,  which  follow  Garnett  v.  Meyers, 
65  Neb.  280,  91  N.  W.  400,  94  N.  W.  803; 
also,  Iowa  Nat.  Bank  v.  Carter,  144  Iowa, 
715,  123  N.  W.  237;  Hull  v.  Angus,  60 
Or.  95,  118  Pac.  284.  The  Iowa  case  would 
seem  to  hold  in  accord  with  Michigan  and 
the  later  decision  from  Nebraska.  Hull  v. 
Angus,  supra,  is  not  in  point,  for  the  rea- 
son that  the  note  in  suit  in  that  case,  ex- 
pressly and  by  its  own  terms,  was  made 
part  of  the  mortgage.  It  contained  this 
provision:  "This  note  is  given  as  a  part  of 
the  purchase  price  of  real  property,  and  is 
secured  by  mortgage  of  even  date  herewith, 
and  subject  to  all  the  terms  and  conditions 
of  said  mortgage."  By  the  very  terms  of 
the  note,  every  condition  of  the  mortgage 
was  imported  into  it.  By  the  peculiar 
terms  of  the  contract,  as  set  out  in  the 
opinion  in  that  case,  and  not  necessary  here 
to  restate,  there  was  abundant  reason  why 
the  note  should  be  made  non-negotiable,  and 
the  parties  deliberately  made  it  so.  We 
think  that  the  case  of  Frost  v.  Fisher,  13 
Colo.  App.  322,  58  Pac.  872,  lays  down  the 
true  rule  in  regard  to  the  effect  of  stipu- 
lations in  a  mortgage  upon  the  negotia- 
bility of  a  promissory  note  which  the  murt- 
gage  secures.  This  was  a  case  wncre  a  note 
negotiable  in  form  was  secured  by  a  trust 
deed,  which  stipulated,  among  other  things, 
that  the  mortgagor  (such  was  his  legal  re- 
lation to  the  payee)  should  pay  all  taxes 
and  assessments  on  the  premises,  an-l,  at 
the  request  of  the  mortgagee,  keep  all  build- 
ings insured,  etc.,  and  in  case  of  refusal  so 
to  do  the  mortgagee  might  pay  such  taxes 
and  insure  the  property,  and  the  sums  so 
paid,  with  interest,  should  become  so  much 
additional  indebtedness  secured  by  the  deed 
of  trust,  to  be  paid  out  of  the  proceeds  of 
sale  of  the  lands  described  therein.  It  will 
be  seen  that  there  is  no  logical  distinction 
between  the  Colorado  cas6  and  the  case  of 
Brooke  v.  Struthers,  supra.  In  neither  case 
were  the  amounts  added  to  the  indebtedness 
stipulated  to  become  a  part  of  the  note; 
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and,  as  conceded  in  Brooke  v.  Struthers, 
they  did  not  become  part  of  the  note  except 
by  construing  the  note  and  mortgage  as  one 
instrument.  The  circumstance  adverted 
to  in  some  of  the  cases  cited,  that  in  some 
instances  the  stipulation  was  to  pay  t^xes 
and  insurance  on  the  mortgaged  property 
to  protect  the  security,  and  that  a  stipula- 
tion to  pay  taxes  on  the  note  itself,  not 
being  for  the  protection  of  the  property,  dif- 
ferentiated the  two  in  some  way  so  that 
an  uncertainty  in  the  amount  of  the  debt, 
if  it  arose,  from  the  necessity  of  protecting 
the  property,  did  not  render  the  amount  due 
on  the  note  uncertain,  while  an  uncertainty 
in  the  amount  of  the  debt  arising  from  a 
stipulation  to  pay  taxes  upon  the  note  did 
render  the  amount  uncertain, — indicates  a 
certain  judicial  muddlement  of  ideas  in 
courts  whose  opinions  are  usually  clear  and 
convincing.  The  opinion  of  the  Colorado 
cotirt  is  so  appropriate  to  the  contentions  in 
the  case  at  bar,  that  we  quote  ot  length 
from  it:  "Upon  its  face  the  note  is  negotia- 
ble. It  was  made  for  an  amount  certain, 
and  was  payable  at  a  time  certain.  It 
might  become  payable  before  that  time,  but 
at  that  time  it  was  in  any  event  payable. 
It  was  therefore  a  negotiable  promissory 
note.  The  expressed  purpose  of  the  trust 
deed  was  to  secure  the  payment  of  this 
note  and  the  interest  notes  attached  to  it, 
in  whosoever  hands  they  might  be,  and  to 
indemnify  the  payee,  its  successors,  and  as- 
signs. Throughout  the  entire  deed  the  note 
is  mentioned  as  something  distinct  from  it, 
and  its  covenants  and  provisions  have  ref- 
erence solely  to  the  payment  of  the  note. 
The  general  doctrine  is  that  the  note  is  the 
principal  thing  and  the  mortgage  an  acces- 
sory, and  that  tjie  transfer  of  the  debt  ipse 
facto  carries  with  it  the  security.  And 
where  the  debt  is  in  the  form  of  a  negotiable 
promissory  note,  if  it  is  transferred  for 
value  before  maturity,  the  bona  fide  holder 
is  entitled  to  the  benefit  of  the  security, 
free  from  any  equities  arising  between  the 
original  parties.  1  Dan.  Neg.  Inst.  §  834; 
1  Jones,  Mortg.  §  834;  Fasset  v.  Mulock,  6 
Colo.  466;  Carpenter  v.  Longan,  16  Wall. 
271,  21  L.  ed.  313.  Even  if  this  doctrine 
is  denied  elsewhere,  the  cases  of  Fasset  v. 
Mulock  and  Carpenter  v.  Longan  fix  it  in 
this  state.  Were  it  not  for  certain  stipula- 
tions in  the  trust  deed,  in  virtue  of  which 
additions  might  be  made  to  the  debt  se- 
cured, the  case  would  be  beset  by  no  diffi- 
culty. But  it  is  argued  that  these  stipu- 
lations became  part  of  the  note;  that  as  a 
result  the  note  was  non-negotiable;  that 
therefore  the  payments  to  the  Globe  Invest- 
ment Company,  without  knowledge  by  the 
plaintiffs  of  the  transfer,  discharged  the 
note;  and  some  authorities  are  cited  and  re- 
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lied  upon  to  support  the  contention.    The 
general  rule,  without  doubt,  is  that  where 
two  separate  contracts  are  executed  at  the 
same  time,  affecting  the  same  subject-mat- 
ter, they  are  to  be  construed  together  as 
one   contract;   and  where  the   maker   of   a 
note,  at  the  time  of  its  execution,  enters 
into  a  written  agreement,  by  which  he   is 
personally  bound,  varying,  or  conditionally 
varying,  the  terms  of  the  note,  the  stipula- 
tions of  the  writing  enter  into  and  become 
part  of  the  note.    Munro  v.  King,  3  Colo. 
238,  12  Mor.  Min.  Rep.   160.     A  mortgage 
may    contain    a    personal    covenant    so   ex- 
pressed that  the  terms  of  the  note  would 
be  modified  and  controlled  by  it.    In  such 
case,  and  upon  the  same  principle,  the  cove- 
nant would  be  imported  into  the  note,  and, 
in  determining  the  obligation  and  liability 
of  the  maker,  should  be  construed  with  the 
note  as  part  of  it.     But  we  do  not  think 
that  the  rule  applies  to  a  covenant  which  is 
inserted  purely  for  the  purposes  of  security, 
and  for  the  enforcement  of  which  resort  can 
be    had   only    to   the    property   mortgaged. 
This  deed  of  trust  provided  that  the  plain- 
tiffs should  pay  all  taxes  and  assessments 
on    the    premises   conveyed,    and    keep    the 
buildings  thereon  insured;  thAt,  if  they  re- 
fused or  neglected  so  to  do,  the  trustee,  or 
the  holder  of  the  note,  might  pay  the  taxes 
and    procure    the    insurance;    and   that    in 
such  event  the  moneys  expended  should  be- 
come so  much  additional   indebtedness  se- 
cured by  the  trust  deed;  but  the  instrument 
also  provided  that,  if  the  amount  so  paid 
should  not  be  refunded  by  the  grantors,  the 
party  paying  it  should  be  reimbursed  out 
of  the  proceeds  of  the  sale  of  the  premises. 
There  was  no  promise  by  the  grantors  to 
refund  the  money.     It  is  true  that  it  was 
agreed  that  the  expense  should  become  so 
much   additional   indebtedness;    but  it  was 
also  stipulated  that,  if  the  grantors  did  not 
choose  to  pay  it,  it  should  be  paid  by  the 
land.     It  could  not  have  been  recovered  in 
a  suit  upon   the  note.     It  was  chargeable 
against  the  land,  and  the  land  alone.     Fur- 
thermore,  the    deed   provided   that   in   any 
case  of  a  sale  the  money  realized  should  be 
applied,    first,  to   the  payment   of   the   ex- 
penses of  the  sale,  including  an  attorneys' 
fee  and   trustee's  commission,  next  to   the 
payment  of  the  money  expended  for  taxes 
and  insurance,  and  which  would  constitute 
the     'additional     indebtedness'     mentioned, 
and  lastly  to  the  payment  of  the  note  and 
interest.     The    parties    here    made    a    clear 
distinction  between  the  'additional  indebted- 
ness' and  the  indebtedness  evidenced  by  the 
note.    It  was  made  a  preferred  claim,  and 
must  be  paid  before  anything  could  be  ap- 
plied on  the  note.     It  was  to  stand  upon  its 
own  footing,   and  be   separate  from,   inde- 
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pendent  of,  and  superior  to,  the  note. 
Hence  it  could  not  have  been,  and  was  not 
intended  to  be,  part  of  the  note.  It  seems 
evident  to  us  that  these  several  stipulations 
were  introduced  into  the  trust  deed  for  the 
sole  purpose  of  more  effectually  securing 
the  debt  for  which  the  note  was  given. 
They  were  intended  to  provide  against  the 
impairment  of  the  security  by  an  accumu- 
lation of  unpaid  taxes  upon  the  land,  and 
the  destruction  of  uninsured  buildings, 
which  were  part  of  the  land,  and  to  enable 
the  holder  to  protect  himself  against  the 
consequences  of  any  failure  of  the  grantors 
to  preserve  the  security  intact,  by  making 
immediate  sale  of  the  property;  but  the 
only  end  to  be  attained,  the  end,  and  no 
other,  which  every  provision  of  the  deed 
had  in  view,  was  the  collection  of  the  note. 
The  deed  of* trust  was  therefore  simply  a 
security  for  the  payment  of  the  note,  and 
the  sole  purpose  of  its  several  provisions 
was  to  render  the  security  available  and  ef- 
fective. When  the  plaintiff  took  the  note, 
he  took  the  right  to  resort  to  the  security 
to  make  his  debt,  and  for  that  purpose  to 
avail  himself  of  every  provision  it  contained. 
Whatever  would  defeat  his  remedy  upon  one 
would  defeat  his  remedy  upon  the  other; 
and,  if  no  defense  could  be  interposed  to  an 
action  upon  the  note,  none  could  be  inter- 
posed to  a  proceeding  for  the  foreclosure  of 
the  trust  deed.  Nothing  would  be  gained 
by  a  critical  examination  of  all  the  author- 
ities to  which  counsel  for  the  plaintiffs 
have  referred  us,  and  we  shall  therefore 
notice  only  a  few  of  the  principal  ones. 
In  Donaldson  v.  Grant,  16  Utah,  231,  49 
Pac.  779,  the  maker  stipulated  in  his  note 
that,  upon  his  failure  to  comply  with  any 
of  the  conditions  or  agreements  contained 
in  the  mortgage  given  to  secure  it,  the  prin- 
cipal sum,  with  the  accrued  interest,  should,' 
at  the  option  of  the  holder,  become  due  and 
payable,  and  should  be  collectable  without 
further  notice.  The  mortgage  contained 
covenants  for  the  payment  of  taxes,  assess- 
ments, and  insurance,  and  against  waste. 
The  court  held  that  the  stipulation  in  the 
note  rendered  the  instrument  non -negotia- 
ble. The  conclusion  was  reached  by  con- 
struing the  stipulation  as  binding  the 
maker  to  perform  the  covenants  contained 
in  his  mortgage,  and  therefore  to  pay,  in 
addition  to  the  principal  sum  and  interest, 
uncertain  and  indefinite  amounts  for  taxes, 
assessments,  insurance  premiums,  and  dam- 
ages for  waste.  The  note  by  its  own  terms 
made  the  covenants  of  the  mortgage  part 
of  it;  and,  if  the  court's  construction  of 
the  stipulation  was  correct,  we  do  not  see 
that  its  decision  can  be  assailed.  The  note 
in  the  case  at  bar  contains  no  such  stipula- 
tion.    It  is  a  complete  instrument  within 
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itself,  and  it  requires  no  resort  to  any  other 
instrument  to  explain  it.  The  Utah  decision 
is  therefore  inapplicable.  In  Brooke  v. 
Struthers,  110  Mich.  562,  35  L.R.A.  63G,  68 
K.  W.  272,  it  was  held  that  a  provision  in 
a  mortgage  binding  the  mortgagor  to  pay 
all  taxes  and  assessments  upon  the  prem- 
ises, and  upon  his  failure  for  thirty  days 
to  pay  any  tax  or  assessment,  valid  or  in- 
valid, making  the  note  due  and  payable 
immediately,  injected  a  contract  into  the 
obligation;  and  because  it  rendered  the  note 
uncertain  in  time  of  payment,  and  in- 
grafted a  contract  upon  it  as  part  of  it,  the 
note  was  rendered  non-negotiable.  Mr. 
Justice  Montgomery  concurred  in  the  deci- 
sion for  the  reason  that  at  the  time  the 
note  and  mortgage  were  executed  the  law  of 
1891  was  in  force,  and  the  mortgage  re- 
quired the  payment  by  the  mortgagor,  not 
only  of  the  taxes  levied  upon  the  land, 
which  he  was  under  a  legal  obligation  to 
pay  without  contract,  but  also  of  the  taxes 
levied  upon  the  mortgage,  which  were  by 
law  chargeable  against  the  mortgagee.  We 
are  not  advised,  either  by  the  principal  or 
concurring  opinion,  what  the  law  of  1891 
was,  and  sufficient  of  the  language  of  the 
mortgage  provisions  is  not  given  to  enable 
us  to  understand  the  full  purport  of  the 
decision.  But  if  the  court  intended  to  de- 
cide that  a  note,  which  was  by  its  express 
terms  payable  at  a  time  certain,  but  which, 
either  by  its  own  terms,  or  in  virtue  of  the 
provisions  of  a  separate  instrument,  might 
in  a  contingency  named,  or  upon  somo  con- 
dition mentioned,  mature  earlier,  was  not 
negotiable,  then  the  decision  is  not  in  ac- 
cordance with  our  understanding  of  the  law 
as  it  is  generally  stated,  and  certainly  not 
in  harmony  with  the  doctrine  announced  by 
the  supreme  court  of  this  state.  Kiskad- 
den  V.  Allen,  7  Colo.  206,  3  Pac.  221.  See 
also  Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Nat.  Bank,  136  U.  S.  268,  34  L.  ed. 
349,  10  Sup.  Ct.  Rep.  999;  Dobbins  v.  Ober- 
man,  17  Neb.  163,  22  N.  W.  356;  Ernst  v. 
Steckman,  74  Pa,  13,  15  Am.  Rep.  542.  and 
Carlon  v.  Kenealy,  12  Mees.  A  W.  139,  1 
Dowl.  &  L.  331,  13  L.  J.  Exch.  N.  S.  64. 
Neither  does  it  seem  to  be  the  doctrine  of 
the  supreme  court  of  Michigan,  for  in  the 
later  case  of  Wilson  v.  Campbell,  110  Mich. 
580,  35  L.ILA.  544,  68  N.  W.  278,  it  is  held 
that  a  note  which  may,  upon  condition,  be- 
come due  before  the  period  fixed  by  itself 
for  its  maturity,  is  not  therefore  non- 
negotiable.  In  Noell  V.  Gaines,  68  Mo.  649, 
it  was  decided  that  where  two  promissory 
notes,  maturing  at  different  dates,  were  se- 
cured by  a  deed  of  trust  which  provided  that 
should  the  maker  fail  or  refuse  to  pay  the 
debt  or  interest,  or  any  part  thereof  when 
it  became  due  or  payable,  according  to  the 
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tenor  and  effect  of  the  notes,  then  the  whoM 
should  become  due  and  payable,  the  notes 
and  deed  constituted  but  one  contract,  and 
the  provisions  of  the  deed  controlled  the 
language  of  the  notes;  so  that  upon  default 
by  the  maker  in  payment  of  an  instalment 
of  interest  they  both  became  absolutely  due, 
and  demand  by  the  holder  upon  the  maker 
of  payment  of  the  second  note  on  the  date 
when  it  matured  according  to  its  terms, 
followed  by  notice  of  dishonor  to  the  payee 
and  indorser,  came  too  late.  This  decision 
met  with  a  vigorous  dissent  from  Mr.  Jus- 
tice Hough,  and  was  in  direct  conflict  with 
previous  utterances  of  the  same  court. 
Morgan  v.  Martien,  32  Mo.  438;  Mason  v. 
Barnard,  36  Mo.  384;  Thompson  v.  Field, 
38  Mo.  320.  We  find  nothing  in  the  plain- 
tiff's authorities  which  would  tend  to  pro- 
duce a  change  in  the  views  we  have  ex- 
pressed, even  if  they  were  directly  in  point. 
But  for  the  most  part  they  do  not  reach  the 
questions  which  are  debated  here." 

To  the  same  effect  is  Thorp  v.  Mindeman, 
123  Wis.  149,  68  L.R.A.  146,  107  Am.  St. 
Rep.  1003,  101  N.  W.  417,  wherein  the  court 
says:  "If  all  the  agreements  contained  in 
every  mortgage  are  as  matter  of  law  im- 
ported into  -the  note,  .  .  .  the  most 
simple  real  estate  mortgage  would  deprive 
the  note  which  it  secures  of  its  negotiable 
character,  because  it  would  import  into  the 
note  one  or  more  collateral  agreements 
which  are  not  for  the  payment  of  money. 
Fortunately  it  is  not  necessary  to  give  so 
violent  a  shock  to  the  well -understood  prin- 
ciples of  law  governing  the  negotiability  of 
notes  and  mortgages.  The  appellant's  con- 
tention really  results  from  a  confusion  of 
ideas.  They  lay  down  the  well-understood 
proposition  that  contemporaneous  instru- 
ments relating  to  the  same  subject-matter 
are  to  be  construed  together,  and  conclude 
that  it  follows  that  a  note  and  mortgage, 
though  separately  executed,  are  one  instru- 
ment, and  that  the  note  is  that  instrument. 
The  rule  that  instruments  are  to  be  con- 
strued together  does  not  lead  to  this  result. 
Construing  together  simply  means  that,  if 
there  be  any  provisions  in  one  instrument 
limiting,  explaining,  or  otherwise  affecting 
the  provisions  of  another,  they  will  be  given 
effect  as  between  the  parties  themselves  and 
all  persons  charged  with  notice,  so  that  the 
intent  of  the  parties  may  be  carried  out,  and 
that  the  whole  agreement  actually  made 
may  be  effectuated.  This  does  not  mean 
that  the  provisions  of  one  instrument  are 
imported  bodily  into  another,  contrary  to 
the  intent  of  the  parties.  They  may  be  in- 
tended to  be  separate  instruments,  and  to 
provide  for  entirely  different  things,  as  in 
the  very  case  before  us.  The  note  is  given 
as  evidence  of  the  debt  and  to  fix  the  terms 
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and  tune  •!  payment.  It  U  usually  oom- 
plete  ia  itKlf; — a  single,  absolute  obligation. 
The  purpoee  el  the  mortgage  is  simply  to 
pledge  eertain  property  as  security  for  the 
payment  ef  the  note.  .  .  .  The  promise 
to  pay  is  one  distinct  agreement,  and,  if 
couched  in  proper  terms,  is  negotiable. 
The  pledge  of  real  estate  to  secure  that 
promise  is  another  distinct  agreement, 
which  ordinarily  is  not  intended  to  affect 
in  the  least  the  promise  to  pay,  but  only  to 
give  a  remedy  for  failure  to  carry  out  the 
promise  to  pay.  The  holder  of  the  note  may 
discard  the  mortgage  entirely,  and  sue  and 
recoyer  on  his  note;  and  the  fact  that  a 
mortgage  had  been  given  with  the  note,  con- 
taining all  manner  of  agreements  relating 
simply  to  the  preservation  of  the  security, 
would  cut  no  figure.  A  pleading  alleging 
such  facts  would  be  stricken  out  as  friv- 
olous or  irrelevant." 

Other  cases  bearing  upon  this  question 
are  Hunter  v.  Clarke,  84  111.  158,  75  Am. 
St.  Rep.  160,  56  N.  £.  297;  Farmer  v.  First 
Nat  Bank,  89  Ark.  132,  131  Am.  St.  Rep. 
79,  115  S.  W.  1141.  It  may  be  also  ob- 
served that  §§  6033,  6034,  L.  0.  L.,  provide 
that,  when  the  rate  of  interest  on  any  ob- 
ligation is  8  per  cent  or  under,  contracts 
requiring  the  debtor  to  pay  the  taxes  on 
such  indebtedness  shall  be  legal  and  valid, 
and  enforceable  in  the  courts  of  this  stato. 
It  ia  hardly  conceivable  in  view  of  these  pro- 
visions expressly  sanctioning  such  contracts 
that  it  was  in  the  legislative  mind  to  render 
notes  or  mortgages  containing  such  pro- 
visions non-negotiable,  even  where  the  con- 
tract appeared  on  the  face  of  the  note, 
which  is  not  so  in  this  case. 

In  view  of  the  fact  that  we  here  hold 
that  an  alternative  indorsement  is  valid 
and  that  either  indorsee  may  again  transfer 
the  note,  the  question  as  to  whether  the  in- 
dorsement "L.  R.  Ferbache,  President  of  the 
Oregon-Idaho  Company,"  is  to  be  considered 
as  his  personal  indorsement,  or  that  of  the 
corporation,  is  unimportant.  Both  the  cor- 
poration and  Ferbache  received  it  with  that 
indorsement.  If  the  corporation  was  ever 
reinvested  with  title  to  the  note  after  its  in- 
dorsement to  Smith,  such  title  comes  by  vir- 
tue of  the  reindorsement,  which  was  made 
in  such  a  form  as  to  authorize  either  Fer- 
bache or  the  corporation  to  again  indorse  it 
to  a  third  party.  Had  the  indorsement  been 
simply  "L.  R.  Ferbache,"  it  would  have  been- 
sufficient  to  transfer  the  property  in  the 
noto  to  plaintiff;  but  the  presumption  is 
that,  where  a  note  is  made  payable  to  a 
corporation  and  is  indorsed  by  a  person 
signing  as  an  officer  of  the  corporation,  the 
indorsement  is  a  corporate  act.  1  Daniel 
•on  Negotiable  Instrumente,  §  416,  citmg 
Northampton  Bank  v.  Pepoon,  11  Mass. 
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288;  Lay  v.  Austin,  25  Fla.  933,  7  So.  143; 
Elwell  y.  Dodge,  33  Barb.  336;  Falk  v. 
Moebs,  127  U.  S.  597,  32  L.  ed.  266,  8  Sup. 
Ct.  Rep.  1319. 

The  indorsement  of  the  note  without  re- 
course did  not  render  it  non-negotiable.  L. 
O.  L.  §  5871. 

There  is  no  breach  of  the  contract  oc- 
casioned by  the  fact  that  when  the  Oregon- 
Idaho  Company  contracted  to  deliver  to 
Ford  and  Williams  200,000,000  feet  of  logs, 
to  be  delivered  at  the  rate  of  not  less  than 
10,000,000  feet  the  first  year  and  from 
15,000,000  to  25,000,000  feet  each  succeed- 
ing year,  they  were  not  the  owners  of  that 
amount  of  timber;  there  being  no  covenant 
at  the  time  of  the  contract  that  they  were 
such  owners.  If  by  purchase  from  others, 
or  by  purchase  of  timber  land  from  time  to 
time,  they  furnished  the  amount  required 
by  their  contract  each  year,  the  question 
as  to  when  they  obtained  it  would  be  im- 
material. 

In  view  of  our  holding  that  the  note  was 
negotiable  and  passed  oy  indorsement  free 
from  latent  equities  between  the  parties, 
the  testimony  was  immaterial  in  any  event. 
In  this  view  of  the  case  the  following  in- 
struction given  by  the  court  was  error: 
"The  note  being  non-negotiable,  the  de- 
fendante  Ford  and  Williams  are  entitled 
to  show  any  defense  thereon  which  they  had 
against  the  Oregon-Idaho  Company  at  the 
time  the  notice  of  the  assignment  of  the 
note  was  given  to  them." 

Irrespective  of  any  oral  testimony  or  the 
manner  in  which  the  note  was  indorsed,  the 
following  sections  of  the  by-laws  of  the 
Oregon-Idaho  Company  confer  ample  au- 
thority on  the  president  of  the  corporation 
to  indorse  notes  of  the  company.  The  sec- 
tions referred  to  are  as  follows: 

"Section  1.  All  notes,  bonds,  mortgages, 
or  other  obligations  of  this  corporation 
shall  be  signed  by  the  president,  vice  pres- 
ident, or  by  the  secretary,  each  of  which  of- 
ficers is  authorized  to  afl&x  the  corporate 
seal  to  any  or  all  such  or  other  instrumente 
requiring  the  same. 

"Sec.  2.  The  President,  vice  president, 
treasurer,  or  the  secretary  shall  have  au- 
thority to  sign  all  drafts,  checks,  or  orders 
for  the  shipment  of  money,  and  to  disburse 
money  or  moneys  on  behalf  of  this  corpora- 
tion." 

In  view  of  the  law  as  herein  set  forth, 
none  of  the  testimony  offered  by  defendante 
was  relevant  or  material,  and  the  court 
should  have  directed  a  verdict  for  plaintiff. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 

Petition  for  rehearing  denied. 
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NATIONAL   CABLE    &   MANUFACTUR- 
ING COMPANY,  Respt., 
▼. 

W.  F.  FILBERT,  Appt. 

(—  s.  D.  — ,  140  N.  W.  741.) 

Sale  —  failure  to  furnish  help  to  pur- 
chaser —  right  to  recover  price. 

1.  One  selling  material  for  lightning  rod« 
for  resale  at  certain  prices  within  certain 
territory,  under  a  contract  which  obligates 
him  to  furnish  a  salesman  to  help  start  the 
business,  who  is  to  be  paid  from  profits 
from  sales  made  by  the  purchaser,  and  for- 
bids the  purchaser  to  attempt  to  put  up 
any  rods  in  the  absence  of  the  salesman, 
cannot  enforce  payment  of  the  purchase 
price  after  an  attempted  rescission  by  the 
purchaser,  if  he  fails  to  furnish  the  sales- 
man. 

Same  —  duty  to  return  goods  —  agree- 
ment. 

2.  One  who  has  bought  goods  on  condi- 
tion which  has  not  been  complied  with  by 
the  seller  is  bound  to  return  them  to  re- 
lieve himself  from  liability  for  the  price, 
if,  after  the  breach,  tho  parties  agree  that 
he   may   return   them. 

(Smith,  J.,  dissents.) 

(March   31,   1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Grant  County 
in  plaintifTs  favor  in  an  action  brought  to 
recover  the  contract  price  of  certain  ma- 
terials sold  by  plaintiff  to  defendant  for 
the  construction  of  lightning  rods.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 


Mr.  Thomas  It.  Bouck,  for  appellant: 

The  failure  on  the  part  of  €he  plaintiff  to 
perform  its  part  of  the  contract  could,  under 
the  law,  be  interposed  by  the  defendant  as 
a  defense  in  an  action  for  the  price  of  the 
goods. 

Davis  v.  Jeffris,  5  S.  D.  362,  68  N.  W. 
815;  Shaw  v.  Smith,  45  Kan.  334,  11  L.R.A. 
681,  25  Pac.  886. 

Plaintiff  was  bound  to  furnish  an  as- 
sistant. 

Aldrich  v.  Wilmarth,  3  S.  D.  523,  54  N. 
W.  811 ;  Jewell  Nursery  Co.  v.  State,  4  S. 
D.  213,  56  N.  W.  113;  Lindquist  v.  North- 
western Port  Huron  Co.  22  S.  D.  298,  117 
N.  W.  366. 

Where  the  consideration  fails  in  a  ma- 
terial part,  through  the  fault  of  the  other 
party,  the  contract  may  be  rescinded. 

Fletcher  v.  Arnett,  4  S.  D.  615,  57  N.  W. 
015;  Thompson  v.  Hardy,  19  S.  D.  01, 102  N. 
W.  299;  Hilton  v.  Advance  Thresher  Co.  8 
S.  D.  413,  66  N.  W.  816;  Harrison  Mach. 
Works  V.  Miller,  20  III.  App.  571 ;  McColl  v. 
Frith,  101  N.  Y.  677,  5  N.  E.  429;  Koemer  v. 
Henn,  8  App.  Div.  602,  40  N.  Y.  Supp.  1021; 
Dignan  v.  Spurr,  3  Wash.  300,  28  Pac.  529; 
Stott  V.  Chamberlain,  21  S.  D.  520,  114  N. 
W.  683;  H.  Hirschberg  Optical  Co.  v.  Mich- 
aelson,  1  Neb.   (Unof.)   137,  95  N.  W.  461. 

Messrs.  Burns  A  Hillman,  with  Mr. 
Thad.   li.   Fuller,   for   respondent: 

If  the  given  understanding  is  an  indepen- 
dent stipulation  or  a  mere  warranty,  its  per- 
formance is  not  necessarily  a  condition 
precedent,  and  its  nonperformance  gives  rise 
to  an  action  for  damages  merely,  without 
terminating  the  entire  contract.   - 

Mechem,  Sales,  g  1064 ;  Walker  v.  Stim- 
mel,  15  N.  D.  484,  107  N.  W.  1081;  Hull  v. 
Caldwell,  3  S.  D.  451,  64  N.  W.  100. 


Note. »  Rtnnedy  of  purchaser  for  fatU 
ure  of  seller  to  furnish  assistant  to 
Kandle  subject-matter  of  sale. 

It  is  a  general  rule  that  the  purchaser 
of  goods  may  rescind  a  sale  for  any  sub- 
stantial breach  of  the  contract  of  sale  by 
the  seller,  going  to  the  essence  of  the  con- 
tract    See  35  Cyc.  135. 

National  Cable  &  Mro.  Co.  v.  Filbert 
is  the  only  case  found  which  applies  this 
rule  to  a  breach  by  the  seller  of  his  agree- 
ment to  furnish  an  assistant  to  handle  the 
subject-matter  of  the  sale. 

In  Lombard  Water-Wheel  Governor  Co. 
V.  Great  Northern  Paper  Co.  101  Me.  114, 
6  L.R.A.(N.S.)  180,  63  Atl.  556,  a  provi- 
sion in  the  contract  of  sale  that  the  buyer 
should  pay  for  a  man  to  erect  and  adjust 
the  machinery  sold,  the  purchaser  to  pay 
a  certain  compensation  therefor,  together 
with  his  traveling  expenses,  was  construed 
to  be  an  agreement  by  the  seller  to  furnish 
the  man:  and  this  agreement  is  held  to  be 
an  independent  stipulation,  and  not  a  con- 
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dition  precedent  to  the  right  of  the  seller 
to  recover  for  the  price  of  the  machinery 
sold. 

In  Bradley  Gin  Co.  v.  J.  L.  Means  Ma- 
chinery Co.  94  Ark.  130,  126  S.  W.  81,  a 
very  similar  agreement,  beine  a  provision 
that  if  the  seller  should  furnish  a  man,  it 
would  be  at  the  expense  of  the  buyer,  was 
held  to  raise  no  implication  of  a  promise 
by  the  seller  to  furnish  the  man  to  erect 
the  machinery  sold,  and  that  evidence  was 
inadmissible  in  behalf  of  the  purchaser  of 
a  parol  agreement  by  the  seller  to  this 
eflToct. 

In  Simpson  v.  Crane,  149  Mich.  352,  110 
N.  W.  1081,  it  is  held  that  the  failure  of 
the  seller  to  furnish  help  to  sell  at  retail 
the  subject-matter  of  the  contract  of  sale, 
according  to  the  terms  thereof,  entitles 
the  purchaser  to  recoup  damages  thereby 
occasioned  him  in  an  action  by  the  seller 
for  the  purchase  price.  This  was  the  rem- 
edy sought  by  the  purchaser  in  this  case, 
and  the  question  of  the  right  of  rescission 
did  not  arise.  A.  G.  8. 
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Poller*  J.y  delivered  the  opinion  of  the 
court: 

This  action  grew  out  of  a  contract  entered 
into  between  the  plaintiff,  a  corporation  do- 
ing business  at  Niles,  Michigan,  and  the  de- 
fendant, a  hardware  and  implement  dealer 
at  Twin. Brooks,  South  Dakota.  The  con- 
tract was  entered  into  on  the  18th  day  of 
December,  1907,  and  provided  for  the  sale, 
by  the  plaintiff  to  the  defendant,  of  a  quan- 
tity of  copper  cable  and  other  material  and 
fixtures  that  enter  into  the  construction  and 
equipment  of  lightning  rods.  The  contract 
provided  for  the  delivery,  by  the  plaintiff,  t>f 
the  goods  at  the  railway  station  at  Niles, 
Michigan.  The  contract  gave  the  defendant 
the  exclusive  right  to  sell  the  merchandise 
described  in  the  contract,  and  other  mer- 
chandise of  a  similar  character,  to  be  pur* 
chased  from  the  plaintiff,  but  restricted  the 
territory  within  which  he  might  sell  to 
Twin  Brooks,  Milbank,  Corona,  and  Marvin, 
and  limited  the  time  within  which  he  might 
sell  to  the  period  between  the  acceptance  of 
the  contract  by  the  plaintiff  and  the  1st  day 
of  December,  1908.  The  defendant  was  also 
bound  by  the  contract,  during  the  above 
period,  not  to  purchase  any  similar  goods 
from  any  other  manufacturer.  It  contained 
a  covenant  fixing  the  minimum  price  for 
which  he  should  sell  said  copper  cable,  and 
also .  contained  the  following  covenant,  to 
wit:  "That  said  first  party  [plaintiff]  agrees 
to  furnish  a  salesman  to  assist  in  starting 
the  business  as  soon  as  possible  after  re- 
quested by  said  second  party,  and  that  said 
second  party,  in  case  a  salesman  is  furnished 
at  his  request,  agrees  that  on  arrival  of  the 
said  salesman,  he,  said  second  party,  will 
furnish  a  man  and  team  and  at  once  proceed 
to  canvass  jointly  with  said  salesman,  exclu- 
sively for  the  sale  of  lightning  rods;  and 
that,  as  soon  as  said  canvass  is  terminated, 
he,  said  second  party,  hereby  agrees  to  pay 
said  salesman,  as  compensation  for  his  serv- 
ices, an  amount  equal  to  one  half  of  the 
profits  arising  from  the  sale  of  the  goods 
during  said  canvass."  Plaintiff's  agent, 
also,  in  addition  to  the  numerous  restric- 
tions contained  in  the  written  contract,  gave 
defendant  positive  instructions  not  to  at- 
tempt to  put  up  any  rods  until  they  (mean- 
ing some  of  plaintiff's  agents)  were  there  to 
ihow  him  bow  to  put  them  up.  i 

In  consideration  of  the  many  restrictions 
placed  upon  the  defendant  in  regard  to  the 
price,  the  use,  and  the  disposition  defend- 
ant was  to  make  of  these  goods,  he  was  little 
more  than  an  agent  of  the  plaintiff  for  the 
purpose  of  selling  plaintifl^s  goods  for  a 
limited  period  of  time  and  within  restricted 
territorial  limits.  Blank  spaces  in  the  con- 
tract providing  the  terms  of  payment  were 
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never  filled  out;  but  the  treasurer  and  as- 
sistant treasurer  of  the  plaintiff  corporation 
both  testified  that  the  goods  were  to  be  paid 
for  on  the  1st  of  June,  1908.  The  goods 
were  shipped  by  the  plaintiff  and  received 
by  defendant  at  his  place  of  business  in 
TVin  Broolcs,  South  Dakota.  No  question 
was  ever  raised  as  to  the  value  of  the  goods, 
or  that  they  were  not  shipped  according  to 
contract;  but  defendant  claims  that  the 
plaintiff  never  furnished  him  with  a  sales- 
man to  assist  in  starting  the  business,  as 
provided  for  in  said  contract,  and  justifies 
his  refusal  to  pay  the  bill  solely  upon  that 
ground. 

The  defendant  alleged  and  proved  by  the 
evidence  that  he  did  not  understand  or 
know  anything  at  all  about  selling  lightning 
rods,  or  how  to  put  them  up,  at  the  time  of 
entering  into  the  contract.  That,  in  order 
to  sell  them,  it  was  necessary  to  go  out  and 
put  them  up  for  the  purchasers  on  the  build- 
ings to  be  protected  thereby,  and  that  it  re- 
quired some  expert  skill  and  experience  to 
do  this  properly.  That  these  facts  were 
well  known  to  the  plaintiff,  and  that  it  was 
in  contemplation  thereof  that  the  agree- 
ment to  furnish  a  salesman  was  inserted  in 
the  contract.  He  also  alleged  and  proved 
that  he  made  repeated  requests  upon  the 
plaintiff  to  furnish  such  salesman,  or  expert, 
as  he  was  termed  at  the  trial,  but  that  the 
plaintiff  wholly  failed  to  comply  with  said 
request,  and  thereby  rendered  the  goods 
wholly  valueless  to  him.  He  retained  the 
goods  until  the  10th  diiy  of  May,  1909,  when 
he  attempted  to  rescind  the  contract,  and 
returned  the  goods  to  the  plaintiff  at  Niles, 
Michigan. 

The  case  was  tried  to  a  jury.  The  plain- 
tiff, on  the  trial,  treated  the  agreement  to 
furnish  the  expert  as  one  of  the  "conditions 
precedent"  to  be  performed  by  it,  and  di- 
rected the  greater  part  of  its  somewhat  vo- 
luminous testimony  to  an  attempt  to  prove 
that  It  had  complied  with  this  requirement 
of  the  agreement.  At  the  close  of  all  the 
testimony,  the  plaintiff  moved  the  court  to 
direct  a  verdict  for  it  "for  the  reason  that 
the  undisputed  evidence  in  this  case  fails  to 
show  that  the  defendant  has  established  any 
facts  sufficient  to  constitute  a  defense,  and 
for  the  further  reason  that  the  evidence  of- 
fered and  received  itself  shows  that  the 
plaintiff  has  done  all  things  by  it  required 
under  the  terms  of  the  contract  in  evidence, 
and  that  the  undisputed  evidence  in  this 
case  shows  that  there  has  not  been  a  fail- 
ure of  consideration,  and  that  the  furnish- 
ing of  a  salesman  to  assist  in  the  starting 
of  the  business,  by  the  plaintiff,  was  not  an 
element  of  the  consideration  of  the  contract, 
but  that    it  afUrmatively    appears    in  the 
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agreement  that  the  defendant  therein  agreed 
to  pay  the  salesman,  as  a  compensation  for 
his  services,  an  amount  equal  to  one  half  of 
the  profits  arising  from  the  sale  of  said 
goods  during  said  canvass,  and  that  the  evi- 
dence offered  by  the  defense  relates  to  a 
matter  which  does  not  constitute  a  defense, 
but  simply  a  condition,  and  that  the  meas- 
ure of  damages,  if  at  all,  should  arise  under 
altogether  a  different  remedy  from  that 
which  appears  from  the  pleadings  in  this 
case."  This  motion  was  granted,  and  de- 
fendant took  exceptions. 

The  appellant  assigns  as  error:  First,  the 
admission  of  the  original  contract  in  evi- 
dence; second,  the  direction  of  the  verdict 
by  the  court;  and,  third,  the  entry  of  the 
judgment  upon  the  directed  verdict.  The 
first  assignment  seems  to  have  been  aban- 
doned by  appellant  in  his  brief;  and,  as  a 
disposition  of  the  third  depends  upon  the  de- 
termination of  the  second,  it  will  be  neces- 
sary to  consider  the  second  assignment  only. 

As  the  case  appears  on  appeal,  the  ques- 
tion involved  depends  wholly  upon  the  con- 
struction to  be  put  upon  the  above-quoted 
clause  of  the  contract.  It  is  strenuously 
contended  by  the  respondent  that  this  clause 
in  the  contract  is  an  independent  covenant 
to  be  performed  by  the  plaintiff  as  some 
subsequent  time,  and  without  reference  to 
defendant's  liability,  and  that  therefore  the 
court  was  justified  in  taking  the  case  from 
the  jury.  On  the  other  hand,  it  is  just  as 
strenuously  contended  by  the  appellant  that 
this  covenant  is  one  of  the  material  elements 
of  the  contract,  or  was  a  "mutual  and  de- 
pendent condition,"  to  be  performed  by  it  to 
entitle  it  to  the  purchase  price.  If  this  con* 
tention  is  correct,  then  the  question  should 
have  been  submitted  to  the  jury. 

We  may  state,  at  the  outset,  that  the  fact 
that  the  defendant  undertook  to  rescind  by 
returning  the  goods  to  the  plaintiff  would 
ordinarily  be  wholly  immaterial  to  a  deter- 
mination of  the  issues  in  the  case.  If  it  were 
necessary,  as  contended  by  defendant,  that 
the  plaintiff  must  comply  with  the  disputed 
condition  in  the  contract  before  it  bees  me 
entitled  to  the  purchase  price,  it  was  un- 
necessary for  him .  to  rescind  in  order  to 
avoid  liability.  He  would  have  a  perfect 
right  to  wait  until  the  plaintiff  had  per* 
formed  all  of  its  obligations  before  he  be- 
came liable  for  the  purchase  price.  On  the 
other  hand,  if  the  disputed  clause  in  the 
contract  was  an  independent  covenant  or 
^'condition  subsequent,"  then  the  defendant 
became  fully  liable  upon  plaintiff's  delivery 
of  the  goods,  and  his  attempted  rescission 
would  have  been  of  no  avail. 

In  this  case,  defendant  returned  the  goods 
pursuant  to  directions  given  by  one  of  plain- 
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tiff's  agents.  This  agent  was  in  Twin 
Brooks,  and  defendant  informed  him  that 
plaintiff  had  not  lived  up  to  its  agreement 
in  furnishing  defendant  with  the  assistance 
it  had  promised.  The  agent  admitted  "that 
they  had  not  got  round  as  they  ought  to," 
but  that  they  had  been  terribly  rushed,  and 
would  try  to  do  better  another  year,  "if  you 
want  to  keep  it"  (meaning  the  merchandise 
in  question).  Defendant  informed  him  that 
he  intended  to  return  the  goods,  whereupon 
the  agent  replied:  "Well,  we  will  find  a 
place  to  ship  it  to,  and,  if  we  don't  give  you 
shipping  directions,  you  can  ship  it  in." 
Under  these  conditions,  it  became  incumbent 
upon  defendant  to  return  the  goods. 

The  contract  does  not  specifically  state 
upon  its  face  that  this  provision  is  a  con- 
dition precedent,  and,  therefore,  whether  it 
is  such  or  not  is  a  matter  of  construction  for 
the  court,  and  depends  upon  a  consideration 
of  the  entire  contract  and  the  intent  and  un- 
derstanding of  the  parties  themselves,  as 
disclosed  by  their  conduct  relative  thereto. 

The  court  having  directed  a  verdict  for 
the  plaintiff,  all  the  evidence  of  the  defend- 
ant must  be  taken  as  true,  and  he  must  be 
given  the  benefit  of  all  Intimate  inferences 
therefrom.  Marshall  v.  Harney  Peak  Tin 
Min.  Mill.  &  Mfg.  Co.  1  S.  D.  350,  47  N.  W. 
290;  Bohl  v.  Dell  Rapids,  15  S.  D.  619,  91 
N.  W.  315;  Ernster  v.  Christiansen,  24  S. 
D.  103,  123  N.  W.  711;  Walklin  v.  Horswill, 
24  S.  D.  191,  123  N.  W.  668. 

Provisions  in  contracts  like  the  one  in  dis- 
pute in  this  case  have  been  much  litigated 
in  the  courts;  but,  owing  to  the  peculiar 
nature  of  the  question,  each  case  must  be 
determined  in  accordance  with  the  facts  in- 
volved. No  definite  rule,  other  than  to  de- 
termine the  real  intent  of  the  parties,  where 
the  same  is  not  clearly  espressed  by  the 
terms  of  the  contract,  can  be  laid  down ;  and 
it  is  rarely  that  the  conclusions  reached  in 
one  case  can  be  decisive  of  another.  As  was 
said  by  Foot,  J.,  in  Grant  v.  Johnson,  5  N. 
Y.  255 :  "So  many  decisions  have  been  made 
on  the  vexed  question  of  what  are,  and  what 
are  not,  dependent  covenants,  and  so  manj 
of  them  are  irreconcilable,  that  they  rather 
perplex  than  aid  the  judgment  in  determin- 
ing a  given  case.  One  rule  is  universal,  and 
that  is  that  the  intent  of  the  parties  is  to 
control."  While  this  is  true,  the  principles 
and  reasoning  that  have  been  applied  in  the 
adjudicated  cases  are  helpful  in  determining 
this  vexed  question,  and  the  following  cases 
are  instructive:  Wood  v.  Cole,  13  Pick.  279; 
Coos  Bay  Wagon  Co.  v.  Crocker  (C.  C.) 
6  Sawy,  677,  4  Fed.  577;  Williams  v. 
Healey,  3  Denio,  369;  Lester  v.  Jewett,  11 
N.  Y.  453 ;  Clark  v.  Weis,  87  HI.  438,  29  Am. 
Rep.  60;  Dunham  v.  Pettee,  8  N.  Y.  508 
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In  the  CMC  of  Oliver  ▼.  Oregon  Sugar  Co. 
42  Or.  276,  70  Pac  002,  the  court,  in  con- 
<«idcring  the  severability  of  contract,  says: 
"Whether  a  contract  is  entire  or  severable  is 
a  question  of  construction,  depending  upon 
the  intention  of  the  parties,  to  be  ascertained 
and  determined  from  the  language  employed, 
the  subject-matter,  and  the  surrounding  cir- 
cumstances. If  the  part  to  be  performed 
by  one  party,'  says  Mr.  Justice  Prim,  'con- 
,  sists  of  several  distinct  and  separate  items, 
and  the  price  to  be  paid  by  the  other  is  ap- 
portioned to  each  item  to  be  performed,  or 
is  left  to  be  implied  by  law,  such  a  contract 
will  generally  be  held  to  be  severable.  And 
the  same  rule  holds  where  the  price  to  be 
paid  is  clearly  and  distinctly  apportioned  to 
difTerent  parts  of  what  is  to  be  performed.' " 
The  suit  was  one  brought  for  the  recovery 
of  the  purchase  price  of  several  carloads  of 
sugar  beets,  which  defendant  had  purchased 
from  plaintiff  at  a  stipulated  price  per  ton. 
The  weight  of  some  of  the  cars  had  not  been 
determined  at  the  time  of  the  suit,  and  the 
defendant  defended  on  the  ground  that  the 
contract  was  an  entirety,  and  recovery  could 
not  be  had  for  any  of  the  beets  until  the 
weight  of  the  whole  was  known.  The  court 
held,  and  rightly,  that,  inasmuch  as  the 
price  of  the  beets  was  fixed  at  so  much  per 
ton,  the  contract  was  severable,  and  that 
the  plaintiff  was  entitled  to  recover  for  the 
({uantity  of  which  the  weight  was  known. 
There  was  no  express  agreement  that  none 
of  the  beets  should  be  paid  for  until  the 
weight  of  the  whole  had  been  determined. 

In  Ink  V.  Rohrig,  23  S.  D.  548,  122  N.  W. 
594,  this  court  announced  the  rule  as  fol- 
lows: "The  universal  rule  laid  down  under 
the  authorities  concerning  the  construction 
of  covenants  in  contracts,  as  to  whether  they 
are  dependent  or  independent,  is  that  the  re- 
lation of  covenants  is  to  be  determined  ac- 
cording to  the  intention  and  meaning  of  the 
parties  as  the  same  appears  in  the  instru- 
ment, and  by  the  application  of  common 
sense  to  each  particular  case,  to  which  in- 
tention, when  once  discovered,  all  technical 
forms  of  expression  must  give  way.  .  .  . 
It  is  further  held  under  the  authorities  that, 
in  case  of  doubt,  the  courts  will  construe 
such  covenants  as  dependent,  rather  than  as 
independent."  And,  quoting  from  Bank  of 
Columbia  v.  Hagner,  1  Pet.  464,  7  L.  ed.  222, 
the  court  said:  "In  contracts  of  this  de- 
scription, the  undertakings  of  the  respective 
parties  are  always  considered  dependent,  un- 
less a  contrary  intention  clearly  appears.  A 
different  construction  would,  in  many  cases, 
lead  to  the  greatest  injustice,  and  a  pur- 
ehaser  might  have  payment  of  the  consid- 
eration money  enforced  upon  him,  and  yet 
be  disabled  from  procuring  the  property  for 
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which  he  paid  it.  Although  many  aloe  dis- 
tinctions are  to  be  found  in  the  books  upon 
the  question  whether  the  covenants  or  prom- 
ises of  the  respective  parties  to  the  contract 
are  to  be  considered  independent  or  depend- 
ent, yet  it  is  evident  the  inclination  of  courts 
has  strongly  favored  the  latter  construction 
as  being  obviously  the  most  just.  The  seller 
ought  not  to  be  compelled  to  part  with  his 
property  without  receiving  ...  an 
equivalent  in  return." 

In  the  case  of  Davis  v.  Jeffris,  6  S.  D.  352/ 
68  N.  W.  815,  this  court  used  the  following 
language:  "Whether  or  not  a  covenant  is  de- 
pendent or  independent  must  be  ascertained 
from  the  contract  and  attending  circum- 
stances; the  rule  being  that  such  covenants 
will  be  construed  as  dependent,  unless  a  con- 
trary intention  appears  from  the  terms  of 
the  contract."  This  was  an  action  to  recover 
on  a  contract  for  the  construction  of  a 
creamery  and  cold  storage  plant,  according 
to  plans  and  specifications  contained  in  the 
contract.  The  contract  provided  that  the 
cold  storage  department  should  be  con* 
structed  under  the  McCray  cold  storage  and 
refrigerator  patents,  and  contained  the  fol- 
lowing covenant:  "We  agree  to  furnish  with 
said  contract  a  patent  deed  from  the  Mc- 
Cray Refrigerator  Company,  conveying  all 
the  rights  under  said  patents."  The  pro- 
visions of  the  contract,  so  far  as  the  erection 
and  equipment  of  the  plant  is  concerned, 
were  carried  out  by  the  plaintiff,  but  the 
patent  deed  for  the  McCray  cold  storage  and 
refrigerator  patents  was  not  furnished; 
plaintiff  contending  that  the  stipulation  to 
furnish  the  said  patent  deed  was  an  inde- 
pendent stipulation  or  covenant,  and  that 
the  plaintiffs  were  not  required  to  prove 
that  they  had  furnished  or  tendered  such 
deed  to  entitle  them  to  recover  on  the  con- 
tract. The  contract  provided  that  the  de- 
fendants should  pay  for  the  creamery  and 
cold  storage  when  "completed."  The  court 
held  that  the  completion  of  the  plant  without 
the  patent  deed  was  not  a  "completion  of  the 
contract,"  and  that  proof  that  the  patent 
deed  had  been  furnished  was  essential  to 
plaintiff's  right  of  recovery;  holding  that, 
although  the  contract,  so  far  as  the  com- 
pletion of  the  plant  is  concerned,  had  been 
fully  complied  with  by  the  plaintiff,  still  it 
would  be  of  no  value,  and  could  be  made  of 
no  use  to  the  defendants,  unless  the  patent 
deed  conferring  upon  defendants  the  right 
to  use  the  McCray  cold  storage  and  refriger- 
ator process  was  furnished;  that  they  con- 
tracted for  something  that  they  knew  would 
be  valueless  to  them  when  they  got  it,  or 
else  the  covenant  to  furnish  the  patent  deed 
was  one  of  the  essential  elements  of  the  con- 
tract.   This  case  is  directly  in  point  with 
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the  ease  at  bar.  When  all  the  surroundings 
and  attending  circumstances  are  taken  into 
consideration,  it  cannot  but  appear  that, 
when  the  defendant  entered  into  the  contract 
sued  upon,  the  furnishing  of  a  salesman  to 
help  defendant  dispose  of  the  goods  con* 
tracted  for  was  as  important  an  element  in 
the  transaction  as  the  goods  themselves.  The 
goods  sued  for  were  not  staple  goods;  they 
could  not  be  placed  upon  the  shelves  in  de- 
fendant's store  and  sold  in  the  ordinary 
course  of  business.  In  order  to  dispose  of 
them,  it  was  necessary  to  canvass  the  ter- 
ritory over  which  they  were  to  be  sold,  and 
to  attach  them  to  the  buildings  of  purchas- 
ers as  they  went  along. 

Again,  the  goods  did  not  become  the  prop* 
erty  of  defendant,  in  the  full  sense  of  the 
word.  While,  technically,  the  title  passed 
with  the  delivery  to  him,  still  he  could  not 
exercise  that  unrestricted  dominion  over 
them  that  a  person  may  exercise  over  that 
which  belongs  to  him.  The  plaintiff,  despite 
the  fact  that  they  had  been  delivered  to 
the  defendant  in  another  state,  still  retained 
almost  complete  control  over  them.  It  fixed 
the  price  under  which  they  could  not  be 
sold;  it  limited  the  time  beyond  which  de- 
fendant could  not  sell  them;  and  it  limited 
the  territory  within  which  they  might  be 
sold.  It  was  known  to  both  parties  that  the 
defendant  had  had  no  experience  in  handling 
this  class  of  goods;  that  he  did  not  know 
how  to  attach  lightning  rods  to  buildings 
that  were  to  be  protected  thereby,  which  was 
necessary  to  do  in  order  to  dispose  of  them. 
It  was  fully  understood  and  contemplated  by 
both  parties,  at  the  time  of  the  making  of 
the  contract,  that  it  was  necessary  that  some 
person  who  had  had  the  requisite  skill  and 
experience  assist  defendant  in  starting  the 
business;  and  defendant  was  given  positive 
instructions  not  to  attempt  to  put  up  any 
rods  until  they  (meaning  plaintiff's  agents) 
were  there  to  show  him  how  to  do  it.  The 
goods  were  contracted  for  in  December,  de- 
livered during  the  following  March,  but  were 
not  to  be  paid  for  until  the  first  of  the  fol- 
lowing month  of  June,  thus  affording  the 
plaintiff  ample  time  and  opportunity  to  send 
its  salesman  and  furnish  the  defendant  the 
requisite  information. 

Again,  a  careful  examination  of  the  dis- 
puted clause  in  this  contract,  in  view  of  the 
attending  circumstances,  will  be  instructive. 
It  will  show  that  the  covenant  contained  in 
this  provision  was  as  much  in  contemplation 
of  the  parties  thereto,  at  the  time  of  enter- 
ing into  the  contract,  as  the  shipment  of  the 
merchandise  itself.  It  was  the  inducement 
that  led  defendant  to  enter  into  the  trans- 
action; it  was  not  an  afterthought  nor  a 
mere  gratuitous  act  on  the  part  of  plaintiff, 
46  L.R.A.(N.S.) 


to  be  performed  only  at  the  option  of  de- 
fendant. Plaintiff  agrees  absolutely  to  do 
it.  True,  it  is  to  be  done  so  soon  as  possi- 
ble after  requested,  but  it  is  to  be  done 
whether  requested  or  not;  and  the  only  op- 
tion the  defendant  had  in  the  matter  was, 
by  making  the  request,  to  fix  the  time,  or 
rather,  to  hasten  the  time,  of  his  coming. 
N^either  is  the  condition  requiring  the  de- 
fendant to  furnish  a  man  and  team  to  assist 
such  agent,  and  to  pay  his  compensation  out 
of  the  profits  from  sales  they  jointly  made, 
an  absolute  condition,  to  be  performed  at  all 
events.  He  is  to  do  this  only  iji  case  he 
has  made  the  request  to  have  thf  igent  sent. 
If  plaintiff  sent  him  in  compliance  with  the 
terms  of  his  agreement,  it  would  be  without 
cost  to  the  defendant. 

It  was  to  the  pecuniary  interest  of  the 
plaintiff  to  have  the  goods  shipped  to  de- 
fendant disposed  of  at  as  early  a  date  as 
possible;  and  it  was  also  to  its  pecuniary 
interest  to  have  the  lightning  rods,  when 
sold,  properly  attached  to  the  buildings  for 
the  purchasers,  in  order  that  a  market  for 
other  similar  goods  might  be  created  as  con- 
templated by  the  terms  of  the  agreement.  It 
was  for  this  reason  that  plaintiff,  through 
its  agents,  instructed  the  defendant  not  to 
try  to  put  up  any  of  the  lightning  rods  until 
they  were  there  to  show  him  how  to  do  it; 
and  for  this  reason  defendant  could  not  dis- 
pose of  the  goods  nor  derive  any  benefit 
whatever  from  the  purchase  until  this  as- 
sistance was  furnished.  Thus,  it  will  appear 
that  the  furnishing  of  the  assistance  pro- 
vided for  in  the  disputed  clause  of  this  con- 
tract is  one  of  the  most  important  and  es- 
sential elements  of  the  entire  agreement. 
And  this  is  the  view  taken  by  both  plaintiff 
and  defendant.  Ample  time  for  its  perform- 
ance was  allowed  between  the  sale  of  the 
goods  and  the  time  the  purchase  price  was 
to  become  due.  During  this  time,  one  or 
two  of  plaintiff's  agents  visited  the  defend- 
ant, and  plaintiff  claimed  they  had  com- 
plied with  the  agreement.  Defendant 
claimed  they  did  not,  and  refused  payment 
on  that  account.  Later  on  plaintiff  sent 
other  of  its  agents  to  defendant,  who,  they 
claimed,  rendered  defendant  the  assistance 
provided  for  in  the  contract,  but  this  was 
disputed  by  defendant;  and  whether  they 
did  or  not  was  the  principal  and  practically 
the  only  issue  raised  at  the  trial.  That 
plaintiff  so  regarded  this  condition  Is  ap- 
parent from  the  fact  that  it  assumed  the 
burden  on  its  main  case  of  showing  that 
this  clause  in  the  contract  had  been  fully 
complied  with. 

If  the  intent  of  the  parties,  when  enter- 
ing into  the  contract,  is  to  be  gathered  from 
their  understanding  of  and  conduct  relative 
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thereto,  then  certainly  the  agreement  to  fur- 
nish the  defendant  this  assistance  in  start- 
ing the  business  was  one  of  the  essential  ele- 
ments of  the  contract;  and  the  question 
whether  it  had  been  complied  with  or  not 
should  have  been  submitted  to  the  jury. 

The  judgment  and  order  appealed  from 
should  be  reyersed,  and  a  new  trial  awarded. 

Smith,  J.,  dissenting: 

I  cannot  concur  in  the  conclusion  an- 
nounced by  the  majority  opinion  in  this 
case.  It  seems  to  me  that  both  the  reason- 
ing and  the  conclusion  must  l>e  based  upon 
the  theory  that  some  ambiguity  exists  in 
the  written  contract,  which*  calls  for  ex- 
trinsic evidence  to  enable  the  court  to  inter- 
pret it.  Where  the  contract  is  clear  and  un- 
ambiguous in  its  terms,  the  rule  has  been 
settled  since  the  early  days  of  the  common 
law  that  evidence  to  show  the  understand- 
ing of  the  parties,  as  disclosed  by  their  con- 
duct relative  thereto,  is  incompetent.  The 
majority  opinion  not  only  ignores  this  long- 
settled  rule,  but  undertakes,  in  effect,  to  add 
t«  the  terms  of  the  written  contract,  by  oral 
evidence,  a  condition  that  plaintiff's  agent 
"gave  defendant  positive  instructions  not  to 
attempt  to  put  up  any  rods  until  they 
(plaintiff's  agents)  were  there  to  show  him 
how  to  put  them  up."  The  opinion  also 
makes  the  remarkable  addition  to  the  con- 
tract that  "it  was  fully  understood  and 
contemplated  by  both  parties,  at  the  time  of 
the  making  of  the  contract,  that  it  was  nec- 
essary that  some  person,  who  had  requisite 
skill  and  experience,  should  assist  defend- 
ant in  starting  the  business,  and  that  de- 
fendant was  not  to  put  up  any  rods  until 
plaintiff's  agents  were  there  to  show  him 
how  to  do  it."  This  statement  includes  the 
assumption  that  the  persons  or  agents  who 
were  to  show  defendant  ''how  to  put  up  the 
rods"  are  the  "salesmen"  mentioned  in  the 
contract.  Not  a  syllable  in  the  contract 
warrants  the  conclusion.  It  amounts  to 
reading  into  the  contract  a  stipulation  that 
the  "salesman"  to  be  furnished  shall  also 
be  an  expert  possessing  mechanical  knowl- 
edge and  skill  necessary  in  the  erection  of 
lightning  rods.  Also  the  further  somewhat 
remarkable  statement  is  made  that  the  sales- 
man must  be  furnished  whether  requested  or 
not,  followed  by  another  remarkable  state- 
ment that  defendant  is  bound  to  pay  the 
salesman  "only  in  case  he  has  made  the  re- 
qa<*st  to  have  the  salesman  sent."  I  frankly 
admit  a  want  of  mental  agility  sufficient  to 
enable  me  to  reach  such  conclusions  from 
any  language  used  in  the  contract. 

In  connection  with  these  statements,  the 
exact  language  of  the  contract  is  suggeBtive : ! 
"In  ease  a  salesnuui  is  furnished  at  his  re- 
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quest  .  .  .  he  will  proceed  to  canvass 
jointly  with  said  salesman,  exclusively,  for 
the  sale  of  lightning  rods.  ..."  To 
this  language  the  majority  opinion  subjoins 
a  material  statement  not  found  in  the  con- 
tract,—«.  e.,  that  defendant  did  not  under- 
stand putting  up  lightning  rods,  and  that,  in 
order  to  sell  them,  it  was  necessary  to  have 
an  expert  put  them  up, — and  then  the  argu- 
ment proceeds  on  the  theory  that  plaintiff's 
agreement  was  not  only  to  furnish  a  sales- 
man, but  one  who  was  an  expert  in  putting 
up  lightning  rods.  The  entire  reasoning 
which  follows  is  founded  on  this  expert  ele- 
ment, and  finds  its  culmination  in  the  asser- 
tion that  plaintiff's  agents  gave  defendant 
"positive  instructions"  not  to  attempt  to 
put  up  any  rods  until  an  expert  was  there 
"to  show  him  how  to  do  it."  It  would  re- 
quire a  very  robust  contract,  indeed,  to  stand 
up  under  such  methods  of  interpretation.  It 
seems  to  me  that»  by  means  of  such  assump- 
tions, any  written  contract,  no  matter  bow 
clear  and  unequivocal  the  language  used, 
might  be  made  to  assume  Protean  phases  to 
suit  any  contention  of  parties.  It  is  con- 
ceded that  the  construction  of  this  particular 
clause  of  the  contract  is  the  vital  question 
on  this  appeal.  On  its  solution  depends  the 
question  whether  the  contract  is  entire  or 
severable.  Eliminating  the  assumption  that 
the  contract  requires  plaintiff  to  furnish  an 
expert  in  putting  up  rods,  as  well  as  a  sales- 
man, the  case,  I  think,  presents  but  little 
difficulty. 

If  the  contract  is  divisible,  no  right  of 
rescission  existed,  even  if  plaintiff  wholly 
failed  to  furnish  a  salesman  upon  demand, 
as  alleged  by  defendant.  If  defendant  suf- 
fered damage  from  any  neglect  to  furnish 
salesmen,  he  had  a  remedy  either  by  way  of 
counterclaim  in  this  action,  or  by  an  inde- 
pendent action.  Enough  has  been  said,  I 
think,  to  show  that  payment  for  merchan- 
dise delivered  is  entirely  independent  of  the 
provision  regarding  salesmen;  but  it  may 
also  be  noted  that,  under  the  terms  of  the 
contract,  payment  became  due  within  sixty 
days  at  the  farthest.  Plaintiff  also  leased 
and  furnished  defendant  a  static  electric 
machine,  to  be  retained  by  him  until  De- 
cember 1st,  presumably  for  his  own  personal 
use  in  the  business,  which  was  done.  All  of 
which  shows  that  defendant  had  the  right 
to  do  business  independently  of  the  aid  of 
any  salesmen  who  might  be  furnished  by 
plaintiff.  It  is  quite  clear  to  my  mind  that 
the  provision  relating  to  salesmen  was  en- 
tirely independent  of  payment  for  goods 
furnished. 

The  divisibility  of  the  consideration  is  per- 
haps the  most  vital  factor  in  determining 
whether  a  contract  is  entire  or  severable. 


264 


SOUTH  DAKOTA  SUPREME  OOUBT. 


It  will  be  obsenred  that,  under  the  provisioni 
of  this  contract,  the  price  to  be  paid  for 
merchandise,  and  the  compensation  to  be 
paid  assistant  salesmen  by  division  of  com- 
missions, constitute  entirely  separate  and 
distinct  matters  appearing  on  the  face  of  the 
contract,  and  neither  is  made  dependent,  by 
the  terms  of  the  contract,  upon  the  otiier. 
The  question  whether  provisions  of  a  con- 
tract are  intended  by  the  parties  to  be  de- 
pendent or  independent  is  to  be  determined 
from  the  language  used  in  the  contract,  if 
possible. 

In  Oliver  v.  Oregon  Sugar  Ca  42  Or.  270, 
70  Pac.  902,  the  court  says:  ''Whether  a 
contract  is  entire  or  severable  is  a  question 
of  construction,  depending  upon  the  inten- 
tion of  the  parties,  to  be  ascertained  and  de- 
termined from  the  language  employed,  the 
subject-matter,  and  the  surrounding  circum- 
stances. 'If  the  part  to  be  performed  by 
one  party,'  says  Mr.  Justice  Prim,  'consists 
of  several  distinct  and  separate  items,  and 
the  price  to  be  paid  by  the  other  is  appor- 
tioned to  each  item  to  be  performed,  or  is 
left  to  be  implied  by  law,  such  a  contract 
will  generally  be  held  to  be  severable;  and 
the  same  rule  holds  where  the  price  to  be 
paid  is  clearly  and  distinctly  apportioned  to 
different  parts  of  what  is  to  be  performed.' 
Tenny  v.  Mulvaney,  8  Or.  129." 

In  Parsons  on  Contracts,  vol.  2,  8th  ed. 
p.  517,  the  author  says:  "If  the  part  to  be 
performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to 
be  paid  by  the  other  is  apportioned  to  each 
item  to  be  performed,  or  is  left  to  be  im- 
plied by  law,  such  a  contract  will  generally 
be  held  to  be  severable;  .  .  .  and,  if  the 
consideration  to  be  paid  is  single  and  entire, 
the  contract  must  be  held  to  be  entire,  al- 
though the  subject  of  the  contract  may  con- 
sist of  several  distinct  and  wholly  indepen- 
dent items." 

An  order  for  different  articles,  if  the 
quantity,  description,  and  price  of  each  is 
separately  specified,  is  severable,  so  that  the 
purchaser,  upon  receipt  of  the  goods,  may 
retain  those  which  comply  with  the  contract, 
and  reject  those  which  do  not.  Potsdaracr  v. 
Eruse,  57  Minn.  193,  58  N.  W.  983;  Pierson 
V.  Crooks,  116  N.  Y.  639,  12  Am.  St.  Rep. 
831,  22  N.  E.  349. 

A  contract  to  do  several  things  at  differ- 
ent times  is  divisible  in  its  nature,  and  a 
recovery  may.  be  had  for  every  default. 
Badger  v.  Titcomb,  16  Pick.  409,  26  Am. 
Dec.  611.  If  one  buys  mining  property  of 
another,  agreeing  to  pay  therefor  a  certain 
proportion  of  the  net  proceeds  of  the  mines, 
and  to  employ  the  vendor  as  superintendent, 
the  contracts  are  separable,  and  the  vendor's  | 
discharge,  though  wrongful,  is  no  breach  of  I 
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the  contract  conoeming  the  Bsi  proceeds. 
Hutchena  v.  Sutherland,  22  Kev.  363,  40 
Pac  409. 

A  contract  is  generally  severable  which 
clearly  apportions  the  payment  af  different 
parts  of  the  work,  although  the  work  may  be 
in  its  nature  single  and  entire.  Siegel,  C.  & 
Co.  V.  Eaton  &  P.  Co.  165  IlL  660,  46  N.  £. 
449. 

The  rule  that  a  party  who  has  failed  to 
fully  perform  his  contract  cannot  recover 
for  part  performance  applies  only  to  entire, 
and  not  to  severable,  contracts,  which  are, 
in  legal  effect,  independent  agreements  about 
different  subjects,  although  made  at  the 
same  time.  McGrath  v.  Cannon,  65  Minn. 
467,  67  N.  W.  160. 

In  First  Nat.  Bank  v.  Spear,  12  S.  D. 
114,  80  N.  W.  168,  this  court  said:  "This 
court  held  in  Davis  v.  Jeff r is,  6  S.  D.  352, 
58  N.  W.  815,  that  in  a  mutual  contract  the 
undertakings  of  the  respective  parties  are 
considered  dependent  unless  a  contrary  in- 
tention clearly  appears.  This  is  nndoub^ly 
the  correct  rule,  where  it  does  not  affirma- 
tively appear  from  the  contract  itself  that 
the  parties  intended  that  the  stipulations 
should  be  independent." 

It  will  be  observed  that  the  clause  in  the 
contract  under  consideration  left  it  option- 
al with  the  defendant  whether  he  would  re- 
quire plaintiff  to  furnish  salesmen  to  assist 
in  the  canvass  for  sales  of  merchandise. 
The  defendant,  by  the  terms  of  the  contract, 
was  not  required  to  accept  the  assistance  of 
salesmen,  or  to  pay  them  conmiissions  on 
sales.  It  was  optional  with  him  to  proceed 
without  the  assistance  of  salesmen.  The  con- 
tract requires  that  the  defendant  shall  pay 
the  plaintiff  for  the  merchandise  purchased, 
at  prices  stipulated  in  the  contract,  but 
provides  that  the  pay  of  the  salesmen,  if  any 
are  employed,  shall  be  made  to  the  salesmen, 
and  the  plaintiff  has  absolutely  no  interest 
whatever  in  the  compensation  to  be  paid 
salesmen  furnished  by  it.  It  is  very  clear 
that  the  plaintiff,  under  this  contract,  is 
given  no  right  which  would  enable  it  to  sue 
for  or  recover  the  compensation  earned  by 
salesmen.  The  right  to  the  commissions 
could  only  be  enforced  by  the  salesman  him- 
self, who  had  earned  them.  It  therefore 
seems  clear  to  my  mind  that  these  provisions 
of  the  contract  are  distinct  and  severable; 
and  even  if  it  be  conceded  that  plaintiff 
failed  to  furnish  salesmen,  as  alleged  by  de- 
fendant, such  failure  would  constitute  no 
ground  for  a  rescission  of  the  contract, 
which  is  the  defense  alleged  in  the  answer. 
McGrath  v.  Cannon,  supra. 

The  ease  of  Davis  v.  Jeffris  presents  aa 
entirely  different  contract.  The  contract  in 
that  case  was  to  erect  a  refrigerator  plant. 
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to  be  MBttrveied  aooording  to  certain  pai- 
rnts,  and  to  furnish  a  patent  deed  from  the 
patentee,  the  MeCray  Refrigerator  Company, 
without  whieh  the  refrigerator  plant  could 
aot  be  operated  without  infringement  of  the 
patent.  It  it  apparent  that,  on  the  face  of 
the  contract,  it  was  an  entirety,  and  that 
the  deed  for  the  patent  under  which  the  re- 
frigerator eould  be  operated  was  an  essen- 
tial and  indivisible  part  of  the  contract. 

The  eyidence  in  the  case  at  bar  was  in- 
competent and  cannot  throw  any  light  what- 
ever on  the  proper  interpretation  of  the  con- 
tract. This  court)  I  think,  laid  down  the 
correct  rule  for  interpretation  of  contracts, 
with  reference  to  dependent  provisions,  in 
Ink  V.  Rohrig,  23  S.  D.  548,  122  N.  W.  504, 
when  it  said:  TThe  relation  of  covenants  is 
to  be  determined  according  to  the  intention 
and  meaning  of  the  parties,  as  the  same  ap- 
pears in  the  instrument,  and  by  the  applica- 
tion of  eonunon  sense  to  each  particular 
c'ase."  In  Davis  v.  Jeffris,  supra,  this  court 
did  not  resort  to  extrinsic  evidence  to  evolve 
a  theory  as  to  the  intention  of  the  parties, 
but  placed  the  decision  squarely  upon  the 
language  of  the  contract  itself,  which  was 
clear  and  unequivocal  There  is  nothing  in 
the  contract  in  this  case  to  warrant  a  de- 
parture from  this  well-settled  rule  applicable 
to  all  contracts,  when  it  is  sought  to  ascer- 
tain the  true  intent  of  the  parties.  It  is  the 
rule  laid  down  in  the  Civil  Code:  *<Sec.  1247. 
The  language  of  a  contract  is  to  govern  its 
interpretation,  if  the  language  is  clear  and 
explicit,  and  does  not  Involve  an  absurdity.'' 
In  Strunk  v.  Smith,  8  S.  D.  412,  66  N.  W. 
928,  this  eourt  said:  This  section  of  the 
Code  does  not  "permit  an  oral  extrinsic 
showing  that  such  was  the  intention  of  the 
parties  to  a  written  contract,  the  terms  of 
whieh  are  expressed  in  clear  and  explicit 
language.** 

I  am  inclined  to  the  view  that  the  trial 
eourt  was  right  in  its  interpretation  of  the 
eootraety  and  that  the  order  and  judgment 
of  the  trial  ooart  should  be  affirmed. 


oictjawoma  suprebib  court. 

(DlTlslon  No.   2.) 
J.  B.  TURNER,  PUT.  in  Err., 

V. 

M.  a  FLEMING  et  aL 

«—  Okla.  — ,   130   Pac.  551.) 

Jvdsment  *  dlsmlBsal  on  stipulation  * 
effect. 

1.  A  dismissal  of  a  suit,  based  upon  an 
agreement  between  the  parties  hy  which  a 

Headnotes  by  Bbbwki,  C. 
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settlement  and  adjustment  of  the  subject- 
matter  in  dispute  is  made,  is  a  dismissal 
on  the  merits,  and  is  equivalent  to  a  re- 
traxit at  common  law,  and  as  such  is  a  bar 
to  further  litigation  on  the  same  subject- 
matter  between  the  parties. 

E^rldence  —  to  supplement  record. 

2.  Where  the  record  fails  to  show  the 
facts  of  the  agreement  upon  which  such  dis- 
missal is  based,  extrinsic  evidence  may  be 
resorted  to. 

Attorney  —  power  to  compromise. 

3.  An  attorney,  by  virtue  of  his  retainer, 
can  do  anything  fairly  pertaining  to  the 
prosecution  of  his  client's  cause  and  the 
protection  of  his  client's  interests  involved 
in  the  suit;  but  he  cannot,  under  such  gen- 
eral authority,  surrender  or  compromise 
away  his  client's  substantial   rights. 

Judgment  —  attorney's  compromise  — 
setting  aside. 

4.  Where  an  attorney  makes  a  compro- 
mise or  settlement  of  a  cause,  without  any 
authority  so  to  do,  and  causes  an  order  of 
dismissal  "as  per  stipulation,"  based  on 
such  settlement,  to  be  entered,  such  order 
may  be  set  aside  and  vacated,  upon  the 
application  of  his  aggrieved  client  promptly 
presented. 

(February  18,  1913.) 

IT^RROR  to  the  District  Court  for  Potta- 
^  watomie  County  to  review  a  judgment 
dismissing  upon  compromise  by  the  attor- 
neys an  action  brought  to  recover  rent  al- 
lied to  be  due  and  unpaid.    Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  Blakeney,  Maxey  St  Bffley  for 
plaintiff  in  error. 

Brewer,  C,  filed  the  following  opinion: 
The  question  presented  in  this  case  is  this: 
Is  an  agreement  of  an  attorney  in  a  case  to 
settle  by  compromise  and  dismiss  the  case, 
as  per  stipulation,  by  virtue  of  his  general 
employment  to  bring  suit,  and  without 
special  authority  or  the  knowledge  or  con- 
sent of  his  client,  binding  on  the  client,  who 
afterwards  learns  of  the  matter  and  brings  a 
proceeding  to  set  aside  the  judgment  and 
order  of  dismissal  T 

The  defendant  in  error  has  filed  no  brief. 
The  facts,  briefly  stated,  are:  Plaintiff  in 
error,  Turner,  a  nonresident^  owns  a  build- 
ing in  Shawnee,  and  defendants  in  error  were 
occupying  it  as  tenants;  no  rent  had  been 

Note. —  For  implied  power  of  attorney 
to  compromise  cause  of  action,  see  note  to 
Gibson   v.  Nelson,  31  L.R.A(N.S.)    623. 

As  to  lots  of  compensation  by  compromis- 
ing case  without  authority,  see  note  to 
Rogers  v.  Pettigrew,  42  L.R.A.(N.S.)  862. 

For  right  of  attorney  to  enter  retraxit^ 
see  note  to  Sheffer  v.  Perkins,  25  L.RJL 
(N.S.)    1313. 
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paid  for  a  long  period.  It  seems  a  Mr.  Doug- 
las had  been  collecting  rents  for  Turner,  and 
was  directed  by  Turner  to  collect  the  back 
rents.  Defendants  refused  payment,  and 
Douglas  employed  an  attorney  who  brought 
suit  for  back  rents  in  the  sum  of  $780  and 
interest.  Defendants  answered  denying  in- 
debtedness, and  with  a  cross-petition  asking 
oyer  $2,000  for  various  items  of  damages. 
A  settlement  of  the  suit  was  agreed  upon  be- 
tween Douglas,  the  attorney,  and  defend- 
ants, whereby  Turner's  total  claim  for  rents 
was  surrendered  and  defendants  were  paid 
the  sum  of  $625  out  of  Turner's  funds  in 
the  hands  of  Douglas.  When  the  case  was 
called,  upon  the  suggestion  of  attorneys,  the 
court  made  the  following  order:  "Ordered 
that  this  cause  be  and  the  same  is  hereby  dis- 
missed as  per  stipulations  now  on  file." 
While  the  written  stipulations  were  not 
filed^  the  complete  settlement  and  compro- 
mise stated  above  was  entered  into  between 
the  persons  as  stated. 

A  dismissal  of  a  suit  made  after,  and 
based  upon,  an  agreement  between  the  par- 
ties by  which  a  compromise  settlement  and 
adjustment  of  the  subject-matter  in  dispute 
is  made,  is  a  dismissal  on  the  merits,  and  is 
equivalent  to  a  judgment  of  retraxit  at  com- 
mon law;  and  as  such  would  be  a  bar  to  fur- 
ther litigation  on  the  same  subject  between 
the  parties.  3  BL  Com.  296;  Bank  of  the 
Commonwealth  ▼•  Hopkins,  2  Dana,  395; 
Jarboe  v.  Smith,  10  B.  Mon.  257,  52  Am. 
Dec  541;  Merritt  v.  Campbell,  47  Cal.  542; 
Hoover  v.  Mitchell,  25  Gratt.  387;  Wohlford 
▼.  Compton,  79  Va.  333;  United  States  v. 
Parker,  120  U.  S.  89,  30  L.  ed.  601,  7  Sup. 
Ct  Rep.  454;  Pethtel  v.  McCullough,  49  W. 
Va.  520,  39  S.  E.  100;  Wiloher  v.  Robertson, 
78  Va.  602. 

If  the  record  fails  to  show  the  facts  of  the 
agreement  for  the  dismissal,  extrinsic  evi- 
dence may  be  resorted  to.  Butchers'  Slaugh- 
tering &  Melting  Asso.  v.  Boston,  137  Mass. 
186;  Foye  v.  Patch,  132  Mass.  105;  Cornell 
V.  Hartley,  41  W.  Va.  493,  23  S.  E.  789;  1 
Barton,  Ch.  Pr.  358. 

The  order  in  this  case  being  a  bar  to  fur- 
ther litigation  over  the  same  subject-matter 
between  the  same  patries,  if  made  with  au- 
thority, the  decisive  question  arises:  Did  the 
attorney  have  the  power  and  authority  to 
make  the  agreement  and  settlement  and  con- 
sent to  the  order? 

The  undisputed  facts  are  that  Turner 
wrote  Douglas  and  asked  him  to  collect 
these  rents.  No  further  or  other  authoritv 
is  claimed.  An  attorney  was  employed,  suit 
brought,  and,  after  issues  were  fully  joined. 
Douglas  and  the  attorney  he  had  employed 
settled  the  case,  surrendering  all  of  Turner's 
claim  for  rents  in  the  suit,  and  paying  out 
45  L.R.A.(N.S.) 


of  other  funds  of  Turner  a  large  sum  of 
money  to  defendants. 

The  general  authority  and  direction  to 
collect  the  rents  was  not  sufficient  authority 
to  do  what  was  done  in  this  case.  An  at- 
torney, by  virtue  of  his  retainer,  can  do  any- 
thing  fairly  pertaining  to  the  prosecution  of 
liis  client's  cause  and  the  protection  of  his 
client's  interest  involved  in  the  suit;  but  he 
cannot,  under  such  general  authority,  sur- 
render or  compromise  away  his  client's  sub- 
stantial rights.  To  do  so  it  requires  the  ex- 
press authority  of  the  client,  or  his  agree- 
ment thereto.  Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346;  Preston  v.  Hill,  50  CaL 
43,  19  Am.  Rep.  647;  Derwort  v.  Loomer^ 
21  Conn.  245,  9  Am.  Neg.  Cas.  142;  Jones 
V.  Inness,  32  Kan.  177,  4  Pac.  95;  3  Am.  & 
Eng.  Enc.  Law,  358;  Hallack  v.  Loft,  10 
Colo.  74,  34  Pac.  568;  Forest  Coal  Co.  ▼. 
Doolittle,  54  W.  Va.  210,  46  S.  E.  238;  Wal- 
dron  V.  Angleman,  71  K.  J.  U  166,  58  AtL 
568;  Thomason  v.  Odum,  31  Ala.  108,  68 
Am.  Dec.  159 ;  Kellogg  v.  Gilbert^  10  Johns. 
220,  6  Am.  Dec.  335;  Rhutasel  ▼.  Rule,  07 
Iowa,  20,  65  N.  W.  1013;  Dickerson  ▼. 
Hodges,  43  N.  J.  Eq.  45,  10  AtL  111;  4  Cyc 
945,  and  cases  cited.  The  petition  to  vacate 
and  set  aside  the  order  of  dismissal  in  this 
case  should  have  been  granted.  Where  an 
attorney  makes  a  compromise  or  settlement 
of  a  case  without  any  authority  so  to  do,  it 
may  be  set  aside  and  vacated,  upon  applica- 
tion of  his  aggrieved  client,  seasonably  pre- 
sented. DaltoB  V.  West  End  Street  R.  Co. 
159  Mass.  221,  38  Am.  St.  Rep.  410,  34  N. 
E.  261;  North  Whitehall  Twp.  v.  Keller,  100 
Pa.  105,  45  Am.  Rep.  361;  Faughnan  v.  Elis- 
abeth, 58  N.  J.  L.  309,  33  Atl.  212;  Pierce 
V.  Brown,  8  Biss.  534,  Fed.  Cas.  No.  11,143. 

This  case  should  therefore  be  reversed  and 
remanded,  with  directions  to  set  aside  the 
order  of  dismissal  as  per  stipulation  filed; 
the  cause  be  reinstated  on  the  trial  dockel 
for  trial  in  course  on  the  issues  joined. 

Per  Curiam: 

Adopted  in  whole. 


TENNBSSIBE  SUPREME  COmiT. 

W.  M.  SMITH  et  aL 
▼. 

J.  L.  JOHNS,  Receiver,  etc.,  of  United 
States  Fire  Insurance  Company,  et  al.* 
Plffs.  in   Certiorari. 

(—  Tenn.  — ,  150  S.  W.  07.) 

liien   —    execution   —    extent. 

1.  The  lien  of  an  execution  extends  only 
to  property  located  in  the  county  to  whidb 
the  execution  is  directed 
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Ijerj  *  choaes  tni  action  *  legisIatlTe 
perm  tss  Ion. 

2.  The  legislature  ma^  make  the  choeet 
in  action  ox  a  corporation  subject  to  exe- 
cution. 

Statute  ^  conflict  *  execution  —  chosee 
in  action. 

3.  A  statute  providing  that  an  execution 
•hall  not  bind  clioses  in  action  not  liable 
at  law  unless  the  judgment  is  registered 
does  not  apply  to  choses  in  action  of  a 
corporation,  which,  by  another  statute,  are 
made  subject  to  execution. 

(October  19,  1912.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  decree  reversing  a  de- 
cree of  the  Chancery  Court  for  Hamilton 
County  refusing  to  enforce  execution  liens 
upon  property  of  the  insurance  company. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  W.  li.  Frierson,  for  plaintiffs  in 
icrtiorari : 

The  issuance  of  an  execution  creates  no 
iien  upon  the  choses  in  action  of  the  execu- 
tion debtor. 

English  V.  King,  10  Heisk.  071;  Edwards 
V.  Thompson,  86  Tenn.  722,  4  Am.  St.  Rep. 
807,  4  S.  W.  013;  Shannon's  Code,  §  4713. 
•  Mr.  C.  W.  K.  Meaduun  also  for  plain- 
tiffs   in    certiorari : 

Messrs.  Cooke,  Swaney,  A  Hope,  for 
defendants   in  certiorari: 

The  appointment  of  a  receiver  does  not 
interfere  with  existing  liens  or  other  priori- 
ties. 

High,  Receivers,  3d  ed.  §  5;  34  Cyc.  228- 
230;  Lookout  Bank  v.  Susong,  90  Tenn.  590, 
18  a  W.  389. 

Money  is  subject  to  levy. 

Dolby  V.  Molllns,  3  Humph.  437,  39  Am. 
Dec  180. 


if ofe. »  Territorial  extent  of  lien  of  exe- 
eution. 

The  lien  of  an  execution  extends  over 
fwoperty  situated  in  the  territory  within 
which  the  writ  may  be  executed.  Hardy 
T.  Jasper,  14  N.  C.   (3  Dev.  L.)    168. 

This  rule  will  be  found  stated  in  differ- 
ent ways,  as  that  the  lien  binds  all  the 
property  subject  to  levy  within  the  county 
(King  V.  Kenan,  38  Ala.  03;  Anderson  v. 
Fowler,  8  Ark.  388;  Chenault  v.  Bush,  84 
Ky.  528,  2  S.  W.  100;  Stewart  v.  Beale, 
7  Hun,  405,  affirmed  without  opinion  in 
418  N.  Y.  629) ;  or  that  it  does  not  extend 
beyond  the  county  (Pond  v.  Griffin,  1  Ala. 
678;  Wood  v.  Gary,  6  Ala.  43;  Clagget  v. 
Force,  1  Dana,  428;  Blanton  v.  Morrow,  42 
N.  C.  [7  Ired.  Eq.]  47,  53  Am.  Dec.  301) ; 
or  that  it  extends  throughout  the  bailiwick 
of  the  officer  to  whom  it  is  issued  (Ray  v. 
Birdseye,  5  Denio,  619;  Lambert  v.  Pauld- 
ing, 18.  Johns.  311;  (Clifford  v.  Logan,  9 
Manitoba  L.  Rep.  423). 

The  latter  statement  of  the  rule  is  il- 
lustrated by  Isbell  v.  Epps,  28  Ark.  35, 
and  Brown  v.  Burrus,  8  Mo.  26,  in  whicli 
it  was  held  that  the  lien  of  an  execution 
issued  by  a  justice  to  a  constable  covers 
onl^  property  situated  in  the  township  to 
which  execution  is  directed;  and  by  Pike 
V.  Baker,  53  111.  163,  and  Gott  v.  Williams, 
29  Mo.  461,  where  the  lien  of  an  execution 
issued  by  a  justice  to  a  constable  was  held 
to  attach  only  in  the  county,  the  con- 
stable having  authority  to  levy  anywhere 
within  the  county;  and  by  Andress  v. 
Roberts,  18  Ala.  387,  where  it  appears  that 
a  statute  gave  an  agent  of  a  state  bank  the 
same  power  in  serving  process  throughout 
the  state  as  that  possessed  bv  the  sheriff  in 
a  county,  and  it  was  held  that  the  lien  of 
an  attachment  placed  in  the  hands  of  such 
officer  extended  over  the  state. 

In  some  states  the  statute  provides  that 
the  lien  shall  extend  throughout  the  ter- 
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ritory  within  the  jurisdiction  of  the  offi- 
cer to  whom  it  is  issued.  Durbin  v.  Haines, 
99  Ind.  463;  Gott  v.  Williams,  29  Mo.  461; 
Abeel  v.  Anderson,  39  Hun,  514;  Re  Gies 
Lithographic  Ca  7  App.  Div.  550,  40  N. 
Y.  Supp.  146. 

In  Woodward  v.  Hill,  3  M'Cord,  L.  241, 
and  State  v.  0'Ck>nner,  Rice,  L.  150,  it 
was  held  that  the  lien  of  an  attachment  ex- 
tended throughout  the  state  where  the  writ 
was  made  by  statute  to  run  into  all  the 
counties  of  the  state.  And  in  Stout  v.  Simp- 
son, 1  Rich.  L.  393,  the  court  said  that 
the  lien  of  an  attachment  is  territorial,  and 
does  not  attach  to  property  outside  the 
state. 

In  Cecil  v.  Carson,  86  Tenn.  139,  5  S.  W. 
532,  it  was  held  that  the  lien  of  an  execu- 
tion issued  on  a  judgment  by  any  court  of 
record  attaches  to  all  personalty  owned  by 
the  debtor  in  any  countv  in  the  state. 

But,  while  the  lien  of  an  execution  ex- 
tends only  to  property  within  the  county 
covered  by  the  writ,  when  it  once  attaches 
it  is  not  lost  by  the  removal  of  the  prop- 
erty to  another  county.  Hood  v.  Winsatt, 
1  B.  Mon.  208;  Mitchell  v.  Ashby,  78  Ky. 
254.  It  is  merely  suspended  by  such  re- 
moval, and  mav  l>e  revived  by  the  issuance 
of  another  writ  to  that  county.  Hill  v. 
Slaughter,  7  Ala.  632;  Hamilton  v.  Phil- 
lips Bros.  120  Ala.  177,  76  Am.  St.  Rep. 
29,  24  So.  587;  Forman  v.  Proctor,  9  B. 
Mon.  124. 

Nor  is  the  lien  lost  by  removal  of  the 
property  from  the  state,  but  it  attaches 
when  the  property  is  brought  back  to  the 
state,  even  by  one  who  purchased  it  in 
good  faith  in  the  other  state.  McMahan  v. 
Green,  12  Ala.  71,  46  Am.  Dec  242. 

But  where  the  property  is  purchased  bona 
fides  in  another  state,  and  retained  there 
for  the  period  of  limitations  of  that  state, 
the  lien  is  lost,  though  it  is  subsequently 
returned.  Newcombe  v.  Leavitt,  22  Ala. 
631.  R.  L.  8. 
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Under  the  itatate  said  property  is  sub- 
ject to  levy. 

Shannon's  Code,  §  4765. 

Ezfcutions  are  liens  upon  the  personal 
property  of  the  defendant  in  every  county  in 
the  state. 

Porter  v.  Cocke,  Peck  (Tenn.)  49;  Battle 
T.  Bering,  7  Yerg.  533,  27  Am.  Dec  526-, 
Preston  v.  Surgoine,  Peck  (Tenn.)  80;  Win- 
stead  ▼.  Winstead,  2  N.  C.  (1  Hayw.)  246 ;  10 
Vin.  Abr.  (A.  a.)  666;  Reg.  v.  Chalice,  2  Ld. 
Raym.  849;  Barnes  v.  Hayes,  1  Swan,  304; 
Mosely  v.  Baker,  2  Sneed,  368;  Stahlman  ▼. 
Watson,  —  Tenn.  — ,  39  S.  W.  1056 ;  Cecil  v. 
Carson,  86  Tenn.  139,  5  S.  W.  632;  11  Am. 
k  Kng.  Enc  Law,  2d  ed.  p.  677;  Freeman, 
Executions,  3d  ed.  §§198,  1012,  1013;  Gil- 
bert V.  Washington  City,  V.  M.  ft  Q.  S.  R. 
Co.  33  Gratt  645. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  and  sus- 
tained as  a  general  creditors'  bill  against  de- 
fendant insurance  company  and  a  receiver 
appointed  for  it.  Petitions  were  filed  by  M. 
G.  L.  Roberts  and  Thomas  &  Thomas,  asking 
that  certain  claims  against  the  insurance 
company  be  awarded  priority  of  payment  in 
the  distribution  of  its  assets. 

The  claims  referred  to  are  judgments  ob- 
tained against  the  insurance  company  while 
it  was  a  going  concern.  Both  of  these  judg- 
ments were  affirmed  in  the  court  of  civil 
appeals,  and  executions  issued  thereupon. 
One  of  the  judgments  was  rendered  by  that 
court  on  March  11,  1909,  at  Jackson,  and 
the  other  on  July  10,  1909,  at  Knoxville. 
The  Jackson  judgment  is  known  as  the 
''Grady  judgment,"  and  the  Knoxville  judg- 
ment is  known  as  the  ''Smith  judgment." 
Petitioners  Roberts  and  Thomas  ft  Thomas 
were  sureties  on  the  appeal  bond  in  the 
Smith  Case,  and  petitioner  Roberts  was 
surety  on  the  appeal  bond  in  the  Grady  Case. 

Executions  were  issued  on  both  of  these 
judgments  and  sent  to  the  sheriff  of  Ham- 
ilton county  in  August,  1909,  and  returned 
by  him  nuUa  bona.  Petitioners  maintain 
that  at  the  time  of  the  issuance  of  these 
executions  the  insurance  company  was  a  go- 
ing concern,  with  considerable  property, 
choses  in  action,  and  other  personalty.  They 
claim  that  they  pointed  out  to  the  sheriff 
of  Hamilton  county  certain  personalty  of 
the  company  subject  to  levy.  However  this 
is,  no  levy  was  made,  but  there  was  a  nulla 
bona  return,  as  aforesaid,  and  a  levy  was 
made  on  certain  property  of  petitioner  Rob- 
erts, the  surety  on  the  two  appeal  bonds. 

The  receiver's  report  filed  herein  discloses 
that  the  company  was  possessed  of  eonsider- 
45  L.R.A.(Ni3.) 


able  personal  proper^  at  Hkt  tiaw  these  ex- 
ecutions issued.  Some  of  its  property  was 
in  cash  and  furniture  and  fixtures,  but  most 
of  it  consisted  of  choses  in  action.  All  the 
property  was  not  located  in  Hamilton  coun- 
ty, but  some  of  it  was  in  Davidson,  some  in 
Shelby,  and  some  in  other  counties  of  the 
state. 

Petitioners  insist  that,  from  the  issuance 
of  execution  in  these  two  cases,  all  the  per- 
sonal property  of  the  insurance  company  in 
Tennessee  became  charged  with  a  lien  for 
the  satisfaction  of  such  executions,  and  that 
they  are  therefore  entitled  to  come  into 
equity,  enforce  this  lien,  and  have  the  pro- 
ceeds of  this  property  applied  to  the  satis- 
faction of  these  executions  in  full. 

This  position  is  controverted,  and  it  is 
contended  for  the  receiver  that  no  lien  was 
created  on  any  of  the  property  of  the  insur- 
ance company,  except  that  which  was  in 
Hamilton  county,  the  county  to  which  the 
executions  were  issued.  It  is  further  in- 
sisted that  no  lien  was  created  by  the  issu- 
ance of  these  executions  upon  the  choses  in 
action  of  the  company.  It  is  also  contended 
that  the  proceeds  of  property  located  in 
Hamilton  county  and  property  located  else- 
where in  the  state  have  become  inextricablv 
confused  in  the  receiver's  hands,  and  that 
petitioners  are  therefore  not  able  to  identify 
such  proceeds  now,  and  have  them  subjected 
to  the  satisfaction  of  these  judgments. 

As  to  the  extent  of  the  lien  of  an  execu- 
tion, we  find  no  case  in  point  in  this  state. 
We  are  of  opinion,  however,  that  the  lien 
extends  only  to  personalty  in  the  county  to 
which  the  execution  is  issued.  This  question 
has  arisen  in  other  jurisdictions,  and  the 
l^w  is  thus  stated : 

"The  general  rule  as  to  the  territorial  ex- 
tent of  the  lien  of  an  execution  is  that  it  is 
coextensive  with  the  jurisdiction  of  the  of- 
ficer to  whom  the  writ  is  delivered,  and  at- 
taches to  all  the  defendant's  goods  and  chat- 
tels within  the  territory,  and,  as  the  writ  is 
in  most  cases  delivered  to  the  sheriff,  or 
some  other  ofiicer  whose  jurisdiction  has  the 
same  limits,  its  lien  usually  extends  through- 
out the  county  in  which  it  is  issued."  11 
Am.  ft  Eng.  Enc  Law,  2d  ed.  677. 

"As  a  general  rule,  the  lien  of  the  execu- 
tion is  coextensive  with  the  writ."  17  Cyc 
1053. 

"That  is  to  say,  any  property  situated 
within  a  given  territory,  which  is  subject  to 
seizure  under  execution,  is  subject  to  the 
lien  thereof,  and,  where  the  writ  is  confined 
to  the  county  where  issued,  the  lien  is  like- 
wise restricted."  17  Cyc.  1053,  note  16. 

Many  cases  are  cited  in  support  of  their 
text  by  the  encyclopedias,  and  there  is  notb- 
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ing  save  dicta  im  Cecil  t.  CftTBon,  86  TeniL 
139,  5  S.  W.  fi32,  or  in  anj  of  our  other  cases 
referred  to,  ia  conflict  herewith. 

Since  the  lien  of  an  execution,  subject  to 
two  exceptions  (Berry  t.  Clements,  9 
Humph.  312;  Cox  t.  Hodge,  1  Swan,  371), 
relates  to  its  teste  and  attaches  to  all  the 
debtor's  personalty,  defeating  any  transfer 
made  between  the  teste  and  the  levy  of  the 
execution  (Cecil  t.  Carson,  supra,  and  cases 
cited),  it  is  proper  to  confine  the  scope  of 
the  lien  to  the  county  to  which  execution 
issues.  Even  so  restricted,  this  rule  may 
often  work  a  hardship,  and  it  is  not  desir- 
able that  it  be  extended. 

We  therefore  hold  that  the  lien  of  an  ex- 
ecution attaches  only  to  property  located  in 
the  county  to  which  the  execution  is  di- 
rected. An  execution  issued  to  one  county 
will  not  fix  a  lien  on  the  debtor's  personalty 
in  another. 

Considering  the  next  defense  interposed  by 
the  receiver,  it  must  be  conceded  that,  at 
common  law,  the  issuance  of  an  execution 
does  not  fix  a  lien  upon  the  debtor's  choses 
in  action.  There  is  no  statute  in  Tennessee 
changing  the  common-law  rule,  except  as  to 
corporations. 

Section  4765  of  Shannon's  Code  provides 
that  "an  execution  against  a  corporation 
may  be  levied  of  its  choses  in  action  as  well 
as  of  the  goods  and  chattels,  lands  and 
tenements,  of  such  corporation;  and  in  case 
of  a  levy  on  choses  in  action,  the  court  may 
appoint  a  receiver  to  collect  the  same." 

It  is  entirely  competent  for  the  legisla- 
ture  to  make  choses  in  action  subject  to 
levy  under  execution,  and,  as  to  the  choses  in 
action  of  corporations,  the  legislature  has 
clearly  so  acted  in  the  statute  quoted. 

That  such  is  the  effect  of  this  statute  has 
been  recognized  by  the  courts  in  this  state. 
Chancellor  Cooper  observes:  "Choses  in  ac- 
tion, and  especially  such  as  are  evidenced  by 
a  book  account,  are  not,  by  the  common  law, 
subject  to  seizure  and  sale  by  execution. 
.  .  .  In  this  state,  an  execution  runs 
against  the  goods  and  chattels  of  the  de- 
fendant, and  has  only  its  common-law  effect 
except  where  changed  by  statute.  It  may  be 
levied  upon  the  choses  in  action  of  a  cor- 
poration, by  the  Code  [1858],  §  3037."  Hill- 
man  V.  Moore,  3  Tenn.  Ch.  461. 

It  is  urged,  however,  that  §  4713  of  Shan- 
non's Code  puts  choses  in  action  on  the  same 
plane  as  the  equitable  estate  of  a  debtor, 
and  exempts  them  from  the  lien  of  execu- 
tion, unless  the  judgment  be  registered.  The 
section  is  as  follows: 

'^or  shall  an  execution  thereon  bind  the 

debtor's  legal  or  equitable  interest  in  stock, 

«hoses  in  action,  or  other  personal  property 

not  liable  at  law,  unless  a  similar  memor- 
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andum  is  rq^tered  within  the  same  period 
of  sixty  days,  in  the  county  where  the 
debtor  resides,  if  he  lives  in  the  state,  or,  if 
not,  then  in  the  county  where  the  property 
U." 

It  is  said  that  there  was  no  such  reg- 
istration of  the  judgments  against  the  in- 
surance company  as  is  prescribed  by  this 
statute,  and  that,  in  the  absence  of  such 
registration,  executions  issued  thereupon 
could  not  affect  the  company's  choses  in  ac- 
tion with  a  lien. 

It  wiU  be  observed,  however,  that  the  pro- 
visions of  this  statute  relate  to  ''choses  in 
action  or  other  personal  property  not  liable 
at  law,"  and  accordingly  such  provisions 
cannot  apply  to  the  choses  in  action  of  cor- 
porations: for,  as  we  have  just  seen,  by 
§  4765  of  Shannon's  Code,  choses  in  action 
of  corporations  are  rendered  liable  at  law. 

We  are  of  opinion  that  the  executions  in 
question  here  fixed  liens  upon  the  choses  in 
action  of  this  corporation,  by  reason  of  the 
statute  cited,  just  as  if  they  were  ''goods 
and  chattels." 

Responding  to  the  receiver's  third  propo- 
sition, we  perceive  no  insuperable  difficulty 
in  identifying  the  proceeds  of  the  company's 
property  affected  by  the  lien  of  these  execu- 
tions. There  should  be  none,  if  the  receiver 
has  properly  kept  his  accounts.  The  court 
of  civil  appeals  remanded  the  case  and  di- 
rected a  reference  for  this  purpose,  and  we 
think  this  action  was  correct. 

Other  questions  are  fully  considered  in 
the  opinion  of  the  Court  of  Civil  Appeals, 
and  its  decree  will  be  affirmed. 


WASHINGTON  SUPREME  COURT* 
(Department  No.  2.) 

JOHN  GRAVES,  Appt, 

V. 

TACOMA    RAILWAY    &    POWER    COM- 
PANY, Respt. 

(72  Wash.  387,  130  Pac  476.) 

Street  railway  ^  passengers  on  steps  ^ 
collision  with  bystander  —  liabilty. 

1.  The  street  car  company  is  not  negli- 
gent in  permitting  passengers  to  stand  on 

Note. '^  Street  railtimys:  liability  for  iri' 
jury  to  pedestrian  or  person  tpaitinp 
for  car  in  consequence  of  carrying 
passengers  on  platform  or  running 
hoarA* 

As  to  the  liability  of  a  street  railway 
company  to  one  hit  by  swing  of  car  at  curve, 
see  notes  to  South  Covin^on  k  C.  Street 
R.  Co.  V.  Besse,  16  L.RJl.(N.S.)  890,  and 
Bryant  v.  BosAoa  Elev.  R.  Co.  40  LJ^A. 
(N.S.)  133. 
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the  Btepfl  of  the  ear,  outside  its  body,  while 
it  slowly  approaches,  with  gons  sounding, 
a  person  standing  near  the  tracks,  who  has 
notice  of  the  condition  of  the  car,  and  the 
danger  of  contact  with  the  person  so  car- 
ried. 

Same  —  negligence  of  bystander. 

2.  A  person  having  noticed  that  an  ap- 
proaching street  car  is  cariring  passengers 
on  the  steps  outside  the  body  of  the  car  is 
negligent  in  remaining  so  close  to  the  track 
that  he  is  in  danger  of  collision  witii  such 
passengers. 

(March  8,  1913.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Pierce  County 
in  defehdant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
for  which  defendant  was  alleged  to  be  re- 
sponsible.   Affirmed. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Govnor  Teats,  Hugo  Metzlcr, 
Leo  Teats,  and  Ralph  Teats  for  appel- 
lant. 

Messrs.  J,  A.  Shackleford  and  F.  D. 
Oakley,  for  respondent: 

If  a  person  "places  himself  within  the 
reach  of  the  overhang  of  a  street  car  as  it 
rounds  a  curve,  and  is  struck  by  the  car 
while  so  swinging  around  the  curve,  he  as- 
sumes all  risks  incident  thereto,  and  the 
street  car  company  is  not  liable  for  injuries 
so  sustained. 

Garvey  v.  Rhode  Island  Co.  26  R.  [.  80, 
68  Atl.  456,  16  Am.  Neg.  Rep.  581 ;  Hayden 
v.  Fair  Haven  &  W.  R.  Co.  76  Conn.  355,  66 
Atl.  613;  Widmer  v.  West  End  Street  R. 
Co.  158  Mass.  49,  32  N.  E.  899;  Elsberg  v. 
Honeck,  76  N.  J.  L.  181,  68  Atl.  1091; 
South  Covington  &  C.  Street  R.  Co.  v. 
Beese,  33  Ky.  L.  Rep.  52,  16  L.R.A.(N.S.) 
890,  108  S.  W.  848;   Matulewicz  v.  Metro- 


politan Street  R.  Co.  107  App.  Diy.  230,  95 
N.  Y.  Supp.  7. 

Pallerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  brought  this  action  against 
the  respondent  to  recover  damages  for  per- 
sonal injuries.  He  was  nonsuited  in  the 
court  below,  and  appeals. 

The  appellant  lives  near  the  line  of  the 
respondent's  suburban  road,  which  runs  be- 
tween the  cities  of  Tacoma  and  Puyailup. 
Cars  passing  over  the  line  of  the  road  enter 
the  city  of  Tacoma  on  one  of  its  principal 
avenues,  from  whence  they  proceed  to  the 
heart  of  the  city,  where  they  turn  on  a  loop 
and  pass  out  of  the  city  on  the  same  track 
on  which  they  enter  it.  In  passing  in  and 
out,  the  cars  receive  and  discharge  passen- 
gers at  all  of  the  principal  street  crossings. 
On  the  evening  of  September  4,  1911,  some 
form  of  public  entertainment  was  given  in 
the  city  of  Tacoma  which  had  attracted  to 
the  city  numbers  of  people,  many  of  whom, 
and  among  them  the  appellant,  had  come 
into  the  city  over  the  respondent's  road. 
At  the  close  of  the  entertainment  there  was 
a  rush  to  return,  and  the  appellant,  finding 
the  usual  places  of  boarding  the  .  cars 
blocked  with  people,  went  to  the  place 
where  the  cars  made  the  turn  for  the  out- 
ward journey,  intending  to  take  a  car  at 
that  point.  He  took  a  position  along  the 
side  of  the  track  on  the  outward  or  convex 
side  of  the  curve.  Before  a  car  arrived,  a 
number  of  people  having  the  same  purpose 
as  the  appellant  collected  at  the  same  place, 
and  massed  along  the  side  of  the  track. 
Others  again,  anticipating  that  there  would 
be  a  crowd  waiting  to  take  the  cars  at  the 
loop,  went  along  the  track  towards  the  ap- 
proaching cars,  and,  meeting  an  incoming 
car,  boarded  it  before  it  reached  the  loop, 


As  to  the  liability  of  carrier  for  personal 
injuries  to  passenger  by  crowd  at  station 
or  stopping  place,  see  Glennen  v.  Boston 
Elev.  R.  Co.  32  L.R.A.(N.S.)  470,  and  note. 

And  the  contributory  negligence  of  per- 
son struck  by  a  street  car  while  waiting 
for  a  car  is  considered  in  a  note  to  Wood  v. 
Omaha  &  C.  B.  Street  R.  Co.  22  L.R.A. 
(N.S.)  228. 

And  as  to  contributory  negligence  in  rid- 
ing on  running  board  or  platform  of  car, 
see  notes  in  2  L.R.A.(N.S.)  1191;  10  L.R.A. 
N.S.)    352;    12  L.R.A.(N.S.)    831;   and  21 

.R.A.CN.S.)   972. 

In  Muhlhaiise  v.  Monon^hela  Street  R. 
Co.  201  Pa.  237,  60  Atl.  937,  11  Am.  Neg. 
Rep.  141,  where  it  appeared  that  the  com- 
pany permitted  its  platform  at  a  park  to 
become  crowded  with  many  more  persons 
than  could  be  taken  on  a  car,  and  made  no 
effort  to  control  the  car,  so  that  when  it 
approached  rapidly  the  crowd  rushed  for  it, 
and  persons  who  mounted  the  running  board 
46  L.R.A.(N.S.) 
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struck  against  plaintiffs  sister,  knocking 
her  against  him,  so  he  was  thrown  under 
the  car,  it  was  held  that  there  was  suffi- 
cient evidence  of  negligence  on  the  part  of 
the  company  to  require  submission  of  the 
case  to  the  jury. 

But  in  Brice  v.  South  Covington  &  C. 
Street  R.  Co.  29  Ky.  L.  Rep.  373,  93  S.  W. 
37,  where,  as  a  car  was  backed  rapidly  to 
a  crowd  standing  beside  the  track,  two 
men  jumped  upon  the  lower  step,  and  swung 
from  the  side  of  the  car  so  that  their  bodies 
struck  some  persons  in  the  crowd,  causing 
them  to  rush  back,  injuring  plaintiff,  who 
was  in  the  crowd,  it  was  held  that,  inas- 
much as  it  was  not  shown  that  the  men 
boarded  the  car  upon  invitation  of  defend- 
ant, or  that  their  presence  was  discovered 
in  time  to  stop  the  car,  so  as  to  avoid  the 
injury,  plaintiff  failed  to  make  out  a  case 
of  n^ligence  against  the  company. 

R.  L.  8. 
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loading  it  to  its  capacity.  After  the  car 
was  filled,  the  entrance  gates  were  closed, 
and  a  number  of  persons  mounted  the  stops 
and  clung  to  the  outside  of  the  gates;  their 
bodies  projecting  some  little  distance  be- 
yond the  sides  of  the  car.  Loaded  in  this 
manner  the  car  approached  the  place  where 
the  appellant  was  standing.  The  front  end 
of  the  car  passed  him  without  touching  him, 
but  before  the  rear  end  reached  him,  or 
about  the  time  the  rear  end  reached  liim, 
the  people  behind  him  surged  forward, 
pressing  him  against  the  bodies  of  the  per- 
sons hanging  on  to  the  rear  steps,  and  he 
was  dragged  along  in  the  direction  of  the 
motion  of  the  car  and  injured.  The  car  ap- 
proached the  place  slowly,  at  about  the 
speed  of  an  ordinary  walk.  Its  gong  was 
being  sounded  and  its  lights  were  burning. 
It  was  in  plain  view  of  tLe  appellant  long 
before  it  reached  him,  and  before  it  reached 
him,  as  he  himself  testified,  he  ''looked 
back  and  saw  a  crowd  on  the  rear  steps  of 
the  car." 

It  is  alleged  that  the  respondent  was 
negligent  in  permitting  persons  to  ride  on 
the  steps  of  the  car  outside  of  the  gates,  and 
that  this  was  the  proximate  cause  of  the 
appellant's  injuries.  We  have  not  been, 
however,  able  to  take  this  view  of  the 
record.  It  is  not  negligence  in  itself  as 
against  persons  on  the  streets  for  a  street 
ear  company  to  permit  persons  to  ride  on 
the  steps  of  its  cars,  even  though  the  bodies 
of  the  persons  so  riding*  may  protrude  be- 
yond the  ordinary  line  of  the  sides  of  the 
ears.  If  such  an  act  is  negligence  at  all,  it 
must  be  so  only  under  peculiar  circum- 
stances; circumstances  where  injuries 
therefrom  were  or  ought  to  have  been  rea- 
sonably foreseen.  It  is,  of  course,  the  duty 
of  a  street  car  company  to  operate  its  cars 
at  all  times  with  ordinary  care;  and  it  is 
true,  also,  that  what  constitutes  ordinary 
care  in  the  operation  of  a  car  varies  with 
the  circumstances.  But  clearly  there  is  no 
circumstance  shown  here  that  takes  the 
case  from  without  the  ordinary  rule.  The 
car  approached  slowly.  An  alarm  was 
sounded,  giving  warning  of  its  approach. 
The  car  was  in  plain  view  of  the  appellant. 
He  observed  its  exact  condition  before  it 
reached  him,  and  knew  that  it  was  loaded  to 
its  capacity,  and  that  persons  were  clinging 
to  the  steps  outside  the  closed  gates.  He 
had  time  and  opportunity  to  escape  after 
he  had  knowledge  of  the  conditions.      •^ 

And  when  it  is  remembered  that  he  had 
the  same  duty  to  exercise  ordinary  care  to 
avoid  being  injured  that  the  respondent  had 
to  avoid  injuring  him,  it  seems  clear  that 
his  conduct  was  negligent;  sufficiently  so 
to  bar  a  recovery  even  were  negligence 
45  L.R.A.(N.8.) 


shown  on  the  part  of  the  railway  company 
in  the  particulars  alleged. 
The  judgment  will  stand  affirmed. 

Crow,  Ch.  J.,  and  Main,  Morrla,  and 
Bills,  JJ.y  concur. 


WEST   VIRGINIA   SUPREMB   COURT 
OF  APPCAIiS. 

PERCY  H.  WILSON,  by  Next  Friend, 

V. 

VALLEY     IMPROVEMENT      COMPANY, 

Plff.  in  Err. 

(69  W.  Va.  778,  73  S.  E.  64.) 

Master  and  servant  —  independent  con- 
tractor «—  unsafe  premises  ^  liability. 

A  master,  having  contracted  temporarily 
to  perform  labor  by  and  throuch  his  serv- 
ants, upon  premises  owned  and  fully  con- 
trolled by  another  person,  and  havinff  no 
knowledge  of  danger  to  his  servants  from 
defectiveness  of  the  premises  or  machinery 
and  appliances  of  such  third  person  inci- 
dentally and  casually  to  be  occupied  and 
used  by  them  for  the  purpose  and  not  hav- 
ing guaranteed  the  safety  or  suitableness 
thereof,  is  under  no  duty  to  inspect  the 
same,  nor  liable  for  an  injury  to  his  serv- 
ant»  occasioned  by  defects  therein. 

(November  21,  1911.) 

Headnote  by  Poffenbaboeb,  J. 

Note.  ^  Duty  of  master  with  respect  to 
premises  of  stranger  onto  which  he 
sends  his  servant  to  tuorh,     » 

This  note  is  confined  to  cases  which  pass 
upon  the  liability  of  the  master  for  injuries 
to  his  servant  caused  by  defective  conditions 
on  premises  of  third  person  onto  which  the 
master  had  sent  his  servant  to  perform  his 
work;  and  does  not  include  cases  involving 
the  liability  of  the  master  where  the  prem- 
ises were  leased  by  him,  nor  where  appli- 
ances were  borrowed  b^  him  and  used  by 
him  on  his  own  premises,  nor  where  the 
injuries  were  caused  solely  by  the  imme- 
diate negligence  of  some  other  person. 

The  cases  embraced  herein  presuppose  the 
existence  of  the  relationship  of  master  and 
servant,  and  consequently  cases  involving 
the  question  whether  such  relationship 
still  exists  after  the  servant  has  been  sent 
onto  premises  of  a  third  person,  and  is 
under  the  control  and  direction  of  such 
person,  have  been  excluded.  This  question 
has  been  discussed  in  an  exhaustive  note 
under  the  title,  "Which  of  two  or  more 
persons  is  master  of  another  who  is  con- 
ceded to  be  the  servant  of  one  of  them," 
attached  to  Hardy  v.  Shedden  Co.  37  L.R.A. 
33. 

There  have  also  been  excluded  cases  like 
Killea  v.  Faxon,  125  Mass.  485,  in  which  the 
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ERROR  to  the  Circuit  Court  for  Ran- 
dolph County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  allied 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  £•  A.  Bowers,  W.  E.  Baker, 
and  J.  B.  SomznerviUe,  for  plaintiff  in 
error: 

Defendant  was  not  liable  for  the  injury. 

Coughlan  v.  Cambridge,  166  Mass.  268, 
44  N.  E.  218;  Consolidated  Fireworks  Co. 
V.  Koehl,  190  111.  145,  60  N.  E.  87;  Tomp- 
kins V.  Pacific  Mut.  L.  Ins.  Co.  53  W.  Va. 
479,  62  L.R.A.  489,  97  Am.  St.  Rep.  1006, 
44  S.  E.  439;  Kniceley  v.  West  Virginia 
Midland  R.  Co.  64  W.  Va.  278,  17  L.R.A. 


(N.S.)  370,  61  8.  E.  811;  Fiekeisen  v. 
Wheeling  Electrical  Co.  67  W.  Va.  335,  27 
L.R.A.(N.S.)  893,  67  S.  E.  788;  Whitney 
ft  S.  Co.  ▼.  O'Rourke,  172  IlL  177,  50  N.  £. 
242;  Hardy  v.  Shedden  Co.  37  LJLA.  33, 
24  C.  C.  A.  261,  47  U.  S.  App.  362,  2  Am. 
N^.  Rep.  669;  The  Slingsby,  57  C.  C.  A. 
52,  120  Fed.  748;  Grace  ft  H.  Co.  v.  Probst, 
208  IlL  147,  70  N.  E.  12;  Ault  Woodenware 
Co.  V.  Baker,  26  Ind.  App.  374,  58  N.  E. 
265;  Mound  City  Paint  ft  Color  Co.  v.  Con- 
Ion,  92  Mo.  221,  4  S.  W.  922,  16  Am.  N^. 
Cas.  435;  Wiest  v.  Coal  Creek  R.  Co.  42 
Wash.  176,  84  Pac  725;  Muse  v.  Stem,  82 
Va.  33, 3  Am.  St.  Rep.  77 ;  Emmerson  v.  Fay, 
94  Va.  60,  26  S.  E.  386;  Jackson  v.  Nor- 
folk ft  W.  R.  Co.  43  W.  Va.  380,  46  L.RJL 
337,  27  S.  E.  278,  31  S.  K  258,  1  Am.  Keg. 


liability  or  nonliability  of  the  master  is 
determined  on  grounds  not  connected  with 
the  ownership  of  the  premises,  and  such 
ownership  is  immaterial  to  the  decision. 
Nor  does  this  note  include  cases  like  Mur- 
phy V.  Greeley,  146  Mass.  196,  15  N.  E.  654, 
where  the  defendant  was  a  contractor  en- 
gaged in  erecting  a  building,  and  the  entire 
structure  was  under  his  control. 

One  important  branch  of  this  subject, 
namely,  liability  of  lessee  of  licensee  to  its 
servant  for  condition  of  railroad  track,  has 
been  treated  in  a  note  to  Hamilton  v. 
Louisiana  ft  N.  W.  R.  Co.  6  L.R.A.(N.S.) 
787. 

As  to  the  duty  of  consignor  or  consignee 
to  his  employee  as  to  the  condition  of  car, 
see  note  to  Haskell  ft  B.  Car  Co.  v.  Przezd- 
ziankowski,  14  L.R.A.(N.S.)  972. 

As  to  liability  of  master  for  injuries 
caused  by  dangerous  conditions  existing 
near  place  of  work,  see  note  to  Clark  v. 
Union  Ir<fD  ft  Foundry  Co.  post,  295. 

As  to  liability  of  electrical  company  for 
injury  to  employee  of  another  company  on 
defendant's  poles,  or  poles  used  jointly,  see 
note  to  Denison  Light  ft  P.  Co.  v.  Patton, 
post,   303. 

Of  course,  it  could  not  be  contended  that 
the  master  would  be  liable  for  injuries  to 
his  servants  caused  by  the  sporadic  negli- 
gence of  servants  of  a  third  person  upon 
other  premises.  In  such  a  case  negligence 
could  be  predicated  of  the  master  only  when 
the  negligence  of  the  other  parties  had  ex- 
isted for  such  a  time  as  to  give  the  master, 
at  least,  constructive  knowledge  of  the  con- 
dition. 

The  duty  of  the  master  to  furnish  a  safe 
place  to  work  applies  not  only  to  machinery 
and  appliances  which  are  owned  by  him, 
but  also  to  such  machinery  and  appliances 
which  are  owned  by  third  persons,  but  are 
received  and  used  by  the  master  in  his  own 
business,  and  are  under  his  control  in  the 
same  manner  as  if  he  owned  them.  But 
a  different  question  arises  where  the  master 
sends  his  servant  onto  the  premises  of  third 
persons  to  perform  work  there,  and  the 
premises  are  not  under  his  control,  but  are 
under  the  control  of  the  third  person.  In 
45  L.RJL(N.S.) 


such  cases,  it  is  generally  held  that  the 
master  is  not  liable  for  injuries  received 
from  defects  of  which  he  has  not  actual 
notice,  since  he  is  under  no  obligaticm  to 
inspect  such  premises. 

The  general  rule  ordinarily  applied  is 
thus  stated  in  a  headnote  1^  the  court  to 
Lindgren  ▼.  William  Bros.  Boiler  Mfg.  Co. 
112  Minn.  186,  127  N.  W.  626:  "The  mas- 
ter's duty  in  the  matter  of  exercising  due 
care  in  furnish  ins  a  servant  a  reasonably 
safe  place  in  which  to  work  ordinarily  flows 
from,  and  is  measured  by,  the  possession, 
use,  and  control  by  the  master  of  the  prem- 
ises where  the  servant  is  put  to  work.  An 
employer  is  not  ordinarily  responsible  for 
injuries  sustained  by  an  employee  caused 
solely  by  an  unsafe  place  of  work  which  is 
owned  and  controlled  by  third  persons." 

A  concise  statement  of  this  rule  is  also 
given  in  Sharpley  v.  Wright,  205  Pa.  253, 
54  Atl.  896,  where  the  court  says:  "It  is 
well  settled  that  an  employer  is  not  respon- 
sible for  an  injury  sustained  by  his  employee 
caused  solely  by  unsafe  premises  which  are 
owned  and  controlled  by  a  third  person,  and 
where  the  employee's  services  are  performed. 
The  reason  of  the  rule  is  that  the  employer 
does  not  own,  use,  or  control  the  premises, 
and  hence  he  cannot  be  made  responsible 
for  injury  sustained  by  reason  of  their  un- 
safe condition."  This  statement  of  the  rule 
is  also  quoted  in  Long  v.  John  Stephenson 
Co.  73  N.  J.  L.  188,  63  Atl.  910,  20  Am.  Neg. 
Rep.  428. 

In  Powell  V.  Cohoes  R.  Co.  136  App.  Div. 
204,  120  N.  Y.  Supp.  336,  where  the  question 
was  whether  one  railroad  company  was  un- 
der any  obligation  to  inspect  the  track  of 
another  company  over  which  it  operated  its 
cars,  the  court  said:  "The  authorities  seem 
pretty  clearly  to  establish  the  rule  that  an 
employee  cannot  recover  for  an  injury  from 
a  defective  place,  where  the  place  was  not 
under  control  of  the  master,  without  show- 
ing that  the  employer  had  knowledge  of  the 
defect." 

This  general  rule  has  been  applied  and 
recovery  denied  where  the  servant  of  a  steve- 
dore engaged  in  loading  or  unloading  a  ship, 
or  of  a  contractor  engaged  in  repairing  the 
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Rep.  722;  Seldomridge  y.  Chesapeake  &  0. 
R.  Co.  46  W.  Va.  669,  33  S.  E.  293;  Coch- 
ran V.  Shanahan,  61  W.  Va.  137,  41  S.  E. 
140;  Jackson  v.  Wheeling  Terminal  R  Co. 
65  W.  Va.  415,  64  S.  E.  450;  New  England 
R.  Co.  r.  Conroy,  176  U.  S.  323,  328,  44  L. 
ed.  181,  184,  20  Sup.  Ct.  Rep.  86,  7  Am. 
Neg.  Rep.  182;  Northern  P.  R.  Co.  v.  Dixon, 
194  U.  S.  338,  44  L.  ed.  1006,  24  Sup.  Ct 
Rep.  683,  16  Am.  Neg.  Rep.  645. 

Messrs.  J.  Lt,  Wamsley  and  Taltx>tt  A 
IfooTer,  for  defendant  in  error: 

The  master's  duty  to  provide  a  safe  place 
for  his  servant  or  employee  to  work  is  non- 
assignable, and  the  defendant  cannot  es- 
cape liability  in  this  manner. 

Ray,  Negligence  of  Imposed  Duties,  35; 
Buswell,  Personal  Injuries,  391-393.     Mad- 


den Y.  Chesapeake  &  0.  R.  Co.  28  W.  Va. 
610,  57  Am.  Rep.  695;  Jackson  v.  Norfolk 
&  W.  R.  Co.  43  W.  Va.  380,  46  L.R.A.  337, 
27  S.  E.  278,  31  S.  E.  258,  1  Am.  Neg.  Rep. 
722;  Vickers  v.  Kanawha  &  W.  V.  R.  Co. 
64  W.  Va.  474,  20  L.R.A.(N.S.)  793,  131 
Am.  St.  Rep.  929,  63  8.  E.  367 ;  Richards  v. 
Riverside  Iron  Works,  56  W.  Va.  510,  49  S. 
E.  437;  Goshorn  v.  Wheeling  Mold  &  Foun- 
dry Co.  65  W.  Va.  261,  84  S.  E.  22;  Stew- 
art V.  Ohio  River  R.  Co.  40  W.  Va.  188,  20 
S.  E.  922. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  a  minor,  suing 
by  his  next  friend,  recovered  a  judgment 
for  $1,941.67  against  the  plaintiff  in  error 


ship,   was   injured   by   some   defect   in   the 
vessel  or  its  appliances. 

Hyde  v.  Booth,  188  Mass.  200,  74  N.  E. 
.337  (defective  hatchway) ;  O'Malley  v.  New 
York,  N.  H.  &  H.  R.  Co.  210  Mass.  344,  96 
N.  E.  668  (portion  of  hatch  combing  fell)  ; 
Hughes  v.  Leonard,  199  Pa.  123,  48  Atl.  862 
(part  of  tackle  broke) ;  Moynihan  v.  King's 
Windsor  Cement  Dry  Mortar  Co.  168  Mass. 
450,  47  N.  £.  425,  3  Am.  Neg.  Rep.  185 
(rope  used  to  fasten  swinging  staging 
broke)  ;  Huebner  v.  Hammond,  80  App. 
Div.  122,  80  N.  Y.  Supp.  295,  affirmed  in 
177  N.  Y.  637,  69  N.  E.  1124  (defective 
condition  of  barge  which  injured  servant 
knew  had  not  been  inspected) ;  Droge  v. 
John  N.  Robins  Co.  123  App.  Div.  537,  108 
X.  Y.  Supp.  457  (hatchway  left  open). 

So,  too,  in  the  following  cases,  the  gen- 
eral rule  was  applied  and  recovery  denied, 
where  one  contractor,  engaged  in  the  erec- 
tion of  a  building,  made  use  of  a  scaffolding 
which  had  been  erected  by  another  reputable 
contractor,  and  the  master  had  no  knowl- 
edge of  any  defects  therein: 

Channon  v.  Sanford  Co.  70  Conn.  673,  41 
L.R.A.  200,  66  Am.  St.  Rep.  133,  40  Atl. 
462;  Riley  v.  Tucker,  179  Mass.  190,  60  N. 
E.  484;  (^ranara  v.  Jacobs,  212  Mass.  271, 
98  N.  E.  1029;  Loehring  v.  Westlake  Constr. 
Co.  118  Mo.  App.  163,  94  S.  W.  747;  Devlin 
V.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  31 1 ; 
Butler  V.  Townsend,  126  N.  Y.  105,  26  N. 
E.  1017;  Whallon  v.  Sprague  Electric  Ele- 
vator Co.  1  App.  Div.  264,  37  N.  Y.  Supp. 
174;  Wittenberg  v.  Friederich,  8  App.  Div. 
433,  40  N.  Y.  Supp.  895;  Bohnhoff  v.  Fisch- 
er, 149  App.  Div.  747,  134  N.  Y.  Supp.  28. 

So,  also,  the  general  rule  was  applied  and 
recovery   denied   in  the  following  cases: 

Fairbanks.  M.  &  Co.  v.  Walker,  88  C.  C.  A. 
78,  160  Fed.  896  (defendant  engaged  in 
taking  down  machinery) ;  Byrd  v.  Pine 
Bluff  Corp.  102  Ark.  631,  145  S.  W.  662,  1 
N.  C.  C.  A.  470  (electrical  company  fur- 
nishing current  for  building  already  wired 
not  required  to  inspect  wires  for  protection 
of  servants  sent  to  premises  to  remove  gas 
fixtures) ;  Roche  v.  Llewellyn  Iron  Works 
Co.  140  Gal.  663,  74  Pac.  147  (employee 
engaged  ib  repairing  boiler  injured  by  steam 
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escaping  through  defective  cut-off  valve) ; 
Great  Western  Sugar  Co.  v.  Parker,  —  Colo. 
App.  — ,  123  Pac.  670  (railroad  companv 
operating  cars  over  spur  leading  through 
yard  of  sugar  company  not  liable  for  injury 
caused  by  pole  which  stood  dangerously 
close  to  the  track,  but  not  a  part  thereof) ; 
Foster  v.  Walker  Roofing  Co.  139  Ga.  431. 
77  S.  E.  671  (servant  of  roofing  company, 
in  order  to  get  upon  roof  upon  which  he 
was  to  work,  was  directed  to  climb  telegraph 
or  electric  light  pole  which  stood  near  cor- 
ner of  building  and  in  so  doing  came  in 
contact  with  heavy  electric  current)  ;  Regan 
V.  Donovan,  159  Mass.  1,  33  N.  E.  702  (mov- 
able stairway  which  was  on  premises  of 
third  person,  and  down  which  servant  had 
been  directed  to  carry  some  tools,  slipped) ; 
Hughes  V.  Maiden  &  M.  Gaslight  Co.  168 
Mass.  395,  47  N.  E.  125,  3  Am.  Neg.  Rep. 
44  (master  not  liable  for  injury  caused  by 
the  sides  of  trench  caving  in,  where  he  did 
not  dig  the  trench,  and  did  not  have  con- 
trol of  it) ;  Kirk  v.  Sturdy,  187  Mass.  87, 
72  N.  E.  349  (employer  leasing  building 
under  no  obligation  to  inspect  the  fastenings 
of  a  pail  which  had  been  attached  to  a 
steam  pipe  near  the  ceiling,  to  catch  drip- 
pings therefrom) ;  Rooney  v.  Boston  &  M.  R. 
Co.  208  Mass.  106,  94  N.  E.  288  (master 
sending  servant  to  railroad  warehouse  to 
procure  bales  of  hay  need  not  inspect  the 
place  where  the  hay  is  stored) ;  Long  v. 
John  Stephenson  Co.  73  N.  J.  L.  186,  63 
Atl.  910,  20  Am.  Neg.  Rep.  428  (car  manu- 
facturer not  liable  U>  employee  sent  to  car 
shed  of  trolley  company  and  injured  by 
defective  floor) ;  Barsalou  v.  Peirce,  109 
App.  Div.  506,  96  N.  Y.  Supp.  638  (con- 
tractor for  mason  work  in  erection  of 
building  not  liable  for  negligence  of  other 
contractor  in  piling  iron  work  close  to  edge 
of  balcony) ;  O'Doherty  v.  Postal  Teleg. 
Cable  Co.  134  App.  Div.  298,  118  N.  Y. 
Supp.  871  (telephone  company  not  liable  to 
one  of  its  employees  for  injuries  caused 
by  explosion  of  boiler  on  scow  borrowed 
from  reputable  company) ;  Havlin  v.  Kru- 
lish,  26  Misc.  381,  56  N.  Y.  Supp.  275  (a 
tenant  not  responsible  for  injuries  due  to 
failure   to  guard   machinery  controlled   by 
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aa  damages  for  a  personal  injury,  upon  a 
legal  theory  which  presents  a  case  differing 
from  any  heretofore  decided  by  this  court. 
Though  the  servant  of  the  defendant  below, 
he  was  a  special  servant  of  a  third  party 
at  the  time  of  the  injury,  and  incurred  it 
on  the  premises  and  in  the  service  of  the 
special,  not  the  general,  master.  Under 
such  circumstances,  recovery  is  ordinarily 
sought  from  the  former,  but  in  this  in- 
stance the  injured  servant  has  sued  the 
latter,  charging  liability  upon  the  l^al  hy- 
pothesis of  an  obligation  on  his  part  to  fur- 
nish a  safe  place  in  which  to  work  on  prem- 
ises not  under  his  control,  or  duty  to  inspect 
the  same  and  warn  the  servant  of  any  dan- 
ger that  would  have  been  disclosed  by  such 


inspection  as  reasonable  care  and  prudence 
demanded. 

The  Valley  Improvement  Company  was 
engaged  in  the  generation  and  distribution 
of  electricity  to  consumers  thereof,  and  also 
in  the  installation  of  wires  and  other  ap- 
pliances in  buildings  and  factories  for  the 
utilization  of  its  product,  in  which  work 
it  employed  Wilson.  On  the  occasion  of 
his  injury,  Wilson  and  one  Ray  Smith  were 
wiring  a  building  owned  by  the  Elkins  Re- 
frigerator &  Fixture  Company,  having  been 
sent  there  for  the  purpose  by  the  Valley 
Improvement  Company,  and,  in  doing  so, 
they  used  a  scaffold  erected  by  servants  of 
the  former,  and  composed  of  boards,  called 
"hangers,"  nailed  to  and  suspended  from  an 
overhead    beam,    called    a    "purlin,"    and 


owner  of  building,  who  furnishes  power  to 
tenant) ;  Shadle  v.  Cleveland  Electric  Il- 
luminating Co.  22  Ohio  C.  C.  49,  12  Ohio 
C.  D.  37  (electrical  company  not  liable  for 
injury  to  employee  engaged  in  repairing 
wires  owned  and  controlled  by  third  per- 
son, where  it  had  no  greater  knowledge  of 
the  dangerous  place  than  servant  himself 
possessed)  ;  Nelson  v.  Scott,  19  Sc.  Sess. 
Cas.  4th  series,  425,  as  cited  in  3  Labatt, 
Mast.  &  S.  2d  ed.  p.  2830  (auctioneer  sell- 
ing goods  on  premises  of  stranger  not  re- 
sponsible to  servant  for  sufficiency  of  ap- 
pliances for  bringing  forward  and  removing 
goods  which  are  to  be  sold). 

In  American  Bridge  Co.  v.  Bainura,  76 
C.  C.  A.  633,  146  Fed.  367,  it  was  held  that 
the  master's  diitj^  to  provide  a  reasonablv 
safe  place  in  which  his  servant' shall  work 
does  not  extend  to  safeguarding  the  route 
of  every  journey  which  he  may  be  required 
to  make  in  carrying  articles. 

In  Channon  v.  Sanford  Co.  70  Conn.  673, 
41  L.R.A.  200,  66  Am.  St.  Rep.  133,  40  Atl. 
462,  it  was  held  that  liability  for  the  safety 
of  the  staging  is  not  placed  by  law  upon  a 
manufacturer  of  ornamental  decorations, 
who,  at  the  reqnr.st  of  a  building  contractor, 
sends  his  servant  to  put  up  decorations  or- 
dered for  the  building,  telling  him  the  build- 
er will  see  to  the  staging,  when  the  servant 
is  injured  by  fall  of  an  additional  staging 
erected  at  his  request  by  an  employee  of 
the  builder,  although,  he  was  assured  by  his 
foreman,  who  urged- him  to  go  to  do  the 
work,  that  the  staging  would  be  entirely 
safe. 

In  Dixon  v.  Western  U.  Teleg.  Co.  71 
Fed.  143.  it  was  held  that  when,  in  the 
course  of  the  erection  of  a  telegraph  pole, 
an  occasion  arises  for  the  casual  and  spo- 
radic use  of  a  telephone  pole  belonging  to 
another  company,  to  remove  an  obstructing 
wire,  it  is  not  a  breach  of  the  master's  du- 
ty to  direct  an  employee  to  climb  such  tel- 
ephone pole  without  a  previous  inspection 
of  it  having  been  made.  A  similar  decision 
was  rendered  in  Dixon  v.  Western  U.  Teleg. 
Co.  68  Fed.  630. 

In  a  number  of  cases  in  which  this  ques- 
tion is  presented,  there  are  peculiar  cir- 
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cumstances   which   affect   the   applicability 
of  the  general  rule  stated  above. 

The  duty  of  a  telephone  company  to  have 
the  places  provided  by  it  for  the  use  of  its 
employees  reasonably  safe  applies  to  the 
pole  of  another  company  which  it  had  leased 
and  ceased  to  use  under  the  lease,  but  which 
its  foreman  undertook  to  use  temporarily 
to  assist  in  repairing  one  of  its  cables, 
where  the  employee  did  not  know  that  the 
right  under  the  lease  had  ceased.  Miner  v. 
Franklin  County  Teleph.  Co.  83  Vt  311, 
26  L.R.A.(N.S)  1195,  75  Atl.  653. 

That  a  decayed  pole  which  fell  and  in- 
jured a  lineman  in  the  employ  of  a  tele- 
phone company  did  not  belong  to  it,  but 
was  used  under  a  contract  with  its  owner, 
will  not  relieve  the  company  from  liability 
for  the  injury  caused  by  the  fall,  if  it  had 
undertaken  to  make  a  special  inspection 
of  its  poles,  and  the  defective  pole  formed 
part  of  the  company's  permanent  line, 
while  its  owner  had  made  no  agreement  to 
maintain  it  securely.  McGuire  v.  Bell 
Teleph.  Co.  167  N.  Y.  208,  62  L.R.A.  437, 
60  N.  E.  433. 

In  Doyle  v.  Toledo,  S.  &  M.  R.  Co.  127 
Mich.  94,  64  L.R.A.  461,  89  Am.  St.  Rep. 
456,  86  N.  W  624,  it  was  held  that  a  shed 
of  a  third  person  under  which  a  railroad 
company  runs  a  spur  track  is  within  the 
rule  that  the  working  place  furnished  by 
the  master  must  be  reasonablv  safe,  to  the 
extent  that  the  company  is  bound  to  see 
that  the  roof  does  not  fall  upon  the  brake- 
men  who  are  required  to  go  there  for  cars. 

In  Illinois  G.  R.  Co.  v.  Fitzpatrick,  1&5 
111.  App.  247,  it  was  held  that  a  railroad 
company  was  liable  for  injury  to  a  member 
of  one  of  its  bridge  crews,  caused  by  his 
being  caught  between  a  car  and  a  post 
which  leaned  toward  the  track,  and  which 
was  situated  on  the  private  premises  of  a 
foundry  company;  but  in  this  case  it  ap- 
pears that  the  railroad  company  had  on 
several  occasions  made  repairs  to  the  track 
in  question,  and  there  was  no  reason  to 
believe  that  the  foundry  company  would 
not  have  permitted  it  to  have  removed  the 
dangerous  post  had  it  desired  so  to  do.  A 
judgment  for  the  plaintiff  was  reversed  in 
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pieces  of  boards  nailed  across  the  lower 
ends  of  the  hangers  on  which  other  boards 
were  laid  horizontally  for  a  platform.  The 
perpendicular  boards  were  rather  thin  and 
of  soft  wood,  bass  or  lynn,  and  the  cross 
boards  on  which  the  floor  rested  were 
spruce  or  hemlock.  After  this  scaffold  had 
been  used  for  wiring  one  part  of  the  build- 
ing, the  refrigerator  company  servants 
moved  it  to  another  place.  This  was  done 
in  the  forenoon  of  the  same  day  on  which  it 
gave  way,  about  3  o'clock  in  the  afternoon, 
and  injured  Wilson  and  Smith.  The  hang- 
ers, or  some  of  them,  broke  loose  from  the 
overhead  beam,  and  precipitated  the  oc- 
cupants to  the  floor,  a  distance  of  20  to  25 
feet,  among  a  lot  of  machinery,  and  broke 
both  of  Wilson's  legs.  •> 


Respecting  the  terms  of  the  contract, 
which  was  informal  and  verbal,  and  the  in- 
cipient relations  and  circumstances,  the 
evidence  is  not  as  clear  as  it  should  be;  but 
the  contract  does  not  seem  to  have  imposed 
any  obligation  upon  the  electric  company 
to  furnish  or  construct  any  scaffold,  since 
the  compensation  for  its  work  was  to  be 
measured  by  the  wages  paid  its  men  and 
the  cost  of  its  materials,  with  an  additional 
10  per  cent  as  profit,  and  the  servants  were 
directed  to  call  upon  the  refrigerator  com- 
pany for  scaffolds,  if  any  should  be  needed. 
The  wiring  had  been  commenced  by  another 
party  and  abandoned,  and  it  seems  the  scaf- 
fold in  question  had  been  erected  for,  and 
used  by,  the  predecessors  of  Wilson  and 
Smith. 


227  111.  478,  118  Am.  St.  Rep.  280,  81  N.  E. 
529,  on  the  sole  ground  that  the  trial  court 
gave  an  erroneous  instruction  defining  as- 
sumption of  risk. 

In  Central  of  Georgia  R.  Co.  v.  McClifford, 
120  Ga.  90,  47  S.  E.  590,  it  was  held  that 
a  master  is  not  relieved  from  liability  to 
«  servant  who  is  injured  by  a  defective 
instrumentality,  by  the  mere  fact  that  it 
is  owned  by  a  third  person;  but  if  the  mas- 
ter constantly  uses  it  in  his  business,  and  so 
deals  with  it  as  practically  to  adopt  it  as 
his  own,  he  becomes,  relative  to  a  servant 
injured  thereby,  the  owner,  and  is  under 
the  same  duty  to  the  servant  as  an  owner 
would  be. 

Of  course,  if  the  master  has  notice  of  the 
danger,  he  must  take  reasonable  measures 
to  guard  the  servant  against  it.  Lindgren 
V.  William  Bros.  Boiler  Mfg.  Co.  112  Minn. 
186,  127  N.  W.  626  (master  knew  of  dan- 
gerous conditions  above  place  of  work). 

On  the  other  hand,  the  general  rule  set 
out  in  the  earlier  part  of  tliis  note  is  not 
recognized,  but  a  recovery  is  allowed,  in 
a  number  of  cases  which  are  apparently 
not  distinguishable  upon  the  facts  from 
some  of  the  foregoing  cases  in  which  a  re- 
covory  was  denied. 

Thus,  in  De  Maries  v.  Jameson,  98  Minn. 
453,  108  N.  W.  830,  20  Am.  Neg.  Rep.  604, 
it  was  held  that  a  hay  dealer  who  ordered 
his  employee  to  use  a  block  and  tackle  be- 
longing to  one  of  the  customers,  in  unload- 
ing a  load  of  hay,  owed  the  employee  the 
same  duty  of  inspecting  the  block  and  tac- 
kle-as he  would  have  owed  to  him  had  the 
appliances  belonged  to  the  master  himself. 

And  in  National  Biscuit  Co.  v.  Wilson, 
—  Ind.  App.  — ,  99  N.  E.  819,  it  was  held 
that  an  employer  who  knew  of  a  defect  in 
an  elevator  which  he  required  an  employee 
to  use  in  hoisting  flour  to  an  upper  story 
of  a  building  was  liable  for  injuries  caused 
by  such  defect,  notwithstanding  he  leased 
the  elevator,  and  regardless  of  whether  it 
was  his  duty  or  that  of  the  lessor  to  re- 
pair the  same. 

So,  in  Frohlich  v.  Cranker,  21  Ohio  C.  C. 
615,  11  Ohio  C.  D.  592,   it  was  held  that 
one  who  rented  an  upper  story  of  a  building  I 
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with  the  privilege  of  using  the  elevator 
was  liable  for  injuries  to  an  employee 
caused  by  a  defect  in  the  elevator  which  he 
could  have  discovered  by  a  reasonable  in- 
spection. 

And  in  San  Antonio  Edison  Co.  y.  Dix- 
on, 17  Tex.  Civ.  App.  320,  42  S.  W.  1009, 
it  was  held  that  an  electric  company  was 
liable  for  the  injuries  of  a  lineman  caused 
by  the  falling  of  a  pole  which  it  had  ordered 
the  lineman  to  climb,  although  the  pole  be- 
longed to  a  railroad  company,  where  the 
defects  in  the  pole  could  have  been  discov- 
ered by  a  reasonable  inspection. 

In  Pennsvlvania  Steel  Co.  v.  Nace,  113 
Md.  460,  post,  281,  77  Atl.  1121,  it  was 
held  that  a  person  who  contracts  to  place 
a  bridge  on  concrete  piers  to  be  erected  by 
another  is  bound  to  warn  his  employees  of 
the  danger  of  attempting  to  do  work  be- 
fore the  piers  have  become  sufficiently  hard, 
or  to  inspect  the  piers  to  learn  of  their  con- 
dition before  sending  his  men  upon  them, 
where  the  latter  do  not  know,  and  cannot, 
by  the  exercise  of  ordinary  care,  learn,  of 
the  danger. 

A  steamship  company  which  undertakes, 
with  the  assistance  of  the  labor  of  a  long- 
shoreman, to  move  a  pile  of  lumber  on  a 
dock,  which  had  been  made  by  a  mill  com- 
pany, must  provide  a  reasonably  safe  way 
of  removing  the  lumber^  and  in  an  action 
for  injuries  to  the  longshoreman,  it  is  no 
defense  that  the  lumber  had  been  negligent- 
ly piled  by  the  mill  company;  if  the  lumber 
was  dangerously  piled,  the  defendant  had 
no  right  to  take  its  employee  into  the  haz- 
ardous place  without  providing  reasonable 
safeguards  against  the  risk  incurred.  Rich- 
ardson v.  Klamath  S.  S.  Co.  62  Or.  490, 
126  Pac.  24. 

The  mere  fact  that  a  spur  track  and  steps 
leading  therefrom  to  a  mill  belong  to  the 
mill  company  will  not  release  a  railroad 
company  from  liability  for  injury  caused 
by  the  steps  getting  into  a  dangerous  con- 
dition, where  the  employees  of  the  railroad 
company  are  required  to  use  them  in  its 
business.  Harding  v.  Railway  Transfer  Co. 
80  Minn.  604,  83  N.  W.  395. 

In  Vilter  Mfg.  Co.  v.  Quirk,  118  C.  C.  A. 
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The  principal  assignment  of  error  raises 
a  question  of  law  going  to  the  very  founda^ 
tion  of  the  case.  Conceding  all  the  evi- 
dence proves  or  tends  to  prove,  it  denies 
liability,  saying  that,  for  the  purposes  of 
the  case,  Wilson  was  the  servant  of  the  re- 
frigerator company,  and  not  of  the  electri- 
cal company.  A  servant  sent  by  his  master 
to  perform  work  upon  the  premises  and 
among  the  servants  of  a  third  party  is 
sometimes  regarded  as  the  special  servant 
of  the  person  to  whose  premises  he  is  sent, 
and  among  whose  servants  he  works.  That 
he  was  sent  there  by  his  general  employer, 
and  receives  compensation  from  him- for  his 
services,  is  not  incompatible  with  the  re- 
lation of  master  and  servant  between  him 
and  such  third  person,  and,  if  he  is  injured 
by  the  negligent  act  of  another  servant  of 
the  person  on  whose  premises  he  is  work- 
ing, and  sues  such  person  for  such  injury, 
he  cannot  recover  for  the  reason  that  his 
injury  was  occasioned  by  the  act  of  a  fellow 
servant.  To  this  effect  the  authorities  are 
uniform.  Hasty  v.  Sears,  167  Mass.  123, 
34  Am.  St.  Rep.  267,  31  N.  E.  759;  Killea 
V.  Faxon,  125  Mass.  485;  Johnson  v.  Bos- 
ton, 118  Mass.  114;  Rourke  v.  White  Moss 
Colliery  Co.  L.  R.  2  C.  P.  Div.  205,  46  L.  J. 
C.  P.  N.  S.  283,  36  L.  T.  N.  S.  49,  25  Week. 
Rep.  263;  Saunders  v.  The  Coleridge  (D. 
C.)  72  Fed.  676;  Ewan  v.  Lippincott,  47  N. 
J.  L.  192,  54  Am.  Rep.  148,  16  Am.  Neg.  Cas. 
706.  Likewise,  if  the  servant  so  loaned  in- 
flict injury  upon  one  of  the  men  among 
whom  he  is  working,  by  a  negligent  act,  he 
is  regarded  as  a  fellow  servant,  and  there 
is  no  liability  upon  his  master.     Donovan 


V.  Laing,  W.  &  D.  Constr.  Syndicate  [1893] 
1  Q.  B.  629.  In  this  case  the  general  mas- 
ter sent  not  only  the  servant  to  work  for  a 
third  party,  but  also  a  crane  which  he  was 
to  manage,  and  in  the  operation  of  the 
crane  he  negligently  inflicted  injury  upon 
one  of  the  servants  of  the  special  master. 
In  delivering  the  opinion.  Lord  Esher,  M. 
IL,  said:  "It  is  true  that  the  defendants 
selected  the  man  and  paid  bis  wages,  and 
these  are  circumstances  which,  if  nothing 
else  intervened,  would  be  strong  to  show 
that  he  was  the  servant  of  tHe  defendants. 
So,  indeed,  he  was  as  to  a  great  many 
things;  but  as  to  the  working  of  the  crane 
he  was  no  longer  their  servant,  but  bound 
to  work  under  the  orders  of  Jones  &  Com* 
pany,  and,  if  they  saw  the  man  misconduct- 
ing himself  in  working  the  crane,  or  dis- 
obeying their  orders,  they  would  have  a 
right  to  discharge  him  from  their  employ- 
ment. This  conclusion  hardly  requires  au- 
thority." 

Though  our  inquiry  arises  upon  a  differ- 
ent state  of  facts,  and  pertains  to  an  in- 
jury resulting  from  an  alleged  breach  of  a 
nonassignable  duty  of  a  master, — failure  to 
furnish  the  servant  a  safe  place  in  which 
to  work,  or  safe  appliances  with  which  to 
work, — it  becomes  necessary  to  determine 
whose  servant  the  man  was.  One  theory 
would  impose  upon  the  general  master  duty 
to  inspect  the  premises  to  which  he  con- 
templates sending  his  servant  temporarily 
for  a  special  purpose,  and  requiring  the 
owner  of  the  premises  to  make  them  safe 
before  sending  the  servant  to  work  in  them, 
or,  on  his  failure  to  do  so,  refuse  to  send 


204,  199  Fed.  766,  it  was  held  that  an  em- 
ployer engaged  in  installing  a  refrigerator 
apparatus  in  a  packing  company's  plant 
made  that  plant  his  own  premises  to  the 
extent  necessary  for  the  installation  of  the 
refrigerating  apparatus;  but  in  this  case 
a  recovery  was  denied  since  the  injury  was 
one  which  could  not  have  been  anticipated. 

So,  a  recovery  has  been  allowed  in  the 
following  cases,  where  the  employee  of  a 
stevedore  engaged  in  unloading  or  loading 
a  vessel  was  injured  by  some  defect  in  tiie 
vessel  or  its  appliances: 

Thus,  in  Dangelo  v.  John  W.  Danforth 
Co.  192  Fed.  678,  it  was  held  that  a  master 
who  had  sent  an  employee  to  assist  in  un- 
loading a  scow  was  bound  to  inspect  the 
scow,  though  it  was  procured  from  another 
person,  since  he  was  under  an  obligation 
to  furnish  his  servant  with  a  safe  place  to 
work. 

So,  a  stevedore  who  uses  a  derrick  belong- 
ing to  the  owner  of  a  wharf  without  testing 
it,  to  unload  a  vessel,  is  liable  to  an  em- 
ployee who  was  injured  because  of  the  un- 
Rafe  condition  of  the  derrick.  Sharpley  v. 
Wright,  205  Pa.  263,  54  Atl.  896. 

And  where  a  stevedore  undertakes  to  load 
a  vessel  and  accepts  the  appliances  furnished 
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by  the  ship  for  so  doing,  he  is  liable  to  his 
employees  for  any  injuries  received  because 
of  defects  in  such  appliances.  Young  v. 
Hahn,  —  Tex.  Civ.  App.  — ,  69  S.  W.  203. 

And  a  recovery  was  allowed  in  the  follow- 
ing cases  where  the  injury  was  caused  by 
defective  scaffolding: 

Thus,  in  Cooper  v.  Robischung  Bros.  — 
Tex.  Civ.  App.  — ,  1.55  S.  W.  1050,  it  was 
held  that  the  safe  place  rule  applied  where 
the  employee  of  a  plumbing  flrm  who  was 
installing  the  plumbing  in  an  unfinished 
building  was  injured  by  a  defect  in  a  scaf- 
folding or  platform  which  had  been  con- 
structed by  the  general  contractor,  and  was 
used  by  the  plumbing  flrm  under  a  contract 
with  such  general  contractor. 

To  the  same  effect  is  McBeath  v.  Rawle, 
93  Til.  App.  212.  affirmed  in  192  111.  626, 
69  L.R.A.  697,  61  N.  E.  847,  in  which  it  waM 
held  that  where  a  stone  contractor  on  a 
building  made  use  of  a  scaffolding  which 
had  been  erected  by  the  brick  contractor, 
it  was  his  duty  to  see  that  such  scaffolding 
was  a  reasonably  safe  place  for  his  em- 
ployee to  work,  and  for  his  failure  so  to  do, 
resulting  in  injuries  to  one  of  his  stone 
masons,  he  would  be  liable. 

W.  M.  G. 
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I  he  man.  In  other  words,  the  general  nias- 
ter  would  be  under  the  same  obligation  to 
his  servant  as  if  he  were  working  on  his 
own  premises.  Logically,  this  obligation 
would  extend  not  only  to  the  provision  of 
!«afe  and  suitable  machinery  and  appliances, 
but  also  to  the  exercise  of  care  in  providing 
and  retaining  competent  servants  and  a  suf- 
ficient number  of  them,  and  the  establish- 
ment and  enforcement  of  rules  and  regula- 
tions for  the  conduct  of  the  service  neces- 
sary to  the  protection  of  the  servants  from 
injury.  All  these  duties  relate  to  the  safe- 
tv  of  the  place  of  work.  Jackson  v.  Nor- 
folk A  W.  R.  Co.  43  W.  Va.  380,  46  L.R.A. 
337,  27  S.  E.  278,  31  S.  E.  268,  1  Am.  Neg. 
Rep.  722 ;  Madden  v.  Chesapeake  &  0.  R.  Co. 
28  W.  Va.  617,  57  Am.  Rep.  696.  This 
theory  would  carry  the  relation  of  master 
and  servant  beyond  and  outside  of  any  place 
or  conditions  provided  by  the  master  liim- 
aelf  for  permanent  service,  and  extend  it  to 
conditions  which  cannot  be  reasonably  said 
to  have  been  actually  provided  by  the  mas- 
ter at  all,  since  both  the  place  and  the  ap- 
pliances are  furnished  and  controlled  by  a 
third  party.  At  the  most,  he  could  be 
deemed  only  to  have  adopted  and  treated 
them  as  his  own.  The  other  theory  would 
absolve  the  general  master  from  liability  for 
an  injury  so  occasioned,  and  place  it  upon 
the  special  master,  who,  by  an  act  of  com- 
mission or  omission,  causes  the  defect  or 
imperfection  in  the  premises,  machinery,  or 
appliances,  which  actually  produces  the  in- 
jury, and  has  the  best  opportunity  to  dis- 
cover and  remedy  it,  and  also  unlimited  and 
unrestrained  power  to  do  so. 

Unless  there  is  some  arbitrary  dnd  un- 
yielding rule  or  principle  which  forbids  it, 
we  may  consider  and  give  effect  to  this  dif- 
ference in  the  conditions  and  circumstances, 
in  determining  which  of  the  two  masters 
flhall  be  regarded  as  the  master  for  purposes 
of  liability  or  indemnity  for  the  injury.  No 
statute  forbids  it,  nor  do  we  perceive  any 
inhibitory  principle  of  the  common  law. 
For  the  servant's  wages  the  general  master 
is  liable.  He  contracted  to  pay  them.  The 
special  master  is  not  liable  therefor,  be- 
cause he  did  not  agree  to  pay  them.  But 
the  obligation  to  indemnify  for  injury  is  not 
imposed  by  the  contract  of  service.  In  this 
connection,  the  force  and  effect  of  the  con- 
tract is  to  bring  the  parties  into  a  relation 
under  which  the  law  imposes  duty  on  the 
one  in  favor  of  the  other,  and  this  duty  is 
founded  upon  reasons  of  public  policy,  not 
upon  the  terms  of  the  contract,  which  are 
silent  upon  the  subject  of  duty  and  the  obli- 
gation to  indemnify.  Nothing  in  the  law 
says  a  servant  of  two  masters  shall  have  a 
right  to  indemnity  against  both  in  case  of 
his  injury  by  the  negligence  of  one;  nor  is 
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^  there  any  reason  or  consideration  of  publie 
policy  which  requires  it.    The  ends  of  jus- 
tice are  attained  by  providing  one  source  of 
indemnity,  and  that  source  is  naturally  in- 
Idicated  by  the  particular  facts  working  the 
j  injury.    The  policy  of  the  law  is  to  fix  lia^ 
bility  with   reference  to  that  cause  which 
stands  closest  to,  knd   in  most  immediate 
connection  with,  the  injurious  result.     The 
law   books   abound   with   instances   of   dis- 
crimination between  remote  and  proximate 
causes  in  fixing  liability  for  negligence.    All 
persons  concerned  in  a  series  of  negligent 
acts  resulting  in  injury  to.  some  person  are 
not  required  to  make  reparation.     The  re- 
quirement of  immediate  and  direct  connec- 
tion with  the  last  or  proximate  act  of  neg- 
ligence   is    universal.     That    policy    which 
accords   indemnity   to   the   injured   person, 
whether  a  servant  or  a  stranger,  does  not 
exclude  those  equitable  and  just  consider- 
ations which  naturally  suggest  the  direct 
and  immediate  author  of  the  injury  as  the 
proper  source  from  which  to  exact  the  in- 
demnity.   This  is  illustrated  by  the  opera- 
tion of  the  fellow  servantcy  rule.    Notwith- 
standing the  relation  of  master  and  servant, 
the  negligence  of  a  fellow  servant  imposes 
no  liability  upon  the  master.    We  are  not 
to  be  understood  as  asserting  that  the  law 
never  gives  two  sources  of  indemnity,  but 
only  that  it  does  not  do  so  when  the  im- 
mediate cause  of  the  injury  is  the  act  of 
only  one  person.    There  are  no  doubt  cir« 
cumstances  under  which  two  or  more  per- 
sons, joint  participants  in  the  negligent  act 
constituting  the  proximate  cause  of  the  in- 
jury, can  be  jointly  or  severally  liable. 

Perceiving  no  legal  obstacle  to  a  rule  ab- 
solving the  general  master  from  liability  to 
his  servant  for  injury  resulting  from  un- 
safety  of  a  place  to  work  or  machinery  and 
appliances  furnished  by  a  third  party,  wbea 
the  servant  is  lent  to  him  or  sent  upon  his 
premises  temporarily,  to  perform  a  special 
service  with  the  machinery  and  appliances 
found  there,  and  imposing  the  liability  upon 
the  special  master  under  circumstances  or- 
dinarily infiicting  it,  we  proceed  to  a  con- 
sideration of  the  facts  and  circumstances 
which  naturally  suggest  the  source  of  in- 
demnity. As  has  been  stated,  the  special 
master  either  causes  or  suffers  the  defect  to 
exist.  The  appliances  and  premises  in 
which  they  are  found  belonged  to  him.  Hs 
has  the  power  of  convenient,  thorough,  and 
constant  inspection.  His  ownership  and 
control  enable  him  to  remedy  the  defects 
economically  and  with  a  free  hand.  He 
may  make  such  alterations  as  he  sees  fit. 
As  to  the  competency  and  sufficiency  of  serv- 
ants and  the  provision  and  enforcement 
of  rules,  he  likewise  has  full  and  unre- 
strained   opportunity    for    knowledge    and 
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power  to  control.    On  the  other  hand,  to  re- 
quire these  duties  of  the  general  master  is 
to  burden  him  with  that  which  is  often  be- 
yond his  power  and  ability,  and  always  in- 
convenient.      He   can    neither    inspect   the 
premises  and  machinery,  nor  test  the  com- 
petency of  the  servants,  nor  determine  the 
efficiency  of  the  rules  and  regulations,  nor 
remedy  any  defects,  without  the  consent  of 
the  owner   of  the  premises.     In  many   in- 
stances he   is  unable  to  determine  any   of 
these  questions  with  safety  to  himself  or  his 
servant,  if  allowed  to  undertake  it,  because 
of  his  unfamiliarity  with  the  business  con- 
ducted on  the  premises.    The  manager  of  a 
concern   installing  electrical  wires  and  ap- 
pliances could  not  safely  determine  whether 
to  send  his  servant  to  do  special  work  in  a 
rolling  mill,  a  cotton  mill,  a  shoe  factory, 
or  an  automobile  factory,  or  a  locomotive 
works  or  car  shops  or  a  railway  yard,  unless 
he  was  skilled  and   proficient  in   the  con- 
duct and  management  of  such  a  plant,  and 
yet  his  business  necessitates  the  sending  of 
his  servant  from  time  to  time  into  all  of 
them.    To  require  him  to  determine  whether 
it  is  safe  to  do  so  is  to  impose  duty  and 
responsibility   beyond  the  limits  of  reason 
and  power  of  performance.    His  inability  to 
determine  the  question  of  safety,  because  of 
his  lack  of  knowledge  of  the  business  done 
upon  the  premises,  would  often  inflict  upon 
a  cautious  man  an  enormous  loss  or  hazard, 
for  the  rule  would  require  him  to  under- 
take the  work  or  refrain   from  it  at   his 
peril.     If,  under  the  impression  of  safety 
and  suitableness  of  the  premises  and  appli- 
ances, competency  of  servants,  and  efficiency 
of  rules  and  regulations,  he  sends  his  serv- 
ant,  and   injury   results,  he  is  required  to 
make  reparation  in  damages;  and  if,  on  the 
contrary,  under  a  misapprehension  he  thinks 
the  premises  defective,  or  the  servants  in- 
competent,   or    the    rules    and    regulations 
inadequate,    or    if,    unable    to    determine 
whether  they  are  or  not,  he  refrains  from 
undertaking  the  work,  and  it  turns  out  that 
he  was  mistaken,  he  loses  the  business  and 
suffers  financial  loss.    Moreover,  the  incon- 
venience to  which  this  duty  would  subject 
the  general  employer  largely  outweighs  the 
consideration  upon  which  it  is  supposed  to 
rest,  the  mere  technical  relation  of  master 
and   servant.     If   all   the   places    in   which 
he  proposes  to  do  special  work  through  his 
servants   were   open   to   him,   and   he   were 
allowed  to  correct  defects   and   charge  the 
expense  thereof,  and  he  possessed  the  requi- 
site knowledge,  ability,  and  skill  to  make 
the  alterations,  the  discharge  of  that  duty 
would  carry  him  widely  beyond  the  scope  of 
his  business  territorially  as  well  as  other- 
wise.    Employers  often  send  their  servants 
great   distances   to   do   ipecial  work  upon 
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premises  that  could  not  be  inspected  other- 
wise than  at  the  expense  of  both  time  and 
money.  Upon  all  these  considerations,  and 
others  that  readily  suggest  themselves,  we 
are  of  the  opinion  that  the  duty  rests  upon 
the  special  master.  If  he  can  be  made  the 
master  so  as  to  apply  the  doctrine  of  fel- 
low servantcy,  and  he  is,  it  is  perfectly 
consistent  to  make  him  the  master  so  far 
as  to  require  him  to  provide  a  safe  place 
for  the  work  of  the  special  servant. 

Apparently  inconsistent  decisions  involv- 
ing or  suggesting  this  question  may  be  rec- 
onciled, we  think,  by  a  classification 
thereof  based  upon  the  character  of  the 
occupancy  of  the  premises.  When  the  mas- 
ter sends  his  servant  temporarily  upon  the 
premises  of  a  third  person  to  perform  a 
special  service,  he  is  regarded  as  the  serv- 
ant of  the  owner  of  the  premises,  and  not 
of  his  general  employer;  and,  in  those  in- 
stances in  which  the  servant's  ordinary  and 
permanent  place  of  work  is  upon  the  prem- 
ises of  a  third  party,  the  duty  and  liability 
are  imposed  upon  his  employer,  and  he  is 
not  regarded  as  the  servant  of  the  owner 
of  the  premises.  For  the  purposes  of  the 
business  carried  on  under  such  circum- 
stances, the  premises  are  regarded  and 
treated  as  those  of  the  employer,  though  he 
does  not  own  them,  and  has  by  contract 
absolved  himself  from  any  duty  to  keep 
them  in  repair. 

In  all  of  the  following  cases,  absolving 
the  general  employer  from  liability  for  in- 
juries occasioned  their  servants  upon  the 
premises  of  third  persons  by  defects  therein, 
the  servants  were  sent  upon  the  premises 
temporarily  and  to  perform  special  work. 
Though  the  distinction  between  temporary 
and  permanent  service  upon  premises  not 
owned  by  the  employer  is  not  adverted  to 
in  the  opinions,  the  occupancy  was  in  fact 
temporary  or  sporadic  and  for  a  special 
purpose.  Whallon  v.  Sprague  Electric  Ele- 
vator Co.  1  App.  Div.  264,  37  N.  Y.  Supp. 
174;  Hughes  v.  Maiden  &  M.  Gaslight  Co. 
168  Mass.  395,  47  N.  E.  125,  3  Am.  Neg. 
Rep.  44;  Murphy  v.  Greeley,  146  Mass.  196, 
15  N.  E.  654;  Channon  v.  Sanford  Co.  70 
Conn.  573,  41  L.R.A.  200,  66  Am.  St.  Rep. 
133,  40  Atl.  462.  In  the  last  of  these  cases 
the  court  declares  the  doctrine  we  have 
adopted  in  the  following  terms,  and,  in  part, 
upon  the  following  considerations:  "Then, 
again,  this  general  rule  [imposing  liability 
upon  the  master  for  injury  resulting  from 
unsafety  of  the  place  in  which  the  servant 
works]  is  not  ordinarily  applicable  to  cases 
where  the  master  neither  has  nor  assiimes 
possession,  use,  or  control,  legal  or  actual, 
of  the  premises  or  place  where  the  servant 
may  be  at  work.  The  general  rule  is  based 
upon  such  possession,  use,  and  control  by 
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the  maater  of  the  premises  where  he  puts  his  I 
serrants  at  work  for  him;  and,  speaking 
generally,  his  duty  to  use  due  care  to  make 
and  keep  such  place  reasonably  safe  flows 
from,  and  is  measured  by,  such  possession, 
use,  and  control.  Just  as  the  master's  lia- 
bility for  the  acts  of  his  servants  while  en- 
gaged in  his  business  is  based  upon  his 
power  to  control  them,  so  his  duty  to  pro- 
vide reasonably  safe  premises  is  founded 
essentially  upon  his  occupation,  use,  and 
control  of  such  premises.  This  being  the 
reason  of  the  rule,  when  the  reason  does  not 
exist,  the  rule  is  inapplicable." 

In  the  following  cases  and  many  others, 
imposing  duty  and  liablity  upon  the  em- 
ployer for  injury  occasioned  by  a  defect  in 
the  premises  upon  which  the  servant  was 
working,  but  which  were  owned  by  third 
parties,  the  employers  used  the  premises 
regularly  and  permanently,  as  if  they  owned 
them,  and,  in  some,  if  not  all,  of  them,  the 
character  of  the  occupancy  was  expressly 
made  the  basis  of  liability.  McGuire  v.  Bell 
Teleph.  Co.  167  N.  Y.  208,  62  L.R.A.  437,  60 
N.  E.  433;  Story  v.  Concord  &  M.  R.  Co. 
70  N.  H.  364,  48  Atl.  288 ;  Doyle  v.  Toledo, 
a  &  M.  R.  Co.  127  Mich.  94,  64  L.R.A.  461, 
89  Am.  St.  Rep.  460',  86  N  W.  624;  Wis- 
consin C.  R.  Co.  V.  Ross,  142  111.  9,  34  Am. 
St.  Rep.  49,  31  N.  E.  412;  Smith  v.  Mem- 
phis &  L.  R.  Co.  (C.  C.)  18  Fed.  304;  Stetler 
T.  Chicago  &  N.  W.  R.  Co.  46  Wis.  497,  1 
N.  W.  112;  Harding  v.  Railway  Transfer 
Co.  80  Minn.  604,  83  N.  W.  396;  San  An- 
tonio Edison  Co.  v.  Dixon,  17  Tex.  Cit.  App. 
320,  42  S.  W.  1009.  In  McQuire  v.  Bell 
Teleph.  Co.  the  servant  employed  by  the  Bell 
Telephone  Company  of  Buffalo  was  injured 
by  a  defective  pole  of  the  Rochester  Oas  & 
Electric  Company,  on  which  the  telephone 
company  had  rightfully  placed  its  wires 
along  with  those  of  the  other  company.  In 
the  opinion  the  court  said:  "But  in  the 
present  case  the  plaintiff  was  employed  to 
work  on  a  line  already  erected  constituting 
the  permanent  plant  of  the  defendant.  .  .  . 
I  do  not  think  that  the  fact  that  the  de- 
fendant did  not  own  the  pole  which  fell  re- 
lieved it  from  the  duty  of  reasonable 
inspection  to  see  that  the  pole  was  safe. 
The  pole  formed  part  of  the  permanent  line 
of  the  defendant  through  the  streets  of  the 
city  of  Rochester.  ...  By  using  the  pole 
as  part  of  its  line,  it  adopted  it  as  its  own." 
Distinguishable  from  this  case  upon  the 
ground  above  indicated  is  the  decision  in 
Dixon  V.  Western  U.  Teleg.  Co.  (C.  C.)  68 
Fed.  630,  in  which  the  servant  was  injured 
by  a  defective  pole  which  did  not  belong  to 
bis  employer,  and  was  not  used  by  it  as  a 
part  of  its  line.  Denying  right  of  recovery, 
the  court  observed:  "The  pole  in  question, 
however,  did  not  belong  to  the  defendant. 
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The  use  of  it  was  casual  and  incidental  to 
the  nature  of  the  service  in  which  the  plain- 
tiff was  employed."  In  Murch  v.  Concord  R. 
Co.  29  N.  H.  9,  61  Am.  Dec.  631,  the  court 
said:  ''By  using  the  railroad  of  another 
corporation  as  a  part  of  their  track,  whether 
by  contract  or  mere  permission,  they  would 
ordinarily,  for  many  purposes,  make  it  their 
own,  and  would  assume  toward  those  whom 
they  had  agreed  to  receive  as  paasenofcrs  all 
the  duties  resulting  from  that  relation  as  to 
the  road."  In  Engel  v.  New  York,  P.  &  B. 
R.  Co.  160  Mass.  263,  22  L.R.A.  283,  35  N. 
E.  648,  the  court  said :  "The  duty  of  a  rail- 
road corporation  to  furnish  for  its  employees 
safe  tracks,  cars,  locomotive  engines,  and 
other  machinery,  tools,  and  appliances  with 
which  its  business  is  to  be  carried  on,  is 
similar  in  kind  to  its  duty  to  passengers  in 
these  respects,  although  the  degree  of  care 
required  is  less.  In  either  case  its  duty  is 
tne  same  when  tne  tracKs  .  .  .  are  hired, 
or  used  under  a  license  from  others,  as  when 
they  are  owned  by  the  employer."  In  all 
these  and  other  cases  of  their  class  the  em- 
ployers used  the  premises  or  works  of  the 
third  party  for  usual,  ordinary,  and  per- 
manent places  of  work  for  their  servants. 
No  doubt,  absolute  control  and  dominion 
over  the  premises  by  the  employer  for  the 
purposes  of  his  business,  though  temporary 
in  character,  would  make  him  liable  for  in- 
jury resulting  from  defects  in  the  premises. 
Such  occupancy  would  be  consistent  with 
the  theory  of  ownership  for  the  time  being. 
At  any  rate,  it  would  be  a  transaction  or 
use  radically  different  from  a  mere  casual, 
incidental  entry,  without  any  dominion  or 
control  at  all.  So,  also,  is  the  employer 
liable  for  injury  resulting  from  a  defective 
appliance  belonging  to  a  third  party  which 
he  uses  in  his  business,  provided  he  has  con- 
trol of  it.  By  using  it  he  adopts  it  as  his 
own  for  the  purposes  for  which  it  is  used, 
and  naturally  falls  under  tlie  same  duty  to 
the  servant  as  if  he  had  purchased  or  had  it 
made  for  that  purpose.  Covington  &  C. 
Bridge  Co.  v.  Goodnight,  22  Ky.  L.  Rep. 
1242,  60  S.  W.  416. 

Though  the  relation  of  master  and  serv- 
ant between  the  owner  of  the  premises  and 
the  servant  of  a  third  person  sent  upon  them 
to  perform  work  for  the  owner  may  be  as- 
sumed as  the  basis  of  legal  duty  on  the  part 
of  the  owner,  as  we  have  already  shown,  it 
is  probably  consistent  with  legal  principles 
to  say  that,  independently  of  such  relation, 
the  ownership  and  control  of  the  premises 
imposes  a  duty  in  favor  of  one  who  comes 
there  upon  his  invitation.  One  who  invites 
another  expressly  or  by  implication  to  come 
upon  his  premises  must  use  ordinary  care 
and  prudence  to  render  the  premises  reason- 
ably safe  for  the  visitor.     Sesler  v.  Rolfe 
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Coal  &  Coke  Co.  51  W.  Va.  318,  41  S.  E. 
216,  12  Am.  Neg.  Rep.  571;  Williams  v.  Bel- 
mont Coal  &  Coke  Co.  65  W.  Va.  84,  46  S.  E. 
802;  Smith  v.  Parkersburg  Co.  Op.  Asso. 
48  W.  Va.  232,  37  S.  E.  645;  Schoonover  v. 
Baltimore  &  O.  R.  Co.  69  W.  Va,  660,  — 
L.R.A.(N.S.)  — ,  73  S.  E.  266,  Ann.  Cas. 
1913  B,  964.  Of  course,  a  bare  licensee,  one 
who  comes  upon  the  premises  of  another 
without  invitation  or  by  mere  permission, 
for  purposes  of  his  own  in  which  the  owner 
has  no  interest,  occupies  very  much  the 
same  position  as  a  trespasser.  The  owner 
owes  him  no  duty  other  than  abstention 
from  wilful  or  wanton  injury.  But  one  who 
comes  upon  the  express  or  implied  invita- 
tion of  the  owner  holds  a  different  status. 
The  invitation  carries  with  it  a  representa- 
tion or  guaranty  of  the  exercise  of  reason- 
able care  for  his  safety  while  upon  the  prem- 
ises. The  owner  of  a  mill  or  other  place  of 
business,  in  requesting  another  person  to 
send  his  servants  there  to  perform  work 
beneficial  to  the  owner,  extends  an  invita- 
tion to  such  persons  as  are  sent  in  obedi- 
ence to  the  request,  and,  when  they  arrive, 
they  are  there  on  business  for  the  owner  of 
the  property,  as  well  as  their  master,  and 
are  therefore  entitled  to  exact  the  same  sort 
of  duty  from  the  owner  of  the  premises  as 
if  they  were  in  fact  his  own  servants. 

Our  conclusion  that  the  relation  existing 
between  the  plaintiff  and  the  defendant  im- 
posed no  duty  upon  the  latter  in  respect  to 
the  safety  of  the  premises  upon  which  the 
former  was  hurt,  in  the  absence  of  addition- 
al facts  or  circumstances,  seems  to  be  well 
sustained  by  Coughtry  v.  Globe  Woolen  Co. 
56  N.  Y.  124,  15  Am.  Rep.  387,  and  Devlin 
V.  Smith,  89  N.  Y.  470,  42  Am.  Rep.  311.  In 
the  first  of  these  cases  the  owner  of  a  mill 
contracted  with  a  builder  to  put  a  cornice 
on  it;  the  owner  agreeing  to  erect  a  scaffold 
for  the  purpose  free  of  cost.  The  builder 
sent  his  servant  upon  the  scaffold  to  do  the 
work,  and  it  fell  and  killed  him.  The  owner 
of  the  mill  was  held  liable.  A  part  of  the 
reasoning  of  the  court  was  as  follows:  "At 
the  time  of  the  injury  the  scaffold  belonged 
to  the  defendant,  had  been  erected  by  it,  was 
in  its  possession,  and  was  being  used  on  its 
premises,  with  its  permission,  for  the  very 
purpose  for  which  it  had  been  furnished,  and 
by  the  persons  for  whose  use  it  had  been 
provided.  The  only  operation  which  the 
contract  has  in  the  case  is  to  preclude  the 
defendant  from  setting  up  that  the  defective 
structure  was  not  its  own,  but  that  of  the 
contractors.  Being  conceded  to  be  its  own 
structure  furnished  by  it  for  use,  the  duty 
of  due  diligence  in  its  construction  arose, 
not  merely  out  of  the  contract  to  furnish 
it,  but  from  the  fact  that  the  defendant  did 
actually  furnish  it  for  the  express  purpose 
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of  enabling  and  inducing  the  men  who  were 
to  do  the  work  to  go  upon  it."  In  the  other 
case,  the  master,  a  painter,  having  con- 
tracted to  paint  the  interior  of  a  dome,  em- 
ployed an  experienced  scaffold  builder  to 
erect  a  first-rate  scaffold  in  the  building  to 
enable  him,  the  painter,  to  do  his  work.  A 
servant  of  the  painter  having  gone  upon  the 
scaffold,  it  gave  way  and  caused  his  death, 
while  at  work  upon  it  in  his  master's  em- 
ployment. Both  the  employer  and  the 
builder  of  the  scaffold  were  sued,  and  the 
court  held  the  former  not  liable,  and  the 
latter  liable. 

What  has  been  said  thus  far  is  no  doubt 
subject  to  certain  qualifications  and  limita- 
tions. If  the  general  master  has  knowledge 
of  the  dangers  and  defects  into  which  he  is 
sending  his  servant,  and  fails  to  give  him 
any  warning  thereof,  he  would  probably  be 
liable  for  any  resultant  injury.  Some  of 
the  authorities  so  hold.  It  may  be  possible, 
too,  that  an  express  guaranty  of  the  suit- 
ableness and  safety  of  the  premises  and  ap- 
pliances would  make  the  general  master  lia- 
ble upon  the  same  principle.  Channon  v. 
Sanford  Co.  70  Conn.  573,  41  L.R.A.  200, 
204,  66  Am.  St.  Rep.  133,  40  Atl.  462.  In 
that  case  the  court  said:  "The  question  on 
this  part  of  the  case  is  whether,  if  no  such 
duty  rested  upon  the  defendant  by  law,  the 
facts  found  warrant  the  conclusion  as  mat- 
ter of  law  that  it  assumed  such  a  dutv. 
The  strongest  thing  in  the  finding  in  favor 
of  such  a  conclusion  is  the  fact  that  the  de- 
fendants assured  the  plaintiff  that  the  sta- 
ging would  be  entirely  safe;  but  this  fact, 
taken  either  alone  or  with  the  other  facts 
found,  clearly  does  not  warrant  any  such 
conclusion  as  matter  of  law.  The  assurance 
was  given  at  the  very  time  that  the  defend- 
ant told  the  plaintiff  about  the  strong 
staging  that  had  been  already  erected  and 
in  use  in  the  building,  and  at  the  very  time 
when  plaintiff  was  informed  that  Caulfield, 
and  not  the  defendant^  was  to  see  to  the 
staging.  What  the  defendant  said  to  the 
plaintiff,  as  detailed  in  the  finding,  falls  far 
short  of  an  agreement  to  be  responsible  for 
the  staging  already  built,  or  to  be  built,  by 
Caulfield  or  his  servants." 

We  have  no  evidence  here  tending  to  prove 
any  undertaking  on  the  part  of  the  defend- 
ant for  the  safety  of  the  scaffold,  nor  of  any 
agreement  that  the  refrigerator  company 
was  to  build  the  scaffold  for  the  defendant. 
In  other  words,  there  is  nothing  here  to  in- 
dicate that  the  building  of  the  scaffold  was 
within,  or  a  part  of,  the  defendant's  con- 
tract. No  evidence  adduced  would  warrant 
a  jury  in  saying  the  refrigerator  company 
built  the  scaffold  as  the  agent  of  the  defend- 
ant. All  that  appears  is  that  its  servants 
did  build  it,  and  that  the  defendant's  serv- 
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ants  were  advised  that  the  refrigerator  com- 
pany people  would  build  it,  if  needed. 
Hence  we  think  it  clear  that  no  duty  was 
imposed  upon  the  defendant  by  any  special 
contract  or  undertaking  for  the  safety  of  its 
servants.  If  there  was  any  such  agreement, 
■o  evidence  of  it  has  been  adduced,  where- 
fore we  are  not  called  upon  to  say  what  its 
effect  would  have  been,  had  there  been  such 
an  undertaking.  Nor  does  the  evidence  tend 
to  prove  knowledge  of  danger  or  unfitness  on 
the  part  of  the  defendant. 

Of  course,  we  do  not  say  the  plaintiff  is 
entitled  to  recover  from  the  refrigerator 
company.  As  that  company  is  no  party  to 
this  litigation,  we  can  decide  nothinor  against 
it.  There  may  be  defenses  that  will  exon- 
erate it  from  liability,  and  it  is  not  the  pur- 
pose of  this  opinion  to  preclude  or  limit 
them  in  any  respect.  What  has  been  said 
here  indicating  right  to  indemnity  from  that 
company  is  mere  argument  in  the  process  of 
deduction  of  the  rule  or  principle  by  which 
to  determine  the  question  of  liability  of  the 
defendant  in  this  action. 

Tlie  case  went  to  the  court  on  a  demurrer 
to  the  evidence.  For  the  reasons  here 
stated,  the  judgment  will  be  reversed,  the 
demurrer  sustained,  and  judgment  rendered 
for  the  defendant. 
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JOHN  L.  NACE. 
(113  Md.  460,  77  Atl.  1121.) 

Master  —  duty  to  Inspect  concrete  piers. 

1.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  piers  to 
be  erected  by  another  is,  where  nis  em- 
ployees do  not  know,  and  cannot,  by  the 
exercise  of  ordinary  care,  learn,  of  the  dan- 
ger of  attempting  to  do  the  work  before 
the  piers  have  become  sufficiently  hard, 
bound  to  warn  them  of  the  danger,  or  in- 
spect the  piers  to  learn  their  condition  be- 
fore sending  the  men  upon  them. 

Same  —  bridge  engineer  —  reliance  up- 
on en  stem. 

2.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  founda- 
tions to  be  erected  by  another  cannot  rely 
upon  a  custom  among  those  engaged  in 
building  bridges  to  trust  to  the  engineer, 
to  relieve  it  of  its  duty  to  its  employees 
not  to  set  them  at  work  upon  the  piers  un- 

Note.  —  As  to  duty  of  master  with   re- 
spect  to  property  of  stranger  onto  which 
he  sends  nis  servant  to  work,  see  note  to 
Wilson  V.  Valley  Improv.  Co.  ante,  271. 
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til  they  have  become  sufficiently  hard   to 
bear  the  strain  of  the  work. 

Same  ^  ascertaining  condition  of  piers. 

3.  One  contracting  to  place  the  super- 
structure of  a  bridge  upon  concrete  piers  to 
be  erected  by  another  cannot  relieve  itself 
from  liability  to  employees  injured  by  be- 
ginning the  work  before  the  piers  were  suf- 
ficiently hard,  by  relying  upon  the  engineer 
in  charge  of  the  whole  work  to  warn  the 
employees  of  the  danger  of  beginning  the 
work  too  soon,  and  to  see  that  the  piers 
were  safe  before  permitting  the  work  to 
be  begun. 

Evidence  —  condition  of  work  —  bridge 
building. 

4.  Upon  the  question  of  the  negligence  of 
one  who  has  contracted  to  place  the  super- 
structure of  a  bridge  upon  concrete  piers  to 
be  erected  by  another,  in  starting  his  work 
before  the  piers  had  hardened  sufficiently 
to  be  safe,  evidence  is  admissible  to  the  ef- 
fect that  the  piers  were  properly  construct- 
ed, but  were  not  allowed  to  become  suffi- 
ciently hard,  and  as  to  the  time  which 
should  be  allowed  for  such  piers  to  harden, 
and  the  danger  of  attempting  to  place  heavy 
weights  upon  such  piers  before  they  are 
sufficiently  hard. 

Same —reputation  of  engineer. 

6.  In  an  action  to  hold  one  who  has  con- 
tracted to  place  the  superstructures  of  a 
bridge  on  concrete  piers  to  be  erected  by 
another,  liable  for  injury  to  his  employees 
because  they  were  permitted  to  begin  the 
work  before  the  piers  were  sufficiently  hard, 
evidence  is  not  admissible  as  to  the  gen- 
eral reputation  of  the  engineer  in  charge  of 
the  whole  work,  to  whom  defendant  in- 
trusted the  duty  of  determining  whether  or 
not  the  piers  were  sufficiently  hard,  since, 
if  it  delegates  that  duty  to  the  engineer,  it 
is  responsible  for  his  negligence  regardless 
of  his  reputation. 

(June  23,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Washington 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  is  alleged  to 
have  been  responsible.    Affirmed. 

The  prayers  referred  to  in  the  opinion 
are  as  follows: 

(1)  The  plaintiff  prays  the  court  to  in- 
struct the  jury  that  if  they  find  from  the 
evidence  that,  on  or  about  the  16th  day  of 
December,  1908,  the  plaintiff  was  employed 
by  the  defendant,  and  was  then  engaged  in 
the  work  of  placing  the  iron  and  steel  super- 
structure on  the  bridge  which  was  then  be- 
ing constructed  across  the  Potomac  river  at 
William  sport,  as  testified  to  by  the  wit- 
nesses, if  the  jury  so  find,  then  it  was  the 
duty  of  the  defendant  to  exercise  reasonable 
care  to  provide  a  reasonably  safe  place  in 
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which  the  plaintiff  might  perform  the  Berv- 
ices  for  which  he  had  been  employed;  and  if 
the  jury  find  that  the  defendant's  "traveler" 
and  the  superstructure  was  placed  upon 
pier  No.  10  in  the  manner  as  testified  to  by 
the  witnesses,  and  that  the  plaintiff,  under 
his  said  employment  by  the  defendant,  in 
order  to  perform  the  said  services,  was  re- 
quired to  go  upon  the  traveler  and  super- 
structure as  testified  to  in  this  case,  and 
further  find  that  said  pier  No.  10  was  con- 
structed of  concrete,  as  testified  to  in  this 
case,  and  that  the  construction  of  said  con- 
crete pier  had  been  finished  on  or  about  De- 
cember 9,  1008,  and  further  find  that,  at  the 
time  the  injuries  complained  of  in  this  ac- 
tion were  sustained,  if  the  jury  so  find,  the 
said  concrete  pier  was  green,  and  had  not 
become  sufficiently  hardened  to  support  the 
weight  of  said  traveler  and  superstructure 
which  was  then  and  there  being  placed  upon 
it,  as  testified  to  in  this  case,  and  further 
find  that,  whilst  the  plaintiff  was  using  due 
care  and  caution  on  his  part,  if  the  jury 
so  find,  and  whilst  he  was  in  the  exercise  of 
the  duties  required  of  him  under  his  said 
employment,  if  the  jury  so  find,  the  said 
pier  No.  10  collapsed  and  gave  way  under 
the  weight  of  said  traveler  and  superstruc- 
ture, and  thereby  hurled  and  threw  the 
plaintiff  into  the  Potomac  river  below, 
whereby  the  plaintiff  was  injured,  if  the 
jury  BO  find,  and  further  find  that  the  col- 
lapsing and  giving  way  of  said  pier  No.  10 
and  the  hurling  and  throwing  of  the  plain- 
tiff as  aforesaid,  was  caused  by  reason  of 
the  fact  that  said  pier  was  then  and  there 
green,  and  had  not  become  sufficiently  hard- 
ened, if  the  jury  so  find,  then  the  plaintiff 
is  entitled  to  recover  in  this  action,  pro- 
vided the  defendant  knew,  or  by  the  exercise 
of  reasonable  care  could  have  known,  that 
said  pier  No.  10  was  then  and  there  green, 
and  had  not  sufficiently  hardened,  and  that 
said  condition  rendered  it  unsafe  for  the 
weight  the  defendant  placed  upon  it.  And 
provided  they  further  find  that  the  plaintiff, 
by  the  exercise  of  reasonable  care  on  his 
part,  could  not  have  known  the  said  con- 
dition of  said  pier,  if  the  jury  so  find,  and 
the  danger  of  using  said  pier  in  said  con- 
dition. And  the  jury  is  further  instructed 
that,  both  as  to  the  plaintiff  and  defendant, 
no  greater  knowledge  of  the  use  of  concrete 
in  the  character  of  work  in  which  they 
were  engaged  is  required  than  is  ordinarily 
possessed  by  well-informed  persons  in  their 
respective  occupations. 

(2)  If  the  jury  find  for  the  plaintiff  in 
this  case,  then,  in  estimating  the  damages, 
they  are  entitled  to  take  into  consideration 
the  plaintiff's  state  of  health  and  physical 
condition  prior  to  tlie  accident,  his  capacity 
for  doing  work  and  earning  wages  prior 
45  L.R.A.(N.S.) 


thereto,  as  compared  with  his  ooodition  and 
capacity  since  the  accident  in  consequence 
thereof;  and  they  may  also  consider  the 
question  as  to  whether  the  injuries  will  be 
permanent  in  their  effect,  and  they  may  also 
consider  the  physical  and  mental  anguish 
which  the  plaintiff  has  suffered  in  the  past, 
or  is  likely  to  continue  to  suffer  in  the  fu- 
ture, and  award  him  such  sum  as  in  their 
judgment  will  be  an  adequate  compensation 
for  the  injuries  which  he  has  sustained. 
Defendant's  offered  prayers: 

(1)  The  defendant  prays  the  court  to  in- 
struct the  jury  that  there  is  no  legally  suffi- 
cient evidence  in  this  case  to  entitle  the 
plaintiff  to  recover,  and  their  verdict  must 
be  for  the  defendant. 

(2)  The  defendant  prays  the  court  to  in- 
struct the  jury  that,  under  the  pleadings, 
there  is  no  legally  sufficient  evidence  to  en- 
title the  plaintiff  to  recover,  and  their  ver- 
dict must  be  for  the  defendant. 

(3)  The  jury  is  instructed  that  there  is 
no  legally  sufficient  evidence  in  this  case  to 
entitle  the  jury  to  find  the  defendant  liable 
for  any  negligence  the  jury  may  find  on  the 
part  of  Mason  D.  Pratt. 

(4)  The  jury  is  instructed  that,  under  the 
uncontradicted  evidence,  William  H.  Bickel 
was  a  fellow  servant  of  the  plaintiff,  and 
the  plaintiff  is  not  entitled  to  recover  for 
any  negligence  they  may  find  on  the  part  of 
the  said  William  H.  BickeL 

(5)  The  jury  is  instructed  that  there  is 
no  legally  sufficient  evidence  in  this  case  to 
enable  them  to  find  that,  prior  to  the  hap- 
pening of  the  injury  complained  of,  the  de- 
fendant knew  or  was  negligently  ignorant 
that  it  would  be  unsafe  to  place  the  steel  or 
iron  structure  on  pier  10,  at  the  time  it  was 
placed  thereon,  if  the  jury  find  that  it  was 
unsafe  to  place  the  steel  or  iron  structure 
thereon  at  that  time. 

(6)  The  jury  is  instructed  that  if  they 
find  that  it  was  the  custom  among  corpora- 
tions and  persons  engaged  in  the  same  kind 
of  business  as  the  defendant,  to  rely  upon 
the  engineer  in  charge  of  the  work,  to  see 
that  work  and  materials  furnished  by  dif- 
ferent parties,  upon  which  said  corporations 
or  persons  were  to  place  materials  or  struc- 
tures, were  properly  built  and  sufficient,  and 
ready  to  receive  the  materials  or  structures 
to  be  placed  thereon  by  said  corporations  or 
persons;  that  then  the  defendant  was  not 
negligent  in  relying  upon  the  engineer  in 
charge  of  the  erection  of  the  bridge  men- 
tioned in  the  evidence,  to  see  that  pier  10 
was  safe,  and  in  proper  condition  to  receive 
the  steel  or  iron  structure  to  be  placed 
thereon,  if  the  jury  find  that  the  defendant 
did  so  rely  on  the  engineer  in  charge. 

(7)  The  jury  is  instructed  that  if  they 
find   from  the   evidence   that   pier   10   was 
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completed  on  the  9th  day  of  December,  1908, 
juid  that  the  wooden  forms  were  removed 
therefrom  on  the  11th  day  of  December, 
1908,  and  further  find  that  Mason  D.  Pratt, 
the  engineer  in  charge  of  the  bridge  em- 
ployed by  the  Washington  &  Berkeley 
Bridge  Company,  if  the  jury  find  that  the 
•aid  Mason  D.  Pratt  was  such  engineer,  and 
was  so  employed,  at  or  about  the  time  the 
said  pier  was  completed,  told  William  H. 
Bickel,  the  foreman,  employed  by  the  de- 
fendant in  charge  of  the  erection  of  the 
steel  or  iron  structure,  if  the  jury  so  find 
the  said  Bickel  was  such  foreman,  that  the 
steel  or  iron  structure  could  be  placed  on 
the  piers  within  forty-eight  hours  after 
the  forms  were  taken  off,  and  further  find 
that  the  said  steel  or  iron  structure  was  not 
placed  on  said  pier  before  the  15th  day  of 
December,  1908,  then  the  plaintiff  is  not  en- 
titled to  recover,  even  though  they  should 
find  that  the  injury  complained  of  was 
caused  by  attempting  to  place  the  said 
steel  or  iron  structure  on  said  pier  before  it 
had  sufiScient  time  to  properly  set  and  dry 
out  to  sustain  the  weight  being  placed 
thereon. 

(8)  The  jury  is  instructed  that,  as  the 
undisputed  evidence  shows  that  the  plain- 
tiff b^gan  to  work  on  the  erection  of  the  iron 
or  steel  structure  on  the  abutment  and 
piers  from  the  Maryland  side  of  the  Poto- 
mac river  on  December  1  or  2,  1908,  and 
continued  in  said  work  until  the  day  of  the 
accident,  and  knew  or  had  opportunity  to 
know  of  the  method  of  erecting  said  struc- 
ture on  said  piers,  and  continued  in  said 
work  without  objection,  and  knew  or  had 
opportunity  to  know  that  the  defendant  was 
not  providing  an  expert  to  inspect  the  con- 
dition of  the  piers  before  placing  the  steel 
work  thereon,  he  cannot  recover  in  this  ac- 
tion for  the  failure  of  the  defendant  to  pro- 
vide an  expert  to  inspect  the  condition  of 
pier  No.  10  to  ascertain  if  it  was  in  a  con- 
dition to  place  the  steel  structure  placed 
thereon,  even  if  the  jury  should  find  such 
failure,  there  being  no  evidence  that  the  de- 
fendant, before  the  accident,  knew  or  was 
negligently  ignorant  that  said  pier  was  not 
ia  a  safe  condition. 

(9)  If  the  jury  find  that,  from  the  com- 
mencement of  the  work  on  the  bridge  until 
the  time  of  the  accident,  the  defendant  had 
followed  the  orders  and  instructions  of  Ma- 
son D.  Pratt,  the  engineer  in  charge,  if  the 
jury  so  find,  as  to  the  time  when  the  super- 
structures were  to  be  placed  on  the  piers, 
and  that  the  superstructures  had  been  placed 
on  nine  piers  without  any  accident,  and  that 
the  work  so  done  had  been  wholly  satisfac- 
tory, and  that  nothing  had  occurred  up  to 
the  time  of  the  accident  to  lead  the  defend- 
ant to  believe,  in  the  exercise  of  ordinary 
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and  reasonable  care,  that  any  accident  would 
result  from  continuing  to  follow  the  instruc- 
tions of  said  Pratt,  and  shall  further  find 
that,  in  accordance  with  the  instructions 
of  said  Pratt,  the  defendant  had  placed  on 
pier  No.  10  a  large  part  of  the  weight  in- 
tended to  be  placed  on  said  pier  without  any 
accident  and  without  any  occurrence  that 
would  lead  the  defendant  to  believe,  in  the 
exercise  of  ordinary  and  reasonable  care, 
that  there  was  any  danger  to  be  incurred  in 
following  the  directions  of  said  Pratt,  then 
the  jury  are  instructed  that  the  defendant 
was  not  negligent  in  continuing  to  follow 
the  direction  of  said  Pratt,  or  in  sending 
him  men,  including  the  plaintiff,  to  work  at 
the  place  and  time  of  the  accident,  if  the 
jury  find  the  defendant  did  so;  and  the  jury 
is  further  instructed  that  the  defendant  was 
not  required  to  employ  some  expert  or  en- 
gineer to  supervise  and  inspect  the  work  of 
said  Pratt. 

(10)  The  jury  is  instructed  that  if  they 
find  that  Mason  D.  Pratt  was  the  engineer 
in  charge  of  the  erection  of  the  bridge 
spoken  of  in  the  evidence,  employed  by  the 
Washington  &  Berkeley  Bridge  Company,  if 
the  jury  so  find,  that  then  the  defendant 
was  entitled  to  rely  upon  the  said  Pratt  as 
to  the  length  of  time  it  was  necessary  to 
wait  after  the  completion  of  the  piers  be- 
fore placing  the  steel  or  iron  structure 
thereon,  and  that  the  defendant  is  not  liable 
for  the  placing  of  the  said  steel  or  iron 
structure  on  pier  10  mentioned  in  the  evi- 
dence, before  it  had  sufficient  time  in  which 
to  properly  set  and  dry  out,  if  the  jury  so 
find,  and  the  plaintiff  is  not  entitled  to  re- 
cover in  this  action  for  any  injury  suffered 
by  him  by  reason  thereof,  if  they  further 
find  that,  in  so  placing  the  said  steel  or 
iron  structure  thereon  at  the  time  it  was 
done,  it  acted  in  accordance  with  the  order 
or  direction  of  the  said  Pratt,  and  unless 
they  further  find  that,  before  the  happening 
of  the  injury  complained  of,  the  defendant 
knew  or  was  negligently  ignorant  that  pier 
10  was  then  and  there  unsafe,  and  of  this 
there  is  no  legally  sufiicient  evidence. 

(11)  If  the  jury  find  from  the  evidence 
that  the  plaintiff,  at  the  time  when  he  suf- 
fered the  injury  complained  of,  was  in  the 
employ  of  the  defendant  and  acting  in  his 
capacity  as  such,  and  further  find  that  at 
the  same  time  William  H.  Bickel  was  also 
in  the  employ  of  the  defendant  and  was  en- 
gaged at  the  same  time  and  place  in  the 
same  work  with  the  plaintiff,  and  further 
find  that  the  injury  complained  of  was 
caused  by  the  placing  of  the  superstructure 
on  pier  No.  10  before  the  concrete  in  said 
pier  was  properly  set,  and  that  the  plaintiff 
was  ordered  to  assist  in  doing  said  work  by 
the  said  Bickel,  and  that  the  plaintiff  in 
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consequence  suffered  the  injury  complained 
of,  then  the  plaintiff  is  not  entitled  to  re- 
cover, unless  he  shall  satisfy  the  jury  by 
evidence  that,  in  selecting  and  employing 
said  Bickel,  the  defendant  did  not  use  rea- 
sonable care  in  so  employing  him  as  a  com- 
petent workman ;  and  the  jury  is  further  in- 
structed that  there  is  no  evidence  in  the  case 
that  the  defendant  did  not  use  such  care  in 
Said  employment. 

(12)  The  jury  is  instructed  that  there  is 
no  legally  sufficient  evidence  in  this  case 
from  which  the  jury  can  find  that  there  was 
any  negligence  on  the  part  of  William  H. 
Bickel. 

(13)  The  jury  is  instructed  that  if  they 
find  that  the  giving  away  or  collapsing  of 
pier  10  was  the  result  or  occasioned  by  the 
negligence  of  Mason  D.  Pratt,  the  engineer 
in  cliarge  of  the  construction  of  the  bridge 
mentioned  in  the  evidence,  employed  by  the 
Washington  &  Berkeley  Bridge  Company,  if 
the  jury  so  find,  in  giving  an  order  or  direc- 
tion to  William  H.  Bickel,  the  foreman,  em- 
ployed by  the  defendant  in  the  erection  of 
the  steel  or  iron  structure  on  said  bridge,  if 
tue  jury  find  the  said  Bickel  was  such  fore- 
man, that  the  said  steel  or  iron  structure 
could  be  placed  on  said  pier  10  within  a  time 
which  was  insufficient  for  the  said  pier  to 
properly  set  or  dry  out,  and  was  occasioned 
by  the  said  Pratt  neglecting  his  duty  to  see 
that  the  said  pier  had  sufficiently  set  or 
dried  out  before  the  steel  structure  was 
placed  thereon,  the  jury  must  find  for  the 
defendant,  unless  they  shall  further  find 
that  the  defendant  was  negligent  in  relying 
on  the  said  Pratt  to  perform  his  said  duty, 
if  the  jury  shall  find  that  the  defendant  did 
so  rely  on  said  Pratt,  or  that,  prior  to  the 
happening  of  the  injury  complained  of,  the 
defendant  knew  or  had  reason  to  believe 
that  the  said  Pratt  was  incompetent  to  per- 
form the  said  duty.  And  the  jury  is  further 
instructed  that  there  is  no  legally  sufficient 
evidence  to  enable  them  to  find  either  that 
the  defendant  was  negligent  in  so  relying  on 
said  Pratt,  or  that,  prior  to  the  said  injury, 
the  defendant  knew  or  had  reason  to  believe 
that  the  said  Pratt  was  incompetent  to  per- 
form the  said  duty;  or  unless  they  should 
find  that  before  the  happening  of  the  in- 
jury complained  of,  the  defendant  knew  or 
was  negligently  ignorant  that  at  the  time 
the  steel  structure  was  placed  thereon,  the 
said  pier  10  was  unsafe,  and  of  this  there 
is  no  legally  sufficient  evidence. 

(14)  The  jury  is  instructed  that  under 
the  written  contracts  offered  in  evidence,  be- 
tween the  Washington  &  Berkeley  Bridge 
Company  and  the  defendant,  it  was  the  duty 
of  the  said  Mason  D.  Pratt  to  see  that  pier 
10,  spoken  of  in  the  eyidence,  had  sufficiently 
45  L.R.A.(N.S.) 


set  and  dried  out  before  giving  orders  or  di- 
rections that  the  steel  or  iron  structure 
could  be  placed  thereon,  or  before  allowing 
it  to  be  done. 

(15)  The  defendant  prays  the  court  to  in- 
struct the  jury  that  under  the  contract  of- 
fered in  evidence,  entered  into  by  the  Wash- 
ington &  Berkeley  Bridge  Company  and  the 
defendant,  if  the  jury  find  said  contract  was 
entered  into,  that  it  was  the  duty  of  the  said 
Washington  &  Berkeley  Bridge  Company  to 
provide  reasonably  safe  and  sufficient  piers 
for  the  purpose  for  which  they  were  in- 
tended, upon  which  the  steel  or  iron  struc- 
ture to  be  erected  by  the  defendant  under 
the  said  contract,  was  to  be  placed,  and  that 
the  defendant  was  entitled  to  rely  upon  the 
said  bridge  company  to  perform  said  duty, 
and  that  the  plaintiff  is  not  entitled  to  re- 
cover, even  though  the  jury  should  find  that 
pier  10  was  on  the  morning  of  December  16, 
1908,  green,  weak,  defective,  or  of  insuffi- 
cient strength,  and  that,  by  reason  of  such 
condition,  the  upstream  pedestal  thereof 
gave  way  when  the  upstream  girder  between 
the  said  pier  10  and  pier  11  was  being 
erected  thereon,  and  that  the  plaintiff  sus- 
tained the  injury  complained  of  thereby,  un- 
less the  jury  shall  further  find  that,  before 
the  happening  of  the  injury  complained  of, 
the  defendant  knew,  or  by  the  exercise  of 
reasonable  care  and  precaution  could  have 
known,  that  said  pier  No.  10,  on  said  16th 
day  of  December,  A.  D.  1908,  was  green, 
weak,  defective,  or  of  insufficient  strength, 
as  aforesaid,  if  the  jury  so  find.  And  the 
jury  is  instructed  that  it  was  the  duty  of 
the  defendant  to  exercise  reasonable  care 
and  precaution  relative  to  the  condition  of 
said  pier  at  said  time,  and  that  knowledge 
of  the  condition  of  said  pier  at  said  time, 
or  omission  or  failure  to  exercise  reason- 
able care  and  precaution  upon  the  part  ot 
the  person  to  whom  the  jury  may  find  the 
defendant  intrusted  such  duty,  was  the 
knowledge  or  omission  or  failure  of  the  de- 
fendant. 

(16)  The  jury  is  instructed  that  under 
the  contract  between  the  defendant  and  the 
Washington  &  Berkeley  Bridge  Company, 
offered  in  evidence,  if  the  jury  find  such 
contract,  that  it  was  the  duty  of  said  bridge 
company  to  furnish  suitable  and  safe  piers, 
fit  and  ready  to  receive  the  steel  structure 
agreed  to  be  erected  thereon  by  the  defend- 
ant under  the  said  contract,  and  that  the 
defendant  had  the  right  to  rely  upon  the 
said  bridge  company  to  perform  its  duty 
with  reasonable  care  and  skill,  and  that  the 
plaintiff  is  not  entitled  to  recover  in  this 
ease,  if  the  jury  find  that  the  injury  com- 
plained of  was  caused  by  pier  10  being,  on 
the  16th  day  of  December,  1908,  green,  weak. 
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unsafe,  or  of  insnfBcient  strength  to  sustain 
the  steel  superstructure  to  be  erected  there- 
on by  the  defendant  under  the  said  con- 
tract, unless  they  further  find  from  the  evi- 
dence that  tne  said  bridge  company.  Mason 
D.  Pratt,  or  someone  on  its  or  his  behalf, 
protested  against  or  warned  the  defendant 
against  placing  the  said  steel  structure  on 
said  pier  at  such  time,  and  further  that 
there  is  no  legally  sufiicient  evidence  that 
the  said  bridge  company,  Mason  D.  Pratt,  or 
anyone  on  its  or  his  behalf  made  such  pro- 
test or  gave  such  warning,  or  unless  they 
find  that  prior  to  the  said  accident  the  de- 
fendant knew  or  was  negligently  ignorant 
that  the  said  pier  was  not  then  and  there 
safe  and  sufiicient  to  sustain  the  said  steel 
structure;  and  of  this  there  is  no  legally 
sufiicient  evidence. 

(17)  The  jury  is  instructed  that  if  they 
find  that  the  Washington  &  Berkeley  Bridge 
Company  entered  into  the  several  contracts 
with  Mason  D.  Pratt,  the  Elmore  &  Hamil- 
ton Contracting  Company,  and  the  defend- 
ant, offered  in  evidence,  and  that  Mason  D. 
Pratt,  in  pursuance  of  the  said  contract  be- 
tween him  and  the  said  bridge  company, 
was  the  engineer  in  charge  of  the  bridge 
mentioned  in  the  evidence,  and  that  the  El- 
more &  Hamilton  Contracting  Company,  in 
pursuance  of  the  salid  contract  between  it 
and  the  said  bridge  company,  erected  the 
piers  mentioned  in  the  evidence,  under  the 
said  contracts  and  all  the  evidence  offered 
in  this  case,  the  defendant,  in  the  perform- 
ance of  its  part  of  the  said  contract  between 
it  and  the  said  bridge  company,  had  the 
right  to  rely  upon  the  said  Mason  D.  Pratt 
and  the  said  Elmore  &  Hamilton  Contract- 
ing Company  to  perform,  with  reasonable 
skill,  integrity,  and  care,  everything  re- 
quired of  them  respectively  to  be  performed 
under  the  said  contracts,  and  that  the  de- 
fendant is  not  liable  for  any  negligence  on 
the  part  of  either  the  said  Mason  D.  Pratt 
or  the  Elmore  &  Hamilton  Contracting  Com- 
pany; and  the  plaintiff  cannot  recover  if 
they  find  that  the  injury  complained  of  was 
caused  by  the  negligence  of  either  the  said 
Mason  D.  Pratt  or  the  Elmore  &,  Hamilton 
Contracting  Company,  or  by  the  negligence 
of  both  combined. 

Defendant's  special  exception  to  the  plain- 
tiff's first  prayer:  The  defendant  specially 
excepts  to  the  plaintiff's  first  prayer,  be- 
cause there  is  no  legally  suflScient  evidence 
in  the  case  from  which  the  jury  could  find 
that  the  defendant  knew,  or  by  the  exercise 
of  reasonable  care  could  have  known,  that 
said  pier  No.  10  was  then  and  there  green, 
and  had  not  sufficiently  hardened. 

The  other  facts  are  stated  in  the  opinion. 
45  L.R.A.(N.8.) 


Messrs.  J.  Clarence  lAne,  Henry  H. 
Keedy,  Jr.,  H.  Snowden  Marshall,  and 
Bdgar  H.  Gans,  for  appellant: 

The  master  does  not  insure  the  safety  of 
his  servants,  and  is  not  liable  for  an  injury 
which  is  not  traceable  to  his  negligence. 

Wood  ▼.  Heiges,  83  Md.  269,  34  Atl.  872, 
15  Am.  Neg.  Cas.  391;  Buttner  v.  South 
Baltimore  Steel  Car  &  Foundry  Co.  101  Md. 
168,  60  Atl.  597,  4  Ann.  Cas.  761;  Crawford 
V.  United  R.  &  Electric  Co.  101  Md.  402,  70 
L.R.A.  489,  61  Atl.  287;  Bailey,  Master's 
Liability,  23;  Harris  v.  Consolidation  Coal 
Co.  Ill  Md.  221,  73  Atl.  805. 

The  employee,  in  order  to  recover  for  de- 
fects in  the  working  place,  must  allege  and 
prove  that  the  working  place  was  insecure; 
that  the  employer  had  notice  or  knowledge 
thereof,  or  that,  by  the  exercise  of  ordinary 
and  reasonable  care,  he  might  have  had 
such  notice  or  knowledge;  and  that  the  em- 
ployee did  not  know  of  the  defect,  and  had 
not  equal  means  of  knowing  it  with  the 
employer. 

Wood,  Mast.  &  S.  §  414,  p.  791;  Gans 
Salvage  Co.  v.  Byrnes,  102  Md.  230, 1  L.R.A. 
(N.  S.)  272,  62  Atl.  155;  Dixon  v.  Western 
Union  Teleg.  Co.  68  Fed.  630. 

The  rule  that  it  is  the  duty  of  the  master 
to  use  reasonable  care  to  furnish  the  serv- 
ant with  a  safe  place  in  which  he  is  to  do 
his  work  is  not  applicable  to  a  case  where 
the  master  neither  has  nor  assumes  con- 
trol, legal  or  actual,  of  the  premises,  or  the 
place  where  the  employee  may  be  at.  work. 

Channon  v.  Sanford  Co.  70  Conn.  573,  41 
L.R.A.  200,  66  Am.  St.  Rep.  133,  40  Atl. 
462;  Whallon  v.  Sprague  Electric  Elevator 
Co.  1  App.  Div.  264,  37  N.  Y.  Supp.  174; 
Hardy  v.  Shedden  Co.  37  L.R.A.  33,  24  C. 
C.  A.  261,  47  U.  S.  App.  362,  78  Fed.  610, 
2  Am.  Neg.  Rep.  669;  Dixon  v.  Western  U. 
Teleg.  Co.  71  Fed.  143;  Rehm  ▼.  Pennsyl- 
vania R.  Co.  164  Pa.  91,  30  Atl.  356; 
Callan  v.  Bull,  113  Cal.  693,  45  Pac.  1017; 
McMullen  v.  Carnegie  Bros.  &  Co.  158  Pa. 
518,  23  L.R.A.  448,  27  Atl.  1043;  Anderson 
V.  Oliver,  138  Pa.  156,  20  Atl.  981;  Eraser 
V.  Red  River  Lumber  Co.  45  Minn.  235,  47 
N.  W.  785. 

There  was  no  evidence  offered  tending  to 
show  that  Pratt  was  incompetent,  or  that 
he  was  not  an  engineer  of  good  repute  and 
standing,  or  that  the  Elmore  ft  Hamilton 
Company  was  not  a  competent,  reputable, 
and  reliable  contractor  engaged  in  massed 
concrete  construction,  or  that  the  defendant 
had  any  reason  to  believe  that  either  of 
them  was  incompetent  or  unreliable,  and, 
in  the  absence  of  such  knowledge,  the  de- 
fendant had  the  right  to  rely  upon  their 
judgment  and  honesty. 

Foley  ▼.  Chicago  ft  N.  W.  R.  Go.  48  Mieh. 
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622,  42  Am.  Rep.  481,  12  N.  W.  879;  Devlin 
V.  Smith,  80  N.  Y.  470,  42  Am.  Rep.  311; 
Butler  V.  Townsend,  126  N.  Y.  107,  26  N.  E. 
1017;  Service  v.  Shoneman,  196  Pa.  63,  69 
L.R.A.  792,  79  Am.  St.  Rep.  689,  46  Atl. 
292,  8  Am.  Neg.  Rep.  130;  Keith  v.  Walker 
Iron  &  C.  Co.  81  Ga.  49,  12  Am.  St.  Rep. 
296,  7  S.  E.  166. 

No  duty  of  inspection  rested  upon  the 
defendant  unless  it  knew  of  some  fact  or 
circumstance  which  showed  that  an  inspec- 
tion should  have  been  made. 

Moynihan  v.  King's  Windsor  Cement  Dry 
Mortar  Co.  168  Mass.  450,  47  N.  E.  425, 
3  Am.  Neg.  Rep.  185;  Regan  v.  Donovan, 
159  Mass.  1,  33  N.  E.  702;  Garragan  v.  Fall 
River  Iron  Works  Co.  158  Mass.  596,  33  N. 
E.  652;  Haskell  &  Barker  Car  Co.  v. 
Przezdziankowski,  170  Ind.  1,  14  L.R.A. 
(N.S.)  972,  127  Am.  St.  Rep.  352,  83  N.  E. 
626. 

No  jury  can  be  permitted  to  say  that  the 
usual  and  ordinary  way  commonly  adopted 
by  those  in  the  same  business  is  a  negligent 
way,  for  which  liability  shall  be  imposed. 

South  Baltimore  Car  Works  v.  Schaefer, 
96  Md.  109,  94  Am.  St.  Rep.  560,  53  Atl. 
665,  13  Am.  Neg.  Rep.  78;  Titus  v.  Brad- 
ford, B.  &  K.  R.  Co.  136  Pa.  626,  20  Am.  St. 
Rep.  944,  20  Atl.  517;  State  use  of  Joyce  v. 
Flanigan,  111  Md.  497,  74  Atl.  818. 

An  employer  is  not  liable  for  the  acts  of 
the  servants  of  an  independent  contractor, 
because  they  are  not  his  servants  and  not 
under  his  control. 

Bonaparte  v.  Wiseman,  89  Md.  12,  42 
L.R.A.  482,  42  Atl.  918. 

The  defendant  had  the  right  to  intrust 
the  execution  of  the  work  to  Bickel,  the 
foreman. 

State  use  of  Hamelin  v.  Malster,  57  Md. 
306,  15  Am.  Neg.  Cas.  375. 

The  plaintiff  knew  the  method  by  which 
the  defendant  was  carrying  on  its  work, 
and  that  it  did  not  have  an  expert  to  exam- 
ine the  work  of  others,  but  was  trusting  to 
and  relying  upon  the  engineer  in  charge  to 
see  that  the  work  of  others  was  properly 
<lone  and  the  piers  sufficient  for  the  purpose 
for  which  they  were  erected,  and,  by  con- 
tinuing on  the  work,  assumed  the  risk  of 
that  method,  and  cannot  complain  of  any 
injury  caused  thereby. 

Sullivan  ▼.  India  Mfg.  Co.  113  Mass.  396, 
15  Am.  Neg.  Cas.  527;  State  use  of  Hamelin 
v.  Malster,  57  Md.  313,  15  Am.  Neg.  Cas. 
375;  Pennsylvania  R.  Co.  v.  Wachter,  60 
Md.  401 ;  State  use  of  Moret  v.  South  Balti- 
more Car  Works,  99  Md.  472,  68  Atl.  447; 
Baltimore  &  0.  R.  Co.  v.  State,  41  Md.  268; 
Wood  V.  Heiges,  83  Md.  268,  34  Atl.  872,  15 
Am.  Neg.  Cas.  391 ;  Woodley  v.  Metropol- 
itan Dist.  R.  Co.  L.  R.  2  Ezch.  Div.  384; 
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Baltimore  &  P.  R.  Co.  v.  State  75  Md.  160, 
32  Am.  St.  Rep.  372,  23  Atl.  310;  Baltimore 
&  O.  R.  Co.  V.  Strieker,  51  Md.  69,  34  Am. 
Rep.  291,  15  Am.  Neg.  Cas.  361 ;  Hughes  v. 
Maiden  &  M.  Gaslight  Co.  168  Mass.  395, 
47  N.  £.  125,  3  Am.  Neg.  Rep.  44;  Dixon 
V.  Western  U.  Teleg.  Co.  71  Fed.  143. 

Messrs.  Charles  D.  Wagaman  and 
Frank  G.  Wagaman,  for  appellee: 

The  law  imposed  upon  the  defendant  the 
nondelegable  duty  of  exercising  reasonable 
care  to  provide  a  reasonably  safe  place  for 
plaintiff  to  work;  in  other  words,  to  pro- 
tect him  against  extra  hazard. 

Manuel  v.  Cumberland,  111  Md.  196,  73 
Atl,  705;  Philadelphia,  B.  &  W.  R.  Co.  ▼. 
Devers,  101  Md.  341,  61  Atl.  418,  18  Am. 
Neg.  Rep.  451;  Bernheimer  Bros.  v.  Bager, 
108  Md.  551,  129  Am.  St.  Rep.  458,  70  Atl. 
91;  Crawford  v.  United  R.  &  Electric  Co. 
101  Md.  402,  70  L.R.A.  489,  61  Atl.  287; 
Gans  Salvage  Co.  v.  Byrnes,  102  Md.  230,  1 
L.R.A.(N.S.)  272,  62  Atl.  165;  Hearn  v. 
Quillen,  94  Md.  39,  50  Atl.  402;  Pikesville, 
R.  &  £.  G.  R.  Co.  V.  SUte,  88  Md.  663,  42 
Atl.  214;  Baltimore  &  0.  R.  Co.  v.  Baugh, 
149  U.  S.  368,  37  K  ed.  772,  13  Sup.  Ct. 
Rep.  914. 

The  servant  is  chargeable  only  with  such 
knowledge  of  extra  hazard  as  is  open  and 
obvious  to  his  senses,,  or  such  as  he  may 
knowingly  and  voluntarily  see  fit  to  en- 
counter, but  he  does  not  stand  on  the  same 
footing  as  his  master  as  respects  the  matter 
of  care  in  inspecting  and  investigating  the 
risks  to  which  he  may  be  exposed. 

Bernheimer  Bros.  v.  Bager,  108  Md.  560, 
129  Am.  St.  Rep.  458,  70  Atl.  91 ;  State  use 
of  Eckhardt  v.  Lazaretto  Guano  Co.  90  Md. 
189,  44  Atl.  1017;  Philadelphia,  B.  &  W.  R. 
Co.  V.  Devers,  101  Md.  341,  61  Atl.  418,  18 
Am.  Neg.  Rep.  451 ;  Pikesville,  R.  &  E.  G.  R. 
Co.  V.  State,  88  Md.  571,  42  Atl.  214,  5  Am. 
Nog.  Rep.  358;  Sneda  v.  Libera,  65  Minn. 
337,  68  N.  W.  38,  16  Am.  Neg.  Cas.  210. 

The  defendant,  being  engaged  in  the  busi- 
ness of  placing  heavy  weight  upon  massed 
concrete,  was  bound  to  have  such  knowledge 
of  the  weight-bearing  strength  of  concrete, 
and  of  the  time  when  it  is  reasonably  safe 
to  place  weight  upon  it,  as  is  possessed  by 
ordinarily  well-informed  or  prudent  persons 
in  the  same  business. 

State  use  of  Joyce  v.  Flanigan,  111  Md. 
496,  74  Atl.  818;  Siegel  v.  United  Electric 
Heating  Co.  143  Mich.  484,  106  N.  W.  1127; 
1  Labatt,  Mast.  &  S.  258,  §  120. 

The  negligence  consisted  in  using  the  pier 
before  it  was  completed  aiid  ready  for  use. 

National  Ref.  Co.  v.  Willis,  74  C.  C.  A. 
301,  143  Fed.  109;  Beattie  v.  Edge  Moor 
Bridge  Works,  109  Fed.  233. 

A  court  of  justice  will  not  permit  a 
usage  or  a  custom  to  contravene  the  rule 
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of  law  that  the  duty  of  a  master  to  exercise 
reasonable  care  to  furnish  a  reasonably  safe 
place  for  his  servant  to  work  is  positive  and 
nondelegable. 

Foley  V.  Mason,  6  Md.  37;  Baisin  v.  Clark, 
41  Md.  158,  20  Am.  Rep.  66;  Susquehanna 
Fertilizer  Co.  v.  White,  66  Md.  444,  69  Am. 
Rep.  186,  7  Atl.  802;  Baltimore  First  Nat. 
Bank  v.  Taliaferro,  72  Md.  364,  19  Atl.  364. 

The  mode  and  manner  of  doing  the  work 
was  in  the  absolute  control  of  the  defendant. 
The  control  of .  defendant's  workmen  was 
not  in  any  sense  committed  to  the  engineer; 
and  even  if  it  had  been,  there  is  no  evi- 
dence that  the  plaintiff  contracted  with  ref- 
erence to  it. 

Callan  v.  Bull,  113  Cal.  693,  46  Pac  1017; 
Callahan  ▼.  Burlington  &  M.  River  R.  Co. 
23  Iowa,  562;  Cincinnati  v.  Stone,  6  Ohio 
St.  38. 

Even  conceding  that  there  is  evidence 
sufficient  to  show  that  it  was  the  custom 
among  corporations  and  persons  engaged  in 
the  same  kind  of  business  as  the  defendant, 
to  rely  upon  the  engineer,  the  plaintiff 
is  not  bound  by  that  custom,  and  the  de- 
fendant is  not  relieved  of  its  duty  and  obli- 
gation to  the  plaintiff  by  reason  of  any 
such  custom,  where  there  is  no  evidence 
tending  to  prove  that  the  plaintiff's  con- 
tract of  employment  with  the  defendant  was 
made  with  reference  to  the  custom,  or  that 
he  waived  or  relinquished  any  legal  right 
which  he  bad  to  expect  his  employer  to  fur- 
nish a  reasonably  safe  and  secure  place  in 
which   to  work. 

McBeath  v.  Rawle,  192  DI.  626,  69  L.R.A. 
697,  61  N.  E.  847. 

Even  if  the  defendant  did  rely  upon  the 
engineer  to  fulfil  its  obligation  to  the  plain- 
tiff, still  the  positive  duty  which  the  master 
owes  the  servant  requires  that  reasonable 
precautions  to  insure  his  safety  be  actually 
taken,  and  it  matters  not  by  whom.  If 
Pratt  failed  in  this  respect,  the  defendant 
cannot  escape  liability  because  it  relied  upon 
him. 

Manuel  ▼.  Cumberland,  111  Md.  207,  73 
Atl.  705;  Philadelphia,  B.  &  W.  R.  Co.  v. 
Devers,  101  Md.  343,  61  Atl.  418,  18  Am. 
Neg.  Rep.  451;  Crawford  v.  United  R.  & 
Electric  Co.  101  Md.  418,  70  L.R.A.  489,  61 
Atl.  287;  Bemheimer  Bros.  v.  Bager,  108 
Md.  561,  129  Am.  St.  Rep.  458,  70  Atl.  91. 

Defendant's  contention  that  it  was  not 
liable  for  failure  to  provide  a  safe  place  for 
the  servant  to  work,  because  it  did  not  have 
the  use,  occupation,  and  control  of  the 
pier  which  collapsed,  is  untenable  under  the 
law  and  the  facts  of  the  case. 

1  Labatt,  Mast  &  S.  p.  366;  Harding  v. 
Railway  Transfer  Co.  80  Minn.  504,  83  N. 
W.  396;  McGuire  v.  Bell  Teleph.  Co.  167 
N.  Y.  208,  62  L.R.A.  437,  60  N.  E.  433; 
45  L.R.A.<N.8.) 


Rinake  v.  Victor  Mfg.  Co.  58  S.  C.  360,  36 
S.  E.  700;  McBeath  v.  Rawle,  93  111.  App. 
212,  192  111.  626,  69  L.R.A.  697,  61  N.  E. 
847;  Wisconsin  C.  R,  Co.  v.  Ross,  142  111. 
9,  34  Am.  St.  R^p.  49,  31  N.  £.  412. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  Washington  &  Berkeley  Bridge  Com- 
pany, a  West  Virginia  corporation,  propos- 
ing to  build  a  toll  bridge  across  the  Potomac 
river  at  Williamsport,  between  Berkeley 
county.  West  Virginia,  and  Washington 
county,  Maryland,  of  sufficient  size  and 
strength  to  sustain  a  track  for  trolley  cars 
or  other  cars  to  be  operated  by  electricity, 
steam,  or  other  power,  and  to  provide  ample 
room  for  vehicles  and  pedestrians,  in  July, 
1907,  entered  into  a  contract  with  Mason  D. 
Pratt,  a  civil  engineer,  whereby  he  was  to 
make  all  necessary  surveys  for  the  location 
of  the  bridge,  and  proper  plans  and  specifi- 
cations for  the  same,  supervise  the  construc- 
tion of  the  bridge,  and  see  that  the  terms  of 
contract  with  contractors  were  "properly 
and  fully  carried  out,"  and  in  all  such  mat- 
ters act  as  "the  company's  agent  and  repre- 
sentative." The  contract  further  provided 
"that  in  all  transactions  the  said  engineer 
shall  and  will  fully  realize  and  so  act  and 
serve  the  said  company  in  every  way  that 
will  insure  and  subserve  its  best  interest, 
and  that  his  sole  object  and  purpose  will  be 
to  serve  the  company  solely  and  absolutely." 

On  the  6th  of  August,  1908,  the  bridge 
company  contracted  with  the  Elmore  & 
Hamilton  Contracting  Company  for  the 
erection  of  the  concrete  piers  and  abutments 
of  the  bridge,  in  accordance  with  plans  and 
specifications  annexed,  to  be  completed 
within  four  months  from  the  date  of  the 
contract,  which  specified  that  "the  decision 
of  the  engineer  (of  the  bridge  company) 
.shall  control  as  to  the  interpretation  of  the 
drawings  and  specifications  during  the  exe- 
cution of  the  work  under  them;"  and  on  the 
10th  of  August  the  bridge  company  entered 
into  a  contract  with  the  appellant,  the 
Pennsylvania  Steel  Company  of  Philadel- 
phia, a  corporation,  in  which  the  appellant 
agreed  to  "fabricate,  deliver,  erect,  and 
paint  sixteen  plate  girder  spans  for  the 
above  bridge,  on  piers  provided  by  the 
(bridge)  company,  including  the  steel 
stringers  to  support  a  trolley  track,"  ac- 
cording to  specifications  annexed,  and  to 
"fully  finish  and  complete  the  same  within 
one  month  after  the  completion  of  the  piers 
and  abutments."  This  contract  also  pro- 
vided that  the  decision  of  the  "engineer 
shall  control  as  to  the  interpretation  of  the 
drawings  and  specifications  during  the  exe- 
cution of  the  work  under  them,"  and  the 
specifications  stated:  "The  piers  are  to  be 


288 


MARYLAND  COURT  OF  APPEALS. 


JUHK, 


built  under  a  separate  contract  and  will  be 
of  concrete,  and  it  is  expected  that  they  will 
be  ready  for  the  bridge  contractor  to  begin 
placing  girders  not  later  than  November 
Ist."  The  £lmore  &  Hamilton  Contracting 
Company  began  the  construction  of  the 
piers  and  abutments  about  the  1st  of  Sep- 
tember, 1908,  and  the  last  pier,  pier  10,  was 
completed  on  the  9th  of  December.  The 
erection  of  the  steel  and  iron  work  was  com- 
menced by  the  appellant  on  the  17th  of  No- 
vember, 1908.  The  piers  were  about  100 
feet  apart,  and  the  steel  superstructure  of 
each  span  consisted  of  two  large  steel 
girders,  each  weighing  about  10  tons,  ex- 
tending from  pier  to  pier,  and  placed  on 
concrete  pedestals  on  top  of  the  piers,  seven 
floor  beams  and  twelve  eye  beams,  weighing 
in  the  aggregate  about  16|  tons.  On  these 
floor  beams  was  constructed  a  railroad 
track,  on  which  the  girders  and  beams  were 
transported  from  the  shore  to  each  span  as 
completed  for  use  in  the  further  construc- 
tion, and  on  top  of  the  girders  was  placed  a 
traveling  crane  or  derrick,  called  a  "trav- 
eler," weighing  about  40  tons,  and  employed 
in  lifting  and  extending  the  girders  to  the 
next  span.  The  span  between  piers  9  and 
10  was  completed  on  the  15th  of  December, 
and  on  the  16th  of  December,  while  the  em- 
ployees of  the  appellant,  including  the  ap- 
pellee, were  engaged  in  erecting  the  span 
between  piers  10  and  11,  pier  10  gave  way, 
and  the  steel  superstructure  between  piers  9 
and  10  and  the  traveler  were  precipitated 
into  the  river,  and  the  appellee  sustained 
the  injuries  for  which  this  suit  was  brought. 

During  the  trial,  which  resulted  in  a  judg- 
ment and  verdict  for  the  plaintiff,  the  de- 
fendant reserved  twenty-two  exceptions  to 
the  rulings  of  the  court  on  the  evidence.  At 
the  conclusion  of  the  testimony,  the  plaintiff 
offered  two  prayers  and  the  defendant  seven- 
teen, and  the  twenty- third  exception  is  to 
the  overruling  of  defendant's  special  excep- 
tion to  plaintiff's  first  prayer  as  modified, 
to  the  granting  of  plaintiff's  first  prayer  as 
modified,  and  plaintiff's  second  prayer,  and 
to  the  modification  of  defendant's  fifteenth 
prayer,  and  the  rejection  of  defendant's 
first,  second,  third,  fifth,  sixth,  seventh, 
eighth,  ninth,  tenth,  eleventh,  thirteenth, 
sixteenth,  and  seventeenth  prayers.  As  the 
defendant's  first  prayer  asked  the  court  to 
instruct  the  jury  that  under  the  pleadings 
there  was  no  legally  sufficient  evidence  to 
entitle  the  plaintiff  to  recover,  it  is  neces- 
sary to  examine  the  declaration,  and  to  con- 
sider the  evidence  somewhat  in  detail. 

The  declaration  charges  that  the  defend- 
ant, on  the  16th  of  December,  1908,  "was  en- 
gaged, and  for  some  time  theretofore  had 
been  engaged,  in  the  erection  and  construc- 
tion of  a  bridge  across  the  Potomac  river  at 
46  L.R.A.(N.S.) 


Williamsport,  in  the  county  and  state  afore- 
said; that  said  defendant  was  then  and 
there  placing  the  structural  iron  and  steel 
work  used  in  the  erection  of  said  bridge  up- 
on piers  or  abutments  which  had  lately 
theretofore  been  constructed  of  cement, 
sand,  and  stone,  and  commonly  called  'con- 
crete work,'  and  which  concrete  piers  and 
abutments  stood  about  equidistant  from 
each  other  across  said  Potomac  river;  that 
this  plaintiff  was  then  and  there  employed 
by  the  defendant,  and  was  then  and  there 
the  servant  of  the  defendant,  and  was  en- 
gaged in  the  work  of  placing  said  structural 
iron  or  steel  work  on  said  piers  or  abut- 
ments, and  was  then  and  there  using  due 
care  and  caution  on  his  part;  that  whilst 
this  plaintiff  was  so  engaged  in  his  afore- 
said work,  it  became  and  was  the  duty  of 
the  defendant  to  exercise  all  reasonable 
care  to  furnish,  provide,  and  maintain  a 
reasonably  safe  place  for  the  plaintiff  to 
perform  his  work  aforesaid,  and  to  avoid 
exposing  the  plaintiff,  whilst  so  employed, 
to  any  extraordinary  and  unreasonable  peril, 
against  which  this  plaintiff,  from  want  of 
knowledge  and  skill,  could  not,  by  the  exer- 
cise of  due  care  on  his  part,  guard  himself; 
yet  the  defendant  well  knowing  its  duty  in 
the  premises,  and  well  knowing,  or  by  the 
exercise  of  reasonable  care  and  caution  on 
its  part  could  have  known,  that  a  certain 
one  of  said  piers,  to  wit,  pier  known  as 
Tier  No.  10,'  was  theii  and  there,  and  at 
that  time,  to  wit,  on  the  morning  of  De- 
cember 36,  1908,  green,  weak,  defective,  and 
of  insufficient  strength  to  carry  the  weight 
for  which  it  had  been  constructed,  and  well 
knowing  that  this  plaintiff,  by  reason  of 
lack  of  requisite  scientific  knowledge,  skill, 
and  experience,  could  not,  by  the  exercise  of 
ordinary  care  and  prudence,  guard  himself 
against  the  weakness,  defectiveness,  and  in- 
sufiicient  strength  of  said  pier  No.  10,  neg- 
ligently ordered  and  directed  this  plaintiff 
to  proceed  with  his  work  of  placing  said 
structural  iron  or  steel  work  upon  said  pier 
No.  10,  and  while  so  engaged,  to  wit,  on  De- 
cember 16,  1908,  at  Washington  county, 
aforesaid,  and  whilst  this  plaintiff  was  us- 
ing due  care  and  caution  on  his  part,  the 
said  pier  No.  10,  by  reason  of  its  weakness, 
defectiveness,  and  insufficient  strength,  col- 
lapsed and  broke  down  under  the  weight  of 
said  structural  iron  or  steel  worK,  and  this 
plaintiff,  by  reason  of  the  defendant's  negli- 
gence aforesaid,  was  hurled  and  thrown 
from  said  bridge  many  feet  into  the  river  be- 
low, and  thereby  was  greatly  injured." 

The  evidence  shows,  or  tends  to  show, 
that  pier  10  was  properly  constructed,  and 
in  the  manner  and  of  materials  of  the 
character  and  quality  provided  for  in  the 
contract  and    specifications.    According   to 
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the  teBtimony  of  a  number  of  witnesses  ex- 1  supported  by  piers  0  and  10  was  not  a  rea 


perienced  in  concrete  work,  including  R.  E. 
Clower,  who  superintended  the  building  of 
the  piers,  it  takes  from  three  weeks  to 
thirty  days  after  what  is  called  the  ''initial 
set"  for  concrete  to  dry  out  and  harden  suf- 
ficiently to  sustain  heavy  weights,  and  that 
it  is  the  custom  to  wait  that  length  of  time 
before  putting  heavy  weights  on  concrete; 
that  the  first  action  after  the  concrete  is 
placed  in  position  is  the  "initial  set,"  and 
then  the  drying  out  and  hardening  process 
begins,  and  the  length  of  time  it  takes  to  dry 
out  and  harden  depends  somewhat  upon 
weather  conditions;  if  the  temperature  is 
about  freezing  point  or  below,  the  concrete 
retains  its  moisture  and  will  not  dry  out 
and  harden,  and  newly  made  concrete  will 
not  set.  One  of  tliese  witnesses,  W.  K,  Dau, 
a  civil  engineer  who  had  been  engaged  in 
building  bridges  and  concrete  piers  for  a 
number  of  years,  testified:  "I  was  at  the 
Williamsport  bridge  on  Friday  morning  aft- 
er the  accident;  went  on  top  of  pier  10  and 
examined  the  concrete  to  ascertain  what 
condition  it  was  in  at  that  time.  I  went 
there  at  the  request  of  the  state's  attorney, 
and  testified  at  the  comer's  inquest.  When 
concrete  is  mixed  and  placed  in  position  the 
first  action  that  takes  place  is  called  the 
'initial  set,'  which  should  take  place  within 
an  hour.  The  drying  out  process  comes  aft- 
er that;  it  takes  a  firmer  set,  and  then  the 
hardening  process  takes  place,  which  is 
called  'setting  up.'  Compression  strength 
is  given  to  concrete  to  hold  weight  by  age. 
This  is  the  hardening  process.  I  examined 
the  top  of  pier  10,  but  did  not  go  over  the 
pedestal;  I  was  afraid  to  go  over,  but  I 
stood  on  the  other  end  of  it.  I  had  a  ham- 
mer along  with  me,  and  the  concrete  was  in 
such  a  condition  that  you  could  break  the 
stones  away  from  the  mortar ;  it  was  rather 
wet,  which  indicated  that  the  concrete  was 
entirely  too  green  to  be  put  to  any  use. 
From  my  experience  I  could  not  say  as  to 
the  materials  except  the  stone  and  the  mix- 
ing of  it.  The  stone  appeared  to  be  all 
right,  some  pieces  of  it  rather  large,  but  it 
was  mixed  thoroughly  and  seemed  to  be 
tamped  properly  and  well  put  up.  I  think 
in  time  it  would  have  made  a  fairly  good 
job.  Weather  conditions  affect  the  setting 
up  of  concrete  in  order  to  use  it;  where  the 
thermometer  would  be  around  freezing  or 
below,  the  weather  conditions  are  regarded 
aa  unfavorable  to  the  setting  or  hardening 
of  concrete;  around  freezing  or  below,  new- 
ly made  concrete  will  not  set;  it  would  keep 
too  much  moisture  in  the  concrete;  it  would 
not  dry  out  and  would  not  form  well." 
This  witness  further  testified  that  he  had 
heard  all  the  testimony  in  the  case,  and,  as 


sonably  safe  place  for  the  workmen  to  go  on 
the  16th  of  December,  1908,  for  the  purpose 
of  placing  the  girders  between  piers  10  and 
11;  that  there  is  a  condition  in  concrete 
known  as  "greenness,"  which  means  that 
the  concrete  has  not  dried  out, — in  other 
words,  it  is  still  wet.  The  drying  out  pro- 
cess has  not  hardened  it  yet;  "that  a  person 
of  ordinary  skill  and  knowledge  of  the  ac- 
tion of  concrete  could  have  ascertained  the 
greenness  of  pier  10  by  going  upon  it  and  in- 
specting it,  and  that  any  man  familiar  with 
the  mixing  of  concrete  and  putting  it  into 
form,  and  experienced  in  seeing  it  set,  could 
have  seen  that  the  pier  was  green."  Witness 
Charles  E.  Phelps,  Jr.,  a  mechanical  engi- 
neer of  experience  in  concrete  work,  when 
given  the  manner  in  which  the  piers  were 
built,  the  materials  used,  the  temperature 
for  several  days  after  the  completion  of  pier 
10,  and  the  weight  of  the  steel  superstruc- 
ture, testified  that  it  was  not  safe  to  place 
that  weight  on  pier  10  at  the  end  of  seven 
days  from  the  date  of  its  completion,  and 
that  the  natural  and  probable  consequence 
of  doing  so  would  be  "a  failure  of  the  ma- 
terial constituting  the  pier.  It  would 
probably  be  crushed  at  the  top  of  the  pier. 
A  crushing  of  the  material  would  result, — 
a  crushing  of  the  concrete;  a  failure  of  the 
concrete  itself  to  support  the  weight;"  and 
that  if  the  pedestal  on  the  pier,  which  sup- 
ported one  of  the  girders,  went  down  under 
such  circumstances,  "it  would  be  due  to  the 
fact  that  the  concrete  was  not  sufficiently 
set  at  the  time  the  load  was  put  on;  and  the 
going  down  of  the  load  and  the  crushing  of 
the  concrete  pedestal  would  be  due  to  the 
fact  that  it  was  loaded  before  the  concrete 
had  hardened." 

The  evidence  further  shows  that  the  tem- 
perature at  Chewsville,  about  14  miles  from 
Williamsport,  from  the  6th  o|  December  to 
the  16th  of  December,  1908,  was  as  follows: 
"On  December  6th  the  maximum  was  39  de- 
grees, and  the  minimum  23  degrees;  on  the 
7th,  45  and  27;  on  the  8th,  36  and  20;  on 
the  9th,  38  and  24;  on  the  10th,  37  and  16; 
on  the  11th,  38  and  30;  on  the  12th,  39  and 
27;  on  the  13th,  44  and  23;  on  the  14th,  47 
and  25;  on  the  15th,  39  and  27;  on  the  16th, 
52  and  31." 

Frank  L.  Benning,  an  employee  of  the  de- 
fendant, who  was  working  on  the  bridge 
at  the  time,  described  the  accident  as  fol- 
lows :  "I  have  known  the  plaintiff  for  about 
four  years.  At  the  time  of  the  accident  he 
was  engaged  as  signal  man  on  the  traveler; 
he  and  I  were  both  working  for  the  Pennsyl- 
vania Steel  Company.  The  steel  company 
was  placing  the  steel  work  on  the  bridge, 
using  steel  girders  about  100  feet  long  and 


Burning   it  to   be  true,   the ,  superstructure    about  6  feet  high,  the  tops  and  bottoms  of 
45  L.R.A.(N,8.)  19 
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flanges  about  14  inclies  wide,  weighing 
about  10|  tons  each;  two  girders  being 
placed  in  each  span  and  pedestals  on  the  top 
of  the  piers,  which  piers  and  pedestals  were 
of  concrete.  Pier  10  was  about  30  feet  high. 
The  girders  were  placed  in  position  with  a 
derrick  steam  traveler.  The  traveler  is  a 
crane  that  runs  on  top  of  the  girders  on  top 
of  the  flange,  and  lets  space  enough  under 
it  to  run  a  car  between  the  girders,  and  on 
top  of  this  is  an  A  frame  put  up,  which  is  a 
piece  of  iron  running  from  one  side  of  the 
traveler  to  the  other,  making  something  like 
the  letter  'A.'  Upon  this  the  boom  hangs, 
which  is  a  piece  of  iron  or  wood  that  reaches 
out  and  handles  the  material.  An  engine 
placed  on  the  back  of  the  traveler  furnished 
the  power  for  the  operation.  It  was  my 
duty  to  run  the  engine.  The  traveler  is 
clamped  to  the  girders  in  four  different 
places  near  each  comer.  There  were  four 
men,  including  the  plaintiff,  working  on  the 
traveler  at  the  time  of  the  accident.  I 
think  there  were  fifteen  or  sixteen  men 
working  on  the  bridge,  including  the  four 
working  on  the  traveler.  The  plaintiff  was 
giving  signals  to  me  and  the  other  workmen. 
He  stood  on  the  front  end  of  the  traveler  on 
the  right-hand  side  between  the  legs  of  the 
A  frame,  where  he  could  see  all  the  work- 
men. We  went  to  work  that  morning  at  8 
o'clock  and  worked  about  a  half  hour.  Got 
my  machinery  in  shape  ready  to  put  the 
girder  out  and  put  it  out,  and  at  that  time 
the  accident  happened.  We  picked  the 
girder  up  and  lowered  it  out  to  its  place,  as 
near  as  we  could  get  it,  and  had  to  lower  it 
down  almost  in  position  temporarily  so  it 
could  not  waive,  to  allow  the  men  to  cross 
over  to  pier  11,  and  while  we  had  it  landed, 
and  the  men  were  in  the  act  of  getting  on 
the  girder  to  cross  over,  the  pier  gave  way 
and  the  traveler  went  down.  The  full  weight 
of  the  entire  girder  had  not  been  let  down 
on  the  pier.  Up  to  the  time  of  the  giving 
way  of  the  pier  everything,  men  and  ma- 
chinery, had  been  working  all  right;  the 
first  thing  I  noticed  was  that  the  pier  gave 
way,  and  I  saw  the  traveler  leaning;  felt  it 
giving  way  under  me;  it  started  slowly." 

The  plaintiff  testified  that  he  was  forty- 
eight  years  of  age,  and  had  been  engaged  in 
work  of  bridge  building  for  twenty-four 
years;  that  he  had  been  employed  by  the 
Pennsylvania  Steel  Company  since  1896  or 
1897;  that  he  had  not  had  much  experience 
in  building  steel  work  on  concrete  work, 
and  that  the  first  work  of  that  kind  was  in 
1906  or  1906,  and  that  prior  to  that  time 
steel  "superstructure  was  generally  placed 
on  stone  piers  or  abutments;"  that  he  was 
employed  by  the  defendant  to  work  on  the 
bridge  of  Williamsport,  and  went  to  work 
there  the  1st  or  2d  of  December,  1908,  and 
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that  he  was  directed  to  go  there  by  a  let- 
ter from  Mr.  Ritter,  from  the  office  of  the 
appellant  at  Steelton.  He  further  testified: 
"When  I  got  there  they  had  the  ground  der- 
rick close  to  the  track  where  they  unload 
the  steel.  They  had  one  span  up,  and  the 
traveler  ready  to  put  the  boom  in  place 
the  day  we  went  to  work.  My  duty  was 
giving  signals  on  the  traveler.  The  con- 
crete piers  were  completed  from  the  Mary- 
land side  as  far  as  pier  9.  Pier  9  was  then 
finished  to  the  best  of  my  knowledge.  We 
started  to  get  the  boom  up  on  the  bridge 
abutment  to  pier  No.  1  on  the  Maryland 
bank.  I  continued  there  from  that  time  on 
until  the  16th  day  of  December.  Everyday 
as  we  kept  getting  one  span  out  and  the 
floor  beams  and  eye  beams  in,  and  put  our 
track  down,  and  put  the  rail  on  to  run  our 
trolley  cars  to  carry  out  the  girders,  so  the 
traveler  could  take  them  up,  and  kept  on 
one  day  after  the  other  unless  raining  or 
snowing.  On  the  morning  of  December  16th 
our  traveler  was  standing  within  about  8  or 
10  feet  from  the  pier  10.  I  do  not  know 
how  long  the  traveler  was ;  I  never  measured 
it.  I  should  judge  about  40  feet.  Girders 
were  about  100  feet  long,  each  weighing  10 
or  10|  tons.  Betweeq  the  girders  which 
rested  between  piers  9  aiid  10,  there  were 
seven  floor  beams,  each  about  1  foot  wide  on 
the  top  and  between  22  and  23  feet  long, 
each  weighing  about  3,000  pounds.  Tliere 
were  also  twelve  eye  beams  16  inches  deep, 
weighing  about  1,000  pounds  each.  The 
traveler  and  equipment  that  rested  on  the 
iron  girders,  as  near  as  I  can  judge,  weighed 
about  40  tons.  On  the  morning  of  the  16th 
of  December  we  went  to  work  at  8  o'clock. 
On  the  15th  we  put  the  girder  off  the  truck. 
On  the  16th  we  picked  it  up.  I  would  boom 
out  imtil  the  girder  came  close  to  the  track, 
then  would  have  to  pick  up  the  load  again, 
and  boom  out  and  keep  on  that  way  until  it 
reached  pier  11.  Just  as  we  landed  it  tem- 
porarily, I  gave  the  engineer  the  signal  to 
drop  the  dog  in  front  of  the  engine.  I  looked 
around  and  saw  the  concrete  dropping  down 
along  the  pier  and  I  grabbed  for  the  cable, 
but  whether  I  reached  it  I  could  not  say. 
We  had  landed  the  girder  temporarily,  to 
keep  it  so  the  wind  wouldn't  blow  it  around, 
and  the  men  could  walk  across  to  shore  it 
up  on  pier  11.  We  had  not  let  all  the 
weight  of  the  girder  down,  just  a  little, 
so  it  would  rest  there  and  would  not  wobble 
around.  It  would  hold  more  flrm  by  landing 
it  the  least  bit  for  the  men  to  walk  across. 
I  stood  on  the  front  end  of  the  traveler 
about  10  or  12  feet  higher  than  pier  10,  and 
I  was  back  about  8  or  10  feet  from  the  pier. 
T  saw  the  concrete  falling  under  the  girder. 
Right  under  the  girder  it  commenced  to 
dribble  down  along  the  pier  on  the  Mary- 
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land  side  on  the  upstream  corner.  It  just 
went  gradually  down  until  it  broke  away  a 
little  piece,  and  then  went  with  a  crash. 
After  that  I  don't  remember  anything  until 
about  ten  or  fifteen  minutes,  it  may  have 
been  only  fiye  minutes,  until  I  came  to.  1 
haye  been  working  with  travelers  for  the 
last  twenty-four  years.  I  am  familiar  with 
the  operation  of  a  traveler.  Everything 
that  morning  was  going  along  nice  and 
smooth,  and  had  been  from  the  beginning  of 
the  work.  Nothing  had  occurred  or  gone 
wrong  from  the  start  with  the  machinery  or 
the  traveler  from  the  beginning  to  the  day 
of  the  accident.  The  girder  had  been  setting 
on  the  track  over  the  night  of  the  15th 
across  stringers  on  the  downstream  side  of 
the  two  girders.  There  were  two  girders 
from  pier  9  to  10.  This  additional  one  was 
between  them  about  6  feet  from  the  down- 
stream girder."  Plaintiff  also  stated  that 
he  was  careful  about  his  work;  that  he  was 
not  warned  by  the  appellant  that  it  was  not 
safe  to  go  on  the  bridge  that  morning;  that 
he  did  not  know  anything  about  the  weight- 
bearing  strength  of  concrete,  and  that  it  was 
out  of  his  line,  and  he  had  never  mixed  any 
concrete  or  given  it  any  thought;  that  he 
had  seen  concrete  mixed  with  sand,  rock, 
cement,  and  water,  and  knew  that  you  can- 
not work  on  concrete  until  it  has  hardened 
a  little,  but  did  not  know  how  much  it 
must  harden,  and  that  at  the  places  he  had 
worked  the  "concrete  men  had  always  fin- 
ished and  moved  away;"  that  William  H. 
Biekel  was  foreman,  and  they  went  by  his 
instructions;  that  Mr.  Pratt  was  the  chief 
engineer;  that  the  approximate  height  of 
pier  10  was  45  or  46  feet,  and  that  the 
pedestal  on  the  upstream  end  of  pier  10  was 
5  feet  long  across  the  pier,  about  30  inches 
wide,  and  about  2  feet  high. 

William  Biekel  testified  in  behalf  of  the 
defendant  as  follows:  "Am  thirty-seven 
years  old.  I  live  in  Dauphin,  Pennsylvania. 
Am  an  iron  worker,  and  have  been  since 
1891.  I  am  not  an  engineer  or  a  graduate 
of  any  college;  my  knowledge  of  iron  work 
is  derived  from  my  experience  as  an  iron 
worker.  I  am  not  a  concrete  expert.  I  was 
foreman  of  the  steel  erection  of  the  Wil- 
liamsport  bridge,  and  had  a  number  of  men 
under  me,  one  of  whom  was  my  nephew, 
Ross  Biekel,  who  was  one  of  the  men  killed 
in  the  accident.  The  steel  work  came  from 
the  shops  at  Steelton  in  bulk,  made  up, 
ready  for  erection.  I  know  Mason  D.  Pratt. 
He  was  engineer  in  charge  of  the  job  at 
Williamsport.  Mr.  Darby  was  his  assist- 
ant. Mr.  Pratt  came  about  once  a  week; 
while  he  was  away  he  left  his  assistant  in 
charge.  The  Elmore  &  Hamilton  people 
were  putting  up  the  concrete  piers.  We 
started  the  job  on  November  17,  1908.  We 
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started  from  the  Maryland  side,  and  went 
along  out  past  pier  9,  and  had  our  steel  on 
pier  10  at  the  time  of  the  accident.     Up  to 
this  time  we  had  not  had  any  trouble  with 
any  of  the  concrete  work;   everything  had 
gone  perfectly  smooth  and  satisfactory.     On 
the  9th  or  10th  of  December,  1908,  close  to 
the  yard  engine,  I  had  a  talk  with  Mason  D. 
Pratt  about  when  I  should  put  the  steel  on 
pier  10.    Mr.  Dainey,  the  engineer  of  the  en- 
gine, was  standing  close  by  at  the  time.     I 
asked  Mr.  Pratt  whether  he  would  have  the 
piers  completed  so  we  could  keep  on  erect- 
ing, and  he  said  he  thought  they  would,  and 
I  asked  him  how  soon  we  could  go  on  the 
piers  after  they  were  completed,  and  he  said 
to  me,  'forty-eight  hours  after  the  forms 
are  taken   off.'    I   do  not   remember  what 
span  we  were  then  working  on,  but  think 
we  were  on  or  about  the  seventh  span.     We 
went  on  pier  9  six  or  seven  days  after  the 
forms  were  taken  off;  it  stood  up  all  right, 
and  there  was  not  any  trouble  about  it.    We 
came  to  pier  10  and  erected  span  10  on  the 
15th.     I  examined  pier  10  with  a  bar,  and 
jabbed  around  on  it  to  see  how  hard  it  was. 
It  was  not  perfectly  dry;   it  was  well  set 
though.    I  had  also  examined  pier  9,  and 
there  was  no  difference  between  9  and  10  as 
far  as  my  examination  showed;  pier  9  was 
not  dry  when  we  went  on  it,  and  I  did  not 
notice  any  difference  as  far  as  wetness  be* 
tween  the   two.    I  was   out   on   each   pier 
while  the  steel  was  being  erected  three  or 
four  times  everyday.    I  was  at  pier  10  on 
Tuesday  the  15th,  and  looked  over  every- 
thing, and  did  not  see  anything  wrong,  and 
went  out  next  morning  before  we  started 
to  work,  and  did  not  see  anything  wrong. 
A  few  minutes  before  the  accident,  I  went 
back  to  the  yard,  and  was  helping  to  load  a 
girder  when  the  accident  occurred.     On  all 
jobs  we  always  go  by  the  engineer's  orders 
and   directions.       I  had   worked   on   other 
bridges,  putting  steel  work  on  massed  con- 
crete."   On  cross-examination  Biekel  stated 
that  he  did  not  know  anything  about  con- 
crete, and  had  never  had  any  experience  in 
it;    that  he   testified   before   the   coroner's 
jury  that  he  had  charge  of  the  steel  work, 
and  had  instructions   to  keep  on   erecting 
from  the  home  office;   that  they  had  just 
about  finished  pier  10  when  Mr.  Pratt  told 
him  that  he  could  go  on  the  pier  forty-eight 
hours  after  the  forms  were  taken  off;  that 
he  did  not   recollect   seeing  Mr.   Pratt   at 
pier  10  after  it  was  finished  until  after  the 
accident.    He   further   stated   that  no   one 
from  the  home  office  told  him  to  stop,  and 
no  one  from  the  home  office  told  him  to  dis- 
regard the  orders  of   Mr.   Pratt;    that  he 
never  disobeyed  any  orders  from  Mr.  Pratt 
during  the  time  he  was  working  on  pier  10; 
that  no  one  told  him  to  stop,  and  that  the 


298 


MARYLAND  COURT  OF  APPEALS. 


Jcnrs, 


only  jobs  of  bridges  placed  upon  concrete 
piers  in  his  experience,  other  than  the  Wil- 
liamsport  bridge,  was  one  in  Alabama  and 
one  in  Schenectady,  New  York. 

Thomas  Earle,  superintendent  of  the 
bridge  construction  department  of  the  de- 
fendant company,  and  a  civil  engineer, 
stated  that  he  had  been  in  the  employ  of 
that  company  since  1891;  that  he  knew  of 
the  contract  between  the  Washington  & 
Berkeley  Bridge  Company  and  the  defend- 
ant, and  that  the  defendant  undertook  the 
work  under  that  contract;  that  he  had 
known  Mr.  Pratt  since  1887;  that  Mr.  Pratt 
graduated  from  Lehigh  University  in  1887, 
and  was  at  one  time  employed  by  the 
Phoonix  Bridge  Company,  and  in  1891  was  in 
the  employ  of  the  defendant  as  the  engineer 
of  the  frog,  switch,  and  signal  department, 
and  remained  in  that  position  until  1904, 
when  he  went  into  the  business  of  consult- 
ing engineer,  and  has  been  in  that  business 
ever  since;  that  he  is  a  member  of  the  Amer- 
ican Society  of  Civil  Engineers,  and,  in  ad- 
dition to  the  work  he  did  for  the  defendant, 
he  has  since  been  engaged  in  engineering 
work  for  the  Central  Pennsylvania  Traction 
Company,  the  largest  traction  company  in 
Harrisburg,  and  was  engineer  for  that  com- 
pany in  the  building  of  the  car  house  and  car 
bam  of  reinforced  concrete;  that  the  general 
custom  among  contractors  for  bridge  work 
such  as  the  defendant  "was  engaged  in,  and 
the  character  of  the  work,  such  as  the  erec- 
tion of  steel  and  iron  superstructure  upon 
piers  and  abutments,  such  as  the  Williams- 
port  bridge,  and  as  to  the  method  of  having 
the  work  done  and  the  inspection  of  the 
work  of  other  contractors,  is  to  do  it  under 
a  contract  and  specifications  which  provide 
that  the  owner  shall  have  an  engineer  in 
charge  of  the  work,  and  the  contractor  is 
to  do  the  work  in  accordance  with  the  con- 
tract and  specifications  and  the  orders  of 
the  engineer  employed  by  the  owner,  and  to 
the  satisfaction  of  that  engineer;"  that  the 
defendant  "carried  on  the  work  at  Williams- 
port  in  accordance  with  that  custom;"  that 
the  experience  of  the  defendant  in  following 
that  general  custom  has  been  satisfactory, 
and  that,  prior  to  the  accident  at  Williams- 
port  the  defendant  had  never  had  an  ac- 
cident charged  against  the  engineer  or  an- 
other independent  contractor,  but  that  he 
had  heard  about  such  accidents  in  the  en- 
gineering papers.  On  cross-examination  he 
stated  that  he  knew  Mr.  Pratt  had  made 
other  designs  for  bridge  work,  but  that  the 
Williamsport  bridge  was  the  only  bridge 
that  he  knew  of  that  Mr.  Pratt  was  engineer 
for;  that  '^bridge  work  is  different  from  oth- 
er work,  but  that  it  does  not  make  any  dif-J 
ference  as  to  the  effect  upon  concrete  wheth- 
er the  weight  placed  upon  it  is  a  bridge  or 
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other  kind  of  structure."  On  re-cross  exam- 
ination he  further  stated:  "I  know  some- 
thing abouti  concrete;  I  know  that  green 
concrete  will  not  support  weights  that  are 
too  heavy  for  the  size  of  the  concrete.  We 
sold  the  superstructure  of  the  Williamsport 
bridge  by  the  pound.  When  we  sent  it  out 
we  knew  what  it  weighed.  Personally,  I 
never  estimated  the  weight  which  each  pier 
was  to  carry,  but  I  could  have  known  that 
from  the  data  in  the  office.  The  defendant 
could  have  known  that.  The  defendant  had 
the  plans."  The  defendant  offered  further 
evidence  tending  to  establish  the  custom 
testified  to  by  its  superintendent. 

The  charge  in  the  declaration  is,  in  sub- 
stance, that  pier  10  was  green  and  of  insuf- 
ficient strength  to  sustain  the  weight  placed 
upon  it;  that  the  plaintiff  was  ignorant  of 
the  fact,  and  could  not,  by  the  exercise  of 
ordinary  care,  have  discovered  it;  that  the 
defendant  knew,  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  of  the  condi- 
tion of  the  pier,  and  that,  by  reason  of  the 
negligence  of  the  defendant  in  directing  the 
plaintiff  to  go  to  work  on  the  superstructure 
placed  on  said  pier,  when  it  was  green  and 
not  of  sufficient  strength  to  sustain  the 
weight,  the  plaintiff,  while  exercising  due 
care,  was  injured.  The  evidence  shows  that 
the  injury  occurred  by  reason  of  the  fact 
that  the  superstructure  of  the  bridge  and 
traveler  were  placed  on  it  when  it  was  green, 
and  before  it  had  had  time  to  dry  and 
harden;  that  it  requires  from  three  weeks 
to  thirty  days  for  nuissed  concrete  to  harden 
sufficiently  to  sustain  heavy  weights,  and 
that  it  is  the  custom  of  those  engaged  in 
erecting  bridge  work  or  placing  heavy 
weights  on  concrete  to  allow  from  three 
weeks  to  .thirty  days  to  elapse  before  placing 
heavy  weights  on  it;  that  the  plaintiff  did 
not  know,  and  could  not,  by  the  exercise  of 
reasonable  care,  have  known,  that  pier  10 
was  not  in  a  safe  condition,  and  that  he  was 
not  warned  by  the  defendant  not  to  go  to 
work  on  the  span  resting  on  said  pier  until 
it  had  had  time  to  dry  and  harden ;  that  the 
fact  that  it  required  from  three  weeks  to 
thirty  days*  for  massed  concrete  to  harden 
was  generally  known  by  those  engaged  in 
the  business  of  erecting  bridge  work  or 
other  heavy  structures  on  concrete  piers  or 
abutments,  and  that  the  appellant  was  en- 
gaged in  that  business,  and  did  not  warn 
the  plaintiff  or  its  other  employees  engaged 
in  the  erection  of  the  bridge  at  Williams- 
port of  the  danger  of  working  on  said  piers 
before  they  had  sufficiently  dried  and  hard- 
ened to  sustain  the  weight  to  be  placed  on 
them,  and  of  the  necessity  for  waiting  three 
weeks  or  thirty  days  after  the  completion 
of  tlic  pier  before  placing  the  steel  work  on 
it. 
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The  principal  contention  of  learned  coun- 
sel for  the  appellant  is  that,  as  the  piers 
were  not  constructed  by  the  appellant  and 
were  not  under  its  control,  it  is  not  respon- 
sible for  any  injury  resulting  from  the  con- 
dition of  the  pier  at  the  time  of  the  accident. 
It  is  further  contended  in  their  brief  that, 
having  followed  the  custom  to  rely  upon  the 
engineer  of  the  bridge  company,  the  appel- 
lant was  not  required  to  inspect  the  pier  or 
to  warn  the  appellee  of  the  time  required  for 
it  to  harden.  There  is  a  line  of  decisions  to 
the  effect  that  where  the  place  where  a 
master's  servant  is  required  to  work  was 
not  erected  by  the  master,  and  is  not  under 
his  control,  the  master  is  not  liable  for  any 
injury  sustained  by  his  servant  by  reason 
of  any  defect  in  its  construction;  but  the  de- 
cisions on  that  point  are  not  harmonious, 
and  there  are  many  well-considered  cases 
maintaining  the  opposite  view.  In  this  case, 
however,  the  injury  did  not  happen  by  rea- 
son of  any  defect  in  the  construction  of  the 
pier;  on  the  contrary,  the  evidence  tends  to 
show  that  the  piers  were  properly  con- 
structed; but  all  the  evidence  tends  to  show 
that  the  accident  happened  because  the 
weight  of  the  superstructure  of  the  bridge 
was  placed  on  pier  10  before  it  had  time  to 
dry  and  harden.  The  accident  was  not 
chargeable,  therefore,  to  any  negligence  of 
the  company  that  erected  the  pier,  but  was 
due  entirely  to  the  fact  that  the  appellant 
placed  its  employee  at  work  on  it  b^ore  it 
had  had  time  to  harden.  Under  such  cir- 
cumstances the  cases  to  which  the  appellant 
refers,  and  upon  which  it  relies,  do  not  ap- 
ply. Neither  the  foreman  nor  the  appellee 
knew  that  it  was  necessary  to  wait  from 
three  we^cs  to  thirty  days  before  placing 
the  superstructure  of  the  bridge  on  the  pier, 
and  they  were  not  told  or  warned  by  the  ap- 
pellant of  the  danger  to  which  they  would 
be  subjected  if  they  attempted  to  do  so. 
They  could  not,  by  the  exercise  of  ordinary 
care,  have  known  of  the  danger,  and  it  was 
the  duty  of  the  appellant  to  have  taken  the 
necessary  precautions  for  their  protection, 
by  either  warning  them  not  to  go  on  the 
pier  until  the  three  weeks  or  thirty  days 
had  elapsed,  or  by  inspecting  the  pier  before 
sending  them  on  it.  In  the  case  of  State 
use  of  Hamelin  v.  Malster,  57  Md.  287,  15 
Am,  Neg.  Cas.  375,  Judge  Alvey  said :  "Nor 
is  the  master  justified  in  knowingly  or  neg- 
ligently exposing  the  servant  to  any  extra- 
ordinary or  unreasonable  peril  in  the  course 
of  the  employment,  against  which  the  serv- 
ant, from  the  want  of  knowledge,  skill,  or 
physical  ability,  could  not,  by  the  use  of  or- 
dinary care  and  prudence,  under  the  circum- 
stances of  the  case,  guard  himself.  For  the 
violation  of  duty  in  these  respects  by  the 
master,  whereby  injury  is  sustained  by  the 
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servant,  the  master  is  justly  liable.  These 
principles  are  laid  down  in  a  great  number 
of  adjudged  cases,  and  have  been  explicitly 
enunciated  by  this  court."  In  the  case  of 
State  use  of  Eckhardt  v.  Lazaretto  Guano 
Co.  90  Md.  177,  44  Atl.  1017,  the  law  is 
clearly  stated  by  Judge  Schmucker  as  fol- 
lows: "The  law  governing  the  relation  of 
employer  and  employee  has  been  the  subject 
of  many  adjudications,  and  may  be  said  now 
to  be  fairly  well  settled.  Ordinarily,  it  is  in- 
cumbent upon  an  employer  in  a  large  manu- 
facturing establishment  like  that  of  the  pres- 
ent appellee,  to  furnish  a  suitable  place  in 
which  work  may  be  performed  with  a  rea- 
sonable degree  of  safety  to  his  employees, 
and  without  exposure  to  dangers  that  do 
not  come  within  the  obvious  scope  of  the  em- 
ployment as  usually  carried  on.  He  must 
also  provide  him  with  reasonably  safe  and 
proper  tools  and  appliances,  and  must  in- 
form the  employee  of  any  latent  risks  of  the 
employment  which  the  latter  would  not  be 
likely  to  know  or  appreciate;  but  the  em- 
ployer is  not  responsible  for  injuries  result- 
ing from  those  dangers  which  are  the  sub- 
ject of  common  knowledge,  or  can  be  readily 
seen  by  conmion  observation,  or  which  were 
known  to  the  employee,  or  by  the  exercise  on 
his  part  of  a  reasonable  degree  of  prudence 
might  have  been  known  to  him.  When  the 
occupation  carried  on  is  in  its  nature  so 
extrahazardous  as  to  be  dangerous  to  hu- 
man life  or  health,  both  justice  and  human- 
ity require  that  the  employer  should  take 
all  reasonable  and  needed  precautions  to  se- 
cure safety  to  the  employees,  and  make 
clearly  known  to  them  the  inherent  dangers 
of  the  service,  and  should  especially  ac- 
quaint them  with  such  risks  as  are  ascer- 
tainable only  through  a  knowledge  of  scien- 
tific facts  which  an  uneducated  man  is  not 
presumed  to  know.  Some  of  the  cases  go  so 
far  as  to  hold  that,  in  specially  hazardous 
occupations,  the  employer  must  make  and 
enforce  reasonable  rules  and  r^ulations  for 
the  conduct  of  the  work,  in  order  to  pro- 
tect the  employees  from  the  dangers  of  the 
service.  A  failure  on  the  part  of  the  em- 
ployer to  afford  the  protection  due  from  him 
to  the  employee  will  render  him  liable  for 
injuries  occurring  to  the  latter  as  a  result 
of  such  failure."  The  same  principle  was 
recognized  and  applied  in  the  opinion  de- 
livered by  Judge  Boyd,  in  the  case  of  the 
American  Tobacco  Co.  v.  Strickling,  88  Md. 
500,  69  L.H.A.  909,  41  Atl.  1083,  where  the 
master  was  held  liable  for  exposing  a  girl 
to  the  dangers  of  a  rapidly  revolving,  shaft, 
of  which  she  was  not  warned;  and  in  the 
very  recent  case  of  Manuel  v.  Cumberland, 
111  Md.  196,  73  Atl.  705,  where  the  city  of 
Cumberland  was  required  to  answer  for  in- 
juries received  by  an  employee  while  work- 
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ing  in  a  trench,  by  reason  of  the  proximity 
of  a  gas  main,  which  caused  the  sides  of  the 
trench  to  give  way,  in  which  case  Judge 
Pearce  said:  "Where,  as  in  this  case,  there 
was  a  probable  source  of  danger  unknown  to 
and  undiscoverable  by  either  the  plaintiff 
or  the  foreman,  but  known  to  the  defendant, 
or  which  must  have  been  known  upon  com- 
paring the  location  of  the  sewer  with  that  of 
the  gas  main,  there  is  the  strongest  reason 
for  the  application  of  the  rule  above  stated. 
If  the  foreman  had  been  furnished  with  a 
drawing  of  the  location  of  this  gas  main 
wlierever  it  was  in  close  proximity  with  this 
trench,  it  is  reason^ible  to  presume  that  he 
would  have  taken  such  precautions  as  he 
deemed  reasonable  to  secure  safety  at  the 
place  of  this  accident,  either  by  shoring  up 
the  side  of  the  trench,  or  some  other  appro- 
priate means,  and  that  he  would  not  have 
peremptorily  ordered  the  men  to  go  into  the 
trench,  if  he  had  had  reason  to  believe  it 
was  unsafe.'* 

The  appellant  cannot  rely  upon  a  custom 
among  those  engaged  in  building  bridges  to 
trust  to  the  engineer  to  relieve  it  of  a  duty 
imposed  upon  it  by  law,  to  take  proper  pre- 
cautions for  the  protection  of  its  employees. 
It  was  said  in  Raisin  v.  Clark,  41  Md.  158, 
20  Am.  Rep.  66:  ''A  usage  in  contravention 
of  a  well -settled  and  salutary  rule  of  law 
cannot  be  sustained  by  courts  of  justice," 
and  in  Susquehanna  Fertilizer  Co.  v.  White, 
66  Md.  444,  59  Am.  Rep.  186,  7  Atl.  802,  that 
"it  has  been  repeatedly  decided  that  a  usage 
must  not  be  in  restraint  of  trade;  that  it 
must  not  conflict  with  public  policy  and  the 
law  of  the  land ;  and  that  it  must  be  reason- 
able, and  not  productive  of  injustice  in  its 
practical  operation."  See  also  Baltimore 
First  Nat.  Bank  v.  Taliaferro,  72  Md.  164, 
19  Atl.  364. 

Nor  can  the  appellant  escape  liability  on 
the  ground  that  it  relied  upon  the  engineer 
of  the  bridge  company  to  warn  its  employees 
of  the  danger  of  going  to  work  on  the  piers 
before  they  had  had  time  to  harden,  and  to 
see  that  the  place  in  which  they  were  re- 
quired to  render  services  to  the  appellant 
was  reasonably  safe.  This  was  a  duty  that 
the  appellant  owed  to  them,  and  if  it  in- 
trusted it  to  another  person,  it  was  liable 
for  this  negligence  in  the  performance  of  it. 
Mr.  Pratt  was  not  the  fellow  servant  of  the 
appellee.  In  the  case  of  State  use  of  Hame- 
lin  V.  Malster,  supra,  Judge  Alvey  said: 
"To  the  general  rule,  however,  there  is  this 
qualification  or  exceptance,  that  where  the 
middleman  or  superintendent  is  intrusted 
with  the  discharge  of  the  duties  incumbent 
upon  the  master,  as  between  the  latter  and 
the  servant,  there  the  master  raav  be  liable 
for  the  omissions  or  neglect  of  the  manager 
or  superintendent  in  respect  to  those  duties." 
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And  in  the  case  of  Manuel  ▼.  Cumberland, 
supra,  Judge  Pearce,  speaking  of  the  duty 
that  the  master  owes  to  his  servant,  and  the 
right  of  the  servant  to  rely  on  the  master 
for  a  proper  discharge  of  that  duty,  says: 
"He  has  a  right  to  look  to  the  master  for  the 
discharge  of  that  duty,  and  if  the  master, 
instead  of  discharging  that  duty  himself, 
sees  fit  to  have  it  attended  to  by  others, 
that  does  not  change  the  measure  of  obli- 
gation to  the  employee,  or  the  latter's  right 
to  insist  that  reasonable  precaution  shall 
be  taken  to  secure  safety  in  these  respects." 
This  rule  has  been  repeatedly  followed  in 
this  state.  Pikesville,  R.  &  £.  G.  R.  Co.  v. 
State,  88  Md.  563,  42  Atl.  214,  5  Am.  Neg. 
Rep.  358;  Philadelphia  B.  &  W.  R.  Co.  ▼• 
Devers,  101  Md.  341,  61  Atl.  418,  18  Am. 
Neg.  Rep.  451;  Bernheimer  Bros.  v.  Bager, 
108  Md.  551,  129  Am.  St.  Rep.  458,  70  Atl. 
91 ;  Baltimore  &  O.  R.  Co.  v.  Baugh,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914. 

We  have  carefully  examined  all  of  the 
prayers  to  which  the  defendant's  exception 
relates.  The  reporter  is  requested  to  set 
these  prayers  out  in  his  report  of  the  case. 
Plaintiff's  first  prayer  as  modified  and  sec- 
ond prayer  fairly  presented  the  case  to  the 
jury,  and  required  the  jury  to  find  all  the 
facts  essential  to  the  plaintiff's  right  to  re- 
cover. Defendant's  special  exception  to 
plaintiff's  first  prayer  was  properly  over- 
ruled. The  evidence  shows  that  it  was  gen- 
erally known  among  those  engaged  in  the 
erection  of  bridges  and  other  heavy  struc- 
tures on  massed  concrete,  that  it  is  unsafe 
to  subject  concrete  to  heavy  weights  until 
it  has  had  time  to  dry  out  and  harden,  and 
that  the  usual  time  allowed  is  from  three 
weeks  to  thirty  days.  It  would  unduly  pro- 
long this  opinion  to  discuss  separately  the 
rejected  prayers  of  the  defendant.  They 
were  framed  to  present  the  several  conten- 
tions of  the  defendant  which  we  have  already 
considered,  and  for  the  reasons  we  have 
stated  we  think  they  were  properly  rejected. 
In  regard  to  the  modification  of  the  de- 
fendant's fifteenth  prayer,  it  is  only  neces- 
sary to  say,  as  we  have  already  stated,  that 
if  the  defendant  intrusted  the  discharge  of 
its  duty  to  the  engineer  of  the  bridge  com- 
pany, then  it  is  responsible  for  any  neglect 
on  his  part  in  the  discharge  of  that  duty. 

We  have  carefully  examined  all  of  the 
numerous  exceptions  to  the  rulings  of  the 
court  on  the  evidence,  and  do  not  find  re- 
versible error  in  any  of  them.  The  plaintiff 
was  not  only  required  to  show  that  the  ac- 
cident happened,  but  it  was  also  incumbent 
upon  him  to  show  that  it  happened  by  rea- 
son of  the  negligence  of  the  defendant.  To 
meet  this  requirement  it  was  necessary  for 
him  to  show  what  caused  the  giving  way  of 
pier  10,  and,  to  that  end,  to  show  that  it  was 
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properly   constructed,  but  gave  way  when 
the  Buperstructure  was  placed  on  it,  because 
it  was  green  and  had  not  dried  or  hardened. 
The  testimony  of  those  familiar  with  con- 
crete construction,  in  regard  to  the  prop- 
erties and  hardening  process  of  concrete,  and 
the  time  it  takes  to  dry  out,  and  the  usual 
time  allowed  for  the  hardening  process,  and 
their  opinion  as  to  the  danger  and  the  nat- 
ural result  of  placing  heavy  weights  on  it 
before  it  had  hardened,  etc.,  was  proper  and 
legitimate  evidence.     In  regard  to  the  last 
two  exceptions,  which  are  to  the  rulings  of 
the  court  refusing  to  permit  the  witnesses 
to  state  what  the  general  reputation  of  the 
engineer  Pratt  was,  it  is  sufficient  to  say 
that  the  defendant  was  not  prejudiced  by 
these  rulings,  for,  as  has  been  said,  if  the 
defendant  intrusted  to  him  the  discharge  of 
its  duty,  then  it  was   responsible  for  his 
omissions,  regardless  of  his  general  reputa- 
tion as  an  engineer.    In  regard  to  the  two 
exceptions  to  the  rulings  of  the  court  refus- 
ing to  permit  the  witness  Dau  to  answer  the 
question  relating  to  the  sand  which  he  found, 
and  the  other  piles  of  sand  about  the  pier, 
we  need  only  add  that  the  defendant  could 
not  have  been  prejudiced  by  the  rulings,  as 
there  was  no  offer  or  effort  made  to  show 
that  the  pier  was  not  properly  constructed. 
Finding  no  reversible  error  in  any  of  the 
rulings  of  the  court  below,  we  must  affirm 
the  judgment  appealed  from. 
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C.  E.  CXiARK,  Appt., 

V. 

UNION  IRON  &   FOUNDRY   COMPANY, 

Respt. 

(234  Mo.  436,  137  S.  W.  577.) 

Master  —  duty  to  Inspect  obstructions 
near  working  place. 

1.  One  who  contracts  to  erect  a  building 
in  close  proximity  to  wires  carrying  a  heavy 
electrical  current  owes  his   employees  the 


duty  of  determining  whether  or  not  the  in- 
sulation is  safe,  although  his  contract  gives 
him  no  authority  over  the  poles  or  wires,  or 
the  space  occupied  by  them. 

Same  —  hidden  danger  —  effect  on  re- 
sponsibility. 

2.  A  master  will  not  be  absolved  from 
liability  for  injury  caused  by  sending  an 
employee  up  a  pole  carrying  wires  charged 
with  a  deadly  electrical  current,  to  pass 
guy  ropes  over  the  wires,  by  the  fact  that 
the  danger  from  the  wires  was  hidden,  and 
that  he  had  not  been  warned  of  it. 

Same  —  work  on  another's  property  — 
contractor's  liability. 

3.  The  rule  that  one  sending  his  servants 
to  work  on  another's  property  does  not  as- 
sume the  responsibility  for  secret  and  hid- 
den dangers  does  not  apply  in  case  he  con- 
tracts to  erect  a  building  there,  to  absolve 
him  from  the  duty  of  ascertaining  and 
warning  the  servants  of  unsafe  conditions 
existing  in  such  relation  to  the  workino^ 
place  as  to  render  it  unsafe. 

(May  9,  1911.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff  while  on  the 
premises  of  the  St.  Louis  &  Suburban  Rail- 
way Company  as  an  employee  of  defendant, 
which  was  engaged  in  the  erection  of  a 
building  for  the  railway  company,  alleged  to 
have  been  caused  by  their  joint  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  McNamee  and  A.  B. 
Taylor,  for  appellant: 

It  is  the  duty  of  the  master  to  use  ordi- 
nary care  to  see  that  the  place  where  he 
orders  the  servant  to  perform  work  or 
service  is  reasonably  safe  for  him  to  per- 
form that  service. 

Dayharsh  v.  Hannibal  &  St.  J.  R.  Co.  103 
Mo.  576,  23  Am.  St.  Rep.  900,  16  S.  W.  654; 
Herdler  v.  Buck's  Stove  &  Range  Co.  136 
Mo.  16,  37  S.  W.  115;  Doyle  v.  Missouri,  K. 
&  T.  Trust  Co.  140  Mo.  10,  41  S.  W.  265,  2 


Note.  —  Liability  of  master  for  danger- 
ous condition  created  by  third  person 
near  place  of  worJc. 

As  to  liability  of  street  railway  company 
for  injury  to  employee  from  poles  placed 
too  near  to  track,  see  note  to  East  St.  Louis 
&  Suburban  R.  Co.  v.  Kath,  15  L.R.A.(N.S.) 
1109. 

As  to  liability  of  street  railway  company 
operating  in  street  for  injury  to  employee 
by  tree  or  pole  maintained  by  third  person 
near  the  track,  see  note  to  Moore  v.  Chat- 
tanooga Electric  R.  Co.  16  L.R.A.(N.S.) 
978. 

As  to  duty  of  master  with  respect  to 
property  of  stranger  onto  which  he  sends 
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his  servant  to  work,  see  note  to  Wilson  v. 
Valley  Improv.  Co.  ante,  271. 

As  to  liabilitv  of  electrical  company  for 
injury  to  employee  of  another  company 
while  on  defendant's  poles,  or  poles  used 
jointly,  see  note  to  Denison  Light  &  P.  Co. 
V.  Patton,  post,  303. 

The  cases  generally  agree  with  the  deci- 
sion in  Clark  v.  Union  Iron  &  Foundry 
Co.  in  holding  that  it  is  the  master's  duty 
to  see  that  the  conditions  surrounding  the 
place  of  work  are  safe,  although  such  con- 
ditions may  not  be  in  connection  with  the 
place  itself. 

Thus,  in  Chicago  &  I.  R.  Co.  v.  Russell, 
91  111.  298,  33  Am.  Rep.  54,  it  was  held 
that  it  was  negligence  for  a  railroad  com- 
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Am.  Neg.  Rep.  589;  Burkard  v.  A.  Leschen 
&  Sons  Rope  Co.  217  Mo.  481,  117  S.  W.  35. 

This  duty,  inherent  in  the  master,  was 
charged  on  the  foreman,  and  his  orders  to 
appellant  to  ascend  the  pole  and  do  the 
work  was  an  assurance  that  the  place  was 
reasonably  safe  for  that  purpose. 

Sullivan  ▼.  Hannibal  &  St.  J.  R.  Co.  107 
Mo.  78,  28  Am.  St.  Rep.  388,  17  S.  W.  748; 
Bane  v.  IrwiD,  172  Mo.  317,  72  S.  W.  522. 

Messrs.  Ellerbe  &  Brokaw  and  Percy 
Werner,  for  respondent: 

The  law  relative  to  the  obligation  of  the 
master  to  furnish  a  safe  place  for  his  serv- 
ant to  work  in  refers  only  to  places  over 
which  the  master  has  or  exercises  a  con- 
trol. 

Dickson  v.  Western  U.  Teleg.  Co.  71  Fed. 
143;  Channon  v.  Sanford  Co.  70  Conn.  573, 
41  L.R.A  200,  66  Am.  St.  Rep.  133,  40  Atl. 
462;  Whallon  v.  Sprague  Electric  Elevator 
Co.  1  App.  Div.  264,  37  N.  Y.  Supp.  175; 
Harff  V.  Green,  168  Mo.  308,  67  S.  W.  576; 


Dunlap  V.  Richmond  &  D.  R.  Co.  81  6a.  136, 
7  S.  E.  283;  Hughes  v.  Maiden  &  M.  Gas- 
light Co.  168  Mass.  395,  47  N.  E.  125,  3  Am. 
Neg.  Rep.  44 ;  McGuire  v.  Bell  Telephone  Co. 
167  N.  Y.  208,  52  L.R.A.  437,  60  N.  E.  433. 

Woodson,  J.,  delivered  the  opinion  of  the 
court: 

The  following  opinion,  written  by  me  in 
division  No.  1  of  this  court,  reversing  the 
judgment  of  the  circuit  court,  is  adopted  by 
the  court  in  banc.    All  concur. 

"The  plaintiff  sued  the  defendants,  Union 
Iron  &  Foundry  Company  and  the  St.  Louis 
k  Suburban  Railway  Company,  for  the  sum 
of  $30,000,  damages  sustained  by  him  for 
personal  injuries  received  through  the  al- 
leged joint  negligence  of  the  said  defendants. 
A  trial  was  had  in  the  circuit  court  cf  the 
city  of  St.  Louis,  which  resulted  in  a  judg- 
ment for  the  plaintiff  for  the  sum  of  $20,000 
against  the  defendant  railway  company,  and 
a  judgment  in  favor  of  the  defendant  iron 


pany  to  permit,  for  a  period  of  three  years 
or  more,  a  telegraph  pole  to  stand  so  near 
to  the  track  as  to  be  dangerous  to  its  em- 
ployees riding  upon  the  side  of  the  cars; 
and  it  was  not  essential  to  the  liability  of 
the  railroad  company  that  it  should  itself 
have  placed  the  telegraph  pole  where  it  was, 
but  it  was  sufficient  that  the  company 
should  have  suffered  it  to  be  and  remain  in 
such  dangerous  proximity  to  the  track. 

A  similar  decision  was  rendered  in  Illi- 
nois Terminal  R.  Co.  v.  Thompson,  210  IlL 
226,  71  N.  E.  328. 

So,  in  Martin  v.  Louisville  &  N.  R.  Co. 
95  Kv.  612,  26  S.  W.  801,  it  was  held  that 
a  railroad  company  was  liable  for  injuries 
to  one  of  its  employees  while  engaged  in 
his  duties  on  one  of  its  tracks,  caused  by 
a  "dead"  car  left  on  an  adjoining  track, 
which  a  second  company  was  permitted  to 
use,  in  such  close  proximity  to  the  defend- 
ant's tracks  as  to  be  dangerous  to  its  em- 
ployees. 

It  is  negligence  for  a  railroad  company 
to  permit  an  electric  street  car  company  to 
construct  and  maintain  over  its  track  a 
guy  wire  that  will  endanger  the  lives  of 
its  servants  and  employees.  Erslew  v.  New 
Orleans  &  N.  E.  R.  Co.  49  La.  Ann.  86,  21 
So.  153. 

Where  a  mine  operator  directed  a  miner 
to  mine  in  a  certain  room  opening  onto  an 
entry,  and  to  get  his  empty  cars  from  a 
switch  from  the  track  in  that  entry,  the 
operator  will  be  deemed  to  have  accepted, 
received,  and  controlled  the  entry  as  to  the 
miner,  whether  it  had  as  to  other  persons 
or  not.  Garard  v.  Manufacturers'  Coal  & 
Coke  Co.  207  Mo.  242,  105  S.  W.  767. 

In  Texas  &  St.  L.  R.  Co.  v.  Vallie,  60 
Tex.  481,  it  was  held  that  a  railroad  com- 
pany was  liable  for  injuries  caused  by  the 
falling  of  a  tree  across  the  track,  although 
the  tree  stood  on  the  premises  of  third  per- 
sons, where  the  company  knew  that  there 
45  L.R.A.(N.S.) 


was  danger  of  the  tree  falling.  However, 
in  this  case  there  was  a  statute  which  pro- 
vided for  the  cutting  of  trees  under  the  cir- 
cumstances named. 

The  rule  that  a  master  is  responsible 
for  dangerous  conditions  existing  near  the 
servant's  place  of  work  is  frequently  ap- 
plied in  cases  where  a  telephone  or  tele- 
graph company  has  permitted  an  electric 
light  or  electric  power  company  to  string 
its  high  tension  wires  upon  the  poles  of  the 
telephone  or  telegraph  company,  and  a  serv- 
ant of  the  latter  company  is  injured  there- 
by. 

Thus,  in  Barto  v.  Iowa  Teleph.  Co.  126 
Iowa,  241,  106  Am.  St.  Rep.  347,  101  N. 
W.  876,  17  Am.  Neg.  Rep.  502,  it  was  held 
that  if  the  defendant  telephone  company 
chose  to  allow  an  electric  light  company  to 
use  its  poles,  it  became  the  former's  duty 
to  see  that  the  poles  were  not  so  used  as  to 
expose  its  employees  to  perils,  the  risks  of 
which  were  not  assumed  in  entering  such 
hazardous  employment. 

And  in  Olson  v.  Nebraska  Teleph.  Co.  87 
Neb.  693,  127  N.  W.  916,  it  was  held  that 
a  telephone  company  who  knew  that  an  elec- 
tric light  company  maintained  wires  carry- 
ing a  dangerous  current  in  close  proximity 
to  the  telephone  wires  may  be  held  negli- 
gent for  directing  one  of  its  employees,  a 
man  of  slight  experience,  to  ride  an  ircn- 
framed  saddle  suspending  from  a  cable  near 
the  electric  light  wires  without  warning 
him  of  the  presence  of  the  dangerous  wires 
and  of  a  shock  he  would  receive  the  instant 
that  the  saddle  should  so  much  as  touch  one 
of  the  wires,  whether  thev  were  insulated 
or  uninsulated. 

And  in  Raab  v.  Hudson  River  Teleph. 
Co.  139  App.  Div.  286,  123  N.  Y.  Supp. 
1037,  it  was  held  that  a  telephone  company 
which  permits  an  electric  lighting  company 
to  maintain  its  wires  upon  the  telephone 
company's  poles  owes  the  duty  to  its  em- 
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and  foundry  company,  and  against  the 
plaintiff.  The  railway  company  appealed  to 
this  court  from  the  former  judgment,  and 
the  plaintiff  appealed  from  the  latter 

''Because  of  the  condition  of  the  record  in 
this  case,  it  is  necessary,  in  order  to  prop- 
erly understand  the  question  presented  for 
determination,  to  set  out  the  pleadings  on 
which  the  case  was  tried.  The  petition  is  as 
follows:  'The  plaintiff  hy  leave  of  court 
files  his  amended  petition.  The  plaintiff 
states:  That  defendant  Union  Iron  &  Found- 
ry Company  is,  and  at  the  times  herein 
mentioned  was,  a  corporation  by  virtue  of 
the  laws  of  Missouri.  That  at  said  times 
defendant  8t.  Louis  &  Suburban  Railway 
Company  was,  and  is  now,  a  corporation  by 
virtue  of  the  law  of  Missouri,  and  occupied 
the  premises,  and  used  and  operated  the 
poles,  wires,  and  electric  current  herein 
mentioned,  for  the  purpose  of  conveying  elec- 
tricity to  various  wires  as  motive  power. 
That  electricity  is  a  highly  dangerous  power 


when  it  has  contact  with  a  human  body,  and 
very  destructive  to  human  life  and  limb,  as 
defendants  and  each  of  them  by  their  agents 
herein  mentioned  well  knew  at  the  time 
herein  mentioned.  That  on  the  17th  day  of 
January,  1905,  defendant  St.  Louis  &  Sub- 
urban Railway  Company  was  maintaining  on 
its  premises  at  De  Hodiamont  and  Maple 
avenues,  on  or  near  the  dividing  line  between 
the  city  of  St.  Louis  and  county  of  St.  Louis, 
about  180  feet  north  of  Maple  avenue,  and 
between  said  defendant's  power  house  and 
the  tracks  of  the  Wabash  Railroad  Company, 
a  pole  on  which  was  strung  five  wires  for  the 
conveyance  of  large  quantities  of  electric 
fluid  as  ,a  motive  power.  That  said  feed 
wires  were  heavily  charged  with  electricity. 
That  said  pole  on  which  said  feed  wires  were 
strung  was  so  situated  that  persons  were 
liable  to  be  near  them  and  liable  to  be  in 
contact  with  them,  and  to  have  objects  with 
which  they  would  work  in  contact  with  said 
feed  wires.    That  on  said  day  the  plaintiff 


ployees  of  inspecting  such  poles  to  see 
whether  or  not  the  conditions  of  work  are 
safe. 

So,  also,  in  Miner  v.  Franklin  County 
Teleph.  Co.  83  Vt.  311,  26  L.R.A.(N.S.) 
1195,  75  Atl.  653,  it  was  held  that  a  tele- 
phone company  owes  its  linemen,  whose 
work  requires  them  to  come  in  contact  with 
wires  upon  its  poles  carrying  heavy  cur- 
rent, the  dutv  of  using  reasonable  care  to 
see  that  the  insulation  has  not  become  un- 
safe, or  to  warn  them  if  it  has  become  so, 
unless  this  condition  is  so  obvious  that 
they  would  be  charged  with  knowledge  and 
comprehension  of  the  danger. 

So,  too,  in  Raab  v.  Hudson  River  Teleph. 
Co.  supra,  a  lineman  was  directed  by  his 
overseer  to  climb  a  pole  to  which  was  at- 
tached a  charged  electric  light  wire  of  which 
he  had  no  knowledge  and  concerning  which 
he  was  not  warned,  and  it  was  held  that  the 
employer  was  liable  for  the  resulting  in- 
jury. 

In  Drown  v.  New  England  Teleph.  & 
Teleg.  Co.  81  Vt.  358,  70  Atl.  699,  where  an 
electric  light  cbmpany  had  strung  its  wires 
over  the  wires  of  a  telephone  company,  it 
was  held  that  the  telephone  company  was 
negligent  in  permitting  the  electric  light 
wires  to  be  strung  above  its  wires  in  such 
proximity  thereto  that  a  lineman,  in  work- 
ing upon  its  wires,  would  be  in  danger  of 
coming  in  contact  with  the  dangerous  light 
wires;  but  in  this  case  the  actual  decision 
turned  upon  the  question  of  the  servant's 
contributory  negligence. 

In  Geer  v.  New  York  &  P.  Teleph.  &  Teleg. 
Co.  144  App.  Div.  874,  129  N.  Y.  Supp. 
784,  where  a  telephone  company  maintained 
its  wires  on  the  top  of  a  pole  carrying 
electric  light  wires  on  cross-arms  below,  it 
was  held  that  the  defendant  telephone  com- 
pany was  under  no  obligation  to  inspect 
the  condition  of  the  wires  of  the  electric 
light  companv  unless  it  had  reason  to  be- 
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lieve  that  one  of  its  employees  would  prob- 
ably work  in  such  proximity  to  them  that 
he  might  be  injured  if  the  insulation  was 
defective.  In  this  'case,  however,  it  does 
not  clearly  appear  just  what  caused  the  in- 
jury. 

However,  it  is  necessai^  to  show  that  the 
injury  was  one  which  might  have  been  an- 
ticipated by  the  master. 

Thus,  a  master  cannot  be  held  liable  for 
injuries  caused  by  a  condition  which  has 
existed  near  his  premises  for  upwards  of 
fifteen  years  without  causing  an  accident. 
Southern  R.  Co.  v.  Carr,  82  C.  C.  A.  240, 
153  Fed.  106  (eaves  of  building  projected 
slightly  over  railroad  track). 

In  Richmond  v.  New  York  C.  &  H.  R,  R. 
Co.  8  App.  Div.  382,  40  N.  Y.  Supp.  812, 
it  was  held  that  a  railroad  company  was 
not  liable  for  injuries  caused  by  the  sag- 
ging of  a  wire  which  had  been  stretched 
across  its  tracks  by  third  parties,  so  that 
it  came  in  contact  with  the  body  of  a 
brakeman  while  on  the  top  of  a  train,  and 
carried  him  off  the  car.  The  negligence  al- 
leged was  that  the  railroad  company  had 
failed  in  its  duty  to  the  plaintiff,  in  that 
it  had  notice  that  the  wire  was  not  prop- 
erly attached  to  the  bearings  on  either  side 
of  the  tracks.  The  sagging  was  caused  by 
a  storm  which  had  immediately  preceded 
the  accident.  The  gist  of  the  court's  con- 
clusion apparently  was  that,  in  the  absence 
of  notice  that  the  wire  had  not  been  prop- 
erly attached,  and  in  the  absence  of  any- 
thing to  indicate  that  fact,  the  railroad 
was  under  no  obligation  to  inspect  it. 

In  Dalton  v.  Atlantic,  M.  k  0.  R.  Co.  4 
Hushes,  180,  Fed.  Cas.  No.  3,550,  it  was 
held  that  a  wire  stretched  by  private  par- 
ties acrofs  a  public  street,  about  the  height 
of  a  man's  chin  while  standing  on  a  freight 
car,  was  not  an  obstruction  which  the  rail- 
road company  could  be  presumed  to  guard 
its  employees  against.  W.  M.  G. 
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was  in  the  service  of  the  defendant  Union 
Iron  &  Foundry  Company  as  a  laborer.  That 
on  said  day  the  Union  Iron  &  Foundry  Com- 
pany was  employed  by  the  defendant  St. 
Louis  &  Suburban  Railway  Company  in  the 
erection  of  a  coal  lift  or  chute  on  said  prem- 
ises, and  was  on  said  premises  of  said  St. 
Louis  &  Suburban  Railway  Company,  en- 
;^aged  in  said  work,  at  the  invitation  of  said 
St.  Louis  &  Suburban  Railway  Company. 
That  whilst  the  plaintiff  was  in  due  dis- 
charge of  his  said  employment  he  was  or- 
dered by  the  foreman  of  his  employer,  the 
Union  Iron  &  Foundry  Company,  to  go  up 
said  pole  on  which  said  feed  wires  were 
strung  for  the  purpose  of  raising  apd  adjust- 
ing a  guy  rope  attached  to  a  gin  pole  so  as 
to  have  said  guy  rope  above  said  feed  wires. 
That  said  foreman  had  authority  from  his 
said  employer  to  command  and  control  the 
plaintiff  as  to  the  work  he  was  to  do  and  the 
manner  of  doing  the  same,  and  to  supply  the 
means  and  appliances  for  doing  said  work. 
That  whilst  the  plaintiff  was  on  said  pole, 
engaged  in  said  work,  the  guy  rope  block 
came  jn  contact  with  a  feed  wire,  and  be- 
came charged  with  electricity  from  said  feed 
wire,  whereby  said  electricity  so  coming  from 
said  feed  wire  through  said  appliance 
shocked  and  burnt  and  permanently  injured 
the  plaintiff  upon  his  hands,  legs,  and  body, 
both  of  his  arms  and  hands,  and  the  flesh, 
tendons,  leaders,  and  muscles  thereof  were  so 
burnt  and  injured  as  to  permanently  de- 
stroy the  use  thereof.  His  left  leg  and  the 
muscles,  flesh,  and  tendons  thereof  were  so 
burnt  and  injured  as  to  permanently  de- 
stroy the  use  thereof.  His  right  leg  and  the 
muscles,  flesh,  and  tendons  thereof  were  so 
burnt  and  injured  as  to  permanently  destroy 
the  use  thereof,  and  plaintiff  was  otherwise 
burnt  and  injured  upon  his  body,  and  his 
nervous  system  was  shocked  and  wrecked, 
and  he  was  injured  internally.  And  plaintiff 
avers  that  said  feed  wires  were  defectively 
insulated;  that  the  insulation  thereof  was 
old,  burnt,  and  rotten,  and  was  wholly  in- 
effectual to  prevent  the  escape  of  electricity 
from  said  feed  wires,  and  in  such  condition 
as  to  be  a  dangerous  and  destructive  trap  to 
persons  working  at  and  about  them;  that, 
owing  to  said  defective  condition  of  said 
wires  and  their  insulation,  said  electricity 
escaped  therefrom,  and  injured  the  plaintiff 
as  aforesaid;  that  defendant  St.  Louis  & 
Suburban  Railway  Company  was  negligent 
in  maintaining  said  feed  wires  in  such  dan- 
gerous condition  where  plaintiff  was  invited 
to  be  at  and  work  about  his  said  work  by 
said  defendant,  which  said  negligence  of  said 
defendant  directly  contributed  to  cause  plain- 
tiff's said  injuries.  And  plaintiff  further 
avers  that  defendant  Union  Iron  &  B^oundry 
Company,  by  its  foreman  so  in  control  of 
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the  plaintiff,  was  aegligent  in  ordering  the 
plaintiff  to  do  said  work  at  and  about  said 
dangerous  and  defective  wires,  when  by  the 
exercise  of  ordinary  care  he  would  have 
known  of  said  danger  and  of  said  defective 
and  dangerous  condition  of  said  wires,  and 
could  have  averted  said  injury  to  the  plain- 
tiff by  the  exercise  of  ordinary  care,  yet 
neglected  to  do  so,  and  thereby  directly  con- 
tributed to  cause  said  injuries  to  the  plain- 
tiff; that  by  said  injuries  the  plaintiff  has 
suffered  and  will  suffer  great  pain  of  bodj 
and  mind;  has  been  maimed  and  crippled 
for  life,  and  permanently  disabled  from 
labor ;  has  lost  and  will  lose  the  earnings  of 
his  labor;  has  incurred  and  will  incur  large 
expenses  for  medicines,  medical  and  surgi- 
cal attention,  and  nursing.  His  health  and 
strength  is  permanently  impaired,  to  his 
damage  in  the  sum  of  4)30,000,  for  which 
sum  he  prays  judgment.' 

"To  this  petition  defendant  Union  Iron  k 
Foundry  Company  filed  its  answer  as  fol- 
lows: 'Comes  now  the  defendant  the  Union 
Iron  &  Foundry  Company,'  by  its  attorneys, 
and  for  separate  answer  to  plaintiff's  peti- 
tion admits  that  it  is  a  corporation,  organ- 
ized as  alleged  in  said  petition,  and  admits 
that  plaintiff  was  in  its  employ  on  the  17th 
day  of  January,  1905,  but  denies  each  and 
every  other  allegation  in  said  petition  con- 
tained. And  for  further  answer  defendant 
says  that  plaintiff  received  the  injuries  of 
which  he  complains  by  reason  of  his  own 
want  of  ordinary  care  in  allowing  the  block 
and  tackle  which  he  was  hoisting  at  the  time 
in  question  to  come  in  contact  with  the  elec- 
tric feed  wire  of  the  defendant  the  St.  Louis 
&  Suburban  Railway  Company  at  the  time 
and  place  in  question.  And  for  further 
answer  defendant  says  that  plaintiff  knew, 
or  by  the  exercise  of  ordinary  caru  miglit 
have  known,  of  the  condition  of  said  wire 
at  the  time  and  place  in  question,  and  was 
in  a  better  position  and  had  better  oppor- 
tunity to  know  of  such  condition  than  had 
this  defendant's  said  foreman,  and  that,  as 
far  as  this  defendant  is  concerned,  plaintiff 
assumed  the  risk  of  injury  therefrom  in 
undertaking  the  work  which  he  was  then 
and  there  engaged  in  doing.  Wherefore, 
having  fully  answered,  this  defendant  prays 
to  be  dismissed  hence.' 

"The  defendant  railway  company  filed  its 
amended  answer  to  said  petition,  which  is 
as  follows:  'Comes  now  the  St.  Louis  &, 
Suburban  Railway  Company,  one  of  the  de- 
fendants herein,  and  for  his  answer  to  plain- 
tiff's amended  petition,  and  the  allegations 
therein  contained,  denies  each  and  every 
allegation  thereof.  And,  for  further  answer 
and  defense  to  plaintiff's  amended  petition 
and  the  allegations  therein  contained,  this 
defendant  avers  and  charges  that  whatever 
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injury,  if  any,  plaintiff  incurred  at  the  time 
and  place  mentioned  in  his  petition,  was  the 
nesult  of  his  own  carelessness  and  negli- 
gence, and  not  the  fault  of  this  defendant, 
the  St.  Louis  &  Suburban  Railway  Com- 
pany. And  for  further  answer  and  defense 
to  plaintiff's  petition  and  the  allegations 
therein  contained  this  defendant  avers  and 
charges  that  whatever  risk  there  was,  if 
any,  in  doing  the  acts  set  forth  by  plain- 
tiff in  his  amended  petition  as  therein  done 
by  him  and  ordered  to  be  done  by  the  Union 
Iron  &  Foundry  Company,  the  codefendant 
herein,  was  then  and  there  unknowingly  as- 
sumed by  the  plaintiff,  and  said  acts  were 
unnecessary  to  be  done  in  the  discharge  of 
plaintiff's  duties,  if  any.  And  for  further 
answer  and  defense  this  defendant  avers  and 
charges  that  the  condition  of  the  wire,  if 
as  described  in  plaintifi^s  amended  petition, 
was  open,  palpable,  and  visible  to,  and  well 
known  by,  plaintiff  at  the  time  and  place 
where  plaintiff  did  the  alleged  acts  set  up 
by  him  in  his  amended  petition,  and  that 
said  acts  as  alleged  to  have  been  done  by 
plaintiff,  and  as  alleged  to  have  been  com- 
manded to  be  done  by  the  Union  Iron  & 
Foundry  Company,  codefendant  herein,  were 
unnecessary  acts,  and  were  done  without 
precaution  on  the  part  of  plaintiff,  if  at  all, 
and  whatever  injury,  if  any,  was  sustained 
by  plaintiff  growing  out  of  the  matters  in 
his  petition  described,  was  the  result  of 
plaintiff's  assumption  of  risk,  if  any,  there- 
in assumed,  and  not  the  result  in  any 
measure  of  the  negligence  of  the  St.  Louis 
k  Suburban  Railway  Company,  one  of  the 
defendants  herein.  Wherefore,  having  fully 
answered  this,  defendant  asks  to  be  dis- 
missed with  its  costs  in  this  behalf  ex- 
pended.' 

"The  reply  to  the  separate  answer  of 
Union  Iron  &  Foundry  Company  was  a  gen- 
eral denial.  And  the  reply  to  the  separate 
answer  of  defendant  St.  Louis  &  Suburban 
Railway  Company  was  a  general  denial. 

"The  following  statement  of  the  case  made 
by  counsel  for  appellant  is  a  brief,  clear, 
and  correct  statement  thereof,  as  disclosed 
by  this  record:  'The  action  was  to  recover 
for  personal  injuries  sustained  by  the  appel- 
lant while  on  the  premises  of  the  St.  Louis 
k  Suburban  Railway  Company  as  an  em- 
ployee of  the  respondent  Union  Iron  & 
Foundry  Company,  which  was  engaged  in 
the  erection  of  a  coal  chute  or  structure  for 
the  St.  Louis  &  Suburban  Railway  Company. 
On  the  premises  of  the  owner,  St.  Louis  & 
Suburban  Railway,  located  in  proximity  to 
the  structure  so  being  erected,  the  St.  Louis 
k  Suburban  Railway  Company  at  the  time 
was  maintaining  poles  and  wires,  the  latter 
heavily  charged  with  electricity  used  as  the 
motive  power  for  drawing  street  railway 
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cars  operated  by  said  railway  company. 
These  wires  so  charged  with  electricity 
were  located  on  cross-arms  on  poles  about 
20  feet  above  the  surface  of  the  ground. 
And,  in  the  work  of  the  erection  of  this  coal 
structure  in  question  it  was  necessary  to 
pass  guy  ropes  over  and  under  the  wires  so 
charged  with  electricity,  and  in  the  work  of 
so  passing  guy  ropes  under  and  over  the 
wires  so  charged  with  electricity,  it  was 
necessary  for  the  employees,  including  this 
appellant,  as  the  servant  of  the  Union  Iron 
k  Foundry  Company,  to  be  on  said  cross- 
arms  on  said  poles,  and  haul  said  guy  ropes 
up  in  close  proximity  to  said  wires  so 
charged.  Said  wires  so  charged  with  elec- 
tricity were  insufficiently  insulated  to  pre- 
vent the  electricity  passing  thereon  from 
escaping  therefrom  upon  contact  with  an 
object  that  would  conduct  the  current  of 
electricity.  In  this  condition  of  the  prem- 
ises, the  plaintiff  in  the  employ  of  the  re- 
spondent Union  Iron  k  Foundry  Company, 
at  and  about  the  work  of  erecting  said  coal 
structure,  was  on  said  premises  on  the  17th 
day  of  January,  1905,  when  he  was  ordered 
by  the  foreman  of  his  employer,  Samuel 
Armstrong,  to  ascend  a  pole  on  which  there 
were  a  number  of  wires  charged  with  elec- 
tricity, for  the  purpose  of  raising  a  guy 
rope  over  said  wires  to  secure  a  gin  pole 
used  in  the  construction  of  said  coal  struc- 
ture. In  obedience  to  said  order  of  said 
foreman,  Armstrong,  this  appellant  climbed 
up  said  pole  and  stood  upon  the  cross-arms 
and  wires  whilst  engaged  in  the  work  of 
raising  the  guy  ropes  for  the  purpose  of 
passing  it  over  the  wires.  The  wires  were 
covered  with  a  material  that  appeared  to  be 
insulation,  and  with  such  appearance  appel- 
lant assumed  that  they  were  properly  in- 
sulated, and  that  there  was  no  danger  from 
contact,  either  of  his  person  or  the  guy  rope 
therewith.  The  method  of  raising  the  guy 
rope  was  by  lowering  a  line  to  the  ground, 
and,  when  the  line  was  attached  to  the  guy 
rope  at  the  ground,  appellant  was  to  raise 
the  guy  rope  up  to  be  passed  over  the  wires. 
The  guy  rope  had  metal  blocks,  and  as  the 
appellant  stood  with  his  feet  on  the  wires, 
raising  the  guy  rope,  a  part  of  the  guy  rope, 
a  block,  came  in  contact  with  a  wire,  and  the 
body  of  appellant  thus  formed  a  circuit, 
through  which  the  electricity  escaping  from 
one  wire  passed  to  the  other  wire,  causing 
the  plaintiff  to  sustain  a  terrific  electric 
shock,  whereby  he  was  caused  to  fall  upon 
the  wires,  and  to  be  shocked  and  burned  so 
that  both  of  his  hands  and  wrists  were  vir- 
tually destroyed  and  his  legs  were  so  burned 
as  to  lame  him  for  life.  The  injuries  were 
such  as  to  make  him  a  helpless  cripple  for 
life;  but,  as  in  the  cabe  before  the  court  on 
this  appeal  the  extent  of  the  injuries  is  not 


300 


MISSOURI  SUPREME  COURT. 


Mat, 


in  question,  the  above  is  deemed  a  sufBcient 
recital  tliereof.  The  scene  of  this  tragedy 
was  at  a  point  between  the  power  house  of 
the  St.  Louis  &  Suburban  Railway  Com- 
pany and  the  Wabash  Railroad  Company, 
near  De  Hodiamont  and  Maple  avenues,  in 
the  city  of  St.  Louis,  and  near  the  division 
line  between  the  city  of  St.  l/ouis  and  the 
county  of  St.  Louis.  The  bill  of  exceptions 
in  this  case  concedes  that  there  was  evidence 
ofTered  by  the  plaintiff  tending  to  prove  all 
the  allegations  of  the  petition  as  against 
this  respondent.  That  there  was  evidence 
offered  by  respondent  tending  to  contradict 
all  the  evidence  offered  by  the  plaintiff 
against  the  respondent,  and  also  evidence 
tending  to  prove  the  affirmative  allegations 
of  its  answer  as  to  appellant,  and  that 
there  was  evidence  offered  by  appellant- 
plaintiff  tending  to  disprove  all  the  affirma- 
tive allegations  of  respondent's  answer,  so 
that  this  cause  stands  before  this  court  on 
this  appeal  upon  the  issues  as  to  the  cor- 
rectness of  the  instructions  given  by  the 
trial  court,  as  between  this  appellant  and 
respondent.'  * 

"1.  The  only  questions  presented  by  this 
record  for  determination  are  propositions 
of  law  involving  the  action  of  the  trial  court 
in  giving  certain  instructions  at  the  request 
and  on  behalf  of  the  respondent.  Counsel 
for  respondent  make  some  criticism  of  the 
record  for  not  preserving  and  bringing  up 
the  evidence  of  the  case.  In  answer  to  that 
criticism,  it  is  sufficient  to  state  that  ac- 
cording to  rule  6  of  this  court  it  is  not  nec- 
essary to  preserve  the  evidence  where  the 
object  of  the  appeal  is  to  have  this  court 
review  simply,  'the  action  of  the  trial  court 
in  giving  and  refusing  instructions.'  In 
such  cases  it  is  sufficient  for  the  bill  of  ex- 
ceptions to  show  that  the  evidence  offered 
by  the  plaintiff  tended  to  prove  all  the  al- 
legations of  the  petition,  and  that  the  evi- 
dence offered  by  the  defendant  tended  to 
contradict  all  the  evidence  offered  by  the 
plaintiff,  and  also  tended  to  prove  the  alle- 
gations of  the  answer,  and  that  plaintiff 
offered  evidence  tending  to  disprove  all  of 
the  allegations  of  new  matter  contained  in 
the  answer,  etc.  The  bill  of  exceptions  as 
disclosed  by  this  record  complies  almost 
literally  with  this  rule.  We  therefore  pay 
no  further  attention  to  the  criticism  made. 

"2,  The  first  error  assigned  by  counsel 
for  appellant  assails  the  soundness  of  the 
legal  proposition  stated  in  instruction  num- 
bered 5,  given  by  the  court  on  behalf  of  the 
respondent.  That  instruction  reads  as  fol- 
lows: 'The  court  instructs  the  jury  that  if 
you  find  from  the  evidence  that  the  foreman, 
Armstrong,  of  the  defendant  the  Union  Iron 
&  Foundry  Company,  had  no  actual  knowl- 
edge of  the  condition  of  the  electric  feed 
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wire,  with  respect  to  its  insulation  and  with 
respect  to  its  dangerous  condition,  and  had 
not  been  informed  of  the  same,  if  you  find 
from  the  evidence  such  was  the  condition, 
and  had  no  better  opportunities  than  had 
plaintiff  himself  to  acquaint  himself  with 
its  condition,  then  your  verdict  should  be 
for  the  defendant  the  Union  Iron  &  Foundry 
Company.'  Counsel  for  appellant  contend 
that  this  instruction  is  erroneous,  in  that  it 
'absolves  the  master  from  the  duty  of  in- 
quiry and  inspection  to  ascertain  the  condi- 
tion of  the  wires  in  question,  and  places  the 
master  and  servant  on  the  same  plana  with 
respect  to  ascertaining  the  condition  of  the 
place  where  the  servant  is  required  to  work.' 
There  is  no  question  but  what  this  instruc- 
tion imposes  the  same  degree  of  duty  t  upon 
the  master,  the  respondent  in  this  case,  and 
the  servant,  the  appellant,  in  ascertaining 
the  condition  of  the  wires  which  caused  the 
latter's  injury.  Is  that  the  law?  The  peti- 
tion alleges  that,  while  acting  within  the 
scope  of  his  employment  and  under  the  or- 
ders of  respondent's  foreman,  he  ascended 
the  pole  in  question  for  the  purpose  of  pass- 
ing a  guy  rope  over  the  wires  strung 
thereon,  and  while  so  doing  he  received  the 
shock  of  which  he  complains.  While  the 
petition  does  not  state  that  the  pole  and 
wires  in  question  constituted  a  part  and 
parcel  of  the  premises  on  which  he  was  re- 
quired to  work,  yet  it  does  state  that  they 
were  owned  by  and  maintained  upon  the 
premises  of  the  railway  company,  who  was 
having  the  chute  erected  so  near  thereto  that 
persons  working  on  the  said  chute,  as  well 
as  the  instrumentalities  with  which  they 
were  working,  were  liable  to  come  in  con- 
tact with  those  wires  and  be  injured  thereby. 
There  was  evidence  introduced  tending  to 
prove  those  allegations  of  the  petition. 

"Under  that  state  of  the  record,  while  said 
pole  and  wires  constituted  no  part  of  the 
physical  place  where  appellant  was  required 
to  work,  yet  it  was  so  close  thereto  as  to 
constitute  a  menace  thereto,  and  rendered 
the  place  unsafe  and  dangerous  to  all  per- 
sons who  might  work  there.  Under  those 
conditions,  we  held  in  the  case  of  this  same 
plaintiff  against  said  railway  company  on 
the  latter's  appeal  (opinion  just  handed 
down,  234  Mo.  396,  137  S.  W.  683),  that  it 
was  its  duty  to  have  notified  both  this  ap- 
pellant and  respondent  of  the  dangerous 
condition  of  those  wires,  and  that  it  owed 
to  both  of  them  the  highest  degree  of  care 
to  keep  said  wires  in  a  safe  condition.  If 
we  were  right  in  that  holding,  then  neces- 
sarily, when  the  railway  company  let  the 
contract  to  build  the  coal  chute  to  an  inde- 
pendent contractor,  he  and  his  subcontractor 
stepped  into  the  shoes  of  the  railway  com- 
pany, and  were  required  to  construct  the 
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chute  menaced  with  the  same  attending 
dangers  that  would  have  surrounded  the 
railway  company  had  it  erected  the  chute 
itself^  instead  of  the  contractor  and  subcon- 
tractor. With  these  preliminary  observa- 
tions, we  return  to  the  consideration  of  the 
instruction  in  question.  Restating  the  ques- 
tion, did  the  master  and  servant  in  this 
case  stand  upon  the  same  plane  with  respect 
to  ascertaining  the  condition  of  the  place 
where  the  servant  was  required  to  work? 

"It  is  elementary  law  that  it  is  the  duty 
of  the  master  to  exercise  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place 
in  which  to  work.  •  [Dayharsh  v.  Hannibal 
A  St.  J.  R.  Co.  103  Mo.  loc.  cit.  576,  23  Am. 
St.  Rep.  900,  15  S.  W.  554;  Herdler  v. 
Buck's  Stove  &  Range  Co.  136  Mo.  loc.  cit. 
16,  37  S.  VV.  115;  Doyle  v.  Missouri,  K.  &  T. 
Trust  Co.  140  Mo.  loc.  cit.  10,  41  S.  W.  255, 
2  Am.  Neg.  Rep.  589 ;  Burkard  v.  A.  Leschen 
k  Sons  Rope  Co.  217  Mo.  loc.  cit.  481,  117 
S.  W.  35.] 

"It  is  equally  academic  that  this  duty 
of  the  master  was  imposed  upon  its  vice 
principal,  Armstrong,  the  foreman  in  charge 
of  the  work,  and  whose  orders  appellant  was 
obeying  in  ascending  the  pole  and  adjusting 
the  guy  ropes.  And  the  foreman's  order  to 
the  appellant  to  ascend  the  pole  and  do  the 
work  designated  was  an  assurance  that  the 
place  was  reasonably  safe  for  that  purpose. 
[Sullivan  v.  Hannibal  &  St.  J.  R.  Co.  107 
Mo.  loc.  cit.  78,  28  Am.  St.  Rep.  388,  17  S. 
W.  751.]  There  it  is  said:  'And,  having 
given  the  plaintiff  the  original  assurance 
that  the  staging  was  safe,  the  fact  that 
Prather  was  present  and  ordered  and  super- 
intended the  removal  of  the  last  section  of 
the  roof  when  the  accident  occurred  was 
tantamount  to  a  tacit  assertion  that  it  was 
safe  for  plaintiff  to  proceed  with  the  re- 
moval of  that  section,  and  plaintiff  was  not 
bound  to  search  for  danger,  but  had  a  right 
to  rely  upon  the  judgment  and  discretion 
of  the  defendant's  foreman  that  he  would 
fully  perform  the  measure  of  his  duty  to- 
wards him.  The  plaintiff,  indeed,  knew  to 
a  certain  extent  of  the  defect  in  the  tie 
beam,  but  he  did  not  know  of  the  danger  to 
which  he  was  subjected  by  reason  of  the  de- 
fect, which  Prather  did  or  would  have 
known  had  he  discharged  his  duty  in  this 
regard.  These  principles  are  recognized  in 
the  somewhat  recent  case  of  Bowen  v.  Chi- 
cago, B.  k  K.  C.  R.  Co.  96  Mo.  277,  8  S.  W. 
230,  although  they  were  not  directly  in- 
volved. Sec  the  cases  there  cited,  especially 
Arkerson  v.  Dennison,  117  Mass.  407,  also 
Wood,  Mast.  &  S.  2d  ed.  §§  354,  376.'  And 
in  Bane  v.  Irwin,  172  Mo.  loc  cit.  316,  72 
S.  W.  525,  this  court  said:  'The  plaintiff 
did  not  assume  the  risk  to  which  he  was 
exposed  by  the  negligent  order  of  his  fore- 
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man.  The  plaintiff's  evidence  tended  to 
prove  that  the  foreman  had  lighted  the 
third  shot,  but  had  told  the  plaintiff  he  had 
not  done  so;  that  plaintiff  left  the  foreman 
in  the  immediate  vicinity  of  the  third  shot; 
and  that  plaintiff  had  every  reason  to  rely 
upon  what  Gibbs,  the  foreman,  told  him, 
and  that  the  foreman,  without  waiting  for 
the.  shot  to  explode,  ordered  plaintiff  back 
into  the  dangerous  place.  As  said  by  Judge 
Sherwood  in  Sullivan  v.  Hannibal  k  St.  J. 
R.  Co.  supra,  the  fact  of  the  presence  of  the 
ground  foreman  and  his  order  to  plaintiff 
was  tantamount  to  an  assurance  that  it 
was  safe  for  plaintiff  to  go  back  into  the 
mine,  and  plaintiff  had  a  right  to  rely  on 
the  judgment  of  the  foreman  that  he  would 
perform  his  duty  to  him;  and  especially  is 
it  applicable  in  this  case,  where  plaintiff 
knew  there  were  only  three  shots  prepared 
and  two  had  exploded.  When  he  received 
the  assurance  of  Gibbs,  who  was  last  at  the 
shots,  that  he  had  not  fired  the  third,  it  was 
entirely  reasonable  for  him  to  act  upon  the 
assumption  that  it  was  safe  to  return  and 
fire  the  shot  as  directed  by  the  foreman. 
Plaintiff  did  not  assume  the  risk  of  this 
danger  which  his  foreman  was  bound  to 
know,  and  which  he  did  not  know.  The  two 
men  were  not  on  equality  either  in  service 
or  opportunity  to  know  the  hazard  of  the 
undertaking.'  The  same  principle  is  restated 
in  the  case  of  Herdler  v.  Buck's  Stove  k 
Range  Co.  supra,  136  Mo.  17,  37  S.  W.  115. 
"We  do  not  understand  counsel  for  re- 
spondent to  controvert  the  correctness  of  the 
law'as  before  stated,  but  insist,  as  we  under- 
stand them,  that  the  rule  as  there  announced 
is  not  applicable  to  the  facts  of  this  case. 
Their  contention  being  that  because  the  rec- 
ord discloses  the  fact  that  the  pole  and  wires 
were  not  on  the  premises  where  appellant 
was  required  to  work,  the  respondent  had 
no  authority  or  control  over  the  same,  and 
consequently  had  no  right  to  go  upon  the 
pole  and  wires  for  the  purpose  of  making  an 
inspection  of  them.  This  contention  in  our 
opinion  is  unsound,  for  the  reason  that  the 
dangers  which  make  the  place  where  the 
servant  is  required  to  work  unsafe  need  not 
constitute  a  part  and  parcel  of  the  place 
itself,  but  the  danger  may,  as  is  often  the 
case,  be  separate  and  independent  of  the 
place  itself,  yet  so  near  thereto  as  to  make 
it  reasonably  certain  that  persons  while 
working  there  are  liable  to  come  in  contact 
with  said  nearby  danger  and  be  injured 
thereby.  The  test  is  not  that  the  place 
within  itself  is  reasonably  safe,  but  it  must 
be  reasonably  safe  from  all  internal  and  ex- 
ternal dangers  which  are  liable  to  do  injury 
to  the  servant.  It  might  be  that  the  build- 
ing, for  instance,  in  which  the  servant  is 
'  required  to  work,  is  unusually  strong  and 
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has  no  inherent  defects  or  dangers  what- 
ever; yet  who  would  for  one  moment  con- 
tend that  the  same  building  would  be  a  rea- 
sonably safe  place  for  people  to  work  if  on 
the  adjoining  lot  there  stood  a  much  larger 
and  taller  building  so  weakened  by  storm 
or  fire  that  it  was  on  the  very  verge  of  fall- 
ing on  the  smaller?  Certainly  not,  and  this, 
court  has  so  held,  if  my  memory  serves  me 
correctly,  in  a  case  that  came  from  St.  Louis, 
but  I  have  been  unable  to  lay  my  hands  on 
it  at  the  present  time.  The  same  principle 
underlies  this  class  of  case  that  underlies 
all  others  where  reasonable  care  must  be 
exercised  in  furnishing  reasonably  safe 
places  for  the  use  of  the  public  and  for  all 
persons  who  have  the  right  to  be  upon  the 
premises.  For  instance,  in  the  case  of  Bas- 
sett  V.  St.  Joseph,  53  Mo.  290,  14  Am.  Rep. 
446,  this  court  held  that  municipal  corpora- 
tions were  bound  to  keep  their  streets  in  a 
reasonably  safe  condition,  and,  failing  to  do 
so,  they  would  be  liable  for  all  injuries  re- 
sulting from  their  negligence.  In  that  case 
the  defect  was  not  in  the  street,  but  con- 
sisted of  an  excavation  adjacent  thereto,  the 
close  proximity  of  which  to  the  street  made 
it  dangerous  for  persons  passing  along  there. 
The  court  said  that  the  liability  of  the  city 
'for  damages  caused  by  excavations  is  not 
restricted  to  cases  where  they  actually  ex- 
tend into  the  street.  If  travel  is  thereby 
rendered  dangerous,  the  authorities  are 
equally  bound  to  protect  the  public,  whether 
they  encroach  on  the  highway  or  not.*  That 
case  has  been  followed  in  a  long  list  and  in 
a  great  variety  of  cases.  The  city  in  that 
case  had  no  more  control  over  the  excava- 
tion there  in  question  than  the  respondent 
here  had  over  the  pole  and  wires.  In  fact, 
not  so  much,  for  the  reason  that,  when  the 
railway  company  made  the  contract  with 
Stewart  &  Son  to  construct  the  coal  chute, 
by  implication  it  agreed  that  the  contractors 
and  subcontractor,  the  respondent,  and  their 
employees,  might  go  upon  its  premises  and 
do  all  things  that  were  necessary  to  accom- 
plish that  purpose.  And  the  law  imposed 
the  duty  on  the  railway  company  to  use  no 
dangerous  agencies  in  or  about  the  premises 
that  would  injure  or  kill  such  employees 
while  so  engaged  within  the  scope  of  their 
employment. 

"In  discussing  this  question,  this  court 
in  the  case  of  Ryan  v.  St.  Louis  Transit  Co. 
190  Mo.  loc.  cit.  633,  2  L.R.A.(N.S.)  777,  89 
S.  W.  868,  said:  *It  is  to  be  noted  that 
there  were  no  contractual  relations  between 
the  deceased  husband  of  the  plaintiff  and 
the  defendant  transit  company,  but  it  is 
undisputed  that  the  deceased  was  upon  the 
premises  of  the  company  with  its  knowledge 
and  consent,  and  to  do  a  work  for  which  the 
company  had  contracted  with  the  employer 
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of  the  deceased.  When  the  defendant  com- 
pany made  its  contract  with  the  Cullen  Sl 
Stock  Heating  &  Ventilating  Company  to 
install  the  oil  system  in  the  defendant's 
power  house  upon  plans  and  specifications 
prescribed  by  itself,  it  knew  and  was  bound 
to  anticipate  the  necessity  under  which  the 
heating  and  ventilating  company  rested  of 
sending  its  employees  upon  its  premises  for 
the  purpose  of  installing  the  pipes  upon 
which  the  deceased  was  working  when  he 
was  killed;  and  hence  the  duty  devolved 
upon  the  defendant  of  keeping  the  electrical 
wires  near  which  the  deceased  was  required 
to  work  in  the  performance  of  his  duty  in 
installing  the  oil  pipes  .so  insulated  and 
protected  as  to  be  safe  for  the  deceased  to 
work  in  their  vicinity.'  The  same  ruling 
was  also  made  in  the  case  of  Geismann  v. 
Missouri-Edison  Electric  Co.  173  Mo.  654, 
loc.  cit.  674,  73  S.  VV.  654,  and  in  Clark  v. 
St.  Louis  &  Suburban  R.  Co.  234  Mo.  396, 
137  S.  W.  583,  just  handed  down  by  this 
court.  Under  this  contract  with  tlis  rail- 
way company,  it  became  the  legal  duty  of 
both  the  contractor,  Stewart  &  Son,  and 
the  subcontractor,  the  respondent,  to  make 
inquiry  of  the  railway  company,  and  to  in- 
spect the  premises  and  ascertain  whether 
or  not  there  were  any  such  dangerous 
agencies  connected  with  or  about  the  prem- 
ises which  would  render  them  unsafe  for 
their  employees  while  working  in  or  about 
same.  If  they  failed  to  do  this,  and  there 
existed  such  dangerous  agencies  which  ren- 
dered the  premises  unsafe,  then  they  were 
guilty  of  negligence  toward  their  employees, 
and  would  be  liable  in  damages  to  any  one 
of  them  who  might  be  injured  thereby.  This 
is  elementary,  and  is  but  another  way  of 
stating  the  rule  that  the  master  must  use 
reasonable  care  to  furnish  a  reasonably  safe 
place  for  his  servants  to  work.  [See  case 
cited  under  former  part  of  this  paragraph.] 

We  are  therefore  of  the  opinion  that  the 
appellant  and  respondent  did  not  stand  on 
an  equal  footing  regarding  the  duty  to  in- 
spect the  premises  for  secret  or  hidden  dan- 
gers. That  duty  clearly  rested  upon  the 
master,  the  respondent  in  this  case;  yet 
the  instruction  under  consideration  told 
the  jury  that  respondent  was  under  no 
greater  duty  to  inspect  the  premises  than 
wad  the  appellant.  That  was  clearly  an 
erroneous  declaration  of  th«  law,  and  the 
court  erred  in  so  stating  it  to  the  jury. 

"3.  The  next  insistence  of  counsel  for  ap- 
pellant is  that  instruction  numbered  7,  giv- 
en by  the  court  on  behalf  of  the  respondent, 
is  erroneous.  That  instruction  reads  as  fol- 
lows: 'The  court  instructs  the  jury  that, 
even  though  you  may  believe  from  the  evi- 
dence in  this  case  that  it  was  dangerous  for 
the  defendant   the  Union  Iron  ft   Foundry 
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Company  to  send  its  men  up  amongst  the 
feed  wires  mentioned  in  the  evidence,  and 
to  order  them  to  pass  its  rope  and  tackle 
over  said  feed  wires,  still,  if  you  believe 
from  the  evidence  in  this  case  that  said 
danger  was  a  hidden  or  secret  one,  and  that 
no  warning  had  been  given  to  the  defend- 
ant or  its  foreman,  Armstrong,  of  such  hid- 
den or  secret  danger,  and  that  said  defend- 
ant the  Union  Iron  &  Foundry  Company 
had  na  knowledge  of  such  danger,  then 
your  verdict  should  be  for  the  defendant 
the  Union  Iron  &  Foundry  Company.'  The 
vice  of  this  instruction  consists  in  the 
declaration  that  the  danger  was  a  hidden 
or  secret  one,  and  that  no  warning  had 
been  given  to  respondent  or  its  foreman  of 
such  hidden  danger,  and  that  respondent 
had  no  knowledge  of  such  danger,  then  the 
jury  should  find  for  the  respondent.  It  will 
be  observed  by  reading  this  instruction  that 
it  absolves  respondent  from  all  liability, 
provided  the  danger  in  question  was  hidden 
and  respondent  had  no  personal  knowledge 
thereof,  and  had  not  been  informed  of  its 
existence,  thereby  totally  ignoring  all  duty 
that  rested  upon  respondent  or  its  foreman, 
to  make  an  inspection  of  the  premises,  and 
to  inquire  regarding  all  hidden  or  secret 
dangers  that  might  be  in  or  about  the  place 
where  respondent's  servants  were  required 
to  work.  This  duty  to  inspect  the  premises 
by  the  master  was  quite  fully  considered  in 
the  previous  paragraph,  and  what  was  there 
said  need  not  be  here  repeated.  We  are 
therefore  of  the  opinion  that  this  instruc- 
tion was  erroneous,  and  should  not  have 
been  given. 

"4.  The  final  contention  of  counsel  for 
appellant  is  that  the  court  erred  in  giving 
for  respondent  instruction  numbered  8, 
which  reads  as  follows:  'The  court  in- 
structs the  jury  that  a  master,  in  sending 
his  servants  to  work  upon  the  premises  of 
another  over  which  said  master  had  no 
control,  but  said  premiseb  remain  under  the 
control  of  and  in  the  possession  of  the  own- 
er, does  not  assume  the  responsibility  to 
the  servant  for  secret  and  hidden  dangers, 
and  that  it  is  the  duty  of  the  owner  of  such 
premises  to  warn  said  master  and  his  serv- 
ants of  such  hidden  dangers,  and  if  the 
said  owner  does  not  warn  Ij^e  master  or  his 
servants  of  said  danger,  and  if  the  master 
has  no  actual  knowledge  of  said  hidden  or 
secret  danger,  then  said  master  is  not  re- 
sponsible or  accountable  for  injuries  to  his 
servant  or  servants  arising  solely  from  said 
hidden  and  secret  dangers.'  As  an  ab- 
stract proposition  of  law  the  rule  stated  in 
this  instruction  may  be  sound;  but,  when 
applied  to  the  facts  of  this  case,  it  does  not 
correctly  declare  the  law  applicable  hereto, 
as  has  been  repeatedly  announced  by  this 
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court.  We  discusser  this  question  fully  in 
the  second  and  third  paragraph  of  this 
opinion,  where  it  is  held  that,  where  the 
danger  is  so  near  the  place  where  the  em- 
ployees are  required  to  work  as  to  menace 
their  lives  or  limbs,  the  duty  rested  upon 
the  railway  company  to  notify  the  con- 
tractor, and  for  the  contractor  or  subcon- 
tractor to  inspect  and  notify  appellant  of 
all  secret  or  hidden  dangers  that  might  be 
known  or  discovered  thereby.  This  in- 
struction exempts  respondent  of  that  duty, 
and  is  for  that  reason  erroneous.  [Ryan 
V.  St.  Louis  Transit  Co.  -supra;  Geismann 
V.  Missouri-Edison  Electric  Co.  supra,  173 
Mo.  674,  73  S.  W.  654;  Clark  v.  St.  Louis 
&  Suburban  R.  Co.  supra.] 

"We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed  and  the  cause 
remanded.     It  is  so  ordered. 

"All  concur.  Graves,  J.,  in  result.** 


TEXAS  supreme:  court. 

DENISON  LIGHT  &  POWER  COMPANY, 
Impleaded,  etc.,  Plff.  in  Err., 

V. 

B.  B.  PATTON. 

(—  Tex.  — ,  154  S.  W.  540.) 

Electricity  —  light  company  —  duty  to 
telephone  employee. 

An  electric  light  company  which  knows 
that  an  employee  of  a  telephone  company 
has  made  use  of  one  of  the  light  company's 
poles  to  repair  the  telephone  line  which 
overhangs  the  light  company's  wires  at  that 
point,  and  that  the  work  is  not  completed 
at  close  of  working  hours,  and  has  reason 
to  believe  that  he  will  return  to  complete 
the  work  on  the  following  morning,  is  un- 
der no  obligation  to  keep  the  line  safe  for 
his  use,  and  therefore  cannot  be  held  liable 
for  turning  on  the  current  while  he  is  work- 
ing at  that  point,  to  his  injury,  without  ac- 
tual knowledge  that  he  is  thereby  put  in 
peril. 

(March  12,  1913.) 

Note.  —  Electricity,  Liability  for  injury 
of  employees  of  another  company 
while  on  defendant's  poles,  or  poles 
used  jointly. 

As  to  liability  of  master  for  injury  to 
servant,  employed  as  lineman,  through  de- 
fect in  pole  or  its  appurtenances,  see  notes 
to  Lynch  v.  Saginaw  Valley  Traction  Co. 
21  L.R.A.(N.S.)  774,  and  Consolidated  Gas, 
Electric  Light  &  P.  Co.  v.  Chambers,  26 
L.R.A.(N.S.)    509. 

As  to  duty  of  master  with  respect  to  prop- 
erty of  stranger  onto  which  he  sends  his 
servant  to  work,  see  note  to  Wilson  v.  Val- 
ley Improv.  Co.  ante,  271* 


304 


TEXAS  SUPREME  COURT. 


Mab^ 


17^  RROR  to  the  Court  of  Civil  Appeals  for 
J  the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Grayson  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damage  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  as  the 
result  of  an  electrical  shock  while  in  the 
discharge  of  the  duties  of  his  employment, 
which  brought  him  into  proximity  with  the 
electric  wires  of  the  Denison  Light  &  Power 
Company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  P.  Ijawther  and  Head« 
Smith,  Hare,  &  Head,  for  plaintiff  in 
error : 

No  legal  duty  rests  upon  the  owner  of  a 
property   or   business  to  exercise  ordinary 


care  in  its  use  or  conduct  for  the  safety  of 
intruders,  trespassers,  or  bare  licensees,  who, 
without  invitation  or  inducement,  and  solely 
for  their  own  purposes  and  convenience,  and 
in  the  prosecution  of  their  own  business,  go 
upon  the  premises. 

Glaser  v.  Rothschild,  106  Mo.  App.  418, 
80  8.  W.  334;  Belt  R.  Co.  v.  Banicki,  102 
111.  App.  642;  Currier  v.  Dartmouth  College, 
64  C.  C.  A.  430,  117  Fed.  44;  Fredenburg 
V.  Baer,  89  Minn.  241,  94  N.  W.  683,  14  Am. 
Neg.  Rep.  97;  Dixon  v.  Swift,  98  Me.  207, 
56  Atl.  761,  15  Am.  Neg.  Rep.  314. 

The  owner  of  property  owes  no  legal  duty 
to  a  trespasser  or  a  mere  licensee  other  than 
to  refrain  from  wantonly  or  wilfully  injur- 
ing him. 

Stamford  Oil  Mill  Co.  v.  Barnes,  103  Tex. 


As  to  liability  of  master  for  injuries 
caused  by  dangerous  conditions  existing 
near  place  of  work,  see  note  to  Clark  v. 
Union  Iron  &  Foundry  Co.  ante,  295. 
•  No  other  case  has  been  found  presenting 
facts  similar  to  Denison  Liqht  &  P.  Co.  v. 
Patton,  in  which  it  was  contended  that 
an  electric  company  was  negligent  in  turn- 
ing on  the  current  upon  its  wires,  and 
causing  injury  to  the  employee  of  another 
company  while  working  upon  its  pole,  where 
he  had*  no  right  to  be,  merely  because  it 
had  knowledge  that  he  was  using  the  pole 
at  a  point  where  the  two  lines  were  in  close 
proximity,  and  that  the  work  was  not  com- 
pleted at  the  close  of  working  hours,  and 
had  reason  to  believe  that  he  might  return 
to  complete  the  work  on  the  following  morn- 
ing. 

In  Louisville  Home  Teleph.  Co.  v.  Beeler, 
126  Ky.  366,  101  S.  VV.  397,  it  was 
held  that  a  telephone  company  owes  no 
duty  to  the  employees  of  another  com- 
pany to  keep  its  poles  in  a  reasonably  safe 
condition  to  work  upon,  and  cannot  be  held 
liable  for  negligence  resulting  in  the  death 
of  an  employee  of  another  company,  in 
the  absence  of  proof  of  a  contract  or  ar- 
rangement whereby  the  employees  of  the 
other  company  were  permitted  to  go  upon 
its  poles  and  wires,  or  knowledge  on  the 
part  of  the  owner  that  the  employee  of  the 
other  company  was  to  go  upon  its  lines. 

To  the  same  eflfect  is  Augusta  R.  Co.  v. 
Andrews,  89  Ga,  653,  16  S.  K.  203,  14  Am. 
Neg.  Cas.  201,  which  held  that  plaintiff's 
declaration,  which  failed  to  allege  that  he 
had  permission  from  the  owner  of  the 
electric  system  on  which  he  had  entered 
at  the  time  he  was  injured,  to  come  in 
contact  with  its  wires,  or  to  climb,  its  pole 
in  the  prosecution  of  his  business  for  an- 
other company,  or  that  defendant  knew  of 
his  presence  at  the  scene  of  the  injury, 
set  forth  no  cause  of  action. 

Duty    to    employees    where    different    com- 
panies use  the  same  pole. 

The  following  cases  announce  the  rule 
that  a  company  maintainins  wires  over 
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which  a  dangerous  current  of  electricity 
passes  upon  a  pole  used  jointly  by  others 
IS  bound  to  know  that  linemen  of  the  other 
companies  may  come  in  contact  with  its 
wires,  and  must  use  reasonable  care  in  in- 
sulating such  wires  for  their  protection. 
Illinffsworth  v.  Boston  Electric  Light  Co. 
161  Mass.  583,  25  L.RA.  552,  37  N.  E. 
778;  Baker  v.  Boston  Electric  Light  Co. 
178  Mass.  503,  60  N.  E.  2;  Newark  Electric 
Light  &  P.  Co.  V.  Garden,  37  L.R.A.  725, 
23  C.  C.  A.  649,  39  U.  S.  App.  416,  78  Fed. 
74;  Beaning  v.  South  Bend  Electric  Co. 
45  Ind.  App.  261,  90  N.  E.  786;  Knowlton 
V.  Des  Moines  Edison  Light  Co.  117  Iowa, 
451,  90  N.  W.  818;  Wagner  v.  Brooklyn 
Heights  R.  Co.  69  App.  Div.  349,  74*  N.  Y. 
Supp.  809,  affirmed  without  opinion  in  174 
N.  Y.  520,  66  N.  E.  1117;  Mangan  v. 
Hudson  River  Teleph.  Co.  50  Mi^c.  388, 
100  N.  Y.  Supp.  539;  Standard  Light  &  P. 
Co.  V.  Muncey,  33  Tex.  Civ.  App.  416,  76 
S.  W.  931;  Dallas  Electric  Co.  v.  Mitchell, 
33  Tex.  Civ.  App.  424,  76  S.  W.  935;  Mu- 
solf  V.  Duluth  Edison  Electric  Co.  108  Minn. 
369,  24  L.R.A.(N.S.)   451,  122  N.  W.  499, 

In  Knowlton  v.  Des  Moines  Edison  Light 
Co.  117  Iowa,  451,  90  N.  W.  818,  it  was 
said  that  "in  view  of  the  highly  dangerous 
character  of  an  electrical  current  of  such 
power  as  to  operate  arc  lights,  which  was 
in  this  case  shown  to  be  of  about  2,500 
voltage,  the  exercise  of  reasonable  care  on 
the  part  of  defendant  involved  the  use  of  a 
high  degree  of  diligence  and  foresight  in 
the  construction  and  maintenance  of  its 
lines  in  a  safe  condition." 

Other  cases  have  stated  the  rule  that  it 
is  the  dutv  of  a^ompany  maintaining  wires 
over  which  a  dangerous  current  of  electric- 
ity passes  to  use  the  highest  degree  of  care 
and  skill  which  might  be  used  under  the 
same  or  similar  circumstances  so  to  in- 
sulate or  protect  its  wires  as  to  make  them 
free  from  danger.  Bowling  Green  Gaslight 
Co.  v.  Dean,  142  Ky.  678,  134  S.  W.  1115; 
Von  Trebra  v.  Laclede  Gaslight  Co.  209 
Mo.  648,  108  S.  W.  559;  Trout  v.  Laclede 
Gaslight  Co.  151  Mo.  App.  207,  132  S.  W. 
58,  affirmed  in  160  App.  Div.  604,  140  S.  W. 
1198,  cited  with  approval  and  followed  in 
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409,  31  L.R.A.(X.S.)  1218,  128  S.  W.  375, 
Ann.  Cas.  1913A,  111;  Burnett  v.  Ft.  Worth 
Light  &  P.  Co.  102  Tex.  31,  19  L.R.A.(N.S.) 
504,  112  S.  W.  1040;  Louthian  v.  Ft.  Worth 
&  D.  C.  K  Co.  60  Tex.  Civ.  App.  613,  111 
S.  W.  665;  Dobbins  v.  Missouri,  K.  &  T.  R. 
Co.  91  Tex.  62,  38  L.R.A.  673,  66  Am.  St. 
Rep.  856,  41  S.  W.  62;  San  Antonia  &  A.  P. 
R.  Co.  V.  Morgan,  92  Tex.  102,  46  S.  W.  28; 
Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  90 
Tex.  65,  32  L.R.A.  826,  36  S.  W.  430;  Gal- 
veston Oil  Co.  V.  Morton,  70  Tex.  404,  8  Am. 
St.  Rep.  611,  7  S.  W.  756;  Means  v.  Southern 
California  R.  Co.  144  Cal.  473,  77  Pac.  1001, 
Ann.  Cas.  206,  17  Am.  Neg.  Rep.  1;  Morris 
▼.  Rounsaville,  132  Ga.  462,  131  Am.  St. 
Rep.  207,  64  S.  E.  473;  Pauckner  v.  Wakem, 
231  lU.  276,  14  L.R.A.(N.S.)  1118,  83  N.  E. 


203;  Weitzmann  v.  A.  L.  Barber  Asphalt 
Co.  190  N.  Y.  452,  123  Am.  St.  Rep.  560, 
83  N.  E.  479;  Illinois  C.  R.  Co.  v.  Hopkins, 
200  111.  122,  65  N.  E.  657;  13  Am.  Neg.  Rep. 
15;  Gibson  v.  Leonard,  143  111.  182,  17 
L.R.A.  588,  36  Am.  St.  Rep.  376,  32  N.  E. 
182;  Davis  v.  Bonaparte,  137  Iowa,  196,  114 
N.  W.  899;  Stevens  v.  Nichols,  155  Mass. 
472,  15  L.R.A.  459,  29  N.  K  1150;  Cahill  v. 
Layton,  57  Wis.  600,  46  Am.  Rep.  46,  16  N. 
W.  1;  Wilmot  v.  McPadden,  79  Conn.  367, 
19  Iv.R.A.(N.S.)  1101,  65  Atl.  160;  Brown 
V.  Thomas  Blackwell  Coal  &  Min.  Co.  124 
Ky.  324,  99  S.  W.  299;  Shaw  v.  Goldman, 
116  Mo.  App.  332,  92  S.  W.  167;  McManus 
V.  Thing,  194  Mass.  362,  80  N.  E.  488;  Nor- 
folk &  W.  R.  Co.  V.  Stegall,  105  Va.  538, 
64  S.  E,  21 ;  Herzog  v.  Hemphill,  7  Cal.  App. 


Downs  V.  Missouri  &  K.  Teleph.  Co.  161 
Mo.  App.  274,  143  S.  W.  889,  reaffirming 
same  case  on  former  appeal,  145  Mo.  App. 
173,  130  S.  W.  472. 

And  in  Gentzkow  v.  Portland  R.  Co.  54 
Or.  114,  135  Am.  St.  Rep.  821,  102  Pac. 
614,  it  was  said  that  one  employing  in  its 
business  an  agency  so  deadly  and  danger- 
ous as  electricity  is  held  to  exercise  the 
utmost  degree  of  care  in  the  construction, 
maintenance,  inspection,  and  repair  of  its 
wires,  so  as  to  keep  them  harmless  at  places 
where  persons  are  liable  to  come  in  con- 
tact with  them;  and  that  its  duty  is  not 
in  any  respect  lessened  with  reference  to 
the  servant  of  another  company  because, 
by  reason  of  some  agreement  or  license,  it 
is  permitted  to  attach  its  wires  to  a  pole 
belonging  to  another  company. 

So,  in  Hodgins  v.  Bay  City,  156  Mich. 
687,  132  Am.  St.  Rep.  546,  121  N.  W.  274, 
it  was  held  that  a  city  which  maintained 
its  electric  light  wires  upon  the  poles  of  a 
telephone  company  was  charged  with  tho 
highest  degree  of  care  in  furnishing  a  safe 
wire  in  the  first  instance,  and  in  making 
sufficient  inspections  and  of  sufficient  fre- 
quency to  keep  the  wires  in  a  reasonably 
safe  condition;  and  an  employee  of  the 
telephone  company  was  entitled  to  regard 
the  wires  as  safe  and  properly  insulated, 
and  a  failure  to  examine  aB  to  their  dan- 
gerous condition  was  not,  as  a  matter  of 
law,   contributory  negligence. 

It  should  be  observed  that  in  Illings- 
worth  V.  Boston  Electric  Light  Co.  161 
Mass.  583,  26  L.R.A.  552,  37  N.  E.  778,  and 
some  of  the  other  cases  announcing  the  rule 
that  the  duty  in  such  case  is  ordinary  care, 
that  that  was  all  that  was  necessary  for  the 
court  to  decide,  it  not  being  necessary  to 
determine  what  was  ordinary  care  under 
the  circumstances,  and,  as  shown  in  Knowl- 
ton  y.  Des  Moines  Edison  Light  Co.  supra, 
in  view  of  the  highly  dangerous  character 
of  wires  charged  with  electrical  current, 
the  exercise  of  reasonable  care  involves  the 
use  of  a  high  degree  of  diligence  in  the 
construction  and  maintenance  of  the  line 
in  a  safe  condition,  so  that  there  is  practi- 
cally no  distinction  between  the  cases  here 
46  L.R.A.(N.S.)  20 


cited  except  as  to  the  manner  of  stating 
the  rule. 

It  has  been  held  that  where  a  pole  is 
used  jointly  to  sustain  the  electric  wires 
of  two  or  more  companies,  each  company  is, 
with  respect  to  such  use,  charged  with  the 
same  duty  toward  employees  of  the  other 
as  to  its  own.  Cincinnati  Gas  &  Electric 
Co.  V.  Archdeacon,  80  Ohio  St.  27,  88  N.  E, 
125,  21  Am.  Neg.  Rep.  251. 

But  the  duty  to  insulate  for  the  protec- 
tion of  employees  of  another  company  who 
may  come  in  contact  with  the  wires  does  not 
exist  as  to  parts  of  the  line  where  no  one 
could  reasonably  be  expected  to  come  in 
contact  with  the  wire.  Hector  v.  Boston 
Electric  Light  Co.  174  Mass.  212,  75  Am. 
St.  Rep.  300,  54  N.  E.  539,  6  Am.  Neg. 
Rep.   556. 

So,  a  railway  company  is  not  liable  for 
negligence  to  an  employee  of  another  com- 
pany who  was  injured  while  attempting  to 
tighten  one  of  its  wires  without  its  per- 
mission, but  the  highest  duty  it  owed  to 
him  was  not  wilfully  or  wantonly  to  injure 
him.  Sias  v.  Lowell,  L.  &  H.  Street  R.  Co. 
179  Mass.  343,  60  N.  E.  974. 

In  the  following  cases  recoveries  were 
denied  upon  the  ground  of  contributory  neg- 
ligence; and  the  duty  and  degree  of  care 
to  be  exercised  toward  employees  of  an- 
other company  were  not  discussed.  Colum- 
bus R.  Co.  v.  Dorsey,  119  Ga.  363, 
46  S.  E.  635,  15  Am.  Neg.  Rep.  500;  Milne 
V.  Providence  Teleph.  Co.  29  R.  T.  504,  72 
Atl.  716;  Leque  v.  Madison  Gas  &  Electric 
Co.  133  Wis.  647,  113  N.  W.  946. 

Of  course,  where  one  company  is  main- 
taining its  wires  upon  the  poles  of  another 
company  without  the  latter's  consent,  ex- 
cept that  implied  through  its  passive  ac- 
quiescence, and  without  compensation,  ac- 
commodation, or  benefit  to  the  owner,  so 
that  the  company  and  its  employees,  in 
going  upon  and  using  the  poles,  are  men? 
volunteers  or  naked  licensees,  the  owner 
of  the  poles  owes  them  the  sole  duty  of 
abstaining  from  inflicting  intentional  or 
wanton  injury.  Heskell  v.  Auburn  Light, 
Heat  &  P.' Co.  200  N.  Y.  86,  102  N.  E.  640. 

In  the  following:  cases  the  alleged  liabil- 
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116,  93  Pac.  899;  Berlin  Mills  Co.  v.  Cro- 
teau,  32  C.  C.  A.  126,  50  U.  S.  App.  419,  88 
Fed.  862;  Cumberland  Teleg.  &  Teleph.  Co. 
V.  Martin,  116  Ky.  554,  63  L.R.A.  469,  105 
Am.  St.  Rep.  229,  76  S.  W.  394,  77  S.  W.  718. 

Messrs.  C  J.  Smith  and  John  C.  Wall, 
for    defendant    in    error: 

If  two  electrical  companies  use  joint  poles 
for  their  wires,  each  must  exercise  ordinary 
care  to  prevent  injury  to  the  servants  of 
the  other,  who  may  go  on  and  about  such 
poles  about  the  work  of  their  employer. 

Standard  lAght  &  P.  Co.  v.  Muncey,  33 
Tex.  Civ.  App.  416,  76  S.  W.  931 ;  Dallas  Elec- 
tric Co.  V.  Mitcliell,  33  Tex.  Civ.  App.  424, 
76  S.  W.  93.5;  Atlanta  Consol.  Street  R.  Co. 
V.  Owings,  97  Ga.  663,  33  L.R.A.  798,  25  S. 
E.  377;  Ulingsworth  v.  Boston  Electric 
Light  Co.  161  Mass.  583,  25  L.R.A.  552,  37 
N.  E.  778;  Newark  Electric  Light  &  P.  Co. 
V.  Garden,  37  L.R.A.  725,  23  C.  C.  A.  649, 
39  U.  S.  App.  416,  78  Fed.  74;  15  Cyc.  474; 
International  Light  &  P.  Co.  v.  Maxwell,  27 
Tex.  Civ.  App.  294,  65  S.  W.  78;  City  Elec- 
tric Street  R.  Co.  v.  Conery,  61  Ark.  381, 
31  L.R.A.  570,  54  Am.  St.  Rep.  262,  33  S. 
W.  426;  United  Electric  R.  Co.  v.  Shelton, 
89  Tenn.  423,  24  Am.  St.  Rep.  614,  14  S.  W. 
864;  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Ware,  115  Ky.  581,  74  S.  W.  289. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

B.  B.  Patton,  the  plaintiff  in  the  trial 
court,  was  a  lineman  in  the  employ  of  the 
Southwestern  Telegraph  &  Telephone  Com- 
pany in  the  city  of  Denison,  and  brought 
this  suit  against  that  company  and  .  the 
Denison  Light  &  Power  Company,  herein 
designated  for  convenience  as  the  Telephone 
Company  and  Light  Company,  respectively, 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  as  the 
result  of  an  electrical  shock  received  on 
October  23,  1908,  while  in  the  discharge  of 


the  duties  of  bis  employment.  The  trial 
resulted  in  a  peremptory  instruction  in 
favor  of  the  Telephone  Company  and  a  ver- 
dict and  judgment  for  the  plaintiff  against 
the  Light  Company,  on  whose  appeal  the 
judgment  was  affirmed  by  the  honorable 
court  of  civil  appeals. 

Both  companies  maintained  and  operated 
their  systems  in  the  city  of  Denison,  having 
their  wires  stretched  on  poles  located  in  the 
streets.  A  pole  of  the  Light  Company  stood 
at  the  corner  of  Hull  street  and  Austin  ave* 
nue,  about  midway  between  two  poles  of  thii 
Telephone  Company,  and,  being  lower  thar» 
such  poles,  the  wires  of  the  Light  Company 
at  that  point  were  beneath  those  of  the  Tele* 
phone  Company,  which  consisted  of  a  cable 
containing  several  wires  attached  to  a  mes- 
senger wire,  but  in  close  proximity  to  them. 
A  violent  storm  occurred  on  October  21st, 
as  the  result  of  which  the  telephone  cable 
sagged  at  this  corner  of  the  streets  and 
came  in  contact  with  the  wires  of  the  Light 
Company,  causing  a  hole  to  be  burned  in  the 
cable.  Patton,  with  two  coemployees,  was 
sent  out  by  the  Telephone  Company  on  the 
following  day  to  discover  and  repair  defects 
in  its  wires,  and,  upon  reaching  this  corner, 
discovered  the  contact  of  the  wires  and  the 
condition  of  the  telephone  cable.  They 
effected  a  temporary  repair  of  the  cable,  and 
relieved  the  contact,  and  further  separated 
the  wires  of  the  two  companies  by  fasten- 
ing a  cross-arm  near  the  top  of  the  Light 
Company  pole  located  at  the  corner  of  the 
streets,  and  placing  the  telephone  cable  and 
messenger  wire  upon  it,  thus  raising  them 
about  3^  feet  above  the  top  of  the  Light 
Company  pole,  and  accordingly  some  dis- 
tance above  the  Light  Company  wires,  leav- 
ing them  in  this  condition  about  5:30  in  the 
afternoon,  with  the  intention  of  returning 
the  next  day  and  completing  the  repairs 
upon  the  telephone  cable.  Just  as  they 
were  leaving,  O.  P.  Sammon,  the  chief  line- 


ity  was  predicated  upon  negligence  in  re- 
spect to  the  condition  of  the  poles  and  cross- 
arms  rather  than  in  respect  to  the  escape 
of  electricitv  itself. 

A  telephone  company  is  liable  for  injury 
to  an  employee  of  another  company  which 
makes  use  of  its  pole,  by  the  breaking  of 
the  pole,  while  he  was  removing  the  wires, 
due  to  its  defective  condition  not  discov- 
erable by  mere  observation  notwithstand- 
ing the  fact  that  it  was  engaged  in  repla- 
cing the  old  poles  and  gave  a  general 
warning  to  the  workmen  to  be  careful 
while  removing  the  wires.  Aaron  v.  Mis- 
souri &  K.  Teleph.  Co.  post,  309. 

An  electric  company  w^hich  maintains 
cross-arms  and  wires  on  another's  pole  is 
not  liable  for  injury  to  an  employee  of  a 
third  company,  which  also  makes  use  of 
the  pole,  bv  the  breaking  of  a  cross-arm 
45  L.R.A.  (N.S.) 


under  his  weight,  if  it  is  not  aware  of  its 
defective  condition,  and  the  defect  could 
have  been  detected  by  the  injured  person  by 
proper  inspection  as  readily  as  by  the  com- 
pany. Consolidated  Gas  Electric  Light  &. 
P.  Co.  V.  Chambers,  112  Md.  324.  26  L.R.A. 
(N.S.)    609,   75   Atl.   241. 

In  New  York  &  X.  J.  Teleph.  Co.  v. 
Speicher,  59  N.  J.  L.  23.  39  Atl.  661, 
affirmed  without  opinion  in  60  N.  J.  L,  242, 
41  Atl.  1116,  it  was  held  that  a  telephom; 
company  was  not  liable  for  injury  to  an 
employee  of  a  city  which  makes  use  of  its 

f)oles,  by  the  breaking  of  a  cross-arm  under 
)is  weight  upon  tlie  ground  that  no  invita- 
tion to  use  the  cross-arms  in  climbing  the 
pole  can  be  deemed  to  be  extended  to  the 
lineman  as  the  sole  object  of  the  cross-arma 
is  to  carrv  the  wires.  A..  Xu  R- 
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man  of  the  Light  Company,  came  up  and 
observed  what  they  had  done,  and  the  situa- 
tion of  the  cable  and  wires  as  left  by  them. 
On  the  following  morning  Patton  returned 
to  the  place  to  complete  his  work  upon  the 
cable,  went  up  the  Light  Company's  pole, 
upon  the  cross-arm  of  which  he  and  his  com- 
panions had  rested  the  Telephone  Company's 
messenger  wire  and  cable,  and  attached  to 
the  messenger  wire  and  suspended  beneath 
the  cable,  as  thus  situated,  a  swinging  plat- 
form, upon  which  he  seated  himself  with 
hia  feet  banging  below  it  and  began  to  re- 
pair the  cable.  Patton's  testimony  was  that 
the  platform,  as  thus  located,  rested  upon  a 
wire  or  wires  of  the  Light  Company. 
Shortly  afterward,  while  in  this  situation 
and  80  engaged,  he  received  the  shock  from 
a  wire  of  the  Light  Company  that  caused 
his  injuries,  due  either  to  the  platform  com- 
ing in  contact  with  and  resting  upon  the 
wire,  or  his  feet  or  legs  coming  in  contact 
with  it.  The  current  that  caused  the  shock 
he  received  was  turned  on  at  the  direction  of 
Sammon  by  telephone  from  a  point  in  the 
residence  circuit  of  the  Light  Company, 
where  he  was  at  the  same  time  engaged  in 
some  repairs  for  the  Light  Company,  as  a 
test  to  enable  him  to  know  whether  the  serv- 
ice of  the  Light  Company  was  in  order. 
Sammon  had  no  actual  knowledge  of  any 
purpose  on  Patton's  part  to  return  to  this 
place  and  complete  the  repairs  to  the  cable 
that  morning,  nor  did  he  have  any  such 
knowledge  of  Patton's  situation  or  that  he 
was  at  work  upon  the  cable  at  the  time  he 
ordered  the  current  turned  on.  Patton  was 
an  experienced  lineman,  and  knew  the  dan- 
ger of  coming  in  contact  with  a  live  electric 
wire. 

The  charge  of  the  court,  which  is  assailed 
by  the  Light  Company,  the  plaintiff  in  error, 
was  as  follows :  "If  you  believe  from  the  evi- 
dence that  on  the  evening  of  October  22, 1908, 
plaintiff,  with  other  linemen  of  said  Tele- 
phone Company,  found  it  necessary  to  repair 
a  cable  of  the  said  Telephone  Company  at 
or  near  the  corner  of  Hull  street  and  Austin 
avenue,  and  if  you  further  believe  from  the 
evidence  that  certain  wires  of  the  Denison 
Light  k  Power  Company  were  in  close 
proximity  to  the  said  cable  at  the  place 
where  said  repairs  were  to  be  made,  and 
had  been  in  such  close  proximity  for 
some  time  prior  thereto,  and  that  such 
condition  at  this  place  was  known  to 
the  Denison  Light  &  Power  Company; 
and  if  you  further  believe  from  the  evidence 
that  on  said  afternoon  certain  work  and 
temporary  repairs  were  done  upon  said  cable 
at  said  place,  and  if  you  further  believe 
from  the  evidence  that  one  Sammon,  line 
foreman  for  the  Denison  Light  &  Power 
Company,  on  said  afternoon  saw  the  condi- 
45  L.R.A.(N.S.)      . 


tions  of  the  various  wires  and  cable  at  said 
place,  and  the  work  that  said  lineman  had 
done,  and  if  you  further  believe  from  the 
evidence  that  it  reasonably  appeared  to  said 
Sammon  that  the  said  lineman  would  prob- 
ably return  on  the  morning  of  the  23d  to 
complete  the  repairs  on  said  cable,  and  that 
said  work  would  be  attended  with  grave 
danger  to  said  lineman  if  a  current  of  elec- 
tricity were  turned  onto  said  wires  at  said 
place;  and  if  you  further  believe  from  the 
evidence  that  on  the  morning  of  October  23, 
1908,  the  said  lineman  returned  to  said  place 
to  complete  the  work  on  said  cable,  and  that 
to  do  said  work  it  was  necessary  to  fasten 
a  platform  on  the  messenger  wire  that  held 
up  said  cable,  and  that  said  platform  was 
fastened  to  said  messenger  wire  near  to  a 
pole  of  the  Denison  Light  &  Power  Com- 
pany; and  if  you  further  believe  from  the 
evidence  that  the  plaintiff  took  his  position 
on  said  platform  and  engaged  in  the  work 
of  repairing  said  cable,  and  while  he  was 
so  engaged  in  said  work  the  said  Sammon 
ordered  a  current  of  electricity  turned  onto 
the  electric  light  wires  that  were  at  said 
place,  and  that  by  reason  thereof  plaintiff 
received  a  shock  of  electricity  from  said 
wires  into  which  said  electricity  had  been 
so  turned,  and  that  from  the  effect  of  said 
shock  plaintiff  was  caused  to  fall  and  slip 
to  the  ground,  and  thereby  injured,  either 
by  the  said  shock  or  fall,  or  both  by  said 
shock  and  fall;  and  if  you  further  believe, 
from  the  evidence  that  in  causing  said  cur- 
rent of  electricity  to  be  turned  into  said 
wires  at  said  time  the  said  Denison  Light 
&  Power  Company  was  guilty  of  negligence, 
that  is,  did  that  which  a  person  of  ordinary 
care  and  prudence  situated  and  circum- 
stanced and  with  the  knowledge  you  find 
from  the  evidence  the  said  Sammon  had  on 
said  occasion  would  not  have  done,  and  that 
such  negligence,  if  any,  was  the  direct  and 
proximate  cause  of  plaintiff's  injuries,  if 
any, — you  will  find  for  plaintiff,  and  assess 
his  damages  as  hereinafter  directed,  unless 
you  should  find  for  said  Denison  Light  &, 
Power  Company  under  other  instructions 
given  you."  It  will  be  observed  that  the 
only  act  of  alleged  negligence  submitted  by 
the  charge  was  that  of  Sammon  in  ordering 
the  current  of  electricitv  turned  on  the 
Light  Company's  wires  while  the  plaintiff 
was  at  work  upon  the  telephone  cable,  with 
the  platform,  upon  which  he  was  seated  at 
the  time,  so  located  by  himself  as  to  rest 
upon  the  wires  of  the  Light  Company,  thus 
necessarily  exposing  him  to  danger  from 
them  when  charged  with  electricity. 

Xegligcnce  is  constituted  only  through 
failure  to  discharge  a  duty.  If,  under  the 
conditions  and  circumstances  named  in  the 
charge,  the   Light  Company  owed   plaintiff 
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the  duty  of  ordinary  care  to  make  its  own 
structures  safe  for  his  use  while  so  engaged 
at  work  upon  the  telephone  cable,  the  find- 
ing of  the  jury  that  the  turning  of  the  cur- 
rent on  its  wires  amounted  to  a  breach  of 
that  duty  concludes  the  question  of  the  com- 
pany's liability.  On  the  contrary,  if,  under 
buch  circumstances,  the  law  did  not  impose 
that  duty  upon  it,  its  act  did  not  amount 
to  negligence,  and  no  recovery  can  be  predi- 
cated upon  it.  The  charge,  in  substance,  em- 
bodies the  proposition,  for  it  in  effect  so  in- 
structed the  jury,  that  such  duty  rested 
upon  the  Light  Company  if  it  knew  of  the 
close  proximity  of  the  wires  of  the  two  com- 
panies at  that  place,  and  it  reasonably  ap- 
peared to  Sammon,  its  employee,  that  the 
plaintiff  would  probably  return  there  to 
complete  his  work  upon  the  telephone  cable 
at  the  time  he  was  injured;  and  its  correct- 
ness, therefore,  depends  upon  whether  these 
conditions  were  effective  in  law  to  impose 
the  duty. 

In  all  such  cases  the  relationship  between 
the  parties  determines  the  measure  of  the 
duty,  and  this  question  must  be  resolved  by 
ascertaining  the  relation  that  existed  be- 
tween Patton  and  the  Light  Company  at  the 
time  of  the  injury.  Patton  was  the  em- 
ployee of  the  Telephone  Company,  and  at  the 
time  engaged  in  a  work  that  was  solely  for 
its  benefit.  To  perform  that  work  he  made 
use  of  the  Light  Company's  property  in  go- 
ing upon  its  pole,  placing  the  telephone  cable 
upon  a  cross-arm  attached  to  it,  and  sus- 
pending his  platform  beneath  the  cable  in 
this  situation,  so  as  to  bring  himself  in 
contact  with  the  Light  Company's  wires. 
The  dangerous  situation  was  produced  by 
himself,  and  resulted  from  the  use  he  made 
of  the  Light  Company's  property.  If  Patton 
had  the  right  to  make  such  use  of  the  prop- 
erty, a  relationship  was  created  that  im- 
posed upon  the  Light  Company  the  duty  of 
exercising  care  to  protect  him  from  injury 
that  might  result  from  turning  an  electric 
current  on  its  wires.  But,  under  the  settled 
law  of  this  state,  the  owner  of  premises  is 
under  no  general  duty  to  exercise  care  to 
make  them  safe  for  the  use  of  others  com- 
ing thereon  without  authority,  invitation, 
or  allurement.  Stamford  Oil  Mill  Co.  v. 
Barnes,  103  Tex.  409,  31  L.R.A.(N.S.)  1218, 
128  S.  W.  375,  Ann.  Cas.  1913  A,  111 ;  Green- 
ville V.  Pitts,  102  Tex.  1,  14  L.R.A.(N.S.) 
079,  132  Am.  St.  Rep.  843,  107  S.  W.  50; 
Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  90  Tex. 
Q5,  32  L.R.A.  825,  36  S.  W.  430;  San  An- 
tonio &  A.  P.  R.  Co.  v.  Morgan,  92  Tex.  98, 
46  S.  W.  28;  Galeston  Oil  Co.  v.  Morton, 
70  Tex.  400.  8  Am.  St.  Rep.  611,  7  S.  W. 
750.  It  will  be  noted  that  under  the  charge 
of  the  court  the  liability  of  the  Light  Corn- 
pan  v  was  in  no  wise  predicated  upon  the 
45  L.R.A.(N.S.) 


existence  of  such  a  relationship  between  it 
and  Patton  as  would  arise  from  a  rightful 
use  by  him  of  the  property.  It  imposed 
upon  the  Light  Company  the  duty  of  exer- 
cising ordinary  care  to  make  its  wires  safe 
for  the  prosecution  of  his  work,  regardless 
of  whether  the  use  by  him  of  its  property 
that  produced  his  dangerous  situation  was 
by  its  authority  or  invitation,  and  in  effect 
announced  that  it  rested  upon  such  duty 
though  he  was  a  trespasser,  or  at  most  a 
bare  licensee,  if  the  wires  of  the  two  com- 
panies were  in  close  proximity  at  that  place, 
and  so  known  to  be  by  the  Light  Company, 
and  it  reasonably  appeared  to  Sammon  that 
he  would  probably  return  there  that  morn- 
ing to  work  upon  the  Telephone  Company's 
line. 

No  issue  of  negligence  on  the  part  of  the 
Light  Company,  predicated  upon  its  main- 
tenance of  its  wires  in  such  proximity  to 
those  of  the  Telephone  Companyj  was  sub- 
mitted to  the  jury.  Tlie  mere  proximity 
of  the  wires  of  the  two  companies  did  not  of 
itself  confer  upon  Patton  as  an  employee  of 
the  Telephone  Company  the  right  to  make 
use  of  the  structures  of  the  Light  Company 
for  the  prosecution  of  the  work  af  his  em- 
ployer. The  Light  Company  was  entitled 
to  the  use  of  its  property  to  the  exclusion 
of  employees  of  the  Telephone  Company  in 
the  absence  of  some  agreement  or  under- 
standing that  entitled  such  employees  to 
make  use  of  it.  Galveston  Oil  Co.  v.  Morton, 
70  Tex.  400,  8  Am.  St.  Rep.  611,  7  S.  W. 
750.  Tlie  charge  presented  no  issue  in  re- 
spect to  any  such  agreement  or  understand- 
ing. Accordingly,  though  the  wires  were  in 
close  proximity,  and  such  condition  was 
known  to  the  Light  Company,  Patton's  use 
of  its  property  imposed  upon  it  no  greater 
duty  than  that  owing  to  a  trespasser,  or,  at 
most,  a  bare  licensee.  Furthermore,  if  the 
plaintiff  was  only  a  licensee,  the  Light  Com- 
pany was  under  no  duty  to  anticipate  his 
presence  upon  its  property,  or  his  making 
such  use  of  it  as  to  create  the  situation  that 
caused  his  injury.  At  best,  the  charge  does 
not  admit  of  the  plaintiff  being  considered 
other  than  a  bare  licensee,  because,  as 
stated,  it  presented  no  issue  whereby  it  was 
possible  for  the  jury  to  find  that  he  sus- 
tained any  higher  relationship  to  the  Light 
Company. 

A    reasonable    belief    on    Sammon's    part 
that  he  would  probably  return  to  this  place 
on  the  morning  in  question  to  resume  his 
work  for  the  Telephone  Company  was  there- 
fore not  sufficient  to  charge  the  Light  Com- 
pany  with   the   duty  of  exercising   care  to 
make  its  property  safe  for  his  prosecution  of 
'  that  work.    The  owner  of  a  structure  of  this 
I  character  is  not  required  to  make  its  legiti- 
■  mate  use  subservient  to  that  of  others  who 
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go  upon  it  without  authority  or  invitation, 
for  purposes  of  their  own,  as  would  be  the 
case  if  he  is  bound  to  anticipate  the  pres- 
ence of  such  persons  upon  his  property,  and 
on  that  account  is  under  a  duty  to  use  it, 
not  in  its  ordinary  way,  but  only  in  such 
manner  as  not  to  injure  them.  In  the  use 
of  his  property  the  owner  is  under  a  duty 
to  exercise  due  care  for  the  safety  of  those 
rightfully  upon  the  premises;  that  is,  those 
who  are  there  by  authority  or  invitation,  or 
becauae  of  allurement.  In  our  view,  the 
charge  was  erroneous  in  applying  this  rule 
to  the  Light  Company,  regardless  of  whether 
the  plaintiff,  at  the  time  of  his  injury,  was 
rightfully  upon  its  property,  or  was  making 
an  authorized  use  of  it.  That  recovery  could 
not  rightfully  be  predicated  upon  a  finding 
for  the  plaintiff  under  the  charge  is,  we  think, 
clearly  shown  by  the  holding  of  Iiouisville 
Home  Teleph.  Co.  v.  Beeler,  125  Ky.  366, 
101  S.  W.  397,  where  an  employee  of  one 
telephone  company  was  injured  by  going 
upon  the  property  of  another  for  the  pur- 
pose of  its  work,  as  follows :  "A  .  careful 
examination  of  the  entire  record  fails  to  dis- 
close any  evidence  that  could  be  dignified 
by  the  name  of  proof,  showing  any  contract, 
arrangement,  or  understanding  between  the 
two  telephone  companies,  whereby  the  em- 
ployees of  the  Home  Company  were  per- 
mitted, to  go  upon  the  poles  and  wires  of  the 
Cumberland  Company;  nor  is  there  any 
proof  of  any  knowledge  on  the  part  of  the 
Cumberland  Company  that  the  decedent, 
Beeler,  was  to  go  upon  its  lines.  This  being 
^he  case,  the  Cumberland  Company  owed 
the  decedent  no  duty  to  provide  a  reasonably 
iafe  place  for  him  to  work  in,  and  cannot  be 
Held  liable  for  the  negligence  that  resulted 
m  his  death."  The  cases  of  Standard  Light 
fc  P.  Co.  v.  Muncey,  33  Tex.  Civ.  App.  416, 
76  S.  W.  931,  and  Dallas  Electric  Co.  v. 
Mitchell,  33  Tex.  Civ.  App.  424,  76  S.  W. 
••35,  relied  upon  by  the  defendant  in  error, 
4o  not  support  the  charge.  In  both  of  them 
tbe  two  companies  were  shown  to  have  made 
a  joint  use  of  the  same  poles  for  the  main- 
tenance of  their  wires,  whereby  there  was 
imposed  upon  each  the  duty  of  exercising 
ordinary  care  to  protect  the  employees  of 
the  other  from  injury  while  at  work  upon 
the  wires.  The  common  use  of  the  same 
premises  by  both  companies  entitled  the 
employees  of  either  company  to  go  upon 
them  for  their  work,  and  imposed  upon  each 
eompany  the  same  duty  for  the  protection 
of  the  employees  of  the  other  from  injury 
while  thus  engaged  that  it  owed  to  its  own. 
Cn  the  case  of  Illingsworth  v.  Boston  Electrid 
Light  Co.  161  Mass.  583,  25  L.R,A.  552,  37 
N.  E.  778,  another  authority  to  which  we 
are  referred  by  the  defendant  in  error,  the 
same  condition  was  shown  to  have  existed, 
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under  which  it  was  held  that  Illingsworth, 
an  employee  of  the  city  of  Boston,  which, 
with  the  Light  Company,  maintained  a  com- 
mon structure  for  the  support  of  the  elec- 
tric wires  of  both  corporations,  was  right- 
fully upon  the  structure  while  engaged  in 
the  work  of  his  employer,  and  that  the 
Light  Company  owed  him  the  duty  of  exer- 
cising ordinary  care  to  keep  its  wires  in  a 
safe  condition.  These  cases  and  others  like 
them  furnish  no  authority  for  an  instruc- 
tion that  predicated  liability  upon  no  such 
ground. 

Because  of  the  error  in  the  charge,  the 
judgments  of  the  honorable  Court  of  Civil 
Appeals  and  the  District  Court  are  reversed, 
and  the  cause  remanded  as  to  the  Denison 
Light  &  Power  Company. 

Petition  for  rehearing  denied. 
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MICHAEL  AARON  et  al. 

V. 

MISSOURI     &     KANSAS     TELEPHONE 
COMPANY,  Appt. 

(89  Kan.   186,   131   Pac.  582.) 

Negligence  —  unsafe  telephone  pole  ^ 
duty  to  licensee. 

1.  One  telephone  company  which  sells  to 
another  the  right  to  maintain  a  wire  upon 
its  poles  is  liable  for  an  injury  to  an  em- 
ployee of  the  other  company,  who  is  him- 
self free  from  fault,  which  is  occasioned 
by  the  failure  of  the  owning  company  to  use 
reasonable  diligence  to  keep  the  poles  in 
such  condition  that  they  can  be  used  with 
safety  in  the  customary  manner. 

Same  —  replacing  poles  —  duty  of  In- 
spection. 

2.  In  that  situation,  where  the  owning 
company,  for  the  purpose  of  installing  a 
new  set  of  poles,  has  stripped  its  wires 
from  the  old  ones,  and  an  employee  of  the 
other  company  is  killed  while  removing 
the  remaining  wire,  by  the  breaking  of  the 
pole  caused  by  a  weakness  not  discoverable 
oy  mere  observation,  it  is  not  necessarily 
relieved  from  liability  by  the  fact  that  it 
was  engaged  in  replacing  the  old  poles.  . 

Same  — *  warning  of  care. 

3.  In  that  situation  a  general  warning 
to  the  workman  to  be  careful  while  remov- 
ing the  wires  is  not  necessarily  sufiicient 
to  relieve  the  owning  company  from  further 
responsibility. 

Headnotes  by  Mason,  J. 

Note.  —  As  to  liability  for  injury  to  em- 
ployees of  another  company  while  on  de- 
lendant's  poles,  or  poles  used  jointly,  see 
note  to  Denison  Light  &  P.  Co.  v.  Patton, 
ante,  303. 
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Same  —  duty  of  licensee. 

4.  Tn  that  situation  the  owning  company 
is  not,  as  a  matter  of  law,  exempt  from  lia- 
bility on  the  ground  that  the  workman  was 
bound  at  his  peril  to  ascertain  the  condi- 
tion of  the  pole  before  climbing  it. 

Damages  <—  death  ^  excess. 

5.  Under  the  evidence,  an  allowance  of 
$10,000  to  the  parents  for  the  death  of 
their  son  is  held  to  have  been  excessive. 

(April  12,  1913.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Leavenworth 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiflTs'  son.  Modified 
and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gleed,  Hunt,  A  Palmer  for 
appellant. . 

Messrs.  John  T.  O'Keefe,  Itee  Bond, 
and  M.  N.  McNauKhton,  for  appellees: 

It  was  defendant's  duty  to  inspect  this 
pole. 

Horton  v.  Forest  City  Teleph.  Co.  146 
N.  C.  429,  14  L.R.A.(N.S.)  956,  59  S.  E. 
1022,  14  Ann.  Cas.  390;  Jansen  v.  Atchison, 
16  Kan.  358;  Western  U.  Teleg.  Co.  v.  Tracy, 
62  C.  C.  A.  168,  114  Fed.  282;  La  Duke  v. 
Hudson  River  Teleph.  Co.  136  App.  Div.  136, 
120  N.  Y.  Supp.  171;  Essex  County  Electric 
Co.  V.  Kelly,  60  X.  J.  L.  306,  37  Atl.  619,  3 
Am.  Neg.  I{ep.  60;  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Bills,  62  C.  C.  A.  620,  128  Fed. 
272;  Clairain  v.  Western  U.  Teleg.  Co.  40 
La.  Ann.  178,  3  So.  625;  Emporia  v.  Kowal- 
ski,  66  Kan.  64,  71  Pac.  232;  The  Rheola,  22 
Blatchf.  124,  19  Fed.  920;  Johnson  v.  Spear, 
76  Mich.  139,  15  Am.  St.  Rep.  298,  42  N.  W. 
1092;  Toomey  v.  Donovan,  158  Mass.  232,  33 
N.  E.  396 ;  Coughtry  v.  Globe  Woolen  Co.  66 
N.  Y.  124,  15  Am.  Rep.  387 ;  McGuire  v.  Bell 
Teleph.  Co.  167  N.  Y.  208,  52  L.R.A.  437,  60 
N.  E.  433;  21  Am.  &  Eng.  Enc.  Law,  470  et 
seq.;  Bennett  v.  Louisville  &  N.  R.  Co.  102 
U.  S.  577,  26  L.  ed.  235 ;  Powers  v.  Harlow, 
53  Mich.  514,  51  Am.  Rep.  154,  19  N.  W. 
257 ;  McKonc  v.  Michigan  C.  R.  Co.  51  Mich. 
601,  47  Am.  Rep.  596,  17  N.  W.  74;  La  Pray 
V.  Jjavoris  Chemical  Co.  117  Minn.  152,  134 
N.  W.  313;  Monahan  v.  National  Realty  Co. 
4  Ga.  App.  680,  62  S.  E.  127;  Harrison  v. 
Jelley,  175  Mass.  292,  56  N.  E.  283;  Crane 
Elevator  Co.  v.  Lippert,  11  C.  C.  A.  521,  24 
U.  S.  App.  176,  03  Fed.  942;  Leithman  v. 
Vaught,  115  La.  249,  38  So.  982;  Wilcox  v. 
Zane,  167  Mass.  302,  45  N.  E.  923,  1  Am. 
Neg.  Rep.  83. 

The  damages  are  not  excessive. 

Atchison  T.  &  S.  F.  R.  Co.  v.  Fajardo,  74 
Kan.  314,  6  L.R.A.(N.S.)  681,  86  Pac.  301; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Cross,  58 
Kan.  424,  49  Pac.  599,  3  Am.  Neg.  Rep.  26; 
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Beaman  v.  Martha  Washington  Min.  Co.  23 
Utah,  139,  63  Pac.  631;  Turner  v.  Atchison, 
T.  &  S.  F.  R.  Co.  83  Kan.  315,  111  Pac.  433; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McCain,  67 
Ark.  377,  55  S.  W.  165;  St.  Louis,  I.  M,  & 
S.  R.  Co.  V.  Sweet,  60  Ark.  550,  31  S.  W.  571 ; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Voss,  —  Ark. 
— ,  18  S.  W.  172;  Myers  v.  San  Francisco, 
42  Cal.  215;  Redfield  v.  Oakland  Consol. 
Street  R.  Co.  110  Cal.  277,  42  Pac.  822,  1063; 
O'Callaghan  v.  Bode,  84  Cal.  489,  24  Pac- 
269 ;  Cook  v.  Clay  Street  Hill  R.  Co.  60  CaL 
604;  Georgia  R.  Co.  v.  Pittman,  73  Ga.  325; 
Chicago  Edison  Co.  v.  Moren,  185  111.  571, 
57  N.  E.  773;  Chicago  v.  Scholten,  75  111. 
468;  Chicago  v.  Major,  18  111.  349,  68  Am. 
Dec.  553;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Burton,  139  Ind.  357,  37  N.  E.  150,  38  N.  E. 
594,  11  Am.  Neg.  Cas.  475;  Citizens*  Street 
R.  Co.  V.  Lowe,  12  Ind.  App.  47,  39  N.  E. 
165;  St.  Louis  &  S.  F.  R.  Co.  v.  French,  56 
Kan.  584,  44  Pac.  12;  Union  P.  R.  Co.  v. 
Dunden,  37  Kan.  1,  14  Pac.  501;  Kansas 
P.  R.  Co.  V.  Cutter,  19  Kan.  83,  9  Am.  Neg. 
Cas.  356;  Louisville  &  N.  R.  Co.  v.  Scott 
(Louisville  &  N.  R.  Co.  v.  Weaver)  108  Ky. 
392,  50  L.R.A.  381,  56  S.  W.  674;  Chesa- 
peake &  0.  R.  Co.  V.  Judd,  106  Ky.  364,  50 
S.  W.  539;  Louisville  &  N.  R.  Co.  v.  Graham, 
98  Ky.  688,  34  S.  W.  229;  Union  Warehouse 
Co.  V.  Prewitt,  21  Ky.  L.  Rep.  67,  60  S.  W. 
964;  Hobbs  v.  Eastern  R.  Co.  66  M^.  572; 
Gray  v.  St.  Paul  City  R.  Co.  87  Minn.  280, 
91  N.  W.  1106,  12  Am.  Neg.  Rep.  604;  Sieber 
v.  Great  Northern  R.  Co.  76  Minn.  269,  79 
N.  W.  95 ;  Bolinger  v.  St.  Paul  &  D.  R.  Co. 
36  Minn.  418,  1  Am.  St.  Rep.  630,  31  N.  W. 
856;  Tetherow  v.  St.  Joseph  &  D.  M.  R.  Co. 
98  Mo.  74,  14  Am.  St.  Rep.  617,  11  S.  W. 
310;  Chicago,  R.  L  &  P.  R.  Co.  v.  Young,  67 
Neb.  568,  93  N.  W.  922;  Johnson  v.  Missouri 
P.  R.  Co.  18  Neb.  690,  26  N.  W.  347;  Gar- 
baccio  V.  Jersey  City,  H.  &  P.  Street  R.  Co. 
—  N.  J.  L.  — ,  63  Atl.  707;  Williams  v. 
Camden  &  A.  R.  Co.  —  N.  J.  L.  — ,  37  Atl. 
1107,  3  Am.  Neg.  Rep.  569;  Houghkirk  v. 
Delaware  &  H.  Canal  Co.  92  N.  Y.  219,  44 
Am.  Rep.  370;  O'Mara  v.  Hudson  River  R. 
Co.  38  N.  Y.  445,  98  Am.  Dec.  61 ;  Racine  v. 
Erie  R.  Co.  69  App.  Div.  437,  74  N.  Y.  Supp. 
977;  Reilly  v.  Brooklyn  Heights  R.  Co.  65 
App.  Div.  453,  72  N.  Y.  Supp.  1080;  Beecher 
V.  Long  Island  R.  Co.  53  App.  Div.  324,  65 
N.  Y.  Supp.  642:  Pennsylvania  R.  Co.  v. 
Bantom,  54  Pa.  495;  Illinois  C.  R.  Co.  v. 
Spence,  93  Tenn.  173,  42  Am.  St.  Rep.  907, 
23  S.  W.  211;  Tyler  Southeastern  R.  Co.  v. 
McMahon,  —  Tex.  Civ.  App.  — ,  34  S.  W. 
796 ;  International  &  G.  N.  R.  Co.  v.  Knight, 
— •  Tex.  Civ.  App.  — ,  52  S.  W.  640;  Houston 

6  T.  C.  R.  Co.  y.  Loeffler,  —  Tex.  Civ.  App. 
— ,  51  S.  W.  536;  Missouri,  K.  &  T.  R.  Co.  v. 
Ferris,  23  Tex.  Civ.  App.  215,  55  S.  W.  1119, 

7  Am.  Neg.  Rep.  616;  Gulf,  C.  &  S.  F.  R.  Co. 
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w  Delaney,  22  Tex.  Civ.  App.  427,  55  S.  W. 
538;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Jolmson,  10 
Tex.  Civ.  App.  254,  31  S.  W.  255;  Norfolk 
k  W.  R.  Co.  V.  DeBoard  (Norfolk  &  W.  R. 
Co.  V.  Wheeler)  91  Va.  700,  29  L.R.A.  826, 
22  S.  E.  514;  Vowell  v.  Issaquah  Coal  Co. 
31  Wash.  103,  71  Pac.  725;  Annas  v.  Milwau- 
kee &  N.  R.  Co.  67  Wis.  46,  57  Am.  Rep.  388, 
30  N.  W.  282,  10  Am.  Neg.  Cas.  546;  Mul- 
cairns  v.  Janesville,  67  Wis.  24,  29  N.  W. 
565. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

A  partnership  which  was  conducting  a 
local  telephone  business  attached  a  wire  to 
a  line  of  poles  of  the  Missouri  &  Kansas 
Telephone  Company  under  a  contract  allow- 
ing this  to  be  done  for  an  agreed  considera- 
tion. The  owner  of  the  poles,  which  will  be 
spc^en  of  as  the  telephone  company,*  was 
engaged  in  replacing  them  by  a  new  set. 
For  this  purpose  it  had  a  crew  of  men  at 
work  removing  from  the  old  poles  all  of  its 
own  wires  excepting  one,  which  was  de- 
scribed as  a  "dead"  wire.  Walter  Aaron,  in 
the  employ  of  the  partnership  referred  to, 
was  following  this  crew,  and  removing  the 
two  remaining  wires.  For  this  purpose  he 
climbed  a  pole  from  which  all  but  these  two 
wires  had  been  removed.  He  took  one  off, 
and  as  he  loosened  the  other  the  pole  fell 
with  him,  inflicting  injuries  from  which  he 
died.  His  parents  sued  the  telephone  com- 
pany, alleging  its  negligence  to  have  been 
the  cause  of  his  death.  They  recovered  a 
judgment,  and  the  defendant  appeals. 

The  defendant  maintains  that  there  was 
no  evidence  of  any  negligent  act  or  omission 
on  its  part  that  could  have  been  the  proxi- 
mate cause  of  the  injury.  The  injured  work- 
man was  not  its  employee,  and  its  liability 
cannot  be  based  upon  principles  peculiar  to 
the  relation  of  master  and  servant.  The 
plaintiffs  contend  that  the  injury  resulted 
from  the  nej^lect  of  two  duties  which  the 
telephone  company  owed  to  the  local  tele- 
phone company  and  its  employees,  to  keep 
the  poles  in  such  condition  that  it  was  safe 
to  climb  them  for  any  purpose  connected 
with  the  maintenance  of  the  telephone  wire 
of  the  partnership,  and,  if  any  of  them  were 
in  such  condition  as  to  make  this  unsafe,  to 
^ive  a  sufficient  warning  of  that  fact. 

The  telephone  company  in  selling  the  priv- 
ilege of  attaching  a  wire  to  its  poles,  by  fair 
implication,  assumed  an  obligation  to  use 
reasonable  diligence  to  keep  them  in  such 
condition  that  they  could  be  used  with  safety 
in  the  customary  manner;  and  this  obliga- 
tion inured  to  the  benefit  of  the  employees  of 
the  local  company.  The  company  owning  the 
poles  necessarily  knew  that  the  employees  of 
the  other  company  would  make  use  of  the 
45  L.R.A.(X.S.) 


poles,  and  in  legal  contemplation  invited 
them  to  do  so;  it  is  not  absolved  from  lia- 
bility by  the  want  of  contractual  relation 
with  them.  The  case  is  within  the  principle 
thus  stated:  "One  who  supplies  a  thing  for 
such  use  by  others  that  it  is  obvious  that 
any  defect  will  be  likely  to  result  in  injury 
to  those  so  using  it  is  liable  to  any  person 
who,  using  it  properly  for  the  purpose  for 
which  it  is  supplied,  is  injured  by  its  defec- 
tive condition.  The  doctrine  of  invitation 
has  been  invoked  as  a  ground  of  liability  in 
such  cases,  proceeding  upon  the  theory  that 
he  who  furnishes  a  thing  for  a  certain  use  by 
others  invites  others  to  use  it,  and  is  there- 
fore bound  to  make  it  safe  for  such  pur- 
pose."    29  Cyc.  484. 

In  a  celebrated  case  involving  the  basis  of 
noncontractual  liability  for  negligence,  Sir 
William  Ballot  Brett,  Master  of  the  Rolls, 
deduced  from  the  prior  decisions  a  compre- 
hensive principle  which  he  expressed  in  this 
language:  "Whenever  one  person  is  by  cir- 
cumstances placed  in  such  a  position  with 
regard  to  another  that  everyone  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that,  if  he  did  not  use  ordinary  care  and  skill 
in  his  own  conduct  with  regard  to  those  cir- 
cumstances, he  would  cause  danger  of  injury 
to  the  person  or  property  of  the  other,  a  duty 
arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger."  Heaven  v.  Pender,  L.  R.  11 
Q.  B.  Div.  503,  609,  19  Eng.  Rul.  Cas.  81. 
This  generalization  has  met  with  judicial 
approval  in  this  country  as  well  as  in  Eng- 
land. Huber  v.  La  Crosse  City  R.  Co.  92 
Wis.  636,  31  L.R.A.  583,  63  Am.  St.  Rep. 
940,  68  N.  W.  708.  See  also  note  in  40 
L.R.A.  41,  109;  1  Thomp.  Neg.  §  979;  2 
Cooley,  Torts,  3d  ed.  p.  1491.  The  facts  of 
the  case  are  unusual,  and  we  find  no  precise 
parallel  in  the  decisions,  but  the  circum- 
stance that  the  telephone  company  remained 
in  full  control  of  the  poles  is  a  sufficient 
basis  for  establishing  a  noncontractual  lia- 
bility. Of  this  phase  of  the  matter  it  has 
been  said :  "No  question  has  ever  been  raised 
as  to  the  propriety  of  the  rule  that,  provided 
the  plaintiff  had  a  right  to  be  where  he  was 
at  the  time  he  was  injured,  the  fact  that  the 
defendant  or  his  servants  had  control  of  the 
injurious  agency  is  a  sufficient  ground  for 
requiring  him  to  indemnify  the  plaintiff,  in- 
dependently of  the  questions  whether  there 
was  or  was  not  any  privity  of  contract  be- 
tween them,  and  whether  the  injurious 
agency  was  real  or  personal  property." 
Note  in  46  L.R.A.  38.  Such  a  liability  is 
measured  by  the  same  standard  as  that  of 
an  employer  to  his  employee.  The  cases 
cited  bear  out  this  statement  of  the  same 
note:  "Whether  the  person  who  owns  or 
supplies  the  agency  whicli  caused  the  injury 
occupies  the  position  of  master  or  is  a  more 
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stranger  as  respects  the  servant  injured,  the 
duty  incumbent  on  him  must  necessarily  be 
measured  by  the  standard  of  'ordinary  care/ 
and  neither  on  principle  or  authority  is 
there  any  reasonable  ground  for  arguing  that 
this  expression  can  have  a  different  meaning 
in  cases  involving  an  exposure  of  the  servant 
to  exactly  the  same  perils,  simply  because 
the  party  who  subjects  him  to  those  perils  is 
not  his  master."    Note  in  46  L.R.A.  52. 

If  no  change  of  poles  had  been  in  progress, 
and  a  pole  had  broken  while  Walter  Aaron 
was  climbing  it  to  attach  or  repair  the  wire, 
causing  him  to  fall,  he  being  without  fault 
in  the  matter,  liability  of  the  company 
could  be  based  upon  its  negligence  in  per- 
mitting the  pole  to  become  defective.  But 
the  defendant  argues  that  there  could  be  no 
liability  here  for  allowing  the  pole  to  become 
weakened,  because  the  telephone  company 
was  in  the  act  of  putting  in  a  line  of  new 
poles,  a  course  adapted  to  remedy  any  ex- 
isting defect.  The  reason  for  the.  substitu- 
tion of  new  poles  was  not  shown.  It  does 
not  affirmatively  appear  that  it  was  because 
the  old  poles  were  worn  out,  or  were  re- 
garded as  unsafe.  In  any  event,  the  process 
of  substitution  involved  the  climbing  of 
the  old  poles  for  the  purpose  of  detaching 
the  wires.  If  the  telephone  company,  after 
having  stripped  the  old  poles  of  its  own  wires 
(excepting  the  one  described  as  "dead"), 
ought  reasonably  to  have  expected  that 
some  employee  of  the  local  company  in  the 
course  of  the  removal  of  the  other  wire 
might  be  injured  by  climbing  a  pole  which 
was  unsafe  for  that  purpose  because  of  a 
weakness  not  apparent,  but  discoverable  by 
methods  in  ordinary  use,  it  was  bound  to  use 
reasonable  diligence  to  prevent  this,  and,  if 
it  neglected  to  do  so,  it  was  liable  for  any 
injury  resulting  from  such  omission.  We 
think  each  of  these  hypotheses  had  support 
in  the  evidence,  and  therefore  that  the  ques- 
tion of  liability  was  rightfully  submitted  to 
the  jury.  It  was  shown  that  the  pole  that 
fell  broke  off  at  the  surface  of  the  ground; 
that  it  was  hollow,  but  its  outside  appear- 
ance gave  no  indication  of  this  fact;  a  wit- 
ness who  had  been  in  the  service  of  the  tele- 
phone company  for  eighteen  years  testified 
that  the  customary  method  of  ascertaining 
whether  a  pole  had  become  unsafe  was  by 
thrusting  a  sharp  crowbar  into  the  portion 
below  ground,  or  by  pressing  against  it  with 
a  long  pole  having  a  sharpened  iron  at  the 
end;  that  the  practice  was  for  the  safety  of 
the  poles  to  be  tested,  and  the  unsafe  ones 
marked  before  the  workmen  undertook  to 
strip  the  wires  from  a  line  of  polos.  The 
wires  themselves  might  help  to  8up]>ort  a 
weak  pole,  and  whatever  danger  there  was 
in  climbing  it  would  naturally  be  increased 
by  their  removal. 
45  L.R.A.(N.S.) 


The  employees  of  the  telephone  company 
may  hav^  been  perfectly  safe  in  the  work 
they  were  doing,  and  yet  the  situation  may 
have  required  some  such  precaution  as 
that  suggested,  for  the  benefit  of  whatever 
person  should  remove  the  last  wire.  The 
jury  found  that  an  employee  of  the  defend- 
ant had  warned  the  president  of  the  local 
company  in  a  general  way  to  be  careful 
while  removing  the  wires,  and  he  had  re- 
peated the  warning  to  Walter  Aaron;  noth- 
ing being  said  in  either  case  about  this  par- 
ticular pole.  This  cannot  be  held  as  a 
matter  of  law  to  have  been  sufficient  to  ab- 
solve the  telephone  company  from  further 
responsibility. 

The  defendant  further  maintains  that  the 
evidence  conclusively  established  that  the  in- 
jured workman  was  guilty  of  contributory 
negligence,  because  reasonable  care  for  his 
own  safety  required  him  to  examine  into  the 
condition  of  the  pole  before  climbing  it,  and 
such  examination  would  have  shown  it  to  be 
dangerous.  The  right  of  a  *' lineman"  to  re- 
cover for  injuries  resulting  from  a  defect  in 
the  pole  on  which  he  is  working  has  been 
affirmed  and  denied.  Notes  in  15  Ann.  Cas. 
598;  Ann.  Cas.  1912  B,  467:  21  L.R.A.(N.S.) 
774,  26  L.R.A.(N.S.)  609,  1195,  and  30 
L.R.A.(N.S.)  477.  In  each  of  the  cases  to 
which  the  two  notes  last  cited  are  appended, 
the  injured  workman  was  employed  by  a 
company  other  than  that  owning  the  poles; 
but  as  he  sued  his  own  employer,  no  point 
was  developed  having  on  that  account  any 
special  application  here.  There  can  be  no 
hard  and  fast  rule  that  any  workman  whose 
duties  require  him  to  climb  a  telephone  pole 
must  judge  of  its  condition  at  his  peril. 
Here  there  was  positive  evidence  of  a  custom 
to  have  an  inspection  made  by  someone  else. 
At  the  time  of  his  death,  Walter  Aaron  was 
nineteen  years  old,  and  had  been  working 
for  the  local  telephone  company  two  or 
three  weeks.  He  was  not  shown  to  have 
had  any  other  experience.  The  question 
whether  his  conduct  precluded  a  recovery 
was  for  the  jury. 

A  number  of  trial  rulings  are  complained 
of.  A  witness  was  allowed  to  be  asked 
whose  duty  it  was  to  inspect  the  poles,  and 
other  similar  questions.  The  form  was  ob- 
jectionable, but  no  prejudice  resulted,  for 
his  answers  as  a  whole  showed  plainly  that 
what  he  was  undertaking  to  do  was  to  de- 
scribe the  usual  practice  as  he  had  observed 
it.  An  objection  is  made  to  an  instruction 
because  it  seemed  to  allow  the  jury  to  de- 
termine what  the  defendant's  duty  was.  In 
effect,  however,  the  court  instructed  that  it 
was  the  duty  of  the  defendant  to  use  reason- 
able precautions,  and  left  the  jury  to  deter- 
mine whether  certain  conduct  was  necessary 
to  that  end,  and  tlierefore  became  its  duty. 
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The  jury  were  told  that  it  was  the  duty  of 
the  defendant  to  keep  the  poles  in  a  reason- 
ably safe  condition.  A  more  accurate  state- 
ment would  have  been  that  its  duty  was  to 
use  reasonable  diligence  to  make  them  safe, 
but  the  failure  to  observe  the  distinction 
does  not  warrant  a  reversaf,  for  upon  the 
whole  charge  it  does  not  appear  that  any 
misconception  on  the  part  of  the  jury  was 
probable.  Kamera  ▼.  Missouri  Boiler 
Works,  82  Kan.  432,  108  Pac.  806.  An  in- 
struction was  given  to  the  effect  that  the 
company  was  liable  if  the  injury  resulted 
without  fault  of  the  person  injured  by  rea- 
son of  a  hidden  defect  of  which  the  defendant 
knew,  or  would  have  known  if  it  had  exer- 
cised reasonable  diligence.  If  the  defendant 
actually  knew  of  the  defect,  its  liability 
would  depend  upon  whether  it  used  due  care 
to  warn  the  workman,  but  that  aspect  of 
the  matter  is  made  sufficiently  clear  else- 
where in  the  charge.  An  instruction  that 
ordinary  care  on  the  part  of  the  injured 
person  may  be  Inferred  from  the  instinct  of 
self-preservation  is  criticized  on  the  ground 
that  it  should  have  been  limited  by  the 
phrase,  "in  the  absence  of  evidence  to  the 
contrary."  The  language  used  does  not  sug- 
gest that  the  inference  referred  to  would 
necessarily  overcome  positive  evidence,  but 
properly  leaves  the  matter  to  the  jury.  The 
contention  is  made  that  several  of  the  spe- 
cial findings  were  without  support  in  the 
evidence.  The  jury  found  in  answer  to  ques- 
tions that  Walter  Aaron  was  completing  the 
work  of  the  gang  ahead  of  him;  that  he  was 
working  indirectly  for  the  defendant  under 
the  defendant's  foreman.  There  was  a  sense 
in  which  these  answers  were  justified.  The 
evidence  showed  that  Aaron  was  removing 
the  dead  wire  owned  by  the  telephone  com- 
pany, but  left  on  the  poles  by  its  foreman. 
The  defendant  intr6duced  no  evidence  what- 
ever, and  the  presence  of  this  wire  is  not 
explained.  There  was  room  for  the  in- 
ference that  the  defendant  was  interested  in 
having  it  removed  before  the  poles  were 
taken  down,  and  therefore  that  to  that  ex- 
tent Aaron  was  doing  work  for  its  benefit. 
In  any  event  no  prejudice  resulted,  for  the 
judgment  was  not  based  on  the  theory 
that  he  was  in  its  employ.  The  jury  also 
said  there  was  no  direct  evidence  whether 
Aaron  inspected  the  pole  before  climbing  it. 
Several  witnesses  testified  that  they  did  not 
see  him  do  so,  although  he  was  within  their 
sight.  The  evidence  was  far  from  conclusive, 
and  might  well  be  characterized  as  not  di- 
rect. The  finding  as  to  the  grounds  of  negli- 
gence is  not  clearly  expressed,  but  we  inter- 
pret it  as  meaning  that  the  defendant  was 
negligent  in  using  an  unsafe  pole  and  in 
failing  to  give  warning  of  its  condition. 

The  defendant  maintains  that  the  amount 
45  L.R.A.(N£.) 


of  recovery  allowed — $10,000 — was  too  large. 
Under  our  statute  the  damages  must  be  esti- 
mated solely  upon  the  basis  of  compensa- 
tion for  pecuniary  loss.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Brown,  26  Kan.  443 ;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Ryan,  62  Kan.  682,  64 
Pac.  603.  The  parents  were  entitled  to  re- 
cover what  their  son  would  probably  have 
earned  during  his  minority,  less  the  prob- 
able expense  of  his  maintenance,  and  in  addi- 
tion thereto  such  sum  as  he  would  have 
been  likely  to  contribute  to  their  support,  or 
to  the  support  of  either,  after  he  became  of 
age.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cross,  58 
Kan.  424,  49  Pac.  599,  3  Am.  Neg.  Rep.  26. 
The  deceased  was  the  oldest  of  six  children. 
Nothing  is  shown  as  to  his  parents*  finan- 
cial circumstances  beyond  tlie  fact  that  they 
owned  their  home.  The  father  was  township 
assessor.  He  was  at  the  time  of  the  trial 
fifty-four  years x)f  age;  his  wife  being  forty- 
four.  Walter,  at  the  time  of  his  death,  was 
receiving  "possibly"  $1.50  or  $1.75  a  day. 
He  had  at  one  time  been  deputy  township 
assessor,  receiving  $3  a  day.  His  mother  tes- 
tified that  during  this  time  the  money  was 
kept  for  him,  he  buying  what  he  wanted  as 
he  needed  it, — ^high  school  books  and  cloth- 
ing,— and  that  she  received  a  part  of  it. 
There  was  no  furtjier  testimony  regarding 
the  disposal  of  his  wages  or  his  contribution 
to  the  support  of  the  family.  This  was  sub- 
stantially all  the  evidence  that  bore  upon  the 
extent  of  the  plaintiff's  pecuniary  loss..  We 
think  it  failed  to  justify  so  large  an  award. 
Wliat  rate  of  interest  the  amount  allowed 
should  be  regarded  as  capable  of  earning  is 
debatable.  An  annuity  payable  jointly  to  a 
husband  of  fifty- four  and  a  wife  of  forty-four 
until  the  death  of  one  of  them,  and  there- 
after for  life  to  the  survivor,  can  be  pur- 
chased at  the  rate  of  $1,973.30  for  each  $100. 
Ten  thousand  dollars  would  therefore  be 
more  than  enough  to  secure  to  the  plaintiffs 
the  payment  of  $500  a  year  for  so  long  as 
either  should  live.  At  the  time  of  the  death 
of  their  son  they  were  aged,  respectively, 
fifty  and  forty,  and  such  an  annuity  would 
have  cost  them  $2,099.70  for  each  $100. 
While  the  amount  that  their  son  would  prob- 
ably have  contributed  to  their  support  if  ho 
had  lived  is  not  capable  of  exact  computa- 
tion, it  seems  clear  that  there  was  no  basis 
in  the  evidence  for  expecting  that  his  annual 
contribution  would  reach  anything  like  so 
high  an  average  as  $500.  In  determining 
what  allowance  should  be  deemed  excessive, 
little  aid  is  to  be  had  from  the  adjudica- 
tions, for  each  case  turns  upon  its  peculiar 
facts.  In  this  state  recoveries  by  parents 
for  the  death  of  a  child  have  been  sustained 
where  they  amounted  to  $4,000  (Atchison, 
T.  &  S.  F.'  R.  Co.  v.  Fajardo,  74  Kan.  314, 
6  L.RA.(N.S.)  681,  86  Pac.  301),  and  $4,500 
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(St.  Louis  &  S.  F.  R.  Co.  v.  French  56  Kan. 
584,  44  Pac.  12),  and  set  aside  as  excessive 
where  they  amounted  to  $3,000  (Atchison, 
T.  &  S.  F.  R.  Co.  V.  Brown,  26  Kan.  443), 
and  $1,500  (Cherokee  &  P.  Coal  &  Min.  Co. 
V.  Limb,  47  Kan.  469,  22  Pac.  18,  15  Am. 
Neg.  Cas.  11).  A  mere  comparison  of  the 
amount  of  the  judgment  with  that  sus- 
tained or  set  aside  in  other  cases  is  obviously 
of  little  value,  especially  with  respect  to  de- 
cisions in  other  jurisdictions,  where  the 
measure  of  recovery  is  different.  Cases  are 
collected  in  notes  in  12  Am.  St.  Rep.  381,  70 
Am.  St.  Rep.  669,  and  18  Ann.  Cas.  1209. 
See  also  4  Scdgw.  Damages,  9th  ed.  §  1367, 
and  1  White,  Personal  Injuries,  §  206. 

We  are  of  the  opinion  that  the  judgment 
is  excessive,  but  not  so  much  so  as  to  sug- 
gest the  influence  of  passion  or  prejudice. 
Argentine  v.  Bender,  71  Kan.  422,  80  Pac. 
935.  Upon  a  careful  consideration  we  have 
concluded  that  $6,000  is  as  large  a  judgment 
as  should  be  permitted  to  stand  under  the 
,  evidence. 

The  judgment  will  be  reduced  to  $6,000, 
and,  as  so  modified,  affirmed,  subject  to  the 
right  of  the  plaintiffs  to  require  a  new  trial 
upon  the  question  of  the  amount  of  damages 
sustained,  by  filing  with  the  clerk  of  the  Dis- 
trict Court  a  request  therefor  within  twenty 
days  after  the  mandate  of  this  court  shall 
have  been  issued. 


WISCONSIN  SUPREME  COURT. 

FIREMEN'S    FUND    INSURANCE    COM- 
PANY,  Respt., 

V. 

JOHN   F.  SCHREIBER,   Appt. 
(150  Wis.  42,  135  N.  W.  507.) 

Bailment  —  care  required. 

1.  In  case  of  a  bailment  for  hire,  in  gen- 
eral, the  bailee  is  liable  only  for  the  ex- 
ercise of  ordinary  care, — ^he  is  in  no  sense 
an  insurer. 

Same  —  measure. 

2.  The  measure  of  care  called  for  by  the 
foregoing  rule  is  such  as  men,  in  general, 
of  common  prudence  ordinarily  bestow  upon 
their  own  property  similarly  situated. 

Headnotes  by  Marshall,  J. 


Same  —  means  of  execution. 

3.  A  contract  of  bailment,  in  the  absence 
of  special  situations  to  the  contrary,  in- 
volves, by  necessary  inference,  an  under- 
standing that  the  bailee  may  use  the  usual 
means  of  executing  the  agreement. 

Same  —  assistants  —  delegated  duty. 

4.  The  rule  last  stated  includes  the  privi- 
lege of  employing  assistants  and  delegating 
the  work,  in  whole  or  in  part,  to  thera,  be- 
ing responsible  for  their  conduct  while  act- 
ing within  the  scope  of  their  employment 
and  performing  the  duty  of  the  principal. 

Same  —  act  of  employee  —  liability. 

5.  The  principal,  in  the  circumstances 
of  the  last  foregoing,  is  not  an  insurer  as 
to  the  conduct  of  his  employee.  He  is 
responsible  for  ordinary  care  in  the  selec- 
tion of  his  agents,  ordinary  care  as  re- 
gards retaining  them  in  his  employ  and  re- 
sponsible respondeat  superior y  for  all  neg- 
ligences and  wrongful  acts  of  the  agent 
within  the  scope  of  the  employment  in  the 
execution  of  the  contract  of  bailment. 

Master  —  liability  for  act  of  servant. 

6.  The  rule  may  be  stated,  as  commonly, 
thus:  The  master  is  liable  for  all  acts 
of  his  servant  while  engaged  in  his  master's 
business  within  the  scope  of  such  servant's 
authority  in  furtherance  of  such  business; 
but,  if  he  steps  aside  therefrom  and  pro- 
ceeds to  serve  some  purpose  of  his  own,  the 
master  is  not  liable. 

Same  —  scope  of  employment  — >  depar- 
ture. 

7.  Departure  of  the  agent  from  the  scope 
of  his  employment  to  effect  a  personal  pur- 
pose severs  the  connection  between  him,  his 
principal,  and  the  latter's  employer,  ren- 
dering him,  alone,  liable  for  his  wrongful 
conduct  to  such  employer's  damage. 

Same  —  liability  to  bailor. 

8.  If  the  agent,  acting  within  the  scope 
of  his  employment,  performs  the  principal's 
duty  in  an  unautliorized  way  to  the  dam- 
age of  the  lattcr's  employer,  such  principal 
is  liable  therefor:  but,  if  a  wrong  be  done 
by  the  agent  outside  the  scope  of  his  em- 
ployment to  the  damage  of  such  employer, 
though  perpetrated  within  the  period  of 
such  employment  and  through  capacity  ac- 
quired by  reason  of  the  employment,  such 
principal  is  not  liable. 

Carrier  —  servant's   negligence  —  in- 
Jury  to  passenger  —   liability. 

9.  The  doctrine  respecting  the  liability 
of  a  railroad  company  for  the  conduct  of 
its  employees  in  the  course  of  their  em- 
ployment, whether  within  the  scope  thereof 


Note, -^  J>uty    and    liability    of   garage 
leeeper  to  owner  of  cars. 

As  to  liability  of  automobile  owner  for 
negligence  of  chauffeur  furnished  by  third 
person,  see  note  accompanving  Neff  v.  Bran- 
deis,  39  L.R.A.(N.S.)  933. 

As  to  who  is  responsible  for  negligence 
of  chauffeur  operating  a  leased  or  demon- 
strating car,  see  note  to  Gerretson  v.  Ram- 
bler Garage  Co.  40  L.R.A.(N.S.)   457. 
46  L.R.A.(N.S.) 


For  a  note  upon  the  question  of  garage 
or  stable  as  within  restrictive  covenants 
in  real  estate,  see  Riverbank  Improv.  Co. 
V.  Bancroft,  34  L.R.A.(N.S.)    730. 

The  duty  and  liability  of  the  keeper  of 
a  garage  to  the  owner  of  a  car  intrusted 
to  nim  are  doubtless  to  be  determined  upon 
the  general  principles  applicable  to  bail- 
ments for  hire.  The  purpose  of  the  present 
note  is  merely  to  show  the  results  of  the 
application   of  those  general   principles  to 
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or  not  as  in  Craker  v.  Chicago  &  N.  W.  R. 
Co.  36  Wifl.  657,  does  not  rest  on  the  prin- 
ciple of  respondeat  superior;  it  is  a  special 
liability  mounded  on  absolute  duty,  and 
liability  for  the  safety  of  passengers,  as 
r^^ardfl  negligent  acts  of  such  employees  in 
the  course  of  their  employment,  and  does 
not  apply  to  situations  in  general, — they  are 
governed  by  the  ordinary  rule  of  respondeat 
superior. 

Master  —  wrong  of  servant  —  liability. 

10.  To  render  fie  wrong  of  the  agent  that 
of  the  principal, — respondeat  superior, — the 
fact  that  it  was  done  in  the  course  or  peri- 
od of  employment  is  not  sufficient;  it  must 
be  in  the  prosecution  of  the  principaFs 
business,  not  by  stepping  aside  therefrom 
to  serve  a  personal  end. 


Same  —  mental  change  —  sufficiency. 

11.  The  element  of  "stepping  aside,"  men- 
tioned in  the  last  foregoing,  which  is  es- 
sential to  break  the  nexus  between  the  prin- 
cipal, the  agent,  and  the  employer  of  such 
principal,  needs  only  change  of  mental  at- 
titude from  that  of  serving  the  principal 
to  that  of  serving  a  personal  end;  no  par- 
ticular interval  of  time  is  necessary. 

(Kerwin,   Siebecker   and   Timlin,   JJ.,   dis- 
sent. ) 

(April  3,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of    the    Circuit    Court    for    Milwaukee 
County    in    plaintiffs    favor    in    an    action 


the  undertaking  of  the  keeper  of  a  garage. 
A  valuable  discussion  on  the  subject  is  to 
be  found  in  the  prevailing  and  dissenting 
opinions   in  Fibemen's   Fund  Ins.   Co.   v. 

SCHBEIBEB. 

Liability  in  case  of  unauthorized   use  by 
garage   keeper's   employee. 

While  it  is  true  as  a  general  rule  that  a 
master  is  not  responsible  for  the  acts  of 
his  servants  not  within  the  scope  of  employ- 
ment, at  least  as  to  third  persons  not  in 
contractual  relations  with  him,  it  is  to  be 
observed  that  a  bailee  by  his  contract  as- 
sumes certain  affirmative  obligations,  among 
which  is  the  duty  to  exercise  reasonable 
care  to  protect  the  subject  of  the  bailment 
against  the  wrongful  acts  of  third  persons, 
whether  in  his  employment  or  not;  and  it 
would  seem  that  in  some  circumstances  he 
might  be  bound  to  take  greater  precautions 
against  such  acts  on  the  part  of  his  em- 
ployees than  against  the  acts  of  persons 
not  in  his  employment.  Whether  or  not 
it  is  proper  to  refer  such  a  result  to  the 
doctrine  of  respondeat  superior,  it  is  at 
least  apparent  that  a  bailee  may,  in  some 
circumstances,  be  responsible  to  the  bailor 
for  the  acts  of  his  employees  that  are  con- 
oededly  beyond  the  scope  of  their  employ- 
ment. 

It  will  be  observed,  however,  that  the 
majority  of  the  court  in  Firemen's  Fund 
Ins.  Co.  ▼.  Schreiber  denied  the  liability 
for  damage  to  a  car  taken  out  by  an  em- 
ployee after  he  had  left  work  for  the  day, 
upon  the  ground  that  he  was  not  acting 
within  the  scope  of  his  employment.  The 
opinion  should  be  consulted  for  the  rea- 
soning by  which  this  result  was  reached. 

And  in  Evans  v.  A.  L.  Dyke  Automobile 
Supply  Co.  121  Mo.  App.  266,  101  S.  W. 
1132,  it  was  held  that  a  company  which 
had  a  garage  and  dealt  in  automobiles  was 
not  liable  to  the  owner  of  an  antoraobile 
received  ly  one  of  its  agents  for  sale  on  com- 
mission, for  damage  done  to  the  car  while 
it  was  being  driven  by  such  agent  for  pur- 
poses of  his  own,  since  he  was  not  at  the 
time  acting  within  the  scope  of  his  author- 
ity. 

And  in  Travelers'  Indemnitv  Co.  v. 
45  L.R.A.(N.S.) 


Fawkes,  post,  331,  the  question  whether  the 
proprietor  of  an  automobile  repair  shop 
exercised  proper  care  was  held  to  have  been 
properly  submitted  to  the  jury;  it  appear- 
ing that  the  car  was  taken  out  by  the  fore- 
man for  his  own  pleasure,  and  that  the 
defendant  had  notice  of  proclivities  on  his 
part  rendering  such  a  course  of  conduct 
likely. 

But  in  Roberts  v.  Kinley,  post.  938, 
where  an  employee  in  charge  of  a  garage 
in  which  an  automobile  had  been  left  for 
repairs  took  the  automobile  out  after  it 
had  been  repaired  for  the  purpose  of  test- 
ing it,  and  also  to  carry  home  a  customer 
who  had  left  his  automobile  for  repairs 
which  could  not  be  completed  on  that  day, 
it  was  held  that,  although  the  trip  to  the 
customer's  home  was  longer  than  was  neces- 
sary to  try  out  the  machine,  the  employee 
could  not  be  deemed  to  have  been  acting 
outside  the  scope  of  his  employment,  and 
the  garage  keeper  was  held  liable  for  the 
negligent    wrecking   of    the   machine. 

Where   owner's   servant  takes   car   without 

authority. 

In  Wilson  v.  Wyckoff,  Church  &  Par- 
tridge, 133  App.  Div.  92,  117  N.  Y.  Supp. 
783,  affirmed  without  opinion  in  200  N.  Y. 
561,  93  N.  E.  1135,  which  was  an  action 
against  the  owner  of  a  garage  who  had 
agreed,  under  a  written  contract,  that  the 
plaintiff's  automobile  should  not  be  taken 
from  the  garage  at  night  without  the  lattcr's. 
written  order,  where  it  appeared  tliat  the 
defendant  kept  a  watchman  stationed  at 
the  door  whose  business  it  was  to  see  that 
the  proper  chauffeur  was  driving  the  ma- 
chine of  his  employer  and  had  the  requisite 
order  for  taking  the  machine  out  and  that 
during  the  rush  hours  the  plaintiff's  chauf- 
feur drove  his  car  up  rapidly  behind  an 
outgoing  machine,  and  when  told  to  stop 
and  produce  his  order  to  take  out  the  ma- 
chine, he  put  on  speed,  and  dashed  through 
the  doorway,  and  was  out  of  sight  imme- 
diately, and  the  machine  was  found  next 
morning,  badly  damaged,  it  was  held  that 
the  verdict  of  the  jury  for  the  plaintiff 
finding  the  defendant  guilty  of  a  lack  of 
due   care   was    iustified.      The   court   said: 
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brought  to  recover  damages  for  a  wrongful 
act  of  defendant's  servant.     Reversed. 

Statement    by    Marshall,    J.: 

Action  to  recover  of  a  bailee  for  the 
wrongful  act  of  liis  servant  while  in  the 
line  of  duty. 

Plaintiif  insured  one  Schleisinger  against 
damage  to  his  automobile  while  in  use.  The 
macliine  was  kept  in  defendant's  garage,  he 
receiving  $20  per  month  for  housing  and 
care.  He  had  in  his  employ  one  Flynn, 
whose  duty  it  was  to  be  at  the  garage  at 
6  o'clock  p.  M., — the  time  for  the  day  at- 
tendants to  quit  work, — and  stay  through 
the  evening  and  into  the  night  so  long  as 
necessary  to  do  the  work  of  washing  auto- 
mobiles, and  polishing  the  brass  and  nickel 


work,  and  letting  patrons  in  or  out  with 
their  machines.  His  quitting  time  was 
from  midnight  to  4  or  5  o'clock  in  the  morn- 
ing, according  to  circumstances.  While  on 
duty  he  was  the  only  attendant.  Custom- 
arily he  kept  the  door  locked,  but  opened  it 
from  time  to  time  to  accommodate  custom- 
ers. Upon  leaving  the  garage  without  any 
attendant,  it  was  his  business  to  lock  the 
door.  On  the  occasion  in  question,  about 
1:30  A.  M.,  having  completed  his  work  of 
washing  and  polishing,  he  left  the  garage  to 
go  to  a  near-by  lunch  counter.  He  had  lost 
Ills  key,  so  attached  a  wire  to  one  of  the 
upper  door  bolts,  leaving  the  end  outside, 
with  which  he  could,  by  pulling,  slide  the 
bolt  up  and  down  and  release  the  door. 
Upon  going  out  he  left  his  coat,  intending 


"All  the  evidence  upon  the  subject  was  that 
which  was  furnished  by  defendant's  em- 
ployees, and  may  therefore  be  assumed  to 
be  as  favorable  to  defendant  as  the  truth 
would  permit.  It  may  be  that  the  evidence 
did  not  convict  the  defendant's  doormen 
of  negligence,  but  it  does  not  follow  that 
defendant  showed  proper  diligence  in  de- 
vising and  putting  into  effect  methods  which 
would  more  effectually  prevent  chauffeurs 
taking  out  motor  cars  improperly.  Indeed, 
the  whole  defense  is  that  defendant  adopted 
a  method  which  ought  not  to  be  expected 
to  be  effective  at  what  are  called  rush  hours. 
It  is  difficult  to  believe  that  some  more  ef- 
fective means  might  not  have  been  adopted, 
and  the  jury  were  justified  in  finding  that 
the  failure  to  adopt,  or  at  least  try  some 
other  method,  constituted  a  lack  of  due  care 
on  defendant's  part.  It  is  no  answer  to  say 
that  the  chauffeur  was  plaintiff's  servant, 
for  defendant's  contract  explicitly  was  to 
protect  plaintiff  against  his  own  servant's 
acts." 

Judge  Houghton,  in  a  dissenting  opinion 
which  was  copcurred  in  by  Judge  taugh- 
lin,  said:  'The  defendant  had  the  right  to 
assume  that  plaintiff's  own  servant  and 
chauffeur  was  ordinarily  honest  and  would 
obey  the  rules  of  the  establishment.  In 
the  contract  of  bailment  the  plaintiff 
vouched  for  the  honesty  of  any  chauffeur 
that  he  might  employ.  He  had  previously 
asked  to  be  allowed  to  take  out  the  machine 
in  the  nighttime  without  a  written  order 
from  his  employer,  and  had  been  refused, 
and  had  acquiesced  in  the  refusal.  It  was 
a  part  of  his  duties  to  try  out  the  engine 
while  it  was  in  the  garage,  and  he  hsul  a 
right  to  seat  himself  in  the  driver's  seat 
while  the  engine  was  in  motion.  Having 
started  the  engine  and  seated  himself  in 
the  driver's  seat,  he  watched  his  opportunity, 
and,  when  another  machine  was  passing  out 
of  the  door,  threw  on  the  clutch,  thus  start- 
ing the  machine,  and  swung  in  close  behind 
the  outgoing  automobile  and  passed  the 
watchman  at  the  door,  disregardi^ig  his 
commands  to  stop.  The  watchman  was  not 
called  upon  to  jump  in  front  of  the  machine 
and  be  run  down,  nor  was  it  a  part  of  pru- 
45  L.R.A.(N.S.) 


dence  to  arm  himself  with  a  club  to  stun  the 
chauffeur,  or  with  a  pistol  to  kill  him.  If 
the  watchman  had  let  himself  be  run  over, 
it  would  not  have  stopped  the  machine.  Nor 
would  the  disabling  of  the  chauffeur  have 
had  that  effect.  On  the  contrary,  it  would 
have  turned  the  automobile  loose  in  the 
street,  without  a  driver,  to  the  disaster  of 
itself  and  everything  in  its  path.  Nor 
would  a  bar  or  chain  or  half-open  door  have 
helped  the  matter.  The  bar  or  chain  must 
necessarily  have  been  down  to  let  out  the 
automobile  which  was  lawfully  passing, 
and  the  door  must  have  been  open  for  the 
same  purpose.  The  plaintiff's  machine  was 
following  so  closely  behind  the  other  auto- 
mobile that  the  door  could  not  have  been 
closed  or  the  bar  or  chain  put  up  to  pre- 
vent its  passing  out.  Such  an  occurrence  had 
not  happened  before  in  all  defendant's  ex- 
perience, and  it  is  impossible  to  conceive 
what  further  reasonable  thing  it  could  have 
done  to  prevent  the  machine  from  being 
taken  out.  In  making  its  regulations^  the 
defendant  properly  assumed  that  plaintiff^s 
chauffeur  was  reasonably  honest  and  faith- 
ful. The  defendant  did  not  insure  that  the 
plaintiff's  own  servant  would  not,  by  trick 
or  theft,  take  the  plaintiff's  machine  from 
the  garage  in  the  nighttime  without  a  writ- 
ten order.  All  that  it  was  bound  under  its 
contract  to  do  was  to  use  reasonable  care 
to  prevent  it.  In  order  to  fasten  liability 
upon  the  defendant,  lack  of  such  reasonable 
care  must  be  proven.  Tf  ordinary  care  was 
wanting,  it  ought  to  be  easy  to  suggest 
what  further  could  have  been  done.  I  have 
heard  no  such  suggestion,  nor  do  I  per- 
ceive how  a  reasonable  one  could  be  made." 

Liability  for  articles  left  with  garage  em- 
ployees. 

A  garage  keeper  cannot  be  held  liable  for 
the  loss  of  articles  left  with  his  employees 
which  they  had  no  authority  to  receive' 

Thus,  in  Chesley  v.  Woods  Motor  Vehicle 
Co.  147  III.  App*.  588.  where  a  traveling 
man  whose  employer's  automobile  was  kept 
at  the  defendant's  garage  was  in  the  habit 
of  leaving  his  sample  case  with  the  porter, 
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to  return  and  permanently  close  the  place 
for  the  night.  While  at  lunch  he  fell  in 
with  an  acquaintance,  and  they  conceived 
the  idea  of  taking  the  machine  in  question 
and  having  a  ride.  No  one  had  a  right 
to  take  out  the  machine  without  the  own- 
er's permission,  which  was  not  given.  The 
two  executed  their  plan,  and,  while  using 
the  machine  within  the  risks  insured 
against  under  the  policy,  injured  it.  Plain- 
tiff was  compelled  to  pay  the  loss.  There- 
upon it  commenced  this  action  upon  the 
theory  that  defendant's  servant  wrongfully 
appropriated  the  machine,  rendering  both 
liable  for  damages.  The  facts  stated  were 
undisputed  and  within  the  issues  made  by 
the  pleadings.  At  the  close  of  the  evidence 
a  verdict  was  directed  in  plaintiff's  favor. 


Mr.  R.  S.  Wittc,  with  Mr.  Lyman  G. 
Wheeler,  for  appellant. 

Mr.  R.  D.  Stevenson,  with  Messrs. 
Richberg  &  Richberg  and  Bricli  C. 
Stern,  for  respondent: 

Where  a  principal  owes  to  a  third  person 
the  performance  of  some  duty,  and  he  com- 
mits the  performance  of  this  duty  to  an 
agent,  the  principal  cannot  escape  respon- 
sibility if  the  agent  fails  to  perform  it, 
whether  such  failure  be  accidental  or  wil- 
ful, or  whether  it  be  the  result  of  negli- 
gence or  malice. 

Mechem,  Agency,  §  740;  Craker  v.  Chica- 
go A  N.  W.  R.  Co.  36  Wis.  657,  17  Am.  Rep. 
504,  8  Am.  Nog.  Cas.  665;  Milwaukee  &  M. 
R,  Co.  V.  Finney,  10  Wis.  388;  McMahon  v. 
Chicago  City  R.  Co.  239  111.  334,  88  N.  E. 


who  received  and  cared  for  the  automobile, 
upon  leaving  the  machine  for  repairs,  de- 
livered his  sample  case  to  the  porter,  and 
did  not  call  for  it  until  three  months  later, 
and  until  after  the  garage  had  been  moved 
to  another  place  and  .the  porter  had  been 
discharged,  it  was  held  that  no  recovery 
could  be  had  against  the  keeper  of  the  gar- 
age for  the  loss  of  the  case,  since  there  was 
nothing  showing  that  the  porter  was  acting 
within  the  scope  of  his  employment  in  re- 
ceiving it. 

And  it  was  held  that  the  unauthorized 
possession  by  the  porter  of  the  sample  case 
did  not  maxe  sucli  possession  that  of  the 
.  g&i'age  keeper,  and  did  not  constitute  him  a 
^atuitous  bailee,  or  create  any  liabil- 
ity on  his  part  for  the  loss  of  the 
property.  Chesley  v.  Woods  Motor  Ve- 
nicle  Co.,  supra.  The  court  said:  ''The 
evidence  does  not  even  cast  upon  de- 
fendant the  duty  of  a  voluntary  bailee  or 
any  other  legal  responsibilitv  in  relation 
to  the  sample  case  of  plaintiff.  Nor  does 
plaintiff  contend  that  any  liability  is 
fastened  upon  defendant  from  any  direct 
evidence,  but  argues  that  liability  arises 
by  implication  from  the  facts  in  evidence, 
and  that  by  Applying  to  such  evidence  'all 
such  presumptions  and  inferences  arising 
from  it,'  the  porter  is  proven  to  be  the 
agent  of  defendant  to  receive  the  sample 
case  of  plaintiff.  We  are  not  able  to  follow 
either  such  logic  or  reasoning  to  the  extent 
of  holding  that  any  inference  or  presump- 
tion of  agency  is  justified  upon  any  legal 
theory  known  to  us  from  proof  of  Ihat  or 
like  character." 

Liability  for  delivery  of  machine  to  one  not 

the  owner. 

An  action  of  trover  cannot  be  maintained 
against  one  engaged  in  the  business  of 
manufacturing  bodies  for  automobiles,  and 
of  storing  them  for  hire,  for  refusing  to  de- 
liver an  automobile  to  a  vendor  who  had 
conditionally  sold  the  machine  where  the  lat- 
ter allowed  his  vendee  to  deliver  the  chassis 
to  the  defendant  for  the  purpose  of  having 
a  bodv  put  on  it,  and  a  receipt  was  given 
45  L..R.A.(N.S.) 


I  to  the  vendee  by  the  defendant,  stating  that 
the  machine  was  to  be  delivered  only  on 
return  of  the  receipt,  which  the  vendee  then 
indorsed  and  delivered  to  the  vendor,  it  ap- 
pearing that  the  defendant  had  no  knowl- 
edge of  the  vendor's  claim,  and  that,  after 
having  performed  the  work,  he  redelivered 
the  machine  to  the  vendee;  since  the  receipt 
given  was  not  negotiable,  and  the  defendant 
had  a  right  to  deliver  the  property  to  the 
one  from  whom  he  had  received  it.  ^lannv 
v.  Wilson,  137  App.  Div.  140,  122  N.  Y. 
Supp.  16,  affirmed  in  203  X.  Y.  535,  96  N. 
E.  1121. 

And  it  was  held  that  the  defendant,  to 
whom  the  chassis  had  been  delivered,  did 
not  come  within  the  provisions  of  a  statute 
punishing  one  carrying  on  the  business  of 
a  warehouseman  "who  delivers  to  another 
any  merchandise  for  which  a  bill  of  lading, 
receipt,  or  voucher  has  been  issued,  unlcRs 
such  receipt  or  voucher  bears  upon  its  face 
the  words  'not  negotiable,'  or  unless  such 
receipt  is  surrendered  to  be  canceled  at  the 
time  of  such  delivery."    Ibid. 

Liability  for  damages  while  taking  car  to 

garage. 

In  Beaucage  v.  Mercier,  206  Mass.  492, 
138  Am.  St.  Rep.  401,  92  N.  E.  774,  it  was 
held  that  if  the  authority,  real  and  ap- 
parent, of  an  agent  sent  out  by  a  garage  to 
tow  in  a  disabled  car  is  limited  to  the 
selection  of  only  the  necessary  number  of 
men  to  perform  the  work,  and  he  selects 
more,  the  surplus  number  cannot  be  re- 
garded as  the  servants  of  the  principal ;  but 
if  the  agent  is  entitled  to  send  as  many 
men  as  he  thinks  necessary,  and,  acting 
upon  such  authority,  he  sends  such  men  as 
he  believes  to  be  necessarj',  but  in  fact  more 
than  are  needed;  or,  if  he  has  power  to 
send  as  many  men  as  he  pleases  and  sends 
more  than  are  necessary, — in  either  of 
these  cases  all  the  men  sent  may  be  con- 
sidered as  the  servants  of  the  principal. 

And  in  this  case,  which  was  an  action 
against  a  proprietor  of  a  garage  for  in- 
juries to  the  person  and  to  an  automobile 
while  being  towed  by  a  machine  sent  from 
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223;  Goddard  v.  Grand  Trunk  R.  Co.  57 
Me.  202,  2  Am.  Rep.  39,  8  Am.  Neg.  Cas. 
316;  Birmingham  R.  &  Electric  Co.  v. 
Baird,  130  Ala.  334,  54  L.R.A.  752,  89  Am. 
St.  Rep.  43,  30  So.  456;  Dickson  v.  Wald- 
ron,  135  Ind.  607,  24  L.R.A.  483,  41  Am. 
St.  Rep.  440,  34  N.  E.  506,  35  N.  E.  1; 
Brooks  V.  Jennings  County  Agri.  Joint 
Stock  Asso.  35  Ind.  App.  221,  73  N.  E.  951; 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311,  8  Am.  Neg.  Cas.  392;  Daniel  v.  Peters- 
burg R.  Co.  117  N.  C.  592,  4  L.R.A.(N.S.) 
485,  23  S.  E.  327;  Richberger  v.  American 
Exp.  Co.  73  Miss.  161,  31  L.R.A.  390,  65 
Am.  St.  Rep.  522,  18  So.  922;  Pullman  Pal- 
ace Car  Co.  V.  Gavin,  93  Tenn.  53,  21  L.RA.. 
298,  42  Am.  St.  Rep.  902,  23  S.  W.  70; 
Jones  V.  Glass,  35  N.  C.  (13  Ired.  L.)  305; 
Williams  v.  Brooklyn  Dist.  Teleg.  Co.  12 
Misc.  665,  33  N.  Y.  Supp.  849;  McCord  v. 
Western  U.  Teleg.  Co.  39  Minn.  181,  1 
L.R.A.  143,  12  Am.  St.  Rep.  636,  39  N.  W. 
315;  Campbell  v.  Pullman  Palace  Car  Co. 
42  Fed.  484;  Barrow  S.  S.  Co.  v.  Kane,  31 
C.  C.  A.  454,  60  U.  S.  App.  32,  88  Fed.  197; 
Houston  &  T.  C.  R.  Co.  v.  Bush,  104  Tex.  26, 

a  garage,  where  there  was  evidence  to  sup- 
port a  recovery  on  the  ground  that  the 
cars  were  negligently  liitched  together,  and 
also  on  the  ground  that  the  towing  car  wad 
negligently  managed,  it  was  held  erroneous 
to  instruct  that  no  recovery  can  be  had 
if  the  plaintiff  knew  and  appreciated  the 
risk  attendant  upon  the  negligent  hitching 
together  of  the  cars.     Ibid. 

And  in  this  ease  it  was  also  held  that 
evidence  of  what  a  witness  saw,  or  had 
8een,  the  employee  wlio  despatched  the  tow- 
ing car  do,  was  admissible  upon  tlie  ques- 
tion of  the  scope  of  his  authority,  but 
that  the  inference  which  the  witness  drew 
from  these  facts  should  be  excluded.     Ibid. 

In  an  action  for  personal  injuries,  where 
it  is  shown  that  the  defendants,  in  connec- 
tion with  their  general  business  as  retail 
merchants,  maintained  a  department  for 
selling  and  repairing  automobiles,  and 
made  a  practice  of  sending  men  out  to 
bring  in  automobiles  to  be  repaired,  and 
delivering  them  when  repaired,  but  did  not 
undertake  to  carry  passengers;  and  that 
the  plaintiff  telephoned  a  personal  friend, 
who  was  employed  in  another  department 
of  the  defendants'  store,  and  reqiiested 
him  to  send  a  competent  man  to  repair  her 
automobile  and  run  it  back  to  the  city  with 
her  as  a  passenger, — no  recovery  can  be 
had,  although  her  request  was  complied 
with,  and  after  the  repairs  were  made  and 
on  the  return  trip  the  machine  was  upset 
and  she  was  injured;  since  there  is  noth- 
ing in  the  case  to  show  that  the  employee 
who  was  telephoned  to  had  any  connection 
with  the  automobile  department,  or  that 
tlie  manager  of  the  department  had  any  au- 
thority to  contract  to  bring  the  plaintiff 
back  to  the  city  as  a  passenger,  or  that 
he  made  or  was  requested  to  make  such 
45  L.R.A.(N.S.) 


32  L.R.A.{N.S.)  1201,  133  S.  W.  245;  Notn 
to  Daniel  v.  Petersburg  R.  Co.  4  L.ILA. 
(N.S.)    486. 

If  Flynn  was  remiss,  or  negligent  In  the 
performance  of  his  duty,  and  failed  to  exer- 
cise ordinary  care,  or  diligence  in  guarding, 
and  if  such  failure  on  Flynn's  part  con- 
tributed or  was  responsible  for  the  damage 
to  the  car,  then  the  defendant  must  be 
liable. 

Story,  Agency,  9th  ed.  §  462;  Huff  cut, 
Agency,  2d  ed.  §  245;  Engelhart  v.  Farrant, 
[1897]  1  Q.  B.  240,  66  L.  J.  Q.  B.  N.  S. 
122,  76  L.  1.  N.  S.  617,  45  Week.  Rep.  179; 
Chapman  v.  New  York  C.  R.  Co.  33  N.  Y. 
369,  88  Am.  Dec.  392;  Eaton  v.  Lancaster, 
79  Me.  477,  10  Atl.  449;  Williams  v.  Koeh- 
ler,  41  App.  Div.  426,  68  N.  Y.  Supp.  863. 

Marshall,   J.,   delivered  the  opinioxc  of 

the  court: 

At  first  impulse  one  might  say  that,  in 
the  circumstances  of  this  case,  the  plain- 
tiff ought  to  recover.  A  hasty  decision 
might  so  lead.  That  is  evident  from  the 
summary  manner  of  the  disposition  below. 

a  contract.     Gresh  v.  W^anamaker,  237  Pa. 
13,  84  Atl.  1108. 

Unauthorized    use    of    machine    by   garage 

keeper. 

In  Bush  V.  Fourcher,  3  Ga.  App.  43,  59 
S.  E.  459,  where  a  recovery  was  sought 
against  a  repairer  of  automobiles  for  the 
unauthorized  use  of  a  machine  placed  in 
his  hands  for  repairs  and  sale,  it  was  held 
that  in  case  an  unauthorized  use  of  the 
machine  was  shown  he  would  be  liable  for 
reasonable  hire  for  its  use;  and  where  no 
contract  for  hire  was  shown  it  was  held 
that  the  question  of  whether  such  person 
"made  a  practice  of  using  it"  was  imma- 
terial, since  he  was  liable  only  for  reason* 
able  hire  for  the  time  which  he  actually 
used  the  machine.  • 

Loss  or  damage  occurring  in  garage  or  re- 
pair shop. 

A  keeper  of  a  garage  in  receiving  an  au- 
tomobile for  repairs  which  are  to  be  made 
for  the  mutual  benefit  of  the  parties  is  a 
bailee  for  hire,  and  is  not  an  insurer,  but 
is  liable  only  in  case  of  his  failure  to  exer- 
cise ordinary  care. 

Thus,  where  the  evidence  shows  that  an  • 
automobile  was  delivered  to  a  garage  keep- 
er for  repairs,  and  was  placed  in  a  barn 
not  connected  with  the  defendant's  garage, 
and  that  the  owner  subsequently  was  noti- 
fied that  the  repairs  had  been  completed, 
and  that  upon  going  for  his  machine  he 
found  the  barn  in  which  it  had  been  stored, 
burned  and  the  remains  of  his  machine  in 
tlie  ruins,  a  nonsuit  should  be  entered,  the 
burden  of  proof  being  upon  the  plaintiff  in 
such  case,  and  there  being  nothing  in  such 
evidence  to  show  that  the  loss  in  question 
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However,  upon  reflection  it  would  occur,  as 
it  seems,  that  the  case  is  to  be  ruled  by  set- 
tled principles,  not  by  mere  impulsive 
thought  as  to  what  is  right  and  what  is 
wrong.  Further  thought,  and  it  would  oc- 
cur that  the  law  as  to  such  a  situation 
must  have  been  settled  along  reasonable 
and  practicable  lines,  consistent  with  the 
necessary  relations  of  members  of  a  com- 
munity to  each  other. 

There  must  be  masters  and  servants.  One 
cannot  do  everything  directly.  He  must 
needs  employ  assistants.  •  That  is  expected 
by  everyone  to  whom  he  owes  a  duty,  con- 
tractual or  otherwise,  as  regards  safety  of 
persons  or  property.  How  far  does  that 
duty  extend?  Does  it  extend  so  far  as  to 
make  every  act  of  the  servant  while  in  the 
employ  of  the  master,  whether  done  by 
actual  or  implied  direction  or  assent  of  the 
master, — ^for  the  servant's  personal  negli- 
gences and  torts  attributable  to  his  own 
purpose  as  well  as  those  occurring  by  ex- 
cessiveness  in  doing  what  he  is  employed  to 
do, — imputable  to  the  master?  If  so,  then 
the  master  must,  to  all   intents  and  pur- 


poses, be  an  insurer  against  conduct  of  his 
servant  and  under  a  very  great  risk  from 
which  he  has  no  practicable  way  of  escape 
by  any  degree  of  care  he  can  personally  ex- 
ercise. The  only  way  of  escape  would  be  to 
restrict  his  activities  to  his  personal  capac- 
ity. The  learned  trial  court  evidently  went 
to  the  fullest  extent  of  liability  we  have 
indicated. 

The  case  presents  these  aspects:  (1) 
What  was  the  real  scope  of  Flynn's  em- 
ployment? (2)  Did  it  effectually  termi- 
nate when  he  left  the  garage  for  his  lunch, 
so  that  when  he  returned  with  his  friend, 
he  did  so  rather  as  a  stranger  than  an  em- 
ployee, though  having  opportunity  by  rea- 
son of  his  service  to  enter  the  garage? 
(3)  Was  he  actually  in  the  service  of  the 
defendant  in  charge  of  the  garage  at  the 
time  he  took  out  the  machine?  That  he  had 
no  authority  from  the  master  to  take  it 
out;  that  his  act  was  not,  even  remotely, 
connected  with  anything  he  was  author- 
ized to  do;  that  it  was  something  nefther 
authorized  nor  within  reasonable  anticipa- 
tion  from   the   standpoint   of   the   master; 


occurred  by  reason  of  the  bailee's  negli- 
gence. Allen  V.  Fulton  Motor  Car  Co.  71 
Misc.  190,  128  N.  Y.  Supp.  419.  The  court 
said:  '*This  was  a  case  of  bailment  for  hire. 
The  contract  was  for  the  mutual  advan- 
tage of  both  the  bailor,  Allen,  and  the 
bailee,  the  Fulton  Motor  Car  Company. 
When  it  accepted  the  property,  the  Fulton 
Motor  Car  Company  was  bound  to  bestow 
upon  it  ordinary  diligence,  such  as  every 
man  of  common  prudence  takes  of  his  own 
property.  As  the  contract  was  for  the 
mutual  benefit  of  the  parties,  the  defend- 
ant was  only  liable  for  loss  occurring  by 
reason  of  its  negligence,  and  was  not  liable 
for  loss  due  to  accident  or  irresistible  force. 
It  was  answerable  only  for  ordinary  neg- 
lect. If  the  machine  was  lost  or  damaged 
for  want  of  ordinary  care  and  diligence, 
the  defendant  is,  of  course,  responsible. 
When  called  upon  for  the  return  of  the 
car,  it  was  the  duty  of  the  defendant  to 
deliver  it  to  its  owner,  or  account  for  its 
default  by  showing  a  loss  by  some  violence, 
theft,  or  accident.  It  seems  to  me  in  this 
case  that  when  the  evidence  disclosed  the 
fact  that  this  car  was  lost  by  fire,  or,  in 
other  words,  its  loss  was  accounted  for,  the 
burden  continued  upon  the  plaintiff  to  show 
that  its  loss  was  occasioned  by  some  negli- 
gence or  want  of  ordinary  care  upon  the 
part  of  the  defendant.  The  caSe  of  Claflin 
V.  Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467, 
seemg  to  me  to  be  directly  in  point  with 
the  case  under  consideration  here.  There 
can  be  no  question  but  that  the  doctrine 
is  well  settled  in  this  state  that  where  a 
bailee  of  goods,  although  liable  to  recover 
for  their  loss  only  in  case  of  negligence, 
fails,  nevertheless,  upon  demand,  to  return 
them  to  the  owner,  or  account  for  his  fail- 
ure to  return  them,  a  prima  facie  case  of 
45  L.R.A.(N.S.) 


negligence  is  made  out  against  the  defend- 
ant. It  seems  to  me  that  the  presumption 
of  negligence  in  such  a  case  is  somewhat 
artificial,  and  results  from  the  fact  that  the 
bailee  is  in  a  position  to  have  exclusive 
knowledge  of  the  facts,  and  that  he  should 
give  explanation  for  his  failure  to  return, 
if  any  such  explanation  may  exist  other 
than  his  own  fault.  But  as  Judge  Hand 
in  Claflin  v.  Meyer,  supra,  says,  *wnere  the 
refusal  to  deliver  is  explained  by  the  fact 
appearing  that  the  goods  have  been  lost, 
either  destroyed  by  fire  or  stolen  by  thieves, 
and  the  bailee  is*  therefore  unable  to  de- 
liver them,  there  is  a  no  prima  facie  evi- 
dence of  his  want  of  care,  and  the  court 
will  not  assume,  in  the  absence  of  proof  on 
the  point,  that  such  fire  or  theft  wad  the 
result  of  his  negligence." 

And  it  has  been  held  that  where  the 
purchaser  of  an  automobile  shipped  it  to 
one  of  the  concern's  stores  for  repairs,  the 
concern  upon  receiving  it  became  a  bailee 
for  hire,  and  responsible  only  for  ordinary 
care.  Ford  Motor  Co.  v.  Osburn,  140  111. 
App.  633.  And  in  this  case,  in  accord  with 
the  decision  in  Allen  v.  Fulton  Motor  Car 
Co.  supra,  it  was  held  that  where  the  ma- 
chine was  shown  to  have  been  destroyed 
by  fire  while  in  the  company's  building,  it 
was  incumbent  upon  tne  owner,  in  an 
action  to  recover  for  its  loss,  to  prove  a 
want  of  ordinary  care  or  negligence  on  the 
part  of  the  bailee. 

And  it  was  also  held  that  a  detention 
of  the  machine  by  the  company  for  about 
two  weeks  was  no't  unreasonable,  where  the 
owner,  who  was  not  a  resident  of  the  city 
but  who  was  frequently  there,  by  his  state- 
ment had  induced  the  company  to  believe 
and  expect  that  he  would  call  at  their  place 
of   business    and    accompany    an    employee 
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that  it  was  something  any  other  lawless 
person  might  as  well  have  done  had  he  only 
possessed  the  easy  means  of  entering  the 
garage, — are  not  in  dispute. 

As  we  proceed  with  the  case,  it  will  be 
observed  that  whichever  of  the  suggested 
situations  may  be  the  real  one  as  to  the 
facts,  the  legal  result  is  substantially  the 
same.  It  may  be  that  the  learned  court  be- 
low did  not  think  otherwise;  but  whether  a 
right  result  was  reached  is  another  thing. 
It  may  have  been  thought  that  the  fact  of 
Flynn  having  rightful  access  to  the  garage, 
regardless  of  any  actual  wrongful  conduct 
on  the  part  of  appellant  either  in  employing 
or  retaining  him,  was  sufficient.  If  not  so 
thought,  then  the  case  went  upon  the  idea 
of  absolute  responsibility  for  the  conduct 
of  Flynn  while  he  was  in  charge  of  the 
garage.  The  vital  contest  below  on  the 
facts,  as  counsel  viewed  the  matter,  seems 
to  have  been  as  to  whether  Flynn  was  in 
charge  of  the  garage  when  he  took  out  the 
machine,  or  had  practically  left  for  the 
night  and  returned  as  a  stranger,  merely 
having  means  of  making  an  entry  without 
being  a  trespasser.  The  situation  is  pre- 
sented in  much  the  same  way  here.  The 
real  vital  point  in  the  matter,  as  we  shall 
see,  did  not  receive  much,  if  any,  attention. 

From  the  foregoing,  familiar  and  elemen- 
tary as  the  law  is  in  general,  applicable  to 
the  responsibility  of  a  master  for  the  acts 
of  his  servants,  either  as  regards  the  sub- 
ject of  a  bailment  for  hire,  as  in  this  case, 
or  otherwise,  it  seems  best  to  refer  thereto 
at  some  length.  A  branch  of  the  law,  how- 
ever familiar  as  it  may  seem  to  some, 
which  has  led  to  such  divergence  of  thought 


between  counsel  and  courl,  as  here,  may 
well  be  treated  with  some  particularity. 

In  the  first  place,  the  liability  of  appel- 
lant, whatever  be  the  choice  of  aspects  as  to 
the  facts,  as  before  indicated,  rests  on 
breach  of  mere  contract  or  other  duty  to 
respondent.  Therefore  the  inquiry  must 
first  be,  What  are  those  duties? 

The  duties  referred  to  are  the  same  in 
case  of  a  bailment,  as  here,  as  in  that  of 
any  other  bailment  for  hire,  except  in  such 
special  relations  as  characterize  the  busi- 
ness of  innkeepers,  common  carriers,  and 
possibly  some  other  vocations,  which,  in  the 
whole,  form  a  class  quite  apart  from  the 
ordinary.  Berry,  Automobiles,  §  207;  Bab- 
bitt, Motor  Vehicles,  §  639.  A  bailee  for 
hire  owes  to  the  bailor  the  duty  to  exer- 
cise ordinary  care  as  regards  the  subject 
of  the  bailment.  That  is  all.  Edwards, 
BaiUn.  3d  ed.  §  4;  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  747;  Jones,  Bailm.  86.  Such  is  the 
rule,  it  is  said,  "by  the  harmonious  con- 
sent of  nations.'' 

AH  agree  that  the  ordinary  bailee  is  in 
no  sense  an  insurer.  Story,  Bailm.  0th  ed. 
§§  25-32;  Schouler,  Bailm.  25;  Berry  and 
Babbitt's,  supra. 

The  text  on  the  subject  under  discussion 
is  without  substantial  variation  in  the 
many  standard  works  at  hand.  It  is  quite 
as  old,  at  least,  as  English  law.  It  is  sup- 
ported by  numerous  adjudications,  includ- 
ing our  own.  Dimmick  v.  Milwaukee  &  St. 
P.  R.  Co.  18  Wis.  471;  Savage  v.  Davis,  18 
Wis.  609;  Stacy  v.  Knickerbocker  Ice  Co. 
84  Wis.  614,  54  N.  W.  1091,  1  Am.  N^. 
Cas.  738.  A  bailee  for  hire,  said  the  court 
in  Dimmick  v.  Milwaukee  &  St.  P.  R.  Co. 


while   the   machine   was   tried    out.      Ford 
Motor  Co.  V.  Osburn,  supra. 

In  Wyckoff,  Church  &  Partridge  v.  Lans- 
den  Co.  112  N.  Y.  Supp.  1052,  it  was  held 
,  that  a  recovery  against  a  garage  keeper 
based  upon  a  charge  that  he  had,  through 
negligence,  damaged  the  defendant's  auto- 
mobile by  filling  the  cells  of  the  battery 
with  sulphuric  acid,  instead  of  distilled 
water,  could  not  be  had  where  an  employee 
of  the  garage  testified  that  when  the  ma- 
chine was  brought  in  on  a  certain  day  he 
noticed  that  the  battery  was  hot,  and 
stated  positively  that  he  filled  it  with  dis- 
tilled water,  and  described  minutely  the 
process  of  filling;  and  the  only  evidence 
tor  the  owner  of  the  machine  was  that  it 
was  brought  to  the  garage  on  the  day  in 
question,  and  that  the  next  day  it  would 
not  move,  and  that  the  battery  was  hot  and 
filled  with  gasses..  and  that  after  a  heavy 
charge  it  did  not  work  properly  that  day, 
and  the  chemist  who  repaired '  it  testified 
that  he  found  sulphuric  acid  in  the  cells, 
but  there  being  nothing,  however,  in 
the  owner's  evidence  to  show  that  no  one 
else  had  put  the  injurious  substance  in  the 
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batteries  between  the  time  when  they  were 
taken  from  the  garage  and  when  the  exam- 
ination was  made  by  the  chemist,  since  the 
evidence  in  such  case  is  not  sufficient  to 
maintain  the  affirmative,  which  rests  upon 
the  owner. 

Where  it  is  shown  that  an  automobile 
body  when  delivered  at  a  garage  for  storage 
was  in  good  condition,  and  that  upon  re- 
delivery about  three  years  later  it  was. 
broken  and  the  upholstery  was  moth-eaten 
so  as  to  render  it  worthless,  a  prima  facie 
case  is  made  out  against  the  bailee,  and 
he  will  be  liable  unless  he  shows  in  re- 
buttal the  degree  of  care  exercised,  the, 
conditions  ex i'^ ting  in  the  garage,  the  im- 
possibility <5r  improbability  of  moths  fre- 
quenting a  place  where  large  quantities  of 
gasolene  were  in  use,  or  uiat  it  was  not 
customary  for  warehouses  engaged  in  stor- 
ing automobiles  to  inspect  them  and  report 
tlieir  condition  to  the  owners,  and  estab- 
lishing knowledge  by  the  plaintiff  on  that 
point.  Wimpfheimer  v.  A.  T.  Demarest  & 
Co.   78  Misc.   171,   137  N.  Y.   Supp.   908. 

J.  T.  W. 
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''should  exercise  that  care  which  men  of 
common  prudence  generally  bestow  upon 
their  own  property  similarly  situated,  and 
was  only  liable  in  case  it  failed  to  perform 
this  duty."  That  rule  is  found  stated  as 
often  as  any  in  the  law,  emphasis  being 
frequently  put  upon  the  fact  that  a  bailee 
is  not  an  insurer. 

Thus  it  is  of  the  utmost  importance 
here  to  keep  in  mind,  absence  from  a  con- 
tract of  bailment  of  any  element  of  insur- 
ance, presence  of  the  element  of  responsi- 
bility for  ordinary  care,  and  presence  of  the 
element  of  consent,  in  the  absence  of  any 
special  agreement  to  the  contrary,  to  use 
the  usual  means  of  executing  the  contract 
of  bailment,  particularly  to  do  it  by  the 
employment  of  others  and  without  occupy- 
ing the  status  of  an  assurer  for  their  con- 
duct. Ordinary  care  as  to  them  is  the  same 
as  in  the  selection  and  retention  of  servants 
to  perform  any  other  service.  There  is  ab- 
solutely no  difference  in  principle  or  au- 
thority, so  far  as  regards  wrongful  acts  of 
the  servants  being  attributable  directly  to 
fault  of  the  master.  Ordinary  care  in  the 
selection  and  retention  of  employees,  or- 
dinary care  on  the  part  of  employees  in  do- 
ing the  things  they  are  employed  to  do, 
ordinary  care  at  all  points,  no  more  and 
no  less,  is  the  standard  contracted  for  in 
the  ordinary  bailment  for  compensation  as 
in  this  case.  No  exceptions  are  found  in 
the  law.  It  is  stated  in  the  books,  old  and 
new,  that  the  bailee  can  only  be  held  re- 
sponsible for  such  care.  That  Includes,  im- 
putable fault, — ^wrongful  acts  within  the 
scope  of  the  employee's  employment.  This 
last  element  is  of  controlling  significance 
here  as  we  shall  see. 

Though  it  will  be  found  stated  in  the 
books  that  the  bailee  can  only  be  held  je- 
sponsible  for  the  use  of  ordinary  care  and 
common  prudence  in  the  preservation  of 
property  bailed,  cases  may  be  found  sup- 
porting the  view  that  when  the  bailee  in- 
trusts his  duties  to  an  employee,  thus  af- 
fording the  latter  opportunity  to  misuse  the 
subject  of  the  bailment,  the  act  of  the  ser- 
vant in  so  doing  is  imputable  to  the  master, 
as  was  thought  below  in  this  case.  Re- 
search, however,  will  readily  disclose  that 
such  adjudications  are  few,  incidental,  in- 
considerate, and  have  been  overruled  when- 
ever directly  and  vigorously  challenged. 
Several  illustrations  of  this  are  found  in 
the  English  reports  to  which  American 
courts  have  commonly  resorted  for  guidance 
on  this  subject. 

For  example  of  the  foregoing:  In  Sleath 
V.  Wilson,  9  Car.  &  P.  607,  Erskine,  J.,  said : 
"But  whenever  the  master  has  Intrusted  the 
servant  with  the  control  of  the  carriage,  it 
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is  no  answer  that  the  servant  acted  improp- 
erly in  the  management  of  it.  .  .  .  The 
master,  in  such  a  case,  will  be  liable,  and 
the  ground  is,  that  he  has  put  it  in  the  ser- 
vant's power  to  mismanage  the  carriage  b;^ 
intrusting  him  with  it."  That  is  the  logic 
upon  which  the  judgment  here  rests,  in  one 
aspect  of  the  matter. 

In  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476, 
10  Best  &  S.  337,  38  L.  J.  Q.  B.  N.  S.  223,  17 
Week.  Rep.  727,  the  quoted  language  was 
condemned  as  out  of  harmony  with  settled 
law.  The  contrary  doctrine  applied  in 
Mitchell  V.  Crassweller,  13  0.  B.  237,  17 
Eng.  Rul.  Gas.  252,  was  approved,  the  court 
saying:  "The  true  rule  is  that  the  master 
is  only  responsible  so  long  as  the  servant 
can  be  said  to  be  doing  the  act,  in  the  do- 
ing of  which  he  is  guilty  of  negligence,  in 
the  course  of  his  employment." 

The  doctrine  above  stated  is  found  uni- 
versally adopted  in  England  and  this  coun- 
try. It  is  stated  by  text  writers  as  not 
admitting  of  any  exceptions  as  regards  or- 
dinary bailments.  This  excerpt  from  Ed- 
wards on  Bailments,  3d  ed.  §  389,  is  a  good 
illustrative  example  and  will  be  found 
quoted  and  approved  in  many  adjudica- 
tions : 

"The  general  rule  is  now  well  settled  that 
the  master  is  liable  for  all  the  acts  of  his 
servant  which  are  within  the  general  scope 
of  his  employment,  and  which  are  done 
while  engaged  in  his  master's  business  and 
with  a  view  to  the  furtherance  of  that  busi- 
ness and  the  master's  interests,  whether 
such  acts  are  done  negligently,  wantonly  or 
even  wilfully.  But  if  the  servant  goes  out- 
side of  his  employment,  and  without  regard 
to  his  service,  acting  with  malice  or  in  or- 
der to  effect  some  purpose  of  his  own,  wan- 
tonly causes  damage  to  another,  the  master 

is  not  liable The  rule  is  perfectly 

plain  and  well  settled,  and  the  only  difficul- 
ty in  its  application  is  generally  one  of 
fact;  namely  this,  to  ascertain  the  true  re- 
lation in  which  the  parties  stood  to  each 
other." 

That  is,  as  explained,  whether  the  act  was 
done,  not  within  the  course  or  period,  but 
within  the  scope  of  the  employment. 

For  another  example  we  quote  from  Mech- 
em  on  Agency,  §  737: 

"If  the  agent  or  servant,  therefore,  steps 
outside  of  his  employment,  to  do  some  act 
for  himself,  not  connected  with  his  prin- 
cipal's business,  the  latter  will  not  be  li- 
able for  the  agent's  negligence  while  so  en- 
gaged. Beyond  the  scope  of  his  employ- 
ment the  agent  or  servant  is  as  much  a 
stranger  to  his  principal  as  though  he  were 
a  third  person." 

And  again  from  Story  on  Bailments,  9th 
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6(L  f  4C2,  mm  to  the  preeiM  relatioiu  imder 
eoBsidermtioB: 

**Jhe  nuwter  u  not,  anmnallj,  liable  for 
the  miedeecU  of  his  servanU;  and  therefore 
we  are  to  distinguish  whether  the  act  cam- 
plained  of  haa  been  done  in  the  aerrice  of 
the  matter,  or  in  obedience  to  hia  orders,  or 
not," — done  in  the  service  of  the  master,  as 
the  author  shows, — for  the  purpose  of  serr- 
ing  the  master.  "The  master  is  not  respon- 
sible for  an  J  wilful  or  malicious  injury 
done  bj  his  servant,"  unless  done  "in  the 
master's  service  in  the  course  of  his  employ- 
ment." That  is,  as  explained  by  illustra- 
tions, in  doing  the  thing  he  was  employed 
to  do. 

The  doctrine  thus  sUted,  it  wiU  be  ob- 
served^  applies  particularly  to  the  general 
contract  of  bailment  where  the  employer 
uses  servants  in  the  execution  of  the  agree- 
ment It  is  general  in  all  situations  where 
the  relation  of  master  and  servant  exists. 
It  has  been  repeatedly  sanctioned  and  ap- 
plied in  this  court, — in  the  whole  covering 
a  variety  of  situations.  Winkler  v.  Fisher, 
95  Wis.  355,  70  N.  W.  477,  1  Am.  Keg.  Rep. 
739;  Bergman  v.  Hendrickson,  106  Wis. 
434,  80  Am.  St.  Rep.  47,  82  N.  W.  304; 
Johnston  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
130  Wis.  492,  110  N.  W.  424;  Cobb  v.  Si- 
mon, 119  Wis.  597,  100  Am.  St  Rep.  900, 
97  N.  W.  276;  Schultz  v.  La  Crosse  City  R. 
Co.  133  Wis.  420,  113  N.  W.  CSS;  Topole- 
wski  V.  Plank inton  Packing  Co.  143  Wis. 
52,  126  N.  W.  554. 

Many  authorities  bearing  on  the  subject 
are  found  elsewhere,  and  among  them  in- 
stances involving  substantially  similar  situ- 
ations as  the  one  before  us, — so  far  identical 
as  to  leave  no  room  for  dlstingui^hment  on 
principle.  Among  them  are  the  following: 
White  V.  Commonwealth  Nat  Bank,  4 
Brewst  (Pa.)  234,  Fed.  Cas.  No.  17,544; 
Sanderson  v.  Collins,  90  L.  T.  N.  S.  243, 
[1904]  1  K.  B.  628,  73  L.  J.  K.  B.  N.  S. 
358,  52  Week.  Rep.  354,  20  Times  L.  R. 
249;  Ellis  v.  Turner,  8  T.  R.  533,  5  Re- 
vised Rep.  441;  Coleman  v.  Riches,  16  C.  B. 
104,  3  C.  L.  R.  795,  24  L.  J.  C.  P.  N.  S.  125, 
1  Jur.  N.  S.  596,  3  Week.  Rep.  463;  Ravner 
V.  Mitchell,  L.  R.  2  C.  P.  Div.  357,  25  Week. 
Rep.  633;  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 5  Wheat.  326,  5  L.  ed.  100;  Foster 
V.  Essex  Bank,  17  Mass.  479,  0  Am.  Dec. 
168,  1  Am.  Neg.  Cas.  502;  Adams  v.  Cost, 
62  Md.  264,  50  Am.  Rep.  211;  Maddox  v. 
Brown,  71  Me,  432,  36  Am.  Rep.  336;  Mer- 
chants' Nat  Bank  v.  Guilmartin,  88  Ga. 
797,  17  L.R.A.  322,  15  S.,B.  831;  Cava- 
nagh  V.  Dinsmore,  12  Hun,  465;  Stone  v. 
Hills,  45  Conn.  44,  29  Am.  Rep.  636;  Evans 
V.  A.  L.  Dyke  Automobile  Supply  Co.  121 
Mo.  App.  266,  101  S.  W.  1132. 

Those  cases,  and  many  others  represent- 
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ing  all  jurisdictions  which  might  be  cited, 
show  that  the  test  as  to  whether  a  servant 
in  doing  a  wrongful  act  was  in  the  employ 
of  the  master,  and  as  such  in  chaige  of  a 
bank  or  a  wareh<rase  or  repair  »hop,  ga- 
rage, or  h«*M<n»g  his  master's  team,  or  per- 
forming other  service  in  which  the  master, 
in  case  of  the  act  being  his  own  would  be 
responsible  for  misconduct  to  another  in- 
jured in  his  person  or  property  by  the  act  of 
the  servant,  is  whether  the  particular  act 
was  within  the  scope  of  the  employment  It 
matters  not  whether  the  master  authorize<i 
the  particular  wrongful  acts,  if  tlie  unau- 
thorized matter  was  merely  a  wrong  way  of 
doing  the  thing  the  servant  was  employed 
to  do, — that  is,  was  in  pursuit  of  the  em- 
ployment itself, — ^within  the  scope  of  it,  the 
master  is  liable;  but  if  it  was  something 
entirely  outside  of  such  scope,  though  done 
within  the  period  of  employment  and  while 
actually  employed,  and  capacity  to  do  it 
was  obtained  through  the  service,  the  mas- 
ter is  not  liable. 

A  leading  case  is  Foster  v.  Essex  Bank. 
17  Mass.  479,  9  Am.  Dee.  168,  1  Am.  Neg. 
Cas.  502.  There  the  whole  subject  is  dis- 
cussed at  length,  many  English  authorities, 
being  cited  and  reviewed.  The  general  ef- 
fect is  that  if  the  servant  of  a  banking  cor- 
poration in  charge  of  the  bank, — one  em- 
ployed and  retained  with  due  care, — ^negli- 
gently or  fraudulently  causes  a  customer  to 
lose  a  special  deposit  left  in  care  of  the 
bank,  the  corporation  is  not  ^liable.  Finu- 
cane  v.  Small,  1  Esp.  315,  was  cited  and  ap- 
proved. There  a  person  stored  his  trunk 
and  contents  with  another  for  hire.  The 
latter's  servant  stole  the  contents.  Held 
that  the  master  was  not  liable.  Sum- 
ming up  the  result  of  the  authorities  the 
court  said,  in  the  Foster  Case:  "To  make 
the  master  liable  for  any  act  of  fraud  or 
negligence  done  by  his  servant,  the  act  must 
be  done  in  the  course  of  his  employment; 
and  that  if  he  steps  out  of  it  to  do  a  wrong, 
either  fraudulently  or  feloniously,  towards 
another,  the  master  is  no  more  answerable 
than  any  stranger.  The  cases  of  innholders, 
common  carriers,  and  perhaps  shipmasters- 
or  seamen,  when  goods  are  embezzled,  are 
exceptions  to  the  general  rule,  founded  on 
public  policy." 

Merchants'  Nat  Bank  v.  Guilmartin.  8S 
Ga.  797,  17  L.R.A.  322,  15  S.  E.  831,  is  an- 
other case  involving  the  question  of  whether 
a  bank  is  liable  for  the  theft  of  a  special 
deposit  by  its  cashier  in  charge.  True,  this 
case,  as  the  former  and  each  of  several  oth- 
ers cited  therein  of  similar  import,  in- 
volved a  bailment  without  compensation, 
where  the  degree  of  care  contracted  for  was 
only  such  as  a  bailee  uses  in  his  own  busi- 
ness.   But  they  are  directly  to  the  point 
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that,  in  Buch  extreme  cases  as  the  theft  of  a 
deposit,  the  question  of  the  bailee's  liability 
turned  wholly  on  whether  he  exercised  the 
proper  d^ree  of  care  or  not,  such  degree, 
as  to  whether  ordinary  or  something  less, 
being  determinable  on  whether  the  bailment 
was  for  compensation  or  not.  The  idea  of 
absolute  responsibility  for  the  act  of  the 
servant,  as  if  done  by  the  master,  or  liabil- 
ity at  all,  except  based  on  some  fault  as  re- 
gards trusting  the  bailment  to  the  control 
of  the  servant;  imputable  fault — a  wrong 
committed  by  the  servant  by  actual  or  con- 
structive assent  of  the  master, — was  repudi- 
ated. The  mere  custodianship,  as  distin- 
guished from  bailment  for  compensation, 
was  not  recognized  as  varying  the  rule  that 
a  master  is  not  liable,  absolutely,  for  the 
act  of  his  servant.  In  any  event,  the  court 
held,  for  liability,  the  wrongful  act  must 
be  attributable  to  some  negligence  of  the 
master,  or  some  negligence  or  some  other 
fault  of  the  servant  in  doing  the  act  the 
master  employed  him  to  do.     We  quote: 

"A  master  generally  is  not  liable  for  the 
servant's  fraud  or  wilful  tort,  unless  he  is 
acting  ...  in  the  conduct  of  his  busi- 
ness, that  is  to  say,  at  his  actual  or  im- 
plied instance.  The  servant  must,  in  the 
wrongful  act,  be  acting  or  intending  to  act 
in  behalf  of  the  master  and  in  the  course  of 
his  employment." 

Evans  v.  A.  L.  Dyke  Automobile  Supply 
Co.  121  Mo.  App.  266,  101  S.  W.  1132,  is 
interesting  on  the  subject  under  discussion. 
Plaintiff,  owner  of  an  automobile,  by  ar- 
rangement with  B,  the  defendant,  propri- 
etor of  a  garage,  sent  C,  his  brother,  with 
the  machine  to  the  garage  for  sale.  He 
found  plaintiff's  servant,  E,  in  charge.  E, 
in  the  absence  of  the  proprietor,  had  au- 
thority to  receive  machines  and  look  after 
the  business.  He  directed  C  to  run  the  ma- 
chine into  the  garage.  After  some  conver- 
sation respecting  the  sale  price,  £  said  the 
machine  could  readily  be  sold;  that  the 
garage  would  not  be  open  the  next  day,  Sun- 
day, but  as  they  lived  in  the  same  neighbor- 
hood, if  he,  C,  would  take  the  machine  back 
he,  E,  would  call  for  it  the  next  morning 
and  show  it  to  a  proposed  customer.  That 
was  agreed  to.  E  called  accordingly.  The 
machine  was  delivered  to  him  and  received, 
ostensibly,  for  the  employer,  B.  Pursuant 
to  his  agency  employment,  E  showed  the 
machine  to  a  prospective  purchaser,  and 
then,  instead  of  returning  it  to  A,  or  taking 
it  to  the  garage,  went  on  a  pleasure  trip 
during  which  it  was  wrecked.  The  case 
was  treated  in  various  aspects,  one  upon 
the  theory  that  E  actually  received  the  ma- 
chine as  agent  for  B,  and  while  having  it  as 
such,  with  the  duty  to  return  it  to  A  or 
take  it  to  the  garage,  after  displaying  it  to 
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the  prospective  purchaser,  turned  aside  and 
went  on  the  pleasure  ride.  In  that  aspect, 
the  court  thus  discoursed  in  general  effect: 
A  master  is  responsible  for  the  negligent 
and  wilful  tort  of  his  servant  only  when 
committed  in  the  sphere  of  the  servant's 
duty  and  while  acting  in  the  master's  be- 
half. On  principle  and  authority  the  auto- 
mobile company  is  not  liable  for  the  negli- 
gence of  its  agent  while  he  was  using  the 
machine  for  a  purpose  wholly  detached 
from  his  employment.  The  agent's  trip  had 
no  relation  to  his  service  as  an  employee  of 
the  company,  and  the  latter's  immunity 
from  liability  is  settled  by  many  decisions 
given  on  similar  facts. 

One  more  illustrative  case,  out  of  the 
many  at  hand,  will  certainly  suffice  to  em- 
phasize the  text  quoted  from  Edwards  on 
Bailments,  and  the  declaration  here,  that 
the  master's  liability  for  acts  of  his  ser- 
vants, is  governed  by  precisely  the  same 
principle  as  was  declared  in  Cobb  v.  Simon, 
119  Wis.  697,  100  Am.  St  Rep.  909.  97  N. 
W.  276,  and  other  cases  decided  by  this 
court. 

In  Sanderson  v.  Collins,  90  L.  T.  N.  S.  243, 
the  facts  were  much  like  those  in  Evans 
V.  A.  L.  Dyke  Automobile  Supply  Co. 
supra.  A  vehicle,  called  a  dogcart,  was  in- 
trusted to  defendant  for  his  temporary  use 
for  a  consideration.  When  not  in  service 
it  was  kept  in  his  coach  house  under  lock 
and  key,  and  the  key  was  usually  in  the  hall 
of  his  dwelling  house.  He  took  the  cart  out 
for  a  drive.  Upon  the  return  it  was  the 
servant's  duty  to  put  it  in  the  coach  house 
in  the  secure  manner  indicated.  Either  he 
failed  to  do  so,  or  after  performing  his  duty 
removed  the  cart  to  the  outside  without  the 
master's  knowledge  or  consent,  and  then, 
wrongfully  and  tortiously,  went  for  a  pleas- 
ure ride  and  damaged  the  vehicle.  The  mas- 
ter was  held  liable  for  the  act  of  the  servant 
in  the  trial  court,  though  it  was  decided 
that  the  servant's  act  was  not  within  the 
scope  of  his  authority.  The  recovery  was 
placed  on  about  the  ground  upon  which  the 
judgment  here  complained  of,  seemingly, 
was  rendered.  On  appeal,  the  decision  was 
condemned  because  of  there  being  no  liabil- 
ity for  the  act  of  a  servant  while  entirely 
aside  from  his  authority,  as  distinguished 
from  a  wrong  committed  in  doing  the  very 
act  he  is  authorized  to  do.  Said  the  writer 
of  the  leading  of  three  harmonious  opin- 
ions: 

''It  seems  to  me  that  the  ffrst  thing  is  to 
clear  one's  mind  as  to  the  facts  of  the  rela- 
tions existing  between  the  defendant  and 
his  servant.  The  obligation  of  the  defend- 
ant as  bailee  was  only  to  take  reasonable 
care  of  the  thing  bailed,  and  he  is  bound 
in  that  respect  for  an  act  of  his  servant 
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if  done  in  the  courae  of  his  employment. 
But  his  obligation  does  not  extend  so  as  to 
cover  the  acts  of  a  person  who  is  not  his 
servant,  or  the  acts  of  his  servant  beyond 
the  scope  of  his  authority."  If  the  thing 
had  been  taken  by  a  burglar  or  a  stranger 
without  negligence  on  the  part  of  defendant, 
he  would  not  be  liable.  Here  the  taking 
was  not  by  a  burglar  or  a  stranger,  but  it 
was  the  act  of  a  person  as  much  outside  any 
authority  conferred  on  him  as  if  it  had 
been  done  by  a  stranger.  The  defendant 
had  employed  a  competent  servant  and 
given  him  proper  directions.  The  defend- 
ant was  not  guilty  of  any  negligence. 
Therefore  there  was  no  want  of  care  on  the 
part  of  the  defendant  I  think  he  is  not 
liable. 

Romer,  L.  J.,  added,  substantially: 

There  was  no  obligation  of  insurable  safe- 
ty of  the  dogcart.  Defendant  was  not,  him- 
self)  guilty  of  any  negligence.  The  servant 
was  not  acting  in  the  line  of  his  employ- 
ment by  defendant  in  taking  out  the  dog- 
cart.    That  being  so,  the  latter  is  not  liable. 

It  will  be  observed  that,  in  each  of  the 
cases  involving  the  subject  under  discus- 
sion, decided  by  this  court,  save  one  which 
we  will  refer  to  specially,  later,  liability  of 
the  master  turned  on  whether  the  act  of  the 
servant  was  a  mere  wrongful  performance 
of  what  he  was  employed  to  do,  and  so  with- 
in the  scope  of  his  authority,  within  the 
cited  illustrations,  or  whether  it  was  wholly 
for  a  purpose  of  his  own,  though  done  dur- 
ing the  period  of  employment  and  of  his  be- 
ing on  duty. 

In  Cobb  V.  Simon,  supra,  the  question  was 
whether  the  floorwalker  in  defendant's  store 
did  the  act  within  the  scope  of  his  employ- 
ment to  discover  and  prevent  shop  lifting, 
or  did  it  to  extort  money  from  the  custom- 
er. For  failure  to  observe  the  suggested 
test  of  liability  and  error  in  supposing  that 
the  rule  in  such  cases  as  Craker  v.  Chicago 
&  N.  W.  R.  Co.  36  Wis.  667,  17  Am.  Rep. 
504,  8  Am.  Neg.  Cas.  665,  applied,  the  judg- 
ment below  was  reversed. 

In  Johnston  v.  Chicago,  St.  P.  M.  &  0.  R. 
Co.  130  Wis.  492,  110  N.  W.  424,  the  ques- 
tion was  whether  the  servant  merely  went 
too  far  in  executing  his  commission  to  dis- 
cover persons  guilty  of  abusing  or  stealing 
from  cars,  or,  in  personal  revenge,  arrested, 
unlawfully,  and  abused  plaintiff.  The  in- 
structions were  criticized,  but,  as  a  whole, 
found  without  harmful  error  because  the 
jury  were  emphatically  informed  that  de- 
fendant was  not  liable  unless  the  servant's 
wrongful  act  was  committed  in  doing,  in 
general,  the  very  thing  he  was  employed  to 
do. 

In  Bergman  v.  Hendrickson,  106  Wis.  434, 
80  Am.  St.  Rep.  47,  82  N.  W.  304,  the  ques- 
46  L.R.A.(N.8.) 


tion  was  whether  the  bartender  assaulted 
plaintiff  for  revenge,  or  to  coerce  him  into 
paying  a  bar  bill  owing  to  the  master.  The 
court  said  that  only  in  case  of  the  latter 
was  the  master  liable;  that  liability  de- 
pended upon  the  principle  of  respondeat 
superior;  and  that  Craker  v.  Chicago  k  N. 
W.  R.  Co.  supra,  and  Fick  v.  Chicago  k  N. 
W.  R.  Co.  68  Wis.  469,  60  Am.  Rep.  878. 
32  N.  W.  527,  ruled  by  the  special  duty  of  a 
carrier  of  passengers  to  protect  them,  had 
no  application. 

In  Winkler  v.  Fisher,  05  Wis.  355,  70  N. 
W.  477,  1  Am.  Neg.  Rep.  739,  the  question 
was  whether  the  son,  who  was  out  with  a 
gun  by  his  father's  permission,  was  on  a 
hunting  expedition  for  personal  pleasure,  or 
in  the  employ  of  his  father  to  protect  the 
farm  from  crows.  If  he  had  left  the  farm 
and  so  gone  beyond  the  scope  of  his  author- 
ity, and  perpetrated  the  negligent  act  in  do- 
ing a  thing  he  was  not,  upon  any  theory, 
employed  to  do,  then  it  was  said,  the  father 
was  not  liable. 

In  Schultz  V.  La  Crosse  City  R.  Co.  133 
Wis.  420,  113  N.  W.  658,  the  question  was 
whether  the  defendant's  servant  assaulted 
the  boy  in  performance  of  his  duty  to  pro- 
tect its  cars.  The  servant  had  such  pro 
tection  within  the  scope  of  his  employment 
at  the  time  of  the  assault.  The  test  of 
liability  of  the  master,  applied  below  and 
approved  here,  was  whether  the  assault  was 
committed  for  the  purpose  of  protecting  the 
property.  Other  cases  might  be  referred  to 
of  the  same  tenor. 

Craker  v.  Chicago  k  N.  W.  R.  Co.  supra, 
is  cited  and  quoted  from  by  counsel  for  re- 
spondent here  at  considerable  length.  If  the 
rule  thereof,  to  the  limit,  were  applicable  to 
such  cases  as  this,  counsel's  confldence  in 
the  judgment  would  be  well  grounded. 
Doubtless  the  learned  trial  court  was  guided 
by  the  strict  rule.  For  the  particular  class 
of  situations  to  which  the  case  belongs,  the 
doctrine  that  the  wrongful  act  must  be 
strictly  within  the  scope  of  the  servant's 
authority  to  render  the  master  liable  was 
repudiated,  it  being  held  that  commission  in 
the  course  of  the  employment  is  sufficient. 
That  is,  it  was  held  that  a  railway  company 
is  practically  an  insurer  of  the  personal  se- 
curity of  passengers  on  its  trains  against 
wrongful  acts  of  its  employees.  That  such 
doctrine  was  rather  novel,  even  as  to  the 
particular  situations,  must  be  confessed.  As 
indicated  in  Bergman  v.  Hendrickson,  su- 
pra, it  did  not  go  upon  the  doctrine  of  re- 
spondeat swperioT,  It  has  not  been  ex- 
tended beyond  the  particular  field,  nor  was 
there  any  significant  attempt  to  do  so  till 
Cobb  ▼.  Simon,  supra,  where  it  was  followed 
in  the  court  below  as  regards  the  duty  of  a 
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store  proprietor  to  his  patrons.    The  judg- 
ment was  reversed,  this  court  saying: 

The  rule  applied  below  would  be  praper 
in  case  of  an  assault  by  a  railroad  train 
brakeman  upon  a  passenger  as  in  Craker  v. 
Chicago  &  N.  W.  R.  Co.  supra.  "It  has  not, 
however,  been  applied  to  a  merchant  in  his 
relations  to  customers"  to  whom  he  owes 
only  the  duty  of  ordinary  care  for  their 
safety.  Therefore  it  was  error  to  instruct 
the  jury  generally  that  "a  master  is  liable 
for  a  wrong  done  by  his  servant  whether 
through  negligence  or  malice  of  the  latter 
in  the  course  of  an  employment  in  which 
the  servant  is  engaged  to  perform  a  duty 
which  the  master  owes  to  the  person  in- 
jured,"— wrong  because  the  language  was 
susceptible  of  the  meaning  that  the  test  of 
liability  was  whether  the  wrongful  act  was 
done  within  the  mere  course  or  period  of  the 
ser\'ant*s  authority.  Whereas  the  true  rule 
is  whether  it  was  done  within  the  scope  of 
the  servant's  authority,  a  wrong  in  doing 
the  very  act  the  servant  is  employed  to  do, 
— not  one  done  by  stepping  aside  from  the 
scope  thereof,  "for  the  accomplishment  of 
his  own  purposes," — "not  whether  .  .  . 
done  during  the  existence  of  the  employ- 
ment, but  whether  .  .  .  done  in  the 
prosecution  of  the  master's  business." 

How  very  unlike  this  is  the  drastic  rule 
of  the  Craker  Case,  appropriate  though  that 
may  be  in  its  proper  field!  While  in  some 
text-books  the  emphatic  language  of  Ryan, 
Ch.  J.,  in  such  case  is  referred  to  with  more 
or  less  approval,  the  rule,  in  general,  uni- 
versallv  maintained  is  as  before  indicated. 

Thus  in  Mechem  on  Agency,  §  741,  after 
reviewing  the  Craker  Case,  it  was  said: 

"It  does  not,  by  any  means,  follow  from 
this  rule  that  the  principal  is  liable  for  any 
wilful  and  malicious  act  of  his  agent,  but 
only  for  those  which  are  committed  by  the 
agent  while  acting  in  the  course  of  his  em- 
ployment and  within  the  scope  of  his  au- 
thority. At  the  same  time  it  is  not  to  be 
inferred  that  the  principal's  liability  de- 
pends upon  whether  he  has  not  intentional- 
ly authorized  the  doing  of  the  wrongful  act. 
.  .  .  But  what  is  meant  is,  that  if  the 
agent  while  engaged  in  doing  something 
which  he  is  authorized  to  do,  and  while 
acting  in  the  execution  of  his  authority" 
commits  the  wrong,  the  master  is  liable. 
But  if  "the  agent  steps  aside  from  his  em- 
ployment to  do  some  act  having  no  connec- 
tion with  the  principal's  business  and  to 
vvhich  he  is  inspired  by  pure  personal  or 
private  malice  or  ill-will  the  principal  is 
not  liable." 

It  should  be  noted  that  the  author,  while 
adding  to  the  term,  "course  of  his  employ- 
ment," the  term,  "and  within  the  scope  of 
his  authority,"  did  not  appreciate  that 
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without  such  addition,  the  former  term  had 
been  used  to  characterize  a  liability,  regard- 
less of  the  ordinary  conception  of  the  doc- 
trine of  reajxmdeat  superior, — one  applica- 
ble to  a  special  class  of  cases;  and  that  the 
two  terms  joined  as  one,  or  the  latter  used 
by  itself,  accurately  expresses  the  general 
rule  dependable  on  such  doctrine,  as  this 
court  has,  at  least  twice  before  pointed  out 
In  connection  with  the  foregoing  it  must 
be  appreciated  that  the  element  of  stepping 
aside,  commonly  found  in  the  rule,  does  not 
require  any  particular  period  of  cessation 
from  the  business  or  going  away  from  the 
place  thereof.  A  mental  attitude  of  step- 
ping aside,  even  momentarily, — ^turning  the 
attention  to  the  accomplishment  of  a  pur- 
pose solely  outside  of  that  of  promoting  the 
object  of  the  employment,  effectually  breaks 
the  connection  between  the  servant  and  the 
master, — leaves  no  "nexus"  between  them, 
as  said  in  the  authorities,  vital  to  the  lat- 
ter's  liability. 

Perhaps  far  too  much  labor  has  already 
been  spent  upon  this  case,  but  we  hesitate 
to  lay  it  down,  notwithstanding  the  prin- 
ciples governing  it  seem  few,  plain,  and  to 
have  been  many  times  declared  and  applied 
here,  since  the  particular  situation  is  one 
that  modem  life,  with  its  temptations,  in- 
viting opportunities  to  transgress,  is  liable 
frequently  to  arise.  The  peculiarity  of  con- 
ditions in  prcBsenti  gives  no  warrant  for 
the  court  to  change  the  ordinary  rules  es- 
tablished, in  effect,  as  the  written  law,  gov- 
erning the  relation  between  bailee  and  bail- 
or, or  either,  to  third  persons.  A  bailment 
is  a  bailment  whether  the  subject  be  a 
package  delivered  to  a  bank  for  safe-keep- 
ing, or  a  horse  delivered  to  a  livery  stable 
keeper  for  care,  a  vehicle  delivered  to  a  re- 
pairer for  his  trade,  or  an  automobile  de- 
livred  to  a  garage  keeper  to  be  stabled. 
An  old  principle  is  merely  to  be  extended  to 
new  situations.  That  is  all.  It  has  ample 
unapplied  capacity  of  expansion  to  satisfy 
all  exigencies  of  the  general  class  which 
called  it  into  existence.  It  cannot  be  prop- 
erly expanded  to  the  extent  of  sacrificing 
its  essential  foundation  element,  notwith- 
standing the  new  and  significant  opportuni- 
ties for  mischief.  The  owner  of  an  auto- 
mobile can  easily  protect  himself,  in  greater 
degree,  by  special  contract  if  he  sees  fit, 
or  the  legislature  can  make  a  new  rule  to 
fit  the  new  phase  of  things. 

We  have  thought  to  treat  the  case  upon 
principle  more  than  authority,  without 
searching  widely  for  cases  of  the  particular 
kind.  It  were  better  to  adhere,  consistently, 
to  a  code  of  principles  than  to  strive  to 
build  up  or  promote  one  of  mere  case  law. 
If  we  were  to  go  into  the  latter  field  there 
would  be  no  deartii  of  precedents,  at  least, 
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quite  like  Sanderson  v.  Collins;  Evans  v. 
A.  L.  Dyke  Automobile  Supply  Co.  already 
cited. 

That  the  liability  of  a  garage  keeper  for 
the  safety  of  an  automobile  intrusted  to  him 
is  the  same  as  the  keeper  of  an  ordinary 
stable  for  a  horse  or  carriage  likewise  in- 
trusted, and  that  he  is,  in  no  sense,  an  in- 
surer, is  commonly  declared  as,  on  prin- 
ciple, must  be  the  case.  Babbitt^  Motor 
Vehicles,  §§  637  to  641;  Berry,  Automo- 
biles, g  207,  and  cases  cited,  particularly 
Ford  Motor  Co.  v.  Osburn,  140  111.  App.  633. 

The  mist  surrounding  this  case  readily 
lifts  when  it  is  examined  in  the  light  of  the 
foregoing,  and  the  real  logic  of  the  master's 
liability  for  acts  of  his  servant  is  appre- 
ciated. There  is  a  duty.  It  requires  exer- 
cise of  ordinary  care.  As  that  may  be  done 
directly  or  indirectly,  so  it  may  be  breached 
directly  or  indirectly.  As  to  the  latter,  there 
can  be  no  imputable  fault,  and  hence  no  lia- 
bility, respondeat  superior,  outside  the  scope 
of  the  delegated  duty.  The  torts  and  negli- 
gences of  an  employee  in  doing  the  very 
thing  he  is  directed  or  employed  to  do,  must 
be  seen  apart  from  those  which  are  entirely 
separate  therefrom.  As  to  the  matter,  the 
relation  of  master  and  servant  does  not 
exist.  Mere  opportunity,  as  we  have  seen 
by  the  numerous  authorities  cited,  afforded 
by  the  relation  of  master  and  servant,  makes 
no  difference,  so  long  as  there  is  no  negli- 
gence in  conferring  such  opportunity.  Nor 
is  a  situation  where  the  servant  is  in  charge, 
as  in  this  instance,  differentiated  from  where 
he  stands  in  any  other  relation,  in  general, 
to  third  persons,  creating  competency  to 
charge  his  master  with  his  negligence  or 
other   wrongdoing. 

Care  is  required  to  appreciate  the  mean- 
ing of  "scope  of  the  employment."  It  is  not, 
as  said  by  the  Minnesota  court  in  Slater  v. 
Advance  Thresher  Co.  97  Minn.  305,  5 
L.R.A.(N.S.)  698,  107  N.  W.  133,  "synony- 
mous  with  during  the  period  of  employ- 
ment" But,  as  indicated  in  Schultz  v.  La 
Crosse  City  R.  Co.  133  Wis.  420,  113  N.  W. 
658;  Cobb  v.  Simon,  119  Wis.  597,  100  Am. 
St.  Rep.  909,  97  N.  W.  276,  it  signifies  "in 
the  actual  prosecution  of  the  master's  busi- 
ness." For  example, — if  it  were  the  duty 
of  a  nightman  at  a  garage  to  deliver  a  cus- 
tomer's machine  to  .him  at  his  house  upon 
call  therefor,  and  in  responding  to  such  a 
call,  he  carelessly  or  wantonly  injured  the 
machine,  the  wrong  would  be  one  within 
the  scope  of  his  employment.  The  taking 
out  of  the  machine  contrary  to  the  orders 
of  both  master  and  customer,  and  for  a 
purely  personal  purpose,  is  another  thing. 
Now  wherein  was  there  any  breach  of  duty 
of  appellant  shown  here?  The  servant,  so 
far  as  appellant  had  any  reason  to  suppose, 
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was  a  proper  person  to  leave  in  charge  of 
the  garage.  There  was  no  claim  made  to 
the  contrary,  nor  any  evidence  in  that  re- 
gard. The  servant  did  not  take  the  machine 
out  under  any  authority  from  the  appellant, 
but  in  most  flagrant  violation  of  it.  He 
would  not  have  exceeded  his  authority  any 
more  certainly  had  he  stolen  the  subject  of 
the  bailment,  as  in  some  of  the  cases  cited, 
or  destroyed  it  in  the  garage.  He  was  not 
pretending  to  act  for  appellant  in  any  re- 
spect, but  acted  solely  for  himself.  As  said, 
in  effect,  by  Parker  Ch.  J.,  in  Foster  v.  Es- 
sex Bank,  17  Mass.  479,  9  Am.  Dec.  168,  1 
Am.  Neg.  Cas.  502,  he  cannot  be  considered, 
in  any  view,  as-  having  acted  within  the 
scope  of  his  employment  when  he  committed 
the  villainy,  and  the  defendant  is  no  more 
answerable  for  such  act  than  he  would  be 
had  the  servant  stolen  plaintiff's  pocketbook 
while  he  was  in  the  garage  to  take  out  his 
machine.  It  being  clear  that  he  had  no 
authority  whatever  to  take  out  the  machine, 
in  the  words  of  Yellott,  J.,  in  Adams  v.  Cost, 
62  Md.  271,  50  Am.  Rep.  211,  "by  no  process 
of  ratiocination  could  it  be  made  demon- 
strable that  he  was  acting  under  the  author- 
ity of  the  defendants.  On  the  contrary,  we 
are  irresistibly  and  logically  led  to  the  con- 
clusion that  he  was  then  acting  independ- 
ently of  that  authority,  and  consequently 
not  within  the  limits  of  his  assigned  em- 
ployment as  the  defendant's  servant."  He 
wilfully,  knowingly,  did  the  wrongful  act 
for  purposes  entirely  foreign  to  his  employ- 
ment. He  was  not  hired  to  do  anv  such 
act.  How,  then,  can  it  be  said  that  it  was» 
done  within  the  scope  of  his  employment? 

The  result  of  the  foregoing  renders  it 
immaterial  whether  Flynn  practically  left 
his  service  for  the  day  and  then  returned  as 
a  stranger  and  took  out  the  machine.  It 
seems  to  be  conceded  that,  if  such  were  the 
fact,  the  appellant  is  not  responsible  under 
the  extreme  rule  of  Craker  v.  Chicago  &  N. 
W.  R.  Co.  36  Wis.  657,  17  Am.  Rep.  504,  8 
Am.  Neg.  Cas.  665.  The  learned  court  per- 
haps considered  that  Flynn  merely  absented 
liimself  from  the  garage  for  a  brief  period 
to  get  a  lunch,  intending  to  return  and  per- 
manently close  the  place  for  the  night.  The 
indications  are  pretty  plain  that  he  was 
through  for  the  day  when  he  went  for  his 
lunch;  that  he  had  no  thought  of  returning 
for  further  service,  but  merely  to  obtain 
liis  coat;  that  while  so  away  he  met  his 
friend,  and  together  they  conceived  the  plan 
of  re-eptering  the  place,  primarily,  if  not 
solely,  for  the  purpose  of  committing  the 
trespass.  Quite  likely  the  thought  of  get- 
ting the  coat  occurred  because  of  the  neces- 
sity of  convenience  of  it  in  view  of  the  con- 
templated expedition.  That  demonstrates 
how  very  foreign  such  trespass  was   from 
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the  scope  of  Elynn'a  employment.  While  it 
would  make  no  difference  with  the  result, 
as  we  view  the  case,  we  are  inclined  to  hold 
that  Flynn  returned  to  the  garage  for  the 
machine, — for  an  unlawful  purpose  formed 
after  he  had  substantially  quit  service  for 
the  day,  and  so  his  act  was  outside  the  scope 
of  his  employment,  even  from  respondent's 
viewpoint.  The  mere  fact  that  he  possessed 
the  means  of  re-entering  the  garage  would 
not  make  the  entry  within  the  scope  of  his 
employment,  if  the  purpose  of  such  entry 
was  to  commit  the  trespass,  or  even  to  get 
the  coat,  especially  if  that  was  merely  in- 
cidental to  the  scheme  to  commit  the  wrong. 

Little  time  need  be  spent  with  the  conten- 
tion of  appellant  that  the  scope  of  Flynn's 
employment  was  confined  to  washing  ma- 
chines. He  was  the  nightman  at  the  garage. 
That  is  plain.  One  of  the  duties  of  night- 
men,  evidently,  is  to  wash  machines.  Neces- 
sarily, his  duties  required  him  to  prevent 
unauthorized  interference  with  machines,  to 
open  and  close  the  place  as  necessary  to  ac- 
commodate customers  in  taking  out  or  put- 
ting them  up,  and  to  assist  if  necessary. 
The  difficulty  was  that  he  violated  the  very 
purpose  of  his  employment,  instead  of  act- 
ing within  the  scope  of  it,  in  committing  the 
trespass.  It  is  hard  to  conceive  a  more  plain 
case  of  stepping  completely  aside  from  the 
scope  of  one's  employment,  within  the  rule 
stated,  than  occurred  in  this  case. 

The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the 
case,  with  costs. 

Kerwin,  J.,  dissenting: 

Although  the  opinion  of  the  court  has 
Ijeen  extended  to  great  length  in  the  discus- 
sion of  authorities,  it  appears  to  me  that  the 
principles  involved  are  few  and  simple. 
This  seems  to  be  conceded  in  the  opinion. 
The  court  says:  "Perhaps  far  too  much 
labor  has  already  been  spent  upon  this  case, 
hut  we  hesitate  to  lay  it  down,  notwith- 
standing the  principles  governing  it  seem 
few,  plain,  and  to  have  been  many  times 
declared  and  applied  here." 

The  defendant  was  a  bailee  for  hire,  and 
of  course  the  ordinary  rules  of  law  relative 
to  bailees  are  applicable;  hence  no  extended 
citation  of  authorities  would  seem  necessary. 
The  defendant  under  the  contract  for  hire 
was  bound  at  least  to  use  ordinary  care  to 
protect  the  automobile  from  use  by  parties 
other  than  the  owner  or  persons  authorized 
by  the  owner  to  use  it.  Flynn  was  the  agent 
of  the  defendant,  charged  with  the  duty  of 
jniarding  and  protecting  the  subject  of  bail- 
ment; namely,  the  automobile.  At  first 
blush  it  would  strike  one  as  a  remarkable 
doctrine  of  law  which  would  justify  a  bailee, 
who  had  contracted  for  hire  to  care  for  and 
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protect  the  property  of  his  bailor,  to  seek 
escape  from  liability  because  his  agent  to 
whom  he  had  intrusted  such  dutv  had  de- 
stroyed  the  property  while  charged  with  the 
duty  his  master  had  delegated  to  him  of 
protecting  it.  This  seems  to  be  the  situa- 
tion which  the  case  before  us  presents.  It 
is  not  denied  but  that  the  defendant,  under 
his  contract  with  the  owner  of  the  automo- 
bile, owed  him  the  duty  of  having  at  the 
garage,  when  open,  some  one  to  take  care 
of  the  car  and  prevent  it  from  being  taken 
out  except  at  the  request  of  the  owner,  and 
to  guard  it  from  use  by  unauthorized  per- 
sons. At  the  time  in  q^^estion  such  duties 
were  intrusted  by  defendant  to  Flynn.  It  is 
well-established  law  that  the  defendant  here 
cannot  escape  liability  on  the  ground  of 
failure  of  the  agent  Flynn  to  perform  his 
duty,  whether  such  failure  wafi  wilful  or  the 
result  of  .negligence  or  malice.  Craker  v. 
Chicago  &  N.  W.  R,  Co.  36  Wis.  667,  17  Am. 
Rep.  504,  8  Am.  Neg.  Cas.  666;  Stranahan 
Bros.  Catering  Co.  v.  Coit,  55  Ohio  St.  398, 
4  L.R.A.(N.S.)  606,  45  N.  E.  634;  Whar- 
ton's Com.  on  Agency  &  Agents,  §§  487,  543; 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311, 8  Am.  Neg.  Cas.  392;  McCord  v.  Western 
U.  Teleg.  Co.  39  Minn.  181,  1  L.R.A.  143,  12 
Am.  St.  Rep.  636,  39  N.  W.  315;  Pullman 
Palace  Car  Co.  v.  Gavin,  93  Tenn.  53,  21 
L.R.A.  298,  42  Am.  St.  Rep.  902,  23  S.  W. 
70;  Richberger  v.  American  Exp.  Co.  73 
Miss.  161,  31  L.R.A.  390,  66  Am.  St.  Rep. 
522,  18  So.  922;  Jones  v.  Glass,  35  N.  C. 
(13  Ired.  L.)  306. 

•  In  the  execution  of  his  authority  the  agent 
represents  his  principal,  and  while  so  acting 
the  acts  of  the  agent  are  the  acts  of  the 
principal,  and  whatever  injuries  result  to 
third  persons  from  the  manner  in  which  the 
acts  of  the  agent  are  performed  are  attribu- 
table to  the  principal,  if  the  agent  be  acting 
in  the  execution  of  his  general  authority  to 
act, — that  is,  in  the  scope  of  his  employ- 
ment; but  the  question  as  to  what  acts  are 
within  the  scope  of  employment  is  not  al- 
ways easy  of  solution.  It  may,  however,  be 
laid  down  as  a  general  rule  that  when  a  duty 
to  a  third  person  is  intrusted  to  the  agent 
by  the  principal,  as  between  such  third  per- 
son and  the  principal,  the  principal  is  liable 
for  failure  of  the  agent  to  perform.  In 
Jones  V.  Glass,  35  N.  C.  (13  Ired.  L.)  305, 
Chief  Justice  Ruffin,  speaking  for  the  court, 
said:  "If  the  defendant  would  have  been 
thus  liable  for  the  act,  had  it  been  that  of 
liis  own  hand,  he  is,  as  bailee,  equally  liable 
for  it  as  the  act  of  one  to  whose  control 
and  management  he  committed  the  slaves." 
The  doctrine  is  well  stated  in  Wood,  in  his 
[work  on  Master  and  Servant,  §  321:  "In 
[that  class  of  cases  where  the  master  owes 
certain  duties,  either  to  third  persons  or  the 
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public,  whether  the  same  arise  from  con- 
tract or  statutory  obligations,  a  different 
rule  of  liability  exists  from  that  which  pre- 
vails when  the  liability  sounds  entirely  in 
tort.  When  by  contract  or  statute  the  mas- 
ter is  bound  to  do  certain  things,  if  he  in- 
trusts the  performance  of  that  duty  to 
another,  he  becomes  absolutely  responsible 
for  the  manner  in  which  the  duty  is  per- 
formed, precisely  the  same  as  though  he 
himself  had  performed  it,  and  that  without 
any  reference  to  the  question  whether  the 
servant  was  authorized  to  do  the  particular 
act.  .  .  .  Where  the  master,  by  con- 
tract or  operation  of  law,  is  bound  to  do 
certain  acts,  he  cannot  excuse  himself  from 
liability  upon  the  ground  that  he  has  com- 
mitted the  duty  to  another,  and  that  he 
never  authorized  such  person  to  do  the  par- 
ticular act.  Being  bound  to  do  the  act,  if 
he  does  it  by  ai\other,  he  is  treated  as  having 
done  it  himself,  and  the  fact  that  his  agent 
or  servant  acted  contrary  to  his  instructions, 
without  his  consent,  fraudulently  even,  will 
not  excuse  him." 

If  I  understand  the  opinion  of  the  court 
correctly,  it  is  conceded  that  the  defendant 
is  liable  if  Flynn  was  acting  within  the 
scope  of  his  duty  at  the  time  he  took  the 
automobile  from  the  garage.  The  opinion 
reads:  "Little  time  need  be  spent  with  the 
contention  of  appellant  that  the  scope  of 
Flynn's  employment  was  confined  to  wash- 
ing machines.  He  was  the  night  man  at  the 
garage.  That  is  plain.  One  of  the  duties 
of  night  men,  evidently,  is  to  wash  machines. 
Necessarily  his  duties  required  him  to  pre- 
vent unauthorized  interference  with  ma- 
chines, to  open  and  close  the  place  as  neces- 
sary to  accommodate  customers  in  taking 
out  or  putting  them  up,  and  to  assist  if 
necessary.  The  difliculty  was  that  he  vio- 
lated the  very  purpose  of  his  employment, 
instead  of  acting  within  the  scope  of  it,  in 
committing  the  trespass.  It  is  hard  to  con- 
ceive a  more  plain  case  of  stepping  complete- 
ly aside  from  the  scope  of  one's  employment, 
within  the  rule  stated,  than  occurred  in  this 
case."  The  opinion  of  the  court  seems  to  be 
grounded  upon  the  proposition  that  the 
agent  Flynn  stepped  aside  from  the  scope 
of  his  duty  in  the  circumstances  causing  the 
injury,  and  appears  to  ignore  the  proposi- 
tion of  law  which  makes  the  principal  liable 
for  the  acts  of  the  agent  in  violating  the 
duty  of  the  principal  delegated  to  the  agent 
to  perform.  An  examination  of  the  author- 
ities will  show  that  there  is  considerable 
confusion  in  the  books  as  to  when  the  prin- 
cipal may  escape  liability  for  the  acts  of  the 
agent  outside  of  the  scope  of  his  duty,  or, 
more  accurately  speaking,  when  the  agent 
is  outside  the  scope  of  his  duty  in  the  par- 
ticular case.  The  confusion  results  from 
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determining  upon  the  facts  of  each  case  when 
the  agent  is  and  when  he  is  not  acting  out- 
side of  the  scope  of  his  duty.  In  the  case 
at  bar,  however,  it  would  seem  plain  under 
the  authorities  heretofore  cited,  as  well  as 
numerous  others  which  might  be  cited,  that 
no  serious  question  respecting  the  scope  of 
Flynn's  duty  arises  in  this  case,  because  the 
defendant,  being  a  bailee  for  hire,  and  bound 
under  his  contract  to  protect  the  machine, 
and  having  delegated  that  duty  to  Flynn, 
was  liable  for  the  breach  of  that  duty  by 
him.  As  said  in  McCord  v.  Western  U. 
Teleg.  Co.  39  Minn.  183,  184,  1  L.R.A.  143, 
12  Am.  St.  Rep.  636,  39  N.  W.  315,  316: 
"Where  the  business  with  which  the  agent 
is  intrusted  involves  a  duty  owed  by  the 
master  to  the  public  or  third  persons,  if  the 
agent,  while  so  employed,  by  his  own  wrong- 
ful act  occasions  a  violation  of  that  duty, 
or  an  injury  to  the  person  interested  in  its 
faithful  performance  by  or  on  behalf  of  the 
master,  the  master  is  liable  for  the  breach 
of  it,  whether  it  be  founded  in  contract  or 
be  a  common-law  duty  growing  out  of  the 
relations  of  the  parties.  1  Shearm.  &  Redf. 
Neg.  4th  ed.  §§  149,  160,  154;  Taylor,  Corp. 
2d  ed.  §  146." 

In  the  case  at  bar  it  would  seem  plaia 
that,  since  the  agent  Flynn  was  bound  to 
protect  the  car,  the  master  could  not  escape 
liability  because  the  agent  violated  such 
duty.  To  step  aside  from  duty  means  more 
than  to  commit  a  tort  within  it.  No  one 
would  claim  but  that  the  bailee  himself 
would  be  liable,  had  he  done  the  acts  com- 
plained of  here.  And  it  is  settled  in  this 
state  and  many  others,  and  is  not  disputed 
in  the  majority  opinion,  as  I  understand  it, 
that  the  agent,  when  charged  by  the  bailee 
with  the  duty  of  protecting  property,  stands 
in  the  place  of  the  bailee,  and  his  acts  are 
chargeable  to  the  bailee.  Craker  v.  Chicago 
&  N.  W.  R.  Co.  36  Wis.  657,  17  Am.  Rep. 
504,  8  Am.  Neg.  Cas.  665;  Jones  v.  Glass, 
35  N.  C.  (13  Ired.  L.)  306;  Mechem  Agency, 
§  740;  Milwaukee  &  M.  R.  Co.  v.  Finney,  10 
Wis.  388;  McMahon  v.  Chicago  City  R.  Co. 
239  111.  334,  88  N.  E.  223;  Goddard  v.  Grand 
Trunk  R.  Co.  67  Me.  202,  2  Am.  Rep.  39, 
8  Am.  Neg.  Cas.  316;  Birmingliam  R.  & 
Electric  Co.  v.  Baird,  130  Ala.  334,  54  L.R.A. 
752,  89  Am.  St  Rep.  43,  30  So.  456;  Dickson 
v.  Waldron,  136  Ind.  607,  24  L.R.A.  483,  488, 
41  Am.  St.  Rep.  440,  34  N.  E.  606,  35  N.  E. 
1;  Brooks  v.  Jennings  County  Agri.  Joint 
Stock  Asso.  35  In€.  App.  221,  73  N.  E.  951; 
Bryant  v.  Rich,  106  Mass.  180,  8  Am.  Rep. 
311,  8  Am.  Neg.  Cas.  392;  Riehberger  v. 
American  Exp.  Co.  73  Miss  161,  31  L.R.A. 
390,  55  Am.  St.  Rep.  622,  18  So.  922;  Pull- 
man Palace  Car  Co.  v.  Gavin,  93  Tenn.  68, 
21  L.R.A.  298,  42  Am.  St.  Rep.  902,  23  8. 
W.  70;   Williams  ▼.  Brooklyn  Dist.  Teleg. 
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Co.  12  MiBC.  565,  33  N.  Y.  Supp.  849;  Mc- 
Cord  V.  Western  U.  Teleg.  Co.  39  Minn.  181, 
1  L.R.A.  143,  12  Am.  St.  Rep.  636,  39  N.  W. 
315;  Campbell  v.  Pullman  Palace  Car  Co. 
(C.  C.)  42  Fed.  484;  Barrow  S.  S.  Co.  v. 
Kane,  31  C.  C.  A.  452,  59  U.  S.  App.  574, 
88  Fed.  197;  Honflton  &  T.  C.  R.  Co.  v.  Bush, 
104  Tex.  26,  32  L.R.A.(N.S.)  1201,  133  S. 
W.  245;  note  to  4  LJLA.(N.S.)  486;  Stran- 
ahan  Bros^  Catering  Co.  y.  Coit,  55  Ohio 
St.  308,  4  L.RA.(N.S.)  506,  45  N.  E.  634; 
Bergman  t.  Hendrickson,  106  Wis.  434,  80 
Am.  St.  Rep.  47,  82  N.  W.  304;  Johnston  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  130  Wis.  402, 
110  N.  W.  424;  Schultz  v.  La  Crosse  City 
R.  Co.  133  Wis.  420,  113  N.  W.  658. 

The  scope  of  the  agent's  duty  has  refer- 
ence to  the  proper  care,  protection,  and 
preservation  of  the  property  intrusted  to 
him,  and  when  he  violates  that  duty,  and 
damage  results  therefrom  to  the  property, 
the  master  is  liable.  In  Craker  v.  Chicago 
&  N.  W.  R.  Co.  36  Wis.  657,  17  Am.  Rep. 
504,  8  Am.  Neg.  Cas.  665,  the  conductor 
committed  a  tort  in  assaulting  a  passenger, 
and  his  act  was  contrary  to  his  duty  under 
the  contract  of  carriage,  which  was  to  exer- 
cise a  high  degree  of  care  in  protecting 
passengers.  The  court  said:  "But  we  need 
not  pursue  the  subject.  For,  however  that 
may  be  in  general,  there  can  be  no  doubt  of 
it  in  those  employments  in  which  the  agent 
performs  a  duty  of  the  principal  to  third 
persons,  as  between  such  third  persons  and 
the  principal.  Because  the  principal  is  re- 
sponsible for  the  duty,  and  if  he  delegates 
it  to  an  agent,  and  the  agent  fail  to  perform 
it,  it  is  immaterial  whether  the  failure  be 
accidental  or  wilful,  in  the  negligence  or 
in  the  malice  of  the  agent.  The  contract  of 
the  principal  is  equally  broken  in  the  neg- 
ligent disregard,  or  in  the  malicious  viola- 
tion, of  the  duty  by  the  agent.  It  would  be 
cheap  and  superficial  morality  to  allow  one 
owing  a  duty  to  another  to  commit  the  per- 
formance of  his  duty  to  a  third,  without 
responsibility  for  the  malicious  conduct  of 
the  substitute  in  performance  of  the  duty. 
If  one  owe  bread  to  another  and  appoint  an 
agent  to  furnish  it,  and  the  agent  of  malice 
furnish  a  stone  instead,  the  principal  is  re- 
sponsible for  the  stone  and  its  consequences." 

On  the  question  of  turning  aside  from 
duty  there  is  no  difference  in  principle  be- 
tween the  Craker  Case  and  the  instant  case. 
The  fact  that  a  higher  degree  of  care  is  due 
from  a  common  carrier  than  from  an  ordi- 
nary bailee  for  hire  does  not  change  the 
rule  as  to  scope  of  duty.  In  each  case  it  is 
a  tort  or  disregard  of  duty  committed  in  the 
line  of  duty.  In  the  one  case  the  agent's 
duty  was  to  protect  the  passenger;  in  the 
other,  the  property.  In  each  case  the  agent 
was  within  the  line  of  his  duty,  but,  dis- 
45  L.R.A.(NJ3.) 


regarding  it,  violated  the  express  contract 
which  he  was  bound  to  perform.  In  my 
opinion  the  Craker  Case  governs  the  instant 
case,  and  the  rule  of  that  case  is  supported 
by  the  great  weight  of  authority,  as  shown 
by  the  cases  heretofore  cited  and  many 
others.  The  doctrine  of  the  Craker  Case  has 
been  repeatedly  referred  to  and  approved  by 
this  court.  Bergman  v.  Hendrickson,  106 
Wis.  434,  80  Am.  St.  Rep.  47,  82  N.  W.  304; 
Johnston  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
130  Wis.  492,  110  N.  W.  424;  Schultz  v. 
La  Crosse  City  R.  Co.  133  Wis.  420,  113  N. 
W.  658,  and  many  other  cases  in  this  court. 
In  Dickson  v.  Waldron,  135  Ind.  507,  24 
L.R.A.  483,  488,  41  Am.  St.  Rep.  440,  34 
N.  £.  506,  35  N.  E.  1,  the  duty  of  the  agent 
was  to  preserve  order,  and  to  remove  of- 
fensive patrons  or  guests,  and  it  was  held 
that,  where  the  servant  unjustly  attacks  and 
injures  an  offensive  patron,  the  master  is 
liable.  In  Richberger  v.  American  Exp.  Co. 
73  Miss.  161,  31  L.R.A.  390,  55  Am.  St.  Rep. 
522,  18  So.  922,  the  rule  is  discussed  re- 
specting the  change  from  the  old  doctrine 
that  the  master  was  never  liable  for  the 
wilful  or  malicious  act  of  his  servant,  and 
the  rule  laid  down  that  the  true  test  of 
liability  now  rests  upon  whether  or  not  the 
injurious  act  was  done  in  the  course  of  the 
master's  business.  Stranahan  Bros.  Cater- 
ing Co.  V.  Coit,  55  Ohio  St.  398,  4  L.R.A. 
(N.S.)  506,  45  N.  E.  634,  holds  that  where 
the  master  owes  to  a  third  person  the  per- 
formance of  some  duty,  and  commits  the 
performance  of  such  duty  to  a  servant,  the 
master  cannot  escape  responsibility  if  the 
servant  fails  to  perform  it,  whether  such 
failure  be  accidental,  wilful,  or  the  result  of 
negligence  or  malice.  Pullman  Palace  Car 
Co.  V.  Gavin,  93  Tenn.  53,  21  L.R.A.  298^ 
42  Am.  St.  Rep.  902,  23  S.  W.  70,  holds  that,, 
while  a  sleeping  car  company  is  not  a  com- 
mon carrier  or  innkeeper,  it  is  liable  for 
the  theft  of  money  of  a  passenger  on  the 
sleeping  car  by  the  porter  in  charge  of  the 
car.  McMahon  v.  Chicago  City  R.  Co.  239 
111.  334,  88  N.  E.  223,  holds  that,  while  the 
appellant  was  a  common  carrier  of  pas- 
sengers, it  was  not  an  insurer,  but  wa» 
bound  to  protect  passengers  from  violence,, 
and  that,  if  the  passenger  was  assaulted  or 
insulted  through  the  negligence  or  wilful 
misconduct  of  the  carrier's  servant,  the  car- 
rier is  responsible.  To  the  same  effect  is 
Goddard  v.  Grand  Trunk  R.  Co.  57  Me.  202,. 
2  Am.  Rep.  39,  8  Am.  Neg.  Cas.  316.  In 
Williams  v.  Brooklyn  Dist.  Teleg.  Co.  12 
Misc.  565,  33  N.  Y.  Supp.  849,  the  defend- 
ant agreed  to  guard  the  plaintiff's  residence 
from  burglars  and  thieves  during  a  certain 
period,  and  it  is  held  that  the  defendant 
could  not  escape  liability  for  the  act  of  the 
guard  employed  in  breaking  into  the  house 
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and  stealing  therefrom,  beeaase,  the  defend- 
ant haying  contracted  to  perform  the  duty, 
when  it  committed  it  to  another,  it  did  bo 
at  its  peril;  that  the  act  of  the  agent  is  to 
be  treated  as  defendant's  own  act,  and  it  is 
liable  for  whatever  the  agent  does,  even 
though  done  contrary  to  instrucions  wilfully 
or  fraudulently. 

I  have  no  quarrel  with  the  cases  cited 
from  this  court  in  the  opinion.  None  of 
them  are  out  of  harmony  with  the  Craker 
Case,  and  some  of  them  strongly  support 
and  approve  it.  I  shall  briefly  review  the 
principal  cases  relied  upon  in  the  opinion 
of  the  court  from  other  jurisdictions. 

In  White  v.  Commonwealth  Nat.  Bank,  4 
Brewst.  (Pa.)  234,  Fed.  Cas.  No.  17,544,  the 
box  of  valuables  was  deposited  with  the  bank 
as  a  gratuitous  bailment,  and  it  was  held 
that  the  bank,  having  used  due  diligence  in 
keeping  the  goods,  was  not  liable,  although 
they  were  stolen.  Besides,  it  appears  in  the 
case  that  the  bank  received  the  deposit  at 
the  risk  of  the  depositor.  Moreover,  the 
case  went  off  on  the  proposition  as  to 
whether  the  box  was  lost  by  any  of  the  offi- 
cers of  the  bank  while  in  the  discharge  of 
their  duties,  and  the  d^ree  of  care  which 
the  law  imposes  under  such  circumstances; 
the  court  holding  that  under  the  circum- 
stances the  bailee  was  liable  only  for  gross 
negligence.  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  602, 
is  also  a  case  of  gratuitous  bailment,  and 
it  was  held  that  the  bank  was  not  liable  for 
stolen  goods  where  due  care  has  been  used. 
The  deposit  in  this  case  was  kept  under  the 
supervision  of  the  depositor;  he  having  the 
key.  It  was  contended  that  the  deposit  was 
made  under  contract  to  keep  safely,  but  it 
was  held  that  no  authority  existed  to  make 
such  contract. 

Ellis  v.  Turner,  8  T.  R.  631,  5  Revised 
Rep.  441,  simply  states  the  general  rule  to 
the  effect  that  the  master  is  liable  for  the 
acts  of  the  servant  in  things  with  respect 
to  his  duty,  though  the  master  is  not 
answerable  for  the  agent's  misconduct  in 
things  that  do  not  respect  his  duty  to  the 
master.  Coleman  ▼.  Riches,  16  C.  B.  103, 
3  C.  L.  R.  796,  24  L.  J.  C.  P.  N.  8.  126,  1 
Jur.  N.  S.  696,  3  Week.  Rep.  453,  is  very 
remote  in  its  application.  The  case  is  one 
where  wilful  fraud  had  been  committed  in 
giving  a  receipt  for  grain  delivered,  which 
had  not  been  delivered. 

Adams  v.  Cost,  62  Md.  264,  60  Am.  Rep. 
211,  is  a  case  where  a  person  placed  his 
mare  at  livery  and  instructed  the  servant 
of  the  proprietor  to  take  her  out  for  exer- 
cise, which  was  no  part  of  the  contract  of 
livery,  and  while  the  servant  had  her  out 
for  such  purpose  she  died.  Held,  and  very 
properly,  of  course,  that  the  proprietor  of 
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the  stable  was  not  liable,  though  the  mare 
died  in  consequence  of  the  immoderate  rid- 
ing and  carelessness  of  the  servant.  Mad- 
dox  V.  Brown,  71  Me.  432,  36  Am.  Rep.  336, 
is  a  case  where  a  son,  in  the  absence  of  his 
father  and  without  his  knowledge,  took  his 
father's  horse  and  carriage,  left  the  horse 
unfastened,  and  it,  being  frightened,  ran 
away,  and  the  carriage  collided .  with  the 
plaintiff's  and  injured  it  Held  that  the 
father  was  not  liable. 

Merchants'  Nat.  Bank  t.  Quilmartin,  .88 
Ga.  707,  17  L.RA.  322,  15  S.  E.  831,  is  a 
case  of  gratuitous  bailment.  The  deposit 
was  received  at  the  bank  through  its  cashier, 
and  the  cashier  stole  the  deposit.  Held, 
that  the  bank,  having  used  that  degree  of 
diligence  which  the  law  required  under  the 
bailment,  was  not  liable.  In  this  case  the 
court  said  (p.  801) :  "The  custody  of  the  de- 
posit implies  no  act  to  be  done,  but  only  a 
mere  continuance  of  possession  until  a  re- 
turn of  the  property  is  demanded.  The  cash- 
ier had  nothing  to  do  about  it,  except  suffer 
it  to  remain  in  a  safe  place  of  deposit.  Con- 
sequently in  taking  it  to  himself  he  is  said 
to  'step  aside'  from  his  employment  to  do  an 
act  for  his  personal  gain,  regardless  of  the 
business  for  which  he  was  engaged." 

Cavanaugh  t.  DInsmore,  12  Hun,  465,  is 
a  case  in  which  the  plaintifTs  intestate  was 
run  over  and  killed  by  defendant's  truck, 
through  the  negligence  of  the  driver  while 
pursuing  an  unauthorized  course,  and  it 
was  held  that  the  driver  was  not  acting  in 
the  business  of  his  master  at  the  time  of 
the  accident;  hence  defendant  was  not  lia- 
ble. Stone  V.  Hills,  45  Conn.  44,  29  Am. 
Rep.  635,  is  also  a  case  where  the  driver  of 
a  team  was  acting  outside  of  the  scope  of 
his  duty  when  the  injury  occurred,  and  was 
held  not  to  be  in  the  employment  of  the 
defendant.  Mechanics'  Bank  v.  Bank  of  Co- 
lumbia, 6  Wheat.  326,  6  L.  ed.  100,  involves 
the  question  of  liability  upon  a  check  signed 
by  the  cashier  of  an  incorporated  bank. 

The  two  cases  mainly  relied  upon  to  sup- 
port the  majority  opinion  are  Evans  v.  A.  L. 
Dyke  Automobile  Supply  Co.  121  Mo.  App. 
266,  101  S.  W.  1132,  and  Sanderson  v.  Col- 
lins, 90  L.  T.  N.  S.  243  [1904],  1  K.  B.  628, 
73  L.  J.  K.  B.  N.  S.  358,  52  Week.  Rep.  354, 
20  Times  L.  R.  249.  In  Evans  v.  A.  L.  Dyke 
Automobile  Supply  Co.  it  appears  doubtful 
from  the  record  whether  there  ever  was  a 
delivery  to  the  company;  but,  even  if  so, 
there  was  no  special  duty,  upon  the  facts  of 
the  case,  due  from  the  company  to  the  plain- 
tiff, by  special  contract  or  otherwise,  to  care 
for  or  protect  the  machine.  The  machine 
was  simply  intrusted  by  Evans  to  Lemon, 
agent  of  the  company.  .  It  appears  from  the 
opinion  and  the  facts  stated  that  the  agent 
used  the  machine  in  a  capacity  wholly  de- 
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tached  from  his  emplojrment.  In  Sanderson 
V.  Collins,  supra,  it  does  not  appear  that  the 
coachman  was  charged  with  any  duty  of 
caring  for  or  protecting  the  machine  during 
the  night.  It  appears  that  when  the  coach 
was  put  in  for  the  night  the  coach  house 
was  locked  and  the  key  left  with  the  mas- 
ter or  kept  in  the  hall  of  his  house.  It  is 
true  that  this  case  approaches  more  closely 
the  instant  case  than  any  other  cited  in  the 
opinion;  but  I  think  it  nuiy  be  distinguished 
from  the  case  at  bar,  and,  if  it  cannot  be, 
my  opinion  is  it  ought  not  to  be  followed. 
I  think  the  judgment  of  the  court  below 
should  be  affirmed. 

I  am  authorized  to  say  that  Mr.  Justice 
Slebecker  and  Mr.  Justice  Timlin  concur 
in  this  dissent. 

Petition  for  rehearing  denied,  June  4, 
1912. 


MINNESOTA    SUPREME    COURT. 

TRAVELERS'    INDEMNITY    COMPANY, 

Respt. 

V. 

LESLIE  H.  FAWKES,  Doing  Business  as 
Fawkes   Auto   Company,   Appt. 

(120  Minn.  353,  139  N.  W.  703.) 

Ballnlent  —  loss  —  burden  of  proof. 

1.  Where,  in  an  action  by  the  bailor 
against  the  bailee  upon  an  ordinary  con- 
tract of  nongratuitous  bailment,  the  de- 
fendant admitted  the  receipt  of  the  prop- 
erty and  his  inability  to  return  it,  a  prima 
facie  breach  of  the  contract  was  thereby 
established,  to  meet  which  it  devolved  upon 
the  defendant  to  prove  that  he  exercised 
ordinary  care  in  keeping  the  property. 

Same  —  automobile  repair  shop  —  em- 
ployee's use  of  car. 

2.  Where  the  proprietor  of  an  automobile 
repair  shop  had  notice  that  his  foreman 
was  posseflsed  of  proclivities  rendering  it 
likely  that  he  would  injure  cars  left  at  the 
shop  for  repairs,  by  taking  them  out  at 
improper  times  and  making  unauthorized 
use  of  them,  it  was  such  proprietor's  duty 
to  exercise  ordinary  care  to  protect  such 
cars  from  the  danger  of  injury  to  which 
they  were  thus  subjected. 

Trial  —  negligence  —  question  for  Jury. 

3.  Action  of  the  court,  in  an  action  for 
injury  to  an  automobile  in  a  collision  which 
occurred  while  the  foreman  of  the  defend- 

Headnotcs  by  Philip  E.  Bbown,  J. 


Note.  —  As  to  duty  and  liability  of  gar- 
age keeper  to  owner  of  car,  see  note  to 
Firemen's  Fund  Ins.  Co.  v.  Schreiber,  ante, 
314. 

Gencrall}',  as  to  presumption  and  burden 
of  proof  as  to  care  or  negligence  in  respect 
to  subject  of  bailment,  see  note  to  Stone 
V.  Case,  43  L.R.A.(N.S.)   1168. 
45  L.R.A.(N.S.) 


I  ant's  repair  shop  was  using  it  for  his  own 
private  purposes,  in  submitting  to  the  jury 
the  question  as  to  whether  the  defendant 
was  guilty  of  negligence  in  retaining  such 
foreman  in  his  employment,  sustained. 

Appeal  —  deficient  complaint  —  right  to 
attack. 

4.  Contention  that  the  complaint  failed 
to  state  a  cause  of  action  held,  in  any  event, 
too  late  when  made  for  the  first  time  on 
appeal. 

Pleading  —  variance  —  waiver. 

6.  Where  the  facts  litif[ated  were  known 
to  the  defendant,  a  variance,  if  any,  be- 
tween the  plaintiff's  complaint  and  his 
proofs  held  harmless. 

dstoppel  —  valuation  —  right  of  ap- 
praiser to  question. 

6.  Where  the  defendant  in  an  action  for 
injury  to  an  automobile  had  acted  virtually 
as  appraiser  between  the  plaintiff,  an  in- 
surance companv,  and  the  owner  of  the 
machine,  and  the  plaintiff  had  paid  the 
owner  the  amount  of  the  loss  fixed  by  such 
appraisement,  the  defendant  was  estopped 
to  introduce  evidence  as  to  the  value  of  the 
machine. 

Appeal  —  absence  of  error. 

7.  Other  claims  of  error  considered,  and 
held  to  be  without  merit. 

(January  24,  1913.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
allowing  certain  amendments  to  the  com- 
plaint and  denying  defendant's  motion  for 
new  trial  in  an  action  brought  to  recover 
damages  for  injury  to  an  automobile  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ijarrabee  ft  Davles,  for  ap- 
pellant: 

There  was  a  fatal  variance  between  the 
allegations  of  the  complaint  and  the  proofs. 

Scofield  V.  National  Elevator  Co.  64  Minn. 
527,  67  N.  W.  645;  Downs  v.  Finnegan,  58 
Minn.  112,  49  Am.  St.  Rep.  488,  59  N.  W. 
981;  Lawrence  v.  Willoughby,  1  Minn.  87. 
Gil.  65;  White  v.  Culver,  10  Minn.  192,  Gil. 
155;  Irish-American  Bank  v.  Bader,  59 
Minn.  329,  61  N.  W.  328;  McCarty  v.  Bar- 
rett, 12  Minn.  494,  Gil.  398;  Minneapolis 
Harvester  Works  v.  Smith,  30  Minn.  399,  16 
N.  W.  462;  Snow  v.  Johnson,  1  Minn.  48, 
Gil.  32;  Heifer  v.  Alden,  3  Minn.  332,  Gil. 
232;  Cummings  v.  Long,  25  Minn.  337; 
Gaar  v.  Fritz,  60  Minn.  346,  62  N.  W.  391 ; 
First  Nat.  Bank  v.  Strait,  71  Minn.  69,  73 
N.  W.  645. 

Neither  the  facts  alleged  in  the  complaint 
nor  the  facts  proved  upon  the  trial  consti- 
tute an  equitable  estoppel. 

Sutton  V.  Wood,  27  Minn.  362.  7  N.  W. 
365;  Townsend  v.  Johnson,  34  Minn.  414, 
26  N.  W.  395;  Bausman  v.  Faue,  45  Minn. 
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412,  48  N.  W.  13;  Nell  v.  Dayton,  43  Minn. 
243,  45  N.  W.  229;  Dimond  v.  Manheim, 
61  Minn.  178,  63  N.  W.  495;  State  ex  reL 
Douglas  T.  School  Diet.  85  Minn.  231,  88 
N.  W.  751;  11  Am.  &  Eng.  Enc.  Law,  2d  ed. 
424. 

Messrs.  Keith,  E>7ans,  Thompson,  & 
Falrchllcl,  for  respondent: 

There  was  no  variance  between  the  facts 
alleged  in  the  complaint  and  the  facts  proved 
to  support  them,  and  if  there  was,  it  was 
not  shown  in  any  way  to  be  prejudicial. 

3  Am.  &  Eng.  Enc.  Law,  750;  Davis  v. 
Tribune  Job  Printing  Co.  70  Minn.  96,  72 
N.  W.  808;  Wickstrom  v.  Swanson,  107 
Minn.  482,  120  N.  W.  1090;  Clark  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  28  Minn.  69,  9 
N.  W.  75;  Casey  v.  American  Bridge  Co. 
95  Minn.  11,  103  N.  W.  623;  Keating  v. 
Brown,  30  Minn.  9,  13  N.  W.  909;  Hinton 
V.  Eastern  R.  Co.  72  Minn.  339,  76  N.  W. 
373;  Kretzschmar  v.  Mehan,  81  Minn.  432, 
84  N.  W.  220;  Washburn  ▼.  Winslow,  16 
Minn.  33,  Oil.  19;  Wilcox  Lumber  Co.  v. 
Ritteman,  88  Minn.  18,  92  N.  W.  472;  Kauf- 
man V.  Barbour,  103  Minn.  173,  114  N.  W. 
738;  O'Brien  ▼.  Northwestern  Consol.  Mill 
Co.  119  Minn.  4,  137  N.  W.  399. 

llie  appellant  was  estopped  to  dispute 
the  valuation  of  the  damage  to  the  car, 
which  appellant  had  made  at  the  request  of 
the  owner  of  the  car  and  the  insurance  com- 
pany. 

Pence  v.  Arbuckle,  22  Minn.  417;  Coleman 
V.  Pearce,  26  Minn.  123,  1  N.  W.  846; 
Thompson  ▼.  Borg,  90  Minn.  209,  95  N.  W. 
896;  Dimond  v.  Manheim,  61  Minn.  178,  63 
N.  W.  495;  Macomber  v.  Kinney,  114  Minn. 
146,  128  N.  W.  1001,  130  N.  W.  851;  Stevens 
▼.  Ludlum,  46  Minn.  160,  13  L.R.A.  270, 
24  Am.  St.  Rep.  210,  48  N.  W.  771;  Rey- 
nolds V.  Franklin,  39  Minn.  24,  38  N.  W. 
636;  Winston  v.  Young,  47  Minn.  80,  49 
N.  W.  621;  Ritko  v.  Grove,  102  Minn.  312, 
113  N.  W.  629;  Bigelow,  Estoppel,  6th  ed. 
573,  574. 

Philip  B.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Appeal  by  the  defendant  from  an  order 
allowing  certain  amendments  of  the  com- 
plaint and  denying  him  a  new  trial  after  ver- 
dict for  the  plaintiff  for  $2,489.50.  The  ma- 
terial allegations  of  the  complaint  are,  in 
effect,  as  follows: 

The  Hudson  Thurber  Company,  being  the 
owner  of  an  automobile,  insured  the  same 
in  the  plaintiff  company  against  damage 
from  collision,  to  the  extent  of  its  intrinsic 
value  at  the  time  of  injury.  While  this 
policy  was  in  force,  and  in  January  or  Feb- 
ruary, 1911,  the  insured  delivered  the  car 
to  the  defendant  in  Minneapolis,  who  was 
carrying  on  the  business  of  selliiig  and  re- 
46  L.RJL(N£.) 


pairing  automobiles,  for  repairs,  and  wnile 
it  was  so  in  his  possession  the  machine  was 
damaged  by  a  collision  caused  by  the  de- 
fendant's fault  and  negligence,  and  was  thus 
practically  destroyed.  The  amount  of  the 
loss  was  determined  between  the  parties  to 
the  policy,  at  their  request,  by  the  defend- 
ant, with  knowledge  on  his  part  that  he 
was  thus  selected  to  act  as  appraiser  to 
ascertain  the  amount  thereof  and  the  ex- 
tent of  the  liability  of  the  insurer  to  the 
insured,  the  amount  so  determined  and  fixed 
by  the  defendant  being  $2,504.50,  which  sum, 
less  $15  as  provided  in  the  policy,  the  plain- 
tiff paid  to  the  insured,  and  by  such  pay- 
ment tlie  plaintiff  became,  pursuant  to  the 
terms  of  the  policy,  subrogated,  to  the  ex- 
tent of  such  payment,  to  the  rights  of  the 
insured  with  respect  to  their  claim  for  dam- 
ages, etc.  The  complaint  also  contained  a 
general  allegation  for  damages  in  the  sum 
of  $2,489.60,  and  demanded  judgment  for 
$2,504.50. 

The  answer  admitted  that  the  defendant 
was  engaged  in  the  business  of  repairing  au- 
tomobiles as  alleged,  but  denied  all  of  the 
other  allegations  of  the  complaint. 

A  consideration  of  the  alleged  errors  per- 
spectively  requires  a  recital  of  the  general 
course  of  the  trial.  The  plaintiff  first  intro- 
duced evidence  tending  to  support  substan- 
tially all  of  the  allegations  of  the  complaint, 
except  the  alleged  negligence  of  the  defend- 
ant, and  no  specific  objection  was  made  to 
any  of  the  plaintiff's  proofs  on  the  ground 
of  variance,  and  no  motion  was  made  what- 
ever based  on  the  pleadings  during  the  trial, 
except  as  hereinafter  mentioned.  Nor  did 
the  defendant  introduce  any  proofs  material- 
ly contradicting  .those  of  the  plaintiff,  his 
proofs  being  practically  confined  to  evidence 
tending  to  show  that  one  Murphy  had  been 
since  the  fall  of  1910,  and  was  up  to  the 
time  of  the  injury  complained  of,  the  fore- 
man of  his  repair  shop;  that  after  some 
repairs  had  been  made  on  the  machine,  but 
before  the  same  were  completed,  Murphy 
took  the  machine  out  on  the  street  to  test 
it;  and  that  after  such  trial  had  been  made, 
and  without  the  knowledge  of  or  authority 
from  the  defendant,  Murphy  proceeded  to 
run  the  car  solely  for  his  own  pleasure  and 
that  of  his  friends  during  the  night,  im- 
bibing intoxicating  liquors  meanwhile,  until 
the  accident.  The  defendant  also  introduced 
evidence  tending  to  show  that  prior  to  the 
night  of  the  collision  Murphy's  conduct  had 
been  good,  but,  on  cross-examination,  he  ad- 
mitted that  theretofore  he  knew  that  Mur- 
phy "was  out  nights,"  "was  one  of  the  boys," 
"had  been  intoxicated,"  "knew  he  went  out 
with  the  boys  and  had  a  pretty  lively  time," 
and  further  knew  that  his  employees  quite 
often  took  ears  qn  the  road  to  test  then  at 
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night  after  repairing  them,  and  thiis  without 
direction  from  him;  this  matter  being  left 
for  Murphy  to  direct. 

The  plaintiff,  in  rebuttal,  introduced  evi- 
dence to  the  effect  that  prior  to  the  accident  | 
Murphy  on  one  occasion  remained  out  with 
a  car,  trying  it,  from  6  to  9  o'clock  P.  u,, 
and  that  the  defendant  had  notice  thereof. 
One  of  the  witnesses  described  Murphy's  ap- 
pearance before  he  became  foreman,  but 
while  he  was  in  the  defendant's  employment, 
as  follows:  "He  used  to  come  in  some  morn- 
ings and  look  like  he  was  half  dead,"  and 
with  bloodshot  eyes.  Another  of  the  de- 
fendant's employees  testified  that  he  had  ob- 
served that  during  business  hours,  prior  to 
the  accident,  Murphy,  while  in  the  workshop, 
was  sometimes  sleeping  in  the  back  of  the 
cars  and  under  the  same;  and  that  the  de- 
fendant, more  than  once  in  conversation, 
^poke  about  Murphy  being  a  good  man  if  he 
would  not  get  intoxicated.  . 

At  the  close  of  the  testimony  the  court 
denied  the  defendant's  motion  for  a  directed 
verdict,  made  substantially  on  the  ground 
that  it  conclusively  appeared  that  the  car 
was  injured  by  Murphy  while  he  was  not 
acting  in  the  line  of  his  duty  or  business, 
or  within  the  scope  of  his  authority,  and 
while,  without  authority,  he  was  using  it 
for  his  own  purposes  and  pleasure,  and  fur- 
ther on  the  ground  that  the  plaintiff  had 
not  introduced  sufficient  evidence  to  consti- 
tute a  cause  of  action,  in  that  he  had  failed 
to  establish  that  the  defendant  was  negli- 
gent. 

The  court,  in  its  charge,  to  which  no  ex- 
ceptions were  taken,  left  it  for  the  jury  to 
say,  as  the  sole  question  of  fact  for  their 
determination,  whether  the  defendant  exer- 
cised ordinary  care  in  permitting  Murphy 
to  act  as  foreman  of  the  repair  shop,  under 
the  facts  and  circumstances  disclosed  by  the 
evidence;  and  contemporaneously  with  the 
consideration  of  the  defendant's  motion  for 
a  new  trial,  the  court  considered  and  granted 
an  application  by  the  plaintiff  for  leave  to 
amend  the  complaint  in  certain  formal  par- 
ticulars, so  that  its  allegations  would  con- 
form to  the  proofs. 

With  the  foregoing  resume  of  the  salient 
features  of  the  case  in  mind,  we  will  con- 
sider the  sufficiency  of  the  alleged  errors  as 
a  basis  for  reversal;  but  it  must  be  under- 
stood that  we  confine  our  observations  to 
the  theory  upon  which  the  case  was  sub- 
mitted to  the  jury,  expressing  no  opinion 
whether  the  trial  court  adopted  the  correct 
rule  of  law  as  applied  to  facts  like  those 
here  presented. 

1.  The  action  is  based  upon  an  ordinary 
nongratuitous  bailment,  under  which  the 
plaintiff  concededly  stands  in  the  shoes  of 
the  bailor  under  the  doctrine  of  subroga- 
45  L.R.A.(N£.) 


tion ;  and  the  defendant  having  admitted  the 
receipt  of  the  automobile  and  his  inability 
to  return  it,  a  prima  facie  breach  of  the 
contract  was  established,  to  meet  which  it 
devolved  upon  the  defendant  to  prove  that 
he  exercised  ordinary  care  in  keeping  the 
machine,  and  such  as  the  nature  of  the  bail- 
ment required  him  to  exercise.  Davis  v. 
Tribune  Job  Printing  Co.  70  Minn.  96,  72 
N.  W.  808;  Wickstrom  v.  Swanson,  107 
Minn.  482,  484,  120  N.  W.   1090. 

The  defendant  had  the  right  to  employ 
anyone  he  chose  to  act  as  the  foreman  of 
his  repair  shop,  but,  so  far  as  concerned 
third  persons  who  delivered  their  property 
at  the  shop  for  repairs,  it  was  his  duty  to 
exercise  proper  supervision;  and  if  he  had 
notice  or  knowledge — and  we  think  it  clearly 
appears  from  the  evidence  that  he  had  such 
— that  such  employee  was  possessed  of  pro- 
clivities rendering  it  likely  that  he  would  in- 
jure the  property  of  others  so  delivered,  it 
was  his  duty  to  exercise  ordinary  care  to 
protect  the  same  from  the  danger  of  injury 
to  which  it  was  thus  subjected.  It  would 
be  as  unfair  as  legally  untenable  that  the 
defendant  should  be  allowed  to  subject  the 
property  of  his  innocent  customers  to  the 
danger  of  unrequitable  loss  from  his  fail- 
ure to  take  the  ordinary  and  usual  precau- 
tions to  prevent  damage  by  his  dissolute  or 
reckless  employees.  The  defendant  seeks  to 
escape  the  force  of  this  rule  by  claiming,  in 
his  brief,  that  his  foreman  "stole  the  ma- 
chine," and  that  for  such  crime  he  (the  de- 
fendant) cannot  be  held  responsible.  This 
proposition  might  be  granted  if  it  were  sus- 
tained by  the  evidence;  but  such  is  not  the 
case.  There  is  no  testimony  to  warrant  the 
conclusion  that  Murphy  intended  to  appro- 
priate the  machine  to  his  own  use,  or  to  de- 
prive the  owner  of  his  property  therein ;  but, 
on  the  contrary,  it  appears  that  after  the 
accomplishment  of  the  legitimate  purpose 
for  which  the  car  was  taken  out,  the  most 
that  was  done,  aside  from  its  ultimate  and 
accidental  injury,  was  to  use  it  in  the  course 
of  a  drunken  escapade  in  and  near  the  city. 

And  the  defendant's  further  contention 
that  he  should  not  be  held  liable  for  the  acts 
of  a  foreman  who,  at  the  time,  was  not  act- 
ing in  the  line  of  his  duty,  nor  as  an  em- 
ployee, nor  within  the  scope  of  his  authority, 
may  likewise  be  admitted  as  a  general  prop- 
osition; but  the  case  is  not  thereby  taken 
out  of  the  operation  of  the  rule  stated.  We 
think  that  the  court  correctly  submitted 
the  sole  question  mentioned,  and  that  the 
jury's  determination  thereupon  should  not 
be  disturbed. 

2.  The  defendant  claims  that  the  com- 
plaint states  no  cause  of  action.  This  point 
was  not  made  on  the  trial,  and  cannot  here 
be  sustained;  for  it  is  too  late  to  urge  the 
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deficiencies,  if  any,    claimed.     2  Dunneirs 
Minn.  Dig.  §  7726. 

3.  A  fatal  variance  between  the  allega- 
tions of  the  complaint  and  the  proofs  is 
urged.  As  we  understand  the  contention 
on  this  point,  it  is  that  the  allegation  was 
that  the  damage  occurred  "while  said  car 
was  in  the  possession  of  the  defendant,"  and 
the  testimony  "showed  that  the  car  was  not 
in  the  possession  of  the  defendant  at 
the  time  the  damage  was  done,  but  that  the 
same  was  stolen  from  the  possession  of  the 
defendant  by  a  servant,  and  damaged  while 
in  the  servant's  possession,"  and  that  there- 
fore  there  was  a  fatal  variance.  This  con- 
tention is  without  merit.  The  facts  in  issue 
were,  it  appears,  known  to  the  defendant; 
and  it  is  clear  that  if  there  was  a  variance 
— which  we  think  was  not  the  case — the  de- 
fendant was  in  no  wise  misled.  Rev.  Laws 
1805,  §4158. 

4.  The  defendant  claims  that  the  court 
erred  in  denying  him  the  right  to  introduce 
evidence  tending  to  show  the  value  of  the 
car  at  the  time  of  the  accident.  We  think, 
however,  that  it  is  too  plain  to  justify  dis- 
cussion that  the  defendant  was  estopped  by 
his  conduct  in  acting  virtually  as  appraiser 
between  the  insurer  and  the  insured  in  deter- 
mining the  intrinsic  value  of  the  car  at 
the  time  of  its  injury. 

7.  Nor  do  we  find  any  merit  in  the  de- 
fendant's claim  of  error  in  the  court's  re- 
fusal to  strike  out  testimony,  nor  in  allow- 
ing the  amendment  of  the  complaint;  the 
latter  contention  being,  in  any  event,  error 
without  prejudice,  under  our  holding  that 
the  complaint  stated  a  cause  of  action. 

Order  affirmed. 
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CHICAGO  k  NORTHWESTERN  RAIL- 
WAY COMPANY,  Appt. 

(163  Wis.  431,  141  N.  W.  263.) 

Gaming  —  recovery  for  injury  to  gam- 
bling device. 

No  recovery  can  be  had  for  injury  to  a 


slot  machine  which  can  be  used  onl^  as  a 
gambling  device,  which  use  is  prohibited  by 
statute. 

(April  20,  1013.) 

A  PPEAL  by  defendant  from  a  judgment 
i\  of  the  Circuit  Court  for  Sauk  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  a  slot  ma- 
chine while  in  defendant's  possession  for 
transportation.    Reversed. 

Statement  by  Barnes,  J.: 

For  fourteen  years  plaintiff  was  in  the 
business  of  buying  and  leasing  slot  ma- 
chines. During  that  time  he  owned  400  or 
500  machines,  and  sold  a  few,  not  to  exceed 
20.  His  usual  custom  was  to  lease  the 
machines  to  saloon  and  hotel  keepers  on  an 
agreement  that  he  was  to  receive  as  pay  for 
their  use  one  half  the  profits  derived  there- 
from. The  plaintiff  looked  after  and  cared 
for  the  machines  so  leased.  He  said: 
"When  I  know  a  machine  is  going  to  take 
a  vacation  pending  an  election  or  a  wave  of 
reform,  I  put  it  in  a  dry  place." 

On  August  3,  1910,  plaintiff  boxed  up  and 
shipped  a  slot  machine  from  La  Valle  to 
Neoedah  over  the  defendant's  line  of  road. 
The  machine  was  consigned  to  one  Lecy,  a 
saloon  keeper  at  Neoedah,  and  was  shipped 
for  the  purpose  of  being  set  up  and  used  as 
a  gambling  device  in  Lecy's  saloon,  with  the 
usual  understanding  as  to  compensation  for 
its  use.  The  machine  was  an  eight-play 
quarter  machine.  The  smallest  coin  that 
could  be  used  therein  was  a  quarter,  and  it 
advertised  to  pay  as  high  as  $20.  The  plain- 
tiff testified  that  the  chances  on  the  machine 
were  10  per  cent  against  the  player.  Gam- 
bling slot  machines  were  under  the  ban  of 
the  municipal  authorities  at  Necedah  when 
the  shipment  was  made.  The  machine  was 
broken  in  transit  to  such  an  extent  that 
plaintiff  claimed  it  was  worthless,  and  this 
action  was  brought  to  recover  damages  re- 
sulting from  the  injury  to  the  machine. 
When  new,  the  machines  cost  about  $140. 
The  one  in  question  was  secondhand,  having 
been  used  for  some  time.  There  was  no  tes- 
timony to  show  the  value  of  the  machine 
for  any  other  purpose  except  for  use  as  a 


Note,  —  Damage  to,  or  conversion  of, 
ganiblino  device  as  ground  of  ac" 
tion. 

This  note  is  confined  to  the  question 
whether  the  court  will  entertain  an  action 
based  upon  damage  to,  or  conversion  of,  a 
gamling  device,  assuming,  for  the  purposes 
of  the  point,  that  the  damage  or  conversion 
was  wrongful  and  unauthorized.  It  there- 
fore is  not  concerned  with  the  question, 
which  goes  to  the  merits,  whether  gambling 
46  L.R.A.(N.S.) 


devices  may  be  lawfully  destroyed  or  con- 
fiscated. On  that  question,  see  note  to  Mul- 
len V.  Mosely,  12  L.R.A.(N.S.)   394. 

There  have  been  but  few  cases  that  have 
considered  the  question  under  annotation, 
and  not  one  of  them  is  identical  in  its  facts 
with  MiLLEB  V.  Chicago  &  N.  W.  R.  Co. 
The  decision  in  that  case,  that  damagei^ 
were  not  recoverable  because  of  the  fact 
that  the  injured  property  was  valuable  only 
when  used  for  gambling  purposes,  is  at 
variance  with  Gulf,  C.  &  S.  F.  R.  Co.  v. 
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gambling  device,  or  in  fact  that  it  had  any 
value  for  any  other  purpose.  The  jury 
awarded  the  plaintiff  $75  damages.  The 
trial  judge  was  of  the  opinion  that  plaintiff 
was  entitled  to  recover  the  value  of  the 
article  for  the  purposes  of  gambling,  and 
gave  judgment  on  the  verdict.  Defendant 
appeals. 

Mr.  Edward  M.  Smart,  for  appellant: 
Slot  machines  are  gambling  machines. 
Territory  v.  Jones,  14  N.  M.  679,  20 
L.R.A.(N.S.)  245,  99  Pac.  338,  20  Ann.  Cas. 
128;  Mullen  v.  Moseley,  13  Idaho,  457,  12 
L.R.A.(N.S.)  394,  121  Am.  St.  Rep.  277, 
90  Pac.  986, 13  Ann.  Cas.  450;  Police  Comrs. 
v.  Wagner,  93  Md.  182,  52  L.R.A.  775,  86 
Am.  St.  Rep.  423,  48  Atl.  455. 


Courts  of  law  will  not  permit  the  use  ol 
their  writs  and  process  to  recover   posses 
sion  of,  or  allow  damages  for  damage  dime 
to,  gambling  machines. 

Mullen  V.  Moseley,  13  Idaho,  457.  12 
L.R.A.(N.S.)  394,  121  Am.  St.  Rep.  277,  00 
Pac.  986,  13  Ann.  Cas.  450;  Police  Comrs. 
V.  Wagner,  94  Md.  182,  52  L.R.A.  775,  80 
Am.  St.  Rep.  423,  48  Atl.  455;  Haggerty  v. 
St.  Louis  Ice  Mfg.  &.  Storage  Co.  143  Mo. 
238,  40  L.R.A.  151,  66  Am.  St.  Rep.  647, 
44  S.  W.  1114;  Raynor  v.  Valentin  Blatz 
Brewing  Co.  100  Wis.  414,  76  N.  W.  343. 

Damages  cannot  be  recovered  for  inter- 
ruption of  unlawful  business. 

Raynor  v.  Valentin  Blatz  Brewing  Co. 
supra;  Kauffman  v.  Babcock,  67  Tex.  241, 
2  S.  W.  878;  13  Cyc.  59;  1  Joyce,  Damages, 


Johnson,  —  Tex.  Civ.  App.  — ,  25  S.  W. 
1015  (criticized  in  the  principal  case), 
which  followed  as  authoritjjr  the  decision  in 
the  same  case  on  an  earlier  appeal  in  71 
Tex.  619,  1  L.RA.  730,  9  S.  W.  602.  The 
Johnson  Case  decided  that  the  mere  fact 
that  personal  property  was  valuable  only 
for  gambling  purposes  was  no  defense  to 
an  action  for  injury  thereto,  where  there 
was  no  evidence  that,  at  the  time  of  the  in- 
jury, it  was  then  being  used  for  illegal  pur- 
poses. That  was  an  action  for  injury  to  a 
"wheel  of  fortune,"  caused  by  the  collapse 
of  the  wall  of  the  building  in  which  it  was 
kept.  The  evidence  showed  that  the  wheel 
was  of  no  use  or  of  no  value  to  anyone  but 
a  gambler,  and  for  gambling  purposes,  but 
that  it  bad  not  been  used  for  several  months 
previous  to  the  injury.  In  the  opinion  in 
25  S.  W.  1015,  the  court  stated  that  it  was 
fairly  inferable  from  the  evidence  that  the 
device  when  in  good  condition  was  salable 
elsewhere,  though  not  in  that  locality,  and 
BO,  for  purposes  of  sale,  had  a  certain  value, 
even  though  the  exclusive  use  to  which  it 
might  be  devoted  was  denounced  by  law; 
that,  if  the  owner  of  the  device  was  violat- 
ing the  penal  statute  of  the  state  in  its 
use,  be  was  amenable  to  the  law,  but  that 
he  was  not,  however,  forbidden  to  sell  it  in 
the  state  or  elsewhere  if  he  could  find  a 
.market  for  it;  and  it  further  stated  that  it 
adopted  the  reasoning  in  Coolidge  v.  Choatc, 
11  Met.  79.  The  Coolidge  Case  was  an  ac- 
tion of  trespass  for  taking  and  carrying 
away  and  destroying  game  cocks,  and  it  was 
therein  said  that  it  was  not  the  law,  as 
assumed,  that  because  cock  fighting  was 
illegal,  the  sale  of  game  cocks  was  unlaw- 
ful, no  more  than  that  because  cards  and 
dice  are  implements  of  gaming,  the  sale  of 
them  is  unlawful;  and  so  a  recovery  was 
allowed,  the  measure  of  damages  being  held 
to  be  what  the  cocks  were  worth  to  the 
owner  as  articles  of  merchandise  or  sale, 
whether  the  market  for  them  was  to  be 
found  in  that  state  or  elsewhere. 

This  case  was  distinguished  in  Milleb  v. 
CniCAGO  ft  N.  W.  R.  Co.  as  allowing  a  re- 
covery on  the  theory  that  the  cocks  had  a 
market  value  where  used  for  lawful  pur- ' 
45  L.R.A.(NJ3.) 


poses,  and  not  on  their  value  as  fighting 
machines. 

And  so,  in  Edwards  v.  American  Exp.  Co. 
121  Iowa,  744,  63  L.R.A.  467,  96  N.  W.  740, 
an  action  brought  to  recover  the  value  of 
a  machine  which  was  taken  and  shipped 
away  without  the  owner's  consent,  and  was 
beyond  his  recovery,  it  was  held  that  the 
fact  that  a  machine  may  be  used  for  gam- 
bling does  not  destroy  the  property  rights 
of  its  owner  in  it,  so  as  to  prevent  recover- 
ing damages  in  case  it  is  wrongfully  taken 
out  of  his  possession,  where  there  is  noth- 
ing to  show  that  it  was  ever  used  for  that 
purpose.  The  court  stated :  "The  answer 
alleges  that  the  machine  in  controversy  was 
a  gambling  device,  and  therefore  without 
any  value  which  the  law  will  recognize. 
This  plea  is  mentioned  in  argument,  but  no 
reason  or  authority  is  urged  in  its  sup- 
port. The  machine  is  described  by  the  wit- 
nesses as  a  'musical  black  cat'  having  'jack 
pots  in  it,'  and  is  said  to  be  'what  is  known 
as  a  gambling  machine.'  It  is  also  shown 
to  have  had  at  that  time  a  market  value  of 
$150  to  $200.  No  fact  is  stated  as  to  the 
manner  in  which  the  device  is  used  or 
operated,  nor  is  it  shown  ever  to  have  been 
employed  in  gambling  or  other  unlawful 
practices.  We  know  of  no  law  which  will 
justify  us  in  saying  the  owner  of  such  prop- 
erty IS  without  redress  against  a  person 
who  deprives  him  of  it.  A  cold  chisel  may 
be  a  burglar's  tool,  yet  has  a  legitimate  use 
and  value;  cards  and  dice  are  employed  in 
gambling,  yet  are  not  denied  a  place  among 
legitimate  merchandise,  and  so  far  as  has 
yet  been  revealed  to  the  court  there  may  be 
some  honest  and  harmless  employment  for  a 
'musical  black  cat  with  iack  pots  in  it.'" 
It  will  be  noted  that  in  this  case  there  was 
no  evidence  that  the  machine  might  not  have 
had  a  lawful  use,  and  so  perhaps  it  may  be 
distinguished  from  the  principal  case. 

And  in  McCoe  y.  Zane,  65  Mo.  11,  an  ac- 
tion against  a  sheriff  to  recover  damages 
for  the  destruction  of  a  roulette  wheel  and 
table,  where  it  was  held  that  a  statute 
which  authorizes  the  seizure  and  destruction 
of  game  devices  did  not  warrant  th«  de- 
struction of  such  device  unless  it  was  ac- 
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§  445;  3  Sutherland,  Damages,  §  869;  Ov^iatt 
V.  Pond,  20  Conn.  479;  Smith  v.  Dinkel- 
spiel,  91  Ala.  628,  8  So.  490;  Spurgeon  v. 
McElwain,  6  Ohio,  442,  27  Am.  Dec.  266; 
Origler  y.  Shepler,  79  Kan.  834,  23  L.R.A. 
(N.S.)  600,  lOlPac.  619. 

Messrs.  Grotophorst,  Evans,  A  Thom- 
as, for  respondent: 

The  action  was  based  upon  the  defend- 
ant's negligence,  and  was  not  for  a  breach 
of  any  contract,  legal  or  illegal. 

The  slot  machine  had  a  value,  and  its  de- 
struction was  to  the  plaintiff's  damage. 
The  plaintiff  was  therefore  entitled  to  a 
judgment  the  amount  of  which  was  for  the 
jury  to  determine. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Johnson,  —  Tex. 
Civ.  App.  — ,  26  S.  W.  1016;  Gerretson  v. 


Rambler  Garage  Co.  140  Wis.  628,  40  L.R.A. 
(N.S.)  467,  136  N.  W.  186;  McArthur  v. 
Green  Bay  &  M.  Canal  Co.  34  Wis.  139; 
Steele  v.  Burkhardt,  104  Mass.  69,  6  Am. 
Rep.  191;  Gabbert  v.  Hackett,  135  Wis.  8G, 
14  L.R.A.(N.S.)  1070,  115  N.  W.  345;  Dela- 
ware, L.  &  W.  R.  Co.  v.  Trautwein,  52  N.  J. 
L.  169,  7  L.R.A.  435,  19  Am.  St  Rep.  442, 
19  Atl.  178,  6  Am.  Neg.  Gas.  28;  Comply 
V.  C.  H.  Starke  Dredge  &  Dock  Co.  129  Wis. 
622,  9  LJl.A.(N.S.)  652,  109  N.  W.  650; 
Judge  V.  Northern  P.  R.  Co.  189  Fed.  1014; 
Klock  V.  Brown,  172  Mich.  379,  137  N.  W. 
636;  Opsahl  v.  Judd,  30  Minn.  126,  14  N. 
W.  675;  Coolidge  v.  Choate,  11  Met.  79; 
State  V.  Derry,  171  Ind.  18,  131  Am.  St 
Rep.  237,  86  N.  E.  767. 


tually  kept  or  used  for  purposes  of  gam- 
bling, the  court  said:  "Gambling  devices 
are  of  infinite  variety,  as  the  decisions  of 
our  court  will  show;  and  many  of  them  may 
be  kept  or  used  for  beneficial  or  at  least 
harmless  purposes.  Ordinary  cards  have 
long  since  been  held  to  be  gambling  devices, 
but  it  would  astound  the  public  to  be  ad- 
vised that  a  judge  or  justice  of  the  peace 
could  order  a  sheriff  or  a  constable  to  seize 
all  the  packs  of  cards  in  the  bookstores  and 
order  them  to  be  burned.  The  statute  is  in- 
tended to  authorize  the  destruction  of  gam- 
bling devices  that  are  kept  or  used  for 
gaming  purposes."  And  the  court  further 
stated  that  the  warrant  under  which  the 
property  was  seized  failed  to  state  that  the 
gambling  device  brought  before  the  magis- 
trate was  held  or  used  for  gambling  pur- 
poses. 

Replevin. 

Replevin  will  not  lie  to  recover  gambling 
devices  designed  for  no  other  purpose  than 
the  violation  of  the  law.  Robertson  v.  Por- 
ter, 1  Ga.  App.  223,  57  S.  £.  993;  Mullen 
V.  Mosely,  12  L.R.A.(N.S.)  394. 

In  the  Mullen  Case,  where  the  action  was 
against  a  sheriff  who  had  seized  and  de- 
stroyed slot  machines,  there  was  an  alter- 
native ground  for  the  decision,  in  the  hold- 
ing that  the  statute  under  which  the  sheriff 
acted  was  constitutional,  and  that  his  acts 
were  therefore  lawful.  The  opinion,  how- 
ever, expressly  declared,  irrespective  of  that 
defense,  that  the  court  will  not  countenance 
an  action  looking  to  the  recovery  of  arti- 
cles incapable  of  any  use  except  for  gam- 
bling purposes. 

The  action  in  the  Robertson  Case,  also, 
was  against  a  sheriff  who  had  seized  the 
gambling  devices;  but  the  decision  appears 
to  have  been  upon  the  general  ground  that 
the  court  will  not  lend  its  aid  to  a  suitor 
seeking  to  regain  possession  of  implements 
of  crime,  designed  for  no  other  purpose  than 
the  violation  of  the  law  or  the  injuring  of 
the  morals  of  the  people;  and  not  upon  the 
ground  that  the  seizure  of  the  implements 
was  authorized  by  law. 
45  L.R.A.(N.S.) 


The  decision  in  Police  Comrs.  v.  Wagner, 
93  Md.  182,  52  L.R.A.  775,  86  Am.  St.  Rep. 
423,  48  Atl.  455,  that  replevin  will  not  lie 
to  recover  a  slot  machine  seized  by  police 
authorities  under  statutory  authority  for 
the  prevention  of  crime,  which  was  designed 
to  be  used  in  violation  of  the  gambling  law, 
and  incapable  of  being  put  to  any  legiti- 
mate use,  was  upon  the  ground  that  the 
seizure  was  authorized  by  law,  and  not  upon 
the  ground  that  a  court  will  refuse  in  any 
circumstances  to  entertain  such  an  action. 

So,  the  decisions  in  Willis  v.  Warren,  1 
Hilt.  590,  and  Oppenheimer  v.  Lalor,  36 
Misc.  546,  73  N.  Y.  Supp.  948,  against  the 
plaintiff  in  replevin  seeking  to  recover  a 
gambling  apparatus,  were  upon  the  grounJ 
that  the  seizure  was  authorized  by  law,  and 
not  upon  the  ground  that  the  court  will 
never  entertain  such  an  action. 

The  three  cases  just  cited  are  mentioned 
merely  for  the  purpose  of  noting  the  dis- 
tinction, and  the  note  does  not  purport  in 
general  to  cover  cases  where  the  right  to 
recover  in  replevin  is  denied  upon  the 
ground  that  the  seizure  of  the  property  was 
lawful,  as  they  do  not  present  the  distinc- 
tive question  under  annotation. 

In  Ridgeway  v.  West,  60  Ind.  371,  and 
Wagner  v.  Upshur,  95  Md.  619,  93  Am.  St. 
Rep.  412,  52  Atl.  609  (involving  a  musical 
slot  machine  capable  of  a  Intimate  as  well 
as  an  illegal  use),  the  courts,  having 
reached  the  conclusion  that  the  seizure  of 
the  gambling  devices  by  defendant  was  un- 
authorized, apparently  assumed  that  re- 
plevin would  he  for  their  recovery,  with- 
out considering  the  distinctive  question  un- 
der annotation  whether  the  court  should, 
upon  the  grounds  of  public  policy,  refuse  to 
entertain  the  action  irrespective  of  any 
question  as  to  justification  for  the  seizure. 
In  these  cases,  however,  the  property  in 
question,  or  some  of  it  at  least,  was  capa- 
ble of  a  legitimate  use,  and  the  assumption 
was  therefore  not  in  conflict  with  the  deci- 
sion in  MiLLEB  V.  Chicago  &  N.  W.  R.  Co. 
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Barnes,  J.,  delivered  the  opinion  of  the 
court : 

There  is  no  claim  on  the  part  of  either 
party  that  the  machine  in  question  was  not 
a  gambling  device,  or  that  its  use  was  not 
prohibited  by  §§  4529  and  4531,  Stats. 
Neither  is  there  any  claim  that  the  machine 
was  usable  for  any  lawful  purpose. 

The  judgment  cannot  stand,  unless  the 
court  holds  that,  where  an  article  is  not 
usable  and  has  no  value  for  lawful  pur- 
poses, the  right  exists  to  recover  for  its 
value  based  on  its  use  and  usability  for  an 
unlawful  purpose. 

This  question  suggests  some  others  that 
might  arise :  If  a  counterfeiter  employed  an 
engraver  to  make  plates  to  be  used  in  mak- 
ing counterfeit  money,  and  the  plates  were 
lost  in  the  process  of  transportation  or  con- 
verted by  some  other  party,  could  the  cost 
price  or  their  value  for  the  unlawful  use  to 
which  they  were  intended  to.  be  put  be  re- 
covered? The  same  question  might  arise 
over  a  kit  of  burglar's  tools,  valuable  for  the 
purpose  of  committing  burglary,  but  having 
no  particular  value  for  any  legitimate  use. 
It  is  true  that  burglary  and  counterfeiting 
were  offenses  at  common  law,  while  gam- 
bling was  not.  But  no  very  good  reason  is 
apparent  why  the  principle  which  would 
govern  the  cases  assumed  for  the  purpose 
of  illustration  would  not  apply  to  the  actual 
case  before  the  court. 

The  circuit  judge  decided  the  case  on  the 
authority  of  Gulf,  C.  &  S.  R.  Co.  v.  John- 
son, —  Tex.  Civ.  App.  — ,  26  S.  W.  1015. 
The  case  fully  sustains  the  conclusion 
reached.  It  seems  to  be  based  on  Coolidge 
V.  Choate,  11  Met.  79.  In  the  latter  case 
the  property  involved  was  game  cocks.  No 
attempt  was  made  to  recover  on  the  basis  of 
their  value  as  fighting  machines.  Recovery 
was  allowed  on  the  theory  that  they  had  a 
market  value  when  used  for  a  lawful  pur- 
pose. The  same  rule  would  apply  to  a  pack 
of  cards.  We  do  not  think  the  Massachu- 
setts case  passes  upon  the  question  decided 
in  the  Texas  case.  While  the  Texas  case 
can  be  said  to  be  directly  in  point,  we  think 
it  was  not  correctly  decided,  and  that  the 
true  principle  upon  which  the  decision 
should  rest  in  the  case  under  consideration 
is  quite  well  established  in  this  court  and 
elsewhere. 

The  case  of  Davelaar  v.  Milwaukee,  123 
Wis.  413,  101  N.  W.  361,  was  brought  to  re- 
cover damages  for  negligently  flooding  a 
brickyard.  There  was  evidence  which  tended 
to  show  that  the  plaintiff  was  a  member 
of  a  combination  formed  to  restrain  trade. 
The  court  said:  "If  plaintiffs  maintained 
ownership  in  an  unlawful  association, 
...  no  damages  for  loss  of  business 
could  be  allowed  them." 
45  L.RJL.(N.S.) 


In  Raynor  v.  Valentin  Blatz  Brewing  Co. 
100  Wis.  414,  76  N.  W.  343,  it  was  held  that 
a  tenant  who  was  unlawfully  evicted  could 
not  recover,  as  part  of  his  damages,  the 
profits  which  might  be  derived  from  the 
sale  of  liquor  on  Sunday. 

Haggerty  v.  St.  Louis  Ice  Mfg.  k  Storage 
Co.  143  Mo.  238,  40  L.R.A.  151,  65  Am.  St. 
Rep.  647,  44  S.  W.  1114,  was  an  action 
brought  to  recover  several  thousand  dollars 
damages,  because  the  defendant  negligently 
permitted  game  placed  in  cold  storage  dur- 
ing the  closed  season  in  violation  of  law, 
to  be  destroyed  Recovery  was  denied.  It 
was  said  that  the  law  will  not  stultify  it- 
self by  promoting,  on  the  one  hand,  what 
it  prohibits  on  the  other,  and  will  leave 
the  parties  where  it  finds  them,  unsanc- 
tioned by  its  favor  and  unaided  by  its  proc- 
ess. 

In  Oviatt  v.  Pond,  29  Conn.  479,  it  was 
held  that  liquors  kept  for  sale  contrary  to 
law  are  regarded  by  the  law  as  having  no 
lawful  value,  or  value  for  lawful  purposes. 

In  Crigler  v.  Shepler,  79  Kan.  834,  23 
L.RA.(N.S.)  500,  101  Pac  619,  it  was 
held  that  a  person  employed  in  a  prohibition 
state  to  sell  liquor  contrary  to  law  could 
not  recover  on  his  contract  of  hire. 

Other  cases  of  like  tenor  are  People  v. 
Adams,  176  N.  Y.  351,  63  L.RJL.  406,  98 
Am.  St.  Rep.  675,  68  N.  E.  636;  Collins  v. 
Lean,  68  CaL  284,  9  Pac.  173;  Frost  v.  Peo- 
ple, 193  111.  635,  86  Am.  St.  Rep.  352,  15 
Am.  Crim.  Rep.  689,  61  N.  E.  1054;  Mullen 
V.  Moseley,  13  Idaho,  457,  12  L.R.A.(N.S.) 
394,  121  Am.  St.  Rep.  277.  90  Pac.  986, 
13  Ann.  Cas.  450;  Police  Comrs.  v.  Wagner, 
93  Md.  182,  52  LJt.A.  775,  86  Am.  St.  Rep. 
423,  48  Atl.  455. 

We  do  not  wish  to  be  understood  as  in- 
dorsing all  that  is  said  in  the  cases  cited. 
What  we  do  hold  is  that,  where  an  article 
IS  useful  and  usable  for  gambling  purposes 
only,  and  gambling  is  unlawful,  and  it  is  not 
shown  that  the  article  has  any  value,  ex- 
cept for  use  as  a  gambling  device,  courts 
will  not  regard  such  value  as  a  legitimate 
measure  of  damages  to  be  recovered, 
where  the  article  is  destroyed.  And  where 
the  implement  has  no  value  for  any  lawful 
purpose,  no  damages  in  a  case  of  this  kind 
are  recoverable.  We  think  this  rule  is  fair- 
ly within  the  principle  of  the  decisions  cited, 
and  that  it  is  in  the  line  of  good  morals 
and  sound  public  policy.  The  conclusion 
rea.hed  renders  it  unnecessary  to  discuss 
other  questions  raised  in  the  case.  The 
court  should  have  directed  a  verdict  for  the 
defendant. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  is  remanded,  with  di- 
rections to  enter  judgment  dismissing  the 
complaint. 
22 
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MYRTLE  PUTNAM,  Admrx.,  etc.,  of  Mabel 
Putnam,  Deceased,  Respt., 

V. 

PACIFIC  MONTHLY  COMPANY,  Appt. 

(—  Or.  — ,  130  Pac.  986.) 

Master  and  servant  —  elevator  service 
—  care  required. 

1.  An  employer  maintaining  an  elevator 
to  transport  his  employees  to  the  various 
floors  of  the  building  on  which  they  work 
does  not  maintain  to  them  the  relation  of 
carrier  to  passenger,  but  is  required  to  exer- 
cise only  ordinary  care  and  prudence  to 
provide  safe  carriage  in  view  of  the  danger 
reasonably  to  be  apprehended. 

Same  —  fellow  servant  —  office  employee 
and  elevator  operator. 

2.  An  office  employee  of  a  publisher  work- 
ing on  one  of  the  upper  floors  of  the  build- 
ing is  a  fellow  servant  of  one  employed  by 
the  publisher  to  operate  the  elevator  to 
carry  employees  between  the  street  and  the 
oflTice  floors. 

Jury  —  election  —  discretion  —  Infor- 
mation as  to  insurance  of  defendant. 

3.  The  court,  in  the  exercise  of  its  discre- 
tion to  permit  interrogatories  to  avoid  a 
packed  jury  without  pettifogging,  should 
not  permit  the  jury  in  a  personal  injury 
case  to  be  informed  that  defendant  was  in- 
sured in  a  foreign  corporation,  by  asking 
jurors  on  their  voir  dire  if  they  were  inter- 
ested in  such  corporations. 

(March  25,  1913.)' 

APPEAL  by  defendant  from  a.  judgment 
of  the  Circuit  Court  for  Multnomah 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  alleged  to  have  been 
caused  by  the  negligence  of  defendant's 
servants.     Reversed. 

Statement  by  Burnett,  J.: 

For  the  purpose  of  its  enterprise  the  de- 
fendant occupied  the  fourth  floor  of  a  build- 
ing in  the  city  of  Portland,  and  had  the  ex- 
clusive control  and  management  of  an 
elevator  used  by  the  general  public  and  its 
employees  in  going  to  and  from  its  place 
of  business.  Among  other  things,  the  com- 
plaint alleges:  ''That  on  September  2,  1910. 
Mabel  Putnam  was  employed  by  the  above- 
named  defendant,  the  Pacific  Monthly  Com- 
pany, in  its  office  on  the  fourth  floor  of 
said  building,  and  in  order  to  reach  her 
work   as  such  employee   was  compelled   to 

Note.  —  Upon  the  question  whether  the 
operator  of  an  elevator  or  other  hoisting 
apparatus  is  a  fellow  servant  of  other  em- 
ployees of  the  same  establishment,  see  note 
to  Judd  V.  Lftts,  41  L.R.A.(N.S.)  156. 
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take  and  use  said  elevator  in  going  from 
the  first  floor  of  said  building  to  the  fourth 
floor  thereof;  that  on  said  day,  while  going 
to  her  work  as  such  employee,  she  entered 
said  elevator  on  the  flrst  floor  of  said  build- 
ing, and  which  was  at  the  time  being  oper- 
ated by  one  J.  P.  Gerardy,  the  regular  ele- 
vator operator  in  the  employ  of  the  said 
defendant,  the  Pacific  Monthly  Company; 
that  when  said  elevator  reached  the  fourth 
floor  of  said  building  the  said  operator 
thereof  opened  the  door  for  the  purpose  of 
allowing  and  permitting  the  said  Mabel 
Putnam  to  pass  from  said  elevator  onto 
the  floor  of  said  building,  and,  while  in  the 
act  of  passing  out  of  said  elevator  as  afore- 
said, the  said  elevator  operator  so  un- 
skilfully, negligently,  and  carelessly  manip- 
ulated, handled,  and  operated  said  elevator 
that  the  same  suddenly  and  without  warn- 
ing to  the  said  Mabel  Putnam  began  to  de- 
scend very  rapidly,  and  continued  so  to 
descend  until  it  reached  a  point  between 
the  third  and  second  floor  of  said  build- 
ing, and  the  said  Mabel  Putnam  was  there- 
by caught  between  said  elevator  and  the 
floor  of  the  third  and  the  ceiling  of  the 
second  floor  and  was  fatally  wounded, 
crushed,  and  nuingled,  from  the  effects  of 
which  she  immediately  died."  The  compul- 
sion to  use  the  elevator  and  the  negligence 
of  the  operator  set  forth  in  this  allegation 
are  both  denied;  otherwise  it  is  admitted. 
It  is  alleged  by  the  plaintiff,  and  denied  by 
the  defendant,  that  the  latter  in  running 
and  operating  the  elevator,  lu  stated  in  the 
complaint,  was  a  common  carrier  in  trans- 
porting employees  and  the  general  public 
from  the  first  floor  to  the  fourth  floor  of 
the  building.  The  defendant's  occupancy  of 
that  story,  with  the  control  and  manage- 
ment of  the  elevator,  and  its  use  by  the 
general  public  and  its  employees  in  going 
to  and  from  the  place  of  business,  were  ad- 
mitted by  the  answer.  The  allegation  of 
damage  to  the  estate  of  Mabel  Putnam  was 
traversed.  The  substance  of  the  aflirmative 
defense  was  that  the  elevator  operator  and 
the  decedent  were  fellow  servants,  and  that 
the  injuries  sustained  by  the  latter  were 
due  to  the  negligence  and  carelessness  of 
the  associate  employee  of  the  deceased,  and 
not  of  the  defendant.  This  in  turn  was 
traversed  by  the  reply.  A  jury  trial  re- 
sulted in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals. 

Messrs.  Griffith  A  Leiter,  F.  J.  Ix>ner- 
gan,  and  Clarence  li.  Eaton,  for  appel- 
lant: 

The  liability  of  one  operating  and  main- 
taining an  elevator  for  the  use  of  the  pub- 
lic in  reaching  the  different  floors  of  such 
building  is  not  that  of  a  common  carrier  of 
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passengen;  the  rule  of  reasonable  care  be- 
ing the  measure  of  his  duty. 

Edwards  v.  Manufacturers'  Bldg.  Co.  27 
R.  I.  248,  2  L.R.A.(N.S.)  744,  114  Am.  St. 
Rep.  37,  61  Atl.  646,  8  Ann.  Gas.  974,  18  Am. 
Xeg.  Rep.  621;  Burgess  v.  Stowe,  134  Mich. 
204,  96  N.  W.  29,  14  Am.  Neg.  Rep.  583; 
CJriffen  v.  Manice,  166  N.  Y.  188,  62  L.RA. 
022,  82  Am.  St.  Rep.  630,  59  N.  E.  925,  9 
Am.  Neg.  Rep.  336;  Hubener  v.  Heide,  62 
App.  Div.  368,  70  N.  Y.  Supp.  1116;  Seaver 
V.  Bradley,  179  Mass.  329,  88  Am.  St.  Rep. 
384,  60  N.  E.  796. 

An  employee  using  the  master's  convey- 
ance in  going  to  and  from  work,  under  the 
circumstances  of  this  case,  is  not  a  passen- 
ger, but  the  relationship  of  master  and  serv- 
ant exists. 

Simmons  y.  Oregon  R.  &  Nav.  Co.  41  Or. 
151,  69  Pac.  440,  1022;  Gillshannon  v.  Stony 
Brook  R.  Corp.  10  Cush.  231;  Wright  v. 
Northampton  &  H.  R.  Co.  122  N.  C.  862,  29 
S.  £.  100;  Dayton  Coal  &  I.  Co.  v.  Dodd, 
37  L.R.A.(N.S.)  456,  130  C.  C.  A.  395, 
188  Fed.  697;  26  Cyc.  1086,  1087; 
Walsh  V.  Cullen,  235  111.  91,  18  L.R.A. 
(N.S.)  911,  85  N.  E.  223;  McDonough  v. 
Loinpher,  56  Minn.  601,  43  Am.  St.  Rep. 
541,  67  N.  W.  152;  Watts  v.  Murphy,  9 
Cal.  App.  564,  99  Pac.  1104;  Sievers  v. 
Peters  Box  A,  Lumber  Co.  151  Ind.  642,  60 
N.  E.  877,  52  N.  E.  399;  Wilson  v.  Williams, 
22  Ky.  L.  Rep.  667,  58  S.  W.  444;  Nutz- 
mann  v.  Germania  L.  Ins.  Co.  78  Minn.  504, 
81  N.  W.  618,  7  Am.  Neg.  Rep.  270;  Indian- 
apolis Abattoir  Co.  v.  Neidlinger,  174  Ind. 
400,  92  N.  E.  169;  McDonald  v.  Simpson- 
Crawford  Co.  114  App.  Div.  859,  100  N.  Y. 
Supp.  269;  Kappes  v.  Brown  Shoe  Co.  116 
Mo.  App.  164,  90  S.  W.  1168. 

The  conduct  of  plaintiff's  counsel  in  the 
examination  of  the  jurors  as  to  their  con- 
nection with  a  specified  liability  insurance 
company  and  their  acquaintance  with  the 
agent  of  such  company  was  highly  improper, 
and  the  action  of  the  court  in  permitting 
such  inquiries  was  prejudicial  and  erro- 
neous. 

Eckhart  k  8.  Mill.  Co.  v.  Schaefer,  101 
111.  App.  600;  Lassig  v.  Barsky,  87  N.  Y. 
Supp.  426;  Hoyt  v.  J.  E.  Davis  Mfg.  Co. 
112  App.  Div.  756,  98  N.  Y.  Supp.  1031; 
Stratton  v.  C.  H.  Nichols  Lumber  Co.  39 
Wash.  323,  109  Am.  St.  Rep.  881,  81  Pac. 
S31;  Harry  Bros.  Co.  v.  Brady,  —  Tex.  Civ. 
App.  — ,  86  S.  W.  615;  Lipschutz  v.  Ross, 
14  N.  Y.  Anno.  Cas.  52,  84  N.  Y.  Supp.  632. 

Messrs.  Manning  A  White  and  E.  S.  J. 
McAllister,  with  Mr.  Samuel  White,  for 
r<'spondent. 

Bnrnett,  J.,  delivered  the  opinion  of  the 
«*ourt: 

The  plaintiff's  theory,  adopted  by  the 
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court  in  the  trial  of  the  cause,  is  that,  as 
a  matter  of  law,  the  defendant  in  running 
and  operating  the  elevator  as  stated  in  the 
complaint  was  a  common  carrier  of  passen- 
gers, and  bound  to  exercise,  as  such,  a  high 
degree  of  care  to  those  using  the  elevator. 
The  contention  of  the  defendant  is  that  the 
operation  of  an  elevator  is  not  a  matter  of 
common  carriage,  and  that,  if  it  were,  the 
relation  of  passenger  and  carrier  did  not 
exist  between  decedent  and  defendant  at 
the  time  of  the  accident,  but,  on  the  con- 
trary, that  she  was  an  employee  to  whom 
its  measure  of  duty  was  to  exercise  only 
ordinary  care  in  providing  for  her  a  reason- 
ably safe  appliance  by  which  to  reach  her 
employment.  Over  the  exception  of  the 
defendant  the  court  took  from  the  jury  the 
defense  of  the  negligence  of  a  fellow  serv- 
ant, by  instructing  them  peremptorily  that 
the  decedent  and  the  operator  of  the  eleva- 
tor were  not  fellow  servants,  and  directing 
the  jury  not  to  consider  the  defense  of  the 
negligence  of  one  standing  in  that  relation 
to  plaintiff's  intestate.  The  court,  likewise 
disregarding  the  objection  of  the  defendant, 
instructed  the  jury  in  consonance  with  the 
theory  that  the  deceased  was  a  passenger 
and  the  defendant  a  common  carrier  of  pas- 
sengers, from  which  relation  sprang  the 
duty  of  the  defendant  to  use  a  high  degree 
of  care  to  prevent  accidents. 

The  authorities  are  not  agreed  upon  the 
question  of  whether  an  elevator  is  an  appli- 
ance of  common  carriage.  A  wide  distinc- 
tion, in  fact,  exists  between  the  skyscrapers 
of  New  York,  Chidago,  and  other  large  cities 
in  which  many  elevators  are  in  constant 
use,  and  a  small  building  in  a  country  town 
having  an  elevator  for  one  or  two  stories. 
In  the  one  case  the  elevators  in  a  building 
may  carry  thousands  of  persons  daily,  while 
in  the  other  it  will  be  only  used  by  com- 
paratively few  in  a  week.  We  do  not  find 
it  necessary  to  establish  an  unvarying  rule 
on  the  subject  in  this  instance. 

Conceding,  however,  as  a  postulate,  for 
the  purposes  of  this  case  only,  that  the  de- 
fendant was  a  common  carrier  in  the  opera- 
tion of  the  elevator,  it  does  not  necessarily 
follow  that  it  sustained  that  relation  to  the 
decedent,  or  that  there  was  due  to  her  from 
the  defendant  that  high  degree  of  care  in- 
cumbent upon  a  common  carrier  as  to  its 
passengers.  Neither  is  it  necessary  to  in- 
dulge in  a  discussion  of  whether  or  not  the 
decedent  was  at  the  time  of  the  injury  a 
passenger  or  an  employee,  as  the  complaint 
itself  has  put  her  in  the  latter  class;  for 
it  says  she  was  employed  by  the  defendant 
in  its  office  on  the  fourth  floor  of  the  build- 
ing, and  that  iik  order  to  reach  her  work  as 
such  employee  she  was  compelled  to  take 
and  use  the  elevator,  and  that  while  going 
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to  her  work  as  such  employee  she  entered 
the  elevator,  which  was  operated  hj  another 
employee  of  the  defendant.  Hence,  even  if 
we  should  hold  as  a  general  rule  that  the 
operation  and  control  of  an  elevator  is  or 
amounted  to  engaging  in  the  husiness  of 
common  carrier  of  passengers,  the  initial 
pleading  in  the  case  has  taken  the  decedent 
entirely  out  of  that  category  and  placed 
her  in  the  class  of  employees. 

The  plain  deduction  from  the  testimony 
also  is  that  the  unfortimate  girl  was  on  her 
way  to  her  work,  for  it  shows  that  the  dis- 
tressing accident  took  place  only  ten  min- 
utes before  the  hour  at  which  she  was  re- 
quired to  begin  her  labors.  It  is  not  shown 
that  her  compensation  was  increased  or 
diminished  by  reason  of  her  use  of  the  ele- 
vator in  going  to  her  work.  That  contriv- 
ance was  manifestly  maintained  for  the 
convenience  of  those  going  to  and  from  the 
place  of  business  of  the  defendant,  and  it 
is  so  stated  in  substance  in  the  complaint. 
On  this  distinction  between  passenger  and 
employee  as  upon  the  main  question  of 
whether  an  elevator  owner  is  a  common 
carrier  or  not,  the  authorities  are  not 
agreed.  In  Knahtla  v.  Oregon  Short  Line 
k  U.  N.  R.  Co.  21  Or.  136,  148,  27  Pac.  91,  it 
was  held  that  a  laborer  going  from  one  point 
to  another  on  a  train  engaged  in  clearing 
a  railway  track  of  obstructions  is  not  a 
passenger.  In  Self  v.  Adel  Lumber  Co.  5 
Ga.  App.  846,  64  S.  E.  112,  an  employee  rid- 
ing on  a  log  train  in  connection  with  his 
employment,  going  to  and  from  his  work, 
was  not  a  passenger.  To  like  effect  is  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Wiggam,  98 
Ark.  259,  135  S.  W.  889.  In  Eidem  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  158  HI.  App.  82,  it 
was  ruled  that,  where  transportation  to 
and  fro  is  part  of  the  contract  of  employ- 
ment, the  employee  is  not  a  passenger.  In 
Manville  v.  Cleveland  &  T.  R.  Co.  11  Ohio 
St.  417,  the  plaintiff  as  manager  of  a  gravel 
train  was  ordered  to  go  to  a  certain  place 
to  get  a  train,  and  went  on  a  passenger 
train  beyond  his  destination  and  passed  the 
night.  Returning  by  train  the  next  morn- 
ing he  was  injured  by  negligence  of  the 
engineer  before  reaching  his  destination, 
and  it  was  determined  that  he  was  an  em- 
ployee, and  not  a  passenger.  Section  hands 
carried  on  a  car  from  place  to  place  for 
work  are  deemed  to  be  employees,  and  not 
passengers,  in  Indianapolis  &  G.  Rapid 
Transit  Co.  v.  Andis,  33  Ind.  App.  625,  72 
N.  E.  145;  Southern  Indiana  R.  Co.  v.  Mes- 
sick,  36  Ind.  App.  676,  74  N.  E.  1097.  In 
the  case  of  lonnone  v.  New  York,  N.  H.  &. 
H.  R.  Co.  21  R.  L  452,  46  L.RA.  730,  79 
Am.  St.  Rep.  812,  44  Atl.  592,  7  Am.  Neg. 
Rep.  163,  it  was  concluded  that  a  snow 
shoveler  being  carried  from  one  point  to 
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another  in  the  progress  of  the  work  is  not 
a  passenger.     In  Shannon  v.  Union  R.  Co. 
27  R.  L  475,  63  Atl.  488,  20  Am.  Neg.  Rep. 
211,  a  switch  cleaner  going  on  a  train  from 
one  switch  to  another  was  not  a  passenger. 
In  Kilduff  V.  Boston  Elev.  R.  Co.  195  Mass. 
307,   9   LJLA.(N.S.)    873,  81    N.   E.   191,  a 
track  layer,  being  transported  to  and  from 
his  work,  was  said  not  to  be  a  passenger, 
and  to  the  same  effect  is  Birmingham  R. 
Light  &  P.  Co.  ▼.  Sawyer,  156  Ala.  199,  19 
LJIA.(N.S.)   717,  47  So.  67.     In  Sanderson 
V.   Panther  Lumber  Co.  50  W.  Va.  42,  66 
L.RA.  908,  88  Am.  St.  Rep.  841,  40  S.  E. 
368,  the  foreman  of  a  logging  camp  going 
on  a  log  train  to  the  main  office  of  the  com- 
pany to  see  about  hay  for  his  horses  is  still 
an  employee,  and  not  a  passehger.  In  Walsh 
V.  Cullen,  235  Dl.  91,  18  L.RJL(N.S.)    911, 
85  N.  E.  223,  a  waitress  lived  in  a  hotel 
where    she    was    employed,    and,    returning 
one  evening  from  a  walk,  after  her  working 
hours,  was  injured  by  the  operation  of  the 
elevator  which  she  took  for  the  purpose  of 
going  to  her  room  for  the  night.    The  court 
ruled  that  she  was  not  a  passenger,  but  an 
employee.    In  Watts  v.  Murphy,  9  Cal.  App. 
564,  99  Pac.  1104,  the  janitor  in  a  building 
in  which  there  was  an  elevator  used  that 
appliance   himself,   and   was    killed    in    the 
operation  of  it.    It  was  stated  that  he  was 
a  servant,  and  not  a  passenger,  and  that 
the  master  or  owner  of  the  building  was 
boimd  to  use  only  ordinary  care  in  providing 
a  safe  place  for  him  to  work,  although  it 
be  an  elevator.    In  McDonough  v.  Lanpher. 
56  Minn.  501,  43  Am.  St.  Rep.  541,  57  N.  W. 
152,  the  employees  of  the  defendant  using 
the  whole  of  a  five-story  building  were  per- 
mitted  to  ride  in   the  freight   elevator   to 
and   from   their   places  of   work,   although 
they  were  not  required  to  do  so;  and  it  was 
held   that   while   so   riding  they   were   em- 
ployees, and  not  passengers,  and  that  the 
degree   of   care   required   of   the   defendant 
was  that  of  the  master  for  his  servant,  and 
not  that  imposed  on  a  common  carrier  of 
passengers.    In  McDonald  v.  Simpson-Craw- 
ford Co.  114  App.  Div.  859,  100  N.  Y.  Supp. 
269,  a  saleswoman   in  a  mercantile  estab- 
lishment was  going  up  in  an  elevator  to 
get   her   street  clothes   at   the   end  of   her 
day's  work  and  was  injured,  but  the  prin- 
ciple was  adhered  to  that  she  was  still  an 
employee.     In  Kappes   v.   Brown   Shoe  Co. 
116  Mo.  App.  154,  90  S.  W.  1158,  a  large 
number  of  employees  of  the  defendant  were 
waiting  for  an  elevator  to  take  them  down 
and  out  of  the  building  at  the  end  of  a 
day's  work.    While  thus  waiting  a  boy  was 
crowded    under    the   gate    barring    the    en- 
trance to  the  elevator  and  fell  down  the 
shaft,  and  the  rule  was  applied  that  he  was 
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still  an  employee  of  the  company,  and  not 
occupying  the  relation  of  a  passenger. 

On  the  other  hand,  the  case  of  Haas  y. 
St.  Louis  A,  Suburban  R.  Co.  Ill  Mo.  App. 
706,  90  S.  W.  1155,  announced  that  a  la- 
borer being  transferred  from  one  place  to 
another  for  the  purpose  of  engaging  in  em- 
ployment is  a  passenger.  In  the  Louisville 
&  N.  R.  Co.  v.  Scott  (Louisyille  &  N.  R. 
Co.  V.  Weaver)  108  Ky.  392,  60  L.R.A.  381 
56  S.  W.  674,  it  is  held  that  travel  by  an 
employee  wholly  disconnected  from  his  serv- 
ice made  a  him  a  passenger.  Chattanooga 
Rapid  Transit  Co.  v.  Venable,  105  Tenn. 
460,  51  L.R.A.  886,  58  S.  W.  861,  states 
that  gratuitous  carriage  to  and  from  the 
work  is  passenger  service.  To  the  same 
effect  is  Johnson  v.  Texas  C.  R.  Co.  42  Tex. 
Civ.  App.  604,  93  S.  W.  433.  In  Enos  v. 
Rhode  Island  Suburban  R.  Co.  28  R.  I. 
291,  12  L.R.A.(N.S.)  244,  67  Atl.  5,  the 
plaintiff  earned  from  the  defendant  $8  and 
14  passenger  tickets  per  week,  and  it  was 
held  that  when  he  was  traveling  on  those 
tickets  he  was  a  passenger.  In  Doyle  v. 
Fitchburg  R.  Co.  162  Mass.  66,  25  L.RA. 
157,  44  Am.  St.  Rep.  335,  37  N.  E.  770,  an 
employee  traveling  entirely  for  his  own  pur- 
pose and  disconnected  with  his  employment 
was  classed  as  a  passenger.  In  McNulty 
V.  Pennsylvania  R.  Co.  182  Pa.  479,  38 
L.R.A.  376,  61  Am.  St.  Rep.  721,  38  Atl. 
524,  it  was  decided  that,  where  the  trans- 
portation was  a  part  of  the  pay  of  the  em- 
ployee, his  travel  when  not  connected  with 
actual  service  made  him  a  passenger.  To 
the  same  effect  is  Dickinson  v.  West  End 
Street  R.  Co.  177  Mass.  365,  52  L.R.A.  326, 
83  Am.  St.  Rep.  284,  59  N.  E.  60,  9  Am.  Neg. 
Rep.  293.  A  like  doctrine  is  taught  in  Sim- 
mons V.  Oregon  R.  Co.  41  Or.  151,  69  Pac. 
440,  1022,  where  the  plaintiff,  although  gen- 
erally in  the  employment  of  the  defendant, 
was  at  the  time  of  the  injury  traveling  on 
his  own  private  business.  In  Williams  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  210,  72 
Am.  St.  Rep.  777,  54  Pac.  991,  the  plaintiff 
was  traveling  on  a  pass  to  a  place  where 
he  expected  to  obtain  employment  from  the 
defendant,  but  the  service  was  not  to  begin 
until  he  arrived  at  his  destination.  On  this 
account  he  was  held  not  to  be  an  employee, 
but  a  passenger.  In  Harris  v.  Puget  Sound 
Electric  R.  Co.  52  Wash.  289,  100  Pac.  838, 
the  pass  was  issued  as  a  part  of  the  com- 
pensation to  the  employee.  That  made  him 
a  passenger  on  a  train  with  the  operation 
of  which  he  had  nothing  to  do,  although  he 
was  going  to  a  distant  place  to  work  and 
his  wages  were  going  on  at  the  time  of  the 
injury. 

Many  other  eases  might  be  cited  on  this 
question,  and  it  is  impossible  to  reconcile 
them  all  to  a  certain  standard;  but  upon 
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mature  eonsideration  we  deduce  this  result: 
If,  as  part  of  the  compensation  to  the  em- 
ployee, the  carrier  agrees  to  transport  the 
former  to  and  fro  between  certain  points 
when  not  engaged  in  actual  service,  or  when 
the  travel  is  not  closely  connected  with 
the  employment,  the  employee  must  be 
considered  a  passenger,  because  the  carriage 
is  for  hire  or  is  in  a  sense  paid  for  by  the 
work  which  the  employee  performs.  On 
the  other  hand,  if  the  carriage  is  merely 
for  the  mutual  convenience  of  the  parties 
or  either  of  them  in  connection  with  the 
business  in  which  the  master  is  engaged,  the 
relation  of  passenger  and  carrier  does  not 
exist  between  them,  although  as  to  the  gen- 
eral public  the  employer  is  a  carrier  of  pas- 
sengers. In  such  cases  as  the  latter  the  mas- 
ter is  only  bound  to  use  ordinary  care  and 
prudence  in  supplying  carriage  for  the  em- 
ployee, commensurate,  indeed,  with  the  dan- 
ger to  be  reasonably  apprehended,  but  not 
the  highest  degree  of  care  due  from  a  com- 
mon carrier  to  passengers  as  such.  A 
greater  degree  of  absolute  care  is  due  from 
the  master  to  the  servant  in  a  powder  fac- 
tory than  in  a  milliner  shop;  but  in  each 
instance  the  employer  is  only  required  to 
exercise  ordinary  care  to  provide  a  reason- 
ably safe  place  in  which  to  work  and  rea- 
sonably safe  appliances  for  the  convenience 
of  the  employees  in  connection  with  the 
enterprise,  all  in  proportion  to  the  inherent 
danger  of  the  employment. 

In  the  case  in  hand  the  elevator  was  im> 
mediately  connected  with  the  place  of  em- 
ployment as  a  convenience  both  to  employer 
and  employee.  It  was  a  part  of  the  duty  of 
the  latter  to  attend  at  the  place  to  begin 
work  at  a  stated  hour,  and,  aside  from  the 
pleading  on  that  subject,  the  decedent  was 
so  manifestly  going  to  her  work,  and  her 
presence  in  the  elevator  was  so  immediately 
connected  with  her  employment,  that  she 
must  be  held  to  be  an  employee  rather  than 
a  passenger.  In  her  capacity  as  employee 
the  measure  of  care  due  from  master  to 
servant  is  not  different  in  this  case  from 
any  other  founded  on  the  same  relation,  and 
the  court  was  in  error  in  instructing  the 
jury  on  the  basis  of  passenger  and  carrier 
as  between  the  defendant  and  the  unfortu- 
nate girl. 

It  appears  by  the  complaint  that  the  ele- 
vator in  question  was  used  and  operated 
by  the  defendant  in  connection  with  its 
business,  and  that  the  elevator  operator  and 
the  decedent  were  both  employees  of  the  de- 
denfant.  In  Brunell  v.  Southern  P.  Co. 
34  Or.  256,  265,  56  Pac.  129,  131,  this  court, 
speaking  through  Mr.  Justice  Moore,  quotes 
with  approval  the  definition  of  ^'fellow 
servant"  given  by  Judge  Thompson  in  his 
work  on   Negligence    (vol.  2,  p.   1026),   as 
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follows:  "That  all  who  serve  the  same 
master,  work  under  the  same  control,  derive 
authority  and  compensation  from  the  same 
common  source,  and  are  engaged  in  the  same 
general  business,  though  it  may  be  in  dif- 
ferent grades  or  departments  of  it,  ar« 
fellow  servants  who  take  the  risk  of  each 
other's  negligence."  Again,  in  Mast  v.  Kern, 
34  Or.  247,  250,  75  Am.  St.  Rep.  580,  54 
Pac.  950,  951,  5  Am.  Neg.  Rep.  88,  the  court, 
speaking  by  Mr.  Justice  Bean,  said:  "The 
rule  and  the  one  now  unquestionably  estab- 
lished, and  supported  by  the  great  weight 
of  authority,  both  in  this  coujitry  and  in 
England,  is  that  the  liability  of  the  master 
depends  upon  the  character  of  the  act  in 
the  performance  of  which  the  injury  arises, 
and  not  the  grade  or  rank  of  the  negligent 
employee.  If  the  act  is  one  pertaining  to 
the  duty  the  master  owes  to  his  servant, 
he  is  responsible  for  the  manner  of  its  per- 
formance, without  regard  to  the  rank  of 
the  servant  or  employee  to  whom  it  is  in- 
trusted; but,  if  it  is  one  pertaining  only 
to  the  duty  of  an  operative,  the  employee 
performing  it  is  a  fellow  servant  with  his 
colaborers,  whatever  his  rank,  for  whose 
negligence  the  master  is  not  liable."  It 
is  further  said  in  the  same  opinion:  "It 
is  the  personal  and  absolute  duty  of  the 
master  to  exercise  reasonable  care  and  cau- 
tion to  provide  his  servants  with  a  reason- 
ably safe  place  to  work,  reasonably  safe 
tools,  appliances,  and  instruments  to  work 
with,  reasonably  safe  material  to  work 
upon,  suitable  and  competent  fellow  serv- 
ants to  work  with  them,  and  to  make  need- 
ful rules  and  regulations  for  the  safe  con- 
duct of  the  work;  and  he  cannot  delegate 
this  duty  to  a  servant  of  any  grade  so  as 
to  exempt  himself  from  liability  to  a  serv- 
ant who  has  been  injured  by  its  nonper- 
formance. Whoever  he  intrusts  with  its 
performance,  whatever  his  grade  or  rank, 
stands  in  place  of  the  master,  and  he  is 
liable  for  the  negligence  of  such  employee 
to  the  same  extent  as  if  he  had  himself 
performed  the  act  or  been  guilty  of  the  neg- 
ligence. But  when  the  master  has  per- 
formed his  duty  in  this  regard  and  pro- 
vided competent  employees,  a  reasonably 
safe  place  to  work,  suitable  material,  tools, 
and  appliances  to  work  with,  and  needful 
rules  and  regulations,  and  the  like,  he  has 
discharged  his  whole  duty  in  the  premises, 
and  is  not  liable  to  a  servant  for  the  negli- 
gence of  another  servant  while  engaged  as 
an  operative." 

The  complaint  itself  discloses  all  the  ele- 
ments in  the  definition  of  "fellow  servant" 
as  given  by  Judge  Thompson  and  approved 
by  this  court.  The  plaintiff  does  not  pre- 
tend to  say  that  the  elevator  was  not  a  fit 
appliance  and  in  good  order  for  the  purpose 
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for  which  it  was  intended.  The  essence  of 
the  complaint  is  centered  in  the  allegation 
of  the  negligence  and  carelessness  of  the 
man  who  operated  the  elevator.  The  testi- 
mony for  the  plaintiff  shows  that  the  ele- 
vator was  found  to  be  in  good  order  imme- 
diately after  the  accident,  except  that  a 
fuse  was  blown  out,  and  this  was  explaiped 
by  those  witnesses  speaking  for  the  plain- 
tiff, as  being  caused  by  the  contact  of  the 
body  of  the  decedent  between  the  elevator 
and  the  floor  of  the  building.  It  thus  ap- 
pears, or  at  least  is  not  challenged  by  the 
complaint,  that  the  defendant  furnished  a 
reasonably  safe  elevator  for  the  convenience 
of  its  business  and  the  use  of  its  employees, 
and  that  the  fault,  if  any,  causing  the  trag- 
edy, was  the  negligence  of  the  operative. 
Under  the  doctrine  of  Mast  v.  Kern,  supra, 
the  defendant  had  thus  discharged  its  whole 
duty  to  the  decedent  employee.  On  the  face 
of  the  complaint,  as  well  as  upon  the  testi- 
mony, the  deceased  and  the  operator  of  the 
elevator  were  follow  servants,  and  the  court 
was  wrong  in  its  instructions  to  the  jury 
that  they  were  not  occupying  that  relation. 
The  complaint  was  amenable  to  a  general  de- 
murrer on  the  ground  that  it  appears  from 
that  pleading  that  the  injury  to  the  de- 
ceased was  on  accoimt  of  the  negligence  of 
her  coworker.  It  is  argued  that,  because 
the  deceased  had  nothing  to  do  with  the 
operation  of  the  elevator,  she  was  not  a 
fellow  servant  with  the  elevator  man,  al- 
though they  were  in  the  employment  of  the 
same  principal  and  drew  their  pay  from 
the  same  source.  The  same  might  be  said 
of  a  brakeman  and  a  fireman  on  the  same 
railroad  train,  or  the  man  at  the  wheel, 
the  fireman,  and  the  engineer  of  a  steam- 
boat. In  either  of  these  cases  neither  per- 
son has  anything  to  do  with  the  duties  of 
the  other,  yet  it  has  often  been  held  and  is 
a  rule  of  common  sense  that  they  are  fellow 
servants.  The  fellow-servant  doctrine  has 
been  established  by  so  many  precedents  in 
this  state  through  a  long  series  of  years 
that  it  is  now  impolitic  to  disturb  it  except 
by  legislation. 

Another  question,  not  necessary  to  the 
decision  of  this  case  under  the  circum- 
stances already  noted,  but  which  ought  to 
be  settled  as  a  matter  of  general  practice, 
is  based  on  the  contention  of  the  defend- 
ant that  the  plaintiff's  counsel  in  examining 
♦he  iurors  on  the  voir  dire,  by  the  form  of 
the  questions,  purposely  intimated  to  the 
jury  that  the  defendant  was  protected 
against  liability  for  accident  by  insurance 
in  the  Employers'  Liability  Assurance  Cor- 
poration of  London,  England,  and  that  per- 
sistence in  this  course  of  examination  ex- 
tended so  far  as  to  amount  to  reversible 
error  on  the  ground  of  misconduct  of  coun- 
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sel.  The  matter  is  made  the  subject  of 
twenty-one  different  assignments  of  error 
in  the  bill  of  exceptions.  This  line  of  in- 
terrogation seems  to  have  been  made  a  fea- 
ture in  the  examination  of  every  juror,  in 
various  forms,  from  asking  whether  the 
juror  was  acquainted  with  the  corporation 
to  whether  he  was  a  stockholder  in  it. 

In  the  first  place,  it  is  quite  as  admissible 
to  insure  against  loss  by  accident  as  against 
damage  by  fire.  By  as  much  as  it  is  legiti- 
mate to  provide  protection  by  insurance 
against  all  manner  of  conflagrations, 
whether  started  by  the  incendiary  or  the 
flash  of  lightning,  by  so  much  is  it  com- 
petent to  arrange  beforehand  for  defense 
against  litigation  whether  initiated  by  the 
legitimate  lawyer  or  the  perniciously  active 
ambulance  chaser.  A  defendant  is  not  to  be 
mulcted  because  he  is  prudent  enough  to 
provide  in  advance  by  insurance  against  ad- 
verse contingencies  in  business.  The  mere 
fact,  therefore,  that  in  cases  of  this  kind 
the  defendant  is  insured  against  loss  by 
accident,  and  defended  by  counsel  chosen 
or  employed  by  the  indemnifying  company, 
cannot  lawfully  affect  the  decision  of  the 
issues  in  any  manner  whatever.  Under 
such  circumstances,  the  insured  has  the 
same  right  to  call  upon  the  insui;er  to  de- 
fend, as  the  grantee  of  real  property  under 
covenant  of  warranty  has  to  demand  that 
his  grantor  defend  in  litigation  attacking 
the  title  to  the  realty  described  in  the  con- 
veyance. Speaking  by  Mr.  Justice  McBridc, 
in  Tuohy  v.  Columbia  Steel  Co.  61  Or.  627, 
531,  122  Pac.  36,  37,  this  court  has  already 
said  that  "it  has  been  frequently  held  that 
a  wilful  attempt  by  a  plaintiff  in  a  personal- 
injury  case  to  show  that  the  defendant 
was  protected  by  insurance  constitutes  re- 
versible error.  The  ground  for  this  holding 
is  that  a  knowledge  that  the  defendant  has 
such  protection  might  have  a  tendency  to 
render  the  jurors  careless  as  to  the  amount 
of  the  verdict."  On  the  other  hand,  "in- 
terest on  the  part  of  a  juror  in  the  event 
of  the  action  or  the  principal  question  in- 
volved therein,"  in  good  common  senile  as 
well  as  by  our  statute,  is  a  ground  of  chal- 
lenge for  Implied  bias.  L.  0.  L.  §  122,  subd. 
4.  This  provision  would  certainly  be  avail- 
able against  a  juror  who  was  in  fact  a 
stockholder  or  interested  in  an  insurance 
company  warranting  against  loss  by  the  in- 
jury forming  the  basis  of  pending  litigation. 
Many  authorities  hold  flatly  that  it  is  re- 
versible error  to  bring  before  the  jury  in 
any  form,  even  by  examination  on  the 
voir  dire,  the  fact  that  the  defendant  is 
insured  against  any  adverse  result  of  the 
action  on  trial.  Crosselmon  t.  Dunfee,  172 
45  L.R.A.(N.8.) 


N.  Y.  507,  65  N.  E.  494;  Lone  SUr  Brew- 
ing Co.  V.  Voith,  —  Tex  Civ.  App.  — ,  84 
S.  W.  1100;  Iverson  v.  McDonnell,  36  Wash. 
73,  78  Pac.  202;  Lowsit  v.  Seattle  Lumber 
Co.  38  Wash.  290,  80  Pac.  431;  Kckhart 
&  S.  Mill.  Co.  V.  Schaefer,  101  111.  App.  500; 
Lassig  V.  Barsky,  87  N.  if.  Supp.  425;  Hoyt 
V.  J.  E.  Davis  Mfg.  Co.  112  App.  Div.  755, 
98  N.  Y.  Supp.  1031;  Stratton  v.  Nichols, 
Lumber  Co.  39  Wash.  323,  109  Am.  St.  Rep. 
881,  81  Pac.  831;  Harry  Bros.  Co.  v.  Brady, 
—  Tex.  Civ.  App.  — ,  86  S.  W.  615;  Lip- 
schutz  V.  Ross,  14  N.  Y.  Anno.  Cas.  52,  84 
N.  Y.  Supp.  632. 

On  the  other  extreme,  some  precedents 
allow  them  to  question  the  jurors  not  only 
about  their  possible  interest  in  a  given  in- 
surance company,  but  also  as  a  basis  there- 
for to  show  that  the  defendant  is  insured 
in  that  particular  concern.  Dow  Wire 
W^orks  V.  Morgan,  29  Ky.  L.  Rep.  864,  96 
S.  W.  530;  M.  O'Conner  &  Co.  v.  Gillaspy, 
170  Ind.  428,  83  N.  E.  738;  Rinklin  v.  Acker, 
125  App.  Div.  244,  109  N.  Y.  Supp.  125; 
Goff  V.  Kokomo  Brass  Works,  43  Ind.  App. 
642,  88  N.  E.  312;  Aetitis  v.  Spring  Valley 
Coal  Co.  150  Dl.  App.  497;  Vindicator  Con- 
sol.  Gold  Min.  Co.  v.  Firstbrook,  36  Colo. 
498,  86  Pac.  313,  10  Ann.  Cas.  1108;  Swift 
&  Co.  V.  Platte,  68  Kan.  1,  72  Pac.  271,  74 
Pac.  635;  Sailer  v.  Friedman  Bros.  Shoe 
Co.  130  Mo.  App.  712,  109  S.  W.  794;  Iro- 
quois Furnace  Co.  v.  McCrea,  191  111.  340, 
61  N.  E.  79;  Hoyt  v.  Independent  Asphalt 
Pav.  Co.  52  Wash.  672,  101  Pac.  367;  Heyd- 
man  v.  Red  Wing  Brick  Co.  112  Minn.  158, 
127  N.  W.  561;  Foley  v.  Cudahy  Packing 
Co.  119  Iowa,  246,  93  N.  W.  284;  Girard 
V.  Grosvenordale  Co.  82  Conn.  271,  73  Atl. 
747;  Spoonick  v.  Backus-Brooks  Co.  89 
Minn.  354,  94  N.  W.  1079. 

Between  the  two  extremes  are  many  vari- 
eties of  opinion,  shading  into  each  other 
like  the  colors  of  the  spectrum,  so  that  it 
is  impossible  to  deduce  from  them  any 
fixed  rule  by  which  all  disputes  may  be 
mathematically  settled.  Among  many  sen- 
sible statements  on  this  vexed  question,  the 
following  is  here  quoted:  "Parties  have 
the  legal  right  to  ascertain  whether  or  not 
jurors  have  a  pecuniary  interest  in  the  liti- 
gation, and  the  exercise  of  this  right  neces- 
sarily authorizes  them  to  elicit  information 
from  them  on  this  subject.  This,  however, 
in  no  way  gives  counsel  a  license  to  com- 
municate improper  matters  to  the  jurors  or 
to  the  court  within  their  hearing  in  con- 
nection with  such  inquiry.  Such  an  exami- 
nation should  be  held  strictly  within  the 
limits  of  such  right  and  by  direct  question 
on  the  subject  unaccompanied  by  suggestion 
or  comment  from  counsel  which  may  con- 
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vey  imprc^er  and  prejudicial  information 
to  jurors.  .  .  .  The  line  of  demarcation 
between  prejudicial  and  nonprejudicial  re- 
marks of  this  character  cannot  be  readily 
drawn.  Each  case  depends  largely  upon 
the  circumstances  by  which  they  are  elicited 
and  the  probable  effect  upon  the  jurors." 
Faber  v.  C.  Reiss  Goad  Go.  124  Wis.  554,  663, 
102  N.  W.  1049,  1062. 

The  examination  of  a  juror  is  nothing 
more  or  less  than  the  taking  of  testimony 
on  the  issues  to  be  raised  as  to  his  qualifica- 
tions to  sit  in  the  cause  on  trial.  It  is 
said  in  §  866,  L.  0.  L.,  that  "the  court  may 
exercise  a  reasonable  control  over  the  mode 
of  interrogation  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness 
and  as  effective  for  the  extraction  of  the 
truth  as  may  be."  In  our  judgment  the 
only  reasonable  principle  to  be  laid  down  is 
that,  in  taking  testimony  on  such  an  issue 
as  on  any  other,  the  scope  of  the  examina- 
tion is  subject  to  the  discretion  of  the  court. 
The  court  should,  as  near  as  possible,  steer 
a  safe  court  between  the  Scylla  of  a  packed 
jury,  on  the  one  hand,  and  the  Charybdis 
of  pettifoggery,  on  the  other.  The  plain- 
tiff has  the  right  to  inquire  about  the  in- 
terest, direct  or  indirect,  of  the  jurors 
that  may  affect  their  verdict;  but  he  has 
no  right  to  abuse  that  privilege  or  make  it 
a  strategem  by  which  he  can  prejudice  the 
jury  with  irrelevant  matter.  Any  defend- 
ant has  a  right  to  a  fair  trial  of  the  actual 
issues  joined,  unbiased  by  the  popular  preju- 
dice against  foreign  insurance  corporations 
needlessly  injected  into  a  case,  even  by 
indirection,  where  such  concerns  are  not 
immediately  involved.  The  trial  court 
ought  to  control  the  interrogatories  so  as  to 
exclude  the  element  in  question  as  far  as 
consistent  with  the  administration  of  exact 
justice  in  the  case  made.  If  needful  to  pre- 
vent putting  the  insurance  of  the  defendant 
into  the  case  unnecessarily,  the  court  would 
be  authorized  to  take  repressive  measures, 
even  to  dismissing  the  jury  and  continuing 
the  case  for  a  trial  de  novo.  It  would  have 
been  easy,  and  would  have  served  every 
legitimate  purpose  in  the  case,  to  ask  the 
jurors  if  they  had  any  interest,  directly  or 
indirectly,  in  the  result  of  the  case  or  in  the 
principal  question  involved.  Considering 
the  remoteness  of  probability  that  the  aver- 
age juror  of  Multnomah  county  would  be  a 
stockholder  or  interested  in  a  corporation  of 
London,  England,  it  was  an  indiscretion 
of  the  court  to  allow  that  institution  to 
be  made  such  a  prominent  feature  in  the 
process  of   impaneling  the  jury. 

The  judgment  of  the  Circuit  Court  is  re- 
Tersed,  and  the  cause  remanded,  with  direc- 
tion to  enter  a  judgment  of  nonsuit. 
45  L.R.A.(NJ3.) 
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COMMONWEALTH  OF  KENTUCKY, 

Appt., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 

PANY. 

(152  Ky.  320,  153  S.  W.  459.) 

Homidde  —  involnntary  manslaughter 
—  liability  of  corporation. 

A  corporation  is  not  indictable  for  in- 
voluntary manslaughter. 

(February  19,  1913.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for  Hick- 
man County  sustaining  a  demurrer  to  an 
indictment  charging  defendant  with  invol- 
untary manslaughter.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  li.  Smltb,  for  the  Common- 
wealth : 

Corporations  are  liable  to  indictment 
when  the  offense  consists  in  a  misfeasance 
or  in  a  nonfeasance  of  the  public;  and  the 
corporation  can  be  reached  for  punishment 
by  fine  and  the  seizure  of  this  property. 

1  Robertson,  Crim.  Law,  pp.  29,  30. 

A  corporation  may  be  guilty  of  criminal 
negligence  in  producing  the  death  of  a 
human  being,  and  when  said  death  is  caused 
by  gross  negligence  it  is  criminal  on  the 
part  of  the  corporation. 

Lexington  R.  Co.  v.  Johnson,  139  Ky. 
323,  122  S.  W.  830. 

The  necessities  of  this  age  demand  that 
a  corporation  be  held  liable  to  the  public 
for  the  act  of  its  agents  in  producing  the 
death  of  a  human  being,  and  therefore  the 
old  doctrine,  that  a  corporation  could  not 
be  indicted  for  an  offense  involving  per- 
sonal violence,  has  been  exploded. 

1  Bishop,  New  Crim.  Law,  §  422. 

Mr.  James  Gamett,  Attorney  General, 
also  for  the  Commonwealth. 

Messrs.  Trabue,  Doolan,  &  Cox,  and 
C.  F.  Slvley,  with  Messrs.  Bennett,  Rob- 
bins,  &  Thomas,  for  appellee: 

The    negligence    charged    to   be   gross    in 

Note.— May  a  corporation  he  convicted 

of  homicide. 

The  earlier  cases  upon  this  question  are 
treated  in  the  note  to  People  v.  Rochester 
R  &  Light  Co.  21  L.R.A.(N.S.)  998,  the 
present  annotation  being  supplementary 
thereto. 

Com.  v.  Illinois  C.  R«  Co.  seems  to  be 
the  only  case  decided  subsequently  to  the 
compilation  of  the  earlier  note  which  has 
passed  directly  upon  the  question  under 
consideration.  There  is  anotner  case  of  in- 
terest, however,  and  that  is  United  States 
V.  Van  Schaick,  134  Fed.  592,  wherein  the 
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involuntarj  manslaaghter  must  have  been 
that  of  the  defendant  personally. 

Anderson  t.  State,  27  Tex.  App.  177,  3 
L.R.A.  645,  11  Am.  St.  Rep.  180,  11  S.  W. 
33;  Barnes  y.  State,  19  Conn.  398;  Hipp  v. 
State,  6  Blackf.  149,  33  Am.  Dec.  463;  An- 
derson T.  State,  39  Ind.  653;  Com.  v. 
Nichols,  10  Met.  259,  43  Am.  Dec.  432;  Com. 
V.  Morgan,  107  Mass.  199;  State  v.  Privett, 
49  N.  C.  (4  Jones,  L.)  100;  State  v.  Daw- 
son, 2  Bay,  360. 

Corporations  cannot  be  indicted  for  of- 
fenses which  derive  their  criminality  from 
evil  intentions.  They  cannot  be  guilty  of 
felony,  of  perjury,  or  offenses  against  the 
person. 

Com.  V.  New  Bedford  Bridge,  2  Gray, 
339;  Johnson  v.  State,  66  Ohio  St.  59,  61 
L.R^.  277,  90  Am.  St.  Rep.  564,  63  N.  E. 
607;  People  v.  Sullivan,  63  L.RA.  353,  note; 
VVestrup  v.  Com.  124  Am.  St.  Rep.  330,  note. 

A  corporation  is  never  criminally  liable 
except  imder  the  express  provision  of  some 
statute. 

Bishop,  Statutory  Crimes,  3d  ed.  §  467, 
pp.  404,  et  seq;  State  v.  Maine  C.  R.  Co. 
60  Me.  490;  State  v.  Grand  Trunk  R.  Co. 
65  N.  H.  663,  23  Atl.  525;  Com.  v.  Boston  & 
M.  R.  Co.  133  Mass.  383;  United  States  v. 
Holtzhauer,  40  Fed.  76;  United  States  v. 
Van  Schaick,  134  Fed.  502. 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Illinois  Central  Railroad 
Company,  was  indicted  in  the  court  below 
for  the  crime  of  involuntary  manslaughter, 
committed,  as,  in  substance,  alleged,  by  its 
servants  in  charge  of  an  engine  and  cars, 
wliich  they  unlawfully  and  with  gross  and 
wilful  negligence  ran  at  unreasonable  speed 
into   another   of   appellee's  cars,   in  which 


John  Benedict   was   a   passenger,    whereby 
the  latter  was  killed. 

The  circuit  court  sustained  a  demurrer  to 
and  dismissed  the  indictment,  and  from  the 
judgment  manifesting  those  rulings^  the 
con^iponwealth  has  appealed, 
^he  question  presented  for  decision  by 
the  appeal  is:  Will  an  indictment  lie 
against  a  corporation,  such  as  a  railroad 
company,  for  involuntary  manslaughter? 
The  rule,  as  announced  in  the  text-books 
and  by  the  decisions,  is  that  a  corporation 
cannot,  in  general,  be  indicted  for  ordinary 
crimes  and  misdemeanors  that  involve  a 
criminal  or  immoral  intent,  such  as  are 
often  grouped  in  books  of  the  common  law 
under  the  threefold  designation  of  treason, 
felony,  or  breach  of  peace.  There  has  been 
no  departure  from  the  above  rule  in  this 
jurisdiction.  We  have,  it  is  true,  held  that 
a  corporation  is  liable  to  indictment  when- 
ever the  offense  consists  either  in  a  mis- 
feasance or  a  nonfeasance  of  duties  to  the 
public,  and  the  corporation  can  be  reached 
for  punishment  as  by  a  fine  and  the  seizure 
of  its  property;  and,  that  if  the  penalty 
prescribed  for  the  offense  be  both  fine  and 
imprisonment,  the  statute  is  inoperative  as 
to  the  imprisonment,  as  that  part  of  the 
punishment  cannot,  from  the  nature  of  the 
offender,  be  carried  outf\  Com.  v.  Pulaski 
County  Agri.  &  Mechanical  Asso.  92  Ky. 
197,  17  S.  W.  442. 

In  the  case,  supra,  the  defendant  corpora- 
tion, a  fair  association,  was  indicted  for 
permitting  gaming  on  its  grounds.  A  de- 
murrer was  sustained  to  the  indictment,  on 
the  ground  that,  being  a  corporation,  the 
defendant  could  not  commit  the  offense.  In 
rejecting  that  doctrine  the  court,  in  the 
opinion,  following  a  statement  of  the  com- 
mon law  on  this  subject,  said:  "Experi- 
ence showed  the  necessity  of  modifying  the 


court  held  that  the  officers  of  a  corporation 
could  b€f  charged  with  aiding  and  abetting 
it  in  the  commission  of  manslaughter,  and, 
in  answer  to  the  contention  that  there  was 
no  principal,  because  a  corporation  could 
not  be  guilty  of  the  offense  stated  in  U.  S. 
Rev.  Stat.  §  5344,  U.  S.  Comp.  Stat.  1901, 
p.  3629,  which  enacts  that  every  vessel 
owner  through  whose  misconduct  or  viola- 
tion of  law  the  life  of  any  person  is  de- 
stroyed shall  be  guilty  of  manslaughter, 
and  upon  conviction  shall  be  sentenced  to 
conflnement  at  hard  labor,  said:  "The 
corporation  was  the  owner.  It  violated  its 
duty,  and  fell  within  the  terms  of  the  stat- 
ute. But  it  is  urged  that  it  cannot  be  con- 
victed under  the  statute.  The  statute  makes 
the  owner's  'fraud,  misconduct,  connivance, 
or  violation  of  law,'  causing  death,  an  of- 
fense. In  this  case  the  duty  of  supplying 
proper  life  preservers  is  commanded  by 
the  law.  This  affirmative  command  involves 
another  command, — ^that  life  preservers  not 
45  L.R.A.(N.fi.) 


in  compliance  with  the  law  shall  not  be 
furnished.  The  corporation  navigated  with- 
out them,  and  caused  death  thereby.  It  is 
not  necessary  to  show  intention  to  kill, 
nor  malice  in  fact. 

"But  it  is  said  that  no  punishment  can 
follow  conviction.  This  is  an  oversight  in 
the  statute.  Is  it  to  be  concluded,  simply 
because  the  given  punishment  cannot  be  en- 
forced, that  Congress  intended  to  allow  cor- 
porate carriers  by  sea  to  kill  their  pas- 
sengers through  misconduct  that  would  be 
a  punishable  offense  if  done  by  a  natural 
person?  A  corporation  can  be  guilty  of 
causing  death  by  its  wrongful  act.  It  can, 
with  equal  propriety,  be  punished  in  a  civil 
or  criminal  action.  It  seems  a  more  rea- 
sonable alternative  that  Congress  inadver- 
tently omitted  to  provide  a  suitable  pun- 
ishment for  the  offense,  when  committee!  by 
a  corporation,  than  that  it  intended  to  give 
the  owner  impunity  simply  because  it  hap- 
pened to  be  a  corporation.''  G.  J.  0. 
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old  rules,  and  the  decided  tendency  of  mod- 
em decision  has  been  to  extend  the  appli- 
cation of  all  legal  remedies,  both  civil  and 
criminal,  to  corporations,  and  subject  them 
thereto,  as  in  the  case  of  individuals,  so  far 
as  id  possible.  It  is  therefore  now  well 
settled  in  the  courts  of  this  country,  as 
well  as  in  England,  that  they  are  indictable 
for  misfeasance  as  well  as  a  nonfeasance  of 
duty  unlawful  in  itself  and  injurious  to  the 
public.  It  has  therefore  been  held  that  they 
may  be  indicted  for  a  nuisance,  whether 
arising  from  misfeasance  or  nonfeasance, 
or  for  an  injury  otherwise  to  the  public, 
unlawful  in  itself  and  arising  either  from 
commission  or  the  omission  to  perform  a 
legal  duty.  They  may  be  indicted  for  erect- 
ing and  continuing  a  building,  for  leaving 
railroad  cars  in  the  street,  for  neglecting 
to  repair  a  highway,  for  permitting  stag- 
nant water  to  remain  on  their  premises, 
for  libel,  for  'Sabbath  breaking*  by  doing 
work  on  Sunday  in  violation  of  a  statute, 
and  in  many  other  instances.  It  is  true 
there  are  crimes  of  which,  from  their  very 
nature,  as  perjury,  for  example,  they  cannot 
be  guilty.  There  are  crimes  to  the  punish- 
ment for  which,  for  a  like  reason,  they  can- 
not be  subjected,  as  in  the  case  of  a  felony; 
but  wherever  the  offense  consists  in  either  a 
misfeasance  or  a  nonfeasance  of  duty  to 
the  public,  and  the  corporation  can  be 
reached  for  punishment,  as  by  a  fine  and 
the  seizure  of  its  property,  precedent  au- 
thorizes and  public  policy  requires  that  it 
should  be  liable  to  indictment." 

While  not  mentioned  in  the  opinion,  su- 
pra, homicide,  in  any  of  its  degrees,  is 
not  an  offense  for  which  a  corporation  may 
be  indicted;  at  any  rate,  no  court,  so  far 
as  we  are  advised,  has  ever  so  decided. 

An  interesting  discussion  of  the  doctrine 
in  question  is  contained  in  volume  5,  §§ 
5620  and  6621,  Thompson  on  Corporations. 
In  §  5621  it  is,  among  other  things,  said: 
^'Corporations  cannot  be  indicted  for  of- 
fenses which  derive  their  criminality  from 
evil  intention,  or  which  consist  in  a  viola- 
tion of  those  social  duties  which  appertain 
to  men  and  subjects.  They  cannot  be  guilty 
of  treason  or  felony;  of  perjury  or  offenses 
against  the  person.  But  beyond  this  there 
is  no  good  reason  for  their  exemption  from 
the  consequences  of  imlawful  and  wrongful 
acts  committed  by  their  agents  in  pursuance 
of  authority  derived  from  them.  Such  a 
rule  would,  in  many  cases,  preclude  all  ade- 
quate remedy,  and  render  reparation  for 
an  injury,  committed  by  a  corporation,  im- 
possible, because  it  would  leave  the  only 
means  of  redress  to  be  sought  gainst  irre- 
sponsible servants,  instead  of  against  those 
who  truly  committed  the  wrongful  act  by 
commanding  it  to  be  done.  There  is  no 
46  L.R.A.(N.S.) 


principle  of  law  which  would  thus  furnish 
immunity  to  a  corporation.  .  .  .'  It  is 
now  settled  beyond  dispute  in  most  juris- 
dictions that  a  corporation  is  responsible 
for  the  criminal  acts  or  omissions  of  its 
officers  or  agents  to  the  same  extent  that 
it  is  civilly  liable  for  its  torts;  and  the 
fact  that  it  cannot  be  punished  in  all  the 
ways  that  an  individual  offender  may  be 
punished  does  not  affect  the  principle. 
Though  a  corporation  is  not  subject  to  im- 
prisonment, still  it  may  be  punished  by  a 
fine,  and  the  fine  may  be  enforced  against 
its  property,  or  it  may  have  its  charter 
forfeited  for  abuse." 

In  §  5621  it  is  also  said:  "The  corpo- 
ration cannot  be  prosecuted  for  a  crime, 
where  the  punishment  prescribed  cannot  be 
imposed  upon  a  corporation.  Thus  a  corpo- 
ration cannot  be  indicted  for  a  felony,  be- 
cause the  punishment  for  felony  is  death  or 
imprisonment.  .  .  .  But  if  the  penalty 
provides  for  fine  or  imprisonment,  then  the 
corporation  may  be  indicted,  because  pun- 
ishment by  fine  may  be  imposed  for  the  of- 
fense. A  corporation  cannot,  in  the  nature 
of  things,  be  guilty  of  treason,  felony,  or 
perjury.  So  a  corporation  cannot  be  prose- 
cuted for  larceny,  assault  and  battery,  or 
homicide.  But  it  has  been  held  that  a  cor- 
poration, owner  of  a  steam  vessel,  may  be 
guilty  of  manslaughter  under  the  Federal 
statute,  which  provides  that  'every  owner' 
of  a  vessel  through  whose  misconduct,  fraud, 
or  violation  of  law  lives  are  lost  on  such 
vessel,  shall  be  deemed  guilty  of  man- 
slaughter, and  upon  conviction  thereof  shall 
be  sentenced  to  confinement  at  hard  labor, 
though  it  cannot  be  subjected  to  the  pun- 
ishment imposed;  and  this  fact  has  been 
held  not  to  affect  the  right  of  the  govern- 
ment to  prosecute  individuals  under  said 
statute,  who  aid  and  abet  the  corporation 
in  the  commission  of  a  crime."  1  Bishop, 
New  Crim.  Law,  §§  417-419,  421,  422;  10 
Cyc.   1231. 

The  crimes  murder  and  manslaughter  are 
not  defined  by  statute  in  this  state,  though 
the  punishment  for  the  former  and  volun- 
tary manslaughter  is  prescribed  by  statute, 
but  both  are  defined  by  the  common  law 
and  accepted  by  the  courts  of  the  state  as 
thereby  defined.  Involuntary  manslaughter, 
a  lesser  degree  of  manslaughter,  is  an  of- 
fense at  the  common  law  for  which  no  pen- 
alty is  prescribed  by  statute  in  this  state; 
consequently  the  punishment  inflicted  upon 
persons  convicted  in  the  state  of  involun- 
tary manslaughter  is  that  prescribed  by  the 
common  law  for  the  offense,  inz.^  a  fine  in 
any  amount,  or  imprisonment  in  jail  any 
length  of  time,  or  both,  in  the  discretion  of 
the  jury.     Brown  v.  Com.  122  Ky.  626,  92 
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S.  W.  642;  Spriggs  v.  Com.  113  Ky.  724, 
SjJV.  1087. 

jit  ia  insisted  for  the  commonwealth  that, 
as  involuntary  manslaughter  is  but  a  mis- 
demeanor, the  commission  of  which  does  not 
require  an  intent,  it  is  an  offense  for  which 
a  corporation  may  be  indicted,  and,  if  con- 
victed, punished  by  a  fine,  although  it  could 
not  be  imprisoned  in  jail,  if  imprisonment 
were  a  part  of  or  all  the  punishment  in- 
flicted by  the  verdict  of  the  jury.  This 
contention  is,  in  our  opinion,  unsound  for 
two  reasons:  First,  because,  however  cer- 
tain its  civil  liability  therefor  when  com- 
mitted by  its  servants  in  the  apparent  scope 
of  their  authority,  a  corporation  cannot  be 
criminally  prosecuted  for  offenses  against^ 
the  person,  such  as  assault  and  battery  or 
homicide.  Second,  because  involuntary  man- 
slaughter is  homicide,  and  homicide  is  the 
killing  of  one  human  being  by  another 
human   being. 

Involuntary  manslaughter  is  the  killing 
by  one  person  of  another  person  in  doing 
some  unlawful  act  not  amounting  to  a  fel- 
ony, nor  likely  to  endanger  life,  and  without 
an  intention  to  kill,  or  where  one  kills  an- 
other while  doing  a  lawful  act  in  an  unlaw- 
ful manner.  ^  Robertson,  Kentucky  Crim. 
Uw,  §  198;  Conner  v.  Com.  13  Bush,  718; 
Trimble  v.  Com.  78  Ky.  177;  York  v.  Com. 
82  Ky.  368;  Westrup  v.  Com.  123  Ky.  95, 
<)  L.R.A.(N.S.)  685,  124  Am.  St.  Rep.  316, 
fl3  S.  W.  646. 

'^e  are  aware  that  §  457,  Kentucky  Stat- 
liTes,  declares  that  "the  word  'person'  may 
extend  and  be  applied  to  bodies  politic, 
and  corporate,  societies,  communities,  and 
the  public  generally,  as  well  as  individuals, 
partnerships,  persons,  and  joint  stock  com- 
panies." But  in  a  case  of  homicide,  though 
it  be  involuntary  manslaughter,  it  would, 
we  think,  be  giving  the  word  "person"  a 
tortured  meaning  to  say  that  it  includes  a 
corporation.  The  word  "person"  may  in- 
clude in  its  meaning  a  corporation,  but  it 
does  not  in  all  cases  necessarily  do  so.  Be- 
sides, as  in  homicide  of  whatever  degree 
there  must  be  a  killing  by  one  person  of 
another  person,  the  word  "another"  can 
only  mean  another  member  of  the  same 
class  as  the  slayer,  and  a  corporation, 
though  a  "person"  in  law,  is  but  an  artifi- 
cial person,  and  therefore  not  of  the  class 
to  which  the  person  slain  belongs.j 

In  People  v.  Rochester  R.  &  Light  Co.  195 
N.  Y.  102,  21  L.R.A.(N.S.)  998,  133  Am.  St. 
Rep.  770,  88  N.  E.  22,'  16  Ann.  Cas.  837,  the 
corporation,  a  railway  and  light  company, 
was  indicted  for  what  is  defined  by  §  193, 
New  York  Penal  Code,  as  manslaughter  in 
the  second  degree,  which  seems  to  be  the 
identical  offense  known  at  the  common  law, 
and  with  us,  as  involuntary  manslaughter. 
45  L.R.A.(N.S.) 


It  was  charged  in  the  indictment  that  the 
corporation  installed  certain  apparatus  in  a 
residence  in  Rochester  in  such  a  grossly  im- 
proper, unskilful,  and  negligent  manner 
that  gases  escaped  and  caused  the  death  of 
an  inmate.  A  demurrer  to  the  indictment 
presented  the  question  whether  a  corpora- 
tion might  be  thus  indicted  for  manslaugh- 
ter uinder  the  laws  of  New  York.  The  de- 
murrer was  sustained  by  the  trial  court, 
and  a  judgment  to  that  effect,  on  appeal, 
affirmed.  After  citing  and  commenting  upon 
numerous  authorities,  both  English  and 
American,  on  the  question  involved,  the 
court  of  appeals  concluded  its  opinion  by 
setting  forth  the  following  reasons  for  its 
conclusion  that  the  indictment  would  not 
lie: 

"Within  the  principles  thus  and  elsewhere 
declared,  we  have  no  doubt  that  a  definition 
of  certain  forms  of  manslaughter  might 
have  been  formulated  which  would  be  ap- 
plicable to  a  corporation,  and  make  it  crim- 
inally liable  for  various  acts  of  misfeasance 
and  nonfeasance  when  resulting  in  death, 
and  amongst  which  very  probably  might  be 
included  conduct  in  its  substance  similar  to 
that  here  charged  against  the  respondent. 
But,  this  being  so,  the  question  still  con- 
fronts us  whether  corporations  have  been  so 
made  liable  for  the  crime  of  manslaughter 
as  noW  expressly  defined  in  the  section  alone 
relied  on  by  the  people;  and  this  question, 
we  think,  must  be  decisively  answered  in 
the  negative.  Section  179  of  the  Penal  Code 
defines  homicide  as  'the  killing  of  one  human 
being  by  the  act,  procurement,  or  omission 
of  another.'  We  think  that  this  final  word 
'another*  naturally  and  clearly  means  a 
second  or  additional  member  of  the  same 
kind  or  class  alone  referred  to  by  the  pre- 
ceding words,  namely,  another  human  being; 
and  that  we  should  not  interpret  it,  as  ap- 
pellant asks  us  to,  as  meaning  another 
'person,'  which  might  then  include  corpora- 
tions. It  seems  to  us  that  it  would  be  a 
violent  strain  upon  a  criminal  statute  to 
construe  this  word  as  meaning  an  agency 
of  some  kind  other  than  that  already  men- 
tioned or  referred  to,  and  as  bridging  over 
a  radical  transition  from  human  beings  to 
corporations.  Therefore  we  construe  this 
definition  of  homicide  as  meaning  the  kill- 
ing of  one  human  being  by  another  human 
being.  Section  180  says  that  'homicide  is 
either:  1.  Murder;  2.  Manslaughter,'  etc. 
Section  193  says  that  'such  homicide,'  that 
is,  'the  killing  of  one  human  being  .  .  . 
by  another'  is  manslaughter  in  the  second 
degree,  when  committed  'without  a  design 
to  effect  death.  .  .  .  3.  By  any  act,  pro- 
curement, or  culpable  negligence  of  any  per- 
<^on,  which  .  .  .  does  not  constitute  the 
crime  of  murder  in  the  first  or  second  de- 
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gree,  nor  manslaughter  in  the  first  degree.' 
Thus  we  have  the  underlying  and  funda- 
mental de^ition  of  homicide  as  the  killing 
of  one  human  being  by  another  human  be- 
ing, and  out  of  this  basic  act  thus  defined, 
and  according  to  the  circumstances  which 
accompany  it,  are  established  crimes  of 
varying  degree,  including  that  of  man- 
slaughter, for  which  the  respondent  has 
been  indicted.  In  the  definition  of  these 
crimes,  as  contained  in  the  sections  under 
consideration  (§§  183-193),  we  do  not  dis- 
cover any  evidence  of  an  intent  on  the  part 
of  the  legislature  to  abandon  the  limitation 
of  its  enactments  to  human  beings,  or  to  in- 
clude a  corporation  as  a  criminal.  Many  of 
these  sections  could  not,  by  any  possibility, 
apply  to  a  corporation,  and,  in  our  opinion, 
subd.  3  of  §  193,  relating  to  manslaughter, 
manifestly  does  not.  It  is  true  that  the 
term  'person,'  used  therein,  may  at  times, 
include  corporations,  but  that  is  not  the 
case  here.  The  surrounding  and  related  sec- 
tions are  not  calculated  to  induce  the  belief 
that  it  has  any  such  meaning;  and  the 
classification  of  manslaughter  as  a  form  of 
homicide,  and  the  definition  of  homicide,  al- 
ready quoted,  forbid  it.  The  judgment 
should  be  affirmed." 

In  Com.  y.  Punzsutawney  Street  Pass. 
R.  Co.  24  Pa.  Co.  Ct.  25,  in  quashing  an 
indictment  for  manslaughter,  the  court 
said:  "That  a  corporation  may  be  in- 
dicted for  nonfeasance  or  misfeasance  re- 
sulting in  nuisances  and  the  like  is  well 
settled;  but  we  are  not  aware  of  any  de- 
cision that  has  gone  the  length  of  holding 
that  a  corporation  may  be  indicted  for  a 
crime  involving  the  elements  of  personal 
violence  and  criminal  intent,  and  none  has 
been  cited.  It  is  liable  civilly  for  the  torts 
of  its  agents  in  the  course  of  their  em- 
ployment, and,  under  certain  circumstances, 
may  be  mulcted  into  exemplary  damages. 
These  damages  only  are  allowed  by  way  of 
pimishment  for  a  wrong  committed,  and 
in  a  measure  answer  the  purposes  of  a 
fine  imposed  in  a  criminal  case.  As  was 
suggested  on  the  argument,  some  courts 
have  shown  a  tendency  to  enlarge  on  the 
criminal  liability  of  corporations,  but  no 
court  has  gone  so  far  as  we  are  urged  to 
go  in  this  case.  Hence  not  a  single  case  is 
to  be  found  to  sustain  this  indictment.  We 
should  make  haste  slowly  when  it  is  in  the 
direction  of  holding  either  an  individual  or 
a  corporation  criminally  responsible  for  a 
crime  committed  by  an  employee  without 
his  or  its  knowledge  or  consent.  Moreover, 
the  criminal  act  alleged  here  is  so  far 
ultra  vires  as  to  contravene  all  accepted 
rules  in  the  criminal  law  for  making  it  the 
act  of  the  principal." 

In  Keg.  T.  Great  West  Laundry  Co.  3 
45  L.R.A.(N5.) 


Can.  Crim.  Cas.  614,  where  a  corporation 
was  indicted  for  manslaughter  arising 
out  of  the  death  of  an  employee,  alleged 
to  have  been  caused  by  its  unlawful  failiure 
to  take  reasonable  precautions  in  respect  to 
certain  dangerous  machinery  left  unguard- 
ed, the  indictment  seems  to  have  been  based 
upon  a  statute  providing  that  homicide  is 
culpable  when  it  consists  in  the  killing  of 
any  person,  either  by  an  unlawful  act  or 
by  an  omission,  without  lawful  excuse.  It 
was  held  that,  although  the  statute  was 
sufficiently  broad  to  comprehend  the  corpo- 
ration, a  demurrer  to  the  indictment  was 
properly  sustained,  on  the  ground  "that  a 
corporation  cannot  be  made  criminally  lia- 
ble for  such  acts  as  are  spoken  of  as  crimes 
in  the  more  popular  sense  of  the  word;  that 
is,  crimes  of  which  the  essence  is  the  per- 
sonal criminal  intent  or  malice,  or  negli- 
gence carried  to  an  extent  that  it  amounts 
to  wilfully  incurring  the  risk  of  causing  in- 
jury to  others."  Upon  this  point  the  court 
continued:  "Whether,  if  a  corporation  can 
be  held  criminally  liable,  as  it  certainly  can, 
for  one  class  of  cases  resulting  from  negli- 
gence, it  is  illogical  not  to  extend  its  crim- 
inal liability  to  manslaughter  resulting 
from  negligence,  is  not  for  me  to  say;  but, 
sitting  as  a  trial  judge,  I  cannot  say  that 
I  have  any  doubt  that,  as  the  law  stands  at 
present,  I  cannot  so  extend  it.  .  .  .  On 
these  grounds  I  would  have  to  allow  the 
demurrer ;  .  .  .  but  there  is  the  addition- 
al objection  to  it,  which  also,  I  think,  would 
have  to  prevail,  that  a  corporation  cannot 
be  punished  for  manslaughter." 

We  regard  the  foregoing  authorities  as 
conclusive  of  the  instant  case.  While  the 
tendency  of  the  later  cases  is  to  extend  the 
doctrine  of  corporate,  civil  liability  for  torts 
involving  personal  violence  to  criminal  pros- 
ecutions, in  most  states  in  which  that  has 
been  done,  the  indictments  provided  for  are 
designed  mainly  to  furnish  a  civil  remedy 
in  favor  of  the  estate  of  the  deceased,  al- 
though in  the  form  of  a  criminal  action; 
therefore  the  decisions  in  those  states  are 
of  little  importance  in  determining  the 
question  before  us. 

Manifestly,  a  corporation  cannot  be  in- 
dicted for  a  form  of  homicide,  the  only  pun- 
ishment for  which  is  death  or  imprison- 
ment; for,  being  an  intangible  thing,  it  can- 
not be  subject  to  such  penalties.  But,  as 
intimated  by  the  learned  commentator  in  a 
footnote  to  People  v.  Rochester  R.  &  Light 
Co.  supra,  as  to  the  lesser  degrees,  at  least 
those  not  involving  actual  intent,  for  which 
the  penalty  prescribed  may  be  a  fine,  it 
would  seem  that  an  indictment  might  be 
made  to  lie,  if  authorized  by  a  statute  in- 
cluding corporations. 

It  is  patent,  however,  that  we  have  no 
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such  statute  in  this  state;  and  the  statute 
which  provides  that  the  word  "person"  may 
include  a  corporation  makes  of  the  corpora- 
tion only  an  artificial  person,  incapable, 
without  a  legislative  enactment  so  declar- 
ing, of  committing  a  crime  which  the  com- 
mon law  declares  to  be  involuntary  man- 
slaughter. 

In  our  view  of  the  law  the  Circuit  Court 
ruled  correctly  in  sustaining  the  demurrer. 

Wherefore  the  judgment  is  affirmed. 


BtfASSAOHUSETTTS    SUPKEMB    JUDI- 
CIAL COURT. 

STEWART  BROWNE 

V. 

JOSEPH  FAIRHALL,  Exr.,  etc.,  of  John 
B.  Brown,  Deceased. 

(213  Mass.  290,  100  N.  E.  656.) 

Sale  —  personal  notes  —  death  of  pur- 
chaser —  effect. 

1.  An  agreement  to  purchase  corporate 
stock  for  cash,   real  estate,  and   personal 


notes  of  the  buyer  to  be  made  in  vuch 
amounts  and  payable  at  such  times  as  the 
buyer  shall  elec^  payable  to  his  own  order 
and  indorsed  in  blank,  lapses  upon  death 
of  the  buyer  before  the  time  for  delivery 
arises,  without  having  taken  any  steps  to 
comply  with  the  contract. 

Same  —  provisions  binding  heirs  —  ef- 
fect. 

2.  A  provision  in  a  contract  for  the  pur- 
chase 01  corporate  stock  with  personal  notes 
to  be  executed  by  the  buyer  and  deposited 
in  escrow  within  a  certain  time,  that  it  shall 
be  binding  upon  the  heirs,  executors,  and 
administrators  of  the  parties,  does  not  per- 
mit its  enforcement  if  the  buyer  dies  within 
the  time  specified  for  depositing  the  paper 
without  having  executed  the  notes. 

(January  27,  1013.) 

REPORT  by  the  Superior  Court  for  Essex 
County  for  the  determination  of  the 
Supreme  Judicial  Court  of  questions  arising 
in  an  action  brought  to  recover  damages  for 
failing  to  carry  out  a  written  contract  for 
the  purchase  of  corporate  stock.  Judg- 
ment for  defendant. 
The  facts  are  stated  in  the  opinion. 


Ifote,  —  Effect  on  contract  of  death  of  a 
party  thereto. 

Earlier  cases  on  this  subject  will  be  found 
in  the  note  to  Drummond  v.  Crane,  23 
L.R.A.  707.  The  present  note  is  confined  in 
the  main  to  cases  where  the  contract  was 
still  executory  on  both  sides  at  the  time  of 
the  death,  and  therefore  excludes  cases  in- 
volving merely  contracts  for  the  payment  of 
money  fully  executed  on  one  side. 

The  effect  of  death  of  one  of  the  parties 
upon  a  contract  of  employment  is  treated  in 
notes  to  Mendenhall  v.  Davis,  21  L.R.A. 
(K.S.)  914,  and  Dumont  v.  Heighton,  39 
L.R.A.(N.S.)   1187. 

The  general  question  as  to  the  effect  of 
death  of  the  principal  to  terminate  the 
power  or  authority  of  an  agent  is  reserved 
for  separate  treatment  in  a  subsequent  vol- 
ume in  this  series.  The  effect  of  a  provision 
that  a  power  of  attorney  shall  not  be  re- 
voked by  death  is  discussed  in  Weaver  v. 
Richards,  6  L.R.A.(N.S.)  855,  and  the  note 
thereto. 

As  to  the  effect  of  death  of  a  client  on  an 
attorney's  authority  to  proceed  with  a  suit, 
see  McCornick  v.  Shaughnessy,  34  L.R.A. 
(N.S.)  1188. 

Contracts  in  general. 

Where  the  contract  in  question  is  per- 
sonal in  its  nature,  or  does  not  give  one 
party  an  interest  in  the  subject-matter, 
death  of  one  of  the  parties  terminates  it. 

Thus,  in  Smith  v.  Preston,  170  111.  179,  48 
N.  E.  688,  affirming  67  111.  App.  613,  it  is 
held  that  an  agreement  to  manufacture  and 
push  the  sale  of  a  patented  article  is  per- 
sonal, and  terminates  with  the  death  of  the 
promisor. 
45  L.R.A.(NJ3.) 


In  Howell  v.  City  Gas  &  Electric  Co.  159 
111.  App.  311,  a  contract  between  the  owner 
of  a  house  and  a  heating  company,  for  the 
furnishing  of  heat,  was  held  to  be  termin- 
ated by  the  death  of  the  owner  of  the  house. 

In  Marvel  v.  Phillips,  162  Mass.  399,  26 
L.R.A.  416,  44  Am.  St.  Rep.  370,  38  N.  E. 
1117,  it  was  held  that  an  agreement  to 
manage  the  business  of  manufacturing  and 
selling  a  patented  article  was  terminated 
by  death  of  the  party  so  agreeing,  and  his 
executors  could  not  be  compelled  to  carry 
it  on  though  the  agreement  stated,  "I  agree 
and  bind  myself  and  my  legal  representa- 
tives." 

In  State  use  of  Panola  County  v.  Oliver, 
78  Miss.  5,  27  So.  988,  it  is  held  that  the 
death  of  a  county  convict  contractor  ter- 
minates his  contract  with  the  county. 

In  Re  Daly,  58  App.  Div.  49,  68  N.  Y. 
Suppw  596,  a  contract  between  the  manager 
of  a  theater  and  another,  giving  the  latter 
a  right  to  furnish  programs  for  the  theater 
for  a  certain  term,  was  held  to  be  termin- 
ated by  the  death  of  the  manager  before 
the  term  b^an. 

In  Arming  v.  Steinway,  35  Misc.  220,  71 
N.  Y.  Supp.  810,  an  agreement  to  pay  a 
teacher  a  certain  price  for  pupils  sent  by  a 
patron  was  held  to  be  terminated  by  the 
patron's  death. 

And  in  Blakely  v.  Sousa,  197  Pa.  305,  80 
Am.  St.  Rep.  821,  47  Atl.  286,  a  contract 
between  a  business  manager  and  a  musician 
for  conducting  a  musical  organization  was 
held  to  have  b^n  terminated  by  the  former's 
death. 

Where,  however,  the  contract  could  as 
well  be  performed  by  another,  or  gives  one 
party  an  interest  in  the  subject-matter  of 
the  contract,  death  of  one  of  the  parties 
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Messrs.  Robert  O.  Harris  and  Wllliaiv 
A.  Morse  for  plaintiff. 

Messrs.  C.  A.  Sayward  and  Sweeney  & 
Cox,  lor  defendant: 

An  executory  agreement  which  can  be 
performed  only  by  a  specified  person  is  dis- 
charged by  the  death  of  that  person,  and 
his  executor  or  administrator  is  not  bound 
by  that  agreement. 

Smith  V.  Preston,  170  111.  185,  48  N.  E. 
688;  Taylor  v.  Caldwell,  3  Best  &  S.  826,  32 
L.  J.  Q.  B.  N.  S.  164,  8  Lu  T.  N.  S.  356,  11 
Week.  Rep.  726,  6  Eng.  Rul.  Cas.  603;  Yer- 
rington  v.  Greene,  7  R.  I.  589,  84  Am.  Dec. 


578;  Marvel  t.  Phillips,  162  Mass.  399,  26 
i..RJL  416,  44  Am.  St.  Rep.  370,  38  N.  £. 
1117. 

It  clearly  was  not  contemplated  by  the 
parties  that  any  person  other  than  John  B. 
Browne  should  make  the  notes  or  the  war- 
ranty deed.  It  is  not  the  province  of  the 
-"ourt  to  make  a  new  contract  for  the  par- 
.ies. 

Dickinson  v.  Cftlahan,  19  Pa.  227 ;  Wald's 
Pollock,  Contr.  636;  Siler  v.  Gray,  86  N.  C. 
566;  Dexter  v.  Norton,  47  N.  Y.  65,  7  Am. 
Rep.  415;  Taylor  v.  Caldwell,  3  Best  &  S. 
826,  32  L.  J.  Q.  B.  N.  S.  164,  8  L.  T.  N.  S. 


does  not  terminate  it.     Husheon  v.  Kelley, 
162  Cal.  656,  124  Pac.  231. 

Thus,  in  the  following  instances  it  was 
held  that  the  contract  in  question  was  not 
terminated  by  the  death  of  the  party  indi- 
cated; 

— a  trust  created  by  a  transfer  of  cor- 
porate stock  in  trust  for  its  former  owner, 
who  was  to  receive  the  same  upon  payment 
of  a  specified  sum  (death  of  the  beneficiary ) . 
Say  ward  v.  Houghton,  119  Cal.  545,  61  Pac. 
853,  52  Pac.  44; 

— a  subscription  for  books  to  be  paid  for 
when  delivered  (subscriber's  death).  Allen 
V.  Confederate  Pub.  Co.  121  Ga.  773,  49 
S.  E.  782; 

— an  agreement  indorsed  upon  a  trust 
deed,  providing  for  renewal  of  the  loan  it 
was  given  to  secure  (death  of  the  party 
making  it).  Prussing  v.  Lancaster,  234  111. 
462,  84  N.  E.  1062,  affirming  139  III.  App. 
33; 

— an  agreement  to  deliver  a  deed  if  the 
conditions  under  which  it  is  held  by  a  third 
person  are  complied  with  (death  of  the 
grantor).  Dettmar  v.  Behrens,  106  Iowa, 
586,  68  Am.  St.  Rep.  326,  76  N.  W.  853; 

— a  contract  to  convey  land  (by  death  of 
the  owner).  James  v.  Holaiiden,  7  Kan. 
App.  811,  52  Pac.  913,  affirmed  in  60  Kan. 
855,  55  Pac.  1101: 

— an  option  to  pay  a  note  in  stock  instead 
of  money  ( death  of  the  maker ) .  Re  Vance, 
152  Cal.  760,  93  Pac.  1010; 

— a  provision  contained  in  a  mortgage  au- 
thorizing the  mortgagee  to  collect  rents  of 
the  property  till  the  debt  was  paid  (death 
of  the  mortgagor).  Kelly  v.  Bowerman,  113 
Mich.  446,  71  N.  W.  836; 

— a  deed  of  trust  on  crops  to  be  grown 
during  a  certain  year  and  also  on  some 
personal  property  (death  of  the  grantor). 
Cox  V.  Martin,  75  Miss.  229,  36  L.R,A.  800, 
66  Am.  St.  Rep.  604,  21  So.  611; 

— an  agreement  to  pay  a  certain  royalty 
for  the  exclusive  use  of  a  patented  article, 
which  did  not  provide  for  the  personal  serv- 
ices or  skill  of  the  assignee  (death  of  the 
assignee).  Empire  Paving  &  Constr.  Co.  v. 
Prather,  58  Mo.  App.  487; 

— a  building  contract  which  did  not  con- 
template the  personal  labor  or  skill  of  the 
contractor  (death  of  the  contractor).  Mac- 
Donald  y.  CShea,  68  Wash.  169,  108  Pac. 
436,  Ann.  Cas.  1912  A,  417; 
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— a  contract  whereby  one  party  was  to 
manage  a  farm  belonging  to  the  other  for 
a  term  of  years,  in  consideration  of  a 
monthly  salary,  a  percentage  of  the  products 
and  increase  of  stock,  and  the  use  of  cer- 
tain buildings  (deatii  of  the  owner).  Volk 
V.  Stowell,  98  Wis.  386,  74  N.  W.  118; 

— a  contract  to  take  a  certain  amount  of 
water  for  a  certain  period  from  a  water 
company  to  be  organized  (death  of  the 
party  making  it).  Drummond  v.  Crane,  159 
Mass.  577,  23  JmRJl  707,  38  Am.  St.  Rep. 
460,  35  N.  E.  90; 

— a  contract  between  deceased  and  another 
to  make  certain  payments  to  maintain  the 
market  price  of  stock  owned  by  them,  it 
having  been  duly  performed  by  the  other 
party.  Re  Corbin,  101  App.  Div.  25,  91 
N.  Y.  Supp.  797 ; 

— a  contract  to  repair  a  house,  part  of 
which  was  performed  before  the  death  of 
the  owner.  Russell  v.  Buckhouti  87  Hun, 
46,  34  N.  Y.  Supp.  271; 

— a  lease  (death  of  the  lessee).  Wilcox 
V.  Alexander,  —Tex.  Civ.  App.  — ,  32  S.  W. 
661. 

Some  statutes  provide  for  the  court  au- 
thorizing an  executor  or  administrator  to 
carry  out  a  contract  by  a  deceased  person 
to  convey  real  estate.  Re  Gamier,  147  Cal. 
457,  82  Pac.  68;  Butman  y.  Butman,  213 
111.  104,  72  N.  E.  821. 

Guaranty. 

In  Plummer  v.  Emery,  191  Mass.  183,  77 
N.  E.  690,  it  was  held  that  an  absolute 
guaranty  to  the  purchaser  of  corporate 
stock  against  loss  thereon  for  a  certain 
time  did  not  expire  with  the  death  of  the 
purchaser. 

But  in  Rotch  v.  French,  176  Mass.  1,  79 
Am.  St.  Rep.  292,  56  N.  E.  893,  a  guaranty 
of  payment  of  a  certain  dividend  per  annum 
on  stock,  without  any  specification  as  to 
time,  was  held  not  to  continue  after  the 
death  of  the  purchaser  of  the  stock,  it  hav- 
ing run  a  reasonable  time  before  that  event. 

In  People  v.  Bellando.  137  App.  Div.  777, 
122  N.  Y.  Supp.  543,  affirmed  in  199  N.  Y. 
533,  92  N.  E.  1095,  it  is  held  that  liability 
on  a  bail  bond  is  discharged  by  death  of  the 
surety  before  default  of  the  principal.  But 
to  the  contrary,  see  United  States  v.  Keiver, 
66  Fed.  422.  R.  L.  S. 


1913. 


BROWNE  V.  FAIRHALL. 


351 


366,  11  Week.  Rep.  726,  6  Eng.  Rul.  Cas. 
603;  Howe  Sewing  Mach.  Ck>.  v.  Rosensteel, 
24  Fed.  683;  Kelly  v.  Thuey,  102  Mo.  522, 
15  S.  W.  62;  Cowan  v.  Curran,  216  111.  593, 
75  N.  £.  322;  Hawkins  v.  Ball,  18  B.  Mon. 
816,  68  Am.  Dee.  755;  Knight  ▼.  Bean,  22 
Me.  531. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  in  this  case  is  whether 
the  cause  of  action  declared  on  survived  the 
death  of  John  B.  Browne,  hereinafter  called 
the  testator.  Perhaps  a  more  exact  state- 
ment of  this  question  would  be  whether,  by 
reason  of  the  death  of  the  testator,  the 
agreement  between  the  original  parties  be- 
came impossible  of  fulfilment,  and  whether 
the  parties  to  the  agreement  foresaw  that 
this  contingency  might  arise  and  guarded 
against  it  by  their  stipulations,  so  that 
there  still  may  be  a  remedy  upon  the  con- 
tract, even  though  an  exact  performance  of 
all  its  provisions  may  have  become  impos- 
sible by  reason  of  the  death  of  one  party  to 
the  agreement. 

llie  agreement  was  dated  July  30,  1908. 
By  its  terms  the  plaintiff  agreed  to  sell  to 
the  testator  certain  stock  and  bonds  of  a 
Xew  York  corporation.  For  these  the  tes- 
tator agreed  to  pay  to  the  plaintiff  within 
ninety  days  from  the  date  of  the  agreement 
tlie  sum  of  $1,375,000  in  cash,  and  $200,000 
in  the  testator's  own  promissory  notes  pay- 
able on  or  before  three  years  after  the  date 
f)f  the  agreement,  bearing  interest  payable 
semiannually  at  the  rate  of  6  per  cent  per 
year,  made  payable  to  the  testator's  own  or- 
der and  indorsed  by  him  in  blank,  and  to 
convey  to  the  plaintiff  by  warranty  deed  cer- 
tain described  real  estate  situated  in  Chica- 
go, Illinois,  subject  to  a  stated  mortgage, 
with  a  policy  of  insurance  upon  the  title, 
the  premium  upon  which  was  to  be  paid  by 
the  plaintiff.  Besides  other  stipulations  not 
now  material,  the  parties  also  agreed  that, 
within  ninety  days  from  the  date  of  the 
agreement,  "all  the  moneys,  checks,  securi- 
ties, deeds,  and  documents"  to  be  paid  or 
delivered  by  either  one  to  the  other  should 
be  delivered  in  escrow  to  a  trust  company 
named,  to  be  delivered  by  the  trust  company 
to  the  parties  finally  entitled  thereto  by  the 
agreement.  The  agreement  closed  with  the 
express  stipulation  that  it  should  be  "bind- 
ing upon  and  inure  to  the  benefit  of  the  re- 
spective heirs,  executors,  and  administra- 
tors" of  the  parties  "as  to  each  and  all  of 
its  provisions,  whether  so  expressed^  in  ap- 
propriate words  or  not."  A  supplemental 
instrument  annexed  to  the  principal  agree- 
ment and  bearing  the  same  date  provided 
in  detail  for  the  deliveries  to  be  made  in 
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escrow  to  the  trust  company,  and  for  the 
deliveries  to  be  made  by  that  company  to 
each  one  of  the  parties  respectively. 

The  testator  died  on  September  10,  1908, 
before  the  expiration  of  the  ninety  days 
which  have  been  mentioned,  not  having  (atf 
we  understand  to  be  agreed  by  both  parties 
to  the  action)  made  any  of  the  deliveries, 
and,  of  course,  being  not  yet  in  default  by 
reason  of  such  nondelivery. 

This  agreement  provided  in  express  terms  . 
for  the  performance  by  the  testator  of  cer- 
tain acts  which  could  be  done  only  by  him- 
self in  person.  In  part  payment  for  the 
stocks  and  bonds  which  he  was  to  buy,  he 
was  to  give  to  the  plainti^  his  own  promis- 
sory notes  for  $200,000,  drawn  payable  to 
his  own  order  and  indorsed  by  himself  in 
blank.  These  notes,  it  is  plain,  were  to  be 
drawn  in  such  numbers  and  for  such  re- 
spective amounts  as  he  should  himself  see 
fit,  subject  only  to  the  requirement  that 
they  must  together  amount  to  the  stipu- 
lated sunL  They  were  to  be  payable  at 
such  time  or  times,  within  the  prescribed 
limit  of  three  years,  as  he  should  elect. 
The  expectation  that  he  might  make  at  least 
some  of  them  run  for  a  somewhat  pro- 
tracted period  is  shown  by  the  stipulation 
that  they  should  bear  interest  payable  semi- 
annually at  the  rate  of  6  per  cent  per  year. 
The  notes  were  to  be  wholly  unsecured, 
which  shows  that  the  personal  responsibility 
of  the  maker  was  of  weight  in  the  minds 
of  the  parties.  In  the  event  which  has 
happened,  neither  party  could  require  the 
notes  of  any  other  person,  or  any  other  se- 
curities, or  even  a  cash  payment,  to  be  sub- 
stituted for  these  notes.  Neither  the  testa- 
tor nor  his  heirs  or  executor  could  be  com- 
pelled to  pay  this  large  sum  in  any  other 
way  than  that  which  had  been  stipulated 
for,  by  the  testator's  own  notes,  drawn  as 
he  might  personally  choose  to  draw  them 
in  the  respects  which  have  been  mentioned. 
The  plaintiff  could  not  have  been  required 
to  accept  payment  of  this  amount  either  in 
money  or  in  any  other  securities  whatso- 
ever; especially  he  could  not  have  been  re- 
quired to  accept  notes  given  by  heirs  or  an 
executor,  with  whose  responsibility  he  might 
not  have  been  content,  and  by  whose  option 
in  the  particulars  stated  he  had  not  agreed 
to  abide. 

Of  course,  the  executor  in  his  representa- 
tive capacity  could  not  bind  the  estate  of 
the  testator  by  giving  such  notes  in  the  ab- 
sence of  authority  delegated  to  him  by  the 
will.  Grafton  Nat.  Bank  v.  Wing,  172 
Mass.  513,  43  L.R.A.  831,  70  Am.  St.  Rep. 
303,  62  N.  E.  1067;  Hadlock  v.  Brooks,  178 
Mass.  426,  438,  59  N.  E.  1009;  Howe  v. 
Richardson,  186  Mass.  259,  71  N.  E.  543. 
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But  no  such  power  is  given  by  the  will  of 
this  testator.  Even  if  the  plaintiff  had  con- 
sented to  receive  the  notes  of  the  executor 
instead  of  those  of  the  testator,  which  does 
not  appear,  yet  the  executor  could  not  have 
been  required  to  give  his  own  notes,  or  in- 
deed any  other  notes  than  those  specified 
in  the  agreement. 

It  follows  that,  at  the  time  fixed  for  the 
performance  of  the  agreement,  such-  per- 
.  f  ormance  had  become  impossible  as  to  a 
material  part  of  what  was  to  be  done  by  the 
testator.  Without  the  performance  of  what 
thus  had  become  impossible,  neither  party 
had  the  right  to  require  fulfilment  of  the 
agreement  by  the.  other,  unless  both  parties 
had  agreed  upon  some  substitute  for  that 
which  no  longer  was  capable  of  being  done, 
and  that  is  not  the  case  here.  The  per- 
formance of  this  agreement  depended  upon 
the  ability  of  the  testator  to  exercise  the 
option  which  was  given  to  him  as  to  the 
number,  the  respective  amounts,  and  the 
dates  of  payment  of  the  promissory  notes 
which  he  was  to  give  to  the  plaintiff.  If, 
before  exercising  that  option  and  drawing 
and  delivering  these  notes,  he  had  lost  his 
senses  and  had  become  a  mere  lunatic,  no 
longer  capable  of  exercising  his  option  and 
of  acting  thereon,  the  agreement  would  have 
been  terminated,  because  the  very  basis  of 
this  material  stipulation  was  that  he  should 
exercise  his  option.  Performance  of  the 
whole  agreement  became  impossible  because 
it  had  become  impossible  to  carry  out  one 
of  its  essential  terms  by  giving  the  promis- 
sory notes  of  the  testator  such  as  had  been 
contracted  for,  and  the  court  cannot  sub- 
stitute for  the  giving  of  these  notes  any  oth- 
er mode  of  payment. 

The  case  comes  under  the  general  prin- 
ciple that  where  the  performance  of  a  con- 
tract depends  upon  the  continued  existence 
of  any  particular  person  or  thing,  there, 
if  there  is  no  warranty  of  such  continued 
existence,  performance  is  excused,  if  before 
a  breach  of  the  contract  its  performance  be- 
comes impossible  by  reason  of  the  death  or 
destruction  of  such  person  or  thing.  Some 
of  the  cases  in  which  this  principle  has  been 
declared  or  illustrated  are  collected  in  Haw- 
kes  V.  Kehoe,  193  Mass.  410,  10  L.R.A. 
(N.S.)  125,  79  N.  K  766,  9  Ann.  Cas.  1053; 
Smith  V.  Preston,  170  111.  179,  185,  48  N.  E. 
688.  We  do  not  find  in  the  agreements  de- 
clared on  anything  in  the  nature  of  a  war- 
ranty or  absolute  covenant  against  the  con- 
tingency which  has  happened,  such  as  could 
bring  the  case  within  the  rule  of  Rowe  v. 
Peabody,  207  Mass.  226,  93  N.  E.  604,  or 
John  Soley  &  Sons  v.  Jones,  208  Mass.  561, 
566,  95  N.  E.  94. 

There  is  nothing  against  the  Tiew  which 
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we  have  stated,  except  the  express  stipula- 
tion in  the  agreement  that  it  shall  bind  the 
heirs,  executors,  and  administrators  of  the 
parties.  Some  effect  should,  of  course,  be 
given  to  these  words.  But  it  is  to  be  ob- 
served that  by  the  agreement  each  party 
was  bound  to  execute  within  ninety  days  all 
the  papers  and  instruments  called  for,  and 
to  deliver  them  all  in  escrow  to  a  designated 
trust  company.  Once  this  step  had  been 
taken  by  each  party,  the  obstacle  which  now 
prevents  performance  would  have  been  re- 
moved. The  testator's  option  would  have 
been  fully  exercised;  his  notes  would  have 
been  delivered  in  escrow,  as  also  would 
have  been  everything  of  which  his  delivery 
was  required. 

The  delivery  in  escrow  would  have  been 
valid  and  binding  upon  the  estate  of  each 
party,  although  his  death  had  intervened 
before  the  delivery  by  the  trust  company. 
Foster  v.  Mansfield,  3  Met.  412,  37  Am. 
Dec.  154;  Daggett  v.  Simonds,  173  Mass. 
340,  347,  46  L.R.A.  332,  53  N.  E.  907; 
Stockwell  V.  Shalit,  204  Mass.  270,  90  N.  E. 
570.  The  deliveries  to  the  trust  company, 
when  completed,  were  to  be  unconditional 
though  in  escrow,  not  conditional  upon  the 
happening  of  some  future  event,  as  in  Dag- 
gett V.  Daggett,  143  Mass.  516,  520,  10  N.  E. 
311,  and  Callanan  v.  Chapin,  158  Mass.  113, 
119,  120,  32  N.  E.  941.  When,  therefore, 
these  deliveries  in  escrow  had  been  made, 
the  whole  agreement  well  might  have  been, 
and  well  might  be  declared  to  be,  binding 
upon  and  inuring  to  the  benefit  of  the  heirs, 
executors,  and  representatives  of  each  party. 
Effect  may  accordingly  be  given  to  this  stip- 
ulation. That  no  further  effect  need  be  giv- 
en to  it  is  settled  by  our  decision  in  Marvel 
V.  Phillips,  162  Mass.  399,  26  L.R^^  416, 
44  Am.  St.  Rep.  370,  38  N.  E.  1117.  In 
that  case,  the  agreement,  which  was  held  to 
have  been  terminated  by  the  death  of  one  of 
the  parties,  contained  a  provision  like  that 
which  we  are  now  considering;  and  the 
court  said  that  this  did  not  provide  for  a 
substituted  performance  in  case  of  the 
death  of  the  party,  but  merely  imposed  upon 
the  executor  the  obligation  to  answer  for 
any  breach  of  the  agreement  committed  by 
the  party  himself.  And  see  the  language  of 
Allen,  J.,  in  that  case,  on  p.  401. 

We  may  add  that  one  of  the  obligations 
of  the  testator  was  to  give,  within  a  period 
which  expired  before  his  death,  the  bond  of 
a  surety  company  in  a  stated  sum,  to  se- 
cure the  performance  by  him  of  all  the 
agreements  made  by  him.  If  he  failed  to 
do  this,  there  was  a  breach  by  him  in  his 
lifetime,  for  which,  of  course,  an  action 
could  be  maintained.  But  although  this 
breach  is  specifically  charged  in  one  of  the 


1913. 


BROWNE  V.  FAIRHALL. 


363 


counts  of  the  plaintiff's  declaration,  the  is- 
sue thus  presented  does  not  appear  to  have 
been  passed  upon  at  the  trial;  no  question 
upon  it  is  raised  by  the  report,  and  no  argu- 
ment upon  it  has  been  made  by  either  party. 
We  infer  that  the  issue  has  been  waived; 
And  we  are  confirmed  in  this  inference  by 
the  fact  that  the  report,  after  stating  the 
ruling  made  by  the  judge  that  the  action 
survived  (and  it  is  not  disputed  that  the 
whole  question  of  the  defendant's  liability 
hinged  upon  this  ruling),  sets  out  the  agree- 
ment of  the  parties  that  only  issues  as  to 
the  measure  of  damages  should  be  submitted 
to  the  jury,  and  expressly  says  that  "all 
other  questions  were  finally  waived." 

In  this  posture  of  the  case,  the  first  and 
third  of  the  defendant's  requests  for  rulings 
should  have  been  given,  for  the  reason  that 
the  cause  of  action,  under  the  circumstances 
here  presented,  did  not  survive  against  the 
defendant.  This  conclusion  makes  it  un- 
necessary to  consider  the  other  questions 
which  have  been  argued.  Upon  the  terms  of 
the  report,  judgment  must  be  entered  for 
the  defendant. 

So  ordered. 


H/iiiNois  supreiob:  court. 

CHARLES  F.  ENGEL,  Plff.  in  Err., 

V. 

THOMAS  WALSH  et  al. 

(258  111.  98,  101  N.  E.  222.) 

Equity  —  preventing  expulsion  of  mem- 
ber of  labor  union. 

1.  Equity  will  not  interfere  to  prevent 
the  expulsion  of  a  member  of  a  labor  union 
because  of  refusal  to  pay  a  fine  duly  as- 


sessed by  the  legally  constituted  authorities 
of  the  union,  for  his  alleged  wrongful  use  of 
union  labels  on  nonunion  work,  in  the  ab- 
sence of  anything  to  show  irreparable  in- 
justice and  hardsnip. 

Pleading  —  bill  to  restrain  expulsion  of 
member  of  labor  union  —  setting  out 
by-laws. 

2.  A  bill  to  prevent  expulsion  of  a  mem- 
ber of  a  labor  union  for  alleged  misuse  of 
union  labels  should  set  out  the  by-laws  and 
regulations  of  the  union,  so  as  to  inform 
the  court  what  the  rights  of  the  member 


are. 
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ERROR  to  the  Appellate  Court,  First 
District,  to  review  a  decree  of  the  Cir- 
cuit Court  for  Coolc  County  dismissing  a 
bill  filed  to  restrain  defendants  from  enforc- 
ing a  fine  imposed  upon  complainant  for  the 
alleged  misuse  of  union  labels.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Pope,  with  Messrs. 
Pope,  Holg,  &  Fuller,  for  plaintiff  in  er- 
ror: 

By  the  motion  to  sustain  the  demurrer 
and  dissolve  the  injunction,  the  defendants 
admitted  the  truth  of  all  the  allegations 
relied  upon  to  entitle  the  complainant  to  an 
injunction. 

Titus  V.  Mabee,  25  SI.  257;  Marks  T. 
Chicago  Yacht  Club,  121  HI.  App.  308. 

When  the  exercise  of  the  powers  of  a 
voluntary  incorporated  association  has  been 
marked  by  gross  injustice  and  unfairness, 
courts  will  interfere  with  the  disciplinary 
powers  of  such  association. 

Ryan  v.  Cudahy,  157  HI.  108,  49  L.R.A. 
353,  48  Am.  St.  Rep.  305,  41  N.  E.  760; 
People  ex  rel.  Keefe  v.  Women's  Catholic 
0.  F.  162  m.  78,  44  N.  E.  401;  Bank  of 
Montreal  v.  Waite,  105  HI.  App.  373;  Mod- 


Note.  ^  Relief  of  member  of  labor 
union  from  unlawful  fine  or  euapen' 
sion. 

General  rule. 

The  question  here  raised  assumes  that  the 
fine,  suspension,  or  expulsion  complained  of 
was  unlawful,  and  it  is  not  intended  to  con- 
sider the  question  as  to  what  constitutes 
an  unlawful  fine,  suspension,  or  expulsion. 
Attention  is  called,  however,  to  a  note  in 
23  L.R.A.(N.S.)  1236,  as  to  the  right  of  a 
labor  union  to  impose  a  fine  on  its  members 
as  a  means  of  inducing  them  to  join  in  a 
strike. 

It  is  a  general  rule  that  the  courts  will 
not  interfere  with  the  internal  management 
■of  such  voluntary  associations  as  labor  or- 
ganizations, in  behalf  of  any  of  the  mem- 
bers thereof;  nevertheless,  as  every  member 
has  the  right  to  insist  that  he  be  accorded 
the  rights  and  privileges  guaranteed  to  him 
by  the  constitution  and  by-laws  of  the  or- 
ganization, if  these  are  disregarded,  the  in- 
45  L.R.A.(NjS.)  23 


jured  member  may  apply  to  the  court  for 
redress.  Schouten  v.  Alpine,  77  Misc.  10, 
137  N.  Y.  Supp.  380. 

But  courts  will  assume  jurisdiction  over 
purely  voluntary  associations  of  this  char- 
acter only  where  action  is  necessary  to  pro- 
tect the  interests  of  a  member  in  the  prop- 
erty of  the  association.  As,  where  the 
pecuniary  or  civil  rights  of  a  member  are 
involved  in  the  controversy,  if  the  associa- 
tion is  lawful,  equity  will  interfere  to  pro- 
tect the  member  from  any  unlawful  or  arbi- 
trary suspension  or  expulsion,  or  any 
threatened  expulsion,  for  failure  to  pay  a 
fine  improperly  imposed.  Froelich  v.  Musi- 
cians Mut.  Ben.  Asso.  93  Mo.  App.  383. 

Equitable  remedy. 

A  monber  has  a  sufficient  property  in- 
terest to  entitle  him  to  invoke  the  aid  of 
equity  against  his  unlawful  expulsion  for 
failure  to  pay  a  fine,  where  the  laws  of  the 
association  provide  for  the  contribution  by 
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em  Woodmen  v.  Deters,  65  111.  App.  368; 
Bacon,  Ben.  Soc.  3d  ed.  §  442. 

Even  if  the  actions  of  the  defendants  as 
narrated  in  the  bill  had  been  bona  fide,  the 
fines  and  penalties  imposed,  and  action  tak- 
en to  prevent  the  dealing  of  complainant 
with  the  Hess  Warming  &  Ventilating  Ck>m- 
pany,  were  illegal  and  oppressive,  and  vio- 
lated both  the  liberty  and  property  rights 
of  the  complainant  and  those  of  the  Hess 
Warming  &  Ventilating  Company. 

Kemp  V.  Division  No.  241,  153  111.  App. 
344;  Doremus  v.  Hennessy,  176  111.  608,  43 
L.R.A.  797,  68  Am.  St.  Rep.  203,  62  N.  E. 
924,  54  N.  E.  524;  Barnes  v.  Chicago  Typo- 
graphical Union,  232  HI.  424,  14  LJtJL. 
(N.S.)  1018,  83  N.  £.  940,  13  Ann.  Cas.  54, 
134  ni.  App.  11;  Wilson  t.  Hey,  232  HI.  389, 


16  L.R.A.(N.S.)  86,  122  Am.  St.  Rep.  119. 
83  N.  E.  928,  13  Ann.  Cas.  82;  Franklin' 
Union  v.  People,  220  Dl.  355,  4  L.R.A. 
(N.S.)  1001,  110  Am.  St.  Rep.  248,  77  N.  E- 
176;  Purington  v.  Hinchliff,  219  111.  159,  2: 
L.ILA.(N.S.}  824,  109  Am.  St.  Rep.  322,  76 
N.  E.  47;  O'Brien  v.  People,  216  111.  354. 
108  Am.  St.  Rep.  219,  75  N.  B.  108,  3  Ann. 
Cas.  966;  London  Guarantee  &  Acci.  Co.  v. 
Horn,  206  111.  493,  99  Am.  St.  Rep.  185,  69' 
N.  E.  526,;  Dlinois  Steel  Co.  v.  Brenshall,. 
141  Ul.  App.  36;  Martell  v.  White,  185  Mass. 
255,  64  L.RJL  260,  102  Am.  St.  Rep.  341^ 
69  N.  E.  1085;  L.  D.  Willcutt  &  Sons  Co, 
V.  Driscoll,  200  Mass.  110,  23  L.R.A.(N.S.) 
1236,  86  N.  E.  897;  Ertz  v.  Produce  Exch. 
Co.  82  Minn.  173,  51  L.RJL.  825,  83  Am.  St» 
Rep.  419,  84  N.  W.  743;  Erdman  v.  Mitchell, 


the  association  toward  funeral  expenses  of 
its  members.    Ibid. 

Where  a  member's  suspension  for  the 
nonpayment  of  an  unlawful  fine  is  invalid, 
he  is  entitled  to  recover  damages  thereby 
occasioned  him,  and  also  to  an  injunction 
restraining  the  organization  from  omitting 
bis  name  from  the  directory  of  the  mem- 
bers of  the  association,  and  from  publishing 
him  as  having  deserted  the  association. 
Parker  v.  Toronto  Musical  Protective  Asso. 
32  Ont.  Rep.  305,  21  Can.  Law  Times  Occ. 
N.  31. 

And  a  member  who  has  been  unlawfully 
fined  and  suspended  until  the  fine  is  paid 
may  maintain  an  action  against  the  union 
and  its  officers  and  members  to  compel  his 
reinstatement  into  full  membership,  and  to 
restrain  and  enjoin  the  defendants  from  pre- 
venting or  attempting  to  prevent  him  from 
obtaining  employment  at  his  trade,  and  also 
to  recover  damages  sustained  by  him  by 
reason  of  the  unlawful  acts  of  the  defend- 
ants. Corregan  v.  Hay,  94  App.  Div.  71, 
87  N.  Y.  Supp.  956. 

In  this  connection  compare  with  Enoel 
V.  Walsh,  which  denies  a  member  of  a  labor 
union  the  right  to  invoke  the  aid  of  equity 
to  enjoin  the  enforcement  of  a  fine  imposed 
upon  him,  alleged  to  be  erroneous  and 
wrongful,  where  it  was  not  charged  that 
the  hearing  before  the  executive  board  re- 
sulting in  the  imposition  of  the  fine  was 
wanting  in  any  requirement  prescribed  by 
the  rules  of  the  union.  It  is,  however,  con- 
ceded that,  while  the  general  rule  is  that 
courts  of  equity  will  not  interfere  with  the 
action  of  associations  or  committees  ap- 
pointed to  settle  controversies  submitted  to 
them  under  rules  and  regulations  of  the 
association,  yet,  where  it  is  admitted  that 
the  committee  has  acted  without  authority 
of  law,  and  contrary  to  the  rules  governing 
the  society,  in  expelling  a  member,  the 
judgment  is  void  and  may  be  set  aside  in 
equity.  And  reference  is  made  to  the  case 
of  People  ex  rel.  Keefe  v.  Women's  Cath- 
olic 0.  F.  162  111.  78,  44  N.  E.  401,  to  the 
effect  that  the  interference  of  equity  to 
grant  relief  in  cases  of  this  character  will 
never  be  justified  unless  the  exerciae  of 
45  L.R.A.(N.8.) 


the  power  complained  of  has  been  without 
jurisdiction,  or  marked  by  gross  injustice 
and  unfairness.  From  this  it  would  ap- 
pear that  the  doctrine  of  Illinois,  as  as- 
serted in  this  case,  is  that  equity  will  not 
interfere  in  behalf  of  a  complaining  mem- 
ber unless  he  shows  a  want  of  jurisdiction, 
or  a  case  of  irreparable  injustice  and  hard- 
ship in  the  proceeding  resulting  in  his  fine 
or  expulsion. 

In  England  there  is  an  act  precluding 
courts  from  entertaining  any  legal  proceed- 
ing instituted  for  the  object  of  directly  en- 
forcing or  recovering  damages  for  the 
breach  of  any  agreement  for  the  application 
of  the  funds  of  a  trade  union,  including 
agreements  to  provide  benefits  to  members, 
and  the  courts  are  also  forbidden  from  en- 
forcing any  agreements  or  rights  of  mem- 
bers where  the  association  is  imlawful.  If 
the  association  is  lawful,  the  right  of  a 
member  to  relief  from  unlawful  expulsion 
or  suspension  necessarily  depends  upon  the 
character  of  the  relief  sought.  If  a  mem- 
ber has  been  expelled  wrongfully,  he  cannot 
invoke  the  aid  of  the  courts  where  he  ex- 
pressly claims  to  be  entitled  to  participate 
in  the  property  and  effects  of  the  union,  in 
its  rights,  privileges,  and  benefits,  and  seeks 
an  injunction  to  restrain  the  defendants 
from  excluding  him  from  such  participa- 
tion, since  such  relief  comes  within  the 
terms  of  this  act.  Rigby  v.  Connol,  49  L.  J. 
Ch.  N.  S.  328,  L.  R.  14  Ch.  Div.  482,  42 
L.  T.  N.  S.  139,  28  Week.  Rep.  650. 

Where,  however,  a  member  is  threatened 
with  expulsion  on  grounds  not  justified  by 
the  rules  of  the  organization,  there  is 
nothing  in  his  act  which  prevents  him 
from  maintaining  an  action  to  restrain  the 
contemplated  wrong,  and  for  a  decree  or 
declaration  that  the  resolution  purporting 
to  expel  him  is  ultra  vires  and  void.  Os- 
borne V.  Amalgamated  Soc.  [1911]  1  Ch. 
540,  80  L.  J.  Ch.  N.  S.  315,  104  L.  T.  N.  S. 
267,  27  Times  L.  R.  289.  Nor  does  this  act 
preclude  relief  by  way  of  enjoining  the 
levying  of  ultra  vires  and  invalid  assess- 
ments, and  expulsion  for  failure  to  pay  the 
same.  Parr  v.  Lancashire  &  C.  Miners' 
Federation,  29  Times  L.  R.  235,   [1913]    1 
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207  Pa.  81,  63  L.RA.  534,  99  Am.  St.  Rep. 
783,  66  Atl.  327;  Piano  &  0.  Workers'  In- 
ternational Union  y.  Piano  &  0.  Supply  Go. 
124  ni.  App.  363;  Fidelity  &  C.  Co.  y.  Gib- 
son, 135  111.  App.  290. 

Messrs.  A.  S.  IJangille,  Daniel  li. 
Cruice,  and  O.  J.  C.  Wray,  with  Messrs. 
Crulce  &  liaiifi^llle,  for  defendants  in  er- 
ror: 

The  defendant  '^Local  Union  No.  73  had  a 
right  to  proyide  a  means  for  the  trial  and 
expulsion  of  the  complainant. 

People  ex  rel.  Rice  y.  Board  of  Trade,  80 
HI.  134;  People  ex  rel.  Keefe  y.  Women's 
Catholic  0.  F.  162  HI.  80,  44  N.  E.  401; 
Pitcher  y.  Board  of  Trade,  121  Dl.  412,  13 
N.  E.  187;  Ryan  y.  Cudahy,  157  HI.  118,  49 
L.RJ^.  363,  48  Am.  St.  Rep.  305,  41  N.  E. 


760;  Bostedo  y.  Board  of  Trade,  227  111.  90, 
81  N.  E.  42;  People  ex  rel.  Dodson  y.  Board 
of  Trade,  224  HI.  376,  79  N.  E.  611;  Green  y. 
Board  of  Trade,  174  HI.  585,  49  L.RA.  365, 
51  N.  E.  599. 

Equity  will  not  restrain  the  defendant 
association  and  its  officers  from  expelling 
the  complainant  for  a  yiolation  of  its  rulea 
and  by-laws. 

Bostedo  y.  Board  of  Trade,  227  HI.  90,  81 
N.  E.  42;  People  ex  rel.  Page  y.  Board  of 
Trade,  46  HI.  112;  Baxter  y.  Board  of  Trade, 
83  HI.  146;  Pitcher  y.  Board  of  Trade,  121 
111.  412,  13  N.  E.  187;  Board  of  Trade  v. 
Nelson,  162  HL  431,  63  Am.  St.*  Rep.  312, 
44  N.  E.  743;  Green  y.  Board  of  Trade,  174 
HI.  585,  49  L.RA..  366,  51  N.  E.  599;  Sturgea 
y.  Board  of  Trade,  86  HI.  441. 


Ch.  366,  82  L.  J.  Ch.  N.  S.  193,  108  L.  T. 
N.  8.  446,  [1913]  W.  N.  57. 

Nor  does  it  bar  a  member  of  a  trade 
union  who  has  been  unlawfully  expelled 
therefrom,  from  relief  by  way  of  a  declara- 
tion that  the  resolution  expelling  him  was 
ultra  vires  and  yoid,  and  an  injunction  re- 
straining the  association  and  its  officers 
from  acting  upon  and  enforcing  the  resolu- 
tion or  excluding  him  from  membership. 
Luby  y.  Warwickshire  Miners*  Asso.  [1912] 
2  Ch.  371,  81  L.  J.  Ch.  N.  S.  741,  107  L.  T. 
N.  S.  452,  28  Times  L.  R.  509,  [1912]  W.  N. 
194,  56  Sol.  Jo.  670. 

Compare  with  Mullett  y.  United  French 
Polishers'  London  Soc.  91  L.  T.  N.  S.  133, 
holding  that  this  act  precludes  the  courts 
from  relieving  a  member  from  an  alleged 
ultra  vires  and  illegal  fine,  or  from  enjoin- 
ing and  prohibitini:  a  labor  organization 
from  levying  it  or  invoking  any  penalties 
for  its  nonpayment.  The  court  reasons, 
What  do  the  complainants  want?  "They 
say  they  have  been  improperly  fined,  and 
that  if  they  pay  these  fines  they  will  be 
paying  something  that  they  ought  not  to 
pay.  If  the  plaintiffs'  contention  is  correct, 
the  trades  union  has  no  remedy  but  expul- 
sion. If  they  decline  to  pay,  the  society  can 
expel  them.  The  executive  committee  are 
disposed  to  do  that  which  they  may  do  if 
the  fine  is  lawful.  They  may  recede  from 
that  claim,  hut  they  may  visit  them  with 
some  penalties  and  disqualifications.  The 
plaintiffs  desire  the  court  to  say  that,  not- 
withstanding nonpayment  of  the  fines,  they 
shall  still  be  free  from  all  these  penalties. 
In  other  words,  that  they  shall  have  all  the 
advantages  of  the  society  without  paying 
the  fine, — that  is  they  are  asking  that  they 
shall  be  restored  to  their  complete  member- 
ship, notwithstanding  that  they  do  not  pay 
the  fine.  That  seems  to  me  to  be  a  relief 
that  the  legislature  had  thought  good  to 
say  the  court  should  have  no  jurisdiction 
to  grant.  It  seems  to  me  they  are  asking 
for  the  construction  and  enforcement  of  the 
rules." 

A  trade  union  having  branches  and  em- 
ploying delegates  is  not  a  criminal  associa- 
tion, with  the  affairs  of  which  the  courts 
45  L.R.A.(N.S.) 


are  forbidden  to  interfere  in  consequence 
of  its  character.  Luby  y.  Warwickshire 
Miners'  Asso.  supra. 

Mandamus. 

Where  a  proceeding  by  a  labor  organiza- 
tion in  disregard  of  the  jurisdictional  pro- 
vision in  relation  thereto  results  in  the  ex- 
pulsion of  a  member.  (People  ex  rel.  Dever- 
ell  y.  Musical  Mut.  Protective  Union,  118 
N.  Y.  101,  23  N.  E.  129;  Weiss  v.  Musical 
Mut  Protective  Union,  189  Pa.  446,  61> 
Am.  St.  Rep.  820,  42  Atl.  118;),  or  the 
sentence  of  expulsion  and  fine  is  beyond  the 
powers  of  the  association  (People  ex  rel. 
Doyle  v.  New  York  Benev.  Soc.  3  Hun,  361  ^ 
6  Thomp.  &  C.  85),  he  has  a  remedy  by 
mandamus  for  hia  reinstatement. 

Action  to  recover  fine  paid. 

Where  a  fine  is  illegally  imposed,  and  the 
remedies  provided  by  the  organization  have 
been  exhausted,  if  the  member,  through 
duress,  pays  the  fine  under  protest,  he  may 
subsequently  sue  the  organization  at  law 
and  recover  the  amount  thus  paid.  Fuerst 
v.  Musical  Mut.  Protective  Union,  95  N.  ¥• 
Supp.  155. 

Action  for  damages. 

Where  a  labor  union  unwarrantably  sen- 
tences a  member,  to  pay  a  fine,  and  expels 
him  from  the  union  for  failure  to  pay  it, 
and  withdraws  his  membership  card,  in- 
tending thereby  to  procure  his  discharge 
from  his  employment,  and  this  result  en- 
sues as  a  natural  and  proximate  result  of 
the  act,  thereby  injuring  the  expelled  mem- 
ber, he  has  a  right  of  action  to  recover  for 
such  injuries  from  the  association  and  mem- 
bers taking  an  active  part  in  the  proceed- 
ings complained  of.  Brennan  v.  United 
Hatters,  73  N.  J.  L.  729,  9  L.R.A.  (N.S.) 
2.54,  118  Am.  St.  Rep.  727,  65  Atl.  165,  9 
Ann.  Cas.  698.  To  the  same  effect,  see 
Blanchard  v.  Newark  Joint  Dist.  Council, 
77  N.  J.  L.  389,  71  Atl.  1131. 

And  see  Connors  y.  Connolly  (Conn.)  80 
Atl.  600,  post. 

And  where  unlawfully  suspended,  he  may 
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Equity  will  not  interfere  with  the  dis- 
ciplinary powers  of  a  voluntary  association. 

Otto  V.  Journeymen  Tailors*  Protective 
&  Benev.  Union,  75  Cal.  308,  7  Am.  St.  Rep. 
156,  17  Pac.  217;  Savannah  Cotton  Exch.  v. 
State,  54  Ga.  668;  People  ex  rel.  Keefe  v. 
Women's  Catholic  O.  F.  162  HI.  86,  44  N.  E. 
401. 

It  must  appear  from  the  bill  of  complaint 
that  complainant  will  suffer  an  irreparable 
injury  from  the  acts  sought  to  be  re- 
strained. 

Williams  v.  Harper,  127  111.  App.  619; 
Johnson  v.  Kier,  3  Pittsb.  204;  Henderson  v. 
Flanagan,  75  111.  App.  283;  Chicago  City  R. 
Co.  V.  General  Electric  Co.  74  HI.  App.  465. 

Mere  allegation  that  complainant  will  be 
prejudiced  is  not  sufficient. 

Elser  V.  Gross  Point,  223  111.  230,  114  Am. 
St.  Rep.  326,  79  N.  E.  27;  South  Park  v. 
Farson,  119  111.  App.  337;  Chicago  v.  Far- 
son,  118  111.  App.  291. 

The  facts  set  forth  in  the  bill  of  com- 
plaint are  not  sufficient,  so  that  the  court 
could  draw  the  conclusion  that  an  irrepar- 
able injury  would  result  to  the  complainant. 

Chicago  City  R.  Co.  v.  General  Electric 
Co.  74  ni.  App.  465;  Rabinovich  v.  Reith, 
120  111.  App.  409;  Chicago  v.  Farson,  118 
in.  App.  291 ;  Elser  v.  Gross  Point,  223  111. 
230,  114  Am.  St.  Rep.  326,  79  N.  E.  27; 
Williams  v.  Harper,  127  111.  App.  619. 

Vlckers,  J.,  delivered  the  opinion  of  the 
court: 
Charles    F.    Engel    filed    a    bill    in    the 

sue  for  damages  thereby  occasioned  him. 
(Connell  v.  Stalker,  21  Misc.  609,  48  N.  Y. 
Supp.  77;  Cotton  Jammers  &  Longshore- 
men's Aaso.  v.  Taylor,  23  Tex.  Civ.  App. 
367,  56  S.  W.  553) ;  or  he  may  sue  an 
officer  of  the  association  for  damages  for 
procuring  his  discharge  in  an  attempt  to 
enforce  payment  of  the  fine  (Conway  v. 
Wade  [1909]  A.  C.  506,  101  L.  T.  N.  S. 
248,  26  Times  L.  R.  779,  78  L.  J.  K.  B.  N.  S. 
1025,  53  Sol.  Jo.  754) ;  and  an  expelled 
member's  right  of  action  for  damages  al- 
ready accrued  to  him  by  reason  of  the 
wrongful  expulsion  is  not  affected  by  the 
fact  that  he  subsequently  appealed  from 
the  order  imposing  the  line  and  suspension. 
(Blanchard  v.  Newark  Joint  Dist.  Council, 
supra). 

And  where  the  relation  of  principal  and 
agent  exists  between  the  local  branch  or 
union  and  a  national  organization,  the  ac- 
tion for  damages  may  be  against  the  latter 
for  the  action  of  the  former  in  unlawfully 
expelling  the  plaintiff.  Schouten  v.  Alpine, 
77  Misc.  19,  137  N.  Y.  Supp.  380. 

Where  the  petition  for  damages  is  based 
upon  the  wrongful  deprival  of  the  use  of 
the  plaintiff's  tools  and  the  interference 
with  his  right  to  continue  in  his  employ- 
ment, it  is  defective  if  it  fails  to  disclose 
in  what  manner  the  plaintiff  was  deprived 
45  L.R.A.(N.S.) 


circuit  court  of  Cook  county  against  the 
Amalgamated  Sheet  Metal  Workers'  La- 
bor Union  No.  73,  International  Alliance 
(hereinafter  referred  to  as  the  union), 
and  Thomas  Redding,  president,  Thomas 
Walsh,  business  agent,  and  other  persons, 
officers  and  members  of  committees  and 
boards  of  the  union,  for  an  injunction  re- 
straining the  defendants  from .  enforcing,  or 
attempting  to  enforce,  a  fine  which  had 
been  imposed  upon  the  complainant  by  said 
union  for  an  alleged  violation  of  the  rules 
of  the  union  for  the  alleged  misuse  of  the 
union  label  on  nonunion  furnace  stacks. 
Complainant  having  filed  with  his  bill  an 
affidavit  that  his  rights  would  be  unduly 
prejudiced,  if  the  injunction  prayed  for  be 
not  issued  immediately,  obtained  a  tempo- 
rary injunction  without  notice.  Some  of 
the  defendants  appeared  and  filed  a  demur- 
rer to  the  bill,  both  general  and  special. 
The  union  and  Charles  Shank,  who  is  made 
a  defendant  and  described  as  "business 
agent"  of  the  union,  filed  an  answer  and  a 
motion  to  dissolve  the  temporary  injunc- 
tion; but  the  cause  was  set  down  for  hear- 
ing upon  the  demurrer  of  the  other  defend- 
ants, and  the  cause  was  finally  disposed  of 
on  demurrer  and  without  reference  to  the 
answer.  Upon  the  hearing  of  the  demur- 
rer, the  same  was  sustained,  and  the  temp- 
orary injunction  dissolved;  and,  complain- 
ant electing  to  abide  by  his  bill,  it  was 
ordered  that  the  same  be  dismissed  for 
want  of  equity.  The  complainant  below 
prosecuted  an  appeal  to  the  appellate  court 

.       ,a 

of  the  use  of  his  tools,  and  how  his  suspen- 
sion affected  his  right  to  engage  in  remun- 
ative  labor,  or  prevented  him  from  obtain- 
ing employment.  Cotton  Jammers  &  Long- 
shoremen's Asso.  V.  Taylor,  supra. 

Where  a  member  unlawfully  expelled  sues 
for  his  reinstatement  and  for  general  relief, 
and  a  judgment  for  his  reinstatement  is  en- 
tered, he  cannot  thereafter  maintain  an  ac- 
tion to  recover  damages  caused  bv  his  un- 
lawful expulsion.  Schmidt  v.  Weyell,  60 
Misc.  370,  113  N.  Y.  Supp.  630. 

Compare  with  Merscheim  v.  Musical  Mut. 
Protective  Union,  24  Abb.  N.  C.  252,  8  N.  Y. 
Supp.  702,  holding  that  in  an  action  by  an 
expelled  member  for  damages  caused  by  his 
unlawful  expulsion,  to  establish  the  unlaw- 
ful character  of  the  expulsion,  he  may  intro- 
duce in  evidence  a  judgment  in  his  favor 
a^inst  the  union  for  his  reinstatement.  The 
effect  of  the  judgment  as  a  bar  to  the  action 
for  damages,  however,  apparently  was  not 
raised  or  considered. 

Condition  precedent  to  relief  at  law  or  in 

equity. 

Although,  in  levying  a  fine,  the  executive 
committee  of  a  labor  union  may  have  acted 
illegally,  yet  their  action  is  valid  until  re- 
versed by  the  act  of  the  union,  and  a  com- 
plaining member,   when   he   learns   of   the 
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for  the  first  district,  and  that  court  has  af- 
firmed the  decree  below.  Upon  a  petition 
filed  for  that  purpose  in  this  court,  a  cer- 
tiorari has  been  sued  out  to  bring  the  rec- 
ord into  further  review  by  this  court.  The 
errors  assigned  question  the  ruling  of  the 
court  in  sustaining  the  demurrer,  dissolving 
the  injunction,  and  dismissing  the  bill. 

Plaintiff  in  error's  case,  as  stated  in  the 
bill,  is  as  follows:  He  alleges  that  in  1910, 
under  a  contract  with  the  Hess  Warming  & 
Ventilating  Company,  a  corporation,  be  in- 
stalled at  Nos.  4336  and  4338  Mozart  Street, 
in  the  city  of  Chicago,  four  furnace  stacks 
made  of  tin  pipe,  two  in  each  house,  and 
later  installed  for  the  same  parties  two  oth- 
er similar  furnace  stacks  at  No.  4340,  on 
said  street,  and  that  tlie  Hess  Warming  & 
Ventilating  Company  paid  him  for  his  serv- 
ices $26.  The  bill  alleges  that  the  stacks 
were  manufactured  and  furnished  to  plain- 
tiff in  error  by  the  Chicago  Furnace  Supply 
Company  under  an  order  from  the  Hess 
Warming  &  Ventilating  Company.  It  is  al- 
leged that  the  Chicago  Furnace  Supply  Com- 
pany was  then,  and  still  is,  operating  a  un- 
ion shop,  and  that  the  Hess  Warming  ^ 
Ventilating  Company  was  at  that  time,  and 
still  is,  operating  an  open  shop,  the  mean- 
ing of  which  is  that  the  former  company 
employs  only  union  labor,  while  the  latter 
employs  workmen  without  regard  to  the 
union.  The  bill  alleges  that  the  defendant 
in  error,  the  union,  issued  a  pamphlet  con- 
taining a  list  of  union  shops,  and  that  the 
Chicago  Furnace  Supply  Company  was  on 


said  list  as  a  union  shop.  The  pamphlet  is 
made  an  exhibit  and  filed  with  the  bill.  It 
is  charged  that  on  the  26th  of  March,  1910, 
under  the  direction  of  {he  business  agent 
(Shank)  of  the  imion,  a  strike  was  called 
against  the  buildings  in  which  plaintiff  in 
error  had  installed  the  furnace  stacks,  and 
that  the  lathers,  who  were  then  engaged  in 
working  on  said  houses,  ceased  working; 
that,  on  the  3l8t  of  March  following,  plain- 
tiff in  error  was  invited  to  appear  before 
the  executive  board  of  the  union  to  answer 
a  charge  brought  against  him,  in  which  he 
was  charged  with  a  misuse  of  labels  on  non- 
union furnace  stacks.  The  bill  shows  that 
plaintiff  in  error  appeared  in  obedience  to 
the  notice,  and  a  partial  hearing  was  had 
upon  said  charge;  that,  on  the  hearing, 
plaintiff  in  error  contended  that  the  furnace 
stacks  he  had  erected  were  manufactured 
by  a  union  shop,  and  that  he  was  not  guilty 
of  the  charges  brought  against  him ;  that,  at 
the  time  of  this  hearing,  the  strike  against 
the  houses  in  question  was  called  off,  and 
the  lathers  resumed  their  work;  that  the 
further  hearing  of  the  charges  against  plain- 
tiff in  error  was  postponed  until  the  8th  day 
of  April,  1910,  at  which  time  plaintiff  in  er- 
ror again  appeared,  and  again  insisted  that 
the  Chicago  Furnace  Supply  Company  was 
accredited  as  a  union  shop;  but  the  execu- 
tive board  found  against  plaintiff  in  error, 
and  found  that  the  Chicago  Furnace  Supply 
Company  was  not  a  union  shop,  and  that 
plaintiff  in  error  was  guilty  of  a  misuse  of 
union  labels  as  charged,  and  assessed  a  fine 


fine  assessed  against  him,  must  appeal  there- 
from, and  he  cannot  maintain  an  action  in 
equity  for  relief  until  he  has  exhausted  his 
remedy  in  the  society.  Burns  v.  Bricklayers' 
Benev.  k  Protective  Union,  27  Abb.  N.  C. 
20,  14  N.  Y.  Supp.  361.  And  see  Engel  v. 
Walsh. 

And  see  Harris  v.  Detroit  Typographical 
Union,  144  Mich.  422,  108  N.  W.  362,  hold- 
ing that  a  member  of  a  labor  association, 
in  becoming  a  member  thereof,  found  himself 
to  seek  redress  for  an  unlawful  or  unreason- 
able sentence  by  the  local  branch  through 
an  appeal  to  the  parent  branch,  and  to  sub- 
mit to  the  incidents  of  an  appeal  actually 
taken,  including  the  suspension  from  his 
privileges  as  a  member  of  the  association, 
and  hence  he  cannot  invoke  equitable  aid, 
although  he  alleges  that  the  proceedings 
which  resulted  in  his  fine  and  suspension 
were  taken  without  jurisdiction. 

However,  to  maintain  an  action  to  be  re- 
instated and  to  prevent  the  organization 
from  interfering,  or  attempting  to  interfere, 
with  the  complaining  member's  obtaining 
employment  at  his  trade,  and  to  recover 
damages  already  sustained  by  him  by  rea- 
son of  his  suspension,  it  is  not  necessary 
that  the  suspended  member  should  exhaust 
his  remedies  within  the  association  bv  an 
appeal,  where  he  is  suspended  irregularly 
45  L.R.A.(N.S.) 


and  without  jurisdiction,  and  he  is  denied 
access  to  the  papers  and  records  pertaining 
to  his  trial,  necessary  to  perfect  his  ap- 
peal, and,  as  a  prerequisite  to  his  appeal,  is 
required  to  pay  a  fine  for  the  nonpayment 
of  which  he  is  expelled,  and  the  prosecu- 
tion of  his  appeal  will  require  his  presence 
in  a  distant  city.  Corregan  v.  Hay,  94  App. 
Div.  71,  87  N.  Y.  Supp.  956. 

And  where  no  remedy  is  afforded  a  mem- 
ber expelled  without  jurisdiction  upon  the 
part  of  the  organization,  by  the  by-laws 
thereof,  he  may  at  once  invoke  the  aid  of 
the  courts.  Weiss  v.  Musical  Mut.  Pro- 
tective Union,  189  Pa.  446,  69  Am.  St.  Rep. 
820,  42  Atl.  118. 

And  it  is  unnecessary  for  a  member  to 
exhaust  his  remedy  within  the  organization, 
where  no  provision  is  made  for  his  trial  in 
relation  to  the  matters  as  to  which  he  was 
fined.  Schneider  v.  Local  Union,  116  La. 
270,  5  L.ILA.(N.S.)  891,  114  Am.  St.  Rep. 
549,  40  So.  700,  7  Ann.  Cas.  868. 

Tlie  right  of  action  for  damages  already 
accrued  to  an  expelled  member,  by  reason 
of  the  wrongful  expulsion,  is  not  affected  by 
the  fact  that  he  subsequently  appealed  from 
the  order  imposing  the  fine  and  suspension. 
Blanchard  v.  Newark  Joint  Dist.  Council, 
77  N.  J.  L.  389,  71  Atl.  1131.        A.  G.  S. 
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against  him  of  $100.  Plaintiff  in  error  fur- 
ther  alleges  that  no  labels  of  any  kind  were, 
in  fact,  used  upon  .said  furnace  stacks.  The 
bill  alleges  that  the  said  Chicago  Furnace 
Supply  Company  was  at  the  time,  and  still 
is,  a  union  shop. 

It  is  alleged  that  the  action  of  the  execu- 
tive board  in  assessing  a  fine  against  plain- 
tiff in  error  had  been  ratified  and  confirmed 
by  the  union,  and  that  said  union  had  or- 
dered that  no  more  union  labels  be  issued  to 
plaintiff  in  error  until  said  fine  was  paid, 
and  that  a  strike  would  be  called  upon  any 
job  upon  which  plaintiff  in  error  was  em- 
ployed, unless  the  fine  was  paid.  The  bill 
alleges  that  defendant  in  error  Walsh  stat- 
ed to  plaintiff  in  error,  after  the  hearing, 
that  the  fine  in  question  was  imposed  be- 
cause plaintiff  in  error  had  been  doing  work 
for  the  Hess  Warming  &  Ventilating  Com- 
pany, a  nonunion  shop.  The  bill  alleges  that 
plaintiff  in  error  tendered  to  the  union  his 
membership  dues,  which  the  union  has  re- 
fused to  receive,  and  that  it  also  refuses  to 
recognize  plaintiff  in  error  as  a  member  un- 
til he  has  paid  the  fine  of  $100.  It  is  charg- 
ed, in  general  terms,  that  the  whole  pro- 
ceeding in  connection  with  the  trial  and  the 
imposing  of  the  fine  was  unjust  and  wrong, 
and  that  the  same  was  intended  as  a 
means  of  preventing  plaintiff  in  error  from 
working  for  any  open  shop,  and  particu- 
larly from  being  employed  by  the  Hess 
Warming  &  Ventilating  Company.  It  is  al- 
leged that  these  acts  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  injury 
and  oppression  of  the  plaintiff  in  error,  and 
will  cause  him  irreparable  injury,  unless  re- 
fttrained  and  prevented  by  an  injunction. 
The  prayer  is  for  an  injunction  against  the 
union  and  its  officers  from  collecting,  or  at- 
tempting to  collect,  said  fine,  and  from  in 
any  way  interfering  with  plaintiff  in  error 
in  doing  any  further  work,  and  from  call- 
ing, or  in  any  way  aiding  and  directing,  a 
strike  against  plaintiff  in  error  because  of 
the  nonpayment  of  said  fine,  and  from  in- 
terfering, by  a  strike,  with  his  commencing 
and  completing  any  work  or  buildings  upon 
which  he  may  be  engaged,  and  from  in  any 
way  carrying  out,  or  attempting  to  carry 
out,  any  of  the  orders  of  said  union  against 
plaintiff  in  error  by  reason  of  the  nonpay- 
ment of  said  fine,  and  from  expelling  him 
from  membership  therein,  and  for  general 
relief. 

From  the  foregoing  statement,  which  em- 
bodies all  of  the  material  allegations  of 
the  bill,  it  is  apparent  that  plaintiff  in  er- 
ror is  seeking  to  invoke  the  jurisdiction  of  a 
court  of  equity  in  a  controversy  that  has 
arisen  between  him  and  the  union,  of  which 
he  is  a  member.  The  rights,  if  any,  which 
plaintiff  in  error  is  seeking  to  enforce,  are 
45  L.R.A.(N.S.) 


such  as  he  has  acquired  by  reason  of  his 
membership  in  the  union.  He  seeks  to  re- 
tain his  status  as  a  member,  with  all  rights 
incident  thereto,  without  the  payment  of 
the  fine  which  has  been  imposed  upon  him 
by  the  legally  constituted  authorities  of  his 
union.  It  is  not  charged  that  the  hearing 
before  the  executive  board  was  wanting  in 
any  requirement  prescribed  by  the  rules  of 
the  union.  The  effect  of  the  allegations  on 
this  point  is  that  plaintiff  in  error  was  er- 
roneously and  wrongfully  convicted,  and  he 
appeals  to  a  court  of  equity  for  the  pur- 
pose of  having  the  wrong  redressed.  The 
courts  have  frequently  been  called  upon  to 
restrain  voluntary  associations,  such  as 
churches,  lodges  of  various  kinds,  boards 
of  trade,  and  the  like,  from  expelling  mem- 
bers for  an  alleged  violation  of  some  rule 
or  regulation  of  the  association;  and  in 
such  cases  this  court  has  uniformly  re- 
fused to  sanction  the  practice  of  calling 
on  a  court  of  equity  to  adjust  disputes 
arising  between  such  associations  and  its 
members;  and,  in  the  board  of  trade  cases 
that  have  come  before  this  court,  it  has 
refused  jurisdiction  of  the  controversy  on 
the  ground  that  the  remedy  of  such  member, 
if  he  has  any,  is  in  a  court  of  law.  People 
ex  rel.  Page  v.  Board  of  Trade,  45  111.  112; 
People  ex  rel.  Rice  v.  Board  of  Trade,  80 
III.  134;  Baxter  v.  Board  of  Trade,  83  111. 
146;  Sturges  v.  Board  of  Trade,  86  111.  441; 
Board  of  Trade  v.  Nelson,  162  111.  431,  53 
Am.  St.  Rep.  312,  44  N.  E.  743;  Green  v. 
Board  of  Trade,  174  HI.  585,  49  L.RJi..  365, 
51  N.  E.  599.  In  People  ex  rel.  Rice  v. 
Board  of  Trade,  80  111.  134,  on  page  137, 
it  was  said:  "The  board  of  trade,  so  far 
as  we  can  see,  is  only  a  voluntary  or- 
ganization, which  its  charter  fully  empow- 
ers it  to  govern  in  such  mode  as  it  may 
deem  most  advisable  aud  proper.  It  has 
adopted  its  by-laws,  provided  a  forum  for 
their  enforcement,  which  has  acted  there- 
under, and  the  court  will  not  interfere  to 
control  its  action."  In  churches,  lodges, 
labor  unions,  and  other  like  voluntary  as- 
sociations, each  person,  on  becoming  a 
member,  either  by  express  stipulation  or 
by  implication,  agrees  to  abide  by  all 
rules  and  regulations  adopted  by  the  or- 
ganization. Bostedo  V.  Board  of  Trade, 
227  111.  90,  81  N.  E.  42.  Courts  will  not  in- 
terfere to  control  the  enforcement  of  by- 
laws of  such  associations;  but  they  will  be 
left  free  to  enforce  their  own  rules  and  reg- 
ulations by  such  means,  and  with  such  pen- 
alties, as  they  may  see  proper  to  adopt  for 
their  government.  The  case  presented  by 
plaintiff  in  error  in  his  bill  must  fall,  we 
think,  within  the  rule  announced  in  the 
foregoing  authorities. 
Plaintiff  in  error  contends  that  his  case  is 
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•distinguiflhable  from  the  line  of  cases  above 
referred  to,  and  that  it  falls  within  an  ex- 
ception that  is  pointed  out  to  the  general 
rale  in  Ryan  t.  Cudahy,  157  111.  108,  49 
L.RJIL.  353,  48  Am.  St.  Rep.  306,  41  N.  £. 
760,  where  this  court  held  that,  in  extreme 
•cases  of  unfairness  and  gross  injustice  in- 
flicted upon  a  member,  a  court  of  equity 
would  take  jiu'lsdiction.  That  was  a  bill 
for  an  injunction,  and  involved  the  right 
•of  a  member  of  the  Chicago  Board  of  Trade 
to  transact  business  as  a  member,  notwith- 
standing an  order  expelling  him  from  mem- 
bership, entered  without  jurisdiction,  and 
«8  a  result  of  a  proceeding  conducted 
•contrary  to  the  rules  and  regulations 
governing  the  board  of  trade.  It  was 
pointed  out  in  that  case  that  the  com- 
mittee hearing  the  complaint  had  refused  to 
hear  proper  evidence,  and  in  other  respects 
failed  to  proceed  in  accordance  with  the 
rules  adopted  for  the  government  of  the 
body;  and  these  facts  and  other  irregulari- 
ties showed  a  case  of  extreme  hardship  and 
gross  injustice;  which  was  admitted  by  the 
demurrer  to  the  bill.  This  court,  while  ad- 
hering to  the  general  rule  that  had  been 
•often  announced,  that  courts  of  equity 
would  not  interfere  with  the  action  of  as- 
sociations or  committees  appointed  to  set- 
tle controversies  submitted  to  them,  under 
rules  and  regulations  of  the  association, 
held  that  where  it  was  admitted,  as  in  that 
case,  that  the  committee  had  acted  without 
-authority  of  law,  and  contrary  to  the  rules 
governing  the  board  of  trade,  in  expelling 
41  member,  its  judgment  was  void,  and 
might  be  set  aside  in  equity.  That  case 
was  distinguished  in  People  ex  reL  Keefe 
V.  Women's  Catholic  0.  F.  162  111.  78,  44  N. 
E.  401,  and  it  was  again  said  that  courts 
-are  always  reluctant  to  interfere  with  the 
disciplinary  powers  of  voluntary  associa- 
tions, and  such  interferenoe  will  never  be 
justified,  unless  the  exercise  of  the  power 
'lias  been  without  jurisdiction  or  marked 
by  gross  injustice  and  unfairness." 

Recurring  again  to  the  averments  of  the 
bill,  it  will  be  noted  that  plaintiff  in  error 
has  made  no  attempt  to  set  out  the  by-laws, 
rules,  and  regulations  of  the  union,  nor  is  it 
•charged,  even  in  general  language,  that  his 
trial  was  dontrary  to  the  prescribed  proce- 
dure for  such  hearings.  It  does  appear  from 
the  bill  that  a  formal  charge  was  lodged 
Against  him;  that  he  had  written  notice  of 
the  time  and  place  when  and  where  a  hear- 
ing would  be  had;  and  that  he  appeared  be- 
fore the  executive  board  and  participated  in 
the  hearing.  He  presented  his  side  of  the 
•controversy  to  the  board.  Since  it  is  not 
Averred  in  the  bill  that  this  board  was  not 
the  proper  tribunal  to  hear  the  charge,  nor 
that  its  proceedings  were  contrary  to  the 
43  L.R.A.(N.S.) 


provisions  of  the  rules  of  the  union,  it  must 
be  assumed  that  the  hearing  was  before  the 
proper  authority,  and  that  the  proceedings 
were  conducted  in  conformity  to  the  pre- 
scribed rules.  This  being  true,  it  cannot  be 
said  that  the  executive  board  had  no  juris- 
diction to  hear  said  charge.  Jurisdiction  is 
by  legal  implication  admitted  by  plaintiff  in 
error.  Plaintiff  in  error  having  failed  to  set 
out  the  by-laws  and  regulations  of  the  un- 
ion, we  do  not  know  whether  he  has  ex- 
hausted all  of  his  remedies,  by  appeal  or 
otherwise,  within  the  union. 

If  there  is  a  by-law  permitting  plaintiff 
in  error  to  appeal  to  some  reviewing  body 
from  the  decision  of  the  executive  board, 
clearly  he  would  have  no  standing,  in  any 
event,  in  a  court  of  equity,  until  he  had 
exhausted  the  remedies  provided  by  his  as- 
sociation for  the  redress  of  his  supposed 
grievance.  The  bill  was  clearly  defective  in 
failing  to  show  what  the  by-laws  and  reg- 
ulations of  the  union  are,  since,  without 
them,  no  court  can  determine  what  the 
rights  of  the  member  are.  The  bill  is  also 
defective  in  that  it  fails  to  show  a  want  of 
jurisdiction,  or  a  case  of  such  irreparable 
injustice  and  hardship  as  to  warrant  the 
interposition  of  a  court  of  equity. 

The  demurrer  was  properly  sustained  to 
this  bill.  The  judgment  of  the  Appellate 
Court  for  the  First  District  will  be  affirmed. 

Petition  for  rehearing  denied  April  4, 
1913. 


MICHIGAN  SUPR1:ME  COURT. 

JOHN  J.  LEARY,  Plff.  in  Err., 

V. 

HOUGHTON   COUNTY  TRACTION  COM- 
PANY. 

(171  Mich.  366,  137  N.  W.  226.) 

Trial  —  Jnry  —  negligence  in  oar  in- 
spection. 

1.  The  jury  must  determine  the  question 

Note.  —  Contributory  negligeotoe  rely' 
ing  on  presence  of  step  or  hand  hold 
on  engine  or  car. 

This  note,  as  indicated  in  its  title,  is 
limited  to  cases  where  an  employee,  in  at- 
tempting to  mount  or  dismount  from  a  car 
or  engine,  is  injured  because  of  the  absence 
of  an  appliance,  such  as  a  step  or  grab  iron, 
which  the  emplovee  did  not  know  was  miss- 
ing, but  would  nave  known  had  he  looked. 
Cases  involving  injuries  because  of  defects 
in  such  appliances  which  might  have  been 
discovered  had  the  employee  examined  the 
same  have  been  excluded. 

Such   cases   as   where   an   employee   but 
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of  negligence  in  inspecting  a  street  car, 
where  it  is  delivered  to  the  employees  for 
use,  with  a  step  used  to  gain  access  to  the 
top  of  the  car  gone. 

Master  and   servant  —  assumption  of 
risk  — -  absence  of  step. 

2.  The  doctrine  of  assumption  of  risk 
is  not  applicable  to  an  injury  to  the  con- 
ductor of  a  street  car  by  falling  from  the 
top  of  the  car  because  of  the  absence  of  a 
step  which  should  have  been  on  the  car  for 
use  in  descent  therefrom,  since  that  is  not 
one  of  the  risks  usually  incident  to  the 
employment. 

Same  —  contributory  negligence  — -  as- 
suming presence  of  step. 

3.  The  conductor  of  a  street  car  is  negli- 
gent in  relying  on  the  presence  of  a  step 
where  it  should  be,  and  attempting  to  use 
it  in  descending  from  the  top  of  the  car, 
when  the  most  casual  inspection  would 
have  disclosed  its  absence,  which  will  pre- 
vent his  holding  the  railroad  company  lia- 
ble for  injury  through  his  consequent  fall 
to  the  grouncl. 

(July  22,  1912.) 

ERROR  to  the  Circuit  Court  for  Houghton 
County  to  review  a  judgment  granting 
defendant's  motion  for  a  directed  verdict  in 
its  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  O'Brien  A  lieGendre,  for  plain- 
tiff in  error: 

The  mere  fact  that  plaintiff  might  have 
seen  the  defect  or  danger  if  he  had  looked, 
does  not  make  him  guilty,  of  contributory 
negligence  as  a  matter  of  law,  or  charge  him 
with  assumption  of  risk. 

Smith  v.  Dunham,  74  Mich.  310,  41  N.  W. 
933;  Cregg  v.  Chicago  &  W.  M.  R.  Co.  91 
Mich.  624,  52  N.  W.  62 ;  Balhoff  v.  Michigan 
C.  R.  Co.  106  Mich.  606,  66  N.  W.  692;  Mc- 
Lean V.  Pere  Marquette  R.  Co.  137  Mich. 
482,  100  N.  W.  748,  17  Am.  Neg.  Rep.  76: 
Nadau  v.  White  River  Lumber  Co.  76  Wis. 
120,  20  Am.  St.  Rep.  29,  43  N.  W.  1136; 
Eingartner  v.  Illinois  Steel  Co.  94  Wis.  70, 
34  L.R.A.  603,  59  Am.  St.  Rep.  869,  68  N. 
W.  664;  Beresford  v.  American  Coal  Co. 
124  Iowa,  34,  70  L.R.A.  256,  98  N.  W.  902; 
McDonald  v.  Michigan  C.  R.  Co.  132  Mich. 
372,  102  Am.  St.  Rep.  426,  93  N.  W.  1041; 
Gcveke  v.  Grand  Rapids  &  I.  R.  Co.  67  Mich. 
589,  24  N.  W.  676 ;  Thayer  v.  Flint  &  P.  M. 
R.  Co.  93  Mich.  156,  63  N.  W.  216;  Mc- 
Guire  v.  Spence,  91  N.  Y.  303,  43  Am.  Rep. 
668;  26  Cyc.  1216;  Luke  v.  Wheat  Min.  Co. 
71  Mich.  364,  39  N.  W.  11;  Adams  v.  Iron 
Cliffs  Co.  78  Mich.  271,  18  Am.  St.  Rep. 
441,  44  N.  W.  270;  Roux  v.  Blodgett  &  D. 
Lumber  Co.  85  Mich.  619,  13  L.R.A.  728,  24 
Am.  St.  Rep.  102,  48  N.  W.  1092 ;  Irvine  v. 
Flint  &  P.  M.  R.  Co.  89  Mich.  419,  60  N.  W. 
1008;  Pelton  v.  Schmidt,  104  Mich.  346,  63 
Am.  St.  Rep.  462,  62  N.  W.  652;  McDonald 


momentarily  forgot  that  a  step  was  missing 
are  included  in  note  to  Ergo  v.  Merced  Falls 
Gas  &  Electric  Co.  41  L.R.A.(N.S.)  79, 
entitled,  "Contributory  negligence  in  fail- 
ing to  remember  dangerous  conditions." 

And  cases  of  injury  because  of  employee's 
attempt  to  mount  or  dismount  from  car  or 
engine  by  means  of  defective  appliances 
not  intended  for  that  purpose  are  included 
in  note  to  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Murray,  16  L.R.A.(N.S.)  984,  under  the 
title,  "Liability  of  master  for  injury  to 
servant  in  using  appliance  for  purpose 
other  than  that  for  which  it  was  primarily 
intended;"  as  to  liability  of  master  for 
injuries  sustained  by  servant  in  taking  de- 
fective car  or  engine  to  a  shop  for  repairs, 
see  note  to  Southern  R.  Co.  v.  Lyons,  25 
.L.R.A.(N.S.)  335. 

While  no  case  has  been  found  presenting 
precisely  the  same  facts  as  Leabt  v.  Hough- 
ton County  Tbaotion  Co.,  a  few  cases 
closely  analogous  may  be  referred  to. 

Where  a  brakeman,  in  attempting  to 
pass  from  one  car  to  another  in  the  usual 
way  by  means  of  grab  irons  at  the  ends  of 
the  cars,  grasped  the  top  one,  and  stepped 
upon  the  next  lower  one,  but  because  of  the 
absence  of  the  others,  which  he  anticipated 
were  where  they  should  have  been,  fell  be- 
tween the  cars  and  was  killed,  it  was  held 
in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hempfling, 
45  L.R.A.(N.S.) 


—  Ark.  — ,  156  S.  W.  171,  that  he  was  not 
guilty  of  contributory  negligence.  The 
court  said :  "Under  the  evidence  it  was  cus- 
tomary for  cars  like  the  ones  under  con- 
sideration to  be  furnished  with  as  manv 
as  four  hand  holds  for  the  protection  of 
brakemen.  Hempfling  had  every  reason  to 
anticipate  that  these  hand  holds  had  been 
furnished.  He  had  no  opportunity  before  he 
started  upon  his  journey  to  ascertain  that 
they  had  not  been  provided,  nor  was  it  his 
duty  to  make  any  inspection  of  the  car 
to  ascertain  this  defective  condition  of  the 
cars.  Nor  was  it  such  an  open  and  obvious 
defect  that  he  was  bound  to  know  thereof. 
On  the  other  hand,  he  had  a  right  to  assume 
that  the  company  had  not  been  negligent  in 
providing  safe  appliances  for  doing  the 
character  of  work  that  he  was  called  upon 
to  do.  It  was  the  duty  of  the  inspector 
not  to  permit  defective  cars  to  go  into  the 
make-up  of  a  train." 

So,  where  the  handle  at  the  top  of  a  lad- 
der on  the  side  of  a  freight  car  had  been 
broken  off  long  enough  to  have  the  appear- 
ance of  an  old  break,  and  the  conductor,  in 
descending  the  ladder,  attempted  to  grasp 
the  handle,  and  would  have  caught  it  had 
it  been  in  its  place,  but  fell  and  was  killed, 
he  was  held  not  guilty  of  contributory  neg- 
ligence in  Richmond  &  D.  R.  Co.  v.  Moore, 
78  Va.  93. 
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V.  Michigan  C.  R.  Co.  108  Mich.  8,  62  N.  W. 
597;  Potter  v.  Detroit,  G.  H.  &  M.  R.  Co. 
122  Mich.  179,  81  N.  W.  80,  82  N.  W.  246; 
McCrum  v.  Well  &  Co.  126  Mich.  297,  84  N. 
W.  282,  9  Am.  Neg.  Rep.  69;  Jones  v.  Flint 
&  P.  M.  R.  Co.  127  Mich.  198,  86  N.  W. 
838;  DeCair  v.  Manistee  &  G.  R.  R.  Co.  133 
Mich.  578,  96  N.  W.  726;  Brown  v.  Stevens, 
136  Llich.  311,  99  N.  W.  12,  16  Am.  Neg. 
Rep.  101;  Clark  v.  Wolverine  Portland  Ce- 
ment Co.  138  Mich.  673,  101  N.  W.  846; 
Murphy  v.  Grand  Rapids  Veneer  Works,  142 
Mich.  677,  106  N.  W.  211;  Nichols  v.  Pere 
Marquette  R.  Co.  145  Mich.  643,  108  N.  W. 
1016;  Higgins  v.  Peninsular  Portland  Ce- 
ment Co.  162  Mich.  390,  116  N.  W.  397; 
Kaukola  v.  Oliver  Iron  Min.  Co.  169  Mich. 
689,  124  N.  W.  691;  Milbourne  v.  Arnold 
Electric  Power  Station  Co.  140  Mich.  316, 
70  L.R.A.  600,  103  N.  W.  821;  Lent  v.  New 
York  C.  &  H.  R.  R.  Co.  120  N.  Y.  467,  24 
N.  £.  663,  5  Am.  Neg.  Cas.  315;  Lee  v.  Elec- 
tric Light,  Heat  &  P.  Co.  140  Pa.  618,  21 
Atl.  405;  McGuire  v.  Little,  —  R.  L  — ,  13 
Atl.  108;  Northern  P.  R.  Co.  v.  Mortenson, 
11  C.  C.  A.  336,  27  U.  S.  App.  313,  63  Fed. 
530;  Payne  v.  Reese,  100  Pa.  301 ;  Kane  v. 
Northern  C.  R.  Co.  128  U.  S.  91,  32  L.  ed. 
339,  9  Sup.  Ct.  Rep.  16;  Smith  v.  Thomson- 
Houston  Electric  Co.  188  Mass.  371,  74  N. 
E.  664;  Virginia  Portland  Cement  Co.  v. 
Luck,  103  Va.  427,  49  S.  E.  677 ;  Whatley  v. 
Zcnida  Coal  Co.  122  Ala.  118,  26  So.  124; 
Johnson  v.  Field-Thurber  Co.  171  Mass.  481, 


61  N.  E.  18,  4  Am.  Neg.  Rep.  498;  Gomea 
v.  New  Bedford  Cordage  Co.  187  Mass.  124, 
72  N.  E.  840;  Fox  v.  Jacob  Dold  Packing  Co. 
96  Mo.  App.  173,  70  S.  W.  164;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Quay,  27  Tex.  Civ.  App. 
616,  66  S.  W.  219. 

Mr.  Allen  F.  Rees,  for  defendant  in 
error: 

There  is  no  evidence  of  any  negligence  on 
the  part  of  the  defendant. 

Miller  v.  Chicago  &  G.  T.  R.  Co.  90  Mich. 
230,  61  N.  W.  370. 

An  employee  cannot  recover  from  the  em- 
ployer by  reason  of  any  defects  which  might 
have  been  discovered  by  the  exercise  of  due 
and  reasonable  care  and  caution,  and  the 
use  of  his  faculties. 

Bailey,  Personal  Injuries,  §  338;  4  Thomp. 
Neg.  §§  4643,  4644. 

Plaintiff  assumed  the  risk  arising  from 
the  alleged  defect. 

Bradburn  v.  Wabash  R.  Co.  134  Mich.  576, 
96  N.  W.  929;  Balhoff  v.  Michigan  C.  R.  Co. 
106  Mich.  606,  65  N.  W.  592;  Bauer  v.  Amer- 
ican Car  &  Foundry  Co.  132  Mich.  637,  94 
N.  W.  9;  Ragon  v.  Toledo,  A.  A.  &  N.  M.  R. 
Co.  97  Mich.  265,  37  Am.  St.  Rep.  330,  6ft 
N.  W.  612. 

Plaintiff  was  guilty  of  contributory  negli- 
gence. 

Bradburn  v.  Wabash  R.  Co.  134  Mich.  679, 
96  N.  W.  929;  Ragon  v.  Toledo,  A.  A.  &  N. 
M.  R.  Co.  97  Mich.  274,  37  Am.  St  Rep. 
336,  66  N.  W.  612. 


But,  where  a  railway  employee  attempted 
to  board  an  engine  which  was  backing  to- 
ward him,  by  stepping  on  the  rear  foot- 
board, and  fell  under  the  wheels  because 
of  the  absence  of  the  rear  hand  rail  which 
had  been  torn  off  the  previous  night,  it  was 
held  in  Cunningham  v.  Chicago,  M.  &  St. 
P.  R.  Co.  5  McCrary,  465,  17  Fed.  882, 
that  the  act  of  so  attempting  to  board  the 
engine  was  clearly  a  case  of  gross  contribu- 
tory negligence,  warranting  the  verdict  to 
be  set  aside.  In  this  case  the  deceased 
could  have  boarded  the  engine  at  the  side 
or  rear  with  perfect  safety;  and  the  court 
proceeded  upon  the  theory  that,  if  a  man 
voluntarily  and  unnecessarily  puts  himself 
into  a  dangerous  position  where  there  are 
other  positions  that  he  may  take,  in  con- 
nection with  the  discharge  of  his  duty,  that 
are  safe,  he  cannot  recover  damages  for  that 
injury  to  which  he  has  contributed  by  his 
own  negligence. 

In  Greaser  v.  Chicago,  R.  I.  &  P.  R.  Co. 
93  111.  App.  476,  a  switchman,  in  attempt- 
ing to  mount  an  approaching  car  after 
dark  with  lighted  lantern  on  his  arm, 
jumped  upon  the  brake  beam  and  made  a 
grab  for  the  hand  holds,  but  failed  to  grasp 
anything,  and  fell  between  the  rails,  re- 
ceiving the  injury  complained  of.  There 
was  a  dispute  as  to  whether  the  car  was 
equipped  with  hand  holds.  The  court  said: 
45  L.R.A.(N.S.) 
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I  He  knew  nothing  of  the  car  when  he  tried 
.  to  board  it,  and  has  never  seen  it  since. 
His  statement  that  there  were  no  grab  irons 
was  simply  an  inference  drawn  from  tho 
fact  that  he  failed  to  catch  any  when  he 
reached  out  his  hands  for  them.  Three  wit- 
nesses, however,  who  examined  the  car 
shortly  afterward,  swore  that  it  was 
equipped  with  hand  holds  at  the  end  and 
a  ladder  with  iron  rungs  on  the  side.  The 
examination  by  these  witnesses  was  made 
specially  for  the  purpose  of  determining 
whether  the  car  was  so  equipped.  Even  if 
it  be  admitted  that  under  sucn  a  condition 
of  the  evidence  there  was  sufficient  question 
as  to  the  existence  of  the  hand  holds  or 
grab  irons  to  warrant  the  submission  of  the 
question  to  a  *jury,  yet,  when  all  the  evi- 
dence is  considered,  we  are  of  opinion  that 
the  action  of  the  plaintiff  in  error  at  the 
time  of  the  accident  was  so  reckless,  and 
taken  with  such  absolute  disregard  for  his 
own  safety,  that  he  could  not  in  any  event 
recover  in  this  suit.  There  was  no  evidence 
in  this  case  upon  which  the  jury  could,  in 
the  eye  of  the  law,  reasonably  have  found 
in  favor  of  plaintiff  in  error,  and  should 
they  have  returned  such  a  verdict  it  must 
have  been  set  aside.  Such  being  the  case 
the  court  properly  directed  the  jury  to  find 
the  issues  against  the  plaintiff  in  error.'" 

J.  D.   C. 
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McAlTay,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plain- 
tiff to  recover  damages  for  personal  in- 
juries sustained  by  him  on  February  14, 
1908,  while  acting  as  conductor  on  one 
of  the  motor  cars  of  defendant,  a  Michigan 
corporation,  operating  an  electric  railway  in 
Houghton  county.  At  the  close  of  plaintiff's 
case,  counsel  for  defendant  moved  for  a  di- 
rected verdict  in  its  favor  on  the  ground  that 
from  the  most  favorable  view  of  the  evidence 
in  favor  of  plaintiff  it  shows  that  he  was 
guilty  of  contributory  negligence,  and  also 
that  the  accident  resulted  from  a  risk  as- 
sumed by  him.  By  an  agreement  between 
counsel  some  further  testimony  as  to  one 
matter  was  taken  by  plaintiff.  The  court 
then  granted  the  motion  and  instructed  a 
verdict  as  requested,  for  the  reason  that  in 
the  opinion  of  the  court  the  plaintiff  was 
guilty  of  contributory  negligence.  Upon 
such  verdict  a  judgment  was  duly  entered, 
and  plaintiff  has  removed  the  case  to  this 
court  by  writ  of  error  for  review. 

The  facts  briefly  stated  are:  That  plain- 
tiff, aged  twenty-eight  years,  had  been  em- 
ployed by  defendant  for  about  seven  years 
as  conductor  and  ■  inspector.  At  the  time  of 
his  injury  he  was  employed  as  a  conductor 
on  the  main  line  of  its  road  running  from 
Houghton  to  Red  Jacket,  passing  through 
Hancock  and  Laurium.  At  the  latter  place 
the  company  has  car  barns  and  car  inspec- 
tors. On  this  day  at  Laurium  there  were 
two  car  inspectors  at  the  bam  where  plain- 
tiff received  car  No.  16  at  about  6:30  a.  m. 
He  made  the  trip  to  Red  Jacket  at  the  north 
end  of  the  road  from  Laurium,  and  the 
proceeded  to  Houghton,  at  the  southern 
end,  without  mishap,  passing  through  Lau- 
rium and  Hancock.  When  at  Houghton,  he 
attempted  to  pull  down  the  trolley,  and  the 
rope  attached  to  it  broke  or  came  off,  mak- 
ing it  necessary  for  him  to  go  on  top  of  the 
car  to  attach  or  repair  the  rope.  For  the 
purpose  of  getting  up  or  down  to  and  from 
the  top  of  this  car,  an  iron  step  2  inches 
wide  and  3  inches  long  was  fastened  on  the 
back  of  the  car,  near  the  door  at  the  right 
as  you  enter.  The  step  on  tRis  car  was  2i 
feet  from  the  top.  The  top  of  the  car  may 
also  be  reached  by  stepping  on  the  hand 
hold  bar,  and  then  on  the  bars  across  the 
window,  going  up  in  that  way.  Plaintiff  on 
this  occasion  went  up  in  the  way  last  de- 
scribed, and,  having  repaired  the  trolley 
rope,  started  to  come  dov^i  by  way  of  the 
fltep  provided  by  defendant  for  that  pur- 
pose. He  took  hold  of  the  grab  irons  on 
the  roof  of  the  car  with  his  hands,  and, 
with  his  face  towards  the  car,  proceeded  to 
let  himself  down.  The  step  on  the  end  of 
45  L.R.A.(N.S.) 


the  car  was  not  there,  and  instead  of  landing 
upon  it  with  his  foot,  he  fell  to  the  ground. 
He  was  bruised  and  injured  on  his  shoulder, 
and  the  bones  of  the  ankle  of  his  right  foot 
were  displaced  and  fractured,  and  the  liga- 
ments ruptured,  causing  what  is  claimed  to 
be  a  permanent  injury. 

The  record  shows  that,  when  cars  were 
turned  in  at  night  at  the  barns,  it  was  the 
duty  of  the  conductor  to  report  all  def^ts, 
breaks,  etc.,  which  they  had  noticed  on  their 
runs.  It  was  the  duty  of  the  car  inspector 
to  inspect  the  cars  during  the  night,  and  get 
them  in  condition  to  run  before  they  went 
out  the  next  day.  Plaintiff  had  received 
this  car  from  one  of  the  inspectors  on  that 
morning,  and  had  not  noticed  the  absence  of 
this  step.  There  is  nothing  in  the  record 
to  show  what  caused  this  step  to  come  off 
or  to  be  broken  off  from  the  car,  or  when 
its  removal  occurred.  It  does  appear  that 
the  car  proceeded  on  this  trip  without  mis- 
hap before  plaintiff  was  injured. 

Much  attention  is  given  in  its  brief  to  de- 
fendant's contention  that  there  is  no  evi- 
dence in  the  case  of  the  negligence  of  the 
defendant,  and  "that  the  defect  claimed  by 
plaintiff  was  obvious  to  the  most  common 
understanding,  and  the  risk  arising  there- 
from was  therefore  one  which  was  assumed 
by  plaintiff  when  he  undertook  in  the  course 
of  the  employment  to  ascend  and  descend 
from  the  roof  of  the  car." 

We  do  not  think  that  from  this  record  it 
may  be  said  as  a  matter  of  law  there  was 
no  evidence  of  defendant's  negligence.  A 
reasonable  inference  might  be  drawn  from 
the  testimony  that  the  car  when  the  acci- 
dent occurred  was  in  the  same  condition  as 
when  received  from  the  inspector  at  the 
barn,  which  would  require  the  question  of  a 
reasonably  careful  inspection  to  be  sub- 
mitted to  the  jury. 

Our  opinion  is  that  the  question  of  as- 
sumed risk  of  the  employment  is  not  in- 
volved in  this  case.  Strictly  speaking,  the 
assumed  risks  of  an  employment  are  the 
risks  usually  incident  to  such  employment. 
Every  person  whose  negligent  acts  result  in 
injury  may  be  truly  said  to  have  assumed 
the  risk  of  such  injury,  but  such  assump- 
tion of  risk  has  no  relation  whatever  to  the 
doctrine  of  assumed  risk  which  arises  from 
the  contractual  relations  between  master  and 
servant.  An  interchangeable  use  of  terms 
in  the  decisions  of  this  and  other  courts  has 
given  rise  to  a  confusion  with  respect  to  as- 
sumption of  risk  and  contributory  negli- 
gence which  should  be  avoided.  In  some 
cases,  as  has  been  said,  they  may  be  in- 
separably connected,  but  in  this  instant  case 
it  appears  to  us  that  the  doctrine  of  as- 
sumed  risk    is   not   applicable.     The    only 
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fault  to  be  charged  to  plaintiff,  if  any,  is 
that  by  his  negligence  he  contributed  to  his 
injury.  In  our  opinion,  therefore,  the  only 
question  necessary  to  be  determiued  by  us 
is  whether  the  trial  court  erred  in  holding  i 
that  plaintiff  could  not  recover  because  of 
his  contributory  negligence. 

As  in  all  cases  where  a  verdict  is  in- 
structed against  a  plaintiff,  we  will  give  the 
evidence  in  this  case  the  most  favorable 
construction  for  plaintiff  it  will  bear.  Giv- 
ing the  plaintiff  the  full  benefit  of  the  rule 
above  stated,  we  must  determine  whether 
as  a  matter  of  law  we  should  say  he  was 
guilty  of  contributory  negligence.  It  ap- 
pears that  this  step  was  fastened  on  the 
end  of  the  car,  Uttle  higher,  if  any,  than 
the  head  of  an  ordinary  man,  and  in  plain 
view.  It  was  there  for  the  use  of  employees 
of  defendant  to  go  to  and  from  the  top  of 
the  car,  and  this  was  well  known  to  the 
plaintiff.  Plaintiff  did  not  use  this  way  on 
going  up,  but  undertook  to  ^o  to  the  top  of 
the  car  by  the  window  bars.  He,  how- 
ever, knew  when  he  was  about  to  undertake 
this  ascent  that  he  must  come  down  from 
the  car,  and  chose  this  way  of  coming  down, 
without  making  any  observation  or  taking 
any  notice  of  the  condition  of  this  appliance 
by  which  he  undertook  to  come  down,  when 
the  defect  complained  of  was  open,  obvious, 
and  apparent,  and  required  only  the  most 
ordinary  observation  and  notice  in  order  to 
give  him  full  knowledge  of  its  condition. 
The  discovery  of  this  defect  required  noth- 
ing in  the  way  of  what  may  be  called  an  in- 
spection, but  was  obvious  to  ordinary  ob- 
servation, or  even  the  most  casual  observa- 
tion. The  learned  trial  judge,  in  passing 
upon  the  question  said:  ''Now,  negligence 
is  simply  want  of  care.  That  is  all.  It  is 
not  something  that  a  man  does  intentionally 
or  actively,  and  with  deliberation  and  using 
his  will  to  perform  a  particular  act,  but  it 
simply  means  that  he  is  careless.  Now,  in 
applying  that  rule  to  this  case  what  are  the 
facts  T  Leary  was  an  experienced  employee 
of  the  street  car  company.  He  had  been  in 
its  employ  something  like  seven  years,  a 
greater  portion  of  that  time  as  conductor 
on  the  cars,  the  rest  of  the  time  as  an  in- 
spector. He  knew  all  about  the  cars.  That 
is,  how  they  should  be  when  they  were  on 
the  road  and  running.  He  knew  they  pro- 
vided, for  the  employees  in  ascending  to  the 
roof  of  th**  car  for  years  a  'foot  step/  as  he 
denominated  it  and  as  he  has  described  it. 
He  has  testified  that  that  step  was  situated 
about  the  height  of  his  head  as  he  stood  on 
the  platform  of  the  car.  That  is  the  door  of 
tb^  platform  from  which  he  started  to  go. 
The  time  of  the  accident  is  in  daylight.  The 
step,  from  his  testimony,  is  made  expressly 
45  L.R.A.(N.S.) 


for  the  use  of  employees  in  ascending  the 
car.  He  did  not  noUce  that  the  step  was 
lacking.  He  did  not  undertake  to  use  the 
step,  the  means  provided  by  the  company 
for  getting  on  top  of  the  car,  but  took  an- 
other way  which  he  preferred,  but  not  a  way 
provided  by  the  company,  and,  when  he  de- 
scended without  ascertaining  whether  the 
step  was  there  or  not,  he  came  down  in  the 
manner  that  has  been  detailed  to  you  by 
his  testimony.  Now,  I  think  that  there  can 
be  no  question  that  Leary  was  careless  in 
not  observing  whether  there  was  a  step  there 
or  not  at  the  time  he  went  on  the  car;  and 
he  certainly  was  careless  having  gone  up 
that  way,  by  undertaking  to  come  down 
from  the  car  in  a  way  different  from  the  one 
he  went  up,  in  not  ascertaining  whether  the 
step  was  there  when  he  came  down,  and 
therefore  I  direct  you  to  bring  in  a  verdict 
in  favor  of  the  defendant."  This  is  in  ac- 
cord with  the  weight  of  the  authorities 
relative  to  the  duty  to  discover  danger. 
"While  a  person  is  not  required  to  use  ex- 
traordinary care,  the  law  requires  of  him  a 
reasonable  exercise  of  his  faculties  to  ob- 
serve and  discover  danger.  Hence,  if  the 
defect  or  danger  is  visible  and  obvious,  the 
failure  of  a  person  to  discover  and  avoid  it 
amounts  to  contributory  negligence."  29 
Cyc.  613,  and  cases  cited. 

We  agree  with  the  conclusion  of  the  trial 
court  that,  as  a  matter  of  law,  the  plaintiff 
was  guilty  of  contributory  negligence. 

The  judgment  is  affirmed. 

Moore,  Ch.  J.,  and  Steere,  Brooke, 
Stone,  and  Ostrander,  JJ.,  concurred. 
Blair  and  Bird,  JJ.,  did  not  sit. 


N£W   JERSEY   COURT    OF   ERRORS 
AND  APPEALS. 

BENJAMIN  F.  DIUNPHEY,  Plff  in  Err., 

V. 

FARR    &     BAILEY    MANUFACTURING 

COMPANY. 

(83  N.  J.  L.  763,  86  Atl.  203.) 

Master  and  servant  —  promise  to  repair 
—  assumption  of  risk. 

Where  a  carpenter  using  a  small  circular 
saw  told  his  employer's  foreman  that  it 
"needed  setting;  he  could  do  nothing  vnth 

Headnote  by  White,  J. 

Note, '^  Effect  of  promise  to  repair  not 
made  with  reference  to  servani*a 
safety. 

Upon  the  general  question  of  the  rights 
of  a  servant  who  continues  work  on  the 
faith  of  his  master's  promise  to  remove  a 
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it/'  and  the  foreman  said,  "Well,  get  some- 
one to  set  it  for  you  (which  he  did),  and 
we  will  go  over  all  the  saws  on  Saturday," 
this  complaint  and  promise  so  obviously 
had  reference  to  the  work  to  be  turned  out 
by  the  saw,  and  not  to  an  increased  danger 
to  the  carpenter  using  it,  which  clearly  was 
not  contemplated  by  either  of  them,  that 
no  alteration  of  the  assumption  of  risk  rule 
resulted  therefrom. 

(Swayze,  Trenchard,  Minturn,  Kalisch,  and 
Bogert,  J  J.,  dissent.) 

(November  18,  1912.) 

ERROR  to  the  Camden  Circuit  of  the  Su- 
preme Court  to  review  a  judgment  of 
nonsuit   in   an  action   brought  to   recover 


damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence* 
Afl&rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  J.  Kraft  and  Howard 
Carrow,  for  plaintiff  in  error: 

Where  the  master  says  that  he  will  repair 
the  machine,  the  employee  is  entitled  to 
continue  to  operate  the  machine  until  the 
time  has  elapsed,  but  if,  after  the  time  the 
master  has  not  made  good  his  word,  and 
the  employee  continues  to  operate  the  ma- 
chine, the  employee  assumes  the  risk. 

Andrecsik  v.  New  Jersey  Tube  Co.  73  N. 
J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl.  719, 
9  Ann.  Cas.  1006,  20  Am.  Neg.  Rep.  414; 
Comer  v.  Meyer,  78  N.  J.  L.  469,  29  h.RJi, 
(N.S.)   697,  74  AtL  497;  Pankow  v.  Swift 


specific  cause  of  danger,  see  note  to  Illinois 
Steel  Co.  V.  Mann,  40  L.R.A.  781. 

Upon  the  question  of  the  liability  of  mas- 
ter for  breach  of  promise  to  remedy  con- 
ditions or  furnish  other  appliances  where 
they  are  already  reasonably  safe,  see  note 
to  Coin  V.  John  H.  Talge  Lounge  Co.  25 
L.RJL(N.S.)  1179. 

As  to  servant's  assumption  of  risk  of  de- 
fect in  simple  tool  which  master  has  prom- 
ised to  repair  or  replace,  see  note  to  Brou- 
seau  V.  Kellogg  Switchboard  &  Supply  Co. 
27  L.RJ^.(N.S.)   1062. 

It  is  a  general  rule  that  where  a  servant 
complains  of  a  defect  in  the  machinery  or 
place  of  work,  and  the  master  has  promised 
to  repair  the  same,  the  defense  of  assump- 
tion of  risk  cannot  be  relied  upon  by  the 
master.  'The  purpose  and  legal  effect  of 
a  promise  by  the  employer  to  repair  de- 
fective implements  or  machinery  is  to  re- 
lieve the  employee  of  the  assumption  by 
him  of  a  risk  that  he  would  otherwise  be 
chargeable  with."  Chicago  Bridge  &  Iron 
Co.  v.  Hayes,  91  111.  App.  269.  In  all  cases, 
however,  where  the  employee  relies  upon 
such  a  promise  to  repair,  it  is  necessary 
for  him  to  prove  that  a  promise  was  given, 
and  that  he  was  induced  by  the  promise  to 
continue  working.  See  4  Labatt,  Mast,  k 
S.  2d  ed.  §§  1343,  1345.  '  And  a  promise  to 
repair  cannot  be  said  to  be  the  inducing 
cause  of  the  servant's  remaining  in  the  em- 
ployment, unless  it  appears  that  the  prom- 
ise had  reference  to  the  safety  of  the  serv- 
ant. 

Consequently,  in  order  to  be  relieved  from 
the  application  of  the  principle  of  assump- 
tion of  risk,  the  courts  all  agree  that  the 
plaintiff  must  show  that  the  complaint  and 
promise  had  reference  to  the  servant's  own 
safety,  and  it  is  not  enough  to  show  a  com- 
plaint and  promise  if  they  had  to  do  only 
with  the  servant's  comfort,  or  the  amount 
or  quality  of  the  work  done,  or  even  with 
the  safety  of  third  persons. 

Gowen  v.  Harley,  6  C.  C.  A.  190,  12  U. 
S.  App.  674,  66  Fed.  973  (work  could  be 
done  more  easily  with  promised  tools) ; 
Tesmer  v.  Boehm,  58  111.  App.  609  (quality 
of  work  done)  ;  Chicago  Bridge  k  Iron  Co. 
45  L.R.A.rN.8.) 


V.  Hayes,  91  111.  App.  269  (mode  of  work 
was  disagreeable  and  inconvenient)  ;  Alton 
Roller  Mill.  Co.  v.  Bender,  112  111.  App. 
484  (obstruction  on  floor  interfered  with 
work  and  caused  loss  of  property) ;  Equi- 
table Powder  Mfg.  Co.  v.  Green,  109  111. 
App.  403  (dull  punch  in  cutting  press  left 
rough  edges  on  material  cut) ;  Althardt  v. 
Consolidated  Coal  Co.  155  111.  App.  364 
(easier,  and  not  safer,  job  was  promised) ; 
St.  Louis  &  S.  F.  R.  Co.  v.  Mealman,  78 
Kan.  496,   97   Pac.   381    (hand   car,   if   re- 

{)aired,  could  be  handled  more  convenient* 
y) ;  Loynes  v.  Loring  B.  Hall  Co.  194  Mass. 
221,  80  N.  E.  472  (quality  of  work  done) ; 
Cantwell  v.  John  Brennan  &  Co.  125  Mich. 
349,  84  N.  W.  299  (complaint  and  promise 
had  reference  only  to  efficiency  of  machin- 
ery) ;  Bodwell  V.  Nashua  Mfg.  Co.  70  N, 
H.  390,  47  Atl.  613;  International  &  G.  N. 
R.  Co.  V.  Turner,  3  Tex.  Civ.  App.  487,  23 
S.  W.  146  (yard  master  asked  for  more 
help  merely  to  facilitate  movement  of 
train);  Industrial  Lumber  Co.  v.  Johnson, 
22  Tex.  Civ.  App.  596,  55  S.  W.  362  (com- 
plaint  was  made  of  drawbar  of  car  only  in 
respect  to  its  efficiency) ;  Houston  v.  Owen, 
—  Tex.  Civ.  App.  — ,  67  S.  W.  788  (em- 
ployee thought  bridge  would  be  injured  if 
not  repaired) ;  Texas  &  P.  R.  Co.  v.  Nichols, 
41  Tex.  Civ.  App.  119,  92  S.  W.  411  (em- 
ployee at  station  complained  of  depot  plat- 
form as  being  unsafe  for  passengers)  : 
Primley  v.  Elbe  Lumber  &  Shingle  Co.  5.T 
Wash.  687,  102  Pac.  763  (contemplated 
change  in  sawmill  would  effect  saving  in 
time  and  lumber) ;  Kellett  v.  British  Co- 
lumbia Marine  R.  Co.  16  B.  C.  196  (ham- 
mer not  in  condition  to  do  work  effectively) , 
See  also  American  Tobacco  Co.  v.  Adams, 
137  Ky.  414,  125  S.  W.  1067,  where  a  re- 
covery was  denied  on  the  ground  that  there 
was  no  pretense  that  the  request  to  repair 
the  roof  and  the  floors  was  made  because  of 
any  apprehension  that  accident  or  injury 
might  follow  the  failure  to  repair. 

In  Shemwell  v.  Owensboro  &  N.  R.  Co. 
117  Ky.  556,  78  S.  W.  448,  it  was  held  that 
a  request  and  a  promise  to  repair  the  roof 
of  a  pump  house  would  not  deprive  the 
master  of  the  defenses  of  the  assumption 
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A  Co.  78  N.  J.  L.  532,  74  Atl.  669;  Towler 
V.  New  Jersey  Adamant  Mfg.  Co.  79  N.  J. 
L.  140,  74  Atl.  279,  21  Am.  Neg.  Rep.  214; 
Pavan  v.  Worthen  &  A.  Co.  80  N.  J.  L.  567, 
78  Atl.  658;  Fox  v.  Kinnear  Pressed  Radi- 
ator Co.  75  N.  J.  L.  716,  67  Atl.  1011; 
Mellon  V.  Victor  Talking  Mach.  Co.  82  N. 
J.  L.  441,  81  Atl.  766. 

Mr.  Lewis  Starr,  for  defendant  in  error: 
Plaintiff  complained  of  only  one  defect, 
which  was  remedied  at  once.  By  his  own 
conduct  therefore,  as  to  liability  of  injury 
from  that  as  well  as  any  other  imperfection 
obvious  to  him,  but  not  disclosed  to  his 
master,  he  assumed  the  risk. 

Tompkins  v.  Marine  Engine  &  Mach.  Co. 
70  N.  J.  L.  330,  58  Atl.  393,  16  Am.  Neg. 
Rep.  518;  Christensen  v.  Lambert,  67  N.  J. 


,  L.  341,  51  Atl.  702,  11  Am  Neg.  Rep.  206; 
Coyle  V.  Griffing  Iron  Co.  63  N.  J.  L.  609, 
47  LJEI.A.  147,  44  Atl.  665,  7  Am.  Neg.  Rep. 
94;  Andrecsik  v.  New  Jersey  Tube  Co.  73 
N.  J.  L.  664,  4  L.R.A.(N.S.)  913,  63  Atl. 
719,  9  Ann.  Cas.  1006,  20  Am.  Neg.  Rep.  414; 
Towler  v.  New  Jersey  Adamant  Mfg.  Co. 
79  N.  J.  L.  140,  74  Atl.  279,  21  Am.  Neg. 
Rep.  414;  Cantwell  y.  Brennan,  125  Mich. 
349,  84  N.  W.  299. 

White,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  to  review  the  judg- 
ment of  nonsuit  entered  by  the  supreme 
court  in  the  Camden  circuit. 

The  plaintiff,  a  carpenter  sixty-two  years 
old,  in  the  employ  of  defendant,  was  using 


of  risk  and  of  contributory  negligence,  where 
the  employee  was  injured  while  walking 
on  the  roof  to  extinguish  a  fire,  since  in 
such  a  case  it  could  not  be  reasonably 
claimed  that  the  promise  was  made  in  re- 
spect to  such  a  danger. 

In  Cantwell  v.  John  Brennan  ds  Co.  125 
Mich.  349,  84  N.  W.  299,  the  court  said: 
''The  rule  invoked  by  counsel  does  not  ap- 
ply where  neither  employer  nor  employed 
contemplated  any  addditional  danger  to  the 
servant  in  the  use  of  the  imperfect  ma- 
chinery, but  only  desired  to  make  the 
operations  more  effective  by  the  proposed 
■change." 

So,  in  St.  Louis  &  S.  F.  R.  Co.  v.  Meal- 
man,  78  Kan.  496,  97  Pac.  381,  it  was  said 
that  the  complaint  and  promise  are  im- 
material where  it  was  a  matter  of  indiffer- 
ence to  the  employee  whether  the  repairs 
were  made,  except  as  a  matter  of  con- 
venience. 

And  in  Althardt  v.  Consolidated  Coal  Co. 
155  111.  App.  364,  the  court  said:  "In  or- 
•der,  however,  for  the  servant  to  relieve  him- 
self of  the  assumption  of  the  risk  by  reason 
•of  such  a  promise,  it  must  appear  not  only 
that  the  master  made  such  a  promise,  but 
that  the  promise  was  made  and  accepted 
with  the  view  of  removing  a  possible  dan- 
^r  of  injury  to  the  employee  by  reason  of 
the  supposed  defect.  If  it  is  for  the  pur- 
pose only  of  making  the  work  less  difficult 
-to  the  employee,  or  more  profitable  to  him, 
or  of  enabling  him  to  do  more  work  or  bet- 
ter work,  it  will  not  have  the  effect  of  re- 
lieving the  employee  of  an  assumed  risk." 

And  in  Gowen  v.  Harley,  6  C.  C.  A.  190, 
.12  U.  S.  App.  544,  50  Fed.  973,  the  court 
-said:  "A  servant  who  is  employed  to  per- 
form a  simple  act  of  manual  labor,  the 
risks  of  which  are  obvious,  cannot  escape 
from  his  assumption  of  those  risks  by  proof 
that  the  master  promised  to  furnish  him 
tools  by  the  use  of  which  his  work  could 
he  done  in  a  different  way,  or  more  con- 
veniently, or  even  more  safely,  if  it  could 
be  done  with  reasonable  safety  without  the 
-tools." 

In  Alton  Roller  Mill.  Co.  v.  Bender,  112 
ni.  App.  484,  the  court  said:  "A  request 
A5  L.R.A.rN.S.) 


and  promise  with  reference  only  to  condi-. 
tions  affectine  the  work,  where  it  does  not 
appear  that  the  parties  had  in  mind  either 
danger  to  or  the  safety   of  the   employee 
doing  the  work,  will  not  suffice." 

In  Primley  v.  Elbe  Lumber  &  Shingle  Co. 
53  Wash.  687,  102  Pac.  763,  the  court  said 
that  it  was  the  effect  upon  the  servant,  and 
not  upon  his  employer,  that  was  the  test. 

In  Equitable  Powder  Mfg.  Co.  v.  Green, 
109  111.  App.  403,  where  the  complaining 
employee  was  injured  because  a  dull  punch 
left  ragged  edges  in  the  tin  that  was  being 
cut  out,  the  court  said:  "If  the  order  to 
continue  work,  with  a  promise  to  sliarpen 
the  punch,  was  made  by  the  superintendent 
without  notice  or  knowledge  that  the  work 
had  become  extra-hazardous  on  account  of 
the  punch  being  dull,  and  if  its  being  dull 
did  not  reasonably  suggest  to  a  reasonably 
competent  superintendent  that  on  this  ac- 
count the  work  had  become  extra-hazard- 
ous then  an  order  to  go  back  to  work  was 
not  a  waiver  of  an  assumption  by  appellee 
of  any  risk  on  account  of  the  punch  being 
dull." 

So,  also,  it  has  been  held  that  a  servant 
will  be  held  to  have  assumed  the  risk  of 
the  injury  although  he  made  a  general 
complaint  that,  unless  the  repairs  were 
made  ''someone  would  get  hurt,"  and  the 
master  promised  to  repair  the  same,  where 
it  is  not  shown  that  he  remained  in  the 
service  especially  relying  upon  such  prom- 
ise. Lewis  V.  New  York  &  N.  B.  R.  Co.  153 
Mass.  73,  10  L.R.A.  513,  26  N.  E.  431.  The 
court  said:  "No  case,  we  think,  has  gone 
so  far  as  to  hold  that  where  the  servant 
does  not  complain  on  his  own  account, 
and  continues  in  his  employment  with  full 
knowledge  of  the  risk,  he  can  recover  of  the 
master  because  the  latter,  when  the  defec- 
tive condition  was  called  to  his  attention  by 
the  servant,  gave  assurances  which  did  not 
induce  the  servant  to  remain,  that  the  de- 
fect should  be  remedied." 

On  the  other  hand,  in  Alkire  v.  Myers 
Lumber  Co.  57  Wash.  300,  106  Pac.  915, 
where  the  engineer  of  a  lumber  company 
who  was  injured  by  the  breaking  of  a  cable 
by  means  of  which  he  was  drawing  logs  had 
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a  tool  known  as  a  circular  saw,  which  was 
operated  by  steam  power  on  a  shaft  located 
below  the  surface  of  a  table,  so  that  the 
top  of  the  saw  extended  up  about  4  inches 
through  a  small  slit  in  the  top  of  the  table, 
and  so  that,  by  laying  a  board  upon  the 
table  and  pushing  it  against  the  saw  while 
it  revolved,  the  board  could  be  sawed  as  de- 
sired by  the  plaintiff  then  engaged  in  mak- 
ing boxes  and  frames  for  certain  concrete 
work  in  the  defendant's  factory.  The  work 
the  plaintiff  was  doing  was  such  as  he  was 
accustomed  to  do,  and  the  tool  he  was  using, 
the  circular  saw,  was  a  kind  of  tool  which 
he  had  been  well  accustomed  to  use  in  his 
trade.  At  the  time  the  accident  happened 
the  plaintiff  was  sawing  a  board  about 
3  feet  long  with  this  circular  saw,  and  was 
feeding  the  board  to  the  saw,  pushing  it 
from  him  with  his  right  hand,  and  holding 
it  down  on  the  table  with  his  left  hand, 
when  it  flew  up  at  the  end  furthest  from 
him,  by  reason,  as  he  says,  of  the  far  edge 
of  the  saw,  when  it  comes  up  through  the 
slit  in  the  top  of  the  table,  binding  in  the 
cleft  which  the  saw  had  made  in  sawing  the 
board,  and  causing  the  board  to  fly  up,  so 
that  the  plaintiff,  in  an  effort  to  hold  it 
down  and  prevent  its  coming  up  in  his  face, 
brought  his  left  hand  in  contact  with  the 
revolving  saw,  which  cut  off  two  fingers  and 
the  thumb  of  his  left  hand.  The  plaintiff 
was,  and  had  been,  using  this  saw  frequent- 
ly, as  he  did  his  other  tools,  and  he  was 
obviously  in  a  better  position  to  observe  the 
condition  of  the  tools  with  which  he  was 
working  than  anyone  else.  There  were  a 
number  of  other  saws  hanging  above  the 
table  before  him  for  him  to  select  from  and 
put  on  the  shaft  in  place  of  the  saw  in  use, 
should  it  become  desirable  for  any  reason 
for  him  to  change  it. 

This  being  the  situation,  it  is  urged  that 
the  defendant  became  liable  for  this  injury 
because  of  a  notice  given  by  the  plaintiff  to 
defendant's  foreman  that  the  saw  was  in 
bad  condition,  and  a  promise  by  such  fore- 


man to  have  it  fixed,  accompanied  by  a 
direction  to  the.  plaintiff  to  continue  using 
it  in  the  meantime.  The  evidence  to  sup- 
port this  contention  was  given  by  the  plain- 
tiff himself,  and  is  as  follows:  *'Well,  Mr. 
Tucker  and  I  was  running  the  saw  and 
ripping  out  some  stripe,  and  I  started  a 
strip  and  the  saw  commenced  to  bind,  and 
Billy,  the  foreman, — I  never  heard  his  last 
name, — he  came  in  and  I  said,  ^Billy,  I  can't 
use  that  saw.  I  think,  if  the  saw  was  set, 
it  would  have  more  opening  to  clear  the 
wood.'  He  said :  'Get  somebody  to  set  it  for 
you,  and  I  will  have  the  saws  fixed  up 
Saturday  afternoon.'  So  Mr.  Tucker  took 
the  saw  off  and  Mr.  Diehl  set  it  for  me.'' 
This  was  on  Thursday,  and  the  accident 
happened  on  the  Saturday  morning  follow- 
ing. Again,  on  cross-examination,  the  plain- 
tiff testified  that  he  said  to  the  foreman: 
"Billy,  I  can  do  nothing  with  this  saw.  It 
ought  to  be  set,  so  as  to  give  more  opening 
to  clear  the  wood."  And  the  foreman  an- 
swered :    "Well,  get  somebody  to  set  it." 

And  again,  on  redirect  examination: 

Q.  When  you  talked  to  the  foreman,  Billy, 
that  you  spoke  of,  what  was  it  you  said  to 
him,  what  did  you  complain  oft 

A.  That  saw  binding. 

Q.  And  was  there  anything  said  why  it 
was  binding  by  either  of  you  at  that  time? 

A.  At  that  time  I  told  him  I  thought  it 
ought  to  be  set;  it  would  cut  easier. 

Q.  What  did  he  say  to  that? 

A.  He  told  me  to  get  somebody  to  set  it 
for  me  if  I  didn't  want  to  do  it,  and  Frank 
Diehl  came  in  and  set  it. 

Q.  He  set  it? 

A.  Yes. 

And,  finally,  on  recross-examination : 
Q.  I  want  to  know  just  what  complaints 
you  made  to  Billy,  the  foreman,  about  that 
saw,  as  to  what  was  the  matter? 

A.  Yes;  I  understand.  I  said  to  Billy, 
"That  saw  needs  setting,"  and  Billy  said, 
"All  right,  get  somebody  to  set  it  for  you 


complained  that  unless  a  better  cable  should 
be  furnished  "someone  would  be  killed,"  it 
was  held  that  it  must  be  considered  that  the 
complaint  was  made  in  respect  to  his  own 
safety.  In  this  case  it  is  to  be  noted  that 
the  complaining  employee  was  himself  with- 
in the  zone  of  the  very  danger  complained 
of. 

Where  the  evidence  is  conflicting  as  to 
whether  the  complaint  and  promise  to  re- 
pair were  made  with  reference  to  safety,  and 
it  involves  a  consideration  and  weighing 
of  the  evidence,  the  question  is  for  the  jury. 
Illinois  Steel  Co.  v.  Mann,  197  III.  186,  64 
N.  E.  328,  affirming  100  111.  App.  367  (steel 
plate  in  floor  over  which  plaintiff  pushed 
buggies  canjing  steel  ingots  had  become 
warped) ;  Western  Electric  Co.  v.  Proc- 
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haska,  129  III.  App.  589  (screw  fastening 
spool  upon  which  wire  was  wound  was 
bent). 

Of  course,  the  mere  fact  that  a  servant 
has  complained  of  the  manner  in  which  a 
machine  worked  will  not  be  of  itself  suffi- 
cient to  charge  her  with  assumption  of  risk 
of  dangers  from  the  machine,  when  her  com- 
plaint had  reference  merely  to  the  character 
of  the  work  done  b^  the  machine,  and  she 
had  no  knowledge,  either  actual  or  construc- 
tive, that  the  machine  was  in  fact  danger- 
ous. Greenan  v.  Eggeling,  30  Pa.  Super.  Ct. 
253.  In  such  a  case,  the  point  discussed 
in  this  note  is  not  reached,  for  the  question 
here  discussed  pcpsupposes  the  servant's 
knowledge  of  the  danger.  W.  M.  G. 
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if  you  don't  want  to."  And  I  went  out  of 
the  shop  and  Frank  Diehl  came  in.  Frank 
Diehl  set  the  saw  for  me,  and  Tucker  took 
it  and  put  it  on. 

Q.  Was  there  anything  else  said  to  Billy, 
the  foreman,  by  youT 

A.  No;  only  Billy  said  before  he  went  out 
he  was  going  to  have  them  fixed  up  Satur- 
day afternoon,  when  there  wasn't  very  much 
sawing  to  be  done. 

Q.  Was  that  after  or  before  the  teeth  of 
the  saw  were  set  by  Diehl? 

A.  That  was  before. 

It  is  perfectly  evident  from  this  testimony 
that  what  the  plaintiff  had  in  mind  when  he 
complained  to  the  foreman,  and  what  the 
foreman  understood  from  the  complaint 
(for  that  is  exactly  what  it  said),  was  not 
that  the  saw  was  out  of  order  in  the  sense 
of  increasing  the  personal  danger  to  the  per- 
son operating  it,  but  that  it  was  not  in  con- 
dition to  do  the  work  as  rapidly  and  as 
efficiently  as  it  should.  The  complaint  was 
that  the  saw  "needed  setting^  in  order  for 
it  to  do  the  proper  amount  of  work  in  a 
proper  manner.  To  a  carpenter,  "setting  his 
saw*'  means,  with  reference  to  the  saw,  prac- 
tically the  same  thing  as  "sharpening  his 
ax"  means  to  a  woodsman  with  reference 
to  his  ax.  It  not  only  is  not  extraordinary 
or  unusual,  nor  a  defective  condition  in  the 
sense  in  which  that  term  is  customarily 
used,  particularly  with  reference  to  danger 
of  personal  injury,  but  it  is  something  of 
constant  occurrence,  and  is  incidental  to  the 
use  of  the  tool  in  its  normal  condition.  It 
becomes  necessary  to  "set"  a  saw  just  as  it 
becomes  necessary  to  "sharpen"  an  ax,  and 
for  the  same  reason,  namely,  because  it  be- 
comes dull  through  use.  AH  saws  have  to 
be  "set"  frequently  if  in  use,  just  the  same 
as  all  axes  in  use  have  to  be  frequently 
sharpened.  The  cutting  efficiency  of  a  saw 
results  from  the  fact  that  its  edge  is  shaped 
into  teeth  which,  when  drawn  across  the  ar- 
ticle to  be  sawed,  cut  a  cleft  out  of  that 
article  the  exact  width  of  the  thickness  of 
the  saw  at  its  cutting  edge.  If  the  teeth  of 
the  saw  remain  in  the  original  plane  of  the 
remainder  of  the  body  or  blade  of  the  saw, 
the  width  of  the  cleft  which  the  saw  mill 
cut  is  exactly  the  same  as  the  thickness  of 
the  blade  of  the  saw.  When  this  is  so,  ob- 
viously the  entire  blade,  in  revolving  or 
passing  through  the  cleft  made  by  the  saw, 
will  rub  against  the  sides  of  that  cleft, 
causing  friction,  and  preventing  the  saw 
from  doing  the  work,  which  friction,  of 
course,  will  increase  as  the  cleft  cuts  further 
into  the  article.  In  order  to  avoid  this 
situation,  the  teeth  of  the  saw  are  "set;" 
that  is,  every  alternate  tooth  is  bent  a  very 
45  L.R.A.(N5.) 


little  out  of  the  plane  of  the  blade  of  the 
saw  in  one  direction,  and  the  other  teeth 
are  bent  to  the  same  extent  in  the  opposite 
direction.  This  forms  a  wider  cutting  sur- 
face on  the  edge  of  the  saw,  and  consequent- 
ly a  wider  cleft  is  cut  into  the  article  being 
sawed,  so  that  the  body  of  the  blade  of  the 
saw  will  then  not  be  as  thick  as  the  cleft  is 
wide,  and  will  not  touch  its  sides.  The 
constant  tendency,  resulting  from  use  of  the 
saw,  however,  is  to  wear  and  bend  the  teeth 
back  toward  their  original  plane,  and  as  a 
result  the  first  bending  process,  called, 
"setting,"  must  be  repeated  from  time  to 
time  to  overcome  this  tendency. 

We  think,  therefore,  from  the  clearly  un- 
derstood meaning  of  the  language  used  in 
this  complaint  and  promise,  that  it  affirma- 
tively appears  that  neither  the  servant  nor 
the  employer  contemplated  anything  other 
than  the  effect  upon  the  quality  and  quanti- 
ty of  the  work  to  be  produced,  and  that 
such  a  thing  as  a  thought  of  any  additional 
personal  danger  to  the  servant  is  expressly 
negatived  by  the  substance  of  the  com- 
plaint. It  seems  to  us  the  same  as  if  a  man 
employed  to  chop  wood  had  gone  to  his  em- 
ployer and  said,  "This  ax  is  dull.  I  cannot 
do  anything  with  it.  It  needs  grinding;" 
and  the  employer  had  said,  "Well,  whet  it 
up  on  the  whetstone  the  best  you  can,  and 
I  will  have  it  ground  Saturday  afternoon." 
Certainly  this  complaint  and  this  promise 
could  not,  by  any  possibility,  be  construed 
as  having  reference  to  anything  but  the 
efficiency  of  the  ax  in  performing  the  work 
of  cutting  the  wood. 

Mr.  Labatt  deduced  from  Tesmer  v. 
Boehm,  58  III.  App.  609,  and  Chicago  Bridge 
&  Iron  Co.  v.  Hayes,  91  111.  App.  269,  the 
proposition  that  "the  general  rule  as  to  the 
effect  of  a  promise  [to  repair,  etc.]  has  no 
application  to  a  case  where  neither  the 
master  nor  the  servant  contemplated  any 
additional  danger  to  the  servant  in  the  use 
of  the  defective  instrument,  but  only  imper- 
fections in  the  work  done  with  it."  1  Labatt,. 
Mast.  &  S.  §  422,  note  8.  This  principle  was 
applied  in  Balle  v.  Detroit  Leather  Co.  73^ 
Mich.  158,  41  N.  W.  216,  and  also  in  Inter- 
national &  G.  N.  R.  Co.  V.  Turner,  3  Tex. 
Civ.  App.  487,  23  S.  W.  146.  Mr.  Justice 
Parker  in  the  opinion  of  this  court  in 
Towler  v.  New  Jersey  Adamant  Mfg.  Co.  7^ 
N.  J.  L.  147,  74  Atl.  279,  21  Am.  Neg.  Rep. 
214,  in  distinguishing  that  case  from  the 
cases  above  mentioned,  called  attention  to 
the  fact  that  in  all  of  those  cases  it  affirma- 
tively appeared  from  the  notification  itself,, 
that  it  was  given  in  the  interest  of  the 
work,  and  not  with  reference  to  a  condition 
of  increased  personal  danger  to  the  servant. 
We  think  that  in  the  present  case  a  like 
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purpose  of  the  notification  affirmatively  ap- 
pears from  the  notification  itself,  and  that 
the  learned  trial  judge  properly  entered  a 
nonsuit. 

No  consideration  has  been  given  to  the 
question  of  whether  or  not  the  act  of  1909 
(P.  L.  p.  114),  entitled  "An  Act  to  Extend 
and  Regulate  the  Liability  of  Employers  for 
Injury  or  Death  to  Employees  in  Certain 
Cases,"  might  have  any  bearing,  because  it 
appears  that  the  notice  which,  by  the  terms 
of  the  act,  must  be  given  in  order  to  in- 
voke its  application,  was  not  given  in  this 
case. 

The  judgment  is  affirmed. 

Swayze,  Trenchard,  Mintum,  Ka- 
lisch,  and  Bogert,  JJ.,  dissent. 

Swayze,  J.,  dissenting  (filed  November 
18,  1912,  —  N.  J.  — ,  86  Atl.  1103)  : 

My  dissent  is  upon  the  ground  that  the 
case  is  within  the  provisions  of  §  3  of  the 
act  of  1909  (Comp.  Stat.  p.  3043,  pL  91), 
und  that  the  court  was  thereby  required  to 
submit  the  question  to  the  jury.  I  am  au- 
thorized to  say  that  Mr.  Justices  Trench- 
ard,  Mintum,  and  Kalisch  and  Judge 
Bogert  concur  in  this  view. 


OKIiAHOMA    SUFRKMS    COURT. 

PERRY     PUBLIC    LIBRARY    ASSOCIA- 
TION  et  al.,  Plflfs.  in  Err., 

V. 

JAMES  LOBSITZ  et  al. 

(  —  Okla.  — ,  130  Pac.  919.) 

A]vpeal  —  denial  of  temporary  injnnc- 
'   tion. 

1.  By  reason  of  §  6067,  Comp.  Laws  1909, 
an  order  which  refuses  a  temporary  in- 
junction may  be  reviewed  by  the  supreme 
court  on  appeal. 

Headnotes  by  Hates,  Ch.  J. 


Municipal  corporation  —  library  build- 
ing — -  use  for  offices. 

2.  A  donor  offered  to  an  incorporated  city 
of  the  first  class  the  sum  of  $10,000  with 
which  to  construct  a  free  public  library  up- 
on condition  that  the  city  council  by  resolu- 
tion would  bind  the  city  to  furnish  a  site 
for  said  building  and  maintain  said  free 
public  library  at  a  cost  of  not  less  than 
$1,000  per  year.  The  city  council  by  resolu- 
tion accepted  the  donation  and  agreed  to 
comply  with  the  terms  thereof  by  providing 
a  site  and  by  levying  an  annual  tax  upon 
the  taxable  property  of  the  city  sufficient 
in  amount  to  maintain  a  free  public  li- 
brary in  said  building  at  a  cost  of  not  less 
than  $1,000  per  year.  The  building  was 
thereupon  constructed  in  accordance  with 
the  plans  and  specifications  approved  by  the 
donor,  and  the  cost  thereof  paid  by  the 
donor  in  the  sum  of  $10,000.  Thereupon  a 
library  consisting  of  1,300  volumes  was 
placed  in  said  building,  and  the  building 
and  its  rooms  were  occupied  as  designed  in 
the  plans  and  specifications  according  to 
which  it  was  constructed.  After  all  these 
things  had  occurred,  the  city  council  was 
proceeding  to  take  charge  of  said  building 
and  to  establish  therein  the  offices  of  the 
city,  including  the  office  of  the  mayor,  city 
clerk,  police  judge,  chambers  of  the  cit}' 
council,  and  authorized  the  use  of  a  por- 
tion of  said  building  for  commercial  club 
purposes  and  for  public  conventions.  Held, 
that  the  title  to  said  building  was  not  ab- 
solute in  the  city,  free  of  any  conditions 
and  restrictions,  but  that  the  city's  title 
to  same  is  that  of  a  trustee;  and  that  it 
holds  same  for  the  benefit  of  the  public;  and 
that  a  court  of  equity  has  jurisdiction  to 
compel  the  execution  of  the  trust  in  com- 
pliance with  the  terms  of  the  gift;  and  that 
the  action  of  the  officers  of  the  city  in  at- 
tempting to  divert  the  building  or  a  portion 
thereof  to  the  above-named  uses  may  be  en- 
joined at  the  suit  of  resident  taxpayers  of 
the  city  and  beneficiaries  of  the  trust. 

(March  11,  1913.) 

ERROR  to  the  District  Court  for  Noble 
County   to   review   a   judgment  in   de- 
fendants' favor  in  a  suit  to  enjoin  the  use 


Note. '^  Diversion  of  property  donated 
for  public  lihrary  to  other  tises. 

As  to  what  use  of  squares,  parks,  or 
commons  amounts  to  a  diversion  from  the 
use  for  which  they  were  dedicated,  see  Cod- 
man  Y.  Crocker,  25  L.R.A.(N.S.)  980,  and 
note. 

And  the  power  of  the  legislature  to  con- 
trol the  use  to  which  property  taken  for 
the  purpose  of  a  park  or  square  may  be  put 
is  discussed  in  Daughters  v.  Riley  County, 
27  L.R.A.(N.S.)   938,  and  the  note  thereto. 

In  Fordyce  v.  Woman's  Christian  Nat. 
Library  Asso.  79  Ark.  650,  7  L.R.A.(N.S.) 
485,  96  S.  W.  155,  it  is  held  that  a  public 
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library  is  a  charity,  and  its  property  cannot 
be  sold  under  execution  issued  on  a  judg- 
ment rendered  for  the  nonfeasance,  mis- 
feasance, or  malfeasance  of  its  agents  or 
trustees,  and  where  the  trustees  have  per- 
mitted it  to  be  so  taken  it  may  be  recovered. 
And  see  also  Cary  Library  v.  Bliss,  161 
Mass.  364,  7  L.R.A.  765,  25  N.  E.  92,  which 
is  set  out  in  Pebby  Pxtblic  Librabt  Asso. 
V.  LoBSiTZ,  in  which  it  is  held  that  a  statute 
placing  the  property  and  management  of  a 
library  in  different  hands  from  those  pro- 
vided for  in  the  bequest  is  invalid,  though 
the  use  of  the  property  was  not  changed. 
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of  a  public  library  building  for  municipal 
offices.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  A.  Smith,  Henry  S.  John- 
ston, and  P.  W.  Cress  for  plaintiffs  in 
error. 

Mr.  Charles  B.  Bostlck,  for  defendants 
in  error: 

Where  a  building  has  been  erected  for 
public  purposes,  the  proper  authorities  may 
allow  it  to  be  used  incidentally  for  other 
purposes,  either  gratuitously  or  for  compen- 
sation. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  311; 
Bates  ▼.  Bassett,  60  Vt.  530,  1  L.RJIl.  166, 
15  Atl.  200;  Worden  v.  New  Bedford,  131 
Mass.  23,  41  Am.  Rep.  185;  Bell  y.  Platte- 
ville,  71  Wis.  139,  36  N.  W.  831;  Stone  v. 
Oconomowoc,  71  Wis.  155,  36  N.  W.  829; 
French  ▼.  Quincy,  3  Allen,  9;  Cathcart  v. 
Comstock,  56  Wis.  609,  14  N.  W.  842;  State 
ex  rel.  Scott  v.  Hart,  144  Ind.  107,  33  L.R.A. 
118,  43  N.  E.  7;  Boiling  v.  Petersburg,  8 
Leigh,  224;  Spencer  ▼.  Joint  School  Dist.  15 
Kan.  259,  22  Am.  Rep.  268. 

Hayes,  Ch.  J.^  deliTered  the  opinion  of 
the  court: 

This  action  was  originally  instituted 
in  the  district  court  of  Noble  county 
by  the  Perry  Public  Library  Association 
and  a  large  number  of  taxpayers  against 
James  Lobsitz,  the  mayor  of  the  city  of  Per- 
ry, and  the  other  defendants  in  error,  who 
constitute  the  officers  of  said  city,  includ- 
ing its  city  council.  Plaintiffs  seek  by  their 
action  to  secure  an  injunction,  enjoining  de- 
fendants, as  the  officers  of  the  city  of  Perry, 
from  moving  into  a  certain  building  in  that 
city,  known  as  the  Carnegie  Library  build- 
ing, and  from  establishing  the  city  offices 
therein,  and  to  enjoin  defendants  from  oc- 
cupying said  building  in  any  way,  other 
than  for  the  purposes  for  which  it  was 
erected;  to  wit,  a  free  public  library.  On 
the  9th  day  of  February,  1911,  plaintiffs 
were  granted  by  the  judge  of  the  district 
court  of  Noble  county  a  temporary  re- 
straining order.  At  the  same  time,  their 
petition  for  temporary  injunction  was  set 
for  hearing  by  the  judge  before  him  on 
the  11th  day  of  the  same  month.  When  the 
petition  for  a  temporary  injunction  was  pre- 
sented, evidence  was  introduced  by  plain- 
tiffs in  support  thereof  and  by  defendants 
in  opposition.  Whereupon  the  judge  made 
an  order  denying  to  plaintiffs  the  tempo- 
rary injunction  and  dissolving  and  setting 
aside  the  restraining  order  theretofore 
granted.  It  is  from  this  order  that  the  ap- 
peal is  prosecuted. 

Coimsel  for  defendants,  at  the  outset, 
contend  that  the  order  is  not  such  a  one  as 
may  be  reviewed  upon  appeal.    This  con- 


tention is  answered  in  the  negative  by  the 
statute.  Section  6067,  Comp.  Laws  1909,  in 
part  provides:  "The  supreme  court  may  al- 
so reverse,  vacate,  or  modify  any  of  the  fol- 
lowing orders  of  the  district  court,  or  a 
judge  thereof:  First,  a  final  order.  Sec- 
ond, an  order  that  grants  or  refuses  a  con- 
tinuance, discharges,  vacates,  or  modifies  a 
provisional  remedy,  or  grants,  refuses,  va- 
cates, or  modifies  an  injunction."  The  or- 
der here  involved  refuses  a  temporary  in- 
junction, and  is,  we  think,  clearly  made  ap- 
pealable by  the  foregoing  statute. 

It   is   next  urged   that   the   granting  or 
refusal  of  a  temporary  injunction  is  a  mat- 
ter resting  largely  within  the  discretion  of 
the  trial  court  or  judge,  and  such  an  order 
will  not  be  reversed  by  this  court,  except 
for  an  abuse   of  discretion.    This   conten- 
tion correctly  states  the  rule  in  this  juris- 
diction.    Reaves  v.  Oliver,  3  OMa.  62,  41 
Pac.  353.    But  when  it  appears  by  the  peti- 
tion that  plaintiffs  are  entitled  to  the  re- 
lief demanded,  and  such  relief  or  any  part 
thereof  consists  in  restraining  the  commis- 
sion or  continuance  of  some  act,  the  com- 
mission or  omission  of  which  will  produce 
injury  to  the  plaintiffs,  a  temporary  injunc- 
tion may  be  granted  to  restrain  such  act 
(Comp.  Laws  1909,  §  5756) ;  and  where  only 
questions  of  law  are  presented  by  the  bill 
upon   its   face,  or  by  the  evidence,  errors 
of  the  court  or  judge  relative  thereto  are 
an  abuse  of  discretion  which  the  appellate 
courts  will  review  and  correct   (High,  Inj. 
4th    ed.   §    1696).    The   allegations   of    the 
petition  are  supported  by  the  evidence,  and 
there  is  no  material  conflict   between  the 
evidence  introduced  on  behalf  of  plaintiffs 
and  the  evidence  introduced  on  behalf  of  de- 
fendants.   The  facts  alleged  in  the  petition 
and  established  by  the  evidence  are,  sub- 
stantially, as  follows: 

In  the  early  part  of  January,  1909,  one 
of  the  defendants  in  error  wrote  to  Mr.  An- 
drew Carnegie,  soliciting  from  him  a  gift  of 
a  sum  of  money  to  the  city  of  Perry  for  the 
purpose  of  erecting  a  library  building  and 
establishing  a  free  public  library.  In  answer 
thereto,  Mr.  Carnegie  submitted  a  proposi- 
tion that,  if  the  city  would  agree  by  resolu- 
tion of  its  council  to  maintain  a  free  public 
library  at  a  cost  of  not  less  than  $1,000  a 
year,  and  provide  a  site  for  a  building,  he 
would  give  $10,000  with  which  to  erect  a 
free  public  library  building  in  the  city  of 
Perry.  On  the  2d  day  of  February,  1909,  the 
city  council  adopted  a  resolution  in  re- 
sponse to  the  proposition  of  Mr.  Carnegie. 
This  resolution  proved  unsatisfactory  to  Mr. 
Carnegie,  and  on  March  19,  1909,  the  city 
council  adopted  the  following  resolution: 
"Resolution.  To  accept  the  donation  of 
Andrew   Carnegie.    Whereas,   Andrew   Car- 
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negie  has  agreed  to  furnish  $10,000  to  the 
city  of  Perry,  Oklahoma,  to  erect  a  free 
public  library  building,  on  condition  that 
said  city  shall  pledge  itself  by  resolution  of 
coimcil  to  support  a  free  public  library,  at 
a  cost  of  not  less  than  $1,000  a  year,  and 
provide  a  suitable  site  for  said  building; 
now  therefore,  be  it  resolved  by  the  council 
of  the  city  of  Perry,  Oklahoma,  that  said 
city  accepts  said  donation,  and  it  does  here- 
by pledge  itself  to  comply  with  the  re- 
quirements of  said  Andrew  Carnegie.  Re- 
solved that  it  will  furnish,  a  suitable  site 
for  said  building  and  will  maintain  a  free 
public  library  in  said  building  when  ac- 
cepted. At  a  cost  of  not  less  than  $1,000  a 
year.  Resolved  that  an  annual  levy  shall 
hereafter  be  made  upon  the  taxable  prop- 
erty of  said  city  sufficient  in  amount  to 
comply  with  the  above  requirements.*' 

This  resolution  was  approved  by  Mr.  Car- 
negie. Plans  and  specifications  for  the  build- 
ing were  drawn  by  the  city  council,  showing 
the  different  rooms  into  which  the  building 
was  to  be  divided  and  the  use  for  which 
they  were  designed.  After  these  plans 
and  specifications  had  been  approved  by  Mr. 
Carnegie,  he  authorized  the  city  to  proceed 
with  the  construction  of  the  building,  and 
promised  that  he  would  pay  therefor  as  the 
work  progressed  upon  the  certificate  of  the 
architect.  The  site  was  accordingly  furn- 
ished by  the  city  and  the  building  con- 
structed and  paid  for  by  Mr.  Carnegie. 
After  its  completion,  a  library,  consisting 
of  about  1^00  volumes,  that  had  thereto- 
fore been  accumulated  by  the  Perry  Public 
Library  Association,  a  voluntary  associa- 
tion of  the  citizens  of  Perry,  organized  for 
the  purpose  of  collecting  a  library,  was 
placed  into  the  building,  and  the  building 
and  each  of  its  rooms  are  now  occupied 
as  designed  in  the  plans  and  specifications 
submitted  to  Mr.  Carnegie.  The  evidence 
establishes  that  a  small  levy  was  made  by 
the  city  for  the  year  preceding  the  com- 
pletion of  the  building,  and .  that,  while 
no  levy  has  been  made  by  the  city  council 
for  the  current  year  in  which  this  action  is 
brought,  it  is  the  intention  of  the  council 
to  make  such  levy  in  accordance  with  its 
resolution  and  acceptance  of  the  donation. 
All  the  evidence  is  to  the  effect  that  it  is 
the  intention  of  the  city  council  to  use  the 
library  as  a  city  hall;  to  establish  therein 
the  office  of  the  mayor,  the  clerk,  the  cham- 
bers of  the  city  council,  and  the  office  of 
police  judge;  and,  in  addition  thereto,  to  use 
a  portion  of  said  building  for  commercial 
club  purposes  and  as  a  general  convention 
hall.  The  testimony  on  behalf  of  the  defend- 
ant is  that  they  do  not  intend  to  use  the 
entire  building  in  this  manner,  and  that 
they  intend  to  maintain  a  library  therein, 
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and  that  it  is  not  their  intention  to  disturb 
or  interfere  with  the  library;  but  the  evi- 
dence on  behalf  of  plaintiffs,  on  the  other 
hand,  is  that,  in  passing  to  the  portions  of 
the  building  intended  to  be  used  by  the 
city  council  for  the  purpose  of  the  city,  the 
visitors  and  officers  must  pass  through  the 
rooms  used  for  reading  and  sitting  rooms  to 
the  library.  The  effect  of  the  donation  by 
Mr.  Carnegie  to  the  city  is  not  to  make 
the  city  the  owner  of  the  library  building 
without  any  restrictions  upon  its  title  or 
the  use  to  which  it  may  be  put.  The  efifect 
of  his  agreement  with  the  city  is  to  vest 
this  property  in  the  city  as  trustee  for  the 
benefit  of  the  public,  and  the  city  holds  this 
property  as  a  trust,  which  it  must  adminis- 
ter in  accordance  with  the  terms  of  the 
trust.  The  power  of  the  city  of  Perry  as 
a  municipal  corporation  to  accept  the  do- 
nation of  Mr.  Carnegie  with  the  restrictions 
imposed  thereon  has  not  been  questioned 
by  any  of  the  parties  to  this  proceeding; 
and  the  doctrinie  generally  supported  by  the 
American  courts  is  that,  in  the  absence  of 
disabling  or  restraining  statutes,  municipal 
corporations  may  take  and  hold  property  in 
trust  for  purposes  not  foreign  to  their  in- 
stitutions, or  incompatible  with  the  ob- 
jects of  their  organization,  and  legacies  of 
personal  property  directly  to  the  corpora- 
tion for  benevolent  or  public  purposes  are 
valid  in  law.  Dill.  Mun.  Corp.  5th  ed.  § 
988. 

It  is  also  well  settled  that  as  to  all  prop- 
erty or  funds  held  by  a  municipal  corpora- 
tion in  trust,  equity,  by  virtue  of  its  juris- 
diction in  respect  of  trusts  and  trust  prop- 
erty, may  assert  its  power  to  compel  the  ob- 
servance of  the  trust  and  the  discharge  by 
the  municipal  corporation  of  its  public 
duties  in  respect  to  the  subject  of  the  trust. 
Dill.  Mun.  Corp.  §  1574. 

Counsel  for  defendants  in  error  rest  their 
contention  that  the  municipal  officers  have 
authority  in  the  premises  to  say  for  what 
purposes  the  building  may  be  used  upon  §§ 
664  and  600,  Comp.  Laws  1909.  The  stat- 
utes cited  vest  in  the  mayor  and  council 
the  care,  management,  and  control  of  the 
city  and  its  finances,  and  also  authorize  the 
council  to  provide  for  the  erection  and  gov- 
ernment of  any  and  all  necessary  buildings 
for  the  city. 

Authorities  have  been  cited  which  hold 
that  buildings  erected  for  public  purposes  by 
municipal  corporations  may  by  the  proper 
authorities  be  allowed  to  be  used  incidental- 
ly for  other  purposes,  either  gratuitously  or 
for  compensation.  Among  the  cases  cited 
are  Bates  v.  Bassett,  60  Vt.  530,  1  L.RAl. 
166,  15  Atl.  200;  Bell  v.  Platteville,  71  Wis. 
139,  36  N.  W.  831.  But  we  do  not  re- 
gard that  either  of  these  cases  or  cases  of 


1918. 


PERRY  PUBLIC  LIBRARY  ASSO.  v.  LOBSITZ. 


371 


similar  character  are  in  point,  for  the  rea- 
son that  they  turn  upon  statutes  vesting 
the  municipal  authorities  with  power  to 
control  buildings  constructed  by  the  munici- 
pal corporations  out  of  funds  derived  from 
the  public  revenue,  the  title  to  which  and 
the  control  thereof  are  absolute  in  the  mu- 
nicipal corporations,  subject,  of  course,  to 
such  limitations  as  the  statute  may  impose. 
In  the  case  at  bar  the  title  of  the  munici- 
pal corporation  to  the  library  is  not  abso- 
lute. In  accepting  the  gift  from  the  donor, 
the  city  took  it  with  the  obligations  and 
limitations  imposed  by  the  donor,  which 
were  that  the  same  should  be  a  free  public 
library,  and  that  the  city  should  furnish 
annually  not  less  than  $1,000  for  the  sup- 
port and  maintenance  thereof. 

In  Warren  v.  Lyons  City,  22  Iowa,  361, 
an  owner  of  land  had  in  1840  granted  to 
the  city  a  tract  of  land  for  a  public  square. 
In  1846,  the  legislature  passed  an  act  au- 
thorizing incorporated  towns  and  cities  to 
acquire,  hold,  improve,  and  dispose  of  lands 
for  public  squares,  parks,  commons,  and 
cemeteries.  The  city  subdivided  the  land 
theretofore  dedicated  for  a  public  square  in- 
to lots,  and  was  about  to  sell  same.  In 
enjoining  the  city  from  so  doing,  the  court 
said  in  the  opinion:  "If  the  legislature 
should  undertake  to  authorize  an  individu- 
al to  use  and  appropriate  property  for  a 
purpose  violative  of  the  terms  and  condi- 
tion upon  which  it  was  held,  no  one  would 
be  found  to  claim  that  such  legislative  act 
did  not  impair  and  interfere  with  the  ob- 
ligation of  the  contract.  And  why,  we  ask, 
is  not  the  like  rule  applicable,  and  the  like 
good  faith  required,  as  between  a  corpora- 
tion, representing  the  public,  and  an  in- 
dividual? Why  may  I  not  affix  the  terms, 
designate  the  uses  and  purposes  upon  and 
for  which  I  give  to  the  public  my  farm  or 
my  lots?  And  upon  what  principle  of  law 
or  morals  is  it  that  the  legislature  can  say 
that  this  property  may,  at  the  option  of  the 
trustee,  be  used  for  another  and  different 
purpose?  'A.'  dedicates  his  grounds  for 
school  purposes,  for  instance.  The  corpora- 
tion, deeming  some  other  place  better  suit- 
ed to  the  object  indicated,  turns  the  dedi- 
cated property  over  to  fishmongers  and  tal- 
low chandlers,  or,  if  you  please,  to  merchant 
princes  and  wealthy  householders,  defiantly 
.Haying,  'You  no  longer  have  any  interest  in 
this  property,  but  we  can  misuse  the  same 
without  limit,  and  you  cannot  complain.' 
Such  a  doctrine  would  enable  the  state  at 
pleasure  to  trifle  with  the  rights  of  individ- 
uals, and  we  can  scarcely  conceive  of  a  doc- 
trine which  would  more  effectively  check 
every  disposition  to  give  for  public  or  char- 
itable purposes." 

Gary  Library   v..  Bliss,  161  Mass.  364,  7 
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L.R.A.  766,  26  N.  £.  02,  involves  a  state  of 
facts  somewhat  similar  to  the  facts  involved 
in  the  case  at  bar.    The  donor  had  given  to 
the  city  of  Lexington  a  gift  of  $1,000,  in  ac- 
ordance  with  the  terms  of  a  letter  whicb 
provided  that  her  gift  should  go  to  the  in- 
habitants of  the  town,  to  be  held  by  the 
board  of  trustees,  consisting  of  the  select- 
men and  the  school  committee  of  the  town 
for  the  time  being,  and  the  settled  ministers 
of  the  place.    Her  scheme  contemplated  the 
establishment  of  a  public  library   for  the 
benefit  of  the  city,  to  be  supported  in  part 
by  the  income  from  the  fund  furnished  by 
her  and  in  part  by  money  supplied  by  the 
town.    Her  letter  required  the  town,  as  a 
condition   precedent   to  receiving   the   gift,, 
to  vote  to  establish  a  free  public  library 
and  to  provide  a  sum  of  money  toward  the 
settlement  and  support  of  it.    The  library 
was  established   and   the  donor  made  the 
original  gift,  which  was  followed  later  by 
other  gifts  from  her,  and  the  library  wa» 
maintained  for  a  time  in  compliance  witb 
the  conditions  of  the  gift.    Later  the  legis- 
lature passed  an  act  which  authorized  the 
city  to   transfer   to  a   corporation   all   the 
funds  and  property  held  by  the  city  for  the 
purpose  of  the  library;  such  corporation  to 
take  and  hold  said  property  under  the  term» 
of  the  donor,  and  to  administer  it  in  the 
same  manner  it  had  been  administered  by 
the  city.    The  court  held  that  the  statute 
undertook  materially  to  change  the  execu- 
tion of  the  trust,  and  it  was  therefore  void. 
In  the  opinion  it  is  said:  "The  acceptance} 
by   the   town  of  Maria  Gary's  proposition 
contained  in  her  letter  created  a  contract, 
which  was  executed  on  her  part  by  the  pay- 
ment of  the  money,  and   which  continued 
binding  on  the  town  and  the  trustees  as  to 
their  conduct  in  reference  to  the  charity.*^ 
It  is  fundamental  that  if  a  grant  is  made 
for  a  specific,  limited,  and  defined  purpose, 
the  subject  of  the  grant  cannot  be  used  for 
another   purpose;    and  a   diversion   of   the 
subject  of  the  trust  from  the  purposes  for 
which  the   trust  was  created  may   be  en- 
joined. Warren  v.  Lyons  Gity,  supra ;  Church 
V.  Portland,  18  Or.  73,  6  L.RA.  259,  22  Pac. 
528;    Bamum    v.    Baltimore,    62    Md.    275, 
50  Am.  Rep.  219.      Defendants  attempt  to 
justify    their    taking   charge   of   a   portion 
of  the  building  for  city  hall  purposes  with 
the    contention    that    the    library    may    be 
maintained  in  a  part  of  the  building,  with- 
out the  use  of  the  whole  of  it  for  that  pur- 
Ipose;   but  we  do  not  understand  that  the 
fact  that  the  cestui  que  trust  may  not  be  in 
absolute  need  of  the  benefits  of  the  trust 
ever  authorizes  the  trustee  to  convert  the 
trust,  or  a  portion  thereof,  to  his  own  use. 
For  the  same  reason,  upon  receipt  o^  the 
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gift  the  municipal  authorities  might  have 
said  that  a  $5,000  building  would  prove  fully 
adequate  for  a  public  library,  and  devoted 
the  other  $5,000  to  building  a  separate  build- 
ing for  a  city  hall.  But  a  statement  of 
this  contention  demonstrates  its  unsound- 
ness. By  accepting  the  gift,  the  city  bound 
itself  to  levy  each  year  the  sum  of  $1,000 
with  which  to  keep  up  and  support  the  free 
public  library.  It  cannot  levy  and  collect 
this  sum  of  money  and  expend  a  part  there- 
of in  keeping  up  the  library  and  a  part  in 
maintaining  the  library  as  a  city  hall  for 
the  accommodation  of  its  officers  and  of  pri- 
vate or  public  organizations,  such  as  com- 
mercial clubs,  without  a  misappropriation  of 
the  funds  so  levied  and  a  violation  of  the 
trust;  and,  to  prevent  their  doing  so,  they 
may  be  enjoined  at  the  suit  of  the  taxpay- 
ers of  the  city  and  beneficiaries  of  the  trust. 
Kellogg  V.  School  Dist.  13  Okla.  285,  74  Pac. 
110;  Marlow  v.  School  Dist.  29  Okla.  304, 
116  Pac.  797;  Sexton  v.  Smith,  32  Okla.  441, 
122  Pac.  686. 

The  order  of  the  judge  below  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed. 

All  the  Justices  concur,  except  Williams, 
J.^  not  participating. 


ABKANSAS   SUPREMS  COURT. 

J.    R.    FURLOW,    Admr.,   etc.,   of    George 
Furlow,    Deceased,    Appt., 

V. 

UNITED  OIL  MILLS. 

(104  Ark.  489,  149  S.  W.  69.) 

Witness  —  impeachment  —  collateral 
matters. 

1.  The  superintendent  of  a  mill  in  which 
an  employee  was  injured,  who,  after  testify- 
ing that  he  instructed  and  warned  the  in- 


jured person,  states  on  cross-examination 
that  he  had  also  warned  other  employees 
performing  duties  similar  to  those  re- 
quired of  the  person  injured,  cannot  be  con- 
tradicted by  their  testimony  that  he  had 
not  done  so,  since  the  matter  is  collateral 
to  the  issue. 

Appeal  —  repetition  of  instructions  — 
absence  of  prejudice. 

2.  A  judgment  will  not  be  reversed  be- 
cause of  undue  emphasis  given  to  particular 
matters  b^  repetition  of  instructions,  if 
prejudice  is  not  shown. 

Master  and  servant  —  overtime  work  — 
exhaustion  —  assumption  of  risk. 

3.  A  minor  employee  who,  without  com- 
pulsion, continues  to  work  overtime  about 
machinery,  with  knowledge  of  physical  ex- 
haustion, assumes  the  risk  of  injury  from 
contact  with  machinery,  due  to  his  condi- 
tion. 

Same  —  minor  —  maturity  —  care. 

4.  When  the  physical  and  mental  facul- 
ties of  a  minor  employee  are  as  mature  as 
those  of  an  adult,  he  stands  upon  the  same 
footing  with  respect  to  the  care  which  the 
employer  owes  him. 

(July  1,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Little  River 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  pain  and 
suffering  of  plaintiff's  intestate,  resulting 
from  injuries  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Seth  C.  Reynolds  and  W.  P. 
Feazel,  for  appellant: 

Any  fact  or  circumstance  that  in  any  de- 
gree tends  to  prove  or  disprove  any  material 
fact  in  the  case  is  competent  testimony. 

Little  Rock  &  Ft.  S.  R.  Co.  v.  Eubanks, 
48  Ark.  460,  3  Am.  St.  Rep.  245,  3  S.  W. 
808,  13  Am.  Neg.  Cas.  200;  8  Enc.  Ev.  926; 
People,  ex  rel.  State  Harbor  Oomrs.  v.  Fair- 
field, 90  Cal.   186,  27   Pac.   199;    Remy   v. 


Note, -^  Overwork  of  Hervant  oh  affect- 
ing  niaster'8  liability  for  injury  to 
him  or  another  aervant. 

As  to  effect  of  servant's  own  violation  of 
statute  limiting  hours  of  labor,  see  note  to 
Llovd  V.  North  Carolina  R.  Co.  post,  378. 

The  duty  of  a  servant  to  obey  his  master's 
orders  in  respect  to  time  of  work  is  dis- 
cused  in  the  note  to  Development  Co.  v. 
King,  24  L.R.A.(N.S.)    831. 

The  early  cases  on  the  present  question 
are  presented  in  the  note  to  Ft.  Wayne  & 
W.  Valley  Traction  Co.  v.  Crosbie,  13  L.R.A. 
(N.S.)  1214. 

In  accord  with  Fublow  v.  United  Oil 
Mills,  it  was  held  in  Kerlin  v.  Chicago  & 
N.  W.  R.  Co.  149  Iowa,  440,  128  N.  W.  548, 
that  a  locomotive  fireman  who,  at  the  di- 
46  L.R.A.tNJS.) 


rection  of  the  master,  though  without  com- 
pulsion, continues  to  work  overtime  with 
knowledge  of  his  physical  exhaustion  from 
long,  continuous  service  without  sleep  or 
rest,  assumes  the  risk  of  injury  in  such 
employment,  due  to  his  condition,  upon  the 
ground  that  his  knowledge  of  his  condition 
and  ability  to  stand  the  strain  was  superior 
to  that  of  the  master. 

And  so  in  Smith  v.  Atchison,  T.  &  S.  F. 
R.  Co.  39  Tex.  Civ.  App.  468,  87  S.  W.  1052, 
it  was  held  that  an  engineer  who,  after  hav- 
ins  worked  sixteen  hours,  started  on  an- 
other run  and  fell  asleep  on  his  engine,  be- 
cause of  his  physical  exhaustion  after  hav- 
ing been  on  duty  for  thirty-one  hours  with- 
out rest,  and  was  injured  in  a  collision 
which  would  have  been  avoided  had  he  been 
awake  and  attentive  to  duty,  assumed  tha 


1912. 


FURLOW  T.  UNITED  OIL  MILLS. 


373 


Olds,  —  Cal.  — ,  34  Pac.  216;  Little  Rock 
&  M.  R.  Co.  V.  Harrell,  58  Ark.  468,  25 
S.  W.  117,  11  Am.  Neg.  Gas.  144;  St.  Louis, 
I.  M.  &  S.  R.  Co.  T.  Hendricks,  48  Ark.  182, 
3  Am.  St.  Rep.  220,  2  S.  W.  783,  8  Am. 
Neg.  Cas.  37;  Mason  v.  Southern  R.  Co.  58 
S.  C.  70,  53  L.R.A.  913,  79  Am.  St.  Rep. 
826,  36  S.  £.  440;  11  Enc.  Ey.  775,  note. 

If  the  company,  knowing  the  employee's 
unfit  condition,  ordered  him  to  continue  in 


the  work,  and  he  did  so  in  obedience  to  said 
order,  and  was  thereby  injured,  the  com- 
pany would  be  liable. 

Arkansas  Midland  R.  Co.  v.  Worden,  90 
Ark.  411,  119  S.  W.  828;  Warren  Vehicle 
Stock  Co.  v.  Siggs,  91  Ark.  103,  120  S.  W. 
412. 

A  minor  must  not  only  be  aware  of  the 
negligent  act  of  the  master,  but  he  must 
also  appreciate  the  danger  arising  there- 


risk  by  consenting  to  work  longer  than  his 
strength  would  reasonably  permit,  cind  was 
therefore  not  entitled  to  recover  for  his  in- 
juries. The  court  said:  "He  knew  his 
physical  condition  far  better  than  the  rail- 
way company  could  know  it,  and  cannot 
excuse  his  carelessness  in  falling  asleep  on 
his  engine  while  it  was  standing  on  the 
main  track  by  the  fact  that  he  was  re- 
quested by  the  master  mechanic  to  take  out 
a  train  after  he  had  been  at  work  for  about 
seventeen  hours.  Neither  is  it  any  excuse 
to  say  that  he  was  detained  longer  on  the 
trip  than  he  expected  to  be  by  the  careless- 
ness  of   a   telegraph    operator." 

And  this  is  so  notwithstanding  a  statute 
which  prohibited  railroad  companies  from 
requiring  employees  who  have  worked  six- 
teen consecutive  hours  to  go  on  duty  again 
until  they  have  had  a  certain  number  of 
hours'  rest.  Ibid.  The  court  said  that 
if  third  persons  had  been  injured  through 
the  violation  of  the  statute,  the  railroad 
company  would  doubtless  be  held  liable ;  but 
as  the  servant  voluntarily  acted  with  the 
master  in  violation  of  the  statute,  he  "will 
be  held  to  have  assumed  all  risks  arising 
from  such  act." 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Brown, 
—  Tex.  Civ.  App.  — ,  59  S.  W.  930,  hold- 
ing that  an  engineer  who  had  been  working 
for  five  days  and  nights  was  not  necessarily 
guilty  of  negligence  in  going  to  sleep  on  his 
engine  while  waiting  on  a  siding,  was  re- 
versed by  the  supreme  court  without  men- 
tioning this  point,  and  was  subsequently 
repudiated  by  the  court  rendering  the  de- 
cision. See  Smith  v.  Atchison,  T.  £  S.  F.  R. 
Co.  supra. 

A  member  of  a  train  crew  who  was  in- 
jured in  endeavoring  to  get  aboard  a  mov- 
ing freight  train  on  which  he  was  employed 
by  reason  of  his  physical  exhaustion  and 
inability  properly  to  exert  himself  for  bis 
own  safety  and  protection,  due  to  contin- 
uous employment  for  twenty -three  hours 
without  sleep  and  proper  nourishment,  or 
opportunity  to  obtain  it,  is  not  entitled  to 
recover,  wnere  he  was  violating  the  crim- 
inal laws  of  the  state  in  remaining  on  duty 
for  more  than  sixteen  hours.  Lloyd  y. 
North  Carolina  R.  Co.  post,  378. 

In  Reed  y.  Southern  R.  Co.  75  S.  C.  162, 
55  8.  E.  218,  it  was  held  that  testimony 
tending  to  show  that  a  railroad  company 
required  or  permitted  an  engineer  to  operate 
his  engine  after  he  had  been  in  the  discharge 
of  his  duties  for  forty-two  consecutive  hours 
immediately  preceding  the  collision,  with- 
out rest,  and  for  about  twenty -seven  hours 
45  L.R.A.(N.S.) 


without  anything  to  eat,  was  evidence  of 
negligence,  and  therefore  the  trial  court 
properly  overruled  a  motion  for  a  new  trial 
upon  the  ground  that  there  was  an  entire 
absence  of  testimony  to  support  the  verdict 
for  the  plaintiff  in  an  action  to  recover  for 
the  engineer's  death,  caused  by  a  collision, 
i  it  appearing  that  he  had  mistaken  the  time 
by  reason  of  the  fact  that  his  watch  had  run 
down. 

And  in  McCrary  v.  Southern  R.  Co.  83 
S.  C.  103,  65  S.  £.  3,  18  Ann.  Cas.  840,  it 
was  held  that  testimony  tending  to  show 
that  a  flagman  who  waa  kept  on  duty  for 
an  unreasonable  length  of  time  without 
rest  was  run  over  by  a  train  while  lying 
on  the  track,  asleep,  tends  to  establish  neg- 
ligence on  the  part  of  the  railroad  com- 
pany, and  does  not  establish  such  contrib- 
utory negligence  on  the  part  of  the  servant 
as  to  justify  the  withdrawal  of  the  case 
from  the  consideration  of  the  jury. 

A  boy  thirteen  years  old  was,  while  wait- 
ing for  more  work,  sat  down  at  a  place  not 
ordinarily  dangerous,  and  by  reason  of  ex- 
haustion occasioned  by  excessive  labor  fell 
asleep,  is  not  guilty  of  contributory  n^li- 
gence  where  he  was  injured  b^  the  defend- 
ant moving  cars  contrary  to  its  usual  cus- 
tom, and  without  warning.  Inland  Steel 
Co.  y.  Yedinak,  172  Ind.  423,  139  Am.  St. 
Rep.   389,   87   N.   E.  229. 

In  such  a  case  the  master  may  not  right- 
fully invoke  the  principle  of  assumed  risk 
to  defeat  an  action  for  injuries,  where  ho 
required  the  servant  to  work  in  violation  of 
a  penal  statute  limiting  the  hours  of  labor. 
Ibid. 

In  Kehoe  y.  Allen,  92  Mich.  464,  31  Am. 
St.  Rep.  608,  52  N.  W.  740,  cited  in  FuB- 
Low  y.  United  Oil  Mills,  it  was  said  that 
a  servant,  while  working  overtime  in  the 
line  of  his  employment,  is  subject  to  the 
usual  risks  thereof.  It  does  not  appear 
from  the  report  of  this  case  that  the  plain- 
tiff suffered  from  physical  exhaustion,  or 
that  the  injury  was  occasioned  by  reason  of 
the  overwork  of  a  eoservant  whose  negli- 
gence, if  any,  caused  the  injury. 

In  Johnston  y.  Pittsburgh  &  W.  R.  Co. 
114  Pa.  443,  7  Atl.  184,  it  was  held  that 
where  a  brakeman  was  injured  through  the 
negligence  of  the  conductor  and  engineer, 
and  it  was  claimed  that,  on  account  of  hav- 
ing been  on  continuous  duty  so  many  hours, 
they  were  unfit  for  duty,  tnere  is  no  liabil- 
ity where  it  is  not  shown  that  such  over- 
work was  the  cause  of  the  injury. 

A.  L.  R 
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from,  before  he  can  be  held  to  have  assumed 
the  risk. 

Arkansas  Midland  R-  Co.  v.  Worden,  90 
Ark.  411,  119  S.  W.  828;  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Corman,  92  Ark.  109,  122  S.  W. 
116;  Choctaw,  O.  &.  G.  R.  Co.  v.  Jones,  77 
Ark.  367,  4  L.RJ^..(N.S.)  837,  92  S.  W.  244, 
7  Ann.  Cas.  430 ;  Little  Rock,  M.  R.  &  T.  R. 
Co.  V.  Levei-ett,  48  Ark.  333,  3  Am.  St.  Rep. 
230,  3  S.  W.  50. 

Messrs.  T.  D.  Wynne,  A.  D.  DnLaney, 
J.  8.  Lake,  J.  S.  Steel,  and  James  B. 
Head,  for  appellee: 

The  testimony  offered  for  appellant  by 
various  witnesses,  to  the  effect  that  they 
had  not  been  warned,  was  incompetent. 

Jones  V.  Malvern  Lumber  Co.  58  Ark.  129, 
23  S.  W.  679;  Abbott  v.  Herron,  90  Ark. 
206,  118  S.  W.  708;  Aluminum  Co.  v.  Ram- 
sey, 89  Ark.  530,  117  S.  W.  568;  Hot  Springs 
Street  R.  Co.  v.  Bodeman,  76  Ark.  302,  88 
8.  W.  960;  Billings  v.  State,  52  Ark.  308, 
12  S.  W.  574;  McArthur  v.  State,  59  Ark. 
431,  27  S.  W.  628;  Plunkett  v.  State,  72 
Ark.  409,  82  S.  W.  845 ;  Sellers  v.  State,  93 
Ark.  313,  124  S.  W.  770. 

Since  it  is  undisputed  that  the  board  on 
which  plaintiff  was  standing  was  designed 
for  another  purpose,  before  negligence  may 
be  predicated  thereon,  it  must  be  shown 
either  that  the  company  invited  its  use  by 
the  oilers,  or  that  such  use  had  been  so 
long  continued  as  to  charge  appellee  with 
notice. 

1  Labatt,  Mast.  &  S.  §  26 ;  2  Bailey,  Per- 
sonal Injuries,  p.  1398;  Leppala  v.  Cleve- 
«nd  Iron  Min.  Co.  122  Mich.  633,  81  N.  W. 
553;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cara- 
way, 77  Ark.  405,  91  S.  W.  749;  Little 
Rock,  M.  R.  &  T.  R.  Co.  v.  Leverett,  48 
Ark.  333,  3  Am.  St.  Rep.  230,  3  S.  W.  50. 

Negligence  may  not  be  predicated  of  an 
order  exposing  one  to  normal  dangers. 

Warren  Vehicle  Stock  Oo.  v.  Siggs,  91 
Ark.  103,  120  S.  W.  412;  Davis  v.  Detroit 
&  M.  R.  Co.  20  Mich.  105,  4  Am.  Rep.  364; 
Choctaw,  O.  &  G.  R.  Co.  v.  Jones,  77  Ark. 
367,  4  L.R.A.(N.S.)  837,  92  S.  W.  244,  7 
Ann.  Cas.  430;  2  Bailey,  Personal  Injuries, 
§  362,  p.  968;  Kehoe  v.  Allen,  92  Mich.  464, 
31  Am.  St.  Rep.  608,  52  N.  W.  740. 

If  a  minor  servant  is  experienced  in  his 
work,  he  assumes  the  risk  the  same  as  an 
adult;  and  in  such  event,  the  mere  fact  of 
minority  would  not  aid  in  a  recovery. 

2  Bailey,  Personal  Injuries,  §  358,  p. 
954;  1  Labatt,  Mast.  &  S.  §§  19,  20,  398,  p. 
1076;  Holmes  v.  Bluff  City  Lumber  Co.  97 
Ark.  185,  133  S.  W.  819. 

If  the  appliances  furnished  deceased  were 
such  as  were  commonly  used  by  persons  of 
ordinary  care,  operating  similar  machinery, 
then  there  was  no  negligence  as  to  such  ap-| 
pliances. 
45  L.R.A.(N.S.) 


1  Bailey,  Personal  Injuries,  §  315,  p.  758; 
1  Labatt,  Mast.  &  S.  §  44;  Titus  v.  Bradford, 
B.  &  K.  R.  Co.  136  Pa.  618,  20  Am.  St.  Rep. 
944,  20  Atl.  517;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Davis,  54  Ark.  389,  26  Am.  St.  Rep. 
48,  15  S.  W.  895;  Arkadelphia  Lumber  Co. 
V.  Bethea,  57  Ark.  76,  20  S.  W.  808;  Kansas 
&  T.  Coal  Co.  V.  Brownlle,  60  Ark.  582,  31 
S.  W.  463,  13  Am.  Neg.  Cas.  281 ;  Choctaw, 
0.  &  G.  R.  Co.  V.  Thompson,  82  Ark.  11,  100 
S.  W.  83. 

Frauenthal,  J.,  delivered  the  opinion  of 
the  court:     ' 

This  is  an  action  instituted  by  the  ad- 
ministrator of  George  Fur  low  to  recover 
damages  for  the  pain  and  suffering  he  en- 
dured resulting  from  an  injury  which  he 
sustained  while  in  the  defendant's  service. 
The  defendant  is  a  domestic  corporation, 
owning  and  operating  an  oil  mill  at  Ash- 
down,  and  Furlow  v.as  employed  by  it  in 
the  capacity  of  oiler  of  the  machinery  at 
this  mill.  While  in  the  discharge  of  his 
duties  his  left  forearm  was  caught  and 
crushed  in  some  cogs,  and  from  the  injury 
thus  received  he  died  about  six  days  later. 
In  the  defendant's  mill  there  were  two  sets 
of  line  shafts,  which  met  at  right  angles,  and 
were  secured  to  a  frame  about  8  or  10  feet 
above  the  floor.  At  the  junction  of  these 
line  shafts  there  were  two  sets  of  cogs,  form- 
ing what  is  called  a  "right-angle  drive," 
or  "miter  gearing."  On  the  line  shafts  there 
were  several  oil  boxes  or  vats  which  required 
to  be  oiled.  About  26  inches  distant  from 
the  cogs  there  was  what  is  called  a  "con- 
denser," which  is  a  box  with  a  flat  top, 
about  18  inches  below  the  level  of  one  of 
these  line  shafts.  Between  the  line  shaft 
and  the  condenser,  and  about  3  feet  below 
it,  was  a  plank  about  1  foot  wide,  running 
parallel  with  the  line  shaft.  The  plank 
was  nearest  the  line  shaft,  and  at  one  end 
the  cogs  reached  somewhat  over  its  edge. 
The  testimony  on  the  part  of  the  defendant 
tended  to  prove  that  these  boxes  or  vats  on 
the  line  shafts  were  oiled  by  the  employee 
while  standing  upon  the  condenser,  and  that 
the  plank  had  been  placed  and  was  only 
for  the  purpose  of  standing  thereon  while 
cleaning  and  repairing  the  machinery  when 
the  mill  was  not  running.  The  testimony 
on  the  part  of  the  plaintiff  tended,  however, 
to  prove  that  other  employees  engaged  in  oil- 
ing this  machinery  stood  on  the  plank  while 
performing  this  duty,  and  that  Furlow  re- 
ceived his  injury  while  standing  on  this 
plank  and  oiling  the  gearing  at  these  coge. 
It  is  claimed  by  counsel  for  plaintiff  that 
the  plank  was  so  narrow  that  it  caused  one 
to  press  against  the  cogs,  which  were  left 
unguarded   and   uncovered,   on  account   of 
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which  Furlow's  arm  was  caught  and  crushed 
by  the  cogs. 

The  injury  occurred  on  February  2,  1911, 
about  noon,  and  Furlow  would  have  been 
twenty-one  years  old  the  following  Novem- 
ber. He  had  been  in  the  defendant's  em- 
ployment at  this  mill  for  about  four  seasons, 
in  various  capacities,  which  brought  him  in 
proximity  with  this  machinery,  and  he  had 
worked  as  oiler  for  one  hundred  forty-three 
and  one-half  days  or  nights  just  prior  to 
the  injury.  He  was  of  the  average  intelli- 
genee  of  a  young  man  of  his  age,  and  the 
testimony  on  the  part  of  the  defendant 
tended  to  prove  that  he  had  good  ability 
and  had  acquired  considerable  experience 
in  the  work  in  which  he  was  engaged.  The 
testimony  of  the  defendant's  night  and  day 
superintendents  also  showed  that  they  had, 
at  the  time  he  entered  this  employment, 
properly  instructed  and  warned  Furlow  rela- 
tive to  his  duties  and  the  dangers  con- 
nected therewith;  and  this  testimony  is  un- 
contradicted. There  was  also  testimony 
tending  to  prove  that  the  cogs  were  installed 
and  operated  in  the  manner  usually  em- 
ployed by  ordinarily  prudent  and  careful  oil 
mill  men  engaged  in  like  business.  The  de- 
ceased had  worked  the  night  of  January 
31st,  and  until  the  morning  of  February  1st. 
He  again  went  to  work  at  noon  on  Febru- 
ary 1st,  and  worked  until  noon  of  Febru- 
ary 2d,  when  the  injury  occurred.  There 
is  a  conflict  in  the  testimony  as  to  whether 
the  deceased  went  to  work  on  the  morning 
of  February  1st  at  the  request  of  defend- 
ant's superintendent,  or  upon  his  own  mo- 
tion, and  over  the  superintendent's  protest. 
The  superintendent  testified  that  Furlow 
requested  that  he  might  work  during  that 
half  day,  because  the  mill  would  shut  down 
during  the  following  night  and  he  desired 
to  earn  all  that  he  could;  that  he  objected 
to  his  working  through  the  day,  but  that 
Furlow  insisted  on  doing  so.  On  the  part 
of  the  plaintiff,  however,  the  testimony 
tended  to  show  that  the  superintendent  re- 
quested Furlow  to  work  during  this  half 
day  because  the  day  oiler  was  at  that  time 
sick. 

The  trial  resulted  in  a  verdict  for  the 
•defendant.  The  plaintiff  seeks  by  this  ap- 
peal a  reversal  of  the  judgment  upon  the 
ground  that  the  court  erred  in  refusing  to 
admit  certain  testimony  offered  by  him,  and 
in  its  rulings  upon  instructions  given  and 
refused. 

Upon  the  trial  of  the  case,  both  the  night 
and  day  superintendents  of  the  company  t 
testified  on  their  direct  examination  that' 
they  had  properly  instructed,  and  warned 
Furlow  of  h:s  duties  and  the  dangers  con- 
iiected  therewith.  Upon  the  cross-examina- 
tion of  these  witnesses  counsel  for  plaintiff 
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asked  them  whether  they  had  instructed  and 
warned  other  employees  of  the  defendant  do- 
ing like  duties,  and  who  had  not  reached 
their  majority.  Subsequently  the  plaintiff 
introduced  several  minors  who  were  in  de- 
fendant's employ,  doing  like  duties,  and  by 
them  offered  to  prove  that  neither  of  these 
superintendents  had  instructed  or  warned 
them.  The  court  refused  to  admit  this  of- 
fered testimony.  In  this  ruling  we  think 
the  court  committed  no  error.  The  two 
superintendents  had  not  on  their  direct  ex- 
amination testified  relative  to  warning  or 
instructing  any  employee  other  than  Furlow. 
It  was  a  matter  wholly  immaterial  to  the 
issues  involved  in  this  case  whether  the 
superintendents  had  or  had  not  given  in- 
structions and  warnings  to  other  employees. 
Such  testimony  was  not  connected  with  the 
issues  involved  in  this  case,  and  related  to 
matters  wholly  collateral  to  those  issues. 
The  general  rule,  well  established  and  re- 
peatedly approved  by  this  court,  is  that, 
when  a  witness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issues  in  the  case,  his 
answer  cannot  be  subsequently  contradicted 
by  the  party  putting  the  question,  nor  can 
the  witness  be  impeached  by  showing  the 
falsity  of  his  answer  made  on  cross-examina- 
tion relative  to  collateral  matters.  The  wit- 
ness can  only  be  impeached  by  evidence  that 
his  general  reputetion  for  truth  or  morality 
renders  him  unworthy  of  belief,  or  that  he 
has  made  statemente  different  from  his  tes- 
timony given  in  chief  in  the  case,  or  rela- 
tive to  some  matter  which  is  not  collateral 
to  the  issues  involved  therein.  Peters  ▼. 
Stete,  103  Ark.  119,  146  S.  W.  491 ;  Jones 
V.  Malvern  Lumber  Co.  68  Ark.  129,  23  S. 
W.  679;  Hot  Springs  Street  R.  Co.  v.  Bode- 
man,  76  Ark.  302,  88  S.  W.  960;  Abbott  v. 
Berron,  90  Ark.  206,  118  S.  W.  708. 

The  court  gave  a  very  lengthy  charge 
to  the  jury  in  which  are  numerous  separate 
instructions  relative  to  the  various  issues  in- 
volved in  the  case.  Some  of  these  instruc- 
tions are  repeated;  and  while  this  repetition 
might  seemingly  lay  undue  stress  upon  the 
matters  therein  embraced,  and  for  that  rea- 
son was  bad  practice  and  improper,  yet  in 
this  case  we  cannot  say  that  prejudice  has 
resulted  sufficient  to  call  for  a  reversal  on 
that  ground.  In  its  instructions  relative  to 
the  acte  of  negligence  charged  against  the 
defendant,  the  court  confined  the  considera- 
tion of  the  jury  to  the  following  assignments 
of  negligence:  (1)  As  to  whether  or  not 
the  defendant  failed  to  exercise  ordinary 
care  to  furnish  deceased  with  a  reasonably 
safe  place  in  which  to  work;  and  (2)  as 
to  whether  or  not  it  had  failed  properly  to 
instruct  and  warn  him.  It  is  urged  that 
the  court  erred  in  refusing  to  instruct  the 
jury  relative  to   the  other   acts  of  negli- 
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gence  attributed  to  the  defendant.  These, 
it  ifl  claimed,  were:  (1)  a  failure  to  guard 
or  protect  the  cogs;  (2)  a  failure  to  furnish 
a  suitable  and  reasonably  safe  platform  or 
run  board  on  which  to  stand  while  oiling 
the  machinery;  (3)  a  failure  to  warn  de- 
ceased of  the  specific  dangers  surrounding 
his  work,  and  to  instruct  him  how  to  avoid 
the  same  by  the  exercise  of  ordinary  care; 
and  (4)  negligence  in  requiring  deceased 
to  work  so  long  without  rest  or  sleep,  in 
consequence  of  which  he  was  unfit  for  work 
on  the  day  of  the  injury,  which  was  known 
to  the  defendant,  but  unknown  to  him. 

We  are  of  the  opinion,  however,  that  the 
alleged  acts  of  n^ligence  in  a  failure  to 
g^ard  or  protect  the  cogs  and  to  furnish  a 
reasonably  safe  platform  or  run  board  are 
embraced  in  the  charge  given  to  the  jury 
relative  to  a  failure  to  furnish  a  safe  place, 
and  are  sufficiently  covered  by  the  instruc- 
tions of  the  court  given  thereon.  On  this 
issue  the  court  instructed  the  jury,  in  effect, 
that  the  defendant  owed  to  the  deceased  the 
duty  to  exercise  ordinary  care  to  furnish 
him  a  reasonably  safe  place  to  work,  and 
that  a  failure  on  its  part  to  exercise  that 
care,  if  it  existed,  was  negligence.  It  also 
instructed  them  that  while  the  defendant 
was  not  required  to  furnish  the  best  machin- 
ery, or  to  have  the  safest  appliances,  it  was 
required  to  exercise  ordinary  care  in  that 
regard,  and  that  if  in  fact  the  defendant's 
appliances  were  such  as  were  in  common 
and  ordinary  use  in  mills  of  that  character, 
and  were  equipped  in  the  ordinary  way  when 
operated  by  persons  of  ordinary  care,  then 
there  was  no  negligence  on  the  part  of  the 
defendant  in  failing  to  furnish  proper  appli- 
ances. It  further  instructed  the  jury  that 
"if  the  decedent  was  a  minor  or  inexperi- 
enced, and  by  reason  thereof  did  not  know 
or  appreciate  the  danger  of  his  employment, 
if  any,  and  that  the  defendant  knew  or  ought 
to  have  know  this,  in  the  exercise  of  ordi- 
nary care  on  its  part,  then  it  was  the  de- 
fendant's duty  to  so  instruct  the  decedent  as 
to  both  latent  and  patent  dangers,  so  that,  as 
far  as  might  be  by  proper  care  on  his  part, 
the  decedent  would  be  enabled  to  perform 
his  duties  in  safety  to  himself;  and  if  you 
find  from  the  preponderance  of  the  evidence 
that  the  defendant  failed  or  neglected  to 
properly  discharge  any  of  these  duties  to 
the  decedent,"  and  that  by  reason  of  such 
neglect  or  failure  the  decedent  was  injured 
while  in  the  exercise  of  due  care  himself, 
then  he  did  not  assume  the  risk,  and  the 
defendant  would  be  liable. 

As  to  the  charge  of  negligence  based  on 
the  allegation  that  defendant  required  de- 
ceased to  work  when  he  was  unfit  to  do  so 
on  account  of  exhaustion,  the  plaintiff  re- 
quested, among  other  instructions,  the  fol- 
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lowing:  "If  you  believe  from  a  preponder- 
ance of  the  evidence  that  George  Furlow,  on 
the  day  he  was  injured,  was  unfit  to  do  the 
work  of  oiling  with  safety  because  of  mental 
and  physical  exhaustion  from  long  and  con- 
tinuous work  for  defendant  and  without 
rest  and  sleep,  and  under  orders  and  direc- 
tion, and  that  defendant's  foreman  knew  of 
his  unfit  condition,  if  he  was  unfit,  and  not- 
withstanding such  knowledge  ordered  and 
directed  him  to  continue  in  the  work,  and 
he  did  so  continue,  and  did  not  himself 
know  of  his  unfitness,  and  did  not  know  or 
appreciate  the  danger  of  doing  the  work  in 
his  then  condition,  and  that  he  was  injured 
because  of  the  negligence  complained  of  in 
the  complaint,  then  you  may  find  for  the 
plaintiff." 

The  instruction  was  predicated  upon  the 
alleged  testimony  tending  to  show  that  de- 
ceased had  worked  so  long  without  sleep 
just  prior  to  the  injury  that  he  was  unfit  to 
do  the  work,  and  that  this  was  known  to  de- 
fendant, and  not  to  deceased,  and  that  he 
was  by  defendant's  superintendent  ordered 
to  work  on  that  day.  The  testimony  given 
by  the  superintendent  was  that  the  deceased 
desired  to  and  did  work  over  his  protest » 
While  there  is  some  testimony  on  the  part 
of  plaintiff  tending  to  show  that  the  super- 
intendent did  request  him  to  work  on  that 
day,  yet  this  same  testimony  shows  that  Fur- 
low  subsequently  made  complaint  to  the  wit- 
ness because  he  had  not  had  sufficient  rest,, 
and  therefore  that  the  deceased  fully  knew 
and  appreciated  his  condition,  if,  as  a  mat- 
ter of  fact,  he  was  directed  to  do  this  work 
by  the  superintendent,  and  that  he  did  the 
work  without  compulsion.  The  mere  fact 
that  plaintiff  was  working  overtime  did  not 
impose  a  special  duty  on  defendant,  nor  did 
it  relieve  deceased  from  the  assumption  of 
any  risk  arising  from  that  fact.  When  a 
servant  is  at  work  in  the  line  of  his  employ- 
ment, he  is  subject  to  the  usual  risk  there* 
of,  although  he  may  be  working  overtime* 
As  is  said  in  2  Bailey  on  Personal  Injuries,. 
§  362:  "Where  a  servant  is  working  over- 
time in  the  line  of  his  employment,  he  as- 
sumes the  risks  the  same  as  if  the  work  was- 
being  done  during  the  regular  work  hours."* 
Kehoe  v.  Allen,  92  Mich.  464,  31  Am.  St. 
Rep.  608,  52  N.  W.  740.  There  was  no  tes- 
timony adduced  upon  the  trial  of  this  case 
showing  or  tending  to  show  that  the  de- 
fendant's superintendent  knew  that  the  de- 
ceased was  unfit  to  continue  his  work  on 
account  of  physical  or  mental  exhaustion 
any  better  than  the  deceased  himself  knew 
it.  He  was  nearly  twenty-one  years  old,  of 
average  intelligence  and  experience  of  one 
of  that  age,  and  had  been  engaged  at  thia 
same  work  for  a  long  time,  and  there  is  no 
testimony  indicating  that  he  did  not  fully 
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know  and  appreciate  his  exhausted  condi- 
tion, if  such  was  a  fact.  The  testimony  on 
the  part  of  the  plaintiff  tending  to  show 
physical  exhaustion  on  his  part  also  showed 
that  the  deceased  appreciated  his  condition 
and  complained  thereof.  If  he  continued  his 
work  without  compulsion,  and  with  a  knowl- 
edge and  appreciation  of  his  exhaustion, 
then  he  assumed  the  risk  arising  from  any 
unfitness  growing  out  of  that  condition.  The 
fact  that  deceased  was  a  minor  did  not 
impose  any  greater  duty  or  liability  upon 
defendant,  if  he  was  properly  instructed  and 
warned.  Nor  did  his  minority  under  such 
circumstances  relieve  him  from  the  conse- 
quences of  the  ordinary  risks  incident  to  his 
employment. 

On  the  issue  of  assumption  of  risk  by  the 
deceased,  the  court  gave  a  number  of  in- 
structions. After  a  careful  examination  of 
these,  we  are  of  the  opinion  that  they  cor- 
rectly reflected  the  law  relative  to  the  risks 
assumed  by  the  deceased.  The  duty  incum- 
bent upon  the  master  to  furnish  a  servant 
with  safe  appliances  and  a  safe  place,  and 
the  risks  relative  thereto  assumed  by  an  em- 
ployee, who  is  also  a  minor,  are  well  stated 
by  Mr.  Justice  Battle  in  the  case  of  Emma 
Cotton  Seed  Oil  Co.  v.  Hale,  56  Ark.  232,  19 
S.  W.  600,  13  Am.  Neg.  Rep.  308:  "It  is 
well  settled  that,  when  one  enters  the  serv- 
ice of  another,  he  takes  upon  himself  the 
ordinary  risks  of  the  employment  in  which 
he  engages.  On  the  other  hand,  the  employer 
takes  upon  himself  an  implied  obligation  to 
provide  the  person  employed  with  suitable 
instruments  and  means  with  which  to  do  his 
work,  and  to  provide  a  suitable  place  in 
which  such  person,  when  exercising  due 
care  himself,  can  perform  his  duty  safely 
or  without  exposure  to  dangers  that  do  not 
come  within  the  obvious  scope  of  his  em- 
ployment. But  the  servant  can  dispense 
with  this  obligation.  If,  having  sufficient 
intelligence  and  knowledge  to  enable  him  to 
see  and  appreciate  the  dangers  to  which  he 
will  be  exposed,  he  knowingly  assents  to  oc- 
cupy a  place  set  apart  to  him  by  the  master, 
and  does  so,  he  thereby  assumes  the  risks  in- 
cident thereto,  and  dispenses  with  the  obli- 
gation of  the  master  to  furnish  him  with  a 
better  place.  It  is  then  no  longer  a  question 
whether  such  place  could  not,  with  reason- 
able care  and  diligence,  be  made  safe.  Hav- 
ing voluntarily  accepted  the  place  occupied 
by  him,  he  cannot  hold  the  master  liable  for 
injuries  received  by  him  because  the  place 
was  not  safe.  ...  If,  however,  the 
servant,  by  reason  of  his  youth  and  inexperi- 
ence, is  not  aware  of  or  does  not  appreciate 
the  danger  incident  to  the  work  he  is  em- 
ployed to  do,  or  to  the  place  he  is  engaged 
to  occupy,  he  does  not  assume  the  risks  of 
his  employment  until  the  master  apprises 
45  L.R.A.(N.8.) 


him  of  the  dangers.  •  •  •  But  if  such 
servant  receives  the  information  and  caution 
from  any  source,  and  accepts  the  place  and 
undertakes  the  work,  he  assumes  the  risks 
ordinarily  incident  thereto,  and  cannot 
thereafter  recover  for  injuries  because  the 
place  was  not  safe.  As  to  such  work  or 
place  and  its  dangers,  he  would  then  be 
placed  on  the  footing  of  an  adult,  and  could 
not,  on  account  of  infancy,  be  relieved  of 
the  consequences  of  such  risks."  These  prin- 
ciples have  been  followed  and  approved  by 
this  court  in  subsequent  cases,  and  the  view 
taken  by  this  court  relative  thereto,  arising 
from  a  state  of  facts  very  analogous  to  those 
involved  in  this  case,  can  be  obtained  by 
an  examination  of  the  case  of  Holmes  v. 
Bluff  City  Lumber  Co.  97  Ark.  180,  133  S. 
W.  819,  and  the  cases  therein  cited. 

It  is  true  that  the  care  to  be  observed 
to  avoid  injury  to  a  minor  is  greater  than 
that  in  respect  to  an  adult;  but  this  doc- 
trine is  based  upon  the  inexperience  and 
immaturity  of  the  minor,  and  not  upon  the 
fact  of  his  minority  itself.  When  the  physi- 
cal and  mental  faculties  of  the  minor  are  as 
mature  as  those  of  an  adult,  he  stands  upon 
the  same  footing.  The  principle  is  thus 
stated  in  1  Labatt  on  Master  &  Servant,  § 
291:  "The  principle  has  frequently  been 
laid  down  or  recognized  that  a  minor  as- 
sumes the  ordinary  risks  of  any  employment 
which  he  undertakes,  in  so  far  as  those 
risks  are,  or  ought  to  have  been,  known  to 
and  appreciated  by  him,  whether  the  source 
of  his  knowledge  be  his  own  observation  and 
experience,  or  the  instructions  which  he  has 
received  from  his  employer  or  his  employer's 
representative.  In  other  words,  the  fact 
that  the  servant  was  a  minor  does  not  en- 
large his  rights,  where  it  is  once  established 
that  he  understood  the  danger.*'  It  would 
serve  no  useful  purpose  to  set  out  the  va- 
rious instructions  which  were  given  by  the 
court  upon  the  question  of  assumed  risk  and 
to  discuss  them  in  detail.  It  is  sufficient 
to  say  that  we  have  carefully  examined 
them,  and  we  find  that  no  error  was  com- 
mitted by  the  court  in  its  rulings  upon  these 
instructions  which  would  call  for  a  reversal 
of  the  case. 

Relative  to  the  question  of  contributory 
negligence,  the  court  in  effect  instructed  the 
jury  that,  in  determining  that  question,  they 
should  consider  the  age,  intelligence,  and 
maturity  of  the  deceased;  and  further  told 
them  that  any  alleged  act  of  negligence  on 
his  part  must  have  contributed  to  produce 
the  injury  complained  of  before  plaintiff 
would  be  precluded  from  recovery  upon  that 
ground. 

The  court  gave  a  number  of  instructions 
on  all  the  following  issues  involved  in  the 
case:      (1)  The   alleged   negligence    of   de- 
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fendant  in  failing  to  furnish  a  safe  place, 
and  in  failing  properly  to  warn  and  instruct 
the  deceased;  (2)  the  alleged  assumption  of 
risk  by  the  deceased  of  the  injuries  he  sus- 
tained; (3)  the  alleged  negligence  of  de- 
ceased, contributing  to  the  cause  of  the  in- 
jury. We  have  carefully  examined  each  of 
these  instructions  which  were  given,  and 
find  that  none  of  them  contains  any  prejudi- 
cial error,  and  that  they  fully  covered  every 
phase  of  the  case.  We  are  of  the  opinion, 
also,  that  the  matters  contained  in  these 
instructions  given  cover  every  correct  in- 
struction requested  by  the  plaintiff.  The 
correct  determination  of  this  case  involved, 
therefore,  simply  the  determination  of  ques- 
tions of  fact  presented  by  the  conflicting 
testimony.  These  questions  of  fact  were 
fought  out  before  the  jury,  and  by  them 
have  been  settled.  The  jury  decided  these 
questions  of  fact  in  favor  of  appellee,  and 
we  are  unable  to  find  any  error  in  the  trial 
of  the  case  which  calls  for  a  reversal  of  the 
judgment  rendered  upon  that  verdict. 
The  judgment  is  accordingly  affirmed. 


I  meanor  for  him  to  work  more  than  a  speci- 
fied number  of  hours  per  day,  even  though 
he  is  acting  under  the  orders  of  his  master. 

Same  —  ballast  for  railroad  —  negli- 
gent disposition. 

2.  Placing  material  for  use  as  ballast 
along  a  railroad  track  at  a  point  a  mile 
from  a  yard  or  stopping  place  is  not  of  it- 
self negligence  which  will  render  the  rail- 
road companv  liable  for  injury  to  a  train 
hand  who  falls  over  it  while  in  the  perform- 
ance of  his  duties. 

Statute  ^  when  effective. 

3.  A  statute  forbidding  railroad  em- 
ployees to  work  more  than  a  certain  number 
of  hours  during  a  day  becomes  effective 
from  the  first  moment  of  the  day  of  its  en- 
actment, so  that  it  is  violated  by  one  who 
works  the  forbidden  number  of  hours  after 
that  time  during  such  day. 

Conflict  of  laws  ^  state  and  Federal  ^ 
hours  of  labor. 

4.  A  state  statute  limiting  the  hours 
which  railroad  employees  may  labor  during 
a  day  was  not  affected  by  the  act  of  Con- 
gress regulating  the  same  matter  prior  to 
the  time  the  latter  act  took  effect. 

(Clark,  Ch.  J.,  dissents.) 


NORTH    CAROLINA    SUPREACB 
COURT. 

W.  F.  LLOYD 

V. 

NORTH    CAROLINA    RAILROAD    COM- 

PANY,  Appt. 

(151  N.  C.  636,  66  S.  E.  604.) 

Master  and  servant  ^  working  hours  ^ 
violation  of  statute  *-  right  to  re- 
cover. 

1.  A  railroad  hand  cannot  hold  his  mas- 
ter liable  for  injury  which  he  receives  while 
violating  the  statute  making  it  a  misde- 


(December  23,  1909.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Orange 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  defendant's  lessee.    Reversed. 

Statement  by  Hoke,  J.: 

The  complaint  alleged,  in  substance,  and 
there  was  evidence  tending  to  show  that  on 
the  5th  day  of  March,  1907,  about  1 :45  p. 
If.  of  said  day,  the  plaintiff,  in  endeavoring 
to  get  aboard  a  moving  freight  train  with 


Note, ^'Effect  of  servant' s  ovm.  viola^ 
tion  of  statute  limiting  hours  of  labor. 

As  to  overwork  of  servant  as  affecting 
master's  liability  for  injury  to  him  or  an- 
other servant,  see  notes  to  Ft.  Wayne  &  W. 
Valley  Traction  Ca  v.  Crosbie,  13  L.R.A. 
(N.S.)  1214,  and  Furlow  v.  United  Oil 
Mills,  ante,  372. 

This  note  is  confined  to  cases  discussing 
the  question  whether  the  servant's  own  act 
in  working  more  than  the  number  of  hours 
prescribed  by  statute  will  affect  his  right  of 
recovery  against  the  master  in  an  action 
based  on  a  violation  of  that  statute;  and 
cases  have  been  excluded  where  a  recovery 
was  allowed  without  the  effect  of  the  serv- 
ant's own  act  being  raised  or  discussed.  Of 
course,  cases  of  this  latter  class  may  be  of 
some  weight  upon  this  question,  but  a  court 
would  not  necessarily  feel  itself  bound  by 
a  decision  of  this  kind  where  the  question 
had  not  been  brought  to  the  court's  atten- 
tion. 
45  L.R.A.(N.S.) 


A  good  example  of  the  class  of  cases  ex- 
cluded is  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
McWhirter,  145  Ky.  427,  140  S.  W.  672, 
which  holds  that  a  railroad  company,  in 
requiring  its  employees  in  charge  of  an  in- 
terstate train  to  remain  in  service  beyond 
the  period  prescribed  by  the  act  of  Congress, 
was  negligent  per  ae,  and  was  liable  for  the 
death  of  a  flagman  on  the  train  who  was 
killed  about  five  minutes  after  the  expira- 
tion of  the  statutory  period.  The  court  dis- 
cusses at  considerable  length  the  question 
whether  a  violation  of  a  statute  by  the  mas- 
ter is  negligence  per  se;  but  it  does  not  in 
any  way  take  notice  of  the  point  which 
might  be  made,  namely,  whether  the  serv- 
ant's own  act,  in  remaining  in  the  employ- 
ment over  the  statutory  period,  might  not 
render  the  defenses  of  assumption  of  risk 
and  contributory  negligence  available  to  the 
master. 

In  Pelin  v.  New  York  C.  &  H.  R.  R.  Co. 
102  App.  Div.  71,  02  N.  Y.  Supp.  408,  it 
was  held  that  a  recovery  might  be  had  for 
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which  he  was  employed,  missed  his  hold, 
and  was  run  over  and  seriously  and  per- 
manently injured  to  his  great  and  irrepar- 
able damage;  that  the  train  in  question 
was  one  carrying  freight  from  Monroe,  Vir- 
ginia, to  Spencer,  North  Carolina,  for  de- 
fendant road;  that  the  injiiry  was  brought 
about  by  reason  of  the  fact  that  he  had  been 
compelled  or  directed  by  defendant  to  re- 
main continuously  upon  duty  for  twenty- 
three  hours,  without  any  sleep,  and  without 
proper  nourishment  or  opportunity  to  get 
it,  and  was  thereby  so  weakened  in  mind 
and  body  that  he  could  not  properly  exert 
himself  for  his  own  safety  and  protection, 
etc.  The  portion  of  the  complaint  stating 
the  cause  of  his  injury  is  as  follows: 

"{5)  That  in  passing  over  the  road  above 
referred  to,  from  station  to  station,  the 
plaintiff  had  become  weary,  overworked,  and 
very  weak  and  hungry,  and  after  2  o'clock 
A.  M.  on  the  morning  of  March  5th  he  had 
no  opportunity  whatever  to  secure  food  or 
sustenance  of  any  kind;  that  while  at 
Greensboro  yard,  about  the  hour  of  12:30 
o'clock  on  March  5th,  the  conductor  of  the 
train  requested  plaintiff  to  come  with  him 
(the  conductor)  to  the  shanty  car  to  eat 
something,  while  en  route  to  High  Point, 
provided  a  substitute  could  discharge  the 
duties  of  the  plaintiff;  that,  it  appearing 
the  substitute  could  relieve  plaintiff,  the 
engineer,  who  was  plaintiff's  superior  offi- 
cer, directed  him   (the  plaintiff)   to  get  off 


the  engine  while  it  was  moving  and  go  back 
to  the  shanty  car  for  some'  food;  that  in 
obedience  to  said  directions,  while  the  train 
was  in  motion,  plaintiff  left  a  substitute  as 
fireman,  in  order  to  go  back  to  the  shanty 
car  for  the  purpose  of  obtaining  something 
to  eat;  that  the  engineer  upon  the  train 
upon  which  he  was  riding,  well  knowing 
that  unless  the  train  was  stopped  plaintiff 
must  board  it  while  it  was  moving,  care- 
lessly and  negligently  did  not  stop  the 
train  for  him  to  get  off  or  on,  but  the  plain- 
tiff, at  a  time  when  the  train  was  moving 
slowly,  under  the  direction  of  the  engineer, 
alighted  from  the  engine  and  stood  in  a 
roadway  between  the  two  tracks,  on  defend- 
ant's right  of  way,  at  a  point  about  1  mile 
from  High  Point,  until  the  caboose  car 
should  come  by,  so  that  he  could  board  the 
car  for  the  purpose  of  obtaining  food,  which 
he  was  compelled  to  have;  that  he  stood  in 
said  roadway,  on  the  right  of  way  of  the  de- 
fendant, between  said  tracks,  waiting  for 
the  shanty  car  to  reach  him;  that  the  train 
was  running  slowly,  and  under  ordinary 
circumstances  the  plaintiff  would  have  been 
able  to  board  the  car  without  danger  or  in- 
jury to  himself,  but  the  defendant's  lessee 
had  carelessly,  negligently,  wrongfully,  and 
unlawfully  constructed  on  the  side  of  the 
roadway  an  embankment,  about  1  foot  higli, 
out  of  rock  ballast,  which  it  had  used  in 
ballasting  the  track,  and  by  reason  of  the 
careless,  negligent,  wrongful  and  unlawful 


the  death  of  an  employee  caused  by  negli- 
gence of  a  train  crew  who  were  exhausted 
by  reason  of  their  having  been  on  duty  up- 
wards of  twenty-four  hours.  Cases  of  this 
kind,  however,  present  a  different  question 
from  that  presented  by  Lloyd  v.  Nobth 
Caboijna  R.  Co.,  and  are  not  within  the 
scope  of  this  note. 

In  the  few  reported  cases  in  which  the 
question  is  squarely  presented,  the  decisions 
support  Lloyd  v.  North  Cabolina  R.  Co. 
in  holding  that  there  can  be  no  recovery. 

Thus,  in  Melville  v.  Butte-Balaklava  Cop- 
per Co.  —  Mont.  — ,  130  Pac.  441,  the 
court,  in  holding  that  there  could  be  no  re- 
covery in  an  action  based  on  the  negligence 
of  a  mine  owner  employing  a  miner  more 
than  the  eight  hours  prescribed  by  statute, 
said:  "If  a  violation  of  the  statute  by  the 
employer  is  negligence,  it  is  equally  so 
on  the  part  of  the  employee;  and  if  the 
disobedience,  on  the  one  hand,  is  a  proxi- 
mate cause  of  the  injury,  so  the  dereliction, 
on  the  other  hand,  must  be  regarded  as  a 
contributing  proximate  cause;  for  the  dis- 
obedience is  concurrent,  and  the  injury  is 
the  result  of  the  concurrent  causes  which 
operated  to  the  same  end.  In  such  a  case 
the  employee  cannot  recover,  because,  in 
allying  tne  injury,  he  must  of  necessity 
allege  his  own  fault.  It  is  the  general  rule 
that  an  action  never  lies  when  the  plaintiff 
must  base  his  claim,  in  whole  or  in  part, 
45  L.R.A.(N.8.) 


on  the  violation  of  a  criminal  or  penal  law 
of  the  state." 

So,  in  Smith  v.  Atchison,  T.  &  S.  F.  R. 
Co.  39  Tex.  Civ.  App.  468,  87  S.  W.  1052, 
where  an  engineer  was  injured  because  of 
his  failure  to  take  a  siding,  due  to  the 
fact  that  he  was  overworked,  the  conclusion 
of  the  court  is  well  stated  in  the  following 
quotation:  "It  may  have  been  a  violation 
of  a  statute  upon  the  part  of  the  appellee 
to  require  apnellant  to  work  over  sixteen 
hours  unless  tnere  was  actual  necessity  for 
it,  and  in  case  others  had  been  injured 
thrbueh  the  violation  of  law,  appellee  would 
doubtless  be  held  liable;  but  appellant  vol- 
untarily acted  with  appellee  in  the  viola- 
tion of  the  statute,  and  will  be  held  to  have 
assumed  all  risks  arising  from  such  act.'" 

In  Inland  Steel  Co.  v.  Yedinak,  172  Ind. 
423,  139  Am.  St.  Rep.  389,  87  N.  E.  220, 
a  recovery  was  allowed  where  a  child,  em- 
ployed under  the  statutory  age,  was  also 
required  to  work  more  than  the  number 
of  hours  prescribed  by  statute;  the  court 
expressly  nolds  that  neither  the  defense  of 
assumption  of  risk  nor  of  contributory  neg- 
ligence was  available  to  the  master,  but 
this  statement  seems  directed  rather  to  the 
cause  of  action  based  on  the  violation  of 
the  statute  forbidding  the  employment  of 
children  under  a  certain  age,  rather  than 
to  the  violation  of  the  statute  limiting  the 
hours  of  labor.  W.  M.  G. 
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conduct  of  tlie  defendant's  lessee  in  requiring 
plaintiff  to  werk  so  many  hours  consecu- 
tively without  rest,  and  so  many  hours  con- 
secutively without  food  or  nutrition  or  sleep, 
the  plaintiff  was  weak,  fatigued,  and  ex- 
hausted, and  was  not  in  a  normal  condition 
of  body  or  mind ;  that  in  his  effort  to  board 
the  moving  shanty  car,  and  in  the  exercise 
of  due  care,  his  feet  came  in  contact  with 
the  embankment  of  ballast  above  referred  to, 
which  defendant's  lessee  had  carelessly  and 
negligently  placed  there,  and  thus  broke  his 
hold  upon  the  shanty  care,  and  caused  him 
to  fall,  throwing  him  on  the  track  under 
the  car,  and  wounding,  bruising,  and  maim- 
ing him,  as  will  more  fully  appear. 

"(6)  That  by  reason  of  the  negligence, 
carelessness,  and  wrongful  and  the  unlawful 
conduct  of  the  defendant's  lessee,  as  here- 
inbefore set  out,  the  plaintiff  was  thrown 
down  and  under  the  car,  his  head  wounded 
and  bruised,  his  left  ankle  and  knee  cut, 
bruised  and  sprained,  and  his  right  leg  so 
mangled,  broken,  and  cut  as  to  require  am- 
putation 6  inches  above  the  knee,  and  the 
plaintiff  suffered  great  pain,  both  of  body 
and  mind,  has  incurred  much  expense  for 
nursing,  medicine,  and  doctor's  bills,  lost 
time,  and  his  power  to  labor,  and  is  now 
unfitted  to  do  work,  all  to  his  great  dam- 
age in  the  sum  of  $20,000." 

There  was  a  motion  for  nonsuit,  properly 
entered,  which  was  overruled,  and  on  issues 
submitted  the  jury  rendered  a  verdict  for 
plaintiff.  Judgment  on  verdict,  and  defend- 
ant excepted  and  appealed,  and  now  moves 
here  that  the  court  dismiss  the  action  "for 
that  the  complaint  does  not  state  a  cause 
of  action,  and  for  that  it  appears  from  said 
complaint  that  the  plaintiff,  at  the  time  of 
the  alleged  injury,  was  engaged  in  violating 
the  criminal  laws  of  the  state  of  North  Car- 
olina, and  that  his  alleged  injuries  grew 
out  of  such  violation  of  the  criminal  laws 
of  the  state."  . 

Messrs.  W.  B.  Rodman  and  S.  M.  Gat- 
tis  for  appellant. 

Messrs.  V.  S.  Bryant,  Aycock  A  Win- 
ston, and  H.  A.  Fonshee  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

On  the  4th  day  of  March,  1907,  the  day 
before  the  occurrence,  our  general  assembly 
enacted  a  statute  (Laws  1907,  pp.  665,  666, 
chap.  456)  containing  the  following  sec- 
tions : 

"Sec.  4.  Any  conductor,  flagman,  fireman, 
engineer,  brakeman,  or  other  member  of  any 
train  crew  who  shall  work  for  any  railroad 
company  more  than  sixteen  hours  in  any 
twenty-four  hours,  shall  be  guilty  of  misde- 
meanor, and  upon  conviction  shall  be  fined 
45  L.R.A.(N.S.) 


or  imprisoned,  or  both,  in  the  discretion  of 
the  court:  Provided,  that  it  shall  not  be 
held  a  violation  of  this  act  by  any  conduc- 
tor, brakeman,  fiagman,  engineer,  fireman, 
or  other  member  of  any  train  crew  who  shall 
work  more  than  sixteen  hours  in  any  twenty- 
four  hours  in  order  to  clear  the  track  or 
tracks  of  said  railroad  company  from 
wrecks,  washouts,  or  obstruction  caused  by 
the  act  of  God,  so  that  they  may  bring  the 
train  or  trains  operated  by  them  to  a  sta- 
tion on  said  road,  which  station  shall  be 
either  the  scheduled  destination  of  said  train 
or  the  station  at  which  there  is  regularly  a 
change  of  train  crews;  nor  shall  it  be  held 
a  violation  of  this  act  by  the  corporation, 
oflScers,  or  agents  thereof,  to  permit  the 
said  conductor,  flagman,  brakeman,  fireman, 
engineer,  or  other  member  of  a  train  crew 
to  work  overtime  under  the  circumstances 
and  conditions  hereinbefore  stated. 

"Sec  5.  This  act  shall  be  in  force  from 
and  after  its  ratification." 

And  under  and  by  virtue  of  this  statute, 
which  was  then  in  force,  we  are  of  opinion 
that,  on  the  facts  as  now  stated  in  the  com- 
plaint, no  recovery  can  be  had. 

It  is  very  generally  held,  universally  so 
far  as  we  are  aware,  that  an  action  never 
lies  when  a  plaintiff  must  base  his  claim,  in 
whole  or  in  part,  on  a  violation  by  himself 
of  the  criminal  or  penal  laws  of  the  state. 
In  1  Wait's  Actions  &  Defenses,  p.  43,  the 
principle  is  broadly  stated  as  follows :  "No 
principle  of  law  is  better  settled  than  that 
which  declares  that  an  action  cannot  be 
maintained  upon  any  ground  or  cause  which 
the  law  declares  to  be  ill^al," — citing 
Davidson  v.  Lanier,  4  Wall.  447,  18  L.  ed. 
377;  Rolfe  v.  Delmar,  7  Robt.  80;  Stewart- 
son  V.  Lothrop,  12  Gray,  52;  Howard  v. 
Harris,  8  Allen,  297;  Pearce  v.  Brooks,  L. 
R.  1  Exch.  213,  35  L.  J.  Exch.  N.  S.  134,  12 
Jur.  N.  8.  342,  14  L.  T.  N.  S.  288,  14  Week. 
Rep.  614,  6  Eng.  Rul.  Cas.  326;  Smith  v. 
White,  L.  R  1  Eq.  626,  35  L.  J.  Ch.  N.  S. 
454,  14  L.  T.  N.  S.  350,  14  Week.  Rep.  510. 
And  this  statement  of  the  doctrine  is  sup- 
ported and  fortified  by  numerous  decisions 
here  and  elsewhere.  Smathers  v.  Bankers' 
L.  Ins.  Co.  161  N.  C.  98,  65  S.  E.  746,  18 
Ann.  Cas.  756;  King  v.  Raleigh  &  P.  S.  R. 
Co.  147  N.  C.  263,  125  Am.  St.  Rep.  546, 
60  S.  E.  1133,  15  Ann.  Cas.  40;  Edwards 
V.  Goldsboro,  141  N.  0.  60,  4  L.R.A.{N.S.) 
589,  53  S.  E.  652,  8  Ann.  Cas.  479 ;  M'Neill 
V.  Durham  &  C.  R.  Co.  132  N.  C.  510,  67 
L.R.A.  227,  95  Am.  St.  Rep.  641,  44  S.  E. 
34,  s.  c.  135  N.  C.  682,  67  L.R.A.  230,  47  S. 
E.  765;  Burbage  v.  Windley,  108  N.  C.  357, 
12  L.RA.  409, 12  S.  E.  839;  Puckett  v.  Alex- 
ander, 102  N.  C.  96,  3  L.R.A  43,  8  S.  E. 
767;  Turner  v.  North  Carolina  R,  Co.  63 
N.  C.  522;  Warden  v.  Plummer,  49  N.  C. 
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<4  Jones,  L.)  624;  Sharp  v.  Farmer,  20  N. 
C.  190  (4  Dev.  &  B.  L.  122) ;  Wallace  v.  Can- 
non,   38  Ga.   190,   95  Am.  Dec.  385.     The 
decision  in  McNeill's  Case,  132  N.  C.  510,  67 
L.R.A.  227,  95  Am.  St.  Rep.  641,  44  S.  E. 
■34,  was  reversed  on  petition  to  rehear  in 
135  N.  C.  682,  67  L.R.A.  227,  47  S.  E.  765, 
but  the  reversal  seems  to  have  been  on  the 
Ipround  that  it  was  not  necessary  to  resort 
to  the  contract  prohibited  in  that  case  as 
A  basis  for  recovery,  and,  further,  that  the 
«tatute  in  the  inhibitive  feature  was  onl]^ 
operative  on  the  company ;  but  both  opinions 
are  in  support  of  the  position  applied  to 
the  present  case.     Nor  is  the  principle,  in 
its  application  to  this  case,  impaired  or  in 
Any  way  affected  by  reason  of  the  allegation 
that  the  plaintiff  was  acting  under  the  or- 
ders of  defendant,  for  an  agent  cannot  jus- 
tify illegal  conduct  by  showing  that  he  was 
acting  under  orders  of  his  principal.    1  Law- 
4on  on  Rights  &  Remedies,  p.  187,  note  2, 
in   which   is  cited,  among  other  decisions, 
Johnson  v.  Barber,  10  111.  425,  50  Am.  Dec. 
416;   Perminter  v.   Kelly,   18  Ala.  716,   54 
Am.   Dec.    177.     True,   as    pointed   out   in 
Smathers  v.  Bankers'  L.  Ins.  Co.  151  N.  C. 
08,  65  S.  E.  746,  18  Ann.  Cas.  756,  there  is 
a  class  of  cases  which  hold  that  a  plaintiff 
will  not  always  be  considered  in  pari  delicto, 
jLTid  barred  of  recovery  on  that  account,  when 
A  statute  in  its  prohibitive  feature  operates 
only  on  one  of  the  parties,  and  is  evidently 
•enacted  for  the  protection  of  the  other.    As 
stated  by  Clark  in  his  work  on  Contracts,  p. 
'336:     "Parties  are  not  to  be  regarded  as 
1)eing  in  pari  delicto  where  the  agreement  is 
merely    malum   prohibitum,    and    the    law 
which  makes  it  illegal  was  intended  for  the 
protection  of  the  party  asking  relief.'*  While 
the   well-being   of   the   railroad   employees 
was,  no  doubt,  one  of  the  motives  which  in- 
duced this  legislation,  the  statute  was  also 
enacted  for  the  benefit  and  protection  of  the 
public;  and  the  principle  just  referred  to, 
stated  as  one  of  the  exceptions  to  the  gen- 
eral rule,  has  no  application  to  the  case 
presented  here,  when  the  claimant  must  al- 
lege his  own  violation  of  the  criminal  law 
as  the  basis  for  his  claim. 

It  could  not  be  contended  that  the  mere 
placing  of  a  lot  of  ballast  along  the  track, 
to  be  used  in  the  necessary  repairs  of  the 
road,  and  at  a  point  1  mile  from  any  yard 
■or   usual    stopping   place,    would    of    itself 
constitute  negligence;  and  the  complaint  it- 
self states  the  proximate  cause  of  the  injury 
to  be  as  follows:     "And  by  reason  of  the 
careless,  negligent,  wrongful,  and  unlawful 
<ocduct  of  the  defendant's  lessee  in  requir- 
ing plaintiff  to  work  so  many  hours  consecu- 
tively without  rest,  and  so  many  hours  con- 
secutively without    food    or    nutrition    or 
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sleep,  the  plaintiff  was  weak,  fatigued,  and 
exhausted,  and  was  not  in  a  normal  condi- 
tion of  body  or  mind;  that  in  his  effort  to 
board  the  moving  shanty  car,  and  in  the 
exercise  of  due  care,  his  feet  came  in  con- 
tact with  the  embankment  of  ballast  above 
referred  to,  which  defendant's  lessee  had 
carelessly  and  negligently  placed  there,  and 
this  broke  his  hold  upon  the  shanty  car  and 
caused  him  to  fall,  throwing  him  on  the 
track  under  the  car,  and  wounding,  bruising, 
and  maiming  him,  as  will  more  fully  ap- 
pear." 

Again  it  was  contended  in  the  argument 
that  the  statute,  having  been  enacted  the 
day  before  the  occurrence,  March  4th,  would 
not  become  effective  till  the  last  moment  of 
that  day,  and  this  being  true,  the  plaintiff 
had  not  worked  for  the  prohibited  period  of 
sixteen  hours  from  and  after  the  time  when 
the  statute  went  into  effect;  but  the  author- 
ities do  not  sustain  such  a  position.  The 
better  doctrine  seems  to  be  that,  while  a 
court  will  hear  evidence  and  determine  the 
precise  moment  of  time  when  a  statute  was 
enacted,  whenever  this  becomes  necessary 
to  prevent  a  wrong  or  to  assert  a  meritori- 
ous right,  in  the  absence  of  any  such  evi- 
dence or  means  of  proof  the  statute  will  be 
held  effective  from  the  first  moment  of  the 
day  of  its  enactment.  Mr.  Bishop  in  his 
work  on  Statutory  Crimes  states  this  to  be 
the  rule.  Bishop,  Statutory  Crimes,  p.  21, 
§  28.  And  an  examination  will  show  this 
to  be  a  correct  deduction  from  the  decisions. 
Louisville  v.  Portsmouth  Sav.  Bank,  104  U. 
S.  469,  26  L.  ed.  775;  Burgess  v.  Salmon, 
97  U.  S.  381,  24  L.  ed.  1104;  Lapeyre  v. 
United  States,  17  Wall.  191,  21  L.  ed.  606; 
Kennedy  v.  Palmer,  6  Gray,  316;  Arrow- 
smith  V.  Hamering,  39  Ohio  St  573.  The 
last  case  gives  a  very  clear  statement  of  the 
question  presented,  as  follows :  "  ( 1 )  This 
act  took  effect  on  the  day  of  its  passage,  and 
by  presumption  of  law  from  the  commence- 
ment of  that  day,  and  not  from  its  expira- 
tion. (2)  This  presumption  will  not  pre- 
vail where  it  is  in  conflict  with  any  right 
required  in  actual  points  of  time  on  that 
day  before  the  act  took  effect.  In  such  case 
the  exact  time  of  the  day  may  be  shown." 

And  it  was  contended  for  defendant  that 
in  any  event  the  service  after  the  sixteen 
hours  was  the  thing  prohibited,  and  that 
this  undoubtedly  was  after  the  statute  was 
in  operation.  It  was  further  suggested  that 
Congress  had  enacted  a  statute  (act  March 
4, 1907, chap. 2939,  34  Stat. at  L.  1415, U.S. 
Comp.  Stat.  Supp.  1909,  p.  1170)  prohibit- 
ing railroads  from  requiring  or  permitting 
train  crews  on  trains  engaged  in  interstate 
commerce  to  work  more  than  sixteen  con- 
secutive hours,  etc.,  the  statute  having  been 
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enacted  March  4,  1907,  to  become  operative 
March  4,  1908,  and  that  the  enactment  of 
such  a  law  would  render  the  state  legisla- 
tion  in  question  of  none  effect;    but  that 
view  does  not  obtain  with  us.    If  it  be  con- 
ceded that  the  act  of  Congress  in  its  present 
form  is  a  valid  law,  we  have  held  that  such 
legislation  does  not  impair  or  affect  state 
legislation   unless   the   Federal    law    is    in 
operation,  and  is  prohibitive  in  its  terms,  or 
in  some  way  affects  the  very  question  which 
the  state  legislation  undertakes  to  regulate 
and  control.     Reid  v.  Southern  R.  Co.  160 
N.  C.  753,  64  S.  E.  874,  17  Ann.  Cas.  247. 
And  further,  under  the  doctrine  announced 
and  upheld  in  Smith  t.  Alabama,  124  U.  S. 
465,  31  L.  ed.  508,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct.  Rep.  564,  it  would  seem  that 
the  state  legislation  on  this  subject  would 
be  upheld,  notwithstanding  the  existence  of 
the  Federal  statute  referred  to;  this  being 
a  matter  which  both  sovereignties  may  su- 
pervise at  one  and  the  same  time,  at  least 
when  there  is  no  necessary  conflict  between 
them.     In  that  case  the  state  of  Alabama 
had  enacted  a  law  (Laws  1886-87,  p.  100) 
to  the  effect  '*that  it  should  be  unlawful  for 
the  engineer  of  any  railroad  train  in  this 
state  to  drive  or  operate  or  engineer  any 
train  of  cars  or  engine  upon  the  main  line 
or   roadbed  of  any   railroad   in  this  state 
which  is  used  for  the  transportation  of  per- 
sons, passengers,  or  freight,  without  first  un- 
dergoing an  examination  and  obtaining  a 
license  as  hereinafter  provided."     And,  as 
applied  to  an  engineer  engaged  at  the  time 
in   interstate  commerce,    the    court    held: 
'(1)  That  the  statute  of  Alabama  was  not, 
in  its  nature,  a  regulation  of  commerce,  even 
when  applied  to  such  a  case  as  this;    (2) 
that  it  was  an  act  of  legislation  within  the 
scope  of  the  powers  reserved  to  the  states, 
to  regulate  the  relative  rights  and  duties 
of  persons  within  their  respective  territorial 
jurisdictions,  being  intended  to  operate  so 
as  to  secure  safety  of  persons  and  property 
for  the  public;  (3)  that  so  far  as  it  affected 
transactions  of  commerce  among  the  states, 
it  did  so  only  indirectly,  incidentally,  and 
remotely,  and  not  so  as  to  burden  or  im- 
pede them,  and  that,  in  the  particulars  in 
which  it  touched  those  transactions  at  all, 
it  was  not  in  conflict  with  any  express  en- 
actment of  Congress  on  the  subject,  nor  con- 
trary to  any  intention  of  Congress  to  be 
presumed  from  its  silence;    (4)   that  so  far 
as  it  was  alleged  to  contravene  the  Consti- 
tution of  the  United  States,  the  statute  was 
a  valid  law." 

The  motion  made  by  defendant  is  permis- 
sible under  the  rule  (140  N.  C.  662,  53  S.  E. 
viii;  Sutton  V.  Walters,  118  N.  C.  495-500, 
24  S.  E.  357),  and  we  are  of  opinion,  as 
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stated,   that   no  valid  cause    of   action    is 
stated  in  the  complaint,  and  the  same  must 
be  dismissed. 
Reversed. 

Clark,  Ch.  J.,  dissents.     Manning,  J., 

did  not  sit  on  the  hearing  of  this  case. 
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TWIN  CITY  TAXICAB  COMPANY,  Appt. 
(120  Minn.  368,  139  N.  W.  611.) 

Master  —  act  of  volunteer  —  liability. 

1.  Where  a  servant,  without  authority 
from  the  master,  permits  a  stranger  to  as- 
sist him  in  his  work  for  the  master,  and 
such  stranger,  in  the  presence  of  the  serv- 
ant and  with  his  consent,  negligently  does 
such  work,  the  master  is  liable  for  such 
negligence. 

Trial  *-  argument  *-  error. 

2.  Remarks  of  counsel  to  the'  jury  held 
not  improper. 

Damages  —  excess. 

3.  The  damages  were  not  excessive. 

(January  24,  1913.) 

Headnotes  by  Bunn,  J. 

/Vote.  —  Liahility  of  master  for  injury  to 
property  or  person  of  one  to  whom  lie 
owes  no  contractual  duty,  hy  acts  of 
volunteer  whom,  servant  permits  to 
4issist  in  performance  of  master*s 
service. 

This  note  supplements  that  appended  to 
Thyssen  v.  Davenport  Ice  k  Cold  Storage 
Co.  13  L.R.A.(N.S.)   572. 

In  the  present  note,  as  in  the  earlier  one, 
the  cases  considered  are  those  in  which  a 
mere  servant  invites  or  permits  a  stranger 
to  assist  in  the  absence  of  authority  from, 
or  knowledge  or  acquiescence  of.  tne  mas- 
ter. It  excludes  cases  where  the  servant 
has  authority,  expressed  or  implied,  by  rea- 
son of  emergency  or  the  nature  of  the  em- 
ployment, to  employ  an  assistant;  or  cases 
bearing  upon  the  ground  of  ratification  or 
acquiescence  on  the  master's  part. 

As  to  the  liability  of  the  master  for  in- 
jury to  the  employee's  assistant,  see  the 
*  note  to  Paducah  Box  &  Basket  Co.  v.  Park- 
er, 43  L.R.A.(N.S.)    179. 

As  to  the  master's  liability  for  injury  to 
an  emergency  assistant,  see  the  note  to  St. 
Louis  &  S.  F.  R.  Co.  v.  Bagwell,  40  L.R.A. 
(N.S.)   1180. 

As  to  the  liability  of  the  master  for  in- 
jurv  to  a  volunteer,  see  the  notes  to  Evarts 
V.  St.  Paul,  M.  &  M.  R.  Co.  22  L.R.A.  663; 
Grossom  v.  Atlanta  &  B.  Air  Line  R.  Co. 
13  L.R.A.(N.S.)  661;  and  Hunter  v.  Cor- 
rigan,  43  L.R.A.(N.S.)   187. 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  judgment  notwithstanding  the  ver- 
dict, and  a  new  trial  in  an  action  brought 
to  recover  damages  for  personal  injuries  re- 
ceived in  collision  with  an  automobile.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  W.  Volk,  for  appellant: 

If  a  servant  who  is  employed  to  do  cer- 
tain work  for  his  master  employs  another 
person  to  assist  him,  or  to  do  the  work  for 
him,  the  master  is  not  liable  for  the  negli- 
gence of  such  assistant,  unless  the  servant 
had  authority,  express  or  implied,  to  em- 
ploy him. 

26  Cyc.  1521 ;  Haluptzok  v.  Great  North- 
ern R.  Co.  65  Minn.  446,  26  L.R.A.  739,  57 


N.  W.  144;  Hills  v.  Strong,  132  111.  App. 
174;  Board  of  Trade  Bldg.  Corp.  v.  Cralle,. 
109  Va.  246,  22  L.R.A.(N.S.)  297,  132  Am. 
St.  Rep.  917,  63  S.  E.  995;  Mangan  v.  Foley, 
33  Mo.  App.  260;  Church  v.  Chicago,  M.  &, 
St.  P.  R.  Co.  50  Minn.  218,  16  L.R.A.  861, 
62  N.  W.  647 ;  Beaucage  v.  Mercer,  206  Mass. 
492,  138  Am.  St.  Rep.  401,  92  N.  E.  774; 
Lewis  v.  Amorous,  3  Ga.  App.  50,  59  S.  E. 
338;  Cooper  v.  Lowery,  4  Ga.  App.  120,  60 
S.  E.  1015;  Gwilliam  v.  Twist  [1895]  2  Q. 
B.  84,  64  L.  J.  Q.  B.  N.  S.  474,  14  Reports,. 
461,  72  L.  T.  N.  S.  579,  43  Week.  Rep.  566, 
69  J.  P.  484;  Harris  v.  Fiat  Motors,  23: 
Times  L.  R.  604. 

The  remarks  of  counsel  for  plaintiff  in 
his  closing  argument  to  the  jury  were  im- 
proper and  prejudicial. 


Except  in  New  York,  the  later  cases,  like 
the  earlier  ones,  support  the  conclusion  that 
the  master  is  not  liable  for  the  negligence 
of  a  stranger  to  whom  the  servant,  with- 
out authority,  delegates  his  duties,  unless 
the  servant  negligently  selects  an  incom- 
petent person,  or  co-operates  with  the  per- 
son selected  in  carrying  on  the  operation 
from  which  the  injury  results. 

As  stated  above,  the  master  is  not  liable 
where  the  servant  delegates  a  particular 
duty  in  its  entirety  to  a  stranger,  and  is 
not  present  and  does  not  co-operate  in  the 
performance  of  a  duty  by  the  latter. 

This  statement  is  supported  by  Hills  v. 
Strong,  132  111.  App.  174,  in  which  it  ap- 
peared that  a  truck  driver,  without  his  mas- 
ter's knowledge,  procured  another  to  drive 
the  truck  and  unload  the  freight  merely 
as  an  accommodation,  and  that  the  injuries 
occurred  while  the  third  person  was  driv- 
ing the  empty  truck  to  meet  the  servant, 
who  was  attending  to  his  personal  affairs. 

And  though  not  expressly  enunciated  in, 
the  last  statement  applies  to,  the  case  of 
Clough  V.  Rockingham  County  Light  &  P. 
Co.  76  N.  H.  84,  71  Atl.  223,  holding  that 
an  electric  power  company  is  not  liable  for 
the  negligence  of  the  servant  of  an  electric 
railway  company,  whom  the  power  com- 
pany's servant,  without  authority,  directed 
to  take  charge  of  certain  wires  while  a 
building  was  being  moved  under  them. 

So,  the  Georgia  appellate  court  declares 
broadly  that  if  a  servant  who  is  employed 
to  perform  certain  defined  duties  for  his 
master  procures  another  person  to  assist 
him  in  his  work,  the  master  is  not  liable 
for  the  negligence  of  such  person  where  the 
servant  has  no  authority,  express  or  im- 
plied, to  employ  the  assistant,  and  the  em- 
ployment of  the  assistant  has  not  been 
ratified  by  the  master.  Cooper  v.  Lowery, 
4  Ga.  App.  120,  60  S.  E.  1016.  The  facts  to 
which  this  doctrine  was  applied  were  that 
a  servant  of  a  manufacturer,  whose  duty 
it  was  to  deliver  goods  to  customers,  ob- 
tained the  assistance  of  a  boy  who  injured  a 
customer  while  loading  some  goods  into  the 
latter's  wagon.  The  court  assumes  that  the 
broad  doctrine  announced  by  it  is  applica- 
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ble  to  the  case,  and  in  doing  so  goes  to 
the  extreme  opposite  of  that  represented 
by  the  case  of  Althorf  v.  Wolfe,  infra.  In 
the  Georgia  case,  the  court  might  well  have 
held  that  the  manufacturer  owed  a  con- 
tractual duty  to  its  customers  which  would 
require  it  to  see  that  such  customers  were- 
not  injured  by  intruders  or  volunteers,  al- 
though it  is  to  be  admitted  that  if  that  view 
had  been  taken  and  the  defendant  had  been 
liable,  the  case  would  not  have  come  within- 
the  scope  of  this  note. 

Likewise,  in  Board  of  Trade  Bldg.  Corp. 
V.  Cralle,  109  Va.  246,  22  L.R.A.(N.S.)  297, 
132  Am.  St.  Rep.  917,  63  S.  E.  996,  in  which 
a  contractual  relation  between  the  plaintiff 
and  defendant  could  have  been  invoked,  thu^ 
court  reaches  its  decision  upon  broader 
grqund,  in  holding  that  the  owner  of  an 
office  building  is  not  liable  for  the  negli- 
gence of  its  servant,  to  one  who  was  in- 
jured by  the  negligent  operation  of  an  ele- 
vator by  a  boy  who,  in  the  temporary 
absence  of  the  regular  elevator  boy,  was- 
directed  to  take  the  plaintiff  to  his  floor,, 
by  a  hall  boy  who  was  not  concerned  with 
the  operation  of  the  elevator,  and  had  no 
authority,  express  or  implied,  to  direct  any- 
one to  operate  it.  It  is  to  be  observed  that 
in  this  case  the  hallboy,  in  directing  the 
operation  of  the  elevator,  was  not  obtain- 
ing assistance  in  the  performance  of  any  of 
his  own  duties,  and  was  therefore,  in  every 
sense  of  term,  acting  outside  the  scope  of 
his  employment,  just  as  he  would  have  been 
if  he  had  undertaken  to  operate  the  elevator 
himself. 

So,  a  master  who  sends  his  servant  to* 
bring  to  his  place  of  business  an  automobile 
for  repairs  is  not  liable  for  the  negligence 
of  a  boy  whom  the  servant,  without  au- 
thority, procures  to  take  the  machine  to- 
the  place  of  business.  White  v.  Levi,  137 
Ga.  269,  73  S.  E.  376.  It  seems  not  to  have 
been  contended  in  this  case  that  the  serv- 
ant was  negligent  in  delegating  his  duties 
to  the  boy,  and  the  decision  is,  of  course, 
placed  upon  the  ground  that,  in  delegating 
his  duties  to  a  stranger,  the  servant  acted 
outside  the  scope  of  his  authority. 

But,   upon  the   authority  of   Althorf   v,. 
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Louisville  &  N.  R.  Co.  v.  Hull,  113  Ky. 
561,  67  L.R.A.  771,  68  S.  W.  433;  Wells  v. 
Moses,  87  Minn.  432,  92  N.  W.  334. 

Messrs.  Allen  A  Straig^ht,  for  respond- 
ent: 

A  master  is  liable  for  the  negligent  acts 
of  one  who,  in  the  presence  of  his  servant, 
and  with  his  consent  and  assistance,  is  doing 
some  act  in  furtherance  of  the  master's  bus- 
iness, or  performing  some  work  of  the  mas- 
ter, which  had  been  intrusted  to  the  servant 
in  the  course  of  his  employment;  and  the 
master  bears  the  same  relation  thereto  as 
to  his  liability  therefor  as  if  such  acts  had 
been  performed  by  his  servant. 

Althorf  V.  Wolfe,  22  N.  Y.  856;  Booth  v. 
Mister,  7  Car.  &  P.  66;  Bamberg  v.  Inter- 
national R.  Co.  63  Misc.  403,  103  N.  Y. 
Supp.  297;  Thyssen  v.  Davenport  Ice  & 
Cold  Storage  Co.  13  L.R.A.(N.S  )  672,  note; 
Dimmitt  v.  Hannibal  &  St.  J.  R.  Co.  40  Mo. 
App.  664;  James  v.  Muehlebach,  34  Mo. 
App.  612;  Thomp.  Neg.  2d  ed.  §§694,  606; 
Hill  V.  Sheehan,  48  N.  Y.  S.  R.  410,  20  N.  Y. 
Supp.  629;  Fick  v.  Chicago  &  N.  W.  R.  Co. 
68  Wis.  469,  60  Am.  Rep.  878,  32  N.  W. 
627;  Lakin  v.  Oregon  P.  R.  Co.  16  Or.  220, 
16  Pac.  641;  Tennessee  Coal  I.  &  R.  Co.  v. 
Hayes,  97  Ala.  201,  12  So.  98;  Bank  of 
California  v.  Western  U.  Teleg.  Co.  62  Cal. 
280;  Gleason  v.  Amsdell,  9  Daly,  393; 
Simons   v.   Monier,   22   Barb.   419;    Engle- 


hart  V.  Farrant  [1897]  1  Q.  B.  240,  66  L. 
J.  Q.  B.  N.  S.  122,  76  L.  T.  N.  S.  617,  45 
Week.  Rep.  179;  Wellman  v.  Miner,  19 
Misc.  644,  44  N.  Y.  Supp.  417,  2  Am.  Neg. 
Rep.  218;  Carson  v.  Leathers,  67  Miss.  650; 
Andrews  v.  Boedecker,  126  111.  605,  9  Am. 
St.  Rep.  649,  18  N.  E.  661;  Campbell  v. 
Trimble,  75  Tex.  270,  12  S.  W.  863;  3  Mich. 
L.  Rev.  198. 

Bann,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  for  personal 
injuries  received  by  plaintiff  in  being 
struck  by  an  automobile.  The  verdict  was 
for  plaintiff  in  the  sum  of  $1,200,  and  de- 
fendant appeals  from  an  order  denying  its 
motion  in  the  alternative  for  judgment  not- 
withstanding the  verdict,  or  for  a  new  trial. 

It  is  conceded  on  this  appeal  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict 
on  the  question  whether  the  accident  was 
caused  by  negligence  on  the  part  of  the  per- 
son who  was  operating  the  automobile.  The 
principal  contention  is  that  defendant  is 
not  liable  for  the  negligence  of  this  driver, 
or  chauffeur.  The  facts  bearing  upon  this 
question  are  these:  Defendant  was  in  the 
business  of  operating  taxicabs  in  St.  Paul, 
and  also  repaired  automobiles  for  others. 
On  the  day  of  the  accident  Connolly  and 
Hildebrand,  two  employees  of  defendant,  had 


Wolfe,  22  N.  Y.  355,  which  is  cited  in  the 
earlier  note,  the  court  in  Ellefson  v.  Singer, 
132  App.  Div.  89,  116  N.  Y.  Supp.  453,  held 
that  tne  owner  of  a  building  whose  janitor 
without  the  former's  knowledge  or  consent, 
employed  a  third  person,  was  liable  to  the 
tenant  of  an  adjoining  building  for  in- 
juries received  when  such  third  person 
threw  a  board  from  the  roof  of  the  owner's 
building.  It  did  not  appear  in  the  Ellef- 
son Case  that  the  defendant's  janitor  as- 
sisted in  the  operation  from  which  the 
injuiT  resulted,  and  the  court  might  have 
found  in  this  a  reason  for  distinguishing 
the  Althorf  Case,  which,  it  is  to  be  ob- 
served, clearly  showed  that  at  the  time  the 
third  person  threw  ice  from  the  roof,  the 
defendant's  servant  was  co-operating  with 
him  generally  in  the  removal  of  the  ice. 
It  is  also  to  be  noted  that  in  his  recent  work 
on  Master  &  Servant,  Mr.  Labatt  takes  oc- 
casion to  say  in  vol.  7,  p.  7739,  that  it  is 
his  opinion  that  the  case  of  Althorf  v. 
Wolfe,  so  far  as  it  places  its  decision  upon 
the  broad  ground  of  vicarious  responsibility, 
is  an  extremely  unsatisfactory  one. 

And  in  Seller  v.  Levy,  68  Misc.  182,  124 
N.  Y.  Supp.  411,  the  court  took  occasion 
to  say  that  the  doctrine  of  Althorf  v.  Wolfe 
was  applicable  where  the  defendant's  book- 
keeper drove  defendant's  wagon  at  the  re- 
quest of  the  regular  driver,  who  absented 
himself  for  his  own  private  purposes,  though 
it  was  held  that  there  was  such  evidence 
of  previous  occasions  when  the  bookkeeper 
45  L.R.A.(N.8.) 


had  driven  the  wagon  as  to  warrant  the  im- 
plication of  a  standing  acquiescence  or  per- 
mission on  the  part  of  the  defendant. 

In  Wooding  v.  Thom,  148  App.  Div.  21, 
132  N.  Y.  Supp.  60,  rehearing  denied  in 
148  App.  Div.  913,  132  N.  Y.  Supp.  1151, 
the  owner  of  an  automobile  who  sent  his 
chauffeur  to  demonstrate  the  car  to  a  pro- 
spective purchaser  was  held  liable  for  in- 
jury to  a  third  person  resulting  from  the 
negligence  of  the  servant  of  the  prospective 
purchaser,  who  was  permitted  by  the  chauf- 
feur to  operate  the  car,  the  court  declaring 
that,  in  the  circumstances,  permitting  the 
servant  to  operate  the  car  was  in  further- 
ance of  the  chauffeur's  duty. 

Where  the  servant  co-operates  in  the 
negligent  act,  the  master  cannot  escape 
li8l)ility  upon  the  ground  that  the  servant 
was  assisted  in  the  work  by  a  third  per- 
son ;  and  this  is  true  irrespective  of  whether 
the  third  person  is  a  servant,  volunteer,  or 
otherwise.  Such  is  the  doctrine  of  Andrews 
V.  Boedecker,  126  111.  605,  9  Am.  St.  Rep. 
649,  18  N.  E.  661,  holding  the  master  lia- 
ble for  injury  received  by  a  third  person 
from  the  fall  of  lumber  negligently  piled  by 
a  servant  assisted  by  a  stranger. 

Likewise,  a  city's  liability  for  injury  to 
a  boy  by  the  negligence  of  its  bridge  tender 
in  turning  the  bridge  when  he  saw  a  boy 
thereon  in  danger  is  not  affected  by  the  fact 
that  one  whom  the  tender  employed  as  an 
assistant,  without  authority,  contributed  to 
the  accident  by  negligently  chasing  the  boy 
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completed  repairs  on  a  car  belonging  to  one 
Printon,  and,  pursuant  to  custom,  took  the 
car  out  on  the  street  preparatory  to  'trying 
it  out,"  to  ascertain  if  it  had  been  properly 
repaired.  Defendant's  foreman  was  present 
when  the  two  men  had  the  car  on  the  street 
in  front  of  defendant's  garage,  and  in- 
structed them  to  go  to  a  repair  supply 
shop  while  they  were  operating  the  car, 
and  procure  a  piece  of  pipe  to  be  used  in 
repair  work.  At  this  time  one  Vielleux, 
who  was  a  taxicab  driver  in  defendant's  em- 
ploy, came  to  the  garage  to  take  out  the 
taxicab  which  he  drove,  but  this  cab  had  not 
yet  returned  to  the  garage.  Connolly  and 
Hildebrand  were  in  the  front  seat  of  the  re- 
paired automobile,  and  in  the  presence  of  the 
foreman  and  with  his  acquiescence  Vielleux 
got  into  the  rear  seat  and  the  automobile 
went  off,  with  Connolly  at  the  wheel.  They 
stopped  at  a  repair  supply  shop,  and,  while 
Connolly  went  in  for  the  pipe,  Vielleux 
climbed  into  his  seat  and  took  the  wheel. 
When  Connolly  came  out,  he  got  into  the 
rear  seat,  and,  Vielleux  driving,  they  pro- 
ceeded to  other  repair  supply  shops  for  the 
pipe,  which  they  failed  to  find.  It  was  then 
suggested  that  they  test  the  car  on  the  Sixth 
street  hill,  and  they  drove  up  Sixth  street 
with  this  object  in  view;  Vielleux  operating 
the  wheel,  Hildebrand  sitting  in  the  front 
seat  beside  him,  and  Connolly  in  the  rear' 


seat.  While  approaching  the  hill  at  a  high 
rate  of  speed,  the  car  struck  plaintiff  and  in- 
flicted the  injuries  complained  of.  As  be- 
fore stated,  there  is  no  question  here  as  to 
the  negligent  operation  of  the  car,  nor  is 
there  any  suggestion  that  pUintiff  was 
guilty  of  contributory  negligence. 

The  evidence  was  clearly  sufficient  to 
justify  a  finding  that  Connolly  and  Hilde- 
brand were  trying  out  the  car  at  the  time 
of  the  accident,  and  that  they  were  author- 
ized by  defendant  to  do  so.  Clearly,  there- 
fore, if  the  accident  had  happened  through 
the  negligence  of  either  of  these  servants, 
defendant  would  be  responsible.  The  claim 
is  that  Vielleux,  through  whose  reckless 
driving  the  accident  happened,  was  not  em- 
ployed or  authorized  by  defendant  to  drive 
the  car,  and  therefore  that  the  rule  of  re- 
spondeat superior  does  not  apply.  The  facts 
are  most  peculiar.  Vielleux  was  a  servant 
of  defendant,  but  he  was  only  employed  to 
drive  a  taxicab,  and  was  not  directly  au- 
thorized by  defendant  to  try  out  this  car. 
But  defendant's  foreman  knew  that  Vielleux 
was  in  the  automobile  when  it  started,  and 
he  was  permitted  by  Connolly  and  Hilde- 
brand to  operate  it.  They  were  present  all 
the  time,  and  apparently  made  no  effort  to 
preyent  Vielleux  from  acting  as  chauffeur, 
or  from  exceeding  the  speed  limit. 

We  think  that  defendant  is  responsible  for 


while  the  bridge  was  in  motion.  Chicago 
V.  O'Malley,  196  111.  197,  63  N.  E.  652. 

In  Does  v.  Crosstown  Street  R.  Co.  122 
App.  Div.  896,  106  N.  Y.  Supp.  1122,  the 
court,  per  curiamf  followed  Bamberg  v.  In- 
ternational E.  Co.  53  Misc.  403,  103  N.  Y. 
Supp.  297,  which  is  cited  in  the  note  in  13 
L.RJ^.(N.S.)  572,  and  which  holds  that 
the  driver  of  a  wagon  who,  in  the  absence 
of  the  boy  who  usually  accompanies  him, 
and  in  disregard  of  instructions,  intrusts 
the  driving  of  the  team  to  another  boy,  an 
entire  stranger,  whom  he  asks  to  accom- 
pany him,  is  guilty  of  negligence  which  ren- 
ders the  owner  of  the  wagon  liable  to  one 
injured  by  its  being  driven  toward  the  cross- 
ing by  the  boy  while  the  driver  was  ar- 
ranging the  load  on  the  rear  end  of  the 
wagon.  In  the  Bamberg  Case  the  court 
said  that  the  driver  might  reasonably  be 
said  to  have  been  negligent,  because,  while 
still  in  the  wagon,  he  failed  to  retain  com- 
plete control  of  the  reins,  and  to  exercise 
proper  vigilance  to  avoid  accidents.  But, 
of  course,  under  the  New  York  rule,  as 
ahown  above,  the  defendant  would  have  been 
held  liable  even  though  the  servant  had 
been  absent. 

Of  course,  if  the  person  selected  to  assist 
is  a  child,  or  is  otherwise  incompetent,  lia* 
bility  on  the  part  of  the  master  may  be 
predicated  of  the  servant's  negligence  in 
the  selection  of  the  incompetent  person. 
Thus,  in  7  Labatt  on  Master  &  Servant, 
7744,  the  author  refers  to  a  case  whose  re- 
46  L..K.A.(N.S.)  25 


port  is  unavailable,  in  the  following  lan^ 
guage:  "In  Vollander  v.  Victorian  R. 
Comrs.  (1896)  22  Vict.  L.  Rep.  141,  where 
a  child  deputed  by  the  keeper  of  a  railway 
crossing  to  open  the  gate  for  the  purpose 
of  admitting  a  vehicle  allowed  the  gate  to 
swing  back  and  strike  the  vehicle,  the  de- 
fendants were  held  liable  for  reasons  thus 
explained:  It  is  admitted  that  the  defend- 
ants had  the  care  and  management  of  thii 
level  crossing  and  these  gates.  In  order  tc 
enable  them  to  carry  out  their  duty  at  thin 
crossing,  they  put  an  old  woman  there  to 
undertake  the  care  and  management  of  the 
gates.  It  then  became  her  duty,  intrusted 
to  her  by  the  defendants,  to  take  care  of 
and  manage  these  gates,  and  look  after  the 
level  crossings,  and  see  that  the  gates  were 
properly  opened  and  shut.  In  the  opinion 
of  the  court  there  is  ample  evidence  to  go 
to  the  jury  that  this  old  woman  was  guilty 
of  direct  negligence  in  the  way  that  she  per- 
formed her  duty,  inasmuch  as  on  previous 
occasions,  as  well  as  on  the  occasion  in  ques- 
tion, she  employed,  as  her  instrument  to 
open  these  gat€«,  a  little  child  of  incon- 
siderable strength  and  size.  There  is,  at 
least,  evidence  to  show  that  she  employed 
an  improper  instrument  for  the  purpose  of 
performing  her  duty.  It  was  a  question  for 
the  jury  whether  this  was  negligence,  just 
in  the  same  way  as  if  she  had  employed 
other  questionable  means  to  open  the  gates 
and  an  accident  was  thereby  caused.' " 

L.  A.  W. 
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the  negligent  operation  of  the  car,  even  con- 
ceding that  it  had  not  authorized  Vielleux 
to  operate  it,  or  authorized  Connolly  or 
Hildebrand  to  employ  an  aBsistant.  We  ap- 
prove the  rule  that,  when  the  master  in- 
tnistfi  the  performance  of  an  act  to  a  serv- 
ant, he  is  liable  for  the  negligence  of  one 
who,  though  not  a  servant  of  the  master,  in 
the  presence  of  his  servant  and  with  his  con- 
sent, negligently  does  the  act  which  was  in- 
trusted to  the  servant.  A  clear  applica- 
tion of  this  rule  is  found  in  the  model  opin- 
ion in  Booth  v.  Mister,  7  Car.  k  P.  66,  where 
the  facts  were  that  a  servant  of  the  master, 
driving  a  cart  on  his  master's  business,  in- 
trusted the  reins  to  a  friend  riding  with 
him,  who  drove  carelessly  and  caused  an 
accident.  The  English  judge  said:  "As  the 
defendant's  servant  was  in  the  cart,  I  think 
that  the  reins  being  held  by  another  man 
makes  no  difference.  It  was  the  same  as  if 
the  servant  held  .  .  .  [the  reins]  him- 
self." In  Althorf  v.  Wolfe,  22  N.  Y.  365,  the 
master  had  instructed  his  servant,  Fagen,  to 
remove  snow  and  ice  from  the  roof  of  a 
house.  Fagen  procured  his  friend  Cashman 
to  assist,  and  Cashman  negligently  threw 
ice  and  snow  on  a  person  passing  by,  who 
was  killed.  It  was  held  that  the  master  was 
liable.  In  Dimmitt  v.  Hannibal  &  St.  J. 
R  Co.  40  Mo.  App.  654,  a  boy  who  was  not 
employed  by  defendant,  but  who  had  per- 
formed voluntary  services  about  a  station, 
threw  a  switch  with  the  consent  and  in  the 
presence  of  a  brakeman  whose  duty  this 
was,  but  without  his  direction.  It  was  held 
that  the  company  was  liable  to  a  passen- 
ger injured  as  a  result.  The  cases  are  col- 
lected in  the  note  to  Thyssen  v.  Daven- 
port Ice  &  Cold  Storage  Co.  13  L.R.A.(N.S.) 
572.  We  think  they  support  the  conclu- 
sion that  the  master  is  liable  when  the  act 
is  done  in  the  presence  of  the  servant  and 
by  his  direction,  or  with  his  acquiescence, 
though  the  person  doing  the  act  is  not  a 
servant  of  the  master,  and  though  the  mas- 
ter has  not  authorized  his  servant  to  em- 
ploy an  assistant.  It  is  generally  stated, 
as  in  Althorf  v.  Wolfe,  that  the  act  of  the 
stranger  is  substantially  the  act  of  the  serv- 
ant; the  stranger  being  considered  an  in- 
strumentality in  the  hands  of  the  servant. 
In  many  cases  the  liability  is  placed  upon 
the  ground  of  the  servant's  negligence  in 
permitting  another  to  perform  his  duties  in 
a  negligent  manner. 

The  case  of  Haluptzok  v.  Great  North- 
ern R.  Co.  55  Minn.  446,  26  L.R.A.  739,  57 
N.  W.  144,  is  relied  on  by  defendant,  but 
this  decision,  conceding  it  to  be  sound,  is 
based  upon  vitally  different  facts,  and  is 
not  controlling  here.  In  the  case  cited  a 
station  agent  of  the  company  had  employed 
46  L.R.A.(N.S.) 


a  young  man  to  render  general  services 
about  the  station  in  return  for  the  use  of 
the  office  and  telegraph  instruments  in 
learning  to  become  a  telegraph  operator.  In 
handling  a  truck  on  the  platform,  the  young 
man  carelessly  ran  against  a  child.  The 
agent  was  not  present,  and  had  given  no 
specific  directions  that  the  work  be  done, 
although  it  was  in  line  with  work  that  the 
assistant  had  been  doing  about  the  station 
with  the  agent's  consent.  The  court  sus- 
tained a  verdict  for  plaintiff,  on  the  ground 
that  there  was  evidence  that  the  agent  had 
implied  authority  to  employ  an  assistant, 
but  announced  the  doctrine  that,  in  the  ab- 
sence of  express  or  implied  authority  in  the 
servant  to  employ  an  assistant,  the  master 
is  not  liable  for  the  negligence  of  such  as- 
sistant. Justice  Mitchell  distinguishes 
Booth  V.  Mister,  supra,  and  Althorf  v. 
Wolfe,  and  calls  the  decision  in  the  latter 
case  "very  unsatisfactory,"  because  it  is 
difficult  to  ascertain  the  precise  ground  upon 
which  it  was  decided.  We  have  no  disposi- 
tion to  question  the  soundness  of  the  rule 
that  under  the  doctrine  of  respondeat  su- 
perior a  master  is  not,  generally  speaking, 
responsible  for  the  negligence  of  another 
not  his  servant,  or  the  application  of  this 
doctrine  to  a  case  where  the  negligent  act 
is  done  by  one  without  authority  employed 
by  the  servant  to  assist  him,  and  not  done 
in  the  presence  of  the  servant  and  with  his 
consent.  But  where  the  servant  is  present, 
and  consents  to  the  performance  of  the  act 
by  the  assistant  in  a  negligent  manner,  we 
think  the  negligence  is  that  of  the  servant, 
and  that  the  master  is  responsible. 

The  facts  in  the  case  at  bar  are  much 
stronger  for  the  plaintiff  than  those  in  any 
of  the  cases  cited,  and  are  sufficient  to  sus- 
tain the  liability  of  defendant  under  any 
rule.  Vielleux  was  defendant's  servant, 
though  he  was  not  employed  by  defendant 
to  test  cars  that  had  been  repaired,  or  to 
drive  this  particular  car.  He  was,  however, 
an  experienced  chauffeur,  a  driver  of  a 
taxicab  for  defendant.  Defendant's  foreman 
saw  him  ride  off  in  the  car  with  the  two 
men  who  ware  directed  to  test  it.  The 
latter  permitted  Vielleux  to  take  the  driver's 
seat  and  operate  the  car.  These  facts  suffi- 
ciently show  negligence  on  the  part  of  Con- 
nolly and  Hildebrand  in  abandoning  the 
duty  imposed  upon  them  by  the  master,  and 
bring  the  case  under  the  doctrine  applied 
in  Setterstrom  v.  Brainerd  &  N.  M.  R.  Co. 
89  Minn.  262,  94  N.  W.  882,  14  Am.  Neg. 
Rep.  306,  which,  indeed,  seems  really  to  be 
not  different  from  the  rule  of  Booth  v.  Mis- 
ter and  Althorf  v.  Wolfe.  And  we  do  not 
intimate  that,  under  the  peculiar  facts  of 
the  instant  case,  the  defendant  would  not 
be    liable   without   reference   to   n^ligenoe 
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on  the  part  of  Connolly  or  Hildebrand,  on 
the  ground  that  Vielleux  was  ita  servant 
and  impliedly  authorized  to  operate  the  car. 

We  find  no  merit  in  the  criticisms  of 
the  remarks  of  plaintiff's  counsel  to  the 
jury.  They  did  not  go  beyond  legitimate 
argument,  and  are  certainly  no  ground  for 
a  new  triaL 

The  amount  of  the  verdict,  while  large, 
does  not  seem  to  us  so  excessive  as  to  war- 
rant our  interference. 

Order  affirmed. 


UNITEB  STATES  CIRCUIT  COXJRT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

CHICAGO,     BURLINGTON,    A    QUINCY 
RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

VICTOR  F.  SHALSTROM. 

(115  C.  C.  A.  616,  196  Fed.  725.) 

Master  and  servant  —  assumption  of 
risk  —  extent. 

1.  A  servant,  by  entering  and  continuing 
in  the  employment  of  a  master  without  com- 
plaint, assumes  the  ordinary  risks  and 
dangers  of  the  employment,  and  the  extraor- 
dinary risks  and  dangers  which  he  knows 
and  appreciates. 

Same  —  risk  of  master's  negligence. 

2.  Although  the  risk  of  the  master's  neg- 
ligence and  of  its  effect  unknown  to  the 
servant  is  not  one  of  the  ordinary  risks 
of  the  employment  which  he  assumes,  yet, 
if  the  negligence  of  the  master  or  its  effect 
is  known  and  appreciated  by  the  servant, 
or  is  "so  patent  as  to  be  readily  observed 
by  him  by  the  reasonable  use  of  his  senses, 
having  in  view  his  age,  intelligence,  and 
experience,"  and  he  enters  or  continues 
in  the  employment  without  objection,  he 
elects  to  assume  the  risk  of  it,  and  he  can- 
not recover  for  the  damages  it  causes. 

Same  *-  failure  to  realize  —  estoppel. 

3.  When  a  defect  is  obvious  or  "so  patent 
as  to  be  readily  observed  by  him  by  the 
reasonable  use  of  his  senses,  having  in  view 
his  age,  intelligence,  and  experience,"  and 
the  danger  and  risk  from  it  are  apparent, 

Headnotes  by  Sanborn,  Circuit  Judge. 


he  cannot  be  heard  to  say  that  he  did  not 
realise  or  appreciate  them. 

Same  —  warning  —  patent  risks. 

4.  No  duty  rests  on  the  master  to  warn  a 
servant  of  defects,  risks,  or  dangers  which 
are  "so  patent  as  to  be  readily  observed  by 
by  him  by  the  reasonable  use  of  his  senses, 
having  in  view  his  age,  intelligence,  and  ex- 
perience." 

Same  —  order  of  master  —  effect. 

5.  The  direct  order  of  the  master  or  of 
the  foreman  to  the  servant,  to  work  at  a 
specified  place,  or  with  certain  appliances, 
does  not  release  him  from  his  assumption 
of  the  apparent  risks  and  dangers  of  defects 
in  the  place,  structure,  or  appliances  that 
are  "so  patent  as  to  be  readily  observed  by 
him  by  the  reasonable  use  of  his  senses^ 
having  in  view  his  age,  intelligence,  and 
experience." 

Same  —  part  of  contract  —  pleading  and 
proof. 

6.  The  agreement  of  a  servant  to  assume 
the  ordinary  risks  of  his  employment,  and 
the  extraordinary  risks  thereof  that  are 
apparent,  inheres  in  and  is  an  inextricable 
part  of  his  contract  of  employment,  and 
when  the  latter  is  proved  or  admitted,  the 
assumption  of  these  risks  is  proved,  and 
no  pleading  or  proof  on  the  part  of  the  de- 
fendant is  necessary  to  establish  it. 

Evidence   —   servant's    assomption   of 
risk  —  sufficiency. 

7.  When  the  uncontradicted  evidence  dis- 
closes the  fact  that  the  defects  in  the  place, 
structure,  or  appliances  were  "so  patent 
as  to  be  readily  observed  by  the  plaintiff 
by  the  reasonable  use  of  his  senses,  having 
in  view  his  age,  intelligence,  and  experi- 
ence," and  the  risks  and  dangers  from  them 
were  apparent,  and  the  servant  entered 
upon  and  continued  in  the  service  without 
complaint,  his  assumption  of  the  risk  is 
conclusively  established,  and  the  court 
should  instruct  the  jury  to  return  a  verdict 
for  the  defendant. 

Master  and   servant  —  assumption  of 
risk  —  work  on  scaffold. 

6.  An  experienced  carpenter  in  the  em- 
ployment of  the  defendant,  who  was  re- 
ceiving top  wages,  was  directed  to  assist 
in  placing  Joists  upon  the  walls  of  a 
building  26  feet  high,  the  support  of  which 
in  the  middle  consisted  of  a  stringer  com- 
posed of  pine  lumber  2x6,  sustained  hyr 
posts  made  of  two  pieces  of  lumber  2x9,. 
spliced  together  and  braced,  to  which  the 


Note.  ^  The  foregoing  case  defines  the 
principles  of  assumption  of  risk  of  the 
master's  negligence  in  carefully  chosen  lan- 
guage, and  avoids  the  errors  into  which 
many  of  the  courts  have  fallen,  as  is  pointed 
out  in  notes  in  Scheurer  v.  Banner  Rubber 
Co.  28  L.R.A.(N.8.)  1215,  and  Duffey  v. 
Consolidated  Block  Coal  Co.  30  L.R.A. 
(N.S.)    1067. 

Ab  to  the  master's  duty  to  warn  servant 
of  dangers  of  which  he  is  already  aware, 
see  note  to  Cronin  v.  Columbian  Mfg.  Co. 
29  L.R.A.(N.S.)   111. 
46  L.R.A.(N.S.) 


The  ffeneral  rule  is  that  the  servant  as- 
sumes the  risks  of  not  only  the  dangers 
of  which  he  is  actually  aware,  but  also  of 
the  dangers  of  which  he  should  be  aware. 
The  auestion  of  the  servant's  assumption 
of  risk  of  dangers  created  by  the  master's 
negligence  which  might  have  been  discov- 
ered by  the  exercise  of  ordinary  care  on 
the  part  of  the  servant  is  treated  in  a  note 
to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Birch,^ 
28  LJELA.(N.8.)  1260.  W.  M.  G. 
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stringer  was  nailed.  Joists  had  been  placed 
on  the  walls  and  stringer  over  one  third 
of  the  building.  The  servant  knew  the 
size  and  kind  of  material  of  which  the 
posts  and  stringers  were  composed,  how 
they  were  made  and  fastened  together,  and 
he  had  done  work  of  this  kind  before.  There 
was  no  latent  defect  in  the  structure,  and 
its  method  of  construction  and  component 
parts  were  plain  and  obvious.  He  went  out 
on  the  stringer  with  another  workman  be- 
yond the  joists,  drew  up  eight  or  ten  pieces 
of  lumber  to  make  four  or  five  joists,  and 
he  and  his  fellow  workman  were  nailing 
these  together  on  the  stringer  when  an  up- 
right below  gave  way  and  he  fell.  Held, 
the  defects  of  the  structure  were  obvious, 
the  dangers  of  its  use  apparent,  and  the 
servant  assumed  the  risk. 

(March  22,  1912.) 

FpRROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  District  of  Nebraska  to 
review  a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Adams,  Cir- 
cuit Judges,  and  William  H.  Munger,  Dis- 
trict Judge. 

Mr.  James  IE.  Kelby,  with  Mr.  Byron 
Clark,  for  plaintiff  in  error: 

Where  an  employee  has  knowledge  of  a 
defect  and  the  danger  arising  from  it,  or 
where  both  are  so  manifest  that  he  must 
have  known  of  them,  he  is  conclusively  pre- 
sumed to  have  assumed  the  attendant  risk, 
and  cannot  recover  if  it  goes  against  him. 

Sharon  Fire  Brick  Co.  v.  Miller,  104  C. 
C.  A.  340,  181  Fed.  830;  Butler  v.  Frazee, 
211  U.  S.  469,  53  L.  ed.  281,  29  Sup.  Ct. 
Rep.  136;  Texas  &  P.  R.  Co.  v.  Swearingen, 
196  U.  S.  51,  49  L.  ed.  382,  25  Sup.  Ct.  Rep. 
164,  17  Am.  Neg.  Rep.  164;  Fitzgerald  v. 
Connecticut  River  Paper  Co.  155  Mass.  155, 
31  Am.  St.  Rep.  537,  29  N.  E.  464,  15  Am. 
Neg.  Cas.  686;  Patton  v.  Texas  &  P.  R.  Co. 
179  U.  S.  658,  45  L.  ed.  361,  21  Sup.  a. 
Rep.  275. 

Plaintiff  should  have  occupied  the  safe 
place  furnished. 

Finalyson  v.  Utica  Min.  &  Mill.  Co.  14  C. 
C.  A.  496,  32  U.  S.  App.  143,  67  Fed.  507 ; 
Morgan  Constr.  Co.  v.  Frank,  86  C.  C.  A. 
168,  158  Fed.  966;  Gulf,  C.  &  S.  F.  R.  Co. 
T.  Jackson,  12  C.  C.  A.  507,  27  U.  S.  App. 
619,  65  Fed.  48. 

Messrs.    Ijionel    C.    Bnrr,    Robert    J. 

Greene,  and  Philip  F.  Greene,  for  de- 
fendant in  error: 

A  master  who  directs  a  servant  who  had 
no  part  in  the  construction  of  the  scaffold- 
ing, and  who  was  not  a  fellow  servant  with 
those  who  did  construct  it,  to  make  use  of 
it  after  it  had  been  abandoned  by  those  who  ' 
45  L.R.A.(N.8.) 


did  erect  it,  is  answerable  for  its  sufficiency, 
and  liable  for  injury  to  such  servant  though 
it  falls  because  of  a  structural  weakness. 

Cheatham  v.  Hogan,  60  Wash.  466,  22 
L.R.A.(N.S.)  961,  97  Pac.  499;  LaFayette 
Bridge  Co.  v.  Olsen,  54  L.R.A.  33,  47  C.  C. 
A.  367,  108  Fed.  335;  Chicago  &  A.  R.  Co.  v. 
Scanlan,  170  111.  106,  48  K.  E.  826;  Rocky 
Mountain  Bell  Teleph.  Co.  v.  Bassett,  102 
C.  C.  A.  217,  178  Fed.  768;  Western  U. 
Teleg.  Co.  v.  Catlett,  100  C.  C.  A.  489,  177 
Fed.  71;  O'Hara  v.  Central  R.  Co.  106  C.  C. 
A.  177,  183  Fed.  739;  Klauder-Weldon  Dye- 
ing  Mach.  Co.  v.  Gagnon,  106  C.  C.  A. 
302,  183  Fed.  962;  Fried  &  R.  Packing  Co. 
V.  Hugel,  106  C.  C.  A.  402,  183  Fed.  110. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  negligence  of  the 
railroad  company  which  Mr.  Shalstrom,  the 
plaintiff  below,  alleged  caused  his  personal 
injury,  and  the  defenses  were  that  he  as- 
sumed the  risk  and  was  guilty  of  contribu- 
tory negligence.  There  was  a  verdict  and 
judgment  against  the  company.  Many  al- 
leged errors  are  assigned;  but  the  most  im- 
portant is  that,  the  court  refused,  at  the 
close  of  the  trial,  to  instruct  the  jury  to  re- 
turn a  verdict  against  the  plaintiff.  The 
verdict  has  decided  all  conflicts  in  the  testi- 
mony against  the  company,  and  on  that  basis 
the  evidence  at  the  close  of  the  trial  dis- 
closed these  facts:  On  December  10,  1910, 
the  company  was  building  an  ice  house  in 
the  city  of  Lincoln,  in  the  state  of  Nebras- 
ka, which  was  200  feet  long  from  east  to 
west,  and  38  feet  wide  from  north  to  south 
on  the  ground  floor,  and  36  feet  wide  at  the 
top  of  the  walls,  which  had  been  erected  and 
were  26  teet  high.  The  company  had  covered 
the  east  third  of  the  building  with  joists, 
each  of  which  consisted  of  two  pieces  of 
lumber  2x6,  one  about  20  and  the  other 
about  24  feet  long,  which  were  nailed  to- 
gether where  they  overlapped,  and  placed  on 
edge  so  that  one  end  of  each  joist  rested 
on  the  plate  on  the  north  wall,  the  other  end 
on  the  plate  on  the  south  wall,  and  the 
middle  on  a  stringer  which  stretched  from 
east  to  west  at  the  height  of  the  walls 
through  the  middle  of  the  building,  and  was 
supported  by  uprights  or  posts  8  or  IQ 
feet  apart.  These  posts  were  made  of  two 
pieces  of  lumber  2x8,  spliced  and  nailed  to- 
gether where  they  overlapped,  so  as  to  make 
their  upper  ends  25  feet  high.  The  stringer 
was  made  of  pieces  of  lumber  2x6,  the  ends 
of  which  were  nailed  onto  the  sides  of  the 
upper  ends  of  the  posts,  so  that  the  joists 
would  rest  upon  the  upper  edge  of  the 
stringer.  Each  post  was  held  in  place  by 
a  single  brace,  one  end  of  which  was  nailed 
to  the  post  about  2  feet  from  its  upper  end. 


1012. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  SHALSTROM. 


389 


and  the  other  to  the  studding  in  one  of  the 
side  walla  about  12  feet  above  the  floor. 
The  joists  were  placed  2  feet  apart.  Each 
one,  after  it  was  set  on  edge  in  place,  was 
nailed  to  the  plates  at  its  ends  and  to  the 
stringer  in  the  middle,  and  a  board  or  piece 
of  sheathing  was  placed  upon  it  above  the 
stringer  and  nailed  to  it  and  to  the  other 
joists  by  its  side.  Loose  boards  or  sheath- 
ing had  been  placed  upon  the  joists  which 
had  been  put  in  place,  and  this  was  called 
the  ''deck."  It  covered  the  east  one  third 
of  the  building,  and  it  was  capable  of  sus- 
taining a  weight  of  more  than  2,000  pounds. 
The  work  in  process  was  the  extension  of 
this  deck  over  the  westerly  two  thirds  of 
the  building,  and  the  method  of  doing  the 
work  had  been  to  pull  a  pair  of  2x6s  up 
from  the  floor  below  to  the  side  of  the  deck, 
lay  them  flat  on  the  plates  and  the  stringer, 
make  their  ends  flush  with  the  wall,  nail 
them  together  where  they  overlapped,  set 
the  joist  thus  made  on  edge  in  its  place, 
nail  it  to  the  plates  and  the  stringer,  draw 
the  board  above  the  stringer  forward,  and 
nail  that  to  the  upper  edge  of  the  joist  and 
to  the  other  joists.  In  this  way  over  one 
third  of  the  building  had  been  covered  with 
the  joists  without  accident,  by  the  use  of  the 
stringer  and  the  posts,  which  were  not  a 
part  of  the  permanent  structure  of  the  build- 
ing, and  were  not  erected  to  provide  a  scaf- 
fold or  place  for  the  workmen  to  labor 
upon.  They  were  built  to  hold  the  joists 
up  temporarily  until  the  rafters  were 
erected,  when  these  joists  were  to  be  per- 
manently supported  by  hangers  from  the 
roof,  and  the  stringer  and  posts  were  to  be 
removed.  The  posts,  the  stringer,  the  joists, 
the  material  of  which  and  the  means  by 
which  they  had  been  made  and  secured  in 
place,  were  in  plain  sight  of  anyone  who 
went  into  the  building,  for  there  were  no 
partitions  or  coverings  that  concealed  any 
of  them.  Mr.  Shalstrom  was  a  skilled  and 
experienced  carpenter  who  was  employed  by 
the  company,  and  was  receiving  the  highest 
wages  paid  to  carpenters.  On  the  morning 
of  October  10,  1910,  he  walked  into  this  ice 
house  by  direction  of  his  superior,  to  assist 
in  its  construction,  and  reported  to  the 
foreman,  Mr.  Franklin,  who  told  him  to  go 
up  the  ladder  and  go  overhead  on  the  joists 
and  pull  the  joists  up,  to  go  to  the  center 
of  the  building  over  the  stringer  that  sup- 
ported the  joists.  He  first  went  to  a  fire 
that  was  started  in  the  building  and  warmed 
himself  for  about  twenty  minutes,  and  then 
he  went  up  onto  the  deck  over  the  stringer, 
and  with  another  man  proceeded  to  pull  up 
the  pieces  of  lumber  from  the  floor  below,  to 
make  joists,  and  to  nail  them  in  place.  In- 
stead of  making  one  joist  at  a  time  and  se- 
curing it  in  place,  they  drew  up  the  lumber  I 
45  L.R.A.(N.8.) 


for  four  or  five  joists;  both  went  out  upon 
the  stringer  west  of  the  deck  upon  the 
material  for  these  new  joists,  and  were  nail- 
ing this  lumber  together  to  make  the  joists 
when  one  of  the  posts  below  bent,  pulled 
out  the  nails  that  fastened  it  to  the  stringer, 
the  latter  gave  way,  and  Shalstrom  fell  to 
the  floor  below  and  was  injured.  The  ques- 
tion is:  Did  he  assume  the  risk  of  this  fall 
and  injury? 

Conceding,  without  considering  or  decid- 
ing the  question,  that  there  was  evidence 
that  the  railway  company  failed  to  discharge 
its  duty  to  exercise  ordinary  care  to  fur- 
nish a  reasonably  safe  place  for  the  plaintiff 
to  make  and  place  the  joists,  this  case  must 
be  determined  by  the  following  established 
rules  of  law: 

A  servant,  by  entering  and  continuing  in 
the  employment  of  a  master  without  com- 
plaint, assumes  the  ordinary  risks  and  dan- 
gers of  the  employment,  and  the  extraordi- 
nary risks  and  dangers  thereof  which  he 
knows  and  appreciates.  Choctaw,  O.  &  G. 
R.  Co.  V.  McDade,  191  U.  S.  64,  67,  48  L. 
ed.  96,  100,  24  Sup.  Ct.  Rep.  24,  15  Am. 
Neg.  Rep.  230;  St.  Louis  Cordage  Co.  ▼. 
Miller,  63  L.RJl.  651,  61  C.  C.  A.  477,  490, 
126  Fed.  496,  608,  15  Am.  Neg.  Rep.  476; 
Glenmont  Lumber  Co.  v.  Roy,  61  C.  C.  A. 
506,  510,  126  Fed.  524,  528,  15  Am.  Neg. 
Rep.  483;  Burke  v.  Union  Coal  &  Coke  Co. 
84  C.  C.  A.  626,  628,  157  Fed.  178,  180. 

Although  the  risk  of  the  master's  negli- 
gence and  of  its  effect  unknown  to  the  serv- 
ant is  not  one  of  the  ordinary  risks  of  the 
employment  which  he  assumes,  yet  if  the 
negligence  of  the  master  or  its  effect  is 
known  and  appreciated  by  the  servant,  or  i» 
obvious,  or  ''so  patent  as  to  be  readily  ob- 
served by  him  by  the  reasonable  use  of 
his  senses,  having  in  view  his  age,  intelli- 
gence, and  experience"  (United  Statea 
Smelting  Co.  v.  Parry,  92  C.  C.  A.  169,  162, 
166  Fed.  407,  410),  and  he  enters  and  con- 
tinues in  the  employment  without  objec- 
tion, he^  elects  to  assume  the  risk  of  it,  and 
he  cannot  recover  for  the  damages  it  causes 
(Texas  A  P.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  672,  42  L.  ed.  1188,  1191,  18  Sup.  Ct. 
Rep.  777,  4  Am.  Neg.  Rep.  746;  Choctaw, 
O.  &  G.  R.  Co.  V.  McDade,  191  U.  S.  64,  68, 
48  L.  ed.  96,  100,  24  Sup.  Ct.  Rep.  24,  15 
Am.  Neg.  Rep.  230;  Burke  v.  Union  Coal  & 
Coke  Co.  84  C.  C.  A.  626,  629,  157  Fed. 
178,  181;  Lake  v.  Shenango  Furnace  Co. 
88  C.  C.  A.  69,  74,  160  Fed.  887,  892). 

When  a  defect  is  obvious  or  "so  patent  as 
to  be  readily  observed  by  a  servant  by  the 
reasonable  use  of  his  senses,  having  in  view 
his  age,  intelligence,  and  experience,"  and 
the  danger  and  risk  from  it  are  apparent,  he 
cannot  be  heard  to  say  that  he  did  not  real- 
ize or  appreciate  them.     Utah  Consol.  Min. 
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Ca  V.  Bateman,  27  L.R.A.(N.S.)  958,  99  0. 
C.  A.  365,  371,  176  Fed.  67,  63;  St.  Louis 
Cordage  Co.  v.  Miller,  63  L.R.A.  551,  61  C. 
C.  A.  477,  483,  491,  126  Fed.  495,  501,  609, 
611 ;  Glenmont  Lumber  Co.  v.  Roy,  61  C.  C. 
A.  506,  510,  126  Fed.  524,  528,  15  Am.  Neg. 
Rep.  486;  Lake  v.  Shenango  Furnace  Co.  88 
C.  C.  A.  69,  72,  160  Fed.  889,  892. 

No  duty  rests  on  the  master  to  warn  a 
servant  of  defects,  risks,  or  dangers  that  are 
"so  patent  as  to  be  readily  observed  by  him 
by  the  reasonable  use  of  his  senses,  having 
in  view  his  age,  intelligence,  and  experi- 
ence." Bohn  Mfg.  Co.  v.  Erickson,  5  C.  C. 
A.  341,  344,  12  U.  S.  App.  260,  65  Fed.  943, 
946;  Glenmont  Lumber  Co.  v.  Roy,  61  C.  C. 
A.  506,  510,  511,  126  Fed.  624,  628,  629,  16 
Am.  Neg.  Rep.  483;  Ring  v.  Morgan,  48  C. 
C.  A.  607,  510,  109  Fed.  446,  449,  10  Am. 
Neg.  Rep.  200;  Louisville  &  N.  R.  Co.  v. 
Miller,  43  C.  C.  A.  436,  104  Fed.  124;  Mis- 
sissippi River  Logging  Co.  v.  Schneider,  20 
0.  C.  A.  390,  392,  34  U.  S.  App.  743,  74 
Fed.  195,  197;  Lake  v.  Shenango  Furnace 
Co.  88  C.  C.  A.  69,  72,  160  Fed.  889,  892. 

Assumption  of  risk  rests  upon  the  maxim, 
Volenti  non  fit  injuria,  and  upon  the  con- 
tract of  employment.  It  rests  upon  the 
principle  that  no  legal  injury  can  be  in- 
flicted Upon  one  who  willingly  assumes  the 
known  or  obvious  risk  of  it,  and  hence  it 
includes  the  risk  of  known  or  obvious  de- 
fects and  dangers  which  the  master  or  the 
foreman  directs  the  servant  to  incur  during 
the  employment,  for  the  latter  is  as  free 
to  decline  to  obey  such  an  order  as  he  is  to 
decline  to  take  or  to  continue  in  the  em- 
ployment, and  where  he  knows  and  appre- 
ciates the  defect  and  danger  as  well  as  the 
master  or  the  foreman,  he  becomes  subject 
to  the  maxim.  Upon  the  willing  no  legal  in- 
jury can  be  inflicted.  The  order  or  direc- 
tion of  the  master  or  of  the  foreman,  to  the 
servant  to  work  at  a  specified  place,  or  with 
certain  appliances,  does  not  release  the  serv- 
ant from  his  assumption  of  the  apparent 
risks  and  dangers  of  defects  in  the  place, 
structure,  or  appliances  that  are  known  to 
him,  or  are  "so  patent  as  to  be  readily  ob- 
served by  the  reasonable  use  of  his  senses, 
having  in  view  his  age,  intelligence,  and  ex- 
perience." Baltimore  &  P.  R.  Co.  v.  Jones, 
95  U.  S.  439,  443,  24  L.  ed.  606,  7  Am.  Neg. 
Oas.  340;  Kean  v.  Detroit  Copper  &  Brass 
Rolling  Mills,  66  Mich.  277,  11  Am.  St.  Rep. 
492,  33  N.  W.  395,  400;  Stuart  v.  New  Al- 
bany Mfg.  Co.  16  Ind.  App.  184,  43  N.  E.  961, 
964,  965;  Paule  v.  Florence  Min.  Co.  80  Wis. 
350,  60  N.  W.  189,  191 ;  Showalter  v.  Fair- 
banks, M.  &  Co.  88  Wis.  376,  60  N.  W.  257, 
258 ;  Toomey  v.  Eureka  Iron  k  Steel  Works, 
89  Mich.  249,  60  N.  W.  850;  Linch  v.  Saga- 
more Mfg.  Co.  143  Mass.  206,  210,  9  N.  E. 
728;  Bradshaw  ▼.  Louisville  A^  N.  R.  Co.  14 
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Ky.  Im  Rep.  688,  21  S.  W.  346;  CConnell  ▼. 
Clark,  22  App.  Div.  466,  468,  48  N.  Y.  Supp. 
74;  Davis  v.  Detroit  &  M.  R.  Co.  20  Mich. 
105,  127,  4  Am.  Rep.  364;  Wilson  v.  Tre- 
mont  &  S.  Mills,  159  Mass.  154,  155,  34  N.  £. 
90;  Burlington  &  C.  R.  Co.  v.  Liehe,  17 
Colo.  280,  285,  29  Pac.  175,  176. 

The  agreement  of  the  servant  to  assume 
the  ordinary  risks  of  his  employment,  and 
the  extraordinary  risks  thereof  that  are 
known  to  and  appreciated  by  him,  inheres 
in  and  is  an  inextricable  part  of  his  con- 
tract of  employment,  and  when  that  is 
proved  or  admitted,  the  assumption  of  these 
risks  is  proved,  and  no  further  pleading  or 
proof  on  the  part  of  the  defendant  is  neces- 
sary to  establish  it.  Malm  v.  Thelin,  47 
Neb.  686,  66  N.  W.  650;  Glantz  v.  Chicago, 
B.  &  Q.  R,  Co.  87  Nei).  60,  127  N.  W.  221; 
Evans  Laundry  Co.  v.  Crawford,  67  Neb. 
153,  93  N.  W.  177,  94  N.  W.  814,  13  Am. 
Neg.  Rep.  355;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  551,  61  C.  C.  A.  477,  483, 
126  Fed.  496,  501,  15  Am.  Neg.  Rep.  476. 

When  the  uncontradicted  evidence  dis- 
closes the  fact  that  the  defects  in  the  place, 
structure,  or  appliances  were  "so  patent  as 
to  be  readily  observed  by  the  plaintiff  by 
the  reasonable  use  of  his  senses,  havin<^  in 
view  his  age,  intelligence,  and  experience," 
and  the  risks  and  dangers  from  them  were 
apparent,  and  he  entered  upon  or  continued 
in  the  service  without  complaint,  his  as- 
sumption of  the  risk  is  conclusively  estab- 
lished, and  the  court  should  instruct  the  jury 
to  return  a  verdict  for  the  defendant.  Glen- 
mont Lumber  Co.  v.  Roy,  61  C.  C.  A.  506, 
508,  126  Fed.  524,  528,  15  Am.  Neg.  Rep. 
483;  Federal  Lead  Co.  v.  Swyers,  88  C.  C. 
A.  647,  550,  161  Fed.  687.  690;  Stewart  v. 
Brune,  102  C.  C.  A,  534,  539,  179  Fed.  360, 
355. 

The  record  in  this  case  has  been  searched 
in  vain  for  any  evidence  that  may  withdraw 
it  from  the  operation  of  these  rules.  The 
structure  on  which  Mr.  Shalstrom  worked 
was  plain  and  simple,  and  all  its  parts  were 
obvious  to  everyone  who  entered  the  build- 
ing. To  such  a  skilled  and  experienced  car- 
penter as  he  was,  the  strength,  safety,  and 
fitness  of  its  plan  and  its  parts  for  the  work 
upon  it  which  he  performed,  and  the  risk 
and  danger  of  overloading  it,  were  equally 
apparent.  The  only  defect  in  it  submitted 
to  the  jury  was  the  absence  of  more  and 
different  braces  of  the  posts,  and  no  de- 
fect could  be  more  obvious  than  this  to  one 
who  walked  through  the  building,  climbed 
to  the  deck,  and  worked  oii  the  stringer 
above  the  posts,  pulling  up  joists  from  be- 
low. The  plaintiff  below  was  not  ignorant 
of  the  nature  of  this  structure.  While  he 
had  never  seen  it  before  the  morning  on 
which  he  commenced  to  work  upon  it,  and 
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while  he  testified  in  one  place  that  he  did 
not  see  the  brace  which  was  nailed  to  each 
post,  and  at  another  place  that  he  thought 
there  were  such  braces,  but  was  not  sure, 
when  his  entire  testimony  is  read  it  brings 
conviction  that  he  had  a  complete  knowledge 
of  the  structure.  So  intimate  and  definite 
was  this  knowledge  which  he  gained  before 
he  fell  that  he  subsequently  made  and. intro- 
duced in  evidence  a  model  which  he  testified 
was  a  true  representation  of  the  structure, 
and  then  he  further  testified  that  he  had 
done  work  of  the  kind  he  was  doing  on  the 
day  of  the  accident  before,  that  he  noticed 
the  size  of  the  posts  and  stringers  and  the 
kind  of  wood  of  which  they  were  made  be- 
fore he  went  up  onto  the  deck  and  the 
stringer,  that  the  pieces  of  lumber  which 
constituted  the  stringer  met  end  to  end  on 
the  same  side  of  the  posts  and  were  nailed 
to  the  latter  by  two  spikes  in  each  end,  and 
that  the  pieces  of  lumber  constituting  the 
joists  were  fastened  together  with  four  or 
five  nails  in  each  splicing.  The  structure 
did  not  fall  from  any  latent  defect,  and  no 
one  could  know,  more  than  did  Shalstrom, 
of  the  material  facts  which  conditioned  its 
fitness  and  safety  for  the  work  which  he 
performed.  He  testified  that  it  was  a  tem- 
porary structure  merely  to  hold  up  the 
joists  until  the  hangers  were  attached.  He 
knew  that  there  was  a  limit  to  the  weight 
it  would  sustain,  and  that  if  that  limit  was 
exceeded  it  would  fall.  Knowing  the  ma- 
terials of  which  it  was  composed,  the  size 
of  the  posts  and  of  the  stringer,  the  way  in 
which  they  were  made,  and  that  the  posts 
either  had  no  braces  or  but  one  each,  and 
having  had  previous  experience  in  this  kind 
of  work,  the  alleged  defect  in  the  sttucture 
was  unavoidably  obvious  to  him,  and  the 
risk  and  danger  of  placing  two  men  driving 
nails  and  the  materials  for  four  or  five 
joists  on  this  stringer  in  front  of  the  deck 
was  necessarily  apparent,  and  there  is  no 
«8cape  from  the  conclusion  that  he  assumed 
the  risk. 

The  judgment  below  must,  accordingly,  be 
reversed,  and  the  case  remanded  to  the  court 
below  for  a  new  trial,  and  it  is  so  ordered. 


OKI4AHOMA  supreme:  court. 

(Division  No.  2.) 

NEW    YORK    LIFE    INSURANCE    COM- 
PANY, PlfT.  in  Err., 
.    v. 
EVA  NOBLE. 

(—  Okla.  — ,  124  Pac.  612.) 

fnsnrance   —   extension    —    who   may 
elect. 

1.  Under  the  statute  of  New  York  (Laws 

Headnotes   by   Bbewkb,    0. 
45  L.R.A.(N.S.) 


1909,  chap.  33,  §  88  [Consol.  Laws  1909, 
chap.  28]),  regulating  life  insurance,  the 
provision  that  in  case  of  lapse  or  forfeiture 
tor  nonpayment  of  a  premium  when  due, 
etc.,  the  reserve  "shall,  on  surrender  of  the 
policy  and  demand  made  within  six  months 
after  such  lapse,  be  taken  as  a  single  pre- 
mium of  life  insurance,''  etc.,  is  not  to  be 
construed  so  as  to  limit  the  right  to  make 
such  surrender  and  demand  to  the  insured 
alone;  under  it  the  beneficiary  of  the  pol- 
icy mav  make  such  surrender  and  demand, 
after  the  death  of  the  insured,  within  the 
period  named. 

Same  ^  loss  ^  return  of  premiums. 

2.  Where  the  statute  controlling  a  life 
insurance  policy  which  has  lapsed  for  non> 
payment  of  a  premium  when  due  gives  the 
insured  the  option  to,  witliin  six  months, 
surrender  the  policy  and  have  the  net  ac- 
cumulated reserve  on  the  policy  applied  as 
a  single  premium  in  extending  the  policy 
for  such  term  as  the  reserve  will  purchase, 
but  provides  that  such  extended  insurance 
shall  not  participate  in  the  profits  of  the 
company,  held  that,  under  a  tontine  pol- 
icy contract,  which  on  its  face  covenanted 
that,  in  the  event  that  it  became  a  death 
claim  within  the  tontine  period,  all  pay- 
ments of  premiums  should  be  paid  to  the 
beneficiary,  together  with  the  amount  named 
in  the  policy,  and  where  such  option  was 
exercised  within  the  time  allowed,  and  the 
insurance  was  extended,  and  the  insured 
died  within  the  tontine  period  and  before 
such  extension  expired,  the  beneficiary  had 
the  right  to  recover,  in  addition  to  the 
amount  named  in  the  policy,  the  premiums 
that  had  been  paid,  as  tlie  agreement  to 
pay  such  in  the  face  of  Jthe  policy  did  not 
involve  any  question  of  profits  of  the  com-, 
pany  or  a  participation  therein. 

(March    19,    1912.) 

ERROR  to  the  District  Court  for  Carter 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  in- 
surance policy.    Affirmed. 

Note,  ^  Right  of  beneficiary  to  exercise 
option  upon  default  in  payment  of 
premium. 

The  decision  in  New  York  L.  Ins.  Co. 
V.  Noble,  that  the  option  might  be  exer- 
cised by  the  beneficiary  after  the  death  of 
insured,  is,  as  shown  in  the  opinion,  sus- 
tained by  the  case  of  Nielsen  v.  Provident 
Sav.  Life  Assur.  Soc.  139  Cal.  332,  96  Am. 
St.  Rep.  146,  73  Pac.  168,  involving  an 
earlier  New  York  statute  substantially  in 
the  same  terms. 

In  Wheeler  v.  Connecticut  Mut.  L.  Ins. 
Co.  82  Ky.  543,  37  Am.  Rep.  594,  also  cited 
in  the  opinion  as  sustaining  the  decision, 
it  was  held  that  the  assignee  of  a  policy 
after  the  death  of  the  insured,  and  within 
the  time  limited,  might  exercise  the  op- 
tion  to   take   a   paid-up    policy,   under   a 
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The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  James  H.  Mcintosh,  Potterf 
&  Walker,  and  liocke  &  Jjocke  for  plain- 
tiff in  error. 

Messrs.  Crnce,  Cruce,  &  Bleakniore, 
for  defendant  in  error: 

Mrs.  Noble  complied  with  the  laws  of 
New  York  and  the  statute  invoked  by  the 
plaintiff  in  error,  by  making  this  election 
after  the  death  of  Mr.  Noble. 

Nielsen  v.  Provident  Sav.  Life  Assur.  Soc. 
139  Cal.  332,  96  Am.  St.  Rep.  146,  73  Pac. 
168;  Wheeler  v.  Connecticut  Mut.  L.  Ins. 
Co.  82  N.  Y.  543,  37  Am.  Rep.  594. 

Brewer,  C,  filed  the  following  opinion: 
This  is  a  suit  on  a  life  insurance  policy. 
The  material  facts  are:  On  June  12,  1891, 
the  plaintiff  in  error,  hereafter  called  the 
company,  issued  its  policy  of  insurance  of 
the  life  of  Edward  T.  Noble  in  the  sum  of 
$1,000,  on  "the  twenty  payment  life  mortu- 


ary dividend  plan,"  naming  Eva  Noble,  wifo 
of  the  insured,  the  defendant  in  error  hero- 
in,  as  beneficiary;  she  will  hereafter  be 
called  plaintiff.  The  annual  premiums  ou 
this  policy  were  $41  by  its  terms  payable* 
on  May  21st  each  year  for  the  full  term  of 
twenty  years,  unless  said  policy  should,  in 
the  meantime,  become  a  death  claim,  in 
which  event  it  was  provided  in  it:  "If  this 
policy  shall  become  a  claim  by  death,  with- 
in the  tontine  period,  above  specified,  a 
mortuary  dividend  will  be  paid  therewith,, 
equal  to  the  total  amount  of  premiuma 
paid."  That  on  June  18,  1894,  a  supple- 
mental agreement  was  entered  into  between 
the  insured,  the  plaintiff,  and  the  company^ 
by  which  the  date  of  the  payment  of  annual 
premiums  was  changed  to  November  21st  of 
each  year.  That  on  November  21,  1899»  an- 
other agreement  was  entered  into  between 
the  parties,  under  which  the  "benefits  of  its 
(the  company's)  accumulation  policy 
plan"  were  extended  to  this  policy,  with  the- 


provision  for  such  a  policy,  upon  surrender 
of  the  old  policy  and  application  for  the 
paid-up  policy  within  one  year  after  the 
default  in  the  payment  of  the  premium. 

The  Noble  Case  is  further  supported  by 
Winchell  v.  John  Hancock  Mut.  L.  Ins. 
Co.  Fed.  Cas.  No.  17,866,  where  the  policy 
provided  that  at  any  time  after  the  pay- 
ment of  one  annual  premium,  the  policy 
might  be  surrendered  "at  the  option  of 
assured,"  in  exchange  for  a  paid-up  policy, 
the  court,  having  held  that  that  option 
might  have  been  exercised  by  the  assured 
himself  after  default  in  the  payment  of  a 
premium,  and  during  the  period  of  extended 
insurance  allowed  by  statute, — ^held  that, 
provided  notice  of  the  claim  and  proof  of 
death  be  submitted  within  ninety  days  after 
the  decease  of  the  insured,  the  option 
might  be  exercised  by  the  beneficiary  dur- 
ing that  term.  T3ie  court  said  that  there 
was  nothing  of  a  personal  character  to  die 
with  the  person. 

The  right  of  the  beneficiary  to  elect  to 
take  an  extended  instead  of  paid-up  insur- 
ance, although  the  insured  died  within  thir- 
ty days  after  default,  was  denied  in  Mich- 
igen  Mut.  L.  Ins.  Co.  v.  Mayfield,  121  Ky. 
839,  90  8.  W.  607,  under  a  provision  of  the 
policy  that,  in  case  of  default  in  the  pay- 
ment of  the  premiums,  the  company  shall 
not  be  liable  tor  the  payment  of  the  insured 
sum,  and  the  policy  shall  cease  and  de- 
termine, except  if  premiums  shall  have 
been  paid  for  three  or  more  years,  the  pol- 
icy will  be  valid  as  a  paid-up  nonparticipat- 
ing  policy  for  a  fractional  part  of  the 
sum  insured;  and,  further,  that  the  in- 
sured may,  by  giving  notice  to  the  company 
within  thirty  days  after  default,  elect  to 
have  extended  insurance  in  lieu  of  the  paid- 
up  insurance  provided  for  by  the  policy, 
^d  this  decision  was  followed  in  Balthaser 
V.  Illinois  L.  Ins.  Co.  33  Ky.  L.  Rep.  283, 
no  S.  W.  258,  under  a  policy  in  similar 
45  L.R.A(N.S.) 


terms,  the  only  difference  being  that  in  the 
latter  case  the  policy  did  not  specify  the- 
time  within  which  application  must  bt* 
made  for  the  extended  insurance  in  lieu 
of  the  paid-up  insurance.  These  decisions 
are  on  the  ground  that  the  provision  for 
paid-up  insurance  operated  automatically 
upon  default,  and  without  any  afiirmative 
election  by  the  insured,  and  that  that  pro- 
vision would  control  unless  he  elected  to  the 
contrary.  The  automatic  character  of  the 
provision  for  paid-up  insurance  serves  to 
distinguish  these  cases  from  the  Noble 
Case  and  the  other  cases  cited  in  the  note*. 

The  court  in  the  Mayfield  Case,  supra, 
stated  that  the  provisions  of  the  policy 
fixing  the  rights  of  the  parties  upon  dv>fault 
in  the  payment  of  the  premiums  differod 
widely  from  the  provisions  in  other  pol- 
icies which  it  had  been  called  upon  to  con- 
strue in  other  cases.  In  most  of  those  caseH 
the  insured  was  not  entitled  to  paid-up  in- 
surance unless  he  had,  before  the  expiration 
of  a  certain  period,  surrendered  -lis  policy 
and  demanded  paid-up  insurance,  but  in 
the  case  at  bar  the  insured  was  en- 
titled to  paid-up  insurance  for  a  speci- 
fied sum  without  any  further  act  on  his 
part  other  than  a  default  in  the  payment  of 
the  premium.  This  statement  may  harmon- 
ize the  decision  in  these  two  Kentucky 
cases  with  the  cases  which  have  held  tliat 
the  beneficiary  has  the  right  of  election 
where  the  insured  has  failed  to  exercise  it. 

See  note  to  Jones  v.  Provident  Sav.  L. 
Assur.  Soc.  25  L.R.A.(N.S.)  803.  as  to 
whether  option  provisions  in  policies  of 
insurance  operate  automatically.  As  to 
effect  of  failure  to  apply  for  paid-up  in- 
surance, within  the  time  stipulated,  see 
note  to  Lenon  v.  Mutual  L.  Ins.  Co.  8 
L.R.A.(N.S.)  193.  Generally,  as  to  the 
power  of  insured  to  destroy  rights  of  bene- 
ficiary, see  note  to  Union  Cen£  L.  Ins.  Co^ 
V.  Buxer,  49  L.R.A.  737.  J.  H.  B. 
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understanding  that,  "except  as  modified  by 
such  benefits,  said  policy  should  remain  un- 
changed." A  certificate  to  this  effect  was 
issued  by  the  company,  which  provided  that 
the  company  would  make  advances  as  loans 
on  said  policy  at  the  fifth  or  any  subsequent 
anniversary  of  the  insurance,  upon  the  as- 
signment to  it  of  the  policy  as  collateral 
security,  etc.  That  on  February  8,  1900, 
the  company  loaned  to  the  insured  and  the 
plaintiff  $120  on  the  policy,  which  was 
pledged  to  and  deposited  with  the  company 
to  secure  the  loan.  That  the  insured  paid 
on  said  policy  sixteen  full  annual  premiums 
of  $41  each,  but  defaulted  and  failed  to  pay 
the  annual  premium  due  November  21,  1907. 
That  after  such  default  in  the  payment  of 
premium,  and  on  February  22,  1908,  when 
the  insured  was  sick,  an  application  was 
made  to  the  company  for  a  reinstatement  of 
the  policy,  accompanied  with  remittance  of 
$41.50  to  cover  the  annual  premium  past 
due,  and  interest  thereon  from  date  of  de- 
fault. This  sum  was  retained  by  the  com- 
pany, temporarily,  pending  action  on  the 
reinstatement  of  the  policy.  On  March  7, 
1908,  a  demand  for  full  medical  examina- 
tion of  the  insured  was  made  by  the  com- 
pany ;  this  demand  reached  the  insured  when 
Hick  unto  his  death,  which  occurred  on 
March  14,  1908.  Several  months  after  the 
death  of  the  insured,  checks  for  the  amount 
of  this  annual  premium  and  interest  were 
sent  to  plaintiff,  but  were  never  accepted 
or  used  by  her. 

That,  within  a  short  time  after  the  death 
of  the  insured,  the  company  tendered  to 
plaintiff  the  sum  of  $471,  the  amount  of 
paid-up  insurance  purchased  with  the  re- 
serve accumulations  of  the  policy,  cal- 
culated at  the  date  of  default,  and  applied 
in  payment  of  premiums.  This  was  refused. 
The  same  sum  was  tendered  in  the  com- 
pany's answer  later  and  is  admitted  to  be 
due  plaintiff.  Suit  was  brought  on  March 
4,  1909,  in  the  district  court  of  Cartel 
county,  and  judgment  was  demanded  for  the 
full  face  value  of  the  policy,  $1,000,  and  for 
the  full  sum  of  the  annual  payments  of 
premiums  made  on  the  policy  amounting  to 
$738,  less  the  loan  of  $120  made  on  the 
policy. 

The  company  answered  setting  up  the  is- 
suance of  the  policy,  the  supplemental 
agreements,  the  loan  to  insured,  setting  out 
certain  portions  of  these  writings,  and  al- 
leged the  default  in  the  payment  of  the  an- 
nual premium  due  November  21,  1907,  and 
the  lapse  of  the  policy  at  that  date  because 
of  such  nonpayment  of  premiun*.  The  com- 
pany further  alleged  that,  by  iue  terms  of 
the  policy,  the  contract  should  be  construed 
according  to  the  law  of  the  state  of  New 
York,  specially  pleading  the  parts  of  such 
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law  applicable.  The  company  alleged  that 
the  reserve  on  said  policy  computed  ac- 
cording to  the  New  York  law,  at  the  date 
of  the  default  of  insured,  was  $435.75,  and 
that,  after  deducting  the  loan  of  $120,  it 
left  a  net  reserve  of  $315.77.  The  company 
further  alleged  that  after  the  default  the- 
insured  never  surrendered  the  policy  or  made 
any  demand  for  a  settlement  of  his  rights, 
under  the  policy,  according  to  either  plan 
allowed  under  the  said  law,  within  the  six 
months  allowed,  but  that  the  company  had 
waived  such  demand,  and  upon  the  lapse  of 
the  policy  had  given  the  insured  the  benefit 
of  paid-up  insurance  for  the  amount  the- 
net  reserve  on  the  policy  of  $315.77  would 
purchase  at  the  date  of  default  of  insured, 
and  that  such  reserve,  taken  as  a  single 
premium,  would  purchase  paid-up  insurance- 
in  the  sum  of  $471,  which  it  tendered. 

The  plaintiff  filed  a  reply  in  which  it  was. 
alleged  that  the  policy  at  the  time  of  the 
alleged  lapse  was  in  the  possession  of  the- 
company;  that,  if  the  court  should  hold 
there  was  a  lapse,  then  that  the  insured,  or,, 
after  his  death,  plaintiff,  as  beneficiary,  had 
the  right  under  the  New  York  law,  within 
six  months  from  such  lapse,  to  elect  to  use- 
the  net  reserve  accumulations  for  the  policy 
in  purchasing  extended  insurance  in  the- 
full  amount  of  the  policy  for  such  time  as. 
such  reserve  would  pay  for  as  a  single  pre- 
mium, and  alleges  that  the  plaintiff  made 
such  election  within  such  period  to  have  the 
policy  so  extended  for  such  term.  Plaintiff* 
denies  the  right  of  the  company,  after  hav- 
ing waived  the  demand,  to  make  an  election 
for  the  insured  or  plaintiff  as  beneficiary, 
by  which  it  sought  to  give  plaintiff  merely 
the  amount  of  paid-up  insurance  the  reserve 
would  purchase,  as  it  claimed  it  had  done. 
The  plaintiff  admitted  that  the  contract  was 
to  be  construed  under  the  laws  of  New  York, 
and  both  parties  tried  the  case  in  the  lower 
court  and  brief  it  here  upon  that  theory. 

We  think  that  it  appears  from  the  facts 
and  pleadings  stated  above  that  the  varioua 
questions  in  this  case  are  to  be  finally  de- 
termined from  a  construction  of  the  New 
York  law  relative  to  "lapsed  or  forfeited 
policies."  We  do  not  consider  it  necessary 
to  set  out  the  various  provisions  of  the 
policy,  or  of  the  supplemental  contracts  or 
of  the  loan  contract,  for  whatever  they  are, 
relative  to  the  lapsing  or  forfeiture  of  the 
policy,  they  yield  to  the  law  governing  such 
cases.  The  law  of  New  York  is  pleaded  and 
proven,  and,  so  far  as  it  appears  applicable 
here,  is  as  follows:  Sec.  88.  ''Surrender 
value  of  lapsed  or  forfeited  policies.  When- 
ever any  policy  of  life  insurance  issued  after 
January  Ist,  1880,  ...  by  any  domestic 
life  insurance  corporation  after  being  in 
force  three  full  years,  shall,  by  its  terms,. 
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lapse  or  become  forfeited  for  the  nonpayment 
of  any  premium,  or  any  note  given  for  a 
premium,  or  loan  made  in  cash  on  such  pol- 
icy as  security,  or  of  any  interest  on  such 
cote  or  loan,  the  reserve  on  such  policy,  com- 
puted according  to  the  American  experience 
table  of  mortality  at  the  rate  of  4^  per  cent 
per  annum  shall,  on  demand  made,  with  sur- 
render of  the  policy,  within  sis  months  after 
fiuch  lapse  or  forfeiture,  be  taken  as  a  single 
premium  of  life  insurance  at  the  published 
rates  of  the  corporation  at  the  time  the 
policy  was  issued,  and  shall  be  applied,  as 
«hall  have  been  agreed  in  the  application 
■or  policy,  either  to  continue  the  insurance 
of  the  policy  in  force  at  its  full  amount  so 
long  as  such  single  premium  will  purchase 
temporary  insurance  for  that  amount,  at 
the  age  of  the  insured  at  the  time  of  lapse 
or  forfeiture,  or  to  purchase  upon  the  same 
life  at  the  same  age  paid-up  insurance  pay- 
able at  the  same  time  and  under  the  same 
conditions,  except  as  to  payments  of  pre- 
miums, as  the  original  policy.  If  no  such 
agreement  be  expressed  in  the  application  or 
policy,  such  single  premium  may  be  applied 
in  either  of  the  modes  above  specified,  at 
the  option  of  the  owner  of  the  policy,  notice 
of  such  option  to  be  contained  in  the  de- 
mand hereinbefore  required  to  be  made  to 
prevent  the  forfeiture  of  the  policy.  The 
reserve  hereinbefore  specified  shall  include 
•dividend  additions  calculated  at  the  date  of 
the  failure  to  make  any  of  the  payments 
Above  described  according  to  the  American 
experience  table  of  mortality  with  interest 
at  the  rate  of  4^  per  cent  per  annum,  after 
deducting  any  indebtedness  of  the  insured 
on  account  of  any  annual  or  semi-annual  or 
quarterly  premium  then  due,  and  any  loan 
made  in  cash  on  such  policy,  evidence  of 
'which  is  acknowledged  by  the  insured  in 
writing.  The  net  value  of  the  insurance 
given  for  such  single  premium  under  this 
section,  computed  by  the  standard  of  this 
state,  shall  in  no  case  be  less  than  two 
-thirds  of  the  entire  reserve  computed  accord- 
ing to  the  rule  prescribed  in  this  section 
■after  deducting  the  indebtedness  as  speci- 
^ed;  but  such  insurance  shall  not  partici- 
pate in  the  profits  of  the  corporation.''  N. 
Y.  Laws  1909,  chap.  33  (Consol.  Laws  1909, 
•chap.  28). 

It  was  not  agreed  in  the  policy  or  appli- 
-cation  how  the  reserve  should  be  applied, 
therefore  it  is  clear  that  under  this  law, 
upon  the  failure  to  pay  the  annual  premium 
•due  November  21,  1907,  that,  notwithstand- 
ing such  default,  the  insured  had  the  right, 
at  any  time  within  six  months  after  such 
default,  to  surrender  the  policy,  and  demand, 
at  his  own  option,  either  that  the  accumu- 
lated reserve  on  the  policy,  less  the  loan, 
<be  applied  to  continue  the  insurance  in  force 
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in  the  full  amount  of  the  policy  so  long  as 
such  reserve,  applied  as  a  single  premium, 
would  purchase  temporary  insurance  for 
that  amount  at  the  age  of  the  insured  at 
the  time  of  the  lapse;  or  to  have  such  re- 
serve applied  to  the  purchase  of  whatever 
amount  of  paid-up  insurance  such  reserve 
vvould  pay  for  as  a  single  premium. 

Plaintiff  contends  that  not  only  had  the 
insured  the  right  of  such  election  as  to 
settlement,  but  that  this  right,  upon  the 
death  of  the  insured  during  the  six  months' 
period  without  its  being  exercised,  inhered 
in  the  beneficiary,  and  that  within  the 
period  she  made  the  election.  Plaintiff  then 
further  contends  that,  this  election  having 
been  made,  the  policy  for  its  face  value,  in- 
cluding all  the  premiums  insured  bad  ever 
paid,  was  continued  in  force,  and  that  she 
was  entitled  to  recover  same. 

Defendant  contends  that,  inasmuch  as  the 
insured  had  made  no  election  as  to  settle- 
ment as  the  time  of  his  death  within  the  six 
months'  period,  it  had  the  right  to  select  the 
kind  of  settlement  it  would  make,  and  that 
it  chose  to  purchase  paid-up  insurance  with 
the  net  reserve  in  its  hands,  and  that  it  did 
so,  and  that  amount  was  $471. 

Under  these  various  contentions  the  cause 
was  tried  by  agreement  of  the  parties  by 
the  court,  and,  upon  a  finding  of  facts  favor- 
able to  plaintiff,  it  gave  her  judgment  for 
the  full  amount  of  the  policy  and  for  all  the 
premiums  ever  paid  on  it,  less  the  loan, 
amounting  to  $1,618.  To  correct  alleged 
errors  of  the  court  in  its  findings  of  fact  and 
conclusions  of  law,  this  appeal  is  brought. 

That  the  insured  after  default  had  the 
right  under  the  law  to  surrender  the  policy 
and  demand  extended  insurance  is  clear. 
That  he  died  before  the  expiration  of  the 
time  within  which  this  election  of  settle- 
ment  could  be  made  is  admitted.  The  com- 
pany waived  surrender  and  demand,  how- 
ever, when  it  attempted  to  convert  the  policy 
into  a  paid-up  life  policy.     . 

The  original  policy  was  a  nonparticipating 
one;  it  was  for  $1,000,  and,  if  the  insured 
died  within  the  twenty  years'  (tontine) 
period,  the  beneficiary  received,  in  addition 
to  the  amount  named^  all  the  payments  of 
premiums  made  by  the  insured.  But,  by  the 
supplemental  agreement,  the  policy  contract 
was  changed,  so  that  thereafter  it  partici- 
pated in  the  accumulated  reserve;  but  this 
was  in  addition  to  the  policy,  and  did  not 
change  or  in  any  wise  modify  the  amount 
to  be  paid  under  the  policy,  if  death  oc- 
curred within  the  twenty-year  period,  except 
to  add  the  accumulation  thereto.  So,  if  the 
default  had  not  occurred  upon  death  of  in- 
sured at  the  date  he  died,  the  amount  due 
under  the  policy  would  have  been  its  face 
value  of  f7,000  and  all  premiums  paid  on 
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it,  together  with  the  accumulated  reserve 
due  on  it;  but,  default  having  occurred, 
what  would  have  been  the  result  upon  the 
election  by  the  insured  to  have  the  reserve 
applied  to  extending  the  policy  for  such 
period  as  the  reserve  would  pay  for,  taken 
as  a  single  premium,  and  supposing  this 
was  all  done  during  the  life  of  the  insured? 
The  result  would  have  been  that  the  reserve 
accumulations  in  the  hands  of  the  company 
would  have  been  wiped  out  by  paying  the 
loan  and  extending  this  insurance  as  non- 
participating  insurance,  according  to  the 
face  of  the  policy.  If  the  insured  died  within 
the  period  of  such  extension,  and  within  the 
twenty -year  period,  the  beneficiary  would 
have  been  entitled  to  the  face  of  the  policy, 
but  could  not  have  participated  in  the 
profits  of  the  company.  If  he  outlived  the 
period  of  the  extension,  then  nothing  would 
be  due  under  the  policy.  Then,  if  such 
would  have  been  the  rights  of  the  parties 
if  the  insured  had,  after  default  and  within 
the  six  months,  elected  to  take  extended  in- 
surance, the  rights  of  the  beneficiary  in  this 
case  are  the  same,  provided  she  had  the  right 
(the  insured  having  died  within  the  six 
months  period  without  exercising  it)  to 
make  the  election  as  is  claimed.  Did  she 
have  the  right? 

The  provision  in  the  statute  concerning 
'Memand  made"  does  not  expressly  require 
that  this  "demand"  shall  come  from  the  in- 
sured. Where  there  is  no  agreement  in  the 
application  or  policy,  the  statute  provides, 
as  has  been  seen,  "such  single  premium  may 
be  applied  in  either  of  the  modes  above 
specified,  at  the  option  of  the  owner  of  the 
policy,"  etc 

In  the  case  of  Nielsen  v.  Provident  Say. 
Life  Assur.  Soc.  139  Cal.  332,  96  Am.  St 
Rep.  146,  73  Pac.  168,  the  question  of  the 
right  of  the  beneficiary  to  exercise  the  option 
provided  by  the  New  York  statute  was  be- 
fore and  squarely  decided  by  the  court. 
Syllabus  "D"  is  as  follows:  "The  provision 
of  the  statute  that  the  reserve  'shall  on  de- 
mand made,  with  surrender  of  the  policy, 
within  six  months  after  such  lapse,  be  taken 
as  a  single  premium  of  life  insurance,'  etc., 
is  not  to  be  construed  as  requiring  that  such 
demand  and  surrender  shall  be  made  by  the 
insured,  but  it  may  be  made  by  the  benefi- 
ciary of  the  policy  after  the  death  of  the 
insured.  The  statute  should  receive  a  liberal 
and  reasonable  construction."  This  doc- 
trine is  sustained  in  Wheeler  v.  Connecticut 
Mut.  L.  Ins.  Co.  82  N.  Y.  543,  37  Am.  Rep. 
594.  Counsel  for  the  company  cite  no  au- 
thority opposed  to  the  above  rule,  but  con- 
tent themselves  with  saying  that  it  is  doubt- ' 
ful  if  such  rule  obtains. 

The  court  foimd  as  a  fact  that  the  benefi- 
ciary had  made  the  .lection,  choosing  as  a 
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settlement  extended  term  insurance.  The 
finding  of  fact  is  as  follows :  "Fifth.  I  find 
that  at  the  said  time  the  tender  was  re- 
fused, and  that  the  plaintiff  at  that  time 
advised  the  defendant  that  she  elected  to 
continue  the  insurance  policy  from  the  21st 
day  of  November,  1907,  to  such  time  as  the 
amount  of  reserve  then  on  hand,  less  indebt- 
edness due  defendant,  taken  as  a  single  pre- 
mium, would  buy  upon  the  life  of  the 
insured  at  his  then  age,  and  for  the  sum  of 
$1,000;  and  that  on  such  day  the  plaintiff 
notified  the  defendant  of  such  election.  This 
was  within  six  months  aft>2r  the  21st  day 
of  November,  1907." 

Therefore  we  think  it  follows  that  the 
rights  of  the  beneficiary  are  the  same  as  if 
the  insured  had  defaulted,  then,  within  the 
six  months,  elected  to  take,  in  settlement  of 
his  rights,  an  extension  of  the  policy  for 
such  time  as  the  net  reserve  in  the  com- 
painy's  hands  would  pay  for  as  a  single 
premium,  and  that  the  sum  recoverable  is 
whatever  the  policy  covenanted  to  pay,  ex- 
cept as  to  participation  in  the  profits  pro- 
hibited by  the  statute.  The  policy  contract 
was  to  pay  its  face  value  and  to  return  all 
the  premiums  the  company  had  received  if 
the  insured  died  within  the  twenty-year 
period.  That  he  did  so  die  is  admitted. 
This  sum  it  ought  to  pay. 

We  do  not  think  the  agreement  in  the  face 
of  the  policy  to  return  the  premiums  was  an 
agreement  relating  to  profits,  unless  it  could 
be  said  that  the  total  of  all  premiums  paid 
are  profits,  which  no  one  would  contend. 
The  agreement  was  to  return  all  payments 
made;  this  amount  did  not  depend  on 
profits,  dividends,  or  accumulations. 

Counsel  contend  that  the  supplemental 
agreement  eliminated  the  mortuary  divi- 
dends (the  return  of  all  premiums  if  death 
occurred  within  the  twenty-year  period), 
but  its  argument  is  not  convincing  on  this 
point.  It  says:  "The  elimination  of  the 
provision  for  mortuary  dividends  was  ac- 
complished by  omitting  all  mention  of  it  in 
a  contract  which  embraced  a  complete  and 
detailed  scheme,"  etc.  The  agreement  re- 
ferred to,  which  it  is  admitted  did  not  men- 
tion this  matter,  stated  on  its  face:  "Except 
as  herein  expressly  modified,  the  terms  on 
said  policy  No.  407,707  remained  un- 
changed." It  may  appear  that  this  was  an 
unwise  contract  upon  the  part  of  the  com- 
pany, but  it  was  not;  it  was  fapiiliar  with 
mortuary  statistics;  it  merely  wagered  that 
the  insured  would  outlive  the  twenty-year 
(tontine)   period. 

It  will  be  borne  in  mind  that  the  company 
did  not  claim  to  have  forfeited  this  policy; 
its  claim  is  that  it  selected  the  mode  of  set- 
tlement, and  bought,  with  the  policy  reserve 
i&  its  hands,  fully  paid-up  life  insurance. 
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— ^that  is,  of  the  various  settlemento  the  in- 
sured or  the  beneficiary  could  make,  the 
company  choae  to  make  and  did  make  for 
them  the  most  disadvantageous  settlement 
possible  under  the  law  and  the  facts  of  this 
case.  It  had  no  such  right,  the  statute  does 
not  give  it  such,  nor  has  its  learned  counsel 
cited  any  authority  to  support  the  doctrine 
it  asserts  in  this  matter. 

Believing  that  the  finding  of  facts  com- 
plained of  was  justified  under  the  evidence, 
and  finding  no  substantial  error  in  the  trial 
court's  conclusions  of  the  law,  the  case 
should  be  affirmed. 

Per  Carlam: 

:     Adopted  in  whole. 

Petition  for  rehearing  denied  June  4, 
1012. 


OKIiAHOBCA  SUPRBBIE  COURT. 

(Division  No.   1.) 

A.  S.  SANDS,  Plff.  in  Err., 

V. 

DAVID  BRADLEY  db  COMPANY. 

(—  Okla.  — ,  129  Pac.  732.) 

Witness  —  husband  and  wife  —  ante- 
nuptial transaction. 

1.  Defendant  offered  his  wife  as  a  witness 
in  his  own  behalf,  on  the  theory  that  the 

Headnotes  by  Robestson,  C. 


transaction  about  which  she  was  to  tvA- 
tify  occurred  prior  to  their  marriage,  and 
that  the  statute  prohibiting  a  wife  from, 
testifying  for  or  against  her  husband  did 
not  extend  to  transactions  or  communica- 
tions prior  to  the  marriage.  She  was  not 
jointly  interested  in  the  action;  nor  was 
she  the  agent  of  her  husband.  Held  that 
she  was  incompetent  as  a  witness. 

Same  —  competency  of  wife. 

2.  The  competency  of  the  wife  as  a  wit- 
ness depends  upon  the  relationship  at  the* 
time  of  the  trial,  when  she  is  offered  as  a 
witness,  and  not  as  to  whether  she  was  the- 
wife  at  the  time  the  cause  of  action  ac- 
crued, or  the  occurrence  transpired,  about, 
which  she  is  expected  to  testify. 

Appeal  —  evidence  ^  conflict  ^-  review.. 

3.  Where  the  evidence  on  an  issue  of  fact 
is  conflicting,  this  court  will  not  examine 
the  same  to  determine  where  the  weight 
lies;  but  if  there  is  any  evidence  reason- 
ably tending  to  support  the  verdict,  the* 
same  will  not  be  disturbed  on  appeal. 

(January  7,  1913.) 

ERROR  to  the  District  Court  for  Osage 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
a  certain  amount  collected  by  defendant  on. 
a  judgment  obtained  by  plaintiff  against 
another.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boone,  licaliy,  &  MacDonald^ 
for  plaintiff  in  error: 

The  court  erred  in  refusing  to  pass  upon 
the  weight  and  sufficiency  of  the  evidence. 


Xote.  ^  Competency  of  husband  or  wife 
as  witness  for  or  against  the  other  as 
to  transactions  prior  to  marriage. 

As  to  the  admissibility  of  declarations  by 
or  testimony  of  husband  or  wife,  as  to 
prenuptial  nonaceess  of  husband,  see  note 
to  Wallace  v.  Wallace,  14  L.R.A.(N.S.) 
544. 

The  cases  support  the  doctrine  announced 
in  Sands  v.  David  Bradley  &  Co.,  that  the 
husband  or  wife  is  not  rendered  competent 
to  testify  for  or  against  the  other  by  the 
fact  that  the  proposed  testimony  related 
to  matters  which  came  to  the  knowledge 
of  the  witness  prior  to  the  marriage. 

In  Collins  v.  Mack,  31  Ark.  684,  it  was 
held  that  the  husband  was  incompetent  to 
testify  in  favor  of  his  wife  in  a  suit  by  her 
against  another  for  breach  of  a  prom- 
ise of  marriage,  as  to  a  matter  which 
came  to  his  knowledge  prior  to  the  mar- 
riage, and  which  tended  to  prove  the 
alleged  promise,  where  the  statute  de- 
clares husband  and  wife  incompetent  to 
testify  for  or  against  each  otiier,  not- 
withstanding the  constitutional  provision 
that  "in  civil  actions,  no  witness  shall 
be  excluded  because  he  is  a  party  to  the 
suit,  or  interested  in  the  issue  to  be  tried." 
Tlic  court  pointed  out  that  the  reason  for 
the  exclusion  of  the  husband  and  wife  as 
^45  L.R.A.(N.S.) 


witnesses  for  or  against  each  other  was  not 
solely  upon  the  ground  of  interest,  but  also> 
upon  the  grounds  of  public  policv,  to  pre- 
serve domestic  tranquillity  and  the  protec- 
tion of  the  marital  relation,  and  that  there* 
fore  the  statute  which  rendered  the  husband 
and  wife  incompetent  as  witnesses  for  or 
against  the  other  was  not  in  conflict  with 
the   constitutional   provision. 

To  the  same  effect  is  Roxburgh  v.  Rox- 
burgh, 162  111.  App.  364,  where  it  was  held 
that  the  wife  was  incompetent  to  testify 
for  her  husband  in  an  action  against  hiia 
for  services  rendered,  as  to  a  conversation 
between  plaintiff  and  defendant  in  her 
presence  and  before  her  marriage  to  de- 
fendant, to  the  effect  that  plaintiff  did  not 
expect  to  be  paid  for  his  services. 

And  in  Elmore  v.  State,  140  Ala.  184,. 
37  So.  156,  it  was  held  that  the  wife  was 
incompetent  to  testify  for  her  husband 
on  the  trial  of  an  indictment  against  him 
for  presenting  a  gun  at  another,  though  the- 
testimony  related  wholly  to  matters  which 
came  to  the  knowledge  of  witness  before 
her  marriage. 

Offense  against  woman  before  marriage. 

The  question  as  to  effect  of  marrying  a 
witness  in  order  to  prevent  her  from  testify- 
ing is  the  subject  of  a  note  to  Moore  ▼• 
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Goldfield  Mohawk  Min.  Go.  v.  Frances- 
lifohawk  Min.  &  Leasing  Co.  33  Nev.  491, 
112  Pac.  42;  Baas  v.  Swingley,  42  Kan. 
732,  22  Pac.  714;  Kansas  City,  W.  &  N.  W. 
R.  Co.  V.  Ryan,  49  Kan.  12,  30  Pac.  108; 
Atyeo  V.  Kelsey,  13  Kan.  212;  Williams 
V.  Townsend,  15  Kan.  563. 

Messrs.  Hainer,  Martin,  Bnsh,  & 
Murry,  for  defendant  in  error: 

Defendant's  wife  was  incompetent  as  a 
witness. 

Jackson  ▼.  State,  53  Ala.  472;  Darling- 
ton's Appeal,  86  Pa.  519,  27  Am.  Rep.  726; 
United  States  v.  White,  4  Utah,  499,  11 
Pac.  571;  Moore  v.  State,  45  Tex.  Crim. 
Rep.  234,  67  L.R.A.  499,  108  Am.  St.  Rep. 
•952,  75  S.  W.  497,  2  Ann.  Cas.  878;  Toovey 
V.    Baxter,    59    Mo.    App.    470;    Clark    v. 


Evans,  6  S.  D.  244,  60  S.  W.  862;  Hitt  v. 
Sterling-Goold  Mfg.  Co.  Ill  Iowa,  458,  82 
N.  W.  919;  Fulkerson  v.  Kilgore,  10  Okla. 
655,  64  Pac.  5. 

Where  there  is  evidence  reasonably  tend- 
ing to  support  the  verdict,  the  judgment 
rendered   thereon    is   not   reviewable. 

Armstrong,  B.  &  Co.  v.  Crump,  25  Okla. 
452,  106  Pac.  855;  McMaster  v.  City  Nat. 
Bank,  23  Okla.  550,  138  Am.  St.  Rep.  831, 
101   Pac.   1103. 

Robertson,  C,  filed  the  following  opin- 
ion: 

This  was  an  action  to  recover  from  de- 
fendant the  sum  of  $500,  together  with 
interest  thereon  at  6  per  cent  from  August 
31,  1901.    Plaintiff,  in  its  petition,  charged 


'State,  67  L.R.A.  499,  and  only  cases  decided 
■subsequent  to  the  preparation  of  that  note 
are  included  in  the  present  note. 

As  shown  in  the  note  in  67  L.R.A.,  the 
statutes  in  this  countrv  generally  provide 
that  the  husband  or  wife  is  incompetent  to 
testify  in  actions  against  the  other,  ex- 
cept in  cases  of  personal  violence  upon  one 
bv  the  other.  The  construction  placed  upon 
tficse  provisions  are  in  accord  with  Norman 
V.  State,  reported  herein  post,  399,  to  the 
<'frcct  that  one  spouse  is  incompetent  to 
testify  against  the  other  as  to  matters 
occurring  prior  to  the  marriage. 

In  State  v.  McKay,  122  Iowa,  658,  98 
N.  W.  510,  it  was  held  that  the  wife  was 
not  a  competent  witness  in  a  prosecution 
against  her  husband  for  carnally  knowing 
her,  a  female  child  under  the  age  of  fifteen 
years,  prior  to  the  marriage,  upon  the 
ground  that  the  exception  in  statutory 
provision  that  "neither  the  husband  or 
wife  shall  in  any  case  be  a  witness  against 
the  other,  except  in  a  criminal  prosecution 
for  a  crime  committed  one  against  the 
other,"  contemplated  a  crime  committed  by 
one  spouse  against  the  other  while  they 
occupy  the  marriage  relation,  and  that 
therefore,  under  the  general  prohibition 
of  the  statute,  the  wife  was  not  competent 
as  a  witness  against  the  husband  where 
the  crime  was  committed  before  the  mar- 
riage. The  court  also  suggested  that  the 
alleged  offense  was  so  far  condoned  by  the 
woman  upon  whom  it  was  committed  by  her 
subsequent  marriage  to  the  offender,  "that 
it  cannot  be  said  it  was  a  crime  committed 
one  against  the  other,  and  therefore  within 
the  spirit,  if  not  within  the  letter,  of  the 
statute.'' 

And  in  People  v.  Johnson,  9  Cal.  App. 
233,  98  Pac.  682,  it  was  held  under  a  stat- 
ute declaring  husband  or  wife  incompetent 
as  a  witness  for  or  against  the  other  in  a 
•criminal  proceeding  to  which  one  or  both 
are  parties,  except  in  case  of  criminal  vio- 
lence upon  one  by  the  other,  that  in  a  prose- 
cution for  an  assault  to  commit  murder, 
the  wife,  alleged  to  have  been  assaulted, 
was  competent  to  testifv  if  she  was  the 
the  wife  of  accused  at  the  time  of  the  as- 
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sault;  whereas  if  she  was  not  his  wife  at 
the  time,  but  became  such  afterward,  she 
was  incompetent  to  testify  for  or  against 
her  husband  without  his  consent. 

Likewise,  in  State  v.  Winnett,  48  Wash. 
93,  92  Pac.  904,  it  was  held  that  the  wife 
was  not  a  competent  witness  in  a  prosecu- 
tion against  her  husband  for  carnally  know- 
ing her,  a  female  child  under  the  age  of 
eighteen  years,  prior  to  the  marriage. 

It  was  also  held  error  to  permit  the  prose- 
cution to  call  the  wife  of  accused  into  the 
court  room  in  the  presence  of  the  jury,  os- 
tensibly to  be  identified  by  a  physician 
who  had  testified  to  the  result  of  an  ex- 
amination made  by  him  finding  her  preg- 
nant, when  her  condition  as  to  pregnancy 
was  apparent  and  could  be  observed  by  the 
jury,  the  result  being  that  the  wife  was  in 
reality  compelled  to  become  a  witness 
against  her  husband.     Ibid. 

And  in  Com.  v,  Eichar,  4  Clark  (Pa.) 
326,  it  was  held  Hiat  the  wife  was  not  a 
competent  witness  m  a  prosecution  against 
her  husband  for  seduction  prior  to  the 
marriage,  though  he  immediately  deserted 
her. 

The  only  case  opposed  to  this  view  is  a 
county  court  decision  in  Com.  v.  Kreuger, 
17  Pa,  Co.  Ct.  181,  holding  the  wife  com- 
petent to  testify  against  her  husband  in  a 
prosecution  for  abortion  committed  by  the 
husband  on  the  wife  before  marriage,  upon 
the  ground  that  it  was  a  case  of  bodily 
injury  or  violence  to  the  wife  within  the 
exception  to  the  rule  excluding  her  as  a 
witness  against  her  husband.  As  shown 
in  the  earlier  note  in  67  L.R.A.  502,  the 
contrary  was  held  in  Miller  v.  State,  37 
Tex.  Crim.  Rep.  575,  40  S.  W.  313,  on  an 
indictment  for  the  same  offense,  which  is 
in  accord  with  the  reasoning  of  the  other 
cases. 

A  statute  declaring  the  wife  a  competent 
witness  to  testify  against  the  husband  in 
cases  where  there  is  an  indictment  for  se- 
duction, and  marriage  for  the  purpose  of 
suspending  the  prosecution,  is  not  applica- 
ble to  a  case  where  the  marriage  of  the 
parties  took  place  before  accused  had  been 
indicted  for  the  offense,  and  while  he  was 
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that  defendant,  in  1901,  was  a  practising 
attorney  at  Wilber,  Saline  county,  Ne- 
braska; that  in  1894  it  obtained  a  judg- 
ment in  the  district  court  of  said  county 
against  Wilder  k  Nelson  in  the  sum  of 
$1,252.16;  that  said  judgment  was  placed 
in  the  hands  of  defendant  for  collection; 
that  he  collected  thereon  the  sum  of  $500 
on  August  31,  1901,  and  failed  to  remit 
the  same,  but,  on  the  contrary,  converted 
it  to  his  own  use;  that  said  collection  so 
made  by  said  attorney  was  not  known  by 
plaintiff  until  subsequent  to  1907,  after 
defendant  had  removed  from  Nebraska  to 
Oklahoma.  Defendant  answered  by  gen- 
eral denial,  and  a  trial  was  had  to  a 
jury,  which  resulted  in  a  verdict  in  favor 
of  plaintiff  and  against  defendant  in  the 
sum  of  $749.75,  on  which  judgment  was  en- 
tered. Motion  for  new  trial  was  presented 
and  overruled,  and  defendant  appeals. 

Two  questions  are  presented  by  the  record 
for  our  consideration,  the  first  being:  The 
court  erred  in  excluding  the  testimony  of 
Mrs.  Mable  D.  Sands,  the  wife  of  defendant. 

Defendant  does  not  claim  that  she  was 
a  competent  witness  by  reason  of  her  being 
his  agent,  or  jointly  interested  in  the  ac- 
tion, but  upon  the  grounds  that  at  the 
time  the  transaction  took  place  about  which 
she  was  to  testify,  she  was  not  the  vtite, 
but  the  stenographer,  of  defendant,  and 
that  the  statute  prohibiting  the  wife  from 


testifying  for  or  against  the  hnsbaad 
clearly  intended  only  to  prevent  the  wife 
or  husband  from  giving  evidence  for  or 
against  each  other  concerning  a  transac- 
tion or  communication  during  coverture. 
We  cannot  find  such  an  exception  to  the 
statute;  nor  has  counsel  directed  us  to 
any  authority  sustaining  such  contention. 
Subdivision  3  of  §  5842,  Comp.  Laws  1909, 
reads  as  follows:  "Husband  and  wife,  for 
or  against  each  other,  except  concerning 
transactions  in  which  one  acted  as  the 
agent  of  the  other,  or  when  they  are  joint 
parties  and  have  a  joint  interest  in  the 
action;  but  in  no  case  shall  either  be  per- 
mitted to  testify  concerning  any  communi- 
cation made  by  one  to  the  other  during 
the  marriage,  whether  called  while  that 
relation  subsisted,  or  afterwards."  This 
statute  was  called  into  existence  on  the 
grounds  of  public  policy.  It  is  based  upon 
the  marital  relation,  and  has  been  uni- 
versally upheld  by  the  courts.  In  vol.  0, 
Enc.  Ev.  p.  847,  it  is  said:  "Various  rea- 
sons were  assigned  for  this  rule  of  ex- 
clusion. Among  these  were  the  supposed 
bias  of  affection,  'fear  of  sowing  dissensions 
between  man  and  wife,'  occasioning  per- 
jury, and  the  like.  The  most  usual  reason, 
however,  given  for  this  rule  of  exclusion, 
was  partly  identity  of  interest,  and  partly 
the  necessity  of  guarding  the  security  and 
confidence    of   the    marriage   relation;    the 


simply  under  arrest  upon  a  warrant  charg- 
ing him  with  the  crime.  Bamett  v.  State, 
117  Ga.  298,  43  S.  E.  720. 

The  wife  is  a  competent  witness  against 
her  husband  on  the  trial  of  an  indictment 
for  seduction,  which  was  prosecuted  after 
she  was  compelled  to  leave  him  b^  reason 
of  the  bad  treatment  she  had  received,  un- 
der a  statute  providing  for  the  suspension 
of  the  prosecution  if  accused  marries  the 
girl  before  final  judgment,  and  for  a  renewal 
of  the  prosecution,  which  should  "proceed 
as  though  no  marriage  had  taken  place," 
upon  his  wilful  desertion  within  three  years 
after  the  date  of  the  marriage,  notwith- 
standing the  general  provisions  of  the  Code 
which  provide  that  neither  a  husband  nor 
wife  shall  testify  against  the  other.  Mil- 
ler V.  Com-  154. Ky.  201,  157  S.  W.  373. 
The  court,  after  saying  that  the  provision 
in  the  statute  that  the  prosecution  shall 
be  renewed  "and  proceed  as  though  no  mar- 
riage had  taken  place"  must  be  treated  as 
a  repeal  of  the  general  provision  of  the 
Code  forbidding  husband  or  wife  to  testify 
against  the  other,  continued:  "It  was 
plainly  the  legislative  purpose  not  only  to 
make  the  wife  a  competent  witness  as  to 
the  acts  constituting  the  offense  before  mar- 
riage, but  as  to  all  acts  of  the  husband  with- 
in three  years  after  marriage  which  might 
constitute  or  be  evidence  of  wilful  desertion 
or  abandonment.  The  provisions  of  the 
section  embracing  this  feature  were  enacted 
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in  an  amendment  of  1906,  and  became  neces- 
sary by  reason  of  a  reprehensible  practice 
which  had  grown  up  in  this  class  of  cases 
under  the  old  statute,  whereby  the  accused 
was  offered  an  easy  avenue  of  escape  from 
the  consequences  of  his  conduct  bv  going 
through  the  form  of  marriage  with  the  pros- 
ecuting witness  and  immediately  abandon- 
ing her." 

So,  in  Quails  v.  State,  —  Tex.  Crim.  Rep. 
— ,  158  S.  W.  539,  it  was  held  that  the  wife 
is  a  competent  witness  against  the  husband 
in  a  prosecution  for  abandonment  after  se- 
duction and  marriage.  The  court  said  that 
the  abandonment  statute  specifically  au- 
thorizes the  wife  who  has  been  abandoned 
to  testify. 

In  State  v.  Gordon,  46  N.  J.  L.  432,  4 
Am.  Crim.  Rep.  1,  it  was  held  on  the  trial 
of  an  indictment  for  the  abduction  and 
seduction  of  a  girl  under  the  87e  of  fifteen 
years,  where  the  validity  of  the  alleged 
marriage  was  in  issue,  that  the  girl  was 
a  competent  witness  for  the  state  after 
she  had  been  examined  on  the  ix)ir  dire  as 
to  the  alleged  marriage,  and  denied  that 
they  had  been  married,  and  testified,  when 
shown  a  certificate  in  writing  signed  by 
the  parties  which  stated  that  they  had  been 
married  by  repeating  certain  portions  of 
the  Episcopal  marriage  service,  that  when 
she  signed  it  accused  told  her  it  was  only 
a  joke  A.  L.  R. 
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objection  of  interest  applying  more  particu- 
larly to  their  being  witnesses  in  favor  of 
each  other,  and  the  objection  of  public 
policy  applying  to  their  being  witnesses 
against  each  other." 

Mr.  Justice  Trunkey,  in  Darlington's  Ap- 
peal, 86  Pa.  519,  27  Am.  Rep.  726,  in  dis- 
cussing the  reasons  for  the  prohibition  of 
the  parties  testifying  who  sustain  such  con- 
fidential relations,  said:  "The  foregoing 
principles  are  too  familiar  for  citation  Of 
text-book  or  report.  It  is  equally  unneces- 
sary to  show  by  authority  that  the  most 
dominant  influence  of  all  relations  is  that 
of  the  husband  over  his  wife.  From  the 
proud  and  untutored  savage  to  the  cultured 
and  refined  Anglo-American,  the  wife  is 
affectionately  anxious  to  please  her  hus- 
band. This  is  first  in  her  heart,  whether 
she  be  in  the  menial  service  of  a  rude  hut, 
or  in  daily  toil  for  the  support  of  her 
family,  or  in  charge  of  an  elegant  mansion. 
When  he  commands,  she  obeys;  when  he 
persuades,  she  yields;  when  he  gently  hints 
a  wish,  she  grants;  when  treated  almost 
as  a  servant,  when  governed  and  corrected 
as  a  child,  as  did  our  sturdy  ancestors,  or 
when  confided  in  as  a  companion  and  equal, 
her  will  is  subdued  to  her  lord.  .  .  . 
The  common-law  rights  and  disabilities 
consequent  on  marriage  grew  out  of  these 
differences,  and  the  husband's  power  and 
influence  distinctly  appear.  'By  marriage 
the  husband  and  wife  are  one  person  in 
law;  that  is,  the  very  being  or  legal  exis- 
tence of  the  woman  is  suspended  during 
the  marriage,  or  at  least  is  incorporated 
and  consolidated  into  that  of  the  husband.' 
.  .  .  Under  advancing  culture  and  civil- 
ization, modern  legislation  has  materially 
changed  the  common  law  respecting  the 
rights  and  disabilities  incident  to  the  mar- 
riage relation.  In  Pennsylvania  the  wife 
may  hold  and  enjoy  her  own  property,  and 
easy  modes  are  provided  for  her  disposal 
of  it.  But  the  unity  of  person  remains, 
resting  on  foundation  older  than  the  com- 
mon law,  and  the  husband's  influence  over 
his  wife,  so  strongly  expressed  by  the  com- 
mon-law writers,  will  end  only  with  the 
marriage   relation   itself." 

The  competency  of  the  wife  as  a  witness 
depends  upon  the  relationship  at  the  time 
of  the  trial,  when  she  is  offered  as  a  wit- 
ness, and  not  as  to  whether  she  was  the 
wife  at  the  time  the  cause  of  action  accrued, 
or  the  occurrence  transpired,  about  which 
she  is  expected  to  testify.  The  statute  will 
not  bear  any  other  construction;  and  as 
defendant  does  not  claim  she  was  acting  as 
his  agent,  or  that  she  had  a  joint  interest 
in  the  action,  or  that  she  was  in  any  other 
manner  qualified  as  a  witness,  under  the 
statute,  it  must  be  held  that  there  was 
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no  error  in  the  ruling  of  the  trial  court 
on  the  subject. 

The  next  assignment  of  error  urged  ifr 
that  the  court  erred  in  refusing  to  pass 
upon  the  weight  and  sufficiency  of  the  evi- 
dence. In  overruling  the  motion  for  a  new 
trial,  the  court  said  that  he  felt  that  the 
jury  should  be  the  final  arbiters  of  the 
fact,  where  there  waa  any  evidence  at  all  for 
them  to  pass  upon.  Whether  the  trial 
court  made  use  of  such  language  or  not 
would  be  a  matter  of  no  moment  in  passing 
upon  the  question  as  to  whether  or  not  a 
new  trial  should  be  granted.  The  general 
rule  followed  by  the  courts  of  this  state 
is  that,  where  the  evidence  on  an  issue  of 
fact  is  conflicting,  the  court  will  not  exam- 
ine the  same  to  determine  where  the  weight 
lies;  but  if  there  is  any  evidence  in  the 
record  tending  reasonably  to  support  the 
verdict,  the  same  will  not  be  disturbed  oo 
appeal.  The  determination  of  questions 
of  fact  is  always  for  the  jury.  The  casefr 
cited  in  the  brief  of  plaintiff  in  error  do 
not  sustain  his  contention.  The  authori- 
ties referred  to  are  not  applicable  to  the 
case  at  bar.  Here  there  was  presented 
squarely  to  the  jury  certain  issues  of  fact^ 
Under  these  issues  testimony  was  offered 
by  both  parties.  The  court  submitted  the 
issues  to  the  jury,  which,  by  its  general 
verdict,  resolved  them  all  in  favor  of  the 
plaintiff.  We  have  read  the  evidence  sub- 
mitted, and  flnd  that  it  reasonably  tendft 
to  support  the  verdict  of  the  jury;  and 
such  being  the  case  the  judgment  rendcTcd 
thereon  is  not  reviewable  here.  Armstrong, 
B.  &  Co.  y.  Crump,  25  Okla.  452,  106  Pac. 
855;  Caddo  Nat.  Bank  v.  Moore,  30  Okla. 
148,  120  Pac.  1003;  Grimes  v.  Wilson,  30> 
Okla.  322,  120  Pac.  204;  Prescott  v.  Brown, . 
30  Okla.  428,  120  Pac.  991;  Edwards  v. 
Miller,  30  Okla.  442,  120  Pac.  996;  Allen 
V.  Kenyon,  30  Okla.  536,  119  Pac.  960;  St. 
Louis  &  S.  F.  R.  Co.  ▼.  Young,  30  Okla.  688, 
120  Pac.  999;  Bland  v.  Peters,  30  Okla. 
798,  120  Pac.  631. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  District  Court  of  Osage  County 
should  be  affirmed. 

Per  Curiam; 

Adopted  in  whole. 


TENXES8EE  SUPREBCB  COtTRT. 

W.  C.  NORMAN,  Appt, 

▼. 
STATE  OF  TENNESSEE. 

(—  Tenn.  — ,  l65  S.  W.  135.) 

Witness  ^  wife  —  crime     committed 
prior  to  marriage. 

The  marriage  of  a  man  to  a  woman  pre- 


400 


TENNESSEE  SUPREME  COURT. 


Mas., 


vents  her  appearing  as  a  witness  against 
him  in  a  prosecution  for  unlawfully  and 
carnally  knowing  her  prior  thereto,  con- 
trary to  the  provisions  of  the  statute,  even 
though  the  marriage  was  entered  into  hy 
him  for  the  express  purpose  of  shielding 
himself  from  prosecution  for  the  offense. 

(March  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Davidson 
County  convicting  him  of  carnally  knowing 
a  female  over  the  age  of  twelve  and  under 
the  age  of  twenty-one  years.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  &  Allen  and  John  S. 
Turney  for  appellant. 

Mr.  Walter  W.  Faw,  Assistant  Attor- 
ney General,  for  the  State. 

Buchanan,  J.,  delivered  the  opinion  of 
the  court: 

Norman  has  appealed  from  a  judgment 
l>y  which  he  was  consigned  to  the  peniten- 
tiary for  a  term  of  three  years.  This  judg- 
ment was  based  upon  the  verdict  of  a  jury 
under  an  indictment  which  charged  that 
Norman  did,  unlawfully  and  feloniously, 
carnally   know  one  Willie  Ruby    Scott,   a 

female,  on  the  day  of  May,  1911; 

Willie  Ruby  Scott  being  then  and  there 
over  the  age  of  twelve  and  under  the  age 
of  twenty-one  years. 

Many  assignments  of  error  have  been  here 
made,  but  a  consideration  of  one  only  is 
sufficient  to  dispose  of  the  case. 

Under  our  statute,  chapter  36  of  the 
Public  Acts  of  the  General  Assembly  of 
the  year  1911,  it  is  provided  that  *'any 
person  who  shall  carnally  know  or  abuse 
a  female  under  the  age  of  twelve  years 
shall,  on  conviction,  be  punished  as  in  case 
of  rape;  and  any  person  who  shall  unlaw- 
fully or  carnally  know  a  female  over  the 
age  of  twelve  and  under  the  age  of  twenty- 
one  years  shall,  on  conviction,  be  deemed 
guilty  of  a  felony  in  all  cases  not  falling 
under  the  statute  relating  to  rape,  and 
shall  be  confined  in  the  penitentiary  not 
less  than  three  nor  more  than  ten  years." 

There  are  other  provisions  of  this  statute 
not  necessary  to  be  here  set  out. 

Under  the  above  statute,  Norman  was 
indicted  and  convicted  as  stated.  On  the 
23d  of  September  of  the  year  1913, 
Norman  and  Willie  Ruby  Scott  became 
man  and  wife  by  a  marriage  ceremony  duly 
solemnized.  This  marriage  occurred  after 
a  prosecution  had  been  set  on  foot,  char- 
Note.  ^  Competency  of  husband  or  wife 
as  witness  for  or  against  the  other  as  to 
transactions  prior  to  marriage  is  the  sub- 
ject of  a  note  to  Sands  v.  David  Bradley  k 
Co.  ante,  396. 
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ging  him  with  the  offense  of  which  he  was 
convicted  in  this  cause,  and,  from  the  evi- 
dence before  us,  it  is  clear  that  the  mar- 
riage, so  far  as  he  was  concerned,  was 
entered  into  for  the  express  purpose  of 
shielding  himself  against  prosecution  for 
that  offense.  After  this  marriage,  and 
before  the  trial  in  the  court  below,  there 
was  some  financial  contribution  by  the  hus- 
band toward  the  support  of  the  wife;  but 
this  was  wholly  insufficient  in  amount  for 
her  support  and  maintenance,  and  they 
never  resided  in  the  same  house  as  husband 
and  wife  after  marriage.  During  the  time 
intervening  between  the  marriage  and  trial, 
she  continued  to  reside  with  her  mother 
and  her  stepfather,  and  he  resided  else- 
where. 

On  the  trial  in  the  court  below,  the  frtate 
offered  the  evidence  of  the  wife  as  a  wit- 
ness against  the  husband,  and  over  his  sea- 
sonable objection  and  exception  to  her  evi- 
dence, and  notwithstanding  her  admission 
that  she  was  his  wife,  the  trial  court  al- 
lowed her  to  testify  to  the  commission  by 
him  of  the  offense  with  which  he  was 
charged.  It  is  clear  from  the  record  that, 
in  the  absence  of  lier  testimony,  the  state 
could  not  have  made  out  its  case  against 
him;  and  the  question  here  presented  is: 
Was  the  court  in  error  in  admitting  her 
evidence? 

We  have  no  legislation  in  this  state  re- 
laxing, in  criminal  cases,  the  general  rule 
of  the  common  law  that  "one  spouse  may 
not  testify  against  the  other  over  the  ob- 
jection of  the  latter."  Owen  v.  State,  89 
Tenn.  698,  16  S.  W.  114.  And  the  queption 
here  is  whether  this  case  falls  within  that 
general  rule  of  the  common  law,  or  whether 
it  falls  within  a  recognized  exception  to 
that  general   rule. 

In  1  Greenleaf  on  Evidence,  16th  ed.  § 
333c,  pp.  493,  494,  it  is  said  that  testimony 
by  a  husband  or  wife  may  involve  any  one 
or  more  of  three  independent  principles, 
viz,: 

(1)  "One  spouse  may  not  testify  for 
the   other." 

(2)  "One  spouse  may  not  testify  against 
the  other." 

(3)  "One  spouse  may  not  testify  to  con- 
fidential communications  by  the  other." 

It  is  there  said,  further,  that  under  the 
first  and  third  heads  the  exclusion  is  abso- 
lute,— there  are  no  exceptions, — while  un- 
der the  second  head  (that  invoked  by  plain- 
tiff in  error  in  the  present  case)  "there 
are  some  well-established  exceptions  based 
on  reasons  of  necessity." 

The  subsequent  section  (343)  is  devoted 
to  said  "exceptions."  The  latter  section 
is  as   follows: 

To  this  general  rule  excluding  the  bus- 
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band  and  wife  as  witnesses,  there  are  some 
exceptions  which  are  allowed  from  the  ne> 
cessity  of  the  case,  partly  for  the  protection 
of  the  wife  of  her  life  and  liberty,  and 
partly  for  the  sake  of  public  justice.  But 
the  necessity  which  calls  for  this  exception 
for  the  wife's  security  is  described  to  mean, 
'not  a  general  necessity,  as  where  no  other 
witness  can  be  had,  but  a  particular  neces- 
sity, as  where,  for  instance,  the  wife  would 
otherwise  be  exposed,  without  remedy,  to 
personal  injury.'  Thus,  a  woman  is  a 
competent  witness  against  a  man  indicted 
for  forcible  abduction  and  marriage,  if 
the  force  were  continuing  upon  her  until 
the  marriage,  of  which  fact  she  is  also  a 
competent  witness;  and  this,  by  the  weight 
of  the  authorities,  notwithstanding  her  sub- 
sequent assent  and  voluntary  cohabitation, 
for  otherwise  the  offender  would  take  ad- 
vantage of  his  wrong.  So  she  is  a  compe- 
tent witness  against  him  on  an  indictment 
for  a  rape  conmiitted  on  her  own  person, 
or  for  an  assault  and  battery  upon  her,  or 
for  maliciously  shooting  her  [or  for  in- 
cest]. She  may  also  exhibit  articles  of  the 
peace  against  him,  in  which  case  her  affi- 
davit shall  not  be  allowed  to  be  controlled 
and  overthrown  by  his  own.  Indeed,  Mr. 
East  considered  it  to  be  settled  that,  'in 
all  cases  of  personal  injuries  committed  by 
the  husband  or  wife  Against  each  other,  the 
injured  party  is  an  admissible  witness 
against  the  other.'  But  Mr.  Justice  Hol- 
royd  thought  that  the  wife  could  only  be 
admitted  to  prote  facts  which  could  not  be 
proved  by  any  other  witness." 

Notwithstanding  all  that  is  said  in  the 
foregoing  quotation  from  Mr.  Greenleaf,  it 
is  manifest  that  in  all  the  exceptions  men- 
tioned in  his  text,  the  ground  of  the  relaxa- 
tion of  the  rule  is  the  necessity  for  the  pro- 
tection of  the  wife  from  personal,  or  other, 
injury  at  the  hands  of  the  husband  during 
the  marital  relation.  Even  the  exception 
mentioned  by  him,  where  the  wife  was  held 
to  be  a  competent  witness  against  a  hus- 
band indicted  for  her  forcible  abduction 
and  marriage  to  him;  for,  by  his  text,  this 
exception  is  made  to  depend  upon  the  fact 
that  the  force  continued  after  the  abduc- 
tion and  until  the  marriage,  and  the  mani- 
fest ground  of  this  exception  is  that  such 
a  marriage  does  not  create  the  relation  of 
husband  and  wife,  she  not  being  his  wife 
de  jure  for  lack  on  her  part  of  consent  to 
the  marriage  contract.  And  each  of  the 
other  exceptions  noted  by  the  author  in 
his  text  depends  upon  the  necessity  for 
the  protection  of  the  wife  against  violence 
or  other  injury  at  the  hands  of  the  husband 
occurring  during  the  marital  relation. 

The  general  common-law  rule  of  the  in- 
competency of  either  spouse  over  objection 
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to  testify  against  the  other,  or  for  the 
other,  has  long  been  recognized  in  this 
state. 

In  Goodwin  v.  Nicklin,  6  Heisk.  256,  this 
court,  in  an  opinion  delivered  by  Mr.  Jus- 
tice Turney,  held:  "Husband  and  wife  are 
not  competent  witnesses  for  or  against 
each  other  under  the  acts  of  the  legislature 
of  the  13th  of  March,  1868,  and  of  the  24th 
of  February,  1870.  .  .  .  The  common 
law  places  the  rejection  of  such  evidence 
upon  the  high  ground  of  public  policy,  and 
because  greater  mischief  or  inconvenience 
would  result  from  the  reception  than  from 
the  exclusion  of  such  evidence.  On  this 
account,  it  is  a  general  rule  that  the  hus- 
band and  wife  cannot  give  evidence  to  affect 
each  other,  either  civilly  or  criminally; 
for  to  admit  such  evidence  would  occasion 
domestic  dissension  and  discord.  It  would 
compel  a  violation  of  that  confidence  which 
ought,  from  the  nature  of  the  relation,  to 
be  regarded  as  sacred,  and  it  would  be 
arming  each  of  the  parties  with  a  means 
of  offense  which  might  be  used  for  danger- 
ous purposes.  Sharswood's  Stark ie,  £v. 
39.  We  see,  from  this,  that  it  is  the  policy 
to  secure,  peace  to  families  and  society." 
The  above  case  was  decided  in  1871. 

In  Patton  v.  Wilson,  2  Lea,  105,  this 
court,  speaking  through  Mr.  Justice  Cooper, 
said:  "By  the  common  law,  parties  were 
in  general  excluded  from  being  witnesses 
for  themselves,  and  the  rule  was  extended 
to  husband  and  wife;  neither  of  them  be- 
ing admissible  as  a  witness  in  a  cause, 
civil  or  criminal,  in  which  the  other  was  a 
party.  The  exclusion  of  husband  and  wife 
was  founded  partly  on  the  identity  of  their 
legal  rights  and  interests,  and  partly  on 
principles  of  public  policy  which  lie  at  the 
basis  of  civil  society.  Co.  Litt.  6b;  Barker 
V.  Divie,  Cas.  t.  Hardw.  264;  Vowles  v. 
Young,  13  Ves.  Jr.  144,  9  Revised  Rep.  164." 

The  opinion  of  the  court  in  the  case  last 
cited  refers  to  and  comments  upon  the  fol- 
lowing Tennessee  cases:  Brewer  v.  Fergu- 
son, 11  Humph.  565;  Kimbrough  v.  Mit- 
chell, 1  Head,  540;  State  use  of  Barker 
V.  McAuley,  4  Heisk.  424;  Goodwin  v. 
Nicklin,  supra. 

In  Patton  v.  Wilson,  supra,  the  court, 
evidently  referring  to  the  acts  of  March 
13,  1868,  and  February  24,  1870,  further 
said:  "We  have  held  in  several  cases  that 
the  recent  acts  declaring  that  no  person 
shall  be  incompetent  to  testify  because  he 
or  she  is  a  party  to  the  record,  or  interested 
in  the  issue,  were  not  intended  to  affect 
the  rule  of  evidence  which  excludes  the  hus- 
band and  wife  from  being  competent  wit- 
nesses for  or  against  each  other.  This  rule, 
so  far  as  it  rests  on  public  policy  for  the 
preservation  of  the  harmony  of  the  marital 
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relation,    continues    in    full    force."      This 
case  was  decided  in   1878. 

Following  the  foregoing  decisions  by  this 
court,  chapter  200  of  the  Acts  of  the  Gen- 
eral Assembly  of  the  year  1879  (the  sub- 
stance of  which  appears  in  §§  5596  and 
5597  of  Shannon's  Code)    was  passed. 

The  effect  of  the  act  of  1879  was  to  make 
husband  and  wife  competent  witnesses  in 
all  civil  actions  in  the  courts  of  this  state, 
notwithstanding  their  relationship,  pro- 
vided that  neither  of  them  ''shall  testify 
as  to  any  matter  that  occurred  between 
them  by  virtue  or  in  consequence  of  the 
marital   relation." 

But  the  act  passed  in  1879  left  the  com- 
mon law  in  force  in  so  far  as  the  compe- 
tency of  either  for  or  against  the  other 
in  criminal  actions  was  concerned,  as  was 
held  by  this  court  in  Owen  v.  State,  89 
Tenn.  698,  16  S.  W.  114,  already  referred 
to. 

In  the  latter  case,  Owen  was  indicted  for 
incest  committed  on  the  body  of  his  ptep- 
daughter.  Owen  offered  his  wife  as  a  wit- 
ness in  his  behalf  on  the  trial  in  the  court 
below,  and  her  evidence  was  excluded,  upon 
which  action  of  the  court  Owen  assigned 
error.  This  court,  speaking  through  Mr. 
Justice  Snodgrass,  said:  "There  was  no 
error  in  excluding  the  wife  on  objection. 
At  common  law,  she  could  not  be  a  witness 
for  her  husband  in  such  case,  and  we  have 
no  statute  changing  the  rule."  This  case 
was  decided  in   1890. 

We  have  had  no  legislation  in  this  state 
since  the  decision  in  the  case  of  Owen  v. 
State,  supra,  affecting  the  competency  of 
husband  and  wife  to  testify  for  or  against 
each  other  in  criminal  actions. 

It  is,  however,  urged  on  behalf  of  the 
state,  that  the  case  at  bar  falls  within  an 
exception  to  the  common-law  rule  of  in- 
competency announced  by  the  court  of  ap- 
peals of  Missouri  in  State  v.  Bean,  104 
Mo.  App.  255,  78  S.  W.  640,  wherein  that 
court  used  the  following  language:  "An- 
other exception  to  the  rule  is  to  permit  the 
wife  to  testify  against  the  husband  when- 
ever she  is  the  particular  individual  direct- 
ly injured  by  the  crime  committed  by  her 
husband,  and  the  facts  are  peculiarly  with- 
in her  knowledge,  and  impossible  or  diffi- 
cult of  proof  by  any  witness  other  than 
his  wife."  It  appears  from  the  report  of 
that  case  that  it  was  a  prosecution  of  the 
husband  for  abandonment  of,  and  failure 
to  provide  for,  his  wife;  and  it  was  there 
held  that  the  wife  was  a  competent  witness 
against  the  husband. 

It  is  also  said  in  behalf  of  the  state  that 
all  the  authorities  agree  that,  in  a  prosecu- 
tion against  a  husband  for  an  assault  upon 
his  wife,  the  wife  is  a  competent  witness 
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against  the  husband,  and  to  sustain  this 
proposition,  we  are  referred  to  the  case 
notes  upon  State  v.  Woodrow,  2  L.R.A. 
(N.S.)    863. 

We  do  not  question  the  soundness  of  the 
proposition  that,  by  way  of  exception  to> 
the  general  rule  of  incompetency,  the  wife 
is  competent  to  testify  against  her  hus- 
band whenever  she  is  the  individual  direct- 
ly injured  by  a  crime  committed  by  her 
husband,  or  is  otherwise  injured  by  bim^ 
and  where  the  facts  are  peculiarly  within 
her  knowledge,  and  impossible  or  difficult 
of  proof  by  any  other  witness.  This  wa» 
the  principle  announced  in  State  v.  Bean,, 
supra,  and  it  is  also  the  ground  on  which 
many  of  the  cases  were  decided  which  are 
cited  in  the  note  above  referred  to.  Casea 
falling  within  this  principle  are  well-recog- 
nized exceptions  to  the  general  rule  at  com- 
mon law. 

But  does  the  case  at  bar  fall  within  that 
principle?  Here  the  wife  was  offered  as  a 
witness  ag|iinst  the  husband  to  make  proof 
of  an  offense  committed  by  him,  not  upon 
her  as  his  wife,  but  at  a  time  before  she 
became  his  wife;  and  the  important  ques- 
tion here  arising  is:  Can  such  a  case  be 
said  to  fall  within  any  exception  known 
to  the  common   law? 

If  the  wife  in  this  case  be  held  a  com- 
petent witness  to  testify  to  a  crime  com- 
mitted upon  her  body  by  Norman  before 
he  became  her  husband,  it  is  difficult  to 
see  by  what  process  of  reasoning  the  wife 
could  be  rejected  as  a  witness  in  a  case 
where,  before  her  marriage,  she  should  see 
her  husband  commit  a  crime  upon  the  body 
of  a  third  person;  and  to  hold  her  a  com- 
petent witness  in  the  latter  case  works  a 
destruction  of  the  general  rule  of  incom- 
petency which  has  come  down  to  us  from 
the  common  law  in  an  unbroken  line  of 
decisions. 

It  is  not  for  this  court  to  declare  a  new 
public  policy  for  this  state  on  this  subject. 
Th6  failure  of  the  legislature  to  include 
criminal  actions  in  the  act  of  1879  is,  in 
effect,  a  declaration  by  the  legislative  de- 
partment of  the  state  that  the  general  rule 
of  incompetency  as  fixed  by  the  common 
law  should  remain  the  rule  or  public  policy 
in  this  state  so  far  as  the  competency  of 
husband  and  wife  as  witnesses  for  and 
against  each  other  in  criminal  cases  i& 
concerned;  and  by  that  declaratiop  this 
court  is  bound. 

There  is  no  case  in  this  state  to  which 
we  may  refer  as  supporting  our  view  of 
this  question.  We  have  been  referred  to- 
five  cases,  however,  decided  by  courts  of 
last  resort  in  other  states,  which,  we  think, 
support  our  view:  People  v.  Guriale,  137 
Cal.  534,  59  L.R.A.  588,  70  Pac.  468. 
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In  that  case  it  appears  that  a  statute  of 
California  provided  that  neither  husband 
nor  wife  should  be  a  competent  witness  for 
or  against  the  other  in  any  criminal  ac- 
tion, except  "in  cases  of  criminal  violence 
upon  one  by  the  other." 

The  court  held  that,  as  the  crime  charged 
was  not  an  act  or  crime  committed  by  de- 
fendant upon  his  wife,  but  was  an  act  com- 
mitted upon  the  person  of  a  woman  before 
she  became  his  wife,  she,  after  becoming 
his  wife,  was  not  a  competent  witness 
against  him.  The  defendant  in  that  case 
was  indicted  for  rape,  in  that  he  had  car- 
nal knowledge  of  a  girl  who  was  only  six- 
teen years  old,  and  who  afterwards  became 
his  wife,  and  was  offered  as  a  witness 
against  him  on  the  trial. 

State  V.  McKay,  122  Iowa,  658,  08  N.  W. 
610.  In  that  case  the  Iowa  statute  under 
which  that  case  was  decided  provides  that 
"neither  the  husband  nor  the  wife  shall, 
in  any  case,  be  a  witness  against  the  other, 
except  in  a  criminal  prosecution  for  a 
crime  committed  one  against  the  other,  or" 
(and  then  follow  certain  exceptions  in 
civil  cases).  The  Iowa  court  held  that 
the  statute  contemplated  a  crime  com- 
mitted by  one  spouse  against  the  other 
"while  they  occupy  that  relation,"  and, 
therefore,  under  the  general  prohibition  of 
the  statute,  the  wife  was  not  competent 
as  a  witness  against  the  husband,  where 
the  crime  was  committed  before  the  mar- 
riage. 

State  y.  Frey,  76  Minn.  627,  77  Am.  St. 
Rep.  660,  79  N.  W.  618.  In  that  case  the 
statute  was  substantially  the  same  as  the 
Iowa  statute  involved  in  State  v.  McKay, 
supra;  and  the  Minnesota  court  held  sub- 
stantially aa  did  the  Iowa  court,  saying: 
"The  statute  deals  with  the  parties  in  the 
marriage  relation,  and  not  as  to  acts  com- 
mitted before  the  marriage."  And  further: 
"The  proposition  that  a  guilty  man  may 
defeat  the  ends  of  justice  by  marrying 
after  the  act  the  principal  witness  for  the 
state  seems  at  first  blush  to  be  contrary 
to  the  dictates  of  common  sense  and  com- 
mon justice.  .  .  .  Whether  the  claims 
of  public  justice  in  such  a  case  are  super- 
ior to  the  considerations  of  public  policy 
upon  which  the  prohibition  rests  is  a  de- 
batable question,  the  solution  of  which  be- 
longs  exclusively  to  the   legislature." 

To  the  same  effect,  in  substance,  as  the 
cases  above  mentioned,  are  People  v. 
Schoonmaker,  117  Mich.  101,  72  Am.  St. 
Rep.  560,  76  N.  W.  430,  and  State  v.  Evans, 
138  Mo.  116,  60  Am.  St.  Rep.  640,  30  S.  W. 
462.  See  also  Moore  v.  State,  67  L.R.A. 
499,  and  the  notes  thereon. 

Upon  the  question  of  the  rule  and  its 
exceptions  at  common  law,  the  authorities 
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cited  in  the  note  to  Moore  v.  State,  supra, 
are  Audley's  Case,  3  How.  St  Tr.  414;  1 
Bl.  Com.  443  &  208;  Wakefield's  Case,  2 
Lewin  C.  G.  1,  279;  Reg.  v.  Yore,  1  Jebb 
&  S.  663;  Brown's  Case,  1  Vent.  243;  Ful- 
wood's  Case,  Cro.  Car.  482;  Rex  v.  Locker, 
6  Esp.  107;  Rex  y.  Serjeant,  Ryan  &  M. 
362;  Rex  v.  Perry,  1  Hawk.  P.  C.  chap. 
41;  Haagan  Swendsen's  Case,  6  St.  Tr.  466; 
Pedley  v.  Wellesley,  3  Car.  &  P.  658. 

From  these  authorities  as  digested  in  the 
note  are  deducible  the  conclusions  reached 
by  Mr.  Greenleaf  already  quoted. 

We  find  in  none  of  these  cases  any  war- 
rant for  the  conclusion  that  the  wife  would 
be  competent  as  a  witness  against  the  hus- 
band upon  his  trial  for  an  offense  consist- 
ing of  violence  to  her  person  or  other  in- 
jury to  her,  unless  the  act  occurred  during 
the  existence  of  the  marriage  relation,  or 
was  brought  within  it  by  force  exerted  by 
him,  beginning  before  and  continuing  into 
and  beyond  the  beginning  of  that  relation; 
and  we  think  the  ground  of  exception  in 
cases  of  forcible  abduction  and  marriage, 
under  Stat.  3  Henry  VII.  chapter  2,  was 
that  there  was  no  free  consent  by  the  so- 
called  wife  to  the  marriage  contract,  and 
hence  no  marriage,  and  no  wife  de  jure, 
so  that  she,  who  in  such  case  was  offered 
as  a  wife  witness,  was  in  law  not  a  wife. 

In  the  case  at  bar,  the  element  of  force 
as  affecting  the  wife's  consent  to  the  mar- 
riage contract  is  wholly  lacking;  she  en- 
tered into  it  free  from  coercion;  she  testi- 
fies that,  before  the  first  act  of  intercourse 
between  her  and  defendant,  he  promised 
to  marry  her  if  she  would  yield  to  his  de- 
sire; and  it  is  manifest  that  she  did  yield,  , 
and  that  without  force  exerted  by  him.  She 
also  testifies  that  she  loved  him,  and  wished 
to  marry  and  live  with  him  as  a  wife.  To 
be  sure,  it  miay  be  well  said  that  she,  by 
virtue  of  our  statute,  could  not  consent  to 
the  first  act  of  intercourse,  yet  she  could 
and  did  consent  to  the  marriage  contract, 
for  she  was  well  over  the  age  enabling  her 
to  make  that  contract. 

So  the  point  here  is  that,  if  the  first  act 
be  conceded  to  have  heen  a  penal  offense 
accomplished  by  force,  since  she  was  di»- 
abled  to  consent  to  it,  yet  it  was  a  wrong 
wholly  unconnected  with  her  consent  to 
the  marriage,  and  can  in  no  sense  be  said 
to  have  caused  her  consent,  since  it  is  clear 
that  both  before  and  after  the  marriage  it 
was  her  desire  to  be  his  wife,  and  that  she 
by  the  marriage  became  a  wife  de  jure, 
and  not,  as  in  the  Lord  Audley  and  other 
abduction  cases,  merely  a  wife  de  facto, 
we  have  no  doubt. 

Stat.  3  Henry  VII.  chapter  2,  was  passed 
for  the  correction  of  an  evil  prevalent  in 
feudal  times  and  vulgarly  known  as  "steal- 
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ing  an  heiress;"  and  such  crimes  were,  in 
general,  done  by  force,  as  in  Audley's  Case, 
though  in  Wakefield's  Case  consent  of  the 
lady  was  accomplished  by  means  of  fraud, 
which  was  held  to  amount  in  law  to  force, 
so  that  her  consent  to  the  marriage  was 
not  freely  given;  and  it  is  to  be  observed 
that  the  admission  of  the  evidence  of  the 
female  in  such  cases  does  not  really,  on 
analysis,  amount  to  an  exception  to  the 
general  rule,  since  the  evidence  admitted 
was  not  that  of  a  wife  by  the  law.  Black- 
stone,  bk.  4,  chap.  15. 

We  agree  with  the  Minnesota  court  in 
that  portion  of  its  opinion  above  quoted 
from  State  v.  Frey,  supra.  And  in  respect 
to  its  suggestion  as  to  whether  the  claims 
of  public  justice  in  such  a  case  as  the 
one  at  bar  are  superior  to  the  considera- 
tions of  public  policy  upon  which  the  pro- 
hibition rests,  we  suggest  that  an  argument 
in  favor  of  the  incompetency  of  the  wife 
as  a  witness  in  such  a  case  on  the  grounds 
of  public  policy  is  the  we.lfare  of  children 
born  as  a  result  of  illicit  relations  between 
their  parents,  who  might  be  legitimatized 
by  the  marriage  between  the  parents,  al- 
though made  for  the  purpose  on  the  part 
of  the  father  of  avoiding  prosecution  for 
unlawful  carnal  knowledge  of  the  mother. 

Another  consideration  of  weight  is  that, 
if  the  wife  be  held  incompetent  to  testify 
in  such  cases,  marriage  will  undoubtedly 
with  more  frequency  follow  the  illicit  rela- 
tion, and  thus,  perhaps  in  many  cases, 
both  mother  and  child  be  saved  the  shame 
and  degradation  which  inevitably  follows 
a  successful  prosecution  of  the  husband 
and    father. 

No  public  policy  is  sound  which,  in  the 
name  of  public  justice,  invades  the  home 
and  takes  therefrom  the  wife  as  a  witness 
against  the  husband  or  the  husband  against 
the  wife,  and,  by  means  of  the  evidence  of 
one,  consigns  the  other  to  the  gallows,  the 
penitentiary,  or  the  jail.  An  increased 
number  of  convictions  might  result  from 
such  a  policy,  but  at  a  cost  which  the  pub- 
lic could  ill  afford.  The  home  is  the  sanc- 
tuary of  our  civilization,  and  the  increased 
number  of  convictions  would  not  compen- 
sate for  the  homes  destroyed. 

If  the  case  on  its  facts  falls  within  any 
well-recognized  exception  known  to  the 
common  law,  such  evidence,  of  course,  must 
foe  admitted;  but,  even  in  such  a  case,  its 
influence  on   society   is  hurtful. 

Upon  a  full  consideration,  we  are  con- 
strained to  hold  that  the  wife  was  not  a 
competent  witness  in  this  case,  and,  as 
we  think  the  conviction  of  the  defendant 
would  not  have  resulted  if  she  had  been  ex- 
cluded as  a  witness,  the  cause  must  be  re- 
versed and  remanded  for  a  new  trial. 
46  L.R.A.(N.S.) 


WISCONSIN    SUPREME    COURT. 

IDA  MAY  EROGH,  Respt., 

v. 

MODERN  BROTHERHOOD  OF  AMERICA. 

Appt. 

(163  Wis.  397,  141  N.  W.  276.) 

Evidence  —  action  on  insurance  pol- 
icy —  burden  of  showing  suicide. 

1.  In  an  action  upon  a  policy  of  insur- 
ance upon  the  life  of  one  whose  death  oc- 
curred under  such  circumstances  that  it 
may  or  may  not  have  been  caused  by  sui- 
cide, the  presumption  is  against  suicide, 
and  to  defeat  a  recovery  the  insurer  must 
show  that  suicide  was  the  cause  of  death. 

Same  —  coroner's  yerdict  —  admissibil- 
ity. 

2.  Although  an  insurance  certificate  pro- 
vides that  tne  coroner's  verdict,  if  any  in- 
quest is  held,  shall  be  furnished  as  a  part 
of  the  proof  of  death,  if  that  is  not  done, 
the  verdict  cannot  be  offered  in  evidence 
to  defeat  action  on  the  certificate. 

Same  —  action  on  Insurance  certificate 
—value  of  assessments  —  burden  of 
proof. 

3.  In  an  action  at  law  upon  a  mutual 
benefit  certificate  which  entitled  claimant 
to  an  amount  equal  to  one  full  assessment 
upon  all  members  in  good  standing  in  the 
fraternity,  not  to  exceed  a  certain  amount, 
the  insurer  has  the  burden  of  showing  that 
an  assessment  would  not  produce  the 
amount  named,  to  defeat  a  recovery  of  that 
amount. 

(April    29,    1913.) 

Note,  —  Admisfsibility  of  finding  of  cor^ 
oner  to  show  catise  of  death. 

This  note  is  supplemental  to  one  coyer- 
ing  the  same  subject  attached  to  ^tna  L. 
Ins.  Co.  v.  Milward,  08  L.R.A.  285. 

Since  the  earlier  note  was  written,  there 
seems  to  have  been  no  change  of  front  in 
the  opinions  of  courts  as  to  the  admissibil- 
ity 01  a  verdict  of  a  coroner's  jury  to  show 
cause  of  death,  the  courts  generally  fol- 
lowing the  earlier  decisions  in  their  respect- 
ive jurisdictions  as  to  the  admissibility 
or  nonadmissibility  of  such  evidence. 

In  homicide. 

In  State  v.  Coleman,  186  Mo.  151,  69 
L.R.A.  381,  84  S.  W.  978,  trial  for  homicide, 
it  was  said  that  there  is  no  question  but 
that  a  verdict  of  a  coroner's  jury  as  to 
the  manner  of  death  is  inadmissible  for  any 
purpose. 

And  in  Hedger  v.  State,  144  Wis.  279, 
128  N.  W.  80,  a  coroner's  verdict  to  the 
effect  that  on  a  certain  day  some  unknown 
person  had  committed  a  certain  murder, 
was  held  properly  excluded,  as  evidence 
at  trial  for  the  murder,  as  incompetent,  ir- 
relevant, and  immaterial.  The  court  stated 
that,  even  though  the  verdict  were  given 
all  the  solemnity  and   evidential   effect  of 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Waupaca 
County  in  plaintifiTs  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  life  insurance  policy.    Affirmed. 

9 

Statement  by  Vinje,  J.: 

The  defendant  is  a  fraternal  benefit  as- 
sociation organized  and  doing  business  un- 
der and  by  virtue  of  the  laws  of  Iowa,  and 
as  such  organization  is  lawfully  admitted 
to  transact  business  in  this  state.  On 
September  14,  1908,  it  issued  to  William 
Krogh,  the  husband  of  the  plaintiff  herein, 
a  certificate  of  insurance  upon  his  life, 
which  entitled  the  beneficiary,  Ida  Krogh, 
his  wife,  to  participate  in  the  mortuary 
fund  to  the  amount  of  one  full  assessment 


on  all  members  in  good  standing  in  the 
fraternity,  not  to  exceed  $1,000.  The  cer- 
tificate also  provided  that  if  the  holder 
thereof  should  die  by  his  own  hands, 
whether  sane  or  insane,  then  it  should  be 
null  and  void  and  of  no  effect,  and  that  all 
moneys  paid  or  rights  accrued  thereunder 
should  be  absolutely  forfeited.  William 
Krogh  died  on  June  6,  1011.  Proofs  of 
death  were  furnished  defendant,  and  upon 
its  failure  to  pay  the  insurance  within  the 
time  specified  in  the  certificate,  an  action 
was  brought  thereon.  The  defendant  set 
up  the  defense  that  William  Krogh  died 
by  an  intentional  act  of  his  own  hand.  The 
jury  found  (1)  that  the  death  of  Williank 
Krogh  was  not  caused  by  suicide,  and  (2> 
that  he  was  sane  at  the  time  of  his  death* 


a  judgment  of  a  court  of  record,  yet  it 
merely  adjudges  that  on  a  certain  date  the 
coroner  and  jury  did  not  know  who  did  the 
killing,  and  while,  in  a  few  criminal  cases, 
such  evidence  has  been  admitted  .to  show 
the  fact  that  homicide  was  committed,  or 
to  prove  the  fact  of  death,  yet  there  are 
well  considered  cases  where  the  court  has 
refused  to  admit  such  kind  of  evidence. 
• 

In   action   on   a  claim   for   life   insurance. 

In  Walden  v.  Bankers'  Life  Asso.  89  Neb. 
546,  131  N.  ;V.  962,  the  court  held  the  ver- 
dict of  a  coroner's  jury  as  to  the  manner 
of  insured's  death  inadmissible  in  an  action 
by  the  beneficiary  to  recover  on  the  policy. 
It  was  said  that  though  authorities  may  be 
cited  to  sustain  the  admissibility  of  the 
evidence,  they  are  based  upon  an  adher- 
ence to  ancient  law,  which  gave  great 
credit  to  those  verdicts  and  held  the  cor- 
oner's inquest  to  be  substantially  an  action 
in  rem;  but  that  in  this  jurisdiction  a 
forfeiture  of  a  suicide's  chattels  to  the 
state  does  not  follow,  as  a  matter  of  law 
upon  a  finding  by  the  coroner's  jury  that 
the  deceased  committed  suicide,  and  that 
there  is  nothing  in  the  institutions  or  writ- 
ten law  of  the  state  to  justify  a  holding 
that  the  legislature  intended  to  incorporate 
this  feature  of  the  common  law  into  the 
laws  of  the  state. 

And  in  Kane  v.  Supreme  Tent,  K.  M.  113 
Mo.  App.  104,  87  S.  W.  547,  in  holding  a 
coroner's  verdict,  as  to  the  manner  of  death, 
inadmissible,  the  court  said  that,  consid- 
ering the  loose  and  unsatisfactory  manner 
in  which  these  post  mortems  are  often 
lield,  the  verdict  of  the  coroner's  jury 
would,  in  most  instances,  be  as  likely  to 
lead  the  triers  of  the  fact  away  from  the 
truth  as  toward  it;  and  that  they  ought 
to  be  classed  rather  as  hearsay  than  as  the 
result  of  a  judicial  investigation,  and  for 
this  reason  rejected  as  evidence  in  civil 
cases. 

And  so,  also,  in  Boehme  v.  Sovereign 
Camp,  W.  O.  W^  98  Tex.  376,  84  S.  W. 
422.  4  Ann.  Cas.  3039,  the  court  said:  "A 
post  mortem  inquest  under  our  law  is  lack- 
*\5  L.R.A.(N.S.) 


ing  in  three  attributes  of  such  an  inquest 
at  common  law:  First,  it  may  not  be  pub- 
lic; second,  no  one  save  the  counsel  for 
the  state  and  the  accused  and  his  counsel 
have  the  right  to  examine  the  witnesses; 
and  third,  there  is  no  means  by  which  the 
finding  upon  the  inquest  mav  be  reversed 
and  set  aside.  Evidently,  tlie  proceeding 
is  not  one  in  rem,  nor  does  it  bear  any 
analogy  to  such  a  proceeding.  Therefore 
we  are  of  opinion  that,  in  providing  for  a. 
post  mortem  inquest,  under  the  restric- 
tions above  mentioned,  it  was  not  the  pur- 
pose of  our  lawmakers  to  give  it  all  the 
attributes,  and  to  attach  to  it  all  the  con- 
sequences, of  a  similar  inquest  at  common 
law.  Especially  do  we  think  that  it  waa 
not  a  purpose  of  our  lawmakers  to  make 
the  inquest  a  means  of  perpetuating  testi- 
mony to  be  used  in  a  civil  suit,  or  by  the 
finding  of  the  justice  to  manufacture  evi* 
dence  for  use  in  a  case  between  other 
parties.  .  .  .  Even  should  it  be  held 
that  the  justice's  finding  at  the  inquest 
is  admissible  in  any  case,  we  should  doubt 
the  applicability  of  the  rule  in  the  present 
case.  The  question  before  the  justice  who- 
held  the  inquest  was,  whether  anyone  waa 
responsible  for  the  death  of  Boehme.  Hav- 
ing found  that  no  one  was  responsible,  it 
seems  to  us  his  function  was  at  an  end, 
and  he  had  no  power  to  pass  upon  any  other 
question.  If  the  death  of  the  deceased  waa 
not  caused  by  some  other  person,  the  state 
was  not  concerned  in  ascertaining  the  man- 
ner of  his  death." 

And  in  Chambers  v.  Modern  Woodmen, 
18  S.  D.  173,  99  N.  W.  1107,  the  court, 
after  a  review  of  the  leading  cases  on  both 
sides  of  the  question,  decided  against  the 
admissibility,  as  against  the  beneficiary, 
of  the  verdict  of  the  coroner's  jury  as  to 
the  manner  of  insured's  death.  In  this 
case  it  appeared  that  a  copy  of  the  verdict 
of  the  coroner's  jury  constituted  part  of 
the  proofs  of  loss,  but  it  was  shown  that  the 
beneficiary  had  no  knowledge  that  such 
copy  was  included  in  the  proofs,  nor  did 
it  affirmatively  appear  that  the  by-laws 
of  the  company  or  the  benefit  certificate  re- 
quired the  beneficiary  to  furnish  proofs  of 
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Judgment  for  the  full  amount  of  $1,000 
was  entered  in  favor  of  the  plaintiff,  from 
which  the  defendant  appealed. 

Messrs.  Allan  V.  Olasson  and  Benja- 
min Poss,  for  appellant: 

The  evidence  is  such  that  but  one  con- 
clusion can  be  reached,  namely,  that  Wil- 
liam Krogh  came  to  his  death,  on  June 
6,  1911,  by  shooting  himself  in  the  left 
breast,  with  the  intention  of  destroying  his 
life. 

Agen  V.  Metropolitan  L.  Ins.  Co.  105  Wis. 
217,  76  Am.  St.  Rep.  905,  80  N.  W.  1020; 
Voelkel  v.  Supreme  Tent,  K.  M.  116  Wis. 
202,  92  N.  W.  1104;  Hart  v.  Fraternal  Al- 
liance, 108  Wis.  400,  84  N.  W.  851;  Richey 
V.  Woodmen  of  World,  163  Mo.  App.  235, 


146  S.  W.  461;  Hardinger  ▼.  Modern 
Brotherhood,  72  Neb.  860,  101  N.  W.  983, 
103  N.  W.  74;  Ingraham  v.  National  Union, 
103  Iowa,  395,  72  N.  W.  559. 

The  verdict  of  the  coroner's  jury  was  ad- 
missible in  evidence. 

Hart  V.  Fraternal  Alliance,  108  Wis.  490, 
84  N.  W.  851;  Mutual  Ben.  L.  Ins.  Co.  v. 
Newton,  22  Wall.  32,  22  L.  ed.  793;  United 
States  L.  Ins.  Co.  v.  Vocke  (United  Slates 
L.  Ins.  Co.  V.  Kielgast)  129  111.  557,  6 
L,RJl.  65,  22  N.  E.  467;  Olwell  v.  Mil- 
waukee Street  R.  Co.  92  Wis.  330,  06  N. 
W.  362;  Hedger  v.  State,  144  Wis.  279,  128 
N.  W.  80;  Hughes  v.  Wisconsin  Odd  Fel- 
lows' Mut  L.  Ins.  Co.  98  Wis.  292,  73  N. 
W.  1015. 


the  inquest  in  case  of  death,  as  parts  of 
proofs  of  death. 

It  will  be  observed  that  Krooh  v.  Mod- 
ern Bbothebuood,  holds  that,  if  the  cor- 
oner's verdict  is  not  furnished  as  part  of 
the  proofs  of  death,  it  is  not  admissible 
to  defeat  the  action,  although  the  certifi- 
cate requires  it  to  be  furnished  as  part 
of   such   proofs. 

Tlie  rule  laid  down  in  Union  Cent.  L. 
Ins.  Co.  v.  Hollowell,  14  Ind.  App.  611,  43 
N.  £.  277,  cited  in  the  former  note,  that 
a  coroner's  verdict  is  not  admissible  in 
evidence,  was  held  in  Craiger  v.  Modern 
Woodmen,  40  Ind.  App.  279,  80  N.  E.  429, 
not  to  be  changed  by  the  fact  that  the 
beneficiary  furnished  a  record  thereof,  as 
part  of  his  proof  of  loss,  as  he  was  re- 
quired by  the  contract  to  do.  It  was  stated 
that  compliance  with  such  requirement 
amounted  to  an  admission  that  an  inquest 
was  had,  that  certain  evidence  was  heard, 
and  that  a  certain  verdict  was  rendered,  but 
that,  by  no  stretch  of  the  imagination, 
could  it  be  taken  as  an  admission  of  the 
truth  of  the  testimony  or  of  the  accuracy 
of  the  verdict,  and  especially  in  the  case 
at  bar,  where  the  proofs  themselves  show, 
that  the  beneficiary  expressly  announced 
disbelief  in  the  truth  of  the  facts  found 
by  the  coroner.  But  see  the  concession  by 
the  opinion  in  Kbooh  v.  Modern  Bbotheb- 
HOOD,  that  if  the  verdict  had  been  part 
of  the  proofs  of  death  furnished  by  plain- 
tiff, it  would  have  been  competent  as  an 
admission  against  interest,  which,  while 
not  conclusive,  would  have  been  prima  facie 
evidence  against  her. 

But  in  Metropolitan  L.  Ins.  Co.  v.  Wag- 
ner, 50  Tex.  Civ.  App.  233,  109  S.  W.  1120. 
a  slightly  different  phase  of  the  question 
was  presented,  which  the  court  held  made 
an  exception  to  the  rule  followed  in  the 
earlier  Texas  cases,  that  a  coroner's  ver- 
dict is  not  admissible  as  evidence.  In  this 
case,  as  in  the  Craiger  Case,  supra,  the 
policy'  required  that  the  beneficiary  in- 
clude the  coroner's  verdict  in  the  proofs 
of  loss,  but,  as  was  not  true  in  the  Craiger 
Case,  the  policy  stipulated  that  the  proofs 
of  loss  should  be  evidence  of  the  facts 
45  L.R.A.(N.S.) 


stated  therein  in  behalf  of  the  company. 
And  so  it  was  held  that  the  beneficiary,  by 
wilfullv  omitting  from  the  proof  the  rec- 
ord of  the  proceedings,  in  violation  of 
the  express  terms  of  the  policy,  cannot  de- 
prive the  defendant  of  evidence  that  was 
expressly  agreed  upon  by  the  parties  to 
the  contract,  and  the  coroner's  verdict  may 
be   introduced   in   evidence   at   the   trial. 

In  Grand  Lodge,  A.  0.  U.  W.  v.  Banister, 
80  Ark.  190,  96  S.  W.  742,  the  court  did 
not  pass  upon  the  admissibility  of  a  coro- 
ner's verdict  as  evidence,  as  under  the  cir- 
cumstances of  the  admission  of  the  ver- 
dict it  was  unnecessary  to  decide  whether 
or  not  it  was  proper  to  do  so,  though  it 
stated  that  the  weight  of  authority  seemed 
to  be  against  the  admission  of  such  evi- 
dence in  civil  cases  of  this  kind.  But  it 
was  said  that  there  was  no  hesitancy  in 
holding  that  it  does  not  necessarily  make 
out  a  prima  facie  case  of  death  for  the 
cause  stated  in  the  verdict,  but  at  most  it 
may  be  considered  by  the  trial  jury  along 
with  other  testimony  in  the  case. 

As  pointed  out  at  page  289  of  the  earlier 
note,  the  court  in  Metzradt  v.  Modern 
Brotherhood,  112  Iowa,  522,  84  N.  W.  4P'^, 
after  calling  attention  to  the  fact  tnat  the 
admissibility  of  the  coroner's  verdict  was 
not  questioned,  expressed  the  opinion  that, 
in  view  of  the  purpose  of  the  inquest  and 
the  manner  in  which  it  was  required  to  be 
conducted,  the  verdict  was  competent  evi- 
dence on  the  issue  of  suicide  in  an  action  on 
a  policy  of  insurance.  In  the  subsequent 
case  of  Mittelstadt  v.  Modern  Woodmen, 
143  Iowa,  186,  336  Am.  St.  Rep.  705,  121 
N.  W.  803,  the  court  said,  guardedly,  that 
upon  the  assumption  that  the  coroner's  ver- 
dict of  suicide  was  admissible  in  evidence, — 
a  proposition  conceded  in  argument, — it 
would  be  prima  facie  evidence  of  the  fact. 

And  in  Tomlinson  v.  Sovereign  Camp,  W. 
W.  —  Iowa,  — .  141  N.  W.  950,  it  was  said 
that  an  instruction  to  the  effect  that  the 
coroner's  verdict  was  prima  facie  evidence 
that  insured's  death  was  caused  by  suicide, 
but  was  not  conclusive,  and  that  the  cause 
of  death  must  be  determined  by  a  pre- 
ponderance of  the  evidence,  bearing  in  mind 
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Plaintiff  was  not  entitled  to  judgment  for 
more  than  nominal  damages. 

Van  Norman  v.  Modern  Brotherhood*  134 
Iowa,  575,  111  N.  W.  992;  Bailey  ▼.  Mutual 
Ben.  Asso.  71  Iowa,  689,  27  N.  W.  770; 
Rainsbarger  v.  Union  Mut.  Aid  Asso.  72 
Iowa,  191,  33  N.  W.  626;  Newman  v.  Cove- 
nant Mut.  Ben.  Asso.  72  Iowa,  242,  33  N. 
W.  662 ;  Rambousek  v.  Supreme  Council,  M. 
T.  119  Iowa,  263,  93  N.  W.  277;  Ball  v. 
Granite  State  Mut.  Aid  Asso.  64  N.  H.  291, 
9  Atl.  103 ;  Congower  v.  Equitable  Mut.  Life 
A  £.  Asso.  94  Iowa,  499,  63  N.  VV.  192; 
O'Brien  v.  Home  Ben.  Soc.  117  N.  Y. 
^10,  22  N.  £.  954;  Bacon,  Ben.  Soc.  3d  ed. 
453;  Jackson  v.  Northwestern  Mut.  Relief 
Asso.  73  Wis.  507,  2  L.R.A.  786,  41  N.  W. 
708. 


Messrs.  £.  Ij.  Browne,  E.  B.  Browne^ 
and  liloyd  D.  Smith,  for  respondent: 

The  presumption  of  law  against  the  com- 
mission of  suicide  must  first  be  overcome  by 
the  defendant,  and  the  defendant  must  es- 
tablish the  fact  of  suicide  by  a  preponder- 
ance of  the  evidence.  In  the  absence  of  such 
proof,  the  verdict  should  be  for  the  plaintiff. 

Rohloff  V.  Aid  Asso.  130  Wis.  61,  109  N. 
W.  989;  Cady  v.  Fidelity  k  C.  Co.  134  Wis. 
322,  17  L.R.A.(N.S.)  260,  113  N.  W.  967; 
Agen  V.  Metropolitan  L.  Ins.  Co.  105  Wis. 
217,  76  Am.  St.  Rep.  905,  80  N.  W.  1020; 
Voelkel  v.  Supreme  Tent,  K.  M.  116  Wis. 
202,  92  N.  W.  1104;  Hart  v.  Fraternal  Al- 
liance, 108  Wis.  490,  84  N.  W.  851 ;  Richey  ▼. 
Woodmen  of  World,  163  Mo.  App.  235,  146 


the  presumption  that  the  death  was  acci- 
dental,— was  as  favorable  to  the  defendant 
as  it  was  entitled  to.  The  court  took  occa- 
sion to  say  that  whatever  might  be  thought 
by  the  court  as  now  constituted,  of  the 
rule  as  to  the  admission  of  the  verdict,  the 
•defendant  suffered  no  prejudice  from  ittf 
admission  thereof,  and  the  objection  was 
interposed  by  the  plaintiff,  and  not  by  the 
defendant. 

As  shown  in  the  earlier  note,  the  Illinois 
courts  admit  the  coroner's  verdict  on  the 
issue  as  to  the  cause  of  death  in  insurance 
•cases. 

In  the  subsequent  case  of  Peckham  v. 
Modern  Woodmen,  151  111.  App.  95,  it  was 
held  that  a  verdict  of  suicide  is  not  con- 
•elusive,  and  that  it  is  necessary,  notwith- 
standing such  verdict,  that  the  insurer 
prove  by  a  preponderance  of  evidence  that 
insured  committed  suicide,  before  it  can 
defeat  a  recovery  under  the  policy  on  that 
ground;  and  that  the  verdict,  though  com- 
petent to  be  considered  with  other  evidence 
pertaining  to  the  issue,  was  not  sufficient 
-of  itself  to  establish  prima  facie  the  fact 
that  insured  committed  suicide. 


In    action    for   negligently   causing  death. 

The  record  of  a  coroner's  inquest  is  in- 
■admissible  in  an  action  for  alleged  negli- 

§ent  dfath,  to  show   the   cause   of   death, 
ullivan  v.  Seattle  Electric  Co.  51  Wash. 
71,  130  Am.  St.  Rep.  1082,  97  Pac.  1109. 

And  in  Rowe  v.  Such,  134  Cal.  673,  66 
Pac.  862,  67  Pac.  760,  an  action  for  wrong- 
ful death,  the  verdict  of  the  coroner's  jury 
was  held  to  have  been  properly  excluded  as 
against  the  contention  that  the  coroner  acts 
in  a  judicial  capacity,  and  that  the  ver- 
dict is  prima  facie  evidence  of  the  cause  of 
death.  The  court  stated  that,  as  it  was 
admitted  that  deceased  died  from  the  in- 
jury, the  only  purpose  of  the  evidence  was 
to  prove  negligence,  and  upon  that  ques- 
tion the  jury's  opinion  was  but  hearsay; 
and,  further,  that,  viewed  as  a  judicial  pro- 
ceeding, the  inquest  could  not  bind  defend- 
^mskt,  who  was  not  a  party  to  it. 
4.5  L.R.A.{N.S.) 


On  the  other  hand,  in  Variety  Mfg.  Co. 
V.  Landaker,  129  111.  App.  630,  action  for 
death  through  negligent  act,  the  case  United 
States  L.  Ins.  Co.  v.  Vocke  (United  States 
L.  Ins.  Co.  V.  Kielgast)  129  111.  557,  6 
L.R.A.  65,  22  N.  E.  467,  set  out  at  p.  201 
of  the  former  note,  was  cited  to  tlie  fact 
that  it  is  the  law  in  Illinois  that  a  coroner's 
verdict  is  competent  evidence  of  any  fact 
properly  included  in  the  verdict,  and  with- 
in the  scope  of  the  inquiry. 

But  even  in  this  jurisdiction  a  finding  in 
a  coroner's  verdict  that  death  was  not  oc- 
casioned by  negligence  of  a  character  suf- 
ficient to  support  an  action  at  law  for  civil 
damages  is  extra-judicial  and  void.  Calla- 
way V.  Spurgeon,  63  III.  App.  571.  And  so 
where  such  a  verdict  contained  a  finding 
that  'Meath  was  a  result  of  an  unavoid- 
able accident,"  it  was  held  that  the  trial 
judge  properly  struck  out  the  word  "un- 
avoidable" before  permitting  the  verdict  to 
be  read  to  the  jury. 

And  so,  also,  a  coroner  is  given  no  power 
or  authority  by  statute  to  make  a  finding 
on  the  question  of  negligence  of  either  the 
deceased  or  his  employer,  with  a  view  of 
fixing  or  defeating  personal  liability 
against  the  employer  for  his  death.  Such 
a  verdict  imputing  negligence  to  the  de- 
fendant is  not  admissible  in  evidence 
against  such  defendant  in  an  action  for 
damages  for  such  death.  Roloff  v.  Luer 
Bros.  Packing  &  Ice  Co.  158  III.  App.  614. 
And  so  it  was  held  that  the  last  sentence 
of  a  verdict,  "That  he  (Roloff)  came  to  his 
death  ...  by  falling  backward  in  a 
crank-shaft  pit,  .  .  .  said  crank  shaft 
and  pit  were  unprotected,"  should  not  have 
been  r^ad  to  the  jury,  as  it  imputed  negli- 
gence to  defendant  in  failing  to  protect  the 
crank  shaft  and  pit;  and  that  the  error 
was  not  cured  by  an  instruction  to  disre- 
gard it. 

In  National  Woodenware  &  Cooperage 
Co.  V.  Smith,  108  111.  App.  477,  it  was  held 
error  in  an  action  for  the  death  of  an  em- 
ployee, to  exclude  the  coroner's  verdict  find- 
ing that  the  deceased  came  to  his  death  from 
being  burned  or  scalded,  "and  the  injuries 
were  inflicted  through  his  own  negligence." 
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S.  W.  461;  Hardinger  v.  Modern  Brother- 
hood, 72  Neb.  860,  101  N.  W.  983,  103  N.  W. 
74;  Inghram  v.  National  Union,  103  Iowa, 
395,  72  N.  W.  669;  Scott  v.  Soverign  Camp, 
W.  W.  149  Iowa,  662,  129  N.  W.  302;  Paul- 
son V.  Modern  Woodmen,  21  N.  D.  235,  130 
N.  W.  231;  Walden  v.  Bankers'  Life  Asso. 
89  Neb.  646,  131  N.  W.  962;  Wheelock  v. 
Home  L.  Ins.  Co.  115  Minn.  177,  131  N.  W. 
1081;  Peterson  v.  Prudential  Ins.  Co.  115 
Minn.  232,  132  N.  W.  277 ;  Equitable  L.  Ins. 
Co.  V.  Herbert,  37  Ind.  App.  373,  117  Am.  St. 
Rep.  324,  76  N.  £.  1023;  Masonic  Life  Asso. 
V.  Pollard,  121  Ky.  349,  123  Am.  St.  Rep. 
198,  89  S.  W.  219. 

The  sworn  statement  by  the  widow  in  the 
proofs  of  death,  that  the  assured  committed 
suicide  while  insane,  did  not  estop  her  to 
show  that  she  deposed  to  such  statement  in 
the  proofs  of  death  on  the  faith  of  what 
others  had  told  her,  and  not  from  actual 
knowledge. 

Bachmeyer  ▼.  Mutual  Reserve  Fund  Life 
Asso.  82  Wis.  266,  62  N.  W.  101,  87  Wis. 
325,  68  N.  W.  399;  Rohloff  v.  Aid  Asso.  130 
Wis.  61,  109  N.  W.  989;  Supreme  Lodge,  K. 
P.  V.  Beck,  36  C.  C.  A.  467,  94  Fed.  751; 
Haughton  v.  Aetna  L.  Ins.  Co.  166  Ind.  32, 
73  N.  E.  692,  74  N.  E.  613 ;  Modern  Wood- 
men y.  Davis,  184  111.  236,  66  N.  E.  300; 
Denver  L.  Ins.  Co.  v.  Price,  18  Colo.  App. 
30,  69  Pac.  313. 

The  finding  of  the  coroner's  jury  is  ad- 
missible only  as  part  of  the  proof  of  loss 
furnished  by  claimant,  and  is  not  evidence 
which  the  jury  are  to  consider  in  making  up 
their  minds  how  deceased  was  or  was  not  in- 
jured. They  must  determine  such  a  ques- 
tion by  the  evidence  produced  at  the  trial. 

Dougherty  v.  Pacific  Mut.  L.  Ins.  Co. 
154  Pa.  386,  25  Atl.  739;  01  well  v.  Mil- 
waukee Street  R.  Co.  92  Wis.  330,  66  N. 
W.  362;  Hedger  v.  State,  144  Wis.  279, 
128  N.  W.  80;  Cox  v.  Royal  Tribe,  42  Or.  I 


366,  60  L.R.A.  620,  96  Am.  St.  Rep.  762, 
71   Pac.  73. 

Plaintiff  is  entitled  to  judgment  for  more 
than  nominal  damages. 

Van  Norman  v.  Modern  Brotherhood> 
134  Iowa,  676,  111  N.  W.  992;  Thornburg 
V.  Farmers'  Life  Asso.  122  Iowa.  260  98 
N.  W.  106;  Elkhart  Mut.  Aid,  Benev.  & 
Relief  Asso.  v.  Houghton,  103  Ind.  28C,  53 
Am.  Rep.  614,  2  N.  E.  763;  People's  Mut 
Ben.  Soc.  v.  McKay,  141  Ind.  415,  39  N. 
E.  231,  40  N.  E.  910;  Wood  v.  Farmer's 
Life  Asso.  121  Iowa,  44,  95  N.  W.  226; 
Warner  v.  National  Life  Asso.  100  Mich. 
167,  68  N.  W.  667;  Great  Western  Mut. 
Aid  Asso.  V.  Colmar,  7  Colo.  App.  275,  43 
Pac.  169. 

Vlnje,  J.,  delivered  the  opinion  of  the 
court:  . 

The  defendant  assigns  as  errors:  (1) 
That  the  evidence  fails  to  sustain  the  find- 
ing that  the  insured  did  not  commit  sui- 
cide; (2)  that  the  court  erred  in  refusing 
to  receive  in  evidence  the  verdict  of  the 
coroner's  inquest;  and  (3)  that  if  plaintiff 
is  entitled  to  recover,  she  can  recover  only 
nominal  damages. 

William  Krogh  was  about  forty-two 
years  old  at  the  time  of  his  death.  He  had 
been  a  stone  mason  for  a  number  of  years, 
and  for  a  year  previous  to  his  death  had 
been  suffering  from  some  chronic  ))owel 
trouble,  and  had  consulted  several  doctors 
with  reference  thereto.  On  the  morning  of 
his  death  he  had  been  given  a  thorough  ex- 
amination by  Dr.  Wood,  who  testified: 
"He  appeared  very  natural,  very  rational. 
I  did  not  find  any  indication  of  any  se- 
rious trouble,  and  I  told  him  he  would  get 
better."  On  his  return  from  the  doctor's 
office  he  brought  a  bottle  of  medicine,  put 
it  on  a  desk  in  the  house,  and  went  to  his 
shop,  situated  from  76  to  100  feet  to  the 
rear  of  the  house.  He  was  somewhat  of  a 
carpenter,   and   when   not   working   at   his 


This  would  appear  to  be  at  variance  with 
the  cases  just  cited;  but  the  court  dis- 
cussed simply  the  general  question  as  to 
the  admissibility  of  coroners'  verdicts,  and 
does  not  seem  to  have  had  its  attention 
called  to  the  objectionable  feature  in  the 
particular  verdict  before  it. 

To  show  mental  condition  of  testator. 

In  Re  Dolbeer,  149  Cal.  227,  86  Pac.  695, 
9  Ann.  Cas.  795,  a  will  contest,  it  was  held 
that  the  exclusion  of  the  verdict  of  a  coro- 
ner's jury  showing  suicide  while  insane  was 
correct,  the  court  stating  that  it  has  beeu 
expressly  decided  in  this  state  that  a  ver- 
dict of  a  coroner's  jury  is  not  admissible 
in  such  cases  as  this,  citing  Hollister  v. 
Cordero,  infra,  and  Rowe  v.  Such,  supra, 
45  L.R.A.(N,S.) 


which  held  such  evidence  to  be  mere  hear- 
say. 

To  prove  that  one  spouse  predeceased  the 

other. 

In  Hollister  v.  Cordero,  76  Cal.  649,  18 
Pac.  855,  an  action  for  the  partition  of  com- 
munity property  of  husband  and  wife,  who 
had  been  murdered,  the  rights  of  the  par- 
ties depending  upon  the  question  which 
of  the  spouses  died  first,  it  was  held  that 
the  verdict  of  a  coroner's  jury  as  to  the 
time  and  manner  of  the  death  of  the 
spouses  was  inadmissible,  on  the  ground 
that  it  does  not  purport  to  contain  a  state- 
ment of  any  facts  within  the  knowledge  of 
the  coroner  or  of  any  juror  as  to  the  time 
or  manner  of  such  death,  but  is  a  matter  of 
mere  opinion  and  hearsay.  J.  H.  B. 


1918. 


KROGH  V.  MODERN  BROTHERHOOD. 


40O 


trade    as   a   mason,   would   spend    a  good 
deal  of  his  time  in  the  shop.    He  was  mar- 
ried  in   1904  and  lived  happily  with   his 
wife,  owed  no  one  anything,  and  had  about 
$100   in  the  bank.     There   was   some   evi- 
dence that  he  was  at  times  depressed  and 
suffered  somewhat  from  melancholy;    that 
three  days  or  so  before  his  death,  without 
any   cause,   he   accused    one    of    his    best 
friends  of  slandering  him.    The  day  before 
his  death  he  worked  in  the  garden.     The 
next  morning  he  got  up  at  6  o'clock,  his 
usual    time,   had   his   breakfast,   and   then 
helped  his  wife  wash  the  breakfast  dishes. 
She    noticed   nothing   peculiar    about   him. 
He  seemed  as  he  always  did.     About  fif- 
teen minues  after  he  left  the  house  on  his 
return  from  the  doctor's  office,  his  wife  had 
occasion  to  pass  the  shop  door.    On  looking 
in,   she   found   her  husband   lying   on   the 
floor,  3  or  4  feet  back  from  the  door,  with 
a  revolver  on  the  right  side  of  him  about 
5    feet    distant.      Deceased    was    a    right- 
handed  man.     The   revolver  was   a  38-cal- 
iber  double  action,  one  that  could  be  dis- 
charged by  pulling  the  trigger.    One  cham- 
ber was  empty.    The  barrel  had  been  sawed 
or  filed  off.    He  had  owned  it  since  he  was 
married,   and    usually   kept    it   in    a    desk 
in  the   dining   room.     Mrs.   Krogh    thinks 
he  did  not  get  it  from  the  desk  that  morn- 
ing.    The   bullet   wound   was   on   the    left 
side  of  the  breast,  a  little  to  the  right  of 
the  left  nipple.     His  clothing  around   the 
wound  was  on  fire,  the  hole  in  the  cloth- 
ing was  about  the  size  of  a  silver  dollar. 
The   bullet   was    not   extracted   or   probed 
for,   and  its  direction  in  the  body   is  not 
disclosed    by    the    evidence.      He   was    not 
dead  when  found,  but  expired  shortlv  after- 
wards  without  making   any   statement   or 
regaining    consciousness.      Several    persons 
who    knew    him    intimately    testified    that 
they  had  noticed  nothing  abnormal  about 
him   previous   to   his   death.     Immediately 
after  his  death  the  agents  of  the  defendant 
made   out  proofs  of   death,   signed  by  the 
plaintiff,  wherein    it   was   stated  that   the 
deceased  came  to  his  death  voluntarily  and 
intentionally,    by    his    own    hand.      Subse- 
quently, the  plaintiff  sent  amended  proofs 
of  death,  wherein  she  said  that  she  did  not 
understand  the  full  meaning  of  the  state- 
ment contained  in  the  first  proof,  and  that 
she  had  no  knowledge  or  belief  that  Krogh 
met  his  death  voluntarily  by  his  own  hand. 
Such,  in  brief,  is  the  evidence  shoi^ing  t 
the   conditions    and    circumstances    under ! 
which  the  insured  came  to  his  death.    That  ■ 
such   conditions  and  circumstances  are  in  I 
many  respects   consistent  with   the  theory , 
of  suicide  must  be  admitted.    But  they  are  j 
equally    consistent   with   accidental    death.  I 
That   he   died    as   the   result   of   a   bullet 
45  L.R.A.(N.S.) 


wound  from  the  revolver  found  beside  him, 
discharged  by  himself,  seems  quite  certain. 
Whether  such  discharge  was  intentional  or 
accidental  is  the  only  mooted  question. 
The  wound  was  in  a  place  where  it  could 
have  been  intentionally  self-inflicted.  It 
was  likewise  in  a  place  where  it  could  have- 
been  accidentally  self-inflicted.  In  either 
case,  if  the  revolver  happened  to  be  held 
close  to  the  person,  the  result  as  found 
would  or  might  have  followed.  So  we  can. 
reach  no  conclusion  from  the  location  or 
nature  of  the  wound  as  to  whether  it  was 
intentionally  or  accidentally  inflicted.  It 
may  be  said  to  be  strange  that  a  revolver 
should  be  so  held  that,  if  accidentally  dis- 
charged, it  would  result  in  a  wound  like 
the  one  in  question.  The  answer  is  that 
very  strange  cases  of  accidental  shooting 
with  revolvers  do  occur,  especially  with 
such  a  short  one  as  this  was;  and  that  men, 
be  they  never  so  careful,  at  times  meet  with* 
accidents   that  seem   quite   improbable. 

The  evidence  fails  to  disclose  any  suffi- 
cient or  satisfactory  reason  for  suicide. 
The  insured  had  no  financial  or  domestic- 
troubles  of  any  kind  so  far  as  is  shown. 
His  disposition  seems  to  have  always  been 
an  even  one.  He  was  a  man  who  was  quiet 
and  self-contained,  though  not  of  a  brood- 
ing nature,  and  aside  from  a  partial  im- 
pairment of  health  for  the  last  year,  there- 
was  discovered  nothing  abnormal  about 
him.  He  purchased  a  bottle  of  medicine  for 
himself  the  morning  he  died,  presumably 
after  the  visit  to  the  doctor.  That  he 
should  do  so  intending  suicide  seems  hardly 
probable.  However,  it  must  be  conceded, 
that  the  theory  against  suicide,  aside  from 
the  presumption  of  law  that  obtains  against 
it,  based  upon  the  whole  evidence,  is  not 
entirely  satisfactory.  Neither  does  Bja> 
hypothesis  in  favor  of  suicide  meet  all  the 
conditions  of  the  evidence.  In  this  situa- 
tion resort  must  be  had  to  the  legal  pre- 
sumption that  where  death  occurs  under 
such  circumstances  that  it  may  or  may  not 
have  been  caused  by  suicide,  it  will  be 
presumed  to  have  been  unintentional,  and 
the  burden  rests  upon  the  defendant  to- 
prove  the  contrary.  Agen  v.  Metropolitan 
L.  Ins.  Co.  105  Wis.  217,  76  Am.  St.  Rep. 
905,  80  N.  W.  1020;  Rohloff  v.  Aid  Asso. 
130  Wis.  61,  109  N.  W.  989;  Cady  v.  Fidel- 
ity &  0.  Co.  134  Wis.  322,  17  L.R.A.(N.S.) 
260,  .113  N.  W.  967.  The  defendant  has- 
not  met  that  burden  here.  Especially  must 
it  be  so  held  where  the  jury  has  found 
against  it,  and  the  verdict  to  that  effect 
has  the  approval  of  the  trial  court.  In  ad- 
dition to  the  cases  cited  above,  counsel  for 
respondent  calls  our  attention  to  the  follow- 
ing cases  from  other  jurisdictions  that  sus- 
tain the  rule  as  to  the  presumption  against^. 
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•suicide:  Scott  v.  Sovereign  Camp,  W.  W. 
149  Iowa,  662,  129  N.  W.  302;  Paulsen  v. 
Modern  Woodmen,  21  N.  D.  235,  130  N.  W. 
231;  Walden  v.  Bankers'  Life  Asso.  80 
Neb.  646,  131  N.  W.  962;  Wheelock  v.  Home 
Jj.  Ins.  Co.  115  Minn.  177,  131  N.  W.  1081; 
Peterson  v.  Prudential  Ins.  Co.  115  Minn. 
232,  132  N.  W.  277;  Equitable  L.  Ins.  Co. 
Y.  Hebert,  37  Ind.  App.  373,  117  Am.  St. 
Rep.  324,  76  N.  £.  1023;  Masonic  Life 
Asso.  V.  Pollard,  121  Ky.  349,  123  Am.  St 
Rep.  198,  89  S.  W.  219.  The  appellant,  to 
sustain  the  contention  that  death  was  sui- 
cidal, relies  upon  Voelkel  v.  Supreme  Tent. 
K  M.  116  Wis.  202,  92  N.  W.  1104;  Hart 
r.  Fraternal  Alliance,  108  Wis.  490,  84 
N.  W.  861;  Richey  v.  Woodmen  of  World, 
163  Mo.  App.  235,  146  S.  W.  461 ;  Hardinger 
▼.  Modern  Brotherhood,  72  Neb.  860,  101 
■N.  W.  983,  103  N.  W.  74;  Inghram  v. 
National  Union,  103  Iowa,  396,  72  N.  W. 
■  669.  These  cases  differ  so  in  their  facts 
from  the  case  at  bar  that  no  effort  will 
^be  made  to  distinguish  them.  They  are 
referred  to  because  they  may  be  of  use  in 
1  analogous  cases. 

2.  It  is  claimed  the  court  erred  in  refus- 
ing to  receive  in  evidence  the  verdict  of  the 

•  coroner's  inquest.     The  certificate  of  iusur- 
.ance  required  that,  if  a  coroner's  inquest 

has  been  held,  a  copy  of  the  coroner's  ver- 
*dict  or  the  verdict  of  the  coroner's   jury 
properly  certified  shall  be  funished  by  the 
'Claimant  as  a  part  of  the  proof  of  death. 
That  was  not  done  in  this  case.    No  certi- 
fied copy  of  the  coroner's  verdict  was  at- 
tached to  the  proofs  of  death  furnished  by 
the   plaintiff.     But   instead,   it  seems  that 
such  a  copy  was  attached  to  a  notification 
•of  the  death  of  Krogh  made  by  the  agents 

•  of  the  defendant  to  it  as  required  by  its 
by-laws.  And  it  was  this  copy  that  was 
sought  to  be  introduced.  The  plaintiff  had 
had  nothing  to  do  with  it  and  knew  nothing 
about  it.    Had  it  been  a  part  of  the  proofs 

•  of  death  furnished  by  her,  it  would  have 
been  competent  as  an  admission  against 
interest,  which,  while  not  conclusive,  would 
have  been  prima  facie  evidence  against  her. 
Bachmeyer  v.  Mutual  Reserve  Fund  Life 
Asso.  82  Wis.  265,  52  N.  W.  101;  Hart  v. 
Fraternal  Alliance,  108  Wis.  490,  84  N.  W. 

•861;  Hanjia  v.  Connecticut  Mut.  L.  Ins. 
Co.  150  N.  Y.  526,  44  N.  E.  1099;  Mutual 
Ben.   L.  Ins.   Co.  v.  Newton,  22  Wall.  32, 

'22  L.  ed.  793.  But  where  the  coroner's  ver- 
dict is  furnished  by  the  company's  agents, 
the  rule  does  not  apply.  Nothing  they  do 
without  the  knowledge  or  consent  of  the 
plaintiff  or  beneficiaries  can  be  received  as 
admissions  against  them,  and  the  verdict 
of  the  coroner's  jury  was  properly  excluded. 

•dwell  V.  Milwaukee  Street  R,  Co.  92  Wis. 
830,  66  N.  W.  362;   Hedger  v.  State,  144 
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Wis.  279,  128  N.  W.  80;  Cox  v.  Royal 
I  Tribe,  42  Or.  366,  60  L.R.A.  620,  96  Am. 
St.  Rep.  762,  71  Pac.  73;  Dougherty  v. 
Pacific  Mut  L.  Ins.  Co.  164  Pa.  385,  25 
Atl.  739. 

3.  The  claim  that  plaintiff  can  recover 
only  nominal  damages  is  based  upon  the 
argument  that  since  the  certificate  en- 
titles her  to  share  in  the  mortuary  fund 
to  the  amount  of  one  full  assessment  on 
all  members  in  good  standing  in  the  fra- 
ternity not  to  exceed  $1,000,  and  since 
there  is  no  proof  what  such  an  assessment 
would  amount  to,  she  is  entitled  to  only 
nominal  damages.  In  Jackson  v.  North- 
western Mut.  Relief  Asso.  73  Wis.  607,  2 
L.R.A.  786,  41  N.  W.  708,  it  was  held  that 
an  action  at  law  was  maintainable  on  a 
benefit  certificate;  that  it  was  not  neces- 
sary to  go  into  a  court  of  equity  to  en- 
force it;  and  that  under  the  pleadings  in 
that  case  plaintiff  could  recover  substan- 
tial damages.  It  was  not,  however,  de- 
cided in  that  case  upon  whom  the  burden 
rested  to  show  how  much  an  assessment 
would  amount  to.  The  Iowa  court  has  held 
that  the  burden  rests  upon  the  plaintiff. 
Bailey  v.  Mutual  Ben.  Asso.  71  Iowa,  689, 
27  N.  W.  770,  which  was  followed  in  Rains- 
barger  v.  Union  Mut.  Aid  Asso.  72  Iowa, 
191,  33  N.  W.  626.  That  the  rule  in  these 
cases  has  since  been  at  least  limited,  if  not 
overruled,  is  apparent  from  the  language 
used  in  Hart  v.  National  Masonic  Acci. 
Asso.  105  Iowa,  717,  726,  75  N.  W.  608, 
511,  where  the  court  says:  "We  are  of 
the  opinion  thi^t  the  certificate  in  suit  is 
a  contract  for  the  payment  of  fixed  sums 
of  money  upon  the  happening  of  special 
contingencies,  but  subject  to  the  limita- 
tion that  the  liability  of  the  defendant  shall 
not  exceed  the  sum  which  could  be  realized 
from  one  quarterly  payment  made  by  per- 
sons who  were  members  of  the  association 
at  the  time  of  the  accident;  that  it  must 
be  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  sum  which  would  be 
realized  from  such  payment  would  be  sufii- 
cient  to  pay  the  sums  for  which  the  certifi- 
cate provides;  and  that,  if  it  would  not  be 
sufiicient,  it  is  necessary  for  the  defendant, 
in  order  to  reduce  the  amount  of  the  plain- 
tiff's recovery,  to  plead  and  show  the  fact. 
It  is  not  necessary,  in  the  first'  instance,  to 
compel  the  defendant  to  make  an  assess- 
ment, even  though  it  show  that  it  has  not 
in  its  possession  funds  with  which  to  pay 
the  amount  due;  but  an  action  at  law  may 
be  maintained  to  obtain  judgment  for  the 
amount  shown  to  be  due,  and  a  recovery 
for  that  amount  be  had,  unless  it  be  re- 
duced by  a  showing  on  the  part  of  the  de- 
fendant that  it  would  exceed  the  amount 
which  an  assessment  of  $2  made  upon  per- 
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Aons  who  were  its  members  at  the  time  of 
the  accident  would  produce.  The  defendant 
did  not  plead  or  prove  any  fact  which 
would  have  reduced  the  amount  for  the 
payment  of  which  the  certificate,  on  its 
face,  provides."  The  limitation  of  the  cer- 
tificate in  that  case  was:  "This  associa- 
tion does  not  agree  to  pay  to  any  certificate 
holder  or  beneficiary,  in  any  case,  either  by 
way  of  indemnity  or  benefit,  a  greater  sum 
than  is  realized  by  said  association  from 
one  quarterly  payment  of  $2  made  and 
collected  from  those  who  were  members  at 
the  date  of  the  accident."  We  tuink  the 
better  rule  is  to  place  such  burden  upon 
the  defendant,  and  to  hold  that,  in  the 
absence  of  any  proof  on  the  subject,  it  will 
be  presumed  that  one  assessment  equals 
the  maximum  sum  named  in  the  certificate. 
If  it  does  not,  it  is  easy  for  the  defendant 
to  interpose  such  defense  and  prove  it.  All 
the  books,  records,  lists  of  members  in  good 
standing,  and  evidence  necessary  for  such 
proof  are  in  its  possession  and  peculiarly 
within  its  knowledge.  It  would  be  ex- 
tremely burdensome  and  expensive  to  re- 
quire plaintiff  in  each  case  to  prove  such 
fact  in  order  to  make  out  a  prima  facie 
case.  This  rule  has  the  sanction  of  the 
following  authorities:  Lucders  ▼.  Hart- 
ford Life  &,  Annuity  Ins.  Co.  4  McCrary, 
140,  (C.  C.)  12  Fed.  465,  473;  Elkhart  Mut. 
Aid  Benev.  &  Relief  Asso.  v.  Houghton, 
103  Ind.  286,  53  Am.  Rep.  614,  2  N.  E. 
763;  Supreme  Lodge,  K.  P.  ▼.  Knight,  117 
Ind.  489,  3  L.R.A.  409,  20  N.  E.  479;  Peo- 
ple's Mut.  Ben.  Soc.  v.  McKay,  141  Ind. 
415,  39  N.  E.  231,  40  ^.  E.  910;  Supreme 
Council,  A.  L.  H.  v.  Anderson,  61  Tex.  296. 
Judgment  affirmed. 
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MERCHANTS'  LOAN  &  TRUST  COMPANY 

et  al. 
▼. 

NORTHERN  TRUST  COMPANY  et  aL 
MARSHALL  FIELD  et  al.,  Appts. 

(250  ni.  86,  95  N.  E.  59.) 

Tmst  —  power  to  purchase  real  estate. 

1.  Trustees  whose  authority  extends  over 
a  long  period  of  time,  with  power  to  change 
the  character  of  the  investment,  and  invest 


and  reinvest,  may  invest  the  funds  in  real 
estate  within  the  state,  if  a  careful  and 
prudent  person  would  regard  such  purchaae 
as  a  good  and  safe  investment. 

Same— real  estate  in  sister  state. 

2.  A  trustee  with  authority  to  invest  the 
trust  funds  in  real  estate  may  make  such 
investment  in  land  located  in  states  other 
than  that  of  his  appointment,  where  the 
local  statute,  by  permitting  investment  of 
trust  funds  in  mortgages  on  land  situated 
in  other  states,  indicates  that  foreign  in- 
vestments are  not  regarded  as  against  pub- 
lic policy. 

Same  -<-  in  foreign  conntries. 

3.  Investments  of  trust  funds  in  real  es- 
tate located  in  foreign  countries  will  not  be 
permitted,  where  the  statute,  by  limiting 
investments  in  real  estate  mortgages  to 
those  upon  lands  in  sister  states,  indicates 
a  public  policy  not  to  permit  investments  in 
foreign  countries. 

Same  —  increase  of  corporate  stock. 

4.  A  trustee  with  authority  to  invest  in 
corporate  stocks  may  acquire  the  pro  rata 
share  of  the  increase  of  stock  in  a  corpora- 
tion offered  to  the  estate  bv  reason  of  its 
ownership  of  stock,  where  the  statute  au- 
thorizes nim  to  continue  to  hold  any  in- 
vestment received  by  him  under  the  trust 
"or  any  increase  thereof." 

(April  19,  1911.) 

APPEAL  by  defendants  Field  et  al.  from 
a  decree  of  the  Appellate  Court,  First 
District,  affirming  a  decree  of  the  Circuit 
Court  for  Cook  County  construing  the  will 
of  Marshall  Field,  deceased,  so  as  to  author- 
ize certain  investments  by  the  trustees. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holland  A  Elliott  for  appel- 
lants. 

Messrs.  Wilson,  Moore,  A  Mcllvane  and 
Isham,  Lincoln,  A  Beale  for  appellees. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

Appellees,  as  testamentary  trustees  of 
the  residuary  estate  of  Marshall  Field,  de- 
ceased, filed  their  bill  in  the  circuit  court 
of  Cook  county  for  a  construction  of  the 
will  of  Marshall  Field  in  so  far  as  it  re- 
lates to  their  powers  of  investment  of  the 
residuary  estate  in  certain  forms  of  prop- 
erty. The  circuit  court  entered  a  decree 
construing    the   will,    and    an    appeal    was 


Note.  —  Investments  by  trustees  in  for* 
eign  jurisdictions. 

i.  Scope,  411. 
II.  In  general. 

a.  General  rule,  412. 

b.  Special  circumstances  authorizing 

a  foreign  investment,  415. 
m.  Under  instrument  creating  trust,  417. 
46  L.R.A.(N.S.) 


/.  Scope. 

The  question  of  the  liability  of  a  trustee 
for  losses  on  investments  outside  the  juns- 
diction  is  discussed  in  the  note  to  Willis  v. 
Braucher,  44  L.R.A.(N.S.)  87.3,  and  that 
question  and  the  cases  passing  thereon  have 
not  received  further  attention  herein  ex- 
cept aa  they  may  be  used  for  purpose  of 
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thereupon  prayed  to  this  court.  We  ^eie 
of  the  opinion  that  a  freehold  was  not  in- 
volved, and  transferred  the  cause  to  the 
appellate  court  for  the  first  district.  245 
111.  511,  92  N.  E.  308.  That  court  affirmed 
the  decree  of  the  circuit  court,  and  granted 
a  certificate  of  importance  to  this  court. 
This  appeal  followed. 

The  will  in  question,  after  disposing  of 
a  considerable  portion  of  testator's  estate 
by  specific  bequests,  created  a  trust  as  to 
the  residue,  primarily  for  the  benefit  of 
two  grandsons,  continuing  until  1943.  This 
residuary  estate  is  valued  at  not  less  than 
$30,000,000.  The  estate  consisted  of  real 
estate  in  Illinois,  New  York,  Wisconsin, 
and  other  states  in  the  United  States,  and 
of     personal     property,     including     bonds, 


promissory  notes,  and  stocks  of  railroad 
and  industrial  corporations  incorporated 
either  under  the  laws  of  Illinois  or  of 
other  states  of  the  United  States.  The 
powers  of  investment  of  the  trustees  of  the 
said  residuary  estate  are  contained  in  the 
twenty-first  and  twenty-third  articles  of 
the  will,  which,  so  far  as  they  bear  directly 
on  this  subject,  are  as  follows: 

"Twenty-First —  ...  I  hereby  give 
to  and  invest  them  and  their  successors  and 
associates  in  trust  with  such  powers  over, 
and  such  title  and  estate  in  and  to,  the 
property  in  this  will  devised  and  be- 
queathed as  may  be  necessary  or  conven- 
ient to  carry  into  full  effect  my  intentions 
and  designs  in  the  execution  of  this  will 
and  in  the  several  devises,  donations,  and 


illustration.  The  distinctive  question  dis- 
cussed in  the  present  note  is  as  to  whether 
or  not  a  trustee  may  make  an  investment 
of  trust  funds  in  a  foreign  jurisdiction. 

See  also  discussion  in  note  to  Chancellor 
V.  Chancellor,  ante,  1,  as  to  the  liability 
of  a  trustee  for  losses  from  deposits  in 
banks  outside  juridiction. 

I/.  In  yeneral. 

a.  General   nUe. 

The  policy  of  the  law  is  against  allowing 
foreign  investment  of  trust  funds  to  be 
made,  or  crediting  the  trustee  with  one  al- 
ready made.  No  case  involving  an  invest- 
ment in  another  state  of  the  United  States 
holds  to  the  hard  and  fast  rule  that  such 
an  investment  is  beyond  the  power  of  the 
trustee;  the  rule  goes  only  to  the  extent 
that,  in  the  absence  of  special  circumstances 
showing  the  advisability  or  necessity,  such 
an  investment  is  improper. 

In  Pabst  V.  Goodrich,  infra,  a  case  involv- 
ing an  investment  in  a  foreign  country, 
such  an  investment  is  held  to  be  beyond  the 
power  of  the  trustee,  even  under  the  broad 
authority  given  by  the  will  in  that  case. 

Where  the  instrument  creating  the  trust 
defines  the  investments  that  may  be  made, 
the  power  as  to  foreign  investments  depends 
upon  a  construction  of  such  provision. 

"The  courts  of  a  state  within  which  a 
trustee  must  account  should  hesitate  to 
sanction  an  investment  upon  the  security  of 
lands  that  are  not  within  their  own  juris- 
diction, not  merely  because  in  such  case  they 
will  be  left  without  the  proper  facilities  to 
obtain  accurate  and  satisfactory  informa- 
tion concerning  the  investment,  but  also  be- 
cause they  will  lose  direct  control  of  the 
fund  itself.  McCullough  v.  McCullough,  44 
N.  J.  Eq.  313,  H  Atl.  123. 

Accordingly,  it  was  held  in  this  case  that 
where  trustees  reside  in  a  state  distant 
from  that  in  which  they  are  appointed,  and 
all  of  the  cestui  que  trust  reside  in  states 
distant  from  that  of  the  trustees'  residence, 
the  trustees  are  not  authorized  to  invest  the 
trust  funds  in  mortgages  on  land  in  the  i 
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state  of  their  residence,  the  court  stating 
that  where  the  trustees  are  without  the  ju- 
risdiction of  the  court,  it  becomes  more  im- 
portant that  the  fund  should  be  within  it, 
for  otherwise  the  courts  may  find  them- 
selves stripped  not  only  of  power  properly 
to  investigate  the  condition  of  the  trust, 
but  also  of  the  power  to  enforce  their  de- 
cree. 

So,  it  is  held  in  Re  Pownall,  2  Lane,  l^ar, 
April  22,  1871,  as  cited  in  47  Century  Dig. 
coi.  1085,  that  the  court  will  not  direct  an 
investment  in  real  estate  in  another  state. 

The  holding  of  Hoyt's  Estate,  2  Kulp,  286, 
as  it  appears  in  Brightly  Dig.  col.  4929,  is 
to  the  effect  that  the  court  will  not  approve 
of  investments  in  stocks  of  any  corporation 
outside  of  those  recommended  by  the  legis- 
lature, especially  where  collection  can  be 
enforced  only  by  resort  to  the  courts  of 
another  state.  It  is  not  clear  that  the  in- 
vestment sought  was  outside  of  the  juris- 
diction, although  such  seems  to  have  been 
the  fact. 

See  Bethel  v.  Abraham,  infra. 

In  Re  Colne  Valley  &  H.  R.  Bill,  1  DeG. 
F.  &  J.  63,  1  Johns.  V.  C.  (Eng.)  528,  29 
L.  J.  Ch.  N.  S.  33,  6  Jur.  N.  S.  1129. 
1  L.  T.  N.  S.  20,  8  Week.  Rep.  18,  the  court 
refused  to  authorize  an  investment  of  trust 
funds  in  new  £5  per  cent  India  loans.  This 
decision  was  followed  in  Fromow's  Estate, 
8  Week.  Rep.  272. 

In  Prendergast  v.  Lushington,  5  Hare, 
171,  11  Jur.  865,  16  L.  J.  Ch.  N.  S.  125, 
where  a  testator  whose  personal  estate  waa 
invested  in  foreign  funds  gave  his  trustees 
absolute  discretion  as  to  retaining,  or  sell- 
ing and  investing  in  other  funds,  and  such 
trustees  refused  to  act,  it  was  held  that  the 
court  would  not  exercise  discretion  which 
was  vested  in  the  trustees,  but  would  in- 
vest according  to  the  rules  of  court,  and 
this  required  an  investment  in  consols  of 
sufficient  amounts  to  provide  for  the  annu- 
ity given  in  the  will,  and  it  was  referred 
to  the  master  to  determine  which  of  the 
securities  should  be  sold. 

The  court  in  Ormiston  v.  Olcott,  84  N.  Y. 
339,  says:  "While,  therefore,  we  are  not 
disposed  to  say  that  an   investment  by  a 
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legacies  herein  specified  &nd  made.  .  .  . 
I  authorize  my  executors  and  residuary 
trustees,  the  survivors  or  survivor  of  them, 
and  their  successors,  to  sell  and  convert 
any  or  all  of  my  real  or  personal  estate 
whenever  in  their  judgment  it  shall  be  im- 
portant or  judicious  to  do  so,  for  the  pur- 
pose of  paying  legacies  or  making  divisions 
and  apportionments  of  my  estate,  or  for 
any  other  purpose  that  may  be  required 
under  this  will.  If,  at  the  time  of  my  de- 
cease, I  shall  be  the  owner  of  any  lands, 
tenements,  or  hereditaments  situate,  lying, 
and  being  in  any  other  state  or  country 
than  the  state  of  Illinois  aforesaid,  and 
the  laws  of  such  other  state  or  country 
shall  be  such  that  any  of  the  provisions  of 
this  instrument  shall  or  might  be  in  con- 


flict therewith,  or  would  be  to  any  extent 
made  ineffective  or  inoperative  thereby, 
then  it  is  my  will  and  I  direct  that  my 
executors  and  residuary  trustees  shall  have 
the  power,  and  shall  proceed  forthwith,  to 
sell  such  lands  and  convert  them  into 
money  or  other  personal  property,  and  the 
proceeds  of  such  sale  ^hall  be  applied  as 
the  property  sold  and  converted  was  di- 
rected to  be.  .  .  .  While  I  do  not  wish 
to  control  or  embarrass  the  discretion  of 
my  executors  and  residuary  trustees,  it  is 
my  desire  that  they  shall  retain  for  my 
estate  the  better  class  of  securities,  includ- 
ing mortgages,  railroad  or  other  corporate 
stocks  or  bonds,  and  other  securities  in 
which  they  may  find  any  part  of  my  estate 
invested  at  my  death,  and  that,  in  selling 


trustee  in  another  state  can  never  be  con- 
sistent with  the  prudence  and  diligence 
required  of  him  by  the  law,  we  still  feel 
bound  to  say  that  such  an  investment, 
which  takes  the  trust  fund  beyond  our 
own  jurisdiction,  subjects  it  to  other  laws 
and  the  risk  and  inconvenience  of  distance 
and  of  foreign  tribunals,  will  not  be  up- 
held by  us  as  a  general  rule,  and  never  un- 
less in  the  presence  of  a  clear  and  strong 
necessity    or    a    very    present    emergency." 

In  Re  Reed,  45  App.  Div.  196,  61  N.  Y. 
Supp.  60,  an  investment  by  a  New  York 
trustee  on  the  security  of  western  lands 
was  held  to  be  unauthorized,  and,  the  se- 
curity  being  of  a  speculative  character, 
and  the  trustee  having  made  the  invest- 
ment without  a  sufficient  investigation 
thereof,  he  was  held  personally  liable  for 
the    loss    resulting    therefrom. 

It  was  conceded  in  Re  Decker,  37  Misc. 
527,  76  N.  Y.  Supp.  316,  that  an  investment 
in  the  bonds  of  a  nonresident  corporation 
is  unauthorized,  and  that  a  guardian  who 
has  made  such  an  investment  must  retain 
the  same  and  account  to  the  ward  for  the 
money  invested. 

A  loan  by  an  executor  on  the  promissory 
note  of  a  nonresident,  and  a  loan  on  the 
security  of  western  mortgages,  were  alike 
held  to  be  unauthorized  in  Re  Burr,  48 
Misc.  56,  96  N.  Y.  Supp.  225,  and  to  fur- 
nish grounds  for  a  removal  of  the  executor. 
The  judgment  was  reversed  in  118  App. 
Div.  482,  104  N.  Y.  Supp.  29,  where  it  is 
held  that,  although  the  investments  were 
unauthorized,  since  no  loss  had  resulted 
and  the  accounts  of  the  executor  had  been 
judicially  settled,  there  was  no  ground  for 
removal. 

In  the  unreported  case  of  Collins  v. 
Slaughter,  1  Kj.  L.  Rep.  261,  the  sixth 
paragraph  of  the  syllabus  reads:  "An  in- 
vestment of  the  ward's  money  in  the  stock 
of  a  foreign  insurance  company  was  made 
at  the  peril  of  the  guardian,  and  he  and 
his  sureties  are  liable  therefor." 

In  Roberts's  Estate,  22  Pa.  Co.  Ct.  4,  an 
investment  by  a  trustee  in  western  mort- 
gages is  stated  to  be  a  violation  of  the 
law  which  controls  the  placing  of  trust 
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funds,  and  this  is  apparently  based  on  the 
fact  that  the  investment  was  made  outside 
the  state,  but  it  is  not  clear  from  the 
opinion. 

In  passing  upon  the  question  of  liabil- 
ity in  State  v.  Washburn,  67  Conn.  188, 
34  Atl.  1034,  where  a  conservator  had  re- 
ceived funds  of  his  ward  invested  in  prop- 
er security,  and  had  made  a  change  of  the 
investment  without  an  order  of  court,  and 
invested  upon  the  security  of  land  in  an- 
other state,  the  court  states  that  the  in- 
vestment was  not  one  recognized  either 
by  statute  or  common  law  as  belonging  to 
the  class  of  investments  generally  appro- 
priate for  trust  funds;  and  that,  in  view 
of  the  inherent  objection  to  such  invest- 
ments, of  the  familiar  rules  of  equity  which 
regard  them  with  distrust,  and  of  the  care- 
ful exclusion  of  such  mortgages  from  the 
broad  range  of  trust  investments  mentioned 
in  the  general  statute,  loans  on  promissory 
notes  secured  by  mortgage  of  land  in  other 
states,  and  the  purchase  of  such  notes, 
cannot  be  regarded  as  prima  facie  a  proper 
investment  of  trust  funds;  and  that  a 
trustee  must  justify  such  use  of  his  funds 
by  proof  not  only  of  good  faith,  but  due 
diligence  on  his  part  in  ascertaining  the 
safety  of  the  particular  investment. 

A  trustee  who  had  invested  in  the  mort- 
gage bonds  of  a  manufacturing  plant  in 
another  state,  was  held  liable  for  a  loss  re- 
sulting therefrom,  in  Hart's  Estate,  203  Pa. 
480,  53  Atl.  364;  but  the  liability  seems 
to  be  based  on  the  fact  that  he  failed  to 
exercise  due  care  rather  than  upon  the 
fact  that  the  investment  was  in  securities 
outside  the  state. 

On  the  contrary,  there  is  no  rule  in  Mas- 
sachusetts prohibiting  the  investment  of 
trust  funds  outside  the  state.  Thayer  v. 
Dewey,  186  Mass.  68,  69  N.  E.  1074.  But 
where  it  is  sought  to  invest  in  the  purchase 
of  real  estate,  special  circumstances  must 
be  shown  to  justify  such  an  investment,  or 
it  will  not  be  regarded  as  made  in  the  ex- 
ercise of  sound  discretion.   Ibid. 

Accordingly,  an  investment  by  a  Mas- 
sachusetts trustee  in  the  stock  of  the  Un- 
ion Pacific  Railway  Company  was  not  ques- 
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or  converting  any  securities,  they  shall  in 
the  first  instance  dispose  of  such  as  in 
their  judgment  shall  seem  to  be  of  the  less 
substantial  and  enduring  Tslue  for  the 
purpose  of  investment.    ... 

"Twenty-Third— To  the  respective  trus- 
tees of  the  several  trust  funds  or  estates 
created  by  this  my  will  I  give  and  devise 
full  powers  of  management  and  control  of 
the  respective  trust  funds  or  estates,  to  in- 
vest and  reinvest  the  same,  and  to  vary  the 
securities  and  property  in  which,  from  time 
to  time,  such  trust  funds  or  estates  may  be 
invested,  and  to  let  and  demise  any  lands 
and  tenements  at  their  discretion,  respec- 
tively; but  in  making  leases  it  is  my  de- 
sire that  preference  be  given  to  leases  for 
long  terms  rather  than  shorter  ones,  not 


exceeding,  however,  except  in  eases  off 
ground  leases  for  building  purposes,  the 
period  of  twenty  (20)  years.  The  respec- 
tive trustees  are  authorized  and  empowered 
to  sell,  transfer,  and  convey  any  of  the 
trust  property  for  the  purpose  of  rebuild- 
ing or  for  reinvestment.  ...  It  is  my 
desire  that  the  respective  trustees  shall 
give  a  preference,  whenever  it  may  be 
practicable  to  do  so,  to  the  making  of 
ground  leases  instead  of  sales  of  lands  un- 
der their  powers  of  sale.  .  .  .  It  is  my 
will  and  I  direct  that  investments  be  made 
with  reference  to  the  security  of  the  trust 
fund  rather  than  the  rate  of  interest  or 
income  to  be  derived  from  it,  and  that 
where  real  and  personal  property  have  been 
given  in  trust,  a  proper  proportion  be  main- 


tioned  in  Re  Dickinson,  152  Mass.  184,  9 
L.R.A.  279,  25  N.  E.  99,  on  the  ground  that 
the  trustee  had  no  power  to  make  a  for- 
eign   investment. 

And  in  Brown  v.  French,  125  Mass.  410, 
28  Am.  Rep.  254,  under  a  will  authorizing 
executors  to  use  their  own  judgment  as 
to  investing  the  money  arising  from  the 
estate,  where  the  executors  made  invest- 
ments in  the  stock  of  a  foreign  railroad 
company  after  advising  with  various  per- 
sons reputed  of  good  judgment  in  financial 
matters,  and  after  maScing  careful  in- 
quiries and  investigation,  the  result  of  which 
was  to  satisfy  their  minds  that  the  invest- 
ments were  safe  and  prudent  ones  at  the 
time,  the  court  states  that  the  fact  that 
the  whole  line  of  railroad  was  outside  the 
commonwealth  is  not  sufficient  to  control 
the  effect  of  the  other  facts  reported,  and 
holds  the  trustees  not  liable  for  a  loss 
resulting  from  the  investment. 

No  point  is  made  of  the  fact  in  Brigham 
V.  Morgan,  185  Mass.  27,  69  N.  E.  418,  that 
the  property  taken  as  security  was  located 
in  a  distant  state,  save  as  it  affected  the 
degree  of  care  which  the  executors  were 
bound  to  exercise.  In  this  case  executors 
who  invested  money  in  the  development  of 
a  tract  of  land  adjoining  a  city,  owned 
by  the  testator  at  the  time  of  his  death 
and  purchased  for  the  purpose  of  develop- 
ment, by  loaning  funds  to  the  purchasers 
of  lots,  were  held  liable  for  a  loss.  One 
of  the  executors  was  also  trustee  and  re- 
ceived the  mortgages  taken  in  this  case  at 
their  face  value,  and  they  were  held  not  to 
be  securities  which  the  trustee  rightfully 
could  receive  as  a  part  of  the  trust  estate. 
With  reference  to  a  deposit  with  a  land 
company  of  the  distant  state  having  a 
branch  office  in  the  state  where  the  trustees 
were  appointed  and  where  the  deposit  was 
made,  upon  the  understanding  that  a  de- 
b^iture  bond  of  the  company  should  be 
issued  for  the  deposit,  the  court  holds  that 
this  also  was  an  improper  investment,  but 
it  is  not  clear  that  it  is  on  the  ground  of 
the  investment  having  been  made  outside 
the    jurisdiction. 

So,  in  Sooville  v.  Brock,  81  Vt.  406.  70 
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Atl.  1014,  it  is  held  that  there  is  no  special 
rule  in  Vermont  prohibiting  the  investment 
of  trust  funds  in  the  stocks  and  bonds  of 
a  private  corporation  even  though  located 
without  the  state,  and  that  in  case  of  a 
loss  the  Question  of  liability  is  to  be  tested 
by  the  rule  as  to  whether  or  not  the  trustee 
has  exercised  due  care  in  making  the  in- 
vestment. 

In  a  number  of  eases,  the  fact  that  the 
investment  was  in  a  foreign  jurisdiction 
was  not  given  attention  by  the  court. 

Thus,  the  trust  in  Maberly  v.  Maberly, 
L.  R.  33  Ch.  Div.  455,  56  L.  J.  Ch.  N.  8. 
54,  55  L.  T.  N.  S.  164,  34  Week.  Rep.  771, 
was  apparently  an  Irish  trust,  and  invest- 
ment was  directed  to  be  made  in  Irish 
lands,  but  no  point  is  made  of  the  fact  that 
an  investment  was  made  in  Liverpool  cor- 
poration stock,  as  to  the  investment  being 
outside  the  jurisdiction,  the  investment 
being  disallowed  on   other  grounds. 

An  investment  outside  the  jurisdiction 
of  the  appointing  court  was  made  in  Lamar 
V.  Micou,  112  U.  S.  462,  28  L.  ed.  751,  5 
Sup.  Ct.  Rep.  221,  but  no  objection  seems 
to  nave  been  made  to  the  investment  on  this 
ground. 

A  loan  to  a  resident  secured  by  a  mort- 
gage of  land  in  another  state  receives  no 
attention  in  Nagle  v.  Robins,  9  Wyo.  211, 
62  Pac.  154,  796,  on  the  ground  that  the 
security  was  in  another  state;  but  the 
guardian  was  there  held  liable  on  the 
ground  that  the  loan  had  been  made  on 
land  of  a  speculative  value,  upon  the  basis 
of  such  value. 

No  point  is  made  of  the  fact  in  Adair 
V.  Brimmer,  74  N.  Y.  539,  5  Mor.  Min.  Rep. 
682,  that  the  investments  in  the  stock  of 
a  corporation  in  that  case  were  in  the  stock 
of  a  corporation  other  than  one  of  the 
state  of  the  trustee's  appointment;  but 
the  liability  is  based  upon  the  character 
of  the  security.  So  the  liability  for  an 
investment  in  the  bonds  of  the  same  com- 
pany was  based  upon  the  unsatisfactory 
character  of  the  security,  not  on  the  fact 
that  it  was  in  foreign  security. 

The  power  of  Maryland  trustees,  who 
were  stockholders  in  the  old  Unit^  States 
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tained  between  them.  It  has  been  my  gen- 
eral intention  to  keep  at  least  half  of  my 
property  in  real  estate  and  the  rest  in  per- 
sonal property,  but  in  this  particular  my 
trustees  are  to  exercise  their  own  discre- 
tion and  act  in  each  case  as  may,  under 
the   circumstances,  seem   best   to   them." 

The  decree  found  that  the  trustees  had 
power  under  the  provisions  of  the  will,  first, 
to  make  investment  of  funds  in  their  hands 
belonging  to  the  residuary  estate  in  real 
estate  situated  in  the  state  of  Illinois  and 
elsewhere  in  the  United  States;  and,  sec- 
ond, out  of  the  funds  belonging  to  the 
residuary  estate,  to  acquire  and  pay  for 
their  pro  rata  share  of  any  increase  of  the 
capital  stock  of  any  corporation  which 
shall   be   offered   to   them,   as   trustees,   by 


such  corporation  at  a  price  less  than  its 
then  market  value,  by  reason  of  their 
ownership  of  shares  of  stock  of  such  corpo- 
ration which  belonged  to  Marshall  Field, 
at  the  date  of  his  death,  or  which  shall 
have  come  to  them  by  reason  of  their  owner- 
ship of  stock  belonging  to  said  Marshall 
Field  at  the  date  of  his  death. 

It  is  apparent  that  the  testator  intended 
to  give  his  trustees  uncontrolled  discre- 
tion in  the  management  of  the  estate,  with 
full  power  "to  invest  and  reinvest  the  same- 
and  to  vary  the  securities  and  property," 
*To  vary"  means  to  change  to  something 
else.  Webster's  Diet.;  Century  Diet.  Un- 
der somewhat  similar  language,  it  has  been^ 
held  that  trustees  might  properly  change 
the  form  of  the  investment  from  railroad* 


Bank,  to  invest  in  common  with  all  other 
stockholders  except  the  United  Slates 
in  stock  of  the  new  United  States  Bank, 
organized  under  the  laws  of  Pennsylvania, 
was  conceded  in  Gray  v.  Lynch,  8  Gill, 
403. 

Under  the  English  statute,  4  &  5  Wm. 
chap.  29,  commonly  known  as  Lynch's  act, 
a  trustee  authorized  to  lend  money  on 
real  securities  in  England,  Wales,  or  Great 
Britain  was  authorized  to  loan  on  real 
securities  in  Ireland,  without  being  guilty 
of  a  breach  of  trust. 

Knight  Bruce,  V.  C,  in  refusing  to  make 
an  order  under  this  act,  where  the  parties 
beneficially  interested  had  not  been  served, 
said  that  he  would  most  certainly,  if  pos- 
sible, avoid  making  any  order  sanctioning 
the  removal  of  money  from  the  English 
funds  to  real  securities  in  Ireland.  Re 
Kirkpatrick,  15  Jur.  941. 

A  reference  was  made  to  a  master  in 
Re  Pawlett,  14  L.  J.  Ch.  N.  S.  321,  1  Phill. 
Ch.  570,  under  this  act,  to  determine  upon 
the  advisability  of  an  investment  on  the 
security  of  Irish  lands. 

The  investment  in  Norris  v.  Wright,  14 
Beav.  291,  was  made  in  Irish  lands  under 
the  authority  of  this  act,  and  the  power 
to  make  the  same  was  not  questioned,  it 
being  attempted  in  that  case  to  hold  the 
trustee  liable  for  failure  to  exercise  the 
proper  degree  of  care. 


Securities    of    a    foreign    country. 

It  is  expressly  held  in  Pabst  v.  Good- 
rich, 133  Wis.  43,  113  N.  W.  398,  14  Ann. 
Cas.  824,  that  a  Wisconsin  trustee  had 
no  power  to  invest  on  the  security  of  stocks 
in  a  German  corporation,  or  to  invest  in 
stock  in  such  corporation,  even  under  a 
will  giving  to  the  trustees  full  authority  to 
invest  the  trust  property  in  such  manner 
as  they  shall  deem  best. 

See  also  Prendergast  ▼.  Lushington,  5 
Hare,  171,  if  Jur.  865,  16  L.  J.  Ch.  N.  S. 
125,  and  cases  in  subdivision  III.  infra, 
in  which  investment  was  in  a  foreign  coun- 
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b.  Special  circutnstancea  authorizing  o- 
fareign  investmenU 

The  special  circumstances  that  take  an* 
investment  out  of  the  general  rule  as 
above  stated,  and  authorize  a  foreign  in- 
vestment, are  many  and  varied.  As  applied 
by  the  courts,  they  are  set  foVth  in  this- 
subdivision. 

To  effect  purposes  of  trust. 

Where  a  husband,  prior  to  a  divorcer 
settles  upon  his  wife  certain  real  estate  in 
trust  to  be  used  as  a  home  for  her  and  her 
children,  with  power  to  sell  and  invest  ia 
other  real  estate  in  the  same  city,  and 
subsequently  the  wife  moves  to  another 
state,  where  she  makes  her  home  for  herself 
and  children,  the  real  estate  in  the  first 
state  may  be  sold  and  the  proceeds  invested 
in  a  home  in  the  state  of  the  wife's  resi- 
dence. Ridley  v.  Dedman,  134  Ky.  146, 
119  S.  W.  756.  The  court  states  that  it 
is  manifest  from  the  deed  that  the  purpose 
of  the  creator  of  the  trust  was  to  provide 
a  home  for  his  wife  and  children,  and  that, 
unless  the  real  estate  can  be  sold  and  the 
proceeds  invested  as  desired,  the  object  of 
the  creator  of  the  trust  as  expressed  in  the 
deed  will  be  wholly  defeated.  A  statute  in 
this  case  authorized  investment  in  real  es- 
tate, mortgage  notes  or  bonds,  or  in  such 
other  interest-bearing  or  dividend-paying 
securities  as  are  regarded  by  prudent  busi- 
ness men  as  safe  investments.  The  court 
held  that  the  "real  estate"  mentioned  in  the 
statute  was  not  limited  to  real  estate  situ- 
ated in  the  state.  Another  statute  provided 
that  in  the  case  of  the  sale  of  trust  real  es- 
tate, the  court  ordering  the  sale  shall,  by  its 
commissioner,  retain  the  custody  and  con- 
trol of  the  fund  realized  until  the  same 
is  reinvested  in  real  estate  or  in  such  other 
property  as  the  funds  of  persons  under 
disability  may  be  invested  in  by  authority 
of  law,  and  the  court  shall  order  the  money 
to  be  paidiibv  its  commissioner  directly  to 
the  person  from  whom  the  purchase  for 
reinvestment  is  made.  The  court  states 
that  the  real  estate  in  which  the  chancellor 
deemed  it  best  for  the  interest  of  the  per- 
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bonds  to  real  estate.  Whittingham  y. 
Schofield,  23  Ky.  L.  Rep.  2444,  67  S.  W. 
846.  The  record  discloses  that  the  estate 
at  the  time  of  testator's  death  was  about 
equally  divided  between  real  and  personal 
property,  and  the  will  directs  ''that  where 
real  and  personal  property  have  been  given 
in  trust,  a  proper  proportion  be  maintained 
between  them.  It  has  been  my  general  in- 
tention to  keep  at  least  half  of  my  prop- 
erty in  real  estate  and  the  rest  in  personal 
property,  but  in  this  particular  my  trustees 
XL  re  to  use  their  own  discretion  and  act  in 
each  case  as  may,  under  the  circumstances, 
seem  best  to  them."  The  ample  powers  of 
investment  and  reinvestment  contained  in 
the  provisions  of  the  will  just  referred  to 
are  fully  confirmed  by  the  further  provi- 


sion which  grants  the  trustees  such  powers 
over  the  estate  ''as  may  be  necessary  or 
convenient  to  carry  into  full  effect  my 
intentions  and  designs  in  the  execution  of 
this  will."  The  trustees  could  not  carry 
out  the  intention  of  the  testator  and  keep 
a  proper  proportion  between  real  and  per- 
sonal property  during  the  life  of  the  trust, 
— more  than  thirty  years, — if  they  were 
obliged  to  invest  the  trust  estate  and  its 
accumulations  in  personal  property  only. 
Neither  could  the  trustees  carry  out  the 
intention  and  design  of  the  testator  as  ex- 
pressed in  the  will  that  they  should  exer- 
cise "their  own  discretion  and  act  in  each 
case  as  may,  under  the  circumstances,  seem 
best  to  them,"  without  having  the  full 
authority  of  investment,  as   found   by  the 


son  under  disability  to  have  the  funds  in- 
vested may  be  located  in  any  state. 

So,  under  a  will  authorizing  an  invest- 
ment for  the  benefit  of  the  cestui  que  trust 
**m  such  dwelling  house,  land,  furniture, 
and  household  goods  as  they  [the  trustees] 
may  deem  .proper  for  her,  and  to  hold  the 
same  in  the  name  of  said  trustees  during 
her  life,"  Massachusetts  trustees  are  au- 
thorized to  invest  in  land  in  North  Caro- 
lina, where  the  cestui  que  trust  married 
and  resided  in  the  latter  state.  Amory  v. 
Green,  13  Allen,  413.  The  court  states 
that  there  is  no  legal  objection  to  making 
the  investment  at  a  place  out  of  the  com- 
monwealth, if,  in  the  judgment  of  the 
trustees,  it  is  a  suitable  and  proper  place 
for  the  residence  of  the  cestui  que  trust 
under  all  the  circumstances  of  the  case. 
The  court  further  states  that  there  is  no 
limitation  of  place  in  the  language  of  the 
will  itself,  and  the  obvious  purpose  of  tht 
provision  is  such  that  the  ordinary  rules 
relating  to  investments  by  trustees  have 
little  application.  See  rule  in  Massachu- 
setts, supra. 

Contemplation   of  testator. 

Where  an  estate  is  of  considerable  size, 
making  the  investment  thereof  somewhat 
difficult,  the  executors  are  authorized  to 
invest  on  the  security  of  mortgages  on  real 
estate  outside  the  state  of  their  appoint- 
ment, where  the  testator  contemplated  in- 
vestments of  his  property  in  the  state 
where  the  investments  were  made  by  the 
executors,  as  one  of  the  methods  of  per- 
manent investment,  and  expressly  author- 
ized his  permanent  trustee  so  to  make  them, 
and  the  executors  made  the  investments  for 
the  purpose  of  turning  them  over  to  the 
permanent  trustee  to  hold  as  part  of  the 
permanent  investment.  Macy  v.  Mercan- 
tile Trust  Co.  68  N.  J.  Eq.  235,  59  Atl.  586. 

It  was  sought  in  this  case  to  charge  the 
executors  with  the  cash  which  they  had 
invested  in  the  mortgages,  and  it  was  held 
that  the  mortgages  would  not  be  held  un- 
authorized so  as  to  charge  them  with  this 
amount. 
46  L.R.A.(N.S.) 


Investment   constituting   a   small   part  of 

estate. 

The  court  in  Thayer  v.  Dewey,  385  Mass. 
68,  69  N.  E.  1074,  holds  that  there  is  no 
absolute  rule  in  Massachusetts  prohibiting 
the  investment  of  trust  funds  outside  the 
state,  but  says,  with  reference  to  an  in- 
vestment in  the  purchase  of  real  estate 
in  a  foreign  state,  that  it  would  not  be 
within  the  exercise  of  a  sound  discretion 
to  make  such  an  investment  without  some 
reason  to  justify  the  choice  of  it.  In  this 
case  the  trust  fund  was  very  large,  and  but 
a  small  part  was  invested  in  real  estate 
outside  the  jurisdiction,  and  it  was  found 
that  this  would  not  cause  any  loss  to  the 
estate,  and  that  the  trustees  bad  acted  in 
good  faith  and  with  sound  discretion  in 
making  the  same,  and  it  was  held  that  the 
investment  should  be  allowed  the  trustees 
in  their  account. 

Collection  of  assets. 

Where  the  funds  of  an  estate  had  passed 
into  the  hands  of  one  of  the  executors,  who 
had  mixed  the  funds  with  his  own  property, 
converting  some  of  them  to  his  personal 
use  and  losing  others  by  unsafe  investments. 
— a  condition  that  existed  at  the  time  of 
his  death, — the  duty  which  devolved  upon 
the  surviving  executor  was  one  not  of  in- 
vestment, but  of  collection,  and  where  he 
took  from  the  estate  of  the  deceased  execu- 
tor a  bond  and  a  mortgage  on  real  estate 
in  another  state,  which  was  assigned  to 
him  by  the  representatives  of  the  deceased 
executor,  and  guaranteed  by  the  widow, 
who  was  the  sole  legatee,  and  was  at  that 
time  solvent,  the  action  does  not  come  un- 
der the  rule  which  forbids  a  foreign  invest- 
ment, rendering  the  trustee  liable  for  a 
loss.    Ormiston  v.  Olcott,  84  N.  Y.  339. 

Near-by   town. 

In  Gouldey's  Estate,  201  Pa.  491,  51 
Atl.  315,  where  a  Pennsylvania  trustee 
invested  trust  funds  on  mortgage  security 
in  Camden,  New  Jersey,  the  court  states 
that,  this  city  being  separated  from  Phil- 
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decree  and  affirmed  by  the  judgment  of  the 
appellate  court. 

The  creator  of  a  trust  may  designate 
how  the  investments  may  be  made  and 
what  security  may  be  taken,  or  that  secu- 
rity may  be  dispensed  with,  and  the  trus- 
tees will  be  bound  by  the  directions.  Den- 
ike  V.  Harris,  84  N.  Y.  89;  1  Perry,  Tr. 
6th  ed.  §  452;  17  Am.  &  Eng.  Enc.  Law, 
2d  ed.  428,  and  cases  cited.  The  ques- 
tions, therefore,  before  us,  depend  "not  on 
a  rule  of  law,  but  on  the  interpretation" 
of  the  will,  so  as  to  find  the  intention  of 
the  testator.  Rush's  Estate,  12  Pa.  375. 
The  intention  of  the  testator  is  always  the 
primary  object  to  be  sought  in  deciding  as 
to  the  authority  given  the  trustees.  Mc- 
Coy V.  Horwitz.  62  Md.  183. 


Whether  the  trustees  under  this  will  can 
invest  trust  funds  in  real  estate  in  Illinois 
depends  upon  the  testator's  intention  as 
gathered  from  the  entire  will,  having  in 
mind  the  duration  of  the  trust,  the  amount 
of  the  estate,  and  the  ample  powers  con- 
ferred upon  the  trustees.  In  this  case  we 
are  considering  an  instrument  in  which 
there  are  specific  directions  as  to  the  man- 
agement and  investment  of  the  trust  estate. 
Such  was  not  the  situation  in  Sholty  v. 
Sholty,  140  111.  81,  29  N.  E.  1041;  Butler 
v.  Butler,  164  111.  171,  45  N.  E.  426;  White 
V.  Sherman,  168  111.  589,  61  Am.  St.  Rep. 
132,  48  N.  E.  128;  and  Penn  v.  Fogler,  182 
111.  76,  55  N.  E.  192.  In  all  of  those  cases, 
however,  it  is  specifically  stated  or  clearly 
implied  that  the  trustees  are  authorized  to 


adelphia,  only  by  the  width  of  the  Delaware 
river,  there  is  no  force  in  the  contention 
of  the  appellant  that  the  appellee  ought  to 
be  surcharged  because  he  invested  the  mon- 
ey outside  the  state. 

Change    from    one    foreign    investment    to 

another. 

Although  a  statute  prohibits  the  removal 
by.  a  resident  guardian  of  any  of  the  prop- 
erty of  his  ward  out  of  the  state  without 
the  permission  of  the  court  of  chancery, 
yet,  where  the  funds  of  the  ward  are  in- 
vested in  foreign  bank  stock,  the  guardian 
may  dispose  of  such  stock  and  invest  in  the 
stock  of  another  foreign  bank,  without  be- 
ing liable  for  a  loss  resulting  therefrom. 
Durrett  v.  Com.  90  Ky.  312,  14  S.  W.  189. 
In  the  course  of  the  opinion  it  is  stated  that 
**if  the  term  'property'  as  used  in  the  stat- 
ute embraces  intangible  estate,  yet  in  this 
instance  we  do  not  think  there  was  a  re- 
moval within  the  meaning  of  the  law." 

So,  in  Denton  v.  Sanford,  103  N.  Y.  607, 
9  N,  E.  490,  where  executors  had  completed 
a  contract  for  the  purchase  of  land  in  an- 
other state,  entered  into  by  their  testate, 
and  subsequently  sold  the  land,  and,  not 
being  able  to  obtain  cash  in  payment  there- 
of, took  a  first  mortgage,  which  was  sup- 
posed to  be  ample  security  for  the  trust 
lund,  the  court  was  of  the  opinion  that 
there  was  no  breach  of  trust  in  making 
the  investment  so  as  to  render  the  execu- 
tors liable  for  a  loss.  The  executors  in 
this  case  were  held  protected  by  the  decree 
of  the  surrogate  upon  their  final  accounting. 

Order    of   court. 

The  court  in  Re  Corcoran,  3  Alaska, 
263,  states:  "That  a  guardian  may  invest 
trust  funds,  when  it  appears  to  be  for  the 
best  interests  of  his  trust,  and  when  he  is 
duly  authorized  by  the  court  to  do  so, 
outside  of  the  jurisdiction  in  which  he  was 
appointed,  is,  we  think,  undoubted." 

In  the  reversal  of  this  case  in  Corcoran 
V.  Kofttroraetinoff,  21  L.R.A.(N.S.)  399, 
91  C.  C.  A.  619,  164  Fed.  685,  the  order  of 
court  was  held  not  to  have  been  obtained 
46  L.R-A.(N.8.)  27 


in  such  a  manner  as  to  protect  the  guar- 
dian. 

///.  Under  inatmment  creating  trust. 

Instrument  giving  discretion  to  trustees. 

Under  a  will  authorizing  investments  in 
such  mode  or  modes  as  the  trustees  in 
their  uncontrolled  discretion  think  prop- 
er, an  investment  in  Turkish  bonds  was 
allowed  the  trustees,  since  the  trustees 
had  acted  bona  fide,  and  there  had  been  no 
loss  to  the  estate.  It  is  stated,  however, 
that  the  bonds  should  be  converted.  In- 
vestments in  the  stocks  of  the  New  Zea- 
land, Victorian,  and  New  South  Wales 
government  were  authorized  in  this  case. 
Re  Brown,  L.  R.  23  Ch.  Div.  889,  54  L.  J. 
Ch.  N.  S.  1134,  52  L.  T.  N.  S.  853,  33  Week. 
Rep.  692. 

Under  a  will  authorizing  an.  investment 
to  be  made  at  "the  discretion  of"  the  trus- 
tees, the  court,  in  Bethel  v.  Abraham,  43 
L.  J.  Ch.  N.  S.  180,  L.  R.  17  Eq.  24,  29  L. 
T.  N.  S.  715,  22  Week.  Rep.  179,  where 
infants  were  concerned,  refused  to  direct  an 
investment  in  American  funds  and  railway 
stocks  and  securities;  but  the  court  did 
not  directly  decide  as  to  the  power  to 
make  the  investment,  but  stated  merely 
that  it  was  not  satisfied  that  the  trustees 
had  the  power  they  claimed.  It  is  stated  that 
the  court  exercises  a  personal  discretion 
in  authorizing  investments, — a  discretion 
which  is  to  be  exercised  according  to  his 
own  judgment  as  to  the  safety  and  pro- 
priety of  a  proposed  investment. 

That  the  court  will  refuse  to  exercise  a 
discretion  vested  in  the  trustees,  see  Pren- 
dorgast  v.  Lushington,  5  Hare,  171,  11  Jur. 
865.  16  L.  J.  Ch.  N.  S.  125. 

No  point  is  made  of  the  fact  in  Hogan 
V.  De  Peyster,  20  Barb.  100,  that  the  in- 
vestment was  in  a  jurisdiction  other  than 
that  in  which  the  trustee  was  appointed, 
but  it  was  there  held  that  trustees,  under 
a  will  giving  them  the  discretion  to  "suf- 
fer such  part  of  my  personal  estate  as  is 
now  invested  in  bank  stock  to  remain  in 
its  present  state  so  long  as  they  may  deem 
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invest  trust  funds  in  such  manner  as  di- 
rected by  the  instrument  creating  the  trust. 
The  following  statute  was  enacted  in 
Illinois  in  1905:  *That  invest^menta  of 
trust  funds  by  trustees  may,  when  not 
otherwise  provided  by  the  will,  deed,  de- 
cree, gift,  grant,  or  other  instrument  creat- 
ing or  fixing  the  respective  trust,  be  in 
the  bonds  of  the  United  States  or  of  any 
of  the  states  of  the  United  States,  or  in 
first  mortgages  upon  real  estate  in  any 
state,  or  in  the  bonds  of  any  county,  city, 
or  municipality  in  any  state,  or  in  the  first 
mortgage  bonds  of  any  corporation  of  any 
state  upon  which  no  default  in  payment  of 
interest  shall  have  occurred  for  a  period  of 
five  years;  but  no  trustee  shall  be  author- 
ized by  this  act  to  invest  trust  funds  in 


any  bonds  in  which  cautious  and  intelli- 
gent persons  do  not  invest  their  own  money, 
and  any  trustee  may  continue  to  hold  any 
investment  received  by  him  under  the  trust, 
or  any  increase  thereof."  Hurd's  Rev. 
Stat.  1909,  p.  2252.  This  act  was  in  force 
at  the  time  of  the  testator's  death.  Such 
statutes  are  generally  permissive  rather 
than  mandatory.  They  are  intended  to  pro- 
vide for  situations  where  the  instrument 
constituting  the  trust  does  not  otherwise 
provide.  Willis  v.  Braucher,  79  Ohio  St. 
290,  44  L.R.A.(N.S.)  873,  87  N.  E.  185,  1 
Ann.  Cas.  66.  Other  investments  than, 
those  named  in  the  statute  may  be  author- 
ized by  a  trust  instrument.  Clark  v.  Beefs, 
61  Conn.  87,  23  Atl.  717;  Durrett  v.  Com. 
'  90  Ky.  312,  14  S.  W.  189.    Even  though  the 


it  most  for  the  interest  of  my  family," 
who  allowed  stock  of  the  testator  to  re- 
main in  the  United  States  Bank,  organized 
under  the  national  laws,  and  to  pass  with 
the  rest  of  the  stock,  except  the  part  sub- 
scribed by  the  United  States,  into  the  same 
bank  as  organized  under  the  laws  of  Penn- 
sylvania, were  not  liable  for  a  loss  result- 
ing therefrom. 

The  investment  in  Barker's  Estate,  169 
Pa.  618,  28  Atl.  365,  368,  was  apparently  in 
the  bonds  of  a  foreign  railroad  company, 
but  no  point  is  made  of  this  in  the  opinion. 

See  Amorv  v.  Green,  13  Allen,  413,  and 
Pabst  V.  Goodrich  133  Wis.  43,  113  N.  W. 
398,   14  Ann.  Cas.  824. 

Authorizing    investments    in    "any"    secu- 
rities. 

Under  a  will  authorizing  the  trustees  to 
invest  the  funds,  "or  any  part  thereof,  in  or 
on  any  other  funds  or  securities  whatso- 
ever," the  court  was  of  the  opinion,  in  Lewis 
v.  Nobbs,  L.  R.  8  Ch.  Div.  591,  47  L.  J.  Ch. 
N.  S.  662,  26  Week.  Rep.  631,  that  the  trus- 
tees were  authorized  in  investing  in  Russian 
railway  bonds  and   Egyptian  bonds. 

Under  a  will  authorizing  investment  in 
the  stocks,  funds,  and  securities  "of  any 
corporation  or  company,  municipal,  com- 
mercial, or  otherwise,"  a  trustee  is  author- 
ized in  investing  in  the  securities  of  a  cor- 
poration or  company  formed  or  registered 
outside  the  United  Kingdom.  Re  Stanley, 
75  L.  J.  Ch.  N.  S.  66,  [1906]  1  Ch.  131, 
93  L.  T.  N.  S.  661,  54  Week.  Rep.  103. 

So  an  investment  may  be  made  in  the 
scurities  of  a  company  formed  or  regis- 
tered in  theh  United  Kingdom,  but  carry- 
ing  on   business    abroad.    Ibid. 

On  the  contrary,  under  a  will  directing 
investments  in  any  of  the  public  funds, 
or  in  government  or  real  or  leasehold  se- 
curities, or  upon  "the  stocks,  shares,  or 
securities  of  any  railway  or  otlier  public 
company,"  the  "  court,  in  Re  Castlehow 
[1903]  1  Ch.  352,  72  L.  J.  Ch.  N.  S.  211, 
88  L.  T.  N.  S,  455,  was  of  the  opinion  tliat 
the  testatrix  intended  to  confine  invest- 
ments to  shares  in  public  companies  in  the 
45  L,R.A.(N.S.) 


United  Kingdom,  and,  therefore,  that  the 
trustees  were  not  authorized  to  retain  pref- 
erence and  ordinary  stock  in  an  American 
steamship  company,  which  had  been  re- 
ceived by  them  in  exchange  for  shares  which 
the  testatrix  had  held  in  an  English  com- 
pany whose  business  was  taken  over  by  the 
American  company. 

And  under  a  will  authorizing  investments 
in  or  upon  the  "bonds,  debenhires,  or  oth- 
er securities,  or  the  stocks  or  funds  of 
any  colony  or  foreign  country,"  the  bonds 
of  a  French  railway  company,  the  payment 
of  the  principal  sum  of  which,  together 
with  interest,  was  guaranteed  by  the  govern- 
ment, were  held  not  to  be  securities  of 
a  foreign  company  within  the  meaning  of 
the  trust  instrument,  and,  therefore,  the 
investment  was  not  one  that  could  be  sanc- 
tioned by  the  court.  Re  Langdale's  Settle* 
ment  Trusts,  L.  R.  10  Eq.  39. 


Will    confining   investments    to   particular 

jurisdiction. 

Under  a  will  directing  investments  "in 
the  public  funds  of  Great  Britain,  or  at 
interest  upon  government  or  real  securi- 
ties in  England  or  Wales,"  a  trustee  is  not 
authorized  to  invest  trust  funds  on  Irish 
security.  Stuart  v.  Stuart,  3  Beav.  430, 
10  L.  J.  Ch.  N.  S.  148,  5  Jur.  3. 

In  Re  Miles,  27  Boav.  579,  29  L.  J.  Ch. 
N.  S.  47,  5  Jur.  N.  S.  1230,  1  L.  T.  N.  S.  122, 
8  Week.  Rep.  54,  under  a  will  authorizing 
investments  in  the  parliamentary  stocks 
or  public  funds  of  Great  Britain,  or  at 
interest  upon  government  or  real  securi- 
ties in  England  or  Wales,  but  not  in  Ire- 
land, the  court  refused  to  authorize  the 
trustees  to  invest  upon  the  security  of  an 
estate  in  Scotland,  under  22  &  23  Vict, 
chap.  35,  §  32.  which  provides  that  when 
a  trustee,  executor,  or  administrator  shall 
not,  by  some  instrument  creating  the  trust, 
be  expressly  forbidden  to  invest  any  trust 
fund  on  real  pocurity  in  any  part  of  the 
United  Kingdom,  or  on  the  stock  of  the? 
Bank  of  England  or  Ireland  or  on  India 
stock,  it  shall  be  law^ful  for  9uch  trustee^ 
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Constitution  did  not  permit  the  legisluture 
to  authorize  the  investment  of  trust  funds 
in  certain  bonds  or  stocks,  it  was  held  that 
such  investment  might  be  authorized  by 
the  trust  instrument.  Barker's  Estate, 
159  Pa.  518,  28  Atl.  365,  368. 

Where  the  will  gives  authority  to  the 
trustees  to  convert  realty  into  personalty 
or  personalty  into  realty,  or  invest  and  re- 
invest, in  their  discretion,  the  trustees  may 
purchase  such  securities  as  a  prudent  and 
provident  person  would  purchase  as  good 
and  safe  investments,  and  they  are  not  re- 
stricted to  the  conditions  and  limitations 
imposed  by  law  for  the  investment  of  trust 
funds.  Re  Allis,  123  Wis.  223,  101  N.  W. 
365.  See  also  to  the  same  effect,  Drake 
v.   Crane,  127   Mo.   85,   27   L.R.A.  653,   29 


S.  W.  990,  and  Brown  v.  French,  125  Mass. 
410,  28  Am.  Rep.  254. 

The  words  in  an  instrument,  "with  full 
power  to  make  purchases,  investments,  and 
exchanges  in  such  manner  as  to  them  shall 
seem  expedient,"  have  been  construed  to 
be  enabling  words  giving  trustees  the  power 
to  deal  "fully  and  expeditiously  with  the 
estate,"  but  not  releasing  them  from  the 
obligation  to  exercise  sound  judgment  and 
reasonable  and  prudent  discretion.  Re 
Davis,  183  Mass.  499,  67  N.  E.  604. 

It  is  argued  that  the  investment  of  the 
funds  of  an  estate  in  real  estate  in  other 
states  will  permit  them  to  escape  from  the 
jurisdiction  of  our  courts.  The  trustees 
named  in  this  will  are  domiciled  in  this 
state,  subject  at  all  times  to  the  courts  of 


executor,  or  administrator  to  invest  such 
trust  funds  on  such  securities  or  stocks, 
and  he  shall  not  be  liable  on  that  account 
as  for  a  breach  of  trust,  provided  such 
investment  shall  in  other  respects  be  rea- 
sonable and  proper.  The  will  in  this  case 
was  made  before  the  act  in  question  was 
passed,  and  the  court  held  that  it  did  not 
operate  retrospectively.  By  23  &  24  Vict, 
chap.  38,  §  12,  the  32d  section  of  22  &  23 
Vict.  chap.  35,  is  now  made  to  operate 
retrospectively.    Note  54  Eng.  Reprint.  230. 

Greek  bonds  guaranteed  by  the  govern- 
ment of  England,  the  interest  on  which  was 
payable  in  London,  were  held  not  to  come 
within  the  meaning  of  "funds"  or  "govern- 
ment securities  in  England,"  as  used  in  a 
will  which  directed  the  conversion  of  all  the 
testator's  estate,  except  such  as  should  con- 
sist of  ready  money  or  money  in  funds,  and 
which,  in  a  further  provision,  directed  the 
investment  of  money  except  such  as  was 
invested,  in  other  government  securities  in 
England.  Bumie  v.  Getting,  2  Colly.  Ch. 
Cas.  324,  9  Jur.  937. 

Under  a  will  directing  investments  in 
the  public  or  government  stocks  or  funds  of 
Great  Britain,  or  upon  real  security  in 
England  or  Wales,  an  investment  in  Rus- 
sian, Belgian,  Dutch,  and  other  foreign 
stocks  and  bonds  is  improper.  Knott  v. 
Cottee,  16  Beav.  77,  16  Jur.  752. 

Under  an  English  will  authorizing  in- 
vestment in  the  public  stocks  or  funds,  or 
at  interest  upon  parliamentary,  govern- 
ment, or  real  securities,  a  trustee  is  not 
authorized  to  dispose  of  the  English  in- 
vestments and  transfer  them  to  Maryland, 
and  invest  the  funds  in  securities  there. 
Con  tee  v.  Dawson,  2  Bland,  Ch.  264. 

In  Re  Hilton  [1909]  2  Ch.  548,  79  L.  J. 
Ch.  N.  S.  7,  101  L.  T.  N.  S.  229,  17  Man- 
son,  19,  under  a  will  authorizing  invest- 
ments in  "any  company  in  the  United  King- 
dom," companies  registered  in  the  United 
Kingdom  and  having  their  head  office  there, 
where  their  boards  of  directors  met  to 
manage  and  control  the  affairs  of  the  com- 
panies, were  held  to  be  "companies  in  the 
United  Kingdom,"  within  the  meaning  of 
the  investment  clause,  although  the  prop- 
45  L.R.A.(I^.SO 


erty  of  the  companies  was  situated  abroad, 
and  their  operations  were  carried  on  abroad. 

Will    authorizing    investments    in    foreign 

jurisdiction. 

In  Cadett  v.  Earle,  L.  R.  5  Ch.  Div. 
710,  under  a  will  authorizing  trustees  to 
invest  in  the  government  stocks  or  funds 
of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  other  government  securities, 
or  upon  any  of  the  "stocks  or  funds  of 
the  government  of  the  United  States  of 
America,  or  of  the  government  of  France, 
or  any  other  foreign  government,"  trustees 
were  held  justified  in  investing  in  stocks 
of  the  states  of  New  York  and  Ohio,  and 
in  Georgia  bonds. 

Under  authority  given  in  a  will  to  in- 
vest in  the  stocks  or  securities  of  the 
government  of  India  for  the  time  being,  or 
of  any  British  colony  or  dependency, 
trustees  are  not'  authorized  to  invest  in 
the  stocks  of  provinces  of  the  Dominion  of 
Canada  which  have  not  complied  with  the 
colonial  stock  act  of  1900  (63  &  64  Vict, 
chap.  62).  Re  Maryon-Wilson  [1912]  1 
Ch.  55..  The  several  provinces  of  the  Do- 
minion, in  whose  stocks  investments  were 
sought,  were  held  not  to  be  within  the 
meaning  of  a  British  "colony"  or  "depend- 
ency." 

The  instrument  creating  the  trust  in 
Chapman  v.  Browne  [1902J  1  Ch.  785,  71 
L.  J.  Ch.  N.  S.  465,  86  L.  T.  N.  S.  744, 
18  Times  L.  R.  482,  expressly  authorized  an 
investment  in  lands  in  Ireland,  and  no  ob- 
jection was  raised  on  the  point  that  the 
lands  were  situated  there. 

Will  directing  investments  in  foreign  juris- 
diction. 

Where  the  trustees  are  by  the  will  di- 
rected to  make  investments  on  the  security 
of  real  estate  in  another  estate,  the  direc- 
tion is  mandatory,  as  long  as  compliance 
therewith  remains  feasible,  and  must  be 
followed  bv  the  tnistoos.  Clark  v.  Clark, 
23  Misc.*  272,  50  N.  Y.  Supp.   1041. 

In  Wood  V.  Wood.  5  Paige,  596,  28 
Am,  Pec.  451,  where  the  testator  had  di- 


420 


ILLINOIS  SUPREME  COURT. 


Apr., 


tliu  state  for  any  breach  of  their  trust. 
Tlie  jurisdiction  of  our  courts  can  therefore 
be  invoked  in  disputes  arising  from  invest- 
ments outside  of  the  state  as  well  as  from 
investments  within  the  state.  It  is  ob- 
vious from  the  statute  referred  to  that  it 
is  not  against  the  public  policy  of  Illinois 
to  authorize  investments  in  securities  out- 
side of  the  state.  If,  without  express  au- 
thority in  the  trust  instrument,  a  trustee 
may,  under  this  statute,  invest  in  real  es- 
tate mortgages  in  other  states,  it  can 
hardly  be  argued  that  the  public  policy 
of  the  state  prohibits  trustees  from  mak- 
ing investments  in  real  estate  in  other 
states.  A  further  argument  in  favor  of 
the  investment  of  the  funds  in  landf  in 
other  states  can  fairly  be  based  on  the  fact 
that  the  testator,  himself  a  man  of  un- 
doubted business  sagacity  and  foresight, 
invested  his  own  funds  in  that  manner,  and 
such  facts  "might  well  be  taken  into  con- 
sideration by  the  trustees  when  called  to 
exercise  their  own  best  skill  and  discre- 
tion. They  might  reasonably  and  properly 
inquire  and  consider  what  their  testator 
would  do  in  the  circumstances  in  which 
they  were  placed."  Harvard  College  v. 
Amory,  9  Pick.  446.  In  the  case  just  re- 
ferred to,  the  court  held  that  the  trustees 
had  authority  to  invest  money  in  a  dwell- 
ing house  for  a  daughter,  in  North  Caro- 
lina. In  Thayer  v.  Dewey,  385  Mass.  68, 
69  N.  E.  1074,  it  was  held  that  the  rule 
in  that  state  as  to  the  duty  of  trustees  in 
making  investments  was  that  they  should 
act  in  good  faith  in  the  exercise  of  sound 
discretion,  and  the  court  held  that,  even 
though  the  trust   instrument  did  not  give 


the  express  authority,  the  trustees  were 
justified  in  investing  more  than  $200,000 
of  the  trust  funds  in  real  estate  in  Illinois. 
AH  parties  conceded  in  that  case  that,  if 
the  instrument  so  authorized,  an  invest- 
ment could  be  made  in  real  estate  in  an- 
other state. 

It  is  contended  that  the  cases  of  Mc- 
Cullougli  v.  McCullough,  44  N.  J.  Eq.  313, 
14  Atl.  123,  and  Re  Reed,  45  App.  Div. 
196,  61  N.  Y.  Supp.  60,  lay  down  a  con- 
trary rule.  A  later  decision  of  the  highest 
court  of  New  York  in  effect  announces  the 
doctrine  *  that,  in  the  absence  of  statutory 
authority,  uncontrolled  powers  of  invest- 
ment will  not  be  held  to  limit  investments 
to  the  state  where  the  trust  was  created. 
Re  Hall,  164  N.  Y.  196,  58  N.  E.  11.  It 
may  be  conceded  that  the  authorities  are 
not  all  in  harmony  as  to  the  investment 
of  trust  funds  in  states  other  than  where 
the  trustees  reside,  when  not  particularly 
authorized  by  the  trust  instrument.  It 
seems  clear,  however,  that  the  tendency  of 
the  decisions  in  recent  years  is  to  broaden 
the  powers  of  trustees  as  to  such  invest- 
ments. Willis  V.  Braucher,  supra;  Nyce'a 
Estate,  5  Watts  &  S.  254,  40  Am.  Dec. 
498,  and  note.  Recent  legislation  and  de- 
cisions in  Great  Britain  are  less  restric- 
tive as  to  the  locality  for  trust  investments 
than  formerly.  Power  to  invest  in  real  se- 
curities in  England  or  Wales  has  been  held 
to  authorize  such  an  investment  in  Ire- 
land. 17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
455,  and  cases  cited.  Trustees  have  the 
power  to  invest  in  stocks  or  securities  not 
only  of  companies,  incorporated  or  unin- 
corporated,   in    the    United    Kingdom,    but 


rected  his  trustee  to  invest  the  fund  be- 
longing to  the  estate  in  land  in  another 
state,  upon  trust  and  limitations  which 
were  illegal  according  to  the  laws  of  the 
state  of  his  residence,  it  was  held  that  the 
court  could  control  the  investment  of  the 
fund,  but  no  order  of  investment  was  made, 
the  court  recommending  merely  that  an 
amicable  arrangement  be  made  with  the 
trustee  for  the  investment  of  the  fund  in 
property  in  the  state  of  the  testator's  resi- 
dence. 

In  Burrill  v.  Sheil,  2  Barb.  457,  where 
a  New  York  testator  directed  that  the  in- 
vestment of  the  trus1>  fund  should  be  made 
in  England  in  the  joint  names  of  two 
trustees,  who  refused  to  act,  it  was  held 
that  the  court  would  not  allow  the  invest- 
ment of  the  trust  fund  to  fail  for  lack  of 
a  trustee. 

But  even  whei»e  the  will  directs  a  for- 
eign investment,  the  court  will  sometimes 
refuse  to  carry  out  the  direction.  Thus, 
in  Perron^eau  v.  Perronncau,  1  Desauss. 
Eq.  521,  where  the  testator  had  made  his 
will  shortlv  after  the  Revolution,  while  the 
American  government  was  in  an  unsettle4 
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state,  and  directed  that  the  funds  arising 
from  his  estate  be  sent  to  England  and 
there  invested,  and  that  a  certain  annuity 
be  paid  out  of  the  income  with  a  remainder 
over  to  certain  residents  of  South  Caro- 
lina, it  was  held  that,  in  view  of  the  change 
that  had  come  in  the  stability  of  the  Ameri- 
can  government,  it  was  very  likely  that 
the  testator  would  have  altered  the  disposi- 
tion, and,  therefore,  the  whole  of  the  fund 
would  not  be  permitted  to  be  removed  to 
England,  but  only  so  much  as  would  pro- 
duce the  annuity  provided  for,  and  the 
balance  would  be  kept  within  the  juris- 
diction of  the  court. 

In  Re  Snyder,  136  N.  Y.  Supp.  670,  where 
there  was  a  direction  in  the  will  to  invest 
in  the  erection  of  cottages  in  another  state, 
and  a  provision  for  the  management  of 
the  same,  and  where  the  estate  was  small, 
the  court  held  that,  a  loss  of  the  trust 
estate  being  likely  to  result  from  the  in- 
vestment directed  by  the  testator,  the 
trustee  would  be  directed  to  invest  other- 
wise than  as  the  will  directed,  and  within 
the  jurisdiction  of  the  court.      W.  A.  E. 
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also  of  companies  formed  or  registered  out- 
side. Tennant  v.  Stanley,  75  L.  J.  Ch.  N. 
S.  56  [1906]  1  Ch.  131,  93  L.  T.  N.  S.  661, 
54  Week.  Rep.  103.  See  also  Rayner  v. 
Rayner,  73  L.  J.  Ch.  N.  S.  Ill  [1904]  1  Ch. 
176,  52  Week.  Rep.  273,  89  L.  T.  N.  S.  681; 
Ovey  V.  Ovey  [1900]  2  Ch.  524,  69  L.  J. 
Ch.  N.  S.  804,  49  Week.  Rep.  45,  83  L.  T. 
N.  S.  311.  That  the  testator  intended  the 
trustees  to  have  the  power  to  make  invest- 
ments in  other  states  appears  clear,  not 
only  from  the  hroad  powers  given  to  them 
in  the  will  as  well  as  from  the  fact  that 
he  had  made  such  investments  himself, 
but  also  in  that  he  expressly  directs  that, 
if  the  provisions  of  the  will  relating  to  his 
investments  in  real  property  in  other  states 
conflict  with  the  laws  of  such  other  States, 
then  such  real  estate  should  be  sold.  The 
conclusion  is  obvious  that  otherwise  he 
intended  such  real  estate  to  be  retained  as 
an  investment,  if  the  trustees  so  desired. 

The  argument  that  the  findings  of  the 
decree  would  extend  the  field  of  invest- 
ments beyond  the  United  States  is  not 
sound.  The  public  policy  of  our  state,  as 
shown  by  the  statute  in  question,  only 
allows  investments  in  states  of  the  Union. 
It  does  not  extend  to  investments  in  for- 
eign   countries. 

It  is  further  contended  that  the  decree 
of  the  circuit  court  is  wrong  in  authorizing 
the  trustees  to  acquire  and  pay  for  their 
pro  rata  share  of  any  increase  of  capital 
stock  offered  to  them  by  the  corporation 
at  less  than  market  value  by  reason  of  their 
ownership  of  shares  of  stock  which  belonged 
to  Marshall  Field  at  his  death,  or  which 
came  to  them  by  reason  of  their  owner- 
ship of  stock  belonging  to  Marshall  Field 
at  his  death.  We  think  the  findings  of  the 
decree  in  this  regard  are  clearly  within 
the  authority  granted  by  the  will.  More- 
over, the  statute  referred  to  provides  that 
"any  trustee  may  continue  to  hold  any  in- 
vestment received  by  him  under  the  trust, 
or  any  increase  thereof."  This  plainly 
includes,  under  the  words  "any  increase 
thereof,"  such  an  investment  as  is  above 
referred  to. 

In  the  management  and  investment  of 
trust  property  the  will  provides  that  the 
trustees  shall  have  regard  for  the  certainty 
of  the  income  rather  than  the  amount,  and 
this  is  the  general  rule.  The  law  does  not 
give  trustees  the  same  freedom  of  choice  in 
investments  that  may  be  exercised  by  pru- 
dent business  men  in  their  own  affairs.  It 
permits  the  trustee  to  assume  no  riska  in 
his  investment  other  than  those  that  are 
inseparable  from  every  species  of  property. 
"Abstilute  freedom  from  risk  is  impossible. 
The  most  stable  forms  of  property  may  lose 
their  value;  lands  may  depreciate;  oven* 
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nations  may  become  bankrupt.  From  these 
risks  which  inhere  in  every  kind  of  owner- 
ship the  law  does  not  pretend  to  save  the 
beneficiary,  but  from  risks  growing  out  of 
the  uncertainty  of  speculative  investments 
the  law  does  protect  him  by  making  the 
trustee  personally  responsible  for  all  trust 
funds  invested  by  him  in  such  a  manner," 
unless  upon  the  express  direction  in  the 
instrument  creating  the  trust,  or  statutory 
permission.    3  Pom.  Eq.  Jur.  3d  ed.  §  1074. 

The  trustees  must  always  and  ever,  in 
exercising  their  powers,  act  in  the  utmost 
good  faith  and  with  sound  judgment  and 
prudence. 

It  is  apparent  from  the  entire  will  that 
the  testator  had  great  confidence  in  the 
ability  and  integrity  of  the  trustees  selected 
by  him  to  manage  his  estate.  He  invested 
them  with  broad  discretionary  powers. 
They  were  charged  with  the  investment  of 
large  funds.  Their  task  is  a  great  and  re- 
sponsible one.  It  was  clearly  the  intention 
of  the  testator  to  permit  them  to  invest 
the  funds  in  accordance  with  the  findings 
of  the  decree. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 


IOWA  SUPREME  COURT. 

UNITED    STATES   FIDELITY   &   GUAR- 
ANTY COMPANY,  Appt., 
v. 

CORNING  STATE  SAVINGS  BANK  et  aL 

(164  Iowa,  688,  134  N.  W.  857.) 

Bank  —  Insolvency  —  liability  of  direct- 
ors. 

Directors  of  a  bank  are  not  personally  lia- 
ble directly  to  depositors  for  the  loss  of 
deposit  accounts  through  the  insolvency  of 
the  bank  due  to  their  negligence. 

(March  5,  1912.) 

yote,  —  LiahiUty  of  directors  directly  to 
creditors  of  the  corporation,  suing  in 
their  oxvn  right,  for  negligence  or  oth- 
er breach  of  duty  owed  primarily  to 
the  corporation. 

Assuming  such  negligence  or  other  breach 
of  duty  on  the  part  of  the  directors  as 
would  render  them  personally  liable  at 
the  suit  of  the  corporation  or  anyone  suing 
in  its  right,  may  a  creditor  maintain  a 
suit  against  them,  not  in  the  right  of  the 
corporation,  but  in  his  own  right,  on  the 
theory  that  the  ultimate  consequence  was 
a  loss  to  him?  The  scope  of  this  note  is 
limited  to  cases  involving  the  question 
here  stated.  Cases  of  a  creditor  or  credit- 
ors suing  in  the  right  of  the  corporation 
are  excluded,  as  are  also  cases  where  the 
acts    complained    of    constituted    a    direct 
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APPEAL  by  plaintiff  from  a  judgment  of 
th<«  District  Court  for  Adams  County  in 
defendants'  favor  in  an  action  brought  to 
bold  the  directors  of  the  defendant  bank 
personally  liable  for  losses  which  plaintiff 
had  sustained  as  surety,  because  of  loss  of 
funds  deposited  in  the  bank.    Affirmed. 

Statement  by  Sherwin,  J.: 

This  action  Was  brought  in  equity  to  re- 
cover from  the  directors  of  the  Corning 
State  Savings  Bank  the  losses  alleged  to 
have  been  sustained  by  the  plaintiff  as  sure- 
ty for  F.  L.  La  Rue,  as  administrator  of  two 
estates;  the  petition  alleging  that  he  had  de- 
posited the  funds  of  said  estates  in  the  Cor- 
ning State  Savings  Bank,  which  he  himself 
had  rendered  insolvent  by  his  criminal  and  > 


illegal  acts,  while  acting  as  president  and 
manager  of  said  bank.  In  the  third  count 
of  the  petition,  plaintiff  alleged  that  it  had 
become  surety  for  said  bank  upon  its  bond 
to  the  county  treasurer,  given  to  secure 
county  deposits  in  said  bank;  that  certain 
county  funds  were  on  deposit  in  the  bank  at 
the  time  of  its  failure;  and  that  plaintiff 
had  been  compelled  to  repay  said  sum.  The 
petition  also  alleged  that  the  amount  of  all 
of  said  deposits  of  estate  and  county  funds 
had  been  allowed  as  claims  against  the  es- 
tate in  the  hands  of  the  receiver  of  the  bank, 
and  that  certain  dividends  had  been  paid 
thereon.  It  was  further  alleged  by  plaintiff 
that  it  had  paid  its  liability  to  the  estates 
and  to  the  county,  and  had  taken  an  assign- 
ment ^f  their  claims  against  the  bank  or  its 


wrong  to  the  creditor,  and  not  to  the 
corporation;  though  some  of  this  kind  are 
alluded  to  for  the  purpose  of  drawing  the 
distinction.  It  is  obvious  that  the  scope 
of  the  note  excludes  the  question  which 
goes  to  the  merits,  whether  or  not  the 
directors  have  in  law  or  fact  been  guilty 
of  breach  of  duty  which  would  render 
them  liable  in  an  action  properly  brought. 
On  that  question  of  substantive  law,  see 
note  to  Bosworth  v.  Allen,  55  L.R.A.  751; 
and  with  respect  to  bank  directors,  see 
also  note  to  Greenfield  Sav.  Bank  v.  Aber- 
crombie,  39  L.R.A.(N.S.)    173. 

Suits  in  equity. 

A  general  rule  that  a  suit  in  equity 
can  be  maintained  only  where  the  creditor 
or  creditors  suing  have  suffered  an  in- 
jury not  common  to  other  creditors  might 
be  deduced  from  the  holding  in  the  various 
cases  on  the  subject. 

The  holding  in  United  States  FinELiTY 
&  G.  Co.  V.  Corning  State  Sav.  Bank,  on 
the  facts  of  the  case,  is  not  inconsistent 
with  this  rule,  though  the  court  seems  to 
intimate  that  the  creditor  could  maintain 
an  action  in  his  own  right  only  in  case 
of  deceit,  and  that  in  such  case  the  action 
must  be  at  law,  and  not  in  equity.  The 
proposition  that  an  action  at  law  is  ordi- 
narily the  proper  remedy  where  the  injury 
was  caused  by  deceit  is  fully  sustained  by 
the  authorities  (see  "Actions  at  Law,** 
infra),  but  the  statement  that  no  action 
of  any  kind  can  be  maintained  unless 
founded  upon  deceit  should  be  limited  to 
cases  where  the  injury  was  common  to 
other  creditors. 

On  general  principles  it  would  seem 
that  where  the  right  of  action  is  not  found- 
ed upon  deceit,  the  suit  should  be  in  equity, 
for  the  reason  that  the  court  must  exer- 
cise equitable  powers  in  holding  directors 
liable  as  trustees  to  persons  with  whom, 
as  in  the  cases  falling  within  the  scope 
of  this  note,  there  was  no  direct  contrac- 
tual relation.  As  a  matter  of  fact,  how- 
ever, actions  at  law  have  been  maintained 
where  no  deceit  was  alleged  (see  "Actions 
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at  law,"  infra),  but  in  some  jurisdictions 
law  courts  exercise  equitable  powers. 

It  was  said  in  Penn  Bank  v.  Hopkins, 
111  Pa.  328,  56  Am.  Rep.  266,  2  Atl.  83, 
that  one  creditor  alone  could  not  have 
maintained  the  action,  unless  there  was 
some  special  damage  to  him  not  common 
to  other  creditors;  but  this  did  not  amount 
to  a  holding,  for  the  reason  that  the  ques- 
tion was  not  directly  before  the  court; 
all  the  creditors  had  sued  apparently  in 
the  right  of  the  insolvent  corporation. 

As  to  national  banks,  U.  S.  Rev.  Stat. 
§§  5234  and  5239,  U.  S.  Gomp.  Stat.  1901, 
pp.  3507,  3515,  making  the  directors  liable 
to  the  receiver,  and  providing  that  he  or 
the  comptroller  may  bring  actions  against 
them  to  recover  the  assets  of  the  corpora- 
tion, are  exclusive,  and  by  implication  take 
away  any  right  that  a  single  creditor  might 
have  had  to  invoke  the  extraordinary  power 
of  equity  to  allow  him  to  sue  one  with 
whom  he  has  no  privity  of  contract.  Na- 
tional  Exch.   Bank  v.  Peters,  44   Fed.   13. 

But  see  Prescott  v.  Haughey,  infra,  for 
the  rule  in  actions  at  law  against  direct- 
ors of  national  banks  for  deceit. 

A  creditor  of  a  national  bank  cannot 
maintain  an  action  against  the  director 
for  misfeasance  and  mismanagement  of  its 
affairs,  even  under  the  act  of  Congress 
mining  them  liable,  for  such  liability  is 
an  asset  of  the  corporate  estate  for  the 
benefit  of  all  the  creditors  when  the  bank 
is  insolvent;  hence  the  receiver  is  the 
only  proper  party  to  bring  the  action. 
Bailey  v.  Mosher,  11  C.  C.  A.  304,  27 
U.  S.  App.  339,  63  Fed.  48Q. 

But  in  Solomon  v.  Bates,  infra,  the  court 
states  this  rule  as  to  national  banks,  and 
says  that  it  is  not  applicable  to  state 
banks.  As  to  general  liability  of  bank 
directors,  see  note  in  39  L.R.A.(N.S.)    173. 

In  Branch-  v.  Roberts,  -50  Barb.  435,  34 
How.  Pr.  183,  holders  of  bills  issued  by  a 
bank  in  Georgia  had  brought  an  action 
against  a  director  of  the  corporation,  to 
recover  damages  for  his  misconduct  as 
director.  The  court  sustained  demurrers 
to  the  complaint,  simply  stating  the  rule 
that  a  stockholder  cannot  sue  directors  for 
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receiver.  The  plaintiff  asked  that  said 
claims  be  declared  to  be  deposits  in  the 
bank;  that  plaintiff  be  subrogated  thereto; 
tbat  plaintiff  have  personal  judgment 
against  the  defendant  directors  for  said  sev- 
eral amounts;  and  that  the  defendants  be 
required  to  make  an  accounting  of  the  prop- 
erty of  the  bank  and  the  dividends  declared. 
The  receiver  answered,  admitting  that  the 
claims  set  out  in  the  petition  had  been 
allowed  as  deposits  against  the  estate  in  his 
hands  in  favor  of  the  parties  originally  en- 
titled thereto;  that  said  claims  had  been 
assigned  to  the  plaintiff;  and  that  he  had 
notice  thereof,  and  had  paid  and  would  pay 
to  the  plaintiff  any  and  all  dividends  which 
miglit  be  declared  thereon.  On  motion  of 
defendants  Turner  and  Reese,  the  action  was 


transferred  to  the  law  docket,  on  the  theory 
that  the  plaintiff  was  seeking  to  recover  for 
itself  alone,  and  not  for  the  benefit  of  the 
estate.  Turner  and  Reese  thereafter  filed  a 
motion  to  strike  certain  parts  of  the  peti- 
tion, which  raised  the  question  of  the  lia- 
bility of  the  director  for  negligence  only, 
and  this  was  sustained.  Still  later,  Turner 
and  Reese  demurred  to  counts  1  and  2  of  the 
petition,  on  the  ground  that  the  petition 
showed  upon  its  face  that  the  deposits  were 
made  by  La  Rue  as  administrator,  and  that 
he  was  the  man  who  knowingly  caused  the 
insolvency  of  the  bank  and  the  losses  to  the 
plaintiff  in  consequence  thereof;  that  plain- 
tiff stood  in  La  Rue's  shoes,  and  could  only 
recover  by  showing  that  he  had  been  de- 
ceived and  induced  to  make  the  deposits,  bc- 


damages  on  the  ground  that  his  stock  was 
made  valueless  by  the  misconduct  of  the 
directors,  and  added:  ''If  a  stockholder 
cannot  maintain  such  an  action,  a  creditor 
certainly  cannot  do  so." 

It  was  held  in  Hutchinson  v.  Bidwell, 
24  Or.  219,  33  Pac.  560,  that  where  the 
directors  of  an  insolvent  corporation  leased 
from  it  its  flouring  mill,  and  were  con- 
ducting the  business  for  their  own  profit, 
wheat  bought  by  them  and  their  flour  in 
.  the  mill  were  not  liable  to  be  sold  on 
execution  by  a  judgment  creditor  of  the 
corporation,  but  in  a  proper  action  they 
could  be  made  to  account  to  all  the  credit- 
ors of  the  corporation  for  the  profits  of 
the   business. 

In  Sehenck  Ghemical  Co.  v.  Industrial 
Advertising  &  Distributing  Co.  66  Misc. 
697,  121  N.  Y.  Supp.  838,  where  a  judg- 
ment creditor  of  a  corporation  whose  judg- 
ment was  founded  upon  a  bill  of  goods 
sold  to  it  sought  to  maintain  a  suit  against 
the  directors,  alleging  that  they  had  re- 
ceived his  goods  in  their  personal  character, 
sold  them,  and  used  the  proceeds  in  the 
corporate  business,  it  was  neld  that,  since 
the  evidence  showed  that  the  directors  had 
acted  in  their  corporate  capacity  through- 
out the  whole  transaction,  thcv  were  not 
personally  liable. 

Directors  who  employ  an.  attorney  to 
wind  up  the  corporation  are  not,  in  the 
absence  of  a  direct  promise,  liable  person- 
ally to  him  or  his  assignee  for  his  fee  for 
the  services  so  rendered.  Drew  v.  Long- 
well,  81  Hun,  144,  1  N.  Y.  Anno.  Cas.  67, 
30  N.  Y.  Supp.  733. 

In  Knower  v.  Haines,  31  Fed.  513,  it 
was  said  that  "no  liability  of  officers  or 
stockholders  of  a  corporation  exists  at 
'Common  law^,  but  only  by  statutes  of  the 
sovereignty  creating  it." 

But  in  United  Soc.  v.  Underwood,  9 
Bush,  609,  15  Am.  Rep.  731,  some  of  the 
oflScials  of  a  bank  had  converted  to  the 
use  of  the  corporation  some  bonds  be- 
longing to  the  plaintiff  left  on  special  de- 
posit, without  tne  actual  knowledge  of  at 
least  some  of  the  directors;  dividends  had 
'  been  declared  bv  the  board  when  they  ought 
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not  to  have  been,  and  as  a  consequence  the 
bank  became  insolvent.  It  was  held  that 
the  depositor  could  maintain  an  action 
in  his  own  name  and  for  his  sole  benefit 
against  all  of  the  directors,  for  the  reason 
that  they  were  guilty  of  gross  negligence 
in  not  discovering  the  conversion  and  in 
declaring  the  dividends.  Although  the 
fact  is  not  mentioned  by  the  court,  it  is 

{)lain   that   the   depositor   here   suffered    a 
OSS  not  common  to  all  the  creditors. 

That  part  of  the  holding  in  United  Soc. 
V.  Underwood,  supra,  placing  liability  upon 
those  directors  who  had  only  constructive 
notice  (such  notice  as  they  would  have  had 
if  they  had  not  been  n^ligent),  has  been 
adversely  criticized  in  a  note  in  13  Am. 
L.  Reg.  N.  S.  218,  and,  in  Zinn  v.  Mendel, 
9  W.  Va.  580,  Judge  Haymond  expresses 
doubt  as  to  its  soundness;  but  the  Under- 
wood Case  was  cited  with  approval  and 
followed,  in  preference  to  Zinn  v.  Men- 
del, in  Delano  y.  Case,  infra,  and  in  Hall 
V.  Henderson,  126  Ala.  449,  61  L.R.A.  621, 
83  Am.  St.  Rep.  53,  28  So.  531,  all  the 
facts  in  the  Underwood  Case  were  stated, 
and  the  holding  approved. 

Where  the  claim  against  the  officers  of 
the  corporation  is  founded  upon  the  alle- 
gation that  the  property  belonging  to  the 
complainant  was  left  with  the  corporation 
for  sale,  was  sold  by  the  officers,  and  the 
proceeds  appropriated  to  the  use  of  the 
corporation,  it  now  being  insolvent,  the 
action  is  properly  brought  by  tlie  creditor 
directly  against  the  directors,  and  neitlier 
the  receiver  nor  the  corporation  should  be 
made  parties  thereto.  yirginia<!!arolina 
Chemical  Co.  v.  Floyd,  158  N.  C.  455,  74 
S.  E.  465. 

Where  the  directors  of  a  turnpike  com- 
pany were  directed  to  turn  over  money  to 
be  collected  on  subscriptions  to  a  judgment 
creditor  of  the  corporation,  the  directions 
being  embodied  in  the  judgment,  they  are 
personally  liable  to  the  judgment  creditor 
for  the  amount  of  the  subscriptions,  which 
by  resolution  they  appropriated  to  the  pay- 
ment of  attorneys*  fees  and  costs,  wnich 
were  corporate  liabilities.  Gray  v.  Overby, 
18  Ky.  L.  Rep.  531,  37  S.  W.  159. 
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lieving  the  bank  to  be  solvent.     This  de-  ^ 
murrer  was  also  sustained,  and  judgment 
was  rendered  on  those  two  counts  for  the  de- 
fendants.   The  plaintiff  appeals  from  all  of 
the  rulings  mentioned. 

Messrs.  James  G.  Bull  and  J.  K.  Ma- 
comber,  for  appellant: 

Directors  of  corporations  are  liable  for 
losses  growing  out  of  their  neglect  and  in- 
attention to  duties  imposed  by  law,  or  by 
charter,  or  by  trust  relation  assumed  by 
them  in  accepting  the  office. 

San  Pedro  Lumber  Co.  v.  Reynolds,  121 
Cal.  74,  63  Pac.  410;  Horn  Silver  Min.  Co. 
V.  Ryan,  42  Minn.  196,  44  N.  W.  56;  Com- 
mercial Bank  v.  Chatfield,  124  Mich.  644,  80 
N.  W.  712,  127  Mich.  407,  86  N.  W.  1015; 
Gerner  v.  Mosher,  68  Neb.  140,  46  L.R.A. 


244,  78  N.  W.  389;  German  Sav.  Bank  v. 
Wulfekuhler,  19  Kan.  80;  Flynn  v.  Third 
Xat.  Bank,  122  Mich.  642,  81  N.  W.  572; 
Delano  v.  Case,  121  111.  247,  2  Am.  St.  Rop. 
81,  12  N.  E.  676;  Penn  Bank  v.  Hopkins,  111 
Pa.  333,  56  Am.  Rep.  2G6,  2  Atl.  83;  Cragie 
v.  Hadlcy,  99  N.  Y.  131,  52  Am.  Rep.  9,  1 
N.  E.  537;  Huntinj^ton  v.  Attrill,  118  N.  Y. 
365,  23  N.  E.  544;  Stuart  v.  Bank  of  Staple- 
hurst,  67  Neb.  569,  78  N.  W.  298;  Arlington 
V.  Peirce,  122  Mass.  270;  Merchants*  Bank 
V.  Rudolf,  5  Neb.  527. 

Messrs.  A.  R.  Wells  and  A.  Ray  Max- 
well for  appellees. 

Sherwln,  J.,  delivered  the  opinion  of  the 
court : 

The  original  order,  transferring  the  case 
to  the  law  side  of  the  docket,  was  made 


It  was  held  in  Vujacich  v.  Southern 
Commercial  Co.  —  Cal.  App.  — ,  132  Pac. 
80,  that  where  the  officers  of  a  corporation 
not  a  bank  appropriated  money  deposited 
with  it  subject  to  the  call  of  the  depositors, 
to  the  use  of  the  corporation,  under  cir- 
cumstances that  practically  amounted  to 
embezzlement,  the  depositors  could  main- 
tain a  suit  directly  against  all  the  direct- 
ors having  either  actual  or  constructive 
knowledge  of  tlie  manner  in  which  the 
fund  was  being  used,  when  there  was  no 
evidence  that  they  tried  in  any  way  to 
prevent  the  wrong. 

In  Solomon  v.  Bates,  118  N.  C.  311,  64 
Am.  St.  Rep.  725,  24  8.  E.  478,  the  court 
quoted  and  applied  the  rule  enunciated  in 
3  Thomp.  Corp.  §§  4132,  4138,  4145,  that 
"for  a  breach  of  duty  to  their  principal, 
the  corporation,  redress  can  only  be  liad 
against  the  directors  by  that  principal,  the 
corporation  (or  its  receiver),  or  by  the 
shareholders,  if  the  corporation  (or  its 
receiver)  refuses  to  sue.  But  for  any 
breach  of  duty  towards  a  stranger  to  the 
company  (as  a  creditor  or  depositor),  such 
stranger  may  have  redress  against  them 
(the  directors),  either  at  law  or  in  equity, 
according  to  the  nature  of  the  injury; 
and  it  will  be  no  defense  that  their  princi- 
pal is  also  liable,"  holding  the  directors 
personally  liable  to  a  depositor  in  their 
insolvent  state  bank,  where  there  was  a 
joinder  of  a  suit  for  plaintiff's  loss  through 
the  gross  negligence  of  the  directors,  with 
an  action  in  tort  charging  them  with  in- 
ducing the  deposit  by  the  publication  of 
false  statements. 

Actions   at  law. 

Actions  brought  by  creditors  of  a  cor- 
poration against  its  directors  for  the  pur- 
pose of  collecting  damages  from  them  as 
individuals,  for  injury  plaintiffs  have  suf- 
fered by  extending  credit  to  the  corpora- 
tion, on  the  ground  that  they  were  induced 
to  do  so  by  the  deceit  or  fraud  of  the 
defendants,  involve  a  line  of  cases  not 
within  the  scope  of  this  note.  A  simple 
<'ase  of  this  sort  is  illustrated  by  Prescott 
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V.  Haughey,  65  Fed.  653,  where  the  direct- 
ors personally  represented  to  the  pro- 
spective creditor  that  the  corporation  was 
in  much  better  financial  condition  than  it 
really  was,  thereby  inducing  him  to  extend 
the  credit.  The  court,  in  holding  the  direct- 
ors liable,  did  not  base  the  holding  upon 
any  privity  of  contract,  or  upon  any  theory 
that  directors  are  trustees  for  creditors, 
but  solely  upon  the  ground  that  one  party 
had,  by  false  representations,  induced  an- 
other to  act  to  his  own  injury  and  loss. 
The  court  says  that  the  corporation  was 
not  injured,  and  had  no  right  of  action 
against  its  directors,  but  the  injured  credit- 
or had. 

No  such  cases  would  be  Jiere  cited  were 
it  not  for  the  fact  that  there  has  been  great 
confusion  among  the  cases,  in  regard  to 
when  an  action  at  law  can  be  maintained. 

There  is  a  line  of  cases  which  apparently 
limits  actions  at  law  by  a  creditor  direct- 
ly against  the  directors,  to  cases  like  Pres- 
cott V.  Haughey,  supra,  where  there  was 
actual  fraud  or  deceit.  There  is  another 
line  of  cases  where  actions  at  law  have 
been  maintained  on  the  theory  that  direct- 
ors are  trustees  of  creditors.  In  the  one 
line  of  cases,  it  is  held  that  no  such  ac- 
tion  at  law  will  lie  upon  an  allegation 
of  mere  nonfeasance  on  the  part  of  the 
directors,  but  that  there  must  be  mis- 
feasance, while  in  the  other  line  of  cases, 
it  is  held  that  they  may  be  liable  for  non- 
feasance as  well  as  for  misfeasance.  For 
citations  showing  this  feature,  see  note  to 
Hart  V.   Evanson,  3  L.R.A.  (N.S.)    438. 

It  may  be  possible  that  in  those  juris- 
dictions where  an  action  at  law  will  lie 
for  nonfeasance,  there  is  not  a  clear  dis- 
tinction maintained 'between  actions  at  law 
and  suits  in  equity.  However  this  may 
be,  the  courts  have  not  made  a  clear  dis- 
tinction. Delano  v.  Case,  infra,  is  a  good 
example.  There  an  action  at  law  was  main- 
tained where  it  would  seem  that  a  suit  to 
invoke  the  extraordinary  powers  of  equity 
would  have  been  the  appropriate  remedy. 
And  see  other  cases  of  the  same  kind 
cited  in  note  in  3  L.R.A.(N.S.)   438. 
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over  three  years  before  this  appeal  was  tak- 
en, and  the  a})pellecs  contend  that  the  rul- 
ing was  waived  by  failing  to  appeal  there- 
from within  six  months.  This  question  is 
argued  only  incidentally  by  the  appellant  in 
connection  witli  its  argument  of  the  vital 
question,  to  wit,  the  liability  of  the  directors 
to  the  plaintiff  for  negligence  alone,  and,  as 
we  deem  the  latter  question  controlling  as 
to  these  directors,  we  shall  give  but  little 
attention  to  the  order  of  transfer.  Tlie  pe- 
tition shows,  and  in  fact  appellant  concedes 
in  argument,  that  its  action  was  brought  in 
its  own  behalf  alone,  and  not  for  the  benefit 
of  the  bank  or  its  other  creditors.  In  our 
present  discu.ssion,  then,  we  are  not  called 
upon  to  and  do  not  deal  with  the  question 
of  the  liability  of  directors  to  the  corpora- 
tion itself  for  a  breach  of  their  duty.     Our 


sole  present  inquiry  is  whether  directors  are 
liable  for  negligence  only  to  a  creditor  of  the 
corporation  suing  in  his  own  right  and  for 
his  sole  benefit,  to  recover  damages  which 
he  has  suffered  through  the  insolvency  of 
the  corporation.  We  are  of  the  opinion  that 
the  great  weight  of  authority  holds  that  di- 
rectors are  not  liable  in  such  an  action  for 
mere  negligence,  unless  liability  is  imposed 
by  statute,  and  that  this  court  has  so  held 
in  effect,  if  not  directly.  Before  going  to  our 
own  cases,  we  give  the  rule  governing  in  the 
absence  of  statute  or  charter  to  the  con 
trary,  as  stated  by  text-books  and  authority 
in  other  jurisdictions. 

In  21  Am.  &  Eng.  Enc.  of  Law,  2d  ed.  880 
881,  it  is  said: 

"In   general. — ^Directors   or   officers   of   8 
corporation  who,  as  such,  commit  frauds  or 


Brown  v.  Orr,  112  Pa.  23J,  3  Atl.  817, 
is  a  case  where  the  court  probably  acted 
upon  the  theory  here  suggested.  A  judg- 
ment had  been  recovered  against  a  mutual 
fire  insurance  company  for  a  loss  under  a 
policy,  and  part  of  the  money  to  pay  it  had 
been  collected  by  assessment  and  paid  into 
the  treasury,  while  the  balance  was, 
tlirough  the  negligence  of  the  directors, 
never  collected.  The  creditor  refused  to 
accept  the  part  collected  unless  she  could 
get  it  all,  whereupon  the  directors  caused 
it  to  be  expended  in  the  corporate  busi- 
ness. An  action  at  law  was  brought 
against  the  directors  to  hold  them  person- 
ally liable,  but  the  court  held  that  such 
an  action  was  not  maintainable,  saying: 
"It  is  clear  that  if  the  defendants,  as 
directors  of  the  corporation,  have  com- 
mitted a  wrong  by  misapplying  the  money 
in  question,  it  is  a  wrong  to  the  corpora- 
tion as  well  as  to  the  plaintiff,  and  in 
order  to  redress  that  wrong,  whatever  the 
form  of  the  proceeding,  the  corporation 
must  be  made  a  party."  According  to  the 
standard  set  but  in  Prescott  v.  Haugliey, 
supra,  the  court  was  justified  in  dismiss- 
ing an  action  at  law  as  soon  as  it  found 
that  there  was  an  injury  to  the  corpora- 
tion, and  the  language  quoted  seems  to 
imply  that  a  bill  in  equity  making  the 
corporation  also  a  defendant  might  have 
been  maintained. 

An  action  on  the  case  at  common  law, 
by  a  depositor  in  a  bank  against  the  direct- 
ors thereof,  for  gross  negligence  in  their 
duties,  will  lie  for  injuries  sustained  by 
him  in  the  loss  of  his  deposit  resulting 
therefrom,  for  directors  are  trustees  for 
depositors  as  well  as  for  stockholders,  hence 
are  bound  to  the  observance  of  ordinary 
care  and  diligence.  Delano  v.  Case,  121 
111.  247,  2  Am.  St.  Bep.  81.  12  X.  V.  076, 
affirming  17  111.  App.  531.  In  this  case  the 
gross  negligence  consisted  in  making  no 
examination  of  the  books  after  being  told 
by  the  president  that  he  suspected  tlie 
cashier,  when  a  slight  examination  would 
have  revealed  the  fact  that  the  suspicions 
were  well  founded;  advertising  the  sound- 
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ness  of  the  bank  when  the  embezzlements 
had  made  it  insolvent,  and  receiving  the 
deposits  thereafter,  when  the  slightest  at- 
tention to  their  duties  would  have  apprised 
them  of  the  fact  that  it  was  insolvent. 

On  the  other  hand,  suits  in  equity  have 
been  maintained  where  a  common-law  ac- 
tion for  deceit  would  seem  to  be  the  more 
appropriate  remedy.  The  three  cases  fol- 
lowing are  examples  of  this: 

In  Lynch  v.  Southern  Min.  Land  &  Lum- 
ber Co?  135  Mo.  App.  672,  117  S.  W.  624, 
it  was  held  that  the  president  and  another 
director  of  a  mining  corporation  were  liable 
to  a  bondholder,  where  the  company  had 
pretended  to  secure  the  bonds  by  executing 
a  mortgage  on  lands  which  it  did  not  own. 
and  issued  a  prospectus  which  contained 
false  and  fraudulent  statements  concerning 
the  value  of  the  company's  property  and 
its  stock,  and  complainant  had  purchased 
the  bonds  relying  upon  the  mortgage  and 
the  false  statements.  The  proceeding  was 
in  equity,  but  was  somewhat  similar  to 
an  action  in  deceit. 

And  from  the  holdings  in  Maisch  v. 
Saving  Fund,  5  Phila.  30,  and  Leffman 
y.  Flanigan,  5  Phila.  165,  it  would  seem 
that  a  suit  in  equity  may  be  maintained 
against  directors  by  those  who  have  been 
deceived  into  extending  credit  to  the  cor- 
poration. 

There  are,  however,  some  cases  where,  al- 
though the  case  before  the  court  was  an 
action  at  law,  the  principles  upon  which 
it  was  decided  preclude  the  theory  that 
it  would  have  been  upheld  in  equity.  See 
Hart  v.  Evanson,  2  L.R.A.(N.S.)  438,  and 
note  thereto. 

It  seems  that  there  is  no  difference  among 
the  cases  on  the  proposition  that  an  action 
at  law  will  lie  where  the  directors  have 
directly  wronged  the  plaintiff  by  false 
representations  or  other  fraud.  The  fol- 
lowing cases  illustrate  this  point,  but  since 
the  point  is  not  within  the  scope  of  this 
note,  the  list  is  not  exhaustive  of  cases 
thereon : 

An  allegation  that  the  directors  of  a 
corporation    entered    into   a   conspiracy    to 
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torts  upon  third  persons,  are  personally  li- 
able therefor,  without  reference  to  whether 
the  corporation  itself  is  liable  or  not.  .  .  . 
Officers  or  directors  of  a  bank  or  other  cor- 
poration, who,  by  false  representations  or 
reports  of  its  financial  condition,  or  false 
prospectuses,  or  the  like,  induce  persons  to 
subscribe  for  stock,  or  to  deposit  money  with 
the  corporation,  or  to  enter  into  contracts  or 
otherwise  to  deal  with  it  on  the  faith  of  such 
false  representations,  are  liable  to  such  per- 
sons for  any  loss  or  injury  occasioned  there- 
by. The  liability  in  such  case  is  founded  on 
the  tort,  and  does  not  depend  upon  any 
privity  of  contract  between  the  parties.  But 
in  order  to  hold  an  officer  or  director  liable 
for  false  representations,  it  must  be  shown 
that  he  himself  made,  or  was  personally  im- 


plicated in  making  or  holding  out,  such  rep- 
resentations, and  that  thev  were  made  bv 
him  with  knowledge  of  their  falsity,  or  that 
he  represented  them  to  be  true  of  his  own 
knowledge,  when  in  fact  he  had  no  such 
knowledge.  Moreover,  it  has  been  held  that 
the  representations  must  have  been  made 
with  intent  to  deceive,  and  that  the  plaintiff 
must  have  been  deceived  by  them,  and  must 
have  relied  and  acted  upon  them. 

"In  general. — Officers,  directors,  and 
agents  of  a  corporation  are  not  ordinarily 
liable  for  the  corporate  debts.  As  a  general 
rule,  officers  and  directors  of  a  corporation 
are  not  trustees  of  the  corporate  creditors, 
and  are  not  liable  to  them  for  negligence  or 
mismanagement  of  the  company's  business, 
resulting  in  its  insolvency,  unless  made  so 


conceal  the  true  facts  as  to  the  business 
methods  and  financial  conditions  of  the 
bank,  and  to  make  fraudulent  representa- 
tions as  to  such  matters,  issued  circulars 
in  furtherance  of  the  conspiracy,  inducing 
the  public  to  make  deposits  with  tlie  corpo- 
ration, and  existing  depositors  to  allow 
their  deposits  to  remain  with  it,  and  that 
complainant  and  his  assignors  were  de- 
ceived thereby,  and,  relying  upon  the  truth 
of  the  statements,  deposited  their  money 
with  the  corporation,  and  did  not  withdraw 
it  until  the  corporation  openly  confessed 
its  insolvency, — is  sufficient  upon  which 
to  maintain  an  action  for  deceit  against 
the  directors.  Warner  v.  James,  88  App. 
Div.  567,  85  N.  Y.  Supp.  153. 

Directors  of  a  corporation  who  have 
printed  on  the  corporate  bonds  the  state- 
ment that  they  are  first  mortgage  bonds, 
knowing  the  statement  to  be  false,  and 
placed  the  bonds  in  the  hands  of  an  agent 
for  sale  to  the  public,  were  held  in  Clark 
v.  Edgar,  84  Mo.  106,  54  Am.  Rep.  84, 
liable  to  one  who,  relying  upon  the  state- 
ment and  other  false  representations  made 
verbally  by  the  agent,  purchases  the  bonds, 
the  corporation  becoming  insolvent  and  un- 
able to  redeem  the  bonds. 

Where  a  corporation  has  publicly  sold 
bonds,  covenanting  that  they  are  secured 
by  a  mortgage  covering  47,000  acres  of 
land,  thereby  inducing  the  public  to  pur- 
chase, but  as  a  fact  the  mortgage  covered 
only  735  acres,  a  holder  purchasing  upon 
the  faith  of  the  representation  may  main- 
tain an  action  against  the  individual  direct- 
ors for  fraud,  and  where  he  brings  the 
action  on  behalf  of.  all  the  holders  of  such 
bonds,  equity  will  have  jurisdiction  in 
order  to  prevent  a  multiplicity  of  suits. 
Slater  Trust  Co.  v.  Randolph-Macon  Coal 
Co.  166  Fed.   171. 

And  in  Bank  of  Atchison  County  v. 
Byers,  139  Mo.  627,  41  S.  W.  325,  it  was 
held  that  an  action  in  deceit  is  maintain- 
able against  the  directors  of  a  corporation 
that  issued  bonds  secured  by  a  second  mort- 
gage, the  directors  causing  to  be  printed 
upon  the  bonds  words  to  the  effect  that 
they  were  secured  by  a  first  mortgage,  and 
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the  complainant  having  been  induced  to 
buy  the  bonds  in  its  regular  course  of  busi- 
ness, relying  upon  the  printed  statement 
that  they  were  first  mortgage  bonds. 

Directors  of  an  insolvent  insurance  com- 
pany who,  by  false  statements  as  to  its 
financial  condition,  induce  one  to  insure 
with  the  corporation,  may  be  liable  in  an 
action  for  deceit  directly  to  the  insured 
for  his  loss  sustained  under  tht?  policy. 
Want  of  privity  between  the  parties  is  no 
defense,  since  the  action  is  not  based  upon 
the  contract,  but  upon  the  fraud  of  <!e- 
fendants  in  inducing  the  making  of  the 
contract.  Salmon  v.  Richardson,  30  Conn. 
360,  79  Am.  Dec.  255. 

Where  one  who  is  an  officer  and  a  stock- 
holder in  a  corporation,  knowing  the  cor- 
poration to  be  insolvent,  accepts  trust  funds 
from  a  trustee  and  uses  them  in  the  busi- 
ness of  the  corporation,  he  is  liable  for  the 
amount  thereof  to  the  beneficiaries  of  the 
trust,  even  though  he  is  guilty  of  no  fraud 
other  than  is  implied  bv  his  acts.  Ander- 
son V.  Daley,  38  App.  !Div.  505.  56  N.  Y. 
J^upp.  511,  affirmed  in  159  N.  Y.  146,  53 
N.  E.  753. 

On  personal  liability  of  officers  for  the 
fraud  of  the  corporation,  see  note  to  Nun- 
nelly  V.  Southern  Iron  Co.  28  L.R.A.  421. 

As  to  actions  for  deceit  against  directors, 
based  upon  false  reports  made  to  public 
officers  under  statutorv  requirements,  see 
note  to  Webb  v.  Rockefeller,  6  L.R.A.{N.S.) 
872. 

Where  a  director  or  the  directors  of  a 
corporation  are  guilty  of  fraud  that  does 
not  injure  it,  such  as  falsely  representing 
its  financial  condition  to  be  better  than 
it  is,  and  a  third  party,  relying  upon  the 
truth  of  the  representation,  ext<^nds  credit 
to  the  corporation,  neither  the  corporation 
nor  its  receiver  can  maintain  an  action, 
but  the  defrauded  and  injured  creditor  can 
do  so.     Prescott  v.  Ilaughey,  65   Fed.  653. 

Did  the  actions  of  which  complaint  is 
made  cause  a  direct  injury  to  the  creditor, 
or  was  his  injury  consequent  upon  cor- 
porate injuries  resulting  from  the  actions? 
If  the  creditor's  injury  was  a  result  of  cor- 
porate   injury,    some    courts   hold    that   no 
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by  charter  or  statute.  But  officers  and  di- 
rectors may  be  held  liable  to  corporate  cred- 
itors for  fraudulently  diverting  or  misapply- 
ing the  corporate  assets  so  as  to  defraud 
such  creditors." 

In  15  Enc.  PI.  &  Pr.,  the  same  rule  is 
given,  and  it  is  said,  relative  to  the  remedy 
(page.68) :  "If  the  demand  of  the  creditor 
is  based  on  misrepresentations  of  the  latter 
[director),  the  remedy  of  the  creditor  is  iu 
a  court  of  law  by  an  action  for  damages 
resulting  from  such  misrepresentations." 

In  10  Cyc.  824,  it  is  said:  "Directors, 
like  other  agents,  are  liable  to  their  princi- 
pal, the  corporation,  or  its  legal  represent- 
ative, for  nonfeasance,  or  for  the  nonex- 
ecution  of  the  duties  of  their  agency.  They 
^re  also  liable  to  strangers  for  misfeasance 


I  or  positive  wrong,  and  they  may  be  so  liable 
jointly  witli  the  corporation.  .  .  .  The 
directors  of  a  corporation  arc  not  in  general, 
in  the  absence  of  statutes  making  a  different 
rule,  liable  to  creditors  of  the  corporation 
for  squandering  the  assets  through  breaches 
of  their  trust,  since  this  is  regarded  as  non- 
feasance and  primarily  as  a  wrong  to  the 
corporation  merely." 

In  2  Purdy's  Beach  on  Private  Corpora- 
lions,  §  766,  the  rule  is  also  stated  as  fol- 
lows: "An  agent  is  personally  liable  to 
third  persons  for  his  own  misfeasances  and 
positive  wrongs;  but  he  is  not,  in  general, 
liable  to  them  for  mere  nonfeasance  or 
omissions  of  duty  in  the  course  of  his 
employment.  His  liability,  in  these 
cases,    is    solely    to    his    principal;    there 


action  in  deceit  at  law  can  be  maintained 
by  him.  Smith  v.  Hurd,  12  Met.  371,  46 
.km.  Dec.  690;  Abbott  v.  Merriam,  8  Cush. 
588;  and  Clark  v.  Lawrence,  Brunner,  Col. 
Cas.  631,  Fed.  Cas.  No.  2,827,  are  particu- 
larly in  point.  This,  of  course,  is  not 
equivalent  to  holding  that  no  suit  in  equity 
could  be  maintained  by  him  in  case  he 
suffered  loss  and  common  to  other  creditors. 

It  was  held  in  Priest  v.  White,  89  Mo. 
609,  1  S.  W.  361,  that  a  creditor  of  a  cor- 
poration has  no  right  of  action  at  law 
for  deceit,  against  the  directors  of  the  cor- 
poration, based  upon  the  allegation  that 
they  had  turned  in  property  to  the  cor- 
poration at  an  exorbitant  valuation  in  ex- 
change for  capital  stock,  for  the  wrong  al- 
leged was  against  the  corporation,  and 
not   against   its   future   creditors. 

But  in  Hauser  v.  Tate,  86  N.  C.  81,  39 
Am.  Rep.  689,  it  was  held  that  the  liability 
of  the  president  and  directors  of  a  spurious 
bank,  to  the  creditors  thereof,  is  direct  and 
original,  where  they  have,  by  fraudulent 
representations,  induced  the  creditor  tg 
place  faith  in  the  bank  and  act  upon  that 
faith  to  his  injury  and  loss. 

In  Townsend  v.  Williams,  117  N.  C.  330, 
5!3  S.  E.  461,  the  vice  president  and  director 
of  a  bank  had,  when  the  bank  was  insol- 
ventj  induced  a  dejwsitor  to  allow  his  de- 
posit to  remain  in  the  bank  by  assuring 
tiim  of  the  sound  financial  condition  of  the 
bank,  and  the  court  held,  that,  while  the 
directors  were  not  insurers  of  creditors,  yet 
they  were  trustees,  and  liable  as  such  for 
losses  attributable  to  their  bad  faith,  mis- 
conduct, or  want  of  care. 

It  is  the  duty  of  directors  of  a  state 
bank  to  know  that  a  statement  published 
by  them  concerning  the  financial  condition 
of  the  bank  is  true,  and  when  false  state- 
ments are  published  by  them,  it  is  not  essen- 
tial, in  an  action  for  deceit,  to  allege  that 
they  knew  the  statements  to  be  false.  Solo- 
mon v.  Bates,  118  N.  C.  311,  54  Am.  St. 
Rep.  725,  24  S.  E.  478;  Scale  v.  Baker,  70 
Tex.  283,  8  Am.  St.  Rep.  592,  7  S.  W.  742. 

But  an  action  in  deceit  wil  not  lie 
against  the  directors  of  a  corporation  in 
favor  of  a  bondholder,  for  misrepresenta- 
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tions  made  by  them  whereby  he  was  in- 
duced to  purchase  the  bonds,  if  it  be  shown 
that  they  acted  in  good  faith,  using  every 
precaution  and  relying  upon  advice  of  coun- 
sel in  making  the  representation.  Lane  v. 
Fenn,  65  Misc.  336,  120  N.  Y.  Supp.  237. 

And  the  same  principles  were  applied  in 
Arthur  y.  Griswold,  55  N.  Y.  400,  7  Mor. 
Min.  Rep.  46,  where  a  fraudulent  prospec- 
tus had  been  published,  a  company  organ- 
ized, and  a  few  months  later  a  certificate 
of  some  shares  of  stock  was  Issued  to  de- 
fendant, and  he  was  elected  trustee,  at- 
tended a  few  meetings  as  such,  and  allowed 
his  name  to  be  published  as  trustee.  An 
attempt  by  one  who  loaned  money  to  the 
corporation  later  was  made  to  hold  him 
liable  in  an  action  for  deceit  for  the  amount 
of  the  loan,  but  the  court  held  that  he 
was  not  so  liable  in  the  absence  of  a  show- 
ing that  he  knew  the  false  and  fraudulent 
character  of  the  prospectus,  and  permitted 
the  use  of  his  name  for  the  purpose  of  de- 
ceiving the  public,  and  the  further  show- 
ing that  the  plaintiff  was  actually  deceived 
by  defendant's  actions,  and,  relying  there- 
on, had  made  the  loan. 

A  depositor  in  a  bank,  upon  hearing 
rumors  affecting  the  financial  condition  of 
the  bank,  went  to  one  of  its  directors,  who 
was  also  a  member  of  its  finance  committee, 
told  him  of  the  rumors  and  spoke  of  with- 
drawing the  deposit,  but  allowed  it  to  re- 
main in  the  bank  because  the  director 
said:  "It  can't  be  so  unknown  to  me  and 
Mr.  Monks.  We  are  on  the  finance  com- 
mittee. There  can  be  nothing  wrong  with 
that  bank  unknown  to  me  and  Mr.  Monks. 
Don't  believe  any  of  those  false  reports; 
believe  me ;  take  my  word  for  it.  The  bank 
is  good,  paying  6  per  cent, — the  best  in  the 
state.  If  all  that  is  in  Jersey  tells  you 
that  the  bank  is  bad,  don't  believe  it  till 
I  tell  you,". He  also  said  that  there  was 
a  surplus  of  over  $6,000  after  all  dividends 
were  paid.  As  a  matter  of  fact,  the  bank 
was  insolvent  at  the  time,  but  reports  from 
the  president  and  other  transactions  were 
such  as  would  naturally  lead  the  director 
to  believe  all  the  statements  that  he  had 
made.     It  was   held    in    Cowley  v.   Smyth, 
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being  no  privity  between  him  and  out- 
sidei'd.  The  party  injured  must,  in  the 
latter  event,  look  to  the  principal. 
Such  is  the  general  doctrine  of  respon- 
deat superior.  These  familiar  principles, 
applicable  in  the  case  of  positive  torts 
committed  by  servants  and  ordinary  agents, 
must  be  applied  to  the  misfeasances  of  di- 
rectors also.  It  has  never  been  held  that  *the 
actual,  active  perpetration  of  a  wrong  to 
the  rights  of  property  of  another  can  find 
protection  under  the  charter  of  a  corpora- 
tion any  more  than  in  the  command  or  au- 
thority of  a  natural  superior.*  *' 

In  Machen's  Modern  Law^  of  Corporations, 
§  1645,  it  is  said  that  directors,  by  lack  of 
diligence,  are  guilty  of  wrongs  against  the 
corporation  alone. 

Taylor  on  Private  Corporations,  6th  ed. 
§  755,  says  that  directors  are  not  liable  to  a 
third  person  for  fraud  or  other  tortious  act 
of  an  inferior  agent. 

Clark  on  Corporations,  617,  says  that  di- 
rectors are  not  liable  for  torts,  unless  they 
have  personally  taken  part  therein. 

The  weight  of  authority  sustains  the 
views  thus  voiced  by  the  text  writers;  but 
we  shall  not  extend  this  opinion  by  citing 
the  cases  from  other  jurisdictions.  We  come 
now  to  a  consideration  of  our  own  cases  on 
the  subject,  which,  we  think,  are  determina- 
tive of  the  question.  Frost  Mfg.  Co.  v.  Fos- 
ter, 76  Iowa,  535,  41  N.  W.  212,  was  an  ac- 
tion brought  by  the  creditors  of  a  corpora- 
tion against  its  directors,  for  negligent  and 
wilful  mismanagement,  amounting  to  a 
fraud  upon  the  creditors.  Their  acts  were 
held  not  to  be  fraudulent  in  view  of  the  cir- 
cumstances, and  on  the  question  of  negli- 
gence it  was  said:  "It  has  often  been  held 
that  the  assets  of  an  insolvent  corporation 
constitute  a  trust  fund  for  the  payment  of 
its  debts,  and  that  one  having  such  assets  in 
his  hands  is  liable  as  trustee  to  the  credi- 
tors, and  that  is  perhaps,  the  settled 
law  in  this  country;  but  when  the  cor- 
poration  is  solvent,  officers  or  directors 
who     manage     its     business,     while     they 


are  regarded  as  the  agents  of  the  com- 
pany, and  in  some  sense  as  the  trustees 
of  the  stockholders,  are  neither  the 
agents  nor  trustees  of  the  creditors. 
They  are  not  answerable  to  them,  either  for 
the  management  of  the  affairs  of  the  com- 
pany, or  the  disposition  they  may  make  of 
its  property,  unless  made  so  either  by  the 
provisions  of  the  charter  or  some  general 
statute,  neither  of  which  is  claimed  to  exist 
here.  While  the  corporation  is  solvent,  and 
continues  in  business,  the  creditor  has  no  in- 
terest in  or  lien  upon  the  property  by  vir- 
tue of  the  fact  merely  that  he  is  a  creditor. 
.  .  .  In  the  present  case,  no  complaint  is 
made  of  the  disposition  of  the  property 
made  by  the  officers  after  the  insolvency  of 
the  company.  .  .  .  But  the  ground  of  the 
complaint  is  that  by  their  mismanagement 
of  its  affairs  thev  have  reduced  it  to  insol- 
vency.  That  they  are  not  answerable  to  the 
creditors  for  such  mismanagement  is  clear, 
both  upon  principle  and  authority." 

In  War  field  v.  Clark,  118  Iowa,  69,  91  N. 
W.  833,  the  action  was  against  an  officer  of 
the  corporation  for  deceit,  and  it  was  said 
in  considering  an  instruction  on  the  question 
of  negligence:  "This  action  is  founded  on 
active  and  conscious  misrepresentation  as 
to  the  condition  of  the  company,  and  can 
only  be  sustained  by  proof  of  intentional 
fraud.  It  cannot  be  predicated  on  negli- 
gence, however  gross." 

In  Hubbard  v.  W^eare,  79  Iowa,  678,  44  N. 
W.  915,  the  suit  was  in  equity  for  fraud 
and  misrepresentations  as  to  the  condition 
of  the  corporation,  inducing  the  purchase  of 
stock,  and,  while  the  precise  question  now 
before  us  was  not  there  considered,  it  was 
held  that  that  action  could  not  be  main- 
tained without  proof  of  scienter.  And  such 
was  the  holding  in  Boddy  v.  Henry,  113 
Iowa,  462,  53  L.R.A.  769,  85  N.  W.  771,  both 
of  which  cases  lend  support  to  the  conclu- 
sion we  reach  herein. 

In  Williams  v.  Dean,  134  Iowa,  216,  11 
L.R.A. (N.iS.)  410,  111  N.  W.  931,  an  action 
was  brought  against  the  directors  of  a  fair 


46  N.  J.  L.  380,  50  Am.  Rep.  432,  that,  in 
an  action  on  the  case  for  deceit  by  the 
depositor  against  the  director,  it  should  be 
left  to  the  jury  to  decide,  upon  the  evi- 
dence, whether  the  defendant  made  the 
representations  with  a  fraudulent  purpose 
to  deceive,  or  whether  he  made  them  in 
good  faith  and  in  the  honest  belief  that 
they  were  true. 

And  practically  the  same  principle  as  to 
actions  for  deceit  forms  the  basis  of  the 
holding  in  Drake  v.  Grant,  36  Hun,  464. 

Officers  of  a  cemetery  association  are  not 
liable  to  the  holder  of  corporate  bonds  for 
a  misappropriation,  where  they,  acting  in 
good  faith,  but  through  a  mistake  in  law, 
appropriate  the  funds  of  the  corporation  to 
45  UR.A.(N.S.) 


the  payment  of  its  expenses,  which  funds 
should  have  been  applied  upon  the  bonds. 
Seymour  v.  Spring  Forest  Cemetery  Asso.  4 
App.  Div.  359,  38  N.  Y.  Supp.  726^'  affirmed 
in  157  N.  Y.  697,  61  N.  E.  1094. 

The  publication  of  a  false  statement  in  a 
newspaper  and  on  a  depositor's  pass  book, 
"Directors  and  Stockholders  Personally  Re- 
sponsible," by  the  directors  of  a  savings 
bank,  acted  upon  in  good  faith  by  the  de- 
positor, will  make  the  directors  liable  to 
liim  in  an  action  for  deceit;  but  it  does 
not  operate  as  a  contract  between  the  direct- 
ors and  the  depositor  so  as  to  make  them 
liable  on  the  contract.  Westervelt  v.  Dem- 
arest,  46  N.  J.  L.  37,  50  Am.  Rep.  400. 

J.  W.  M. 
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association,  where  the  liability  of  the  cor- 
poration itself  was  not  involved,  and  we 
said:  "We  have  yet  to  determine  the  lia- 
bility of  the  defendants,  who  are  the  offi- 
cers and  directors  of  the  society.  The  action 
sounds  in  tort,  and  is  manifestly  for  tres- 
pass, or,  perhaps,  trespass  on  the  case.  De- 
fendants were,  of  course,  agents  of  the  so- 
ciety. They  were  not  the  society  itself,  but 
were  acting  purely  in  a  representative  char- 
acter. If  liable  at  all,  it  is  because  of  what 
they  did.  If  they  were  guilty  of  some  mis- 
feasance or  trespass,  as  distinguished  from 
mere  nonfeasance,  then  they  were  and  are 
liable,  and  they  cannot  shield  themselves  by 
saying  that  they  were  acting  as  agents  for 
the  society.  And  in  this  connection  it  is  en- 
tirely immaterial  whether  their  acts  were 
ultra  vires  or  within  the  scope  of  their  au- 
thority. No  one  is  permitted  to  say,  in  an 
action  against  him  for  trespass  or  for  mis- 
feasance, that  he  was  acting  as  an  agent  in 
doing  the  matters  complained  of,  and  is 
therefore  not  liable.  Nor  is  his  liabilitv  to 
be  measured  by  the  extent  of  the  authority 
conferred  upon  him.  On  the  other  hand,  no 
agent  is  liable  to  a  stranger  simply  for  non- 
feasance; that  is  to  say,  for  failure  to  do 
.  some  act  which  his  principal  commits  to  his 
care." 

While  some  of  our  own  cited  cases  do  not 
treat  fully  the  question  under  present  con- 
sideration, they  all  lend  more  or  less  support 
to  our  conclusion,  because  they  recognize  the 
rule  that  we  here  announce.  The  appellant 
does  not  claim  that  liability  for  negligence 
is  imposed  on  the  directors  by  the  statute, 
but  bases  its  claim  on  general  principles. 
Nor  do  we  know  of  any  statute  which  cre- 
ates liability  for  negligence  only.  Under  the 
statute,  directors  and  officers  arc  liable  for 
wilful  wrongs  only,  and  in  actions  under 
§§  1620  and  1621,  we  have  always  held  that 
there  can  be  no  recovery,  except  upon  the 
ground  of  deceit,  with  scienter  proven.  Hoflf- 
man  v.  Dickey,  54  Iowa,  135,  6  N.  W.  174; 
Frost  Mfg.  Co.  v.  Foster,  76  Iowa,  535,  41  N. 
W.  212;  Hubbard  v.  W'eare,  79  Iowa,  678,  44 
N.  W.  915;  Swartley  v.  Oak  Leaf  Creamery 
Co.  135  Iowa,  573,  113  N.  W.  496. 

And  in  the  last  case  cited,  it  was  express- 
ly held  that,  as  only  a  money  judgment  was 
demanded  against  the  defendants,  the  action 
was  purely  legal,'  and  should  be  prosecuted 
on  the  law  side  of  the  calendar,  and  we 
think  the  holding  determinative  of  the  pres- 
ent question  of  transfer  to  the  law  docket. 
Our  conclusion  is  that,  where  a  creditor  of  a 
corporation  sues  in  his  own  personal  right  to 
recover  from  a  director  losses  which  he  has 
sustained  by  extending  credit  to  the  corpora- 
tion, his  action  must  be  founded  on  deceit, 
and  not  upon  negligence,  and  that  it  must 
ordinarily  be  brought  at  law,  and  not  in 
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equity.  It  was  alleged  that  La  Rue  made 
the  deposits  as  administrator  of  the  two  es- 
tates, referred  to  in  counts  1  and  2  of  the 
petition,  and  that  he  wrecked  the  bank  by 
his  own  criminal  acts.  If  this  be  true,  we 
do  not  see  upon  what  theory  of  the  law 
it  can  be  said  that  the  plaintiff  suffered 
loss  by  the  false  and  fraudulent  representa- 
tions of  the  defendant  directors.  It  was  not 
alleged  that  they  were  active  in  the  man- 
agement of  the  bank.  On  the  contrary,  it 
was  averred  that  La  Rue  was  the  manager 
of  and  knew  and  was  responsible  for  the 
bank's  insolvent  condition  when  he  made  the 
deposits,  and  that  the  defendant  directors 
were  liable  for  negligence  in  not  knowing  of 
such  condition.  Surely  a  legal  fiction  can- 
not be  built  up  that  La  Rue  the  banker  and 
La  Rue  the  administrator  were  separate  and 
distinct  personalities,  and  on  the  strength 
thereof  say  that  La  Rue  was  misled  by  any 
negligent  or  affirmative  act  of  the  directors. 
We  are  of  the  opinion,  therefore,  that  the 
demurrer  to  counts  1  and  2  of  the  petition 
was  rightly  sustained.  The  judgment  of 
the  trial  court  should  be  and  it  is  affirmed 
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MRS.  J.  J.  WALKER  et  al. 

(—  Ark.  — ,  152  S.  W.  1005.) 

Pleading  —  action  to  recover  real  es- 
tate —  amendment  —  limitation. 

The  attempted  amendment  by  one  of  the 
complainants  of  an  action  by  heirs  at  law 
as  cotenants,  to  recover  possession  of  land 
of  their  ancestor,  held  under  tax  titles,  so 
as  to  claim  the  whole  property  as  devisee 
of  the  testator,  sets  up  a  new  cause  of  ac- 
tion as  to  the  interest  claimed  by  his  co- 
tenants,  and  will  be  ineffectual  if  the  limi- 
tation period  has  run  since  the  cause  of  ac- 
tion arose. 

(Hart,  J.,  dissents.) 

(December  9,  1912.) 

A  PPEAL  by  defendant  from  a  judgment 
A  of  the  Circuit  Court  for  Lee  County 
in  plaintiffs'  favor  in  an  action  brought  to 

Note.  —  For  relation  of  new  pleadings  to 
statute  of  limitations,  see  notes  to  Missouri, 
K.  &  T.  R.  Co.  v.  Bagley  3  L.R.A.(N.S.) 
259,  and  Bourdreaux  v.  Tucson  Gas,  K.  L. 
&.  P.  Co.  33  L.R.A.(N.S.)  190;  and  later 
casoa,  Cotnlla  v.  Urbahn,  34  L.R.A.(N.S.) 
34'),  and  Neubeck  y.  Lynch,  37  L.R.A.(N.S.) 
8J3. 
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recover   poBBesBion   of   certain   real   estate. 
Modified. 

Statement  by  Wood,  J.: 

On  November  4,  1904,  the  appellee  and 
other  heirs  of  Josiah  Hawkins  brought  this 
suit  against  appellant  to  recover  the  pos- 
session of  a  certain  tract  of  land  in  Lee 
county.  Josiah  Hawkins  died  in  1890,  leav- 
ing surviving  him  the  appellee  and  other 
children  and  grandchildren.  In  their  com- 
plaint the  plaintiffs  alleged  that  their 
ancestor  died  intestate,  and  deraigned  title 
through  him  from  the  government.  They 
alleged  that  defendants  were  in  the  unlaw- 
ful possession  of  the  lands.  They  set  up 
that  appellant  claimed  title  under  purchase 
at  a  tax  sale.  They  tendered  the  taxes  and 
prayed  judgment  for  the  possession  of  the 
land.  The  defendants  answered,  denying 
the  allegations  of  the  complaint,  and  set- 
ting up  tax  title  and  adverse  possession 
of  the  lands  for  more  than  two  years  be- 
fore the  commencement  of  the  suit,  plead- 
ing the  two-year  statute  of  limitations.  At 
the  April  term,  1012,  the  plaintiffs  amend- 
ed their  complaint,  setting  up  that  Josiah 
Hawkins,  their  ancestor,  died  testate,  hav- 
ing willed  his  property  to  appellee,  and 
that  she,  by  virtue  of  the  will,  became  the 
owner  of  the  entire  interest  in  the  lands 
claimed.  The  defendants  answered  the 
amended  complaint,  admitting  that  Josiah 
Hawkins  died  testate,  having  willed  the 
land  in  controversy  to  the  appellee,  and 
alleged  that  they  (the  defendants)  had 
''been  in  the  open,  notorious,  exclusive, 
continuous,  visible,  and  adverse  possession 
of  the  lands  involved  in  this  action  for 
more  than  eight  years  next  preceding  the 
filing  of  the  amendment  to  said  complaint," 
and  claiming  title  as  alleged  in  the  origi- 
nal answer.  In  their  answer  they  also 
asked  the  court  to  dismiss  the  amended 
complaint  for  the  reason  that  plaintiffs 
"did  not,  prior  to  the  filing  of  said  amend- 
ment, make  the  affidavit  of  tender  of  taxes 
and  improvements,  as  required  by  the 
statute."  The  court  overruled  the  motion 
to  dismiss  the  complaint. 

There  was  an  agreed  statement  of  facts 
and  depositions  of  witnesses,  from  which 
the  court  found  in  part  as  follows:  "That 
Josiah  Hawkins  died  in  1890,  leaving  a 
will  through  which  and  under  which  Linnie 
B.  Hawkins  (now  Mrs.  J.  J.  Walker)  was 
devised  the  lands  in  controversy.  .  .  . 
That  this  action  of  ejectment  was  filed  in 
November,  1904,  by  plaintiffs  J.  A.  Haw- 
kins, Gus  Hawkins,  Mrs.  S.  Alma  Salmon, 
Mrs.  H.  A.  Bernard,  Mrs.  J.  J.  Walker,  Mrs. 
K.  D.  Moore,  Irby  Gibson,  and  Gertrude 
Gibson,  minors,  by  H.  C.  Gibson,  their 
father  and  regular  guardian,  who  claims 
45  L,R.A.(N,S,) 


title  to  said  lands  by  inheritance  as  the 
sole  heirs  at  law  of  the  said  Josiah  Haw- 
kins, deceased,  who  died  intestate  in  1890. 
.  .  .  The  court  further  finds  that  said 
lands  in  controversy  were  at  all  times  un- 
improved and  uninclosed  until  the  

day  of  June,  1903,  at  which  time  the  de- 
fendants took  actual  possession  of  said 
lands,  and  since  said  date  have  held  actual, 
open,  notorious,  continuous,  and  adverse 
possession  of  said  lands,  claiming  title 
thereto  under  the  tax  deed  and  deed  of 
mesne  conveyance  as  set  forth  in  defend- 
ants' answer.  That  defendants,  etc.,  have 
had  color  of  title  to  said  lands  under  the 
said  several  deeds  of  conveyance  herein- 
before referred  to,  and  have,  under  said 
color  of  title,  claimed  to  be  the  owners  of 
said  lands."  And  the  court,  in  part^  de* 
clared  the  law  as  follows:  "(2)  The  ac- 
tual possession  of  the  defendants  of  the 
lands  in  controversy  does  not  constitute 
a  bar  to  this  action,  under  any  statute  of 
limitations  of  this  state.  (3)  Under  the 
terms  of  the  will  introduced  in  evidence, 
all  of  the  title  of  said  Josiah  Hawkins  to 
said  lands  passed  to  Linnie  B.  Hawkins 
Walker." 

The  appellants  requested  the  court  to 
declare  the  law,  in  part,  as  follows,  which 
the  court  refused,  to  wit:  "The  court  de- 
clares the  law  to  be  that  the  amendment  to 
the  original  complaint  made  this  date  by 
interlineation,  alleging  the  ownership  of 
the  lands  in  controversy  to  be  in  the  plain- 
tiff Linnie  B.  Hawkins  Walker  (Mrs.  0'. 
J.  Walker),  to  the  exclusion  of  the  other 
plaintiffs,  by  reason  of  a  devise  to  her 
contained  in  the  last  will  and  testament  of 
Josiah  Hawkins,  who  died  testate  in  1890, 
constituted  a  new  cause  of  action  on  behalf 
of  the  said  plaintiff,  Linnie  B.  Hawkins 
Walker  (Mrs.  J.  J.  Walker),  and  the 
statute  of  limitations  as  to  the  claim  set 
up  by  the  said  Linnie  B.  Hawkins  Walker 
in  the  complaint  as  amended  was  not  tolled 
until  this  date."  The  court  rendered  judg- 
ment in  favor  of  the  appellee  for  the  pos- 
session of  the  land  in  controversy,  from 
which  judgment  appellant  duly  prosecutes 
this  appeal. 

Messrs.  W.  W.  Hnglies,  Danaher  & 
Danaher,  and  Daggett  &  Daggett,  for  ap- 
pellant : 

By  the  amendment  a  new  cause  of  ac- 
tion is  stated,  and  the  statute  is  a  com- 
plete bar  to  the  action. 

Sims  V.  Cumby,  63  Ark.  418,  14  S.  W. 
623;  Sparks  v.  Farris,  71  Ark.  117,  71  S. 
W.  255,  945;  29  Cyc.  1557;  Sannoner  v. 
Jacobson,  47  Ark.  31,  14  S.  W.  458;  Choc- 
taw, O.  &  G.  R.  Co.  V.  Hickey,  81  Ark. 
679,  99  S.  W.  839}  Wood  v.  Wood,  59  Ark. 
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446,  28  L.R.A.  167,  43  Am.  St.  Rep.  42, 
27  S.  W.  641;  Buck  v.  Davia,  64  Ark.  345, 
42  S.  W.  634;  Warmack  v.  Askew,  97  Ark. 
19,  132  S.  W.  1013;  Patrick  v.  Whitely,  76 
Ark.  465,  87  S.  W.  1179,  5  Ann.  Cas.  672; 
Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  286, 
39  L.  ed.  983,  15  Sup.  Ct.  Rep.  877. 

Mr.  H.  F.  Koleson,  for  appellees: 

The  court  allowed  the  amendment.  The 
defendant  asked  for  no  continuance.  It 
was  not  prejudiced  in  any  way.  The  sound 
discretion  of  the  court  was  controlling, 
and  there  was  no  abuse  of  such  discretion. 

Bloom  V.  Home  Ins.  Agency,  91  Ark. 
377,  121  S.  W.  293. 

The  common-law  rule,  so  often  disas- 
trous to  the  pleader,  and  so  often  resulting 
in  injustice  and  wrong,  has  been  entirely 
abrogated  by  our  Code. 

McDonald  v.  Nebraska,  41  C.  C.  A.  278, 
101  Fed.  182;  King  v.  Caldwell,  26  Ark. 
407;  Patterson  v.  Fowler,  23  Ark.  476; 
Bank  of  Malvern  v.  Burton,  67  Ark.  426, 
65  S.  W.  483;  Covington  v.  Berry,  76  Ark. 
460,  88  S.  W.  1005;  Gannon  v.  Moore,  83 
Ark.  196,  104  S.  W.  139. 

Wood,  J.,  delivered  the  opinion  of  the 
court : 

The  allegations  of  the  original  complaint 
showed  that  appellee  and  others,  the  heirs 
of  Josiah  Hawkins,  deceased,  brought  this 
suit  as  tenants  in  common,  setting  up 
that  their  ancestor  died  intestate,  leaving 
them  as  his  heirs,  and  that  as  such  they 
inherited  the  land  in  controversy.  They 
therefore  set  up  title  to  the  land  by  de- 
scent. The  facts  alleged  in  the  complaint 
showed  that  the  appellee  was  not  seeking 
to  recover  the  entire  tract  for  the  benefit  of 
the  other  tenants  in  common.  We  do  not 
decide  therefore  in  this  case  the  question 
as  to  whether  one  tenant  in  common  can 
maintain  ejectment  in  this  state  for  the 
benefit  of  himself  and  the  other  tenants 
in  common  for  the  lands  owned  by  them  as 
tenants  in  common.  That  question  is  not 
raised  under  the  allegations  of  the  origi- 
nal complaint.  All  the  tenants  in  common 
join  in  the  suit  for  lands  which  they  claim 
by  descent.  Under  our  statute  of  descents 
and  distributions,  where  lands  are  owned 
by  tenants  in  common  by  descent,  they  are 
distributed  in  equal  shares  to  the  tenants 
in  common.  Kirby's  Dig.  §  2636;  29  Cyc. 
1657. 

So  far  as  the  individual  tenants  in  com- 
mon are  concerned,  the  original  complaint 
must  be  treated  as  a  suit  by  tliem  to  re- 
cover their  several  and  individual  inter- 
ests in  the  land  in  controversv  as  tenants 
in  parcenary,  or  in  equal  shares.  The  ap- 
pellee Mrs.  Walker  was  claiming  title  and 
the  right  to  recover  the  possession  of  only 
45  L.R.A.{N.S.) 


a  one-eighth  interest,  as  that  was  her 
share  of  the  land  in  controversy.  When 
the  amendment  to  the  complaint  was  filed, 
it  changed  the  cause  of  action  entirely  as 
to  all  the  lands  except  her  undivided  one- 
eighth  interest;  for  by  the  amendment  to 
the  complaint  she  claimed  title  to  and  the 
right  of  possession  of  the  whole  tract  un- 
der a  will  from  her  father.  The  amend- 
ment to  the  complaint,  in  legal  effect,  was 
a  dismissal  of  the  original  cause  of  action 
except  as  to  the  appellee.  Prior  to  the 
filing  of  the  amendment  to  the  complaint 
the  appellee  did  not  set  up  any  claim  of 
title  to  or  right  to  the  possession,  in  her 
own  name,  of  the  entire  tract  of  land  in 
controversy.  The  allegations  of  the  amefld- 
ment  to  the  complaint  as  to  the  right  of 
possession  of  all  the  lands  in  controversy, 
except  the  undivided  one-eighth  interest 
claimed  by  the  appellee,  are  entirely  in- 
consistent with  the  evidence  which  would 
have  been  required  to  establish  the  all^a- 
tions  of  the  original  complaint.  The  evi- 
dence which  would  have  been  required  to 
establish  the  allegations  of  the  amend- 
ment to  the  complaint  would  have  de- 
feated the  allegations  of  the  original 
complaint  to  all  the  lands  except  the  undi- 
vided interest  of  the  appellee.  The  evi- 
dence of  title  exhibited  with  the  amend- 
ment to  the  complaint  proves  that  all  the 
plaintiffs  except  the  appellee  were  not  en- 
titled to  any  interest  in  the  lands  in  con- 
troversy, and  that  she  was  entitled  to  re- 
cover the  entire  interest  unless  barred  by 
the  statute  of  limitations. 

If  there  had  been,  no  amendment  to  the 
complaint  and  the  cause  had  proceeded  to 
judgment  in  favor  of  the  original  plaintiffs, 
such  judgment  would  have  been  a  bar  to  re- 
covery by  appellee  of  any  interest  in  the 
land  except  her  undivided  one-eighth;  for 
as  to  the  remaining  seven-eighths,  the 
judgment  would  have  been  in  favor  of  the 
other  tenants  in  common  with  her. 

"It  has  been  declared  to  be  a  fair  test, 
in  determining  whether  a  new  cause  of  ac- 
tion is  alleged  in  an  amendment,  to  inquire 
if  a  recovery  had  upon  the  original  com- 
plaiiit  would  be  a  bar  to  any  recovery  un- 
der the  amended  complaint,  or  if  the  same 
evidence  would  support  both."  1  Enc.  PI. 
&  Pr.  556,  and  cases  cited;  Black*,  Judgm. 
§  726;  \Vhalen  v.  Gordon,  37  0.  C.  A.  70, 
95  Fed.  305. 

In  the  case  of  White  v.  Moss,  92  Ga. 
244,  18  S.  E.  13,  Sarah  White  and  others, 
as  joint  plaintiffs,  brought  an  action  in 
ejectment  against  Moss  and  Childs  for 
the  recovery  of  a  tract  of  land.  The  action 
was  brought  at  the  September  term,  1884. 
and  the  cause  was  dismissed  at  the  Sep 
tember  term,  1886.    On  February  12,  1887. 
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Sarah  White  alone  brought  suit  to  re- 
cover the  lands.  Tlie  statute  provided 
that,  if  a  plaintiff  shall  dismiss  his  case 
and  recommence  the  same  within  six 
months,  such  renewed  case  shall  stand  up- 
on the  same  footing  as  to  limitations  with 
the  original  case.  The  court  said:  *We 
think  it  too  plain  for  argument  that  this 
last  suit  is  in  no  proper  sense  a  renewal 
or  recommencement  of  the  former  one.  No 
suit  by  two  persons  can  be  the  same  thing 
a'8  a  suit  by  one  of  them,  and  .  .  . 
it  is  absolutely  clear  that  the  suit  in 
which  the  plaintiff  is  now  seeking  a  recov- 
ery is  not  the  same  action  as  that  in 
which  she  formerly  sought  to  recover  joint- 
ly' with  another  person."  So  here,  as  we 
have  stated,  the  filing  of  the  amendment 
to  the  complaint  was  tantamount  to  a  dis- 
missal of  the  cause  of  action  as  to  all  of 
the  original  plaintiffs  except  the  appellee, 
and  as  to  her  except  as  to  her  undivided 
one-eighth  interest.  She  did  not  disclose 
her  claim  of  title  to  the  other  seven-eighths 
until  the  filing  of  the  amendment  to  the 
complaint'  in  1912,  and  as  to  this  it  is  pre- 
cisely the  same  as  if  appellee  were  seeking 
to  recover  on  a  title  acquired  subsequent 
to  the  commencement  of  her  first  action. 

In  Gannon  v.  Moore,  83  Ark.  19G,  104 
S.  W.  139,  we  said:  "If,  after  the  action 
was  commenced,  the  plaintiffs  had  bought 
or  inherited  a  new  title  to  the  land,  and 
had  undertaken  to  amend  their  pleadings 
and  recover  on  this  new  title,  this  would  be 
bringing  in  a  new  cause  of  action,  for  this 
new  evidence  would  show  that  at  the  time 
the  original  action  was  brought  plaintiffs 
had  no  right  to  possession,  and  therefore 
had  no  cause  of  action,  and  that  their 
right  to  possession  and  their  cause  of  ac- 
tion was  subsequent  to  the  commencement 
of  their  suit.**  See,  also,  to  the  same  effect, 
Covington  v.  Berry,  76  Ark.  460,  88  S. 
W.  1005. 

We  conclude,  therefore,  that  the  filing 
of  the  amendment  to  the  complaint  was  a 
new  cause  of  action  as  to  the  seven-eighths 
interest  in  the  land  not  included  in  the 
original  complaint,  and  as  to  this  the  stat- 
ute of  limitations  began  to  run  from  the 
time  the  appellants  took  possession  under 
their  tax  deed  in  1903,  and  continued  until 
the  amendment  to  the  complaint  was  filed 
in  1912,  which  would  give  the  appellants 
title  to  this  under  either  the  two  or  the 
seven  years'  statute  of  limitations. 

"The  statute  of  limitations  continues  to 
run  as  to  a  cause  of  action  not  included 
in  the  original  complaint,  but  first  set  up 
in  an  amendment  thereto,  until  the  filing 
of  such  amendment."  Warmack  v.  Askew, 
07  Ark.  19,  132  S.  W.  1013;  Choctaw,  0. 
&  G.  R  Co.  V.  Hickey,  81  Ark.  579,  99  S. 
15  L.R.A.(N.S.) 


W.  839;  Patrick  v.  Whitely,  76  Ark.  466, 
87  S.  W.  1179,  5  Ann.  Cas.  672;  Wood  v. 
Wood,  59  Ark.  446,  28  L.R.A.  157,  43  Am. 
St.  Rep.  42,  27  S.  W.  641. 

As  to  the  undivided  one-eighth  interest 
claimed  by  the  appellee  in  the  original  com- 
plaint, the  amendment  did  not  change  the 
cause  of  action  and  operate  as  a  new  suit, 
for  the  reason  that  in  the  amendment  she 
was  claiming  title  and  the  right  to  pos- 
session of  the  whole  tract,  which  would 
include  all  the  parts  thereof.  True,  the 
evidence  of  title  by  which  she  claimed  un- 
der the  amendment  to  the  complaint  was 
entirely  different  from  that  set  up  in  the 
original  complaint,  but  that  could  make  no 
difference.  If  the  appellee  owned  the  whole 
tract  of  land  in  controversy  at  the  time 
the  original  suit  was  instituted  in  1904, 
the  fact  that  she  made  a  mistake  in  alleg- 
ing the  evidence  of  title  under  which  she 
claimed  is  not  material  and  did  not  defeat 
her  Tight  to  recover  the  whole  or  any  part 
thereof  at  that  time.  But  at  that  time, 
as  we  have  shown,  she  was  only  claiming 
and  seeking  to  recover  an  undivided  one- 
eighth  interest.  On  this  point  what  was 
said  by  us  in  Gannon  v.  Moore,  supra,  is 
apposite  here:  "This  was  an  action  of 
ejectment  to  recover  possession  of  this 
land,  and,  so  soon  as  it  was  commenced 
against  the  defendants,  the  statute  was 
tolled  as  to  title  held  by  the  plaintiffs  at 
that  time.  Nor  was  there  any  new  cause 
of  action  set  up  by  the  amendment  re- 
ferred to.  The  cause  of  action  consisted 
of  the  fact  that  defendants  wrongfully  with- 
held from  plaintiffs  the  possession  of  land 
owned  by  them.  The  chain  of  title  by  which 
plaintiffs  seek  to  prove  that  they  were  en- 
titled to  possession  is  not  the  cause  of 
action,  but  the  evidence  of  it." 

In  Covington  v.  Berry,  supra,  we  said 
concerning  this:  "The  mere  fact  that 
plaintiff  did  not  properly  set  out  his  chain 
of  title  in  one  or  the  other  of  these  suits 
would,  we  think,  on  this  point,  be  imma- 
terial if  he  was  in  fact  the  owner  of,  and 
seeking  to  sustain,  the  same  title  in  each 
action." 

It  follows,  therefore,  that  the  appellee 
is  not  barred  by  the  statute  of  limitations 
as  to  an  undivided  one-eighth'  interest  in 
the  land  in  controversy.  The  judgment  of 
the  Circuit  Court  is  modified  and  affirmed 
so  as  to  give  appellee  the  right  of  posses- 
sion to  an  undivided  one  eiglith  of  the  land 
in  controversy,  and  as  to  the  remaining 
undivided  seven  eighths  the  judgment  will 
be  reversed  and  remanded,  with  directions 
to  enter  judgment  in  favor  of  the  appellants. 

Hart,  J.,  dissents.     McCuUoch,  Ch.  J., 

not  participating. 
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CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY, Appt., 

V. 

ELIZABETH  ROBINETT. 

(151  Ky.  778,  162  S.  W.  976.) 

Carriers  —  fright  of  passenger  »•  as- 
sault on  relative. 

1.  A  carrier  is  not  liable  for  fright  of  a 
passenger  by  wrongfully  assaulting  her 
father,  and  ejecting  him  from  the  train, 
in  her  presence,  and  leaving  her  to  pursue 
her  journey  alone. 

Same  —  pushing  one  passenger  against 
another  —  assault. 

2.  A  carrier  which,  in  wrongfully  eject- 
ing a  passenger  from  the  train,  knocks  or 
throws  him  against  his  daughter  to  her  in- 
jury, is  liable  for  the  injury  and  fright 
which  may  result  to  her  therefrom. 

Same  —  wrongful  attack  —  liability. 

3.  A  carrier  is  not  liable  for  an  assault 
upon    one    passenger    by    pushing    another 


against  him  if,  without  provocation,  the 
one  pushed  assaulted  the  conductor,  who, 
using  no  more  force  than  was  or  reasonably 
appeared  to  be  necessary,  repelled  the  at- 
tack, and  in  so  doing  pushed  him  against 
the   complaining   passenger. 

Damages  —  assault  —  physical  and  men- 
tal suflfering. 

4.  The  damages  for  wrongful  assault  of  a 
passenger  by  pushing  another  against  her, 
causing  physical  injury  and  mental  suffer- 
ing, are  such  as  will  reasonably  compensate 
her  for  the  physical  and  mental  suffering 
directly  caused  by  the  physical  impact  and 
fright. 

Same  —  punitive  —  malicious  assault. 

6.  For  injuries  inflicted  upon  a  passenger 
by  pushing  another  against  him  in  com- 
mitting a  malicious  assault,  punitive  dam- 
ages may  be  allowed  within  the  amount 
claimed  in  the  complaint. 

Carriers  —  assault  of  fellow  passenger 
—  effect. 

6.  A  passenger  cannot  recover  damages 
for  injury  inflicted  upon  her  by  the  pushing 
against  her  by  the  train  hands  of  her  father, 


Note. '^  Carrier :   liahility  for  frigUten- 
ing  passenger, 

I.  Introduction,  433. 

II.  No   physical   impact  and  no  physical 
injury,  435. 

III.  No  physical  impact  but  physical   in- 

jury resulting  from  tright. 

a.  Treating   resulting   injury   as   in- 

cidental to  fright,  435. 

b.  Doctrine   of  expediency,  436. 

c.  Theory  of  proximate  cause,   437. 

d.  Miscellaneous    cases,    439. 

IV.  Both  physical  impact  and  physical  in- 

jury resulting  from  fright,  440. 
V.  Fright   resulting   from    deliberate .  act 
directed  toward  person  injured,  441. 
VI.  Fright    inducing   an   act   causing    in- 
jury, 443. 
VII.  Fright   because    of    another's    danger, 
445. 

7.  Introduction. 

The  general  question  of  the  right  to  re- 
cover for  physical  injury  resulting  from 
fright  caused  by  a  wrongful  act  is  treated 
in  the  notes  to  Huston  v.  Freemansburg,  3 
L.RJ^.(N.S.)  49;  Chittick  v.  Philadelphia 
Rapid  Transit  Co.  22  L.R.A.(N.S.)  1073; 
and  Pankopf  v.  Hinkley,  24  L.R.A.(N.S.) 
1159.  And  as  to  liability  of  carrier  for 
injuries  to  pregnant  woman  by  seeing  luna- 
tic on  train,  sec  note  to  Louisville  &  N.  R. 
Co.  V.  Brewer,  39  L.R.A.(N.S.)   647. 

As  to  liability  for  mental  suffering  of 
passenger  from  mere  verbal  abuse  unaccom- 
panied by  other  breach  of  duty,  see  notes 
to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor, 
13  L.R.A.(N.8.)  159,  and  Bleecker  v.  Colo- 
rado &  S.  R.  Co.  33  L.R.A.(N.S.)   386. 

The  cases  covered  in  subdivision  II.,  III., 
and  IV.  are  divisible  into  three  classes, — 
those  cases  where  there  was  no  physical 
impact  and  no  physical  injury  resulting 
45  L.R.A.(N.S.)  28 


from  the  fright,  or,  in  other  words,  where 
there  is  mere  fright  alone,  forming  one 
class;  those  cases  where  there  was  no 
physical  impact,  but  physical  injury  re- 
sulted from  the  fright,  forming  another 
class;  and  the  third  class  comprising  those 
cases  in  which  both  physical  impact  and 
physical  injury  resulting  from  fright  were 
elements  for  consideration. 

It  is  the  well-settled  rule  as  deduced 
from  the  cases  comprised  in  the  first  class 
mentioned,  that  mere  fright  cannot  form 
the  basis  of  a  cause  of  action,  and  there- 
fore that  no  recovery  can  be  had  where 
there  is  no  physical  impact  and  no  physical 
injury  attendant  upon  or  resulting  from  the 
fright. 

In  the  second  class  of  cases  above  re- 
ferred to,  the  authorities  are  in  a  state  of 
conflict  probably  unequaled  in  the  law  of 
negligence.  Recovery  has  been  denied 
principally  upon  three  theories,  namely; 
(1)  That  since  there  can  be  no  recovery 
for  fright  alone  it  must  necessarily  fol- 
low that  there  can  be  no  recoverv  for  the 
consequences  of  fright;  (2)  that  on  the 
ground  of  mere  expediency,  recovery  must 
be  denied  because  of  the  danger  of  opening 
the  door  to  fictitious  litigation  and  the 
impossibility  of  estimating  the  damages; 
(3)  and  that  physical  injury  resulting 
from  fright  caused  by  negligence  is  not  the 
proximate  result  of  the  negligence.  Upon 
analysis,  however,  none  of  these  rules  seem 
to  be  tenable.  In  the  first  place,  the  courts 
which  agree  that,  if  there  can  be  no  re- 
covery for  fright  alone,  it  must  logically 
follow  that  there  can  be  no  recovery  for 
the  consequences  of  the  fright,  seem  to  pro- 
ceed upon  the  fallacious  theory  that  the 
fright  is  the  basis  of  the  action,  whereas 
the  real  basis  of  the  action  is  the  material 
physical  injury  resulting  from  fright,  the 
ifright  being  a  mere  link  in  the  chain  of 
causation.     In  the  second  place,  there  is  a 


434 


KENTUCKY  COURT  OF  APPEALS. 


Jan. 


in  an  attempt  to  eject  him  from  the  train, 
using  no  more  force  than  was  necessary,  if, 
because  of  his  intoxication,  refusal  to  sur- 
render his  ticket,  and  abuse,  he  rendered 
himself  subject  to  ejection,  and  his  resist- 
ance thereto  caused  the  impact  with  the 
person  injured. 

(January  29,  1913.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Floyd  County  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  an  assault  and  battery 
alleged  to  have  been  wrongfully  committed 
upon  plaintiff  while  a  passenger  on  defend- 
ant's train.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Joseph  D.  Harkins,  with  Mr.  Wal- 
ter S.  Harkins,  for  appellant: 

There  can  be  no  recovery  for  fright  as  to 
an  actual  or  attempted  injury  to  another 


person,  but  only  for  fright  resulting  from 
personal  injury  to  the  party  herself. 

Spade  V.  Lynn  &  B.  R.  Co.  172  Mass.  488, 
43  L.RA.  832,  70  Am.  St.  Rep.  298,  52  N. 
E.  747,  6  Am.  N^.  Rep.  367;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Stewart,  24  Ind.  App. 
374,  56  N.  E.  917. 

Messrs.  Worthington,  Cochran,  A 
Browning  and  F.  T.  D.  Wallace  also  for 
appellant. 

Mr.  James  Goble  for  appellee. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action  the  appellee  Elizabeth 
Robinett,  in  her  own  right  and  by  her  fath- 
er as  next  friend,  recovered  of  the  appellant 
Chesapeake  &  Ohio  Railway  Company,  in 
the  court  below  a  verdict  and  judgment  for 
$500  damages  on  account  of  an  assault  and 
battery   alleged   to   have   been    wrongfully 


tangible  injury  to  the  body  capable  of  proof 
and  of  measurement  in  damages  the  same  as 
if  resulting  from  an  actual  blow;  and  the 
cases  which  deny  the  right  to  recover  for 
injuries  resulting  from  fright  without  im- 
pact admit  that,  if  there  is  an  actual  physi- 
cal impact,  no  matter  how  slight,  damages 
may  be  recovered  for  the  fright  and  all  its 
consequences,  whereas,  where  there  is  fright 
alone  there  is  but  a  vague  indefinite  in- 
jury to  peace  of  mind,  impossible  of  proof 
and  easily  simulated. 

The  doctrine  of  expediency  has  probably 
been  most  bitterly  aRsailed,  and  at  the 
same  time  it  has  probably  been  most  in- 
fluential with  tho8o  courts  which  deny  re- 
covery for  fright  and  its  consequent  phys- 
ical injury,  although  but  few  courts  have 
openly  adhered  to  this  theory.  That  this 
theory  is  anything  but  fallacious  seems  hard 
to  believe;  at  least  it  seems  unjust  for  a 
court  of  justice  to  refuse  recovery  simply 
on  the  ground  that  to  do  otherwise  would 
establish  a  new  cause  of  action  and  possi- 
bly induce  others  to  press  claims  the  jus- 
tice of  which  might  be  questionable.  Here 
again,  however,  the  fallacy  of  the  theory 
or  exception  shows,  for  it  would  be  no 
more  difficult  to  detect  simulation  of  in- 
jury resulting  from  fright  than  injury  re- 
sulting from  impact,  in  which  case,  as 
before  stated,  recovery  would  be  allowed. 
The  injustice  of  this  rule  is  emphasized  by 
the  fact  that  recovery  is  allowed  where 
there  is  impact,  no  matter  how  infinitesi- 
mal; many  of  the  courts  seemingly  grasp- 
ing at  any  excuse  for  avoiding  the  strict 
rule. 

Passing  to  the  objection  that  the  phys- 
ical injury  in  such  case  is  not  the  proxi- 
mate result  of  the  negligence,  there  seems 
to  be  no  valid  reason  why  the  result  of  the 
fright  should  not  be  regarded  as  the  nat- 
ural and  probable  consequence  of  the  car- 
rier's negligence,  since,  generally  speaking, 
it  is  not  necessary  that  the  injury  should 
immediately  follow  the  wrong  if  it  is  di- 
rectly traceable  to  it  without  anv  other 
45  L.R.A.(N.S.) 


cause  intervening;  and  here,  certainly,  the 
facts,  in  most  cases  at  least,  constitute  a 
continuous  succession  of  events  so  linked 
together  as  to  make  a  natural  whole,  and 
the  fright  is  not  something  entirely  inde- 
pendent of  the  wrong  or  set  in  motion  by 
one  not  the  original  wrongdoer,  which  is 
an  essential  element  of  intervening  cause. 
Of  course,  in  many  cases  fright  so  great  aa 
to  cause  serious  physical  injury  ia  not 
necessarily  a  natural  or  probable  conse- 
quence of*  the  negligent  act,  each  case  de- 
pending on  its  own  particular  cirmustancea. 
Many  of  the  cases  which  deny  recovery 
upon  the  ground  that  the  resulting  injury 
was  not  tlie  proximate  cause  of  the  negli- 
gence are  undoubtedly  correct,  but  in  but 
few  instances  have  the  courts  so  held  with- 
out also  stating  the  broad  proposition  that 
no  recovery  can  be  had  for  injury  result- 
ing from  fright  caused  by  negligence. 

Of  course,  a  carrier  is  never  liable  for 
fright  of  a  passenger  in  the  absence  of 
negligence  or  misconduct  upon  the  part  of 
the  carrier  or  its  servants,  which  is  the 
proximate  cause  of  the  fright  (see  Florida 
East   Coast  R.   Co.  v.   Wade,  53   Fla.  620, 

43  So.  775;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Felton,  125  III.  458,  17  N.  E.  765  [giving 
of  danger  signal  by  engineer,  which  was 
proper  under  tlie  circumstances,  so  fright- 
ened a  passenger  that  he  left  the  train  and 
ran  upon  another  track,  where  he  was  in- 
iured] ;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Stewart,  24  Ind.  App.  376,  56  N.  E.  917; 
Louisville  &  S.  I.  Traction  Co.  v.  Worrell, 

44  Ind.  App.  480,  86  N.  E.  78;  Rcary  v. 
Louisville,  N.  0.  &  T.  R.  Co.  40  La.  Ann. 
32,  8  Am.  St.  Rep.  497.  3  So.  .390;  Bevard 
V.  Lincoln  Traction  Co.  74  Neb.  802,  3 
L.R.A.(N.S.)  318.  105  N.  W.  635,  19  Am. 
Neg.  Rep.  366;  Dallas  Consol.  Traction  R. 
Co.  V.  Randolph,  8  Tex.  Civ.  App.  213,  27 
S.  W.  926,  6  Am.  Nog.  Cas.  6i)2;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Wallen,  65  Tex.  568,  6 
Am.  Neg.  Cas.  538;  Kearnev  v.  Great 
Southern  &  W.  R.  Co.  L.  R.  Ir.  18  C.  L. 
303).    And  there  must  have  been  a  reason- 
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committed  upon  her,  while  a  passenger  on 
one  of  its  trains,  by  the  conductor  thereof 
and  others  of  the  crew  in  charge  of  the 
train.  Appellant  complains  of  the  judgment 
and  refusal  of  the  circuit  court  to  grant  it 
a  new  trial,  hence  this  appeal. 

It  was,  in  substance,  alleged  in  the  peti- 
tion that  she  and  her  father,  with  round- 
trip  tickets  in  their  possession,  got  aboard 
of  the  train  at  Catlettsburg  for  the  purpose 
of  returing  to  their  home  at  Harold,  Floyd 
county,  from  which' they  had  that  morning 
gone  to  Catlettsburg;  that  soon  after,  to- 
gether, taking  a  seat  in  the  car,  her  father 
leaned  his  head  on  the  back  of  a  seat  in  front 
of  them  and  fell  asleep;  that  shortly  there- 
after appellant's  conductor  approached  them 
and  demanded  of  her  father  his  ticket, 
whereupon  she  told  the  conductor  that  her 
father  was  asleep  and  she  would  get  from 
him  his  ticket  and  deliver  it  to  him;  but 


that  the  conductor  refused  to  permit  her  to 
do  so,  and  before  her  father  could  be  awak- 
ened, without  provocation,  violently  assault- 
ed, struck  and  knocked  him  against  her 
and  across  her  lap,  causing  the  father's 
head  to  come  in  contact  with  and  break 
the  glass  in  the  car  window  and  his  body 
to  knock  her  against  the  arm  of  the  car 
seat  or  window,  thereby  injuring  her  side 
and  causing  her  great  pain  and  fright.  It 
was  further  alleged  in  the  petition  that, 
after  the  conductor  had  thus  assaulted  her 
father  ^nd  injured  her,  he  and  other  serv- 
ants of  appellant  wrongfully  and  forcibly 
ejected  her  father  from  the  train;  that  his 
ejection  from  the  train  caused  her  two 
brothers,  who  were  on  the  same  train,  to 
get  off  that  they  might  remain  with  and 
care  for  their  father,  which  left  her  in  the 
car  suffering  from  the  injury  to  her  side 
and  from  fright,  with  none  of  her  family 


able  cause  of  alarm  occasioned  by  the  negli- 

fence  or  misconduct  of  the  company  (see 
elma  Street  &  Suburban  R.  Co.  v.  Owen, 
132  Ala.  420,  31  So.  598;  St.  Louis  &  S. 
F.  R.  Co.  V.  Murray,  66  Ark.  248,  16  L.R.A. 
787,  29  Am.  St.  Rep.  32,  18  S.  W.  50; 
Woolery  v.  Louisville,  N.  A.  &  C.  R.  Co. 
107  Ind.  381,  67  Am.  Rep.  114,  8  N.  E. 
226  [where  there  is  no  reasonable  cause 
to  apprehend  danger,  the  negligence  of  the 
company  is  not  the  proximate  cause  of  an 
injury  resulting  from  fear] ;  Davis  v.  Padu- 
cah  R.  &  Light  Co.  113  Ky.  267,  68  S.  W. 
140;  Reary  v.  Louisville,  N.  0.  &  T.  R.  Co. 
40  La.  Ann.  32,  8  Am.  St.  Rep.  497,  3 
So.  390;  Ephland  v.  Missouri  P.  R.  Co.  57 
Mo.  App.  147,  4  Am.  Neg.  Cas.  440;  Kleiber 
V.  People's  R.  Co.  107  Mo.  240,  14  L.R.A. 
613,  17  S.  W.  946,  4  Am.  Neg.  Cas.  604; 
McPeak  v.  Missouri  P.  R.  Co.  128  Mo.  617, 
30  S.  W.  170,  4  Am.  Neg.  Cas.  806;  Wade 
v.  Columbia  Electric  Street  R.  Light  &  P. 
Co.  61  S.  C.  296,  04  Am.  St.  Rep.  676,  29 
S.  E.  233 ;  Kearney  v.  Great  Southern  &  W. 
R.  Co.  L.  R.  Jr.  18  C.  L.  303). 

In  the  third  class  of  cases,  no  doubt  has 
been  cast  upon  the  rule  that  the  carrier 
is  liable  for  frightening  a  passenger  where 
there  was  both  physical  impact  and  phys- 
ical injury  resulting  from  fright,  if  di- 
rectly caused  by  the  carrier's  negligence 
and  the  injured  passenger  was  not  charge- 
able with  contributory  negligence. 

//.  No  physical  impact  and  no  physical 

injury. 

Mere  fright  not  accompanied  by  a  phys- 
ical impact  and  unattended  by  any  physical 
injury,  and  fright  not  of  such  char- 
acter as  itself  to  produce  physical  impair- 
ment directly  and  naturally  resulting  from 
a  wrongful  act,  furnish  no  ground  for  the 
recovery  of  compensatory  damages.  Wil- 
liamson V.  Central  of  Georgia  R.  Co.  127 
Ga.  126,  66  S.  E.  119;  Terre  Haute  Elec- 
tric R.  Co.  V.  Lauor,  21  Ind.  App.  466,  52 
N.  E.  703,  5  Am.  Neg.  Rop.  581 ;  Atchison, 
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T.  &  S.  F.  R.  Co.  V.  McGinnis,  46  Kan.  109, 
26  Pac.  453;  Dye  v.  Chicago  &  A.  R.  Co. 
135  Mo.  App.  254,  115  S.  W.  497;  Spohn 
V.  Missouri  P.  R.  Co.  116  Mo.  617,  22  S.  W. 
690,  4  Am.  Neg.  Cas.  718;  Ohliger  v.  Toledo 
Traction  Co.  23  Ohio  C.  C.  265;  Southern 
P.  Co.  V.  Ammons,  —  Tex.  Civ.  App.  — , 
26  S.  W.  135  (fear  caused  by  failure  to 
furnish  safe  means  of  transportation  from 
boat  from  which  plaintiff  was  put  off). 
And  the  following  cases  adhere  generally 
to  the  broad  rule  that  liability  cannot  exist 
if  predicated  on  fright  or  terror  unaccom- 
panied by  contemporaneous  physical  injury; 
Elgin,  A.  &  S.  Traction  Co.  v.  Wilson,  217 
111.  47,  76  N.  E.  436,  19  Am.  Neg.  Rep. 
146  {dictum)  ;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Stewart,  24  Ind.  App.  374,  66 
N.  E.  917;  Dorrah  v.  Illinois  C.  R.  Co.  65 
Miss.  14,  7  Am.  St.  Rep.  629,  3  So.  36; 
Pullman  Co.  v.  Kelly,  86  Miss.  87,  38  So. 
317;  Strange  v.  Missouri,  P.  R.  Co.  61 
Mo.  App.  586;  Deming  v.  Chicago,  R.  I.  & 
P.  R.  Co.  80  Mo.  App.  152;  Harless  v. 
Southwest  Missouri  Electric  R.  Co.  123  Mo. 
App.  22,  99  S.  W.  793  {dictum)  ;  Trigg  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  74  Mo.  147, 
41  Am.  Rep.  305;  Newton  v.  New  York, 
N.  H.  &  H.  R.  Co.  106  App.  Div.  415,  94 
N.  Y.  Supp.  825. 

So,  fear  of  consumption  has  been  held 
not  an  element  of  damages  to  be  allowed 
against  a  railroad  company  because  of 
whose  neglect  to  heat  its  station  a  passen- 
ger is  made  ill  with  cold  and  fever.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Buckner,  89 
Ark.  58,  20  L.R.A.(N.S.)  468,  115  S.  W. 
923.  (The  general  question  of  apprehen- 
sion of  injury  to  health  as  basis  of  recovery 
for  mental  anguish  is  treated  in  the  note 
appended  to  the  L.R.A.  report  of  this  case.) 

///.  No  physical  impact  htU  physical  in* 
jury  resulting  from  fright. 

a.  Treating    resulting    injury   as   ind' 
dental  to  fright. 

The   following  cases   adhere  to  the   rule 
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present  to  minister  to  her  needs  during  the 
remaining  50  miles  of  her  journey. 

The  appellant's  answer  traversed  the  aver- 
ments of  the  petition  as  to  the  injuries  sus- 
tained by  the  appellee,  but  admitted  the  as- 
sault and  battery  upon  the  father,  alleging 
justification,  however,  on  the  grounds  that 
he  refused  to  give  up  his  ticket  when  re- 
quested by  the  conductor  to  do  so ;  and  that, 
upon  being  told  by  the  conductor  he  must 
surrender  the  ticket  or  pay  ^  his  fare,  he 
cursed  and  kicked  the  conductor  and  one  of 
his  assistants,  whereupon  the  former,  in  his 
necessary  self-defense  and  in  defenfte  of  his 
assistants,  struck  and  shoved  him  over  on 
the  seat,  but  not  upon  or  against  appellee, 
and  later,  with  the  aid  of  his  assistants,  put 
him  off  the  train.  It  was  further  alleged  in 


the  answer  that  the  ejection  of  appellee's  fa- 
ther was  rendered  necessary  by  his  refusal 
to  surrender  his  ticket  or  pay  his  fare,  and 
by  his  abuse  of  and  assault  upon  the  con- 
ductor and  assistants,  and  that  his  removal 
from  the  train  was  accomplished  without 
unnecessary  force  or  violence.  Appellant 
complains  that  the  court  erred  in  refusing 
to  give  the  peremptory  instruction  asked  by 
it  at  the  conclusion  of  appellee's  evidence, 
and  again  after  all  the  evidence  was  in- 
troduced. 

This  complaint  is  based  upon  the  theory, 
not  that  there  was  no  evidence  in  appellee's 
behalf  which  conduced  to  prove  the  facts 
relied  on  as  showing  a  right  of  recovery,  but 
because  the  facts  themselves  did  not  entitle 
her  to  recover.     In  other  words,  it  is  argued 


that  since  there  can  be  no  right  of  action 
for  mere  fright  it  must  logically  follow 
that  there  can  be  no  recovery  for  injuries 
which  resulted  from  or  are  the  consequence 
of  fright:  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Bragg,  69  Ark.  402,  86  Am.  St.  Rep.  206, 
64  S.  VV.  226  (passenger  set  down  at  wrong 
place)  Strange  v.  Missouri  P.  R.  Co.  61 
Mo.  App.  586  (fourteen -year  old  female 
set  down  1  mile  bevond  destination)  ;  Trigg 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.  74  Mo. 
147,  41  Am.  Rep.  305  (passenger  carried 
beyond  her  station). 

6.  Doctrine  of  expediency. 

Another  class  of  cases  denies  recovery 
for  injuries  resulting  from  fright  on  the 
ground  of  expediency,  the  reasoning  being 
that  to  allow  recovery  in  such  cases  would 
open  the  door  to  a  flood  of  speculative  liti- 
gation which  could  not  be  successfully  met. 
The  following  cases  expressly  so  hold: 
Spade  V.  Lynn  &  B.  R.  Co.  168  Mass.  285, 
.38  L.R.A.  512,  60  Am.  St.  Rep.  393,  47 
N.  E.  88,  2  Am.  Neg.  Rep.  566,  wherein, 
in  holding  that  no  recovery  for  fright, 
terror,  alarm,  anxiety,  or  distress  of  mind, 
even  if  these  resulted  in  physical  injury, 
can  be  had  in  an  action  for  negligence 
where  there  are  no  physical  injuries  ex- 
cept those  caused  solely  by  the  mental  dis- 
turbance, it  was  said  that  the  real  reason 
for  refusing  damages  for  such  injuries  prob- 
ably rests  on  the  ground  that  in  practice 
it  is  impossible  satisfactorily  to  administer 
any  other  rule;  that  the  logical  vindica- 
tion of  the  rule  is  the  fact  tliat  it  is  un- 
reasonable to  hold  persons  who  are  merely 
negligent,  bound  to  anticipate  and  guard 
against  fright  and  the  consequences  of 
fright,  and  that  this  would  open  a  wide 
door  for  unjust  claims  which  could  not 
successfullv  be  met;  Mitchell  v.  Rochester 
R.  Co.  15i  N.  Y.  107,  34  L.R.A.  781.  56 
Am.  St.  Rep.  604,  45  N.  E.  354,  1  Am.  Xeg. 
Rep.  121,  wherein  the  court  said:  "It 
would  naturally  result  in  n  flood  of  litiga- 
tion in  cases  where  tlie  injury  complained 
of  may  be  easily  feigned  without  detection, 
and  where  the  damages  must  rest  upon 
15  L.R.A. (N.S.) 


mere  conjecture  or  speculation.  The  diffi- 
culty which  often  exists  in  cases  of  al- 
leged physical  injury,  in  determining 
whether  they  exist,  and  if  so  whether  they 
were  caused  by  the  negligent  act  of  the 
defendant,  would  not  only  be  greatly  in- 
creased, but  a  wide  field  would  be  opened 
for  fictitious  or  speculative  claims.  To  es- 
tablish such  a  doctrine  would  be  contrary  to 
principles  of  public  policy"  (But  Rumsey, 
J.,  in  writing  the  opinion  of  the  lower  court 
[4  Misc.  576,  26  N.  Y.  Supp.  7441  well  said: 
"The  argument  ab  inconvcnienti  is  never  of 
much  force,  and  least  of  all  when  it  is  in- 
voked to  enable  one  to  avoid  a  necessary 
legal  conclusion")  ;  Reardon  v.  Philadelphia 
Rapid  Transit  Co.  43  Pa.  Super.  Ct.  344, 
wherein  no  recovery  was  allowed  for  ner- 
vousness and  headaches  resulting  from 
fright  caused  by  the  defendant's  negligence. 

But  the  "expediency"  doctrine  has  been 
expressly  rejected  in  some  jurisdictions. 

Thus,  in  Simone  v.  Rhode  Island  Co.  28 
R.  L  186,  9  L.R.A.(N.S.)  740,  66  Atl.  202, 
in  holding  that  damages  may  be  recovered 
for  bodily  injury  caused  by  fright,  although 
there  was  no  physical  injury  at  the  time 
of  the  accident,  if  the  fright  is  followed  by 
a  series  of  physical  ills  as  its  natural 
consequence,  tne  fright  giving  rise  to  nerv- 
ous disturbances,  and  those  in  turn  to 
physical  troubles,  the  court,  referring  to 
Spade  V.  Lynn  &  B.  R.  Co.  and  Mitchell 
V.  Rochester  R.  Co.  supra,  and  other  lead- 
ing cases  which  adhere  to  the  "expediency" 
rule,  said:  "We  are  not  able  to  follow  the 
rule  laid  down  in  the  above  quoted  cases. 
It  is  always  a  question,  frequently  of  much 
difficulty,  to  be  decided  in  the  particular 
case,  whether  the  injury  for  which  damages 
are  sought  is  the  proximate  result  of  the 
act  or  acts  complained  of.  But  when  it 
is  admitted,  as  it  is  in  Spade  v.  Lynn  & 
B.  R.  Co.  supra,  that  in  a  large  class  of 
cases  there  may  be  injuries  of  the  most 
serious  character  directly  resulting  from 
the  negligence  of  the  defendant^  as  a  proxi- 
mate cause,  for  which  the  law  will  afford 
no  remedy  because  of  some  probable  diffi- 
culty or  occasional  injustice  in  the  adminis- 
tration of  a  more  liberal  rule,  it  appears 
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that  the  assault  and  battery  complained  of, 
even  if  not  justifiable  as  claimed  by  appel- 
lee, was  committed  upon  her  father,  and  not 
upon  her,  and  that  for  fright  or  injury, 
which  she  may  have  sustained  from  the  as- 
sault and  battery  committed  upon  the  fath- 
er, or  any  consequence  thereof,  appellant 
cannot  be  held  liable.  This  contention 
rests  upon  a  misapprehension  of  the  law. 
This  question  was  directly  decided  in  Mc- 
Gee  V.  Vanover,  148  Ky.  737,  147  S.  W.  742. 
In  that  case  the  plaintiff,  Nancy  Vanover, 
sued  to  recover  of  the  defendants,  McGee 
and  Evans,  damages  for  an  assault  and  bat- 
tery committed  by  them  upon  her  husband 
in  her  presence,  and  in  committing  which 
Evans  struck  or  pushed  and  injured  her. 
She  obtained  a  verdict  and  judgment  against 


both  McGee  and  Evans.  On  an  appeal  taken 
by  the  latter,  we  reversed  the  judgment  as 
to  McGee  and  affirmed  it  as  to  Evans.  This 
was  because  it  was  neither  alleged  in  the 
petition  nor  shown  by  the  proof  that  the  as- 
sault and  battery  committed  by  McGee  upon 
her  husband,  though  in  her  presence,  was 
accompanied  by  any  physical  impact  with 
or  physical  injury  to  her,  and  that  for  pain 
and  suffering  resulting  to  her  solely  from 
fright,  superinduced  by  the  assault  and  bat- 
tery committed  upon  her  husband  by  Mc- 
Gee, the  damages  were  too  remote  and  specu- 
lative to  authorize  a  recoverv  as  to  him. 
But  the  recovery  was  allowed  to  stand  as 
to  Evans,  because  it  was  alleged  in  the  pe- 
tition and  shown  by  the  evidence  that  he, 
in  committing  an  unjustifiable  assault  and 


to  us  that  the  conclusion  is  quite  illogical 
and  is  a  pitiful  confession  of  incompetence 
on  the  part  of  courts  of  justice." 

And  the  "expediency"  theory  was  ex- 
pressly rejected  in  Stewart  v.  Arkansas 
Southern  R.  Co.  112  La.  764,  36  So.  676, 
wherein  it  was  said :  "It  would  perhaps  be 
convenient  and  expeditious,  in  determining 
suits  such  as  this,  to  adopt  the  simple 
rule  that  no  recovery  of  any  kind  can  be 
had  for  fright  occasioned  by  the  negligence 
of  another,  be  the  fright  what  it  may,  al- 
though its  consequences  are  most  serious, — 
such  as  blindness,  insanity,  and  even  mis- 
carriage. .  .  .  Under  our  jurisprudence 
and  special  laws,  we  would  not  be  justified 
if  we  were  to  adopt  this  simple  rule.  In 
our  Code  (articles  2315-2317)  the  wise  pre- 
cept of  the  Institutes  of  Justinian  .are  in- 
corporated in  substance,  to  wit:  Juris  prce- 
cepta  suntj  alterum  non  Icedere,  suum 
cuique  tribuere,  ftnd,  as  translated  and  in- 
serted in  our  Code,  its  text  looks  to  the 
liability  for  all  damages." 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter, 
93  Tex.  239,  47  L.R.A.  325,  77  Am.  St.  Rep. 
866,  54  S.  W.  944,  7  Am.  Neg.  Rep.  359, 
the  court  referring  to  the  cases  wliicn  deny 
recovery  where  there  is  no  contemporaneous 
injury,  but  where  there  is  injury  resulting 
from  fright,  said :  "By  some,  it  is  held  that  a 
physical  injury  is  not  a  natural  and  prob- 
able consequence  of  a  mental  emotion,  now- 
ever  potent,  and  that  the  injury  in  such 
case  is  one  not  reasonably  to  be  anticipated. 
Others  content  themselves  by  saying,  in 
effect,  that  a  contrary  ruling  woufd  result 
in  a  multiplication  of  damage  suits  and 
in  intolerable  and  vexatious  litigation.  The 
uncertainty  and  obscurity  attending  the 
facts,  and  the  consequent  difficulty  of  ad- 
ministering the  law,  are  also  urged  as  an 
objection  to  allowing  damages  for  such 
injuries.  To  our  minds  neither  proposition 
affords  a  sufficient  reason  for  denying  a 
recovery  in  these  cases.  .  .  .  The  re- 
ported cases  would  indicate  that  the  liti- 
gations arising  from  injuries  inflicted 
through  a  mental  shock  are  not  so  numer- 
ous as  to  cause  any  considerable  increase 
of  litigation.  So  that  this  objection,  as  I 
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it  seems  to  us,  rests  upon  an  imaginary 
ground.  It  is  true  that  in  most  cases  it 
may  be  difficult  to  determine  the  extent 
of  a  mental  shock  and  its  result  upon  the 
physical  system.  But,  in  our  opinion,  this 
is  not  a  sufficient  reason  for  refusing  a 
remedy  for  damages  resulting  from  a  wrong. 
The  same  difficulty  exists  in  many  other 
cases  in  which  that  objection  has  never 
been  urged  as  a  reason  why  a  recovery 
should  be  denied." 

c.  Theory  of  proximate  cause. 

The  theory  upon  which  the  cases  hold- 
ing that  damages  cannot  be  recovered  for 
the  consequences  of  fright  because  such  re- 
sulting injuries  are  not  the  proximate  re- 
sult of  the  negligence  which  caused  the 
fright  are  based  is  that  the  damages  are 
too  remote,  and  that  the  fright  is  an  in- 
tervening cause.  This  theory  seems  absurd, 
as  before  stated,  especially  where  the  negli- 
gence is  perfectly  evident  and  the  resulting 
injuries  serious  for,  to  so  hold  it  is  neces- 
sary to  say  either  that  the  fright,  and  not 
the  wrongful  act  of  the  carrier,  was  the 
cause  of  such  injury,  or  that  the  carrier 
guilty  of  seriously  frightening  a  passenger 
could  not  reasonably  foresee  that  a  serious 
injury  would  result.  Of  course  not  every 
injury  resulting  from  fright  is  the  proxi- 
mate result  of  the  negligence  which  caused 
the  fright;  as,  for  example,  where  the 
negligence  is  so  slight  that  no  one  could 
say  that  any  one  should  be  so  seriously 
frightened  by  it  as  to  suffer  serious  injury. 
For  this  reason,  each  case  depends  almost 
entirely  upon  its  own  facts  and  the  reader 
should  bear  this  in  mind. 

Cases  which  bear  upon  the  question  of 
proximate  cause  follow: 

Thus,  in  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107,  34  L.R.A.  781,  56  Am.  St.  Rep. 
604,  45  N.  E.  354,  1  Am.  Neg.  Rep.  121, 
where  a  woman  while  standing  upon  a  cross- 
walk, awaiting  an  opportunity  to  board  one 
of  the  defendant's  street  cars,  was  almost 
run  down  as  she  was  about  to  step  upon  the 
car,  by  another  car,  through  the  negligence 
of  its  driver,  which  so  frightened  her  that 
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battery  upon  the  husband,  struck  or  pushed 
the  wife  out  of  his  way,  which  constituted 
an  assault  and  battery  upon  her,  as  it  fur- 
nished the  necessary  physical  impact  which, 
if  it,  in  whole  or  in  part,  caused  her  the 
fright  and  other  injuries  complained  of,  en- 
titled her  to  have  the  case  go  to  the  jury 
as  to  him. 

Explanation  of  the  foregoing  ruling  will 
be  found  in  the  following  excerpt  from  the 
opinion:  "It  is  not  alleged  in  the  petition 
or  shown  by  the  evidence  that  the  appellant' 
McGee  struck,  assaulted,  or  otherwise  came 
in  contact  with  the  appellee,  Nancy  Van- 
over,  during  his  fight  with  her  husband, 
nor  is  it  alleged  or  proved  that  she  appre- 
hended any  danger  or  injury  to  her  per- 
son from  him;  but  her  sole  complaint  as  to 


him  was  that  the  fright  occasioned  by  his 
assault  and  battery  upon  her  husband  su- 
perinduced the  pain  and  suffering  she  sus- 
tained, together  with  the  subsequent  mis- 
carriage. In  view  of  the  rule  announced 
by  the  authoritie's,  supra,  she  should  not 
have  been  allowed  to  recover  as  against  the 
appellant  McGee.  The  attitude  of  the  ap- 
pellant Evans  with  respect  to  the  injuries 
sustained  by  the  appellee,  Nancy  Vanover, 
is  wholly  different,  as  it  was  charged  in  the 
petition,  and  shown  by  the  evidence,  that 
he  struck  or  pushed  her  in  assaulting  her 
husband.  ...  He  denied,  however,  that 
this  was  intentional.  In  our  view  of  the 
case,  the  striking  or  pushing  of  the  wife  by 
Evans,  whether  intentional  or  otherwise, 
that  he  might  get  to  and  make  an  attack 


she  fainted  and  a  miscarriage  followed,  the 
court  declared  that  it  could  not  properly 
be  said  that  the  miscarriage  was  the  proxi- 
mate result  of  tlie  driver's  nepfligonce; 
that  proximate  damages  are  such  as  the 
ordinary  and  natural  results  of  the  neg- 
ligence charged,  and  those  that  are  usual 
and  may  therefore  be  expected;  that  it  was 
quite  obvious  that  the  plaintiff's  injuries 
did  not  fall  within  the  rule  as  to  proximate 
damages,  but  were  plainly  the  result  of  an 
incidental  or  unusual  combination  of  cir- 
cumstances, which  could  not  have  been  rea- 
sonably anticipated,  and  over  which  the  de- 
fendant had  no  control;  and,  hence,  her 
damages  were  too  remote  to  justify  a  re- 
covery. 

And  in  Morris  v.  Lackawanna  &  W.  Val- 
ley R.  Co.  228  Pa.  198,  77  Atl.  445,  the 
court  laid  down  the  rule  that  there  can  be 
no  recovery  for  injury  resulting  from  fright 
unconnected  with  contemporaneous  physi- 
cal injury,  holding  that  no  recovery  could 
be  had  for  a  miscarriage  resulting  solely 
from  fright  caused  by  the  car  in  which  she 
was  riding  bumping  over  the  track  at  a 
switch  which  had  been  negligently  left  open, 
there  being  no  actual  bodily  injury. 

And  in  Haile  v.  Texas  &  P.  R.  Co.  23 
L.R.A.  774,  9  C.  C.  A.  134,  23  U.  S.  App. 
80,  60  Fed.  557,  it  was  held  that  insanity 
resulting  from  fright  and  excitement  caused 
by  a  railroad  accident,  there  being  no  bod- 
ily injury,  was  not  the  natural  result  of 
the  negligence  of  the  railroad  company  so 
as  to  make  it  liable  therefor,  the  court  say- 
ing: "While  the  defendant,  as  a  common 
carrier,  had  reason  to  anticipate  that  an 
accident  would  cause  physical  injury,  and 
would  produce  fright  and  excitement,  it 
had  no  reason  to  anticipate  that  the  latter 
would  result  in  permanent  injury,  as  a 
disease  of  the  mind,  or  any  other  disease 
that  might  be  caused  by  excitement,  ex- 
posure, and  hardship  sometimes  incident 
to  travel.  If  the  disease  was  not  likelv  to 
result  from  the  accident,  and  was  not  one 
which  the  defendant  could  have  reasonably 
foreseen,  in  the  light  of  the  attending  cir- 
cumstances, then  the  accident  was  not  the 
proximate  cause.  The  defendant  had  no 
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reason  to  anticipate  that  the  result  of  an 
accident  on  its  road  would  so  operate  on 
Haile's  [plaintiff's]  mind  as  to  produce  dis- 
ease,—  the  disease  of  insanity, —  any  more 
than  that  the  exposure  and  hardships  he 
suffered  would  produce  grippe,  pneumonia, 
or  any  other  disease.  He  sustained  no  bod- 
ily  injury  by  the  accident,  so  far  as  the 
petition  shows;  but  it  caused  a  shock  and 
an  excitement,  which,  under  his  peculiar 
mental  and  physical  condition  at  the  time, 
resulted  in  his  insanity.  The  defendant 
owed  him  the  duty  to  carry  him  safely, — 
not  to  injure  his  person  by  force  or  vio- 
lence. It  owed  him  no  duty  to  protect  him 
from  fright,  excitement,  or  from  any  hard- 
ship that  he  might  subsequently  suffer  be- 
cause  of  the  unfortunate  accident." 

So,  it  was  held  in  West  Chicago  Street 
R.  Co.  V.  Liebig,  79  111.  App.  567,  that 
where  a  passenger  on  a  street  car  was 
greatly  frightened  becauqp  of  the  falling 
with  great  violence  of  the  trolley  pole, 
recovery  could  not  be  had  although  the 
fright  resulted  finally  in  serious  bodily 
ailments:  the  court  relying  upon  an  ear- 
lier Illinois  case  as  decisive,  that  the  sick- 
ness was  not  the  natural  and  proximate  con- 
sequence of  the  falling  of  the  pole. 

And  in  Florida  East  Coast  R.  Co.  v. 
Wade,  63  Fla.  620,  43  So.  775,  it  was  held 
generally  that  recovery  could  not  be  had 
for  sickness  resulting  from  fright  which 
was  not  the  natural,  direct,  and  proximate 
result  of  any  wrongful  or  negligent  act  of 
the  carrier's  servants. 

But,  in  Purcell  v.  St.  Paul  Citv  R.  Co. 
48  Minn.  134,  16  L.RA.  203,  50  N.  W. 
1034,  in  holding  that  if  the  negligence  of 
the  carrier  placed  a  passenger  in  a  position 
of  such  apparent,  imminent  peril  from  col- 
lision as  to  cause  fright  suflicient  to  throw 
her  into  violent  convulsions  causing  a  mis- 
carriage and  subsequent  illness,  the  neg- 
ligence was  the  proximate  cause  of  the  in- 
jury, which  was  one  for  which  an  action 
might  be  brought,  the  court  answered  the 
question,  "Did  the  facts  constitute  a  con- 
tinuous succession  of  events  so  linked  to- 
gether as  to  make  a  natural  whole,  or  was 
there  some  new  and  indenendent  cause  in- 
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upon  her  husband,  furnished  the  physical 
impact  essential  to  her  right  of  action ;  and 
if  such  physical  impact  alone,  or  together 
with  his  other  wrongful  acts  complained  of, 
caused,  in  whole  or  in  part,  the  fright  and 
other  injuries  sustained  by  appellee,  she 
was  entitled  to  have  the  case  go  to  the 
jury  as  to  him.  Obviously,  if,  as  the  evi- 
dence conduced  to  prove,  Evans  in  wrong- 
fully attempting  to  commit  an  assault  and 
battery  upon  the  husband  forcibly  came  in 
contact  with  the  wife,  who  stood  between 
him  and  the  object  of  his  wrath,  his  act, 
in  so  doing,  was  as  much  an  assault  and 
battery  upon  her  as  if  she,  instead  of  the 
husband,  had  been  the  object  of  his  attack. 
If  one  unlawfully  and  with  malice  afore- 
thought, not  in  his  necessary  self-defense, 


shoot  at  another  and  kill  an  innocent  by- 
stander instead  of  the  intended  victim,  his 
act  would  be  as  much  murder  as  if  he  in- 
tended the  shot  for  the  person  slain." 

The  same  principle,  though  applied  to  a 
different  state  of  iacts,  was  announced  by  us 
in  Reed  v.  Ford,  129  Ky.  471,  19  L.R.A. 
(N.S.)  226,  112  S.  W.  600;  Reed  v.  Maley, 
115  Ky.  810,  62  L.R.A.  900,  74  S.  W.  1079, 
2  Ann.  Cas.  453;  Morse  v.  Chesapeake 
&  0.  R.  Co.  117  Ky.  11,  77  S.  W.  361, 
and  approved  in  the  following  cases 
in  other  jurisdictions;  Lehman  v.  Brook- 
lyn City  R.  Co.  47  Hun,  356;  Spade 
v.  Lynn  &  B.  R.  Co.  168  Mass.  285,  38  L.R.A. 
512,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  2 
Am.  Neg.  Rep.  566;  Victorian  R.  Comrs.  v. 
Coultas,  L.  R.  13  App.  Cas.  222,  57  L.  J.  P. 


tervening  between  the  wrong  and  the  in- 1 
jury?"  as  follows:  "There  may  be  a  suc- 
cession of  intermediate  causes,  each  pro- 
duced by  the  one  preceding,  and  producing 
the  one  following  it.  It  must  ap- 
pear that  the  injury  was  the  natural 
consequence  of  the  wrongful  act  or  omis- 
sion. The  new,  independent,  intervening 
cause  must  be  one  not  produced  by  the 
wrongful  act  or  omission,  but  independent 
of  it,  and  adequate  to  bring  about  the  in- 
jurious result.  Whether  the  natural  con- 
nection of  events  was  maintained,  or  was 
broken  by  such  new,  independent  cause,  is 
generally  a  question  for  the  jury.  In  this 
case  the  only  cause  that  can  be  suggested 
as  intervening  between  the  negligence  and 
the  injury  is  plaintiff's  condition  of  mind, 
to  wit,  her  fright.  Could  that  be  a  natural 
adequate  cause  of  the  nervous  convulsions? 
The  mind  and  body  operate  reciprocally 
on  each  other.  Physical  injury  or  illness 
sometimes  causes  mental  disease.  A  mental 
shock  or  disturbance  sometimes  causes  in- 
jury or  illness  of  body,  especially  of  the 
nervous  system.  Now,  if  the  fright  was 
the  natural  consequence  of —  was  brought 
about,  caused  bv —  the  circumstances  of 
peril  and  alarm  in  which  defendant  s  neg- 
ligence placed  plaintiff,  and  the  fright 
caused  the  nervous  shock  and  convulsions 
and  consequent  illness,  the  negligence  was 
the  proximate  cause  of  those  injuries.  That 
a  mental  condition  or  operation  on  the 
part  of  the  one  injured  comes  between  the 
negligence  and  injury  does  not  necessarily 
break  the  required  sequence  of  intermediate 
causes.  If  a  passenger  be  placed,  by  the 
carrier's  negligence,  in  apparent,  imminent 
peril,  and,  obeying  the  natural  instinct  of 
self-preservation,  endeavor  to  escape  it  by 
leaping  from  the  car  or  coach,  and  in  doing 
80  is  injured,  he  may,  if  there  be  no  con- 
tributory negligence  on  his  part,  recover 
for  the  injury,  although,  had  he  remained 
in  the  car  or  coach,  he  would  not  have  been 
injured.  The  endeavor  to  escape  is  not  of 
itself  contributory  negligence." 

And  in  Gulf,  C.  k  S.  F.  R.  Co.  v.  Hayter, 
—  Tex.  Civ.  App.  — ,  56  S.  W.  128,  affirmed 
in  93  Tex.  239,  47  L.R. A.  325,  77  Am.  St.  j 
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Rep.  856,  64  S.  W.  944,  7  Am.  Neg.  Rep. 
359,  it  was  held  that  neurasthenia  result- 
ing from  fright  caused  by  a  collision  was 
the  proximate  cause  of  the  defendant's  neg- 
ligence, within  the  rule  that  a  recovery 
cannot  be  had  for  suffering  from  mere 
fright,  but  that  where  phvsical  injury  re- 
sults from  the  mental  shock  a  recovery 
can  be  had. 

And  in  Bell  v.  Great  Northern  R.  Co.  L. 
R.  Ir.  26  C.  L.  428,  nervous  shock  resulting 
from  fright  caused  by  the  negligent  opera- 
tion of  the  train  in  which  plaintiff  was 
riding  was  held  to  be  the  proximate  result 
of  the  negligence,  even  though  such  result 
and  the  negligence  were  not  contempora- 
neous. 

So,  in  Citizens'  R.  Go.  v.  Farley,  —  Tex. 
Civ.  App.  — ,  136  S.  W.  94,  it  was  held 
that  the  negligence-  of  a  car  man  in  starting 
his  car  after  a  mother  had  placed  her 
small  child  upon  the  platform,  but  before 
she  could  board  the  car,  was  the  proximate 
cause  of  sickness  resulting  from  fear  and 
exposure  because  of  the  separation. 

In  connection  with  the  foregoing  cases, 
see  also  subdivisions  V.  and  VI.,  infra. 

d.  Miacellaneotis  oases. 

A  few  decisions  turn  upon  the  question 
as  to  what  constitutes  a  physical  injury 
within  the  meaning  of  the  rule  allowing 
recovery  for  injuries  resulting  from  fright. 
Thus  it  has  been  held  that  suffering  from 
cold  or  being  wet  is  a  physical  injury  with- 
in that  rule.  Dye  v.  Chicago  &  A.  R.  Co. 
135  Mo.  App.  264,  115  S.  W.  497.  So  neu- 
rasthenia resulting  from  fright  has  been 
held  to  be  physical  injury  within  such  rule. 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  —  Tex. 
Civ.  App.  — ,  55  S.  W.  128,  affirmed  in  93 
Tex.  239,  47  L.R.A.  325,  77  Am.  St.  Rep. 
856,  54  S.  W.  944,  7  Am.  Neg.  Rep.  359. 
But  sickness  resulting  from  fright  was 
held  not  to  be  a  "contemporaneous  phys- 
ical injury"  within  the  meaning  or  the 
rule  allowing  for  fright  when  connected 
with  a  physical  injury,  in  Deming  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  80  Mo.  App.  152. 

In  some  instances  the  courts  have  stated 
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C.  N.  S.  69,  58  L.  T.  N.  S.  390,  37  Week. 
Rep.  129,  62  J.  P.  600,  8  Eng.  Rul.  Cas.  405; 
Ward  V.  West  Jersey  &  S.  R.  Co.  65  N.  J.  L. 
384,  47  Atl.  561 ;  Braun  v.  Craven,  175  111. 
401,  42  L.R.A.  199,  51  N.  E.  657,  5  Am.  Neg. 
Rep.  15;  Ewing  v.  Pittabufgh,  C.  C.  &  St.  L. 
R.  Co.  147  Pa.  40,  14  L.R.A.  666,  30  Am.  St. 
Rep.  709,  25  Atl.  340;  Sanderson  v.  North- 
ern P.  R.  Co.  88  Minn.  162,  60  L.R.A.  403, 
97  Am.  St.  Rep.  509,  92  N.  W.  542;  Buck- 
man  V.  Great  Northern  R.  Co.  76  Minn.  373, 
7fir  N.  W.  98,  6  Am.  Neg.  Rep.  302;  Bell  v. 
Great  Northern  R.  Co.  L.  R.  26  C.  L. 
428;  Mahoney  v.  Dankwart,  108  Iowa,  321, 
79  N.  W.  134,  6  Am.  Neg.  Rep.  278;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Stewart,  24 
Ind.  App.  374,  56  N.  E.  917;  Fleming  v. 
Lobel,  ~  N.  J.  L.  — ,  59  Atl.  28;  Huston 


V.    Freemansburg,   212    Pa.   648,   8   L.R.A. 
(N.S.)   50,  61  Atl.  1022. 

It  follows  from  what  has  been  said  that, 
although  the  ejection  of  appellee's  father 
from  the  train  by  appellant's  conductor  and 
his  assistants  may  have  been  unauthorized, 
she  cannot  recover  of  appellant  for  the  mere 
fright  thereby  caused  her  or  because  of  be- 
ing thereby  left  on  the  train  unattended  by 
any  of  her  family  during  the  remainder  of 
her  journey  home.  It  is  likewise  true  that 
appellant  is  not  liable  for  mere  fright  suf- 
fered by  appellee  from  the  assault  and  bat- 
tery committed  by  its  servants  upon  her 
father  in  her  presence,  when  or  before  eject- 
ing him  from  the  train,  however  wrongful 
same  may  have  been,  unless  the  assault  and 
'  battery  upon  the  father  caused  his  body  to 


the  general  rule  without  particular  refer- 
ence to  the  various  theories  heretofore  dis- 
cussed. Thus,  it  was  held  in  the  following 
cases  that  where  a  fright  is  suffiered  but 
no  bodily  injury  whatever  is  sustained,  sub- 
stantial damages  cannot  be  recovered  for 
resulting  physical  injuries:  Lehigh  &  IT. 
River  R.  Co.  v.  Marchant,  28  C.  C.  A.  544, 
55  U.  S.  App.  427,  84  Fed.  870,  (serious 
nervous  injuries  developed)  ;  West  Chicago 
Street  R.  Co.  v.  Liebig,  79  111.  App.  567 
(mere  fright  which  resulted  finally  in 
bodily  ailment)  ;  Norris  v.  Southern  R.  Co. 
84  S.  C.  15,  65  S.  E.  956  (female  passenger 
frightened  by  conduct  of  disorderly  negroes 
in  white  coach). 

Some  decisions  have  refused  to  adhere 
to  the  rule  announced  in  the  foregoing  cas- 
es, holding,  presumably  upon  grounds  ap- 
plicable to  ordinary  negligence,  that  re- 
covery may  be  had  for  injuries  resulting 
from  fright  which  was  occasioned  by  the 
carrier's  negligence,  notwithstanding  there 
was  no  physical  impact.  The  following 
cases  among  others  so  hold:  Stewart  v. 
Arkansas  Southern  R.  Co.  112  La.  764,  36 
So.  676  (fright  caused  miscarriage  and  sub- 
sequent illness)  ;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hayter,  —  Tex.  Civ.  App.  — ,  56  S.  W. 
128,  affirmed  in  93  Tex.  239,  47  L.R.A.  325, 
77  Am.  St.  Rep.  856,  54  S.  W.  944,  7  Am. 
Neg.  Rep.  359  (neurasthenia  resulted  from 
fright  caused  by  a  collision);  Texas  &  P. 
R.  Co.  V.  Hughes,  —  Tex.  Civ.  App.  — ,  41 
S.  W.  821  (conductor  permitted  indecent 
and  disorderly  conduct,  which  so  frightened 
plaintiff  as  to  make  her  sick) ;  Bell  v. 
Great  Northern  R.  Co.  L.  R.  Ir.  26  C.  L. 
428  (nervous  shock  resulting  from  fright 
caused  by  negligent  operation  of  train). 

IV,  Both  physical  impact  and  physical 

injury  resulting  front  fright. 

In  the  following  cases  it  was  held  gen- 
erally that  liability  exists  if  predicated 
upon  fright  and  contemporaneous  physical 
injury  or  shock:     Lehigh  &  H.  River  R.  Co. 

V.  Marchant,  28  C.  C.  A.  544,  54  U.  S.  App. 
427,  84  Fed.  870   (serious  nervous  injuries 
resulted  from  fright  and  a  slight  physical  I 
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injury  suffered  in  a  collision  between 
trains)  ;  Denver  &  R.  G.  R.  Co.  v.  Roller, 
49  L.R.A.  77,  41  C.  C.  A.  22,  100  Fed.  738 
(injuries  caused  by  fright  or  shock  re- 
sulting from  a  serious  bodily  injury  in  con- 
nection with  a  railroad  collision  or  accom- 
panying explosion,  fire,  and  wreck  of  cars, 
and  the  surrounding  circumstances  directly 
connected  therewith,  and  solely  attributable 
thereto)  ;  Elgin  A.  &  S.  Traction  Co.  v. 
Wilson,  217  111.  47,  75  N.  E.  436,  19  Am. 
Neg.  Rep.  145  (passenger  injured  in  wreck, 
and  neurasthenia  resulted  from  the  great 
and  sudden  fright)  ;  Howe  v.  Chicago,  K. 
&  S.  R.  Co.  139  Mich.  638,  103  N.  W.  186, 
18  Am.  Neg.  Rep.  145  (injury  occasioned 
by  the  fright  and  suspense  suffered  while 
in  a  vault  into  which  plaintiff  had  been 
precipitated  by  the  railroad  company's  neg- 
ligence) ;  Quihn  v.  Long  Island  R.  Co.  34 
Hun,  331,  afiirmed  without  opinion  in  105 
N.  Y.  643,  13  N.  E.  925  (fear  of  death  suf- 
fered by  passenger  who  was  seriously  in- 
jured in  wreck,  while  pinned  down  by 
wreckage,  which  was  liable  to  fall  and  kill 
him)  ;  Ham  v.  Canadian  Northern  R.  Co. 
1  D.  L.  R.  377,  20  West.  L.  Rep.  (Can.)  369, 
modified  on  another  point  in  7  D.  L.  R.  812 
(passenger  was  injured  in  a  wreck,  and 
traumatic  neurasthenia  resulted  from  the 
physical  shock  [visible  physical  injuries 
were  slight]  and  the  fright  and  the  horror 
of  the  scene)  ;  Montreal  Street  R.  Co.  v. 
Walker,  (Quebec  L.  R.  13  K.  B.  324,  miscar- 
riage resulting  from  fright  and  shock  sus- 
tained in  a  wreck). 

So,  in  Lofink  v.  Interborough  Rapid  Tran- 
sit Co.  102  App.  Div.  275,  16  N.  Y.  Anno. 
Cas.  68,  92  N.  Y.  Supp.  386,  the  court  an- 
nounced the  rule  to  oe  that  fright  may 
properly  be  considered  as  an  element  of 
damage  when  it  is  associated  with  actual 
bodily  injury,  and,  applying  it,  held  a  car- 
rier liable  for  injuries  resulting  from  fright 
occasioned  by  a  collision  between  two  trains 
in  one  of  which  the  plaintiff  was  thrown 
from  her  seat  against  the  side  of  the  car. 

In  Jones  v.  Brooklyn  Heights  R.  Co.  23 
App.  Div.  141,  5  N.  Y.  Anno.  Cas.  124,  48 
N.  Y.  Supp.  915,  the  court,  in  holding  that 
a  passenger  who  was  struck  bv  a  small  in- 
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be  throws  upon  or  against  her,  as  alleged 
in  the  petition,  and  by  that  means  caused 
the  injury  to  her  person  and  consequent 
fright  and  suffering  complained  of.  If,  there- 
fore, appellant's  servants,  in  wrongfully 
committing  the  assault  and  battery  upon 
her  father,  knocked  or  threw  him  u]>on  her, 
that  act,  as  held  in  McGeo  v.  Vanover,  su- 
pra, constituted  an  assault  and  battery  upon 
her,  for  it  furnished  the  necessary  physical 
impact  which,  if  it,  in  wliole  or  in  part, 
caused  her  the  injury  and  fright  resulting 
from  such  physical  impact  complained  of, 
entitled  her  to  recover  against  appellant 
such  damages  as  she  may  have  sustained 
thereby.  If  we  have  correctly  applied  the 
law  to  the  facts  appearing  in  the  record, 
there  was  no  error  in  the  refusal  by  the  trial 


court  of  the  peremptory  instruction  asked 
by  the  appellant. 

The  record  furnishes  no  ground  for  sus- 
taining appellant's  further  contention  that 
the  verdict  was  flagrantly  against  the  evi- 
dence. On  the  contrary,  it  presents  abun- 
dant evidence  to  support  appellee's  conten- 
tion that  appellant's  conductor,  without 
right  or  provocation,  committed  the  assault 
and  battery  upon  her  father,  and  injured 
and  frightened  her,  as  alleged  in  the  peti- 
tion. As  the  conductor  was  adjudged  a 
lunatic  before  the  trial  of  the  case,  appel- 
lee and  her  father,  being  parties  to  the  ac- 
tion, were  not  permitted  by  the  court  to 
testify  as  to  the  conversation  that  took  place 
between  them  and  the  conductor  at  the 
time  of  the  assault  upon  the  father,  but 


candescent  light  bulb  which  inflicted  a 
slight  bruise  could  recover  damages  for  a 
miscarriage  which  she  sufTered  because  of 
the  fright  and  shock,  said:  "Shock  is  not 
fright.  The  latter  may  be  a  producing 
cause  of  the  former,  and  where  it  is  the 
sole  producing  cause  there  can  be  no  re- 
covery ;  but  when  it  is  associated  with  actu- 
al injury  it  may  be  considered,  and  where 
the  injury  and  the  fright  concur,  and  result 
in  producing  shock,  out  of  which  arises 
damage,  it  is  sufficient  upon  which  to  base 
a  recovery.  ...  In  the  present  case,  as  we 
have  observed,  there  was  present  the  essen- 
tial element  of  physical  injury  from  which 
the  jury  were  authorized  to  say  that  damage 
resulted,  and  the  presence  of  fear  as  a  con- 
comitant element  does  not  destroy  the  right 
of  action,  but  may  be  considered  as  an  cle- 
ment of  damage." 

In  Spade  v.  Lynn  k  B.  R.  Co.  172  Mass. 
488,  43  L.R.A.  832,  70  Am.  St.  Rep.  298, 
52  N.  E.  747,  6  Am.  Xeg.  Rep.  367,  where 
a  passenger  was  injured  by  an  unintentional 
battery  of  her  person  during  the  removal 
of  a  drunken  passenger,  it  was  held  that  the 
liability  of  the  carrier  began  with  the  bat- 
tery, and  that  she  could  recover  for  the 
fright  caused  by  the  personal  contact,  but 
not  for  the  fright  resulting  from  the  gen- 
eral disturbance. 

F.  Fright  resulting  from  deliberate  act 
directed  Uncard  person  injured. 

Those  cases  in  which  the  fright  resulted 
from  a  deliberate  act  directed  toward  the 
injured  party  differ  somewhat  from  those 
wherein  the  fright  was  caused  by  the  man- 
ner, etc.,  in  which  the  carrier's  conveyance 
was  operated,  and  for  that  reason  have 
been  separately  treated. 

Of  course  where  the  conduct  which  caused 
the  fright  was  wilful,  and  was  directed  to- 
ward the  injured  person,  the  theories  treat- 
ed in  the  preceding  subdivisions  of  this  note 
would  be  inapplicable.  In  such  cases  it  is 
generally  held  that  not  only  compensatory, 
but  punitive,  damages  may  be  recovered. 

Thus,  in  Harless  v.  Southwest  Missouri 
Electric  R.  Co.  123  Mo.  App.  22.  99  S.  W. 
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793,  where  the  conductor  put  a  young 
child  off  his  car  on  a  wintry  day,  for  failure 
to  pay  fare,  it  was  said  that  wnere  the  con- 
duct which  causes  the  fright  is  wilful,  ma- 
licious, insulting,  wanton,  or  inhuman  a 
recovery  for  fright  may  be  had  even  though 
no  bodily  hurt  be  suffered.  And  in  Pull- 
man Co.  v,  Lutz,  154  Ala.  517,  14  L.R.A, 
(N.S.)  907,  129  Am.  St.  Rep.  67,  45  So. 
675,  it  was  held  that  compensatory  damages 
were  recoverable  for  momentary  fright 
caused  by  the  wrongful  discharge  of  a  pas- 
senger by  a  sleeping  car  company,  although 
the  fright  was  attended  by  no  serious  con- 
sequences whatever  to  her  mind  or  body. 
Rut  in  New  York,  L.  E.  &  W.  R.  Co.  v. 
Bennett,  1  C.  C.  A.  564,  6  U.  S.  App.  95,  50 
Fed.  496,  where  a  passenger  was  negligent- 
ly upon  a  wrong  train,  and  it  was  alleged 
that  the  rough  and  commanding  language 
of  the  conductor,  in  rejecting  her  ticket 
and  ejecting  her,  scared  her  and  resulted  in 
sickness,  it  was  held  that  she  could  not 
recover  damages  in  the  absence  of  false  or 
other  wilful  misconduct,  the  conductor's 
language  having  been  confined  to  a  state- 
ment of  the  rules  of  the  company  and  his 
duty  in  such  a  case.  And  in  McGhee  v. 
McCarley,  44  C.C.  A.  252,  103  Fed.  55,  it 
was  held  that  not  only  compensatory,  but 
punitive,  damages  could  be  recovered  for  the 
death  of  a  child  resulting  from  an  assault 
by  a  station  agent  upon  its  mother,  by  rea- 
son of  which  it  became  frightened  and  ran 
on  the  tracks,  where  it  was  struck  by  a 
train.  This  opinion  was  rendered  on  rehear- 
ing and  annulled  a  former  opinion  (33  C. 
C.  A.  629,  63  r.  S.  App.  422,  91  Fed.  462), 
wherein  it  was  held  that  compensatory 
damages  only  could  be  recovered.  (As  to 
liability  of  a  carrier  for  the  wilful  torts 
of  his  servants  to  passengers,  see  the  ex- 
haustive note  beginning  on  p.  999  of  40 
T..R.A.(N.S.) 

The  majority  of  the  cases  wherein  the 
fright  was  caused  by  a  deliberate  act  di- 
rected toward  the  person  injured,  however, 
do  not  involve  the  element  of  wilful  or 
malicious  conduct,  but  seems  to  treat  the 
question  as  one  of  ordinary  negligence  or 
misconduct. 
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were  allowed  to  testify  as  to  the  character 
of  her  injuries  and  consequent  suffering. 
Numerous  other  witnesses,  however,  related 
all  that  was  then  said  and  done.  Two  of 
these  witnesses  were  brothers  of  appellee 
and  one  a  cousin,  but  five  or  six  of  them 
were  in  no  way  related  to  her.  According 
to  the  testimony  of  these  several  witnesses, 
appellee's  father,  when  approached  by  the 
conductor,  was  asleep;  that  the  conductor 
violently  shook  him  and  demanded  his  tick- 
et and  was  informed  by  appellee  that  her 
father  was  asleep;  and  that  she  would  get 
from  him  his  ticket  and  deliver  it  to  him 
(the  conductor)  ;  and  that  the  latter,  with- 
out waiting  for  her  to  do  so,  seized  the  fa- 
ther by  the  shoulder  or  hair,  pushing  his 
head  against  the  back  of  the  seat  behind 


him;  that  appellee's  father  then  attempted 
to  rise,  and  the  conductor  struck  him  in  the 
face  or  head  with  what  looked  like  a  police- 
man's billy,  which  knocked  his  body  with 
great  violence  against  and  upon  that  of 
appellee,  forcing  her  against  the  end  of  the 
car  seat,  and  caused  his  head  to  break  the 
glass  in  the  car  window,  following  which 
the  conductor  and  his  assistants  seized  the 
person  of  the  father,  and  carried  him  to  the 
platform  of  the  car,  and  put  him  off  the 
train.  According  to  the  further  testimony 
of  these  witnesses,  appellee  was  so  fright- 
ened when  her  father's  body  was  knocked 
upon  her  that  she  screamed,  and  got  with 
two  persons  in  front  of  her  by  climbing  over 
the  back  of  the  seat  they  were  occupying, 
and    throughout    the    difficulty    manifested 


Thus,  in  Stutz  v.  Chicago  *  N.  W.  R.  Co. 
73  Wis.  147,  9  Am.  St.  Rep.  769,  40  N.  W. 
653,  fright  resulting  from  switching  cars 
to  a  track  crossing  an  open  culvert  into 
which  plaintiff,  after  being  wrongfully  set 
down  some  distance  from  her  destination, 
had  fallen,  was  held  to  be  the  proximate 
cause  of  such  wrongful  act,  and  recovery 
was  allowed  therefor. 

And  in  Gulf,  C.  &.  S.  F.  R.  Co.  v.  Green, 
—  Tex.  Civ.  App.  — ,  141  S.  W.  341,  wrong- 
fully ejecting  a  .fourteen-year  old  boy  in 
unfamiliar  country  in  the  nighttime,  with 
a  long  trestle  to  cross  in  order  to  reach 
his  station,  beyond  which  he  had  been  car- 
ried, was  held  to  be  the  proximate  cause 
of  nervous  disorders  resulting  from  fright 
occasioned  by  the  approach  of  a  train  while 
he  was  crawling  across  the  trestle. 

And  in  Missouri  P.  R.  Co.  v.  Kaiser,  82 
Tex.  144,  18  S.  W.  306,  mental  suffering 
of  an  inexperienced  girl,  resulting  from 
fear  caused  by  being  wrongfully  ejected 
from  a  train  at  a  strange  place,  was  held 
actionable  as  being  the  proximate  result 
of  the  carrier's  negligence. 

So,  damages  for  sickness  naturally  and 
proximately  resulting  from  or  aggravated 
by  the  fright  from  negligently  carrying  a 
girl  about  eight  years  of  age  a  mile  beyond 
her  station,  and  putting  her  off  at  an  un- 
familiar place,  were  held  recoverable  in  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Lockhart,  79 
Ala.  315.  Illinois  C.  R.  Co.  v.  Latimer, 
128  111.  163,  21  N.  E.  7,  affirming  28  111. 
Ajpp.  552,  seemingly  holds  to  the  same 
effect. 

And,  in  Lugner  v.  Milwaukee  Electric  R. 
&  Light  Co.  146  Wis.  175,  131  N.  W.  342, 
where  a  conductor  wrongfully  chased  a 
boy  passenger  from  his  car,  and  so  fright- 
ened him  as  he  was  passing  around  the  rear 
of  the  car  as  to  cause  him  to  jump  against 
a  car  on  an  adjoining  track,  it  was  held  that 
the  wrongful  conduct  of  the  conductor  was 
the  proximate  cause  of  the  resulting  injury. 

But  nervous  prostration  and  permanent 
illness  caused  from  fright  resulting  from 
unintentional  carelessness  in  sotting  down 
a  woman  passenger  in  the  dark,  at  a  place 
separated  from  the  place  at  which  she 
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wished  to  alight  by  a  fence  and  cattle  guard 
which  she  was  compelled  to  cross,  was  held 
not  to  be  the  natural  and  probable  conse- 
quence of  the  negligence  in  St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Bragg,  69  Ark.  402,  86  Am. 
St.  Rep.  206,  64  S.  W.  226;  (As  to  what 
injuries  may  be  deemed  the  proximate  re- 
sult of  discharging  passengers  at  improper 
place  or  one  not  his  destination,  see  note 
to  Georgia  Ry.  &  Electric  Co.  v.  McAllis- 
ter,  7   L.R.A.'CN.S.)    1177). 

In  the  following  cases,  where  fright  was 
suffered,  but  no  bodily. injury  whatever  was 
sustained,  it  was  held  generally  that  sub- 
stantial damans  cannot  be  recovered  for 
resulting  injuries:  Rawlings  v.  Wabash  R. 
Co.  97  Mo.  App.  515,  71  S.  W.  534  (fright 
from  carrying  four-year  old  boy  beyond 
station  resulted  in  serious  sickness) ;  Dem- 
ing  V.  Chicago,  R.  I.  &  P.  R.  Co.  80  Mo.  App. 
152  (sickness  resulted  from  fright  caused 
by  carrying  passenger  beyond  station  and 
setting  her  down  in  dark.) 

But,  in  Houston  &  T.  C.  R.  Co.  v.  Me 
Kenzie,  —  Tex.  Civ.  App.  — ,  41  S.  W.  831, 
it  was  held,  presumably  upon  grounds  ap- 
plicable to  ordinary  negligence,  that  recov- 
ery could  be  had  for  fright  and  its  conse- 
quences resulting  from  plaintiff's  wife  being 
carried  a  short  distance  beyond  her  station 
and  set  down  in  the  nighttime,  provided  the 
jury  should  find  that  same  were  the  result 
of  the  company's  negligence  in  carrying 
her  beyond  the  regular  stopping  place. 

And  liability  exists  if  predicated  upon 
fright  and  contemporaneous  physical  in- 
jury. Cleveland  City  R.  Co.  v.  Ebert,  10 
Ohio  C.  D.  291,  19  Ohio  C.  C.  735  (passen- 
ger injured  in  being  ejected  from  car,  and 
physical  injury  resulted  from  fright)  ;  Allen 
V.  Texas  &  P.  R.  Co.  —  Tex.  Civ.  App.  — , 
27  S.  W.  943  (mental  anguish  of  child  who 
was  put  off  train,  caused  by  fear). 

For  cases  which  deny  recovery  for  fright 
causod  by  setting  down  passenger  at  wrong 
place,  upon  the  ground  that  the  resulting 
injury  is  incidental,  see  III.  a,  supra. 

The  general  question  of  mental  suffering 
as  an  element  of  damages  for  wrongful  ex- 
pulsion from  vehicle  of  common  carrier  is 
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great  distress  of  mind.  That  they  did  not 
see  appellee's  father  strike  or  kick  the  con- 
ductor or  his  assistants,  but  that  he  resisted 
removal  from  the  car  after  being  taken  from 
his  seat. 

The  evidence  introduced  in  appellant's  be- 
half was  furnished  by  the  three  assistants 
of  the  conductor  and  numerous  passengers 
upon  the  train,  perhaps  exceeding  in  num.- 
ber  the  witnesses  introduced  in  behalf  of 
appellee.  Their  testimony  was  in  most  re- 
spects contradictory  of  that  of  appellee's 
witnesses;  and,  as  a  whole,  it  conduced 
to  establish  the  defense  interposed  by 
appellant's  answer,  as  it  was  to  the 
effect  that  appellee's  father,  upon  being 
asked  by  the  conductor  for  his  ticket, 
refused  to  deliver  it  and  began  to  curse 


and  abuse  the  officer;  that  upon  being 
told  by  the  conductor  that,  if  h^  did 
not  give  up  his  ticket  or  pay  his  fare, 
he  would  be  put  off  the  train,  he  still  refused 
to  give  lip  his  ticket,  and  administered  a 
kick  each  to  the  conductor  and  one  of  his 
assistants,  whereupon  the  conductor  and  as- 
sistant seized  and  put  him  off  the  train,  in 
doing  so  using  no  more  force  that  was  neces- 
sary to  that  end.  It  will  thus  be  seen  that 
the  evidence  was  so  conflicting  as  to  make 
it  difficult  to  determine  whether  it  pre- 
ponderated in  favor  of  the  appellee  or  ap- 
pellant. A  verdict  either  way  could  not 
have  been  declared  flagrantly  against  the 
evidence.  Being  favorable  to  the  appellee, 
no  reason  is  apparent  for  disturbing  it  on 
the  ground  indicated. 


treated  in  the  note  to  Lindsay  v.  Oregon 
Short  Line  R.  Co.  12  L.R.A.(N.S.)  184. 

VI.'  fright  inducing  an  act  canting  in' 

jury. 

Another  class  of  cases  which  differs  from 
those  treated  in  subdivision  II.  and  III. 
supra,  are  those  in  which  the  fright  in- 
duced an  act  which  caused  the  injury;  as, 
for  example,  where  the  passenger  was  so 
frightenea  as  to  cause  him  to  jump  from 
the  conveyance  in  which  he  was  riding. 

Many  cases  involve  this  question  of  the 
right  to  recover  for  injuries  sustained  in 
leaving  or  attempting  to  leave  the  carrier's 
conveyance,  where  such  act  was  impelled 
by  imminent  danger.  The  majority  of 
these  cases,  like  those  immediately  preced- 
ing, seem  to  view  the  question  more  as  one 
of  ordinary  negligence,  and  in  the  main  do 
not  refer  to  any  of  the  three  theories  above 
discussed.  Thus,  where  a  passenger,  under 
the  influence  of  a  well-grounded  fear  oc- 
casioned by  the  negligence  or  misconduct 
of  the  carrier  that  a  collision  is  about  to 
take  place,  jumps  from  a  moving  car  or 
train,  it  has  been  held  that  he  may  recover 
for  the  resulting  injuries,  the  ground 
usually  being  that  injuries  resulting  from 
a  well-grounded  fear,  caused  by  the  negli- 
gence or  misconduct  of  a  carrier's  servants, 
of  an  accident,  is  the  same  as  if  the  mis- 
chief had  been  done  by  the  accident  itself. 
Selma  Street  &  Suburban  R.  Co.  v.  Owen, 
132  Ala.  420,  31  So.  598;  St.  Louis  &  S. 
F.  R.  Co.  V.  Murray,  55  Ark.  248,  16  L.R.A. 
787,  29  Am.  St.  Rep.  32,  18  S.  W.  60; 
Washington  &  G.  R.  Co.  v.  Hickey,  5  App. 
D.  C.  436;  Big  Sandy  k  C.  R.  Co.  v. 
Blankenship,  —  Ky.  — ,  118  S.  W.  316; 
McManus  v.  Metropolitan  Street  R.  Co.  116 
Mo.  App.  UO,  92  S.  W.  176;  Kleiber  v. 
People's  R.  Co.  107  Mo.  240,  14  L.R.A. 
613,  17  S.  W.  946,  14  Am.  Neg.  Cas.  664; 
Krenzer  v.  Forty-Second  Street,  M.  &  St. 
N.  Ave.  R.  Co.  38  N.  Y.  S.  R.  461,  13  N.  Y. 
Supp.  588  (imminent  collision,  and  driver 
jumped  off  and  conductor  ran  towards  door 
saying  that  he  was  not  going  to  be  killed)  ; 
Robson  V.  Nassau  Electric  R.  Co.  80  App. 
45  UR.A.(NJS.) 


Div.  301,  80  N.  Y.  Supp.  698;  Pennsylvania 
R.  Co.  V.  Asell,  23  Pa.  147,  62  Am.  Dec. 
323,  6  Am.  Neg.  Cas.  225  {dictum);  Pal- 
ner  v.  Warren  Street  R,  Co.  206  Pa.  574, 
63  L.R.A.  607,  56  Atl.  49;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  VoUrath,  40  Tex.  Civ. 
App.  46,  89  S.  W.  279;  Moore  v.  Northern 
Texas  Traction  Co.  41  Tex.  Civ.  App.  583, 
95  S.  W.  652.  And  the  same  conclusion 
has  been  reached  where  the  passenger  was 
caused  to  jump  by  fear  induced  by  the 
blowing  out  of  a  fuse  or  the  explosion  of* 
the  controller  in  an  electric  car.  Waniorok 
V.  United  R.  Co.  17  Cal.  App.  121,  118 
Pac.  947;  Kight  v.  Metropolitan  R.  Co. 
21  App.  D.  C.  494;  Louisville  &  S.  I.  Trac- 
tion  Co.  V.  Worrell,  44  Ind.  App.  480,  80 
N.  E.  78;  Williamson  v.  St.  Louis  Transit 
Co.  202  Mo.  345,  100  S.  W.  1072;  Poul- 
sen  v.  Nassau  Electric  R.  Co.  18  App.  Div. 
221,  45  N.  Y.  Supp.  941,  on  subsequent  ap- 
peal 30  App.  Div.  246,  51  N.  Y.  Supp.  933 
(fuse  blew  out  and  car  burst  into  flame). 
And  the  same  rule  has  been  announced  as 
applying  to  other  apprehended  dangers 
which  caused  passengers  to  jump.  Stokes 
V.  Saltonstall,  13  Pet.  181,  10  L  ed.  115 
(horses  seemed  unmanageable,  and  passen- 
ger jumped  from  stage-coach)  ;  Woolery  v. 
Louisville,  N.  A.  &  C.  R.  Co.  107  Ind.  381, 
57  Am.  Rep.  114,  8  N.  E.  226  (lumber  from 
another  car  fell  against  one  in  which  plain- 
tiff was  riding)  ;  Bluraenthal  v.  Union  Elec- 
tric Co.  129  Iowa,  322,  105  N.  W.  588,  19 
Am.  Neg.  Rep.  235  (speed  of  car  and  flashes 
of  fire  around  switch)  ;  Davis  v.  Paducah 
R.  &  Light  Co.  113  Ky.  267,  68  S.  W.  140 
( flame  and  smoke  in  street  car )  ;  Ashton 
V.  Detroit  City  R.  Co.  78  Mich.  587,  44 
N.  W.  141,  4  Am.  Nog.  Cas.  91  (plain- 
tiff, a  passenger  on  a  street  car  which  the 
employees  had  failed  to  stop  for  her  upon 
signal,  while  being  carried  towards  a  car 
barn  in  which  she  had  been  assaulted  on  a 
previous  similar  occasion,  jumped  from  tlio 
car,  'SUch  act  being  impelled  by  fear  of  a 
repetition  of  her  previous  experience  when 
carried  into  the  barn)  ;  Smith  v.  St.  Paul, 
M.  &  M.  R.  Co.  30  Minn.  169,  14  N.  W. 
707,  4  Am.  Nog.  Cas.  218  (car  ran  off  track, 
and  plaintiff,  acting  as  a  person  of  ordin- 
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Appellant's  complaint  of  the  instructions 
is,  in*  our  opinion,  well  founded.  Two  of 
the  three  instructions  given  were  fatally  de- 
fective in  that  they  confined  the  right  of 
the  jury  to  find  for  appellant  to  the  single 
ground  that  the  only  justification  its  serv- 
ants could  have,  in  law,  for  infiictinir  on  ap- 
pellee an  injury  resulting  from  an  assault 
and  battery  by  them  upon  the  person  of  her 
father,  was  that  it  must  have  been  commit- 


ted in  overcoming,  without  unnecessary 
force,  the  resistance  of  the  latter  to  his 
ejection  from  the  train  because  of  his  refus- 
al, upon  the  request  of  the  conductor,  to  sur- 
render his  ticket  or  pay  his  fare  as  a  pas- 
senger, or  because  of  his  being  drunk  and 
disorderly  on  the  train;  whereas  the  as- 
sault and  battery  upon  appellee's  father,  al- 
though resulting  in  injury  to  her,  would 
also  have  been  justifiable  if,  as  there  was 


ary  prudence  would  in  like  circumstances 
in  endeavoring  to  escape  and  thereby  avoid 
apparent  peril,  went  to  •the  platform  and 
in  the  excitement  either  jumped,  fell,  was 
jolted,  or  pushed  or  crowded  off  the  car 
to  her  injury )  ;  Ephland  v.  Missouri,  P. 
R.  Co.  57  Mo.  App.  157,  4  Am.  Neg.  Cas. 
440  (passenger  jumped  from  train  when 
brakeman  called  out  in  a  loud  and  excited 
manner,  "For  God's  sake,  jump")  ;  Brod  v. 
St.  Louis  Transit  Co.  115  Mo.  App.  202,  91 
S.  W.  993  (explosion  under  car  followed  by 
fiame  in  car)  ;  Daley  v.  Redburn,  143  Mo. 
App.  653,  127  S.  W.  924  (passenger, 
frightened  at  running  of  horses,  jumped 
from  cab) ;  McPe|ik  v.  Missouri  P.  R.  Co. 
128  Mo.  617,  30  S.  W.  170,  4  Am.  Neg. 
Cas.  806  (passenger  jumped  when  brake- 
man,  upon  a  signal  for  brakes,  excitedly 
and  recklessly  called,  *'Jump,  jump  for 
your  lives")  ;  Ephland  v.  Missouri,  P.  R. 
Co.  137  Mo.  187,  35  L.R.A.  107,  59  Am. 
St.  Rep.  498,  37  S.  W.  820,  38  S.  W.  926 
(passenger  jumped  when  brakeman,  in  an- 
swer to  signal  for  brakes,  rattled  brake 
chain  and  shouted  in  an  excited  voice, 
**Jump  off,  jump  for  your  lives")  ;  Kruger 
V.  Omaha  &  C.  B.  Street  R.  Co.  80  Neb. 
490,  17  L.R.A.  (N.S.)  101,  127  Am.  St.  Rep. 
786,  114  N.  W.  571  (fourteen  year  old 
female  passenger  became  frightened  and 
frenzied  by  being  negligently  carried  by 
her  station,  and  jumped  from  the  train)  ; 
Dunlay  v.  United  Traction  Co.  18  Pa. 
Super.  Ct.  206  (fire  in  controller,  and 
motorman  jumped  over  seat  among  pas- 
sengers, leaving  car  running  wild)  ;  Rundle 
v.  State  Belt  Electric  Street  R.  Co.  33  Pa. 
Super.  Ct.  233  (passenger,  frightened  by 
speed  of  car  and  abandonment  of  posts  by 
car  crew,  went  to  rear  platform,  from  which 
he  jumped  or  was  thrown)  ;  Sandford  v. 
Ilestonville,  M.  &  F.  Pass.  R.  Co.  153  Pa. 
300,  26  Atl.  833  (conductor  approached 
eight  year  old  boy  with  whom  he  had  had 
a  dispute  as  to  a  transfer,  in  a  threatening 
manner,  causing  him  to  jump)  ;  LaPrelle 
V.  Fordyce,  4  Tex.  Civ.  App.  39],  23  S.  W. 
453,  6  Am.  Neg.  Cas.  658  (passenger  jumped 
from  derailed  car  which  was  approaching 
trestle)  ;  Texarkana  Street  R.  Co.  v.  Hart, 
—  Tex.  Civ.  App.  — ,  26  S.  W.  436,  6  Am. 
Neg.  Cas.  681  (driver  left  street  car,  and 
mules  ran  away  frightening  pa.s.senger,  who 
jumped)  ;  Texas  &  P.  R.  Co.  v.  Boyd,  — 
Tex.  Civ.  App.  — ,  141  S.  W.  1076  (train 
man  closed  vestibule  on  passenger  so  that 
he  could  not  re-enter,  and  in  his  fright  he 
jumped  from  car  stop  after  car  was  mov- 
45  LR.A.(NJS.) 


ing) ;  Wanzer  v.  Chippewa  Valley  Electric 
R.  Co.  108  Wis.  319,  84  N.  W.  423  (cir- 
cuit breaker  blew  out  on  electric  car,  fol- 
lowed by  explosion  and  collision  with  object 
on  track)  ;  Jones  v.  Boyce,  1  Starkie,  493, 
18  Revised  Rep.  812  (harness  broke,  horses 
became  unmanageable,  and  plaintiff  jumped 
because  of  fright  at  imminent  peril).  And 
that  rule  has  been  applied  wnere  the  injury 
was  received  in  attempting  to  leave  a  car 
or  train.  Logan  v.  United  R.  Co.  166  Mo. 
App.  490,  148  S.  W.  444  (explosion  of  con- 
troller on  electric  car  frightened  passen- 
gers) ;  Lord  v.  Manchester  Street  R.  Co. 
74  N.  H.  295,  67  Atl.  639  (fuse  on  electric 
car  burned  out  with  loud  report,  and  flames 
streamed  up) ;  Newark  &  S.  0.  R.  Co.  ▼. 
McCann,  58  N.  J.  L.  642,  33  L.R.A.  127, 
34  Atl.  1052,  9  Am.  Neg.  Cas.  568  (sick 
female  passenger  attempted  to  leave  car 
after  refusal  of  conductor  to  stop  same). 

And  see,  Gannon  v.  New  York,  N.  H.  &, 
H.  R.  Co.  173  Mass.  40,  43  L.R.A.  833,  62 
N.  E.  1075,  5  Am.  Neg.  Rep.  613,  wherein 
it  was  held  that  damages  could  be  recovered 
for  injuries  to  a  lady  passenger  sustained 
by  her  while  impulsively  and  unguardedly 
trying  to  escape  from  a  car  because  of  a 
reasonable  fear  due  to  the  blazing  up  of  a 
lamp  and  some  oil  waste  with  which  a 
brakeman  had  tried  to  smother  it,  the 
ground  being  that  the  injuries  were  to  be 
deemed  a  consequence  of  the  mismanage- 
ment, for  which  the  carrier  was  liable. 

The  question  of  proximate  cause,  how- 
ever, has  been  touched  upon  in  connection 
with  the  class  of  cases.  Thus,  imminent 
collision  by  blowing  out  of  a  fuse  or  other 
similar  cause,  as  the  case  may  be,  and  not 
the  jumping  from  the  car,  has  been  held 
to  be  the  proximate  cause  of  the  injury. 
Louisville  &  S.  I.  Traction  Co.  v.  Worrell, 
44  Ind.  App.  480,  86  N.  E.  78  (burning 
of  the  controller)  ;  Smith  v.  St.  Paul,  M. 
&  M.  R.  Co.  30  Minn.  169,  14  N.  W.  797, 
4  Am.  Neg.  Cas.  218  (car  ran  off  track 
and  bumped  and  jolted  along)  ;  Purcell  ▼. 
St.  Paul  City  R.  Co.  48  Minn.  134,  16 
L.R.A.  203,  50  N.  W.  1034  {dictum)  ; 
Kleiber  v.  People's  R.  Co.  107  Mo.  240,  14 
L.R.A.  613,  17  S.  W.  946,  4  Am.  Neg.  Cas. 
664. 

And  in  such  case  it  has  been  held  not 
ordinarily  to  be  contributory  negligence  to 
jump  from  the  car  (Louisville  &  S.  I.  Trac- 
tion Co.  V.  Worrell,  44  Ind.  App.  480,  86 
N.  E.  78;  Howell  v.  Lansing  City  Electric 
R.  Co.  136  Mich.  432,  99  N.  W.  406; 
Chitty  V.  St.  Louis,  I.  M.  &  S.  R.  :Co.  148 
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evidence  tending  to  show,  he,  upon  bcin^ 
asked  for  his  ticket  and  before  there  was 
any  attempt  to  eject  him  from  the  train, 
wrongfully  first  assaulted  the  conductor,  or 
the  latter  and  one  of  liis  assistants,  by  kick- 
ing him  or  them,  and  he  or  they  in  repelling 
the  assault  used  no  more  force  than  was 
necessary  or  reasonably  appeared  to  them 
to  be  necessary  to  that  end. 

In  addition  to  the  objection  to  the  in- 


structions mentioned,  neither  nor  the  only 
other  one  in  the  case  defined  to  the  jury 
the  measure  of  damages.  Whether  consid- 
ered singly  or  as  a  whole,  the  instructions 
were  misleading  to  the  jury  and  prejudicial 
to  the  appellant's  substantial  rights.  On 
another  trial  the  jury  should  be  instructed 
as  follows: 

(1)  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  and  her  father  were  pas- 


Mo.  64,  49  S.  W.  868;  Lord  v.  Manchester 
Street  R.  Co.  74  N.  H.  295,  67  Atl.  639; 
Quinn  v.  Shamokin  &  M.  C.  Electric  R.  Co. 
7  Pa.  Super.  Ct.  19;  Willis  v.  Second  Ave. 
Traction  Co.  189  Pa.  430,  42  Atl.  1,  5  Am. 
N^.  Rep.  245;  Texas  &  P.  R.  Co.  v.  Boyd, 
—  Tex.  Civ.  App.  — ,  141  S.  W.  1076; 
Wanzer  v.  Chippewa  Valley  Electric  R.  Co. 
108  Wis.  319,  84  N.  W.  423),  although  in 
some  cases  the  contributory  negligence  of  a 
passenger  in  jumping  has  been  held  to  be 
a  question  for  the  jury;  as,  for  instance^ 
where  two  tracks  upon  which  the  collision 
was  imminent  crossed  at  grade,  but  the 
car  from  which  plaintiff  jumped  had  safely 
crossed  before  she  jumped  (Robson  v.  Nas- 
sau Electric  R.  Co.  80  App.  Div.  301,  80 
N.  Y.  Supp.  698).  Other  cases  in  which 
the  question  has  been  held  to  be  one  for 
the  jury  are:  Waniorek  v.  United  R.  Co. 
17  Cal.  App.  121,  118  Pac.  047  (controller 
blew  out  and  conductor  told  passenger  to 
"jump  for  your  lives")  ;  Paine  v.  Geneva, 
W.  S.  F.  &  C.  L.  Traction  Co.  115  App. 
Div.  729,  101  N.  Y.  Supp.  204  (explosion 
followed  by  fiame  bursting  from  controller 
box)  ;  Dallas  Consol.  Traction  R.  Co.  v. 
Randolph,  8  Tex.  Civ.  App.  213,  27  S.  W. 
925,  6  Am.  Neg.  Cas.  602;  Wade  v.  Colum- 
bia Electric  Street  R.  Light  &  P.  Co.  51 
8.  C.  296,  64  Am.  St.  Rep.  676,  29  S.  E. 
233  (passenger-  jumped  although  told  not 
to  do  so  bv  the  conductor ) . 

And  in  Steverman  v.  Boston  Elev.  R. 
Co.  205  Mass.  508,  91  N.  E.  919,  in  hold- 
ing that  injuries  received  by  a  passenger 
while  attempting,  in  her  fright,  to  escape 
from  flame  which  burst  from  the  heating 
apparatus  under  the  seat  which  she  occu- 
pied, and  which  had  set  fire  to  her  dress, 
must  be  treated  in  assess  insf  damages  as 
the  direct  result  of  the  accident,  although 
her  body  was  not  actually  touched  by  th** 
flames,  the  court  said:  "If  the  defendant 
was  not  bound  *to  anticipate,  or  to  guard 
against  an  injurious  result,  which  would 
only  happen  to  a  person  of  peculiar  sensi- 
tiveness,' it  was  required  to  protect  the 
plaintiff  from  possible  injuries  attribut- 
able to  its  negligence.  It  is  an  over  re- 
finement for  the  defendant  to  urge  that 
the  plaintiff's  clothing  was  separable  from 
her  person,  and  that  the  resulting  strain 
and  shock  when  she  sprang  to  avoid  an 
anticipated  danger  was  not  a  physical  in- 
jury, which  if  her  person  had  been  even 
slightly  burned  must  have  been  conceded. 
.  .  .  But  if  the  jury  were  satisfied  from 
her  evidence  that,  while  making  the  move- 
45  L.R.A.(N.S.) 


*  ment,  she  wrenched  the  muscles  of  her 
side  and  thereby  suffered  an  external  in- 
jury accompanied  with  serious  nervous 
shock,  causing  severe  pain,  they  might  treat 
her  injuries,  when  assessing  damages,  as 
the  direct  result  of  the  accident." 

As  to  duty  to  prevent  passenger  from 
leaving  train  which  is  in  motion,  see  note 
to  Hanson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
31  L.R.A.(N.S.)   625. 

VII.  Fright  hecause  of  another's  daiu 

ger. 

The  right  to  recover  for  nervous  pros- 
tration and  permanent  impairment  of 
health  resulting  from  fright  caused  by  the 
negligence  of  a  carrier  was  denied  in  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v..  Stewart,  24 
Ind.  App.  374,  56  N.  E.  917,  where  the 
fright  was  not  caused  by  the  plaintiff's 
own  danger,  but  was  occasioned  by  the 
imminent  danger  and  peril  into  which  the 
carrier's  negligence  placed  the  plaintiff's 
daughter. 

And  the  same  conclusion  was  reached 
in  Sappington  v.  Atlanta  &  W.  P.  R.  Co. 
127  Ga.  178,  56  S.  E.  311,  as  regards  fear  of 
the  bad  effect  upon  a  passenger's  sick  wife, 
of  his  failure  to  appear  at  the  promised 
time  occasioned  by  being  negligently  car- 
ried beyond  his  destination;  in  Keyes  v. 
Minneapolis,  &  St.  L.  R.  Co.  36  Minn.  290, 
30  N.  W.  888,  where  the  plaintiff's  wife 
and  daughter  were  placed  in  peril  by  the 
carrier's  wrongful  act;  in  Bucknam  v.  Great 
Northern  R.  Co.  76  Minn-.  373,  79  N.  W. 
98,  6  Am.  Neg.  Rep.  302,  where  a  wife 
became  fearful  as  to  the  safety  of  her  hus- 
band, to  whom  the  carrier's  servants  were 
abusive  and  threatening;  in  Sanderson  v. 
Northern  P.  R.  Co.  88  Minn.  162,  60  L.R.A. 
403,  97  Am.  St.  Rep.  509,  92  N.  W.  542, 
where  a  mother  became  frightened  because 
of  an  attempt  to  put  her  minor  children 
off  the  train, — there  was  no  tort  against 
her  and  no  fear  on  her  part  of  any  physical 
injury  or  personal  violence;  in  Allen  v. 
Texas  &  P.  R.  Co.  —  Tex.  Civ.  App.  — , 
27  S.  W.  043,  where  a  child  who  was  put 
off  a  train  suffered  mental  anguish  for  fear 
of  injury  to  her  person;  and  in  Jones  v. 
Texas  &'N.  O.  R.  Co.  23  Tex.  Civ.  App.  65, 
55  S.  W.  371,  where  plaintiff  feared  for  the 
safety  and  comfort  of  his  family,  from 
whom  he  was  kept  by  being  carried  beyond 
his  destination, — ^at  least  where  the  rail- 
road company  had  no  knowledge  of  such 
fears.  O.  J,  C. 
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sengers  on  tlic  defendant's  train,  and  the 
father  had  a  ticket  entitling  him  to  be  car- 
ried on  the  train  to  hia  home,  and  that, 
while  asleep,  he  was  asked  by  the  conductor 
for  his  ticket,  and  plaintiff  informed  the 
conductor  that  her  father  was  asleep  but 
that  she  would  get  from  him  the  ticket  and 
deliver  it  to  the  conductor,  and  shall  further 
believe  from  the  evidence  that  the  conductor, 
or  he  and  his  assistants,  without  waiting 
for  her  to  obtain  from  her  father  and  de- 
liver to  him  the  ticket,  wrongfully  assaulted 
plaintiff's  father  by  striking  him  upon  the 
face  or  head  and  knocking  or  throwing  him 
against  or  upon  plaintiff,  thereby  violently 
forcing  her  body  against  the  arm  of  the 
car  seat  or  frame  of  the  car  window  and 
causing  her  to  become  friglitened  and  her 
side  injured, — they  should  find  for  the  plain- 
tiff such  damages,  if  any,  as  they  may  be- 
lieve from  the  evidence  she 'sustained  there- 
by, not  to  exceed  $2,000. 

(2)  If  the  jury  And  for  plaintiff  as  pred- 
icated in  instruction  No.  1/  they  should 
award  her  such  a  sum  in  damages  as  they 
may  believe  from  the  evidence  will  fairly 
and  reasonably  compensate  her  for  the 
physical  and  mental  sufferings,  if  any  of 
either,  that  may  have  been  directly  caused 
her  by  the  physical  impact  and  fright,  if 
any,  resulting  from  the  wrongful  assault 
and  battery  committed  upon  her  father  by 
appellant's  conductor  or  his  assistants,  if 
such  assault  and  battery  was  committed  and 
was  wrongful. 

And  if  the  jury  believe  from  the  evidence 
that  the  wrongful  assault  and  battery  upon 
her  father,  resulting  in  physical  injury  and 
fright  to  plaintiff,  if  any  there  was  and  it 
did  so  result,  was  maliciously  committed  by 
defendant's  conductor  or  his  assistants,  thcv 
may  or  not  in  their  discretion,  in  addition 
to  compensatory  damages,  award  her  such 
a  sum  in  punitive  damages  as  they  may 
from  the  evidence  believe  her  entitled  to, 
but  the  damages,  if  any  are  allowed,  should 
not  all  together  exceed  $2,000. 

(3)  Although  the  jury  may  believe  from 
the  evidence  that  plaintiff  was  injured  and 
frightened  by  physical  impact  with  the  body 
of  her  father,  caused  by  an  assault  and  bat- 
tery committed  upon  him  by  defendant's 
conductor  and  assistants,  they  should  never- 
theless find  for  the  defendant  if  they  believe 
from  the  evidence  that  the  assault  and  bat- 
tery was  committed  by  the  conductor  or  he 
and  his  assistants  in  defending  themselves 
against  a  wrongful  assault  first  made  upon 
him  or  them  by  the  plaintiff's  father,  and 
he  or  they  used  no  more  force  than  was 
necessary,  or  to  them  appeared  reasonably 
necessary,  to  repel  such  an  assault  by  the 
father. 

(4)  If  the  jury  believe  from  the  evidence 
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that  plaintiff's  father,  when  asked  by  the 
conductor  for  his  ticket,  refused  to  sur- 
render it  or  pay  his  fare,  and  began  to 
abuse  the  conductor  or  was  drunk  and  dis- 
orderly, the  conductor  and  his  assistants 
had  the  right  to  put  him  off  the  train  by  the 
use  of  such  force  as  was  reasonably  neces- 
sary for  that  purpose,  and  if  they  used  no 
unnecessary  force  in  putting  him  off  the 
train,  and  plaintiff's  father,  in  resisting  his 
ejection  from  the  train,  caused  the  throwing 
of  his  body  against  her,  which  resulted  in 
the  fright  and  injury,  if  either,  sustained 
by  her,  they  should  find  for  the  defendant. 
Because  of  error  in  the  instructions  given 
by  the  trial  court,  the  judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  con- 
sistent with  the  opinion. 


MISSISSIPPI  supreme:  court. 

LOUISE  G.  CAMPBELL  et  aL 

V. 

C.  M.  MANSFIELD,  Admr.,  etc.,  of  Thomas 
J.  Kirk,  Deceased,  et  al. 

(—  Miss.  — ,  61  So.  593.) 

Guardian  —  testamentary  »  Ineffectaal 
appointments  —  trustee. 

1.  A  testamentary  guardian  with  direc- 
tions to  pay  the  income  of  certain  property 
to  testator's  children  during  minority,  and 
distribute  the  property  among  them  when 
they  arrive  at  age,  will,  although  he  can- 
not legally  be  appointed  guardian,  because 
there  is  a  prior  statutory  claimant,  hold 
the  property  as  trustee. 

Trust  —  for  minor  children  —  applica- 
tion of  income  —  consent  of  court. 

2.  A  testamentary  trustee  for  minor  chil- 
dren is  not  obliged  to  obtain  permission  of 
court  to  apply  income  to  their  support  as 
provided  by  the  will,  although  in  the  will 
he  is  denominated  guardian,  and  a  guard- 
ian would  liave  to  procure  such  permission. 

Same  —  conversion    into   personalty  — 
application  of  Income. 

3.  Collection  of  insurance  on  a  building 
by  a  trustee  who  was  directed  to  pay  the 
income  of  the  property  to  testator's  chil- 
dren merely  transforms  the  property  into 
personalty,  the  income  of  which  may  be 
applied  as  directed  in  the  will. 

(April  14,  1913.) 

ffote.  —  Effect  of  invalid  attempt  to  ap- 
point teat^tnentary  guardian. 

Where  a  testator  in  his  will  gives  prop- 
erty to  an  infant  for  whom  he  has  no 
power  to  designate  a  guardian,  but  never- 
theless he  does  make  such  designation,  may 
the  invalid  provision  as  to  guardianship 
be  construed  so  far  as  the  property  is  con- 
cerned, as  a  trust  or  power  in  trust  or 
curatorship    to   the   person    designated,    or 
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CROSS  APPEALS  from  a  decree  of  the 
Chancery  Court  for  Yazoo  County  in 
a  proceeding  to  compel  defendant  Kirk  to 
account  for  moneys  which  he  had  received 
as  alleged  trustee  under  the  will  of  Thomas 
J.  Kirk,  deceased,  the  father  of  complain- 
ants; complainants  appealing  from  so  much 
of  the  decree  as  allowed  certain  credits, 
and  defendant  Kirk  appealing  from  so  much 
as  refused  others.  Reversed  on  defendant's 
appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barbour  &  Henry,  for  com- 
plainants: 

If  Kirk  was  a  mere  volunteer,  and  as- 
sumed, without  legal  authority,  to  act  as 
guardian  of  these  children,  and  to  collect 
their  money  and  expend  the  same,  he  is 


liable  to  them  for  the  amount  collected, 
and  has  no  right  to  credit  for  any  expen- 
ditures made. 

Boyd  V.  Hawkins,  60  Miss.  277;  Darter 
V.  Speirs,  61  Miss.  148;  Ex  parte  George, 
63  Miss.  143. 

The  will  does  not  sufficiently  set  out  the 
powers  of  a  trustee,  even  to  make  him  any 
trustee  whatever. 

Houseal  v.  Gibbs,  Bail.  Eq.  482,  23  Am. 
Dec.  186;  Van  Epps  v.  Van  Deusen,  4 
Paige,  64,  26  Am.  Dec.  516;  Davis  v.  Hark- 
ness,  6  111.  173,  41  Am.  Dec.  184;  Bailey  v. 
Bailey,  67  Vt.  494,  48  Am.  St.  Rep.  829, 
32  Atl.  470;  Martin  v.  Fielder,  82  Va.  465. 

Kirk  was  a  guardian  de  son  tort,  and 
as  such  liable  to  account. 

Ex  parte  George,  63  Miss.  143. 


must  it  utterly  fail?  The  question  is  the 
same  whether,  as  in  Campbell  v.  Mans- 
field, the  lack  of  power  to  designate  was 
because  the  power  belonged  only  to  the 
surviving  parent,  or  whether,  as  in  most  of 
the  reported  cases  where  the  question  has 
arisen,  the  testator  attempted  to  desig- 
nate a  guardian  for  the  child  of  another. 

It  is  the  rule  that  where  a  testator  in 
his  will  gives  property  to  a  minor,  and 
therein  appoints  a  guardian  for  such  minor, 
having  no  legal  power  to  make  such  appoint- 
ment, the  courts  will  construe  the  provision 
as  to  guardianship  to  constitute,  so  far  as 
the  property  Is  concerned,  a  trust  or  power 
in  trust  in  the  person  designated.  Grimsley 
V.  Grimsley,  79  Ga.  397,  5  S.  E.  760; 
Campbell  v.  Mansfield;  Fullcrton  v.  Jack- 
son, 6  Johns.  Ch.  278;  Kellogg  v.  Burdick, 
187  N.  Y.  355,  13  L.R.A.{N.S.)  288,  80  N. 
E.  207;  Re  Lichtenstadter,  5  Dem.  214;  Re 
Scoville,  72  Misc.  310,  131  N.  Y.  Supp.  205; 
Camp  V.  Pittman,  90  N.  C.  615;  Vanarts- 
dalen  v.  Vanartsdalen,  14  Pa.  384. 

This  has  been  held  where  the  executor  was 
designated  guardian  (Fullerton  v.  Jack- 
son, 6  Johns.  Ch.  278;  Kellogg  v.  Burdick, 
187  N.  Y.  855,  13  L.R.A.{N.S.)  288,  80  N. 
E.  207;  Re  Scoville,  72  Misc.  310,  131  N. 
Y.  Supp.  205;  Vanartsdalen  v.  Vanarts- 
dalen, 14  Pa.  384),  and  where  the  guard- 
ian appointed  was  the  father  of  the  minor 
(Camp  V.  Pittman,  90  N.  C.  615,  and  was 
also  the  son  of  the  testator,  Grimsley  v. 
Grimsley,  75  Ga.  397,  5  S.  E.  760;  Re  Lich- 
tenstadter,  5  Dem.  214). 

The  earliest  authority  on  the  subject 
seems  to  be  the  remarks  of  the  court  in 
the  somewhat  obscurely  reported  case  of 
Blake  v.  Leigh,  1  Ambl.  306,  where  tes- 
tator made  a  devise  to  his  son,  and  gave 
real  and  personal  property  to  his  grand- 
son, and  appointed'  third  persons  to  be  the 
grandson's  guardians,  and  they,  not  acting, 
another  person  was  appointed  by  the  mas- 
ter on  the  attendance  of  all  parties.  Hard- 
wicke,  Lord  Chancellor,  said:  "The  grand- 
father had  no  power  to  appoint  guardians 
of  his  grandson,  it  being  a  right  vested  in 
the  father;  but  anyone  can  give  his  estate 
on  what  conditions  he  pleases,  and  the 
45  L.R.A.(N.S.) 


father  has  in  this  case  submitted  to  the 
will.  ...  In  the  present  case,  the  court 
has  interposed  after  the  father  had  waived 
his  parental  right;  therefore  here  is  no 
ground  to  alter  what  was  done  with  the 
consent  of  all  parties." 

In  Fullerton  v.  Jackson,  5  Johns.  Ch.  278, 
where  land  was  devised  to  an  infant  by 
his  grandfather,  with  directions  in  the  will 
that  ''the  rents  and  profits  be  appropriated, 
with  such  other  moneys  as  may  be  thought 
necessary  by  my  executors,  for  the  expense 
of  his  education,  until  he  arrives  to  the 
age  of  sixteen  years;  and  then  to  be  at  the 
election  of  my  executors  whether  to  give 
him  education  to  get  a  living,  or  learn  him 
a  useful  trade;  and  when  he  arrives  to  the 
age  of  twenty-one  years,  I  do  also  order 
that  he  shall  be  put  into  the  possession  of 
the  above  lot,  .  .  .  that  my  executors 
be  his  guardian,  and  direct  his  bringing  up 
and  education,  as  in  their  judgments  shall 
appear  proper,"  Chancellor  Kent,  in  hold- 
ing that  the  executors  were  not  required  to 
pa^  over  the  income  to  a  guardian  ap- 
pointed by  the  surrogate,  said:  "In  the 
present  case  the  testator  intended  that  the 
rents  and  profits  of  the  land  devised,  dur- 
ing the  minority  of  the  grandson,  should  be 
appropriated  by  the  executors  towards  his 
education.  He  had  a  right  to  annex  that 
condition  to  the  gift;  and  I  do  not  see  that 
I  am  required  by  any  principle  to  call  those 
rents  and  profits  out  of  the  hands  of  the 
executors,  and  place  them  under  the  dis- 
cretion of  the  guardian.  The  defendants 
have  no  control  of  the  infant  but  those 
rents  and  profits  must  be  left  to  their 
control;  and  if  the  guardian  will  not  al- 
low them  to  appropriate  the  same  in 
such  manner  as  they  shall  deem  best  to- 
wards the  education  of  the  infant,  he  must 
be  educated  with  other  resources;  and  the 
defendants  will  be  responsible  to  the  in- 
fant, when  he  comes  of  age,  for  those  rents 
and  profits,  with  interest  thereon." 

In  Vanartsdalen  v.  Vanartsdalen,  14  Pa. 
384,  where  a  testator  by  will  gave  a  farm 
to  his  daughter's  children,  and  provided 
also  that  "my  executors,  hereinafter  named, 
to  be  guardians  for  the  children  of  mv  said 
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Messrs.  E.  L.  Brown  and  Barnett  & 
Perrln,  for  defendant: 

The  will  created  an  express  trust  or  pow- 
er in  trust. 

Blake  v.  Leigh,  1  Ambl.  305;  Fullerton 
V.  Jackson,  5  Johns.  Ch.  278;  Camp  v.  Pitt- 
man,  90  N.  C.  615;  Bush  v.  Bush,  2  Duv. 
269;  Vanartsdalen  v.  Vanartsdalen,  14  Pa. 
384;  Grimsly  v.  Grimsly,  79  Ga.  397,  5 
S.  E.  760;  Kellogg  v.  Burdick,  187  N.  Y. 
355,  13  L.R.A.(N.S.)    288,  80  N.  E.  208. 

No  formal  vouchers  are  necessary. 

Brinkerhoflf  v.  Banta,  26  N.  J.  Eq.  167. 

The  small  accumulations,  above  income, 
for  one  or  two  years,  may  be  used  for  sub- 
sequent necessary  expenditures,  within  the 
authority  of  the  trustee. 


Edwards  v.  Grove,  2  De  G.  F.  &  J.  210, 
29  L.  J.  Ch.  N.  S.  839,  2  L.  T.  N.  S.  620. 

The  trustee,  in  the  absenee  of  bad  faith, 
may  substantiate  his  credits  claimed  by 
estimates,  if  necessary. 

Clapp  v.  Emery,  98  111.  523. 

The  trustee,  if  empowered  by  the  trust 
instrument,  needs  no  order  or  sanction  of 
the  court  to  make  expenditures. 

Ex  parte  George,  63  Miss.  143. 

If  the  will  directs,  the  trustee  may  main- 
tain the  cestui  que  trtut  regardless  of  the 
ability  of  the  mother  to  do  so. 

3  Pom.  Eq.  Jur.  §  1309,  note;  Batcman 
v.  Foster,  1  Colly.  Ch.  Cas.  118;  Stephens 
V.  Lawry,  2  Younge  &  C.  Ch.  Cas.  87,  12 
L.  J.  Ch.  N.  S.  71;  National  Valley  Bank 
V.  Hancock,  100  Va.  101,  67  L.R.A.  728,  93 


daughter  .  .  .  during  their  minority, 
and  I  do  hereby  nominate  and  appoint 
them  for  that  purpose,"  the  court  said  in 
holding  that  the  executor  might  bring 
ejectment  against  an  occupant  of  the  in- 
fant's land :  "Although  a  grandfather  may 
not  appoint,  under  the  statute,  a  guardian 
for  his  grandson,  in  derogation  of  the  un- 
questioned right  of  the  father,  yet  there 
is  nothing  to  prevent  him  from  giving  his 
estate  to  him  on  that  condition.  .  .  . 
It  does  not  need  the  authority  of  Lord 
Hardwicke  for  the  position  that  anyone 
can  give  his  estate  on  what  conditions  he 
pleases.  .  .  .  It  is  of  no  sort  of  con- 
sequence that  he  designates  them  as  guard- 
ians, rather  than  as  trustees  or  curators  of 
the  estate  for  the  benefit  of  the  infants. 
.  .  .  What  right,  then,  has  he  to  com- 
plain, when  a  grandfather  or  mother,  or 
even  a  stranger,  devises  an  estate  to  his 
children,  coupled  with  a  condition  that  its 
care  and  management  shall  be  intrusted  to 
another  rather  than  to  him?" 

In  Re  Scoville,  72  Misc.  310,  131  N.  Y. 
Supp.  305,  the  court  said :  "It  seems  to  the 
surrogate  that  the  principle  to  be  deduced 
from  the  cases  cited  is  that  an  attempt  to 
appoint  a  person  guardian  of  the  property 
given  to  an  infant  by  one  not  its  parent, 
while  inoperative  as  an  appointment,  gives 
such  person  the  power  he  would  have  pos- 
sessed over  the  property  had  he  been  a  duly 
appointed  guardian  or  trustee  of  a  power. 

But  where  a  trust  would  be  invalid,  the 
provision  cannot,  of  course,  be  sustained  as 
such. 

In  Le  Blanc's  Succession,  128  La.  1055, 
55  So.  672,  where  a  testator  appointed 
certain  persons  guardians  and  executors, 
and  stated  as  to  his  minor  children:  "Un- 
der no  circumstances,  are  they  to  be  eman- 
cipated, and  the  property  is  not  to  be 
turned  over  to  them  until  they  are  twenty- 
one  years  old.  .  .  .  The  interest  to  be 
paid  to  the  children  each,  or  placed  to  their 
credit,  for  their  support,  and  paid  out  to 
them  as  my  administrators  and  their 
guardians  see  fit,"  it  was  held  that  "the 
proposed  disposition  of  property  is  pro- 
hibited by  law,  in  that  it  is  an  attempt  to 
45  L.R.A.(N.S.) 


establish  a  fidei  comnUssum ;  and  is  unau- 
thorized by  law,  in  that  it  is  an  attempt 
to  exercise  the  power  to  appoint  a  tutor, 
which  power  is  vested  by  law  in  the  sur- 
viving parent;  and  to  affect  the  adminis- 
tration of  executors  in  matters  which  are 
regulated  by  law,"  and  that  a  child  who 
had  become  emancipated  was  entitled  to  her 
share  of  the  corpus. 


Conferring  express  powers. 

Where  the  executor  is  appointed  it  may 
be  urged  that  there  is  shown  the  intent  of 
the  testator  that  the  executor  is  to  retain 
the  property  in  his  hands,  but  it  may  be 
inquired,  whether  the  person  designated  as 
guardian  is  or  is  not  the  executor.  Does 
the  rule  depend  on  the  conferring  in  the 
will  of  express  trust  powers  upon  such  per- 
son?    It  seems  that  it  does  not. 

In  most  of  the  cases,  however,  there  was 
some  expression  of  active  duties  to  be  per- 
formed by  the  person  designated.  Fuller- 
ton  V.  Jackson,  supra;  Re  Licht^nstadter, 
5  Dem.  214  (where  the  appointment  was 
"guardian  of  the  said  estate  of  his  said 
children,  .  .  .  and  he  is  hereby  author- 
ized to  expend  such  portion  of  the  prin- 
cipal, interest,  income,  rents,  issues,  or 
profits  of  their  said  estate,  in  the  care, 
education,  and  maintenance  of  said  chil- 
dren, as  to  him  may  seem  advisable") ; 
Camp  V.  Pittman,  infra  (where  it  was  the 
will  that  the  father  of  the  minors  "shall 
take  charge  of  this  property,  and  manage 
it  for  the  children,  and  act  as  guardian 
until  they  become  of  age") ;  Kellogg  v.  Bur- 
dick, infra  (where  the  same  persons  named 
as  executors  were  separately  named  "to  be 
the  joint  guardians  of  the  estates  of  each 
of  my  three  children,  and  I  direct  that  all 
funds  and  securities  belonging  to  each  of 
my  children  shall  be  received,  held,  and  paid 
out  bv  them"). 

In  Re  Scoville,  supra,  where  it  was  held 
that  an  executor  designated  as  guardian 
was  entitled  to  possession  of  the  infants' 
property  during  minority,  the  court  seems 
to  regard  the  inartificial  will  there  in  quea- 
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Am.  St.  Rep.  933,  40  S.  £.  611;  28  Am.  & 
Eng.  Enc.  Law,  2d  ed.  1012. 

A  stranger  intruding  upon  the  'estate 
of  an  infant  may  claim  credit  for  support, 
education,  taxes,  and  general  items  of  main- 
tenance. 

Re  Beisel,  110  Cal.  267,  40  Fac.  961,  42 
Pac  819;  Alexander  ▼.  Hillebrand,  140 
Mich.  490,  112  Am.  St.  Rep.  417,  103  N. 
W.  849;  Dickel  v.  Smith,  42  W.  Va.  126, 
24  S.  E.  564;  Re  Besondy,  32  Minn.  385, 
50  Am.  Rep.  579,  20  N.  W.  366;  Johns  ▼. 
Williams,  66  Miss.  350,  6  So.  207. 

Smithy  Ch.  J.,  delivered  the  opinion  of 
the  court: 

T.  J.  Kirk,  who  died  in  1893,  disposed 
of  his  property  by  will  as  follows:     "My 


individual  land  and  all  improvements  there- 
on I  give  to  my  three  children,  and  I  want 
my  brother,  W.  J.  Kirk,  to  be  their  guar- 
dian, without  bond,  until  they  are  twenty - 
one  years  of  age.  I  want  all  the  proceeds 
of  the  farm  paid  to  my  children  annually, 
but  I  do  not  want  the  land  disturbed  until 
they  become  of  age."  He  then  bequeathed 
certain  personal  property  to  his  wife,  W. 
J.  Kirk,  and  his  three  children,  and  pro- 
ceeded as  follows:  **W,  J.  Kirk  to  control 
my  children's  interest  in  the  personal  prop- 
erty in  the  same  way  as  the  real  estate." 
Upon  the  death  of  the  testator,  VV.  J.  Kirk 
took  charge  of  the  property  referred  to  in 
the  will,  managed  and  controlled  it,  and 
applied  the  income  therefrom  to  the  sup- 
port of  the  testator's  children  until  a  short 


tion  as  not  conferring  any  active  duties 
or  powers  upon  the  person  designated,  and, 
after  referring  to  all  the  cases  cited,  su- 
pra, he  says:  "In  all  of  them  where  there 
was  an  abortive  attempt  to  appoint  a 
guardian,  there  was  some  active  duty  or 
power  expressly  conferred  by  the  testator 
on  the  person  nominated  as  guardian,  in 
addition  to  such  a  nomination,  except  in 
Vanartsdalen  v.  Vanartsdalen,  supra,  where 
there  was  a  mere  designation  of  the  guard- 
ian, and  he  was  held  entitled  to  possession 
of  the  property  of  the  infant.  Vanarts- 
dalen V.  Vanartsdalen  is  in  point."  (It 
would  appear  from  this  statement  that  the 
court  considered  that  active  duties  were 
conferred- in  Grimsley  v.  Grimsley,  79  Ga. 
397,  5  S.  E.  760,  bv  the  provision  that  the 
father  of  certain  children  "be  their  guard- 
ian, authorized  to  receive  their  portion 
without  other  appointment  .than  this,  and 
without  being  required  to  give  bond  as  such 
guardian.'') 

It  has,  however,  been  held  in  a  single 
case  that  the  result  does  depend  on  whether 
it  appears  or  not  that  the  control  and  man- 
agement of  the  fund  are  to  be  in  the  per- 
son designated. 

Thus,  in  Holbrook's  Estate,  3  Pa.  Go.  Gt. 
265,  where  a  testator  appointed  the  moth- 
er of  his  illegitimate  children  their  guard- 
ian, the  court,  in  holding  that  the  executors 
were  to  retain  the  infants'  property  as 
trustees  during  their  minority,  said:  "It 
is,  of  course,  immaterial  that  no  trust  is 
created  in  express  terms.  .  .  .  Nor  is 
the  custody  of  the  estate  to  be  taken  from 
the  executors  simply  because  of  the  ap- 
pointment by  the  testator  of  a  'guardian.* 
The  right  to  appoint  a  guardian  is  given 
bjr  the  statute  to  the  father,  and  this  rela- 
tion does  not,  in  the  eye  of  the  law,  exist 
if  the  minor  is  filius  nuUitia.  It  is  true, 
where  it  appears  that  it  is  intended  that 
the  person  erroneously  designated  guardian 
is  to  have  the  control  and  management  of 
the  fund,  the  instrument  is  to  be  regarded 
as  creating  a  trust,  .  .  .  but  a  trust 
will  not  be  implied,  esf  vi  termini,  from  the 
mere  appointment  of  a  'guardian'  by  one 
not  having  the  power  to  appoint." 
«5  L.R.A.(NS.)  29 


Character  in  which  person  designated  takes 
control  of  property. 

In  most  of  the  cases  the  court  does  not 
discuss  the  question  as  to  the  precise  ca- 
pacitv  in  which  the  person  designated  took, 
whether  as  curator  or  trustee  or  as  donee 
of  a  power  in  trust. 

Thus,  in  FuUerton  v.  Jackson,  5  Johns. 
Ch.  278,  where  the  executors  were  appoint- 
ed guardians,  the  court  simply  directs  them 
to  retain  the  property;  in  Vanartsdalen  v. 
Vanartsdalen,  supra,  it  is  said  to  be  of  no 
consequence  whether  the  testator  designated 
the  executor  as  guardian  rather  than  as 
trustee  or  curator;  in  Re  Scoville,  supra, 
the  designation  of  the  executor  was  said 
to  give  him  the  power  over  the  property  of 
a  guardian  or  trustee  of  a  power :  in  Grims- 
ley V.  Grimsley,  supra,  it  was  said  that 
the  person  designated  became  trustee  and 
held  the  property  "not  as  guardian,  but  as 
trustee." 

In  Re  Lichtenstadter,  supra,  however, 
where  it  was  held  that  the  appointment  in 
effect  made  the  person  designated  a  trustee 
of  the  property,  large  trust  powers  were 
conferred. 

In  Camp  v.  Pittman,  90  N,  C.  615,  where 
a  gift  was  made  by  will  to  minors,  with  a 
statement  that  it  was  the  will  and  wish  of 
the  testator  that  their  father  "shall  take 
charge  of  this  property  and  manage  it  for 
the  children,  and  act  as  guardian  until  they 
become  of  age,"  the  court,  in  holding  that, 
while  there  was  no  valid  appointment  as 
guardian,  the  person  designated  took  as 
trustee,  said:  "The  use  of  these  words  in 
that  connection  is  rather  to  define  the  au- 
thority conferred,  and  indicate  the  degree 
of  care  and  attention  to  be  given  in  its 
exercise,  assimilating  them  to  such  as  at- 
tach to  a  guardian  appointed  under  the 
statute.  The  testator,  in  disposing  of  his 
property,  has  a  perfect  right  to  desig- 
nate in  whose  hands  it  shall  be  placed  for 
management  for  the  benefit  of  others  dur- 
ing a  specified  interval,  as  much  so  as  to 
commit  the  whole  estate  to  executors  in 
whose  capacity  and  integrity  he  confides; 
and  in  such  cases  no  security  will  be  re 
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time  before  the  institutioD  of  this  suit, 
which  was  instituted  against  him  by  these 
children  for  an  accounting.  Neither  Kirk 
nor  anyone  else  qualified  as  guardian  for 
these  children,  nor  did  he  obtain  any  order 
of  the  chancery  court  authorizing  him  to 
expend  the  income  of  the  estate  for  their 
support,  and  they  now  claim  that  he  is  not 
entitled  to  credit  therefor.  The  mother  of 
these  children,  who  survived  their  father, 
afterwards  married  W.  J.  Kirk,  and  there- 
after these  children  lived  with  them  as  a 
part  of  their  family. 

While  the  attempt  of  the  testator  to  ap- 
point W.  J.  Kirk  testamentary  guardian  of 
his  children  was  ineffectual  under  our  stat- 
ute, by  reason  of  the  fact  that  their  mother 
was  still  living,  nevertheless  it  is  manifest 
that  he  intended  that  the  property  devised 
and  bequeathed  by  him  to  these  children 
should  be  managed  and  controlled  by  Kirk, 
and  the  income  therefrom  be  applied  by  him 
to  their  support.  W.  J.  Kirk,  therefore, 
after  the  death  of  the  testator  and  until 
the  children  became  twenty-one  years  of 
age,  held  the  property  as  trustee  under 
the  will,  charged  with  the  duty  of  dealing 
with  it  as  therein  provided.  Blake  v. 
Leigh,  1  Ambl.  305;  Fullerton  v.  Jackson, 
5  Johns.  Ch.  278;  Gamp  v.  Pittman,  90 
X.  C.  615;  Bush  v.  Bush,  2  Duv.  269; 
Vanartsdalen  v.  Vanartsdalen,  14  Pa.  384; 
Grimsley  v.  Grimsley,  79  Ga.  397,  6  S.  E. 
760;  Kellogg  v.  Burdick,  187  N.  Y.  356,  13 
L.R.A.(N.S.)  288,  80  N.  E.  208.  Thia  be- 
ing true,  it  was  unnecessary  for  him  to 
obtain  an  order  from  the  chancery  court 
to  apply  the  income  to  the  support  of 
these  children.    The  court  below  committed 


no  error  in  allowing  him  credit  therefor. 
We  fi|id  no  error  in  any  of  the  matters 
complained  of  on  the  direct  appeal. 

A  dwelling  house  situated  on  the  land 
devised  to  these  children,  and  insured  for 
the  sum  of  $700,  burned  several  years  be- 
fore the  institution  of  this  suit.  The  money 
for  which  it  was  insured  was  collected  by 
Kirk,  and  the  income  derived  therefrom 
applied  by  him  to  the  support  of  the  chil- 
dren in  the  same  manner  that  the  income 
from  the  remainder  of  the  property  was. 
The  court  below  declined  to  allow  him 
credit  therefor,  on  the  ground  that  no  au- 
thority to  apply  it  to  the  support  of  the 
children  was  conferred  upon  him  by  the 
will.  In  this  the  court  was  in  error.  The 
destruction  of  the  house,  and  the  collec- 
tion of  the  money  for  which  it  was  insured, 
simply  resulted  in  transforming  the  real 
property  into  personalty,  without  fault  on 
the  part  of  Kirk,  which  personal  property 
took  the  place  of  the  real  property,  and  be- 
came impressed  with  the  same  trust  upon 
which  the  real  estate  had  been  held.  Ap- 
pellants are  entitled  on  this  item  tu  re- 
cover only  their  portion  of  the  principal 
of  the  $700,  each  one  third  thereof. 

The  decree  of  the  court  below  is  rever&ed; 
and  since  it  appears  therefrom  that  Kyle 
Kirk  has  in  some  manner,  not  apparent 
from  the  other  part  of  the  record,  dropped 
out  of  this  litigation,  a  decree  will  be  en- 
tered here  in  favor  of  appellants  Haver- 
camp  and  Campbell  in  the  sum  of  $233.33 
each,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  the  day  each 
became  twenty-one  years  of  age. 


quired,  and  no  interference  allowed,  until 
by  mismanagement,  actual  or  imminent,  it 
appears  that  confidence  is  misplaced  and  in- 
jury may  result." 

But  it  was  distinctly  held  that  the  per- 
sons designated  took  not  a  trust,  but  only  a 
power  in  trust,  in  Kellogg  v.  Burdick,  187 
N.  Y.  355,  13  L.R.A.(N.S.)  288,  80  N.  E. 
207,  w^here  a  testator,  leaving  a  wife  and 
children,  by  his  will  gave  a  certain  property 
to  his  children,  and  nominated  and  appoint- 
ed two  certain  persons  to  be  guardians  of 
the  persons  of  the  children,  and  other  per- 
sons (who  were  also  the  executors)  "to  be 
the  joint  guardians  of  the  estates  of  each 
of  my  three  children,  and  I  direct  that  all 
funds  and  securities  belonging  to  each  of 
my  children  shall  be  received,  held,  and  paid 
out  by  them  jointly  as  such  guardians." 
The  surrogate  having  appointed  the  moth- 
er general  guardian  of  the  infants,  it  was 
held  that  while  the  appointment  in  the  will 
as  guardians  of  the  persons  and  property 
was  void,  that  the  persons  named  therein 
as  general  guardians  of  the  estates  of  the 
children  were  donees  of  a  power  in  trust, 
nnd  as  such  were  entitled  to  retain  the 
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estates  of  the  infants  during  their  respec- 
tive minorities.  (Two  judges  out  of  six 
dissenting. ) 

In  this  connection  reference  should  be 
made  to  Post  v.  Hover,  33  N.  Y.  593,  al- 
though it  is  doubtful  how  far  the  confused 
result  of  that  case  bears  upon  the  subject 
ot  this  note.  In  that  case  where  a  son  of 
the  testator  to  whom  was  given  large  and 
various  powers  over  property  devised  to 
his  own  children  was  in  one  place  in  the 
will  appointed  guardian  of  such  children 
"and  as  such  guardian  to  have  charge 
of  their  estate,"  it  was  claimed  that  he  was 
a  trustee  and  that  such  construction  would 
involve  a  perpetuity,  but  it  was  held  that 
the  designation  as  guardian  while  erroneous 
indicated  that  the  nature  of  the  authoritiy 
given  to  such  son  was  not  an  estate  and 
that  therefore  he  was  not  trustee  and  no 
more  than  a  donee  of  a  power  in  trust. 

Contrary  doctrine. 

It  seems  to  be  regarded  that  the  only 
authority  against  the  rule  is  the  case  of 
Brigham  v.  Wheeler,  8  Met.  127,  where  a 
testator    srave    and    devised    his    residuary 
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estate  to  children  of  his  nephew  and  ap- 
pointed him  to  be  guardian  of  such  children 
without  giving  bonds,  "for  the  purpose  of 
receiving  and  managing  said  property,  so 
given"  to  such  children,  and  the  court,  in 
holding  the  appointment  as  guardian  void, 
said:  "It  has  been  argued  that)  to  ef- 
fectuate the  intention  of  the  testator,  the 
will  may  be  so  construed  as  to  vest  an 
estate  in  trust  in  Jonathan  D.  Wheeler, 
for  the  use  of  his  children.  But  the  lan- 
guage of  the  will  is  plain,  and  will  admit 
of   no   such   construction." 

In  Hoyt  V.  Hilton,  2  Edw.  Ch.  202, 
where  a  testator  appointed  his  executors 
testamentary  guardians  of  his  grandchil- 
dren to  whom  he  gave  legacies,  it  was 
held  that  the  money  might  be  paid  into 
court  for  the  benefit  of  the  children.  It 
seems  that  the  executors  did  not  make  any 
particular  contest  on  the  matter.  The  de- 
cision or  opinion  in  this  case  is  referred 
to  in  Re  Scoville,  72  Misc.  310,  131  N.  Y. 
8upp.  305,  as  recognizing  the  principle 
laid  down  by  Lord  Hardwicke  in  BliJce 
V.  Leigh,  1  Ambl.  306.  But  it  would  seem 
to  be  clear  that  so  far  as  it  goes  the  case  is 
authority  against  the  general  rule  of  sus- 
taining invalid  provisions  appointing  guard- 
ians as  trusts  or  powers  in  trust. 

Miscellaneous. 

The  following  cases  while  without  the 
scope  of  this  note  may  be  referred  to  the 
Kentucky  cases  being  included  as  having 
been  frequently  cited  in  connection  with 
the  subject. 

In  Capps  V.  Hickman,  97  III.  429,  where 
the  will  directed  the  executors  to  expend 
a  portion  of  the  estate  for  the  maintenance 
and  support  of  the  testator's  minor  chil- 
dren, the  court  holding  that  the  executors 
were  trustees  and  were  not  to  pay  over 
any  money  to  a  guardian  appointed  by 
the  court  said:  '*They  were,  in  effect,  tes- 
tamentary guardians.  .  .  .  The  testator, 
reposing  confidence  in  the  persons  whom  he 
selected  as  executors,  saw  proper  to  place 
his  estate  in  their  hands  as  trustees  and 
testamentary  guardians,  a  portion  of  which 
they  are  required  annually  to  pay  out  to 
clothe,  educate,  and  support  his  three  minor 
children,  and,  so  long  as  they  discharge  the 
trust  faithfully,  as  required  by  the  terms 
of  the  will,  courts  have  no  right  to  inter- 
fere." 

In  Bush  V.  Bush,  2  Duv.  269,  where  a  tes- 
tator directed  that  certain  property  was 
to  remain  in  the  hands  of  his  executor 
until  certain  minors  (grandchildren  of  the 
testator)  should  arrive  at  21  years  of  age 
and  directed  that  he  was  "then  to  pay  over 
to  said  children  their  father's  share,  if 
living,  with  six  per  cent,  and  that  not  to 
be  compounded,"  the  court  in  holding  that 
the  executor  was  a  trustee  said :  "A  guard- 
ian can  only  be  appointed  by  a  parent  or 
by  the  proper  court.  Any  other  testator 
may  appoint  a  trustee;  but  not  being  en- 
titled to  the  custody  of  the  person  or  prop- 
erty of  the  infant,  he  cannot  appoint  a 
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guardian  for  it;  but  as  the  estate  be- 
queathed by  him  is  fully  within  his  own 
control,  he  may  bequeath  it  under  such  re- 
strictions and  conditions  as  he  may  deem 
proper,  but  can  take  no  control  of  the 
minor  nor  its  other  property." 

In  Clark  v.  Anderson,-  10  Bush,  99, 
where  the  will  provided:  "I  hereby  nomi- 
nate and  appoint  my  cousin,  .  .  .  guard- 
ian and  trustee  for  my  beloved  daughter, 
Mary  Martin,  commending  her  to  his 
fatherly  care  and  protection,"  the  court 
said:  "It  is  apparent  that  the  testator 
intended  that  appellee  should  act  in  the 
twofold  character  of  trustee  and  guardian. 
He  was  not  only  to  hold  the  title  of  th<' 
estate  devised  in  trust  for  Mary  Martin 
Anderson,  but  was  to  manage  and  control 
it  as  trustee.  Giving  effect  to  all  the  lan- 
guage used  by  the  testator,  it  seems  that 
it  was  his  intention  that  as  to  the  estate 
devised  appellee  was  to  be  trustee,  but  as 
to  the  person  of  his  daughter  he  was  to  be 
guardian.  The  two  offices  are  separate 
and  distinct.  Appellee  might  have  declined 
to  act  as  trustee  and  still  have  been  en- 
titled to  the  guardianship  of  the  devisee, 
or  he  might  have  declined  the  guardian- 
ship and  still  have  held  and  controlled  her 
estate  as  trustee.  Such  being  the  case,  he 
must  account  as  trustee,  and  not  according 
to  the  statutory  provisions  applying  to 
guardians." 

For  right  of  parent  to  appointment  as 
guardian  of  minor  child,  see  the  note  to  Re 
Crocheron,    33   L.R.A.(N.S.)    868. 

For  cases  on  mother's  attempt  to  appoint 
testamentary  guardian  against  the  surviv- 
ing father,  see  the  note  to  Ward  v.  Good- 
rich, 2  L.R.A.(N.S.)   203. 

For  effect  of  attempt  by  father  to  ap- 
point guardian  for  his  child  against  the 
surviving  mother,  see  the  note  to  Kellogg 
V.  Burdick,  13  L.R.A.(N.S.)   288. 

B.  B.  B. 
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Eminent  domain  —  improvement  assess- 
ments ^  dednction  from  award. 

In  condemnation  proceedings,  where  the 
lands  are  liable  at  the  time  the  petition  is 
filed  to  future  assessments  for  municipal 
improvements  already  made,  and  the  assess- 

Headnote  by  Swatzb,  J. 

Note,  —  J}istrihuti9n  of  award  in  con- 
detnnation  of  land  subject  to  an  a«- 
sesament  for  public  improvements. 

As  between  mortgagor  and  mortgagee,  the 
general  rule  is  that  the  award  when  the 
land  is  condemned  takes  the  place  of  the 
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ments  are  in  fact  made  before  the  final 
award  and  payment  for  the  land,  the  eourt 
of  chancery  may,  upon  the  money  being  paid 
into  court,  pursuant  to  the  statute,  order 
the  amount  of  the  assessments  paid  to  the 
municipality. 

(March  3,  1913.) 

APPEAL  by  a  property  owner  from  a  de- 
cree of  the  Chancery  Court  advising 
that  special  assessments  against  property 
which  had  been  condemned  by  the  Essex 
County  Park  commission  be  paid  to  the 
town  out  of  the  award  which  had  been  made 
for  the  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ralph  C  liiun,  with  Messrs.  liam, 
Tamblyn,  A  Colyer,  for  appellant: 

If  the  interest  of  the  municipality  ripened 


after  the  6th  day  of  December,  it  must  look 
to  the  land  or  to  the  park  commission,  and 
can  have  no  rights  as  against  this  fund. 

State,  National  R.  Co.  Prosecutors,  t. 
Easton  &  A.  R.  Co.  36  N.  J.  L.  181;  Bailey 
▼.  Osborn,  80  N.  J.  L.  333,  78  AtL  9,  Ann 
Cas.  1912A,  454;  Sherman  v.  Wigglesworth, 
129  Mass.  64;  Dowie  v.  Chicago,  W.  &  N.  8. 
R.  Co.  214  111.  49,  73  N.  E.  354;  Schreiber  ▼. 
Chicago  &  E.  R.  Co.  115  111.  340,  8  N.  E. 
427;  Re  Pasco,  78  Mo.  App.  518,  P^  Man- 
son,  29  Hun,  325. 

Taxes  becoming  a  lien  upon  property  do 
so  only  by  force  of  express  legislation. 

State  ex  rel.  Linn  t.  O'NeiC  55  N.  J.  L. 
58,  25  Atl.  273. 

Taxes  could  be  collected  only  in  the  man- 
ner in  which  the  statute  provides. 

State,  Johnson,  Prosecutor,  v.  Van  Horn, 


land  appropriated,  under  the  rule  that  when 
the  land  is  turned  into  money,  the  mortgage 
becomes  a  lien  upon  the  fund  instead  of  the 
land.  See  note  to  Goodrich  v.  Atchison 
County,  18  L.R.A.  113,  and  the  same  rule 
applies  as  between  the  owner  and  holders 
of  tax  liens.  See  15  Cyc.  799.  And  it  has 
been  applied  as  to  assessments  for  public 
improvoments.  Ross  v.  Gates,  183  Mo.  338, 
81  S.  W.  1107,  and  other  cases  cited  infra. 
This  general  rule  is  not  within  the  scope 
of  this  note,  and  only  cases  involving  as- 
sessments for  public  improvements  are  in- 
•cluded. 

In  Bowers  v.  BLOOMriELD,  the  court  says : 
""The  case  is  one  of  the  first  impression  as 
far  as  we  have  been  able  to  ascertain,  and 
we  are  referred  to  no  case  precisely  in  point. 
We  must  therefore  rely  upon  the  applica- 
tion of  reason  to  the  legal  situation.'' 

A  thorough  search  has  disclosed  but  one 
other  case  (see  Ross  v.  Gates,  infra)  ex- 
actly in  point  as  to  the  facts,  provided  the 
class  of  cases  referred  to  by  the  court,  such 
as  Sherwin  v.  Wigglesworth,  129  Mass. 
64,  are  to  be  regarded  as  not  in  point. 
Some  of  those  cases  are  within  the  scope 
of  this  note,  however  (see  infra),  but  they 
do  not  turn  upon  the  fact  as  to  whether 
or  not  the  increased  value  had  been  in- 
cluded in  the  appraisement. 

Tlie  decision  in  Bowess  v.  Bloomtield 
turns  upon  the  question  whether  or  not 
the  appraisement  included  the  value  repre- 
sented by  the  assessment,  and  the  court  con- 
cludes, from  the  facts  before  it,  that  the 
appraisers  had  taken  that  value  into  con- 
sideration, and  included  it  in  the  award. 
The  cases  ruled  out  of  point  were  deter- 
mined by  the  familiar  rule  that  the  value  of 
the  land  at  the  time  of  filing  the  petition 
should  determine  the  amount  of  the  award. 
The  rule  adopted  in  Bowers  v.  Bloomfield 
is  not  inconsistent  with  the  other  rule,  but 
is  rather  a  subsidiary  rule,  which  compels 
the  enforcement  of  the  spirit  of  the  gen- 
eral rule  in  circumstances  where  its  ap- 
plication in  a  technical  way  would  do  great 
injustice.  There  can  be  scarcely  a  doubt 
but  that  the  enforcement  of  both  rules  in 
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this  w^  does  justice  in  practically  all 
cases.  Of  course,  neither  rule  is  within  the 
scope  of  this  note,  except  as  applied  to 
cases  involving  assessments  for  public  im- 
provements. 

In  Re  Paseo,  78  Mo.  App.  518,  the  gen- 
eral rule  was  subjected  to  a  slight  varia- 
tion, and  the  case  really  turned  on  sub- 
stantially the  same  principle  that  is  made 
the  basis  of  the  holding  in  Bowers  v. 
Bloomfield.  Here  it  was  held  that  title  is 
devested  only  when  the  award  is  paid,  but 
that  the  payment  relates  back  to  the  date 
of  judgment  confirming  the  award,  and  the 
court  said:  "We  therefore  hold  that,  as 
the  improvements  upon  which  these  tax 
bills  are  based  formea  no  part  of  the  value 
of  the  land  at  the  time  that  value  was  as- 
sessed, and  as  the  tax  bills  impose  no  per- 
sonal liability,  and  did  not  become  a  lien 
on  the  land  before  the  judgment  of  con- 
demnation, the  interpleaders  Ross  and  Chil- 
dess  have  no  right  to  the  money  in  ques- 
tion.*' The  interpleaders  were  nolders  of 
tax  bills  for  street  improvements. 

In  Sherwin  v.  Wigglesworth,  supra,  the 
improvements  were  made  after  the  filing  of 
the  petition,  but  before  judgment  thereon, 
and  the  award  did  not  include  the  enhance- 
ment in  value.  The  court  held  that  the 
judgment  related  back  to  the  time  of  filing 
the  petition,  and  ended  by  saying  that  It 
would  be  most  unjust  to  the  owners  to 
charge  them  with  the  lien,  which  represent- 
ed added  value  for  which  they  had  received 
no  compensation. 

The  New  York  cases.  Re  New  York,  40 
App.  Div.  281,  58  N.  Y.  Supp.  58;  Re  River- 
side Park  Extension,  27  Misc.  373,  58  N. 
Y.  Supp.  963,  as  reversed  in  59  App.  Div. 
603,  69  N.  Y.  Supp.  742,  which  reversal  was 
affirmed  in  167  N,  Y.  627,  60  N.  E.  1116, 
cited  by  the  court  in  Bowers  y.  Bloom- 
field, are  based  upon  the  general  rule  that 
compensation  should  be  for  the  value  of 
the  property  at  the  time  the  condemnation 
proceedings  are  commenced,  and  they  fur- 
ther hold  that,  if  the  owner  is  compelled  to 
pay  taxes  thereafter  assessed  generally  or 
for   public    improvements,    the    condemnor. 
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46  N.  J.  L.  136;  Camden  v.  Allen,  26  N.  J. 
L,  398 ;  State,  Barkley,  Prosecutor,  v.  Hand, 
41  N.  J.  L.  517;  Bradley  v.  Dike,  57  N.  J.  L. 
471,  31  Atl.  132;  Hallinger  v.  Zimmerman, 
63  N.  J.  Eq.  100;  Kirkpatrick  v.  New  Bruns- 
wick, 40  N.  J.  Eq.  46 ;  Earned  v.  Camden,  66 
N.  J.  L.  520,  49  Atl.  1082;  Somers  Brick 
Co.  V.  Souder,  70  N.  J.  Eq.  388,  61  Atl.  840; 
Garrettson  v.  Clark,  —  N.  J.  Eq.  —  ,  67 
Atl.  414;  Cope  v.  C.  B.  Walton  Co.  77  N.  J. 
Eq.  512,  76  Atl.  1044;  Carter  v.  Denman, 
23  N.  J.  L.  260. 

The  damages  are  regarded  as  of  the  time 
of  entry. 

Trimmer  v.  Pennsylvania,  P.  &  B.  R.  Co. 
55  N.  J.  L.  46,  25  Atl.  932;  North  Hudson 
County  R.  Co.  v.  Booraem,  28  N.  J.  Eq.  460; 
Leeds  t.  Camden  &  A.  R.  Co.  53  N.  J.  L. 
229,  23  Atl.  168;  Re  Sleeper,  62  N.  J.  Eq.  67, 


49  Atl.  549 ;  Cross  v.  Hayes,  45  N.  J.  L.  12 ; 
Cadmus  v.  Fagan,  47  N.  J.  L.  649,  4  Atl. 
323. 

Mr.  Charles  F.  Kocher,  for  appellee : 

At  the  time  when  the  title  to  the  lands 
in  question  devolved  upon  the  Essex  County 
Park  commission,  the  assessments  for  the 
street  improvements  in  question  were  liens 
upon  such  lands. 

Cadmus  ▼.  Fagan,  47  N.  J.  L.  549,  4  Atl. 
323. 

The  title  did  not  pass  to  the  park  com- 
mission until  tender  of  the  price. 

Walsh  V.  Board  of  Education,  73  N.  J.  L. 
643,  64  Atl.  1088;  O'Neill  v.  Hudson  County, 
41  N.  J.  L.  161;  Re  Jersey  City  Water 
Comrs.  31  N.  J.  L.  72,  86  Am.  Dec.  199; 
State  ex  rel.  Mabon  v.  Halsted,  39  N.  J.  L. 
640. 


in  those  cases  the  city,  must  reimburse  him 
for  his  outlay. 

Ross  v.  Gates,  183  Mo.  338,  81  S.  W.  1107, 
is  exactly  in  point,  and  supports  the  rule 
enunciated  in  Bowebs  v.  Bloomfield.  The 
only  distinction  between  the  two  cases  is 
that,  in  Ross  v.  Gates,  the  record  showed 
affirmatively  that  the  enhanced  value  of  the 
property  was  taken  as  the  basis  of  the 
award,  while  in  the  other  case  the  record 
was  silent  on  this  fact,  but  the  court  as- 
sumed, from  other  facts  appearing,  that  it 
was  "embraced  in  the  award."  The  court 
in  the  Gates  Case  said:  "It  is  next  in- 
sisted that  the  judgment  of  condemnation, 
dated  January  13,  1900,  related  back  to  the 
date  of  the  passage  of  the  condemning  ordi- 
nance, which  was  November  13,  1895,  and 
as  this  was  two  months  before  the  im- 
provement contract  was  entered  into,  on 
January  24,  1896,  and  ten  months  before 
the  special  tax  bills  were  issued,  on  De- 
cember 15,  1896,  and  as  there  is  no  pro- 
vision of  law  making  the  special  tax  bill 
a  lien  on  the  fund,  the  special  tax  bill  is 
cut  out,  or  at  any  rate  cannot  be  enforced 
against  the  fund.  It  is  true  that  for  some 
purposes  the  judgment  of  condemnation  re- 
lates back,  but  it  relates  back  to  the  in- 
stitution of  the  suit,  on  July  1,  1896,  and 
not  to  the  passage  of  the  park  ordinance  on 
November  13,  1895,  and  when  the  suit  was 
instituted  the  contract  had  been  let  and 
the  work  was  in  progress.  But  even  this, 
or  all  that  defendants  claim  in  this  regard, 
is  wholly  immaterial  in  this  controversy 
between  the  owner  and  the  lienor;  for,  as 
pointed  out,  the  money  stands  in  the  place 
of  the  land,  and  in  addition  the  defendants 
have  recovered  from  the  city  the  enhance<l 
value  of  the  land  caused  by  the  improve- 
mont,  and  the  fund  in  controversy  repre- 
sents that  enhanced  value." 

Carpenter  v.  New  York,  44  App.  Div. 
230,  60  N.  Y.  Supp.  633,  second  appeal  51 
App.  Div.  584.  64  N.  Y.  Supp.  839,  is  in 
point  as  to  silence  of  the  record,  although 
it  is  not  within  the  scope  of  this  note  since 
it  was  a  general  tax  lien.  The  award  was 
silent  as  to  the  unpaid  taxes  and  water 
46  L.R.A.(N.S.) 


rents,  and  it  was  assumed  that  the  award 
represented  unencumbered  real  property,  so 
that  the  city,  in  paying  the  award,  could 
deduct  the  amount  of  the  taxes  and  water 
rent.  There  ma^  be  other  cases  of  general 
tax  liens  on  this  point,  as  no  search  was 
made  for  cases  otner  than  those  involving 
public  improvements. 

In  City  Safe  Deposit  &  Agency  Co.  v. 
Omaha,  79  Neb.  446,  21  L.R.A.(lJ.S.)  72, 
112  N.  W.  598,  where  on  an  appeal  from 
an  award  for  property  condemned  and  taken 
bv  the  city,  the  court,  while  not  increasing 
the  amount  named  in  the  award,  had  ac- 
tually increased  the  amount  thereof,  by  pro- 
viding in  the  judgment  that  "the  award 
of  $1,900  appealed  from  shall  stand,  and  no 
deduction  shall  be  made  from  the  award 
for  the  land  appropriated,  for  taxes  or  spe- 
cial assessments;  tne  said  land  being  taken 
by  said  city  subject  to  all  special  and  gen- 
eral taxes  against  said  property,"  it  was 
held  that  tax  certificates  showing  that  the 
holder  had  redeemed  the  land  from  tax  sale 
prior  to  condemnation,  in  order  to  protect 
his  rights  as  mortgagee,  and  taxes  paid  by 
him  subsequently,  were  liens  upon  the  land 
now  owned  l^  the  city,  and  that,  since  the 
city  had  paid  only  the  price  of  the  land  to 
the  owner,  it  was  estopped  to  deny  the 
validity  of  the  liens.  Here  the  amount  of 
the  award  did  not  include  the  liens,  but 
was  for  the  net  value  of  the  encumbered 
property,  and  the  holder  of  the  certificates 
had  been  for  that  reason  not  allowed  to 
participate  in  the  distribution  of  the  award, 
and  the  condemnor  had  received  just  what 
it  had  paid  for,  «.  e.,  the  encumbered  prop- 
erty. This  is  another  case  not  within  the 
scope  of  this  note,  but  it  supports  indirect- 
ly the  proposition  that  where  the  award 
does  not  include  the  lien,  the  lienor  must 
look  to  the  land,  and  not  to  the  fund.  i.  e., 
the  converse  of  the  rule  here  under  con- 
sideration. 

Generally,  as  to  effect  of  acquisition,  by 
municipality  of  title  by  eminent  domain 
to  cut  off  tax  liens,  see  note  to  Gasaway  v. 
Seattle,  21  L.R.A.(N.S.)  68.  J.  W.  M. 
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The  assessments  were  a  lien  upon  the  land 
when  the  right  of  entry  accrued  to  the  Es- 
sex County  Park  conunission,  and  the  town 
of  Bloomfield  is  entitled  to  have  the  amount 
of  the  assessments  paid  out  of  the  fund 
representing  the  land. 

Buckhout  V.  New  York,  176  N.  Y.  363,  68 
N.  £.  659;  Re  Sleeper,  62  N.  J.  Eq.  67,  49 
Atl.  649;  Carpenter  v.  New  York,  44  App. 
Div.  230,  60  N.  Y.  Supp.  634;  Re  11th  Ave. 
81  N.  Y.  436. 

Swayze,  J.,  delivered  the  opinion  of  the 
court: 

Lands  of  the  appellant  were  condemned 
at  the  instance  of  the  Essex  County  Park 
commission.  At  the  time  of  filing  the  pe- 
tition certain  improvements  had  been  made 
by  the  town  of  Bloomfield  and  the  city  of 
East  Orange  upon  the  petition  of  the  ap- 
pellant; some  were  then  complete,  others 
were  completed  the  day  after.  The  land 
was  liable  to  a  special  assessment  for  bene- 
fits therefor.  There  was  an  appeal  from 
the  award  of  the  commissioners,  and  while 
the  proceedings  were  pending  assessments 
were  made  and  confirmed.  Thereafter,  upon 
the  verdict  of  a  jury  ascertaining  the  value 
of  the  land,  the  park  commission  obtained 
an  order  for  the  payment  of  the  money  into 
the  court  of  chancery  pursuant  to  the  stat- 
ute. It  was  then  agreed  between  the  parties 
that  $6,000  should  be  paid  into  court,  the 
balance  of  the  award  paid  to  the  appellant, 
and  that  he  should  forthwith  file  his  peti- 
tion against  the  city  of  East  Orange  (which 
was  interested  in  the  same  way  as  Bloom- 
field) and  the  present  respondent,  to  the 
end  that  the  rights  of  the  appellant  and 
the  municipalities  to  the  fund  might  be  de- 
termined. The  vice  chancellor  advised  a  de- 
cree that  the  assessments  for  benefits  be 
paid  to  the  municipalities. 

The  view  taken  by  the  court  of  chancery 
was  that  the  title  did  not  pass  until  the 
park  commission  paid  the  amount  awarded 
by  the  jury,  and  that  in  the  meantime  the 
assessments  had  become  liens  upon  the  land. 
We  think  it  unnecessary  to  consider  this 
question.  The  real  question  is  whether  the 
park  commission  had  the  right  to  have  the 
liens,  assuming  that  they  existed,  discharged 
out  of  the  fund.  That  question  is  not  de- 
termined by  the  situation  at  the  time  of 
payment  of  the  award.  In  Sherwin  v.  Wig- 
glesworth,  120  Mass.  64,  it  was  held  that 
the  owner  was  not  chargeable  with  taxes 
and  betterments  assessed  upon  the  land 
while  the  proceedings  were  pending,  where 
tlie  taxes  were  assessed  and  the  betterments 
begun  after  the  petition  was  filed.  The 
same  result  has  been  reached  in  New  York 
by  allowing  an  award  in  addition  to  the 
value  of  the  land  when  the  proceedings  are 
45  L.R.A.(N.S.) 


begun,  of  subsequent  taxes  and  assessments 
for  improvements  authorized  thereafter.  Re 
New  York,  40  App.  Div.  281,  58  N.  Y.  Supp. 
58. 

The  decision  of  the  special  term  to  the 
contrary  in  a  contemporaneous  case  was  sub- 
sequently reversed,  and  the  judgment  of 
reversal  affirmed  by  the  court  of  appeals. 
Re  Riverside  Park  Extension,  27  Misc.  373, 
58  N.  Y.  Supp.  963.;  Re  Riverside  Park,  59 
App.  Div.  603,  69  N.  Y.  Supp.  742,  167  N. 
Y.  627,  60  N.  E.  1116.  This  result  is  mani- 
festly equitable.  The  landowner  can  get 
only  the  value  of  his  land  at  the  date  of 
filing  the  petition  to  condemn ;  he  ought  not 
to  be  assessed  for  subsequent  betterments 
which  cannot  profit  him.  The  present  case 
is,  however,  different.  Here  the  improve- 
ments were  made  at  the  time  the  petition 
was  filed;  the  increased  value  of  the  land 
therefrom  had  already  accrued,  and  must 
be  presumed  to  have  been  embraced  in  the 
award;  there  is  no  suggestion  that  the  value 
due  to  the  betterments  had  increased  be- 
tween that  date  and  the  date  of  the  assess- 
ments, nor  that  the  amount  of  the  assess- 
ments exceeded  the  amount  of  the  accrued 
benefit  at  the  date  of  filing  the  petition  in 
condemnation.  The  improvements  had  been 
made  upon  the  petition  of  the  landowner 
himself;  and,  if  he  is  to  be  free  of  paying 
the  municipalities  for  the  value  they  have 
added  to  his  property,  he  will  receive  the 
benefit  of  that  increased  value  at  the  ex- 
pense of  the  municipalities.  The  case  is  one 
of  first  impression  as  far  as  we  have  been 
able  to  ascertain,  and  we  are  referred  to  no 
case  precisely  in  point.  We  must  therefore 
rely  upon  the  applicaticm  of  reason  to  the 
legal  situation.  What  the  landowner  is  en- 
titled to  by  the  statute  and  under  the  con- 
stitutional provision  is  just  compensation 
for  what  is  taken  from  him.  He  is  to  be 
made  whole  for  the  loss  of  his  land,  but  he 
is  not  to  gain  by  reason  of  the  condemna- 
tion at  the  expense  of  his  neighbors.  The 
amount  awarded  by  the  commissioners  or  the 
jury  is  not  always,  or  necessarily,  perhaps, 
not  often,  the  same  as  the  just  c(»npensa- 
tion  of  the  owner  of  the  fee.  The  award 
represents  in  a  lump  sum  the  total  value 
of  the  land,  including  the  interest  of  every- 
one therein;  and  where  there  are  diverse 
interests,  the  statute  provides  that  the 
money  may  be  paid  into  the  court  of 
chancery,  to  be  distributed  according  to  law. 
The  duty  thus  imposed  upon  the  chancellor 
makes  it  necessary  for  him  to  ascertain  the 
amount  of  the  just  compensation  for  each 
interest.  In  a  case  of  a  mortgage,  as  in 
Bright  V.  Piatt,  32  N.  J.  Eq.  362,  or  of  ex- 
isting tax  liens,  as  in  the  case  of  Re 
Sleeper,  62  N.  J.  Eq.  67,  49  Atl.  649, 
the   matter   is   simply  one   of   calculation. 
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In  a  case  of  a  leasehold,  which  may 
arise  (State  Pennsylvania  R.  Co.  Pros- 
ecu  tor,  V. .  National  Docks  &  N.  J.  Junc- 
tion Connecting  R.  Co.  57  N.  J.  L. 
86,  30  Atl.  183;  Zimmerman  v.  Hud- 
son &  M.  R.  Co.  76  N.  J.  L.  251,  71  Atl.  127; 
Daab  v.  Hudson  County  Park  Commission, 
77  X.  J.  L.  36,  71  Atl.  51),  the  matter 
would  be  more  difficult.  If  we  can  regard 
the  right  to  enforce  restrictive  covenants 
as  a  property  right  (Herr  v.  Board  of  Edu- 
cation, 82  N.  J.  L.  610,  88  Atl.  173),  the 
difficulty  would  be  still  greater.  However 
difficult  the  task  may  be,  the  legislature  has 
imposed  it  upon  the  court  of  chancery,  and 
the  task  must  be  performed  before  the 
award  which  represents  the  whole  value  of 
the  land  can  be  distributed.  The  present 
case  is  not  exactly  the  case  of  a  subsisting 
mortgage  or  tax  lien,  but  approximates 
those  cases.  The  just  compensation  to 
which  the  appellant  is  entitled  is  the  sum 
which  would  have  been  paid  him  if  he  was 
willing,  but  not  compelled,  to  sell,  by  a  buy- 
er who  desired,  but  was  not  compelled,  to 
buy.  We  think  there  can  be  no  doubt  that 
such  a  buyer  and  seller  would,  in  fixing  a 
price,  have  taken  into  account  the  certain- 
ty of  a  speedy  assessment  for  the  improve- 
ments. The  buyer  would  give  less  because 
he  would  soon  have  to  pay  for  the  improve- 
ments; the  seller  would  take  less  because 
he  would  thereby  escape  the  impending  pe- 
cuniary liability.  In  view  of  the  actual 
situation, — ^improvements  within  twenty- 
four  hours  of  completion,  and  the  certain- 
ty of  an  assessment  within  a  few  months, 
— it  is  reasonable  to  fix  the  diminution  in 
price  attributable  thereto  at  the  amount  of 
the  assessments.  After  just  compensation 
thus  ascertained  is  paid  to  the  landowner, 
a  balance  remains.  To  whom  does  it  be- 
long 7  To  award  it  to  the  landowner  would 
be  to  give  him  the  value  of  improvements 
made  by  the  municipalities  for  which  he  had 
petitioned  and  was  under  an  obligation  to 
pay,  implied  from  the  statutory  liability  to 
assessment.  The  right  of  the  municipali- 
ties to  levy  the  assessment  is  none  the  less 
a  property  right  because  it  is  in  the  nature 
of  a  chose  in  action  not  yet  reduced  to  pos- 
session ;  it  is  a  claim  upon  the  land  of 
which  every  well-advised  buyer  and  seller 
would  take  notice,  and  for  which  both  would 
allow  in  the  purchase  price.  It  is  a  claim 
that  must  either  be  lost  to  the  municipali- 
ties whose  expenditure  has  produced  the 
added  value,  or  paid  by  the  condemning 
agency  in  addition  to  the  value  of  the  land 
at  the  time  of  filing  the  petition,  or  paid  out 
of  the  fund  which  has  been  made  that  much 
larger.  To  adopt  the  first  view  is  to  de- 
prive the  municipalities  of  a  right  without 
compensation,  and  although  the  legislature 
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has  control  of  municipalities  as  public 
agencies,  we  cannot  think  it  was  the  legis- 
lative intent  to  do  so  in  cases  like  the  pres- 
ent; the  whole  scheme  of  assessments  for 
benefits  is  an  argument  to  the  contrary. 
To  adopt  the  second  view  is  to  compel  a 
condemning  agency,  exercising  by  legisla- 
tive authority  the  sovereign  power  of  emi- 
nent domain,  to  pay  twice  for  the  same 
items  of  value;  we  cannot  think  that  was 
the  intent;  the  statutory  provision  author- 
izing the  payment  of  the  award  into  court 
is  an  argument  against  thus  subjecting 
the  land  to  a  lien  in  addition.  There  re- 
mains the  third  view.  To  adopt  it  is  no 
more  than  to  treat  the  fund  as  representing 
the  land,  as  in  fact  it  does,  and  as  subject 
to  the  liens  to  which  the  land  would  be  sub- 
ject. This  result  does  no  injustice  to  the 
appellant,  since  the  assessments  cannot  in 
theory  of  law  have  exceeded  the  added  value 
of  his  lands,  and  may  have  been  less.  It  is 
no  more  than  just  to  the  municipalities, 
which  thus  receive  compensation  for  the 
assessments  which  became  liens  before  the 
title  actually  passed,  and  for  the  right  to 
acquire  liens  for  future  instalments, — ^liens 
and  rights  which  were  in  effect  foreclosed 
by  the  condemnation  proceedings.  Finally 
this  result  is  just  to  the  park  commission, 
which  thus  acquires  a  clear  title  to  the 
land  free  of  liens,  by  paying  its  value  at  the 
time  of  filing  the  petition,  as  the  statute 
intends  it  shall. 

The    decree    is    therefore    affirmed,    with 
costs. 


NORTH  CAROLINA  SUPREME 
COURT. 

STATE   OF   NORTH    CAROLINA 

V. 

FRED  HEMPHILL,  Appt. 
(—  N.  C.  — ,  78  S.  E.  167.) 

AssanlC  —  touching  for  persuasion. 

One  is  not  guilty  of  assault  in  placing 
his  hand  upon  a  woman  whom  he  discovers 
to  be  in  danger  of  being  led  astray,  for  the 

Note,  ^^  AaBoult  as  affected  by   henefi' 

cent  purpose. 

This  note  excludes  cases  of  alleged  as- 
sault of  a  youth  for  the  purpose  of  cor- 
rection, and  other  possible  cases  of  assault 
for  the  purpose  of  reformation,  where  the 
parties  occupied  special  relations,  as  mas- 
ter and  apprentice,  master  and  servyit,  or 
husband  and  wife.  It  also  excludes  cases 
where  actual  injury  was  inflicted  in  play 
or  sport. 

As  to  liability  of  school-teacher  for  per- 
sonal injurv  of  pupil,  see  note  to  Drum  v. 
Miller,  65  *L.RA.  890. 

As  to  liability  of  parent  or  custodian  for 
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?iurpo«e  of  persuading  her  to  return  to  her 
riends,  if  he  attempts  no  coercion,  and 
leaves  her  when  she  frees  herself  from  his 
touch. 

(May  13,  1013.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Burke  County 
convicting  him  of  assault.     Reversed. 

Statement   by  Walker,   J.: 

The  defendant  was  indicted  for  an  assault 
on  Cleo  Moore.  In  view  of  the  judge's 
charge  to  the  jury,  it  is  necessary  to  state 
only  the  defendant's  testimony,  which  was 
as  follows :  "At  the  time  of  the  alleged  as- 
sault I  saw  the  prosecutrix,  Cleo  Moore, 
down  in  the  woods  near  a  spring  with  two 


assault  by  punishment  of  child,  see  note 
to  People  V.  Green,  21  L.R.A.(N.S.)  216. 

Upon  the  question  of  the  right  of  one  to 
testify  as  to  his  intent  in  committing  an  as- 
sault, see  note  in  23  L.R.A.(N.S.)  389. 
And  as  to  the  general  question  of  intent 
as  an  element  of  simple  assault  or  assault 
and  battery,  see  note  to  Vosburg  v.  Put- 
ney, 14  L.R.A.  226. 

In  accord  with  State  v.  Hemphill  is 
Jordan  v.  State,  —  Tex.  Crim.  Rep.  — ,  84 
S.  W.  823,  holding  that,  in  the  absence  of 
an  intent  to  injure,  one  is  not  criminally 
liable  as  for  assaulting  another  who  is  in 
a  helpless  condition,  by  helping  him  to  re- 
turn to  his  home,  although  the  manner  of 
rendering  the  assistance  is  not  as  consid- 
erate and  gentle  as  it  might  have  been  on 
the  part  of  one  more  humane  and  tender. 

In  State  v.  Beck,  1  Hill,  L.  363,  26  Am. 
Dec.  100,  where  defendant,  without  hostile 
intention,  whipped  another  at  the  latter's 
request,  in  order  to  save  him,  as  it  was 
supposed,  from  greater  punishment,  it  was 
held  that  the  defendant  was  not  guilty 
criminally  of  assault  and  battery.  The 
court  said  that  the  offense  could  not  be 
imputed  where  there  was  no  intention  to 
injure,  and  no  negligence;  that  if  one 
pulls  a  drowning  man  out  of  a  river  by  the 
hair  of  the  head,  there  is  no  assault;  and 
if  a  physician  should  beat  a  patient  for 
the  bona  fide  purpose  of  restoring  his 
health,  though  this  might  be  malpractice, 
it  would  not  be  a  battery. 

In  Hoffman  v.  Kppers,  41  Wis.  251,  where 
the  plaintiff  and  defendant,  while  attend- 
ing a  lawsuit  as  witnesses,  became  intox- 
icated, and  when  the  time  for  the  trial 
arrived,  the  •  defendant  aroused  plaintiff, 
took  him  into  the  street  and  started  with 
him  toward  court,  it  was  held  that  the  de- 
fendant was  not  liable  in  damages  for  an 
assaul^  although  when  plaintiff  appeared 
on  the  street  he  was  arrested  and  fined  for 
being  drunk  and  disorderly.  The  decision 
is  based,  not  upon  the  ground  that  the  dam- 
ages were  too  remote,  but  that  there  was 
no  liability.  The  court  said  it  was  certain- 
ly lawful  for  the  defendant  to  arouse  the 
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white  men.  I  took  hold  of  her  to  carry  her 
to  her  grandmother.  She  jerked  loose  from 
me,  and  I  went  and  told  her  grandmother 
where  she  was,  and  what  she  was  doing. 
Her  grandmother  cried.  I  never  did  strike 
her  with  anything.  I  only  took  hold  of  her 
to  carry  her  to  her  grandmother,  and,  when 
she  broke  loose,  I  did  nothing  more  than  to 
go  and  tell  her  grandmother."  The  court 
charged  the  jury  that,  if  they  believed  the 
defendant's  own  testimony,  they  should  find 
the  defendant  guilty,  to  which  the  defend- 
ant excepted,  and  from  the  judgment,  upon 
the  verdict  of  guilty,  he  appealed.  The 
sentence  was  twelve  months  on  the  roads. 

Messrs.  R.  L.   Huffman  and  ATery  & 
Ervin   for   appellant. 


plaintiff  from  his  drunken  stupor  and  to 
endeavor  to  assist  him  to  the  court,  where 
he  was  required  as  a  witness,  and  if  the 
defendant  did  this  as  a  friendlv  act,  in 
a  gentle  and  friendly  manner,  with  an  hon- 
est purpose  to  do  the  plaintiff  no  injury, 
but  only  to  aid  him  to  reach  the  court,  he 
was  not  liable  to  respond  in  damages  for 
such  actions.  It  was  said  also  that  a  re- 
mark of  the  judge  to  the  jury  that  "the 
intention  in  this  action  had  a  good  deal  to 
do  with  it"  was  strictly  true. 

It  has  been  said  that  if  a  man  wantonly 
do  an  act  by  which  another  is  hurt,  as 
pushing  a  drunken  man,  he  will  be  answer- 
able in  an  action  of  assault  and  battery; 
but  if  he  intend  doing  a  right  act,  as  to 
assist  such  drunken  man,  or  to  prevent 
him  from  f^oing  along  the  street  without 
help,  and  in  so  doing  a  hurt  ensues,  he 
will  not  be  answerable.     Bull,  N.  P.  16. 

In  several  cases  not  directly  in  point 
under  the  title  of  this  note,  the  question 
has  been  considered  as  to  the  effect  of 
touching  another  person,  not  for  an  es- 
pecially beneficent  purpose,  but  in  a 
friendly  way.  In  Williams  v.  Jones,  Lee 
t,  Hardw.  208,  a  civil  action  for  assauli 
and  battery,  the  court,  obiter^  said  that 
every  laying  on  of  hands  is  not  a  bat- 
tery; that  the  party's  intention  must  be 
considered;  for  people  will  sometimes,  by 
way  of  a  joke  or  in  friendship,  clap  a  i&an 
on  the  back,  and  it  would  be  ridiculous  to 
say  that  in  every  such  case  a  man  must 
justify,  and  may  not  plead  not  guilty. 

But  in  Reynolds  v.  Pierson,  20  Ind.  App. 
273,  64  N.  E.  484,  it  was  held  that  one  was 
liable  for  damages  resulting  from  a  con- 
structive assault,  in  that,  without  intent 
to  injure,  in  a  friendly  and  customary  man- 
ner by  way  of  greeting,  he  jerked  and 
pulled  the  arm  of  another  to  whom  an 
elderly  third  person  was  holding,  so  that 
the  latter  was  thrown  and  injured.  The 
court  said  the  evidence  justified  the  legal 
conclusion  that  there  was  such  a  reckless 
disregard  of  consequence  on  the  part  of 
tlic  defendant  as  to  imply  an  intention  to 
assault  the  plaintiff.  R.  E.   H. 
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Messrs.  T.  W.  BlcketC,  Attorney  (Gen- 
eral, and  T.  H.  OalTert,  Assistant  At- 
torney General,  for  the  State: 

A  battery  is  an  unlawful  touching  of  the 
person  of  another  by  the  aggressor  himself. 

2  Am.  &  Eng.  Enc.  Law,  953. 

Any  force  whatsoever,  be  it  ever  so  small, 
actually  brought  to  bear  on  the  person  of 
another  with  an  unlawful  intent,  will 
amount  to  a  battery. 

2  Am.  &  Eng.  Enc.  Law,  959;  1  McClain, 
Grim.  Law,  §  235;  3  Gyc.  1020,  1021;  State 
▼.  Reavis,  118  N.  G.  677,  18  S.  E.  388;  State 
▼.  Baker,  65  N.  G.  332. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

It  may  be  that  the  defendant  should  have 
been  convicted  upon  the  testimony  of  the 
state,  but  this  was  not  submitted  to  the 
jury.  The  instruction  of  the  court  confined 
the  jury  to  a  consideration  of  the  defend- 
ant's evidence.  We  do  not  think  that  this 
evidence  was  susceptible  of  only  one  con- 
struction, or  was  so  conclusively  against 
the  defendant  as  to  warrant  a  direction  to 
return  a  verdict  of  guilty,  if  the  jury  be- 
lieved it.  The  jury  might  well  have  found 
from  the  circumstances  surrounding  the  par- 
ties at  the  time,  if  left  untrammeled  by  this 
peremptory  instruction,  that  the  prosecu- 
trix was  about  to  be  led  astray  and  defend- 
ant intervened,  at  the  request  of  her  grand- 
mother, her  natural  guardian  and  protector, 
for  the  innocent  and  laudable  purpose  of 
leading  her  away  from  the  danger  which 
threatened  her,  and  that  he  placed  his  hand 
upon  her,  not  with  the  intent  of  committing 
an  assault  upon  her,  and  not  in  anger,  but 
in  kindness,  for  the  purpose  of  protecting 
her. 

It  may  be  true  that  every  touching  of 
the  person  of  another,  however  slight  or 
trifling  the  force  may  be,  if  done  in  an 
angry,  rude,  or  hostile  manner,  will  consti- 
tute an  assault  and  battery,  but  not  so  if 
there  was  no  intention  to  hurt  or  injure, 
and  it  was  so  understood  by  the  other  party, 
and  there  was  in  fact  no  injury.  Whether  it 
was  done  in  anger  or  against  the  consent  of 
the  prosecutrix  was  a  question  for  the  jury. 
There  must  be  an  intent  to  injure  (3  Cyc. 
1024;  State  v.  Reavis,  113  N.  G.  679,  18 
S.  E.  388),  though  thfs  intent  may  be  in- 
ferred by  the  jury  from  the  act;  and  when 
the  act  itself  is  unlawful,  the  intent  is 
immaterial,  or  will  be  presumed.  1  Mc- 
Giain,  Grim.  Law,  §§  239,  240,  where  the 
subject  is  fully  discussed.  Glark,  Grim. 
Law,  2d  ed.  p.  224,  §§  81,  83  et  seq.  and 
notes.  Judge  Gaston  said  in  State  v.  Davis, 
23  N.  C.  (1  Ired.  L.)  126,  35  Am.  Dec.  735, 
that  "an  assault  is  an  intentional  attempt 
by  violence  to  do  an  injury  to  the  person 
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of  another.  It  must  be  intentional, — for, 
if  it  can  be  collected,  notwithstanding  ap- 
pearances to  the  contrary,  that  there  is  not 
a  present  purpose  to  do  an  injury,  there  is 
no  assault."  And  again:  "The  intention 
as  well  as  the  act  makes  an  assault.'' 

If  we  are  restricted  to  the  defendant's 
testimony,  it  would  appear,  or  at  least  there 
is  reason  for  saying,  that  he  did  not  intend 
to  injure  the  prosecutrix,  or  to  do  any  vio- 
lence to  her  person,  or  to  restrain  her  of 
her  liberty  against  her  will.  The  jury  may 
reasonably  conclude  that  his  object  was  one 
of  persuasion  rather  than  coercion.  He  saw 
her  plight,  perhaps  had  been  informed  of 
it  by  her  grandmother,  and  wished  to  re- 
lieve her  of  its  evil  consequences.  If  so, 
it  was  an  act  of  kindness  and  mercy  to  her, 
rather  than  one  of  hostility.  If  he  laid 
his  hand  upon  her  gently  for  the  purpose  of 
inducing  her  to  return  to  her  home,  and 
and  quit  the  company  or  association  of  de- 
signing men,  and  did  not  seize  her  with 
anger  or  rudeness,  it  surely  would  not  be  an 
assault  in  law.  This  might  have  been  fair- 
ly deduced  from  his  testimony.  When  she 
refused  to  go  with  him,  he  did  not  persist 
even  in  his  effort  to  persuade  her,  nor  did 
he  offer  her  any  violence  or  utter  any  threat. 
He  simply  desisted,  returned  to  the  house, 
told  her  grandmother  what  had  occurred, 
and  she  cried,  presumably  because  she  knew 
that  the  safety  of  her  child  was  imperiled. 
This  made  no  more  than  a  case  for  the  jury 
upon  the  question  whether  there  had  been 
an  assault. 

New  trial. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

EUGENE  S.  THOMPSON 

NEW  HAVEN  WATER  COMPANY,  Appt. 
(—  Gonn.  — ,  86  Atl.  585.) 

Water  —  flood  —  class!  flcatlon. 

1.  Flood  water  of  a  stream  should  not  be 
classified  either  as  part  of  the  stream  or  as 
surface  water,  but  should  form  a  class  by 
itself,  the  rights  with,  respect  to  which  are 
to  be  dealt  with  according  to  the  circum- 
stances of  the  case. 

Note.  —  As  to  right  of  riparian  owner  to 
prevent  diversion  of  flood  water,  see  note 
to  Miller  v.  Madera  Canal  &  Irrig.  Go.  22 
L.R.A.(N.S.)  391. 

Generally  as  to  what  is  surface  water,  sec 
note  to  Cairo,  V  &  C.  R.  Co.  v.  Brevoort,  25 
L.R.A.  527,  cited  in  the  above  opinion.  And 
see  also  Morton  v.  Oregon  Short  Line  R. 
Co.  7  L.R.A.(N.S.)  344,  and  Jefferson  v. 
Hicks,  24  L.R.A.(N.S.)  214. 
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Same  —  diTcrston  of  flood  water  —  lia- 
bility for  injary. 

2.  The  flood  water  of  a  river  cannot  be 
impounded  for  sale  by  an  upper  riparian 
proprietor  to  the  injury  of  lower  land  which 
was  enriched  by  being  periodically  inun- 
dated by  the  flood. 

Estoppel  —  si*Ant  of  right  of  way  for 
conduit  —  diversion  of  flood  waters. 

3.  A  grant,  without  reservation,  of  a 
strip  of  land  for  a  conduit  to  connect  a  river 
with  a  lake,  does  not  estop  the  grantor 
from  complaining  of  the  diversion  of  the 
flood  water  of  the  river  to  the  injury  of  his 
property,  if  he  had  no  notice  that  the 
grantee  contemplated  such  diversion. 

Appeal  —  uncertainty  of  pleading  —  ef- 
feet. 

4.  No  reversal  can  be  claimed  on  a  recov- 
ery for  injury  to  land  by  diversion  of  the 
flood  water  of  a  river  for  certain  years,  be- 
cause the  complaint  did  not  clearly  indicate 
that  a  recovery  for  those  years  was  de- 
manded, if  the  facts  were  sufficiently  stated 
and  warranted  a  recovery,  and  defendant 
had,  and  availed  himself  of,  an  opportunity 
to  meet  the  claim  on  which  the  recovery 
was  allowed. 

(April  17,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  Haven 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injury  to 
plaintiff's  land  by  diversion  of  the  flow 
of  a  river.     Affirmed. 

Statement  by  Prentice,  Ch.  J.: 

The  complaint  was  as  follows: 

"(1)  The  defendant,  the  New  Haven 
Water  Company,  is  a  private  corporation 
chartered  by  the  general  assembly  of  the 
state  of  Connecticut  and  located  at  New 
Haven,  in  said  state. 

''(2)  The  plaintiff  is  the  owner  of  a  cer- 
tain farm  situated  in  the  town  of  East  Ha- 
ven aforesaid,  containing  35  acres,  through 
which  there  flows,  and  has  from  time  im- 
memorial flowed,  a  certain  stream  of  fresh 
water  known  as  the  Farm  river. 

"(3)  About  16  acres  of  the  aforesaid 
farm  of  the  plaintiff  consists  of  lowland 
and  light  soil,  and  is  adjacent  to  the  afore- 
said river,  and  said  16  acres  of  land  is  only 
a  few  feet  above  the  ordinary  stage  of  the 
water,  and  is  of  the  value  of  $2,500. 

"(4)  From  time  immemorial  there  has 
from  time  to  time  occurred,  and  especially 
in  the  winter  and  spring  time  of  each  year, 
large  floods  or  freshets  of  water  in  said 
river,  and  at  each  of  said  floods  or  freshets 
the  water  in  its  natural  course  spread  over 
and  covered  the  entire  16  acres  of  land 
aforesaid,  and  deposited  thereon  sediment 
and  other  substance  which  were  very  valu- 
able to  the  plaintiff  as  fertilizers  of  said 
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land,  and,  by  reason  of  the  aforesaid  waters 
and  sediment  covering  said  land  from  time 
to  time  as  aforesaid,  said  land  was  ren- 
dered very  valuable  for  farming  purposes, 
and  especially  for  the  raising  of  grass  and 
hay,  without  other  expense  to  the  plaintiff 
for  fertilizers. 

''(5)  Said  16  acres  of  land,  by  reason  of 
the  aforesaid  floods  and  freshets  covering 
and  passing  over  said  land,  and  by  reason 
of  the  beneflcial  effects  thereof,  were  very 
valuable,  and  returned  to  the  plaintiff  a 
yearly  income  of  $250  from  the  sale  of  grass 
and  crops  thereon. 

"(6)  The  aforesaid  farm  of  the  plaintiff 
is  the  plaintiff's  homestead,  upon  which  he 
resides  and  carries  on  the  business  of  farm- 
ing, and  especially  is  he  engaged  in  the  busi- 
ness of  producing  milk,  and  owns  and  kept 
upon  said  farm  a  large  number  of  cows  and 
other  stock,  and  the  plaintiff  depended  upon 
said  river  for  the  purpose  of  water  for  said 
stock,  and  generally  for  the  benefit  of  the 
farm  and  the  plaintiff's  residence,  and  the 
waters  of  said  river  flowing  through  said 
farm  were  very  valuable  to  the  plaintiff 
for  the  aforesaid  purposes. 

"(7)  The  defendant  on  or  about  the 

day  of  January,  1911,  unlawfully  erected  a 
dam  across  said  Farm  river,  a  short  dis- 
tance above  the  farm  and  land  of  the  plain- 
tiff aforesaid,  and  erected  an  embankment 
commencing  at  the  east  end  of  said  dam 
and  running  easterly  about  800  feet  and 
about  5  feet  in  height.  The  defendant  also 
constructed  a  ditch  and  tunnel  just  above 
said  dam  and  embankment,  connecting  said 
river  with  Saltonstall  lake,  thereby  divert- 
ing the  water  from  said  river  from  its 
natural  channel  and  conveying  the  same 
into  Saltonstall  lake  aforesaid,  and  thereby 
preventing  the  water  from  said  river  and 
the  floods  and  freshets  aforesaid  from  pass- 
ing down  over  and  through  its  natural  chan- 
nels and  the  plaintifTs  land  as  it  had  for- 
merly done,  and  depriving  the  plaintiff  of 
all  beneflts  that  he  had  heretofore  received 
from  the  use  of  said  water  and  the  fertiliz- 
ers resulting  therefrom,  and  a  continuance 
of  said  diversion  of  said  water  as  afore- 
said will  make  the  aforesaid  land  of  the 
plaintiff  practically  valueless." 

The  parties  offered  evidence  to  prove  the 
following  facts,  which,  in  so  far  at  least 
as  they  are  material  to  any  question  of 
law  presented,  were  uncontradicted: 

Prior  to  1896  the  plaintiff  was  the  owner 
of  a  considerable  tract  of  land  in  East 
Haven,  used  by  him  for  farming  purposes. 
The  eastern  portion  of  its  northern  bound- 
ary was  Farm  river,  so-called,  which  flowed 
from  east  to  west.  The  western  portion 
of  this  boundary  was  back  a  short  distance 
from  the  river;   another  ownership  inter- 
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vening.  Back  from  the  river  some  600  to 
1,200  feet  was  a  line  of  hills  and  high 
ground.  This  line  of  highland  was  farther 
from  the  rlTer  on  the  east  than  on  tlio  west 
side  of  the  tract  by  reason  of  the  gradual 
approach  of  highland  and  river  to  each 
other.  The  space  between  the  two  was  low- 
land meadow,  suited  to  the  growth  of  hay. 

In  1896,  the  defendant  began  condemna- 
tion proceedings  to  acquire  a  strip  of  land 
100  feet  wide  extending  across  this  meadow 
from  the  rlTer  to  the  hills.  It  was  alleged 
that  this  strip  was  desired  for  increasing 
the  capacity  of  Lake  Saltonstall  as  one  of 
the  defendant's  reservoirs  and  the  building 
of  conduits  and  canals  for  the  conveyance 
of  water  from  Farm  river  to  said  lake. 
Pending  these  proceedings,  the  plaintiff  con- 
veyed to  the  defendant  by  warranty  deed, 
without  other  reservation  than  a  right  of 
way,  said  strip,  which  was  described  as  be- 
ing about  1,400  feet  long  and  extending  50 
feet  in  width  on  each  side  of  the  center  line 
of  a  proposed  tunnel  and  canal  to  connect 
Farm  river  with  Lake  Saltonstall.  The  lo- 
cation of  this  center  line  was  defined.  In 
1901  the  plaintiff  conveyed  to  the  defend- 
ant all  the  land  which  he  owned  easterly 
of  the  line  of  proposed  canal  and  tunnel, 
and  other  land  lying  westerly  of  the  canal. 
This  deed  was  also  a  warranty  without  res- 
ervation other  than  a  right  of  way.  As 
the  result  of  these  two  deeds,  the  defendant 
acquired  all  the  plaintiff's  land  whose 
boundary  touched  the  river,  and  the  tract 
which  the  plaintiff  retained  lay  further  to 
the  westward  and  downstream,  and  at  no 
point  reached  the  river.  In  the  tract  thus 
retained  by  the  plaintiff  was  about  16  acres 
of  the  lowland.  At  the  east  this  tract  ex- 
tended back  from  the  river  about  900  feet, 
and  at  the  west  about  600  feet.  It  was 
about  1,000  feet  in  length,  measuring  east 
and  west. 

The  southerly  river  bank  from  a  point 
some  300  feet  easterly  of  the  plaintiff's  pres- 
ent land  downstream  was  about  4  feet  high- 
er than  ordinary  water,  and  freshets  did 
not  overflow  it.  Above  the  point  referred 
to,  it  was  only  about  2  feet  higher  for  some 
distance.  As  a  result,  the  river,  during  or- 
dinary freshets,  was  accustomed  to  overflow 
at  this  place.  Upon  such  occasions,  the 
water  spread  out  over  the  expanse  of  mead- 
ow between  the  river  and  highland,  and 
flowed  down  over  nearly  its  entire  width  in 
volume  sufficient  to  make  a  deposit  thereon, 
which  was  valuable  as  a  fertilizer,  until  it 
again  found  the  river  a  short  distance  after 
it  had  passed  over  the  plaintiff's  land. 
These  freshets  occurred  in  winter  and 
spring  only,  never  in  summer,  and  some 
years  there  were  none  at  all.  Their  fre- 
quency, when  thev  did  occur,  varied  from 
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season  to  season.  There  was  no  freshet  in 
1911. 

In  1907,  and  the  early  part  of  1908,  the 
defendant  built  an  underground  conduit 
from  a  point  about  100  feet  away  from  the 
river  across  the  lowland  in  the  line  of  the 
100-foot  strip,  constructed  a  tunnel  under 
the  adjacent  hills,  connected  the  conduit 
therewith,  and  made  connection  between  the 
tunnel  and  Lake  Saltonstall.  Connection 
between  the  conduit  and  river  was  not  made 
during  the  period  with  which  the  questions 
arising  in  this  case  are  concerned.  In  the 
construction  of  the  conduit,  the  earth  was 
thrown  up  on  the  westerly  or  down  stream 
side,  and  there  left,  forming  a  ridge  of  earth 
in  the  nature  of  a  continuous  embankment, 
substantially  level,  and  approximating  4 
feet  in  height.  With  the  lapse  of  time, 
this  embankment  became  eaten  away  in 
spots,  and  thus  presented  aA  unequal  ob- 
struction and  occasioned  irregular  and  ac- 
celerated flows.  By  reason  of  this  embank- 
ment, the  freshet  waters  of  the  years  1908, 
1909,  and  1910  which  overflowed  the  south 
bank  of  the  river  did  not  flow  down  to  and 
flood  the  plaintiff's  land  as  and  in  the  same 
beneficial  manner  it  had  formerly  done. 

The  plaintiff  claimed  as  elements  of  his 
damage:  (1)  The  reduced  value  of  his  hay 
crops  due  to  the  decreased  fertilization;  (2) 
the  running  dry  in  1910  of  his  well  situated 
upon  the  highland;  and  (3)  the  loss  of  his 
ability  to  water  his  cattle  at  the  river  on 
the  highway  bounding  his  land  on  the  west. 
The  court  withdrew  from  the  consideration 
of  the  jury  this  third  element  of  damage, 
and  submitted  to  it  the  other  two.  Other 
facts  found,  having  no  relevance  to  the  ques- 
tions discussed,  need  not  be  recited. 

Messrs.  George  D.  Watrous  and  Har- 
rison T.  Sheldon,  for  appellant: 

Plaintiff  is  not  entitled  to  any  damages 
which  he  may  have  sustained  prior  to  the 
erection  of  the  temporary  dam  in  December. 
1910. 

Taylor  v.  Keeler,  50  Conn.  346;  Ives  v. 
Goshen,  68  Conn.  82,  26  Atl.  845;  Sanford 
V.  Peck,  63  Conn.  490,  27  Atl.  1057;  Stein 
v.  Coleman,  73  Conn.  529,  48  Atl.  206. 

The  owner  of  land  may  place  an  embank- 
ment thereon  and  thereby  obstruct  the  pas- 
sage of  water  which,  in  times  of  floods,  es- 
capes from  the  banks  of  a  stream,  and  any 
dajnage  to  an  adjoining  owner  by  being 
deprived  of  such  water  is  damnum  absque 
injuria, 

Byrne  v.  Farmington,  64  Conn.  367,  30 
Atl.  138;  Gould,  Waters,  §  267;  Chadeayne 
V.  Robinson,  55  Conn.  345,  3  Am.  St.  Hep. 
55,  11  Atl.  572;  Qibbs  v.  Williams,  25  Kan. 
215,  37  Am.  Rep.  241 :  Morrison  v.  Bucks- 
port  &   B.   R.  Co.   67   Me.   353;   Shields   v 
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Anidt,  4  N.  J.  Eq.  234 ;  Sangainetti  v.  Pock, 
136  Cal.  466,  89  Am.  St.  Rep.  169,  69  Pac. 
98;  Singleton  v.  Atchison,  T.  &  S.  F.  R.  Co. 
67  Kan.  284,  72  Pac.  786;  Hagge  v.  Kansas 
City  Southern  R.  Co.  104  Fed.  391;  2  Farn- 
ham,  Waters,  §  457;  Hoard  v.  Des  Moines, 
62  Iowa,  326,  17  N.  W.  527;  American 
Plate  Glass  Co.  v.  Nicoson,  34  Ind.  App. 
643,  73  N.  E.  625;  Shelbyville  &  B.  Tump. 
Co.  V.  Green,  99  Ind.  205 ;  Taylor  v.  Fickas, 
64  Ind.  167,  31  Am.  Rep.  114. 

Plaintiff  was  entitled  to  no  damages  by 
reason  of  the  drying  up  of  his  well. 

Roath  V.  DriscoU,  20  Conn.  533,  52  Am. 
Dec.  352 ;  Brown  &  Bros.  v.  Illius,  25  Conn. 
583,  27  Conn.  84,  71  Am.  Dec.  49;  Gould, 
Waters,  §  280. 

Messrs.  WlUtam  B.  Stoddard  and 
Grove  J.  Tattle,  for  appellee: 

The  fact  that  defendant  obtained,  either 
by  deed  or  condemnation  proceedings,  our 
land,  does  not  entitle  it  to  appropriate  for 
its  own  use  our  water  rights. 

Tucker  v.  Jewett,  11  Conn.  312;  Piatt 
Bros.  &  Co.  V.  Waterbury,  80  Conn.  182, 
125  Am.  St.  Rep.  Ill,  67  Atl.  508;  Water 
Comrs.  V.  Perry,  69  Conn.  462,  37  Atl.  1059; 
Foot  V.  New  Haven  &  N.  Co.  23  Conn.  229; 
Keifer  v.  Bridgeport,  68  Conn.  412,  36  Atl. 
801 ;  Townsend  Sav.  Bank  v.  Todd,  47  Conn. 
190. 

The  swale  on  the  land  conveyed  to  defend- 
ant, although  not  a  continuous  flowing 
stream,  is  a  water  course. 

Gillett  V.  Johnson,  30  Conn.  180;  Cham- 
berlain V.  Hemingway,  63  Conn.  5,  22  L.RA.. 
45,  38  Am.  St.  Rep.  330,  27  Atl.  239;  Tor- 
rington  v.  Messenger,  74  Conn.  324,  50  Atl. 
873;  3  Farnham,  Waters,  pp.  2558,-2559; 
Byrne  v.  Minneapolis  k  St.  L.  R.  Co.  38 
Minn.  212,  8  Am.  St.  Rep.  668,  36  N.  W. 
339;  Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25 
L.R.A.  527,  62  Fed.  129;  Macomber  v.  God- 
frey, 108  Mass.  219,  11  Am.  Rep.  349; 
Stanchfleld  v.  Newton,  142  Mass.  110,  7 
N.  E.  703;  Spelman  v.  Portage,  41  Wis. 
144;  Wharton  v.  Stevens,  84  Iowa,  307, 
15  L.R.A.  630,  35  Am.  St.  Rep.  296,  50  N. 
W.  562. 

Prentice,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  asked  for  a  direction  of  a 
verdict  in  its  favor,  urging  that  all  the  dam- 
age which  the  plaintiff  had  shown  was  dauv- 
num  absque  injuria.  The  court  instructed 
the  jury  that  upon  the  evidence,  substan- 
tially undisputed,  disclosing  the  acts 
and  conduct  of  the  defendant  from  which 
this  damage  had  resulted,  it  was  legally 
liable  to  compensate  the  plaintiff  therefor, 
and  that  the  only  question  for  it  to  deter- 
mine was  the  amount  of  that  compensation. 
The  plaintiff,  as  a  lower-landed  proprietor, 
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charges  that  the  defendant,  as  an  adjoining 
proprietor,  invaded  his  rights  by  a  construc- 
tion upon  its  land  which,  to  his  damage  as 
a  lower  proprietor,  diverted  or  interfered 
with  the  natural  flow  of  the  flood  water  of 
a  water  course  which,  under  freshet  con- 
ditions, was  accustomed  to  flow  in  a  broad 
expanse  over  his  lowland  meadow  to  its 
great  enrichment.  The  plaintiff  contends 
that  he  was  entitled  to  the  natural  flow  of 
this  overflowing  water  as  being  that  of  a 
water  course.  The  defendant  contends  that 
it  could,  without  legal  responsibility  to  a 
lower  proprietor,  do  upon  its  land  what  it 
pleased  in  the  matter  of  appropriating  or 
diminishing  the  flow  or  changing  the  course 
of  the  flow  of  this  water  as  being  surface 
water. 

We  have  in  two  or  three  former  cases  had 
occasion  to  note  the  characteristics  of  water 
courses,  and  in  each  instance  the  same  tests 
have  been  applied.  Gillett  v.  Johnson,  30 
Conn.  180,  183 ;  Chamberlain  v.  Hemingway, 
63  Conn.  1,  5,  22  L.R.A.  45,  38  Am.  St.  Rep. 
330,  27  Atl.  239;  Torrington  v.  Messenger, 
74  Conn.  321,  325,  50  Atl.  873.  In  the  sec- 
ond of  these  cases  careful  attention  was 
given  to  their  definition  and  statement  of 
their  distinguishing  characteristics.  "A 
water  course,"  it  was  said,  ''consists  of  bed, 
banks,  and  water.  Yet  the  water  need  not 
flow  continually;  there  are  many  water 
courses  which  are  sometimes  dry.  To  main- 
tain the  right  to  a  water  course,  it  must  be 
made  to  appear  that  the  water  usually  flows 
in  a  certain  direction,  and  by  a  regular 
channel,  with  banks  and  sides."  And  again 
it  was  said:  "A  water  course  is  a  stream 
of  water  usually  flowing  in  a  definite  chan- 
nel, having  a  bed  and  sides  or  banks,  and 
usually  discharging  itself  into  some  other 
stream  or  bodv  of  water."    63  Conn.  5. 

It  is  not,  however,  essential  to  the  exist- 
ence of  a  water  course  that  at  all  points  in 
its  course  the  bed  or  channel  show  a  worn 
surface  or  even  broken  turf,  or  the  banks  or 
sides  form  prominent  landmarks.  Gillett  v. 
Johnson,  30  Conn.  180,  183.  These  defini- 
tions necessarily  imply,  what  is  more  direct- 
ly stated  in  others,  that  it  is  a  distinguish- 
ing mark  of  a  water  course  that  there  be  "a 
supply  which  is  permanent  in  the  sense  that 
similar  conditions  will  always  produce  a 
flow  of  water,  and  that  the  conditions  recur 
with  some  degree  of  regularity,  so  that  they 
establish  and  maintain,  for  considerable 
periods  of  time,  a  running  stream."  Farn- 
ham, Waters,  §  457. 

"Surface  water"  is  a  term  which  has  been 
defined  or  used  variously.  A  few  of  the  defi- 
nitions embody  statements  which  would  im- 
ply that  it  is  a  term  appropriate  to  be  ap- 
plied to  all  fresh  water  upon  the  surface  of 
the  earth,  not  ponded,  which  is  not  that  of 
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a  water  course.  Other  authorities,  while 
giving  a  definition  which  affords  no  logical 
foundation  for  such  a  hroad  use  of  the  term, 
act  upon  the  assumption  that  all  nonponded 
fresh  water  is  either  surface  or  stream  wa- 
ter. The  1>etter  and  more  generally  stated 
definitions,  and  those  which  permit  a  con- 
sistent application  productive  of  just  re- 
sults, confine  surface  water  within  more  def- 
inite limits. 

For  instance.  Am.  &  Eng.  Enc.  of  Law, 
vol.  30,  p.  828,  says:  "Surface  water  may 
be  defined  as  waters  on  the  surface  of  the 
ground  which  are  of  a  casual  or  vagrant 
character,  following  no  definite  course,  and 
having  no  substantial  or  permanent  exist- 
ence, and  which  are  lost  by  being  diffused 
over  the  surface  of  the  ground,  through  per- 
colation into  the  soil  and  by  evaporation.'' 
Famham  treats  it  as  water  appearing  upon 
the  surface  of  the  ground  in  a  diffused  state, 
with  no  permanent  source  of  supply  or  regu- 
lar course,  and  then  disappearing  by  per- 
colation or  evaporation.  §  878.  Water  is 
surface  water  while  it  is  oozing  through  the 
soil  or  diffusing  and  squandering  itself  over 
the  surface,  following  no  defined  course. 
Schaefer  v.  Marthaler,  34  Minn.  487,  57  Am. 
Rep.  73,  26  N.  W.  726.  These  definitions 
are  doubtless  open  to  criticism,  as  where  the 
means  of  disappearance  are  limited  to  per- 
colation and  evaporation,  and  natural  drain- 
age into  water  courses  is  ignored.  But  they 
serve  to  indicate  that  water  moving  in  vol- 
ume, whose  source  is  a  stream,  is  excluded, 
and  that  conditions  presenting  the  general 
appearance  upon  the  surface  of  the  earth 
of  those  created  by  rain  or  snowfall  are 
those  intended  to  be  embraced.  There  are 
cases  which  appear  to  limit  the  term  to  wa- 
ter which  had  its  immediate  source  in  rains 
or  melting  snow.  Crawford  v.  Rambo,  44 
Ohio  St.  287,  7  N.  E.  429.  Others  have  prop- 
erly included,  as  possible  sources  of  surface 
water,  springs  upon  or  underneath  the 
ground.  Grand  Junction  Canal  Co.  v.  Shu- 
gar,  L.  R.  6  Ch.  483,  486,  24  L.  T.  N.  S.  402, 
19  Week.  Rep.  669 ;  Gray  v.  McWilliams,  98 
Cal.  167,  21  L.R.A.  693,  35  Am.  St.  Rep.  163, 
32  Pac.  976. 

A  considerable  number  of  our  cases  have 
dealt  with  surface  water.  In  no  one  of 
them,  however,  was  an  attempt  made,  and 
perhaps  wisely,  to  formulate  a  comprehen- 
sive definition.  But  in  all  of  them,  the 
source  was  rain  or  snowfall  or  springs.  In 
nearly  every  one  the  condition  was  one 
which  grew  out  of  the  natural  drainage  of 
fallen  moisture.  As  to  the  form  which  the 
water  assumed  upon  the  surface  of  the 
ground,  it  was  not  in  any  case  water  col- 
lected or  fiowing  in  mass,  but  always  water 
scattered  and  diffused  over  the  earth  as  con- 
ditions of  the  weather  and  the  conforma- 
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tion  and  character  of  the  ground  dictated, 
and  standing  still  or  moving  aimlessly  a- 
long  until  it  should  become  dissipated  by 
percolation  or  evaporation,  or  lost  in  the 
current  of  a  stream.  Adams  v.  Walker,  34 
Conn.  466,  91  Am.  Dec.  742;  Grant  v.  Allen, 
41  Conn.  156;  Chadeayne  v.  Robinson,  55 
Conn.  346,  3  Am.  St.  Rep.  55,  11  Atl.  692; 
Smith  V.  King,  61  Conn.  511,  23  Atl.  923; 
Byrne  v.  Farmington,  64  Conn.  374,  30  Atl. 
138;  Stein  v.  Coleman,  73  Conn.  624,  48  Atl. 
206;  Goldman  v.  New*  York,  N.  H.  &  H.  R. 
Co.  83  Conn.  59,  75  Atl.  148.  A  study  of 
these  cases  is  convincing  that  the  accepted 
conception  of  surface  water  in  this  jurisdic- 
tion is  one  which  is  not  sufficiently  com- 
prehensive to  embrace  fiood  water  escaped 
from  channels  in  large  volume  and  flowing 
in  masses  to  its  destination  in  some  larger 
and  more  permanent  body. 

Looking  at  the  various  phases  which  the 
freshet  overflow  of  streams  may  assume,  it 
is  apparent  that  it  may  present  the  unmis- 
takable indicia  of  either  a  water  course  or 
of  surface  water.  The  water  which  has 
overleaped  the  banks,  confining  the  normal 
flow  of  the  stream,  may  still  go  on  its  way 
in  a  well-defined  channel.  Its  line  of  move- 
ment may  present  all  of  the  recognized  in- 
dications of  a  water  course.  The  bed,  banks, 
and  flow  may  be  there,  so  that  the  water 
clearly  deserves  to  be  regarded  as  cither  a 
part  of  the  stream  from  whose  main  course 
it  was  turned  aside,  or,  at  least,  an  inde- 
pendent stream.  On  the  other  hand,  the  es- 
caped water  may  have  become  so  scattered 
and  diffused  over  the  adjoining  territory 
and  there  taken  on  such  a  character  as  to 
present  all  the  recognized  characteristics  of 
surface  water.  It  is  equally  evident  that 
this  overflow  may  appear  under  such  con- 
ditions that  the  requisites  of  a  water  course, 
according  to  our  definition,  are  not  present, 
and  at  the  same  time  the  characteristics  of 
surface  water,  according  to  our  accepted  no- 
tions, are  not  discoverable. 

We  are  thus  presented  with  the  important 
practical  question  as  to  whether  we  shall 
change  our  definitions  so  that  the  limits  of 
the  fields  of  the  two  classes  shall  be  brought 
together,  and  the  two  be  made  comprehen- 
sive enough  to  include  all  nonponded  fresh 
water,  or  shall  recognize  a  third  class  be- 
tween the  two,  to  be  dealt  with  independent- 
ly, and  with  a  sole  regard  for  the  conditions 
it  may  present.  In  substantially  all,  if  not 
all,  jurisdictions  where  there  has  been  occa- 
sion to  deal  with  conditions  arising  from 
flood  water,  the  courts  have  felt  under  the 
necessity  of  finding  a  place  for  it,  in  one  or 
the  other  of  the  two  classes  referred  to,  by 
some  sort  of  expedient  and  at  whatever  cost 
of  inconsistency.  The  result  has  been  a 
most  perplexing  medley  of  decisions  which 
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refuse  to  yield  a  satisfactory  working  rule. 
In  some  cases  Hood  water  has  been  made  to 
.  masquerade  as  surface  water ;  in  more  as  a 
water  course.  The  great  struggle  has  been 
to  so  classify  it  that  justice  to  the  rights  of 
parties  under  the  given  conditions  might  be 
done.  When  the  classification  has  once  been 
thus  established,  the  difficulty  has  arisen 
that  it  fails,  under  another  set  of  conditions, 
to  lead  to  results  consonant  with  justice,  if 
accepted  principles  applicable  to  the  class 
where  the  new  conditions  find  themselves 
placed  are  observed.  Then  has  come  the  ne- 
cessity for  legal  gymnastics,  if  palpably 
right  results  were  to  be  attained.  A  good 
illustration  is  furnished  by  certain  English 
cases.  They  have  held  that  there  was  no 
good  basis  for  distinction  between  the  or- 
dinary water  of  a  stream  and  flood  water. 
Menzies  v.  Breadalbone,  3  Bligh,  N.  R.  414; 
Rex  y.  Trafford,  1  Barn.  &.  Ad.  874,  9  L.  J. 
Mag.  Cas.  66.  And  yet  in  the  latter  case, 
on  appeal,  the  court  did  not  hesitate  to  say 
tliat  a  landowner  might'  raise  the  banks  of 
a  stream  so  that  its  waters  might  not  es- 
cape as  it  had  been  accustomed  to  do.  Traf- 
ford v.  Rex,  8  Bing.  204. 

Famham,  in  his  work,  §§  876  et  seq.,  pre- 
sents very  fully  the  unsatisfactory  and  in- 
volved condition  of  the  law  which  has  re- 
sulted from  a  failure  on  the  part  of  the 
courts  to  treat  flood  water,  not  bearing  the 
indicia  of  either  surface  water  or  a  water 
course,  as  a  thing  deserving  independent 
class ifl cation,  and  the  application  to  it  of 
legal  principles  appropriate  to  the  situa- 
tions it  may  present,  and  not  forced  upon  it 
by  an  association  in  a  class  with  other 
things  with  which  it  may  not  be  at  all 
points  allied.  The  note  in  25  L.R.A.  527, 
5.30,  emphasizes  the  awkwardness  of  the 
prevailing  legal  situation  upon  this  subject, 
and  both  the  annotator  and  Famham  unite 
in  the  suggestion  that  the  only  safe  course 
is  to  treat  flood  water  as  forming  a  class 
by  itself.    Farnham,  Waters,  §  879. 

The  wisdom  of  this  suggestion  appears 
to  us  to  be  manifest.  Fortunately  we  not 
only  are  in  a  position  to  adopt  it  without 
running  counter  to  former  decisions,  but 
also  could  not  choose  the  only  alternative 
course  without  revising  established  defini- 
tions and  accepted  conceptions.  This  latter 
we  deem  it  unwise  to  undertake. 

The  questions  which  have  arisen,  where 
flood  water  conditions  were  involved,  have 
usually  grown  out  of  the  raising  of  the 
hank  of  the  stream  to  prevent  overflow,  or 
the  obstruction  or  diversion  of  the  flood 
flow  whereby  it  was  cast  back  or  thrown 
over  upon  the  land  of  another  proprietor  in 
accumulated  or  accelerated  volume  to  his 
rlamsfre.  The  rights  of  parties  in  such  cases 
are  not  hard  to  And,  and  would  not  be  difli- 
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cult  of  definition,  as  applied  to  flood  water 
alone.  We  have  here,  however,  a  very  dif- 
ferent question.  It  involves  the  right  of  a 
lower  proprietor  to  have  the  natural  flood 
flow  continued  to  his  land  for  the  beneflt 
which  will  be  derived  from  it.  This  general 
subject  is  one  which  might  be  presented  in 
various  aspects.  We  have  no  occasion  to 
attempt  to  anticipate  all  of  them  and  form- 
ulate a  rule  applicable  thereto.  The  case 
presents  a  comparatively  simple  situation, 
and  we  may  well  confine  our  attention  to 
that. 

The  evidence  discloses  that  the  defend- 
ant, the  upper  proprietor,  has  hot  attempted 
to  appropriate  the  flood  water  reaching  its 
land  in  the  improvement  or  enjoyment  of 
such  land,  or  to  interfere  with  or  affect  the 
flow  of  the  water  for  any  purpose  connected 
with  that  land.  The  embankment,  in  so  far 
as  appears  or  can  be  imagined,  neither 
serves,  nor  was  intended  to  serve,  any  use- 
ful purpose.  The  conduit,  as  it  was  when 
the  damage  occurred  for  which  recovery 
was  permitted,  was  equally  useless  for 
any  present  purpose,  except  as  it  may 
have  carried  surface  or  flood  water  in- 
to the  defendant's  reservoir  some  dis- 
tance away,  and  there  made  it  avail- 
able for  sale.  Whatever  prospective  pur- 
pose it  had  was,  in  connection  with  the 
defendant's  business,  carried  on  elsewhere, 
and  the  embankment  was  created  as  an  inci- 
dent of  the  conduit's  construction.  We  thus 
have  a  situation  in  which  the  plaintiff  was 
damaged  in  his  property  by  an  act  of  the 
defendant  in  interfering  with  the  natural 
flow  of  the  flood  water,  which  had  no  justi- 
fication in  the  improvement,  use,  enjoyment, 
or  protection  of  its  land.  Damage  done  un- 
der such  circumstance  cannot,  with  due  re- 
gard for  property  rights,  be  regarded  as  ab- 
sque injuria. 

The  defendant  complains  of  the  action  of 
the  court  in  submitting  to  tiie  consideration 
of  the  jury  the  extent  of  the  damage  done  to 
the  plaintiff's  well,  and  in  permitting  a  re- 
covery therefor.  The  evidence  upon  this 
subject  discloses  no  reasonable  foundation 
for  a  finding  of  damage  of  that  character 
suffered,  and  the  plaintiff's  claim  in  that  re- 
gard should  have  been  withdrawn  from  the 
jury's  consideration.  The  evidence,  however, 
was  of  such  a  character  that  it  is  impossible 
to  conceive  that  harm  was  done  by  the 
course  pursued.  The  defendant  also  com- 
plains of  the  refusal  of  the  court  to  charge 
as  requested,  that  the  plaintiff  was  estopped 
from  asserting  his  present  claim  for  com^ 
pensation  by  reason  of  his  deed  in  1896, 
without  reservation,  except  of  a  right  of 
way,  of  the  100-foot  strip  in  which  the  con- 
duit lies,  the  circumstances  under  which 
that  deed  was  given,  the  later  conveyance  of 
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adjoining  land,  also  without  reservation, 
and  the  knowledge  the  plaintiff  had  of  the 
defendant's  purpose  in  acquiring  the  land 
and  of  its  intended  use.  The  condemnation 
proceedings  were  hegun  for  the  expressed 
purpose  of  building  across  the  strip  sought 
to  be  acquired  one  or  more  conduits  or 
canals  for  the  conveyance  of  water,  and  the 
land  was  described  in  the  condemnation  pro- 
ceedings and  deed  as  extending  50  feet  on 
each  side  of  a  proposed  tunnel  and  canal  to 
connect  Farm  river  with  Lake  Saltonstall. 
This,  as  far  as  appears,  was  the  extent  of 
the  plaintiff's  knowledge  of  the  intended  use. 
He  had  no  reason  to  anticipate  the  erection 
of  the  embankment,  which  was  the  real 
cause  of  the  conditions  complained  of.  He 
was  justified  in  anticipating  that  a  connec- 
tion would  be  made  with  the  river.  It  is 
obvious  that  neither  the  present  covered  con- 
duit without  the  embankment,  nor  an  open 
canal  connected  with  the  river,  would  have 
produced  the  results  of  which  the  plaintiff 
complains.  In  either  case  the  flood  water 
would  have  swept  over  the  defendant's  land 
on  its  way  to  the  plaintiff's,  in  substantial- 
ly undiminished  quantity  and  unchanged 
conditions. 

An  express  reservation  of  an  easement 
of  accustomed  flow  was  not  necessary  to  pre- 
serve to  the  plaintiff,  as  adjoining  proprie- 
tor, the  rights  incident  to  his  ownership  of 
the  land  he  retained  and  appurtenant  there- 
to. 

The  defendant's  remaining  contention  is 
that  the  court  erred  in  permitting  recovery 
upon  the  complaint  for  the  years  1908,  1900, 
and  1911,  for  which  period  alone  recovery 
was  allowed.  The  complaint  is  by  no  means 
an  ideal  one,  as  directed  to  a  recovery  ex- 
tending back  to  the  year  1908,  when  the 
conduit  and  embankment  were  constructed. 
Its  fault  in  this  respect,  however,  is  uncer- 
tainty rather  than  insufiiciency.  The  date 
alleged  might  be  misleading,  but  it  was  an 
immaterial  averment,  and  the  defendant 
was  not  justified  in  taking  it  literally.  The 
story  of  the  defendant's  claimed  wrongful 
acts  is  so  told,  and  the  order  of  events  so 
given,  as  to  leave  some  uncertainty  as  to 
what  was  intended  to  be  comprehended. 
But  the  defendant's  acts,  during  the  years 
antedating  1911,  were  all  recited;  the  conse- 
quences which  followed  in  those  years  only 
were  set  out;  and  the  defendant  apparently 
had,  and  availed  himself  of,  a  full  opportu- 
nity to  meet  the  claim  which  the  court  sub- 
mitted to  the  jury.  We  can  discover  no 
prejudice  to  the  defendant's  rights  by  the 
course  pursued ;  neither  do  we  think  it  with- 
out warrant  in  the  allegations  made. 

There  is  no  error. 

The  other  Judges  concurred. 
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SOUTH    CAROLINA    SUPREBiB 
COURT. 

W.  L.  RAWL,  Appt., 

V. 

AMERICAN  CENTRAL  INSURANCE 
COMPANY,  Respt. 

(—  S.  C.  — ,  77   S.  E.   1013.) 

Insurance  —  cancelation  *  notice  to 
mortgagee. 

To  cancel  an  insurance  policy  payable  to 
a  mortgagee  as  his  interest  may  appear, 
notice  must  be  given  to  the  mortgagee, 
where  the  policy  provides  that  it  may  be 
canceled  by  giving  five  days'  notice  of  can- 
celation. 

(April  8,  1013.) 

APPEAL  by  plaintiff  from  the  order  of 
the  Conunon  Pleas  Circuit  Court  for 
Aiken  County  sustaining  a  demurrer  to  the 
complaint  in  an  action  on  a  fire  insurance 
policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Hendersons,  for  appellant: 
The  intent  of  the  parties  was  fully  to 
insure  Mr.  Rawl's  interest;  and  the  issuing 
of  a  policy,  for  a  valuable  consideration, 
for  that  speciflc  purpose,  operates,  under 
the  law  of  waiver  and  estoppel,  no  matter 
what  the  provisions  of  the  policy  itself 
are,  to  insure  Mr.  Rawl,  and  make  him  a 
contract  party  to  the  policy,  and  to  en- 
title him  to  Ave  days'  notice  of  such  can- 
celation. 

Graham  v.  American  F.  Ins.  Co.  48  S.  C. 
195,  59  Am.  St.  Rep.  707,  26  S.  E.  323; 
Montgomery  v.  Delaware  Ins.  Co.  67  S.  C. 
399,  45  S.  E.  1)34;  Pearlstine  v.  Phoenix 
Ins.  Co.  74  S.  C.  246,  54  S.  E.  372;  13  Am. 
k  Eng.  Enc.  Law,  165;  Phenix  Ins.  Co.  v. 
Hilliard,  59  Fla.  590,  138  Am.  St.  Rep. 
175,  52  So.  799;  Howard  F.  Ins.  Co.  v. 
Chase,  5  Wall.  509,  18  L.  ed.  524;  Dan- 
iels V.  Citizens'  Ins.  Co.  10  Biss.  116,  5 
Fed.  428. 
Messrs.  Davis  &  Croft,  for  respondent: 
A  mortgagee,  under  a  policy  on  the  prop- 
erty of  the  mortgagor,  is  not  a  party  to  th<! 
contract,  but  is  simply  a  payee  to  receive 
the  money  in  case  of  a  loss,  and  his  rights 
under  the  policy  depend  upon  the  rights 
of  the  mortgagor.    He  must  stand  or  fall. 

Jfote,^  Insurance:  Necessity  of  giv- 
ing mortgagee  notice  of  intention  to 
cancel  policy. 

As  to  effect  of  breach  of  policy  of  in- 
surance by  mortgagor  on  rights  of  mort- 
gagee, see  notes  to  Brecht  v.  Law  Union  & 
C.  Ins.  Co.  18  L.R.A.(N.S.)  197,  and  Bacot 
V.  Phenix  Ins.  Co.  25  L.R.A.(N.S.)   1226. 

The  few  decisions  upon  the  question  here 
considered   are  in   accord   with   the   result 
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not  on  his  own  rights,  but  on  the  rights 
or  forfeitures  of  the  mortgagor;  he  is  en- 
titled to  no  consideration  whatever  by 
reason  of  any  rights  of  his  own. 

Williamson  v.  Michigan  F.  ft  M.  Ins.  Co. 
86  Wis.  393,  30  Am.  St.  Rep.  906,  57  N. 
W.  46;  Brunswick  Sav.  Inst.  v.  Commercial 
Union  Ins.  Co.  68  Me.  313,  28  Am.  Rep. 
68;  Hale  v.  Mechanics'  Mut.  F.  Ins.  Co.  6 
Gray,  169,  66  Am.  Dec.  412;  Bates  y. 
Equitable  F.  &  M.  Ins.  Co.  10  Wall.  38, 
10  L.  ed.  884. 

In  the  absence  of  fraud,  the  policy  as  is- 
sued and  accepted  is  binding. 

Prince  v.  State  Mut.  L.  Ins.  Co.  77  S. 
C.  192,  57  S.  E.  766. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

In  this  action,  brought  on  a  fire  insur- 
ance policy,  the  circuit  court  sustained  a 
demurrer  to  the  complaint.  The  material 
facts  alleged  in  the  complaint,  which,  in 
considering  the  demurrer,  must  be  taken 
as  admitted,  are  as  follows:  The  defend- 
ant, on  July  1,  1011,  issued  an  insurance 
policy  to  J.  J.  JefTcoat  on  a  house  and 
sawmill  and  other  machinery.  The  plain- 
tiff held  a  mortgage  on  the  property,  and 
in  order  to  protect  him,  by  agreement  be- 
tween Jeffcoat,  the  plaintiff,  Rawl,  and 
the  agent  of  the  insurance  company,  these 
provisions  were  insetted  in  the  policy; 
"Loss,  if  any,  payable  to  Mr.  W.  L.  Rawl 
of  Batesburg,  8.  C.,  as  his  interest  may  ap- 


pear, subject  nevertheless  to  all  the  con- 
ditions of  this  policy."  The  policy  con- 
tains also  these  further  provisions:  "This 
policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured,  or  by  the  com- 
pany, by  giving  five  days'  notice  of  such 
cancelation;"  and  "if,  with  the  consent  of 
this  company,  an  interest  under  this  pol- 
icy should  exist  in  favor  of  a  mortgagee,  or 
any  person  or  corporation  having  an  inter- 
est in  the  subject  of  the  insurance  other 
than  the  interest  of  the  insured  as  described 
herein,  the  conditions  hereinbefore  con- 
tained shall  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  of  in- 
surance relating  to  such  interest  as  shall 
be  written  upon,  attached,  or  appended 
hereto." 

The  defendant,  on  20th  of  July,  1011, 
notified  Jeffcoat,  the  owner,  of  its  el^ection 
to  cancel  the  policy,  took  the  policy  up, 
and  paid  to  Jeffcoat  the  unearned  portion 
of  the  premium,  taking  his  cancelation  re- 
ceipt therefor.  No  notice  was  given  to 
Rawl  of  the  company's  election  to  caned, 
except  a  verbal  notice  on  28th  of  July, 
1011,  the  day  the  property  was  destroyed 
by   fire. 

The  main  question  involved  is  whether, 
under  the  terms  of  the  policy,  Rawl  was 
entitled  to  the  five  days'  notice  of  cancel- 
ation prescribed  by  the  policy.  There  can 
be  no  doubt  that  under  a  policy  like  this  a 
mortgagee  or  other  person  named  as  the 
payee,  as  his  interest  may  appear,  holds 


reached  in  Rawl  v.  Amerioan  Cent.  Ins. 
Co.,  in  which  it  was  held  that  the  insurer 
could  not  cancel  the  policy  without  first 
giving  five  days'  notice  to  the  mortgagee, 
where  it  was  made  payable  to  him  as  his 
interest  might  appear,  subject  to  certain 
conditions  providing  in  part  that  the  pol- 
icy might  be  canceled  "at  any  time  at  the 
request  of  the  insured,  or  the  company,  by 
giving  five  days'  notice  of  such  cancel- 
ation," and  further  stipulating  that  if, 
with  the  consent  of  the  company,  an  inter- 
est under  the  policy  should  exist  in  favor 
of  a  mortgagee,  the  conditions  of  the  pol- 
icy should  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  relating 
to  such  interest  as  should  be  written  upon. 

Thus  in  Lattan  v.  Royal  Ins.  Co.  45  N. 
J.  L.  453,  where  a  policy  made  payable  to 
mortgagees  provided  that  the  insurance 
might  be  terminated  by  the  insurer  at  its 
option  "on  giving  notice  to  that  effect,"  it 
was  held  that  the  policy  could  not  be  ef- 
fectually canceled  as  to  the  mortgagees 
without  giving  the  specified  notice.  And 
see  quotation  from  this  case  in  the  opinion 
in  Rawl  v.  American  Cent.  Ins.  Co. 

And  in  Adams  v.  Farmers'  Mut.  F.  Ins. 
Co.  116  Mo.  App.  21,  00  S.  W.  747,  where 
a  policy  which  was  payable  to  a  mortgagee 
as  his  interest  might  appear  provided  that 
the  insurer  reserved  the  right  to  cancel  the 
45  L.R.A.{N.S.) 


policy,  but  it  was  provided  that  "in  such 
case  it  should  continue  in  force  for  the 
benefit  of  the  mortgagee  for  ten  days  after 
notice  to  the  mortgagee  of  such  cancela- 
tion," it  was  held  that  an  attempted  can- 
celation of  the  policy  by  the  insurer  without 
notice  thereof  to  the  mortgagee  was  nuga- 
tory as  to  him.  And  there  is  a  dictum  to 
the  same  effect  in  Provident  Sav.  Life 
Assur.  Soc.  V.  Georgia  Industrial  Co.  124 
Ga.  300,  62  S.  E.  280. 

In  East  Texas  F.  Ins.  Co.  v.  Flippen,  4 
Tex.  Civ.  App.  576,  23  S.  W.  550,  it  does 
not  appear  whether  certain  policies  which 
are  payable  to  mortgagees  as  their  interest 
might  appear  provided  for  a  cancelation 
at  the  option  of  the  insurer,  but  it  was 
held  that,  at  all  events,  the  latter  had  no 
authority  to  cancel  them  without  notice  to 
the   mortgagees. 

It  has  been  held  that  the  contracts  be- 
tween the  insurer  and  the  mortgagor,  and 
between  the  insurer  and  mortgagee,  are 
separate,  and  that,  as  between  the  mort- 
gagor and  an  insurer  which  had  issued  a 
policy  in  place  of  one  attempted  to  be 
canceled,  the  latter  could  not  set  up  the 
invalidity  of  the  cancelation  of  the  former 
policy  because  of  a  failure  to  notify  the 
mortgagee  thereof.  Shawnee  F.  Ins.  Co. 
V.  Bavha,  8  Kan.  App.  160,  55  Pac.  474. 
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his  protection  under  the  policy  subject 
to  having  it  defeated  by  any  act  or  omis- 
sion of  the  assured  which,  under  the  pol- 
icy, produces  a  forfeiture.  Under  such  a 
policy  it  is  the  owner's,  not  the  mortgagee's, 
interest  that  is  insured,  and  the  mortgagee 
must  stand  or  fall  on  the  performance  or 
breach  by  the  owner  of  his  contract.  Bates 
«.  Kquitable  F.  &  M.  Ins.  Co.  10  Wall.  33, 
19  L.  ed.  882;  Brunswick  Sav.  Inst.  v. 
Commercial  Union  Ins.  Co.  68  Me.  313,  28 
Am.  Rep.  66;  Ermentrout  v.  American  F. 
Ins.  Co.  60  Minn.  418,  62  N.  W.  643;  Scania 
Ins.  Co.  y.  Johnson,  22  Colo.  476,  46  Pac. 
431;  Delaware  Ins.  Co.  y.  Greer,  61  L.R.A. 
137,  67  C.  C.  A.  188,  120  Fed.  916;  Vancou- 
yer  Nat.  Bank  y.  Law  Union  &  C.  Ins.  Co. 
(C.  C.)  163  Fed.  440.  But  the  question 
here  is  not  as  to  the  result  to  the  mortgagee 
of  an  act  or  omission  of  the  assured  produ- 
cing a  forfeiture  of  the  policy,  but  what, 
under  a  reasonable  construction  of  the 
terms  of  the  policy,  did  the.  insurer  under- 
take to  do  as  a  condition  of  its  right  to 
cancel?  While  the  insurance  company  does 
not  undertake  to  insure  the  mortgagee's 
interest,  it  places  his  name  in  the  contract 
as  one  of  the  parties  in  interest;  and  it 
usually  does  so  with  full  knowledge  that 
it  is  of  the  utmost  importance  to  the  mort- 
gagee, that  he  should  have  notice  of  the 
cancelation  of  the  policy,  so  that  he  may 
either  obtain  other  insurance  or  insist 
on  payment  of  his  debt.  In  the  face  of 
these  conditions,  it  stipulates  in  general 
terms  that  it  may  cancel  the  policy  ''by 
giving  five  days'  notice  of  such  cancela- 
tion." Elsewhere  in  the  policy,  in  almost 
all  instances,  the  duties  imposed  are  men- 
tioned as  duties  imposed  on  the  insured; 
but  the  burden  placed  on  itself  to  give  no- 
tice of  cancelation  is  not  expressly  limited 
to  the  insured. 

Is  it  not  reasonable  to  construe  the  stipu- 
lation as  meaning  that  notice  shall  be 
given  to  all  persons  who  are,  by  the  terms 
of  the  policy,  interested  in  maintaining 
it  in  force?  Such  a  construction  seems 
all  the  more  fair  and  just  when  it  is  con- 
sidered that  the  policy  is  written  by  the 
company,  and  for  that  reason  the  language 
is  to  be  construed  most  strongly  against 
it.  If  the  meaning  is  doubtful,  or  the  lan- 
guage is  calculated  to  mislead,  the  courts 
will  adopt  the  meaning  most  favorable 
to  the  maintaining  of  the  liability.  Sam- 
ple y.  London  &  L.  F.  Ins.  Co.  46  S.  C. 
491,  47  L.R.A.  696,  67  Am.  St.  Rep.  701, 
24  S..  E.  334;  Edgefield  Mfg.  Co.  v.  Mary- 
land Casualty  Co'.  78  S.  C.  73,  58  S.  E. 
969;  Royal  Ins.  Co.  v.  Mkrtin,  192  U.  S. 
149,  48  L.  ed.  885,  24  Sup.  Ct.  Rep.  247. 

In  Lattan  v.  Royal  Ins.  Co.  45  N.  J. 
L.  453,  the  precise  point  was  involved,  and 
45  L.R.A./NS.) 


it  was  held  that  the  mortgagees  were  en- 
titled, under  the  terms  of  the  policy,  to 
notice  of  cancelation.  In  that  case  the 
court  said:  "A  mortgagee  under  such  a 
policy  takes  the  contract  of  insurance  sub- 
ject to  the  conditions  of  the  policy,  and 
under  the  liability  to  have  his  rights  de- 
feated by  a  breach  of  the  conditions  of  in- 
surance by  the  assured;  but  nevertheless 
he  takes  under  a  contract  with  the  insurer 
to  pay  him  according  to  the  terms  of  the 
policy.  State  Ins.  Co.  v.  Maackens,  38  N. 
J.  L.  664.  The  contract  with  the  mort< 
gagee  is  for  insurance  for  the  full  term 
for  which  the  policy  is  issued.  The  condi- 
tion in  question  does  not  specify  to  whom 
notice  shall  be  given,  and  on  the  plainest 
principles  of  justice  the  insurer,  under 
such  a  stipulation,  cannot  terminate  the 
contract  of  insurance  by  withdrawing  it 
before  the  expiration  of  the  term  specified 
in  the  contract  without  notice  to  the 
mortgagee.  So  far  as  the  interest  of  the 
mortgagee  is  concerned,  cancelation  of  the 
policy  without  notice  to  him  would  be  un- 
availing." 

We  conclude  that  the  plaintiff  was  en- 
titled to  five  days'  notice  of  cancelation 
under  the  allegations  of  the  complaint, 
and  that  the  demurrer  should  have  been 
overruled. 

Reversed. 

Gary,  Ch.  J.,  and  Hydrlck,  Watts,  and 
Fraser,  JJ.,  concur. 


ILLINOIS  SUPREME  COURT. 

UNION  TRUST   &   SAVINGS   BANK   OF 
EAST  ST.  LOUIS  as  Trustee,  et  al., 

V. 

KINLOCH  LONG  DISTANCE  TELE- 
PHONE OF  MISSOURI  et  al.,  Appts, 

(258  111.  202,  101  N.  E.  535.) 

Monopoly  ^  exclnsive  contract  for  long 
distance  telephone  business. 

A  contract  between  a  local  and  long  dis- 
tance telephone  company  for  exclusive  inter- 
change of  long  distance  business  to  and  be- 
tween the  place  where  the  local  company 
operates  is  void  as  against  public  policy. 

(April  10,  1913.) 

Note,  —  Validity  of  contracts  between 
telephone  companies  for  eacelusive 
connection. 

This  is  the  subject  of  a  note  in  36  L.R.A. 
(N.S.)  124,  to  which  this  note  is  supple- 
mental. 

Oenerally,   as  to  the  duty  of  telephone 
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A  PPEAL  by  defendants  from  a  decree  of 
LB.  the  Appellate  Court,  Fourth  District, 
affirming  a  decree  of  the  Circuit  Court  for 
Fayette  County  in  complainants*  favor  in 
a  proceeding  to  foreclose  a  deed  of  trust 
on  the  property  of  a -telephone  company,  in 
which  complainants  sought  to  annul  a 
contract  for  interchange  of  business  with 
another   company.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Reynolds  &  Harlan  and  Pat- 
ton  &  Patton,  for  appellants: 

The  contract  in  question  docs  not  con- 
travene any  principle  of  common  or  stat- 
ute law  of  the  state  of  Illinois. 

Home  Teleph.  Co.  v.  Sarcoxie  Light  & 
Teleph.  Co.  236  Mo.  114,  36  L.R.A.(N.S.) 
124,  139  S.  W.  108;  Home  Teleph.  Co.  v. 
Granby  &  N.  Teleph.  Co.  147  Mo.  App. 
216,  126  S.  W.  773;  United  States  Teleph. 


Co.  V.  Middlepoint  Home  Teleph.  Co.  19 
Ohio  Dec.  202;  United  States  Teleph.  Co. 
V.  Delphos  Home  Teleph.  Co.  19  Ohio  Dec. 
193;  Home  Teleph.  Co.  v.  North  Manchester 
Teleph.  Co.  47  Ind.  App.  411,  92  N.  E.  558, 
93  N.  E.  234;  Home  Teleph.  Co.  v.  Peo- 
ple's Teleph.  &  Teleg.  Co.  125  Tenn.  270, 
43  L.R.A.(N.S.)  560,  141  8.  W.  845;  Peo- 
ple's Teleph.  A.  Teleg.  Co.  v.  East  Tennessee 
Teleph.  Co.  43  C.  C.  A.  185,  103  Fed.  212; 
People  ex  rel.  Postal  Teleg.  Cable  Co.  v. 
Hudson  River  Teleph.  Co.  19  Abb.  N.  C. 
479;  Crouch  v.  Arnett,  71  Kan.  49,  79  Pac. 
1086;  Western  U.  Teleg.  Co.  v.  Way,  83 
Ala.  542,  4  So.  844;  Burroughs  v.  Norwich 
W.  R.  Co.  100  Mass.  27,  1  Am.  Rep.  78; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N. 
O.  R.  Co.  110  U.  S.  667,  28  L.  ed.  291,  4 
Sup.  Ct.  Rep.  185;  Louisville  &  N.  R.  Co. 
V.  West  Coast  Naval  Stores  Co.  198  U.  S. 


companies  to  make  physical  connection,  see 
note  in  43  L.R.A.(N.S.)   550. 

Contracts  between  telephone  companies  to 
give  exclusive  connection  are  not  necessarily 
invalid  as  a  violation  of  public  policy  be- 
cause tending  to  create  a  monopoly,  al- 
though this  restriction  may  render  such  a 
contract  prima  facie  invalid.  This  pre- 
sumption, however,  may  be  overcome  by  es- 
tablishing the  reasonableness  of  the  re- 
striction in  view  of  all  the  circumstances, 
and  its  beneficial,  rather  than  harmful, 
character  so  far  as  concerns  the  public  at 
large.  The  cases  are  not  in  entire  harmony 
upon  the  question  of  when  such  a  restric- 
.  tion  is  reasonable  and  incidental  to  the  gen- 
eral purpose  of  competition,  rather  than 
primarily  to  create  a  monopoly. 

These  contracts  possess  sufficient  indi- 
vidual characteristics  to  render  decisions  on 
contracts  for  exclusive  service  between  other 
public  corporations  generally  inapplicable. 
As  shown  in  the  note  in  36  L.R.A.(N.S.) 
124,  the  courts  of  last  resort  of  Missouri 
and  Mississippi  sustain  the  validity  of  these 
contracts,  as  also  does  the  Indiana  appeal 
court  and  the  nisi  prius  court  of  Ohio,  while 
the  validity  of  such  a  contract  is  denied  by 
a  Federal  circuit  court.  Union  Trust  & 
Sav.  Bank  v.  KiNrx)CH  Long  Distance 
Teleph.  Co.  is  in  line  with  the  Federal 
decision.  The  Federal  decision  has  since 
been  affirmed  by  the  circuit  court  of  ap- 
peals in  United* States  Teleph.  Co.  v.  Cen- 
tral U.  Teleph.  Co.  202  Fed.  66.  The  Ohio 
N.  P.  decision  was  affirmed  by  the  circuit 
court  in  United  States  Teleph.  Co.  v.  Mid- 
dlepoint Home  Teleph.  Co.  32  Ohio  C.  C. 
18,  which  was  affirmed  without  opinion  in 
86  Ohio  St.  319,  99  N.  E.  1129.  The  con- 
tract involved  in  the  case  in  the  Ohio  courts 
was  the  same  one  that  was  involved  in  the 
Federal  courts.  The  validity  of  the  con- 
tract was  sustained  in  the  state  court  on 
the  ground  that  it  was  not  violative  of  pub- 
lic policy.  The  court  said  that,  in  the  con- 
sideration of  the  principles  of  public  policy 
as  affecting  the  validity  of  contracts,  the 
courts  did  not  proceed  upon  abstract  theory, 
4o  L.R.A.(N.S.) 


nor  allow  themselves  to  be  controlled  by  a 
narrow  view  of  the  terms  employed  to  viti- 
ate a  contract.  In  such  a  case  the  public 
welfare  in  a  practical  sense  must  be  in- 
juriously affected,  either  in  fact  or  in  logical 
and  natural  tendency.  Hence,  the  provi- 
sions of  the  contract  between  the  telephone 
companies  must  be  considered  in  the  light 
of  surrounding  facts,  its  real  scope,  pur- 
pose, and  logical  tendency  as  affecting  the 
public  interest.  The  conclusion  is  reached 
that,  in  view  of  the  existing  situation,  the 
contract  in  question,  at  the  time  of  its 
execution,  was  not  only  beneficial  to  the 
contracting  parties,  but  conducive  to  the 
public  interest,  since  it  gave  to  each  com- 
pany a  needed  service  and  a  mutual  ex- 
change of  business,  and,  as  applied  to  ex- 
isting conditions,  it  did  not  tend  to  stifle 
or  suppress  competition.  On  the  contrary, 
from  a  practical  and  business  standpoint, 
competition  was  thereby  promoted  and  made 
more  effective.  Any  other  view,  said  the 
court,  "sacrifices  substance  to  mere  shadow, 
and  practical  judgment  to  abstract  theory." 
The  Federal  circuit  court  of  appeals  re- 
fused to  follow  the  Ohio  decision,  on  the 
ground  that  only  five  of  the  judges  of  the 
supreme  court  sat  to  hear  the  action,  and 
a  decree  of  the  circuit  court  was  affirmed 
without  opinion  by  a  vote  of  three  to  two, 
and  it  is  said  to  be  the  fixed  rule  of  the 
supreme  court  of  Ohio  that  the  law  as  set- 
tled by  the  decision  is  to  be  found  only  in 
the  syllabus.  The  court  therefore  inter- 
preted the  action  of  the  supreme  court  of 
Ohio  as  a  declaration  that,  there  being  no 
concurrence  by  a  majority  of  the  court,  it 
was  unwilling  to  lay  down  any  general  rules 
or  principles  as  applicable  to  the  existing 
situation.  Hence  the  Federal  court  was 
bound  to  decide  the  issue  according  to  it8 
own  judgment  upon  the  merits.  And  the 
contracts  were  held  to  be  prima  facie  in- 
valid because  of  their  restrictive  character 
and  monopolistic  tendency,  and  this  prima 
facie  invalidity  was  held  not  to  be  over- 
come on  the  ground  that  their  net  character 
tended  to  promote  instead  of  restrain  com- 
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483,  49  L.  ed.  1135,  25  Sup.  Ot.  Rep.  745; 
Gulf,  C.  k  S.  F.  R.  Co.  V.  Miami  S.  S.  Co. 
30  C.  C.  A.  142,  52  U.  S.  App.  732,  86  Fed. 
407;  Evanaville  &  H.  Traction  Co.  v.  Hen- 
derson Bridge  Co.  134  Fed.  978;  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis,  I.  M.  &  S. 
R.  Co.  4  Inters.  Com.  Rep.  537,  69  Fed. 
400;  Wiggins  Ferry  Co.  v.  Chicago  &  A. 
R.  Co.  73  Mo.  389,  39  Am.  Rep.  519;  Ken- 
tucky &  I.  Bridge  Co.  v.  Louisville  &  N.  R. 
Co.  2  L.R.A.  289,  2  Inters.  Com.  Rep.  359, 
37  Fed.  567;  Central  Stockyards  Co.  v. 
Louisville  k  N.  R.  Co.  192  U.  S.  568,  48  L. 
ed.  666,  24  Sup.  Ct.  Rep.  339;  Southern 
P.  Co.  V.  Interstate  Commerce  Commission, 
200  U.  S.  536,  553,  554,  50  L.  ed.  585,  693, 
26  Sup.  Ct:  Rep.  330;  Ft.  Worth  &  D.  C.  R. 
Co.  V.  State,  99  Tex.  34,  70  L.R.A.  950,  87 
S.  W.  336;  Chicago,  St.  L.  &  N.  O.  R. 
Co.  ▼.  Pullman  Southern  Car  Co.  139  U.  S. 


7*9-81,  36  L.  ed.  97,  98,  11  Sup.  Ct.  Rep. 
490;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Southern 
Exp.  Co.  117  U.  S.  34,  29  L.  ed.  791,  805. 
6  Sup.  Ct.  Rep.  542,  628;  Pendergast  v. 
Adams  Exp.  Co.  101  Mass.  120;  Bras  v. 
McConnell,  114  Iowa;  401,  87  N.  W.  290; 
Leslie  v.  Lorillard,  110  N.  Y.  519,  1  L.R.A. 
456,  18  N.  E.  363;  Snyder  v.  Union  Depot 
Co.  19  Ohio  C.  C.  368,  10  Ohio  C.  D.  645; 
Matthews  v.  Associated  Press,  136  N.  Y. 
333,  32  Am.  St.  Rep.  741,  32  N.  E.  981; 
Lewis  v.  Weatherford,  M.  W.  &  N.  W.  R. 
Co.  36  Tex.  Civ.  App.  48,  81  S.  W.  Ill; 
Hart  V.  Atlanta  Terminal  Co.  128  Ga.  754, 
58  S.  E.  452. 

The    provision    of    the   contract    against 
physical  connection  between  the  Vandal ia 
Company  and  any  other  company  than  the 
I  Kinloch,  without  the  consent  of  the  Kin- 
loch,  is  a  protection  of  the  integrity  of  the 


petition.  This  conclusion  is  based  chiefly 
upon  the  fact  that  the  contracts  were  to 
ruji  for  ninety-nine  years,  and  hence  prac- 
tically perpetuate  the  restriction.  The  court 
said  this  term  went  far  beyond  any  inherent 
necessity  for  the  purpose  suggested,  and 
hence  cannot  be  justified  as  properly  in- 
cidental to  a  lawful  purpose.  The  court, 
however,  conceded  tentatively  at  least,  tiiat 
where  a  system  of  monopoly  is  found  so  in- 
trenched that  competition  cannot  get  a 
start  except  by  providing  itself  in  advance 
with  a  system  of  exclusive  contracts,  then, 
in  so  far  as  this  is  necessary  to  get  com- 
petition, the  exclusive  contracts  may  be- 
come a  mere  incident  of  the  generally  lawful 
enterprise.  In  this  connection  it  is  to  be 
noted  that  the  contracts  involved  in  Union 
Trust  &  Sav.  Bank  v.  Kinlogh  I^ong  Dis- 
TANCK  Teleph.  Co.  wcrc  also  in  substance 
perpetual  contracts.  In  Home  Teleph.  Co. 
V.  Sarcoxie  Light  &  Teleph.  Co.  236  Mo. 
114,  36  L.R.A.(N.S.)  124,  139  S.  W.  108, 
in  which  the  validity  of  a  contract  between 
two  telephone  companies  for  exclusive  con- 
nection was  sustained,  the  contract  was  for 
twenty-five  years.  In  Cumberland  Teleph. 
k  Toleg.  Co.  v.  State,  100  Miss.  102,  39 
L.R.A.(N.S.)  277,  54  So.  670  (referred  to  in 
the  note  in  36  L.R.A.(N.S.)  124),  the  term 
of  the  contract,  which  was  sustained,  was 
for  five  years. 

In  McKinley  Teleph.  Co.  v.  Cumberland 
Teleph.  Co.  152  Wis.  369,  140  N.  W.  38,  the 
court  sustained  a  contract  to  run  for  seven 
years,  between  two  local  telephone  com- 
panies having  lines  in  the  same  rural  ter- 
ritory radiating  from  a  city,  whereby  one  of 
them,  which  was  furnishing  service  within 
the  city,  was  to  confine  its  lines  to  the  city, 
and  the  other  was  to  refrain  from  operating 
within  the  city,  and  was  to  take  over  the 
rural  lines  in  the  country,  where  both 
operated,  and  each  was  to  furnish  free  con- 
nection with  the  other.  This  contract  was 
assailed  as  a  violation  of  a  statute  declaring 
that  any  domestic  corporation  entering  into 
any  contract  intended  to  restrain  or  pre- 
ns  L..R.A.(N.S.) 


vent  competition  in  the  supply  or  price  of 
any  article  or  commodity  in  general  use  in 
the  state,  or  constituting  a  subject  of  trade 
or  commerce  therein,  shall,  upon  proof  there- 
of, have  its  charter  canceled  and  annulled. 
It  was  sustained  on  the  theory  that  the  pur- 
pose of  the  combination  was  to  avoid  dupli- 
cation of  the  same  lines  for  the  same  ter- 
ritory, to  increase  the  extent  and  efliciency 
of  the  service,  and  to  avoid  the  increase  of 
rates  due  to  a  duplication  of  plants  in  the 
same  territory.  It  appeared,  by  making  this 
arrangement,  the  parties  did  not  thereby 
gain  such  control  of  the  public  service  as  to 
enable  them  to  impose  exorbitant  charges  for 
the  service  on  their  patrons.  It  is  pointed 
out  that  the  plan  of  combination  would 
probably  enhance  the  efficiency  of  the  serv- 
ice, and  all  patrons  of  each  company  would 
have  the  advantage  of  service  connection 
with  all  the  patrons  of  both  lines,  in  place 
of  service  connection  only  with  the  patrons 
of  one  of  the  companies,  and  hence  the  pub- 
lic interests  would  be  promoted  by  the  con- 
tract. In  the  main  opinion  it  is  said  '^that 
the  objects  of  the  contract  are  in  harmony 
with  the  policy  of  the  state  embodied  in  the 
legislative  regulations  of  public  utilities, 
namely,  that  the  public  welfare  as  regards 
these  enterprises  is  best  promoted  through 
such  means  as  a£ford  the  highest  practical 
efliciency  at  the  lowest  cost,  and  that  this 
may  best  be  accomplished  by  uniting  exist- 
ing facilities,  under  proper  control  and  regu- 
lation, to  meet  the  public  convenience  and 
necessity,  having  regard  for  existing  prop- 
erty interests,  and  the  rights  and  privileges 
appertaining  thereto."  The  main  opinion 
was  not  concurred  in  by  any  member  of,  the 
court,  although,  in  special  concurring  opin- 
ions, the  result  was  affirmed,  other  members 
of  the  court  taking  the  position  that  the 
contract  was  valid  because  of  statutory  en- 
actments making  lawful  contracts  of  a 
monopolistic  character,  where  the  effect 
thereof  would  be  beneficial  to  the  public. 

A.  G.  S. 
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contract,  and  violates  no  public  policy  of 
the  state  of  Illinois. 

2  Joyce,  Electric  Law,  §  840;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co. 
no  U.  S.  667,  28  L.  ed.  291,  4  Sup.  Ct. 
Rep.  185;  People  ex  rel.  Postal  Teleg.  Cable 
Co.  V.  Hudson  River  Teleph.  Co.  10  Abb. 
N.  C.  470;  Gann  v.  Zettler,  3  Ga.  App.  689, 
60  S.  E.  283 ;  Evansville  &  H.  Traction  Co. 
V.  Henderson  Bridge  Co.  134  Fed.  978; 
Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  4  Inters.  Com.  Rep.  637,  59 
Fed.  400;  Little  Rock  &  M.  R.  Co.  v.  St. 
Louis  &  S.  W.  R.  Co.  26  L.R.A.  192,  4 
Inters.  Com.  Rep.  854,  11  C.  C.  A.  417,  27 
U.  S.  App.  380,  63  Fed.  776;  St  Louis 
Drayage  Co.  v.  Louisville  &  N.  R.  Co.  65 
Fed.  39,  5  Inters.  Com.  Rep.  137;  People's 
Teleph.  k  Teleg.  Co.  v.  East  Tennessee 
Teleph.  Co.  43  C.  C.  A.  185,  103  Fed.  212. 

The  right  under  the  contract  to  use  the 
wires,  switch  boards,  instruments,  and  ap- 
pliances is  a  servitude  in  the  nature  of  a 
license,  or  a  servitude  in  the  nature  of  an 
easement,  which  binds  the  property,  and 
<!an  be  enforced  against  anyone  acquiring 
said  property  with  notice. 

27  Cyc.  1185,  1198,  et  seq.;  Southern 
Fire  Brick  &  Clay  Co.  v.  Garden  City  Sand 
Co.  223  lU.  627,  9  L.R.A.(N.S.)  446,  79 
N.  E.  313,  7  Ann.  Cas.  50;  Willoughby  v. 
Lawrence,  116  111.  11,  56  Am.  Rep.  758, 
4  N.  E.  356;  Ashelford  v.  Willis,  194  111. 
492,  62  N.  E.  817;  Schmidt  v.  Brown,  226 
111.  590,  11  L.R.A.(N.S.)  467,  117  Am.  St. 
Rep.  261,  80  N.  E.  1071 ;  Tillotson  v.  Mitch- 
ell,  111  111.  618;  Doolittle  v.  Cook,  75  111. 
354;  Walker  v.  Brown,  165  U.  S.  654,  41 
L.  ed.  865,  17  Sup.  Ct.  Rep.  453;  Pittsburg, 
C.  &  St.  L.  R.  Co.  V.  Bosworth,  46  Ohio  St. 
81,  2  L.R.A.  199,  18  N.  E.  533;  Post  v. 
Weil,  115  N.  Y.  361,  5  L.R.A.  422,  12  Am. 
St.  Rep.  809,  22  N.  E.  145 ;  Binder  v.  Wein- 
berg,  94  Miss.  817,  48  So.  1013. 

The  right  of  the  Vandalia  company  to 
occupy  space  on  the  poles  of  the  Kinloch 
company,  and  the  right  of  the  Kinloch 
company  to  occupy  space  in  the  exchange 
and  to  connect  its  wires  with  the  switch 
board  of  the  Vandalia  company,  are  licenses 
coupled  with  an  interest,  and  can  be  en- 
forced against  anyone  acquiring  the  prop- 
erty  with   notice. 

Darlington  v.  Missouri  P.  R.  Co.  99  Mo. 
App.  1,  72  S.  W.  122;  Consolidated  Coal  Co. 
V.  Peers,  160  111.  344,  37  N.  E.  937;  Walker 
V.  Johnson,  116  111.  App.  145;  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  O'Baugh,  49  Ark.  418,  5 
S.  W.  711;  Peden  v.  Chicago,  R.  I.  &  P.  R. 
Co.  73  Iowa,  328,  5  Am.  St.  Rep.  680,  35  N. 
W.  424 ;  Barney  v.  Lincoln  Park  Comrs.  203 
111.  397,  67  N.  E.  801;  Binder  v.  Weinberg, 
94  Miss.  817,  48  So.  1013;  Oliver  v.  Mor- 
gan, 10  Heisk.  322. 
45  L.R.A.(N.S.) 


Messrs.  G.  T.  Turner,  W.  A.  Iiondaii, 
and  Brown  A  Bnmslde,  with  Messrs.  W. 

B.  Mann  and  David  K.  Tone,  for  appel- 
lees: 

The  contract  entered  into  between  the 
Vandalia  company  and  the  Kinloch  company 
is  void  and  contrary  to  public  policy,  be- 
cause the  contract  tends  to  stifle  competi- 
tion, to  promote  monopolies,  and  prohibits 
the  Vandalia  company  from  discharging 
the  duties  that  the  latter  company  owes  to 
the  public  under  its  charter. 

Chicago  Gaslight  &  Coke  Go.  v.  People's 
Gaslight  &  Coke  Co.  121  111.  530,  2  Am. 
St.  Rep.  124,  13  N.  K  169;  People  ex  rel. 
Peabody  v.  Chicago  Gas  Trust  Co.  130  111. 
268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319,  22 
N.  E.  798;  South  Chicago  City  R.  Go.  v. 
Calumet  Electric  Street  R.  Go.  171  IlL  391, 
49  N.  K  576;  Inter-Ocean  Pub.  Go.  v.  Asso- 
ciated Press,  184  111.  438,  48  L.R.A.  668, 
76  Am.  St.  Rep.  184,  56  N.  E.  822;  Dun- 
bar V.  American  Teleph.  &  Teleg.  Co.  224 
in.  9,  116  Am.  St.  Rep.  132,  79  N.  E.  423; 
People  ex  rel.  FitzHenry  v.  Union  Gas  & 
Electric  06.  264  111.  396,  98  N.  E.  768; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  84,  26  L.  ed.  950,  962;  Gibbs  v.  Con- 
solidated Gas  Co.  130  U.  S.  396,  410,  32  L. 
ed.  979,  984,  9  Sup.  Ct.  Rep.  663 ;  Pocahon- 
tas Coke  Co.  V.  Powhatan  Coal  &  Coke  Co. 

60  W.  Va.  608,  10  L.R.A.(N.8.)  268,  116 
Am.  St.  Rep.  901,  66  S.  E.  264,  9  Ann. 
Gas.  667;  State  v.  Hartford  &  N.  H.  R. 
Co.  29  Conn.  638;  State  ex  rel.  Snyder  ▼. 
Portland  Natural  Gas  &  Oil  Co.  163  Ind. 
483,  68  L.RAi.  413,  74  Am.  St.  Rep.  314, 
63  N.  E.  1089;  West  Virginia  Transp.  Co. 
V.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600, 
46  Am.  Rep.  627;  Commercial  U.  Teleg. 
Co.  V.  New  England  Teleph.  &  Teleg.  Co. 

61  Vt.  241,  6  L.R.A.  161,  16  Am.  St.  Rep. 
893,  17  Atl.  1071;  Charleston  Natural  Gas 
Co.  V.  Kanawha  Natural  Gaslight  &  Fuel 
Co.  68  W.  Va.  22,  112  Am.  St.  Rep.  936,  60 
S.  E.  876,  6  Ann.  Cas.  154;  Paciflc  Postal 
Teleg.  &  Cable  Co.  v.  Western  U.  Teleg. 
Co.  60  Fed.  493;  Cumberland  Teleph.  & 
Teleg.  Co.  V.  Morgan's  L.  ft  T.  R  Co.  61 
La.  Ann.  29,  72  Am.  St.  Rep.  442,  24  So. 
803;  Union  Locomotive  ft  Exp.  Co.  t. 
Erie  R.  Co.  37  N.  J.  L.  23 ;  St.  Joseph  ft  D. 

C.  R.  Co.  ▼.  Ryan,  11  Kan.  602,  16  Am.  Rep. 
357;  Chicago,  I.  &  L.  R.  Co.  v.  Southern 
Indiana  R.  Go.  38  Ind.  App.  234,  70  N.  E. 
843;  Cleveland  ft  M.  R.  Co.  v.  Himrod 
Furnace  Co.  37  Ohio  St.  321,  41  Am.  Rep. 
509;  State  ex  rel.  American  U.  Tel^.  Co. 
V.  Bell  Teleph.  Co.  36  Ohio  St.  296,  38 
Am.  Rep.  583. 

Such  contracts  are  also  illegal,  because 
they  tend  to  create  a  monopoly  and  stifle 
competition. 

Chicago  Gaslight  ft  Coke  Go.  v.  People^l 
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Gaslight  &  Coke  Co.  121  III.  530,  2  Am. 
St.  Rep.  124,  13  N.  E.  169;  People  ex  rel. 
Peabody  v.  Chicago  Gas  Trust  Co.  130 
IlL  268,  8  L.R.A.  497,  17  Am.  St.  Rep.  319, 
22  N.  £.  798;  Dunbar  v.  American  Teleph. 
&  Teleg.  Co.  224  111.  9,  115  Am.  St.  Rep. 
132,  79  N.  E.  423,  8  Ann.  Cas.  57;  People 
ex  rel.  Fitz  Henry  v.  Union  Gas  &.  Elec- 
tric Co.  254  111.  395,  98  N.  E.  768;  Gibbs 
V.  Consolidated  Gas  Co.  130  U.  S.  396,  410, 
32  L.  ed.  979,  9  Sup.  Ct.  Rep.  553;  West 
Virginia  Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.  22  W.  Va.  600,  46  Am.  Rep.  527 ; 
Charleston  Natural  Gas  Co.  v.  Kanawha 
Natural  Gaslight  &  Fuel  Co.  68  W.  Va.  22, 
112  Am.  St.  Rep.  936,  50  S.  E.  876,  6  Ann. 
Gas.  154;  State  ex  rel.  Snyder  v.  Portland 
Natural  Gas  &  Oil  Co.  153  Ind.  483,  53 
LJI.A.  413,  74  Am.  St.  Rep.  314,  53  N.  E. 
1089;  Pocahontas  Coke  Co.  v.  Powhatan 
Coal  Jb  Coke  Co.  60  W.  Va.  508,  10  L.R.A. 
(N.S.)  268,  116  Am.  St.  Rep.  901,  56  S.  E. 
264,  9  Ann.  Cas.  667;  State  y.  Hartford  A, 
N.  H.  R.  Co.  29  Conn.  638;  Central  Ohio 
Salt  Co.  y.  Guthrie,  35  Ohio  St.  666;  Luf- 
kin  Rule  Co.  v.  Fringeli,  57  Ohio  St.  596, 
41  L.ILA.  186,  63  Am.  St.  Rep.  736,  49  N. 
E.  1030;  Central  New  York  Teleph.  & 
Teleg.  Co.  v.  Averill,  199  N.  Y.  128,  32 
L.R.A.(N.S.)  494,  139  Am.  St.  Rep.  878, 
92  N.  E.  206;  United  States  Teleph.  Co. 
V.  Central  U.  Teleph.  Co.  171  Fed.  130; 
State  ex  rel.  Goodwine  v.  Cadwallader,  172 
Ind.  619,  87  N.  E.  644,  89  N.  E.  319. 

If  the  contract  has  a  tendency  to  destroy 
competition,  it  will  be  adjudged  invalid, 
even  though  competition  has  not  been  elim- 
inated. 

People  ex  rel.  Peabody  v.  Chicago  Gas 
Trust  Co.  130  III.  268,  8  L.R.A.  497,  17 
Am.  St.  Rep.  319,  22  N.  E.  798;  Harding  v. 
American  Glucose  Co.  182  III.  551,  64 
L.R.A.  738,  74  Am.  St.  Rep.  189,  65  N.  E. 
577;  Central  Ohio  Salt  Co.  v.  Guthrie,  35 
Ohio  St.  666;  State  ex  rel.  Snyder  v. 
Portland  Natural  Gas  &  Oil  Co.  153 
Ind.  483,  53  L.R.A.  413,  74  Am.  St. 
Rep.  314,  63  N.  E.  1089;  Charleston 
Natural  Gas  Co.  v.  Kanawha  Natural 
Gaslight  &  Fuel  Co.  68  W.  Va.  22, 
112  Am.  St.  Rep.  936,  50  S.  E.  876,  6  Ann. 
Cas.  154;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal  &  Coke  Co.  60  W.  Va.  608,  10 
L.R.A.(N.S.)  268,  116  Am.  St.  Rep.  901, 
66  S.  E.  264,  9  Ann.  Cas.  667;  Sheppey  v. 
Stevens,  177  Fed.  484. 

The  attempt  of  the  contract  in  question 
to  create  a  lien  upon  the  property  of  the 
Vandal ia    company    superior    to    the    lien 
of  the  bondholder  was  ineffectual. 

Des  Moines  &  Ft.  D.  R.  Co.  v.  Wabash, 
St.  L.  A  P.  R.  Co.  136  U.  S.  676,  34  L.  ed. 
243,  40  Sup.  Ct.  Rep.  763;  People  v.  Ham- 
ilton, 17  111.  App.  599. 
46  L.R.A.(NJS.) 


Dnnn,  Ch.  J.,  delivered  the  opinion  of  thu 
court : 

The  Farmers'  &  Merchants'  Bank  of  Van- 
dalia,  as  the  owner  of  certain  bonds  of  the 
Vandalia  Telephone  Company,  and  the 
Union  Trust  &  Savings  Bank  of  East  St. 
Louis,  as  the  trustee  in  a  trust  deed  secur- 
ing such  bonds,  filed  a  bill  to  foreclose  the 
trust  deed,  which  was  dated  June  1,  1907, 
and  conveyed  the  telephone  exchange,  switch 
board,  poles,  wires,  instruments,  and  all 
property  of  every  description  of  the  Van- 
dalia Telephone  Company.  The  Kinloch 
Long  Distance  Telephone  Company  of  Mis- 
souri was  made  a  defendant  upon  the  alle- 
gation that  it  claimed  some  interest  in  the 
premises,  and  it  answered,  setting  up  its  in- 
terest. The  cause  was  heard  on  the  bill,  the 
separate  answers  of  the  defendants,  repli- 
cation, and  evidence,  and  a  decree  of  fore- 
closure was  rendered  finding  that  the  Kin- 
loch Company  liad  no  lien  on  or  interest  in 
the  property.  The  appellate  court  for  the 
Fourth  District  affirmed  the  decree  and 
granted  a  certificate  of  importance  and  ap- 
peal to  the  Kinloch  company  alone.  No 
question  is  made  as  to  the  foreclosure,  but 
only  as  to  the  validity  and  effect  of  the  con- 
tract hereafter  mentioned  between  the  long 
distance  and  the  telephone  companies,  by 
which  names  the  telephone  companies  desig- 
nated themselves,  and  will  hereafter  be 
called.  ' 

The  telephone  company  is  an  Illinois  cor- 
poration, authorized  to  construct,  maintain, 
and  operate  a  telephone  system,  and  do  a 
general  telephone  business,  and  in  April, 
1906,  was  constructing  and  intending  to 
operate  a  telephone  exchange  in  the  city 
of  Vandalia  and  lines  reaching  other  places 
in  Fayette  county.  The  long  distance  com- 
pany is  a  Missouri  corporation,  authorized 
by  its  charter  to  construct,  own,  operate^ 
and  maintain  local  exchanges  and  long 
distance  telephone  lines  throughout  the 
states  of  Missouri  and  Illinois,  and  also  au- 
thorized, by  having  complied  with  the  laws 
of  this  state,  to  exercise  here  the  rights 
and  privileges  granted  to  foreign  corpora- 
tions. These  corporations,  on  April  27, 
1906,  entered  into  a  contract  whereby  the 
long  distance  company  granted  to  the  tele- 
phone company  a  license  to  attach  cross- 
arms  to  twelve  poles  of  the  long  disliance 
company  in  the  city  of  Vandalia,  and 'the 
telephone  company  granted  a  license  to  the 
long  distance  company  to  connect  its  tele- 
phone system  with  that  of  the  telephone 
company  through  its  switch  boards,  so  that 
there  could  be  an  interchange  of  business 
at  all  times  between  the  parties,  the  license 
thus  granted  to  be  irrevocable  during  the 
existence  of  the  agreement,  and  the  agree- 
ment to   remain   in   force   during   the   life 


470 


ILLINOIS  SUPREME  COURT. 


Apb., 


of  the  telephone  company's  franchise  to 
operate  in  the  city  of  Vandalia,  and  during 
any  renewals  or  extensions  thereof.  Other 
material  provisions  of  the  contract  are  as 
follows : 

'* Fourth.  No  connection  with  any  other 
line  or  lines,  except  those  actually  owned, 
controlled,  and  operated  by  the  telephone 
company,  is  contemplated  or  intended  by 
the  long  distance  company  in  this  agree- 
ment, and  no  connection  with  any  other  line 
will  be  given,  or  allowed  to  be  given,  by  the 
telephone  company  to  the  long  distance 
company's  lines,  under  penalty  of  forfeiture 
of  the  rights  herein  contained,  unless  special 
agreement  in  writing  is  entered  into  be- 
tween the  parties  hereto  and  the  third  par- 
ties who  desire  to  connect  to  the  long  dis- 
tance company's  system  through  the  tele- 
plione  company's  lines,  in  which  agreement 
the  telephone  company  becomes  responsible 
to  the  long  distance  company  for  every 
message  delivered  to  the  long  distance  com- 
pany's lines  by  the  third  parties,  and  makes 
Ha  id  parties'  lines  in  every  other  respect 
a  part  of  its  own  system,  and  bound  by  the 
terms  and  conditions  of  this  agreement. 
Nothing  in  this  section,  however,  shall  bo 
construed  to  prevent  the  long  distance  com- 
pany from  connecting  with  other  companies 
and  exchanges  at  points  outside  of  said 
city  of  Vandalia. 

''Fifth.  The  telephone  company  agrees  to 
deliver  to  the  long  distance  company  all 
messages  originating  on  its  own  line  or  ex- 
change, and  which  terminate  at  points 
reached  by  the  long  distance  company  or  its 
connecting  lines,  and  the  long  distance  com- 
pany agrees-  to  deliver  to  the  telephone  com- 
pany all  messages  it  receives  which  termin- 
ate at  points  reached  by  the  telephone  com- 
pany in  the  county  of  Fayette,  aforesaid.  If 
the  lines  of  the  telephone  company  reach 
points  outside  of  said  county  of  Fayette, 
which  points  are  also  reached  by  other 
'independent'  or  'opposition'  lines,  the  long 
distance  company  hereby  agrees  to  dis- 
tribute the  business  destined  for  such  com- 
'  mutt  point  as  equally  as  practicable  between 
the  telephone  company  and  such  other  'in- 
dependent' or  'opposition'  line  or  lines; 
but  the  long  distance  company  reserves 
the  right  to  transmit  all  business  to 
such  common  point  over  such  line  or  lines 
as  will  enable  it  to  render  the  best  serv- 


ice." 

"Twelfth.  The  telephone  company  shall 
not  sell  or  lease  any  of  its  wires  or  ex- 
changes to  any  telephone  company,  or  to 
any  corporation  or  individual  whatsoever, 
so  as  to  impair  the  provisions  of  this  con- 
tract, without  the  consent  of  the  long  dis- 
tance company;  nor  have  the  right  to  con- 
nect or  exchange  business  with  any  com- 
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pany  at  or  for  points  reached  by  the  long 
distance  company  or  its  connecting  lines: 
nor  have  the  right  to  do  anything  which 
will  in  any  manner  impair  the  obligations 
of  this  contract,  or  impair  the  efficiency  of 
the  long  distance  business  or  its  connection 
with  the  long  distance  company. 

The  answer  of  the  lond  distance  company, 
after  setting  up  this  contract,  allied  that 
it  was  operating  lines  for  long  distance 
telephone  service,  reaching  numerous  cities, 
towns,  and  villages  of  the  states  of  Illinois, 
Missouri,  Kansas,  Indiana,  Ohio,  and  Ken- 
tucky; that  the  service  of  the  telephone 
company  was  limited  to  the  city  of  Van- 
dalia and  the  county  of  Fayette;  that  there 
was  no  competition  between  the  two  com- 
panies, but  the  contract  was  entered  into 
to  enable  the  telephone  company  to  furnish 
to  it  subscribers  and  to  the  public  long 
distance  telephone  service;  that  the  parties 
to  the  contract  assumed  a  greater  public 
duty  than- either  could  have  assumed  with- 
out the  aid  of  the  other,  and  that  they  have 
operated  in  competition  with  the  Bell  Tele- 
phone system,  and  have  furnished  long  dis- 
tance telephone  service  at  reasonable 
rates;  that  at  the  time  the  trust  deed  was 
executed,  the  contract  was  in  force,  both 
parties  were  carrying  it  out  and  were  mu- 
tually using  the  property  of  one  another  in 
doing  so,  the  appellees  had  full  knowledge 
of  these  facts,  and  for  that  reason  the  long 
distance  company  had  an  interest  in  the 
property  which  was  not  subject  to  the 
lien  of  the  trust  deed.  Upon  exception 
by  the  appellees,  all  the  allegations  in  the 
answer  having  any  reference  to  the  contract 
were  stricken  out  as  impertinent. 

It  is  manifest  from  the  terms  of  the 
contract  that  its  object  was  to  restrict  long 
distance  telephone  service,  so  far  as  the  city 
of  Vandalia  and  Fayette  county  were  con- 
cerned, to  the  Kinloch  company.  The  pa- 
trons of  the  telephone  company  were  de- 
prived of  the  opportunity  of  communication 
with  persons  in  distant  cities  except  over 
the  Kinloch  lines,  though  such  persons  had 
telephones  connected  with  another  com- 
pany's lines  running  to  Vandalia,  and  the 
telephone  company  contracted  not  to  give 
them  this  opportunity  so  long  as  it  was 
engaged  in  the  telephone  business  in  Van- 
dalia. The  contract  was  adapted  to  secure 
a  monopoly  of  the  business  to  the  Kinloch 
company,  and  was  entered  into  for  that  pur- 
pose. By  it  the  telephone  company  de- 
prived itself  of  the  power  to  render  to  the 
public  a  part  of  the  service  which  it  was 
organized  to  render.  Combinations  and 
contracts  of  corporations  and  of  individualb 
liaving  for  their  object  the  restraint  of 
trade,  the  destruction  of  competition,  the 
creation  of  a  monopoly,  and  the  raising  of 
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prices  are  unlawful,  even  though  they 
violate  no  statute.  The  contract  is  in  re- 
straint of  trade  and  commerce,  and  is  there- 
fore Toid,  unless  the  circumstances  of  the 
particular  case  exempt  it  from  the  genera) 
rule. 

The  rule  that  at  common  law  contracts 
in  general  restraint  of  trade  are  illegal  and 
void  is  well  settled,  but  agreements  in  par- 
tial restraint  of  trade  only  may  be  good  un- 
der certain  circumstances  if  reasonable  in 
their  nature,  and  made  upon  a  sufficient  con- 
sideration.    The  cases  in  which  such  con- 
tracts in  partial  restraint  of  trade  have  been 
regarded  as  reasonable  have  usually  been 
cases  in  which  the  vendor  of  property  or 
business  has  been  restricted  in  its  use  so  as 
not  to  injure  the  vendee,  or  the  vendee  had 
been  restricted  so  as  not  to  injure  the  busi- 
ness of  the  vendor,  or  a  partner  or  employee 
has  been  restrained  from  competition  with 
the  partnership  or  employer  to  the  injury  of 
the  business.    In  all  cases  the  restraint  of 
trade  haa  been  auxiliary  to  the  main  pur- 
pose of  the  contract,  and  has  been  necessary 
to  protect  one  party  from  injury  by  the  un- 
fair use  of  the  subject  matter  of  the  con- 
tract by  the  other  party.    More  v.  Sennett, 
140  111.  09,  16  L.R.A.  361,  33  Am.  St.  Rep. 
216,  29  N.  E.  888;  Oregon  Steam  Nav.  Co. 
▼.  Winsor,  20  Wall.  64,  22  L.  ed.  316.    The 
ordinary    rule    that    contracts    in    partial 
restraint  of  trade  are  not  invalid  does  not, 
however,  apply  to  corporations  engaged  in 
a  public  business*  in  which  all  the  public 
are  interested.     Whatever  tends  to  prevent 
competition  between  them,  or  to  create  a 
monopoly,  is  unlawful.     Chicago  Gaslight 
&   Coke  Co.  ▼.  People's  Gaslight  &  Coke 
Co.  121   111.  530,  2  Am.   St.   Rep.   124,  13 
N.    B.    169;    People    ex    rel.    Peabody    v. 
Chicago     Gas    Trust     Co.     130     111.     268, 
8    L.R.A.    497,     17     Am.    St.     Rep.     319, 
22    K.    E.    798.      The    business    of    such 
corporations     is     public     in     its     nature, 
and  is  the  exercise  of  a  franchise  granted 
by  the  state,  not  for  the  private  benefit  of 
the  corporation  only,  but  for  the  benefit  of 
the  public  as  well.    A  corporation  receiving 
such  a  grant  owes  a  duty  to  the  public,  and 
it  cannot,  without  the  consent  of  the  state, 
disable  itself  from  performing  any  part  of 
the  functions  which  its  charter  authorize? 
it  to  perform.     A  contract  to  do  so  is  a 
violation  of  its  duty  to  the  state,  and  is 
void  as  against  public  policy.    Ibid.;  South 
Chicago   City   R.   Co.   v.   Calumet   Electric 
Street  R.  Co.  171  111.  301,  49  N.  E.  676; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  960;   Gibbs  v.  Consolidated  Gas 
Go.  180  IT.  S.  396,  32  L.  ed.  979,  9  Sup. 
Gt.  Rep.  563. 

The  duty  of  the  corporations  to  use  their 
franchises  for  the  public  interest  cannot  be 
restrained  by  contract,  and  it  is  no  justifi- 
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cation  for   an   agreement   which   tends   to 
prevent  the  discharge   of   that   duty,   that 
the  telephone  company  was  not  under  an 
express  duty  to  give  long  distance  telephone 
service  to  the  public.    It  was  a  public  serv- 
ice corporation   which   had  the   power,   by 
virtue  of  the  franchise  granted  it  by  the 
state,  to  extend  its  lines  when  and  where 
the  interests  of  the  public  and  its  own  in- 
terest  demanded.     It   is   argued   that   the 
effect  of  the  contract  was  to  create  com- 
petition, and  not  to  destroy  it.     It  is  said 
that  the  Bell  system  had  a  local  exchange 
at  Vandalia,  connecting  *  with  its  long  dis- 
tance lines,  when  the  Vandalia  Telephone 
Company  was  organized,  in  1906,  and  that 
the  effect  of  the  contract  with  the  Kinloch 
company  was  to  enable  the  telephone  com- 
pany   to    increase    its    service    by    giving 
long  distance  connections,  and  to  give  the 
public  at  Vandalia  two  local  and  two  long 
distance  telephone  systems.     It  is  not  the 
effect  of  the  contract  that  there  are  two 
long  distance  telephone  lines  in  Vandalia. 
Without  the  contract  the  telephone  company 
would  be  at  liberty  to  contract  with  both 
the  Kinloch  and  Bell  systems  for  long  dis- 
tance  connections.     Under  such   contracts 
the  patrons  of  the  telephone  company  could 
be  connected  directly  with  any  telephone  on 
either   system,   and  the   patrons   of   either 
system  in  distant  cities  could  be  connected 
directly  with  patrons  of  the  telephone  com- 
pany.    Such  service,  however  desirable,  is 
now    impossible.      It   will    continue   to    be 
impossible,   unless   contracts   can   be  mado 
with  both  long  distance  companies.     Theso 
contracts  cannot  be  compelled,  but  none  of 
the  corporations  can  by  any  contract  de- 
prive   themselves    of    the    power    to    make 
them.      It    may    be    that    the    telephone 
company    cannot    be     compelled     to    give 
long    distance    service,    or    to    connect    its 
exchange  with  any  other  system,  or,  hav- 
ing   connected    with    one    system,    to    per- 
mit a   connection   with   another.     It   may 
decline    to    undertake    any    service    which 
cannot  be   begun   and   completed    over    its 
own    lines.      If    it    does    undertake    such 
service,   it  may   select   its  own   lines,   and 
it    may    confine    itself   to   one    agent,   but 
it  may  not  bind  itself  to  do  so  and  con- 
tract away  its  right  and  power  to  use  more 
than  one  agency,  and  thus  limit  its  power 
to  serve  the  public  to  that  part  of  the  pub- 
lic reached  by  the  one  agency.     The  object 
of  telephone  systems  is  to  enable  individ-  . 
uals  to  talk  to  one  another  at  distances  too 
great   for   ordinary    conversation.     A    line 
connecting  two  cities  with  a  single  instru- 
ment at  each  end  would  be  of  comparative- 
ly little  use.     It  is  the  possibility  of  con- 
nection with  a  large  number  of  instruments 
that  gives  usefulness  to  the  system.     The 
use  of  the  telephone  has  come  to  be  quite 
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generally  regarded  not  as  a  luxury  or  con- 
venience, but  a  necessity,  and  it  is  essential 
to  the  greatest  public  convenience  that  al^ 
users  of  telephones  should  be  able  to  se- 
cure, as  nearly  as  possibly,  direct  connec- 
tion with  all  other  users.  This  perfection 
of  service  is  not  now  possible,  but  a  tele- 
phone company  is  avoiding  the  performance 
of  its  duty  to  the  public  when  it  contracts 
to  restrict  its  field  of  operations  to  com- 
munications to  and  from  the  patrons  of 
one  long  distance  line.  Any  contract  thus 
to  deprive  itself  of  the  power  to  render 
to  the  public  that  service  which  it  was 
incorporated  to  give  is  violative  of  the  pub- 
lic right.  The  language  used  in  South 
Chicago  City  R.  Co.  v.  Calumet  Electric 
Street  R.  Co.  171  111.  301,  49  N.  E.  676, 
is  applicable  here:  "To  say  the  de- 
fendant was  not  bound  to  extend  its 
lines,  though  it  might  be  necessary  to 
do  BO  to  serve  the  public  convenience, 
is  one  thing;  but  to  say  that  it  shall 
not  do  so,  because  of  the  binding  force  of 
its  contract  with  an  individual  or  corpora- 
tion, is  quite  another  and  very  different 
thing." 

If  neither  of  the  long  distance  companies 
at  Vandalia  would  contract  with  the  tele- 
phone company  for  long  distance  service 
without  an  exclusive  clause  in  the  contract, 
the  latter  had  still  the  right  to  construct  its 
own  long  distance  lines  and  the  long  dis- 
tance companies  the  right  to  establish 
local  exchanges.  A  general  interchange  of 
business  among  all  the  companies  would  be 
more  beneficial  to  the  public.  While  this 
cannot  be  compelled,  it  cannot  be  said  that 
competition  would  be  increased  by  the  com- 
bination of  two  of  the  systems  through  an 
exclusive  contract  for  the  interchange  of 
business.  While  no  statute  has  been  enacted 
declaring  such  exclusive  contracts  criminal, 
or  giving  a  right  of  action  to  persons  pre- 
judiced by  them,  the  courts  have  declared 
the  public  policy  of  the  state,  in  accordance 
with  the  common  law,  to  be  opposed  to  such 
contracts  which  tend  to  put  the  power  to 
render  public  service  in  the  hands  of  one 
corporation,  and  to  take  it  away  from  all 
others.  The  legislature  has  the  power  to 
change  this  policy.  It  is  a  legislative 
question*  whether  the  public  interest  will 
be  promoted  by  monopolistic  rather  than 
competitive  service.  In  the  absence  of 
legislative  action,  the  contract  in  contro- 
versy must  be  held  to  be  illegal  and  void. 

The  supreme  court  of  Missouri  has  held 
a  contract  for  the  exclusive  interchange  of 
business  very  similar  to  the  one  now  under 
consideration,  to  be  for  the  purpose  of  com- 
petition, and  not  of  monopoly.  Home 
Teleph.  Co.  v.  Sarcoxie  Light  &  Teleph.  Co. 
236  Mo.  114,  36  L.R.A.(N.S.)  124,  139 
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S.  W.  108.  It  was  80  held  in  Cumberland 
Teleph.  &  Teleg.  Co.  v.  State,  100  Miss. 
102,  39  L.RA.(N.S.)  277,  54  So.  670.  The 
opposite  view  is  sustained  by  the  case  of 
United  States  Teleph.  Co.  v.  Central  U. 
Teleph.  Co.  (C.  C.)  171  Fed.  130;  same  case 
on  appeal  (C.  C.  A.)  202  Fed.  66;  and  to 
some  extent  by  State  ex  rel.  Goodwine  v. 
Cadwallader,  172  Ind.  619,  87  N.  £.  644, 
89  N.  E.  319;  and  Central  New  York  Teleph. 
&  Teleg.  Co.  v.  Averill,  199  N.  Y.  128,  32 
L.R.A.(N.S.)  494,  139  Am.  St.  Rep.  878, 
92  N.  E.  206.  Such  contracts  can  be  re* 
gardcd  as  favoring  competition  only  on  the 
theory  that  they  are  necessary  to  enable 
a  weaker  competitor  to  contend  against  one 
stronger  and  already  established.  This 
might  be  the  effect  for  a  time ;  but  when,  by 
exclusive  conctracts,  control  o^  territory 
had  been  secured,  then  by  new  contracts  and 
combinations  all  competition  could  be  elim- 
inated, and  the  last  state  of  that  commu- 
nity would  be  worse  than  the  first.  It  is  not 
an  answer  to  say  that  the  effect  of  the  con- 
tract has  not  been  to  destroy  competition, 
that  competition  still  exists,  and  that  the 
service^  is  rendered  at  reasonable  prices. 
The  material  consideration  is,  not  that  the 
effect  of  the  contract  has  been  to  raise 
prices/ but  that  the  power  exists  to  do  so; 
not  the  degree  of  injury  infiicted  on  the 
public,  but  the  tendency  to  inflict  injury. 
Harding  v.  American  Glucose  Co.  182  111. 
551,  64  L.R.A.  738,  74  Am.  St.  Rep.  189, 
56  N.  E.  577;  Central  Ohio  Salt  Co.  v. 
Guthrie,  35  Ohio  St.  666;  State  ex  rel.  Wat- 
son V.  Standard  Oil  Co.  49  Ohio  St.  137, 
16  L.R.A.  145,  34  Am.  St.  Rep.  541,  30 
N.  E.  279 ;  State  ex  rel.  Snyder  v.  Portland 
Natural  Gas  &  Oil  Co.  153  Ind.  483,  53 
L.R.A.  413,  74  Am.  St.  Rep.  314,  53  N.  E. 
1089. 

Cases  have  been  cited  involving  the  con- 
tracts of  railroad  companies  for  the  exclu- 
sive use  of  sleeping  cars,  express  cars, 
wharves,  and  docks.  The  character  of  such 
contracts  is  essentially  different  from  that 
involved  here.  The  nature  of  the  use  to  be 
made  of  the  property,  the  character  of  the 
service  to  be  rendered,  the  agents  to  be  em- 
ployed, and  the  agencies  to  be  maintained, 
were  such  as  would  interfere  materially 
with  the  railroad  company's  control  of  its 
own  business,  if  the  business  provided  for 
in  such  contracts  were  to  be  free  to  all 
applicants.  The  same  difficulty  does  not 
exist  in  regard  to  the  telephone  service,  in 
which  it  is  entirely  practicable  to  take  on 
long  distance  connections  with  many  com- 
panies, and  the  cases  cited  have  therefore 
little  analogy  here. 

The  judgment  of  the  Appellate  Court 
is   afiirmed. 


1913. 


GLOVER  V.  STATE. 


473 


INDIANA  8UPRBMB  COURT. 

OTHO  GLOVER,  Appt., 

V. 

STATE  OF  INDIANA. 

(—  Ind.  — ,  101  N.  B.  629.) 

IndlcsCment  —  sodomy  —  lanc^age    of 
fltatate  —  sufficiency. 

1.  An  indictment  for  sodomy  which  fol- 
lows the  language  of  the  statute  is  sufficient 
without  describing  the  acts  which  constitute 
the  offense,  if  the  general  character  of  the 
act  which  accused  is  alleged  to  have  com- 


mitted sufficiently  appear  to  show  which 
provision  of  the  statute  is  applicable. 

Sodomy  —  copnlation  per  oe  *  liability. 

2.  Under  a  statute  defining  sodomy  as  the 
commission  of  the  detestable  crime  against 
nature,  with  man  or  beast,  in  the  terms  of 
the  common  law,  conviction  may  be  had 
for  copulation  per  os. 

(April  25,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Howard  Coun- 
ty convicting  him  of  sodomy.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note.'^Aa  to  whether  sodomy  may  he 
committed  hy  penetration  of  m^nUh, 

The  earlier  cases  covering  the  subject  will 
be  found  in  a  note  attached  to  Kinnan  v. 
SUte,  27  L.R.A.(N.S.)   478. 

Though  there  is  a  conflict  of  opinion  on 
this  question,  weight  of  authority  and  the 
best-reasoned  cases  sustain  Gloveb  v.  State 
in  holding  that  one  may  be  convicted  of  the 
crime  of  sodomy  or  the  crime  against  nature 
where  the  act  is  committed  by  penetration 
of  the  mouth. 

For  while  in  Weaver  v.  Territory,  —  Ariz 
— ,  127  Pac.  724  (the  only  reported  case 
found  since  the  earlier  note  holding  con- 
trary to  the  principal  case),  it  was  held 
that  a  statute  providing  that  any  sexual 
penetration,  however  slight,  would  not  sus- 
tain a  conviction  of  sodomy  where  the  act 
was  committed  by  penetration  of  the  mouth, 
yet  it  would  seem  that  the  better  reasoning 
was  with  the  court  in  State  v.  Start,  — 
Or.  — ,  132  Pac.  512,  where  in  construing 
a  statute  providing  that  "proof  of  actual 
penetration  into  the  body  is  sufficient  to 
sustain  an  indictment  ...  for  the 
crime  against  nature,"  the  court  said :  "No 
particular  opening  of  the  body  into  which 
penetration  can  be  made  is  specified  in  this 
section.  It  follows  that  the  actual  penetra- 
tion of  the  virile  member  into  an  orifice  of 
the  human  body  except  the  vaginal  open- 
ing of  a  female  is  sufficient  for  the  estab- 
lishment of  the  crime  in  question." 

And  so,  also,  in  State  v.  Whitmarsh,  26 
S.  D.  426,  128  N.  W.  580,  in  holding  that 
sodomy  can  be  committed  by  means  of  the 
mouth,  it  was  said  that  it  would  be  an 
insult  to  the  legislature  to  hold  that,  from 
the  words  of  the  statute,  it  appeared  that 
it  intended  to  allow  the  most  heinous  form 
of  the  crime  against  nature  to  go  unpun- 
ished simply  because  it  was  an  unusual 
form  of  such  crime.  That  even  if  the  legis- 
lature had  in  the  statute  used  the  term 
"sodomy,"  instead  of  crime  against  nature, 
still  it  would  feel  bound  to  give  such  word 
its  broad  meaning;  viz.,  that  sodomy  in- 
cludes all  unnatural  copulations,  whether 
with  man  or  beast. 

And  in  State  v.  Start,  supra,  where  it 
was  held  that  a  statute  which  provided  for 
the  punishment  of  any  person  who  shall 
commit  the  crime  against  nature  would  sus- 
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tain  a  conviction  where  the  penetration  was 
of  the  mouth,  the  court  said:  "In  the  or- 
der of  nature  the  nourishment  of  the  human 
body  is  accomplished  by  the  operation  of  the 
alimentary  canal  beginning  with  the  mouth 
and  ending  with  the  rectum.  In  this  process 
food  enters  the  first  opening,  the  mouth,  and 
residuum  and  waste  are  discharged  through 
the  nether  opening  of  the  rectum.  The 
natural  function  of  the  organs  for  the  re- 
production of  the  species  are  entirely  dif- 
ferent from  those  of  the  nutritive  system. 
It  is  self-evident  that  the  use  of  either 
opening  of  the  alimentary  canal  for  the 
purpose  of  sexual  copulation  is  against 
the  natural  design  of  the  human  body.  In 
other  words,  it  is  an  offense  against  nature. 
There  can  be  no  difference  in  reason  whether 
such  an  unnatural  coition  takes  place  in 
the  mouth  or  in  the  fundament, — at  one  end 
of  the  alimentary  canal  or  the  other.  The 
moral  filthiness  and  iniquity  against  which 
the  statute  is  aimed  is  the  same  in  both 
cases.  Each  is  rightfully  included  in  the 
true  scope  and  meaning  of  the  common-law 
definition"  of  sodomy,  that  all  unnatural 
carnal  copulation,  whether  with  man  or 
beast,  seem  to  come  under  the  nature  of 
sodomy. 

And  in  State  v.  Long,  —  La.  — ,  63  So. 
180,  the  statute  that  "whoever  shall  be 
convicted  of  the  detestable  and  abominable 
crime  against  nature,  committed  with  man- 
kind, or  with  the  mouth,  shall,"  etc.,  was 
held  sufficient  when  read  in  the  light  of  the 
conmion  law,  and  of  the  history  of  the  crime 
of  sodomy  at  common  law,  to  sustain  an 
indictment  when  the  act  was  committed 
by  penetration  of  the  mouth. 

In  White  v.  State,  136  Ga.  168,  71  S.  E. 
135,  the  court  refused  to  reverse  the  rule 
stated  in  Herring  v.  State,  119  Ga.  709,  46 
S.  £.  876  (cited  in  earlier  note),  that 
sodomy  can  be  committed  by  the  mouth,  and 
said  that  the  law  as  there  stated  must  stand 
as  the  rule  in  this  state. 

In  view  of  the  conflict  of  opinion  on  this 
question  it  would  seem  that  it  would  be 
wise  that  the  different  state  legislatures 
provide,  as  has  been  done  in  some  juris- 
dictions, that  sodomy  include  the  act  when 
committed  by  the  mouth,  and  thus  avoid 
the  possibility  of  an  escape  from  punish- 
ment of  those  who  commit  this  detestable 
act.  J.  H.  B. 
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Apb., 


Messrs.  Blacklldgre,  Wolf,  A  Barnes, 

for  appellant: 

Where  a  statute  defines  a  crime  general- 
ly, without  naming  the  particular  acts  con- 
stituting it,  the  affidavit  is  required  to  set 
out  the  acts  done,  that  it  may  appear  that 
they  constitute  an  offense. 

Johns  v.  State  (Haughn  v.  State)  159 
Ind.  413,  50  L.R.A.  789,  65  N.  E.  287 ;  Bates 
V.  State,  31  Ind.  72;  Bowles  v.  State,  13 
Ind.  427 ;  State  v.  Record,  56  Ind.  107 ;  Ind. 
Rev.  Stat.  1908,  §  2040;  State  v.  Burrell,  86 
Ind.  313;  Strader  v.  State,  92  Ind.  376;  Mc- 
Laughlin V.  State,  45  Ind.  338;  Littell  v. 
State,  133  Ind.  577,  33  N.  E.  417;  State  v. 
Feagans,  148  Ind.  621,  48  N.  E.  226;  Funk 
V.  State,  149  Ind.  338,  49  N.  E.  266. 

The  act  described  by  the  state's  witnesses 
is  not  within  the  statute  defining  sodomy. 

Ind.  Rev.  Stat.  1908,  §  2374;  Pr indie  v. 
State,  31  Tex.  Grim.  Rep.  551,  37  Am.  St. 
Rep.  833,  21  S.  W.  360;  People  v.  Boyle, 
116  Cal.  658,  48  Pac.  800;  Mitchell  v.  State, 
49  Tex.  Crim.  Rep.  535,  95  S.  W.  500;  25 
Am.  &  Eng.  Enc.  Law,  144;  Com.  v.  Poin- 
dexter,  133  Ky.  720,  118  S.  W.  943;  Kin- 
nan  V.  State,  86  Neb.  234,  27  L.RA.(N.S.) 
478,  125  N.  W.  594,  21  Ann.  £:as.  335; 
State  V.  Vicknair,  52  La.  Ann.  1921,  28  So. 
273. 

An  offense  not  within  the  words  cannot  be 
adjudged  a  crime  because  within  the  reason. 

Sherrick  v.  State,  167  Ind.  345.  79  N.  E. 
193. 

Mr.  Thomas  H.  Branaman,  with  Mr. 
Thomas  M.  Honan,  Attorney  General,  for 
the  SUte: 

An  affidavit  or  indictment  need  only  state 
the  offense  in  such  terms  and  with  such  cer- 
tainty as  will  enable  the  court  and  jury  to 
distinctly  understand  what  is  to  be  tried 
and  determined. 

State  V.  Feagans,  148  Ind.  621,  48  N.  E. 
225;  Funk  v.  SUte,  149  Ind.  338,  49  N.  E. 
266. 

The  language  of  this  affidavit  was  suffi- 
cient to  withstand  a  motion  to  quash. 

Honselman  v.  People,  168  111.  172,  48  N. 
E.  305;  State  v.  Whitmarsh,  26  S.  D.  426, 
128  N.  W.  580;  State  v.  Williams,  34  La. 
Ann.  87;  Cross  v.  State,  17  Tex.  App.  476; 
20  Enc.  PI.  &  Pr.  274;  1  Wharton,  Crim. 
Law,  11th  ed,  §  760. 

The  definition  of  the  offense  as  ''the 
abominable  and  detestable  crime  against 
nature"  includes  the  acts  testified  to  in 
this  case. 

State  V.  Vicknair,  52  La.  Ann.  1921,  28 
So.  273;  Means  v.  State,  125  Wis.  650,  104 
N.  W.  815;  Herring  v.  State,  119  Ga.  709, 
46  S.  E.  876 ;  State  v.  Whitmarsh,  26  S.  D. 
426,  128  N.  W.  580;  White  v.  State,  136 
Ga.  158,  71  S.  E.  135;  Honselman  v.  People, 
168  111.  172.  48  N.  E.  304;  Kelley  v.  People, 
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192  III.  119,  85  Am.  St.  Rep.  323,  61  N.  E. 
425;  1  Hawk.  P.  C.  p.  9. 

Cox,  J.,  delivered  the  opinion  of  the 
court: 

As  the  result  of  a  trial  by  the  court, 
without' the  intervention  of  a  jury,  appellant 
was  adjudged  guilty  of  sodomy  and  was 
sentenced  to  an  indeterminate  term  of  im- 
prisonment in  the  state  prison  of  not  less 
than  two  nor  more  than  fourteen  years  and 
to  pay  a  fine  of  $100. 

Appellant  was  without  means  to  employ 
counsel,  and  the  trial  court  appointed  mem- 
bers of  the  bar  of  high  standing  to  defend 
him  to  the  end  that  he  should  have  a  fair 
and  lawful  trial.  The  questions  involved 
in  the  case  are  questions  of  law,  and  not  of 
fact,  and  have  never  been  determined  by 
this  court.  It  is  with  a  commendable  de- 
sire to  have  the  ultimate  judicial  tri- 
bunal of  this  state,  constituted  for  that  pur- 
pose, declare  the  law  of  the  state  on  the 
question  involved,  and  thereby  determine 
whether  appellant  was  lawfully  convicted, 
that  counsel,  who  are  serving  without  com- 
pensation, present  this  appeal  for  their 
client. 

A  motion  to  quash  that  count  of  the  affi- 
davit on  which  the  conviction  rests  was 
made  on  the  statutory  grounds  that  the 
facts  stated  therein  do  not  constitute  a  pub- 
lic offense,  and  that  they  are  not  stated  with 
sufficient  certainty.  This  motion  was  over- 
ruled, and  this  ruling  presents  the  first 
claim  of  error.  Omitting  the  formal  parts 
beginning  and  closing  it,  the  count  of  the 
affidavit  in  question  reads  as  follows: 
"Lawrence  D.  Stevens,  being  first  duly 
sworn  according  to  law,  deposeth  and  saith 
that  on  or  about  the  19th  day  of  August, 
1912,  at  the  county  of  Howard  and  state  of 
Indiana,  Otho  Glover  did  then  and  there  un- 
lawfully and  feloniously  commit  the  abomin- 
able and  detestable  crime  against  nature 
with  one  [here  the  name  of  the  pathic  is 
given]  and  who  was  then  and  there  a  boy 
eleven  years  of  age.  Wherefore  affiant  says 
that  said  defendant,  Otho  Glover,  is  guilty 
of  the  crime  of  sodomy."  It  is  earnestly 
contended  by  counsel  that  this  charge  of  the 
commission  of  crime  does  not  satisfy  the  re- 
quirements of  our  statute  which  provides 
that  an  indictment  or  affidavit  must  contain 
a  statement  sf  the  facts  constituting  the 
offense  in  plain  and  concise  language  with- 
out unnecessary  repetition.  Acts  1905,  p. 
584,  §  169  (Burns's  Anno.  Stat.  1908,  § 
2040). 

The  crime  intended  to  be  charged  by  the 
affidavit  is  defined  by  §  2374,  Burns's  Anno. 
Stat.  1908  (Acts  1905,  p.  694,  §  473),  which 
reads  as  follows:  "Whoever  commits  the 
abominable    and    detestable    crime    against 
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nature  with  mankind  or  beast;  or  whoever 
entices,  allures,  instigates,  or  aids  any  per- 
son under  the  age  of  twenty-one  years  to 
commit  masturbation  or  self -pollution,  shall 
be  deemed  guilty  of  sodomy,  and,  on  con- 
viction, shall  be  fined  not  less  than  $100 
nor  more  than  $1,000,  to  which  may  be  add- 
ed imprisonment  in  the  state  prison  not  less 
than  two  years  nor  more  than  fourteen 
years/* 

It  is  quite  obvious  that  the  affidavit  shows 
an  intent  to  charge  appellant  with  sodomy 
by  the  commission  of  the  abominable  and 
detestable  crime  against  nature  with  man- 
kind, as  defined  in  the  above  section,  and 
not  by  the  commission  of  either  of  the 
other  base  acts  which  by  the  terms  of  the 
section  also  constitute  the  crime  of  sodomy. 
The  charge  is  made  in  the  language  of  the 
statute  which  has  long  been  deemed  to  be 
sufficient,  as  a  general  rule,  in  charging  the 
commission  of  a  statutory  offense.  It  is, 
however,  contended  by  counsel  for  appellant 
that  this  process  of  conunitting  the  crime  of 
sodomy,  as  defined  by  our  statute,  is  not  an 
offense  which  smy  be  so  pleaded,  and  is  not 
within  the  general  rule,  but  comes  within 
an  exception  to  it,  which  requires  nicer  cer- 
tainty in  the  charge.  It  is  true  that  where 
an  offense  is  defined  by  the  statute  in  ge- 
neric terms,  without  naming  the  particular 
acts  constituting  it,  it  has  been  held,  as  an 
exception  to  the  general  rule,  that  it  is  not 
sufficient  to  charge  it  in  the  language  of  the 
definition,  but  the  particular  acts  must  be 
stated  which  constitute  the  offense  de- 
nounced. Johns  V.  State  (Haughn  v. 
State)  [1902]  159  Ind.  413,  416,  59 
L.ILA.  789,  65  N.  E.  287;  State  v. 
Pattern,  (1902)  159  Ind.  248,  250,  64 
N.  £.  850;  SUte  v.  Metsker  (1908) 
169  Ind.  555,  83  N.  £.  241;  State  v. 
Bridgewater,  (1908)  171  Ind.  1,  85  N.  E. 
715. 

But,  by  reason  of  the  vile  and  degrading 
nature  of  this  crime,  it  has  always  been  an 
exception  to  the  strict  rules  requiring  great 
particularity  and  nice  certainty  in  criminal 
pleading,  both  at  common  law  and  where 
crimes  are  wholly  statutory.  It  has  never 
been  the  usual  practice  to  describe  the  par- 
ticular manner  or  the  details  of  the  commis- 
sion of  the  act,  and,  where  the  offense  is 
statutory,  a  statement  of  it  in  the  language 
of  the  statute,  or  so  plainly  that  its  nature 
may  be  easily  understood,  is  all  that  is  re- 
quired. 8  Co.  Inst.  59;  12  Coke,  37; 
2  Chitty,  Crim.  Law,  50;  Crown,  Cir. 
Comp.  86;  4  Bl.  Com.  215,  216;  20 
Enc.  PL  ft  Pr.  274;  36  Cyc.  503;  1 
Wharton,  Crim.  Law,  11th  ed.  §  760; 
People  y.  Williams  (1881)  59  Cal.  397; 
Davis  V.  State  (1810)  3  Harr.  ft 
J.  154;  Lambertson  v.  People,  (1S61)  5 
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Park.  Crim.  Rep.  200;  Com.  v.  Dill  (1894) 
160  Mass.  536,  36  N.  £.  472;  State  v.  Rom- 
ans (1899)  21  Wash.  284,  57  Pac.  819; 
Bradford  v.  State  (1893)  104  Ala.  68,  53 
Am.  St.  Rep.  24,  16  So.  107 ;  State  v.  Will- 
iams  ( 1882 )  34  La.  Ann.  87 ;  Honselman  v. 
People  (1897)  168  111.  172,  48  N.  E.  304; 
Kelly  v.  People  (1901)  192  111.  119,  85  Am. 
St.  Rep.  323,  61  N.  E.  425;  State  v.  Whit- 
marsh  (1910)  26  S.  D.  426,  128  N.  W.  580. 
Blackstone  defines  the  crime  of  sodomv  as 
the  infamous  crime  against  nature,  and  docs 
not  more  fully  particularize  the  acts  which 
constitute  it,  but  says:  "I  will  not  act  so 
disagreeable  a  part  to  my  readers  as  well 
as  myself  as  to  dwell  any  longer  upon 
the  subject,  the  very  mention  of  which  is 
a  disgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  respect  the 
delicacy  of  our  English  law,  which  treats 
it  in  its  very  indictments  as  a  crime  not  fit 
to  be  named."  4  Bl.  C(Mn.  215.  Reason,  de- 
cency, and  precedent,  we  think,  unite  in 
justifying  the  conclusion  that  the  court  did 
not  err  in  overruling  appellant's  motion  to 
quash  the  affidavit. 

The  second  claim  of  error  on  the  part  of 
the  trial  court  is  founded  on  the  overruling 
of  appellant's  motion  for  a  new  trial,  the 
causes  for  which  are  that  the  finding  of  the 
court  is  contrary  to  law,  and  not  sustained 
by  sufficient  evidence.  The  evidence  shows 
clearly  and  without  contradiction  that  the 
crime  was  committed  by  appellant  as 
charged,  if  it  may  be  committed  on'  the 
pathic  per  os.  The  able  counsel  for  appel- 
lant contend  that  the  offense,  though  statu- 
tory, is  not  so  particularly  defined  a;S  to 
exhibit  the  acts  constituting  it,  and  that 
therefore  we  must  resort  to  the  common  law 
to  ascertain  what  these  acts  are,  and  that 
we  are  required  to  exclude  every  act  not  in- 
cluded in  the  offense  at  common  law.  State 
v.  Berdetta  (1880)  73  Ind.  185,  38  Am.  Rep. 
117;  Ledgerwood  v.  State  (1892)  134  Ind. 
81,  89,  33  N.  E.  631;  Woodworth  v.  State 
(1896)  145  Ind.  276,  279,  43  N.  £.  933; 
State  V.  Patton  (1902)  159  Ind.  248,  251,  64 
N.  E.  850;  Sopher  v.  State,  (1907)  169  Ind. 
177, 181,  14  L.R.A.(N.S.)  172,  81  N.  E.  913, 
14  Ann.  Cas.  27.  These  cases  and  numerous 
others  have  firmly  fixed  as  a  rule  in  this 
state  that  when  a  public  offense  has  been 
declared  by  statute  in  the  general  terms  of 
the  common  law,  without  more  particular 
definition,  and  provided  punishment  there- 
for, the  courts  will  resort  to  the  common 
law  for  the  particular  acts  constituting  the 
offense.  It  is  contended  by  counsel  that  at 
common  law  the  crime  in  question  could  be 
committed  with  mankind  only  per  annum, 
and  that  the  act  shown  in  this  case  was 
never  included  in  the  common -law  offense, 
and  is  not,  therefore,  within  the  statute. 
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Counsel  concede  the  very  obvious  fact  that 
the  act  here  involved  is  within  the  mis- 
chief and  the  reason  of  the  statute;  but, 
not  being  within  the  words  of  the  statute 
or,  it  is  chiimed,  of  the  offense  as  it  was 
known  at  common  law,  the  rule  of  strict 
construction  of  penal  statutes,  it  is  urged, 
requires  its  exclusion  from  the  anathema 
and  penalty  of  the  statute.  Sherrick  v. 
State  (1006)  167  Ind.  345,  354,  79  N.  £. 
193. 

There  can  be  no  doubt  of  the  soundness 
of  the  general  rule  that  penal  statutes  are 
to  reach  no  further  in  meaning  than  the 
fair  and  plain  import  of  their  words,  and 
that  acts  within  the  mischief  and  reason, 
but  not  within  the  letter,  are  to  be  excluded. 
But  the  crime  of  sodomy  has  always  been 
deemed  a  very  pariah  of  crimes,  and  the  acts 
constituting  it  but  seldom  specifically  de- 
fined. There  can  be  no  doubt  that  many  of 
the  definitions  are  amply  broad  to  include 
the  act  in  question.  The  earliest  mention 
of  it  in  the  laws  of  England  may  be  found 
in  Rotuli  Pari.  60  Edw.  III.  No.  58  (1376), 
where  it  appears  that  a  complaint  was  made 
that  the  Lombards  had  brought  into  the 
realm  a  shameful  vice,  not  to  be  named, 
which  complaint  was  accompanied  by  the 
suggestion  that  it  should  be  puniblied  for 
the  safety  of  the  realm.  The  vice  was  not 
more  particularly  described.  The  statute  of 
25  Henry  VIII.  made  the  "detestable  and 
abominable  vice  of  buggery  committed  with 
mankind  or  boast"  a  felony  punishable  by 
death,  but  the  felony  was  not  otherwise  de- 
scribed.   Stat,  at  L.  1483-1539,  p.  267. 

Coke  defines  the  crime  as  "a  detestable 
and  abominable  sin,  amongst  Christians,  not 
to  be  named,  committed  by  carnal  knowledge 
against  the  ordinance  of  the  Creator,  and 
order  of  nature,  by  mankind  with  mankind, 
or  with  brute  beast,  or  by  womankind  with 
brute  beast."  3  Inst.  58.  The  same  defini- 
tion is  found  in  Burns  J.  P.  p.  528. 

Hawkins  tells  us  that  "all  unnatural  car- 
nal copulations,  whether  with  man  or  beast, 
seem  to  come  under  the  notion  of  sodomv, 
which  was  felony  by  the  ancient  common 
law,  and  punished,  according  to  some  au- 
thors, with  burning,  according  to  others 
with  burying  alive."     1  Hawk.  P.  C.  9. 

In  Bacon's  Abridgment  the  definition  is 
"an  unnatural  copulation  between  two  hu« 
man  creatures  or  between  a  human  and  a 
brute  creature."  9  Bacon,  Abr.  358.  See 
also  Jacob's  Law  Diet.  p.  375. 

As  we  have  seen,  the  definition  given  by 
Blackstone  is  similar  to  and  fully  as  general 
as  that  in  our  statute  upon  which  the  con- 
viction of  appellant  rests.  More  modern 
definitions  are  equally  as  broad  as  many  of 
the  ancient  ones. 

Russell  on  Crimes  gives  it  as,  "Peccatum 
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illud  horrible  inter  christianoa  non  nominan- 
dum"  (that  horrible  crime  not  to  be  named 
among  Christians),  without  further  particu- 
larity. And  this  is  clearly  merely  the  an- 
cient definition.    7th  Eng.  ed.  vol.  1,  p.  075. 

In  2  Bishop,  New  Crim.  Law,  §  1191,  the 
definition  is  given  aa  "a  carnal  copulation 
by  human  beings  with  each  other  against 
nature,  or  with  a  beast."  See  also  Ander- 
son's Law  Diet. 

In  36  Cyc.  501,  it  is  defined  as  follows: 
"Sodomy,  in  its  broadest  meaning,  is  the 
carnal  copulation  by  human  beings  with 
each  other  against  nature,  or  with  a  beast, 
in  which  sense  it  includes  the  crime  against 
nature,  bestiality,  and  buggery.  In  its  nar- 
rower sense  sodomy  is  the  carnal  copulation 
between  two  male  human  beings  per  anum." 
See  also  Ausman  v.  Veal  (1858)  10  Ind. 
357,  71  Am.  Dec.  331. 

Modern. lexicographers  unite  in  giving  the 
word  "sodomy"  a  broad  and  comprehensive 
definition,  as  is  shown  by  the  definition  in 
the  Century  Dictionary,  which  is  given  as 
"unnatural  sexual  relations,  as  between  per- 
sons of  the  same  sex  or  with  beasts." 

The  original  authority  for  the  statement 
found  in  text-books  and  some  American 
cases,  that  the  act  involved  in  this  case  is 
not  within  the  common-law  definition  of  the 
crime,  is  the  case  of  Rex  v.  Jacobs  (1817) 
1  Russ.  &  R.  C.  C.  331.  The  report  of  the 
case  is  exceedingly  short,  and  gives  no  rea- 
son for  the  conclusion  reached.  It  alone  has 
led  a  number  of  textbooks  on  criminal  law 
to  make  the  statement  that  "to  constitute 
the  offense  the  act  must  be  in  that  part 
where  sodomy  is  usually  committed."  9 
Bacon,  Abr.  p.  160;  1  Russell,  Crimes,  7th 
Eng.  ed.  p.  976.  This  very  statement,  how- 
ever, is  a  concession  that  the  offense  is 
sometimes,  if  more  rarely,  committed  in 
other  ways,  and  justifies  the  broader  and 
more  comprehensive  common-law  definitions 
which  we  have  set  out.  The  case  of  Rex 
v.  Jacobs,  supra,  stands  alone  in  England  on 
the  question,  and  no  other  expression  of  the 
courts  of  that  country  can  be  found  to  limit 
the  broader  definitions  of  the  offense  given 
by  the  great  writers  on  the  common  law. 
In  view  of  this  fact,  we  think  we  are  left 
free  to  conclude  that  our  legislature,  when 
it  passed  the  act  of  1905  (Burns's  Anno. 
Stat.  1908,  §  2374),  supra,  chose  rather 
the  broad  definition  of  the  crime,  which 
would  include  those  abominations  with- 
in the  mischief  of  the  law,  rather  than 
the  narrow  one  which  without  reason 
would  exclude  from  punishment  a  per- 
petrator of  what  might  well  be  con- 
sidered the  vilest  and  most  degenerate  of 
all  the  acts  within  the  inclusion  of  the 
broad  definition.  The  correctness  of  this 
i  conclusion  is  made  clear  by  the  fact  that 
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by  the  last  clause  of  §  2374  the  act  of  en- 
ticing, alluring,  instigating,  or  aiding  any 
person  under  the  age  of  twenty-one  to  com- 
mit masturbation  or  self-pollution  is  also 
made  the  crime  of  sodomy.  This  was  never 
within  the  broadest  definition  of  sodomy  at 
common  law.  It  is  inconceivable  that  the 
l^islature  denounced  and  provided  severely 
condign  punishment  for  this  unnatural  sex- 
ual practice  and  that  of  penetration  per 
anum,  and  left  the  vilest  and,  if  possible, 
most  unnatural  one,  to  go  undenounced  and 
unpunished.  A  part  of  the  history  of  the 
definition  of  the  crime  of  sodomy  in  this 
state  adds  further  support  to  the  conclusion 
reached.  Section  100  of  the  Crim.  Code  of 
1881  (Acts  1881,  p.  196;  Rev.  Stat.  1881, 
§  2005)  contained  the  provision  that  who- 
ever, "being  a  male,  carnally  knows  any 
man  or  any  woman  through  the  anus,"  shall 
be  guilty  of  sodomy.  The  change  would  seem 
to  indicate  that  the  legislature  meant  the 
broad  definition  of  the  "abominable  and  de- 
testable crime  against  nature"  to  be  includ- 
ed in  our  statutory  definition  of  sodomy  un- 
restricted by  the  decision  in  Rex  v.  Jacobs, 
supra. 

The  decisions  in  this  country  on  the  ques- 
tion are  not  harmonious.  The  courts  of  a 
number  of  states  have  some  of  them,  ap- 
parently with  little  consideration,  followed 
the  case  of  Rez  v.  Jacobs,  supra.  See  Prin- 
dle  V.  State,  31  Tex.  Crim.  Rep.  551,  37  Am. 
St.  Rep.  833,  21  S.  W.  360;  People  v.  Boyle, 
116  Cal.  658,  48  Pac.  800;  Com.  v.  Poin- 
dexter,  133  Ky.  720,  118  S.  W.  943;  Kin- 
nan  V.  State,  27  L.R.A.(K.S.)  478,  note,  21 
Ann.  Cas.  335,  note. 

The  conclusion  we  have  reached  in  this 
case  is  in  harmony  with  a  number  of  well- 
reasoned  cases  in  other  states.  Herring  v. 
State  (1904)  119  6a.  711,  46  S.  E.  876; 
White  V.  State  (1911)  136  6a.  158,  71  S.  E. 
135;  Honselman  v.  People  (1897)  168  111. 
172,  48  N.  E.  304;  Kelly  v.  People  (1901) 
192  ni.  119,  85  Am.  St.  Rep.  323,  61  N.  E. 
425;  State  v.  Whitmarsh  (1910)  26  S.  D. 
426,  128  K.  W.  580.  See  also  Means  v. 
State,  125  Wis.  650,  104  N.  W.  815;  State 
V.  Vicknair  (1900)  52  La.  Ann.  1922,  28 
So.  273. 

In  the  well-considered  case  of  State  v. 
Whitmarsh  (1910)  26  8.  D.  426,  128  N.  W. 
580,  in  commenting  on  the  reason  given  by 
certain  writers  on  criminal  law  for  the  de- 
cision in  Rex  y.  Jacobs,  supra,  that,  "to 
constitute  this  offense,  the  act  must  be  in 
that  part  where  sodomy  is  usually  commit- 
ted," it  is  said:  "The  mere  statement  of 
the  above  reason  shows  the  unsoundness  of 
such  a  distinction.  It  concedes  that  the  act 
is  sometimes  committed  in  some  other  part, 
and,  by  conceding  that  the  act  committed 
in  such  other  part  is  not  the  usual  offense, 
45  L.R.A.(N.S.) 


the  statement  concedes  that  the  act,  if  com- 
mitted in  such  other  part,  would  be  still 
more  unnatural,  because,  if  not  more  unnat- 
ural, it  would  not  be  more  unusual.  Cer- 
tainly this 'unusual  act  is  many  times  more 
'detestable  and  abominable'  than  that  made 
criminal  at  common  law.  As  was  well  said 
by  the  court  in  State  v.  Vicknair,  52  La. 
Ann.  1921,  28  So.  273:  'But  why,  in  the 
common-law  courts,  the  use  of  the  mouth 
should  not  have  been  considered  as  much 
against  nature  as  though  the  act  were  com- 
mitted per  anum  is  incomprehensible.'" 
The  judgment  is  affirmed. 


DBIiAWARE  SUPREBfE  GOUBT. 

MAHLON  BRYAN  et  al..  Trustees,  etc.,  of 
James  C.  Aikin,  Deceased,  Appts., 

V. 

WILLIAM  AIKIN  et  al. 

(—  Del.  — ,  86  Atl.  674.) 

lilfe  tenant  *  stock  dividends  —  distri- 
bntlon. 

Stock  dividends  declared  out  of  net  earn- 
ings of  a  corporation  accumulated  during 
a  term  of  years,  and  used  to  improve  the 
corporate  property,  which  are  distributed  as 
earnings  belong  to  the  life  tenant,  and  not 
to  the  remainderman,  when  neither  the 
principal  of  the  trust  estate  nor  the  income 
therefrom,  so  far  as  the  shares  held  as 
principal  are  concerned,  is  diminished  by 
reason  of  such  dividends. 

(Boyce,  J.,  dissents.) 

(April  21,  1913.) 

APPEAL  by  complainants  from  a  decree 
of  the  Chancery  Court,  distributing  a 
dividend  on  stock  held  by  complainants  as 
trustees  under  the  will  of  James  C.  Aikin, 
deceased,  to  remaindermen  instead  of  life 
tenants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  H.  Ward,  for  appellants: 

All  net  earnings,  howsoever  they  may 
have  been  treated  or  used  by  the  corpora- 
tion during  their  accumulation,  and  regard- 
less of  the  period  during  which  they  have 
accumulated,  if  declared  as  dividends  out  of 
net  profits  during  the  life  tenancy,  are 
given  to  the  life  tenant,  whether  such 
dividends  are  made  in  cash  or  capital  stock, 
provided  that  the  principal  of  the  trust 
fund  is  not  diminished  thereby. 

Barclay  v.  Wainewright,  14  Ves.  Jr.  66; 

Note. —  For  rights  as  between  life  tenant 
and  remaindermen  in  dividends  or  distribu- 
tions made  by  corporations,  see  notes  to 
Holbrook  v.  Holbrook,  12  L.R.A.(N.S.)  769, 
and  Newport  Trust  Co.  v.  Van  Rensselaer, 
35  L.R.A.(N.S.>  563 
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Price  V.  Anderson,  15  Sim.  473 ;  Preston  I 
V.  Melville,  16  Sim.  163;  Johnson  v.  John- 
son, 5  Eng.  L.  &  Eq.  Rep.  164;  MacLaren 
V.  Stainton,  3  DeG.  F.  &  J.  202;  Re  Hop- 
kins, L.  R.  18  Eq.  696,  43  L.  X  Ch.  N.  S. 
722,  30  L.  T.  N.  S.  627,  22  Week.  Rep. 
687;  Lock  v.  Venables,  27  Beav.  598; 
Browne  v.  Collins,  L.  R.  12  Eq.  586;  Boueli 
V.  Sproule,  L.  R.  12  App.  Cas.  385,  56  L. 
J.  Ch.  N.  S.  1037,  57  L,  T.  N.  S.  345,  36 
Week.  Rep.  193;  Sugden  t.  Alsbury,  L. 
R.  45  Ch.  Dir.  237,  60  L.  J.  Ch.  N.  S. 
29,  63  L.  T.  N.  S.  676,  39  Week.  Rep.  136, 
2  Meg.  346;  Earp's  Appeal,  28  Pa.  368; 
Oliver's  Estate,  136  Pa.  43,  9  L.R.A.  421, 
20  Am.  St.  Rep.  894,  20  Atl.  527;  Robin- 
son's Trust,  218  Pa.  481,  67  Atl.  775; 
Boyer's  Appeal,  224  Pa.  144,  73  Atl.  320; 
Robertson  v.  deBrulatour,  188  N,  Y.  301, 
80  N.  E.  938;  Re  Warren,  2  Connoly,  411, 
11  N.  Y.  Supp.  787;  Riggs  v.  Cragg,  26 
Hun,  89;  McLouth  v.  Hunt,  154  N.  Y.  189, 
.39  L.R.A.  230,  48.  N.  E.  548;  Ix)wry  v. 
Farmers'  Loan  &  T.  Co.  56  App.  Div. 
408,  67  N.  Y.  Supp.  759;  Clarkson  v.  Clark- 
son,  18  Barb.  646;  Woodruff's  Estate,  1 
Tucker,  58;  Re  Kemochan,  104  X.  Y.  618, 
11  X.  E.  149:  Van  Doren  v.  Olden,  19  N. 
J.  Eq.  176,  97  Am.  Dec.  660;  Ashhurst  v. 
Field,  26  N.  J.  Eq.  1;  Thomas  v.  Gregg, 
78  Md.  645,  44  Am.  St.  Rep.  310,  28  Atl. 
565;  Atlantic  Coast  Line  Dividend  Cases, 
102  Md.  73,  61  Atl.  295-297:  Kalbach  v. 
Clark,  133  Iowa,  215,  12  L.RJl.(N.S.) 
801,  110  N.  W.  599,  12  Ann.  Cas.  647; 
Cobb  V.  Fant,  36  S.  C.  1,  14  S.  E.  959:  Lord 
v.  Brooks,  52  N.  H.  72;  Walker  v.  Walker, 
68  N.  H.  407,  39  Atl.  432;  Hite  v.  Hite, 
93  Ky.  257,  19  L.R.A.  173,  20  S.  W.  778, 
40  Am.  St.  Rep.  189;  Pritchitt  v.  Nash- 
ville Trust  Co.  96  Tenn.  472,  33  L.R.A.  856, 
36  S.  W.  1064;  2  Cook,  Corp.  6th  ed.  § 
554;  1  Morawetz  Priv.  Corp.  2d  ed.  8  468; 
2  Thomp.  Corp.  §  2193;  Spelling,  Priv. 
Corp.  496,  note  2;  2  Purdy's  Beach,  Priv. 
Corp.   §  466;    10  Cyc.  559.' 

Messrs.  Sanlsbnry,  Ponder,  &  Morris, 
for  appellees: 

Stock  distributed  as  dividends  does  not 
belong  to  the  life  tenant,  but  must  be  held 
by  the  trustees  as  part  of  the  corpus  of 
the  estate. 

Smith  V.  Dana,  77  Conn.  543,  69  L.R.A. 
76,  107  Am.  St.  Rep.  51,  60  Atl.  117; 
Bulkeley  v.  Worthington  Ecclesiastical  Soc. 
78  Conn.  526,  12  L.R.A.(N.S.)  785,  63 
Atl.  351 ;  Boardman  v.  Board  man,  78  Conn. 
451,  12  L.R.A.(N.S.)  779,  62  Atl.  3.39; 
Perry,  Tr.  6th  ed.  §  545,  p.  877 ;  Gibbons  v. 
Mahon,  136  U.  S.  549,  ,34  L.  ed.  525,  10 
Sup.  Ct.  Rep.  1057;  Re  Barton,  L.  R.  5 
Eq.  238;  Bouch  v.  Sproule,  L.  R.  12  App. 
Cas.  386,  56  L.  J.  Ch.  N.  S.  1037,  57  L.  T. 
N.  S.  345,  36  Week.  Rep.  193;  Green  v. 
45  L.R.A.(N.S.) 


Bissell,  79  Conn.  647,  8  L.R.A.(N.S.> 
1011,  118  Am.  St.  Rep.  166,  66  Atl.  1066; 
Boardman  v.  Mansfield,  79  Conn.  634,  12 
L.R.A.(N.S.)  793,  118  Am.  St.  Rep.  178, 
66  Atl.  169;  Spooner  v.  Phillips,  62  Conn. 
62,  16  L.R.A.  461,  24  Atl.  624:  Bishop  v. 
Bishop,  81  Conn.  609,  71  Atl.  683;  DeKoven 
V.  Alsop,  206  III.  309,  63  L.R^.  587,  68 
X.  E.  930;  Billings  v.  Warren,  216  111. 
281,  74  X.  E.  1060;  Richardson  v.  Richard- 
son, 76  Me.  570,  46  Am.  Rep.  428;  Minot 
V.  Paine,  99  Mass.  101,  96  Am.  Dec.  705; 
Gifford  V.  Thompson,  116  Mass.  478; 
D'Ooge  V.  Leeds,  176  Mass.  658,  67  N.  E. 
1025;  Ballantine  v.  Young,  79  N.  J.  Eq. 
70,  81  Atl.  119;  Re  Brown,  14  R.  I.  371, 
51  Am.  Rep.  397;  Kaufman  v.  Charlottes- 
ville Woolen  Mills,  93  Va.  673,  26  S.  £. 
1003 ;  Williams  v.  Western  U.  Teleg.  Co.  93 
X.  Y.  189;  Xote  to  Holbrook  y.  Holbrook, 
12  L.R.A.(X.S.)  768. 
Mr.  Benjamin  Xields  also  for  appellees. 

Pcnnewlll,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

James  C.  Aikin  by  his  last  will  and  tes- 
tament, dated  the  13th  day  of  May,  1874, 
and  probated  on  the  22d  day  of  July,  1884, 
devised  all  the  rest  and  residue  of  his  es- 
tate to  his  wife,  Elizabeth  S.  Aikin,  and  his 
friend,  Victor  Du  Pont,  upon  the  follow- 
ing trust:  "That  the  said  Elisabeth  S. 
Aikin  shall  receive  the  interest,  dividends, 
rents,  and  income  thereof  for  her  sole  and 
separate  use  during  the  term  of  her  natural 
life;  .  .  .  and  after  the  death  of  the 
said  Elizabeth  S.  Aikin  upon  this  further 
trust,  for  the  said  surviving  trustee  to 
invest  the  personal  estate  securely  and  to 
collect  the  dividends  and  interest  thereof, 
and  to  let  and  manage  the  real  estate,  and 
to  collect  the  income  thereof,  and  after 
paying  all  just  charges  and  expenses,  in- 
cluding a  reasonable  compensation  to  the 
said  trustee  for  his  care  and  trouble,  to 
pay  over  the  net  income,  interest,  and  divi- 
dends half  yearly  in  equal  shares  to  my 
granddaughter,  Elizabeth  Morrison  Bryan, 
and  my  niece,  Annie  Grier,  for  and  during 
the  term  of  their  natural  lives  for  their 
sole    and    separate   use.  And    if 

either  of  them,  the  said  Elizabeth  M.  Bryan 
or  Annie  Grier,  shall  happen  to  die  with- 
out leaving  issue  to  survive  her,  then  upon 
trust  to  hold  the  whole  trust  estate  for 
the  benefit  of  the  survivor  -  of  them  upon 
the  same  trusts,"  etc.  "And  if  both  of 
them  should  happen  to  die  without  leaving 
issue  to  survive,  then  upon  trust  to  trans- 
fer and  convey  in  fee  simple  the  said  residue* 
of  my  estate,  free  from  any  trust,  to  such 
persons  as  would  iiave  been  entitled  to  take 
the  same  from  me  by  the  intestate  laws  of 
the  state  of  Delaware  if  I  iiad  died  seised 
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thereof  in  fee  simple,  intestate,  unmarried, 
and  without  issue." 

Elizabeth  S.  Aikin,  the  tsstator's  wife, 
and  the  first  beneficiary  for  life  under  the 
trust,  died  before  the  testator.  Elizabeth 
M.  Bryan,  who,  with  Annie  Grier  was  bene- 
ficiary under  the  trust  after  the  death  of 
the  wife,  is  also  dead,  leaving  no  issue. 

The  said  Annie  Grier,  who  intermarried 
with  Thomas  K.  Porter,  still  survives,  and 
is  entitled,  under  the  terms  of  said  trust,  to 
have,  receive,  and  enjoy  the  net  income, 
interest,  and  dividends  accruing  from  the 
property  included  in  the  trust.  The  defend- 
ants are  the  persons  who  would  be  entitled, 
under  said  will,  in  case  of  the  death  of 
Annie  Grier  Porter,  without  issue,  to  take 
the  property  included  in  the  trust  estate 
under  the*  intestate  laws  of  the  state  of 
Delaware  as  if  the  testator  had  died  seised 
thereof  in  fee  simple,  intestate,  unmarried, 
and  without  issue. 

Victor  Du  Pont,  the  surviving  trustee, 
died  in  1888,  and  Mahlon  Bryan  and  Henry 
C.  Robinson,  the  complainants,  were  ap- 
pointed by  the  court  of  chancery  on  the 
26th  day  of  September,  18S8,  trustees  under 
said  will,  and  duly  qualified  as  such. 

The  trustees,  prior  to  the  adoption  by  the 
directors  of  the  Delaware  Railroad  Com- 
pany of  the  resolution  hereinafter  men- 
tioned, held  as  a  part  of  the  trust  estate 
63  shares  of  the  capital  stock  of  the  Del- 
aware Railroad  Company,  a  part  of  which 
was  brought  by  the  testator  in  his  lifetime 
and  passed  under  his  will,  and  the  remain- 
der was  purchased  by  the  trustees  after 
his  death.  The  par  value  of  said  stock 
was  $25  per  share.  The  trustees  paid  for 
32  shares  $31.75  per  share,  and  for  17 
shares  $35  per  share. 

On  the  21st  day  of  February,  1910,  the 
board  of  directors  of  the  Delaware  Rail- 
road Company  adopted  the  following  pre- 
amble and  resolution:  "Whereas,  by  reso- 
lution of  this  board,  adopted  January  13, 
1910,  it  was  declared  in  the  judgment  of 
the  board  proper  and  advisable  that  an  ad- 
ditional increase  should  be  made  in  this 
company's  capital  stock  to  the  extent  of 
83,642f  shares  of  the  par  value  of  $25  per 
share,  aggregating  $2,091,060,  for  the  pur- 
pose of  its  issuance  and  distribution  at  par 
as  a  stock  dividend  to  and  among  the  hold- 
ers of  this  company's  capital  stock,  ac- 
cording to  their  respective  holdings,  for  and 
on  account  of  expenditures  and  appropria- 
tions out  of  the  company's  surplus  earn- 
ings from  and  including  the  year  1897,  to 
and  including  the  year  1909,  made  for  and 
in  the  purchase  of  additional  real  estate 
and  substantial  betterments  and  improve- 
ments to  the  company's  railroads  and  ap- 
purtenances, costing,  in  the  aggregate,  $2,- 
46  L.RJ^.(NJS.) 


100,000;  and  by  the  said  resolution  thn 
question  of  such  increase  of  capital  stock 
and  the  issuance  and  distribution  thereof 
as  a  stock  dividend,  as  aforesaid,  was  di- 
rected to  be  submitted  to  the  company'& 
shareholders  for  consideration  and  appro- 
priate action  at  a  special  meeting  called 
for  that  purpose,  to  be  held  on  the  15th 
day  of  February,  3910; 

''And  whereas,  the  said  question  was  sub- 
mitted to,  and  considered  by,  the  stock- 
holders at  the  said  special  meeting,  and  th(> 
said  increase  of  capital  stock  and  the  is- 
suance and  distribution  thereof  as  a  stock 
dividend  to  and  among  the  company's  stock- 
holders were  duly  consented  to,  authorized^ 
and  approved;  therefore: 

"Resolved,  that  an  extra  dividend  out  of 
this  company's  net  earnings  accruing  prior 
to  November  1,  1909,  of  20  per  centum  in 
cash  and  70  per  centum  in  capital  stock 
be  and  the  same  is  hereby  declared  to  and 
among  this  company's  stockholders,  accord- 
ing to  their  respective  holdings,  as  they 
shall  stand  registered  at  the  close  of  busi- 
ness on  the  23d  day  of  February,  1910,  the 
same  to  be  payable  on  and  after  the  28th 
day  of  February,  1910;  and  an  actual  in- 
crease in  the  company's  capital  stock  to  the 
extent  of  83,642f  shares,  aggregating  at 
their  par  value  $2,091,060,  and  the  issuance 
and  distribution  thereof  for  and  on  ac- 
count of  the  stock  dividend  hereby  declared, 
be  and  the  same  are  hereby  authorized,  and 
the  proper  officers  of  the  company  are  iiere- 
by  expressly  empowered  and  directed  to 
take  all  such  steps  and  proceedings  as  shall 
be  necessary  and  proper  to  effectuate  thi;^ 
resolution." 

In  the  dividend  declared  under  said  reso- 
lution the  trustees  received  in  cash  the 
sum  of  $315,  and  in  stock  44  full  shares 
and  a  fractional  stock  scrip  certificate  for 
one  tenth  of  one  share. 

Subsequently  to  the  declaration  of  the 
dividend  in  question  the  market  value  of 
the  stock  of  the  Delaware  Railroad  Com- 
pany, as  fixed  by  public  auctions  in  Feb- 
ruary and  March,  1910,  ranged  from  $48.50 
per  share  to  $49.50  per  share;  the  higher 
price  being  under  sale  of  later  date.  The 
market  value  of  the  stock,  therefore,  sub- 
sequent to  the  declaration  of  the  dividend, 
was  substantially  greater  than  the  price» 
paid  therefor  either  by  the  testator  or  the 
trustees. 

The  preamble  and  resolution  above  quoted 
are  very  definite  and  explicit.  It  clearly 
appears  therefrom,  the  life  tenant  contends, 
that  both  the  cash  dividend  and  the  stock 
dividend  were  declared  out  of  the  net  earn- 
ings of  the  corporation  accruing  prior  to 
November  1,  1909,  and  that  they  constituted 
a   reimbursement   to   the    stockholders    for 
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and  on  account  of  expenditures  made  in 
permanent  improvementa  to  the  company's 
property  out  of  its  surplus  earnings,  ag- 
gregating $2,100,000.  This  is  denied  by  the 
appellees,  who  aver  in  their  answer  ''that 
the  ownership  of  said  surplus  earnings  was 
vested  in  the  Delaware  Railroad  Company, 
and  that  said  stockholders  had  no  proper^, 
or  right  of  property,  in  or  to  said  surplus 
earnings;  that  the  interest  of  rac)i  stock- 
holder in  and  to  said  surplus  earnings  con- 
sisted only  in  the  right  to  a  proportionate 
part  thereof  when  and  as  dividends  might 
be  declared  by  the  corporation  during  its 
existence  under  its  charter;  that  said  sur- 
plus was  earned  by  said  corporation  and 
expended  and  appropriated  for  and  in  the 
purchase  of  additional  real  estate  and  sub- 
stantial betterments  and  improvements  to 
the  company's  railroad  and  appurtenances; 
that  said  stockholders  did  not  furnish  or 
supply  to  or  for  said  corporation  any 
money,  property  or  thing  of  value  what- 
soever for  or  towards  said  company's  sur- 
plus earnings,  and  therefore  said  stock  divi- 
dend did  not  constitute  a  reimbursement  to 
the  stockholders,  as  alleged." 

It  is  further  averred  by  the  appellees  in 
their  answer  ''that  the  said  increase  in  the 
shares  of  the  company's  capital  stock  to 
the  extent  of  83,642f  shares  represented  the 
additional  real  estate  and  substantial  bet- 
terments and  improvements  to  the  com- 
pany's railroads,  costing  in  the  aggregate 
$2,100,000;  that  said  real  estate,  better- 
ments, and  improvements  were,  at  the  time 
of  the  adoption  of  the  resolution,  part  of 
the  corpus  of  said  corporation,  which  was 
controlled  and  managed  as  a  part  of  the 
fixed  capital  of  said  corporation,  and  that 
by  the  increase  of  the  company's  capital 
stock  to  the  extent  of  83, 642 f  shares,  ag- 
gregating at  their  par  value  $2,091,060,  the 
corporation  capitalized  the  said  sum  by  the 
issuance  of  capital  stock  therefor." 

The  facts  set  forth  in  the  bill  of  com- 
plaint, and  which  we  have  stated  substan- 
tially, and  sufficiently  for  the  purposes  of 
this  case,  are  not  materially  controverted, 
except  as  above  stated.  It  is  the  law  ap- 
plicable to  the  admitted  facts,  upon  which 
the  parties  so  widely  and  seriously  differ. 

The  real  question  for  determination  is 
whether  the  stock  dividend  above  mentioned 
is  income  payable  to  the  life  tenant  within 
the  meaning  of  the  will  of  the  testator  and 
the  law,  or  whether  it  constitutes  a  part 
of  the  capital  of  the  trust  estate,  which, 
by  the  will,  is  to  go  to  the  remaindermen 
upon  the  expiration  of  the  life  tenancy. 

In  order  to  make  a  proper  and  legal  dis- 
position of  said  stock  dividend  the  com- 
plainants filed  a  bill  in  the  court  below, 
prayinsr  for  a  construction  of  said  will,  and 
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for  instructions  respecting  their  duties  in 
the  premises. 

By  the  decree  of  the  chancellor  the  trus- 
tees were  instructed  to  hold  the  new  shares 
of  stock  as  an  investment  of  a  part  of  the 
principal  of  the  trust  estate.  From  said 
decree  an  appeal  was  taken  to  this  court, 
which  is  the  subject  now  under  considera- 
tion. 

What  principle  or  rule  of  practice  shall 
be  adopted  by  courts  of  equity  in  this  state 
in  determining  whether  the  life  tenant  or 
the  remainderman  shall  be  entitled  to  a 
stock  dividend,  declared  out  of  net  earn- 
ings accumulated  during  a  teim  of  years 
and  used  by  the  company  in  the  purchase  of 
real  estate  and  in  the  improvement  of  its 
property,  when  it  appears  that  neither  the 
principal  of  the  trust  estate  nor  the  income 
thereon,  so  far  as  the  shares  held  as  prin- 
cipal are  concerned,  have  been  diminished  by 
reason  of  such  dividend? 

Although  a  similar  question  has  been  fre- 
quently before  the  courts  of  England  and 
some  of  the  states  of  this  country,  it  is  a 
new  one  in  this  state.  In  the  discussion  of 
the  question  by  American  courts  three  prin- 
cipal rules  have  been  considered,  vie.:  Hie 
English  rule,  the  Massachusetts  rule,  and 
the  Pennsylvania  rule.  Each  of  these  rules 
has  been  changed  or  modified  to  some  ex- 
tent by  later  decisions,  even  in  the  juris- 
dictions where  first  declared. 

The  English  rule,  briefly  stated,  is  that 
ordinary  dividends  go  to  the  life  tenant;  ex- 
traordinary or  unusual  dividends  to  the  re- 
mainderman. Later  English  decisions,  how- 
ever, are  to  the  effect  that  extraordinary 
cash  dividends  may  be  decreed  to  the  life 
tenant.  In  the  leading  case  of  Bouch  ▼. 
Sproule,  L.  R.  12  App.  Cas.  386  (1887) 
Lord  Herschell,  in  considering  the  ques- 
tion whether  the  company  did  in  fact  dis^ 
tribute  the  accumulated  profits  as  dividend 
or  convert  them  into  capital,  said :  "I  think 
we  must  look  both  at  the  substance  and 
form  of  the  transaction."  In  the  much 
earlier  case  of  Paris  v.  Paris,  10  Ves.  Jr. 
185,  Lord  Eldon  not  only  disapproved  of 
the  distinction  which  the  original  rule  made 
between  usual  and  extraordinary  dividends, 
but  also  attacked  the  alleged  distinction  be- 
tween profit  dividends  in  capital  stock  and 
in  money,  saying:  "As  to  the  distinction 
between  stock  and  money,  that  it  too  thin." 

The  original  English  rule  has  never  had 
any  standing  in  American  courts,  but  we 
think  that  even  under  the  English  authori- 
ties a  stock  dividend  is  not  necessarily  capi- 
tal of  the  trust  estate.  It  depends  upon 
the  substance  as  well  as  the  form  of  the 
transaction. 

The  Massachusetts  rule  regards  all  cash 
dividends,  however  large,   as  income,  and 
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stock  dividendB,  however  madei  as  capital. 
Minot  V.  Paine,  99  Mass.  108,  96  Am.  Dec. 
705,  and  other  cases  in  that  state. 

Under  this  rule  it  makes  no  difference 
when  the  dividend  was  earned,  provided  it 
was  declared  out  of  the  net  earnings  of  the 
company  during  the  life  tenancy;  and  this 
principle  has  been  followed  with  remark- 
able consistency,  in  its  important  feature, 
by  the  supreme  court  of  the  state  since  the 
rule  was  first  declared. 

The  Pennsylvania  rule,  as  declared  in 
Earp's  Appeal,  28  Pa.  368,  is  as  follows: 
Net  earnings,  when  declared  as  dividends, 
whether  in  stock  or  in  cash,  belong  to  the 
life  tenant,  provided  that  such  earnings 
have  been  made,  or  have  accumulated,  since 
the  stock  in  question  was  held  as  a  part  of 
the  trust  estate. 

This  rule,  it  will  be  observed,  differs  from 
the  Massachusetts  rule  in  two  important 
particulars,  via,:  (1)  It  makes  no  differ- 
ence whether  the  dividend  is  declared  in 
stock  or  in  cash.  (2)  It  does  make  a 
difference  when  the  earnings  were  made  or 
accrued,  for  the  dividend  would  not  go  to 
the  life  tenant  unless  declared  out  of  net 
earnings  made  or  accrued  during  the  exist- 
ence of  the  life  tenancy. 

It  cannot  be  said  that  there  has  been  any 
definite  rule  generally  recognized  by  the 
courts  of  this  country  in  determining 
whether  a  stock  dividend  shall  go  to  the  life 
tenant  or  remainderman.  That  which  is 
sometimes  termed  the  American  rule  is  the 
Pennsylvania  rule,  modified  by  the  elimina- 
tion of  its  apportionment  feature. 

It  would  be  difficult,  and  perhaps  un- 
profitable, to  attempt  to  make  a  classifica- 
tion of  the  states  with  respect  to  the  adop- 
tion of  one  or  the  other  of  the  rules  above 
mentioned.  It  may  be  said  that  the  Massa- 
chusetts rule  has  been  substantially  fol- 
lowed by  the  Supreme  Court  of  the  United 
States  in  Gibbons  v.  Mahon,  136  U.  S.  540, 
34  L.  ed.  525,  10  Sup.  Ct.  Rep.  1057,  and 
also  by  the  courts  of  Connecticut,  Rhode  Is- 
land, Maine,  and  Illinois,  as  appears  from 
the  decisions  in  those  states.  It  is  equally 
clear  that  the  Pennsylvania  rule,  or  the  so- 
called  American  rule,  has  been  approved 
and  acted  upon  by  the  courts  of  a  larger 
number  of  states,  including  New  York,  New 
Jersey,  Maryland,  Kentucky,  Tennessee, 
South  Carolina,  Iowa,  and  New  Hampshire. 

It  may  be  truthfully  said  that  the  courjts 
of  most  states,  especially  in  recent  deci- 
sions, have  not  followed  strictly  either  of 
the  two  principal  rules  of  which  we  have 
spoken,  but  rather  have  differed  from  both, 
in  that  they  have  repudiated  the  appor- 
tionment feature  in  the  Pennsylvania  rule, 
and  also  hold  that  a  real  stock  dividend 


may  go  to  the  life  tenant,  which  is  contrary 
to  the  Massachusetts  rule. 

We  are  not  bound  by  any  rule  adopted 
in  another  jurisdiction,  except  to  the  ex- 
tent that  the  reasoning  in  its  support  com- 
mends itself  to  our  judgment.  We  conceive 
it  to  be  our  duty  to  adopt  one  of  the  rules 
above  mentioned,  in  its  original  form,  or 
so  modified  as  to  be  reasonable  and  just 
both  to  the  life  tenant  and  the  remainder- 
man, and  in  keeping  with  the  intention  of 
the  testator  as  expressed  in  his  will. 

If  possible,  the  rule  so  adopted  should  be 
such  as  not  only  to  govern  this  case,  but 
also  furnish  a  guide  for  trustees  in  the  ex- 
ecution of  other  trusts  of  like  character. 
And  we  assume  that  the  court  should  rec- 
ognize  and  act  upon  the  following  propo- 
sitions,  which   will   not   be   disputed,   viz: 

1.  That  the  intention  of  the  testator  must 
be  carried  out  so  far  as  can  be  under  the 
law. 

2.  That  it  was  the  intention  of  the  tes- 
tator in  the  present  case  that  the  capital 
or  principal  of  the  property  left  in  trust 
should  be  kept  unimpaired  for  the  remain- 
dermen, and  that  all  dividends  declared 
thereon  out  of  the  profits  or  net  earnings 
should  go  to  the  life  tenant. 

As  was  said  by  the  court  in  Beyer's  Ap- 
peal, 224  Pa.  144,  73  Atl.  820  (1909)  : 
''After  all,  the  rule  for  the  determination  of 
controversies  over  dividends,  between  life 
tenants  and  remaindermen,  should  be  to 
give  to  each  just  what  the  donor  intended 
each  to  have.  As  has  been  said,  the  intent 
of  the  .  .  .  testator  is  the  pole  star 
for  the  guidance  of  the  courts." 

The  testator  in  the  present  case  directed 
that  his  wife  should  receive  the  interest, 
dividends,  and  income  of  the  trust  estate 
during  her  natural  life.  There  can  be  no 
doubt  that  such  language  is  broad  enough 
to  cover  stock  dividends,  and  that  it  clear- 
ly evinces  an  intention  on  the  part  of  the 
testator  that  such  dividends  should  go  to 
the  life  tenant  if  declared  out  of  net  earn- 
ings. 

Was  the  "stock  dividend"  declared  out  of 
the  net  earnings?  Were  there,  at  the  time 
the  dividend  was  declared,  net  earnings 
that  could  be  distributed?  They  had  been 
previously  expended  in  the  increase  and  im- 
provement of  the  permanent  property  of 
the  corporation.  Did  such  use  or  expendi- 
ture so  change  their  character  that  no  divi- 
dend could  be  afterwards  declared  thereon? 
Was  the  so-called  stock  dividend,  therefore, 
no  dividend  at  all  in  fact,  but  only  an  evi- 
dence of  the  company's  increased  capital 
created  by  the  appropriation  it  had  made 
of  net  oa miners  which  would  otherwise  have 
been  distributed  as  dividends? 

Unquestionably    the    stock    dividend    in 
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question  was  declared  and  issued  by  the 
company  for  and  on  account  of  expenditures 
and  appropriations  out  of  the  company's 
surplus  earnings.  That  is  expressly  stated 
in  the  resolution  by  which  the  dividend  was 
declared;  and  it  is  also  clear  that  it  was 
the  purpose  of  the  company  to  reimburse  or 
make  good  to  the  stockholders  the  earnings 
which,  from  year  to  year,  instead  of  being 
distributed  as  diridends,  had  been  applied 
to  permanent  improvements.  There  can  be 
no  doubt  that  such  was  the  intention,  but 
some  courts  hold  that  it  is  the  legal  effect 
of  the  act,  and  not  the  intention  of  the 
company,  that  must  control. 

For  over  twelve  years  the  life  tenant  was 
deprived  of  dividends  which  might  have 
been  paid  to  her  out  of  net  earnings  if 
they  had  not  been  expended  in  permanent 
improvements.  Such  expenditure  was  man- 
ifestly for  the  benefit  and  advantage  of 
the  remaindermen,  and  not  of  the  life  ten- 
ant, because  the  value  of  the  corpus  of  the 
company's  property  was  thereby,  find  to 
that  extent,  increased.  And  presumably 
the  value  of  the  shares  was  likewise  in- 
creased, and  this  also  was  to  the  advantage 
of  the  remaindermen  only,  because  the  divi- 
dends were  not  increased.  The  extra  divi- 
dend of  20  per  cent  in  cash  and  70  per 
cent  in  capital  stock  was  declared  out  of 
the  same  fund,  and  for  the  same  purpose. 
This  fund  had  been  created  from  the  net 
earnings  of  the  corporation  accruing  during 
a  certain  period  of  years,  and  was  held  as 
a  part  of  the  general  assets,  whether 
allowed  to  remain  in  the  treasury  of  the 
company,  whether  used  in  the  purchase  of 
securities,  or  expended  in  permanent  im- 
provements. If  the  profits  had  been  paid 
out  from  year  to  year  to  the  stockholders, 
as  might  have  been  done,  it  would  not,  of 
course,  have  constituted  a  division  of  cap- 
ital stock.  If  they  had  been  invested  in 
the  stock  or  bonds  of  this  or  other  com- 
panies, and  such  stock  or  bonds  had  been 
sold  and  a  dividend  declared  out  of  the 
proceeds,  or  declared  in  such  stock  or 
bonds,  such  dividend  would  unquestionably 
have  gone  to  the  life  tenant,  even  under 
the  Massachusetts  rule.  Gould  there  be 
any  difference  in  principle  between  a  stock 
dividend  declared  while  the  company  held 
such  securities  as  a  part  of  its  assets,  and 
a  cash  dividend  declared  after  the  Conver- 
sion of  the  securities?  We  think  not,  be- 
cause in  the  one  case  the  corporation  held, 
as  a  part  of  its  assets,  securities  purchased 
with  net  earnings,  and  in  the  other  case 
it  held,  likewise  as  a  part  of  its  assets,  the 
net  earnings  themselves  unappropriated 
and  uninvested. 

As  was  said  by  the  court  in  the  well-con- 
sidered case  of  Robinson's  Trust,  218  Pa. 
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481,  67  Atl.  775  (1907) :  "The  payment  of 
any  dividend  by  a  corporation  in  active 
operation  takes  away  a  portion 'of  the  as- 
sets which  have  been  temporarily  increased 
by  the  earnings,  and  just  to  that  extent 
the  value  of  the  shares  in  the  market  may 
be  lessened.  But  that  fact  is  of  no  rele- 
vancy in  determining  the  question  of 
whether  the  dividend  is  to  be  regarded  as 
income,  to  the  life  tenant,  or  as  capital  for 
the  remainderman.  That  question  is  to  be 
determined  by  the  origin  of  the  fund  from 
which  the  dividend  is  paid." 

There  seems  to  be  no  dissent  from  this 
proposition,  except  in  those  jurisdictions 
where  it  is  rigidly  held  that  every  stock 
dividend  must  go  to  the  remainderman,  re- 
gardless of  how  or  when  it  was  made.  But 
it  is  very  certain  that  in  the  more  recent 
decisions,  even  by  those  courts  which  have 
followed  the  Massachusetts  rule,  this  rigid 
doctrine  has  been  to  some  extent  relaxed, 
and  the  judicial  purpose  now  is  to  ascertain 
the  character  of  the  transaction  which 
formed  the  basis  of  the  dividend  declared. 
Indeed,  it  may  be  said  that  in  all  states 
where  the  question  has  arisen,  the  question 
whether  a  dividend,  in  stock  or  in  cash, 
shall  go  to  the  life  tenant  or  remainder- 
man, depends  very  much  upon  the  real 
purpose  and  character  of  the  corporate  act. 

For  example,  while  it  is  true  that  in  al- 
most every  case  a  cash  dividend,  whether 
usual  or  extraordinary,  belongs  to  the  life 
tenant,  yet  if  it  appears  that  the  cash  so 
distributed  was  derived  from  a  sale  of  a 
portion  of  the  real  estate  of  the  corporation 
as  it  existed  prior  to  the  trust,  it  will  g> 
to  the  remainderman,  because  it  was  not 
paid  out  of  profits,  but  out  of  the  corpus  of 
the  property. 

In  Massachusetts  a  dividend  which  is  ap- 
parently a  stock  dividend  is  sometimes  held 
to  be  a  cash  dividend,  and  vice  vieraa.  In 
Leland  v.  Hay  den,  102  Mass.  542,  where 
surplus  earnings  had  been  expended  in  the 
purchase  of  the  capital  stock  of  the  com- 
pany, and  such  shares  were  distributed 
among  the  stockholders,  it  was  held  to  bo 
a  cash  dividend;  but  a  distribution  at  tho 
same  time  of  newly  created  shares  was  re- 
garded as  a  stock  dividend. 

The  language  of  the  court  in  that  case 
expresses  more  clearly,  perhaps,  than  any 
other  the  reason  for  the  rule,  and  the  real 
ground  upon  which  it  is  based.  The  court 
said:  "The  purchased  shares  represented 
cash  invested  so  as  to  earn  an  income.  If 
the  directors  had  sold  them,  .  .  .  there 
could  have  been  no  doubt  that  it  was  a 
cash  dividend;  or,  if  the  investment  had 
been  in  the  stocks  of  other  corporations, 
and  the  stocks  divided,  it  would  have  been 
the  same.     As  it  was  the  dividend  did  not 
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affect  the  value  of  the  shares  upon  which 
it  was  made,  relatively  to  the  whole  cap- 
ital stock  of  the  company.  The  shares 
originally  held  by  the  trustees  constituted 
the  same  fractional  part  of  the  whole  cap- 
ital stock  after  the  dividend  as  before.  In 
substance,  as  well  as  in  intent,  it  was  a 
cash  dividend,  though  it  was  not  such  in 
form,  jind  the  substance  and  intent  must 
govern  the  transaction. 

"The  newly  created  shares  constituted  an 
increase  of  the  capital  stock  of  the  com- 
pany, and  affected  the  relative  value  of 
the  shares  held  by  the  trustees.  They  held 
a  smaller  proportion  of  the  whole  capital 
stock  after  the  creation  of  the  shares  than 
before.** 

In  the  case  of  Heard  v.  Eldredge,  109 
Mass.  258,  12  Am.  Rep.  687,  the  fund  dis- 
tributed represented  a  portion  of  the  prop- 
erty of  the  corporation  which  had  been 
taken  by  the  city  under  the  power  of  emi- 
nent domain,  and  was  called  by  the  direc- 
tors a  "cash  dividend."  The  court  said: 
"The  suggestion  that  the  intention  of  the 
directors  should  determine  the  question 
whether  the  dividend  is  capital  or  income 
cannot  be  correct.  .  .  .  It  is  more  safe 
to  look  at  the  character  of  the  property 
and  the  transaction." 

So  it  appears  that,  in  Massachusetts,  a 
dividend  based  on  net  earnings  and  paid  in 
the  stock  of  other  companies,  or  in  its  own 
stock,  would  go  to  the  life  tenant,  provided 
the  capital  stock  of  the  company  was  not 
increased  thereby.  In  substance  and  effect 
the  transaction  would  be  regarded  as  a 
cash  dividend;  and  the  character  of  the 
transaction  will  be  carefully  examined  in 
order  to  ascertain  its  real  meaning  and 
purpose.  The  fact  that  the  earnings  had 
been  invested  in  the  purchase  of  other  se- 
curities would  not  change  their  nature  and 
make  them  capital,  so  that  they  could  not 
be  distributed  as  a  cash  dividend.  They 
might  be  so  distributed,  and  only  as  cash 
dividends.  Then  we  must  assume  that  even 
under  the  Massachusetts  rule  the  mere 
fact  that  net  earnings  had  been  invested  or 
expended  in  improvements  and  betterments, 
would  not  so  change  their  character  as  to 
prevent  their  distribution  among  the. stock- 
holders as  net  earnings. 

We  are  now  considering  only  the  effect  of 
the  appropriation  of  income  to  permanent 
improvements,  and  not  whether  the  distri- 
bution could  be  made  in  newly  created 
shares.  It  may  be  regarded  as  settled  law, 
we  think,  that  although  a  corporation  has 
the  right  to  set  apart  or  reserve  a  portion 
of  its  net  earnings  for  a  period  of  years, 
and  treat  them  as  capital,  retaining  them 
in  its  treasury,  or  expending  them  in  the 
purchase  of  securities,  or  real  estate  for  th^ 
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company,  yet  if  it  subsequently  divides 
such  net  earnings  among  the  stockholders 
by  declaring  a  dividend  in  cash,  in  stock,  or 
in  both,  based  upon  such  earnings,  it  is  a 
distribution  of  profits.  When  the  necessity 
for  the  reservation  ceases,  and  the  reserve 
fund  is  divided  among  the  shareholders,  the 
question  whether  it  was  income  or  capital 
depends  upon  its  origin;  for  their  source 
is  not  changed  by  the  delay  in  distribution. 
If  it  was  originally  taken  from  the  net  earn- 
ings, it  belongs  to  the  tenant  for  life  if  dis- 
tributed in  his  lifetime.  In  such  case  the 
accumulated  income,  as  well  as  the  securi- 
ties and  real  estate  purchased,  are  all  assets 
of  the  corporation,  but  the  earnings  are  not 
regarded  as  capital,  although  they  may 
have  been  treated  by  the  corporation  as 
such  prior  to  the  distribution. 

In  the  present  case  the  appellees  insist 
that  the  appropriation  of  the  net  earnings 
to  improvements  constituted  a  capitaliza- 
tion of  such  earnings,  and  they  could  not 
afterwards  be  distributed  as  net  earnings. 
They  argued  very  strongly  and  plausibly, 
that  when  the  earnings  had  become  a  part 
of  the  corpus  of  the  property  of  the  corpor- 
ation, they  necessarily  lost  their  character 
of  income,  and  could  never  regain  it.  This 
argument,  as  well  as  the  reasoning  in  the 
able  opinion  of  the  chancellor,  impressed 
the  court  at  the  hearing  as  being  very  logi- 
cal and  sound.  But  after  further  and  more 
careful  consideration  we  think  the  position 
taken  by  the  appellees  is  more  technical 
than  equitable. 

The  fact  must  not  be  lost  sight  of  that 
this  case  is  in  a  court  of  equity,  and  is  to 
be  decided  according  to  the  principles  of 
equity.  Undoubtedly  the  company  had  the 
right  to  withhold  the  earnings,  and  to  per- 
manently capitalize  them  if  it  deemed  it 
necessary  or  proper  in  the  conduct  of  its 
business  to  do  so.  But  did  it  do  so  in  this 
case?  The  court  has  the  right,  under  all 
the  authorities,  to  consider  the  nature  and 
character  of  the  entire  transaction  in  order 
to  determine  that  fact,  and  necessarily  the 
intention  of  the  company  is  a  very  material 
element  of  the  transaction.  In  view  of  the 
fact  that  the  company  still  regarded  the 
fund  expended  as  net  earnings,  and  sought 
to  distribute  them  as  such,  is  it  not  reason- 
able to  believe  that  the  appropriation  of 
them,  as  made,  was  more  in  the  nature  of 
a  loan  or  temporary  use  than  a  permanent 
capitalization?  In  Robertson  v.  de  Brula- 
tour,  188  N.  Y.  301,  80  N.  E.  938  (1907), 
the  court  said :  "The  transaction  was  clear- 
ly a  method  of  bookkeeping  adopted  by  the 
company  by  which  the  moneys  to  the  credit 
of  income  account  in  its  ledger  could  be 
transferred  to  the  new  account  to  represent 
the   expenditures    in    the    improvement   of 
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the  company's  properties,  and  at  the  same 
time  the  company  could  be  made  to  appear 
as  a  temporary  borrower  of  the  same,  and, 
therefore,  a  debtor  to  income  account.  .  .  . 
The  funds  themselves  remained  as  much  as 
ever  the  property  of  the  company,  and 
they  never  lost  their  character  as  earnings, 
or  income,"  and  that  upon  their  declaration 
by  way  of  dividend  by  the  company  after 
the  creation  of  the  trust,  they  went  to  the 
owners  of  the  stock  at  the  time  of  the 
declaration  of  the  dividend,  and  were  ac- 
countable for  by  the  trustees  to  the  life 
tenant  as  income. 

In  the  present  case,  notwithstanding  the 
use,  the  net  earnings  were  still  regarded 
as  a  fund  that  might  be  distributed  among 
the  stockholders,  and  would  be  when  it  was 
considered  expedient  to  do  so.  Suppose  the 
corporation,  after  using  the  net  earnings 
as  it  did,  had  borrowed  a  like  sum  of  money 
and  divided  the  same  as  cash  dividend  in 
place  of  the  earnings  which  it  had  used, 
could  anyone  say  that  such  dividend  would 
not  belong  to  the  life  tenant?  We  think 
not,  even  though  the  value  of  the  shares 
was  lessened  by  the  increase  of  the  com- 
pany's liabilities.  Then  suppose,  instead 
of  borrowing  the  money,  the  company  had 
elected  to  create  new  shares  equal  in  value 
to  the  amount  of  the  net  earnings  it  had 
expended,  and  had  distributed  such  shares 
amo^g  the  stockholders  in  place  of  the  net 
earnings  which  it  had  borrowed  or  used, — 
could  it  be  said  that  in  equity  such  shares 
should  not  belong  to  the  life  tenant?  We 
think  not,  unless  the  reasoning  in  support 
of  the  Massachusetts  rule  convinces  to  the 
contrary. 

This  brings  us  to  a  consideration  of  what 
we  regard  as  the  crucial  point  in  the  case; 
for  upon  the  questions  already  discussed 
we  think  there  is  no  essential  difTerence  in 
the  cases.  But  under  the  decisions  in  Mass- 
achusetts, and  a  few  other  states  that  have 
followed  the  same  rule,  if  the  transaction 
of  the  corporation  involved  the  creation 
and  issuance  of  new  shares  of  capital  stock, 
the  distribution  thereof  among  the  stock- 
holders would  be  regarded,  not  as  net  earn- 
ings, but  rather  as  an  apportionment  of  in- 
creased capital.  The  reason  for  so  hold- 
ing is  simply  this,  as  we  have  before  stat- 
ed: "That  the  newly  created  shares  con- 
stituted an  increase  of  the  capital  stock 
of  the  company,  and  affected  the  relative 
value  of  the  shares  held  by  the  trusteos," 
etc. 

This  reasoning,  or  basis  of  decision,  we 
submit,  constitutes  the  only  real  distinction 
between  the  conflicting  rules  respect in<? 
cash  and  stock  dividends.  Although  Romo 
courts  and  text  writers  have  said  that 
Massachusetts  has  departed  from  its  rule 
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as  first  declared,  we  do  not  find  that  there 
has  been  any  departure  respecting  the  dis- 
position of  dividends  declared  in  new 
shares.  The  courts  of  that  state  do  look 
at  the  nature  of  the  transaction,  but  only 
for  the  purpose  of  ascertaining  whether 
the  dividend  was  in  substance  and  effect  a 
cash  or  stock  dividend.  If,  when  so  tested, 
it  proved  to  be  a  stock  dividend  in  (act,  it 
has  been  uniformly  held'  to  belong  to  the 
remainderman,  and  not  to  the  life  tenant; 
and  such  courts  have  invariably  decided 
that  a  dividend  declared  in  newly  created 
shares  is  an  apportionment  of  capital,  and 
not  a  distribution  of  income.  We  must 
therefore  regard  the  Massachusetts  rule  as 
in  irreconcilable  conflict  with  the  Pennsyl- 
vania rule,  or  the  so-called  American  rule, 
which  makes  no  distinction  between  stock 
dividends  and  cash  dividends  when  based 
on  net  earnings. 

Some  courts  have  held  that  the  question 
of  ownership  of  stock  dividends  is  solely 
between  the  life  tenant  and  the  remainder- 
man, there  being  no  prerogative  of  the  cor- 
poration involved,  and  have  declared  that 
even  though  the  corporation  has,  so  far  as 
it  could,  capitalized  its  net  earnings 
through  the  medium  of  stock  dividends, 
such  act  would  not  deprive  the  life  ten- 
ant of  the  net  earnings  so  capitalized.  In 
other  words,  that  even  though  net  earnings 
are  capitalized  so  far  as  the  corporation  is 
concerned,  they  are  not  as  between  the  life 
tenant  and  remainderman,  because  the  in- 
tention of  the  testator  must  control. 

In  Pritchitt  v.  Nashville  Trust  Co.  96 
Tenn.  472,  33  L.R.A.  856,  36  S.  W.  1004, 
the  court  said:  "Undoubtedly  the  action 
of  the  gaslight  company,  in  converting  net 
earnings  into  capital  stock,  gave  them 
that  character  and  status  for  all  corporate 
purposes.  But  did  it  have  any  legal  effect 
beyond  that?  Does  it  follow  that  they 
were  converted  into  technical  corpus,  as 
between  the  life  tenant  and  the  remainder- 
man owning  a  portion  of  the  original  stock? 
We  think  not. 

**When  property  is  given  to  one  person 
for  life,  with  remainder  to  another,  the 
former  is  entitled  to  the  use  for  the  period 
limited  and  the  latter  to  the  corpus  after 
that  time.  Neither  may  encroach  upon 
the  right  of  the  other.  The  life  tenant  may 
not  diminish  the  corpus  nor  the  remainder- 
man the  use;  and  what  they  may  not  do 
themselves,  others  may  not  do  for  them. 
The  life  tenant  may  not  be  deprived  of 
tlie  use  to  augment  the  corpus,  nor  the 
remainderman  of  the  corpus  to  augment 
the  use.  The  right  to  the  use  of  tlie  prop- 
ortv  entitles  the  life  tenant  to  its  net  in- 
come.  As  applied  to  land,  it  entitles  him 
to  the  crops  or  rent;  as  applied  to  money 
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or  bonds,  it  entitles  him  to  the  interest; 
and  as  applied  to  corporate  stock,  it  should, 
upon  the  same  reasoning,  entitle  him  to 
the  net  earnings.  If  the  life  tenant  may 
not  be  deprived  of  crops  or  rents  to  make 
the  land  better,  or  of  interest  to  enlarge 
tUe  corpus  of  money  or  bonds,  why  should 
he  be  deprived  of  net  earnings  of  corporate 
stock,  covered  by  stock  dividends,  to  aug- 
ment the  remainder  estate?  It  does  not 
seem  to  us  a  sufficient  answer  to  say  that 
the  corporation,  in  the  latter  case,  has 
seen  lit,  in  the  due  exercise  of  its  power,  to 
capitalize  such  earnings,  rather  than  pay 
them  out  in  cash  dividends.  What  has  the 
capitalization  of  the  earnings  to  do  with 
their  ownership  as  between  life  tenant  and 
remainderman;  or  how  can  the  change  of 
form  affect  the  title  of  those  persons?  Can 
the  corporation,  after  [net]  earnings  have 
been  made  and  ascertained,  give  them  to 
one  person  by  this  procedure,  or  "to  another 
by  that  procedure?  Certainly  not.  Though 
endowed  with  the  largest  discretion  in  the 
honest  management  of  its  business,  and 
allowed  at  pleasure  to  convert  its  net  earn- 
ings into  capital  stock  through  the  medium 
of  stock  dividends,  a  corporation  cannot, 
by  that  act,  in  our  opinion,  turn  any  por- 
tion of  those  earnings  from  the  life  tenant 
to  the  remainderman  of  original  stock. 
.  .  .  Special  words  were  not  necessary  to 
vest  the  life  tenant  in  this  case  with  a 
right  to  stock  dividends.  The  general  be- 
quest had  that  effect.  Special  words  would 
have  been  necessary  to  deprive  her  of  them, 
just  as  special  words  would  have  been  re- 
quired to  deprive  her  of  income  on  realty 
devised. 

"Had  the  testator  lived,  these  stock  divi- 
dends would,  unquestionably,  have  been  in- 
come to  him  upon  his  investment  in  the 
original  shares;  having  died,  they  were,  for 
the  same  reason,  income  to  his  estate,  as 
owner  of  the  same  investment.  The  income 
of  that  part  of  his  estate,  during  her  life, 
was  bequeathed  to  his  widow;  hence  she,  as 
life  tenant,  became  the  owner  of  these  divi- 
dends in  as  full  a  sense  as  he  would  have 
owned  them." 

In  Hite  v.  Hite.  93  Ky.  257,  19  L.R.A. 
173,  40  Am.  St.  Rep.  189,  20  S.  W.  778,  the 
court,  in  speaking  upon  the  same  subject, 
said:  "As  between  the  company  and  the 
shareholder  the  action  of  the  directors  in 
determining  whether  the  earnings  shall  be 
capitalized  in  stock  dividends  or  paid  out 
in  cash  is  conclusive;  but  when  once  de- 
clared, although  in  the  form  of  stock,  it  is 
the  province  of  the  law  to  determine 
whether  they  belong  to  the  corpus  of  an 
estate  and  are  U>  benefit  the  remainderman, 
or  whether  they  shall  go  to  the  life  tenant 
as  income.  .  .  .  Where  a  dividend,  al- 
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though  declared  in  stock,  is  based  upon  the 
earnings  of  the  company,  it  is  in  reality, 
whether  called  by  one  name  or  another,  the 
income  of  the  capital  invested  in  it.  It  is 
but  a  mode  of  distributing  the  profit.  If 
it  be  not  income,  what  is  it?  If  it  is,  then 
it  is  rightfully  and  equitably  the  property 
of  the  life  tenant.  If  it  be  really  profit, 
then  he  should  have  it,  whether  paid  in 
stock  or  money." 

Continuing,  the  court  said:  "A  singular 
state  of  case — ^it  seems  to  us  an  unreason- 
able one — is  presented,  if  the  company,  al- 
though it  rests  with  it  whether  it  will  de- 
clare a  dividend,  can  bind  the  courts  as 
to  the  proper  ownership  of  it,  and  by  the 
mode  of  payment  substitute  its  will  for 
that  of  the  testator,  and  favor  the  life  ten- 
ant or  the  remainderman  as  it  may  desire. 
It  cannot  in  reason  be  considered  that  the 
testator  contemplated  such  a  result.  The 
law  regards  substance,  and  not  form,  and 
such  a  rule  might  result  not  only  in  a  vio- 
lation of  the  testator's  intention,  but  it 
would  give  the  power  to  the  corporation  to 
beggar  the  life  tenant." 

Mr.  Thompson  in  his  work  on  Corpora- 
tions (vol.  2,  §  ^222),  in  criticizing  the 
Massachusetts  rule,  says:  "The  Massa- 
chusetts doctrine  seems  to  be  a  rule  of  mere 
convenience,  and  not  a  rule  of  justice.  It 
loses  sight  •of  the  real  question  under  con- 
sideration— ^what  is  capital  of  the  estate 
disposed  of  by  the  will,  and  not  what  is 
capital  of  the  corporation;  and  it  goes  en- 
tirely beyond  tenable  ground  where  it  al- 
lows this  .question  to  be  determined,  not  by 
the  judicial  courts  upon  a  view  of  the  real 
substance  of  the  case,  but  by  a  board  of 
directors;  that  is,  by  a  committee  of  per- 
sons entirely  foreign  to  the  will,  in  pass- 
ing a  resolution  declaring  a  dividend." 

The  same  text  writer,  at  §  2192,  expresses 
the  truth,  and  a  very  clarifying  truth, 
when  he  says:  "Instead  of  attempting  to 
lay  down  a  hard-and-fast  rule  on  the  sub- 
ject which  shall  be  applicable  to  all  cases, — 
and  herein  lies  the  chief  mistake  which  the 
courts  have  made  in  dealing  with  it, — it 
should  be  determined  upon  the  considera- 
tion of  the  actual  nature  of  the  dividend 
in  each  particular  case." 

It  is  perhaps  not  necessary  or  profitable 
to  quote  from  many  authorities  which  are 
to  the  same'  effect,  but  we  wish  to  refer  to 
two  or  three  other  cases;  and  first,  the 
leading  case  in  opposition  to  the  Massachu- 
setts rule,  and  the  one  in  which  the  Penn- 
sylvania rule  was  first  declared,  viz,f  Earp's 
Appeal,  already  mentioned.  The  court  in 
that  case  said:  "It  is  equally  clear  that 
the  profits  arising  since  the  death  of  the 
testator  are  'income'  within  the  meaning  of 
the  will,  and  should  be  distributed  among 
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the  appellants.  .  .  .  That  sum  is  the 
rightful  property  of  the  appellants.  The 
managers  might  \7ithh0ld  the  distribution 
of  it  for  a  time,  for  reasons  beneficial  to 
the  interests  of  the  parties  entitled.  But 
they  could  not,  by  any  procedure  whatever, 
deprive  the  owners  of  it  and  give  it  to 
others  not  entitled.  The  omission  to  dis- 
tribute it  semiannually,  as  it  accumulated, 
makes  no  change  in  its  ownership.  The 
distribution  of  it  among  the  stockholders 
in  the  form  of  new  certificates  has  no 
effect  whatever  upon  the  equitable  right 
to  it." 

In  Riggs  V.  Cragg,  26  Hun,  89,  a  stock 
dividend  had  been  declared  as  in  the  pres- 
ent case,  and  the  court  spoke  of  it  as  fol- 
lows: "The  weight  of  authority  appears, 
therefore,  to  be  decidedly  ...  to  re- 
gard stock  dividends,  made  in  the  manner 
in  which  these  were  declared  as  simply  an- 
other mode  for  the  distribution  of  the  sur- 
plus earnings  of  the  company  among  its 
stockholders  instead  of  actually  paying  the 
money  itself  to  them.  As  the  term  'divi- 
dend' is  ordinarily  employed  and  under- 
stood, it  may  properly  include  dividends 
of  this  character,  and  t)^ey  must  therefore 
be  held  to  have  been  within  the  contempla- 
tion of  the  testator." 

The  same  decision  was  made  in  another 
case  from  the  same  state,  which-  is  regarded 
as  a  leading  authority  on  the  subject  in 
this  country, — McLouth  v.  Hunt,  154  N.  Y. 
179,  192,  39  L.R.A.  230,  48  N.  E.  648.  The 
court  in  the  course  of  a  very  exhaustive 
opinion,  which  reviewed  practically  all  the 
cases,  including  the  United  States  court 
case  of  Gibbons  v.  Mahon,  said:  "More- 
over, it  is  by  no  means  clear  that  the  de- 
cision in  this  case  is  in  conflict  with  the 
case  of  Gibbons  v.  Mahon.  The  rule  for 
the  determination  of  the  question  whether 
stock  dividends  were  to  be  treated  as  in- 
come or  an  apportionment  of  capital  was 
stated  by  the  learned  justice,  in  that  case, 
in  the  following  language:  'When  a  dis- 
tribution of  earnings  is  made  by  a  corpora- 
tion among  its  stockholders,  the  question 
whether  such  distribution  is  an  apportion- 
ment out  of  additional  stock  representing 
*  capital,  or  a  division  of  profits  and  income, 
depends  upon  the  substance  and  intent  of 
the  action  of  the  corporation  as  manifested 
by  its  vote  or  resolution.*  ...  It  was 
therefore  the  substance,  or  intent,  of  the 
corporate  action  to  distribute  earnings 
rather  than  apportion  additional  capital. 
There  was  in  fact  no  additional  capital  add- 
ed. ..  .  The  Western  Union  Telegraph 
Company  had  no  more  property  after  pass- 
ing this  resolution  than  it  had  before,  and 
hence  no  more  capital.  When  the  resolu- 
tion was  carried  out  it  had,  indeed,  more 
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capital  stock  outstanding,  as  represented 
by  certificates,  but  not  a  single  dollar  had 
been  added  to  its  capital."  The  court  de- 
clares that  the  reasoning  of  the  Kentucky 
and  Tennessee  cases,  above  mentioned,  is 
"far  more  cogent  and  persuasive  than  any- 
thing to  be  found  in  the  cases  which  favor 
ihe  contrary  rule.  .  .  .  For  all  corpo- 
rate purposes  the  corporation  may  doubt- 
less convert  earnings  into  capital  when  such 
power  is  conferred  by  its  charter,  but  when 
a  question  arises  between  the  life  tenants 
and  remainderman  concerning  the  owner- 
ship of  the  earnings  thus  converted,  the 
action  of  the  corporation  will  not  conclude 
the  courts." 

The  courts  of  Maryland,  Iowa,  and  New 
Hampshire  have  been  equally  as  strong  as 
those  of  Kentucky  and  Tennessee  in  their 
repudiation  of  the  Massachusetts  rule,  and 
in  their  support  of  what  is  called  the  Amer- 
ican rule,  which  may  be  stated  thus:  "All 
net  earnings,  howsoever  they  may  have  been 
treated  or  used  by  the  corporation  during 
their  accumulation,  and  regardless  of  the 
period  during  which  they  have  accumulat- 
ed, if  declared  as  dividends  out  of  net  prof- 
its during  the  life  tenancy,  are  given  to 
the  life  tenant,  whether  such  dividends  are 
made  in  cash  or  capital,  provided  that  the 
principal  of  the  trust  fund  is  not  dimin- 
ished thereby."  Thomas  v.  Gregg,  78  Md. 
645,  44  Am.  St.  Rep.  310,  28  Atl.  565; 
Atlantic  Coast  Line  Dividend  Cases,  102 
Md.  73,  61  Atl.  295-297;  Kalbach  v. 
Clark,  133  Iowa,  216,  12  L.R.A.(N.S.) 
801,  110  N.  W.  599,  12  Ann.  Cas.  647 
(1907);    Lord    v.    Brooks,    62    N.    H.    72. 

While  the  courts  of  Massachusetts  have 
adhered  to  the  principle  first  declared  in 
Minot  V.  Paine,  so  far  as  newly  created 
shares  are  concerned,  and  while  the  Federal 
courts  would,  presumably,  follow  the  sub- 
stantially similar  decision  made  in  Gibbons 
V.  Mahon,  we  are  satisfied  that  the  strong 
tendency  of  American  courts,  and  English, 
too,  as  shown  by  more  recent  decisions,  is 
to  sustain  the  Ainerican,  or  modified  Penn- 
sylvania, rule,  in  order  to  effectuate  the  in- 
tention of  the  testator  as  expressed  in  his 
will. 

Under  the  Pennsylvania  rule  earnings 
made  or  accumulated  prior  to  the  acquisi- 
tion of  the  stock  by  the  trust  estate  became 
a  part  of  the  principal  of  the  trust,  and  all 
earnings,  when  declared  as  dividends,  made 
or  accumulated  since  the  acquisition  of  the 
stock  by  the  trust  estate,  go  to  the  life  ten- 
ant. This  apportionment  feature  of  the 
rule  has  been  found  to  be  very  troublesome, 
and  often  incapable  of  satisfactory  enforce- 
ment. Moreover,  it  is  objectionable  be- 
cause it  involves  an  investigation  of  the 
business  of  the  company,  and  a  deter mina- 
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tion  of  the  question  sometimes  by  the  court 
upon  infill ric lent  evidence.  Some  courts 
have  said  they  would  assume  that  the  net 
earnings  were  made  during  the  existence  of 
the  trust,  in  the  absence  of  satisfactory  evi- 
dence to  the  contrary,  because  the  law  pre- 
sumes they  were  made  at  the  time  the  divi- 
dend was  declared;  but  many  other  courts 
have  repudiated  the  apportionment  feature 
of  the  rule  entirely,  giving  to  the  life  ten- 
ant all  net  earnings  declared  as  dividends 
during  the  existence  of  the  trust,  no  matter 
when  made,  and  to  the  remainderman  all 
such  earnings  if  not  declared  as  dividends 
until  after  the  life  estate  ended. 

In  Riggs  V.  Cragg,  the  court  said :  "Divi- 
dends are  not  apportionable,  but  are  legally 
considered  as  accruing  only  from  the  time 
when  they  may  be  declared." 

In  Hite  v.  Hite  this  was  the  language 
used :  "It  is  the  rule  as  settled  by  the  cur- 
rent of  authority,  that  dividends,  whether 
of  stock  or  payable  in  money,  are  nonap- 
portionable,  and  must  be  considered  as  ac- 
cruing in  their  entirety  as  of  the  date  when 
they  are  declared.  If,  for  instance,  the  life 
tenancy  has  begun  when  a  cash  dividend  is 
declared,  it  belongs  to  the  life  tenant,  al- 
thouj»h  it  may  result  in  part  from  profits 
previously  earned.  It  goes  to  him  irrespec- 
tive of  the  time  when  it  was  earned.  No 
inquiry  will,  in  such  a  case,  be  made  as  to 
what  portion  of  the  profit  upon  which  the 
dividend  was  based  was  earned  before  or 
after  the  death  of  the  testator,  for  the  pur- 
pose of  apportioning  it  between  the  tenant 
for  life  and  the  remainderman.  The  diffi- 
culty attending- such  an  inquiry,  the  impos- 
sibility of  attaining  accuracy,  and  of  ascer- 
taining the  many  sources  from  which  the 
profit  has  been  derived,  are  the  reasons  for 
this  rule;  but  it  does  not  also  follow  that 
the  declaration  of  the  company  as  to  the 
character  of  the  dividends  determines  its 
legal  status,  and  to  whom  it  shall  belong. 
It  is  the  law  which  says  that  the  time 
when  it  is  declared  shall  be  deemed  the  date 
of  its  accrual,  and  so  it  is  for  the  law,  when 
it  is  once  declared,  to  determine  its  owner- 
ship." 

The  principle  underlying  these  and  many 
similar  decisions  is  that  if  the  testator  had 
lived,  the  dividend  would  have  been  income 
to  him,  i)0  matter  when  the  earnings  were 
made,  and  what  would  have  been  income  to 
him  should  be  considered  as  intended  by  I 
him  to  be  income  to  his  beneficiary  for  life 
if  declared  in  dividend  during  her  life.         | 

m  De  Koven  v.  Alsop;  205   111.  309,  63  ; 
L.R.A.  587,  68  N.  E.  930,  it  was  said:     "No  | 
part  of  the  earnings    .    .    .    had  become  a  ^ 
part  of  the  testator's  estate  at  the  time  of 
liis  death,  no  matter  when  they  had  been 
earned   by  the  company.     If  the  dividend 
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had  been  paid  to  the  testator  in  his  life- 
time it  would  have  been  received  by  him  as 
income  from  his  stock  investment.  It  did 
not  become  anything  else  when  received  by 
the  trustees  of  his  estate  in  the  form  of  an 
extra  dividend,  after  his  decease.  It  was 
still  income,  like  other  dividends,  and  as 
such  it  is  payable  to  the  life  tenant  under 
the  provisions  of  the  will." 

Many  courts  have  reviewed  the  decisions 
of  the  various,  courts  in  thijs  country  and 
in  England,  respecting  the  disposition  of 
stock  dividends,  but  without  much  profit,  it 
seems.  We  will  not  attempt  any  such  re- 
view, because  it  is  impossible  to  reconcile 
the  cases  or  make  the  two  principal  rules 
consistent  with  each  other.  It  may  be  said, 
however,  in  view  of  lat^r  decisions,  that  in 
respect  of  stock  dividends  the  authorities 
differ  in  but  one  essential  point,  and  that  is 
in  the  treatment  of  dividends  declared  in 
newly  created  shares. 

In  both  Massachusetts  and  Pennsylvania, 
indeed,  under  all  the  modern  decisions,  the 
court  may  and  should  examine  the  nature 
of  the  corporate  transaction,  as  well  as  the 
character  of  the  dividend  declared,  in  order 
to  determine  whether  the  dividend  is  in 
fact  a  distribution  of  net  earnings  or  an 
apportionment  of  liew  capital.  Nowhere 
would  it  now  be  held  that  the  courts  are 
controlled  by  the  name  which  the  corpora- 
tion gives  to  the  dividend,  or  the  form  in 
which  it  was  declared.  There  is  no  essen- 
tial difference  between  those  two  states  in 
respect  to  stock  dividends  when  not  de- 
clared in  newly  created  shares,  in  each  state 
the  courts  being  controlled  by  the  real  na- 
ture of  the  dividends;  by  the  fact,  and  not 
by  the  name.  But  when  it  comes  to  the 
declaration  of  a  dividend  in  shares  of  the  ' 
company,  newly  created  for  the  purpose,  the 
two  rules  are  essentially  different. 

We  are  inclined  to  believe  that  this  dif- 
ference has  been  caused  bv  the  difference 
in  the  decisions  respecting  the  meaning  of 
the  word  "capital."  As  applied  to  corpora- 
tions, does  it  moan  the  corpus  of  the  prop- 
erty or  the  stock?  If  it  means  stock,  then 
of  course  the  capital  is  increased  by  the  is- 
suance of  new  shares.  If  it  means  "cor- 
pus," then  the  capital  is  not  increased  by 
the  issuance  of  new  shares  because  nothing 
whatever  is  added  to  the  corpus.  It  may  be 
also  said  that  nothing  is  taken  from  the 
corpus,  because  it  remains  the  same  after 
the  issuance  of  the  new  shares  as  before. 
It  is  entirely  unaffected  by  the  declaration 
of  a  stock  dividend  out  of  net  earnings. 
,  We  believe  the  true  meaning  and  signifi- 
cance of  the  word  "capital,"  as  used  in  con- 
nection with  the  subject  now  under  consid- 
eration, is  property  or  corpus,  and  not  cap- 
ital stock.     In  the  present  case  the  stock 
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dividend  was  declared  to  be.  and  was,  based 
upon  net  earnings.  It  wa&  unquestionably 
the  purpose  of  the  company,  in  declaring 
the  dividend  in  question,  to  distribute 
among  its  stockholders,  out  of  the  same 
fund,  a  sum,  partly  in  cash  and  partly  in 
stock,  equivalent  to  the  net  earnings  which 
it  had  used  for  permanent  improvements, 
but  which  it  nevertheless  intended  to  sub- 
sequently give  to  the  stockholders  in  some 
form.  There  can  be  no  doubt,  we  think, 
that  the  company  intended  by  said  dividend 
to  reimburse  its  stockholders  for  and  on 
account  of  the  profits  which  had  been  pre- 
viously expended  to  increase  the  corpus  of 
the  corporation.  It  was  a  "turning  back 
to  the  stockholders,"  as  some  courts  have 
said,  of  net  earnings  which  had  been  tem- 
porarily used  for  improvements.  The  fact 
that  the  earnings  had  been  accumulating 
for  twelve  years  did  not  change  their  na- 
ture. Tliey  were  assets,  it  is  true,  and  in 
that  sense  property  of  the  corporation,  but 
they  were  also  net  earnings  still.  Could 
the  fact,  then,  that  the  company,  instead  of 
distributing  the  money,  used  it  for  the  bene- 
fit of  the  company,  and  distributed  in  lieu 
of  it  new  shares,  make  the  fund  any  the 
less  net  earnings?  We  think  not,  because 
the  property  of  the  corporation,  the  real 
capital,  was  not  affected  thereby  in  any 
way.  It  was  neither  increased  nor  dimin- 
ished. The  form  of  the  net  earnings  was 
changed,  but  their  origin  remained  the 
same,  and  the  intention  of  the  testator  was 
not  altered  or  affected  by  the  action  of  the 
corporation  that  preceded  the  declaration 
of  the  dividend. 

We  have  been  considering  what  is  meant 
by  the  word  "capital**  of  a  corporation,  and 
this  is,  in  our  opinion,  entirely  different 
from  the  meaning  of  the  word  when  taken 
in  connection  with  the  testator's  estate. 
Tlie  corporation  owns  the  property — its  cap- 
ital; the  stockholder  owns  the  stock — ^his 
capital.  The  word  means  one  thing  in  con- 
nection with  the  company,  and  a  different 
thing  in  connection  with  the  stockholder. 
The  latter  does  not,  and  cannot,  own  the 
property  of  the  corporation,  or  even  the 
earnings,  until  they  are  declared  in  the 
form  of  dividends.  But  when  they  are  so 
declared,  whether  in  cash,  or  in  stock  pur- 
chased or  newly  created,  they  are  not  cap- 
ital of  the  company,  but  a  distribution  of 
profits  which  were  made  by  the  use  of  the 
corporation's  capital  in  the  prosecution  of 
its  business. 

Would  the  increase  of  the  capital  stock, 
and  the  issuance  of  the  new  shares  to  the 
life  tenant  as  profits,  decrease  the  capital 
of  the  testator's  estate?  This,  of  course,  is 
an  important  consideration  in  the  determi- 
nation of  the  question  before  the  court,  be- 
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cause  it  was  the  intention  of  the  testator, 
as  well  as  the  meaning  of  the  law,  that 
while  all  of  the  net  earnings,  profits,  and 
dividends  from  the  property  included  in  the 
trust  should  go  to  the  tenant  for  life, 
the  capital  itself  should  be  kept  undimin- 
ished for  the  benefit  of  the  remaindermen. 

It  is  undisputed  that  the  capital  of  the 
trust  estate  was  as  large  after  the  distribu- 
tion of  the  stock  dividend  as  before.  It  was 
not  diminished  thereby  to  the  extent  of  a 
single  share,  nor,  so  far  as  the  record  shows, 
was  it  decreased  in  value  to  the  extent  of  a 
single  dollar.  If  the  new  shares  are  given 
absolutely  to  the  life  tenant,  the  trustees 
will  still  hold,  for  the  benefit  of  the  remain- 
dermen, the  same  number  of  shares  as  be- 
fore; the  market  value  of  such  shares  is 
not  diminished,  and  the  dividends  thereon 
continue  the  same  as  they  have  been  for 
many  years.  There  is  not  only  nothing  to 
show  that  the  capital  of  the  trust  has  been 
in  any  wise  impaired,  but  everything,  save 
possibly  one  circumstance,  clearly  indicates 
that  it  is  intact  notwithstanding  the  issu- 
ance  and  distribution  of  the  new  shares. 

The  one  circumstance  to  which  we  refer 
is  this:  That  the  issuance  of  such  a  large 
number  of  new  shares  might  diminish  the 
value  of  the  old  shares,  and  therefore  de- 
crease the  capital  of  the  trust,  which  nei- 
ther the  law  nor  the  intention  of  the  testa- 
tor will  permit. 

In  support  of  this  contention  it  is  very 
strongly  and  plausibly  argued  by  some 
courts  that  the  issuance  of  new  shares  of 
capital  stock  must  dilute  the  old  shares  in 
proportion  to  the  extent  of  the  new  issue, 
and  to  the  same  extent  decrease  the  value 
of  the  individual  shares;  that  in  one  way 
only  could  the  stockholder's  monetary  in- 
terest be  as  great  after  the  issue  as  before, 
and  that  is,  by  giving  to  him  a  proportion- 
ate part  of  the  new  stock;  that  only  in 
that  case  would  his  holdings  bear  the  same 
relation  to  the  entire  issue  of  capital  stock 
as  before,  because  otherwise  he  would  hold 
a  smaller  proportion  of  the  whole  capital 
stock. 

While  it  may  be  technically  true  that  the 
giving  of  the  new  capital  stock  to  the  life 
tenant  would  have  the  effect  of  causing  the 
remaindermen  to  hold  a  small  proportion 
of  the  entire  capital  stock,  and  might  di- 
minish the  value  of  the  shares,  yet,  accord- 
ing to  the  record,  it  does  not  appear  to 
have  had  such  effect  in  the  present  case. 
The  market  value  of  the  shares,  so  far  as 
the  facts  show,  was  as  great  after  the  issu- 
ance of  the  new  shares  as  before. 

But  conceding  that  the  issuance  of  new 
shares  to  the  life  tenant  might  in  some 
case3  diminish  the  value  of  the  stock  held 
for  Ibe  remaindermen,  certainly  it  should 
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not  have  that  effect  if  the  capital  of  the 
corporation,   that   is,   its   permanent  prop- 
erty, had  been  correspondingly  increased. 
It  seems  to  us  that  such  is  ezactlv  the 

■ 

situation  here.  The  net  earnings  which 
the  new  shares  represented  were  used  by 
the  corporation  in  the  purchase  of  addition- 
al real  estate,  and  for  betterments  and  im- 
provements. The  expenditure,  therefore, 
was  for  the  benefit  of  the  remaindermen, 
and  not  of  the  life  tenant.  It  increased 
the  amount  and  enhanced  the  value  of  the 
property  of  the  corporation,  and  presum- 
ably, to  the  same  extent,  increased  the  val- 
ue of  the  capital  stock  of  the  corporation. 
And  this  was  done  at  the  expense  of  the 
tenant  for  life,  because  it  was  effected  by 
using  for  permanent  improvements  the  prof- 
its which  would  otherwise  have  been  given 
to  the  life  tenant.  The  fact  is  that  the 
remaindermen  will  not  be  injured,  nor  will 
their  capital  be  impaired  or  diminished  in 
value  by  giving  the  new  stock  to  the  life 
tenant,  because  the  capital  of  the  corpora- 
tion, as  well  as  the  stock  of  the  remainder- 
men, have  been  increased  in  value  by  the 
appropriations  that  were  made  of  the  net 
earnings  just  to  the  same  extent  that  the 
stock  might  be  diluted  or  diminished  in 
value  by  the  issuance  of  the  new  shares. 

This  is  a  point,  we  confess,  which  does 
not  seem  to  have  been  considered  by  any 
other  court,  but  it  does  nevertheless  appear 
to  us  to  be  worthy  of  consideration  by  a 
court  of  equity  in  determining  the  rights 
of  life  tenant  and  remainderman  under  a 
trust. 

For  the  reasons  above  stated  we  hold  that 
the  stock  dividend  in  question  legally  and 
rightfully  belongs  to  the  life  tenant.  Such 
conclusion,  in  our  judgment,  carries  out 
the  intention  of  the  testator,  violates  no 
sound  rule  of  law,  and  is  consistent  with 
every  principle  of  equity.  It  is  fair  to  both 
life  tenant  and  remainderman,  because  it 
practically  "turns  back"  to  the  former  a 
fund  which  had  been  diverted  for  the  bene- 
fit of  the  latter;  and  surely  in  a  court  of 
equity  the  remainderman  has  no  right  to 
complain. 

We  do  not  need  to  dwell  upon,  or  even 
mention,  the  effect  that  a  contrary  decision 
might  have  in  some  other  case,  for  it  suffi- 
ciently appears  from  the  decisions  from 
which  we  have  quoted.  It  might  be  that  a 
corporation  would,  for  reasons  deemed 
proper  and  sufficient,  pay  all  net  earnings 
through  the  medium  of  stock  dividends,  and 
declare  no  cash  dividends  at  all  during  the 
continuance  of  the  trust.  It  cannot  for  a 
moment  be  supposed  that  the  testator,  in 
creating  the  trust,  contemplated  that  the 
person  for  whom  he  sought  to  provide  for 
life  should  be  impoverished  because  of  the 
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name  or  form  in  which  the  dividend  was 
declared.  It  is  much  more  reasonable  to 
suppose  that  he  contemplated  that  all  divi- 
dends, no  matter  what  they  are  called, 
which  represented  the  capital  of  the  corpor- 
ation, would  go  to  the  remaindermen,  and 
all  dividends,  by  whatever  name,  which  rep- 
resented net  earnings,  would  go  to  the  bene- 
ficiary for  life.  We  believe  this  to  be  the 
law  in  this  country  according  to  the  great 
preponderance  of  authority. 

But  we  are  not  so  much  concerned  about 
the  effect  of  the  decision  in  the  present 
case  as  the  principle  upon  which  it  is  based. 
The  rule  adopted  should  not  only  be  legal, 
but  also  broad  and  equitable.  It  should  be 
convenient  and  practicable,  and  at  the  same 
time  just  and  fair  to  both  the  life  tenant 
and  remaindermen.  As  far  as  possible  it 
should  carry  out  the  intention  of  the  testa- 
tor. We  believe  the  doctrine  herein  ap- 
proved, and  acted  upon,  reasonably  meets 
all  of  these  requirements.  It  is  the  so-called 
''American  rule,"  under  which,  as  we  have 
already  stated,  all  net  earnings,  however 
they  may  have  been  treated  or  used  by  the 
corporation  during  their  accumulation,  and 
regardless  of  the  period  during  which  they 
have  accumulated,  if  declared  as  dividends 
out  of  net  profits  during  the  life  tenancy, 
are  given  to  the  life  tenant  when  declared, 
whether  such  dividends  are  made  in  cash  or 
capital  stock,  provided  that  the  principal  of 
the  trust  is  not  diminished  thereby. 

The  grounds  or  reasons  upon  which  the 
rule  is  based  are  strongly  and  clearly  stated 
in  a  very  recent  Iowa  case  as  follows: 
"With  such  divergence  of  opinion,  it  is  man- 
ifest that  cogent  reasons  may  be  given  in 
support  of  either  of  these  propositions.  We 
shall  not  attempt  to  review  the  cases  cited 
in  support  of  the  different  rules.  He  who 
cares  to  know  the  logic  thereof  may  read. 
Our  duty  is  performed  when  we  establish 
a  rule  for  this  state  which  we  believe  best 
sustained  on  principle  and  by  authority. 
That  rule  more  nearly  approximates  what 
is  called  the  American  than  any  other. 
Under  it  we  start  with  the  notion  that  all 
pure  dividends,  whether  in  cash  or  stock 
or  other  property,  are  a  part  of  the  income, 
and,  when  declared,  should  go  to  the  life 
tenant,  and  not  to  the  remainderman,  as 
it  is  not  a  part  of  the  corpus  of  the  proper- 
ty, but  a  part  of  the  income  derived  from 
the  use  and  management  thereof.  Any  div- 
idends, so  called,  presumptively  belong  to 
the  life  tenant,  as  they  are,  in  the  absence 
of  a  showing  to  the  contrary,  assumed  to 
have  been  divided  as  profits.  If,  however, 
the  so-called  stock  dividends  represent  the 
corporate  capital, — that  is,  represent  no- 
thing but  the  natural  growth  or  increase  in 
the  value  of  the  permanent  property,   so 
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that  there  is  merely  a  change  in  the  form 
of  ownership, — such  stock  should  go  to  the 
remainderman;  for  in  such  cases  the  divi- 
dend is  a  dividend  of  capital,  representing 
simply  an  increase  in  the  value  of  the  phys- 
ical property,  good  will,  or  other  thing  of 
tangible  value.  This  is  the  modified  Amer- 
ican rule  announced  in  Spooner  v.  Phillips, 
62  Conn.  62,  16  L.R.A.  461,  24  Atl.  524; 
Hite  V.  Hite,  93  Ky.  257,  19  L.R.A,  173,  40 
Am.  St.  Rep.  189,  20  N.  W.  778;  Williams 
V.  Western  U.  Teleg.  Co.  93  N.  Y.  162;  Lord 
V.  Brooks,  62  N.  H.  72;  Moss's  Appeal,  83 
Pa.  264,  24  Am.  Rep.  164;  Thomp.  Corp. 
§§  2192,  2193. 

"Under  this  rule  it  becomes  a  question 
of  fact  as  to  the  actual  nature  of  the  divi- 
dend. The  mere  fact  that  the  directors  of 
the  corporation  call  it  either  one  thing  or 
the  other  is  not  controlling.  The  Massa- 
chusetts rule  has  also  been  adopted  by  the 
Supreme  Court  of  the  United  States,  but 
has  been  most  severely  criticized,  and  the 
court  which  first  announced  it  has  departed 
somewhat  from  the  hard-and-fast  principle 
first  announced.  Originally  the  courts  of 
that  state  held  that  the  form  of  action 
taken  by  the  corporation  was  conclusive; 
that  is  to  say,  if  the  stock  was  issued  as  a 
capital  dividend,  this  was  an  end  of  the  in- 
quiry. But  this  loses  sight  of  the  real  in- 
quiry as  to  what  is  income  which  should 
go  to  the  life  tenant.    .    .    . 

"Under  the  rules  we  have  announced,  we 
start  out  with  the  assumption  that  these 
stock  dividends  represent  income,  and  cast 
the  burden  upon  him  who  claims  they  were 
of  capital,  and  simply  represent  the  prop- 
erty of  the  corporation,  of  showing  that 
fact."  Kalbach  v.  Gark,  '133  Iowa,  215, 
12  L.R.A.(N.S.)  801,  110  N.  W.  699,  12 
Ann.  Cas.  647  (1907). 

Under  the  principle  declared  in  that  case 
it  was  held  that  the  dividend  of  five  shares 
of  newly  created  capital  stock  was  declared 
out  of  accumulations  by  the  corporation 
and  was  income,  and  that  the  50  per  cent 
dividend  in  new  capital  stock  which  rep- 
resented not  net  earnings,  but  simply  the 
natural  growth  and  increase  in  the  value 
of  the  permanent  property,  was  capital. 

In  the  case  before  us  the  capital  stock 
in  question  was  issued  and  distributed 
among  the  stockholders  for  and  on  account 
of  expenditures  and  appropriations  out  of 
the  company's  surplus  earnings,  made  for 
permanent  improvements.  Certainly  this 
was  the  purpose  of  the  directors  of  the  com- 
pany, as  shown  by  their  resolution,  and  it 
is  equally  clear  that  such  was  the  purpose 
and  undertaking  of  the  stockholders  when 
they  voted  upon  and  approved  the  propo- 
sition. The  question  submitted  to  the  stock- 
holders was  whether  an  increase  of  the  cap- 1 
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ital  stock  should  be  made  for  the  purpose 
of  declaring  a  stock  dividend  on  account  of 
the  expenditures  for  improvements  that  had 
been  made  out  of  the  surplus  earnings,  and 
the  stockholders  assented  thereto.  It  can- 
not, therefore,  be  said  that  the  stockholders 
then,  or  at  any  other  time,  understood  or 
believed  that  the  new  capital  stock  issued 
as  a  dividend  under  said  resolution  would 
be  capital,  and  not  income.  They  knew 
from  the  resolution  upon  which  they  voted 
that  the  dividend  proposed  was  to  be  de- 
clared for  and  on  account  of  expenditures 
that  had  been  made  by  the  company  out  of 
the  net  earnings,  and  assented  to  the  prop- 
osition. They  agreed  that  the  surplus  earn- 
ings which  had  been  used  for  permanent  im- 
provements might  be  paid  to  the  stockhold- 
ers, partly  in  cash  and  partly  in  stock, 
not  as  capital,  but  as  net  earnings,  which 
was  and  is  income.  It  is  admitted  that 
the  part  of  the  dividend  declared  in  cash 
is  income,  and  unless  there  is  some  magic 
in  the  word,  that  part  which  was  declared 
in  "stock"  must  also  be  income,  for  the 
cash  and  stock  together  represent  one  and 
the  same  fund,  i)ia.,  the  accumulated  sur- 
plus or  net  earnings  of  a  certain  poviod  of 
years;  and  logically  as  well  as  equitably 
they  must  belong  to  some  person.  And 
even  if  the  stockholders  did  intend  and  be- 
lieve when  they  voted  on  the  proposal,  or 
at  any  other  time,  that  the  accumulated 
surplus  which  had  been  expended  in  better- 
ments and  improvements  would  be  treated 
as  capital,  and  not  income,  such  intention 
and  belief  would  not  make  such  surplus 
capital  if  it  was  not  so  in  law  and  in  fact, 
under  the  provisions  of  the  testator's  will, 
when  subsequently  declared  as  dividends  in 
cash  or  in  stock. 

The  stockholders  had  a  right  to  expect 
that  the  dividend  would  belong  to  the  stock- 
holders, but  no  right  to  believe  that  a  part 
of  it  would  not  belong  to  a  life  tenant  who 
was  entitled  to  any  and  all  dividends  that 
might  be  declared  on  the  old  stock  out  of 
net  earnings.  If  the  dividend  had  been  de- 
clared in  money  instead  of  stock,  it  would 
have  belonged  absolutely  to  the  person  en- 
titled to  the  dividends  on  the  stock  at  the 
time  of  the  declaration.  Why,  then,  would 
not  such  person  be  equally  entitled  to  a 
Htock  dividend  w^hich  was  declared  for  and 
on  account  of  the  money  or  net  earnings 
which  the  corporation  had  expended? 

It  is  not  a  sufficient  answer  to  say  that 
the  life  tenant  would  receive  the  dividends 
that  might  be  declared  on  the  new  stock, 
any  more  than  it  would  be  to  say  that  the 
life  tenant  would  be  adequately  protected 
if  he  received  the  interest  on  the  nionv  • 
represented  in  a  cash  dividend.  In  neither 
case  would  he  have  the  benefit  of  all   the 
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net  eamingB  declared  and  distributed  by 
the  company  in  dividends  during  the  ex- 
istence of  the  trust. 

We  think  it  unnecessary  to  comment,  fur- 
ther than  we  have,  upon  the  authorities 
cited  by  the  appellees.  It  is  admitted  that 
the  two  principal  rules  are  irreconcilable. 
The  principles  declared  in  Gibbons  v.  Ma- 
hon,  and  other  cases  relied  upon  by  the  ap- 
pellees, are  for  the  most  part  fundamental 
and  unquestioned,  but  they  are  not  decisive 
of,  or  even  applicable  to,  the  particular 
question  before  us.  The  conclusion  we  have 
reached  would  be  unchanged  and  unaffected 
if  we  should  admit  to  be  true  all  of  those 
principles  except  that  which  declares  newly 
created  shares  to  be  capital,  and  not  income, 
in  every  case,  regardless  of  the  origin  of 
the  fund  represented,  or  of  the  character 
and  purpose  of  the  corporate  act.  The  ap- 
plication of  the  doctrine  would,  we  believe, 
defeat  the  intention  of  the  testator  in  the 
present  case  as  it  probably  has  in  others. 
The  following  analysis  of  those  cases  is 
found  in  the  brief  of  the  appellees,  viz,: 
"The  outcome  of  the  cases  in  the  Supreme 
Court  of  the  United  States,  and  of  New 
York,  Illinois,  and  some  of  the  other  states, 
is  that  the  solution  of  the  question  is 
crystallized  in  the  action  of  the  corpora- 
tion." 

We  believe  that  our  decision  of  this  case 
is  entirely  consistent  -with  the  action  of 
the  corporation  as  shown  by  the  resolution 
referred  to.  It  is  upon  such  action,  and 
the  intention  of  the  testator  as  expressed 
in  his  Will,  that  we  have  grounded  our  de- 
cision. And,  moreover,  we  are  convinced 
that  the  conclusion  we  have  reached  is  in 
harmony  with  the  decided  weight  of  author 
ity  as  shown  by  the  more  recent  decisions, 
including  those  of  our  neighboring  states. 

The  decree  of  the  Chancellor  is  reversed. 

Boyce,  J.,  dissenting: 

I  am  constrained  to  dissent  from  the 
very  able  opinion  of  the  majority  of  the 
court. 

The  only  assignment  of  error  to  the  de- 
cree of  the  chancellor  is:  "That  the  court 
erred  in  that  it  held  and  decreed  that  the 
said  dividend  of  70  per  centum  in  capital 
stock  of  Delaware  Railroad  Company,  de- 
clared, pursuant  to  the  resolution  of  said 
company,  adopted  on  the  2l8t  day  of  Feb- 
ruary, A.  D.  1910,  to  and  among  said  com- 
pany's stockholders,  according  to  their 
respective  holdings,  amounting  to  44  ^ 
shares,  should  be  held  by  said  complainants 
in  trust  to  apply  the  net  interest,  income, 
and  dividends  accruing  thereon  to  the  said 
Annie  Grier  Porter  for  and  during  her  life, 
and  upon  her  death  to  be  distributed  and 
disposed  of  to  the  tenant  or  tenantf^  in  re- 
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mainder  according  to  the  provisions  of  the 
last  will  and  testament  of  James  C.  Aikin. 
deceased,  and  instructing  said  complainants 
in  accordance  therewith."  The  facts  and 
questions  presented  appearing  in  the  major- 
ity opinion,  it  is  unnecessary  that  I  should 
repeat  them. 

I  shall  not  enter  into  any  extended  dis- 
cussion of  the  question,  which  is  presented 
to  this  court  for  the  first  time.  The  ques- 
tion is  not,  however,  a  new  one.  It  has  re- 
ceived the  attention  of  many  courts;  but 
there  is  great  conflict  in  the  decisions.  1 
shall  not  review  or  cite  them,  as  they  will 
\)e  easily  found.  For  a  summary  and  class- 
ification thereof,  reference  is  made  partic- 
ularly to  the  valuable  notes  in  9  Ann.  Cas. 
290,  12  Ann.  Cas.  650,  28  Ann.  Cas.  1218, 
and  118  Am.  St.  Rep.  162. 

In  determining  the  rights  of  persons  in 
interest  in  cases  of  this  character,  the 
courts  are  in  accord  in  holding  that  the  in- 
tention of  the  testator,  if  it  can  be  ascer- 
tained, must  control.  When,  however,  such 
intention  is  not  manifest,  the  question 
whether  new  stock  issued  and  distributed 
to  stockholders,  as  in  this  case,  should,  as 
between  remaindermen  and  tenants  for  life, 
be  regarded  as  capital,  forming  a  part  of 
the  corpus  of  the  trust  estate,  or  as  income, 
belonging  to  the  tenant  for  life,  has  per- 
plexed the  courts. 

In  England,  if  the  corporation  may  legal- 
ly increase  its  capital  stock,  the  law  gives 
stock  dividends,  conveniently  so  called,  to 
the  remainderman,  and  cash  dividends  to 
the  life  tenant. 

In  this  country,  the  courts  that  have  con- 
sidered the  question  may,  with  reference 
to  their  conflicting  views,  be  divided  into, 
at  least,  three  groups.  What  is  known  as 
the  Massachusetts  rule,  which  is  similar  to 
the  English  doctrine,  looking  to  the  sub- 
stance, and  not  to  the  mere  form  of  a  new 
issue  of  stock,  regards  an  issue,  such  as  was 
made  in  this  case,  as  a  part  of  the  corpus, 
and  allots  it  to  the  remainderman.  This 
rule  obtains  in  a  number  of  jurisdictions, 
including  the  Supreme  Court  of  the  United 
States.  Under  what  is  known  as  the  Penn- 
sylvania rule,  adopted  in  other  jurisdictions, 
the  question  is  whether  the  issue  of  new 
stock  is  based  upon  surplus  earnings.  If 
so,  no  distinction  is  made  between  stock 
and  cash  dividends.  But  apportionment  is 
made  between  the  life  tenant  and  the  re- 
mainderman according  as  to  the  time  when 
the  earnings  were  accumulated  with  respect 
to  the  creation  of  the  trust  fund.  Other 
jurisdictions  recognize  the  latter  rule  in 
making  no  distinction  between  stock  and 
cash  dividends,  but  disregard  the  principle 
of  apportionment,  deeming  all  dividends 
based   on   surplus  earnings,   whether   accu- 
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mulated  before  or  after  the  creation  of  the 
trust  estate,  as  income  belonging  to  the  life 
tenant.  It  is  this  last  rule  which  the  major- 
ity of  the  court  have  adopted. 

It  is  a  plain  principle  of  law,  recognized, 
I  believe,  by  all  the  courts,  that  "money 
earned  by  a  corporation  remains  the  prop- 
erty of  the  corporation,  and  does  not  become 
the  property  of  the  stockholders,  unless 
and  until  it  is  distributed  among  them  by 
the  corporation.  The  corporation  may 
treat  it  and  deal  with  it  either  as  profits 
of  its  business,  or  as  an  addition  to  its 
capital.  Acting  in  good  faith  and  for  the 
best  inte'rests  of  all  concerned,  the  corpora- 
tion may  distribute  its  earnings  at  once  to 
the  stockholders  as  income;  or  it  may  re- 
serve part  of  the  earnings  of  a  prosperous 
year  to  make  up  for  a  possible  lack  of 
profits  in  future  years;  or  it  may  retain 
portions  of  its  earnings,  and  allow  them  to 
accumulate,  and  then  invest  them  in  its 
own  works  and  plant,  so  aa  to  secure  and 
increase  the  permanent  value  of  its  prop- 
erty;" and,  unless  in  case  of  fraud  or  bad 
faith,  its  discretion  in  this  respect  cannot 
be  controlled  by  the  courts. 

I  am  of  the  opinion  that  the  rule  adopted 
by  the  majority  of  the  court,  and  the  Penn- 
sylvania rule  as  well,  disregard  the  logic  of 
these  fundamental  principles.  Accumulated 
earnings,  or  undivided  profits,  until  dis- 
tributed by  the  corporation,  are  assets,  and 
form  a  part  of  the  corpus  of  the  corpora- 
tion; and  by  a  stock  dividend,  such  as  was 
authorized  in  this  case,  there  is,  in  fact,  no 
distribution  of  surplus  earnings  to  the  stock- 
holders. In  this  case,  if  the  so-called  stock 
dividends  should  be  held  as  part  of  the  cor- 
pus of  the  trust  estate,  as  I  think  they 
should  be,  the  interest  of  the  remaindermen 
in  the  corporate  funds  or  property  would 
rem^n  the  same  as  it  did  before  the  issu- 
ance of  the  new  stock;  but  a  different  re- 
sult follows  upon  the  distribution  of  the 
stock  to  the  life  tenant.  It  seems  to  me 
that  the  new  stock  issued  by  the  board  of 
the  company,  authorized  and  approved  by 
the  stockholders,  clearly  evidencing  a  con- 
version by  the  corporation  of  certain  sur- 
plus earnings  into  capital,  should,  as  be- 
tween the  remaindermen  and  the  life  ten- 
ant, be  considered  as  capital,  and  not  as 
income,  in  the  same  manner  as  the  said 
surplus,  undistributed  and  invested  in  im- 
provements and  betterments,  inured  to  the 
benefit  of  the  said  trust  estate  before  the 
stock  was  issued  for  the  purpose  of  repre- 
senting said  surplus  in  capitalization. 

I  cannot  accept  the  doctrine  that  the  is- 
suance of  the  new  stock  was  in  law  a  dis- 
tribution of  the  surplus  earnings  of  the 
railroad  company,  accruing  before  or  after 
the  death  of  the  said  testator,  and  prior  to 
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the  date  of  the  authorization  of  the  stock. 
For  the  issuance  of  the  stock  carries  with 
it  an  interest  not  only  in  the  earnings  which 
had  theretofore  been  expended  and  appro- 
priated for  substantial  and  permanent  bet- 
terments and  improvements  to  the  com- 
pany's railroads  and  appurtenances,  under 
authority  of  the  board  of  the  company,  ap- 
proved by  its  stockholders,  which  earnings, 
by  such  use  and  by  the  issuance  of  the 
stock  as  representative  of  the  increased 
value  of  the  corporation,  became  and  were 
capitalized;  but  the  capitalization  of  such 
earnings  and  the  issuance  of  stock  there- 
for also  carry  therewith  an  interest  in  the 
pre-existing  capital  of  the  company,  includ- 
ing the  then-outstanding  stock  representa- 
tive of  such  capital.  No  intent  of  such 
character,  on  the  part  of  the  testator,  af- 
fecting the  remaindermen  so  vitally,  is  man- 
ifested by  the  testator's  will,  and  in  the 
absence  of  such  intent,  every  presumption 
in  law  is  against  it.  The  distribution  of  the 
stock  in  question  to  the  life  tenant,  affect- 
ing the  tenants  in  remainder  so  prejudi- 
cially, without  any  clear  intent  of  such  dis- 
tribution, on  the  part  of  the  testator,  is,  it 
seems  to  me,  inequitable.  I  am  of  the  opin- 
ion that  the  new  shares  of  stock  in  ques- 
tion, and  now  in  the  hands  of  the  trustees, 
should  be  held  by  them  as  a  part  of  the 
capital  of  the  trust  estate,  to  be  by  them 
disposed  of  under  the  terms  of  the  will  of 
the  said  testator,  in  accordance  with  the 
decree  of  the  chancellor. 

It  seems  to  me,  after  a  careful  considera- 
tion of  the  cases  dealing  with  the  question, 
that  this  conclusion  leads  to  results,  as  be- 
tween the  parties  to  this  suit,  more  nearly 
just  and  equitable  than  does  any  other  rule. 

I  am,  therefore,  for  the  afidrmance  of  the 
decree  of  the  chancellor. 


GBOR6IA  SUPREME  GOX7RT. 

INTERNATIONAL    SILVER    COMPANY, 

Plff.  in  Err., 

V. 

P.  G.  HULL  et  aL 

(—  Ga.  — ,  78  S.  E.  609.) 

Bnlk  sales  law  —  honest  omission  ot 
creditor  —  effect. 

If  one  desiring  to  purchase  a  stock  of 

Headnotes  by  Lumpkin,  J. 

Note,  —  Effect  of  misrepresentations  in 
statement  seller  is  required  to  make 
as  a  condition  of  a  valid  sale  in  bulle. 

A  careful  search  discloses  but  one  ease 
other  than  International  Silveb  Co.  v. 
Hull,  dealing  with  the  question  of  the  €f- 
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merchandise  in  bulk  demands  and  receives 
from  the  vender  a  written  statement  under 
oath,  purporting  to  contain  the  names  and 
addresses  of  all  the  creditors  of  the  vender, 
together  with  the  amount  of  the  vender's 
indebtedness  to  each  of  them,  and  within 
the  time  required  by  the  statute  due  notice 
of  the  proposed  sale,  the  price  to  be  paid, 
and  the  terms  and  conditions  thereof,  are 
given  bv  the  purchaser  to  each  of  the  cred- 
itors whose  names  appear  on  the  list  so  fur- 
nished, and  thereafter  the  purchaser,  in 
good  faith,  pays  over  to  the  vender  the  pur- 
chase price  agreed  on,  without  notice  or 
reason  to  suspect  that  the  vender  has  omit- 
ted from  the  sworn  list  the  name  of  any 
of  his  creditors,  the  sale  is  not  void,  either 
in  whole  or  in  part,  by  reason  of  the  fact 
that  the  seller  omitted  to  name  one  of  his 
creditors,  and  the  purchaser  failed  to  give 
that  creditor  notice  of  the  sale,  though  such 
creditor  did  not  in  fact  have  any  notice  of 
the  sale,  and  though  the  seller  is  insolvent. 

(May  13,  1913.) 

CERTIFICATION  by  the  Court  of  Civil 
Appeals  for  the  opinion  of  the  Su- 
preme Court  of  questions  arising  upon  a 
writ  of  error  to  the  Superior  Court  for 
Cobb  County  to  review  a  judgment  in  de- 
fendants' favor  in  a  proceeding  attacking 
as  fraudulent  a  sale  of  a  stock  of  mer- 
chandise. Answer  favorable  to  defendants 
returned. 
The  question  certified  by  the  court  was 

follows : 

If  one  desiring  to  purchase  a  stock  of 
merchandise  in  bulk  demands  and  receives 
from  the  vender  a  written  statement  under 
oath,  purporting  to  contain  the  names  and 
addresses  of  all  the  creditors  of  the  vender, 
together  with  the  amount  of  the  vender's 
indebtedness  to.  each  of  them,  and  within 
the  time  required  by  the  statute  due  notice 
of  the  proposed  sale,  the  price  to  be  paid, 
and  the  terms  and  conditions  thereof,  are 
given  by  the  purchaser  to  each  of  the  cred- 
itors whose  names  appear  on  the  list  so 
furnished,  and  thereafter  the  purchaser, 
in  good  faith,  pays  over  to  the  vender  the 
purchase  price  agreed  on,  without  notice  or 
reason  to  suspect  that  the  vender  has  emit- 
ted from  the  sworn  list  the  name  of  any 
of  his  creditors,  is  i;he  sale  void,  either  in 
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whole  or  in  part,  by  reason  of  the  fact  that 
the  seller  omitted  the  name  of  one  of 
his  creditors,  and  the  purchaser  failed 
to  give  that  creditor  notice  of  the  sale, 
when  it  appears  that  such  creditor  did  not 
in  fact  have  any  notice  of  the  sale,  and 
it  also  appears  that  the  seller  is  insolvent?" 

Mr.  J.  J.  Northciitt,  for  plaintiff  in  er- 
ror: 

As  it  appears  that  plaintiff  in  error  was 
not  named  by  Rainey  as  one  of  his  credi- 
tors, and  was  not  notified  of  said  sale,  the 
sale  in  bulk  of  said  stock  of  goods  was  con- 
clusively fraudulent  and  void. 

Jaques  &  T.  Co.  v.  Carstarphen  Ware- 
house Co.  131  Ga.  1,  62  S.  £.  82;  Sampson 
v.  Brandon  Grocery  Co.  127  Ga.  455,  50 
S.  E.  488,  9  Ann.  Cas.  331;  Wyone  Shoe 
Co.  V.  Daniels,  136  Ga.  192,  71  S.  E.  1 ; 
Ritter  v.  Wray,  45  Pa.  Super.  Ct.  441. 

A  sale  of  a  stock  of  goods  in  bulk,  not 
in  compliance  with  the  provisions  of  the 
act,  is  void  as  to  creditors  on  the  ground 
of  fraud. 

Carstarphen  Warehouse  Co.  v.  Fried,  124 
Ga.  544,  52  S.  E.  598;  Parham  v.  Potts- 
Tliompson  Liquor  Co.  127  Ga.  303,  66  S. 
E.  460;  Sampson  v.  Brandon  Grocery  Co. 
127  Ga.  454,  56  S.  E.  488,  9  Ann.  Cas.  331 ; 
Jaques  &,  T.  Co.  v.  Carstarphen  Warehouso 
Co.  131  Ga.  1,  62  S.  E.  82,  4  Ga.  App.  581. 
62  S.  E.  90;  Moore  Dry  Goods  Co.  v.  liowe, 
97  Miss.  775,  53  So.  626. 

Mr.  Joe  Abbott,  for  defendants  in  error: 

A  bona  fide  transaction  on  a  valuable 
consideration  and  without  notice  or  grounds 
for   reasonable   suspicion   shall  be   valid. 

Civil  Code  1910,  §  3224. 

If  one  of  two  innocent  persons  must  suf- 
fer by  the  act  of  a  third  party,  he  who  put 
it  in  the  power  of  such  third  party  to  do 
the  wrongful  act  must  suffer  the  loss. 

Blaisdell  v.  Bohr,  77  6a  381. 

liompkln,  J.,  delivered  the  opinion  of 
the  court: 

Prior  to  1903  sales  of  stock  of  merchan- 
dise in  bulk  could  only  be  attacked  for 
fraud  under  the  same  rules  as  .were  appli- 
cable to  sales  generally.  Civil  Code,  §§ 
3224,  4109.  The  legislature  was  of  the 
opinion  that  this  was  not  sufficient  to  meet 


feet  of  misrepresentations  in  the  statement 
a  seller  is  required  to  make  as  a  condition 
of  a  valid  sale  in  bulk.  In  Field  Grocery 
Co.  V.  Conley,  31  Ky.  L.  Rep.  989,  104  S. 
W.  372,  where  by  statute  it  was  provided 
that  the  sale  by  a  merchant  of  his  stock  in 
bulk  was  fraudulent  as  against  his  creditors 
nnless  the  purchaser  should  give  at  least 
five  days'  notice  to  the  seller's  creditors  of 
the  proposed  sale,  and  that  the  seller  should 
furnish  the  purchaser  a  statement  of  his 
45  L.R.A.(N.S.) 


creditors,  it  was  held  in  an  action  by  the 
creditors  to  recover  the  amount  of  their 
debts  and  the  price  of  the  goods,  which  had 
not  been  entirely  paid  by  the  purchasers, 
that  the  misrepresentation  by  the  sellers 
that  they  had  no  creditors  waa  material, 
and  just  ground  for  rescission  by  the  pur- 
chasers. 

See  note  to  McCormick  v.  Kistler,  post, 
497,  as  to  the  applicability  of  the  bulk  sales 
law  to  exempt  property.  W.  W.  A, 
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the  eyil,  or  possible  evil,  of  a  failing  mer- 
chant's making  a  secret  sale  of  his  stock 
in  bulk,  placing  the  proceeds  beyond  reach, 
and  leaving  his  creditors  helpless,  unless 
they  could  show  both  fraud  on  his  part  and 
notice  to  the  purchaser.  Even  then,  a  sub- 
sequent innocent  purchaser  might  take  a 
good  title.  It  was  deemed  proper  to  give 
additional  safeguards  to  creditors  in  con- 
nection with  sales  of  stocks  in  bulk.  The 
act  of  1903  (now  codified  in  Civil  Code, 
§§  3226  to  3229)  was  passed.  Section 
3226  makes  it  the  duty  of  every  person  who 
shall  bargain  for  or  purchase  any  stock 
of  goods,  for  cash  or  credit,  before  paying 
or  delivering  to  the  vender  any  part  of  the 
purchase  price,  to  demand  and  receive  from 
the  vender  a  written  statement  under  oath 
of  the  names  and  addresses  of  all  the  cred- 
itors of  the  vender,  together  with  the 
amount  of  the  indebtedness  due  or  owing 
to  each.  This  duty  is  placed  upon  the  pro- 
posed purchaser.  The  duty  is  placed  on 
the  seller  to  furnish  such  a  statement,  and 
also  a  statement  of  assets  and  liabilities 
and  of  the  cost  price  of  the  merchandibc, — 
the  cost  price  to  be  arrived  at  by  an  in- 
ventory taken  at  the  time  by  both.  "There- 
upon" it  is  made  the  duty  of  the  purchaser 
to  give  to  each  of  "said  creditors"  notice  of 
the  proposed  sale  and  the  price  and  terms 
(accompanied  by  a  copy  of  the  statement 
of  the  assets  and  liabilities  "as  furnished 
him  by  the  vender"),  at  least  five  days 
before  the  cqmpletion  of  the  purchase,  or 
the  payment  of  the  purchase  money.  Sec- 
tion 3227.  By  §  3228  it  is  declared  that, 
if  the  purchaser  fails  to  comply  with  the 
duties  required  of  him  as  therein  speci- 
fied, the  sale  shall  be  deemed  fraudulent 
as  against  the  creditors  of  the  vender. 

A  consideration  of  these  sections  will 
show  that  certain  duties  are  imposed  upon 
the  proposed  purchaser  and  certain  duties 
upon  the  proposed  vender.  If  the  pur- 
chaser fails  to  comply  with  the  duties  im- 
posed upon  him,  he  gets  no  title  as  against 
creditors  of  the  vender.  If  the  vender 
knowingly  and  wilfully  makes  and  delivers, 
or  causes  t6  be  made  and  delivered,  any 
statement  of  which  a  material  portion  is 
false,  or  fails  to  include  the  names  of  all 
his  creditors,  he  is  declared  to  be  guilty  of 
a  misdemeanor.  Penal  Code,  §  718.  But 
if  the  purchaser  demands  from  the  vender 
a  written  statement  under  oath  of  the 
names  and  addresses  of  the  creditors  of 
the  latter,  with  the  amount  due  or  owing 
by  the  seller  to  each  of  them,  and  the 
seller  delivers  a  statement  purporting  to 
contain  all  of  his  creditors,  and  the  pur- 
chaser, in  good  faith  and  without  any 
knowledge  or  notice  of  the  omission  of  the 
name  of  a  creditor  therefrom,  proceeds  to 
ib  l^.R,A.(N,S,) 


comply  with  the  requirements  of  the  stat- 
ute, there  is  no  declaration  that  he  shall 
lose  his  purchase  because  of  the  omission 
by  the  seller  of  the  name  of  a  creditor.  On 
the  contrary,  in  referring  te  the  duty  of 
the  purchaser  to  send  out  the  statement  of 
assets  and  liabilities,  after  the  two  have 
taken  an  inventory,  the  expression  is  used 
"as  furnished  him  by  the  vender,"  indicat- 
ing a  legislative  purpose  as  to  such  state- 
ment at  least  that  the  purchaser  was  not 
to  be  held  liable  for  every  possible  emis- 
sion of  the  vender,  of  which  the  purchaser 
had  no  notice.  And,  in  declaring  when 
the  sale  shall  be  presumed  fraudulent,  one 
expression  used  is:  If  the  purchaser  shall 
pay  or  give  any  evidence  of  indebtedness  for 
the  purchase  price,  or  any  part  thereof, 
"without  having  first  demanded  and  re- 
ceived from  said  vender  the  statement  un- 
der oath,  mentioned  in  §  3226,  and  without 
having  first  given  to  each  of  said  creditors 
the  notice,"  etc.  There  is  nothing  here  to 
show  that  an  omission  by  the  vender  of  a 
creditor  from  the  sworn  list  should  be  vis- 
ited on  a  bona  fide  purchaser  without 
notice. 

It  was  argued  that  the  statute  required 
the  purchaser,  not  only  to  demand,  but 
also  to  "receive,"  from  the  vender  a  list 
of  all  of  the  creditors  of  the  latter,  and 
that  he  had  not  received  a  list  of  all  of 
them,  if  one  were  omitted.  But  this  is  too 
exacting  and  verbal  a  construction.  The 
statute  did  not  make  the  purchaser  a  war- 
rantor of  the  absolute  completeness  and 
accuracy  of  the  sworn  statement  of  the 
vender,  or  punish  him  for  the  omission 
from  such  sworn  statement  of  the  name  of 
a  creditor,  without  any  fraud  on  his  part, 
or   any  notice  thereof. 

It  was  further  urged  that,  if  it  should 
be  held  that  an  omission  by  the  vender 
from  the  statement  of  one  creditor  did  not 
avoid  the  sale,  he  might  omit  any  number 
of  his  creditors,  and  thus  they  might  get 
no  notice,  and  a  fraud  might  be  perpetrated 
upon  them.  This  is  possible.  But  the 
penal  statute  appears  to  provide  some  ob- 
stacle to  the  wilful  furnishing  by  the  vender 
of  an  incomplete  list  of  creditors.  And, 
moreover,  the  statute  now  under  consider- 
ation furnished  a  cumulative  protection  to 
creditors.  It  did  not  repeal  the  pre-exist- 
ing laws  against  fraudulent  sales.  If  the 
vender  and  purchaser  should  collude  to 
omit  certain  creditors,  and  thus  defraud 
them,  or  if  the  vender  should  omit  the 
names  of  one  or  more  creditors,  with  intent 
to  delay  or  defraud  them  by  sale,  and  the 
purchaser  should  have  notice  thereof,  the 
omitted  creditors  could  still  have  a  remedy 
under  Civil  Code,  §§  3224,  3225. 

A    careful    ponsideratiou   of    the   sti^tn^ 
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touching  sales  of  merchandise  in  bulk  leads 
us  to  the  conclusion  that  the  question  pro- 
pounded by  the  Court  of  Appeals  should 
be  answered  in  the  negative. 

.AH  the  Justices  concur. 


CONNECTICUT  SUPREME  COURT  OF 

ERRORS. 

CONNECTICUT  STEAM  BROWN  STONE 

COMPANY 

V. 

HENRY  L.  LEWIS  et  al.,  Appts. 
(86  Conn.  386,  85  AtL  534.) 

Sale  ^  bulk  sales  law  ^  stone  cutter. 

A  sale  of  his  tools  and  stock  in  trade  by 
one  who  buys  stone  in  the  rough  and  cuts 
and  dresses  it  to  fill  orders  which  he  may 
receive  is  not  within  a  statute  making  void 
a  sale  of  his  stock,  without  certain  notices 
to  creditors,  by  one  who  makes  it  his  busi- 
ness to  buy  commodities  and  sell  the  same 
in  small  quantities  for  the  purpose  of  mak- 
ing a  profit. 

(December  19,  1912.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Fairfield  County  in  plaintiff's  favor  in  an 
action  on  a  bond  given  by  the  defendants 
to  procure  the  relcafie  of  an  attachment 
made  on  a  stone  yard  by  plaintiff  in  a  suit 
by  it  against  the  former  owners  of  the 
yard.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  C.  Stevenson,  for  appellants : 

One  who  carries  on  the.  business  of  buy- 
ing rough  stone  in  large  unbroken  sizes 
from  the  quarry,  and  cutting  it  into  smaller 
pieces,  which  are  then  chiseled,  tooled,  and 
polished,  and  made  into  smaller  finiBhed 
building  stone,  is  not  a  trader,  but  rather 
a  manufacturer,  to  whom  the  act  does  not 
apply. 

Spurr  V.  Travis,  145  Mich.  721,  116  Am. 
St.  Rep.  330,  108  N.  W.  1090,  9  Ann.  Cas. 
250;  Charles  J.  Off  &  Co.  v.  Morehead, 
235  111.  40,  20  L.R.A.{N.S.)  167,  126  ^m. 
St.  Rep.  184,  85  N.  E.  264,  14  Ann.  Cas. 
434;  Cooney,  E.  &  Co.  v.  Sweat,  133  Ga. 
511,. 25  L.R.A.(N.S.)  758,  66  S.  E.  257; 
Lee  V.  Gillen,  90  Neb.  730,  134  N.  W.  278; 


Kote.  —  What  Tcinds  or  claases  of  prop' 
erty  are  tvithin  the  operation  of  the 
bulh  aales  statutes. 

This  subject  is  covered  in  notes  in  25 
L.R.A.(N.S.)  758,  and  2  L.R.A.(N.S.)  331, 
to  which  this  note  is  supplemental. 

As  to  the  constitutionality  of  the  bulk 
sales  statutes,  see  note  in  20  L.R.A.  (N.S.) 
160;  as  to  whether  a  chattel  mortgage  is 
within  the  meaning  of  the  bulk  sales  law,  see 
note  in  12  L.R.A.(N.S.)  178,  and  also 
Noble  V.  Ft.  Smith  Grocery  Co.  —  L.R.A. 
— .  As  to  applicability  of  statutes  relating 
to  sales  of  stocks  of  goods  in  bulk  to  a 
transfer  in  payment  of  a  creditor,  see  note 
in  12  L.R.A.(N.S.)  174;  as  to  what  are 
fixtures  within  the  meaning  of  the  bulk 
sales  law,  see  note  in  34  L.R.A. (N.S.)  218. 

A  bulk  sales  law  providing  that  "the 
sale,  trade,  or  other  disposition,  in  bulk,  of 
any  part  or  the  whole  of  a  stock  of  mer- 
chandise, otherwise  than  in  the  ordinary 
course  of  trade  and  in  the  regular  and  usual 
prosecution  of  the  seller's  business,  shall 
be  void  as  against  the  creditors  of  the 
seller,"  relates  only  to  a  stock  of  merchan- 
dise, and  does  not  apply  to  fixtures  or  a 
manufacturer's  stock  of  raw  material,  and 
does  not  cover  such  articles  as  an  electric 
motor,  shafting,  belting,  and  appurtenances 
connected  therewith,  ice-cream  machine, 
freezer,  cans,  kettles,  pans  for  making  can- 
dies, candy  stove,  stock  of  sugars  in  sacks, 
chocolate  in  bars,  preserves  and  stock  of 
supplies  in  and  about  a  confectionery  and 
fruit  store  wherein  were  manufactured  and 
sold  ice  cream,  confections,  and  drinks  from 
soda  fountains.  Lee  v.  Gillen,  90  Neb.  730, 
134  N.  W.  278. 

A  stock  of  meat  and  other  merchandise 
45  L.R.A.(N.S.) 


usually  sold  in  a  beef  market  is  included 
within  the  terms  of  a  bulk  sales  law  appli- 
cable to  sales  of  any  stock  of  goods,  wares, 
and  merchandise  in  bulk.  Virginia-Caro- 
lina Chemical  Co.  v.  Bouchelle,  —  Ga.  App. 
— ,  78  S.  E.  51. 

A  provision  that  ''the  sale,  transfer,  or 
assignment,  in  bulk,  of  any  part  or  the 
whole  of  a  stock  of  merchandise  or  mer- 
chandise and  the  fixtures  pertaining 
to  the  conducting  of  said  business, 
otherwise  .  .  .  shall  be  void,"  does  not 
cover  or  include  as  merchandise  the  fol- 
lowing articles  disposed  of  in  bulk  by  a 
retail  coal  dealer  and  which  he  used  in  con- 
nection with  that  business:  wagons,  har- 
nesses, horse  covers,  city  boxes,  mud  box, 
coal  bags,  forks,  shovels,  coal  screens,  metal 
baskets,  horses,  desk,  safe,  baskets,  chairs, 
stove,  sleigh  runners,  etc.  Bowen  v.  Quig- 
ley,  165  Mich.  337,  34  L.R.A.(N.S.)  218,  130 
N.  W.  690. 

The  term  "merchandise,"  as  used  in  this 
act,  means  such  things  as  are  usually 
bought  and  sold  in  trade  by  merchants, 
and  includes  such  articles  used  by  an  un- 
dertaker in  his  business,  as  caskets,  steel 
vaults,  robes,  and  casket  hardware,  but 
does  not  include  such  articles  as  funeral 
cars,  casket  wagon,  bobs,  buggy,  double 
harness,  lowering  device,  fioor  rugs,  church 
truck,  cooling  board,  slumber  robe,  door 
badges,  pedestal,  embalming  tools,  embalm- 
ing fluid,  earth  cover,  funeral  nets,  candel- 
abra, chairs,  and  roll-top  desk.  People's 
Sav.  Bank  v.  Van  Allsburg,  165  Mich.  524, 
131  N.  W.  101. 

As  to  applicability  of  bulk  sales  law  to 
exempt  property,  see  McConpick  y.  Kistler, 
and  note,  post,  497* 
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Bowen  v.  Quigley,  165  Mich.  337,  34  L.R.A. 
(N.S.)   218,  130  N.  W.  690. 

The  huUc  sale's  act  applies  only  to  retail 
merchants. 

Young  V.  Lemieux,  79  Conn.  442,  20 
L.Rw^.(N.S.)  160,  129  Am.  St.  Rep.  193, 
65  Atl.  436,  600,  8  Ann.  Cas.  452;  Walp 
V.  Mooar,  76  Conn.  521,  67  Atl.  277. 

Mr.  Thomas  M.  Culllnan  for  appellee. 

Hall,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  February  11,  1911,  the  plaintiff  com- 
pany brought  an  action  against  William  B. 
Mahoney  and  Thomas  Gill,  and  attached 
as  their  goods  certain  personal  property  of 
the  value  of  about  $700,  which  prior  to 
January  10,  1911,  had  belonged  to  Ma- 
honey and  Gill  as  proprietors  of  a  stone 
yard  conducted  by  them  in  Bridgeport,  and 
which  on  said  January  10th  they  had  by 
written  bill  of  sale  transferred  to  the  de- 
fendant Lewis,  but  without  having  recorded 
a  notice  of  their  intention  to  make  such 
sale,  as  the  plaintiff  claims  was  required 
by  the  provisions  of  chapter  21  of  the  Pub- 
lic Acts  of  1909.  The  bond  in  suit  was 
given  by  the  defendants  to  procure  the  re- 
lease of  said  attachment.  The  plaintiff 
subsequently  obtained  judgment  against 
Mahoney  and  Gill  for  $714,  and  afterwards, 
upon  their  refusal  and  that  of  the  defend- 
ants to  pay  said  judgment,  brought  this 
action. 

The  only  question  involved  in  this  case 
is  whether,  upon  the  facts  found,  the  pro- 
visions of  said  chapter  21  of  the  Public 
Acts  of  1909,  are  applicable  to  the  sale  of 
January  11,  1911,  by  Mahoney  and  Gill, 
to  the  defendant  Lewis.  That  act,  which 
repeals  previous  statutes  upon  this  sub- 
ject, reads  as  follows:  "When  any  person 
who  makes  it  his  business  to  buy  commodi- 
ties and  sell  the  same  in  small  quanti- 
ties for  the  purpose  of  making  a  profit 
shall,  at  a  single  transaction,  not  in  the 
regular  course  of  business,  sell,  assign,  or 
deliver  the  whole  or  a  large  part  of  his 
stock  in  trade,  such  sale  shall  be  void  as 
against  all  persons  who  are  his  creditors 
at  the  time  of  such  sale,  assignment,  or 
delivery,  unless  he  shall,  not  less  than  ten 
days  nor  more  than  thirty  days  previous 
to  such  sale,  assignment,  or  delivery,  cause 
to  be  recorded  in  the  town  clerk's  ofiice  in 
the  town  in  which  such  vendor  conducts 
his  said  business,  a  notice  of  his  intention 
to  make  such  sale,  assignment,  or  delivery, 
which  notice  shall  be  in  writing,  describ- 
ing in  general  terms  the  property  to  be 
80  sold,  assigned,  or  delivered,  and  all 
conditions  of  such  sale,  assignment,  or 
delivery,  and  the  parties  thereto;  and  said  | 
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notice  shall  be  signed  by  such  person  or  in 
his  name  by  his  attorney." 

Concerning  the  question  of  the  applica- 
bility of  this  statute  the  trial  court  has 
found  these  further  facts:  Mahoney  and 
Gill  operated  a  stone  yard  with  working 
benches  and  tables,  grinding  wheels,  and 
general  tools  of  the  stone  cutters'  trade. 
Ihey  bought  building  stone,  in  quantity, 
sawed  into  slabs  of  various  sizes  and 
shapes,  which  were  delivered  to  them  at 
their  yard,  in  that  form.  There  they  cut 
the  slabs  into  smaller  pieces  of  various 
shapes  and  sizes  to  agree  with  orders  given 
to  them  to  furnish  articles)  of  stone  to  be 
used  in  the  construction  of  buildings  or 
their  appurtenances.  These  articles  were 
made  to  order  for  particular  jobs,  and  the 
stone  had  to  be  chiseled,  tooled,  cut, 
dressed,  and  polished  in  accordance  with 
the  particular  order.  They  were  not  used 
in  the  identical  size  and  shape  that  the 
slabs  were  in  when  received.  The  value  of 
the  finished  products  of  the  plant  was  in 
a  large  proportion  made  up  of  labor,  and 
not  of  material.  No  change  was  made  in 
the  structure,  and  the  smaller  pieces,  when 
cut  and  dressed,  were  easily  recognizable 
as  parts  of  the  larger  slabs  from  which 
they  had  been  cut.  They  sometimes  cut 
up  the  stone  into  sills  and  similar  articles, 
before  receiving  orders  therefor,  and  occa- 
sionally sold  such  stone  articles  to  a  pur- 
chaser who  had  not  previously  ordered 
them;  but  their  regular  business  was  the 
furnishing  stone  articles  cut  and  shaped 
to  order.  Prior  to  and  ever  since  January 
10,  1911,  the  plaintiff  has  been  a  creditor 
of  Mahoney  and  Gill,  The  bill  of  sale  of 
January  10th  described  the  goods  sold  as 
"all  cut  and  uncut  stone,  tools,  traveling 
crane,  building,  office  furniture,  fences, 
tool  shed,  and  all  the  property  at  our  stone 
yard  at.  .  .  .  The  sale  was  made  in 
good  faith,  for  a  valuable  consideration, 
and  Lewis  took  immediate  possession  of 
the  property  sold,  and  held  such  posse.<^sion 
at  the  time  of  the  attachment.  The  sale 
was  not  in  the  regular  course  of  the  busi- 
ness of  Mahoney  and  Gill,  and  included 
all  their  stock  in  trade.  Upon  these  facts 
the  trial  court  held  that  the  statute  cited 
was  applicable  to  said  sale,  and  rendered 
judgment  for  the  plaintiff  for  a  sum  repre- 
senting only  what  was  found  to  be  the 
value  of  the  attachable  interest  of  Ma- 
honey and  Gill  in  the  stone  attached  by 
the  plaintiff,  with  interest  thereon. 

Manifestly  the  act  in  question  does  not 
apply  to  sales  by  persons  who  sell  only  at 
wholesale,  whether  or  not  they  themselves 
produce,  manufacture,  or  purchase  the 
goods  so  sold  by  them,  or  change  the  form 
of  the  ffoods  or  material  purchased  by  them 
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and  which  form  a  part  of  the  commodities 
sold. 

It  is  also  manifest  that  the  act  does  not 
apply  to  persons  who  sell  goods  at  retail, 
which  they  have  not  bought,  but  which 
they  can  fairly  be  said  to  have  themselves 
produced  or  manufactured.  The  act  in 
terms  applies  only  to  sales  of  commodities, 
by  persons  who  make  it  a  business  to  buy 
and  to  sell  in  small  quantities  the  commodi- 
ties which  they  have  purchased.  Some 
difficulties  may  arise  in  determining 
whe^ther  the  statute  applies  when  an  alleged 
retail  dealer  substantially  changes  the 
form  or  character  of  the  goods  or  mater- 
ials which  he  has  purchased,  before  he 
offers  them  for  sale,  and  also  when  one 
sells  some  goods  at  retail,  in  connection 
with  another  and  perhaps  much  larger  bus- 
iness. The  questions  which  arise  in  these 
cases  are  whether  it  can  rightly  be  said 
that  the  alleged  retail  dealer  is  engaged 
in  the  business  of  selling  the  commodities 
which  he  has  bought,  when  the  articles 
which  he  sells  are,  from  his  own  labor  upon 
them,  made  materially  different  in  form 
or  character  from  those  which  he  purchased; 
and  whether  one  who  sells  commodities  at 
retail  in  connection  with  some  other  busi- 
ness is,  within  the  meaning  of  the  statute, 
one  who  "makes  it  his  business"  to  sell 
such  commodities  in  small  quantities. 

We  can  lay  down  no  definite  rule  which 
will  always  furnish  an  answer  to  these  ques- 
tions. The  extent  to  which  the  materials 
purchased  are  changed  by  the  labor  of  the 
purchaser  before  they  are  sold  as  finished 
commodities  is  always  an  important  element 
to  be  considered  in  determining  whether  one 
selling  commodities  so  changed  can  properly 
be  said  to  be  one  who  "makes  it  his  busi- 
ness" to  sell  for  the  purpose  of  making  a 
profit  the  commodities  which  he  has  pur- 
chased. 

And  so,  too,  the  extent  to  which  retail 
sales  are  made  by  one,  in  connection  with 
another  business,  should  be  considered  in  de- 
ciding whether  the  person  making  such  re- 
tail sales  can  fairly  be  said  to  be  one  "who 
makes  it  his  business*'  to  sell  commodities 
in  small  quantities  for  the  purpose  of  mak- 
ing a  profit.  One  who  purchases  metals  and 
wood  with  which  to  manufacture  and  sell 
sewing  machines  at  retail  can  hardly  be  said 
to  make  it  his  business  to  buy  such  orig- 
inal materials  and  sell  "the  same"  for  the 
purpose  of  making  a  profit  upon  the  com- 
modities which  he  has  bought,  nor  can  a 
wholesale  dealer  or  manufacturer,  because 
he  has  occasionaly  made  a  sale  of  goods  at 
retail,  properly  be  said  to  "make  it  his  busi- 
ness*' to  sell  commodities  in  small  quanti- 
ties for  the  purpose  of  making  a  profit  upon 
the  goods  thus  sold.  But  when  the  facts, 
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regarding  the  amount  of  the  labor  bestowed 
by  the  retail  dealer  upon  the  purchased  ma- 
terials or  commodities,  or  regarding  the  ex- 
tent of  one's  sales  at  retail  in  connection 
with  another  business,  differ  from  the  sup- 
posed cases  just  stated,  the  questions  of 
whether  they  come  within  the  statute  may 
become  more  difficult.  In  such  cases  each 
must  be  determined  by  its  own  peculiar 
facts,  rather  than  by  any  fixed  rule. 

In  the  case  at  bar  these  facts  appear: 
The  goods  which  Mahoney  and  Gill  bought 
of  the  plaintiffs,  and  perhaps  of  others, 
were  stone  slabs  to  be  made  into  stone  arti- 
cles of  a  certain  kind.  Mahoney  and  Gill 
never  sold  these  stone  slabs  in  the  form  and 
condition  in  which  they  bought  them,  but  in 
a  form,  size,  and  condition  materially 
changed  by  their  own  labor.  In  the  form 
and  condition  in  which  they  were  purchased 
by  Mahoney  and  Gill,  the  stone  slabs  were 
evidently  not  salable  in  the  business  in 
which  Mahoney  and  Gill  were  engaged.  The 
regular  business  of  Mahoney  and  Gill  was 
the  furnishing  to  order,  of  "stone  articles," 
not  of  stone  slabs.  These  stone  articles 
were  "cTiiseled,  tooled,  cut,  dressed,  and  pol- 
ished in  accordance  with  the  particular 
order."  The  value  of  these  stone  articles  so 
formed  was  "in  a  large  proportion  made  up 
of  labor,  and  not  of  material." 

These  facts  do  not  bring  the  case  within 
the  statute.  We  think  it  cannot  fairly  be 
said  that  Mahoney  and  Gill  made  it  their 
business  to  sell  for  a  profit  the  stone  slabs 
which  they  purchased  of  the  plaintiff  and 
others.  They  were  rather  engaged  in  the 
business  of  selling  for  a  profit  the  product 
of  their  own  labor. 

There  is  error,  the  judgment  of  the  Court 
of  Common  Pleas  is  reversed,  and  the  case 
remanded,  with  direction  to  render  judg- 
ment in  favor  of  the  defendants. 

In  this  opinion  the  other  Judges  concur. 


MICHIGAN  SUPREME  COURT. 

EDWIN  W.  McCORMICK,  Appt, 

V. 

HENRY  KISTLER. 

(—  Mich.  — ,  141  N.  W.  593.) 

Bulk  sales  law  —  exempt  property   — 
applicability. 

The  bulk  sales  law  does  not  apply  to  sale!^ 

Sote,  ^  Applicability  of  huJIc  sales  law 
to  exempt  property. 

The  holding  in  McCobmick  v.  Kistleb. 
that  the  bulk  sales  law  does  not  apply  to 
a  sale  of  exempt  property  is  in  accord  with 
the  rule  that  such  property  is  not  generally 
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of  property  which  is  exempt  by  law  from 
execution. 

(May  28,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Saginaw  County 
in  defendant's  favor  in  a  replevin  action 
brought  to  recover  possession  of  certain  prop- 
erty alleged  to  have  been  sold  without  com- 
plying with  the  bulk  sales  law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E.  Naegely,  for  appellant: 

The  purchaser  may  be*  proceeded  against 
in  garnishment  as  a  receiver,  and  the  ade- 
quate remedy  of  holding  him  is  by  garnish- 
ment. 

Musselman  Grocer  Co.  v.  Kidd,  D.  ft  P.  Co. 
161  Mich.  478,  116  N.  W.  409;  Bixler  v.  Fry, 
167  Mich.  314,  122  N.  W.  119;  National 
Grocer  Co.  v.  Plotler,  167  Mich.  626,  133 
N.  W.  493. 

A  man  is  entitled  to  his  exemptions,  and 
may  not  be  deprived  of  them  by  process  of 
any  kind  while  continuing  to  use  the  ex- 
emptions in  conformity  with  the  statute. 

Fischer  ▼.'Mclntyre,  66  Mich.  681,  33  N.  W. 
762;  Stewart  v.  Welton,  32  Mich.  66;  Ander- 
son V.  Odell,  61  Mich.  492,  16  N.  W.  870; 
Smith  ▼.  Rumsey,  33  Mich.  183 ;  Buckley  ▼. 
Wheeler,  52  Mich.  1,  17  N.  W.  216. 

Creditors  cannot  attack  the  transfer  of 
property  which  the  law  will  not  allow  them 
to  apply  on  their  claims,  or  complain  of  any 
dealings  with  exempt  property. 

Rosenthal  v.  Scott,  41  Mich.  632,  2  N.  W. 
909;  O'Donnell  v.  Segar,  26  Mich.  367; 
Emerson  v.  Bacon,  58  Mich.  626,  26  N.  W. 
503;  Freehling  v.  Bresnahan,  61  Mich.  640, 
1  Am.  St.  Rep.  617,  28  N.  W.  531. 

Mr.  Thomas  G.  Balllie,  for  appellee: 

The  bill  of  sale  of  May  3,  1912,  from 
Nielski  to  McCormick,  was  void,  being  in 
violation  of  act  223,  Public  Acts  of  1905. 

Farrar  v.  Lonsby  Lumber  &  Coal  Co.  149 
Mich.  118, 112  N.  W.  726;  Musselman  Grocer 
Co.  v.  Kidd,  D.  ft  P.  Co.  161  Mich.  478,  116 
N.  W.  409;  Bixler  v.  Fry,  167  Mich.  314, 
122  N.  W.  119;  Marquette  County  Sav.  Bank 


y.  Koivisto,  162  Mich.  654,  127  N.  W.  680^ 
National  Grocer  Co.  ▼.  Plotler,  167  Mioli» 
626,  133  N.  W.  493. 

The  goods  in.  question  oould  not  be  oon- 
sidered  as  exemptions. 

Wyckoff  ▼.  Wyllis,  8  Mich.  48;  Ostrander 
y.  Packer,  36  Mich.  430;  McCoy  ▼.  Brennaa^ 
61  Mich.  366,  1  Am.  St.  Rep.  689,  28  N.  W. 
129;  Wood  v.  Bresnahan,  63  Mich.  619,  3<y 
N.  W.  206;  Stotesbury  v.  Kirtland,  36  Mo. 
App.  148;  Chapin  y.  Hoel,  11  111.  App.  309. 

Neither  Nielski  nor  McCormick  could 
claim  these  goods  as  exemptions  against 
creditors. 

Williams  ▼.  Brown,  137  Mich.  569,  100  N. 
W.  786;  McCausey  v.  Hoek,  169  Mich.  670^ 
124  N.  W.  670, 18  Ann.  Cas.  946;  Ostrander 
v.  Packer,  35  Mich.  430. 

Ostrander,  J.,  delivered  the  opinion  of 

the  court: 

The  action  is  replevin.  The  court  directed 
a  verdict  for  the  defendant,  and  in  doing  so 
stated  that  the  facts,  which  are  reviewed, 
are  practically  undisputed. 

Plaintiff  assigns  errors  upon  three  state- 
ments made  by  the  court  in  the  explanatory 
charge  to  the  jury,  as  follows: 

"The  -parties  to  the  bill  of  sale  in  this  cas* 
took  no  steps  to  comply  with  the  statute  in 
so  far  as  this  defendant's  interest  is  con- 
cerned (nor  as  against  the  persons  who 
caused  the  levy,  Hammond,  Standish,  ft 
Company ;  to  this  defendant  it  is  absolutely 
as  though  the  attempted  transfer  had  not 
been  made.  The  bill  of  sale  in  no  way  im- 
pedes the  right  of  the  creditor  to  proceed, 
just  the  same  as  if  the  attempted  sale  had 
not  been  made.'* 

"It  appears  to  the  court  that  the  plaintiff 
has  no  standing  in  court  to  maintain  his  ac- 
tion; that  the  said  transfer,  in  so  far  aa 
this  defendant  was  concerned,  in  this  ease, 
was  without  force,  and  that  the  plaintiff  had 
no  right  to  the  possession  of  the  goods  al 
that  time,  or  at  the  time  of  the  taking  out 
of  a  writ  and  proceeding  with  this  action.*^ 

"The  firm  of  Hammond,  Standish,  ft  Com- 


susceptible  of  fraudulent  alienation,  and  is 
supported  by  what,  after  a. careful  search, 
seems  to  be  the  only  other  case  passing  on 
the  question.  Thus,  in  Rich  t.  Callahan  Co. 
—  Ind.  — ,  101  N.  E.  810,  where  a  stock  of 
merchandise  was  sold  in  bulk  without  at- 
tempt to  comply  with  the  bulk  sales  act, 
it  appeared  that  all  the  property  owned  by 
the  seller  at  the  time  of  the  sale,  including 
the  stock  of  merchandise,  was  of  a  total 
value  less  than  his  householder's  exemption, 
and  it  was  held  that  the  seller  had  a  right 
to  sell  his  stock  of  merchandise  freed  from 
the  provisions  of  the  bulk  sales  act,  and 
that  the  purchaser  took  title  thereto  free 
of  the  claims  of  the  seller's  creditors.  The 
court  said  that  the  purpose  of  the  act  in 
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question  was  to  prevent  the  perpetration 
of  frauds  against  creditors,  and  it  was  not 
intended  to  affect  the  householder's  exemp- 
tion laws,  under  which  it  had  been  held  that 
the  householder  might  in  good  faith  sell 
or  even  give  away  his  exempt  property, 
regardless  of  creditors'  claims. 

Generally,  as  to  the  kinds  or  classes  of 
property  within  the  operation  of  bulk  salea 
statutes,  see  notes  to  Cooney,  E.  ft  Co.  v. 
Sweat,  25  L.R.A.(N.S.)  758,  and  Connecti- 
cut Steam  Brown  Stone  Co.  v.  Lewis,  ante, 
495. 

For  notes  on  other  questions  arising  under 
bulk  sale  statutes,  see  Index  to  Notes  under 
"Sales  in  bulk."  W.  W.  A. 
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pany  had  the  full  right  to  proceed  and  exer- 
ciae  lawful  measures  to  collect  their  debt, 
and  the  transfer  in  the  manner  as  has  been 
described  here  by  the  plaintiff,  and  as  ap- 
pears by  the  bill  of  sale  as  described  by  the 
transferrer,  of  the  goods  to  the  plaintiff,  is 
clearly  void  as  to  these  parties  who  have 
been  called  upon  to  defend  the  case." 

It  appearing  that  counsel  for  both  parties 
asked  for  a  peremptory  instruction,  we  treat 
these  assignments  of  error  as  equivalent  to 
one  that  the  court,  upon  the  undisputed  tes- 
timony, should  have  directed  a  verdict  for 
plaintiff,  and  was  in  error  in  making  the 
contrary  ruling. 

It  appears  that  one  Frank  Nielski  kept  a 
meat  market,  and  became  indebted  to  Ham- 
mond, Standish,  &  Company.  A  judgment 
against  him  in  their  favor  was  rendered  May 
1, 1912,  and,  by  virtue  of  an  execution  issued 
to  collect  the  amount  of  the  judgment,  the 
defendant,  a  constable,  levied,  on  May  7, 
1912,  upon  certain  personal  property  then  in 
the  possession  of  Nielski.  On  May  3,  1912, 
Nielski  executed  a  bill  of  sale  of  the  said 
property  (his  fixtures  and  stock)  to  plain- 
tiff, another  creditor,  the  instrument  being 
recorded,  who  took  the  property  from  de- 
fendant upon  a  writ  of  replevin.  In  the  sale 
by  Nielski  to  plaintiff,  there  was  no  compli- 
ance with  act  No.  223,  Public  Acts  of  1905, 
known  as  the  "sales  in  bulk  law."  It  is  the 
contention  of  the  execution  creditor  that  the 
sale  was  therefore  void.  The  value  of  the 
property  in  dispute,  as  inventoried  and  ap- 
praised in  this  action,  is  $163.60,  the  articles 
being  a  Toledo  scales,  an  electric  meat 
chopper,  a  cash  register,  butcher's  marble- 
top  counter,  and  two  meat  blocks,  as  well 
as  meats,  lard,  supplies,  and  utensils,  valued 
at  $52.  The  value  of  the  stock  on  May  3, 
1912,  is  not  made  to  appear. 

Appellant  presents  and  argues  two  propo- 
sitions, which  are:  First,  that  the  property 
in  dispute  was  exempt  from  levy  and  sale 
on  execution  when  it  was  sold  to  him,  for 
which  reason  the  sale  was  not  in  contraven- 
tion of  the  provisions  of  the  sales  in  bulk 
law;  second,  if  that  law  applies,  and  the 
sale  to  him  was  void,  still  the  property  sold 
is  not  liable  to  levy  and  sale  upon  execution, 
but  the  creditor,  relying  upon  that  statute, 
must  look  to  the  purchaser  of  the  property, 
and  not  to  the  property  itself,  for  satisfac- 
tion of  his  debt. 

The  good  faith  of  plaintiff  is  not  assailed. 
Why  may  not  he  rely  upon  the  fact  that 
creditors  of  his  vendor  were  not  interested 
in  the  sale  for  the  reason  that  they  could 
not  have  reached  the  property  in  the  hands 
of  the  vendor?  Claiming  that  they  answer 
this  question,  defendant  refers  us  to  Wil- 
liams ▼.  Brown,  137  Mich.  669,  100  N.  W. 
786,  and  McCauaey  ▼.  Hoek,  169  Mich.  670, 
45  L.R.A.(NJS.) 


124  N.  W.  670,  18  Ann.  Cas.  946.  In  the 
first-mentioned  case  the  action  was  trover  by 
the  vendee  of  personal  property  against  a 
sheriff  for  conversion  *of  the  property.  The 
sheriff  had  seized  the  property  on  execution 
running  against  the  vendors.  No  specific 
articles  of  the  property  were  in  any  event 
exempt  from  execution,  but  only  goods  of  a 
specified  value,  to  be  selected  out  of  the 
larger  quantity.  The  vendors,  judgment 
debtors,  were  in  possession  of  the  property 
when  it  was  seized.  They  did  not  select,  or 
offer  to  select,  any  goods  as  exempt.  The 
statute  (3  Comp.  Laws,  §  10326)  provides 
that,  after  the  inventory  and  appraisal  of 
goods  seized  on  execution,  the  defendant  in 
execution,  or  his  authorized  agent,  may 
select  from  such  inventory  an  amount  of 
such  property  not  exceeding,  according  to 
such  appraisal,  the  amount  or  value  ex- 
empted by  law  from  execution,  but  if 
neither  the  defendant  nor  his  agent  shall 
appear  and  make  such  selection,  the  officer 
shall  make  the  same  for  him.  It  was  held: 
"The  officer  could  not  well  know  the  condi- 
tions of  the  sale  between  his  sons  and  the 
plaintiff  or  the  arrangement  if  there  was 
any,  in  regard  to  the  exemptions.  The 
plaintiff  did  know,  and  it  was  his  duty,  if  he 
desired  to  claim  exemptions  by  virtue  of  his 
purchase,  to  notify  the  officer  and  demand 
the  right  of  selection.  Where  no  duty  of 
selection  is  imposed  upon  the  officer,  the 
debtor  waives  his  right  to  the  exemption  if 
he  fails  to  demand  it.  .  .  .  Whether  a 
fraudulent  vendee  is  entitled  to  claim  the 
exemption  of  his  fraudulent  vendor,  where 
the  property  levied  upon  is  in  excess  of  the 
exemption,  qucere;  but  if  he  is,  inasmuch 
as  the  statute  imposes  no  duty  upon  the 
officer  to  make  selection  in  such  case,  the 
vendee  must  notify  the  officer,  or  be  held 
to  waive  his  selection."  In  McCausey  v. 
Hoek,  the  rule  of  Williams  v.  Brown  is  fol- 
lowed ;  the  court  saying,  in  part :  "Then  the 
plaintiff  claimed  the  property  as  her  own. 
She  did  not  claim  it  as  exempt  property 
sold  to  her.  Upon  this  record  the  officer 
owed  her  no  duty  as  to  setting  off  exemp- 
tions, as  she  claimed  none.  .  .  .  The  as- 
signee succeeded  to  McCausey's  rights  to  ex- 
emptions, but  it  was  necessary  for  her  to 
assert  them."  We  do  not  find  in  these 
opinions,  nor  in  the  one  delivered  in  Seitz  v. 
Starks,  136  Mich.  90,  98  N.  W.  862,  any 
denial  of  the  right  of  a  vendee  to  acquire 
title  to  property  exempt  from  levy  and  sale 
in  the  hands  of  the  vendor.  The  sales  were 
not  claimed  to  be  fraudulent  and  void  be- 
cause in  contravention  of  the  sales  in  bulk 
law.  In  the  case  at  bar  neither  Nielski  nor 
the  plaintiff  advised  the  officer  that  the 
property  seized  was  claimed  to  be  exempt 
from  execution.     But  unless  the  provisions 
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of  the  sales  in  bulk  law  apply  to  a  sale  of 
property,  all  of  which  is  exempt  from  execu- 
tion, plaintiff's  title,  so  far  as  defendant 
is  concerned,  is  invulnerable. 

The  terms  of  act  223,  Public  Acts  of 
1905,  embrace  any  sale  of  the  whole,  or  a 
part,  of  a  stock  of  merchandise  and  the  fix- 
tures pertaining  to  the  business.  The  mean- 
ing of  the  term  ''fixtures"  in  the  act  has 
been  somewhat  restricted.  Bowen  v.  Quigley, 
165  Mich.  337,  34  L.RJ^.(N.S.)  218,  130 
N.  W.  690;  People's  Sav.  Bank  v.  Van  Alls- 
burg,  165  Mich.  624,  131  N.  W.  101.  But, 
independent  of  the  character  of  some  of  the 
property  as  fixtures,  the  uniform  rule  of  this 
court  has  been  that  creditors  are  not  con- 
cerned with  the  disposition  which  a  debtor 
makes  of  exempt  property.  Fischer  v.  Mcln- 
tyre,  66  Mich.  681,  33  N.  W.  762;  Stewart 
V.  Welton,  32  Mich.  66;  Wilson  v.  Bartholo- 
mew, 45  Mich.  41,  7  N.  W.  227 ;  Anderson  v. 
Odell,  51  Mich.  492,  16  N.  W.  870;  Buckley 
V.  Wheeler,  62  Mich.  1, 17  N.  W.  216;  Emer- 
son T.  Bacon,  58  Mich.  526,  25  N.  W.  503; 
CuUen  y.  Harris,  111  Mich.  20,  66  Am.  St. 
Rep.  380,  69  N.  W.  78.  See  also  Eagle  v. 
Smylie,  126  Mich.  612,  86  Am.  St.  Rep.  562, 
86  N.  W.  1111.  In  Anderson  v.  Odell,  Mr. 
Justice  Campbell,  speaking  for  the  court, 
said:  "So  long  as  the  statutory  amount  of 
exemption  is  not  exceeded,  there  can  be  no 
appreciable  reason  why  the  property  cannot 
be  converted  or  exchanged.  There  is  difficul- 
ty in  understanding  how  a  creditor  can  first 
become  entitled  to  reach  his  debtor's  proper- 
ty the  moment  it  ceases  to  be  hia  property." 
In  Anderson  v.  Odell  and  in  Cullen  v.  Har- 
ris, it  is  stated  that  the  rule  in  the  case  of 
a  sale  of  a  homestead,  and  in  the  case  of  a 
sale  of  exempt  personal  property,  is  the 
same.  It  cannot  be  supposed  that  the  legis- 
lature intended  by  act  223,  Public  Acts  of 
1905,  which  contains  neither  a  special  nor  a 
general  repealing  clause,  to  reverse,  as  to 
persons  engaged  in  merchandising,  the  long- 
continued  policy  of  the  state  with  respect  to 
exemptions.  It  is  true  that  in  J.  L.  Hudson 
Co.  V.  No-Name  Hat  Co.  —  Mich.  — ,  140  N. 
W.  607,  it  was  held,  following  the  rule  of 
Seitz  v.  Starks,  that  the  purchaser  of  a  stock 
of  goods  sold  in  contravention  of  this  statute 
could  not  claim  the  benefit  of  the  vendor's 
exemption  when,  to  secure  the  exemption,  a 
selection  must  be  made  from  the  mass  of 
property  sold,  and  when  no  such  selection 
had  be^  made  or  agreed  upon  at  the  time 
of  the  sale.  The  action,  a  proceeding  in 
equity,  was  begun  by  the  vendee  to  have  de- 
termined the  extent  of  its  liability  to  cred- 
itors of  the  vendor,  it  being  admitted  that 
it  was  coextensive  with  the  value  of  the 
goods  purchased,  less  the  seller's  exemption. 
It  was  held  that  the  debtor  or  his  agent 
should  have  made  or  claimed  the  exemption, 
45  L.R.A.(N.S.) 


and  that  his  assignee  could  not  exercise  the 
right. 

In  the  case  at  bar,  it  is  to  be  inferred, 
and  the  contrary  is  not  made  to  appear,  that 
every  article  of  property  which  entered  into 
the  sale  which  is  attacked  as  void  was  ex- 
empt. In  such  a  case,  in  my  opinion,  t^e 
provisions  of  the  sales  in  bulk  law  do  not  in- 
validate the  sale  at  the  instance  of  credi- 
tors of  the  vendor. 

It  is  not  necessary  to  consider  other  ques- 
tions. It  follows  from  what  has  been  said 
that  the  court  was  in  error  in  directing  a 
verdict  for  defendant,  and  ought  to  have  di- 
rected one  for  the  plaintiff. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 


ILIilNOIS  SUPREME  COX7RT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  GEORGE  R.  BRUCE,  Peti- 
tioner, 

V. 

EDWARD  F.  DUNNE,  Governor,  et  al. 


PEOPLE  OF  TH^  STATE  OF  ILLINOIS 
EX  REL.  JAMES  H.  FELTS,  Petitioner, 

V. 

SAME. 
(258  in.  441,  101  N.  E.  560.) 

Mandamus  »  to  compel  performance  of 
admitted  duty. 

1.  Mandamus  will  not  issue  to  compel 
an  officer  to  perform  an  act  which  he  ad- 
mits of  record  that  he  is  willing  to  do 
without  coercion. 

Same  —  to  governor  —  ministerial  duty. 

2.  The  governor,  who,  by  virtue  of  his 
office,  is  a  member  of  the  state  canvassing 
board,  cannot  be  compelled  by  mandamus  to 
issue  a  certificate  of  election,  although  the 
duty  to  do  so  is  merely  ministerial. 

Same  ^  creating  confusion  —  denial. 

3.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  certificate  of  election  to  a 
candidate  for  member  of  a  legislative  body, 
which  is  the  judge  of  the  election  of  its 
own  members,  where  a  certificate  has  al- 
ready been  granted  by  the  canvassing  board 
to  a  rival  candidate,  since  the  contest  must 
be  presented  to  the  legislature. 

(Farmer  and  Cooke,  J  J.,  dissent.) 

(April    19,    1913.) 

PETITIONS  for  writs  of  mandamus  to 
compel  respondents,  as  the  state  can- 
Note.  ^  For  mandamus  to  governor,  see 
notes  to  State  ex  rel.  Irvine  v.  Brooks,  6 
L.R.A.(N.S.)  750,  and  Rice  v.  Draper,  32 
L.R.A.(N.S.)  355,  and  the  later  case  Huide- 
koper  v.  Hadley,  40  L.R.A.(N.S.)    605. 
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vassing  board,  to  declare  petitionerB  duly 
elected  as  representatiyes  in  the  general  as- 
sembly.   Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gillespie  &  Fitzgerald,  with 
Messrs.  John  E.  Hogan,  W.  S.  Cantrell, 
and  George  B.  Gillespie,  for  petitioners: 

Where  the  duties  of  a  board  are  minister- 
ial, there  is  jurisdiction  to  compel  its  ac- 
tion by  writ  of  mandamus. 

People  ex  reL  Fuller  y.  Billiard,  29  111. 
413 ;  People  ex  rel.  Roberts  v.  Rives,  27  111. 
242;  Bolton  y.  People,  95  111.  App.  285;  15 
Cyc  386;  10  Am.  A,  Eng.  Enc.  Law,  2d  ed. 
746;  State  ex  rel.  Sunderall  y.  McKenzie,  10 
N.  D.  132,  86  N.  W.  231 ;  People  ex  rel.  Akin 
y.  Matteson,  17  111.  168. 

There  is  no  legal  objection  to  a  writ  of 
mandamus  issuing  against  a  governor  who 
is  a  member  of  a  ministerial  board. 

Traynor  y.  Beckham,  116  Ky.  13,  74  S.  W. 
1105,  76  8.  W.  844,  3  Ann.  Cas.  388. 

The  statute  having  specified  what  shall 
constitute  the  return  to  the  state  canvassing 
board,  it  has  no  legal  authority  to  consider 
anything  aside  from  that  return. 

State  ex  rel.  Sunderall  v.  McKenzie,  10 
N.  D.  132,  86  N.  W.  231;  16  Cyc.  286;  10 
Am.  A,  Eng.  Enc  Law,  746;  People  ex  rel. 
Fuller  V.  Billiard,  29  111.  413;  People  ex 
rel.  Roberts  v.  Rives,  27  111.  242;  People  ex 
rel.  Brewster  v.  Kilduflf,  16  111.  492,  60  Am. 
Dec.  769;  Bolton  v.  People,  95  111.  App.  285; 
People  ex  rel.  Akin  v.  Matteson,  17  111.  168; 
People  ex  rel.  Atty.  Gen.  v.  Tool,  35  Colo. 
225,  6  L.ILA.(N.S.)  822,  117  Am.  St.  Rep. 
198,  86  Pac.  224,  229,  231 ;  McCoy  v.  State, 
2  Mary.  (Del.)  643,  36  Atl.  81;  Mayo  y. 
Freeland,  10  Mo.  629. 

Messrs.  P.  J.  Lucey,  Attorney  General, 
and  Lester  H.  Strawn,  Assistant  Attor- 
ney  General,   for   respondents: 

The  writ  of  mandamus  cannot  issue  in  a 
case  where  its  effect  is  to  direct  or  control 
the  head  of  an  executive  department  in  the 
discharge  of  an  executive  duty,  involving  the 
exercise  of  judgment  or  discretion. 

United  States  ex  rel.  Boynton  v.  Blaine, 
139  U.  S.  306,  35  K  ed.  183,  11  Sup.  Ct.  Rep. 
607;  Kendall  v.  United  States,  12  Pet.  524, 
610,  9  L.  ed.  1181,  1215 ;  Marbury  v.  Madi- 
son, 1  Cranch,  137,  170,  2  L.  ed.  60,  71; 
Traynor  y.  Beckham,  116  Ky.  13,  74  S.  W. 
1105,  76  S.  W.  844,  3  Ann.  Cas.  388. 

liiandamus  will  not  issue  to  compel  the 
members  of  a  canvassing  board  to  reas- 
semble, reorganize,  and  to  act  again,  in  the 
particular  manner  claimed  by  the  petitioner 
to  be  correct. 

People  ex  rel.  Wilson  v.  Mottinger,  212  111. 
630,  72  N.  E.  906. 

Messrs.  Frank  F.  Noleman  and  June 
C.  Smith  also  for  respondents. 
46  L.Rw^.(NJ3.) 


Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

By  leave  of  court  granted  at  the  December 
term,  1912,  George  R.  Bruce  filed  his  peti- 
tion for  a  peremptory  writ  of  mandamus 
directed  to  Charles  S.  Deneen,  governor, 
Cornelius  J.  Doyle,  secretary  of  state, 
James  S.  McCullough,  auditor,  Edward  E. 
Mitchell,  treasurer,  and  William  H.  Stead, 
attorney  general.  The  petition  alleged  that 
at  the  general  election  held  in  the  twenty- 
third  senatorial  district  in  November,  1912, 
the  petitioner  was  a  candidate  for  the  office 
of  representative  in  the  general  assembly; 
that  the  canvassing  board  for  Cook  county 
outside  of  the  city  of  Chicago  and  town  of 
Cicero,  and  the  canvassing  board  for  said 
city  and  town,  severally  canvassed  the  re- 
turns of  said  election  and  certified  the  re- 
sult to  the  county  clerk;  that  the  county 
clerk  prepared  abstracts  of  the  votes,  show- 
ing that  Joseph  Strauss  received  9,9971 
votes,  the  petitioner,  George  R.  Bruce,  10,- 
925,  George  A.  Miller  10,778,  Carl  Bloom- 
berg 9,1721,  J.  C.  Scovem  274,  Christian  M. 
Madsen  13,699,  and  Emil  N.  ZoUa  17,285, 
and  an  abstract,  properly  certified,  was 
forwarded  to  the  secretary  of  state;  that 
notwithstanding  the  petitioner  was  one  of 
the  three  who  received  the  highest  number 
of  votes,  as  shown  by  said  abstract,  said 
Cornelius  J.  Doyle,  secretary  of  state.  James 
S.  McCullough,  auditor,  Edward  E.  Mitchell, 
treasurer,  William  H.  Stead,  attorney  gen- 
eral, and  Charles  S.  Deneen,  governor,  re- 
fused to  declare  the  petitioner  elected,  and 
said  Charles  S.  Deneen,  governor,  refused 
to  make  proclamation  that  the  petitioner 
had  been  duly  elected  a  representative  in 
the  general  assembly.  The  prayer  was  for 
the  writ,  directed  to  Charles  S.  Deneen, 
governor,  Cornelius  J.  Doyle,  secretary  of 
state,  James  S.  McCullough,  auditor,  Ed- 
ward E.  Mitchell,  treasurer,  and  William  H. 
Stead,  attorney  general,  commanding  them 
forthwith  to  correctly  and  properly  canvass 
the  abstract  of  votes  as  returned  to  them, 
and  to  declare  the  petitioner  elected  to  said 
office,  and  to  cause  proclamation  of  the  re- 
sult to  be  made,  and  to  issue  a  certificate 
of  election  to  the  petitioner. 

By  like  leave  a  petition  for  a  peremptory 
writ  of  mandamus  was  filed  by  James  H. 
Felts  against  the  same  defendants,  alleging 
that  he  was  a  candidate  in  the  fiftieth  sen- 
atorial district,  at  the  same  election,  for  the 
office  of  representative  in  the  general  as- 
sembly; that  the  canvassing  boards  of  the 
counties  composing  the  district  canvassed 
the  returns,  and  the  county  clerk  in  each 
county  prepared  an  abstract  of  the  votes 
cast,  and  forwarded  the  same  to  Cornelius 
J.  Doyle,  secretary  of  state;  that  the  total 
votes  received  by  the  candidates,  as  shown 
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by  the  abstracts,  were  as  follows:  George 
W.  Crawford  17,551,  the  petitioner,  James 
H.  Felts,  16,281,  R.  D.  Kirkpatrick  16,1431, 
and  Charles  Curran  17,525;  that  notwith- 
standing the  petitioner  was  one  of  the  three 
who  received  the  highest  number  of  yotes,  as 
shown  by  the  abstracts,  Cornelius  J.  Doyle, 
secretary  of  state,  James  S.  McCuUough, 
auditor,  Edward  E.  Mitchell,  treasurer,  Wil- 
liam H.  Stead,  attorney  general,  and  Charles 
S.  Deneen,  governor,  refused  to  declare  the 
petitioner  elected,  and  that  Charles  S.  De- 
neen, governor,  refused  to  make  proclama- 
tion that  the  petitioner  had  been  elected  or 
to  certify  to  his  election.  The  prayer  was 
of  the  same  character  as  that  of  George  R. 
Bruce. 

Writs  were  issued,  returnable  on  the  first 
day  of  the  succeeding  February  term.  Be- 
fore the  return  day  of  the  writs,  the  terms 
of  office  of  the  defendants  had  expired,  and 
the  petitioners  were  permitted  to  amend  the 
titles  of  their  suits  so  as  to  prosecute  in  the 
name  of  the  people,  on  relation  of  the  said 
petitioners,  respectively,  and  to  amend  their 
petitions  by  substituting  for  the  original  de- 
fendants tiieir  successors  in  ofllce,  Edward 
F.  Dunne,  governor,  Harry  Woods,  secretary, 
of  state,  James  J.  Brady,  auditor,  William 
Ryan,  Jr.,  treasurer,  and  P.  J.  Lucey,  attor- 
ney general.  The  prayers  were  also  amend- 
ed so  as  to  ask  the  court  to  require  the  gov- 
ernor to  make  proclamation  that  the  relators 
were  duly  elected,  and  to  issue  certificates 
of  election  to  them,  instead  of  conmianding 
all  of  the  defendants  to  perform  such  acts. 
The  defendants  who  were  substituted  ap- 
peared and  answered  the  petition  in  each 
case,  admitting  the  averments  contained 
therein,  except  as  to  P.  J.  Lucey,  attorney 
general,  who,  the  answers  averred,  refused 
to  take  part  in  the  proceedings.  The  answers 
averred  that  the  secretary  of  state,  auditor, 
and  treasurer  met  as  a  canvassing  board  in 
the  presence  of  the  governor,  and,  objection 
being  made  to  the  returns,  heard  evidence  as 
to  their  correctness,  and  found  that  the  re- 
turns as  received  were  erroneous,  and,  while 
the  returns  showed  the  relators  elected,  they 
were  not  correct,  and  therefore  they  refused 
to  make  proclamation  that  the  relators  had 
been  duly  elected.  They  further  set  forth 
in  their  answers  their  election  to  the  offices 
of  governor,  secretary  of  state,  auditor, 
treasurer,  and  attorney  general,  and  sub- 
mitted to  the  court  whether  the  writs  asked 
for  should  issue.  George  A.  Miller  and  R.  D. 
Kirkpatrick  presented  motions  to  be  admit- 
ted as  defendants,  from  which  it  appeared 
that  certificates  of  election  had  been  issued 
to  them  by  Gov.  Deneen ;  and  counsel  for  the 
relators  in  each  case,  in  the  statement  of  the 
case,  say  that  certificates  of  election  were 
so  issued  to  George  A.  Miller  and  R.  D. 
40  L.R.A.(NJS.) 


I  Kirkpatrick,  and  that  the  state  canvassing 
board  went  back  of  the  abstracts  of  the 
votes  and  attempted  to  correct  errors  in  the 
work  of  the  judges  of  election  and  the  coun- 
ty canvassing  boards.  The  election  law  pro- 
vides that  one  of  the  lists  of  voters,  with  the 
certificate  of  the  judges  of  election  written 
thereon,  and  one  of  the  tally  papers,  footed 
up,  shall  be  directed  to  tiie  secretary  of 
state,  and  mailed  to  him,  to  be  kept  for  one 
year.  The  canvassing  board  accepted  the 
lists  of  voters  and  tally  papers  in  preference 
to  the  abstracts.  The  cases  were  submitted 
on  the  petitions  and  answers.  The  questions 
in  the  two  cases  and  the  arguments  of  coun- 
sel in  each  being  identical,  they  were  heard 
and  have  been  considered  together. 

The  points  which  are  made  in  the  briefs 
and  argued  by  counsel  for  the  relators  are 
that  the  duties  of  the  state  canvassing  board 
are  purely  ministerial;  that  a  writ  of  man- 
damus may  issue  against  the  governor  to 
compel  the  performance  of  such  duties ;  that 
the  state  canvassing  board  had  no  right  to 
look  back  of  the  abstracts  of  votes  and  the 
certificates  of  the  county  canvassing  boards, 
but  should  have  accepted  them  and  declared 
the  result  accordingly,  and-  that  the  state 
canvassing  board  is  a  permanent  body,  and 
the  act  sought  to  be  compelled  is  one  which 
does  not  require  a  reassembling  of  the  board. 
The  brief  of  the  attorney  general  for  the  de- 
fendants makes  the  following  points,  fol- 
lowed by  an  argument  in  support  of  them: 
That  the  state  canvassing  board  can  act  only 
upon  the  certified  statements  of  the  county 
canvassers,  and  has  no  authority  to  procure 
corrected  returns,  or  go  behind  the  returns 
or  receive  testimony  either  to  sustain  or  in- 
validate them;  that  the  duties  of  the  can- 
vassing board  are  purely  ministerial,  and 
mandamus  will  lie  to  compel  the  board  to  is- 
sue a  certificate  to  the  person  having  the 
greates  number  of  votes,  as  shown  by  the  re- 
turns; that,  while  the  writ  cannot  issue  to 
control  the  head  of  an  executive  department 
in  the  discharge  of  a  duty  involving  judg- 
ment and  discretion,  mandamus  may  issue 
where  the  duty  is  merely  ministerial;  and 
that  the  writ  will  issue  against  the  governor 
and  other  executive  officers  when  they  havv 
submitted  to  the  jurisdiction  of  the  court. 

It  will  therefore  be  seen  that  there  is 
entire  agreement  between  the  counsel  for 
the  relators  and  the  attorney  general,  rep- 
resenting the  defendants,  concerning  the 
questions  of  law  involved;  and,  there  being 
no  controversy  or  difference  of  opinion  be- 
tween them  respecting  the  law  and  the  duty 
of  the  state  canvassing  board,  there  does  not 
seem  to  be  any  necessity  for  calling  into  ex- 
ercise the  power  of  the  court  to  coerce  the 
defendants  to  do  what  they  admit  to  be  their 


duty  under  the  law.    The  purpose  of  the  ex- 
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traordinary  writ  of  mandamus  is  to  compel 
the  performance  of  a  ministerial  duty  which 
•one  charged  with  the  duty  has  refused  to 
perform.  The  writ  can  only  be  issued  to 
•compel  a  party  to  act  when  it  was  his  duty 
to  act  without  it.  It  confers  upon  the  party 
against  whom  it  may  be  issued  no  new  au- 
thority, and  from  its  very  nature  can  con- 
fer none.  People  ex  rel.  McKee  v.  Gilmer, 
10  111.  242;  Ottawa  v.  People,  48  111.  233; 
People  ex  rel.  Peoria  &  R.  I.  R.  Co.  v.  Cline, 
-03  111.  394.  If  it  is  the  duty  of  the  defend- 
ants to.  do  the  acts  sought  to  be  coerced 
by  the  writ,  such  acts  would  not  be  any 
more  valid  or  legal  if  done  under  the  com- 
mand of  the  court.  The  office  of  the  writ 
is  to  compel  action  by  the  unwilling. 
There  must  be  a  refusal  to  perform  the  act ; 
«nd,  if  a  personal  right  is  involved,  a  refusal 
must  follow  a  demand.  The  writ  will  not 
issue  to  compel  the  doing  of  an  act  which 
the  person  sought  to  be  coerced  admits  on 
the  record  he  is  willing  to  do  without  co- 
■ercion.  People  ex  rel.  National  Cigar  Co.  v. 
Dulaney,  96  111.  503. 

There   is  another  inquiry  that  must  be 
made  and  answered  before  we  can  determine 
whether  the  writs  should  issue,  if  they  were 
necessary   to   compel    action,    and    that    is 
•whether,  under  the   Constitution,  we   have 
jurisdiction  to  compel  the  chief  executive  of 
the  state  to  perform  a  duty  imposed  upon 
him  by  his  office.     Each  department  of  the 
government  derives  its  powers  from  the  Con- 
stitution, which  also  prescribes  the  limits  of 
«uch  powers.    It  declares,  in  article  3,  that 
the  powers  of  the  government  of  this  state 
are  divided  Into  three  distinct  departments 
— ^the  legislative,  executive,  and  judicial, — 
and  no  person  or  collection  of  persons,  being 
^ne  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the 
others,  except  as  therein  expressly  directed 
or  permitted;   and  substantially  the  same 
provision  was  contained  in  the  Constitution 
-of  1848.    By  §  6  of  article  6,  the  supreme 
■executive  power  of  the  government  is  vested 
in  the  governor.    In  the  great  majority  of 
jurisdictions  it  is  held  that,  in  view  of  the 
•division  of  the  powers  of  government,  there 
is  no  power  on  the  part  of  courts  to  enforce 
by  mandamus  the  performance  of  any  duty, 
whether    discretionary   or   ministerial,    im- 
X>08ed  upon  the  chief  executive  by  virtue  of 
his  office.     26  Cyc.  230;  6  Am.  A,  Eng.  Enc. 
Law,  2d  ed.  1017.    All  authorities  class  this 
fitate  with  the  majority  as  holding  that  doc- 
trine.   The  independence  of  the  judicial  de- 
partment, and  its  freedom  from  interference 
by  the  other  departments,  has  been  main- 
tained.    Rockhold  V.  Canton  Masonic  Mut. 
Benev.  Soc.  129  HI.  440,  21  N.  E.  794;  Re 
Day,   181  111.  73,  50  L.ILA.  619,  54  N.  E. 
<I46;  Witter  v.  Cook  County,  256  IlL  616, 
45  L.R.A.(NJ3.) 


100  N.  £.  148.  Of  course,  it  would  be  ex- 
pected that  the  court,  enforcing  the  pro- 
vision of  the  Constitution  by  which  the  pow- 
ers of  government  are  partitioned  among  the 
several  departments,  for  its  own  protection 
from  interference,  would  accord  the  same 
degree  of  independence  to  the  other  depart- 
ments. We  shall  see  with  what  scrupulous 
«are  this  has  been  done. 

The  question  whether  the  court  haa  pow- 
er to  command  the  performance  of  executive 
duties   arose   in   the  early  history  of  the 
state,  under  the  Constitution  of  1848,  and 
was  decided   in  People  ex  reL   Billings  v. 
Bissell,  19  111.   229,  68   Am.  Dec.  591.    In 
that   case .  George   M.    Billings    asked   the 
court  to  order  a  writ  of  mandamus  com- 
manding Gov.  Bissell  to  issue  to  him  new 
bonds  of  the  state  for  arrears  of  interest 
due  him.    Mr.  Chief  Justice  Caton  delivered 
the  opinion  of  the  court,  and  said  that  the 
case  presented  the  distinct  question  whether 
the  court  would  assume  to  itself  jurisdic- 
tion   to    control  the  executive  department 
of  the  government,  and  that  it  reached  the 
very  foundation  principles  upon  which  the 
government  was   based.       Considering  the 
gravity   of  the  question,   he  expressed  the 
gratification  of  the  court  that  it  arose  in  a 
quiet  time,  when  there  were  no  symptoms 
of  jealously  felt  by  one  department  of  the 
government  toward  another;  when  it  could 
be  considered  impartially  and  maturely,  with 
no    danger   that   the   judgment    would    be 
swayed  by  the  feelings  or  passions  of  the 
judges.    The  question  had  deliberate  consid- 
eration, and  the  principle  declared  was  that 
neither  of  the  three  great  departments  into 
which  the  government  was  by  the  Constitu- 
tion divided  was  subordinate  to  or  might 
exercise  any  control  over  another,  except  as 
provided  in  the  Constitution.    Illustrations 
were  given  to  show  that  the   harmonious 
working  of  the  several  departments,  so  as 
to  accomplish  one  united  and  complete  gov- 
ernment, required,  as  the  Constitution  con- 
templated, that  each  department  should  to 
a  certain  extent  control  and  restrain  the 
others,  such  as  the  power  of  the  legislative 
department    to   make   laws   by   which    the 
other  departments  are  controlled;  the  qual- 
ified veto  power  of  the  executive  upon  legis- 
lative action ;  the  practical  annulment  of  the 
judgments  of  the  judiciary  by  the  exercise  of 
the  pardoning  power;   and  the  power  and 
duty  of  the  judicial  department  to  inter- 
pret    the    laws    and    Constitution    when 
judicially  presented  for  consideration.      It 
was  said  that  from  necessity  and  the  very 
nature  of  all  government,  there  must  be  an 
authority  somewhere  whose  duty  it  is  to  de- 
termine whether  the  proper  constitutional 
sphere  of  a  department  has  been  transcended, 
and  under  the  Constitution  that  duty,  in 
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most  cases,  fell  on  the  judicial  department; 
that,  where  final  action  upon  any  subject 
was  confined  to  either  of  the  other  depart- 
ments, there  the  responsibility  must  rest  of 
conforming  such  action  to  the  law  and  the 
Constitution;  that  the  court  had  no  power 
to  compel  either  of  the  other  departments  of 
the  government  to  perform  any  duty  which 
the  Constitution  or  the  law  might  impose 
upon  them,  no  matter  how  palpable  such 
duty  might  be,  any  more  than  either  of  those 
departments  might  compel  the  court  to  per- 
form its  duties;  and  that  the  governor  was, 
and  must  be,  as  independent  of  the  court  as 
was  the  legislature,  or  as  the  court  was  of 
either  of  them.    Duties  imposed  by  the  Con- 
stitution of   1848  upon   the  legislature  to 
pass  certain  laws  were  mentioned,  but  it  was 
said  that,  if  the  legislature   neglected   or 
refused  to  pass  them,  the  responsibility  was 
with    the   legislature    alone,    and    no    man 
would  think  of  asking  the  courts  to  compel 
it  to  do  so;  that  the  court  would  be  power- 
less to  compel  action,  no  matter  how  clearly 
the  duty  might  be  enjoined  by  the  Constitu- 
tion; that  there  was  no  difference  whether 
the  executive  act  required  by  law  be  to  order 
an  election  or  appoint  an  officer  or  issue  a 
bond,  and  in  either  case  upon  the  governor 
alone  must  the  necessity  rest  of  acting  or 
refusing  to  act.    There  had  been  two  previ- 
ous cases  to  which  govemors  had  been  par- 
ties, and  the  court  said  that  one  of  them 
(People  ex  rel.  Akin  v.  Matteson,  17  111. 
167)  was  an  agreed  case,  made  by  the  gover- 
nor in  order  that  the  court  might  express  a 
judicial    opinion    upon    the   question    upon 
which  he  was  required  to  act,  and  that  the 
court  claimed  no  right  to  exercise  its  co- 
ercive jurisdiction  over  the  executive.      In 
that  case  there  was  a  stipulation  that  the 
writ  should  issue  if  votes  given  for  police 
justices  were  legal  votes  for  police  magis- 
trates.      The  court  said  that  in  the  other 
case   (Webster  v.  French,  11  111.  254)   the 
court   expressly   repudiated    any    claim   of 
a  right  to  exercise  any  control   over   the 
governor   in    the    discharge    of    his    execu- 
tive functions.    In  the  separate  opinion  of 
Mr.  Justice  Breese  it  was  said  that  the  court 
had  no  control  over  Gov.  Bissell  to  compel 
him  to  perform  any  duty,  and  that,  in  mat- 
ters of  public  duty,  the  court  committed  him 
to  the  high  tribunals  of  his  own  conscience 
and  the  public  judgment.    The  rules  estab- 
lished by  that  decision  as  to  control  by  the 
judicial  department  of  other  departments  of 
the  government  have  never  been  departed 
from. 

The  cases  of  People  ez  rel.  Harless  v. 
Hatch  and  People  ex  reL  Keyes  v.  DuBois, 
33  111.  9,  involved  an  important  historical 
event  in  the  history  of  the  state,  when 
Gov.  Yates  prorogued  the  general  assembly. 
45  L.R.A.(N.8.) 


A  writ  was  sought  against  the  secretary 
of  state  in  one  case  to  compel  him  to  make 
a  true  copy  of  an  act,  with  his  certificate 
that  the  same  was  a  law  by  reason  of 
the  failure  of  the  governor  to  return  the 
same  within  ten  days  after  it  was  presented, 
the  general  assembly  being  still  in  session; 
and  in  the  other  case  the  writ  was  asked  to 
compel  the  auditor  of  public  accounts  to  is- 
sue his  warrant  for  the  per  diem  of  a  mem- 
ber of  the  general  assembly.  The  court  held 
that  the  secretary  had  no  duty  to  perform 
until  the  governor  acted,  but  that  the  gov- 
ernor could  not  be  coerced  by  mandamus  to 
perform  any  duty,  citing  the  case  of  People 
ex  rel.  Billings  v.  Bissell,  supra. 

In  People  ex  rel.  Harless  v.  Yates,  40  HI. 
126,  there  was  a  petition  for  an  alternative 
writ  of  mandamus  commanding  the  governor 
and  lieutenant  governor  to  make  return  why 
they  failed  and  neglected  to  deposit  an  act 
to  incorporate  the  Wabash  Railway  Com- 
pany in  the  office  of  the  secretary  of  state. 
The  petition  alleged  that  the  act  was  passed 
by  the  general  assembly,  certified  by  the 
proper  officers  and  presented  to  the  governor, 
and  that  more  than  ten  days  (Sundays  ex- 
cepted) had  elapsed  and  he  had  not  re- 
turned the  bill,  nor  had  the  return  been  pre- 
vented by  an  adjournment  of  the  general  as- 
sembly. The  petition  presented  the  case  of 
a  duty  enjoined  by  the  Constitution,  but 
the  court  held  that  the  writ  would  not  lie 
against  the  governor  for  the  purpose  indi- 
cated in  the  petition,  and  said  that  the  case 
of  People  ex  rel.  Billings  v.  Bissell,  supra, 
was  decisive  of  the  motion. 

In  People  ex  rel.  Stickney  v.  Palmer,  64 
IlL  41,  the  governor  appeared  and  entered 
into  a  stipulation  that  the  writ  should  issue 
if  the  court  should  be  of  the  opinion  that 
the  railway  was  entitled  to  it.  The  writ 
was  denied,  but  the  court  said  that  the  vol- 
untary stipulation  by  the  executive  relieved 
the  court  of  all  consideration  of  the  question 
as  to  the  authority  of  the  court  to  coerce 
the  performance  of  a  public  duty  by  the 
executive. 

In  People  ex  rel.  Bacon  v.  Cullom,  100 
111.  472,  the  county  judge  of  Ogle  county 
had  resigned  his  office.  The  governor  ap- 
pointed a  judge  to  fill  the  vacancy,  and  a 
petition  was  presented  to  him  asking  him  to 
order  a  special  election,  claiming  that  he 
had  no  power  to  fill  the  vacancy  because  the 
unexpired  term  was  more  than  one  year. 
The  governor  refused  to  call  an  election,  and 
an  application  for  a  writ  of  mandamus  to 
compel  him  to  do  so  was  made.  The  court 
said  that  in  People  ex  rel.  Billings  v.  Bissell, 
supra,  it  was  held  that  one  co-ordinate 
branch  of  the  government  had  no  power  to 
interfere  and  coerce  the  action  of  another, 
and  the  writ  was  denied. 
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In  People  ez  rel.  McDougall  v.  O'Toole, 
164  111.  344,  45  N.  E.  683,  the  court  stated 
the  rule  aa  well  recognized,  that  where  a 
power  is  given  to  the  executive  by  the  Con- 
stitution that  department  is  supreme  and  in- 
dependent within  its  prescribed  duties  and 
powers,  and  is  not  subject  to  control  or  di- 
rection by  any  other  branch  of  the  govern- 
ment) and  that  the  duty  or  power  committed 
to  one  branch  of  the  government  for  its 
exercise  by  the  Constitution  is  not  subject 
to  interference,  control,  or  dictation  by  an- 
other branch. 

Cases  like  People  ex  rel.  Roberts  v.  Rives, 
27  111.  242,  and  People  ex  rel.  Fuller  v. 
Billiard,  20  IlL  413,  where  writs  were  al- 
lowed against  county  clerks  and  the  justices 
of  the  peace  called  to  their  assistance  to 
canvass  the  votes  of  an  election,  have  no  re- 
lation to  the  question  involved. 

Counsel  for  the  relators  say  that  the  duty 
which  they  sought  to  have  performed  by  Gov. 
Deneen,  and  which  he  refused  to  perform, 
was  not  a  duty  enjoined  upon  him  as  gov- 
ernor, but  was  a  duty  to  be  performed  be- 
cause he  was  governor,  and  therefore  it  was 
not  the  performance  of  an  executive  act.  To 
adopt  that  doctrine  would  be  to  locate  every 
act  of  a  governor  outside  of  the  execiitive 
department,  since  it  is  only  because  an  in- 
dividual is  governor  that  he  can  do  any  of 
the  things  authorized  by  the  Constitution; 
and  in  People  ex  rel.  Bacon  v.  Cullom,  supra, 
the  writ  was  sought  to  compel  the  governor 
to  call  an  election,  which  was  a  duty  pre- 
scribed by  statute. 

Article  3  of  the  Constitution  includes  in 
its  prohibition  each  of  the  three  departments 
of  the  government,  and  its  interpretation  as 
to  one  department  applies  with  equal  force 
to  each  of  the  others.  Therefore  the  court, 
in  construing  the  article  in  the  case  of  Peo- 
ple ex  rel.  Billings  v.  Bissell,  supra,  is  ap- 
plied to  the  executive  department,  also 
showed  its  application  to  the  legislative 
department,  and  gave  illustrations  of  such 
application.  It  is  pertinent  to  this  inquiry 
to  show  that  the  court  has  never  departed 
from  the  construction  there  given  with  re- 
spect to  either  of  the  other  departments,  and 
that  there  has  been  no  encroachment  by 
the  court  upon  the  powers  granted  to 
them.  No  more  baseless  and  defenseless 
proposition  could  be  put  into  words  than  to 
say  that  the  court  has  ever  arrogated  to 
itself  the  authority  to  pass  upon  the  wis- 
dom or  propriety  of  either  executive  or  leg- 
islative acts.  It  has  never  assumed  to  de- 
clare laws  valid  or  invalid  because  they  were 
wise  or  unwise,  or  because  they  tended  to  ad- 
vance or  retard  social  justice,  individual  jus- 
tice, corrective  justice,  or  any  other  variety 
of  justice.  The  only  law  made  by  the  peo- 
ple is  the  Constitution,  enacted  by  them,  un- 
45  L.R.A.(NJ3.) 


der  their  original  and  sovereign  power,  a» 
the   fundamental   law,    wherein    thev    havt> 
granted  powers  to  and  prescribed  limits  for 
each  one  of  the  several  departments.     It  was 
deemed  essential  to  the  existence  of  the  gov- 
ernment that  there  should  be  some  depart- 
ment authorized  to  construe  that  law,  and 
determine,  when  called  upon  in  some  form 
known  to  the  law,  whether  its  limits  have 
been  disregarded.    That  duty  rests  upon  the 
courts,  and  to  the  exercise  of  that  function 
this  court  has  always  strictly  limited  itself. 
When  the  validity  of  an  act  of  the  leg- 
islative department  has  been  in  question,  the 
constant  rule  has  been  to  construe  it  so  as  to 
uphold  its  validity  if  it  could  reasonably  be 
done,  and  if  its  construction  was  doubtful 
the  doubt  was  resolved  in  favor  of  the  law. 
People  ex 'rel.  Woodyatt  v.  Thompson,  166 
I  111.  461,  40  N.  E.  307;  People  ex  rel.  Mooney 
V.  Hutchinson,  172  111.  486,  40  L.ILA.  770, 
50  N.  E.  599;  Chicago  v.  Manhattan  Cement 
Co.  178  111.  372,  45  L.RA.  848,  69  Am.  St. 
Rep.  321,  53  N.  E.  68;  Arms  v.  Ayer,  192 
IlL  601,  58  IaR.A.  277,  86  Am.  St.  Rep.  357, 
61  N.  E.  851;  People  v.  McBride,  234  111. 
146,  123  Am.  St.  Rep.  82,  84  N.  E.  865,  14 
Ann.  Cas.  094.    The  issue  in  such  a  case  is 
between  the  people  and  their  agents,,  and 
the   question   is   whether   the   agents   have 
exceeded    the    letter    of    their    authority. 
It    has    been    repeatedly    said    that    the 
power    of   this   court    in    determining   the 
constitutionality    of    laws    is    limited    to 
whether    an    act    was    within    the    scope 
of   the    powers   of    the    legislative   depart- 
ment, and  that  the  discretion  reposed  in  the 
legislature  cannot  be  reviewed.    The  follow- 
ing principles  have  been  laid  down  and  con- 
sistently adhered  to:  The  legislature  is  the 
guardian  of  the  public  interest  and  welfare, 
and  is  the  sole  judge  of  such  measures  as 
may  advance   the   interests  of  the   people. 
Munn  V.  People,  69  111.  80.    Whether  a  stat- 
ute is  a  wise  one  is  a  question  with  which 
the  court  has  no  concern.    Moeng  v.  People, 
138  111.  613,  28  N.  E.  1073.    The  courts  can- 
not inquire  into  the  motives  which  may  have 
moved  the  legislature  to  enact  a  statute. 
Such  motives  will  be  presumed  to  be  patri- 
otic.   People  ex  rel.  Woodyatt  v.  Thompson, 
155  111.  451,  40  N.  E.  307*    The  courts  can- 
not investigate  the  motives  of  the  legislature 
but  must  presume  that  it  acted   in  good 
faith  and  for  the  best  interest  of  the  state. 
People   ex   rel.   Vandeventer   v.   Rose,   203 
111.   46,  67   N.   E.   746.       When  the   legis- 
lature has  acted  upon  a  subject  upon  which 
it  has  power  to  legislate,  public  policy  is 
what  the  statute  passed  by  it  indicates,  and 
any  change  in  such  policy  is  for  the  leg- 
islature, and  not  for  the  courts.    People  ex 
rel.  Healy  v.  Shedd,  241  111.  155,  89  N.  E. 
332.    The  argument  that  a  law  is  unjust 
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muBt  be  addressed  to  the  legislature,  and  the 
court  can  only  pass  upon  its  constitutional- 
ity. Cicero  v.  Haas,  244  111.  651,  91  N.  E. 
574.  If  there  is  a  defect  in  the  law,  it  is 
the  province  of  the  legislature,  and  not  the 
court,  to  correct  it.  Gersch  v.  Chicago,  260 
111.  651,  95  N.  £.  630. 

The  court  has  never  attempted  to  exercise 
any  compulsory  power  over  the  legislative 
department.  The  Constitution  enjoins  upon 
that  department  the  duty  to  enact  certain 
laws,  such  as  liberal  homestead  and  exemp- 
tion laws,  laws  necessary  for  the  protection 
of  operative  miners,  and  laws  to  give  full 
effect  to  article  13,  relating  to  warehouses; 
and  the  court  has  not  only  never  attempted 
to  determine  whether  the  laws  enacted  for 
those  purposes  were  such  as  were  necessary 
or  proper,  but  if  the  legislature  had  neg- 
lected or  refused  to  pass  ony  such  laws,  no 
one  would  think  for  a  moment  of  asking  the 
court  to  enforce  the  performance  of  the  du- 
ties so  specifically  enjoined  upon  the  legis- 
lature. These  are  commands  of  the  people 
to  the  legislature,  but  they  cannot  be  en- 
forced by  the  courts.  Gill  in  water  v.  Missis- 
sippi &  A.  R.  Co.  13  111.  1.  The  same  is 
true  as  to  the  enforcement  of  prohibitions 
against  legislative  action.  The  Constitution 
prohibits  the  legislature  not  only  from  pass- 
ing local  or  special  laws  in  certain  enumer- 
ated cases,  but  also  in  all  other  cases  where 
a  general  law  can  be  made  applicable,  and  it 
has  been  uniformly  held  that  the  question 
whether  a  general  law  can  be  made  ap- 
plicable in  cases  other  than  those  enumer- 
ated is  for  the  legislature  alone.  Knopf  v. 
People,  185  111.  20,  76  Am.  St.  Rep.  17,  57 
N.  E.  22;  Mt.  Vernon  v.  Evens  k  H.  Fire 
Brick  Co.  204  111.  32,  68  N.  E.  208;  Block 
V.  Chicago,  239  111.  261,  130  Am.  St.  Rep. 
219,  87  N.  E.  1011.  No  law  has  ever  been 
held  invalid  because  it  was  local  or  special, 
unless  it  came  within  one  of  the  enumerated 
cases,  although  it  may  have  been  void  be- 
cause in  conflict  with  some  other  provision  of 
the  Constitution.  If  a  law  is  in  direct  con- 
flict with  some  provision  of  the  Constitution, 
80  that  it  cannot  reasonably  be  reconciled 
with  it,  the  court  cannot  avoid  the  duty  of 
declaring  its  validity,  but  to  do  so  is  in  no 
sense  interfering  with  legislative  action.  It 
is  merely  giving  effect  to  the  law  made  di- 
rectly by  the  people  with  due  deliberation 
and  speaking  their  will  as  the  supreme  law 
of  the  land. 

It  necessarily  follows  from  uniform  deci- 
sions of  this  court  that  we  have  no  jurisdic- 
tion to  award  writs  against  the  chief  ex- 
ecutive of  the  state  commanding  him  to  is- 
sue certificates  of  elction  to  the  relators. 
Whether  the  other  executive  officers  who 
were  made  defendants  could  be  coerced  bv 
the  writ  to  do  the  things  asked  for,  accord- 
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ing  to  the  Tiew  of  this  court  as  to  the  proper 
manner  of  canvassing  returns,  need  not  be 
considered,  since  the  writs  would  be  ineffec- 
tive unless  the  governor  were  included  and 
required  to  make  proclamations  and  issue 
the  certificates. 

It  is  argued  that  the  writ  may  issue 
against  the  governor  in  any  caae  where  he 
has  submitted  himself  to  the  jurisdiction  of 
the  court.  There  have  been  such  cases,  as 
before  noted,  but  that  oug^t  to  be  so  only 
in  a  case  where  there  is  a  difference  of  opin- 
ion between  the  governor  and  the  one  re- 
quiring the  performance  of  an  alleged  duty, 
and  an  unwillingness  on  his  part  to  perform 
the  act  except  in  accordance  with  the  opin- 
ion of  the  court.  The  courts  will  not  do  a 
useless  thing,  and  a  command  to  an  execu- 
tive to  do  that  which  he  is  willing  to  do 
would  be  of  that  character.  Moreover,  in 
these  cases  the  writ  is  sought  to  annul  and 
set  aside  the  action  of  the  canvassing  board 
and  Gov.  Deneen  as  illegal,  and  to  substitute 
a  new  canvass  in  each  case  and  new  certifi- 
cates of  election,  and  neither  the  governor 
who  issued  the  certificates,  nor  the  officers 
who  canvassed  the  returns,  have  appeared  or 
consented  to  have  their  action  as  officers  of 
the  executive  department  reviewed,  set  aside, 
or  annulled. 

Another  rule  of  law  is  that  the  writ  of 
mandamus,  which  is  awarded  in  the  discre- 
tion of  the  court,  will  not  be  issued  where 
it  would  create  disorder  or  confusion.  Ken- 
neally  v.  Chicago,  220  lU.  486,  77  N.  £.  165 ; 
People  ex  rel.  Stettauer  v.  Olsen,  215  111. 
620,  74  N.  E.  786;  Merrill,  Mandamus,  § 
71 ;  State  ex  rel.  Collier  v.  Enloe,  121  Tenn. 
347,  117  S.  W.  223;  State  ex  reL  Moore  v. 
Clinton  County,  162  Ind.  680,  68  N.  E.  205, 
70  N.  E.  373,  984;  Board  of  Education  ▼. 
San  Diego,  128  C^.  369,  60  Pac.  976;  Bibb 
V.  Gaston,  146  Ala.  434,  40  So.  936;  26  Cyo. 
146;  19  Am.  &  Eng.  Enc.  Law,  2d  ed.  763; 
State  ex  rel.  Shiver  v..  Comptroller  General, 
4  S.  C.  186.  In  the  ease  of  People  ex  rel. 
Stettauer  v.  Ilsen,  supra,  which  related  to 
the  extension  of  taxes,  it  was  considered 
good  ground  for  denying  the  writ  that  70 
per  cent  of  the  work  of  extending  the  taxes 
had  been  done,  that  new  books  would  be  re- 
quired, and  it  would  be  necessary  to  recall 
all  tax  warrants  that  were  in  the  hands  of 
collectors  and  to  return  to  many  taxpayers 
the  amounts  paid  by  them.  By  the  Con- 
stitution the  house  of  representatives  is 
the  judge  of  the  election,  returns,  and  quali- 
fications of  its  members,  and  certificates  of 
election  have  been  issued  to  George  A.  Mil- 
ler and  R.  D.  Kirkpatrick  as  members  of 
the  house,  which  is  now  in  session.  The 
awarding  of  the  writs  in  these  cases  would 
result  in  different  persons  holding  certifi- 
cates of  election  to  the  same  office,  some 
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made  bj  Ooy.  Deneen  and  others  by  Qot. 
Dunne,  contending  for  seats  in  the  house. 
To  award  the  writs  would  create  disorder 
4md  confusion,  which  ought  to  be  avoided, 
if  possible,  and  would  result  in  no  substan- 
tial benefit  to  the  relators,  who  necessarily 
must  submit  their  claims  to  the  judgment 
of  the  house. 

The  writs  are  denied. 

Fanner,  J.,  dissenting: 

The  denial  of  the  writ  in  this  case  is 
tMised  upon  three  grounds:  (1)  That  re- 
apondenti  do  not  in  their  answer  disagree 
with  the  relators  as  to  the  duties  and 
powers  of  the  canvassing  board  under  the 
law,  and  as  they  express  no  unwillingness 
or  refusal  to  properly  canvass  the  vote 
and  declare  the  result  as  the  statute  re- 
quires, the  writ  should  not  be  awarded; 
(2)  that  the  writ  would  be  ineffective  un- 
less issued  against  the  governor,  and  the 
majority  opinion  holds  the  court  has  no  pow- 
der to  issue  a  writ  of  mandamus  command- 
ing or  directing  him  in  the  discharge  of  any 
duties  conferred  upon  him;  and  (3)  that 
Awarding  the  writ  would  tend  to  create  dis- 
order and  confusion,  and  for  that  reason  it 
should  not  issue. 

Respondents  constitute  the  canvassing 
board;  but  they  are  not  the  same  persons 
who  composed  the  board  when  the  vote  was 
•canvassed,  the  result  declared,  and  certifi- 
cates issued.  The  terms  of  office  of  the  per- 
sons then  composing  the  canvassing  board 
expired  soon  alter  the  performance  of  that 
act,  and  no  answer  was  made  to  the.  peti- 
tion by  the  persons  then  constituting  the 
board ;  but  the  answer  was  filed  by  respond- 
ents. They  do  not  in  their  answer  refuse  to 
canvass  the  vote  and  issue  the  certificates 
in  accordance  with  the  prayer  of  the  petition, 
nor  do  they  take  issue  with  the  relators  as 
to  the  law  governing  the  canvassing  board  in 
the  discharge  of  its  duties;  but  the  fact  re- 
mains that  they  have  refused  to  take  the  law 
into  their  own  hands  and  again  canvass  the 
vote,  declare  the  result,  and  issue  certifi- 
-cates,  and  have  submitted  the  question  of 
their  powers  and  duty,  under  the  circum- 
stances, to  the  determination  of  this  court. 
Whatever  the  views  of  respondents  may  be 
as  to  the  unlawfulness  of  the  acts  of  the  of- 
ficers who  preceded  them  as  members  of  the 
-canvassing  board,  they  have  chosen  the  or- 
derly and  lawful  method  of  asking  that 
their  powers  and  duties  in  the  premises  be 
determined  by  this  court  in  this  proceeding, 
and  by  that  determination  they  will  abide, 
whatever  it  may  be.  This,  it  seems  to  me, 
is  much  more  commendable  than  it  would 
have  been  for  respondents  to  have  taken  the 
law  into  their  own  hands,  canvassed  the 
vote,  and  declared  the  result  without  any 
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directions  from  a  court.  Because  they  have 
chosen  to  pursue  this  course,  instead  of  the 
arbitrary  one  which  the  opinion  indicates 
they  could  have  pursued,  affords  no  justifi- 
cation, in  my  judgment,  for  a  denial  of  the 
writ. 

With  the  general  proposition  that  courts 
have  no  power  to  control  an  executive  officer 
in  the  discharge  of  his  duties  I  agree;  but 
that  rule  is  subject  to  some  qualifications. 
The  authorities,  I  believe,  are  all  in  hai*mo- 
ny  upon  the  proposition  that  courts  have  no 
power  to  control  an  executive  officer  in  the 
discharge  of  any  political  or  discretionary 
duty;  but  certain  duties  may  be,  and  often 
are,  conferred  upon  the  executive  which  are 
purely  ministerial  in  character.  As  to 
whether  the  executive  may  be  controlled  in 
the  discharge  of  such  duties,  the  authorities 
are  not  harmonious.  Many  states  where  the 
question  has  been  decided  have  held  that  the 
chief  executive  of  the  state  is  subject  to  con- 
trol by  the  courts  in  the  discharge  of  pure- 
ly ministerial  duties,  which  might  as  well 
have  been  conferred  upon  any  other  officer 
as  upon  the  governor;  and  many  states  have 
held  that  courts  have  no  power  to  compel 
the  performance  by  the  governor  of  any  du- 
ty, recognizing  no  distinction  between  dis- 
cretionary and  ministerial  duties.  A  minis- 
terial act  is  defined  to  be  "one  which  a  per- 
son performs  in  a  given  state  of  facts,  in 
a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard 
to  or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  act  being  done."  Flour- 
noy  V.  Jeffersonville,  17  Ind.  174,  79  Am. 
Dec.  468.  Inasmuch  as  the  opinion  of  the 
court  does  not  raise  any  question  that  the 
duties  of  the  state  canvassing  board  are  pure- 
ly ministerial,  I  assume  that  they  are  con- 
ceded to  be  such,  which  seems  to  me  to  be 
clearly  the  correct  view.  The  opinion  of  the 
court  does  not  pretend  to  hold  that  the  can- 
vassing board  acted  lawfully  in  refusing  to 
accept  the  abstracts  of  votes  certified  by  the 
county  clerks  in  determining  who  was  elected 
and  entitled  to  certificates  upon  the  face  of 
the  returns,  and  no  time  need  be  consumed 
for  the  purpose  of  demonstrating  that  the 
acts  of  the  board  complained  of  were  unau- 
thorized, contrary  to  the  statute,  and  illegal. 
Assuming,  then,  that  the  duties  of  respond- 
ents are  purely  ministerial,  that  their  duties 
as  such  board  are  clearly  defined  by  the  stat- 
ute, and  in  tlie  discharge  of  such  duties  they 
have  no  discretion  whatever,  may  they  dis- 
regard their  duties,  and,  in  palpable  viola- 
tion of  the  positive  and  plain  directions  of 
the  statute  from  which  they  derive  their 
sole  power  and  authority,  refuse  to  perform 
those  duties,  and  neither  the  public  nor  the 
parties  affected  have  any  remedy  T 
Some  of  the  cases  denying  the  jurisdic- 
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tion  of  courts  to  award  the  writ  of  manda- 
mus against  the  governor  of  a  state  are 
based  upon  the  theory  that  all  his  duties 
are  executive,  and  in  the  performance  of 
them  he  has  a  right  to  exercise  a  discretion, 
and  therefore  hold  that  courts  cannot  in- 
terfere in  the  control  of  any  of  his  acts. 
This  subject  was  elaborately  discussed,  and 
the  conflicting  authorities  referred  to,  in 
Martin  v.  Ingham,  38  Kan.  641, 17  Pac.  162, 
and  it  was  there  said:  "If  we  should  de- 
duct all  the  cases  decided  upon  the  theory 
that  the  court  was  asked  to  control  execu- 
tive, political,  or  discretionary  action,  and 
not  consider  any  of  the  dicta  of  such  cases, 
and  thereby  leave  only  such  cases  as  neces- 
sarily included  a  decision  (not  dictum),  and 
decided  that  the  courts  could  not  in  any 
case  control  any  act  to  be  performed  by  the 
governor,  the  weight  of  judicial  authority 
would  probably  be  that  courts  may  control 
any  mere  ministerial  act  to  be  performed 
by  the  governor."  This  is  also  the  view  of 
the  author  of  an  extensive  note  upon  this 
subject  to  State  ex  rel.  Irvine  v.  Brooks,  6 
L.R.A.(N.S.)  750,  where  it  was  held  the 
writ  would  issue  against  the  governor  to 
compel  the  performance  of  a  ministerial 
duty,  when  his  judgment  and  discretion 
were  not  involved.  In  State  ex  rel.  Bates 
V.  Thayer,  31  Neb.  82,  47  N.  W.  704,  where 
the  jurisdiction  to  award  the  writ  of  man- 
damus against  the  state  board  of  canvass- 
ers, composed  of  the  governor,  secretary  of 
state,  auditor,  treasurer,  and  attorney  gen- 
eral, to  compel  the  board  to  canvass  the 
votes,  was  sustained,  the  conflicting  deci- 
sions were  referred  to,  and  it  was  said  the 
weight  of  the  argument  supports  the  right 
and  authority  of  courts  to  compel  the  per- 
formance of  purely  ministerial  duties  by 
the  executive.  Numerous  other  cases  might 
be  cited  expressing  the  same  view,  and  it 
seems  to  me  that  is  the  sound  view.  To  say 
that  any  executive  officer,  whatever  his  title, 
may  disregard  a  ministerial  duty  imposed 
upon  him  by  a  statute  which  specifically 
provides  how  the  duty  shall  be  performed, 
leaving  nothing  to  the  judgment  or  discre- 
tion of  the  officer,  is  to  acknowledge  an  au- 
thority higher  than  the  law.  To  say  the 
remedy  is  to  remit  him  to  the  ''high  tri- 
bunal of  his  own  conscience  and  the  public 
judgment"  is  a  confession  of  weakness  in 
the  law  that  I  cannot  make. 

While  it  may  not  be  customary,  as  said 
in  some  cases,  to  impose  ministerial  duties 
upon  the  governor,  there  is  nothing  in  the 
nature  of  the  office  which  prevents  that 
being  done,  and  it  is  well  known  that  such 
duties  are  enjoined  upon  the  governor  of  a 
state.  Other  state  officers,  such  as  secre- 
tary of  state,  auditor,  treasurer,  and  attor- 
ney general,  are  officers  of  the  executive 
department ;  but  the  legislature  has  charpred 
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them  also  with  the  performance  of  some 
ministerial  duties.  While  the  court  does 
not  decide  whether  they  are  subject  to  con- 
trol by  the  courts  in  the  performance  of 
ministerial  duties,  I  am  unable  to  see  any 
difference,  in  principle,  between  such  offi- 
cers and  the  governor  in  the  performance  of 
such  duties.  Imposing  such  duties  upon  an 
executive  officer,  whether  he  be  governor  or 
some  other  executive  officer  of  the  state, 
does  not  transform  such  duties  from  minis- 
terial to  executive  or  discretionary  duties. 
An  officer  charged  with  the  performance  of 
a  purely  ministerial  duty,  by  an  act  of  the 
legislature  containing  specific  directions  as 
to  how  it  shall  be  performed,  leaving  noth- 
ing to  the  judgment  or  discretion  of  the 
officer,  is  as  to  that  duty,  no  matter  what 
his  title  may  be,  a  ministerial  officer.  Chief 
Justice  Marshall  said  in  Marbury  v.  Mad- 
ison, 1  Cranch,  137,  2  L.  ed.  60:  "It  is  not 
by  the  office  of  the  person  to  whom  the  writ 
is  directed,  but  the  nature  of  the  thing  to 
be  done,  that  the  propriety  or  impropriety 
of  issuing  a  mandamus  is  to  be  determined." 

The  question  of  the  jurisdiction  of  a  court 
to  award  a  writ  of  mandamus  against  the 
Postmaster  General  was  before  the  Supreme 
Court  of  the  United  States  in  Kendall  v. 
United  States,  12  Pet.  610,  9  L.  ed.  1215. 
The  court  said:  "The  mandamus  does  not 
seek  to  direct  or  control  the  Postmaster  Gen- 
eral in  the  discharge  of  any  official  duty 
partaking  in  any  respect  of  an  executive 
character,  but  to  enforce  the  performance 
of  a  mere  ministerial  act,  which  neither  he 
nor  the  President  had  any  authority  to  deny 
or  control.  .  .  .  There  are  certain  polit- 
ical duties  imposed  upon  many  officers  in 
the  executive  department,  the  discharge  of 
which  is  under  the  direction  of  the  Presi- 
dent. But  it  would  be  an  alarming  doctrine 
that  Congres  cannot  impose  upon  any  execu- 
tive officer  any  duty  they  may  think  proper 
which  is  not  repugnant  to  any  rights  se- 
cured and  protected  by  the  Constitution, 
and  in  such  cases  the  duty  and  respon- 
sibility grow  out  of  and  are  subject  to  the 
control  of  the  law,  and  not  to  the  direction 
of  the  President.  And  this  is  emphatically 
the  case  where  the  duty  enjoined  is  of  a 
mere  ministerial  character." 

In  United  States  ex  rel.  Boynton  v. 
Blaine,  139  U.  S.  306,  35  L.  ed.  183> 
11  Sup.  Ct.  Rep.  607,  where  a  writ 
of  mandamus  was  .asked  to  be  awarded 
against  the  Secretary  of  State,  the 
court,  after  holding  the  writ  could  not 
issue  against  the  head  of  an  executive 
department  to  control  him  in  the  dis- 
charge of  an  executive  duty  involving  the 
exercise  of  judgment  or  discretion,  said: 
"When,  by  special  statute  or  otherwise,  a 
mere  ministerial  duty  is  imposed  upon  the- 
executive  officers  of  the  frovemment, — ^that. 
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is,  a  service  which  they  are  bound  to  per- 
form without  further  question, — ^then,  if 
they  refuse,  the  mandamus  may  be  issued  to 
compel  them." 

I  do  not  regard  People  ex  rel.  Billings  v. 
Bissell,  19  111.  229,  68  Am.  Dec.  591,  and 
other  Illinois  cases  cited  in  the  opinion  of 
the  court,  as  conclusive  of  the  question  here 
involved.  While  in  those  cases  no  reference 
was  made  to  any  distinction  between  execu- 
tive and  ministerial  duties,  it  seems  appar- 
ent that  the  court  had  in  mind  only  execu- 
tive duties,  the  performance  of  which 
involved  the  judgment  and  discretion  of  the 
governor.  That  this  court  has  not  hereto- 
fore thought  those  cases  settled  the  ques- 
tion here  involved  is  made  to  appear  from 
the  fact  that  we  have  recently  taken  juris- 
diction of  petitions  for  the  writ  of  manda- 
mus against  the  governor  and  the  other 
state  officers  constituting  the  state  canvass- 
ing board,  in  cases  precisely  like  the  one 
under  consideration.  In  People  ex  rel.  Espey 
v.  Deneen,  247  111.  289,  93  N.  E.  437,  relator 
was  granted  leave  to  file,  and  •  did  file,  a 
petition  in  this  court  asking  a  writ  of  man- 
damus against  the  governor  and  other  state 
officers  composing  the  state  primary  can- 
vassing board,  commanding  them  to  certify 
the  relator's  name  as  one  of  the  candidates 
nominated  by  his  political  party  for  the 
office  of  representative  in  the  general  assem- 
bly at  the  preceding  primary,  so  that  his 
name  would  be  placed  on  the  official  ballot 
to  be  voted  for  at  the  election.  Four  mem- 
bers of  the  court  agreed  that  the  writ  should 
be  denied,  but  did  not  agree  upon  the 
grounds  of  denial.  Want  of  jurisdiction 
was  not  suggested  in  either  of  the  two  opin- 
ions filed  giving  the  reasons  why  a  majority 
of  the  court  thought  the  writ  should  not 
issue.  Three  of  the  justices  who  concur  in 
the  opinion  of  the  court  in  this  case  filed  an 
opinion  in  that  case,  in  which  they  stated 
that  in  their  opinion  the  writ  should  have 
issued.  If  we  had  jurisdiction  then  to  issue 
the  writ  against  the  governor,  I  know  of  no 
reason  why  we  have  not  jurisdiction  to  do 
so  now. 

In  People  ex  rel.  Donahue  v.  Deneen,  256 
111.  436,  100  N.  E.  236,  the  relator  obtained 
leave  to  file,  and  did  file,  in  this  court  a 
petition  alleging  that  he  had  been  nominated 
at  the  preceding  primary  election  by  his 
political  party  as  a  candidate  for  represen- 
tative in  the  general  assembly,  but  that  the 
state  canvassing  board,  upon  a  canvass  of 
the  returns,  refused  to  declare  his  nomina- 
tion and  issue  a  certificate  to  that  effect.  A 
writ  of  mandamus  was  prayed  against  the 
canvassing  board,  commanding  that  said 
board  declare  petitioner  nominated,  and  that 
a  certificate  be  issued.  The  case  was  con- 
sidered on  its  merits,  and  the  writ  denied; 
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but  the  denial  was  not  upon  jurisdictional 
grounds,  but  for  reasons  which  will  be 
found  stated  in  the  opinion. 

In  People  ex  rel.  Hill  v.  Deneen,  256  111. 
536, 100  N.  E.  180,  this  court  granted  relator 
leave  to  file  a  petition  for  the  writ  of  man- 
damus against  the  governor  and  other  state 
officers  constituting  the  state  canvassing 
board.  The  petition  alleged  the  petitioner 
had  been  duly  nominated  as  one  of  the  can- 
didates of  his  political  party  at  the  pre- 
ceding prinuiry  election,  but  that  the 
canvassing  board  had  wrongfully  and  un- 
lawfully declared  another  the  nominee.  A 
writ  of  mandamus  was  prayed,  commanding 
the  state  board  of  canvassers  to  issue  to 
petitioner  a  certificate  of  nomination,  and 
to  certify  his  name  to  the  county  clerks 
the  counties  composing  his  district,  JjtIbic- 
cordance  with  the  provisions  of  the  statute. 
The  writ  was  denied,  not  upon  jurisdictional 
grounds,  but  for  the  reasons  stated  in  the 
opinion  of  the  court. 

All  three  of  the  above  cases  were  original 
proceedings  begun  by  leave  in  this  court. 
They  were  all  considered  upon  their  merits, 
and,  while  the  writ  was  denied  in  each  case, 
the  denials  were  based  on  the  opinion  of  the 
court  that  the  petitioners  were  not  entitled, 
under  the  law,  to  the  relief  prayed,  and  not 
upon  the  want  of  jurisdiction  of  the  court  to 
grant  the  relief.  It  is  very  certain  that  if 
the  petitioners  had  shown  themselves  en- 
titled to  the  relief  prayed,  and  that  the  can- 
vassing board  had,  by  its  unlawful  act  or 
the  failure  to  perform  its  duty  as  prescribed 
by  the  statute,  deprived  petitioners  of  their 
rights,  the  writ  would  have  been  ordered  to 
issue.  In  the  five  opinions  filed  in  the  three 
cases,  no  intimation  will  be  found  that  the 
court  had  not  jurisdiction  to  direct,  by  writ 
of  mandamus,  that  the  board,  including  the 
governor  as  a  member  of  the  board,  perform 
its  duty  under  the  statute. 

But  if  the  later  cases  are  to  be  departed 
from,  and  the  dicta  of  the  earlier  cases  that 
the  courts  will  not  assume  to  control  the 
action  of  the  executive  in  the  performance  of 
any  duty  are  to  be  adhered  to  and  applied  to 
purely  ministerial  duties,  still,  under  the 
facts  of  this  case,  the  relators  are  entitled 
to  the  writ,  and  the  court  has  the  power  to 
issue  it  under  the  early  cases  cited  in  the 
opinion  of  the  court.  In  People  ex  rel.  Bill- 
ings V.  Bissell,  supra,  the  court  said  that 
where,  for  the  purpose  of  getting  advice  of 
this  court  in  reference  to  some  duty  im- 
posed upon  him  by  law,  the  governor  makes 
an  agreed  case,  and  submits  to  the  jurisdic- 
tion of  the  court,  the  court  will  take  juris- 
diction and  determine  the  right  of  the 
relator  to  the  writ,— citing  People  ex  reL 
Akin  V.  Matteson,  17  Dl.  167,  as  being  a  case 
of  that  kind.    In  People  ex  rel.  Stickney  y. 
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Palmer,  64  111.  41,  relator  filed  a  petition  in 
this  court  for  a  writ  of  mandamua  requiring 
the  governor  to  issue  to  him  a  commission  as 
police  magistrate  in  and  for  the  city  of  Chi- 
cago. The  governor  appeared,  admitted  the 
facts  alleged  in  the  petition  were  true,  and 
expressed  a  willingness  to  issue  the  commis- 
sion, if  the  court  should  be  of  opinion  the 
relator  was  entitled  to  it.  The  court  said 
this  relieved  it  of  any  consideration  of  the 
question  whether  it  had  jurisdiction  to 
award  the  writ  against  the  governor,  and 
decided  the  case  upon  its  merits. 

The  answer  of  respondents  in  this  caae 
admits  the  facts  alleged  in  the  petition,  and 
alleges  that,  since  the  filing  of  the  petition, 
the  terms  of  olBce  of  the  officers  composing 
the  board  of  canvassers  had  expired,  that 
they  had  been  succeeded  by  respondents,  and 
that  respondents  submitted  to  this  court 
whether  or  not  the  writ  of  mandamus  should 
issue,  commanding  them  to  forthwith  can- 
vass the  abstracts  of  votes  returned  to  the 
canvassing  board  by  the  county  clerks,  de- 
clare petitioners  elected,  and  cause  procla- 
mation of  the  result  to  be  made  and  certifi- 
cates to  issue.  The  answer  prayed  that  the 
court  should  enter  such  order  in  the  prem- 
ises directing  them  as  law  and  justice  should 
require.  This  is  clearly  and  unmistakably  a 
submission  to  the  jurisdiction  of  the  court. 
All  question  whether  the  governor  or  the 
other  members  of  the  board  were  subject  to 
be  controlled  in  the  performance  of  the  duty 
involved  was  waived,  and  the  court  was  in- 
vited to  determine  and  advise  respondents 
what  their  duties  were  under  the  facts  al- 
leged in  the  petition.  The  position  of  re- 
spondents as  disclosed  by  the  answer  is  that 
they  admit  the  returns  have  never  been  can- 
vassed by  the  board  of  canvassers,  the  result 
declared,  and  certificates  issued  in  accord- 
ance with  the  requirements  of  the  statute; 
but,  as  a  pretended  canvass  of  the  return? 
had  been  made  by  their  predecessors  in  office, 
they  were  uncertain  as  to  what  their  powers 
and  duties  were  under  the  circumstances. 
They  therefore  submitted  themselves  to  the 
jurisdiction  of  the  court,  for  the  purpose  of 
getting  its  advice  in  reference  to  some  duty 
imposed  upon  them  by  law  (People  ex  rel. 
Billings  V.  Bissell,  supra),  and  thereby  re- 
lieved ''the  court  of  all  consideration  of  the 
question  as  to  the  authority  of  the  court  to 
coerce  the  performance  of  a  public  duty 
by  the  executive  of  the  state"  (People  ex 
rel.  Stiekney  v.  Palmer,  supra).  If  we  are 
to  accept  those  cases  as  holding  that  the 
court  cannot  assume  to  control  the  executive 
in  the  performance  of  any  duty,  how  can 
we  consistently  disregard  the  excjption 
made  by  them  in  cases  where  the  executive 
voluntarily  submits  to  the  jurisdiction  of 
the  court,  and  asks  to  be  advised  as  to  what 
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his  duties  are?  It  seems  to  me  that,  under 
the  authorities  relied  upon  by  the  court,  we 
should  have  decided  the  question  submitted^ 
and  advised  the  respondents  what  their 
powers  and  duties  are,  as  we  were  requested 
to  do. 

It  is  also  said  in  the  opinion  of  the  court,, 
that  awarding  the  writ  would  tend  to  create 
disorder  and  confusion,  and  that  it  is  discre- 
tionary with  the  court  to  deny  it  in  such 
cases.  It  is  said  the  predecessors  of  respond- 
ents, as  members  of  the  board  of  canvassers,, 
declared  George  A.  Miller  and  R.  D.  Kirk- 
Patrick  elected  members  of  the  house  of  rep- 
resentatives, and  commissions  had  been  is- 
sued to  them;  that  the  house  is  now  in  ses- 
sion, and  awarding  the  writs  would  result 
in  different  persons  holding  certificates  of 
election  to  the  same  office,  some  made  by 
Gov.  Deneen  and  some  by  Gk>v.  Dunne^  con- 
tending for  seats  in  the  house.  This,  it  ia 
said,  would  create  disorder  and  confusion, 
and  result  in  no  substantial  benefit  to  rela- 
tors, who  would  necessarily  be  required  to- 
submit  their  claims  to  the  decision  of  the 
house.  This  seems  to  me  wholly  insufficient 
to  afford  any  justification  for  a  denial  of 
the  writ.  As  previously  stated,  it  is  not 
denied  that,  if  the  board  that  canvassed  the 
returns  and  declared  the  result  of  the  elec- 
tion had  performed  its  duty  in  the  manner 
required  by  statute,  relators  would  have 
been  declared  elected  and  given  certificates. 
This  action  of  the  board  would  not  have  been 
conclusive  of  their  election,  for  the  house  of 
representatives  is  the  sole  judge  of  the  elec- 
tion of  its  own  members.  The  canvassing 
board  has  no  other  power  than  to  accept  the 
abstracts  of  votes  returned  by  the  county 
clerk,  and  be  governed  thereby.  That  body 
has  no  power  in  a  contest  between  different 
claimants  to  the  office  of  representative,  to 
determine  who  is  elected.  That  question  can 
only  be  determined  by  the  house  itself.  The 
opinion  correctly  states  that,  if  relators  were 
awarded  the  writ  and  given  certificates,  this 
would  not  be  conclusive;  but  their  right  to 
the  office  they  claim  would  have  to  be  sub- 
mitted to  the  house  of  representatives  for 
decision.  They  have  a  right,  without  the 
writ,  to  contest  before  the  house  the  election 
of  the  persons  now  holding  certificates,  and 
have  a  decision  of  that  body  upon  that  ques- 
tion. The  persons  to  whom  the  certificates 
have  been  issued,  having  been  sworn  in  and 
admitted  to  membership,  would  hold  their 
seats  until  relators  had  established  their 
right  and  the  house  had  decided  in  their 
favor.  The .  procedure  would  be  the  same, 
and  would  be  attended  with  no  more  dis- 
order and  confusion  than  would  be  the  case 
if  relators  contested  the  right  of  the  sitting 
members  to  the  office  without  having  applied 
for  or  obtained  certificates.    If  relators  were 
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entitled  to  certificates  upon  the  face  of  the  ^ 
returns,  but  were  denied  them,  and  they 
were  issued  to  persons  not  entitled  to  them 
on  the  face  of  the  returns,  it  is  no  answer 
to  say  they  must  submit  to  the  wrong  done 
them  because  to  correct  th€  wrong  in  an 
orderly  legal  proceeding  would  tend  to 
create  disorder  and  confusion.  The  cases  in 
which  the  writ  of  mandamus  has  been  denied 
upon  that  ground  are  not  analogous  to  this 
case.  In  my  opinion  the  writ  should  be 
awarded. 

Oooke*  J.: 

I  concur  in  the  dissenting  opinion  of  Mr. 
Justice  Farmer. 


OKLAHOMA    CRIMINAIi    COURT    OF 

APPEAIiS. 

JOHN  INGLES 

B.  MoMILLAN,  JUDGE. 
(5  Okla.  Grim.  Rep.  130,  113  Pac.  998.) 

Jndge  —  disqualiflcatlon  —  bias. 

1.  The    constitutional    provision    which 
guarantees  to  every  person  charged  with 

Headnotes  by  Fubmak,  P.  J. 


crime  a  trial  without  prejudice,  in  so  far 
as  it  relates  to  the  judge  who  presides  at 
the  trial,  does  not  include  the  opinion  of 
the  judge  as  to  the  guilt  or  innocence  of  de- 
fendant, but,  in  order  to  disqualify  a  judge, 
it  must  be  shown  that  he  is  biased  against, 
or  entertains  ill-will  or  hostility  toward,  the 
defendant,  of  such  a  character  as  might 
prevent  him  from  giving  the  defendant  a 
fair  trial;  and  this  must  be  shown  as  a 
matter  of  fact,  and  not  as  a  matter  of  opin- 
ion of  the  defendant  or  any  other  person. 
A  judge  does  not  try  the  facts  of  a  case.  He 
simply  passes  upon  the  questions  of  law 
presented. 

Contempt    —    consulting    Judge    about 
case. 

2.  It  is  highly  improper  for  any  person 
to  approach  or  attempt  to  converse  with 
a  judge  with  reference  to  any  case  or  mat- 
ter pending  before  him.  Such  an  attempt 
is  an  act  of  contempt  of  court,  and  subjects 
the  person  resorting  to  it  to  punishment  for 
contempt. 

Judge  —  seeking  change  —  diligence. 

3.  If  a  defendant,  acting  in  good  faith, 
really  desires  a  change  of  judge  upon  the 
ground  of  prejudice,  he  should  exercise 
due  diligence  in  asserting  his  rights  as 
soon  as  he  can  conveniently  do  so  after 
he  has  acquired  knowledge  or  learns  of 
prejudice  against  him  on  the  part  of  the 
trial  judge. 

(March    7,    191 L) 


Note^  ^^  Belief  in  guUt  or  innocence  of 
accused  as  diaqualification  of  judge 
in  orinUnal  case. 

Generally,  as  to  disqualification  of  judge 
by  prior  connection  with  the  case,  see  note 
to  State  ex  reL  Ambler  v.  Hocker,  25 
L.R.A  114. 

As  to  the  qualification  of  judge  to  sit  on 
trial  of  one  for  contempt,  consisting  of  re- 
flections upon  himself,  see  note  to  £amber- 
son  V.  Superior  Ct.  11  L.R.A.(N.S.)   619. 

As  to  participation  by  jud^  in  effort  to 
enforce  criminal  law  on  particular  subject, 
as  disqualifying  him  to  preside  at  trial,  see 
note  to  Crawford  v.  Ferguson,  post,  519.  As 
to  participation  by  judge  in  other  pro- 
ceedings against  accused,  as  disqualifying 
him  to  sit  at  trial,  see  note  to  State  ex  rel. 
Nowakowske  v.  Lockridge,  post,  525. 

"The  belief  or  disbelief  of  a  trial  judge 
in  the  guilt  of  a  defendant  put  upon  trial 
before  him  is  not  a  test  of  his  qualification 
to  preside  at  such  trial.  A  trial  judge 
may  be  convinced  from  his  personal  knowl- 
edge of  the  case,  or  what  he  nas  heard  from 
others,  of  the  guilt  of  one  put  upon  trial 
before  him,  and  yet  with  the  utmost  fair- 
ness and  impartiality  conduct  the  trial 
and  ffire  the  defendant  a  fair  and  impartial 
hearing.  It  is  the  existence  of  prejudice 
or  bias  in  the  mind  of  the  trial  court 
against  defendant,  which  must  be  clearly 
shown  in  support  of  an  application  for  a 
ehange  of  venue  from  the  court  presided 
over  by  such  judge,  not  the  belief  of  the 
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judge  in  the  ffuilt  of  defendant."  State  v. 
Morrison,  67  Kan.  144,  72  Pac.  554. 

So,  it  may  be  stated  as  a  general  rule, 
supported  by  Ingles  v.  McMillan,  and  bv 
practically  all  the  cases  hereinafter  cited, 
that  mere  belief  alone  in  the  guilt  of  an 
accused  does  not  disqualify  a  judge  to  sit 
at  his  triaL 

Bnt  while,  upon  reason  and  principle  the 
foregoing  rule  is  doubtlessly  correct,  the 
establishment  in  the  minds  of  the  people 
of  a  sound  and  unshakable  belief  in  the 
integritv  of  our  courts  would  seem  to  de- 
mand tnat  every  judge,  even  if  he  cannot 
keep  his  mind  free  from  the  contagion  of 
preconceived  beliefs,  should  at  least,  in 
so  far  as  possible,  abstain  from  giving 
expression  to  such  beliefs. 

In  accord  with  the  general  rule,  it  is 
held  in  Heflin  v.  State,  88  Ga.  151,  30 
Am.  St.  Rep.  147,  14  S.  E.  112,  that  belief 
in  the  guilt  of  an  accused  does  not  f>er  ae 
disqualify,  even  though  the  judge  has  pri- 
vately and  unofficially  advised  the  prisoner's 
counsel  to  induce  his  client  to  plead  guilty. 
The  court  said:  "There  is  certainly  no 
law  which  renders  it  a  disqualification  per 
se  to  try  an  indictment  for  perjury,  that 
the  judge  is  the  same  who  presided 
at  the  trial  in  which  the  alleged  per- 
jury was  committed,  and  also  at  the 
trial  of  another  witness  who  testified  in 
the  first  case.  It  can  make  no  difference 
that  the  judge  had  thus  become  convinced 
of  Hefiin's  guilt,  because  the  opinion  of 
the  presiding  judge  as  to  the  guilt  or  inno- 
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APPLICATION  for  a  writ  of  mandamus  to 
require  respondent   to   disqualify   him- 
self to  act  as  judge  in  the  trial  of  peti- 
tioner.    Writ  denied. 
The  facts  are  stated  in  the  opinon. 
Mr.  £.  E.  Glasco  for  petitioner. 
Messrs.  Ben  F.  Williams,  Jr.,  and  Ben 
Franklin  for  respondent. 

Fnrmany  P.  J.,  delivered  the  opinion  of 
the  court: 

Being  prosecuted  in  the  district  court  of 
McClain  county  by  information  for  the 
crime  of  murder,  petitioner,  John  Ingles,  on 
the  16th  day  of  February,  1911,  filed  with 
the  clerk  of  said  court  an  application  for 
a  change  of  judge,  alleging,  in  substance, 
that  the  respondent,  Hon.  R.  McMillan,  the 
regular  judge  of  said  court,  was  so  biased 
and  prejudiced  against  the  petitioner  that 
petitioner  could  not  have  a  far  and  impar- 
tial trial  in  said  court  before  said  respond- 
ent. In  support  of  this  general  charge,  it 
was  further  alleged  that  petitioner  had  had 
a  hearing  on  habeas  corpus  before  re- 
spondent on  an  application  for  bail;  that  on 
said  hearing  said  respondent  had  before  him 


all  of  the  evidence  heard  and  taken  at  the 
preliminary  hearing  of  petitioner,  and  also 
the  evidence  taken  at  a  coroner's  inquest 
held  over  the  body  of  the  deceased,  and, 
after  hearing  all  of  said  evidence  on  said 
habeas  corpus  proceedings,  respondent  made 
an  order  refusing  bail  to  petitioner,  and 
committed  him  to  the  custody  of  the  sheriff 
of  McClain  county,  to  await  trial  on  said 
charge  of  murder;  that  thereby  respondent 
became  acquainted  with  the  facts  of  the 
case  as  presented  by  the  state,  and  that,  by 
the  order  of  respondent  denying  bail  to 
petitioner,  respondent  had  judicially  acted 
upon  and  determined  the  probable  guilt 
of  the  petitioner  upon  said  evidence,  and 
thereby  respondent  had  become  prejudiced 
against  petitioner,  and  became  incompetent 
and  disqualified  to  sit  upon  the  trial  of 
this  case.  In  addition  to  the  above  general 
statements,  petitioner  alleged  that  some 
time  during  the  month  of  October,  1910, 
at  the  Love  Hotel,  in  the  city  of  Puroell, 
in  McClain  county,  the  wife  and  mother  of 
petitioner  had  approached  respondent  and 
asked  him  if  he  would  not  allow  bail  to 
petitioner  upon  said  charge,  and  in  reply 


cence  of  the  prisoner,  however  that  opinion 
may  have  been  formed,  does  not  unfit  him 
for  discharging  his  judicial  duties  with 
the  most  complete  fairness  and  impartial- 
itv.  These  duties  are  exactly  the  same, 
whether  the  accused  is  guilty  or  innocent, 
and  upon  that  question  the  judge  has  no 
deciding  power,  and  is  not  permitted  to 
intimate  to  the  jury  his  opinion.  That  all 
his  functions  may  be  duly  exercised  irre- 
spective of  his  own  opinions  is  taken  by  the 
law  for  true ;  that  is  shown  by  the  fact  that 
he  is  required  to  hear  all  the  evidence  as 
it  is  delivered  to  the  jury,  and  after  so 
doing,  to  instruct  the  jury  upon  the  law  ap- 
plicable to  the  same.  It  could  hardly  be 
expected  that,  from  hearing  all  the  evi- 
dence, he  could  not  form  some  opinion  of 
his  own  as  to  the  actual  guilt  or  inno- 
cence of  the  person  on  trial,  but  the  law 
cares  not  for  this,  and  is  not  so  absurd 
as  to  make  it  work  a  disqualification  to 
preside  throughout  the  trial.  If  he  can 
hear  the  evidence  once  without  disqualify- 
ing himself,  we  see  not  why  he  might  not 
do  so  twice  or  thrice.  As' to  advising  or 
urging  counsel  to  induce  his  client  to  plead 
guilty,  this,  as  we  understand  the  record, 
was  not  done  judicially  or  publicly,  but 
privately  and  unofficially.  We  put  this 
construction  upon  the  language  in  the  rec- 
ord, because  nothing  to  the  contrary  is 
stated,  and  we  cannot  gratuitously  impute 
to  any  judge  of  the  superior  court,  and 
especially  to  one  of  such  high  character 
and  such  a  nice  sense  of  judicial  propriety, 
anything  unbecoming  the  judicial  station. 
For  the  judge  privately  and  unofficially, — 
that  is,  in  his  capacity  as  a  mere  citizen, — 
to  advise  a  member  of  the  bar  to  do  thus 
and  so  touching  a  pending  case,  for  such 
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and  such  reasons,  cannot  be  held  to  render 
him  legally  disqualified  to  preside  in 
the  case  concerning  which  he  thus  volun- 
teers to  give  his  advice.  A  citizen  of  the 
commonwealth,  though  he  may  chance  to 
occupy  a  seat  on  the  bench,  is  not  cut  off 
from  friendly  personal  intercourse  with 
the  members  of  the  legal  profession,  and 
what  he  may  chance  to  say  to  them  as  to 
how  he  thinks  they  ought  to  serve  their 
clients,  or  as  to  his  opinions  and  convic- 
tions in  regard  to  the  merits  of  their  cases, 
cannot  be  treated  as  official  conduct,  and 
become  matter  for  review  and  reversal  by 
the    supreme    court." 

So,  in  Drechsel  v.  State,  —  Tex.  Crim. 
Rep.  — ,  39  S.  W.  678,  the  fact  that  the 
judge  had  expressed  his  belief  that  de- 
fendant had  been  violating  the  local  op- 
tion law  in  the  district  was  held  not  to 
disqualify  him  to  try  defendant,  charged 
with    such   violationsr 

And  in  State  v.  Blount,  124  La.  202,  50 
So.  12,  the  fact  that  the  judge  had  formed 
and  expressed  an  opinion  concerning  the 
matter  in  question  adverse  to  the  defend- 
ant was  held  no  legal  cause  for  recusation. 
To  the  same  effect  is  State  v.  Woods,  124 
La.  738,  60  So.  671,  where  it  seems  that  the 
trial  judge  had  openly  and  publicly  ex- 
pressed his  belief  m  the  guilt  of  the  ac- 
cused. State  V.  Isaac,  3  La.  Ann.  359,  also, 
lends  support  to  the  general  rule. 

In  State  v.  Wright,  81  Vt.  281,  69  Atl. 
761,  it  was  urged  that  the  judges  were  dis- 
qualified to  try  an  information  for  an  es- 
cape, because,  as  members  of  the  prison 
board,  they  had  formed  or  expressed  an 
opinion  on  the  merits,  inasmuch  as  the 
prisoner  was  dungeoned  as  a  punishment 
for  the  escape.     But  the  court  disposed  of 
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thereto  respondent  stated  that  he  could  not 
^ve  bail  to  petitioner,  as  petitioner  was 
guilty  of  a  cold-blooded  murder,  all  of 
which  was  duly  sworn  to  by  petitioner.  To 
this  motion  and  affidavit  was  attached  the 
.affidavits  of  the  mother  and  wife  of  the 
petitioner,  supporting  the  allegations  con- 
tained in  the  application  for  a  change  of 
judge.  This  motion  for  a  change  of  judge 
was  duly  served  on  the  county  attorney, 
.and  was  presented  to  the  district  judge, 
who,  upon  considering^  the  same,  declined 
to  make  an  order  disqualifying  himself  to 
^ear  and  try  said  cause.  On  the  18th  day 
of  February  petitioner  applied  to  this  court 
for  a  writ  of  mandamus  requiring  reapond- 
•ent  to  disqualify  himself  to  act  as  judge 
in  the  trial  of  this  cause.  An  alternative 
writ  of  mandamus  was  i.ssued  and  set  down 
■for  hearing  on  the  20th  day  of  February, 
.at  which  time  respondent  filed  his  reply, 
which  is  as  follows: 

''R.  McMillan,  the  defendant  herein,  re- 
-sponding  to  the  statements  and  allegations 
•contained  in  the  petition  in  the  above  cause, 
for  his  answer  says:  He  admits  that  John 
Ingles,  relator  herein,  is  a  resident  of  Mc- 


Glain  county,  Oklahoma,  and  stands  charged 
by  information  in  the  district  court  of  said 
county  and  state  of  the  crime  of  murder. 
He  also  admits  that  he,  respondent  herein, 
is  the  judge  of  the  district  court  of  McClain 
county,  state  of  Oklahoma,  and  that  said 
cause  of  the  State  of  Oklahoma  versus 
John  Ingles  et  al.  was  set  for  trial  in  said 
court  on  the  20th  day  of  February,  1911. 
Respondent  admits  that  on  the  16th  day 
of  February,  1911,  the  relator,  John  Ingles, 
filed  his  written  application  in  this  court, 
charging  r&<)pondent  herein  with  such  preju- 
dice against  him  that  he  cannot  have  a 
fair  and  impartial  trial  in  said  court;  that 
a  copy  of  said  petition  was  duly  served 
upon  the  county  attorney  of  McClain 
county,  Oklahoma,  and  after  the  presenta- 
tion of  said  application,  and  the  court  being 
fully  advised  in  the  premises,  this  respond- 
ent refused  to  disqualify  himself  to  preside 
as  district  judge  in  the  trial  of  said  cause. 
Respondent  also  admits  that  said  applica- 
tion, with  the  affidavits  thereto  attached 
of  relator,  John  Ingles,  his  mother,  Nancy 
Ingles,  and  Myrtle  Ingles,  are  a  part  of  this 
petition,  and  were  duly  before  the  respond- 


the  point  by  saying  that  it  did  not  appear 
that  they  nad  anything  to  do  with  that 
punishment. 

And  a  judge's  unfavorable  comment  as 
to  the  innocence  of  a  defendant  in  a  crim- 
inal case,  after  a  verdict  of  guilty  by  a 
jury,  upon  the  evidence  in  the  case  when 
passing  sentence,  does  not  amount  to .  prej- 
udice requiring  a  removal  of  the  case  upon 
a  new  trial  being  granted  by  the  supreme 
•court.    State  v.  Bohan,  19  Kan.  28. 

And  where  insanity  is  the  defense,  a 
judge's  comment  in  the  presence  of  the 
jury  that  he  had  never  had  any  doubt  as 
to  defendant's  sanity,  the  full  proceedings 
in  reference  to  the  matter  not  appearing, 
was  held  in  People  v.  Findley,  132  Cal.  301, 
•64  Pac.  472,  not  to  disqualify  him  to  sit 
at  the  trial,  as  it  would  not  be  presumed 
that  the  remark  was  made  by  the  court 
without  any  call  for  it. 

So,  a  judge  is  not  incapacitated  to  de- 
termine the  penalty  on  a  plea  of  guilt}', 
by  reason  of  his  having  derived  impres- 
sions unfavorable  to  the  accused.  State  v. 
Stevenson,  67  W.  Va.  553,  68  S.  E.  286. 

A  charge  that  a  judge  had  fonned  and 
•expressed  an  opinion  adverse  to  the  ac- 
cused, and,  by  implication,  that  his  mind 
is  in  such  a  condition  as  to  render  him 
incapable  of  giving  the  prisoner  a  fair  and 
impartial  trial,  made  upon  information  and 
belief  unsupported  by  any  other  testimony, 
or  without  giving  the  affiant's  informant, 
or  the  sources  of  his  information,  is  too 
loosely  made  to  merit  consideration.  Peo- 
ple V.  Williams,  24  Cal.  31. 

But  where  a  judge's  belief  in  the  jruili 
of  an  accused  amounts  to  actual  hostility 
«nd  prejudice  against  defendant's  cause,  he 
is  disqualified  to  sit  at  the  trial.  Thus, 
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in  Massie  v.  Com.  93  Ky.  588,  20  S.  W.  704, 
where  it  was  made  to  appear  that  the  judge, 
after  the  first  trial,  knowing  that  there  was 
a  rabid  and  unhealthy  feeling  against  the 
defendant,  criticized  those  of  the  jury  who 
favored  him,  denounced  his  crime  as  the 
most  bloodthirsty  ever  committed,  and  ex- 
pressed, in  the  presence  of  crowds  during 
an  election  campaign  in  which  the  judge- 
ship was  one  of  the  contested  offices,  his 
opinion  as  to  the  defendant's  guilt,  it 
was  held  that  he  should  have  vacated  the 
bench,  and  that  his  failure  to  do  so  was  re- 
versiblfe    error. 

And  to  the  objection  in  such  case  that 
the  record,  so  far  as  the  judge's  rulings 
were  concerned,  indicated  no  hostility  or 
prejudice  against  the  defendant,  the  court 
said  that  one  accused  of  crime  has  the 
right  to  be  tried  by  a  fair  and  impartial 
judge,  and  when  he  has  good  reason  to  be- 
lieve, supported  by  fact,  that  he  will  not 
afford  him  such  trial,  he  should  not  be 
compelled  to  take  chances  of  a  trial  before 
that  judge,  in  order  that  the  truth  of  the 
matter  may  be  developed,  which  may  never ' 
be,  because  there  are  many  ways  that  a 
partial  and  prejudiced  judge  may  knife 
a  party  that  he  is  trying,  without  it  ap- 
pearing from  the  record,  or  without  his 
being  able  to  ascertain  the  fact.     Ibid. 

The  mere  fact  that  a  judge,  on  the  sug- 
gestion of  the  prosecuting  attorney,  directs 
the  sheriff  to  hold  a  witness  who  has  just 
given  testimony  in  a  criminal  case  until  the 
prosecuting  attorney  could  institute  a  pro- 
ceeding against  the  witness  for  perjury, 
does  not  disqualify  the  judge  subsequently 
to  try  such  witness  on  the  charge  of  per- 
jurv.  State  v.  Brownfield,  67  Kan.  627, 
73  Pac.  925.  W.  W.  A.     . 
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ent  in  said  application.     Respondent  now, 
for  answer  to  said  application  and  to  the 
petition  herein  and  the  said  exhibits,  to  wit, 
the  affidavits  of  Nancy  Ingles  and  Myrtle 
Ingles,  has   this   to  say:    Respondent   ad- 
mits  that   he   was    approached   by   Nancy 
Ingles  and  Myrtle  Ingles  aforesaid  in  the 
lobby  of  the  Love  Hotel,   in  the  city   of 
Purcell,    as    alleged,    and    says    that    they 
brought  a  conversation  with  him  about  giv- 
ing the  relator,  John  Ingles,  bond,  and  that 
this  conversation  was  after  respondent  had 
heard  the  proof  on  application  for  bail  in 
said  case.     Respondent   says  that   in  said 
conversation   on   the  request  of  said   wife 
and  mother  to  give  said  John  Ingles  bond, 
that  he  answered  them  that  he  C9uld  not 
give  him  bail;  that  the  respondent  did  not 
know  what  his  side  of  the  case  was,  and 
what  he  would  prove  on  final  trial,  as  he 
had  not  disclosed  his  side  of  the  case;  but 
that,  as  the  cause  then  stood,  the  offense 
alleged   against   the   said  John  Ingles  was 
murder,   and   he   would   hold   him   as   such 
under  the  proof.     He  denies  that  he  ever 
said  that  the  said  John  Ingles  was  guilty 
of  murder,  and  he  did  not  and  cound  not 
know   upon    the   partial   disclosure   of   the 
surrounding  facts  of  the  case  as  shown  by 
the  state  and  defense  under  the  habeas  cor- 
pus proceedings.     He  admits   that  he  said 
in  part  what  is  contained  in  the  two  affi- 
davits of  the  mother  and  wife  of  John  Ingles 
(except  he  denies  that  he  said  it  was  a 
bloody  murder),  but  made  such  statement 
in  the  context  and  conversation  as  stated 
above,  and  in  no  other  way.     Respondent 
distinctly  remembers  this  conversation  and 
all  that  was  said.    Respondent,  further  an- 
swering, says  that  he  has  another  recollec- 
tion of  tome  other  conversation  had  with 
one  or  both  of  these  women  before  he  had 
heard  any  part  of  the  case  for  bail,  and 
says,   on   being   approached   then   for   bail, 
he  told  them  that  he  could  not  grant  bail 
until  he  heard  the  case,  and  that  the  accu- 
sation against  the  said  John  Ingles  and  his 
brother,    Rusty    Ingles,    was    murder.      In 
that  conversation  he  may  have  said  that, 
under  such  accusation,  they  could  be  found 
guilty  of  murder.    Respondent  here  and  now 
absolutely    denies    that    he    ever    said    or 
thought  that  either  of  said  defendants.  John 
Ingles  or  Rusty  Ingles,  were  guilty  of  mur- 
der.   He  did  not  and  could  not  know.    He 
denies  all  bias  or  prejudice  against  either 
of  the  defendants,  and  avers  his  absolute 
ability,  willingness,  and   readiness  to  give 
them  a  fair  and  impartial  trial  under  the 
law  and  evidence  of  the  case.    Respondent 
refused  the  said  John  Ingles  bond  because 
homicide    was   admitted,    the    woman    was 
killed,  and  he  felt  at  the  time  that  the  ex- 
tenuating circumstances  were  not  sufficient 
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to  justify  bond  without  his  knowing  more 
and  further  about  the  facta  of  the  case. 
Therefore  respondent,  having  fully  answered 
herein,  prays  to  be  hence  dismissed  with 
his  reasonable  costs." 

Upon  the  hearing  of  this  matter,  the 
motion  and  affidavits  presented  to  the  trial 
court  for  a  change  of  judge  were  presented 
to  the  court,  and,  in  addition  thereto,  the 
wife  and  mother  of  the  petitioner  were  in- 
troduced as  witnesses.  They  both  testified 
substantially  as  is  set  out  in  the  motion 
and  in  their  affidavits  attached  thereto. 
Upon  cross-examination  the  wife  of  peti- 
tioner stated  that  soon  after  her  alleged 
conversation  with  respondent  she  informed 
one  of  the  attorneys  for  petitioner  of  the 
statements  alleged  to  have  been  made  to 
her  by  respondent.  She  also  testified  that, 
so  far  as  she  knew,  there  was  no  unkind 
feeling  existing  between  petitioner  and  re- 
spondent, and  no  ill-will  upon  the  part  of 
respondent  toward  petitioner,  except  such 
as  was  indicated  in  the  conversation  between 
said  witness  and  the  respondent  at  the 
time  she  and  her  mother  approached  re- 
spondent for  the  purpose  of  getting  him 
to  grant  bail  to  the  petitioner,  and  that 
she  based  her  affidavit  entirely  upon  the 
alleged  remarks  made  by  respondent  in  re- 
ply to  her  request  that  he  grant  her  hus- 
band bail.  She  also  testified  that  this  con- 
versation took  place  at  the  noon  hour,  when 
court  had  adjourned  for  dinner.  The  testi- 
mony of  the  mother  of  the  petitioner  was 
substantially  the  same  as  that  of  his  wife, 
except  that  she  testified  that  the  remarks 
alleged  to  have  been  made  by  respondent 
were  made  to  the  wife  of  the  petitioner 
and  herself  in  the  evening  after  the  coiut 
had  adjourned  for  the  day.  The  history  of 
the  statutes  in  this  state  with  reference  to 
a  change  of  judge  upon  the  ground  of  preju- 
dice, and  some  of  the  evils  and  abn<ies  grow- 
ing out  of  these  statutes,  were  clearly  and 
correctly  stated  by  Judge  Richardson  in 
the  case  of  Lewis  v.  Russell,  4  Okla.  Crim. 
Rep.  130,  111  Pac.  819,  as  follows:  "Prior 
to  the  passage  of  the  act  approved  March 
22,  1909  (art.  6,  chap.  24,  Snyder's  Comp. 
Laws  [Okla.]),  the  uncorroborated  affidavit 
of  the  accused  filed  in  a  criminal  case,  stat- 
ing in  general  terms  that  because  of  the 
bias  and  prejudice  of  the  presiding  judge 
the  accused  could  not  have  a  fair  and  im- 
partial trial  before  him,  of  itself,  operated 
to  disqualify  such  judge.  The  truth  of  the 
averment  and  the  good  faith  of  the  defend- 
ant in  making  it  were  immaterial,  and 
were  not  issuable  anywhere  at  any  time.  A 
change  of  judge  imperatively  resulted  from 
the  filing  of  the  affidavit.  Section  5427, 
Wilson's  Rev.  &  Anno.  Stat.  (Okla.)  1903; 
Lincoln  v.  Territory,  8  Okla.  546,  58  Pac. 
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730;  Buchanan  v.  State,  2  Okla.  Crim.  Rep. 
26,  101  Pac.  295.  However  moderately  and 
justly  this  power  of  disqualifying  judges 
may  have  been  exercised  before  statehood, 
after  the  admission  of  Oklahoma  into  the 
Union  it  was  greatly  abused.  Judges  were 
constantly  disqualified  by  defendants  not 
overscrupulous  in  the  use  of  their  oaths, 
where  no  cause,  either  real  or  apparent,  for 
a  change  of  judge  existed,  and  where  it  was 
sought  for  the  palpable  purpose  only  of  de- 
laying, obstructing,  and  ultimately  defeating 
justice.  The  affidavit  was  generally  filed 
after  the  case  was  called  for  trial,  and  after 
a  motion  for  a  continuance  and  after  an 
additional  motion  for  a  change  of  venue 
had  been  filed  and  overruled.  The  fact 
that  no  notice  of  the  filing  of  such  affidavit 
had  been  given,  and  that  the  state  had  gone 
to  all  the  trouble  and  expense  of  preparing 
for  trial,  and  had  its  witnesses  present  at 
the  cost  of  the  county,  was  immaterial. 
Often  the  trial  calendar  was  deranged  and 
the  business  of  the  court  thrown  into  con- 
fusion. Either  a  continuance  resulted,  or 
else  an  exchange  of  districts  by  the  disqual- 
ified judge  with  some  other  district  judge 
was  necessitated,  usually  involving  a  loss 
of  time  aggregating  about  two  days  for 
each  judge,  and  always  the  expenditure  by 
the  state  of  the  traveling  and  boarding  ex- 
penses of  each  judge  thus  assigned  to  a 
district  other  than  his  own." 

The  practice  of  disqualifying  judges  upon 
the  ground  of  prejudice  had  been  so  much 
abused  that  it'  had  fallen  into  great  disre- 
pute. In  the  majority  of  cases,  it  was  the 
last  resort  of  a  desperate  criminal  to  delay 
and  defeat  justice.  Dissatisfaction  with  ref- 
erence to  this  abuse  became  so  general  and 
pronoimced  that  the  governor  recommended 
that  the  legislature  enact  such  laws  as 
would  do  away  with  disqualifying  judges 
upon  this  ground,  and  the  legislature  was 
on  the  point  of  complying  with  this  recom- 
mendation of  the  governor  when  they  were 
advised  that  such  a  law  would  be  repugnant 
to  §  6  of  art.  2  of  our  Constitution,  which 
is  as  follows:  "The  courts  of  justice  of 
the  state  shall  be  open  to  every  person, 
and  speedy  and  certain  remedy  aiforded  for 
every  wrong  and  for  every  injury  to  person, 
property,  or  reputation;  and  right  and  jus- 
tice shaU  be  administered  without  sale,  de- 
nial, delay,  or  prejudice."  The  legislature 
was  further  advised  that,  while  they  could 
not  abolish  the  right  of  a  change  of  judge 
upon  the  ground  of  prejudice,  yet  they  did 
have  the  power  to  provide  reasonable  and 
proper  regulations  by  which  the  question 
of  prejudice  could  be  decided.  In  response 
to  this  advice  and  -the  demand  which  existed 
for  relief,  the  legislature  passed  the  act  of 
1909.  Our  views  upon  this  subject  are 
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I  fully  presented  in  the  cases  of  Ex  parte 
Hudson,  3  Okla.  Crim.  Rep.  393,  401,  lOG 
Pac.  540,  107  Pac.  735;  Lewis  v.  Russell,  4 
Okla.  Crim.  Rep.  129,  111  Pac.  818;  O'Brien 
v.  Clark,  5  Okla.  Crim.  Rep.  112,  113  Pac. 
543.  It  is  not  necessary  to  repeat  here 
what  was  said  in  those  cases. 

The  case  now  before  us  for  the  first  time 
requires  a  decision  as  to  what  it  takes  un- 
der our  Constitution  to  constitute  disquali- 
fying prejudice  on  the  part  of  a  trial  judge. 
Under  our  system  the  jury  try  the  facts  and 
the  judge  tries  the  law.  Section  6848, 
Snyder's  Comp.  Laws  (Okla.)  1909,  is  as 
follows:  **If,  at  any  time  after  the  evi- 
dence on  either  side  is  closed,  the  court 
deem  it  insufficient  to  warrant  a  convic- 
tion, it  may  advise  the  jury  to  acquit  the 
defendant.  But  the  jury  are  not  bound  by 
the  advice,  nor  can  the  court,  for  any  cause, 
prevent  the  jury  from  giving  a  verdict." 
From  this  it  is  seen  that  a  jury  is  not 
bound  by  instructions  from  the  court  as 
to  the  facts  of  a  case,  and  may  lawfully 
convict  a  defendant  in  spite  of  the  judge's 
advice  to  the  effect  that  the  evidence  is  not 
sufficient  to  warrant  a  conviction.  As  the 
determination  of  the  facts  of  a  case  is 
largely  taken  away  from  the  trial  judge, 
his  opinion  as  to  the  guilt  or  innocence  of 
a  defendant  is  of  very  little  importance, 
and  does  not  at  all  disqualify  him  from 
giving  the  defendant  a  fair  trial.  If  this 
were  not  true,  no  judge  would  be  qualified 
to  try  any  case  if  it  had  been  before  him 
either  upon  writ  of  habeas  corpus  or  upon 
a  former  trial.  The  prejudice  of  a  judge 
which  disqualifies  him  means  bias  or  ill- 
will,  and  must  be  personal  on  his  part  and 
against  the  defendant,  and  this  prejudice 
must  be  proven  to  exist  as  a  matter  of  fact, 
and  not  as  a  matter  of  opinion  on  the  part 
of  the  defendant.  A  defendant  is  easily 
persuaded  of  the  prejudice  of  a  judge.  Ad- 
verse rulings  always  convince  him  of  that 
fact,  and,  if  the  opinion  of  the  defendant 
that  the  judge  is  prejudiced  against  him 
is  sufficient  to  disqualify  the  judge,  every 
defendant,  when  directly  pressed,  would 
seek  delay  in  this  manner,  and  that  which 
was  intended  to  promote  fairness  and  jus- 
tice would  become  exceedingly  unfair  to 
the  state,  and  would  result  in  the  defeat 
of  justice.  A  change  of  judge  is  wrong  as 
to  the  public,  unless  the  necessities  of  jus- 
tice to  the  defendant  require  it.  It  causes 
expense,  it  works  delay,  and  it  endangers 
a  prosecution.  This  question  has  been  re- 
peatedly passed  upon  by  the  appellate 
courts  of  other  states.  In  Kansas  prejudice 
on  the  part  of  a  judge  is  a  ground  for  a 
change  of  venue  in  a  case.  In  the  case  of 
State  V.  Morrison,  87  Kan.  144,  72  Pac, 
554.  the  supreme  court  of  Kansas  said:     'It 
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is  not  the  opinion  which  a  trial  judge  may 
entertain  as  to  the  guilt  or  innocence  of 
a  defendant  about  to  be  put  upon  trial  in 
his  court,  which  disqualifies  such  judge  and 
entitles  the  defendant  to  a  change  of  venue, 
but  it  is  the  existence  of  such  prejudice  in 
the  mind  of  the  judge  against  the  defendant 
aa  may  prevent  defendant  from  having  a 
fair  and  impartial  trial  of  his  cause,  which 
disqualifies,  and  such  prejudice  must  be 
clearly  made  to  appear."  See  also  State  v. 
Bohan,  19  Kan.  63.  In  the  case  of  State 
V.  Grinstead,  62  Kan.  593,  64  Pac.  49,  14 
Am.  Crim.  Rep.  209,  that  court  said:  "A 
defendant  in  a  criminal  case  is  not  entitled 
to  a  change  of  venue  on  account  of  the  prej- 
udice of  the  judge  against  him,  because  he 
18  himself  prejudiced  in  feeling  toward  the 
judge,  had  violently  opposed  him  in  a  politi- 
cal campaign  for  his  office,  hnd  published 
during  and  subsequently  to  such  campaign 
vituperative  and  libelous  newspaper  ar- 
ticles against  him,  calculated  to  arouse  him 
to  feelings  of  resentment  and  prejudice, 
and,  by  testimony  which  the  judge  asserted 
to  be  false,  had  endeavored  to  secure  his 
removal  from  ofilce  for  violations  of  the 
act  to  prohibit  corrupt  practices  at  elec- 
tions, when  the  judge,  notwithstanding  all 
such  unfriendly  conduct,  by  statement  filed 
in  court,  disavowed  all  feelings  of  prejudice 
against  the  defendant,  and  when  there 
was  nothing  proved  against  the  judge  on 
the  hearing  of  the  motion  for  change  of 
venue,  showing  bias  or  prejudice  on  his  part 
toward  the  defendant." 

Section  170  of  the  Code  of  Civil  Proced- 
ure of  California  provides  that  no  judge 
should  sit  or  act  in  an  action  or  proceeding 
"when  it  appears  from  the  affidavit  or  affi- 
davits on  file  that  either  party  cannot  have 
a  fair  and  impartial  trial  before  any  judge 
of  a  court  of  record  about  to  try  the  case, 
by  reason  of  the  prejudice  or  bias  of  such 
judge."  In  the  case  of  Johnston  v.  Dakan, 
9  Cal.  App.  522,  99  Pac.  729,  the  court  of 
appeals  of  California,  in  construing  this 
statute,  said:  "The  affidavits  show  that 
in  February,  1905,  the  trial  judge  wrote  a 
letter  to  the  assembly  while  the  legislature 
*  of  the  state  was  in  session,  referring  to  cer- 
tain charges  pending  against  him,  by  which 
it  was  sought  to  impeaeh  him,  which  letter 
contains  some  very  emphatic  expressions 
which  are  not  couched  in  the  most  polite 
language.  He  refers  to  the  charges  as  hav- 
ing been  made  against  him  by  'a  few  cow- 
ardly and  disreputable  conspirators,  .  .  . 
pettifoggers,  and  disgruntled  litigants, 
.  .  .  vile  and  cowardly  slanderers  with- 
out reputable  character  or  standing  in  the 
community  in  which  they  reside.'  Conced- 
ing that  the  record  shows  that  defendant's 
attorney  was  one  of  the  parties  seeking  to 
45  L.R.A.(N.S.) 


have   the  judge  impeached,  the  statement 
in  the  letter  is  general,  no  name  is  men- 
tioned,  and  it  was   evidently  made  under 
j  provocation  and  in  a  spirit  of  anger.     It 
does  not  in  any  way  refer  to  defendant, 
nor  is  there  anything  which  would  lead  to 
the  conclusion  that  any  bias  or  prejudice 
or  feeling  had  been  shown  by  the  judge  to- 
ward the  defendant  personally.    It  further 
appears  that  in  a  previous  trial  of  one  For- 
geus   against   this   same   defendant   in   the 
same   court,    and   before    the    same   judge, 
some  trouble  occurred  between  this  defend- 
ant and  Mr.  Cassin,  an  attorney  of  the  local 
bar,  and  the  judge  made  an  order  imposing 
a  fine  upon  defendant,  and  did  not  fine  Mr. 
Cassin,  while  it  is  claimed  that  Cassin  was 
the  one  particularly   at  fault.     Conceding 
that  the  judge  erred  in  this,  that  fact  of 
itself  does  not  necessarily  show  any  bias 
or  prejudice  on  the  part  of  the  judge.     It 
may  have  been  the  duty  of  the  judge,  in 
order  to  maintain  the   proper   respect   for 
the  court,  to  impose  the  fine,  and  it  may 
also  have  been  his  duty  to  have  imposed  a 
fine   upon   Mr.   Cassin.     If  the  conduct   of 
the  defendant  in  said  matter  was  such  as 
to  call  upon  him  the  imposition  of  a  fine, 
it  would  have  been  the  duty  of  the  judge 
to  impose  such  fine  even  if  defendant  had 
been  his  best  friend.     The  law  knows  no 
friend,  no  foe,  and  no  flinching  from  duty. 
It  is  not  at  all  unusual  for  a  litigant  to 
become  angry   at   the  judge,  and  in   such 
moment  of  anger  to  believe  the  judge   to 
be  partial, — even  to  abuse  him, — when,  in 
fact,  the  judge  is  only  doing  his  duty  with- 
out regard  to  the  question  as  to  the  per- 
sonality of  the  parties.    The  fact  that  the 
trial   judge    was   indebted   to   the    Savings 
Bank  of  Santa  Cruz,  of  which  plaintiff  is 
a  stockholder  and  one  of  the  directors,  is 
not  a  legal  disqualification,  and  as  a  matter 
of  law  we  cannot  say  that  it  shows  bias 
or  prejudice.     We  must  presume  the  trial 
judge  to  be  honest  and  solvent."     In  the 
case  of  People  v.  Findley,  132  Cal.  301,  64 
Pac.  472,   the  defendant   was   on   trial   for 
embezzling  $8,000  of  public   money  in  hia 
hands  as  tax  collector,  etc.    When  the  case 
was   called  for  trial,  he   filed  an  affidavit 
of  prejudice  against  the  judge.    The  supreme 
court  of  that  state,  in  passing  upon  this 
matter,  said:    "Under  subdivision  4  of  §  170 
of     the     Code     of     Civil     Procedure,     in 
order  to  obtain  the  change  of  the  judge  be- 
fore whom  a  criminal  case  is  to  be  tried,  it 
is  not  sufficient   that  the  affidavit  of   the 
defendant  should  state  simply  that  the  de- 
fendant 'believes  that  he  cannot  have  a  fair 
and   impartial   trial'   before   the  judge,   by 
reason  of  his  bias  or  prejudice,  but  it  must 
be  made  to  appear  from   the  facts  stated 
in  the  affidavit  or  affidavits  on  file,  to  the 
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ftatiflfaction  of  a  reasonable  mind,  that  a 
fair  trial  cannot  be  had  before  the  judge 
about  to  try  the  case,  by  reason  of  the  bias 
or  prejudice  of  the  judge." 

In  the  case  of  Vanoe  v.  Field,  89  Ky.  178, 
12  S.  W.  190,  the  supreme  court  of  Ken- 
tucky decided  that,  in  order  to  disqualify 
a  judge  from  presiding  at  a  trial  upon  the 
ground  of  prejudice,  the  ground  of  such  dis- 
qualification must  be  such  as  would  pre- 
vent any  official  of  personal  integrity  from 
presiding  in  the  case,  or  as  would  prevent 
him  affording  a  fair  and  impartial  trial.  In 
the  case  of  State  v.  Blount,  124  La.  206, 
50  So.  13,  that  court  said:  "Defendant  at 
the  same  time  moved  the  trial  judge  to  re- 
cuse himself  on  the  ground  that  he  had 
formed  and  expressed  an  opinion  concern- 
ing the  matter  in  question  adverse  to  the 
defendant.  The  mdtion  set  forth  no  legal 
cause  for  recusation,  and  was  properly 
treated  by  the  trial  judge  as  frivolous. 
Where  a  motion  assigns  no  legal  grounds 
of  recusation,  it  may  be  overruled  without 
reference  to  another  judge.  State  v.  Chant- 
lain,  42  La.  Ann.  718,  7  So.  669.  This  court, 
in  recently  refusing  the  writs  in  State  of 
Louisiana  v.  Avery  Blount,  In  re  Avery 
Blount  Applying  for  Writs  of  Mandamus 
.  and  Prohibition  No.  17,461  (no  written  opin- 
ion filed),  tacitly  approved  the  ruling  in  the 
case  of  State  v.  Chantlain."  In  the  case 
of  Heflin  v.  State,  88  Ga.  151,  30  Am.  St. 
Rep.  147,  14  S.  E.  112,  the  supreme  court 
of  that  state  said:  '^t  does  not  per  se 
disqualify  a  judge  of  the  superior  court  to 
preside  on  the  trial  of  an  indictment  for 
perjury,  that  the  same  judge  presided  at 
the  trial  of  the  case  in  which  the  alleged 
perjury  was  committed,  and  also  of  a  sec- 
ond case  in  which  one  of  the  witnesses 
in  the  first  was  convicted  of  perjury.  Nor 
does  any  disqualification  result  as  matter 
of  law  from  the  judge  having,  by  reason 
of  his  acquaintance  or  supposed  acquain- 
tance with  the  facts  thus  derived,  privately 
and  unofficially,  advised  the  prisoner's 
counsel  to  induce  his  client  to  plead  guilty, 
saying  that  there  was  no  doubt  about  his 
guilt  and  no  earthly  chance  for  him  to  be 
acquitted."  In  the  case  of  Cochran  v.  State, 
113  6a.  736,  39  S.  £.  337,  the  supreme 
court  of  that  state  said:  "A  judge  of  the 
superior  court  is  not  disqualified  from  pre- 
siding at  the  trial  of  an  indictment  merely 
because  previously  thereto  he  held  a  court 
of  inquiry  and  bound  the  prisoner  over." 
In  the  case  of  State  v.  Woods,  124  La.  738, 
50  So.  671,  the  supreme  court  of  that  state 
said:  "The  fact  that  a  jud^e  may  have 
formed  and  expressed  an  opinion  on  the 
merits  of  a  cause  furnished  no  ground  for 
his  recusation.  Such  a  suggestion  is  frivo- 
lous, and  may  be  disregarded  without  the 
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formality  of  a  reference  to  another  judge." 
In  the  case  of  Dailey  v.  State,  —  Tex. 
Crim.  Rep.  — ,  66  S.  W.  821,  the  court  of 
criminal  appeals  of  Texas  said:  "A  judge 
is  not  disqualified  to  preside  at  the  trial  of 
one  indicted  for  keeping  a  disorderly  house, 
by  reason  of  having  attended  a  meeting  of 
judges  of  the  state,  called  for  the  purpose 
of  devising  ways  and  means  for  suppressing 
gaming  and  disorderly  houses,  and  this 
though  accused  was  brought  under  discus- 
sion at  the  meeting."  In  the  case  of  Brown- 
ing V.  Lovett,  139  Ky.  480,  94  S.  W.  661, 
the  court  of  appeals  of  Kentucky  said: 
''Where  the  only  reason  assigned  in  an  affi- 
davit to  disqualify  a  judge  from  trying  an 
election  contest  was  the  fact  that  the  chair- 
man of  the  Republican  county  committee, 
who  was  alleged  to  be  an  active  and  un- 
-scrupulous  adherent  of  the  regular  ticket, 
was  a  brother-in-law  of  the  judge,  and  had 
openly  boasted  of  his  influence  over  him, 
and  that  contestants  believed  he  would  in- 
duce him  to  decide  the  contest  adversely  to 
contestants,  but  it  did  not  appear  that  the 
judge  authorized  or  approved  such  state- 
ments, or  that  he  was  responsible  for  them, 
he  properly  declined  to  vacate  the  bench.'' 
In  the  case  of  McDonald  v.  Wallsend  Coa) 
&  Coke  Co.  136  Ky.  624,  117  S.  W.  349,  the 
court  of  appeals  of  Kentucky  said:  "The 
bias  of  a  judge  does  not  legally  disqualify 
him  from  trying  a  case,  unless  it  c^tuses 
him  to  act  corruptly  or  with  such  oppres- 
sion as  to  be  equivalent  to  corruption,  and 
the  cause  for  the  removal  of  a  judge  must 
be  such  that,  if  he  assumes  to  act  in  spite 
of  it,  it  involves  his  personal  integrity,  or 
makes  it  improper  that  a  man  of  integrity 
should  preside  in  that  matter,  and  the 
mere  fact  that  a  judge  is  unfriendly  to  per- 
sonal injury  suits  does  not  disqualify  him 
from  trying  a  personal  injury  action."  In 
the  case  of  French  v.  Com.  30  Ky.  L.  Rep. 
98,  97  S.  W.  427,  the  court  of  appeals  of 
Kentucky  said:  "One  charged  with  a  crim- 
inal contempt  demanded  that  the  trial  judge 
leave  the  bench,  and  showed  that  accused 
believed  that  the  judge  disliked  him  because 
of  his  failure  to  bring  about  a  reconrilia- 
tion  between  the  judge  and  a  third  person 
which  he  claimed  to  have  attempted  some 
years  previously  at  the  request  of  the  judge, 
but  did  not  relate  any  fact  showing  such 
alleged  dislike  of  the  judge  toward  ac- 
cused, and  mentioned  no  act  of  hostility  on 
his  part.  Held,  that  the  judge  properly 
refused  to  vacate  the  bench  on  the  show- 
ing made." 

We  have  not  been  able  to  find  a  single 
case  in  conflict  with  those  above  quoted, 
where  the  law  requires  that  prejudice  as 
a  matter  of  fact  must  be  shown  in  order 
to  disqualify  a  judge,  and  our  conclusion 
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is  that  8uch  prejudice  does  not  include  the 
opinion  of  the  judge  as  to  the  guilt  or  in- 
nocence of  the  defendant,  but  that  it 
means  that  the  judge  must  be  biased 
against,  or  entertain  ill-will  or  hostility 
toward,  the  defendant,  and  this  must  be 
shown  upon  the  trial  in  mandamus  proceed- 
ings instituted  for  the  purpose  of  disquali- 
fying the  judge.  This  is  an  entire  depar- 
ture from  the  proceedings  for  disqualifying 
a  judge  which  existed  in  this  state  prior 
to  the  passage  of  the  act  of  1909.  Under 
the  law  then  in  force,  the  uncorroborated 
affidavit  of  the  accused  filed  in  a  criminal 
case,  stating  in  general  terms  that,  because 
of  the  bias  and  prejudice  of  the  presiding 
judge,  the  accused  could  not  have  a  fair 
and  impartial  trial  before  him,  of  itself, 
operated  to  disqualify  such  judge.  But  the 
statute  which  then  controlled  such  matters 
was  repealed  by  the  act  of  1909,  and  new 
and  different  proceedings  were  provided  for. 
Upon  the  hearing  of  this  case,  the  wife  of 
the  petitioner  testified  that  she  informed 
one  of  the  attorneys  for  petitioner  of  her 
alleged  conversation  with  respondent  short- 
ly after  said  conversation  occurred.  The 
fact  that  no  motion  for  a  change  of  judge 
was  filed  until  the  16th  day  of  February, 
1911,  more  than  three  months  after  counsel 
for  petitioner  had  notice  of  said  alleged 
conversation,  although  the  November  term 
of  the  district  court  of  Mcdain  county  had 
been  held  in  the  meantime,  is  strongly  per- 
suasive of  the  fact  that  counsel  for  peti- 
tioner either  did  not  believe  the  statements 
of  said  witness,  or  did  not  regard  them  as 
evidence  of  prejudice  on  the  part  of  the 
respondent.  It  was  further  shown  that, 
before  the  motion  for  a  change  of  judge 
was  presented,  petitioner  had  had  sub- 
poenas issued  and  served  for  witnesses  to 
be  present  and  testify  in  his  behalf  at  the 
trial  of  this  case  on  the  20th  day  of  Feb- 
ruary, 1911.  This  indicates  that  the  mo- 
tion for  a  change  of  judge  is  not  now  being 
prosecuted  by  petitioner  in  good  faith,  but 
merely  for  the  purpose  of  delaying  the  trial 
of  this  cause.  Section  5  of  the  act  of  1909 
is  as  follows:  "Any  party  to  any  cause 
pending  in  a  court  of  record  may,  in  term 
time  or  in  vacation,  file  a  written  applica- 
tion with  the  clerk  of  the  court,  setting 
forth  the  grounds  or  facts  upon  which  the 
claim  is  made,  that  the  judge  is  disquali- 
fied, and  request  him  to  so  certify,  after 
reasonable  notice  to  the  other  side,  same 
to  be  presented  to  such  judge,  and  upon  his 
failure  so  to  do  within  three  days  before 
said  cause  is  set  for  trial,  application  may 
be  made  to  the  proper  tribunal  for  manda- 
mus requiring  him  so  to  do."  Under  this 
law,  if  petitioner  and  his  counsel  really 
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were  of  the  opinion  that  respondent  was 
prejudiced  against  petitioner,  it  is  reason- 
able to  believe  that  they  would  have  filed 
the  motion  for  a  change  of  judge  at  the 
earliest  possible  moment  after  they  learned 
of  such  prejudice,  and  thereby  have  avoided 
the  trouble  and  expense  of  summoning 
witnesses  and  the  possible  delay  in  the  trial 
of  the  cause.  The  constitutional  provision 
requiring  that  justice  be  administered  with- 
out prejudice  was  only  meant  to  insure  a 
defendant  a  fair  trial,  and  cannot  be  used 
for  the  purpose  of  delay  and  defeating 
justice.  If  a  defendant  desires  to  avail  him- 
self of  this  constitutional  provision  and  the 
provisions  of  the  act  of  1909,  he  should  ex- 
ercise due  diligence  in  asserting  his  rights 
as  soon  after  he  acquires  knowledge  of  the 
prejudice  of  the  judge  as  he  can  reasonably 
do  so,  and  thereby  savcT  unnecessary  expense 
and  trouble  to  his  witnesses  and  to  the 
state,  and  avoid  interfering  with  the  ad- 
ministration of  justice.  We  desire  to  say 
in  this  connection  that  it  is  highly  improper 
for  any  person  to  approach  privately  a  judge 
and  attempt  to  converse  with  him,  or 
attempt  to  secure  an  opinion  from  him, 
with  reference  to  a  case  pending  before 
such  judge,  and  we  earnestly  request  the 
lawyers  of  this  state  to  instruct  their 
clients  to  this  effect.  No  one  should  at- 
tempt to  discuss  a  case  with  a  judge  be- 
fore whom  it  is  pending,  or  make  remarks 
in  the  presence  of  such  judge  to  influence 
him,  except  in  open  court,  when  both  sides 
have  equal  opportunities  to  be  heard.  The 
members  of  this  court  have  been  greatly 
annoyed  and  embarrassed  by  such  at- 
tempted interviews,  and  by  receiving  let- 
ters from  persons  interested  in  cases  pend- 
ing before  us.  We  do  not  wish  to  be  harsh 
or  unreasonable,  but  to  attempt  to  converse 
with  or  influence  a  judge  with  reference  to 
a  matter  pending  before  him  is  an  act  of 
gross  contempt,  and,  if  parties  interested 
in  cases  before  us  persist  in  resorting  to 
such  practices,  we  may  be  compelled  to 
make  an  example  of  some  of  them;  and 
we  advise  all  trial  judges  in  this  state  to 
pursue  the  same  course.  This  is  necessary 
to  maintain  the  dignity  of  the  courts  and 
to  protect  the  reputation  of  the  judges. 

Upon  the  hearing  of  the  return  to  the 
writ  of  mandamus  in  this  case,  nothing  was 
proven  to  indicate  bias  against,  or  ill-will 
or  hostility  toward,  the  petitioner  upon 
the  part  of  the  respondent.  We  therefore 
find  that  the  allegations  contained  in  the 
motion  to  disqualify  the  judge  are  not  sus- 
tained. The  writ  of  mandamus  is  therefore 
denied. 

Armstrong  and  Doyle,  JJ.,  eoncfur. 
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OEORGE  W.  FERGUSON,  County  Judge. 
<6  Okla.  Crim.  Rep.  377,  115  Pac.  278.) 

RloT  —  definition. 

1.  Where  three  or  more  persons,  without 
Authority  of  law,  combine  together,  and 
by  means  of  threats  to  use  force  or  vio- 
lence, if  accompanied  by  immediate  power 
of  execution,  seek  to  accomplish  any  un- 
lawful purpose,  they  are  guilty  under  the 
law  of  riot. 

Anarchy  ~  Tlolatlon  of  law  —  pari>ort- 
ed  enforcement. 

2.  The  violation  of  law  under  the  guise 
of  attempting  to  enforce  the  law  is  not 
only  illegal,  but  it  is  anarchy. 

Vigilance  committee  ~  legality. 

3.  The  people  have  the  right,  in  a  quiet 
and  peaceable  manner,  to  combine  together 
and  organize  for  the  purpose  of  assisting 
the  officers  in  the  enforcement  of  law,  and 
they  may  also  take  such  steps  as  they  may 
deem  necessary  for  the  purpose  of  carrving 
out  the  objects  of  such  organization,  taking 
care  at  all  times  to  abstain  from  an  illegal 
act  or  conduct. 

-Judge  —  participation  in  pnblic  meet- 
ing. 

4.  Judicial  officers  should  abstain  from 
participating  in  public  meetings  in  which 
4]ue8tions  are  discussed  which  might  after- 
wards come  before  them  for  decision.  A 
judge  should  not  be  a  partisan.  Whenever 
he  becomes  a  partisan,  nis  usefulness  on  the 
bench  is  greatly  impaired,  if  not  entirely 
destroyed. 

Same  —  prcmatnre  opinion. 

5.  A  judge  should  be  careful  not  to  com- 
mit himself  upon  questions  of  fact  or  law 
which  may  come  before  him  for  decision,  un- 

Headnotes  by  Fubican,  P.  J. 


til  the  matter  is  properly  presented  in 
open  court,  and  both  parties  have  had  ample 
opportunity  to  be  heard. 

Same    —   prejudice   —   commission    of 
crime. 

6.  There  is  a  great  and  manifest  differ- 
ence between  being  prejudiced  against  the 
commission  of  a  crime  and  being  prejudiced 
against  a  person  charged  with  the  com- 
mission of  such  crime.  The  fact  that  a 
judge  is  prejudiced  against  the  commission 
of  crime  does  not  disqualify  him  from  pre- 
siding at  a  criminal  trial.  He  is  only  dis- 
qualified when  he  has  personal  bias  or 
prejudice  against  the  defendant  who  is  on 
trial  before  him,  charged  with  the  com- 
mission of  a  crime. 

Witness  ~  impeachment  —  companions. 

7.  While  it  is  improper  to  impeach  a 
witness  by  showing  that  he  has  been  in- 
dicted, arrested,  or  imprisoned  for  crime, 
before  conviction,  yet  his  occupation  and 
companions  are  of  his  own  choosing,  and 
may  therefore  be  shown,  when  they  indicate 
a  want  of  moral  character,  for  the  purpose 
of  impeaching  his  testimony. 

Same  —  bootlegging. 

8.  When  a  witness  has  been  convicted 
of  bootlegging,  or  has  the  general  reputa- 
tion of  ^ing  a  bootlegger,  this  fact  may 
be  shown  for  the  purpose  of  affecting  his 
credibility  as  a  witness. 

Attorney  —  notary  and  advocate. 

9.  It  is  improper  for  a  lawyer  to  act  in 
the  double  capacity  of  notary  to  take  ac- 
knowledgments to  affidavits,  to  be  used  in 
the  trial  of  a  case  in  which  he  is  the  at- 
torney for  one  of  the  parties. 

(May  2,  1911.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  respondent  to  certify  his  dis- 
qualification to  act  as  judge  or  show  cause 
for  his  refusal  to  do  so.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  I.  H.  Ixx>kabangh  for  petitioner. 


Note.  —  Participation  hy  judge  in  movC' 
ment  to  enforce  t^niinal  law  on  par^ 
ticular  subject  as  disqualifying  him 
to  preside  at  trial. 

Generally  as  to  disqualification  of  judge 
by  prior  connection  with  the  case,  see  note 
to  State  ex  rel.  Ambler  v.  Hocker,  26 
L.R.A.  114. 

As  to  belief  in  guilt  or  innocence  of  ac- 
cused as  disqualification  of  judge  in  crim- 
inal case,  see  note  to  Ingles  v.  McMillan, 
ante.  As  to  "participation  of  judge  in 
other  proceedings  against  accused  as  dis- 
qualifying him  to  sit  at  trial,"  see  note  to 
Nowaicowske  v.  Lockridge,  post,  625. 

But  two  cases  have  been  found  on  this 
subject,  and  those,  with  Chawford  v.  Fer- 
guson, seem  to  support  the  general  rule  that 
merely  being  a  member  of  an  organization, 
or  in  attendance  at  a  meeting  having  for 
its  purpose  the  enforcement  of  the  crlm- 
45  L.R.A.(N.S.) 


inal  law  on  a  particular  subject,  does  not 
per  86  disqualify  a  judge  to  sit  at  the  trial 
of  one  charged  with  a  violation  of  that 
law. 

So,  a  judge  is  jiat  disqualified  from  pre- 
siding at  the  trial  of  one  indicted  for 
keeping  a  disorderly  house,  by  attending  a 
meeting  of  ^  judges  called  for  the  purpose 
of  devising'  ways  and  means  of  suppress- 
ing gaming  and  disorderly  houses,  although 
such  person  was  brought  under  discussion 
and  condemnation  at  the  meeting.  Dai  ley 
V.  State,  —  Tex.  Crim.  Rep.  — ,  65  S.  W. 
821. 

Nor  does  the  mere  fact  that  a  judge  was 
a  member  of  an  alleged  vigilance  committee 
which  exiled  accused  on  grounds  uncon- 
nected with  the  present  charge,  disqualify 
him  to  sit  at  the  trial  of  such  person.  Peo- 
ple V.  Mahoney,  18  Cal.  181. 

W.  W.  A 


520 


OKLAHOMA  CRIMINAL  COURT  OF  APPEALS. 


May^ 


Messrs.  A.  L.  Emery  and  J.  P.  Wlsh- 

ard  for  respondent. 

Fnrman,  P.  J.,  deliyered  the  opinion  of 
the  court: 

J.  P.  Crawford,  the  petitioner,  being  pros- 
ecuted by  information  in  the  county  court 
of  Blaine  county,  Oklahoma,  charged  with 
the  offense  of  violating  the  prohibitory  li- 
quor law  of  the  state  of  Oklahoma,  on  the 
14th  day  of  April,  1911,  made  application 
for  a  change  of  judge,  upon  the  ground 
that  George  W.  Ferguson,  the  judge  of  the 
county  court  of  Blaine  county,  and  the  re- 
spondent herein,  was  so  prejudiced  against 
petitioner  that  petitioner  could  not  secure 
a  fair  and  impartial  trial  on  said  charge 
before  respondent;  and  alleging,  further, 
that  about  the  middle  of  March,  1911,  re- 
spondent participated  in  the  action  of  an 
organized  mob,  consisting  of  more  than 
one  hundred  persons,  which  mob  visited  a 
number  of  people  in  the  town  of  Watonga 
who  were  supposed  to  be  violators  of  the 
prohibitory  liquor  law  of  the  state,  and 
commanded  such  persons  to  quit  their  busi- 
ness and  leave  the  town,  and  threatened 
said  parties  with  violence  in  case  the  com- 
mands of  said  organized  mob  were  not 
complied  with;  and  that  respondent  was 
a  leader  and  one  of  the  spokesmen  of  said 
mob.  This  application  was  duly  sworn  to 
by  petitioner.  This  application  being  pre- 
sented to  respondent,  he  declined  to  certify 
his  disqualification  from  presiding  at  the 
trial  of  said  cause.  Therefore,  on  the  16th 
day  of  April,  petitioner  applied  to  this  court 
for  an  alternative  writ  of  mandamus,  re- 
quiring respondent  either  to  certify  his 
disqualification  to  act  as  said  judge,  or 
show  cause  for  his  refusing  to  do  so.  The 
original  application  for  a  change  of  judge 
as  presented  to  respondent  was  attached 
to  and  made  a  part  of  the  petition  for  a 
writ  of  mandamus  filed  in  this  court.  This 
matter  came  on  to  be  heard  on  the  24th 
day  of  April,  1911.  Upon  a  hearing  of  this 
case,  respondent  denied  the  allegations  con- 
tained in  the  petition  for  mandamus.  The 
petitioner  filed  a  number  of  affidavits  sus- 
taining the  allegations  contained  in  his  pe- 
tition. 

It  is  a  significant  fact  that  twenty-three 
of  these  affidavits  were  acknowledged  before 
the  attorney  for  the  petitioner.  As  this 
matter  has  not  been  passed  upon  by  this 
court  before,  we  will  not  do  more  now 
than  day  that  the  authorities  all  denounce 
this  practice.  If  it  is  permitted,  the  door 
is  opened  to  all  kinds  of  impositions  and 
frauds.  Such  conduct  must  not  be  repeated. 
In  the  future  such  affidavits  will  not  be 
received  or  considered,  except  as  the  basis 
45  L.R.A.(N.S.) 


of  proceedings  against  the  offending  attor-- 
ney. 

If  the  facts  stated  in  the  petition  for 
mandamus  had  been  proved  to  be  true  be- 
yond all  question,  petitioner  would  be  en- 
titled to  a  change  of  judge.  The  conduct 
therein  set  forth  and  described  would  not. 
only  be  illegal,  but  it  would  amount  to  a 
riot.  Section  2497  of  Snyder's  Comp.  Laws- 
of  Okla.  1909,  is  as  follows:  "Any  use 
of  force  or  violence,  or  any  threat  to  use 
force  or  violence  if  accompanied  by  imme- 
diate power  of  execution,  by  three  or  more 
persons  acting  together  and  without  au- 
thority of  law,  is  riot." 

It  matters  not  how  good  their  in- 
tentions may  be,  if  three  or  more  persons,, 
without  authority  of  law,  combine  to- 
gether, and  by  threats  to  use  force  or 
violence,  if  .accompanied  by  immediate 
power  of  execution,  seek  to  accomplish  any 
unlawful  purpose,  they  are  guilty  under 
the  law  of  riot,  and  liable  to  be  imprisoned 
in  the  state  penitentiary  for  any  period 
not  less  than  three  years. 

A  violation  of  law,  when  committed  even 
for  the  purpose  of  enforcing  the  law,  is 
not  only  illegal,  but  it  is  anarchy  itself. 
Therefore,  if  it  were  proven  to  this  court 
that  the  statements  in  the  petition  for  man- 
damus were  true,  it  would  be  the  duty  of 
this  court  to  issue  the  writ  prayed  for,  it 
matters  not  what  the  intention  of  the  par- 
ties who  committed  the  acts  may  have  been, 
even  though  such  mandamus  might  involve 
every  man  in  Blaine  county.  When  a  viola- 
tion of  law  has  been  proven,  this  court  can- 
not,  Pontius  Pilate  like,  place  its  fingers  up- 
on the  public  pulse  and  sustain  such  viola- 
tion of  law,  even  though  it  be  demanded  by 
the  entire  people  of  a  county.  Therefore  we 
have  no  hesitancy  in  saying  that  the  show- 
ing made  by  the  petitioner,  if  not  disproven, 
would  clearly  entitle  him  to  a  change  of 
judge.  Petitioner  filed  a  great  many  affida- 
vits sustaining  his  petition.  Upon  the  hear- 
ing of  this  matter,  six  reputable  citizens 
of  Blaine  county  were  placed  upon  the  wit- 
ness stand,  and  they  denied  every  material 
allegation  tending  to  establish  prejudice  on 
the  part  of  respondent  contained  in  the 
petition  for  mandamus. 

In  the  case  of  Slater  v.  United  States,  1 
Okla.  Crim.  Rep.  275,  98  Pac.  110,  this 
court  held  that  it  was  improper,  for  the 
purpose  of  impeaching  a  witness,  to  ask 
him  on  cross-examination  if  he  had  ever 
been  indicted,  arrested,  or  imprisoned  for 
crime  before  conviction,  but  this  court  also 
held,  in  the  same  case,  that  it  is  always 
admissible  to  inquire  into  the  antecedents 
of  a  witness,  by  showing  his  occupation, 
social  connections,  manner  of  living,  and 
such    matters,   for   the   purpose   of   affect- 
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ing  his  credibility.  The  reason  for  this 
distinction  is  that  the  indictment,  arrest, 
and  imprisonment  of  a  witness  are  involun- 
tary on  the  part  of  the  witness,  and  result 
from  accusations  which  are  often  prompted 
by  malice,  and  that  they  are  not  conclusive 
as  to  the  guilt  of  the  witness  of  the  offense 
charged  against  htm,  but  that  the  occupa- 
tion, companions,  and  associates  of  a  wit- 
ness are  of  his  own  choosing,  and  indicate 
his  real  character.  To  prevent  any  mis- 
conception upon  this  question,  the  case  of 
Slater  t.  United  States,  above  quoted, 
should  be  carefully  examined.  We  have 
never  modified,  and  do  not  expect  to  modi- 
fy, any  statement  contained  in  that  opin- 
ion. 

Upon  the  hearing  of  this  matter,  the 
court  invited  information  as  to  the  wit- 
nesses who  had  made  affidavits  in  sup- 
port of  the  petition  for  mandamus.  The 
effect  of  their  affidavits  was  to  charge  re- 
spondent with  having  assisted  in  the  or- 
ganization of  a  mob,  and  with  being  one 
of  the  leaders  in  a  riot.  If  these  accusa- 
tions were  true,  respondent  should  not  pre- 
side at  the  trial  of  this  cause,  but  should 
be  removed  from  office  and  confined  in  the 
penitentiary  as  a  common  felon.  It  was 
therefore  important  for  this  court  to  know 
who  these  men  were  who  had  made  these 
serious  charges  against  a  judicial  officer 
of  the  state  of  Oklahoma.  Counsel  for 
petitioner  did  not  give  us  any  information 
upon  this  subject.  But  this  matter  was 
gone  into  by  counsel  for  respondent,  and 
it  was  shown  that  these  men  were  pro- 
fessional bootleggers,  or  the  companions  and 
associates  of  bootleggers.  When  the  hear- 
ing was  through,  the  court  desiring  to  be 
fair  and  just  to  all  parties  and  to  condemn 
no  man  without  affording  him  an  oppor- 
tunity to  be  heard,  offered  to  allow  either 
party  to  file  additional  affidavits,  if  they 
desired.  If  the  state's  testimonv  as  to 
the  character  of  petitioner's  witnesses  was 
not  true,  the  attorney  for  petitioner  should 
have  availed  himself  of  this  opportunity 
to  sustain  the  character  of  his  witnesses, 
but  he  replied  that  he  did  not  desire  to 
file  additional  affidavits. 

In  the  case  of  Hendrix  v.  State,  4  Okla. 
Crim.  Rep.  612,  113  Pac.  244,  this  court 
said:  "The  illegal  sale  of  intoxicating  li- 
quor, wrongfully  and  deliberately  commit- 
ted, is  an  immoral,  degrading,  and  degraded 
act,  and  is  committed  only  by  the  lawless 
and  unreliable  classes  of  our  population.  It 
is  a  matter  of  common  notoriety  that  in 
nine  eases  out  of  ten  the  'bootlegger'  will 
not  only  not  hesitate  to  commit  perjury 
in  his  own  behalf,  but  also  he  expects  every 
man  to  whom  he  vends  his  stuff  to  commit 
perjury  for  him,  should  the  occasion  arise. 
115  L.R.A.(NJ9.) 


The  unlawful  sale  of  intoxicating  liquor  in- 
volves moral  turpitude,  and  shows  a  want 
of  moral  character." 

Counsel  must  take  notice  of  the  published 
decisions  of  this  court,  and  are  charge- 
able with  such  knowledge.  With  the  Hen- 
drix Case  before  him,  counsel  for  petitioner 
knew  that  a  failure  to  sustain  the  char- 
acter of  his  witnesses  was  a  practical  aban- 
donment of  his  case.  We  are  therefore 
forced  to  accept  the  testimony  of  respondent 
upon  this  question.  An  opportunity  was 
friven  counsel  for  petitioner  to  file  further 
affidavits.  He  declined  to  do  so.  We  are 
therefore  compelled  to  believe  that  he  could 
not  rebut  the  testimony  of  respondent  upon 
this  question.  In  addition  to  this,  respond- 
ent filed  a  great  many  affidavits  from  citi- 
zens of  Blaine  county,  denying  in  toto 
the  charges  made  by  petitioner.  A  number 
of  persons  who  were  on  the  witness  stand 
and  who  filed  affidavits  in  behalf  of  respond- 
ent are  personally  known  to  the  members 
of  this  court  as  being  among  the  most  rep- 
utable citizens,  not  only  of  Blaine  county, 
but  also  of  the  state  of  Oklahoma. 

For  the  purpose  of  this  decision,  it  is 
only  necessary  to  copy  in  full  the  affidavit 
of  Ex-Governor  Ferguson,  who  justly  en- 
joys the  confidence  and  respect  of  all  who 
know  him,  and  whom  we  believe  to  be  in- 
capable of  intentionally  misstating  any 
matter  of  fact.    His  affidavit  is  as  follows: 

State  of  Oklahoma,      ) 

Blaine  County,         3 

I.  T.  B.  Ferguson,  being  first  duly  sworn, 
say,  that  I  am  a  resident  of  the  town  of 
Watonga,  Blaine  county,  state  of  Oklahoma, 
and  have,  been  most  of  the  time  since  said 
town  was  opened  for  settlement;  that  I  am 
especially  familiar  with  conditions  which 
existed  in  said  town  during  the  fall  of 
1910  and  the  spring  of  1911;  that  during 
the  fall  of  1910  it  was  an  open  and  noto- 
rious fact  that  there  were  from  four  to 
five  places  in  said  town  where  intoxicating 
liquors  could  be  obtained  in  various  quan- 
tities; that  said  parties  who  seemed  to 
control  these  different  places  where  intoxi- 
cating liquors  were  disposed  of  were,  to  the 
best  of  my  belief,  either  protected,  or  at 
least  overlooked,  by  the  officers;  that  the 
community  of  Watonga  and  the  law-abid- 
ing people  of  said  community  were  incensed 
against  such  open  and  notorious  violations; 
that  the  incoming  officers  who  were  elected 
at  the  election  in  November,  1910,  had 
promised  that  they  would,  if  elected,  see 
that  these  violations  were  taken  care  of; 
that  several  arrests  followed,  after  the  tak- 
ing of  office  by  these  officers,  but  the  boot- 
leggers and  their  friends  seemed  to  have 
an  ostensible  showing  of  infiuence  against 
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the  arrest  and  prosecution  of  what  is  com- 
monly termed  bootleggers,  and  which  is  a 
misdeameanor  charge  (they  would  often, 
when  attempted  to  be  arrested,  try  to 
«vade  the  officers,  and  did  in  various  in- 
stances) ;  that  on  the  afternoon  of  the 
14th  day  of  March,  a.  d.  1911,  S.  E.  South- 
erland,  sheriff  of  said  county,  having  in  his 
possession  a  warrant  for  a  misdeameanor 
charge,  attempted  to  arrest  one  Joe  Steils, 
for  the  violation  of  the  prohibitory  law; 
that  the  said  Joe  Steils  was  in  a  buggy 
in  company  with  one  Charlie  Hawkins,  at 
said  time;  that  they  attempted  to  and  did 
run  from  said  officer,  driving  said  horse 
that  was  thereto  hitched,  at  a  dangerous 
and  reckless  speed,  through  the  business 
streets  of  said  town,  in  making  their  flight 
from  said  officer;  that  on  one  particular 
crossing  of  said  town  they  ran  into  a 
pedestrian  crossing  said  street  and  seriously 
injured  her,  in  the  presence  of  a  large 
number  of  people,  who  immediately  gathered 
and  helped  the  officer  arrest  said  defendant. 

That  it  was  suggested  at  said  time,  by 
some  person  to  this  affiant  at  this  time  un- 
known, that  they  give  their  moral  support 
to  the  officers  in  the  -enforcement  of  the 
law,  and  that  they  organize  some  sort  of 
society  showing  that  their  moral  support 
was  in  favor  of  the  enforcement  of  the  law^s, 
duly  enacted;  that,  pursuant  to  said  sug- 
gestion, a  meeting  was  called  at  the  court- 
house in  the  said  town  of  Watonga;  that 
ji  large  number  of  inhabitants  of  said  town 
congregated  at  said  meeting,  and,  after 
■appointing  a  committee  on  constitution  and 
by-laws,  different  members  suggested  that  a 
notice  of  some  kind  be  given  to  the  various 
persons  who  were  knowingly  violating  the 
laws  of  the  state;  that  it  was  the  sense  of 
the  said  meeting  that  they  go  as  a  body 
to  these  different  places,  heretofore  sug- 
gested, and  give  them  notice  that  the  law 
would  be  enforced,  and  that  their  moral 
-support  was  behind  the  officers;  that  said 
arrangements  were  made  and  Q.  W.  Craven 
was  named  as  spokesman;  that  George  W. 
Ferguson  had  been  in  said  meeting,  and 
when  the  meeting  adjourned  to  wait  upon 
these  different  people  the  said  George  W. 
Ferguson  told  this  affiant  that  they  must 
be  careful  and  see  that  no  harsh  or  violent 
acts  or  language  should  be  used  or  tolerated 
by  said  members  in  any  way. 

That  affiant  knows  of  his  own  knowl- 
edge that  the  said  George  W.  Ferguson 
did  not  make  a  speech  at  said  meeting, 
or  at  any  other  time,  to  his  knowledge, 
warning  any  person  under  suspicion;  that 
all  he  said  in  substance  was  that  the  laws 
should  be  upheld;  that  I  was  present  at 
the  speech  he  made  in  said  meeting,  and 
that  he  did  not  say  that  a  Jury  would  be 
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got  that  would  stick  all  persons  charged 
with  the  violation  of  the  law;  that  at  no 
time  have  I  seen  the  said  Grcorge  W.  Fer- 
guson do  or  say  anything  that  tended  to 
show  bias  or  prejudice  for  or  against  any 
persons  accused  of  crime  that  was  brought 
to  this  c<furt. 

That,  being  a  publisher  of  the  Watonga 
Republican,  I  have  on  numerous  occasions 
visited  and  been  present  when  the  court, 
presided  over  by  the  said  George  W.  Fergu- 
son, was  in  session,  and  that  at  all  times 
he  seemed  to  conduct  said  court  in  a  fair 
and  impartial  manner. 

That  at  no  time  when  said  citizens  so 
congregated  together,  and  at  a  meeting 
which  was  called  a  "Law  and  Order"  meet- 
ing, and  at  which  law  and  order  meeting 
said  visitation  was  made,  did  the  said 
Greorge  W.  Ferguson  say  anything,  to  my 
knowledge,  nor  was  anything  said  by  the 
spokesman,  to  tend  to  terrorize  or  intimi- 
date any  person  called  upon;  that  they 
were  simply  asked  to  desist  from  further 
violation  of  the  law,  and  told  that  if  they 
did  not  do  so  law  and  order  would  be  en- 
forced. 

That  there  were  no  unlawful  acts  by 
said  citizens;  that  they  were  men  of  re- 
spectability and  law-abiding  citizens  of  the 
said  town  of  Watonga;  that  no  place  or 
person  were  mentioned,  other  than  those 
that  were  visited,  nor  any  threats  made, 
other  than  were  executed,  and  that  the 
whole  idea  and  object  of  said  meeting  and 
the  warning  of  people  to  desist  from  the 
violation  of  law  was  for  the  purpose  of 
showing  violators  of  the  law  that  the  good 
citizenship  of  Watonga  stood  for  law  en- 
forcement and  the  upholding  of  the  officers 
in  the  discharge  of  their  duties. 

T.  B.  Ferguson. 

Subscribed  and  sworn  to  before  me  this 

day  of  April,  a.  d.  1911. 

W.  C.  Burt, 

[Seal.]  Clerk  County  Court. 

This  affidavit  is  in  harmony  with  the  oral 
evidence  offered  on  the  trial  of  this  cause, 
and  is  a  fair  sample  of  the  other  affidavits 
filed  by  respondent.  In  fact  some  of  these 
affidavits  go  more  into  details  and  state 
the  conditions  existing  in  Blaine  county 
more  strongly  than  they  are  stated  by 
Governor  Ferguson.  At  first  it  was  feared 
that  the  woman  who  was  run  over,  as  de- 
scribed by  Governor  Ferguson,  was  fatally 
injured.  We  desire  to  commend  the  people 
of  Blaine  county  for  their  self-control  and 
regard  for  law  and  order,  as  is  indicated 
by  the  fact  that  they  did  not  execute  sum- 
mary vengeance  at  the  time  upon  the  man 
'  who  drove  his  horse  and  buggy  over  thia 
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unoffending  woman  on  the  streets  of  Wa- 
tonga. 

We  think  that  under  the  conditions 
proven  to  exist  in  Blaine  county,  and  de- 
scribed in  the  affidavit  of  Governor  Fergu- 
son, that  the  people  of  Blaine  county  not 
only  had  the  right  to  organize  in  a  lawful 
manner  for  the  purpose  of  assisting  the 
officers  to  enforce  the  law,  but  that  it 
was  their  duty  to  do  so.  No  reputable  wit- 
ness testified  to  any  disorderly  act  commit- 
ted by  the  people  at  this  meeting.  It 
was  proven  upon  the  trial  of  this  cause 
that  no  threats  of  violence  or  profane  lan- 
guage was  used,  and  that  no  arms  were 
carried  by  those  who  notified  parties  who 
were  under  suspicion  that  they  must  cease 
violating  the  law  if  they  desired  to  remain 
in  Blaine  county,  and  that  the  good  peo- 
ple of  the  county  were  going  to  support  the 
officers  of  the  law  in  an  honest  effort  to 
enforce  the  law.  We  desire  in  this  con- 
nection to  say  that  all  organizations  hav- 
ing for  their  purpose  the  enforcement  of 
law  should  exercise  the  greatest  care  to 
aee  that  they  themselves  do  not  violate  the 
law.  The  history  of  the  western  states 
shows  that  in  many  instances  such  organi- 
zations have  gone  entirely  to  far,  and  have 
resulted  in  great  disorder  and  bloodshed. 
We  believe  that  the  laws  of  Oklahoma,  if 
properly  enforced,  afford  ample  means  for 
punishing  the  guilty  and  thereby  protect- 
ing society.  We  also  believe  that  these 
laws  can  and  will  be  properly  enforced, 
when  the  people  give  the  officers  their  moral 
support.  We  can  see  no  lawful  reason  or 
excuse  why  any  body  of  men  should  attempt 
to  take  the  enforcement  of  the  law  into 
their  hands.  Neither  is  there  any  reason 
why  the  people  should  not  organize  to  assist 
the  officers  in  enforcing  the  laws. 

One  of  the  most  useful  organizations  in 
the  state  is  the  Anti-Horse-Thief  Associa- 
tion. The  people  have  just  as  much  right 
to  organize  to  assist  the  officers  to  en- 
force the  law  against  the  bootlegger,  as 
they  have  to  organize  to  assist  the  ofTieers 
to  enforce  the  law  against  the  horse  thief. 
Of  the  two,  the  horse  thief  is  the  least 
dangorous  to  the  lives  and  character  of 
the  people,  and  the  peace  and  good  order 
of  society.  Who  would  say  that,  because 
a  juror  or  judge  may  belong  to  or  be  in 
sympathy  with  the  Anti-Horse-Thief  As- 
sociation, he  would  thereby  be  disqualified 
from  taking  part  in  the  trial  of  a  defend- 
ant charged  with  theft?  The  writer  of  this 
opinion  was  for  years  attorney  for  the 
Anti-Horse-Thief  Association.  He  confesses 
to  a  strong  prejudice  against  horse  steal- 
ing, but  he  has  no  prejudice  against 
any  individual,  simply  because  he  may  be 
charged  with  this  offense,  until  such  per- 
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son  has  been  proven  to  be  guilty  by  compe- 
tent evidence,  beyond  a  reaaonable  doubt. 
On  account  of  the  infamous  character  of 
the  crime,  he  would  require  conclusive  proof 
of  the  guilt  of  a  defendant  before  believing 
him  to  be  guilty. 

We  also  desire  to  say  that  it  is  best  for 
judicial  officers  not  to  participate  in  pub- 
lic meetings  in  which  questions  are  dis- 
cussed which  may  afterwards  come  before 
them  for  decision.  Their  conduct  in  the 
court  room  during  the  trial  of  a  case  should 
let  the  public  know  their  views  with  refer- 
ence to  the  enforcement  of  law,  and  it  is 
far  better  that  they  should  abstain  from 
giving  public  oral  expression  to  their  views. 
A  judge  should  never  be  a  partisan^  When- 
ever be  becomes  a  partisan,  his  useful- 
ness on  the  bench  is  greatly  impaired,  if 
not  entirely  destroyed.  He  should  never 
commit  himself  upon  any  question,  either 
of  fact  or  law,  which  is  liable  to  come  be- 
fore him,  until  the  matter  is  properly  pre- 
sented in  open  court,  and  both  parties  have 
had  equal  and  ample  opportunity  to  be 
heard. 

We  are  therefore  of  the  opinion  that  it 
would  have  been  better  if  respondent  had 
not  participated  in  the  public  meeting 
which  took  place  in  Blaine  county,  Okla- 
homa, and  had  not  accompanied  those  who 
felt  it  to  be  their  duty  to  warn  persons  who 
were  under  suspicion  of  having  violated  the 
law  that  if  they  desired  to  remain  in  Blaine 
county  they  must  cease  violating  the  law, 
and  that  the  people  were  going  to  assist 
the  officers  in  enforcing  the  law.  But  all 
the  evidence  for  the  respondent  shows  that 
no  threats  of  violence  were  made  by  thoae 
who  gave  this  warning,  and  that  their  con- 
duct was  quiet  and  orderly,  and  that  their 
only  purpose  was  to  give  warning  to  par- 
ties who  were  under  suspicion.  We  cannot 
therefore,  hold  that  their  conduct  was  il- 
legal, and,  although  we  believe  that  it 
would  have  been  better  if  respondent  had 
not  gone  with  these  parties,  we  cannot  say 
that  his  presence  indicated  such  a  personal 
bias  against  the  parties  warned  as  would 
justify  this  court  in  holding  that  he  was 
incompetent,  on  the  ground  of  prejudice, 
from  presiding  at  the  trial  of  any  person 
so  warned.  If  the  contention  of  counsel 
for  petitioner  is  correct,  no  judge  or  jury 
should  try  a  defendant  who  is  charged  with 
a  crime  who  are  themselves  opposed  to 
the  commission  of  such  crime;  or,  in  other 
words,  the  idea  of  petitioner  seems  to  be 
that  the  punishment  of  criminals  should 
be  intrusted  to  those  who  sympathize  with 
criminals. 

There  is  a  great  and  manifest  difference 
between  prejudice  against  a  crime  and  be- 
ing prejudiced  against  a  person  who  may 
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be  charged  with  the  commission  of  such 
crime.  Every  good  citizen  is  prejudiced 
against  the  commission  of  crime.  If  being 
prejudiced  against  the  commission  of  crime 
is  a  disqualification,  then  the  members  of 
this  court  are  disqualified  to  decide  any 
case  pending  before  them;  for  we  have, 
time  and  again,  in  bur  opinions  given  notice 
and  "fair  warning"  to  lawless  characters 
that  they  should  leave  the  state,  or  obey 
the  laws,  if  they  desired  to  remain  at  lib- 
erty, and  that  it  was  our  purpose  to  do 
all  in  our  power  to  suppress  crime  in  Okla- 
homa. Our  views  upon  this  matter,  were 
clearly  expressed  in  the  case  of  Remer  v. 
State,  3  Okla.  Crim.  Rep.  709,  109  Pac. 
249.  Judge  Richardson,  then  a  member 
of  this  court,  who  has  no  -superior  as  an 
able,  just,  fearless,  and  learned  judge, 
speaking  for  the  court,  there  said: 

"It  alleged  prejudice  on  the  part  of  the 
jurors,  not  against  the  plaintiff  in  error, 
but  only  against  the  offense.  We  presume 
that  if  a  defendant  was  charged  with  mur- 
der, then  by  the  same  token  he  would  be 
entitled  to  a  trial  by  a  jury  composed  of 
men  entirely  indifferent  as  to  whether  mur- 
der be  committed  in  their  county  or  not; 
men  who  entertain  no  prejudice  what- 
ever against  the  crime  of  murder.  It 
is  generally  thought  that  a  juror  should 
be  a  man,  not  only  law-abiding  him- 
self, but  imbued  with  a  desire  to  see 
the  laws  in  their  entirety  honestly  and 
righteously  enforced  against  all  offend- 
ers; that  the  enforcement  of  the  law 
is  contemplated  and  intended,  and  that  it 
will  be  enforced  better  by  those  in  sym- 
pathy with  it,  and  who  recognize  the  neces- 
sity and  justice  of  it,  than  by  that  class 
of  persons  who  are  indifferent,  or  who 
desire  to  violate  it  or  thwart  its  adminis- 
tration. We  had  always  heard  that  good 
citizens  are  prejudiced  against  any  'class 
of  violations  of  law;'  that  good  citizenship 
implies  a  respect  for  and  an  obedience  to 
all  laws,  BO  long  as  they  are  laws,  and  a 
willingness  and  desire  to  see  them  effective- 
ly administered,  and  we  are  told  here  for 
the  first  time  that  a  defendant  has  a 
vested  and  inalienable  right  to  be  tried  by 
a  jury  who  possesses  no  regard  for  the 
particular  law  alleged  to  have  been  vio- 
lated, selected  by  commissioners  on  friend- 
ly terms  with  the  particular  offense  charged. 
This  may  be  so;  but  we  have  been  cited 
to  no  authority  therefor.  We  conjectured 
that  plaintiff  in  error  was  claiming  a  con- 
stitutional right  to  a  trial  by  a  jury  of 
his  peers;  but  upon  an  examination  of  the 
Constitution  we  find  no  such  provision 
therein;  the  Constitution  guaranteeing  to 
him  only  a  'trial  by  an  impartial  jury  of 
the  county.'  And  while  we  have  not  looked 
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further  for  authority,  yet  we  are  reasonably 
certain  that  we  could  have  found  none  if 
we  had  looked,  and  more  certain  that  we 
should  not  follow  it  if  we  found  it." 

If  the  views  contended  for  by  counsel  for 
petitioner  are  correct,  every  man  charged 
with  crime  should  be  tried  by  a  judge  and 
jury  who  are  absolutely  indifferent  to  the 
commission  of  crime.  To  this  doctrine 
we  cannot  assent.  If  we  were  to  sustain^ 
the  petition  for  mandamus  upon  the  testi- 
mony offered,  in  view  of  the  uncontradicted 
testimony  in  this  record  as  to  the  character 
of  persons  who  have  made  affidavits  in  be- 
half of  the  petitioner,  it  would  be  equiva- 
lent to  placing  every  judicial  officer  in  the 
state  at  the  mercy  of  criminals  and  their 
associates.  This  we  cannot  do.  We  are 
determined  that  justice  shall  be  done,  that 
fairness  shall  prevail,  that  truth  shall  be 
vindicated,  and  that  the  majesty  and  digni- 
ty of  the  law  shall  be  upheld  as  nearly  as- 
possible,  in  every  case  submitted  to  us  for 
decision,  let  it  shake  or  displease  whom- 
soever it  may.  This  is  the  high  standard 
which  we  are  doing  all  in  our  power  to- 
establish,  by  which  all  criminal  cases  must 
be  tried  in  Oklahoma.  We  fully  indorse 
the  statement  made  by  Hooker  when  he 
said:  "Of  law  no  less  can  be  acknowl- 
edged than  that  it  has  its  seat  in  the  bosom 
of  Qod;  its  voice  is  the  harmony  of  the 
universe ;  all  things  in  Heaven  and  on  earth 
do  it  reverence;  the  weakest  feeling  ita 
protecting  care,  the  mightiest  not  being  ex- 
empt from  its  power."  This  being  our 
ideal,  we  are  trying  to  place  the  practice 
of  criminal  law  in  Oklahoma  upon  a  digni- 
fied and  honorable  basis.  There  is  no  good 
reason  why  it  should  not  be  as  reputable 
as  the  trial  of  civil  cases,  and  we  are  de- 
termined that  in  Oklahoma  it  shall  be.  The 
standard  of  professional  honor  must  be 
as  high  in  Oklahoma  as  it  is  in  any  other 
state  of  the  Union.  We  will  not  be  satis- 
fied with  or  tolerate  anything  less. 

In  every  volume  of  our  published  reporta 
we  have  announced  that  lawyers  should 
try  their  cases  upon  their  actual  merits^ 
and  should  act  with  perfect  fairness  toward 
the  courts  and  opposing  counsel.  We  now 
go  further  and  give  "fair  warning"  that^ 
if  there  are  any  members  of  the  profes- 
sion in  Oklahoma  who  are  not  disposed  to- 
heed  this  friendly  admonition,  they  will 
consult  their  own  interest  by  removing 
from  the  state,  if  they  desire  to  escape 
disbarment  proceedings  and  keep  out  of 
the  penitentiary.  No  lawyer  has  any  right. 
to  make  a  criminal  out  of  himself  in  order 
that  he  may  succeed  in  the  trial  of  any 
case.  No  lawyer  will  be  permitted  to  en- 
joy any  benefits  arising  from  illegal  or  un- 
'  fair  conduct  on  hi9  part,  if  we  can  possible 
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prevent  it.  We  earnestly  request  all  trial 
judges  in  the  state  to  rigidly  pursue  the 
same  course,  it  matters  not  who  the  at- 
torneys may  be,  The  trial  judges  cannot 
do  the  state  and  the  profession  a  greater 
service  than  by  aiding  this  court  in  putting 
a  stop  to  unprofessional  conduct  upon  the 
part  of  attorneys,  and  by  assisting  this 
<!Ourt  in  ridding  the  state  of  such  char- 
acters. This  must  be  done  before  justice 
in  its  purity  can  be  administered.  Some 
lawyers  act  as  though  they  thought  that 
because  Oklahoma  is  a  new  state  they  can 
<lo  as  they  please,  and  that  any  kind  of 
<ionduct  will  be  tolerated.  In  this  they  are 
greatly  mistaken,  as  some  of  them  will 
discover  to  their  sorrow,  if  they  do  not 
beed  our  admonition.  Lawyers  should  be 
held  more  strictly  accountable  for  their 
<'onduct  than  any  other  class  of  people,  for 
two  reasons:  First,  their  opportunities  for 
wrongdoing  are  greater;  second,  th^  are 
the  sworn  officers  of  the  courts,  and  are 
therefore  under  double  obligation  to  act 
honorably  with  the  courts  and  with  all 
men.  A  tricky  and  dishonest  lawyer  is  a 
most  dangerous  member  of  society,  and  he 
brings  the  profession  of  law  into  disrepute. 
Law  is  an  honorable  profession,  and  the 
most  of  the  lawyers  are  honorable  men, 
and  it  is  the  duty  of  the  courts  to  protect 
society  and  the  profession  itself  against  un- 
worthy men. 

It  is  a  waste  of  time  and  a  useless  ex- 
penditure of  money  for  counsel  to  attempt 
to  get  this  court  to  disqualify  a  judge  upon 
«uch  testimony  as  was  produced  upon  this 
trial.  We  want  every  judge  in  Oklahoma 
to  know  that  he  can  rely  upon  the  support 
of  this  court  so  long  as  he  acts  fairly  and 
within  the  duties  and  powers  of  his  office. 
The  writ  of  mandamus  is  therefore  denied. 

A  number  of  other  cases  are  before  us, 
based  upon  the  same  facts  and  affidavits 
used  in  this  case.  It  is  not  necessary  to 
write  an  opinion  in  each  case,  and  the  same 
order  will  be  entered  in  all  of  these  cases. 

Armstrong  and  Doyle,  JJ.,  concur. 
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ROSS  F.  LOCKRIDGE,  County  Judge. 
^6  Okla.  Crim.  Rep.  218,   118  Pac.   162.) 

•Judge  —  dl  squat  iflcatlon  —  opinion. 

1.  The    constitutional    provision    which 
^arantees   to  every  person  charged  with 

Headnotes  by  Fubican,  P.  J. 
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crime  a  trial  without  "prejudice,"  in  so 
far  as  it  relates  to  the  judge  who  presides  at 
the  trial,  does  not  include  the  opinion  of 
the  judge  as  to  the  guilt  or  innocence  of 
the  defendant;  but,  in  order  to  disqualify 
a  judge,  it  must  be  shown  that  he  is  biased 
against,  or  entertains  ill-will  or  hostility 
toward,  the  defendant,  of  such  a  character 
as  might  prevent  him  from  giving  the  de- 
fendant a  fair  trial;  and  this  must  be  shown 
as  a  matter  of  fact,  and  not  as  a  matter  of 
opinion  of  the  defendant  or  any  other  per- 
son. A  judge  does  not  try  the  facts  of  a 
case.  He  simply  passes  upon  the  questions 
of  law  presented. 

Same  —  witness  —  effect. 

2.  The  mere  fact  that  a  judge  may  be  a 
witness  in  a  case,  or  that  he  has  conducted 
a  preliminary  examination  -which  resulted 
in  the  prosecution  of  a  defendant,  in  the 
absence  of  any  showing  of  personal  bias 
or  prejudice  upon  the  part  of  such  judge 
against  the  defendant  does  not  constitute 
such  "prejudice"  as  will  disqualify  the 
judge  from  presiding  at  the  trial  of  the  de- 
fendant. 

(October  10,  1911.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  a  change  of  judge  in  .a  prose- 
cution for  alleged  violation  of  the  liquor 
law.    Writ  denied. 

Statement  by  Furman,  P.  J.: 
The  brief  for  relator  clearly  states  the 
case  as  follows:  ''On  the  11th  day  of  July, 
1911,  John  Nowakowske,  the  petitioner  here- 
in, was  being  prosecuted  in  the  county  court 
of  Pottawatomie  county,  Oklahoma,  for  an 
alleged  violation  of  the  prohibitory  liquor 
law  of  the  state  of  Oklahoma.  That  on  or 
about  said  last-mentioned  date,  the  petition- 
er herein  filed  his  application  for  a  change 
of  judge  in  said  cause,  alleging  that  he  could 
not  have  a  fair  and  impartial  trial  before 
the  Honorable  Ross  F.  Lockridge,  the  re- 
spondent herein  and  the  county  judge  of 
said  county.  The  petition  and  application 
for  a  change  of  judge,  as  aforesaid,  were 
denied,  and  the  said  Honorable  Ross  F. 
Lockridge,  the  respondent  herein,  refused  to 
certify  his  disqualification.  That  upon  the 
refusal  of  the  respondent  to  certify  his  dis- 
qualification the  petitioner  filed  in  this 
court  his  petition  for  an  alternative  writ 
of  mar.d<imus  that  the  respondent  herein 
either  certify  his  disqualification,  or  show 

Note,  —  Participation  in  a  judicial  ca- 
fmcity  in  other  proceedings  agaitist 
accused  as  disqualifying  judge  to 
preside  at  trial. 

Generally  as  to  disqualification  of  jud^e 
by  prior  connection  with  the  case,  see  note 
to  State  ex  reL  Ambler  v.  Hocker,  25 
L.R.A.  114. 

As  to  the  qualification  of  judge  to  sit  on 
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cause  why  he  should  not  do  so.  That  on  the 
5th  day  of  September,  1911,  the  respondent 
herein  returned  into  this  court  his  answer 
and  return  to  said  writ.  The  petitioner 
herein  set  up  in  his  petition  for  said  writ 
of  mandamus  that  the  respondent  herein 
was  disqualified  to  sit  as  trial  judge  in  the 
trial  of  petitioner,  for  the  reason  that  re- 
spondent had  held  a  court  of  inquiry  in  the 
town  of  McLoud,  in  said  county  and  state, 
and  at  said  court  of  inquiry  witnesses  were 
examined  as  to  whether  the  petitioner  had 
violated  the  prohibitory  liquor  law  of  this 
state,  and  that  as  a  result  of  the  holding 
of  said  court  of  inquiry  an  information  was 
filed  against  petitioner,  charging  him  with 
the  violation  of  the  prohibitory  liquor  law 
of  said  state,  and  he  was  arrested  for  said 
offense,  and  was  about  to  be  placed  upon 
trial  before  the  Honorable  Ross  F.  Lock- 
ridge  on  said  charge;  and  the  petitioner  con- 
tends that  the  Honorable  Ross  F.  Lockridge, 
in  holding  the  said  court  of  inquiry  as  afore- 
said, inquiring  into  and  having  the  peti- 
tioner informed  against  and  arrested,  that 
the  said  Honorable  Ross  F.  Lockridge,  the 
respondent,  became  so  biased  and  prejudiced 
against  the  petitioner  that  the  petitioner 
could  not  obtain  a  fair  and  impartial  trial 
in  said  county  court  if  the  said  respondent 
presided  as  trial  judge  therein." 

In  the  answer  and  return  to  the  alterna- 
tive writ  of  mandamus  made  by  the  re- 
spondent, the  following  reply  is  made  to  the 
ground  relied  upon  by  petitioner  to  secure 


the  writ  of  mandamus:  'This  respondent 
further  admits  that,  on  or  about  the  8th 
day  of  July,  1911,  a  court  of  inquiry  waa 
held  in  the  town  of  McLoud,  Pottawatomie 
county,  and  that  witnesses  were  sworn  and 
examined  before  him,  as  by  law  provided 
for  investigation  of  violations  of  the  pro- 
hibitory laws  in  said  community;  for  re- 
spondent alleges  that  upon  taking  of  such 
testimony,  it  being  shown  that  there  was 
probable  cause  to  believe  that  certain  per- 
sons had  violated  the  provisions  of  the 
prohibition  laws  of  the  said  state,  the  coun- 
ty attorney  of  Pottawatomie  county  pre- 
pared informations  and  filed  the  same» 
charging  such  person  with  offenses,  and 
that  John  Nowakowske  was  one  of  such 
persons  charged.  But  the  respondent  de- 
nies that  the  said  inquiry  at  McLoud  waa 
held  at  his  instigation,  or  for  the  express 
purpose  of  apprehending  and  placing  any 
particular  person  or  persons  upon  trial,  but 
alleges  the  facts  to  be  that  a  request  was 
duly  filed  in  the  county  court  of  Pottawa- 
tomie County,  on  the  6th  day  of  July,  1911 » 
by  Chas.  W.  Friend,  deputy  county  attorney 
of  said  county,  requesting  the  respondent 
to  hold  an  inquiry  at  the  said  town  of  Me 
Loud,  and  to  issue  subpoenas  for  certain 
witnesses  therein,  and  for  any  other  wit- 
nesses that  might  have  knowledge  of  viola- 
tions of  the  prohibition  laws.  A  copy  of  the 
said  request  is  hereto  attached,  marked  'Ex- 
hibit A,'  and  made  a  part  of  this  return. 
And  thereupon,  on  the  same  day,  to  wit» 


trial  of  one  for  contempt  consisting  of  re- 
flections upon  himself,  see  note  to  Lamber- 
son  V.  Superior  Ct.  11  L.RAl.(N.S.)   619. 

As  to  particination  by  judge  in  effort  to 
enforce  criminal  law  on  particular  subject 
as  disqualifying  him  to  preside  at  trial, 
see  note  to  Crawford  v.  Ferguson,  ante. 

As  to  belief  in  guilt  or  innocence  of  ac- 
cused as  disqualification  of  judge  in  crim- 
inal case,  see  note  to  Ingles  v.  McMillan, 
ante,   611. 

This  note  is  limited  to  cases  where  the 
judge  participates  judicially  in  other  pro- 
ceedings against  accused;  and  cases  where 
he  acts  in  the  capacity  of  counsel  are, 
therefore,  not  in  point.  It  is  also  well  to 
note  here  that  the  right  of  a  judge  to  re- 
view his  own  decision  is  not  a  part  of  the 
present    question. 

As  a  general  rule  a  judge  is  not  disqual- 
ified to  sit  at  the  trial  of  one  accused  of 
crime  merely  because  previously  thereto 
he  has  participated  in  other  legal  proceed- 
ings against  the  same  person.  This  rule 
seems  right  upon  principle,  and  is  sup- 
ported by  Nowakowske  v.  LocKBnMSE. 
and  practically  by  all  of  the  cases  herein- 
after cited. 

Accordingly  a  judge  is  not  disqualified 
to  sit  at  the  trial  of  one  whom  he  knows 
and  has  tried  on  previous  occasions  (Peo- 
ple ex  rel.  Enright  v.  Meyers,  71  Misc.  77, 
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129  N.  Y.  Supp.  1099);  or  over  whom  he 
held  the  court  of  inquiry  (Cochran  v.  State, 
113  Ga.  736,  39  S.  E.  337) ;  or  against  whom 
he  took  the  affidavit  or  complaint  of  the 
prosecuting  witness  (Stepp  v.  State,  53 
Tex.  Crim.  Rep.  158,  109  S.  W.  1093). 

And  in  Louisiana,  before  the  abolition 
of  slavery,  justices  of  the  peace  who  were 
the  judges  in  the  criminal  trials  of  slaves 
were  not  disqualified  to  sit  at  the  trial  of 
a  slave  because  they  had  previously  partic- 
ipated in  a  trial  against  him  for  the 
same  offense.  State  v.  Slave  Bill,  16  La. 
Ann.  114;  State  v.  Peter,  14  La.  Ann.  527. 

And  under  a  statute  disqualifying  a  com- 
mitting magistrate  from  sitting  as  a 
member  of  the  examining  court,  a  justice 
acting  as  coroner  is  not  disqualified  from 
acting  as  member  of  the  examining  court. 
Forde  v.  Com.    16  Gratt.  547. 

However,  in  some  states,  by  statute, 
judges  are  disqualified  from  presiding  more 
than  once  over  jury  trials  in  criminal  cases. 
So,  in  State  v.  Hartley,  75  Conn.  104,  52 
Atl.  615,  where  a  judge  inadvertently  pre- 
sided twice  over  a  jury  trial  in  a  criminal 
case  without  the  written  waiver  provided 
for  by  the  statute,  it  was  held  that  the 
disqualification  of  the  judge  was  not  waived 
by  the  parties  by  merely  proceeding  to  trials 
but  that  the  action  of  the  court  was  erro> 
neous  only  and  not  void.  W.  W.  A. 
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the  6th  day  of  July,  1911,  the  respondent 
made  an  order  granting  the  said  request 
which  had  been  made  by  the  said  county 
attorney  according  to  the  provisions  of  the 
laws  of  the  state,  and  ordered  that  subpoenas 
be  issued  for  the  witnesses  therein  named, 
and  other  witnesses  that  might  have  knowl- 
edge of  the  yiolations  of  the  prohibition 
law,  requiring  them  to  appear  before  the 
respondent  on  the  6th  day  of  July,  1911,  at 
the  city  hall  at  McLoud,  Oklahoma,  at  10 
o'clock  A.  H.  of  the  said  day.  A  copy  of  the 
said  order  is  hereto  attached,  marked  'Ex- 
hibit B.'  And  the  respondent  especially 
denies  that  the  said  court  of  inquiry  was 
held  for  the  purpose  of  apprehending  and 
placing  the  said  John  Nowakowske  on  trial 
for  violating  the  prohibition  liquor  law 
of  the  said  state,  but  alleges  that  the  same 
was  held  for  the  purpose  of  inquiring  into 
and  investigating  the  violations  of  the  pro- 
hibition law  generally  in  said  community." 

Messrs.  A.  J.  Oarlton  and  Baldwin  St 
Pitman,  for  petitioner. 

The  holding  of  the  court  of  inquiry  by 
the  respondent  disqualified  him  to  preside 
as  judge  of  the  county  court  in  the  trial  of 
this  petitioner. 

Ex  parte  Ellis,  3  Okla.  Crim.  Rep.  220, 
25  L.R.A.(N.S.)  653,  105  Pac.  184,  Ann. 
Cas.  1912A  863;  Kelly  v.  Ferguson,  5 
Okla.  Crim.  Rep.  316,  114  Pac.  635;  State 
V.  Morrison,  67  Kan.  144,  72  Pac.  554; 
Day  V.  Day,  12  Idaho,  556,  86  Pac.  531,  10 
Ann.  Cas.  260. 

Mr.  C.  P.  Holt,  for  respondent: 

Respondent  was  not  disqualified  upon  the 
ground  of  prejudice  from  presiding  at  the 
trial  of  petitioner,  merely  because  he  had 
held  a  court  of  inquiry. 

Ingles  V.  McMillan,  5  Okla.  Crim.  Rep.  130, 
ante,  511,  113  Pac.  998;  State  v.  Morrison, 
67  Kan.  144,  72  Pac.  554;  Stete  v.  Bohan, 
19  Kan.  53;  State  v.  Grinstead,  62  Kan. 
593,  64  Pac.  49,  14  Am.  Crim.  Rep.  209; 
Heflin  v.  State,  88  Ga.  151,  30  Am.  St.  Rep. 
147,  14  8.  E.  112;  Cochran  v.  State,  113  Ga. 
736,  39  S.  E.  337;  State  v.  Woods,  124  La. 
738,  50  So.  671;  Daily  v.  State,  —  Tex. 
Crim.  Rep.  — ,  55  S.  W.  821;  Browning 
V.  Lovitt,  139  Ky.  480,  94  S.  W.  661. 

Mr.  J.  H.  Maxey  also  for  respondent. 

Fnrman,  P.  J.,  delivered  the  opinion  of 
the  court: 

In  their  brief  in  support  of  the  petition 
for  mandamus,  counsel  for  relator  state 
their  position  in  the  following  language: 
''It  is  the  contention  of  the  petitioner  that 
the  holding  of  the  court  of  inquiry  by  the 
respondent,  as  set  forth  in  petitioner's  peti- 
tion and  admitted  in  the  answer  and  re- 
turn of  the  respondent^  that  the  respondent 
45  L.R.A.(N.S.) 


became  in  law  and  in  fact  disqualified  to 
preside  as  judge  of  the  county  court  in  the 
trial  of  this  petitioner.  While  there  arc 
other  allegations  alleging  disqualification  of 
respondent,  the  above  is  the  only  point 
which  we  desire  to  press,  and  the  one  upon 
which  we  rely  in  this  cause  as  a  reason 
why  the  respondent  is  disqualified  to  preside 
as  trial  judge  in  the  county  court  in  the 
trial  of  the  petitioner  upon  the  charge  a- 
foresaid."  If  this  contention  be  true,  then 
every  county  judge  who  issues  a  warrant 
for  the  arrest  of  a  defendant  upon  an  in- 
formation is  disqualified  from  trying  the 
case. 

Section  6577,  Snyder's  Comp.  Laws  of 
Okla.  1909,  is  as  follows:  "When  an  in- 
formation, verified  by  oath  or  affirmation, 
is  laid  before  a  magistrate,  of  the  commis- 
sion of  a  public  offense,  he  must,  if  satisfied 
therefrom  that  the  offenSie  complained  of 
has  been  committed,  and  that  there  is  rea- 
sonable ground  to  believe  that  the  defendant 
has  committed  it,  issue  a  warrant  of 
arrest." 

In  the  case  of  De  Graff  v.  State,  2  Okla. 
Crim.  Rep.  519,  103  Pac.  538,  this  court 
said:  *'From  this  it  is  seen  that  the  war- 
rant of  arrest  must  be  based  upon  the  in- 
formation. The  statute  might  have  pro- 
vided that  the  warrant  of  arrest  should  be 
issued  upon  an  affidavit,  or  affidavits,  which 
stated  facts  sufficient  to  satisfy  the  magis- 
trate that  an  offense  had  been  committed, 
and  that  there  was  reasonable  ground  to  be- 
lieve that  the  party  charged  had  committed 
it;  but  there  is  no  such  provision  in  our 
statute.  On  the  contrary,  by  the  express 
language  of  the  statute,  the  information  is 
made  the  root  and  foundation  of  the  matter, 
so  far  as  the  issuance  of  the  warrant  of 
arrest  is  concerned,  and  this  information 
must  be  verified  by  oath  or  affirmation.  An- 
other thing  about  this  statute  which  must 
not  be  overlooked  is  that  the  magistrate 
who  issues  the  warrant  is  the  person  who 
must  be  satisfied  that  an  offense  has  been 
committed,  and  that  there  is  reasonable 
ground  to  believe  that  the  defendant  did 
commit  it.  This  calls  for  the  exercise  of 
discretion  on  the  part  of  the  magistrate  who 
issues  the  warrant.  It  is  a  judicial  act  on 
his  part."  The  DeGraff  Case  was  reaffirmed 
in  Bowen  v.  State,  5  Okla.  Crim.  Rep.  605, 
115  Pac.  376. 

It  is  therefore  seen  that  if  we  adopt  the 
contention  of  counsel  for  relator,  the  effect 
would  be  to  practically  prohibit  the  trial 
of  criminal  cases  by  information  in  the 
county  courts  of  the  state,  because  in  such 
cases  the  warrant  must  be  issued  by  the 
county  judge,  and  no  warrant  can  be  issued 
by  a  county  judge,  unless  he  is  satisfied 
that  the   offense   complained  of   has   been 
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•committed,  and  that  there  is  reasonable 
ground  to  believe  that  the  defendant  has 
committed  it.  Even  if  it  were  not  for 
this  statute,  we  still  could  not  agree  to 
the  contention  of  counsel  for  relator.. 

In  the  case  of  Ingles  v.  McMillan,  5  Okla. 
Crim.  Rep.  131,  ante,  511,  113  Pac.  998, 
after  a  full  discussion  of  the  authorities, 
this  court  said:  '^The  constitutional  pro- 
vision which  guarantees  to  every  person 
charged  with  crime  a  trial  without  preju- 
dice, in  so  far  as  it  relates  to  the  judge 
who  presides  at  the  trial,  does  not  include 
the  opinion  of  the  judge  as  to  the  guilt  or 
innocence  of  the  defendant;  but,  in  order 
to  disqualify  a  judge,  it  must  be  shown 
that  he  is  biased  against,  or  entertains 
ill-will  or  hostility  toward,  the  defend- 
ant, of  such  a  character  as  might  pre- 
vent him  from  giving  the  defendant  a 
fair  trial;  and  this  must  be  shown  as 
a  matter  of  fact,  and  not  as  a  matter 
of  opinion  of  the  defendant  or  any 
other  person.  A  judge  does  not  try  the 
facts  of  a  case.  He  simply  passes  upon  the 
questions  of  law  presented."  In  the  Ingles 
Case  we  examined  every  accessible  authori- 
ty, and  did  not  find  a  single  decision,  where 
prejudice  must  be  proven,  in  conflict  with 
the  doctrine  we  there  announced.  An  ex- 
amination of  the  Ingles  Case  will  show  that 
in  a  number  of  states  it  has  been  expressly 
held  that  a  judge  is  not  disqualified  upon 
the  ground  of  prejudice  from  presiding  at 
the  trial  of  a  case,  merely  because  he  had 
previous  thereto  held  a  court  of  inquiry 
and  bound  the  defendant  over  to  trial. 

In  the  case  of  Johnson  v.  Wells,  5  Okla. 
Crim.  Rep.  599,  115  Pac.  375,  an  attempt 
was  made  to  disqualify  the  county  judge 
of  Coal  county  upon  the  ground  that  he  was 
a  material  witness  for  the  defense;  but 
this  court  refused  to  recognize  this  as  being 
per  8e  a  ground  of  disqualification,  and  held 
that  where  this  ground  was  relied  upon  the 
allegations  contained  in  the  petition  must 
be  such  as  to  enable  this  court  to  determine, 
as  a  matter  of  fact,  that  such  judge  was 
thereby  so  disqualified.  We  now  reiterate 
the  statement  that  the  mere  fact  that  a 
judge  may  be  a  witness  in  a  case  does  not, 
in  and  of  itself,  necessarily  disqualify  him 
from  presiding  in  the  trial  of  such  case.  It 
is  true  we  have  no  statute  directly  provid- 
ing that  a  judge  may  testify  in  a  case  over 
which  he  is  presiding;  but  §  6494  of  Sny- 
der's Comp.  Laws  of  Okla.  1909,  is  as  fol- 
lows: "The  procedure,  practice,  and  plead- 
ings in  the  district  courts  of  this  state,  in 
criminal  actions  or  in  matters  of  criminal 
nature,  not  specifically  provided  for  in  this 
Code,  shall  be  in  accordance  with  the  pro- 
cedure, practice,  and  pleadings  of  the  com- 
mon law,  and  assimilated  as  near  as  may 
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be  with  the  procedure,  practice,  and  plead- 
ings of  the  United  States  or  Federal  side 
of  said  court." 

We  must  therefore  look  to  the  common 
law  to  determine  what  the  true  rule  is. 
There  is  no  higher  or  safer  authority  on 
this  subject  than  Mr.  Wigmore.  On  page 
2529,  vol.  3,  Wigmore  on  Evidence,  the 
law  upon  this  subject  is  stated  as  follows: 
"Coming,  then,  to  the  reasons  set  forth  in 
the  above  quotations,  it  will  be  seen  that 
one  of  them  at  least — the  inability  of  the 
judge  to  administer  the  witness's  oath  to 
himself — is  a  petty  obstacle  (if  it  is  one), 
which  should  rather  be  obviated  (as  it  is 
in  many  jurisdictions)  by  a  statute  em- 
powering the  clerk  to  administer,  rather 
than  by  the  clumsy  solution  of  disqualify- 
ing the  judge.  Furthermore,  as  to  some  of 
the  other  reasons — such  as  the  impropriety 
of  the  judge  passing  upon  his  own  claim 
of  privilege,  and  the  unseemliness  of  the 
judge  being  impeached  for  un veracity  by 
the  opponent — ^it  may  be  said  that  these  are 
{  the  merest  possibilities,  that  they  may  be 
trusted  to  be  avoided  through  the  combined 
good  sense  and  discretion  of  counsel  and 
judge,  and  that  to  establish  a  universal 
rule  for  the  sale  of  rare  contingencies  is 
unpractical  and  unnecessary.  The  only  real 
and  remaining  objections  to  the  judge's  as- 
suming the  place  of  a  witness  seem  to  be, 
in  the  first  place,  that  he  would  be  put 
thereby  into  a  more  or  less  partisan  at- 
titude before  the  jury,  and  would  thus,  as 
a  judge,  lose  something  of  the  essential 
traits  of  authority  and  impartiality;  sec- 
ondly, that  his.  continuing  power  as  judge 
would  embarrass  and  limit  the  opposing 
counsel  in  his  cross-examination  of  the 
judge  witness,  and  would  thus  unfairly  re- 
strict the  opponent's  opportunity  to  expose 
the  truth;  and,  thirdly  (though  this  is  it- 
self inconsistent  with  the  first  reason),  that 
the  judge's  official  authority  would  impress 
his  testimony  upon  the  jury  with  special, 
and  therefore  unfair,  weight.  In  all  these 
objections,  there  is  a  modicum  of  truth. 
Yet,  is  it  necessary  on  that  account  to  lay 
down  a  universal  prohibition?  The  force  of 
the  objections  would  be  most  seen  and 
would  rise  to  an  appreciable  degree  only 
when  the  judge  became  a  principal  witness, 
as  in  the  case  put  by  King  Henry  IV., 
where  the  judge  had  been  an  eyewitness  of 
a  murder.  In  all  such  instances  (which 
are  rare  enough),  the  usefulness  of  his 
testimony  would  be  known  beforehand,  and 
his  own  discretion,  and  the  parties,  could 
be  trusted  to  send  the  cause  before  another 
judge  for  trial.  But  in  the  ordinary  in- 
stance the  judge's  testimony  is  desired  for 
merely  formal  or  undisputed  matters,  such 
as  the  proof  of  execution  of  a  certification. 
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or  of  the  administration  of  an  oath,  or 
•of  a  deceased  witness's  former  testimony. 
To  suppose  here  a  danger  that  the  incon- 
veniences above  noted  would  occur  in  any 
appreciable  degree  is  to  be  unduly  appre- 
hensive. Military  commanders  do  not  train 
cannon  on  a  garden  gate;  and  the  law  of 
evidence  need  not  employ  the  cumbrous 
weapon  of  an  invariable  rule  of  exclusion 
to  destroy  an  entire  class  of  useful  and  un- 
objectionable evidence,  in  order  to  avoid 
•embarrassments  which  can  easily  be  dealt 
with  when  they  arise.  Since  the  trial  judge 
has  no  interest  to  subject  himself  or  counsel 
or  jury  to  these  supposed  embarrassments, 
it  may  properly  be  left  to  his  discretion  to 
avoid  them,  when  the  danger,  in  his  opinion, 
arises,  by  retiring  from  the  bench  before 
trial  begun,  or  by  interrupting  and  post- 
poning the  trial,  and  secure  another  judge." 
This  authority  clearly  lays  down  the  doc- 
trine that  a  judge  may  be  a  witness  in  a 
case  oveir  the  trial  of  which  he  is  presiding. 
In  addition  to  the  reasons  given  for  this 
rule  by  Mr.  Wigmore,  suppose  during  the 
trial  of  a  case  it  is  unexpectedly  discovered 
that  some  material  fact  in  the  case  is  with- 
in the  personal  knowledge  of  the  presiding 
judge.  To  deny  to  either  party  the  right 
to  use  the  presiding  judge  as  a  witness 
might  result  in  the  defeat  of  justice.  It 
should  never  be  forgotten  that  the  purpose 
of  a  trial  is  to  discover  the  truth  and  to 
vindicate  justice,  and  mere  sentiment 
should  never  be  permitted  to  interfere  with 
this  supreme  purpose.  The  contingency 
above  suggested  arose  twice  in  the  practice 
of  the  writer  of  this  opinion.  On  each 
occasion  the  trial  judge  was  sworn  and  tes- 
tified as  a  witness,  and  the  incident  passed 
off  without  the  least  embarrassment  to  the 
judge,  the  counsel,  or  to  either  party  to 
the  case.  We  do  not  desire  to  be  under- 
stood as  holding  that  cases  in  which  a  judge 
may  be  a  witness  may  not  arise,  in  which 
it  would  be  better  for  the  judge  to  be  dis- 
•qualified  from  presiding  at  such  trial;  but 
this  matter  should  be  determined  by  the 
circumstances  of  each  case  as  thev  arise. 
We  only  desire  to  say  that  the  mere  fact 
that  a  judge  may  be  a  witness  in  a  case 
<ioe8  not,  in  and  of  itself,  necessarily  dis- 
qualify him  from  presiding  at  the  trial  of 
such  case.  Applying  the  principle  herein- 
before stated  to  the  case  at  bar,  we  hold 
that  the  fact  that  respondent  conducted 
the  preliminary  examination  whidi  result- 
ed in  the  prosecution  of  relator,  in  the  ab- 
sence of  any  showing  as  to  personal  bias 
or  prejudice  upon  the  p^rt  of  respondent 
toward  relator,  does  not  constitute  such 
prejudice  as  will  disqualify  respondent 
45  L.R.A.(N.S.) 


from  presiding  at  the  trial  of  relator  upon 
said  charge. 
The  writ  is  therefore  denied. 

Armstronir  and  Doyle,  JJ.,  concur. 
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CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

ROBERT  RANKIN. 

(153  Ky.  730,  156  S.  W.  400.) 

Carriers  —  fixing  value  of  property  ^ 
Carmack  amendment. 

1.  The  provision  of  a  state  Constitution 
forbidding  carriers  to  contract  for  limita- 
tion of  liability  is  superseded  by  the  pro- 
vision of  the  Carmack  amendment  of  the 
interstate  commerce  act,  which  permits 
a  contract  fixing  the  value  of  property  to 
be  transported  in  consideration  of  special 
freight  rates. 

Same  —  accident  —  liability  of  carriers. 

2.  The  provision  of  the  Carmack  amend- 
ment of  the  interstate  commerce  act,  ren- 
dering a  carrier  liable  for  loss  or  injury 
to  property  in  its  possession  for  transporta- 
tion, caused  by  it  or  a  connecting  carrier, 
does  not  relieve  it  from  liability  for  loss 
caused  by  derailment  of  the  train  due  to  the 
sudden  springing  of  an  animal  onto  the 
track  in  front  of  the  locomotive,  the  pres* 
ence  of  which  could  not  have  been  reasona- 
bly anticipated,  so  that  no  amount  of  care 
on  the  part  of  the  carriers  could  have  pre- 
vented the  wreck. 

Same  —  derailment  of  train. 

3.  A  railroad  company  is  liable  for  in- 
jury to  live  stock  in  its  possession  for  trans- 
portation through  the  derailment  of  the 
train  by  the  sudden  appearance  of  a  cow 
upon  the  track  in  front  of  the  locomotive 
under  circumstances  which  it  could  not  rea- 
sonably have  anticipated,  so  that  it  was 
guilty'  of   no  negligence   in   the  matter. 

Plead  in  jiT  —  conversion  ^  tender  —  gen- 
eral denial. 

4.  A  carrier  charged  with  conversion  of 
live  stock  injured  by  a  wreck  while  in  its 
possession  for  transportation  may  prove 
a  tender  under  a  general  denial. 

Trover  —  conversion  by  carrier  —  re- 
fusal of  consignee  to  receive. 

6.  A  carrier  is  not  guilty  of  conversion 

Note.  —  The  Carmack  amendment  as  af- 
fecting state  regulations  limiting  liability 
of  carriers  for  loss  or  damage  is  the  sub- 
ject of  a  note  to  Adams  Exp.  Co.  v.  Cron- 
inger,  44  L.R.A.(N.S.)  257. 

As  to  whether  a  carrier  is  an  insurer  of 

live   stock  transported  by   it,   see   note   to 

Stiles  V.  Louisville  &  N.  R.  Co.  18  L.R.A. 

(N.S.)  86,  and  Winn  v.  American  Exp.  Co. 

44  L.R.A.(N.S.)  662. 

34 


530 


KENTUCKY  COURT  OF  APPEALS. 


of  live  stock  injured  when  in  its  poesession 
for  transportation  by  disposing  of  it  to 
the  highest  bidder,  if  the  consignee,  who  is 
also  the  consignor,  refuses  to  receive  it 
when  it  is  tendered  to  him. 

Damans  —  Injury  to  live  stock  —  sale 
—  fixed  price. 

6.  A  carrier  which,  having,  for  purposes 
of  transportation,  contracted  for  a  fixed 
value  per  head  on  live  stock,  sells  it  after 
injury  for  more  than  the  value  fixed,  must 
account  to  the  owner  for  the  amount  re- 
ceived, less  the  expenses  of  sale,  and  the 
reasonable  cost  of  its  keep  between  the  time 
of  injury  and  sale. 

Same  ^  fraudulent  contract  —  right  to 
ignore. 

7.  The  ordinary  rule  of  damages  will  ap- 
ply in  case  of  injury  by  a  carrier  to  live 
stock  in  its  possession  for  transportation, 
if  it  secured  the  contract  fixing  its  value 
by  fraud  or  deceit. 

On  petition  for  rehearing. 

Damages  —  Injury  to  live  stock  —  com- 
pensation to  owner. 

8.  A  carrier  which  sells  live  stock  in- 
jured while  in  its  possession  for  transporta- 
tion without  any  contract  fixing  its  value 
is  liable  to  the  owner  for  the  difference  be- 
tween the  market  value  of  the  stock  just 
before  and  just  after  the  injury,  plus  the 
proceeds  of  the  sale  less  the  expenses  of  the 
sale  and  the  reasonable  cost  of  their  keep 
from  the  time  of  the  injury  to  the  time  of 
the  sale. 

(May  14,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boyle  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  live  stock 
while  in  defendant's  possession  for  trans- 
portation.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  £.  Stone,  Nelson  D. 
Rodes,  and  John  Galvin,  with  Mr. 
Charles  H.  Rodes,   for  appellant: 

The  interstate  commerce  act,  as  amended, 
gives  validity  to  an  agreement  made  in  Ken- 
tucky between  shipper  and  carrier  that,  in 
the  interstate  carriage  of  property,  the  lia- 
bility of  the  carrier  shall  be  limited  to  the 
agreed  value  of  the  property  to  be  carried. 

Pennsylvania  R.  Co.  v.  Hughes,  191  U.  S. 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132; 
Chicago,  M.  k  St.  P.  R.  Co.  v.  Solan,  169  U. 
S.  133,  42  L.  ed.  688,  18  Sup.  Ct  Rep.  289; 
Western  U.  Teleg.  Co.  v.  James,  162  U.  S. 
650,  40  L.  ed.  1105,  16  Sup.  Ct.  Rep.  943; 
Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  332, 
28  L.  ed.  718,  6  Sup.  Ct.  Rep.  151;  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  57  L. 
ed.  — ,  44  L.R.A.(N.S.)  267,  33  Sup.  Ct. 
Rep.  148;  Chicago,  B.  A  Q.  R.  Co.  v.  Miller, 
226  U.  8.  613,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep. 
155. 

The  facts  showed  that  there  had  been  no 
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conversion    of   the   stock   which   had   beev 
damaged. 

Hutchinson,  Carr.  3d  ed.  %%  787,  1372; 
Chesapeake  A  N.  R.  Co.  t.  Hanmer,  23  Ky» 
L.  Rep.  1846,  66  S.  W.  376;  Chesapeake  k 
O.  R.  Co.  V.  Saulsbury,    126    Ky.    179,    1& 
L.R.A.(N.S.)  431,  103  8.  W.  264. 

Messrs.  Charles  C.  Fox  and  Robert 
Harding,  for  appellee: 

The  appellant  could  not  exempt  itself 
from  liability  unless  it  could  show  that  the 
stock  were  killed  and  damaged  by  the  act  of 
God  or  the  public  enemy. 

Lewis  V.  Louisville  A  N.  R.  Co.  135  Ky.. 
361,  26  L.R.A.(N.S.)  938,  122  S.  W.  184,  21 
Ann.  Cas.  527 ;  Baltimore  &  0.  S.  W.  R.  Co. 
V.  Clift,  142  Ky.  673,  134  S.  W.  917;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Wallace,  223  U.  S. 
488,  56  L.  ed.  622,  32  Sup.  Ct.  Rep.  205. 

While  it  is  true  that  the  stock  was  ten- 
dered before  it  was  sold,  there  is  no  plead- 
ing hy  the  railroad  on  this  subject,  and  it 
takes  both  pleading  and  proof  to  piake  ai» 
issue. 

Wilkins  v.  Barnes,  79  Ky.  323;  Neale  t. 
Wright,  130  Ky.  152,  112  S.  W.  1116. 

But  assuming  that  the  railroad  did  plead 
that  it  tendered  the  stock  back,  and  that  the 
plaintiff  below  refused  to  take  it,  that  did 
not  give  it  the  right  to  sell  it  without  an 
order  of  court  to  that  effect. 

Hutchinson,  Carr.  §§  430,  431,  494; 
Chesapeake  k  0.  R.  Co.  v.  Saulsbury,  126' 
Ky.  179,  12  L.R.A.(N.S.)  431,  103  S.  W. 
254. 

In  the  absence  of  the  plea  of  a  special 
statute  of  Georgia  on  the  subject  authoriz- 
ing the  sale  of  the  stock,  the  right  to  sell 
this  stock  was  regulated  by  the  common 
law. 

Chesapeake  k  0.  R.  Co.  v.  Hanmer,  23  Ky. 
L.  Rep.  1846,  66  S.  W.  376;  Miles  v.  Collins^ 
1  Met.  (Ky.)  313;  Stem  v.  Freeman,  4  Met. 
(Ky.)  311;  Honore  v.  Hutchings,  8  Bush^ 
692;  Hutchinson,  Carr.  §  494. 

Clay,  C,  filed  the  following  opinion: 
On  November  6,  1911,  David  Rankin,  Jr., 
acting  for  himself  and  as  agent  of  hi» 
father,  Robert  Rankin,  took  twenty-seven 
mules  and  two  horses  to  the  stock  pens  of 
the  Cincinnati,  New  Orleans,  k  Texas  Pacific 
Railway  Company  at  Danville,  Kentucky, 
for  the  purpose  of  shipping  them  to  Atlanta, 
Georgia.  Of  the  stock  in  question  eight 
mules  and  one  horse  belonged  to  Robert 
Rankin,  while  the  remainder  of  the  stock 
was  the  property  of  David  Rankin,  Jr.  The 
stock  was  loaded  about  10  o'clock  p.  M.,  and 
left  Danville  that  night,  bound  for  Atlanta. 
At  about  3  o'clock  P.  M.  on  the  following  day 
the  train  carrying  the  stock  was  wrecked  at 
Davton,  Tennessee.  Sixteen  of  the  mules 
were  killed,  and  the  remainder  of  tht  stock 
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mora  or  leas  injured.  Of  Robert  Rankin's 
stock,  five  mules  were  killed  and  three  mules 
and  one  horse  injured.  The  three  mules  and 
one  horse  that  were  injured  were  sold  by  the 
railroad  company  in  Atlanta,  Georgia,  on 
December  19,  1911.  Plaintiff,  Robert 
Rankin,  brought  this  action  against  the  rail- 
road company  to  recover  damages.  The 
jury  returned  a  verdict  in  his  favor  for  the 
sum  of  $1,912.50.  Judgment  was  entered  ac- 
cordingly, and  the  railroad  company  ap- 
peals. 

Plaintiff  based  his  right  to  a  recovery 
on  the  fact  that  the  five  mules  were  killed 
while  in  possession  of  the  defendant  and  by 
its  negligence,  and  that  the  three  mules  and 
one  horse  belonging  to  plaintiff  were  sold  by 
defendant  without  right  or  authority  of 
law,  and  that  the  proceeds  of  the  sale  were 
converted  by  the  defendant  to  its  own  use. 
In  its  original  answer  the  defendant  did  not 
deny  that  the  stock  was  killed  and  injured 
while  in  its  possession,  but  did  deny  negli- 
gence and  the  amount  of  damages  alleged. 
It  also  denied  that  the  stock  disposed  of  by 
it  in  Atlanta  was  sold  without  right  or  au- 
thority of  law. 

Just  prior  to  the  time  the  stock  was 
shipped,  plaintiff's  agent  obtained  from  the 
company's  agent  at  Danville  a  bill  of  lading 
which  recites,  in  substance,  that  freight 
rates  are  determined  by  the  value  of  the 
property  shipped,  and  that  the  published 
rates  of  the  company  are  based  on  the  maxi- 
mum valuation  of  mules  and  horses  at  $75 
per  head,  and  that,  for  the  shipment  of  stock 
of  an  increased  value,  an  increased  rate 
must  be  paid. 

During  the  progress  of  the  case,  defendant 
filed  two  amended  answers  which  it  is  not 
necessary  to  consider.  On  April  10,  1912,  it 
filed  a  third  amended  answer,  pleading,  in 
substance,  that  defendant  was  a  common 
carrier  of  interstate  shipments,  and  was  sub- 
ject to  the  provisions  of  the  interstate  com- 
merce act  enacted  by  Congress  in  1887  (Act 
Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  379, 
U.  8.  Comp.  Stat  1901,  p.  3154),  and  the 
several  amendments  thereto.  The  shipment 
of  stock  mentioned  in  the  petition  was  an 
interstate  shipment.  As  required  by  the 
Federal  statute,  it  had  placed  on  file  with 
the  Interstate  Commerce  Commission  a 
schedule  of  joint  freight  tariffs  for  live 
stock  between  Danville,  Kentucky,  and  At- 
lanta, Georgia,  and  had  kept  open  to  public 
inspection  at  Danville,  Kentucky,  schedules 
showing  the  rates  for  transportation  of  live 
stock  between  Danville  and  Atlanta,  and  had 
likewise  published  the  fact  that  the  rates  for 
horses  and  mules  set  forth  in  the  tariff 
schedules  were  based  on  a  maximum  valua- 
tion of  $75  per  head,  and  that,  for  the  ship- 
ping of  horses  and  mules  of  a  greater  value 
than  $75  per  head,  the  freight  rate  would  be 
increased.  In  order  for  a  shipper  to  obtain 
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the  rates  as  published,  it  was  necessary  for 
him  to  agree  with  the  carrier  that  it  should 
not;  in  any  case  of  loss  or  damage  to  the 
stock,  be  liable  for  any  sum  in  excess  of  the 
values  stated  in  the  freight  tariff,  which 
values  the  shipper  should  agree  to  be  the 
true  value  of  the  animals;  but,  if  the  ship- 
per placed  a  higher  valuation  on  his  stock 
than  $75  per  head,  then  it  would  be  neces- 
sary for  him  to  pay  an  increased  freight 
rate  for  the  transportation  of  this  stock. 
Defendant  further  pleaded  that  plaintiff's 
agent,  with  knowledge  of  its  provisions, 
signed  a  contract  agreeing  that  the  liability 
of  the  defendant  in  the  case  of  loss  or  dam- 
age to  his  stock  should  not  exceed  $75  per 
head,  and  that  this  was  the  just  and  true 
value  of  the  animals  being  shipped ;  that  de- 
fendant had  no  knowledge  of  the  value  of 
the  animals,  except  as  obtained  from  plain- 
tiff's agent,  and  that  defendant's  liability 
was  limited  to  the  sum  of  $75  per  head.  To 
this  amended  answer  the  trial  court  sus- 
tained a  demurrer,  to  which  action  of  the 
court  the  defendant  duly  objected  and  ex- 
cepted. 

The  evidence  discloses  that  the  stock  in 
question  was  not  accompanied  by  either  of 
the  shippers  or  anyone  representing  them. 
The  train  carrying  the  stock  in  question 
was  wrecked  at  Dayton,  a  small  town  in 
Tennessee.  At  the  time  of  the  wreck,  the 
train,  according  to  plaintiff's  evidence,  was 
going  at  the  rate  of  25  to  40  miles  an  hour; 
according  to  defendant's  evidence,  at  the 
rate  of  about  20  miles  an  hour.  The  track 
going  into  Dayton  is  practically  straight  for 
a  distance  of  about  a  mile.  When  the 
train  reached  the  limits  of  Dayton,  a  cow 
suddenly  darted  in  front  of  the  engine  from 
behind  some  standing  cars,  and,  colliding 
with  the  engine,  caused  it  to  leave  the  rail 
and  overturn  the  car  containing  the  stock  in 
question.  The  injured  stock,  consisting  of 
three  mules  and  one  horse,  were  detained  in 
the  possession  of  the  defendant  until  De- 
cember, 1911,  when  they  were  sold  at  public 
auction.  The  evidence  further  shows  that 
just  prior  to  the  sale  the  injured  stock  was 
tendered  to  plaintiff's  agent,  David  Rankin, 
Jr.,  but  that  he  refused  to  receive  the  stock 
on  account  of  its  condition.  Thereafter  the 
stock  was  sold,  but  the  proceeds  were  never 
turned  over  to  the  plaintiff. 

It  is  first  insisted  that  the  trial  court 
erred  in  sustaining  plaintiff's  demurrer  to 
the  third  amended  answer  of  the  defend- 
ant. Section  196  of  our  Constitution  pro- 
vides: "No  common  carrier  shall  be  per- 
mitted to  contract  for  relief  from  its  com- 
mon-law liability."  Construing  the  fore- 
going section  in  the  case  of  Southern  Exp. 
Co.  V.  Fox  &  Logan,  131  Ky.  257,  133  Am. 
St.  Rep.  241,  115  S.  W.  184,  117  S.  W.  270, 
this  court  held  that  a  transportation  con- 
tract  arbitrarily  fixing  the    carrier's    lia- 
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bility  at  a  certain  sum  was  violative  of  the 
flection  in  question  and  void,  in  the  absence 
of  a  showing  of  fraud  on  the  part  of  the 
shipper  or  his  agent,  or  facts  sufficient  to 
constitute  an  estoppel  at  common  law.  In 
sustaining  the  demurrer  in  question,  the 
trial  court  based  its  action  on  the  rule  an- 
nounced above. 

The  original  interstate  commerce  act  of 
February  4,  1887,  24  Stat,  at  L.  379,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3154,  was 
amended  in  many  respects  by  the  act  of 
June  29, 1906,  chap.  3591,  34  Stat,  at  L.  584, 
U.  S.  Comp.  Stat,  Supp.  1911,  p.  1288.  Sec- 
tion 20  of  the  latter  act,  which  is  generally 
referred  to  as  the  Carmack  amendment,  pro- 
vides in  part  as  follows:  "That  any  com- 
mon carrier,  railroad,  or  transportation 
company  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  in 
another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to 
the  lawful  holder  tiiereof  for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by 
it  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such 
property  may  be  delivered,  or  over  whose 
line  or  lines  such  property  may  pass,  and 
no  contract,  receipt  rule,  or  regulation 
shall  exempt  such  common  carrier,  rail- 
road, or  transportation  company  from 
the  liability  hereby  imposed:  Provided, 
that  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law."  Con- 
struing and  interpreting  this  amendment  in 
the  recent  case  of  Adams  Exp.  Co.  v.  Cronin- 
ger,  226  U.  8.  491,  57  L.  ed,  — ,  33  Sup.  Ct. 
Rep.  148,  44  L.R.A.(N.S.)  257,  the  Supreme 
Court  of  the  United  States,  while  recogniz- 
ing the  rule  that  the  liability  of  a  carrier, 
although  engaged  in  interstate  commerce, 
for  loss  or  damage  to  property  carried,  may 
be  regulated  by  state  law  in  the  absence  of 
legislation  thereon  by  Congress,  neverthe- 
less held  that  Congress  having,  by  the  Car- 
mack  amendment,  legislated  directly  upon  a 
carrier's  liability  for  loss  or  damage  to 
interstate  shipments,  and  such  legislation 
superseded  all  regulations  and  policies  of 
any  particular  state  upon  the  same  subject. 
In  discussing  the  validity  of  a  contract  of 
shipment  similar  to  the  one  involved  in  this 
action,  the  court  said :  ''It  has  therefore  be- 
come an  established  rule  of  the  common  law, 
as  declared  by  this  court  in  many  cases,  that 
such  a  carrier  may,  by  a  fair,  open,  just, 
and  reasonable  agreement,  limit  the  amount 
recoverable  by  a  shipper  in  case  of  loss  or 
damage  to  an  agreed  value,  made  for  the 
purpose  of  obtaining  the  lower  of  two  or 
more  rates  of  charges  proportioned  to  the 
umount  of  the  risk."  Again  the  court  said: 
"That  no  inquiry  was  made  as  to  the  actual 
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value  is  not  vital  to  the  fairness  of  the 
agreement  in  this  case.  The  receipt  which 
was  accepted  showed  that  the  charge  made 
was  based  upon  a  valuation  of  $50,  unless 
a  greater  value  should  be  stated  therein. 
The  knowledge  of  the  shipper  that  the  rate 
was  based  upon  the  value  is  to  be  presumed 
from  the  terms  of  the  bill  of  the  lading  and 
of  the  published  schedules  filed  with  the 
Commission.  That  presumption  is  strength- 
ened by  the  fact  that  across  the  top  of  this 
bill  of  lading  there  was  this  statement  in 
bold  type.  "This  company's  charge  is  based 
upon  the  value  of  the  property,  which  must 
be  declared  by  the  shipper.'"  The  same 
doctrine  is  reaffirmed  in  the  cases  of  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Miller,  226  U.  S.  513, 
57  L.  ed.  — ,  33  Sup.  Ct.  Rep.  155,  and  Chi- 
cago, St.  P.  M.  &  0.  R,  Co.  V.  Latta,  226  U. 
S.  519,  67  L.  ed.  — ,  33  Sup.  Ct.  Rep.  155. 
It  follows  from  the  foregoing  opinions  that 
the  trial  court  erred  in  sustaining  the  de- 
murrer in  question. 

It  is  next  insisted  that  the  trial  court 
erred  in  refusing  to  direct  a  verdict  in  favor 
of  the  defendant  on  the  ground  that  the  evi- 
dence utterly  fails  to  show  that  the  injury 
to  the  stock  in  question  was  caused  by  any 
act  of  the  defendant  or  of  any  connecting 
carrier.  In  this  connection  it  is  argued  that 
it  was  the  purpose  of  the  Carmack  amend- 
ment to  impose  liability  upon  the  initial 
carrier  only  in  the  event  that  the  loss  or 
damage  was  "caused  by  it"  or  "caused  by" 
any  connecting  carrier.  Taking  this  view  of 
the  case,  it  is  earnestly  argued  that  the 
damage  to  the  stock  in  question  was  in  no 
sense  "caused  by"  defendant.  On  the  con- 
trary, the  proximate  cause  of  the  injury  to 
the  stock  was  the  presence  of  the  cow  on 
the  track  at  a  place  where  her  presence 
could  not  have  been  reasonably  anticipated, 
and  at  a  time  when  no  amount  of  care  on 
the  part  of  defendant's  employees  could 
have  prevented  the  wreck.  As  we  under- 
stand the  statute  in  question,  it  was  not 
the  purpose  of  Congress  to  lessen  in  the 
slightest  degree  the  previously  existing  lia- 
bility of  the  initial  carrier  or  any  connect- 
ing carrier.  On  the  contrary,  the  manifest 
purpose  of  the  enactment  was  to  continue 
the  previously  existing  liability  of  both  the 
initial  and  connecting  carrier,  and  in  ad- 
dition thereto  to  impose  upon  the  initial 
carrier,  in  certain  cases,  the  liability  that 
had  theretofore  exisf^l  on  the  part  of  the 
connecting  carrier  alone.  In  other  words, 
if  the  case  is  one  where  the  connecting  car- 
rier was  liable  before  the  enactment  of  the 
statute  in  question,  then,  under  and  by 
virtue  of  the  provisions  of  that  act,  the 
initial  carrier  is  likewise  liable.  This  view, 
we  think,  is  fully  sustained  by  tho  following 
language  of  Mr.  Justice  Lurton  in  the  case 
of    Adams    Exp.    Co.    v.  Croninger,  supra: 
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*'VVhat  is  the  liability  imposed  upon  the  car- 
rier? It  is  a  liability  to  any  holder  of  the 
bill  of  lading  which  the  primary  carrier  is 
required  to  issue  'for  any  loss,  damage,  or 
injury  to  such  property  caused  by  it'  or  by 
any  connecting  carrier  to  whom  the  goods 
are  deliyered.  The  suggestion  that  an  ab- 
solute liability  exists  for  every  loss,  dam- 
age, or  injury,  from  any  and  every  cause, 
would  be  to  make  such  a  carrier  an  absolute 
insurer,  and  liable  for  unavoidable  loss  or 
damage,  though  due  to  uncontrollable  forces. 
That  this  was  the  intent  of  Congress  is  not 
conceivable.  To  give  such  empliasis  to  the 
words  'any  loss  or  damage'  would  be  to 
ignore  the  qualifying  words  'caused  by  it.' 
The  liability  thus  imposed  is  limited  to  'any 
loss,  injury,  or  damage  caused  by  it  or  a 
succeeding  carrier  to  whom  the  property 
may  be  delivered,'  and  plainly  implies  a  lia- 
bility for  some  default  in  its  common-law 
duty  as  a  common  carrier." 

It  remains  to  consider  what  is  the  liability 
imposed  by  the  common  law.  The  general 
rule  as  to  the  common  carrier's  liability 
with  reference  to  goods  in  its  possession  as 
carrier,  and  regardless  of  any  contractual 
exceptions,  is  that  he  is  liable  for  all  loss 
or  destruction  of  or  injury  to  such  goods  not 
occasioned  by  the  act  of  God  or  the  public 
enemy.  Since  the  original  statement  of  the 
rule,  certain  exceptions  thereto  have  become 
well  recognized;  and  a  more  accurate  state- 
ment of  the  carrier's  liability  under  such 
circumstances  is  that  he  is  liable  for  all  loss 
or  injury  not  due  to  the  act  of  God  or  the 
public  enemy  or  the  public  authority,  or  to 
the  inherent  nature  or  qualities  of  the 
goods,  or  the  act  or  fault  of  the  shipper  or 
his  agent.  And  even  in  the  excepted  cases 
the  carrier  may  become  liable  if,  by  the 
exercise  of  reasonable  care,  he  could  have 
avoided  or  lessened  the  loss  or  damage.  6 
Cyc.  376;  Hutchinson,  Carr.  3d  ed.  §  265. 

While  it  is  sometimes  said  that  a  railroad 
is  not  a  carrier  of  live  stock  with  the  same 
responsibilities  which  attend  it  as  a  carrier 
of  goods,  and  that  the  nature  of  the  proper- 
ty, the  inherent  difficulties  of  its  safe  trans- 
portation, and  the  necessity  of  furnishing  to 
the  animals  food  and  water,  light,  and  air, 
and  of  protecting  them  from  injuring  each 
other,  imposes  duties  in  many  respects  wide- 
ly different  from  those  devolving  upon  a 
mere  carrier  of  goods  (North  Pennsylvania 
R.  Co.  V.  Commercial  Nat.  Bank,  123  U.  S. 
727,  31  L.  ed.  287,  8  Sup.  Ct.  Rep.  266),  and 
while  some  of  the  authorities  hold  that  car- 
riers of  live  stock  are  not  liable  as  common 
carriers,  but  only  bound  to  transport  with 
ordinary  care  and  skill  (Heller  v.  Chicago  & 
G.  T.  R.  Go.  109  Mich.  63,  63  Am.  St.  Rep. 
541,  66  N.  W.  667 ;  Baker  v.  Louisville  &  N. 
R.  Co.  10  Lea,  304),  yet  the  decided  weight 
of  authority  is  that  a  carrier  receiving  live 
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stock  for  transportation  does  so  under  the 
usual  liabilities  attached  to  a  carrier  of 
goods,  and  so,  omitting  certain  exceptions 
not  material  to  the  consideration  of  this 
case,  it  is  the  general  rule  that  the  carrier 
of  live  stock  is  liable  for  any  loss  or  damage 
not  due  to  the  act  of  God  or  the  public  ene- 
my, or  to  the  inherent  or  proper  vice  of  the 
animals,  unless  attended  by  some  negligence 
on  his  part.  6  Cyc.  371;  Hutchinson,  Carr. 
§  339 ;  Kansas  P.  R.  Co.  v.  Nichols,  9  Kan. 
235,  12  Am.  Rep.  494;  Evans  v.  Fitchburg 
R.  Co.  Ill  Mass.  142,  15  Am.  Rep.  19;  Chi- 
cago, B.  k  Q.  R.  Co.  V.  Williams,  61  Neb. 
608,  56  L.R.A.  289,  86  N.  W.  832;  Waldron 
V.  Fargo,  170  N.  Y.  130,  62  N.  E.  1077; 
Louisville  &  N.  R.  Co.  v.  Dies,  91  Tenn.  177, 
30  Am.  St.  Rep.  871,  18  S.  W.  266;  Kinnick 
Bros.  V.  Chicago,  R.  I.  &  P.  R.  Co.  69  Iowa, 
665,  29  N.  W.  772;  Hall  v.  Renfro,  3  Met. 
(Ky.)  51;  Stiles  v.  Louisville  &  N.  R.  Co. 
129  Ky.  175,  18  L.R.A.(N.8.)  86,  130  Am. 
St.  Rep.  429,  110  S.  W.  820;  South  A  North 
Ala.  R.  Co.  V.  Henlein,  62  Ala.  606,  23  Am. 
Rep.  678;  Fordyce  v.  McFlynn,  66  Ark.  424, 
19  S.  W.  961 ;  Union  P.  R.  Co.  v.  Rainey,  19 
Colo.  225,  34  Pac.  986;  Cooper  v.  Raleigh  & 
G.  R.  Co.  110  Ga.  659,  36  S.  E.  240;  Ohio  & 
M.  R.  Co.  V.  Dunbar,  20  111.  623,  71  Am.  Dec. 
291;  Evansville  &  C.  R.  Co.  v.  Young,  28 
Ind.  516;  McCoy  v.  Keokuk  &  D.  M.  R.  Co. 
44  Iowa,  424 ;  Kansas  P.  R.  Co.  v.  Reynolds, 
8  Kan.  623;  Sager  v.  Portsmouth,  S.  &  P. 
&  E.  R.  Co.  31  Me.  228,  50  Am.  Dec.  659; 
Evans  v.  Fitchburg  R.  Co.  Ill  Mass.  142,  15 
Am.  Rep.  19. 

In  the  present  case  the  defendant  was  in 
possession  of  the  stock  as  a  common  car- 
rier. Having  received  possession  of  the 
stock,  it  was  charged  with  the  duty  of  de- 
livering them,  or  explaining  why  that  had 
not  been  done.  If  the  failure  to  deliver  was 
due  to  the  act  of  God,  the  public  enemy,  the 
public  authority,  or  to  the  inherent  nature 
of  the  live  stock,  or  the  act  or  fault  of  the 
shipper  or  his  agent,  or  to  some  other  cause 
against  which  it  might  lawfully  contract,  it 
was  for  the  carrier  to  bring  itself  within 
such  exceptions.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Wallace,  223  U.  S.  481,  56  L.  ed.  516, 
32  Sup.  Ct.  Rep.  205.  In  this  case  there 
was  no  attempt  on  the  part  of  defendant  to 
bring  itself  within  any  of  the  above  excep- 
tions. On  the  contrary,  the  facts,  which  are 
not  disputed,  show  that  the  injury  to  the 
stock  was  caused  by  the  wreck.  That  being 
true,  defendant  is  liable. 

What,  then,  is  the  measure  of  damages? 
It  appears  that  five  of  the  mules  belonging 
to  plaintiff  were  killed,  while  three  mules 
and  one  horse  were  injured.  Plaintiff  con- 
tends that  there  was  a  conversion  of  the 
injured  stock.  In  this  connection  he  insists 
that  there  was  no  plea  that  the  stock  were 
tendered  to  him,    and    that    this    evidence 
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should  have  been  excluded.  Plaintiff,  how- 
ever, alleged  that  the  injured  stock  was  sold 
without  right  or  legal  authority,  and  the  is- 
sue was  joined  upon  this  question.  Whether 
or  not  the  stock  was  converted  depended  up- 
on the  facts.  For  the  purpose  of  showing 
that  there  was  no  conversion,  defendant  had 
a  right  to  show  the  facts.  We  therefore  con- 
clude that  it  was  not  necessary  to  plead  a 
tender,  but  that  under  a  general  denial  of 
conversion  the  tender  could  be  shown. 

While  ordinarily  a  carrier  has  no  right  to 
sell  the  property  of  a  shipper  or  consignee, 
we  think,  under  the  facts  of  this  case,  a  sale 
was  justified.  The  shipper  and  the  con- 
signee were  the  same  person.  The  carrier 
was  therefore  under  no  duty,  upon  the  re- 
fusal of  the  consignee  to  receive  the  goods, 
to  notify  the  consignor  of  this  fact.  Nor 
was  he  under  any  duty  to  hold  the  live  stock 
indefinitely  and  incur  the  expense  necessary 
for  its  keep.  When  the  shipper  refused  to 
receive  the  stock,  defendant  had  a  right  to 
dispose  of  it  upon  the  best  terms  possible, 
and  such  sale  did  not  constitute  a  conver- 
sion. 

If,  upon  the  issue  joined,  it  should  turn 
out  that  the  contract  limiting  the  defend- 
ant's liability  to  $75  per  head  was  fairly 
made,  then  defendant's  liability  for  each  of 
the  mules  killed  is  limited  to  that  amount. 
For  the  stock  injured,  and  which  was  sold 
for  less  than  $75  per  head,  defendant  is 
liable  to  the  extent  of  $75  per  head;  but,  as 
to  the  stock  which  was  sold  for  an  amount 
in  excess  of  $76  per  head,  defendant  is  li- 
able for  the  amount  actually  received,  less 
the  expense  of  their  sale  and  the  reasonable 
cost  of  their  keep  from  the  time  that  they 
were  injured ;  the  liability  in  no  event  to  be 
less  than  $75  per  head. 

Should  it  turn  out  that  the  agreement 
limiting  defendant's  liability  to  $75  per 
head  was  obtained  by  fraud  or  deceit,  then 
the  ordinary  measure  of  damages  will  ap- 
ply, with  the  exception  that  the  court  must 
take  into  consideration  the  fact  that  the 
defendant  is  liable  for  the  proceeds  of  the 
sale  of  the  injured  stock  retained  by  it,  less 
the  expense  of  sale  and  the  reasonable  cost 
of  the  keep  of  the  stock  from  the  time  of 
their  injury. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  opinion. 

A  petition  for  rehearing  having  been  filed, 
Clay,  C,  on  June  20,  1013,  handed  down  the 
following  additional  opinion  (154  Ky.  549, 
157  S.  W.  926); 

In  our  former  opinion,  which  may  be  found 
in  153  Ky.  730,  ante,  529,  156  S.  W.  400, 
we  used  the  following  lan<;uage:  "Should  it 
turn  out  that  the  agreement  limiting  de- 
fendant's liability  to  $75  per  head  was  ob- 
tained by  fraud  or  deceit,  then  the  ordinary 
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measure  of  damages  will  apply,  with  the  ex-i 
ception  that  the  court  must  take  into  con- 
sideration the  fact  that  the  defendant  is 
liable  for  the  proceeds  of  the  sale  of  the 
injured  stock  retained  by  it,  less  the  ex- 
pense of  sale  and  the  reasonable  cost  of  the 
keep  of  the  stock  from  the  time  of  their  in- 
jury." 

For  the  purpose  of  making  clear  what  is 
intended  by  the  foregoing  language,  we 
deem  it  necessary  to  say  that  ordinarily  the 
measure  of  damages,  where  stock  is  injured, 
is  the  difference  between  their  market  value 
just  before  and  after  injury.  This  rule, 
however,  contemplates  that  the  injured  stock 
shall  be  delivereid  to  the  plaintiff.  To  ap- 
ply that  rule  without  qualification  to  the 
facts  of  this  case  would  work  an  injustice 
to  the  plaintiff,  for  the  defendant,  after 
a  tender  of  the  stock  and  a  refusal  on  the 
part  of  the  plaintiff  to  receive  them,  sold 
the  stock  and  retained  the  proceeds  of  the 
sale.  In  this  case,  therefore,  plaintiff,  un- 
der the  circumstances  indicated,  is  entitled 
to  recover  the  difference  between  the  mar- 
ket value  of  the  stock  just  before  and  after 
injury,  and  in  addition  thereto  the  proceeds 
of  the  sale  of  the  injured  stock,  less  the  ex- 
pense of  sale  and  the  reasonable  cost  of  their 
keep  from  the  time  of  their  injury. 

The  opinion  is  extended  in  the  manner 
indicated,  and  the  petition  for  rehearing  ie. 
overruled. 


MICHIGAN  SUPREMB  OOI7RT. 

MATT  PUDAS 

V. 

ANDREW  MATTOLA,  Plff.  in  Err. 
(—  Mich.  — ,  138  N.  W.  1062.) 

t 

I 

Assumpsit  —  promise  to  settle  claim  for 
tort. 

A  promise  to  settle  an  unliquidated  claim 
for  tort  at  a  stipulated  sum  will  not  sus- 
tain an  action  of  assumpsit  as  upon  an  ao- 
count  stated. 

(December  17,  1912.) 

Note. ^Character  of  the  clnima  which 
may  he  the  subject  of  aooounJt  stated. 

This  note  as  indicated  by  the  title  is 
confined  to  a  discussion  of  just  what  classes 
of  claims  may  be  the  subject  of  account 
stated,  and  it  docs  not  go  into  the  ques- 
tion as  to  the  formalities  necessary  in 
a  particular  case  to  render  an  account 
a  stated  account,  such  as,  for  instance,  the 
formal  sufficiency  of  the  statement,  or  the 
sufficiency  of  the  evidence  to  indicate  ac- 
quiescence. And"  for  the  purposes  of  this 
note,  the  claims  are  assumed  to  be  valid. 
The  question  as  to  whether  the  illegality 
or  unenforceability  of  the  original  transac-^ 
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ERROR  to  the  Circuit  Court  for  Houghton 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  upon  an  account 
stated.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Hanchette  &  Lawton  for  plain- 
"tiff  in  error. 

Messrs.  Burrltt  &  Burritt  for  defendant 
dn  error. 

McAIvay,  J.,  delivered  the  opinion  of 
-the  court: 

Plaintiff  recovered  a  judgment  in  the  cir- 
^cnit  court  for  Houghton  county  against  de- 
fendant in  an  action  of  assumpsit  upon  an 
•account  stated,  from  which  defendant  has 
■appealed  by  writ  of  error. 

The  following  are  the  facts  in  the  case: 


The  record  shows  that  the  plate  glass  front 
of  plaintiff's  place  of  business  had  been 
broken.  Plaintiff  claimed  that  defendant 
was  one  of  the  parties  who  wrongfully  com- 
mitted this  damage.  Complaint  wa^  made 
before  a  justice  of  the  peace  against  defend- 
ant (as  the  justice  testifies)  for  malicious 
destruction  of  property.  The  defendant  was 
arrested  and  taken  to  the  justice's  office, 
where  some  negotiations  were  had,  which 
plaintiff  claims  resulted  in  an  agreement  on 
the  part  of  defendant  to  pay  to  him  $16  as 
his  share  of  the  damages  for  the  breaking 
of  plaintiff's  window.  There  is  a  dispute 
as  to  whether  such  an  agreement  ever  was 
made.  Plaintiff  later  brought  suit,  declar- 
ing and  relying  upon  this  claimed  agree- 
ment  made   in   settlement   of   this   wrong 


tion  is  a  defense  to  an  action  of  account 
stated  is  discussed  in  the  note  to  Murphey 
-V.  Springs,  post,  539. 

Cases  involving  the  effect  of  a  statement 
•of  the  amount  due  on  an  instrument  for 
the  payment  of  money,  to  sustain  an  action 
■as  on  account  stated,  will  be  found  in  the 
note  to  Jasper  Trust  Co.  v.  Lamkin,  24 
L.R.A.(N.S.)  1237.  And  the  note  does 
not  include  cases  on  the  question  whether 
a  balanced  bank  book  returned  to  the  de- 
positor with  vouchers  is  an  account  stated. 

Generally. 

See  also  infra,  the  division  relating  to 
'book  account. 

An  account  stated  is  an  agreement  be- 
tween parties  who  have  had  previous  trans- 
4U!tions  of  a  monetary  character,  that  all 
the  items  of  the  account  representing  such 
transaction  are  true,  and  that  the  balance 
due  is  correct,  together  with  a  promise, 
express  or  implied,  for  the  payment  of 
-such  balance.  Thomasma  v.  Carpenter, 
post,  543.  The  rule  of  account  stated  has 
frequently  been  said  to  have  been  founded 
originally  on  the  practice  of  merchants,  and 
some  courts  have  refused  to  extend  the 
rule  beyond  controversies  between  mer- 
-chants.  But,  as  has  been  said  by  the  Mich- 
igan court,  the  application  of  the  principle 
is  probably  extended  beyond  the  realm  of 
mercantile  transactions  in  most  of  the 
-states.    Ibid. 

The  admission  that  a  certain  fund  is  due 
in  respect  of  a  debt  for  which  an  action 
will  lie  is  evidence  sufficient  to  support  an 
account  stated.  Ware  v.  Dudley,  16  Ala. 
742. 

It  is  sufficient  to  prove  some  existing 
■antecedent  debt  or  demand  between  the 
parties  respecting  which  a  balance  was 
struck,  and  it  is  not  necessary  to  show  the 
nature  of  the  original  transaction  of  in- 
•debtedness,  or  to  give  the  items  constitut- 
ing the  account.  Stevens  v.  Tuller,  4  Mich. 
387. 

But  a  statement  sent  by  a  collector  to 
ills  principal  cannot  ripen  into  an  account 
45  L.R.A.(N.S.) 


stated  which  will  preclude  the  latter  from 
asserting  items  omitted  from  the  account, 
which  were  exclusively  within  the  col- 
lectors' knowledge  and  were  chargeable 
against  him.  Vanuxem  v.  New  York  L. 
Ins.  Co.  122  Fed.  107. 

Balances  shown  in  a  broker's  pass  book 
are  the  subject  of  an  account  stated.  Marye 
V.  Strouse,  6  Sawy.  204,  5  Fed.  483,  2  Mor. 
Min.   Rep.   204. 

And  plaintiff's  attorney  who  renders  an 
account  to  the  defendant  for  money  realized 
above  the  amount  of  the  plaintiff's  judg- 
ment does  not  thereby  render  himself  liable 
as  upon  an  account  stated,  where  there  has 
been  no  demand  therefor  in  behalf  of  the 
defendant.  Mellon  y.  Campbell,  11  Pa. 
415. 

Necessity  of  pre-existing  debt  between  the 

parties. 

See  also  Whitehead  v.  Howard,  2  Brod. 
&  B.  372,  6  J.  B.  Moore,  105,  23  Revised 
Rep.  471,  infra  under  ''unliquidated  claim." 

And  see  infra,  the  division  relating  to 
book  account. 

As  to  the  effect  of  the  illegality  or  unen- 
forceability of  the  original  claim  or  trans- 
action, see  the  note  to  Murphey  v.  Springs, 
post,  539. 

An  account  stated  must  be  based  on  pre- 
vious dealings  and  transactions  between  the 
parties,  and,  while  it  is^  not  necessary,  to 
support  an  action  upon  an  account  stated, 
to  show  the  nature  of  the  original  debt 
or  to  prove  the  specific  items  constituting 
the  account,  it  must  appear  that,  at  the 
time  of  the  accounting,  there  had  been 
previous  transactions  and  dealings  between 
the  parties,  and  the  doctrine  cannot  be 
invoked  to  create  an  indebtedness  which, 
before  that,  had  no  existence.  Its  purpose 
is  to  determine  the  amount  of  a  debt  where 
liability  exists.  Such  is  the  rule  of  the 
following  cases,  which  deny  a  risrht  of  ac- 
tion upon  account  stated,  upon  the  ground 
that  there  was  no  antecedent  debt,  in  the 
circumstances  indicated  in  parentheses: 
Clarke  v.  Webb,  2  Dowl.  P.  C.  671,  1 
Cromp.  M.  &  R.  29,  4  Tyrw.  673,  3  L.  J. 
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charged  againgt  defendant  as  an  account 
stated  in  assumpsit,  and  has  recoyered  a 
judgment  in  this  suit,  which  is  founded  en- 
tirely upon  the  theory  that  an  account  stat- 
ed was  had  between  these  parties.  This 
suit  was  instituted  in  the  court  of  the  jus- 
tice before  whom  defendant  was  brought 
by  the  officer,  as  above  mentioned.  The  case 
was  tried  in  that  court  before  a  jury,  and  a 
judgment  was  rendered  against  plaintiff. 
Upon  appeal  to  the  circuit  court  the  case 
resulted  as  above  stated. 

The  trial  judge  accepted  the  theory  of  the 
plaintiff  that  the  only  question  to  be  deter- 
mined was  whether  in  fact  an  account  had 
been  stated  as  claimed  by  plaintiff.  De- 
fendant has  assigned  errors  in  the  case,  of 
which,  as  we  view  it,  but  the  one  need  be 


considered  which  charges  the  court  was  in 
error  in  holding  that  the  facts  in  this  case 
show  that  this  transaction  could  be  consid- 
ered in  law  as  a  foundation  of  an  action  for 
an  account  stated  in  assumpsit.  The  state- 
ment by  the  appellant  of  his  position  is  as 
follows :  "The  court  was  in  error  in  holding 
that  an  unliquidated  claim  for  tort  is  prova- 
ble as  an  account  stated,  upon  the  theory 
that  the  defendant  had  promised  to  settle 
the  tort  at  a  stipulated  sum." 

Definitions  of  an  "account  stated"  have 
been  given  by  textwriters  and  authorities, 
of  which  the  following  may  be  accepted  as 
a  general  statement:  "In  general  terms, 
where  an  account  is  rendered  by  one  person 
to  another,  showing  a  balance  due  from  the 
one  to  the  other,  and  the  indebtedness  thus 


Exch.  N.  S.  300;  Allen  v.  Cook,  2  Dowl.  P. 
C.  546  (no  evidence  of  antecedent  debt) ; 
Marshall  v.  Wilson,  14  Week.  Rep.  699,  Jr. 
Rep.  2  C.  L.  356 ;  French  v.  French,  3  Scott, 
N.  R.  121,  5  Jur.  410,  2  Mann.  &  G.  044, 
1  Drink.  169,  10  L.  J.  C.  P.  N.  S.  220  (debt 
of  third  person) ;  Petch  v.  Lyon,  9  Q.  B. 
147,  16  L.  J.  Q.  B.  N.  S.  393  (widow's  prom- 
ise to  pay  deceased  husband's  debt) ;  Lub- 
bock V.  Tribe,  3  Mees.  &  W.  607, 1  Horn  &  H. 
160,  7  L.  J.  Exch.  N.  S.  158  (promise  to 
the  plaintiff  to  replace  check  given  by  de- 
fendant and  lost  by  the  plaintiff,  payment 
having  been  stopped ) ;  Toms  v.  Sills,  29  U. 
C.  Q.  B.  407  (no  previous  transactions) ; 
Kennedy  v.  Adams,  16  N.  B.  162  (accept- 
ance of  order  drawn  by  drawee's  creditor 
will  not  sustain  account  stated  by  the 
payee) ;  Ventress  v.  Gunn,  6  Ala.  App.  226, 
60  So.  560  (mother's  promise  to  pay  for 
services  rendered  to  the  daughter  at  her 
request,  by  one  who  charged  the  same  to 
the  father  and  rendered  the  bill  to  him)  ; 
Stimson  Mill  Co.  v.  Hughes  Mfg.  Co.  8 
Cal.  App.  559,  97  Pac.  322  (account  ren- 
dered made  out  against  a  partnership  which 
formerly  conducted  the  business,  and  from 
which  the  defendant  purchased  the  busi- 
ness) ;  Zacarino  v.  Pallotti,  49  Conn.  36 
(acknowledgment  simultaneous  with  orig- 
inal transaction) ;  Martvn  v.  Amold,  36 
Fla.  446,  18  So.  791  (debt* of  third  person)  ; 
Daytona  Bridge  Co.  v.  Bond,  47  Fla.  136. 
36  So.  445  (account  rendered  to  defendant 
for  goods  purchased  by  another) ;  Chase  v. 
Chase,  191  Mass.  556,  78  N.  E.  115  (gra- 
tuitous promise  by  one  of  two  brothers  to 
share  with  the  other  the  property  left  to 
the  former  by  their  mother) ;  Fisse  v. 
Blanke,  127  Mo.  App.  422,  105  S.  W.  689 
(holding  statement  against  corporation  for 
services  rendered  officers  individually,  not 
proper  basis  for  action  of  account  stated 
against  officers  individually) ;  Field  v. 
Knapp,  108  N.  Y.  87,  14  N.  E.  829  (ac- 
count on  defendant's  book,  though  in  plain- 
tiff^s  name,  was  opened  by  another  with 
whom  all  dealings  were  had) ;  Austin  v. 
Wilson,  33  N.  Y.  S.  R,  603,  11  N.  Y.  Supp. 
565  (goods  ordered  by  defendant's  servant 
without  authority)  ;  Uallahan  v.  O'Rourke, 
4o  L.R.A.(N.S.) 


17  App.  Div.  277,  45  N.  Y.  Supp.  764  (bill 
rendered  to  defendant  for  medical  atten> 
tion  to  her  husband ) ;  William  Allen  &  Co. 
V.  Somerset  Hotel  Co.  88  N.  Y.  Supp.  944 
(debt  contracted  in  business  before  incor- 
poration of  defendant  and  its  succession  to 
the  business)  ;  Brush  &  S.  Co.  v.  Ross,  51 
Misc.  44,  99  N.  Y.  Supp.  796  (account  ren- 
dered to  defendant  for  goods  apparently 
purchased  by  his  predecessor  in  the  busi- 
ness, it  appearinff  that,  although  the  de- 
fendant retained  the  goods  without  objec- 
tion, bills  had  been  sent  to  his  predecessor 
at  the  time  of  the  transaction) ;  Bauer  v. 
Ambs,  144  App.  Div.  274,  128  N.  Y.  Supp. 
1024  (involving  defendant's  alleged  prom- 
ise to  pay  debts  contracted  by  her  husband 
in  business  conducted  solely  by  himself  and 
in  his  own  name)  ;  Tori'c-Optical  Co.  v. 
Bechtold,  138  N.  Y.  Supp.  1078.  (bill  ren- 
dered to  defendant  for  goods  sold  his  as- 
signor before  business  was  assigned) ;  Vol- 
kening  v.  De  Graaf,  12  Jones  &  S.  424,  af- 
firmed in  81  N.  Y.  268  (account  between 
joint  contractors  for  the  fitting  up  of  a 
store,  under  which  defendant  was  not  di- 
rectly liable  for  material  purchased  from 
the  plaintiff,  though  nominally  purchasing 
and  billing  the  materials  to  the  owner  in 
his  own  name) ;  Truman  v.  Owens,  17  Or. 
523,  21  Pac.  665  (acknowledgment  simul- 
taneous with  original  transaction)  ;  Powers 
V.  New  England  F.  Ins.  Co.  68  Vt.  390,  35 
Atl.  331  (obiter)  :  Davis  v.  Seattle  Nat. 
Bank,  19  Wash.  65,  62  Pac.  526  (services 
rendered  to  bank  before  it  transferred  its 
assets  to  defendant)  ;  Cooper  v.  Upton,  60 
W.  Va.  648,  64  S.  E.  523,  reaffirmed  on  re- 
hearing in  65  W.  Va.  401,  64  S.  E.  527 
(claim  of  broker  for  commission  on  sale 
not  made  by  him). 

And  for  the  purposes  of  account  stated, 
there  can  be  no  debt  in  the  case  of  an  execu- 
tory contract.  Lemere  v.  Elliott,  30  L.  J. 
Exch.  N.  S.  350,  6  Hurlst.  &  N.  656,  7  Jur. 
N.  S.  1206,  4  L.  T.  N.  S.  304  (L  O.  U.  given 
in  earnest  of  the  purchase  money  under  a 
contract  for  the  sale  of  a  business). 

Likewise,  there  can  be  no  account  stated 
where  the  liability  is  contingent  (Baker  v. 
Heard,  5  Exch.  959,  20  L.  J.  Exch.  N.  S. 
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expressed  is  acknowledged  to  be  due  by  the 
person  against  whom  the  balance  appears,  or 
where  parties  having  previous  transactions 
agree  upon  a  definite  balance  as  due  from 
one  to  the  other,  this  will  constitute  an  ac- 
count stated."  1  Cyc.  364.  This  doctrine 
was  founded  originally  upon  the  practice 
among  merchants.  This  definition  states 
the  doctrine  generally  as  it  was  originally 
accepted.  It  has  been  somewhat  modified, 
but  the  rule  has  been  retained  that,  in  order 
to  constitute  an  account  stated,  there  must 
be  some  prior  transaction,  which  may  in- 
clude but  a  single  item,  where  there  are  no 
mutual  dealings,  and  when  the  transaction 
has  no  relation  to  trade.  1  Cyc.  365.  This 
suit  upon  an  account  stated  was  brought  to 
recover  upon  a  claimed  settlement  between 


the   parties  of  an  unliquidated  claim    for 
damages  arising  out  of  a  tort. 

The  supreme  court  of  Oregon,  in  an  ex- 
cellent opinion  written  by  Mr.  Justice  VVol- 
verton,  in  a  case  where  action  was  brought 
upon  an  account  stated  to  recover  for  an  un- 
liquidated claim  of  damages  for  breach  of  a 
contract,  in  discussing  this  question,  said: 
"Suppose  the  plaintiff  had  sent  to  defend- 
ants a  statement  in  writing  of  his  claim  . 
against  them  for  $300  for  building  this 
fence,  and  the  defendants  had  retained  it 
an  unreasonable  or  any  length  of  time  with- 
out objection,  would  a  promise  to  pay  such 
a  sum  arise  by  implication?  Undoubtedly 
not.  If  such  were  the  rule,  it  would  be  an 
easy  matter  for  any  claimant  to  convert  an 
action   for  unliquidated  damages,  whether 


444),  as,  for  instance,  where  an  indorser, 
shortly  before  the  maturity  of  the  bill  of 
exchange,  promises  to  pay  the  same  if  dis- 
honored (Burgh  V.  Legg,  5  Mces  &  W.  418, 
7  Dowl.  P.  C.  814,  8  L.  J.  Exch.  N.  S.  258). 

Jugla  V.  Trouttet,  120  N.  Y.  21,  23  N. 
E.  1066,  impliedly  recognizes  that  an  ac- 
tion of  account  stated  will  not  lie  upon  a 
claim  liability  on  which  depends  upon  a' 
condition  precedent  to  be  performed  by  the 
creditor,  but  holds  that  no  such  condition 
precedent  existed  in  this  case. 

But  it  was  held  in  Armitage  v.  Vivian, 
2  Manitoba  L.  Rep.  360,  that  a  document 
acknowledging  an  amount  due  at  the  time 
of  its  dat^  but  payable  upon  a  future  con- 
tingency, sustained  on  account  stated. 

And  it  is  held  that  an  account  stated 
cannot  be-  opened  because  an  item  of  inter- 
est which  went  into  it  could  not  have  heen 
recovered  by  suit,  provided  such  item  is 
not  illegal.  Marye  v.  Strouse,  6  Sawy.  204. 
5  Fed.  483,  2  Mor.  Min.  Rep.  294 ;  Auzerais 
v.  Naglee,  74  Cal.  60,  15  Pac.  371  (interest 
included  at  rate  greater  than  that  recover- 
able in  absence  of  provision  as  to  rate  in 
contract).  As  to  the  effect  of  illegal  in- 
terest, see  the  note  to  Murphey  v.  Springs, 
post  539. 

Necessity  of  mutuality  of  claims. 

The  original  conception  of  the  principle 
of  account  stated,  which  limited  its  ap- 
plication to  mutual  transactions  between 
merchants,  has  so  been  broadened  that  it 
has  come  to  be  the  accepted  doctrine  that 
even  mutual  dealings  or  debts  are  not  nec- 
essary, and  that  a  single  item  of  indebted- 
ness is  sufficient  to  support  an  account 
stated.  Highmore  v.  Primrose,  5  Maule  & 
S.  65;  Styart  v.  Rowland,  1  Shower,  K.  B. 
215;  Knowles  v.  Michel,  13  East,  249;  Ware 
V.  Dudley,  16  Ala.  742;  Wharton  v.  Cain, 
50  Ala.  408;  Mitchell  v.  Allen,  38  Conn. 
188  (which  did  not  comment  upon  the  fact 
that  only  a  single  item  was  involved) ;  Rut- 
ledsre  v.  Moore,  9  Mo.  537;  Kock  v.  Bonitz, 
4  Daly,  117;  Powers  v.  New  England  F. 
Ins.  Co.  68  Vt.  390,  36  Atl.  331;  Cobb  v. 
Anmdell,  26  Wis.  553  (oUter). 
45  L.R.A.(N.S.) 


Claim  under  specialty  contract. 

See  also  infra,  the  division  relating  to 
book  account. 

The  statement  of  an  amount  due  under 
a  specialty  contract  will  not  justify  an  ac- 
tion of  account  stated.  Gilson  v.  Stewart. 
7  Watts,  100.  The  remedv  in  such  a  case 
is  not  upon  account  stated,  but  upon  the 
specialty.  Middleditch  v.  Ellis,  2  Elxch. 
623,  17  L.  J.  Exch.  N.  S.  365. 

Therefore,  a  claim  for  services  rendered 
under  an  express  contract  specifying  th«' 
compensation  is  in  no  sense  an  account 
which,  by  rendition  and  acquiescence,  can 
ripen  into  an  account  stated.  Thomasma  v. 
Carpenter,  post,  543. 

However,  where  there  is  a  new  con- 
sideration for  the  new  promise  account 
stated  will  lie,  as,  for  instance,  where,  on 
the  formation  of  a  partnership  for  a  speci- 
fied time,  it  is  specially  covenanted  that 
there  shall  be  accountings  annually  and  at 
the  end  of  the  prescribed  time,  the  disso- 
lution of  the  partnership  before  the  time 
specified  is  a  sufficient  consideration  to  sup- 
port an  account  stated  upon  an  accounting 
had  at  that  time.  Foster  v.  Allanson,  2 
T.  R.  479,  distinguished  in  Middleditch  v. 
Ellis,  supra. 

Unliquidated   claim. 

See  also  infra,  the  division  relating  to 
book  account. 

The  doctrine  of  account  stated  has  no  ap- 
plication to  an  unliquidated  claim  for  dam- 
apes  for  breach  of  contract.  Charnlev  v. 
Sibley,  20  C.  C.  A.  157,  34  U.  S.  App.  705, 
73  Fed.  980 ;  Vanbebber  v.  Plunkett,  26  Or. 
562,  27  L.R.A.  811,  38  Pac.  707.  (To  the 
report  of  this  case  in  27  L.R.A.  811,  is  ap- 
pended a  note  discussing  generally  the  ques- 
tion of  what  constitutes  an  account  stated.) 

In  Fraley  v.  Bispham,  10  Pa.  320,  51  Am. 
Dec.  486,  a  letter  in  which  the  plaintifT 
stated  the  amount  of  damage  resulting  to 
him  in  the  defendant's  breach  of  contract 
was  held  to  be  no  evidence  of  an  account 
stated  where  there  had  been  no  actual  set- 
tlement or  adjustment  between  the  parties. 

So,  the  doctrine  of  account  stated  cannot 
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arising  from  contrnct  or  tort,  into  an  action 
upon  a  money  demand,  wherein  it  would 
not  be  permissible  to  inquire  into  the  orig- 
inal cause  of  action.  Every  person  against 
whom  such  a  claim  is  made  would  be  com- 
pelled to  be  constantly  on  the  alert,  and 
make  due  and  timely  objection  in  order  to 
prevent  an  undue  advantage  being  taken  of 
him.  The  doctrine  of  an  account  stated 
cannot  be  carried  to  this  extent.  A  single 
item,  not  of  a  debt  due  and  owing,  but  of 
an  unliquidated  claim  of  damages  for  the 
breach  of  a  parol  or  simple  contract,  cannot 
form  the  basis  of  an  account  stated."  Van- 
bebber  v.  Plunkett,  27  L.R.A.  811,  and  notes 
(26  Or.  562,  38  Pac.  707).  The  only  dis- 
tinction between  the  Oregon  case  above  cited 
and  the  instant  case  is  that  the  former  grew 
out  of  a  settlement  of  unliquidated  damages 
arising  from  the  breach  of  a  contract,  and 
the  latter  from  a  claimed  settlement  of  un- 
liquidated damages  arising  from  a  tort. 

The  basis  of  an  account  stated  must  al- 
ways be  a  balance  or  amount  due  upon  a 
subsisting  indebtedness.  This  was  the  prin- 
ciple upon  which  the  action  upon  an  ac- 
count stated  was  founded.  Therefore  a 
settlement  of  an  unliquidated  claim  for  dam- 
ages arising  either  from  the  breach  of  a  con- 
tract or  from  a  tort  cannot  become  the  sub- 
ject of  an  account  statc<L 

Our  attention  is  not  called  to  a  single  au- 
thority which  holds  to  the  contrary,  and  in 
a  thorough  search  we  have  been  unable  to 
find  one.  It  was  unanimously  held  by  the 
court  of  exchequer,  in  an  opinion  written 
by  Lord  Abinger,  C.  B.,  as  follows:  "Then 
as  to  the  account  stated:  I  have  often  ob- 
served that  there  is  a  good  deal  of  confu- 
81  on  in  the  books  on  questions  of  accounts 
stated, — ^not  the  older  books,  but  the  modern 
ones;  they  lay  down  this,  that  where  there 


is  a  promise  to  pay  a  sum  of  money  as  due 
from  A  to  B»  it  is  evidence  of  an  account 
stated,  which  means  this,  that  the  simple 
promise,  if  it  stand  unexplained  and  uncon- 
tradicted, is  evidence  to  go  to  a  jury  that 
the  plaintiff  claims  that  sum  to  be  due,  and 
that  there  are  matters  of  account  between 
the  parties;  it  does  not  go  further  than 
that;  and  it  is  only  when  you  come  to  look 
at  the  facts  on  which  the  promise  was  made 
that  you  are  enabled  to  see  whether  it  is  an 
account  stated  or  not.  Here  there  was  noth- 
ing due  from  the  defendant  to  the  plaintiffs 
at  all;  the  only  thing  in  respect  of  which 
they  had  a  claim  upon  him  was  upon  his 
promise,  and  they  might  have  had  an  action 
against  him  for  not  performing  that  prom- 
ise, because  no  doubt  it  was  made  upon  a 
good  and  sufficient  consideration;  but  it 
was  not  in  the  nature  of  any  debt  due  from 
the  one  to  the  other  at  all."  Lubbock  v. 
Tribe,  3  Mees.  &  W.  607-613.  The  same  doc- 
trine was  announced  earlier  in  Tucker  v. 
Barrow,  7  Barn.  &  C.  624,  1  Mann  &  R. 
518,  Moody  k  M.  139,  3  Car.  k  P.  85,  6 
L.  J.  K.  B.  121. 

In  our  opinion,  upon  this  record,  it  may 
be  stated  as  a  matter  of  law  that  the  claim- 
ed settlement  relied  upon  by  plaintiff  was 
not  an  account  stated,  and  no  recovery  can 
be  had  in  this  action.  This  disposes  of  the 
case,  and  the  other  errors  assigned,  although 
apparently  meritorious,  require  no  consid- 
eration. 

The  judgment  is  reversed,  and  a  judgment 
will  be  entered  in  this  court  in  favor  of  de- 
fendant and  appellant,  with  costs  of  both 
courts  to  be  taxed. 

Blalr,  J.,  on  account  of  sickness,  took 
no  part  in  this  decision. 


be  made  to  apply  to  a  claim  for  services 
rendered  under  a  contract  leaving  the  rate 
of  compensation  open.  Burlinj^me  v.  Shel- 
mire,  59  Hun,  615,  12  N.  Y.  Rupp.  655, 
citing  Williams  v.  Glenny,  16  N.  Y.  389, 
in  TPhich  the  opinion  was  expressed  that 
no  estoppel  would  arise  from  the  retention 
of  an  acooTint  for  services  rendered  under 
such  a  contract. 

No  action  of  account  stated  will  lie  for 
damages  sustained  by  any  breach  of  duty 
of  a  bailee,  or  resulting  from  a  tort.  Pratt 
V.  Brvant,  20  Vt.  333;  Parker  v.  demons, 
80  Vt.  521,  68  Atl.  046.  This,  it  is  to  be 
observed,  is  in  harmony  with  Pudas  v. 
Mattfola. 

Upon  the  ground  that  there  was  no  debt, 
but  merely  a  right  of  action  for  negligence, 
the  court  in  Whitehead  v.  Howard,  2  Brod. 
&  B.  372,  5  J.  B.  Moore,  105,  23  Revised 
Rep.  471,  held  that  therefore  an  account 
stated  could  not  be  predicated  of  a  broker's 
promise  to  pay  one  whose  money  he  had 
invested  on  poor  security. 
45  L.R.A.(N.S.) 


Book  account — ^illustrative  cases. 

Some  light  is  perhaps  thrown  upon  this 
question  by  cases  dealing  with  the  nature 
of  claims  which  are  the  subject  of  book  ac- 
count, especially  where  an  action  of  book 
account  is  denied  upon  the  ground .  that 
the  claim  involved  is  not  the  subject  of 
account.  While  it  is  not  intended  to  go 
exhaustively  into  the  question,  it  may  not 
be  amiss  to  refer  to  some  of  these  decisions 
involving  book  account,  for  the  purpose  of 
Illustration.  In  Miller  v.  French,  ]  Aik. 
(Vt»)  99,  in  holding  that  fees  for  services 
as  justice  of  the  peace  are  proper  subjects 
of  book  charge,  and  may  be  recovered  in  an 
action  of  book  account,  the  court  said: 
"No  precise  rule  has  been  or  can  be  adopt- 
ed, as  to  what  may  be  charged  on  books. 
Perhaps  it  would  have  been  more  correct, 
and  certainly  more  safe,  to  have  restricted 
tlie  action  on  book,  to  such  demands  as 
consist  of  services  rendered,  or  personal 
chattels  delivered,  without  any  special  con- 
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tract  between  the  parties;  and  where,  ac- 
cording to  the  usual  course  of  deal,  no 
•ether  evidence,  than  the  oath  of  the  par- 
ties, is  presnmed  to  exist.  This,  however, 
would  be  opposed  to  the  usage  that  has 
obtained  in  tne  state,  if  not  to  the  course 
-of  judicial  deeisionsi  Damages  for  breach 
•of  contract  or  for  tort  cannot-  be  recov- 
ered in  this  form  of  action;  nor  can  money 
paid  to  be  applied  upon  a  note  of  hand  or 
•other  contract,  though  the  application  has 
not  been  made;  nor  can  this  action  be  sus- 
tained for  rents,  or  for  the  use  and  occupa- 
tion of  lands." 

In  Wilkins  v.  Stevens,  8  Vt.  214,  in- 
volving an  action  of  book  account  for  the 
price  ol  manufactured  articles  delivered 
-under  eontract,  the  court  held  that  where 
the  articles  were  of  the  kind  usually 
charged  on  books,  although  the  contract 
was  in  writing  and  the  payment  was  to  be 
made  in  specific  articles,  yet,  where  the 
term  of  credit  had  expired,  a  recovery 
•could  be  had,  the  court  saying  that  the 
-stipulation  for  payment  in  specific  articles 
was  introduced  for  the  use  of  the  dcfend- 
■ant,  and  that  in  Vermont  the  contract  was 
the  same  as  if  it  had  been  originally  pay- 
able in  money.  But  the  eourt  took  pains 
to  point  out  that  if  the  contract  had  been 
so  far  special  that  the  object  of  the  act 
was  to  recover  for  breach  of  defendant's 
promise^  rather  than  the  value  of  the 
plaintiff's  part  of  the  performance  of  the 
•contract,  the  action  would  not  have  lain. 

So,  in  Smith  v.  Smith,  14  Vt.  440,  it 
was  held  that  where  the  contract  was  execu- 
tory and  unrescinded,  though  partially  per- 
formed no  action  for  book  account  would 
lie,  the  remedy  being  by  special  action  of 
the  eontract.  Likewise,  it  was  held  in 
Dailey  v.  Dailey,  16  Vt.  656,  that  where 
the  only  claim  is  one  for  damages  for 
breach  of  a  special  contract,  or  for  refus- 
ing to  fulfil  a  contract,  an  action  for  book 
■account  is  not  the  appropriate  remedy. 

And  a  claim  for  unliquidated  damages 
for  breach  of  a  contract  cannot  be  re- 
covered in  an  action  of  book  account.  Scott 
T.  Lance,  21  Vt.  607. 

A  claim  for  costs  which  accrued  in  an 
arbitration  is  simply  a  claim  for  damages 
for  breach  of  an  executory  contract,  and 
though  the  damages  are  measurable  in  dol- 
lars and  cents,  they  do  not  constitute  a 
claim  proper  to  be  adjusted  in  a  book  ac- 
tion.'   Bryant  v.  Clifford,  27  Vt.  664. 

While  money  collected  by  an  attorney 
upon  demand  left  with  him  for  collect- 
tion,  without  any  agreement  as  to  the 
mode  of  accounting  therefor,  cannot  ordin- 
arily be  recovered  in  an  action  of  book  ac- 
count, the  parties  may  agree  that  money 
so  received  may  be  charged  on  book.  Scott 
V.  Lance,  supra. 

Book  account  will  not  lie  for  conversion. 
Ibid. 

And  a  claim  for  the  use  and  occupation 
of  land  cannot  be  recovered  in  an  action 
on  book  account,  where  there  has  been 
no  agreement  that  it  shall  be  charged  on 
book.  Ibid. 
46  L.R.A.(N.S.)' 


One  who  was  employed  on  piece  work 
is  not  entitled  to  maintain  book  account 
for  damages  for  time  lost  when  the  defend- 
ant neglected  to  keep  him  supplied  with 
work.    Blanchard  v.  Butterfield,  12  Vt.  451. 

And  book  account  will  not  lie  on  a 
client's  claim  against  his  attorney,  who 
without  authority  settled  and  discharged 
a  judgment  by  taking  a  note  payable  at  a 
future  time,  partly  in  money  and  partly 
in  property,  and  subsequently  sold  the  note 
for  less  than  the  amount.  Smalley  v. 
Soragen,  30  Vt  2. 

And  articles  of  property  delivered  by  one 
person  to  another,  not  in  contemplation  of 
creation  of  any  debt,  afford  no  right  of 
action.    Dailey  v.  Dailey,  supra. 

But  a  claim  for  labor  done  at  a  fixed 
price  and  payable  at  a  future  day  is  the 
subject  of  an  action  for  book  account,  if 
payment  is  not  made  as  agreed.  Fry  v. 
Slvfield,  3  Vt.  246. 

"See  also  Kidder  v.  Rixford,  16  Vt  169, 
42  Am.  Dec.  504,  holding  that  when  ten- 
ants in  common,  by  a  settlement  of  profits, 
find  a  balance  due  to  one,  such  one  may 
charge  the  balance  in  a  new  account,  and 
it  may  properly  be  allowed  to  him  in  a 
subsequent  action  of  account  between  them. 

L.  A.  W. 
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Account  stated  —  defense  —  wagering 
transaction. 

Tliat  an  account  has  been  stated,  and  the 
debtor  has  promised  to  pay  it,  does  not  de- 
prive him  of  the  defense  in  an  action  at 
law  upon  the  account,  that  it  is  based  on 
a  wagering  transaction. 

(November  12,  1912.V 

BToto.  ^  Illegal  character  of  original 
transactifyn  as  defense  to  an  action  on 
account  stated. 

Generally  as  to  the  classes  of  claims 
which  are  the  subject  of  account  stated, 
see  the  note  to  Pudas  v.  Mattola,  ante,  534. 
And   see   other   notes   therein   referred   to. 

This  note  does  not  go  into  the  question 
wliether  an  alleged  account  stated  may  be 
impeached  for  fraud. 

It  was  held  in  Greenwood  ▼.  Curtis,  6 
Mass.  358,  4  Am.  Dec.  145,  that  where  one 
purchased  a  cargo  on  the  coast  of  Africa, 
to  be  paid  for  in  slaves,  and  having  de- 
livered a  part  of  the  slaves,  settled  the 
account,  acknowledging  a  balance  due  in 
cash,  and  gave  a  note  for  the  balance,  pay- 
able in  slaves,  the  creditor  might  recover 
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I?  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  Southern  District  of 
Georgia  to  review  a  judgment  in  plaintiffs' 
favor  in  an  action  to  recover  on  an  ac- 
count stated.    Reversed. 

Statement  by  Shelby,  Circuit  Judge: 
Springs  ft  Company,  cotton  brokers  of 
New  York,  sued  George  S.  Murphey,  of  Au- 
gusta, Georgia,  the  declaration  containing 
three  counts.  The  first  count  claimed  $375 
for  alleged  losses  by  the  plaintiffs  incurred 
in  selling  by  Murphey's  direction  50,000 
pounds  of  "January  ribs"  in  the  Chicago 
Board  of  Trade;  and  the  second  count 
claimed  $14,050,  losses  alleged  to  have  been 
sustained  in  buying  and  selling  cotton  or 
cotton  futures  on  the  New  York  Cotton 
Exchange.  The  third  count — the  one  on 
which  the  trial  court  rendered  judgment  for 
the  plaintiffs  below — ^was  on  stated  account 
between  the  parties.  It  alleged,  sub- 
stance, that  on  the  20th  day  of  January, 
1910,  an  account  was  stated  between  the 
plaintiffs  and  the  defendant  of  the  said  sales 
and  purchases  executed  by  plaintiffs  for 
the  defendant  upon  the  Chicago  Board  of 


Trade  and  upon  the  New  York  Cotton  Ex- 
change, subject  to  the  rules  and  regulations 
of  the  said  Board  of  Trade  and  of  the  said 
Cotton  Exchange,  a  copy  of  which  is  an- 
nexed to  the  petition;  that  upon  such  state- 
ment a  balance  of  $14^055  was  found  to  be 
due  to  the  plaintiffs  from  the  defendant; 
that  the  defendant  agreed  to  said  statement, 
and  promised  to  pay  the  same,  but  no  part 
thereof  has  been  paid,  although  payment  haa 
been  duly  demanded;  and  there  is  now  due 
and  owing  from  the  defendant  to  the  plain- 
tiffs the  sum  of  $14,055. 

The  defendant  set  up  in  defense  to  each 
count,  among  other  defenses  not  material  to 
state,  that  the  transactions  descri1)ed  were 
not  real  purchases  and  sales  of  cotton  or 
ribs,  but  that  in  fact  no  cotton  or  ribs  were 
to  be  bought  or  sold  or  delivered;  that  the 
contracts  were  mere  speculations  or  wager- 
ing agreements  as  to  the  varying  pricea 
of  the  commodities.  But  the  case  here  de- 
pends on  the  ruling  of  the  court  in  reference 
to  issues  tendered  on  the  third  count,  and 
attention  must  be  specially  given  to  the 
answer  to  that  count. 

The  answer  to  the  third  count,  describing 


on  the  insifnul  oomputcuaent.  In  a  strong 
dissenting  opinion  in  this  case  Judge  Sedg- 
wick argued  that  the  moral  turpitude  in- 
volved in  the  original  purpose  of  dealing 
in  slaves  pervaded  not  only  the  original 
contract,  but  also  the  subsequent  computa- 
tion, which  was  so  inseparably  connected 
with  it  that  the  court  should  not  permit  a 
recovery  by  a  resort  to  the  doctrine  of 
account  stated.  But  the  position  of  tlie 
majority  on  this  point  is  indicated  by  the 
following  language:  "The  consideration 
of  the  implied  promise  arising  from  this 
settlement  is  the  sale  of  the  cargo,  which 
involves  in  it  no  moral  turpitude;  neither 
is  the  performance  of  the  promise  by  pay- 
ing the  balance  in  cash  immoral.  And  al- 
though, on  the  same  day,  the  defendant,  in 
consideration  of  this  balance  due  in  cash, 
promises  by  his  note  to  discharge  it  prin- 
cipally in  slaves,  and  the  small  remainder 
in  cash,  yet  this  promise  is  no  bar  to  an 
action  by  the  plaintiff  on  the  account,  even 
if  the  promise  by  the  note  is  here  con- 
sidered as  legal:  and  a  fortiori  if  it  is 
considered  as  void  for  its  immorality." 

And  where  the  account  is  for  liquors 
unlawfully  sold  on  Sunday,  and  the  ac- 
count becomes  stated  or  the  indebtedness 
is  acknowledged  upon  a  week  day,  the  faet 
of  the  sale  on  Sunday  is  not  a  defense  to 
the  action  of  account  stated.  Melchoir  v. 
McCarty,  31  Wis.  252,  11  Am.  Rep.  605, 
the  court  applying  the  rule  that  where  a 
contract  otherwise  valid  is  void  by  reason 
of  having  been  made  on  Sunday,  as  where 
property  is  sold  and  delivered  on  that  day 
on  credit,  a  subsequent  promise  to  pay  for 
goods,  made  on  any  day  other' than  Sunday, 
is  valid,  and  an  action  can  be  maintained 
on  such  promise. 
45  L.R.A.rN.S.) 


But  aside  from  the  last  two  cases,  the 
courts  are  agreed  that  an  indebtedness  or 
obligation  arising  from  a  contract  or  trans- 
action which  is  malum  prohibitum  or  mal- 
um in  ee,  and  not  merely  unenforceable^ 
cannot  form  the  basis  of  an  account  stated. 
This  has  been  held  in  cases  of  sale  of  wheat 
on  margin  (Wakefield  v.  Famum,  170 
Mass.  422,  49  N.  E.  640) ;  or  an  unlawful 
sale  of  intoxicating  liquors  (Dunbar  v. 
Johnson,  108  Mass.  519;  Peeples  v.  Yates, 
88  Miss.  280,  40  So.  996) ;  or  usury  (Pee- 
ples  V.  Yates,  supra;  Jorgensen  v.  Kings- 
ley,  60  Neb.  44,  82  N.  W.  104;  Keane  v. 
Branden,  12  La.  Ann.  20;  Young  t.  Hill, 
67  N.  Y.  162,  23  Am.  Rep.  99 ) . 

And  in  Kennedy  v.  Broun,  13  C.  B.  N.  S. 
677,  32  L.  J.  C.  P.  N.  S.  137,  9  Jur.  N.  S. 
119,  7  L.  T.  N.  S.  626,  11  Week.  Rep.  284, 
1  Eng.  Rul.  Cas.  789,  the  court  denied  that 
an  action  of  account  stated  could  be  main- 
tained upon  a  promise  to  pay  services  of 
counsel,  upon  the  ground  that  the  relation 
of  counsel  and  client  rendered  the  parties 
mutually  incapable  of  making  a  contract 
of  hiring  and  service  concerning  advocacy, 
and  that  therefore  a  promise  by  a  client 
to  pay  for  such  services,  whether  made 
before*^or  after  the  litigation,  was  absolute- 
ly void.  In  the  opinion  in  this  case  the 
doctrine  of  account  stated  is  fully  discussed 
in  many  of  its  aspects  and  a  review  of  many 
of  the  authorities  is  made. 

Of  course,  if  the  original  demand  con- 
cerning which  the  account  was  rendered 
was  not  supported  by  consideration,  it 
cannot  form  the  basis  of  an  account  stated. 
Ivy  Coal  &  Coke  Co.  139  Ala.  535,  36  So. 
722.  In  such  circumstances  there  is  not 
even  a  moral  debt.  But  where  there  is 
a  moral  obligation,  though  the  same  may 
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the  dealings  between  the  parties  on  which 
the  alleged  stated  account  is  based,  alleges 
that  it  was  agreed  that  there  would  be  no 
•contract  made  calling  for  the  sale  or  de- 
livery  of   the  actual   cotton,   and   that  he 
(Murphey)    would  never  be  asked  to  take 
a  bale  of  cotton,  and  that  if  he  (Murphey) 
allowed  him   (Gardner)   to  conduct  the  op- 
<;rations,  Murphey  simply  furnishing  such 
money    as    he    desired,    and    naming    the 
amount  of  cotton,  all  would  be  well ;  that  he 
would  make  money  and  be  treated  fair;  that 
he   (Gardner)   represented  Springs  &  Com- 
pany, plaintiflfs,  and  Murphey  could  safely 
rely  upon  these  assurances,  to  wit,  that  the 
transaction  was  purely  speculation  on  mar- 
gin, to  be  adjusted  by  the  differences  in  the 
market  between  him  ( Murphey )  on  one  side, 
and  Gardner  and  Springs  &  Company  on  the 
other;  that  the  agreement  between  the  plain- 
tiffs and  the  defendant  to  transact  a  cotton 
future   business,   as   stated,   was   made   in 
Georgia,  and  was  to  be  settled  in  Georgia, 
according  to  the  differences  in  value  of  cot- 
ton futures  as  reported  by  telegraph  from 
New  York;  that  plaintiffs  bought  no  actual 
cotton  nor  contracts  calling  therefor  in  the 


name  of  this  defendant,  and  none  were  tend- 
ered to  him ;  but  the  transactions  authorized 
to  be  entered  into  for  the  account  of  the 
defendant  were  speculations  in  cotton  fu- 
tures upon  margin,  to  be  settled  according 
to  the  differences  in  the  market;  and  what 
was  done  was  a  cotton  future  speculation. 

The  defendant  having  tendered  the  issue, 
in  brief,  that  the  account  stated  described 
in  the  third  count  was  based  on  an  illegal 
or  gambling  or  wagering  consideration,  the 
following  proceedings  occurred: 

The  court:  I  am  very  clear  in  my  own  • 
mind,  that  the  defense  which  is  sought  to  be 
set  up  in  this  case  cannot  be  interposed  to 
a  common-law  action,  to  which  the  defend- 
ant has  answered  and  admitted  that  he 
promised  to  pay  the  amount  sued  for  if  he 
was  given  time.  If  he  had  relied  originally 
upon  the  ground  that  it  was  a  speculative 
and  wagering  contract,  and  that  therefore 
the  amount  was  neither  just  nor  due,  why 
I  think  we  could  have  gone  on  at  common 
law,  and  heard  all  of  the  facts,  and  deter- 
mined whether  or  not  it  was  such  a  wagering 
contract  as  would  justify  him  in  making 
this  defense.    Nobody  else  has  the  right  to 


be  legally  unenforceable,  the  courts  g^ve 
greater  effect  to  an  alleged  account  stated, 
based  thereon,  than  to  one  based  on  an 
illegal  transaction.  For  instance,  the  Eng- 
lish courts  hold  in  effect  that  though  a 
•contract  is  void  under  the  statute  of  frauds, 
it  may  *be  the  subject  of  account  stated, 
where  it  has  been  partially  executed.  Seago 
V.  Deane,  4  Bing.  469,  3  Car.  &  P.  170,  1 
Moore  &  P.  227,  6  L.  J.  C.  P.  66,  29  Re- 
vised Rep.  599  (holding  that  the  invalidity 
of  a  lease  under  the  statute  of  frauds  did 
not  prevent  an  action  on  account  stated  and 
a  promise  to  pay,  made  after  the  crop  was 
removed)  ;  Cocking  v.  Ward,  1  C.  B.  858,' 
15  L.  J.  C.  P.  N.  S.  246,  1  Eng.  Rul.  Cas. 
433  (holding  that  the  invalidity  under  the 
statute  of  frauds  of  a  contract  for  interest 
in  land  does  not  prevent  action  of  account 
stated,  based  on  a  promise  to  pay  after 
possession  taken  under  the  contract) ; 
Knowles  v.  Michel,  13  East,  249  (admis- 
sion after  cutting  trees,  that  certain  sum 
was  agreed  to  be  paid  plain tiflf  therefor). 

But  it  is  held  that  account  stated  is 
defeated  bv  the  fact  that  the  account  was 
stated  while  the  case  stood  upon  the  orig- 
inal contract,  and  before  tlie  crops  were 
out.  Falmouth  v.  Thomas,  3  Tyrw.  26,  1 
Cromp.  &  M.  89,  2  L.  J.  Exch.  N.*^S.  57. 

So,  where  there  is  a  parol  agreement  for 
the  cancelation  of  the  convevance  and  the 
return  of  the  purchase  money  paid,  no  re- 
covery back  of  the  purchase  money  may 
be  had  as  on  account  stated,  unless  it  is 
shown  that  the  land  has  been  reconveyed. 
Cross  V.  Bricker,  18  U.  C.  Q.  B.  410. 

It  is  held  that  the  invalidity  of  a  prom- 
ise to  pay  the  debt  of  another  at  the  time 
It  is  contracted  does  not  prevent  an  action 
of  account  stated  upon  a  subsequent  prom- 
ts L.R.A.(N.S.) 


I  ise  to  pay  the  same.  Marshall  v.  Wilson, 
I  14  Week.  Rep.  699,  Ir.  Rep.  2  C.  L.  356. 
!  But  a  judgment  upon  a  bond  in  the  nature 
of  an  account  stated  cannot  be  opened  upon 
the  ground  that  some  of  the  items  for  which 
the  bond  was  given  arose  under  a  contract 
which  violated  the  statute  of  frauds.  An- 
derson V.  Best,  176  Pa.  498,  35  Atl.  194. 

Account  stated  lies  on  an  acknowledg- 
ment of  an  amount  due  on  a  promissory 
note  which  was  unenforceable  because  not 
bearing  a  stamp.  Ashby  v.  Ashby,  3  Moore 
&  P.  186.  Contra,  Stephens  v.  Berry,  15 
U.  C.  C.  P.  548,  decided  upon  the  ground 
that  the  note  was  unenforceable,  because 
there  was  no  debt.  Generally  as  to  the 
effect  of  there  being  no  antecedent  debt 
between  the  parties  upon  an  account  stated, 
see  the  note  to  Pudas  v.  Mattola,  ante,  534. 

Attention  is  also  directed  to  Peacock  v. 
Harris,  10  East,  104,  10  Revised  Rep.  231, 
holding  that  a  collector  or  renter  of  a 
toll  road,  though  illegally  appointed,  with- 
out the  forms  prescribed  by  the  act  of 
Parliament,  might  still  recover  upon  a 
count  for  account  stated,  the  amount  of 
the  tolls  for  which  he  had  credited  the  de- 
fendant passing  through  the  gate,  no  objec- 
tion having  been  made  to  the  plaintiff's 
title  by  the  trustees  or  creditors  of  the 
toll  road. 

In  Goodrich  v.  Coffin*  83  Me.  324,  22 
Atl.  217,  involving  an  action  upon  an  ac- 
count for  lumber  sold,  in  which  it  wao 
contended  that  the  sale  was  illegal  be- 
cause the  lumber  was  not  surveyed  by  a 
sworn  surveyor,  as  required  by  law,  the 
court  merely  said  that  the  burden  of  proof 
as  to  such  facts  was  upon  the  defendant. 

L.  A.  W. 
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make  thia  defenae  but  himaelf.     It  ia  true 
a  wagering  contract  is  againat  public  policy ; 
but  a  man  who  deala  in  cotton  futurea  can 
pay  the  balance  aacertained  to  be  true  upon 
a  eompariaon  of  accounta  between  himaelf 
and  a  member  of  the  Cotton  Exchange  with 
whom  he  dealt.  '  There  waa  auch  a  eompari- 
aon of  accounta.    There  ia  no  queation  about 
that.    He  admitted  it  to  be  correct,  and 
stated  in  hia  answer  that  he  promised  to 
pay  if  he  waa  given  time.     Well,  he  waa 
given  forty  daya,  and  did  not  pay  it,  and  the 
suit  waa  brought.  Now,  the  contention  that 
theae  New  York  people  beguiled  him,  that 
the  man  he  thought  waa  acting  for  him  waa 
acting  for  them,  that  they  were  guilty  of  all 
kinda  of  eovering  and  deceit  in  bringing 
about  thia  diaaatrous  result  to  hia  venture, 
are  mattera,  in  my  judgment,  of  equitable 
defenae,  which  cannot  be  heard  in  reply  to 
an  action  at  law  in  a  court  of  the  United 
Statea.    It  may  be  poaaible  that  the  court 
ia  in  error  on  this;  but  it  ia  better  for  the 
court  to  express  its  convictiona  and  decide 
the  case,  and,  if  error  ia  committed,  allow 
it  to  be  corrected  in  one  way  or  another  aa 
aoon  aa  that  poaaibly  can  be  done.    I  am 
very  clear  in  my  own  mind  about  thia.     .     . 
So,  I  ahall  have  to  disallow  hia  plea  of  aet- 
o£f,  and,  taking  the  whole  caae  together,  I 
am  obliged,  under  the  agreement  of  sub- 
miaaion,  to  grant  a  judgment  for  the  plain- 
tiffs for  the  amount  sued  for. 

Mr.  Miller:  Do  I  understand  your  honor 
atrikea  the  plea  of  gambling  conaideration, 
and  will  not  hear  any  evidence  oo  that 
point  T 

The  Court.    Yea,    .... 

Mr.  Miller:  I  underatand,  therefore,  that 
your  Honor  atrikea  and  refuses  the  plea  of 
set-off  as  now  of  file. 

The  court:    Yea. 

Mr.  Miller:  And  also  strikes  our  defenae 
of  a  gambling  contract. 

The  court:  I  hold  that  your  defenae  aa 
you  have  aet  it  up  ia  illegal,  or  an  equitable 
defenae  to  an  action  at  law. 

Exceptiona  were  duly  taken  to  theae  rul- 
ings of  the  court,  and  they  are  here  assigned 
aa  error. 

The  court,  having  struck  the  part  of  the 
answer  referred  to,  entered  judgment  for 
the  plaintiffs  below  on  the  third  count  for 
$14,066. 

Argued  before  Pardee  and  Shelby,  Cir- 
cuit Judgea,  and  Meek,  District  Judge. 

Messrs.  William  K.  Miller  and  H.  D. 
Mason,   for  plaintiff   in   error: 

An  illrgal  transaction  is  not  sufficient  to 
support  an  account  stated* 
46  L.R.A.(NJS.) 


1  Cyc.  366,  468e;  1  Am.  &  Eng.  Enc  Law, 
442;  Jamea  v.  Haven  k  Clement,  107  C.  C- 
A.  641,  185  Fed.  692;  Williamaon  v.  Ma- 
jora,  96  C.  C.  A.  187,  169  Fed.  764;  Embery 
▼.  Jemiaon,  131  U.  S.  336,  33  L.  ed.  172,  fr 
Sup.  Ct.  Rep.  776;  Continental  Wall  Paper 
Co.  V.  Louia  Voight  &  Sona  Co.  212  U.  S.  266,. 
53  L.  ed.  507,  29  Sup.  Ct.  Rep.  280;  Waldron 
V.  Johnston,  86  Fed.  757 ;  Benton  ▼.  Single- 
ton, 114  Ga.  548,  58  L.R.A.  181,  40  S.  E. 
811;  Cunningham  v.  National  Bank,  71  Ga. 
400,  61  Am.  Rep.  266;  Glaaa  v.  Childa,  0  Ga. 
App.  520,  71,  S.  E.  920;  Dunbar  ▼.  Johnaon^ 
108  Maas.  519. 

Mr.  WMlliam  H.  Barrett  for  defendant 
in  error. 

Shelby,  Circuit  Judge,  delivered  the 
opinion   of  the  court: 

In  England  it  waa  held  that  contracta,. 
although  wagers  were  not  void  at  common 
law ;  but  in  this  country  it  has  been  general- 
ly held  that  all  wagering  contracts  are  il- 
legal   and    void    as   against   public    policy. 
Irwin  V.  Willard,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160.    The  rule  that 
such  contracts  are  void  la  reinforced  and 
affirmed  by  the  Georgia  atatutea.    Georgia 
Civ.   Code   1895,   §   3668;    Acta  of   Georgia 
(1906)    p.  95.     A  contract  for  the  aale  of 
gooda  to  be  delivered  at  a  future  day,  in  the 
absence   of   a   statute   to   the   contrary,   ia 
valid,  although  the  seller  haa  not  the  gooda; 
but  auch  contract  is  only  valid  when  the 
parties   really   intend   and  agree  that  the 
goods  are  to  be  delivered  by  the  seller  and 
the  price  paid  by  the  buyer.    If,  under  the 
guiae  of  auch  a  contract,  the  real  intent  be 
merely  to  apeculate  on  the  rise  and  fall 
pf  pricea,  and  the  gooda  are  not  to  be  de- 
livered, but  one  party  is  to  pay  the  other 
the   difference   between   the   contract   price 
and  the  market  price  at  the  date  fixed  for 
executing  the  contract,  then  the  whole  con- 
tract is  a  wager,  and  ia  null  and  void.    £m- 
brey  v.  Jemiaon,  131  U.  S.  336,  33  L.  ed.  172^ 
9  Sup.  Ct.  Rep.  776.    When  an  action  ia 
brought  at  law  to  enforce  auch  illegal  con- 
tract, unqueationably  the  defendant  may  aet 
up  the  illegality  in  a  plea  or  answer. 

The  trial  court,  it  seems,  recognized  the 
fact  that  wagering  contracts  and  oontracta 
commonly  known  aa  dealing  in  futures  are 
illegal  and  void  by  the  laws  of  Georgia,  for 
it  waa  announced  that  a  defense  based  on  the 
illegality  of  such  contracts  would  have  been 
sustained,  if  it  had  been  promptly  presented. 
The  court  waa  of  the  opinion,  however,  that 
if  an  account  waa  stated  on  such  trans- 
actions, although  the  transactions  were,  in 
themselves,  illegal,  and  the  defendant  had 
promised  to  pay  the  account,  he  could  not 
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then  defend  at  law  on  the  ground  of  such 
illegality,  but  that  it  would  be  necessary 
to  present  the  defense  in  equity. 

It  is  true  that,  under  the  Federal  prac- 
tice, an  equitable  defense  is  not  permitted 
at  law;  for  example,  a  defense  that  re- 
quired to  sustain  it  the  rescission  of  a  con- 
tract, the  parties  to  which  were  not  be- 
fore the  court  (Lantry  v.  Wallace,  182 
U.  S.  536,  45  L.  ed.  1218,  21  Sup.  Ct.  Rep. 
878),  or  a  defense  alleging  fraud,  seeking 
to  vacate  a  sale,  and  praying  for  an  ac- 
counting   (Northern   P.    R.    Co.   v.    Paine, 

119  U.  S.  561,  30  L.  ed.  513,  7  Sup.  Ct. 
Rep.  323),  or  a  defense  that  involved  the 
settlement  of  partnership  accounts,  all  the 
partners  not  being  parties  to  the  suit  at 
law  (Bumes  v.  Scott,  117  U.  S.  582,  586, 
29  L.  ed.  991,  992,  6  Sup.  Ct.  Rep.  865), 
and  in  similar  cases. 

We  think,  however,  there  is  nothing  in 
the  fact  that  an  account  was  stated,  nor 
in  the  fact  that  the  defendant  promised 
to  pay  it,  that  could  deprive  him  of  the 
right  to  make  the  defense  of  illegality  or 
wagering  contract  at  law.  The  new  prom- 
ise could  not  wipe  out  the  original  taint 
of  illegality.  Dunbar  v.  Johnson,  108  Mass. 
519.  Such  a  plea  is  not  an  equitable  de- 
fense, but  presents  a  legal  bar  to  the  ac- 
tion. In  James  v.  Haven  &  Clement,  107 
C.  C.  A.  640,  185  Fed.  692,  which  was  an 
action  at  law,  it  was  held  that  a  promise 
to  pay  a  demand  arising  out  of  a  wagering 
contract,  which  is  illegal,  is  not  binding. 
An  answer  or  a  replication  in  a  case  at 
law  ordinarily  may  set  up  fraud  or  other 
illegality.  Wagner  v.  National  L.  Ins.  Co. 
33  C.  C.  A.  121,  61  U.  S.  App.  691,  90 
Fed.  395.  In  an  action  on  a  promissory 
note,  fraud  in  obtaining  the  note  may  be 
pleaded  at  law.  Marshall  v.  Hubbard,  117 
U.  S.  415,  418,  29  L.  ed.  919,  920,  6  Sup. 
Ct.  Rep.  806;  Hume  v.  United  States,  132 
U.  S.  406,  33  L.  ed.  393,  10  Sup.  Ct.  Rep. 
134.  In  an  action  for  goods  sold,  a  defense 
may  be  made  at  law,  based  on  the  fraudu- 
lent representations  of  the  seller  as  to  the 
quality  of  the  goods.    Dushane  v.  Benedict, 

120  U.  8.  630,  30  L.  ed.  810,  7  Sup.  Ct. 
Rep.  696. 

We  are  of  the  opinion  that  there  is  noth- 
ing in  the  fact  that  an  account  has  been 
stated,  and  that  the  defendant  has  prom- 
ised to  pay  it,  that  would  deprive  him  of 
the  right  in  an  action  at  law  to  defend  on 
the  ground  that  the  account  was  based  on 
an  illegal  or  wagering  transaction. 

The  trial  court  erred  in  striking  the 
answer  from  the  files  and  in  refusing  to 
receive  evidence  to  sustain  it. 

Reversed. 
45  L.R.A.(KJ3.) 


MICHIGAN  SUPREMB  COimT. 

HARRY  THOMASMA 

V. 

RICHARD  E.  CARPENTER,  Appt. 

(—  Mich.  — ,  141  N.  W.  559.) 

Aoconnt  stated  —  statement  of  claim  for 
personal  services. 

Failure  to  question  a  statement  of  ac- 
count for  personal  services  under  an  ex- 
press contract  to  pay  a  specified  sum  for 
specified  service  does  not  render  it  an  ac- 
count stated. 

(May  28,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kent  County 
In  plaintiff ^8  favor  in  an  action  brought 
to  recover  an  amount  due  for  personal 
services  under  an  alleged  contract.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hatch,  McAllister,  &  Ray- 
mond, for  appellant: 

Under  the  issue  joined,  there  could  be 
no  recovery  upon  an  account  stated,  and 
it  was  error  to  submit  any  question  in- 
volving the  subject  of  an  account  stated  to 
the  jury. 

Valley  Lumber  Co.  v.  Smith,  71  Wis.  304, 
5  Am.  St.  Rep.  216,  37  N.  W.  412. 

The  mere  rendering  of  an  account  from 
time  to  time  is  not  sufficient  to  make  an 
account  stated.  An  account  stated  means 
a  balance  struck  between  the  parties  on  a 
settlement. 

Kusterer  Brewing  Co.  v.  Friar,  97  Mich. 
197,  58  N.  W.  52;  State  Bank  v.  McCabe, 
135  Mich.  482,  98  N.  W.  20;  Leonard  v. 
Piggott,  152  Mich.  436,  439,  116  N.  W.  366. 

Messrs.  John  J.  McKenna  and  Oharle» 
M.  Owen  for  appellee. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit  brought 
upon  an  express  verbal  contract  alleged 
to  have  been  entered  into  between  the  par- 
ties, on  or  about  August  1, 1911.  The  plain- 
tiff was  the  agent  for  the  sale  of  a  vacant 
factory  building  in  Grand  Rapids,  known 
as  the  "Ocker  &  Ford  property,"  and  he 
was  to  receive  from  the  trustees  for  the 
owners  of  the  property,  if  he  sucoeeded  in 
making  a  sale,  a  commission  of  $1,000. 
The  defendant  was  attempting  to  organize 
a  corporation  for  the  manufacture  of  Paris 
green  and  other  products,  and  looked  at 


Note.  —  The  question  as  to  the  character 
of  claims  which  are  the  subject  of  account 
stated  is  discussed  in  the  note  to  Pudas  v. 
Mattola,  ante,  534,  which  also  contains  refer- 
ences to  other  notes  on  related  questions* 
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the  property  with  a  view  of  having  his 
proposed  corporation  buy  it.  Plaintiff  was 
desirous  of  selling  the  property,  as  in  that 
case  he  could  earn  his  commission  of 
$1,000.  With  that  end  in  view,  and  at  the 
suggestion  of  one  of  the  trustees,  he  in- 
terested himself  in  procuring  subscriptions 
to  the  capital  stock  of  defendant's  proposed 
corporation,  and  went  with  defendant  on 
several  occasions  to  interview  prospective 
subscribers.  In  interviewing  different  par- 
ties it  was  found  that  some  raised  objec- 
tions to  the  purchase  of  the  Ocker  &  Ford 
property. 

The  following  is  plaintiff's  testimony  of 
the  making  of  the  alleged  contract:  "So, 
after  one  or  two  of  these  objections  had 
been  raised,  Mr.  Carpenter  said:  'Now, 
this  is  going  to  handicap  us,  to  tell  every- 
body that  we  are  going  to  buy  this  plant. 
While  I  know  when  we  get  around  to  it 
we  will  take  the  plant,  I  do  not  think 
it  is  a  wise  thing  to  tell  these  people, 
or  insist  that  we  are  going  to  buy  this 
plant.  I  will  tell  you  what  I  will  do  with 
you.  If,  for  any  reason,  I  should  not  buy 
this  plant,  then  I  will  pay  you  the  $1,000 
that  you  are  getting  out  of  the  sale  of 
this  plant,  providing  you  help  me  go  ahead 
with  this  proposition.'  This  was  when  we 
were  driving  along  in  the  buggy,  and  at 
that  he  reached  over  and  shook  hands  with 
me  on  that  proposition.  I  said :  'All  right, 
Mr.  Carpenter;  we  will  continue  to  go  to 
it!'"  The  defendant  denied  such  conver- 
sation or  the  making  of  such  contract.  He 
testified  on  direct  examination:  "I  never 
agreed  to  pay  Mr.  Thomasma  anything  for 
his  assistance  in  obtaining  subscriptions  to 
the  stock."  This  conversation,  which  was 
alleged  by  plaintiff  to  amount  to  a  contract, 
is  not  claimed  to  have  occurred  until  after 
plaintiff  had  spent  several  days  going  about 
with  defendant,  interviewing  prospective 
subscribers  to  stock  in  defendant's  proposed 
company,  and  trying  to  induce  them  to  sub- 
scribe. Plaintiff  did  not  claim  to  be  work- 
ing under  any  agreement  with  defendant 
before  that  time.  He  had  been  assisting 
defendant,  in  the  hope  that,  if  sufficient 
stock  were  subscribed  so  that  the  company 
could  be  organized,  such  company  would 
buy  the  property  he  had  to  sell,  and  he 
would  so  earn  his  commission,  which  was 
to  be  paid  by  the  owners  of  the  property. 

The  declaration  contained  a  count  upon  a 
fecial  contract,  which  was  fully  set  forth 
in  the  first  count,  and  under  which  the 
plaintiff  claimed  damages  in  the  suia  of 
$1,500.  To  this  declaration  the  common 
counts  were  added,  among  them  the  count 
for  an  account  stated.  The  plaintiff's  bill 
of  particulars  was  as  follows:  ''To  amount 
due  for  services  and  assistance  in  procuring 
45  L.R.A.(N.S.) 


subscriptions  to  the  capital  stock  of  the 
Udell -Carpenter  Company  in  accordance 
with  agreement,  $1,000," — ^to  which  was 
added  a  claim  for  interest.  Before  this 
suit  was  brought,  plaintiff  mailed  to  de- 
fendant two  or  more  statements  reading 
as  follows:  "To  services  rendered,  $1,000." 
After  receiving  these  statements,  and  a  few 
weeks  before  this  suit  was  brought,  de- 
fendant told  plaintiff  that  he  owed  him 
nothing. 

Defendant's  testimony  on  cross-examina- 
tion on  this  subject  is  as  follows: 

Q.  And  you  never  told  him  you  would 
pay  him? 

A.  No. 

Q.  And  you  never  told  him  you  would 
not  pay  him? 

A.  I  did  tell  him  I  would  not  pay  him 
anything. 

Q.  What? 

A.  I  told  him  that  I  would  not  pay  him 
anything.  The  last  conversation  we  had 
he  demanded  his  money,  and  I  said:  "I 
don't  owe  you  anything;  I  won't  pay  yon 
anything." 

Q.  That  was  the  last  conversation  before 
this  suit  was  commenced? 

A.  Yes,  sir. 

The  plaintiff  testified  that  he  had  two 
or  three  telephone  conversations  with  de- 
fendant in  which  the  latter  promised  to 
call  at  his  office  and  settle  up;  but,  in  the 
last  conversation  before  suit  was  brought, 
defendant  said  he  was  not  going  to  pay 
plaintiff  anything. 

It  will  be  noted  that  there  was  a  distinct 
issue  of  fact  between  these  parties  as  to 
whether  defendant  had  ever  promised  plain- 
tiff to  pay  the  claim  sued  upon,  and  wheth- 
er there  was  any  indebtedness  from  the  de- 
fendant to  the  plaintiff.  The  court  charged 
the  jury  as  follows:  "I  charge  you  that 
where  statements  of  goods  sold  or  services 
rendered,  showing  the  balance  claimed  to  be 
due,  are  presented  monthly  and  allowed  to 
pass  unnoticed  or  unquestioned,  satisfaction 
with  the  seme  and  acquiescence  in  the 
amount  will  be  implied.  So  that  if  you 
find  the  plaintiff,  Harry  Thomasma,  called 
the  defendant,  Richard  E.  Carpenter,  over 
the  telephone  and  stated  to  him  that  he  (the 
defendant)  was  indebted  to  him  in  the  sum 
of  $1,000,  and  that  the  defendant  then  and 
there  promised  to  call  at  the  office  of  the 
plaintiff  and  pay  him  said  amount,  and  if 
vou  further  find  from  the  evidence  that  the 
plaintiff  mailed  to  the  defendant  statements 
of  his  account,  showing  the  amount  claimed 
to  be  due  plaintiff  from  the  defendant  for 
services  rendered  as  claimed  in  this  case, 
and  that  said  statements  were  sent  on  two 
or  three  different  occasions  at  intervals  of 
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one  month,  as  claimed  by  the  plaintiff,  and 
were  received  by  the  defendant,  and  that 
defendant  did  not  protest  against  the  same, 
but  allowed  them  to  pass  unnoticed  and  un 


ing  the  subject  of  an  account  stated  to  the 
jury.  It  is  the  claim  of  the  plaintiff  that 
he  was  not  seeking  to  recover  upon  an  ac- 
count stated;  that  he  had  declared  upon  his 


questioned,  you  have  a  right  to  treat  this  '  original  contract,  and  offered  proof  of  the 


conduct  on  the  part  of  the  defendant  as 
an  admission  on  his  part  that  he  was  then 
and  there  indebted  to  the  plaintiff  in  the 
amount  and  manner  claimed  in  said  state- 
ments, and  that  he  was  satisfied  with  and 
acquiesced  in  the  claim.  I  will  add  this 
part:  But  if  the  defendant  upon  being 
called  by  the  plaintiff  by  telephone,  and, 
at  or  about  the  time  of  receiving  the  state- 
ment from  plaintiff,  denied  to  the  plain- 
tiff that  he  owed  the  plaintiff  anything, 
told  him  he  did  not  owe  him  anything,  and 
refused  to  pay  plaintiff  anything, —  denied 
owing  the  plaintiff  and  denied  all  liability 
to  plaintiff, —  then  the  sending  of  state- 
ments will  not  be  considered  as  any  evidence 
of  obligation  or  liability  on  the  part  of 
the  defendant  to  the  plaintiff.  The  plain- 
tiff claims  that  defendant,  after  the  com- 
pany was  organized,  stated  to  him  over 
the  telephone  that  he  would  pay  him  $1,000 
in  a  short  time.  The  defendant  denies  this 
statement  of  plaintiff,  and  claims  that  he 
never  admitted  any  liability  to  plaintiff, 
and  that  he  told  plaintiff  over  the  telephone 
he  owed  him  nothing  and  w^ould  not  pay  him 
anything.  So  you  will  consider  this  ev- 
idence with  the  other  evidence  in  the  case 
in  determining  your  verdict." 

The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff,  against  the  defend- 
ant for  $1,032.93  damages,  and  costs  to  he 
taxed.  The  defendant  brings  error,  and 
error  is  assigned  on  the  charge:  (1)  Be- 
cause the  principles  governing  an  account 
srtated  a^e  not  applicable  to  this  case,  for 
the  reason  that  it  is  an  action  upon  an 
express  contract,  and  not  upon  an  open 
account.  (2)  The  charge  gives  to  the  fact 
of  mailing  a  statement  the  effect  of  evidence 
to  prove  .the  making  of  the  contract  and 
liability  thereunder.  It  gives  to  it  the  ef- 
fect of  an  admission  on  the  part  of  the 
defendant  that  he  made  the  contract,  and 
that  he  was  liable  to  pay  the  plaintiff  the 
sum  of  $1,000.  The  errors  assigned  upon 
this  charge  may  well  he  considered  together. 

The  evidence  was  to  the  effect  that  be- 
fore the  suit  was  brought  defendant  had 
distinctly  informed  plaintiff  that  he  did 
not  owe  him  anything,  and  refused  to  pay 
his  claim.  And  it  is  urged  by  appellant's 
counsel  that  the  question  of  acquiescence 
in  the  statements  rendered  was  not  in  the 
case,  and  should  not  have  been  submitted 
to  the  jury.  It  was  'urged  that  under  the 
issue  joined  there  could  be  no  recovery  up- 
on an  account  stated,  and  for  that  reason 
it  was  error  to  submit  any  question  involv- 
46  L.R.A.(N.S.)  36 


same.  And  it  is  urged  that,  taking  the 
charge  together,  the  trial  court  charged 
the  jury  that  plaintiff  must  prove  his 
original  contract  before  he  could  recover. 
In  our  opinion,  the  infirmity  in  the  charge 
is  in  this:  That  the  trial  judge  applied  to 
the  sending  by  the  plaintiff  of  his  claim, 
and  the  fact  that  the  defendant  did  not  for 
some  time  thereafter  repudiate  the  claim, 
the  rule  which  applied  to  a  stated  account, 
or  an  account  rendered,  and  the  jury  were 
told  that  if  they  found  "that  said  state- 
ments were  sent  on  two  or  three  different 
occasions  at  intervals  of  one  month,  as 
claimed  by  the  plaintiff,  and  were  received 
by  the  defendant,  and  that  defendant  did 
not  protest  against  the  same,  but  allowed 
them  to  pass  unnoticed  and  unquestioned, 
you  have  a  right  to  treat  this  conduct  on 
the  part  of  the  defendant  as  an  admission 
on  his  part  that  he  was  then  and  there  in- 
debted to  the  plaintiff  in  the  amount  and 
manner  claimed  in  said  statements  and 
that  he  was  satisfied  with  and  acquiesced  in 
the  claim." 

In  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  at  page 
437,  it  is  said:  "An  account  stated  is  an 
agreement,  between  parties  who  have  had 
previous  transactions  of  a  monetary  char- 
acter, that  all  the  items  of  the  accounts 
representing  such  transactions  are  true, 
and  that  the  balance  struck  is  correct,  to- 
gether with  a  promise,  express  or  implied, 
for  the  payment  of  such  balance."  In  Ab- 
bott's Trial  Evidence,  p.  468,  that  author 
says:  "An  account  stated  is  an  agreement 
between  persons  who  have  had  previous 
transactions,  fixing  the  amount  due  in  re- 
spect of  such  transactions  and  promising 
payment."    See  also  1  Cyc.  364. 

The  rule  laid  down  by  the  trial  court 
does  not  apply  to  a  claim  that  an  express 
contract  exists.  Such  claim  is  in  no  sense 
an  "account,"  within  the  meaning  of  the 
rule  as  applied  to  an  account  stated,  or  an  ' 
account  rendered.  The  very  fact  of  the  ac- 
count between  the  parties  implies  a  deal- 
ing, which,  as  matter  of  fact,  was  denied 
by  the  defendant  in  this  case.  The  giving 
of  this  portion  of  the  charge  may  be  said 
to  be  begging  the  whole  question  whether 
there  was  any  contract  relation  existing 
between  the  parties.  The  rule  invoked  by 
the  court  was  not  applicable  to  the  case. 
The  case  nearest  in  point,  to  which  our 
attention  has  been  called,  is  that  of  Valley 
Lumber  Co.  v.  Smith,  71  Wis.  304,  5  Am. 
St.  Rep.  216,  37  N.  W.  412.  It  is  there 
said  that  the  rule  of  law  that,  where  an 
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account  is  rendered  and  no  objection  taken, 
it  is  prima  facie  evidence  of  the  correctness 
of  such  account,  has  no  application  where 
the  claim  is  the  subject  of  a  special  con- 
tract. Orton,  J.,  said,  speaking  of  the  trial 
court:  "The  court,  in  charging  the  jury, 
after  reciting  the  testimony  of  Carson,  the 
president  of  the  company,  that  he  had  pre- 
sented to  the  defendants  a  bill  or  account 
containing  this  charge  of  $200  for  the  use 
of  the  camps,  and  that  the  defendants  made 
no  objections  to  it  but  kept  the  bill,  said 
to  the  jury:  'Where  a  statement  of  account 
is  rendered,  and  nothing  is  said  about  it, 
and  no  objections  made,  of  course  that  is 
prima  facie  evidence  of  the  correctness  of 
the  bill.  .  .  .  It  is  a  sort  of  admission 
on  his  part  of  the  correctness  of  the  bill.' 
Aside  from  the  fact  that  this  claim  is  not 
a  matter  of  book  account,  or  of  an  account 
rendered,  or  bill  presented,  but  the  subject 
of  a  special  contract,  and  such  a  principle 
of  law  has  no  application  to  it,  it  was  un- 
fair for  the  court  to  ignore  or  suppress  the 
testimony  of  the  defendant  Smith  that  he 
did  at  the  time  object  and  insist  that  he  had 
never  hired  or  rented  the  camps." 

There  is  much  learning  in  the  books  upon 
the  subject  of  an  account  stated.  Some  of 
the  courts  have  refused  to  extend  the  rule 
beyond  controversies  between  merchants. 
Such,  probably,  is  not  the  rule  of  to-day 
in  most  of  the  states. 

In  the  case  of  Anding  v.  Levy,  57  Miss. 
51,  it  was  held  that  the  doctrine  of  liability 
from  retaining  a  stated  account  without 
objection  was  only  applicable  between  mer- 
chants. This  case  is  found  reported  in  34 
Am.  Rep.  at  page,  435,  where  there  will 
be  found  a  note  upon  this  subject. 

In  White  V.  Campbell,  25  Mich.  463,  Jus- 
tice Graves  discusses  the  doctrine  of  acqui- 
escence and  says:  "The  rule  itself  is 
said  to  have  been  founded  originally  on 
the  practice  of  merchants,  .  .  .  and  in  Lord 
Hardwick's  time  it  was  stated  to  be  a  rule 
among  merchants  and  in  equity.*'  But  the 
doctrine  seems  to  have  been  applied  in  that 
case  to  others.  • 

In  the  early  case  of  Stevens  v.  Tuller,  4 
Mich.  387,  it  was  held  necessary,  to  apply 
the  rule  which  was  invoked  in  this  case,  to 
show  some  existing  antecedent  debt  or  de- 
mand between  the  parties  respecting  which 
a  balance  was  struck. 

In  Gooding  v.  Kingston,  20  Mich.  439,  it 
was  held  that  the  rule  of  an  account  stated 
and  acquiescence  therein  has  never  been  ex- 
tended to  the  case  of  such  compulsory 
adjustments  of  demands,  as  the  law  may 
make  against  the  will  of  the  party. 

It  was  held  iif  Quinoey  v.  White,  63  N. 
Y.  at  page  370,  that  "to  give  to  an  account 
delivered  the  force  of  an  account  stated, 
4b  L.K.A.(N.S.) 


because  of  silence  on  the  part  of  the  party 
receiving  it,  the  circumstances  must  be  such 
as  to  justify  an  inference  of  assent,  upon 
his  part,  to  its  correctness.  Where  he  has 
disclaimed  all  liability  upon  the  account, 
he  is  not  bound  to  examine  the  items,  upon 
its  delivery  to  him,  and  his  omission  to 
object  will  not  be  taken  as  an  admission  of 
their  correctness,  and  is  not  prima  facie 
proof  of  the  account."  See  Young  ▼.  Hill, 
67  N.  Y.  162,  23  Am.  Rep.  99. 

An  "account  stated"  means  a  balance 
struck  between  the  parties  on  a  settlement; 
and  where  a  plaintiff  is  able  to  show  that, 
the  mutual  dealings  which  have  occurred 
between  the  parties  have  been  adjusted, 
settled,  and  a  balance  struck,  the  law  im- 
plies a  promise  to  pay  that  balance.  This 
rule  was  held  not  to  apply  to  a  case  where 
the  contract  was  in  dispute  in  Kusterer 
Brewing  Co.  v.  Friar,  99  Mich.  190,  58  N. 
W.  52.  See  also  Watkins  y.  Ford,  69  Mich. 
357,  37  N.  W.  300;  State  Bank  v.  McCabe, 
135  Mich.  479,  98  N.  W.  20. 

The  error  pointed  out  was  not  cured  by 
any  other  portion  of  tlie  charge,  for  the 
reason  that  the  charge  still  left  it  to  the 
jury  to  consider  the  evidence  of  mailing  the 
statement  as  bearing  on  the  admission  of 
defendant.  The  record  shows  that  the  whole 
claim  of  the  plaintiff  was  disputed  by  the 
defendant;  and  we  are  constrained  to  hold 
that  the  court  erred  in  that  portion  of  its 
charge  above  indicated,  and'  that  such  error 
was  prejudicial.  The  other  questions  ar- 
gued by  counsel  are  not  likely  to  arise  upon 
a  new  trial. 

For  the  error  pointed  out  the  judgment 
of  the  Circuit  Court  is  reversed,  and  a  new 
trial  granted. 


LOUISIANA  supreme:  court. 

STATE  OF  LOUISIANA,  Appt, 

V. 

ARTHUR   BARBA. 

(132  La.  768,  61  So.  784.) 

Constitutional     law    —     limitation    of 
hours  of  labor  —  validity. 
Section  1  of  act  No.  245  of  1912,  read- 

Headnote  by  Land,  J. 

Note.  —  For  constitutionality  of  legisla- 
tive limitation  of  hours  of  labor,  see  notes 
to  People  V.  Orange  County  Road  Constr. 
Co.  65  L.R.A.  33;  People  v.  Williams,  12 
L.R.A.(N.S.)  1130;  Ex  parte  Martin,  26 
L.R.A.(N.S.)  242;  WMthey  v.  Bloem,  35 
L.R.A.(X.S.)  628;  and  People  v.  Elerding, 
40  L.R.A.(N.S.)  893.  And  see  also  Peo- 
ple V.  Chicago,  43  L.R.A.(N.S.)  954.  For 
annotation  on  allied  questions,  see  refer- 
ences in  note,  35  L.R.A.(N.S.)    628. 
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ing  as  follows :  '-'That  no  f iMctory,  manufac-  | 
turing  establishment,  office  building,  ware- 
house, workshop,  or  any  business  establish- 
ment keeping  open  or  running  day  and 
night,  shall  permit,  except  in  case  of  emer- 
gency, or  compel,  the  stationary  firemen 
therein  employed  to  work  consecutively  in 
any  one  day  more  than  eight  ^ours;  that  a 
full  day's  labor  shall  be  composed  of  eight 
hours  and  no  more;  provided  that  the  pro- 
visions' of  this  act  shall  not  apply  to 
stationary  firemen  or  assistants  employed 
in  the  petroleum  industry,  or  in  any  cotton 
gin,  or  any  sugar  plantation,  or  in  the  saw- 
mill industry," — held  to  be  repugnant  to 
the  14th  Amendment  of  the  Constitution 
of  the  United  States,  in  that  said  act  denies 
the  liberty  of  contract  in  relation  to  labor, 
and  the  equal  protection  of  the  laws,  guar- 
anteed by  said  Amendment,  as  construed  by 
the  Supreme  Court  of  the  United  States. 
The  express  exemption  in  the  act  of  steam 
plants,  such  as  oil  refineries  and  sawmills, 
works  an  unjust  discrimination  against 
other  plants  operated  by  steam;  and  the 
division  of  such  plants  into  two  classes, 
the  one  running  day  and  night,  and  the 
other  running  day  or  night,  is  purely  ar- 
bitrary, and  furnishes  no  reasonable  basis 
for  discriminating  against  the  former  in 
the  matter  of  the  hours  of  labor. 

(April  14,  1913.) 

APPEAL  by  the  state  from  a  judgment 
of  the  Criminal  District  Court  for  the 
Parish  of  Orleans,  Division  B,  reversing  a 
judgment  of  the  Second  City  Criminal 
Court,  convicting  defendant  of  violating  the 
statute  limiting  the  hours  of  labor.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  H.  Byrnes,  with  Messrs. 
Chandler  C.  Luzenberg  and  A.  D.  Hen- 
rlques,  Jr.,  for  the  State. 

Mr.  Philip  J.  Patorno,  for  appellee: 

The  act  is  unconstitutional. 

Lochner  v.  New  York,  198  U.  S.  45,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas. 
1133;  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ;  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Jacobson  v.  Massachu- 
setts, 197  U.  S.  11,  49  L.  ed.  643,  25  Sup. 
Ct.  Rep.  358;  People  v.  Beattie,  96  App.  Div. 
383,  89  N.  Y.  Supp.  193;  Bessette  v.  People, 
193  111.  334,  56  L.R.A.  558,  62  N.  K,  215; 
Godcharles  v.  Wigeman,  113  Pa.  431,  6  Atl. 
364;  Low  v.  Rees  Printing  Co.  41  Neb.  127, 
24  L.RJl.  702,  43  Am.  St.  Rep.  670,  59  N. 
W,  362;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431;  Gibbons  v.  Ogden,  9  Wlicat.  210, 
6  L.  ed.  73;  Sinnot  v.  Davenport,  22  How. 
227,  16  L.  ed.  243;  Missouri.  K.  &  T.  R.  Co. 
V.  Haber,  169  U.  S.  613,  42  L.  ed.  878,  18 
Sup.  Ct.  Rep.  488;  Missouri  v.  Lewis  (Bow- 
46  L.R.A.(N.S.) 


man  v.  Lewis,  101  U.  S.  22,  26  L.  ed.  989 ; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357 ;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064;  Hayes  v.  Missouri.  120  U.  S. 
68,  30  L.  ed.  678,  7  Sup.  Ct.  Rep.  350;  Dun- 
can V.  Missouri,  152  U.  S.  377,  38  L.  ed.  485, 
14  Sup.  Ct.  Rep.  670;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Ellis,  166  U.  S.  155,  41  L.  ed.  668,  17  Sup. 
Ct.  Rep.  265;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U.  S. 
79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Wil- 
liams V.  Fears,  179  U.  S.  270-278,  45  L.  ed. 
186-190,  21  Sup.  Ct.  Rep.  128;  State  v. 
Loomis,  115  Mo.  307,  21  L.R.A.  789,  22  S. 
W.  350;  Ritchie  v.  People,  165  111.  98,  29 
L.R.A.  79,  46  Am.  St.  Rep.  315,  40  N.  E. 
454;  CofTeyville  Vitrified  Brick  &  Tile  Co. 
V.  Perry,  69  Kan.  297,  66  L.R.A.  185,  76 
Pac.  848,  1  Ann.  Cas.  936;  Gillespie  v. 
People,  188  111.  176,  52  L.R.A.  283,  80  Am. 
St.  Rep.  176,  58  N.  E.  1007;  State  v.  Good- 
will, 33  W.  Va.  179,  6  L.R.A.  621,  25  Am. 
St.  Rep.  863,  10  S.  E.  285;  Com.  v.  Perry, 
155  Mass.  117,  14  L.R.A.  325,  31  Am.  St. 
Rep.  633,  28  N.  E.  1126;  Ramsey  v.  People, 
142  111.  380,  17  L.R.A.  863,  32  N.  E.  364; 
Braceville  Coal  Co.  v.  People,  147  III.  66, 
22  L.R.A.  340,  37  Am.  St.  Rep.  206,  35 
N.  E.  62;  Republic  Iron  &  Steel  Co.  v. 
State,  160  Ind.  379,  62  L.R.A.  136,  66  N.  E. 
1006;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
58  Ark.  407,  23  L.R.A.  264,  41  Am.  St.  Rep. 
109,  25  S.  W.  75;  Avent  Beattyville  Coal  Co. 
v.  Com.  90  Ky.  218,  28  L.R.A.  273,  28  S. 
W.  502 ;  State  ex  rel.  Zillmer  v.  Kreutzberg, 
114  Wis.  530,  58  L.R.A.  748,  91  Am.  St. 
Rep.  934,  90  N.  W.  1098;  Re  Morgan,  26 
Colo.  415,  47  L.R.A.  52,  77  Am.  St.  Rep. 
269,  58  Pac.  1071;  Cooley  Const.  Lim.  6th 
ed  482-484;  Eden  v.  People,  161  111.  296, 
32  L.R.A.  659,  52  Am.  St.  Rep.  365,  43 
N.  E.  1108;  Tacoma  v.  Krech,  15  Wash.  296, 
34  L.R.A.  68,  46  Pac.  265;  Ex  parte 
Jentzsch,  112  Cal.  468,  32  L.R.A.  664,  44 
Pac.  803. 

Messrs.  Carroll,  Henderson,  &  Carroll, 
also  for  appellee: 

The  right  to  work  cannot  be  restrained 
without  reason. 

State  v.  Gantz,  124  La.  635,  24  L.R.A. 
(N.S.)  1072,  50  So.  524;  Hennington  v. 
Georgia,  163  U.  S.  299,  303,  41  L.  ed.  166, 
169,  16  Sup.  Ct.  Rep.  1086;  Jacobson  v. 
Massachusetts,  197  U.  S.  25,  49  L.  ed.  649,  25 
Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  705 :  Re  Heff", 
197  U.  S.  505,  49  L.  ed.  85i),  25  Sup.  Ct. 
Rep.  500;  Lochner  v.  New  York,  198  U.  S. 
56,  49  L.  ed.  941,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133;  Yiok  Wo  v.  Hopkins.  US 
U.  S.  356,  30  L.  ed.  220,  0  Sup.  Ct.  Rep. 
1064:  New  Orleans  Gaslight  Co.  v.  Louisi- 
ana Light  &  H.  P.  &  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  616,  6  Sup.  Ct  Rep.  262; 
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Dobbins  v.  Lo8  Angeles,  195  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18. 

The  right  to  make  contracts  for  labor 
is  both  a  privilege  and  a  property  right 
within  the  protection  of  the  Constitution. 

Allgeyer  v.  Louisiana,  165  U.  S.  589,  41 
L.  ed.  836,  17  Sup.  Ct.  Rep.  427;  Lochner 
V.  New  York,  198  U.  S.  53,  49  L.  ed.  940, 
25  Sup.  Ct.  Rep.  539,  3  Ann.  Gas.  1133; 
Adair  v.  United  States,  208  U.  S.  174,  52 
L.  ed.  442,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Russell,  Pol.  Powers,  pp.  167,  et 
seq.;  McGehee,  Due  Process  of  Law,  pp.  140, 
141;  Holden  v.  Hardy,  169  U.  S.  396,  42 
L.  ed.  792,  18  Sup.  Ct.  Rep.  383;  Muller  v. 
Oregon,  208  U.  S.  423,  52  L.  ed.  556,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957;  State 
V.  Shorey,  48  Or.  396,  24  L.R.A.(N.S.) 
1121,  86  Pac.  881. 

The  exemptions  are  unreasonable. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
151,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255; 
Cooley,  Const.  Lim.  6th  ed.  480;  State  v. 
Fairmont  Creamery  Co.  153  Town,  702,  42 
L.R.A.(N.S.)  821,  133  N.  W.  895;  State  v. 
Julow,  129  Mo.  177,  29  L.R.A.  257,  50  Am. 
St.  Rep.  443,  31  S.  W.  783;  Stete  v.  Mik- 
sicek,  225  Mo.  561,  135  Am.  St.  Rep.  597, 
126  S.  W.  507;  State  v.  Gantz,  124  La.  535, 
24  L.R.A.(N.S.)  1072,  50  So.  524. 

Land,  J.,  delivered  the  opinion  of  the 
court : 

Arthur  Barba,  general  manager  and  sec- 
retary of  the  New  Orleans  Ice  Manufac- 
turing Company,  was  charged  in  the  sec- 
ond city  criminal  court  of  the  parish  of 
Orleans  with  violating  §  1  of  act  245  of  1912, 
which,  leaving  out  the  enacting  clause, 
reads  as  follows:  "That  no  factory,  manu- 
facturing establishment,  office  building, 
warehouse,  workshop,  or  any  business  estab- 
lishment running  day  and  night,  shall  per- 
mit, except  in  cases  of  emergency,  or  com- 
pel, the  stationary  fireman  therein  employed 
to  work  consecutively  in  any  one  day,  more 
than  eight  hours;  that  a  full  day's  labor 
shall  be  composed  of  eight  hours  and  no 
more;  provided  that  the  provisions  of  this 
act  shall  not  apply  to  stationary  firemen  or 
assistants  employed  in  the  petroleum  indus- 
try, in  any  cotton  gin,  or  any  sugar  planta- 
tion, or  in  the  sawmill  industry." 

Section  5  of  the  same  act  reads  as  fol- 
lows: "That  the  term  'stationary  fireman,' 
wherever  used  in  this  act,  shall  be  deemed 
to  mean  and  apply  to  any  person  employed 
in  the  generation  of  steam  in  stationary 
boilers,  and  in  attending  to  the  water  sup- 
ply of  such  boilers." 

The  defendant  demurred  to  the  charge  on 
the  ground  that  act  245  of  1912  was  null  and 
void  because  violative  of  the  Constitution 
of  the  United  States,  particularly  in  the 
45  L.R.A.(NJ9.) 


14th  Amendmeit  thereof,  in  that  it  denies 
him  the  equal  protection  of  the  laws,  and 
because  also  violative  of  articles  1  and  2  of 
the  state  Constitution  of  1898,  in  that  its 
provisions  make  an  arbitrary,  unreasonable, 
and  unequal  classification,  and  violative  of 
both  Constitutions,  because  it  makes  dis- 
crimination between  factories  of  the  same 
class. 

llie  demurrer  was  overruled  by  the  judg^ 
of  the  second  criminal  court,  and  the  de- 
fendant was  tried,  convicted,  and  sentenced 
to  pay  a  fine  of  $50,  and  to  serve  five  days 
in  the  parish  prison. 

Defendant  appealed  to  the  criminal  dis- 
trict court  of  tlie  piirirsh  of  Orleans,  which, 
after  a  hearing,  declared  the  statute  in 
question  to  be  unconstitutional,  null,  and 
void,  and  reversed  tlie  judgment  below,  and 
ordered  the  defendant  discharged  without 
day.     The  state  has  appealed. 

The  reasons  of  the  district  judge  are  set 
forth  in  a  carefully  prepared  opinion,  from 
which  we  make  the  following  excerpts: 
•'Arthur  Barba  is  the  general  manager  and 
secretary  of  the  New  Orleans  Ice  Manufac- 
turing Company.  It  is  his  duty  to  employ 
the  engineers  in  tlie  corporation,  and  to 
contract  with  them  as  to  salaries  and  hours 
of  labor  conditions.  The  evidence  shows 
that  he  employed  stationary  engineers  and 
their  assistants  in  this  case.  That  these 
engineers  and  their  assistants  worked  twelve 
consecutive  liours  out  of  the  twenty-four, 
hence  he  was  arrested  and  tried  for  violat- 
ing act  245  of  1912.  In  the  exercise  of  its 
police  power  the  state  has  undoubtedly  the 
right,  by  appropriate  legislation,  to  protect 
the  public  morals,  the  public  health,  and 
the  public  safety;  but,  in  the  exercise  of 
that  power,  the  state  may  not  trespass 
upon  the  rights  vested  lawfully  in  the 
people.  It  is  a  self-evident  and  undeniable 
proposition  of  law  that  labor  is  a  com- 
modity, and  that  the  right  to  labor  and  to 
employ  labor,  and  make,  in  respect  thereto, 
contracts  upon  such  terms  as  may  be  agreed 
upon  by  the  parties  sui  juris,  cannot  be 
interfered  with  by  the  legislature  except 
on  some  reasonable  ground.  Ritchie  v. 
People,  155  111.  98,  29  L.R.A.  79,  46  Am. 
St.  Rep.  315,  40  N.  E.  454;  Godcharles  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  State 
V.  Goodwill,  33  W.  Va.  179,  6  L.R.A.  621, 
25  Am.  St.  Rep.  863,  10  S.  E.  285. 

The  judge  quoted  extracts  from  the  evi- 
dence, showing  that  the  firemen  at  the  New 
Orleans  Ice  Manufacturing  Company  worked 
twelve  hours,  and  had  coal  passers  for  as- 
sistants. 

The  act  on  its  face  applies  only  to  fire- 
men in  plants  running  day  and  night.  Fire- 
men in  plants  of  the  same  kind  running 
only  during  the  day,  or  during  the  night. 
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are  excluded  by  necessary  implication;  and 
firemen  employed  in  petroleum  or  sawmill 
industry,  or  in  cotton  gins,  or  on  sugar  plan- 
tations, are  expressly  excepted. 

The  judge  could  perceive  no  material  dif- 
ference based  on  considerations  of  health 
between  the  employment  of  a  fireman  m 
an  ice  factory  and  a  firemen  in  a  sawmill, 
cotton  gin,  sugar  mill,  or  oil  refinery. 

The  judge  concluded  as  follows:  "From 
the  above  considerations  I  find  that  the  act 
is  discriminatory,  and  that  the  discrimina- 
nation  in  favor  of  the  petroleum  industry, 
the  cotton  gin,  the  sugar  plantation,  and 
the  sawmill  is  unjust,  unfair,  and  unreason- 
able, and  that  the  police  power  of  the  state 
has  been  exceeded." 

Article  51  of  the  Constitution  of  1898  de- 
clares that  "no  law  shall  be  passed  fixing 
the  price  of  manual  labor;"  and  article  48 
provides  that  the  general  assembly  shall 
not  pass  any  local  or  special  law,  "regu- 
lating labor,  trade,  manufacturing  or  agri- 
culture," These  articles,  while  not  directly 
applicable  to  the  case  at  bar,  show  that  the 
spirit  of  the  Constitution  is  against  legis- 
lative interference  in  labor  matters.  The 
compulsory  shortening  of  the  hours  of  labor 
naturally  tends  to  diminish  the  wages  of 
labor. 

The  liberty  of  contract  relating  to  labor 
includes  both  parties  to  it;  the  one  has  as 
much  right  to  purchase  as  the  other  to  sell 
labor.  This  liberty  of  contract  is  pro- 
tected by  the  Federal  Constitution,  and  the 
states  have  no  right  to  interfere  with  it, 
except  in  cases  involving  the  safety,  health, 
morals,  and  general  welfare  of  the  public. 
Lochner  v.  New  York,  198  U.  S.  45,  49  L. 
ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas. 
1133.  In  that  case  a  statute  of  the  state 
of  New  York,  providing  that  bakers  should 
not  labor  more  than  ten  hours  per  day,  was 
declared  unconstitutional  by  the  Supreme 
Court  of  the  United  States. 

We  make  the  following  excerpts  from  the 
majority  opinion:  "The  question  whether 
this  act  is  valid  as  a  labor  law,  pure  and 
simple,  may  be  dismissed  in  a  few  words. 
There  is  no  reasonable  ground  for  interfer- 
ing with  the  liberty  of  person  or  the  right 
of  free  contract  by  determining  the  hours 
of  labor  in  the  occupation  of  a  baker.  There 
is  no  contention  that  bakers  as  a  class  are 
not  equal  in  intelligence  and  capacity  to 
men  in  other  trades  or  manual  occupations, 
or  that  they  are  not  able  to  assert  their 
rights  and  care  for  themselves  without  the 
protecting  arm  of  the  state  interfering  with 
their  independence  of  judgment  and  of  ac- 
tion. They  are  in  no  sense  wards  of  the 
state.  .  .  .  We  think  that  the  limit  of 
the  police  power  has  been  reached  and 
passed  in  this  case.  There  is,  in  our  judg- 
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uient,  no  reasonable  foundation  for  holding 
this  to  be  necessary  or  appropriate  as  a 
health  law  to  safeguard  the  public  health, 
or  the  health  of  the  individuals  who  are 
following  the  trade  of  a  baker.  .  .  .  We 
think  that  there  can  be  no  fair  doubt  that 
the  trade  of  a  baker  in  and  of  itself  is  not 
an  unhealthy  one  to  that  degree  which 
would  authorize  the  legislature  to  interfere 
with  the  right  to  labor,  and  with  the  right 
of  free  contract  on  the  part  of  the  individ- 
ual, either  as  employer  or  employee." 

The  contention  on  the  other  side  was  that 
the  work  of  a  baker  was  an  unhealthy  em- 
ployment, and  it  was  on  this  ground  that  a 
bare  majority  of  the  New  York  court  of 
appeals  sustained  the  constitutionality  of 
the  law. 

There  is  no  suggestion  in  the  record  that 
the  occupation  of  a  stationary  fireman  is 
dangerous  or  unhealthy  to  such  a  degree  as 
to  warrant  the  interference  of  the  state.  It 
is  undoubtedly  a  toilsome  occupation,  but 
not  more  so  than  many  other  manual  trades. 
The  toil  per  se  could  not  have  warranted 
the  interference  of  the  legislature,  because, 
it  permitted  unlimited  toil  in  the  plants  ex- 
cepted from  the  operation  of  the  act.  What- 
ever may  have  been  the  motive  for  the  pas- 
sage of  the  act,  we  are  satisfied  that  it  was 
not  based  on  health  considerations.  In  the 
second  place,  there  can  be  no  question  that 
the  act  worked  an  unlawful  discrimination 
against  the  New  Orleans  Ice  Manufacturing 
Company  and  the  firemen  employed  by  them, 
first,  by  exempting  all  firemen  employed  in 
certain  industries;  and,  second,  by  exempt- 
ing firemen  in  other  plants  operated  by  day 
or  by  night.  The  firemen  thus  exempted 
may  work  twelve  hours  per  day  or  longer, 
while  the  firemen  of  the  New  Orleans  Ice 
Company  cannot  work  more  than  eight 
hours  when  the  plant  is  running  day  and 
night,  but  may  work  twelve  hours  or  more 
when  the  plant  is  running  by  the  day  or  by 
the  night.  What  possible  relation  can  such 
a  classification  have  to  the  health  of  the 
employee? 

In  State  v.  Cantz,  124  La.  535,  24  L.R.A. 
(N.S.)  1072,  50  So.  524,  this  court  said: 
"The  right  to  work  cannot  be  restrained 
without  reason.  Constituted  authorities 
have  been  careful  not  to  sanction  unreason- 
able interference  with  the  right.  Here  not 
only  there  is  no  good  reason,  but  there  is 
discrimination.  .  .  .  Class  legislation, 
discriminating  against  some  and  favoring 
others,  is  prohibited.  .  .  .  Special  re- 
strictions and  special  privileges  not  to  be 
granted  to  persons  engaged  in  the  same 
Imsiness,  under  conditions  the  same,  is  the 
tenor  of  the  decision  we  have  annotated." 

In  the  same  case  the  court  said:  "The 
only   purpose   of    the   exemption,   from   all 
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appearances  is  to  permit  a  few  to  employ 
leas  qualified  electricians,  while  others  are 
denied  that  right,  or  to  permit  a  few  to  do 
as  they  please,  as  relates  to  the  qualifications 
of  electricians  they  employ.  A  classifica- 
tion to  be  valid  must  be  based  upon  some 
reasonable  ground, — something  which  bears 
a  just  and  proper  relation  to  the  attempted 
classification,  and  is  not  a  mere  arbitrary 
selection.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
166  U.  S.  151,  41  L.  ed.  667,  17  Sup.  Ct. 
Rep.  255. 

A  classification  based  merely  on  the  cir- 
cumstance of  day  and  night  work  in  some 
factories,  and  day  or  night  work  in  others, 
not  affecting  the  hours  of  labor,  rests  on  an 
arbitrary  distinction,  which  cannot  be  recog- 
nized as  warranting  legislative  interference 
with  the  liberty  of  contract. 

It  is  to  be  noted  that  the  act  in  ques- 
tion has  no  application  to  employees  other 
than  firemen  in  plants  operated  by  steam 
and  running  day  and  night. 

It  is  therefore  ordered  that  the  Judgment 
below  be  affirmed. 

ProTOsty,  J.,  concurs  in  the  decree. 


MISSOURI    SUPREME    COURT 

(In  Banc.) 

LAFAYETTE    WARD,    Respt., 

V. 

ELY- WALKER   DRY  GOODS   BUILDING 
COMPANY   et   al.,   Appts. 

(248  Mo.  348,  154  S.  W.  478.) 

Master  and   servant  »  falling  tool  — 
anticipation  of  injnry. 

1.  A  contractor  is  not  negligent  in  fail- 
ing to  anticipate  that  a  bar  used  in  re- 
moving false  work,  and  left  lying  with  a 
few  inches  of  its  length  projecting  beyond 
its  support,  would  be  hit  by  a  falling  piece 
of  lumber  and  hurled  to  the  ground  to  the 
injnry  of  a  workman  passing  there. 

Pleading  —  striking  —  absence  of  preju- 
dice. 

2.  There  is  no  prejudice  in  striking  from 


an  answer  a  portion  setting  out  an  ordi- 
nance pleaded  in  the  petition,  and  stating 
the  legal  rights  claimed  under  it. 

Appeal  —  striking  pleading  —  admit- 
ting evidence, 

3.  Striking  allegations  from  an  answer 
is  not  prejudicial  if  all  the  evidence  bear- 
ing upon  the  subject  is  admitted. 

Master  and  servant  —  covering  over 
sidewalks  —  rights  of  servants. 

4.  Workmen  employed  about  a  building 
in  process  of  construction  are  entitled  to 
the  benefit  of  a  municipal  ordinance  requir- 
ing the  maintenance  of  a  roof  over  the  side- 
walk where  materials  are  being  handled  on 
or  near  the  line  of  the  sidewalk. 

Proximate  cause  —  fall  of  tool  »  ab- 
sence of  covering. 

5.  Failure  to  comply  with  an  ordinance 
requiring  a  roof  over  the  sidewalk  while 
materials  are  being  placed  in  a  building 
in  process  of  construction  at  or  near  the 
street  line  is  the  proximate  cause  of  in- 
jury to  a  workman  injured  by  fall  of  a  tool 
onto  the  walk. 

Municipal  corporation  ^  ordinance  — 
building  construction  —  covering  of 
sidewalk  —  scope. 

6.  An  ordinance  requiring  a  roof  over 
the  sidewalk  while  a  building  is  being 
erected  on  or  near  the  street  line  is  in- 
tended to  protect  persons  on  the  walk 
against  substances  falling  from  the  build- 
ing while  work  is  in  progress  there;  whether 
directly  from  the  face  of  the  building  or 
hurled  from  inside  it. 

(March  1,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  C  ircuit  Court  for  the  City  of  St 
Louis  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ants' negligence.  Reversed  as  to  the  de- 
fendant National  Fire  Proofing  Company. 

Statement  by  Roy,  C: 

The  plaintiff  sued  the  Ely-Walker  Dry 
Goods  Building  Company,  the  firm  of  James 
Stewart  &  Compfiny,  composed  of  Alexander 
and  James  C.  Stewart,  and  the  National 
Fire  Proofing  Company,  for  damages  for  per- 


Note,  ^- 1 8  ordinance  requiring  covering 
of  sidexvallc  where  building  is  in 
process  of  construction,  for  benefit 
of  servants. 

Upon  the  question  whether  a  servant  has 
a  right  to  rely  upon  a  general  statute  not 
passed  especially  for  his  benefit,  there  is 
a  decided  conflict  of  authority.  See  5  La- 
batt.  Mast.  &  S.  2d  ed.  §§  1C40,  1641.  See 
also  26  Cyc.  1129.  There  seems,  however, 
to  be  no  case  other  than  Ward  v.  Ely- 
Walkeb  Dry  Goods  Bldg.  Co.  discussing 
the  question  indicated  in  the  title  of  this 
note. 
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As  to  riglit  of  employee  to  rely  on  statute 
requiring  signal  to  be  given  by  train  ap- 
proaching crossing,  see  note  to  Lepard  v. 
Michigan  C.  R.  Co.  40  L.R.A.(N.S.)    1105. 

As  to  whether  statutory  duty  of  employer 
to  guard  place  or  machinery  is  owing  to  em- 
ployees of  contractor,  see  note  to  Kanz  v. 
J.  Neils  Lumber  Co.  36  L.R.A.(N.S.)   269. 

Upon  the  general  question  of  private 
action  for  violation  of  statute  not  ex- 
pressly conferring  it,  see  note  to  Wolf  v. 
Smith,  9  L.R.A.(N.S.)  338.  J.  D.  C. 
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sonal  injuries,  the  amount  claimed  being 
$15,000.  The  verdict  was  against  all  the 
defendants  for  the  full  amount  claimed. 
The  trial  court  forced  a  remittitur  of  $7,- 
000,  and  judgment  was  entered  for  $8,000, 
from  which  the  fire  proofing  company  took 
a  separate  appeal,  and  the  other  defendants 
took  a  joint  appeal.  This  opinion  covers 
both  appeals. 

The  Ely-Walker  Company,  as  owner  of 
the  premises  in  November,  1906,  contracted 
with  James  Stewart  k  Company  for  the 
construction  of  a  building  of  seven  stories 
and  a  basement  on  the  south  side  of  Wash- 
ington avenue  between  Sixteenth  and  Seven- 
teenth streets  in  the  city  of  St.  Louis.  The 
fire  proofing  company  subcontracted  with 
Stewart  &  Company  to  do  the  fire  proofing. 
The  principal  contract  called  for  the  con- 
struction of  some  other  buildings;  the  total 
consideration  being  $1,156,047,  and  the 
amount  to  be  paid  the  subcontractor  being 
$128,000. 

There  was,  at  the  time  of  the  making  of 
those  contracts,  an  ordinance  of  the  city,  the 
material  parts  of  which  were  as  follows : 

"Sec.  925.  Extent  of  occupation  of  street 
and  sidewalk.  The  extent  of  occupation  of 
sidewalk  and  street  to  be  covered  by  the 
terms  of  a  permit  for  street  obstniction  or 
biiildlng  shall  be  as  follows:  Such  permit 
shall  not  authorize  the  occupation  of  any 
sidewalk  or  street  or  part  thereof  other  than 
that  immediately  in  front  of  the  premises  of 
the  building  upon  which  said  permit  is  is- 
sued. During  the  progress  of  building  opera- 
tions at  least  one  third  of  the  permit  granted 
shall  at  all  times  be  kept  free  and  unob- 
structed for  the  purpose  of  passage,  and 
clear  of  rubbish,  dirt,  and  snow.  Such  side- 
walks must,  if  there  are  excavations  on 
either  side  of  the  same,  be  protected  by  sub- 
stantial railings,  which  shall  be  built  and 
maintained  thereon  so  long  as  such  exca- 
vations continue  to  exist.  It  is  not  in- 
tended hereby  to  prevent  the  maintenance 
of  a  driveway  for  the  building  site.  It 
shall  be  permitted,  for  the  purpose  of  de- 
livering material  to  the  basements  of  the 
buildings,  to  elevate  such  temporary  side- 
walk to  a  height  not  exceeding  4  feet  above 
the  curb  level  of  the  street;  and  in  case 
the  sidewalk  is  so  elevated,  it  shall  be  pro- 
vided with  good  and  substantial  steps  on 
both  ends  of  the  sides  thereof.  If  the  build- 
ing to  be  erected  is  more  than  four  stories 
in  height,  and  is  set  at  or  near  the  street 
line,  there  shall  be  built  over  such  sidewalk 
a  roof  having  a  frame  work  and  covering, 
composed  of  supports  and  stringers  of  3x12 
timbers,  not  more  than  8  feet  from  centers, 
covered  by  two  layers  of  2 -inch  planks. 
Said  roof  shall  be  maintained  as  long  as 
material  is  being  used  or  handled  on  said 
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street  front,  and  above  the  level  of  such 
sidewalk." 

"Sec.  927.  Penalty.  Any  person  who  shall 
himself  violate  the  provisions  of  the  said 
next  two  preceding  sections,  or  by  another 
cause  the  provisions  of  the  said  next  two 
preceding  sections  to  be  violated,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less 
than  twenty-five  ($25)  dollars,  nor  more 
than  one  hundred  ($100)  dollars.  (R.  C. 
1892,  §  278.)" 

Those  sections  were  re-enacted  on  March 
19,  1907,  with  the  following  addition  ^here- 
to: 

"And  where  excavations  are  made  under 
or  across  any  sidewalk,  the  street  commis- 
sioner is  hereby  authorized  to  require  such 
elevated  temporary  sidewalks  to  be  erected 
so  as  to  afford  safe  and  convenient  passage." 

On  March  1,  1907,  preceding  said  re-enact- 
ment, and  while  the  work  was  in  progress,  a 
special  ordinance  was  enacted,  of  which  the 
material  portion  is  as  follows : 

"Section  1.  That  Ely-Walker  Dry  Goods 
Building  Company,  a  corporation  under  the 
laws  of  Missouri,  its  successoi^s  and  assigns, 
be  and  they  are.  hereby  autho^zed  and  em- 
powered to  excavate,  build,  a^id  maintain 
areas  under  the  sidewalks  in  city  blocks 
eight  hundred  and  twenty-seven  and  eight 
hundred  and  thirty-two,  adjacent  to  the 
buildings  being  erected,  or  to  be  erected,  on 
the  properties  leased  to  said  Ely-Walker 
Dry  Goods  Building  Company,  as  follows: 
Under  the  south  sidewalk  of  Washington 
avenue  from  the  east  curb  line  of  Robbins 
lane  eastwardly  343  feet  and  4  inches;  under 
the  east  sidewalk  of  said  Robbins  lane  from 
the  south  curb  line  of  Washington  avenue 
to  the  north  curb  line  of  St.  Charles  street; 
under  the  north  sidewalk  of  St.  Charles 
street  from  the  east  curb  line  of  Robbins 
lane  eastwardly  310  feet  and  7  inches;  under 
the  east  sidewalk  of  Sixteenth  street  from 
the  north  curb  line  of  Locust  street  north- 
wardly 175  feet  and  6i  inches,  and  under  the 
north  side  of  Locust  street  from  the  east 
curb  line  of  Sixteenth  street  eastwardly, 
106  feet  and  10  inches,  each  such  area  to  be 
equal  in  width  to  the  width  of  the  sidewalk 
over  the  same,  measured  from  the  building 
line  to  the  curb  line.  Also,  to  so  construct 
and  maintain  the  sidewalks  over  said  areas 
that,  for  a  width  of  not  exceeding  7  feet 
measured  from  the  building  line,  each  of 
said  sidewalks  adjacent  to  the  building 
line  shall  be  composed  of  illuminating  or 
prismatic  glass  tiling  so  constructed  as  to 
sustain  a  uniform  distributed  weight  of 
200  pounds  for  each  square  foot  thereof. 
Also,  to  excavate,  build,  and  maintain  a  tun- 
nel 17  feet  wide  under  and  across  St. 
Charles  street  between  the  St.  Charles  street 
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building  lines  of  the  respective  properties 
leased  to  said  Ely-Walker  Dry  Goods  Build- 
ing Company  as  aforesaid." 

The  building  was  constructed  at  or  near 
the  street  line.  There  was  at  no  time  a  roof 
of  any  kind  erected  over  the  sidewalk.  There 
was  a  swinging  scaffold  on  the  outside  all 
around  the  building,  for  the  use  of  the  brick 
masons,  except  that  it  was  not  over  the  main 
entrance.  There  was  a  driveway  for  ve- 
hicles through  the  main  entrance,  for  the 
purpose  of  conveying  material  into  the  build- 
ing. The  swinging  scaffold  was  50  inches 
wide^  and  was  about  the  level  of  the  fourth 
floor,  to  which  the  brick  work  had  reached 
at  the  time  of  the  injury.  The  steel  work 
was  about  finished.  There  was  a  force  of 
carpenters  of  which  plaintiff  was  one,  whose 
business  it  was  to  construct  the  forms  on 
which  the  concrete  flooring  was  laid.  A 
false  floor  of  boards  was  laid  on  temporary 
framework.  The  concrete  was  then  laid, 
and,  when  it  had  sufficiently  hardened,  an- 
other set  of  men  removed  the  false  work, 
and  the  lumber  would  then  be  taken  up  for 
use  on  the  floor  above. 

Two  men,  Wendels  and  Conselis,  were 
working  very  near  a  point  over  the  main  en- 
trance. Wendels  was  on  a  scaffold  on  the 
fifth  floor,  removing  the  boards  under  the 
floor  above.  The  boards  of  the  false  floor 
were  not  nailed  to  the  framework  which  sup- 
ported them,  but  were  simply  laid  thereon. 
When  the  supporting  framework  was  re- 
moved, the  boards  of  the  false  floor  remained 
adhering  to  the  concrete.  Wendels  used  a 
crooked  bar  of  iron  about  3  feet  long,  known 
as  a  "gooseneck  crowbar,"  to  loosen  the 
boards  one  by  one  as  he  removed  them. 
Having  loosened  one,  a  long  board,  he  laid 
the  bar  down  on  the  scaffold ;  the  end  stick- 
ing out  .over  the  edge  of  the  scaffold  a  few 
inches  toward  the  front  of  the  building.  Con- 
selis was  standing  on  the  floor  receiving  the 
lumber  as  it  was  handed  to  him  by  Wendels. 
W^hen  Wendels  took  down  the  long  board 
which  he  had  just  loosened,  a  short  board 
2  feet  long  and  10  inches  wide  fell  from 
its  place  above,  and,  striking  the  projecting 
end  of  the  crowbar,  sent  it  flying  out  of  the 
front  of  the  building,  where  it  struck  a  beam 
as  it  went  out,  and  then  went  on  over,  out, 
and  down  upon  the  head  of  the  plaintiff, 
rendering  him  unconscious  and  leaving  a 
permanent  depression  in  the  skull.  The  evi- 
dence tends  strongly  to  show  that  he  is  in- 
capacitated for  work  and  is  permanently  in- 
jured. There  was  also  evidence  tending  to 
show  that  the  operation  of  trephining  would 
probably  give  relief,  and  that  plaintiff  had 
been  advised  by  surgeons  to  have  such  oper- 
ation, but  had  failed  to  do  so.  Tlie  surgeons 
testified  that  such  operation  would  be  more 
or  less  dangerous.  There  was  strong  evi- 
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dence  on  both  sides  as  to  whether  the  plain- 
tiff was  on  the  sidewalk  or  out  in  the  street 
outside  the  curb  at  the  time  he  was  hurt; 
and  there  was  also  a  conflict  of  the  evidence 
as  to  whether  the  sidewalk,  from  the  main 
entrance  to  the  northeast  corner  of  the  build- 
ing, had  been  so  blocked  with  building  ma- 
terial as  to  put  it  out  of  use  as  a  sidewalk 
for  the  time  being.  The  old  sidewalk  had 
been  removed,  and  the  area  thereunder  had 
been  excavated.  Over  and  across  such  ex- 
cavation I-beams  had  been  placed,  and  a 
temporary  sidewalk  of  longitudinal  boards 
had  been  laid  thereon.  The  evidence  for 
defendants  tended  to  show  that  only  por- 
tions of  the  temporary  sidewalk  had  been 
rebuilt,  while  that  for  the  plaintiff  was  to 
the  effect  that  it  was  all  rebuilt,  except 
some  small  holes  for  letting  material  down 
into  the  basement. 

Plaintiff's  evidence  tended  to  show  that 
he  usually  went  to  work  at  8  o'clock  in  the 
morning,  and  that  he  had  gone  about  7:30 
in  the  morning  to  the  office  of  the  fire  proof- 
ing company,  at  the  northeast  corner  of  the 
building,  and  obtained  his  "working  check," 
which  every  employee  took  out  every  morn- 
ing, and  walked  up  over  the  temporary  side- 
walk towards  the  main  entrance;  and  that 
when  about  2  feet  east  of  the  passageway  at 
the  main  entrance,  and  about  3  feet  in- 
side the  curb,  he  was  hit  by  the  bar  and  in- 
jured. The  petition  alleged  that  all  the  de- 
fendants negligently  failed  to  erect  the  roof 
over  the  sidewalk,  and  alleged  that  the  acts 
of  the  employees  of  the  fire  proofing  com- 
pany, in  causing  the  bar  to  be  thrown  in  the 
manner  stated,  constituted  actionable  negli- 
gence. 

The  petition  alleged  the  existence  of  all 
the  ordinances  above  mentioned.  The  an- 
swer of  the  fire  proofing  company  was  a 
general  denial.  The  other  defendants  filed 
an  answer  containing  a  general  denial,  and 
also  alleging  the  existence  of  the  special 
ordinance  of  March  1,  1907,  above  set  out, 
in  regard  to  excavation  under  the  sidewalks, 
etc.,  and  made  the  following  allegation  in 
regard  thereto:  "These  defendants  further 
aver  that,  by  the  terms  of  said  city  ordi- 
nance, said  Ely-Walker  Dry  Goods  Building 
Company  was  duly  authorized  and  empow- 
ered to  excavate  the  whole  width  of  the 
sidewalk  on  the  side  of  the  building  in  ques- 
tion, and  to  vacate  the  use  of  sard  sidewalk 
mentioned  in  plaintiff's  petition,  and  to  have 
and  keep  the  same  vacated  from  use  as  a 
sidewalk  during  the  entire  construction  of 
said  building;  that,  in  pursuance  of  the  au- 
thority granted  to  said  Ely-Walker  Dry 
Goods  Building  Company  by  said  ordinance, 
it  did  excavate  the  whole  width  of  what  had 
formerly  been  the  sidewalk  immediately 
north  of  said  build insr,  and  did  cut  off  from 
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public  and  private  use,  and  fence  off,  the 
space  where  said  sidewalk  had  been,  thus  va- 
cating the  use  of  said  sidewalk,  as  said 
building  company  had  the  right  to  do  under 
said  ordinance,  and  that  said  sidewalk  had 
been  so  cut  off  and  vacated  as  a  sidewalk 
from  public  and  private  use  for  a  period  of 
several  weeks  prior  to  plaintiff's  alleged  in- 
juries, and  remained  in  that  condition  at  the 
time  of  plaintiff's  alleged  injuries.  These 
defendants  further  aver  that  at  the  time  of 
plaintiff's  alleged  injuries,  and  for  several 
weeks  prior  thereto,  there  had  been  no  side- 
walk on  the  north  side  of  said  building  in 
question,  nor  had  the  time  arrived  in  the  con- 
struction of  said  building  when  it  became 
the  duty,  or  when  it  was  practicable  or  pos- 
sible for  t^e  said  Ely-Walker  Dry  Goods 
Building  Company,  to  reconstruct  said  side- 
walk, covering  the  same  with  illuminating 
or  prismatic  glass  tiling,  as  required  by 
said  ordinance,  and  these  defendants  there- 
fore say  that  the  general  ordinances  pleaded 
by  plaintiffs  have  no  application  to  the  case 
at  bar." 

The  answer  also  pleaded  contributory  neg- 
ligence. Tlie  plaintiff  filed  a  motion  to  strike 
out  all  that  portion  of  the  answer  in  regard 
to  the  last-mentioned  ordinance,  and  the 
rights  and  doings  of  the  defendants  there- 
under, for  the  following  reasons:  **First. 
That  said  special  ordinance  does  not  repeal 
the  general  ordinance  of  the  city  of  St. 
Louis,  as  set  out  in  full  in  plaintiff's  peti- 
tion. Second.  That  said  special  ordinance 
on  its  face  shows,  and  in  its  title  declares, 
that  it  simply  authorizes  Ely-Walker  Dry 
Goods  Building  Company  to  erect,  build,  and 
maintain  areas  under  certain  sidewalks,  and 
to  build  and  maintain  a  tunnel  under  and 
across  St.  Charles  street;  and  the  title  and 
the  ordinances  show  absolutely  on  its  face 
that  it  does  not  even  attempt  to  repeal  the 
general  ordinances  of  the  city  of  St.  Louis, 
as  set  out  in  plaintiff's  petition,  and  is 
therefore  no  defense  to  plaintiff's  cause  of 
action." 

The  motion  was  sustained,  exceptions  were 
taken,  a  term  bill  of  exceptions  as  to  that 
matter  filed;  but  such  action  of  the  court 
in  sustaining  that  motion  was  not  mentioned 
in  the  motion  for  a  new  trial. 

The  trial  court  held  that  the  fire  proofing 
company  was  not  liable  for  the  failure  to 
construct  the  roof  over  the  sidewalk,  and 
held  that  all  the  other  defendants  were  li- 
able for  such  failure,  if  one  of  them  was. 
The  court  refused  instructions  in  the  nature 
of  demurrers  to  the  evidence  asked  by  each 
of  the  defendants. 

Instructions  1  and  2,  given  for  plaintiff, 
were  as  follows : 

"(1)  The  court  instructs  the  jury  that  the 
ordinances  read  in  evidence  declare  that  if  a 
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building  to  be  erected  in  the  city  of  St.  Louis 
is  more  than  four  stories  in  height,  and  is 
set  at  or  near  the  street  line,  there  shall  be 
built   over   such   sidewalk,   immediately    in 
front  of  the  premises  upon  which  said  build- 
ing is  to  be  built,  a  roof  having  a  framework 
and    covering    composed    of    supports    and 
stringers  of  3x12  timbers,  not  more   than 
8   feet   from   centers,   covered  by  two   lay- 
ers   of    2-inch    plank,   and    that   said    roof 
shall  be  maintained  as  long  as  material  is 
being  used  or  handled  on  said  street  front 
and  above  the  level  of  said  sidewalk.    And 
if  the  jury  find  and  believe  from  the  evi- 
dence   that    the    defendants    Alexander    M. 
Stewart  and  James  Stewart,  doing  business 
under  the  firm  name  of  James  Stewart  & 
Company,  were,  on  or  about  the  6th  day  of 
June,  1907,  engaged  in  erecting  the  build- 
ing  referred   to   in  the  evidence,   and   had 
charge   of   the  construction   of   said  build- 
ing, that  said  building  was  more  than  four 
stories  in  height,  and  was  at  or  near  the 
street  line  of  an  open  public  street,  known 
as   Washington   avenue,   between  Sixteenth 
and  Seventeenth  streets,  in  the  city  of  St. 
Louis,  Missouri,  and  if  the  jury  finds  from 
tlie  evidence  that  the  said  defendants  failed 
to  build,  or  failed  to  cause  to  be  built,  over 
the  sidewalk   immediately  in  front  of  said 
building  on  Washington  avenue,  a  roof  of 
any  nature  or  description,  and  that  at  said 
time  material  was  being  used  and  handled  on 
said  street  front  and  above  the  level  of  said 
sidewalk,  and  if  the  jury  further  finds  from 
tlie  evidence  that  plaintiff,  on  or  about  said 
6th  day  of  June,  1907,  at  about  7:30  o'clock 
in  the  morning,  was  walking  on  the  side- 
walk referred  to  above,  and  while  so  walk- 
ing on  said  sidewalk  was  struck  on  the  fore- 
head bv  the  bar  of  iron  referred  to  in  the 
evidence,  whicli  said  bar  of  iron  had  been 
negligently  knocked  off  of  one  of  the  upper 
stories  of  said  building  by  a  servant  of  the 
National  Fire  Proofing  Company,  and  that 
plaintiff  thereby  sustained  the  injury  men- 
tioned in  the  evidence,  and  if  the  jury  fur- 
ther find  and  believe  from  the  evidence  that 
the  failure  of  the  defendants  mentioned  in 
this  instruction,  to  wit,  Alex.  M.  and  James 
Stewart,  to  erect  the  roof  over  the  sidewalk, 
as  set  out  above,  directly  concurred  with  the 
act  of  the  party  referred  to  above  in  causing 
plaintiff's  said  injury,  and  if  the  jury  fur- 
ther  find   from  the  evidence  that  plaintiff 
was  exercising  ordinary  care  at  the  time  of 
his  injury  for  his  own  safety,  then  he  is  en- 
titled   to    recover    against    the    defendants 
Alexander   M.    and    James    Stewart,   doing 
business  as  James  Stewart  &  Company. 

"(2)  The  court  instructs  the  jury  that  if 
they  believe  and  find  from  the  evidence  that 
the  defendant  the  Ely-Walker  Dry  Goods 
Building  Company  entered  into  a  contract 
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with  the  defendants  Alexander  M.  and  James 
Stewart,  doing  business  under  the  firm 
name  of  James  Stewart  &  Company,  where- 
by the  building  mentioned  in  the  evidence 
was  caused  to  be  erected  for  it,  and  that 
said  James  Stewart  &  Company  were  the 
general  contractors  of  the  defendant  the 
Ely-Walker  Dry  Goods  Building  Company 
for  the  erection  of  said  building,  and  were 
such  contractors  on  or  about  tlie  6lh  day  of 
June,  1907,  and  if  the  jury  furtlier  find  that 
no  roof  was  erected  over  the  sidewalk,  as 
referred  to  in  instruction  No.  1,  and  if  the 
jury  further  find  that,  under  instruction  No. 
1,  the  plaintiff  is  entitled  to  recover  against 
the  defendants  Alexander  M.  and  James 
Stewart,  doing  business  under  the  firm 
name  of  James  Stewart  &>  Company,  then 
you  should  also  find  in  favor  of  plaintiff 
against  the  defendant  the  Ely-Walker  Dry 
Goods  Building  Company." 

And  the  court  refused  the  following  in- 
structions asked  by  the  Ely- Walker  Com- 
pany and  by  Stewart  &  Company: 

"(B)  The  court  instructs  the  jury  that  the 
ordinance  mentioned  in  the  evidence,  after 
providing  for  the  erection  of  a  roof  over 
sidewalks  in  certain  cases,  specifically  pro- 
vides that  such  roof  be  maintained  only  so 
long  as  material  is  being  used  or  handled 
on  the  street  front  above  the  level  of  such 
sidewalk.  And  the  court  instructs  the  jury 
that,  if  you  believe  and  find  from  the  evi- 
dence that  at  the  time  plaintiff  sustained 
the  injuries  complained  of,  no  work  what- 
ever was  being  done  on  the  building  men- 
tioned in  the  evidence  on  the  street  front 
thereof,  but  that  the  pinch  bar  mentioned  in 
the  evidence  was  knocked  off  one  of  the 
stories  of  the  building,  and  was  knocked 
from  a  point  inside  the  front  wall  of  said 
building,  and  out  through  the  wall  of  said 
building,  then  and  in  that  case,  neither  de- 
fendant Ely-Walker  Dry  Goods  Building 
Company  nor  defendants  Alexander  M.  and 
James  C.  Stewart  were  under  any  obliga- 
tions to  maintain  a  roof  over  the  sidewalk 
mentioned  in  the  evidence  on  said  day,  and 
were  guilty  of  no  violation  of  the  ordinance 
mentioned  in  plaintiff*s  petition,  and  your 
verdict  should  be  for  said  defendants. 

"(C)  The  court  instructs  the  jury  that  if 
you  believe  and  find  from  the  evidence  that 
the  pinch  bar  mentioned  in  the  evidence  waa 
knocked  out  from  one  of  tlie  stories  of  the 
building  mentioned  in  the  evidence,  by  an 
employee  of  defendant  National  Fire  Proof- 
ing Company,  and  that  said  employee  of 
said  National  Fire  Proofing  Company,  in  so 
knocking  said  pinch  bar  out  of  the  front  of 
said  floor,  was  guilty  of  negligence,  then 
and  in  that  case,  your  verdict  must  be  for 
the  defendants  Ely-Walker  Dry  Goods  Build- 
ing Company  and  Alexander  M.  and  James 
45  T-.R.A.(N.S.) 


C.  Stewart,  even  though  you  believe  and 
find  from  the  evidence  that  said  defendants 
failed  to  maintain,  at  the  time  plaintiff  was 
injured,  a  roof  over  the  sidewalk  mentioned 
in  the  evidence. 

"(D)  The  court  instructs  the  jury  that  the 
ordinance  mentioned  in  plaintiff's  petition, 
after  providing  for  the  erection  of  a  certain 
roof  over  sidewalks  under  certain  conditions, 
further  provides  that  such  roof  need  only  be 
maintained  so  long  as  material  is  being  used 
or  handled  on  such  street  front  above  the 
level  of  such  sidewalk.  And  the  court  in- 
structs the  jury  that  plaintiff  alleges  in  his 
petition  that  on  the  6th  day  of  June,  1907, 
defendants  failed  to  erect  and  maintain  a 
roof,  though  building  materials  were  still  be- 
ing used  and  handled  on  the  street  front 
mentioned  in  the  evidence,  above  the  level  of 
the  sidewalk.  And  the  court  instructs  the 
jury  that  there  is  no  evidence  whatever  in 
this  case  to  sustain  said  allegation  of  plain- 
tiff's petition  that  on  said  date  any  building 
materials  were  still  used  and  handled  on 
the  street  front  mentioned  in  the  evidence, 
in  the  erection  of  the  building  mentioned  in 
the  evidence,  above  the  level  of  such  side- 
walk. 

"(E)  The  court  instructs  the  jury  if  you 
believe  and  find  from  the  evidence  that  the 
plaintiff,  on  the  occasion  in  question,  was  in- 
jured by  a  pinch  bar  falling  from  the  fourth 
floor  of  the  building  mentioned  in  the  evi- 
dence, and  that  a  servant  of  defendant  Na- 
tional Fire  Proofing  Company  placed  said 
pinch  bar  on  a  scaffold,  and  thereafter, 
while  removing  a  certain  temporary  fiooring, 
caused  or  allowed  a  piece  of  wood  to  fall  and 
strike  the  said  pinch  bar  in  such  a  manner 
as  to  cause  it  to  fall  from  the  fourth  story, 
and  if  you  further  believe  and  find  from  the 
evidence  that  said  act  of  said  servant  of 
said  National  Fire  Proofing  Company  in  so 
causing  said  pinch  bar  to  fall  was  negligent, 
and  if  you  further  believe  and  find  from  the 
evidence  that  plaintiff  himself  was  in  the 
exercise  of  ordinary  care  at  the  time  in  ques- 
tion, your  verdict  must  be  in  favor  of  plain- 
tiff, and  against  defendant  National  Fire 
Proofing  Company.  And  the  court  instructs 
you  that,  if  you  find  the  facts  to  be  as  above 
set  out,  then  and  in  that  case,  your  verdict 
must  be  against  defendant  National  Fire 
Proofing  Company,  whether  you  believe  and 
find  from  the  evidence  that,  at  the  time 
plaintiff  was  injured,  he  was  standing  on 
the  sidewalk  mentioned  in  the  evidence,  or  in 
the  street.  But,  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff,  at  the  time 
he  was  struck,  was  standing  in  the  street, 
vou  cannot,  under  anv  circumstances,  find 
against  defendant  Kly-Walker  Dry  Goods 
Building  Company  or  defendants  Alexander 
M.  and  James  C.  Stewart. 
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"(F)  The  court  further  instructs  the  jury 
that  the  plaintiff  alleges  that  the  ordinance 
read  in  evidence  required  that  one  third  of 
the  width  of  the  sidewalk  in  question  should 
be  kept  free  and  unobstructed  for  the  pur- 
pose of  passage,  and  clear  of  rubbish,  dirt, 
and  snow,  and  it  required,  in  no  event,  more 
than  this  one  third  in  width,  that  was  thus 
to  be  kept  free  and  unobstructed  for  the  pur- 
pose of  passage,  should  be  covered  with  a 
roof;  and  the  court  further  instructs  the 
jury  that  it  was  at  the  option  of  those  whose 
duty  it  was  to  maintain  such  temporary  side- 
walk, to  determine  what  particular  part  of 
such  sidewalk  should  be  so  kept  unob- 
structed for  travel  and  covered  with  a  roof. 
If,  therefore,  the  jury  believe  and  find  from 
the  evidence  tliat,  if  those  whose  duty  it  was 
to  keep  one  third  of  said  sidewalk  free  and 
unobstructed  for  the  purpose  of  passage  had 
so  kept  it  and  covered  it  with  a  roof,  it 
would  not  have  prevented  the  pinch  bar  in 
question  from  striking  plaintiff,  then  it  is 
your  duty  to  find  a  verdict  in  favor  of  the 
defendant  Ely-Walker  Dry  Goods  Building 
Company  and  Alexander  M.  and  James  C. 
Stewart,  even  though,  under  the  evidence 
and  instructions  of  the  court,  you  find  for 
plaintiff,  and  against  the  National  Fire 
Proofing  Company  on  the  alleged  ground 
that  an  employee  of  said  fire  proofing  com- 
pany negligently  caused  said  pinch  bar  to  be 
thrown  out  of  the  building  and  injure  plain- 
tiff." 

Instructions  11  and  12,  given  for  plaintiff, 
were  as  follows: 

"(11)  The  court  instructs  the  jury  that  if 
you  believe  and  find  from  the  evidence  that 
the  plaintiff  was  struck  by  the  pinch  bar 
mentioned  in  the  evidence,  and  that  when  he 
was  80  struck  he  was  not  on  the  sidewalk 
north  of  the  building  mentioned  in  the  evi- 
dence, but  was  north  of  the  curb  of  said 
sidewalk  in  the  street  proper,  then  and  in 
that  case,  the  plaintiff  cannot,  under  any 
circiunstances,  recover  against  the  defend- 
ants, or  any  of  them,  on  the  ground  that  the 
defendants,  or  any  of  them,  had  failed  to 
build  a  roof  over  the  said  sidewalk. 

"(12)  The  court  further  instructs  the  jury 
that  it  was  the  duty  of  the  plaintiff,  when 
injured,  to  take  such  steps  as  an  ordinarily 
careful  and  prudent  man  would  have  taken, 
in  the  exercise  of  ordinary  care,  under  the 
same  circumstances,  to  reduce  his  damages 
to  the  minimum.  And  if  you  find  from  the 
evidence  that  the  plaintiff  could,  after  hifr 
injuries,  have  had  an  operation  performed 
on  his  head  which  would  have  improved  his 
condition,  and  if  you  further  find  from  the 
evidence  that  he  was  advised  by  a  compe- 
tent surgeon  that  such  operation  was  neces- 
sary to  be  performed  in  order  to  improve 
his  condition,  and  if  you  further  find  from 
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the  evidence  that  such  operation,  had  it 
been  performed,  would  have  greatly  lessened 
his  physical  pain  and  mental  anguish,  and 
greatly  improved  his  health,  and  if  you  fur- 
ther find  from  the  evidence  that  plaintiff,  in 
failing  to  have  such  operation  performed, 
failed  to  exercise  ordinary  care  to  improve 
his  condition,  then,  if  you  find  for  the  plain-, 
tiff,  you  should  only  allow  him  as  damages 
such  amount  or  sum  a6  his  damages  would 
have  aggregated  if  he  had,  at  said  proper 
time,  had  such  operation  performed." 

Messrs.  Seneca  X.  Taylor  and  S.  O. 
Taylor,  for  appellants  James  Stewart  & 
Company  and  Ely-Walker  Dry  Goods  Build- 
ing Company: 

An  action  predicated  on  a  violation  of  an 
ordinance  affords  no  ground  for  recovery 
where  such  ordinance  was  not  intended  for 
the  benefit  of  the  plaintiff  who  is  complain- 
ing. 

Indiana  &  C.  Coal  Co.  v.  Neal,  166  Ind. 
458,  77  N.  E.  850,  9  Ann.  Cas.  424;  Faris 
V.  Hoberg,  134  Ind.  269,  39  Am.  St.  Rep. 
261,  33  N.  E.  1028;  Bell  v.  Hannibal  &  St. 
J.  R.  Co.  72  Mo.  50 ;  Rohback  v.  Pacific  R. 
Co.  43  Mo.  187;  Evans  v.  Atlantic  &  P.  R. 
Co.  62  Mo.  49. 

Where  the  act  of  negligence  complained  of 
as  causing  the  injury  is  at  most  but  the  re- 
mote occasion  of  the  injury,  and  a  subse- 
quent act  of  negligence  by  a  responsible  per- 
son intervening  was  the  immediate  and 
proximate  cause  of  the  injury,  there  can  be 
no  recovery. 

16  Am.  &  Eng.  Enc.  Law,  428,  433,  436, 
440;  Wharton,  Neg.  1st  ed.  §§  134, 137, 138; 
Shearm.  &  Redf.  Neg.  §  26,  2d  ed.  §  31; 
Hudson  V.  Wabash  W'estern  R.  Co.  101  Mo. 
14,  14  S.  W.  15;  Milwaukee  &  St.  P.  R.  Co. 
V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256; 
Bishop,  Non-Contract  Law,  §§  41,  42;  9 
Taylor,  Briefs,  463,  473 ;  Foley  v.  McMahon, 
114  Mo.  App.  447,  90  S.  W.  *113;  Henry  v. 
St.  Louis,  K.  C.  &  N.  R.  Co.  76  Mo.  288,  43 
Am.  Rep.  762;  Powell  v  Missouri  P.  R.  Co. 
76  Mo.  83;  Reed  v.  Missouri  P.  R.  Co.  60 
Mo.  App.  505;  Stepp  v.  Chicago,  R.  I.  &  P. 
R.  Co.  85  Mo.  229;  Stanley  v.  Union  Depot 
R.  Co.  114  Mo.  606,  21  S.  W.  832;  Thompson 
V.  Metropolitan  Street  R.  Co.  140  Mo.  125,  41 
S.  W.  454;  Carter  v.  Towne,  103  Mass.  507; 
Tisdale  v.  Norton,  8  Met.  388;  Welfare  v. 
London  &  B.  R.  Co.  L.  R.  4  Q.  B.  693,  38  L.  J. 
Q.  B.  N.  S.  241,  20  L.  T.  N.  S.  743,  17  Week. 
Rep.  1065;  Lewis  v.  Flint  &  P.  M.  R.  Co.  64 
Mich.  55,  52  Am.  Rep.  790,  19  N.  W.  744; 
Mire  v.  East  Louisiana  R.  Co.  42  La.  Ann. 
385,  7  So.  473 ;  Houston,  E.  &  W.  T.  R.  Co. 
V.  Powell,  —  Tex.  Civ.  App.  — ,  41  S.  W. 
695 ;  Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469-475,  24  L.  ed.  256-259 ;  Kappes 
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V.  Brown  Shoe  Co.  116  Mo.  App.  171,  90  S. 
W.  1158. 

It  was  error  to  strike  out  the  afTirmative 
defense  pleaded  by  these  defendants,  based 
on  the  special  ordinance  authorizing  them 
to  excavate  the  entire  space  which  had  been 
used  as  a  sidewalk,  and  obligating  them 
thereafter,  in  due  course,  to  construct  a 
sidewalk  as  specified  in  said  ordinance. 

Campbell  v.  St.  Louis  &  Suburban  R.  Co. 
175  Mo.  176,  75  S.  W.  86. 

Messrs.  Watts,  Gentry,  &  Lee,  for  ap- 
pellant National  Fire  Proofing  Company: 

Plaintiff  was  the  servant  of  the  master, 
and  all  the  rules*  of  law  applicable  to  the 
relation  of  master  and  servant  apply,  al- 
though plaintiff  was  hurt  shortly  before  the 
moment  arrived  when  he  should  begin  his 
day's  work. 

Chicago,  R.  I.  &  T.  R.  .Co.  v.  Oldridge,  33 
Tex.  Civ.  App.  436,  76  S.  W.  681 ;  Taylor  v. 
George  W.  Bush  &  Sons  Co.  6  Penn.  (Del.) 
306,  12  L.R.A.(N.S.)  853,  66  Atl.  884;  01- 
sen  v.  Andrews,  168  Mass.  261,  47  N.  E.  90, 
2  Am.  Neg.  Rep.  570;  O'Neil  v.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  130  Fed.  204;  Inter- 
national &  G.  N.  R.  Co.  V.  Ryan,  82  Tex. 
565,  18  S.  W.  219;  Boyle  v.  Columbian  Fire 
Proofing  Co.  182  Mass.  93,  64  N.  E.  726; 
Feneff  v.  Boston  &  M.  R.  Co.  196  Mass.  575, 
82  N.  E.  705 ;  Helmke  v.  Thilmany,  107  Wis. 
216,  83  N.  W.  360,  8  Am.  Neg.  Rep.  172; 
McDonald  v.  Simpson-Crawford  Co.  114  App. 
Div.  859,  100  N.  Y.  Supp.  269;  Boldt  v. 
New  York  C.  R.  Co.  18  N.  Y.  432;  Mole  v. 
Delaware  &  H.  Canal  Co.  27  Jones  &  S.  367, 
14  N.  Y.  Supp.  630;  Walsh  v.  Cullen,  235 
111.  91,  18  L.R.A.(N.S.)  911,  85  N.  E.  223; 
Roland  v.  Tift,  131  Ga.  683,  20  L.R.A.(N.S.) 
354,  63  S.  E.  133;  Willmarth  v.  Cardoza, 
'27  L.R.A.(N.S.)  376,  99  C.  C.  A.  475,  170 
Fed.  1,  2  N.  C.  C.  A.  534;  Ewald  v.  Chicago 
&  N.  W.  R.  Co.  70  Wis.  420,  5  Am.  St.  Rep. 
178,  36  N.  W.  12,  591 ;  Higgins  v.  Hannibal 
&  St.  J.  R.  Co.  36  Mo.  418 ;  Kappes  v.  Brown 
Shoe  Co.  116  Mo.  App.  154,  90  S.  W.  1158. 

The  plaintiff  and  Wendels,  the  laborer 
who  was  removing  the  false  work  when  the 
crowbar  fell,  were  fellow  servants,  and 
therefore  there  can  be  no  recovery,  even  if 
be  was  negligent. 

McQueeney  v.  Norcross,  76  Conn.  381,  53 
AtL  780;  Elliott  v.  Sawyer,  107  Me.  195,  77 
AtL  782;  Miller  v.  American  Sugar  Ref.  Co. 
138  App.  Div.  512,  123  N.  Y.  Supp.  301; 
Byrnes  v.  Brooklyn  Heights  R.  Co.  36  App. 
Div.  355,  55  N.  Y.  Supp.  269;  Spillane  v. 
Eastman's  Co.  32  Misc.  235,  65  N.  Y.  Supp. 
668;  Bier  v.  Jeffersonville,  M.  &  I.  R.  Co. 
132  Ind.  78,  31  N.  E.  471;  Johnson  v.  Bos- 
ton, 118  Mass.  114;  Roland  v.  Tift,  131  Ga. 
683,  20  L.R.A.(N.S.)  354,  63  S.  E.  133; 
Ryan  v.  McCuUy,  123  Mo.  645,  27  S.  W.  533 ; 
Keith  v.  Walker  Iron  &  C.  Co  fil  Ga.  49,  12 
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Am.  St.  Rep.  296,  7  S.  E.  166;  Harkins  v. 
Standard  Sugar  Refinery,  122  Mass.  400; 
Killea  v.  Faxon,  125  Mass.  485;  Somcr  v. 
Harrison,  6  Sadler  (Pa.)  109,  8  Atl.  799; 
Atchison  &  E.  Bridge  Co.  v.  Miller,  71  Kan. 
13,  1  L.R.A.(N.S.)  682,  80  Pac.  18;  Bate- 
man  V.  New  York  C.  &  H.  R.  R.  Co.  178  N. 
Y.  84,  70  N.  E.  109,  16  Am.  Neg.  Rep.  162; 
Armour  &  Co.  v.  Dumas,  43  Tex.  Civ.  App. 
36,  96  S.  W.  710;  Willis  v.  Thompson-Star- 
rett  Co.  64  Misc.  238,  104  N.  Y.  Supp.  668; 
Labatt,  Mast.  &  S.  §  496;  Koerncr  v.  St. 
Louis  Car  Co.  209  Mo.  141,  17  L.R.A.(N.S.) 
292,  107  S.  W.  481;  Hughes  v.  Fagin,  46 
Mo.  App.  37;  Sheehan  v.  Prosser,  55  Mo. 
App.  569;  Johnson  v.  Metropolitan  Street 
R.  Co.  104  Mo.  App.  589,  78  S.  W.  275. 

The  court  erred  in  giving  instruction  No. 
1  for  the  plaintiff,  because  it  assumed  that 
this  defendant  was  negligent. 

Minnier  v.  Sedalia,  W.  &  S.  W.  R.  Co.  167 
Mo.  99,  66  R.  W.  1072;  Blasland-Parcels- 
Jordon  Shoe  Co.  v.  Hicks,  70  Mo.  App.  301; 
Orscheln  v.  Scott,  79  Mo.  App.  534;  Hull  v. 
St.  Louis,  138  Mo.  618,  42  L,R.A.  753,  40  S. 
W.  89;  Fullerton  v.  Fordyce,  121  Mo.  1,  42 
Am.  St.  Rep.  516,  25  S.  W.  587,  4  Am.  Neg. 
Cas.  751;  Linn  v.  Massillon  Bridge  Co.  78 
Mo.  App.  111. 

Mr.  J.  F.  Merryman  for  respondent. 

Roy,  C,  filed  the  following  opinion: 
There  are  many  questions  raised  on  the 
appeal  of  the  fire  proofing  company  which 
it  is  unnecessary  to  discuss  here,  for  the 
reason  that  we  do  not  think  that  any  case 
was  made  against  that  defendant.  The  trial 
court  held  tliat  it  was  not  liable  for  the  fail- 
ure to  erect  a  roof  over  the  sidewalk;  and 
we  are  not  called  on  to  review  that  holding, 
as  it  was  in  favor  of  the  appellant  the  fire 
proofing  compan}',  and  no  one  is  contesting 
the  correctness  of  that  holding. 

The  facts  as  to  the  falling  of  the  crowbar 
did  not  constitute  negligence  on  the  part 
of  the  fire  proofing  company.  No  workman 
of  ordinary  care  and  caution  could  have  an- 
ticipated such  an  occurrence.  It  may  very 
well  be  said  that  he  could  expect  that  a 
plank  might  probably  fall  from  the  ceiling 
to  the  scaffold;  but  it  would  be  almost  a 
gift  of  prophecy  that  would  enable  him  to 
foresee  that  it  would  fall  on  the  projecting 
end  of  the  crowbar,  and  would  so  fall  as  to 
hurl  it  out  of  the  building.  **The  require- 
ment is  only  to  use  such  reasonable  precau- 
tions to  prevent  accidents  as  would  have 
been  adopted  by  prudent  persons  prior  to  the 
accident.  The  prudence  and  propriety  of 
men's  doings  are  not  judged  by  the  event, 
but  by  the  circumstances  under  which  they 
act."  Fuchs  V.  St.  Louis,  167  Mo.  loc.  cit. 
046,  67  L.R.A.  136,  67  S.  W.  618;  Chandler 
V.  Kansas  Citv  Missouri  Gas  Co.  174  Mo. 
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loc.  cit.  329,  62  L.R.A.  474,  97  Am.  St.  Rep. 
570,  73  S.  W.  502.  Such  being  the  case,  the 
demurrer  of  the  Are  proofing  company  to 
the  evidence  should  have  been  sustained. 
Christensen  v.  Metropolitan  Street  R.  Co. 
70  C.  C.  A.  loc.  cit.  661,  137  Fed.  708,  18 
Am.  Neg.  Rep.  690.  Having  thus  disposed 
of  the  appeal  of  the  fire  proofing  company, 
all  further  references  to  the  appellants  must 
be  understood  as  meaning  the  appellants 
other  than  the  fire  proofing  company. 

2.  Regardless  of  the  question  as  to 
whether  the  action  of  the  trial  court  in 
striking  out  a  part  of  the  answer  has  been 
properly  brought  to  this  court  by  the  motioB 
for  a  new  trial,  we  hold  that  the  defendants 
have  not  been  injured  by  such  action.  The 
special  ordinance  of  March  1,  1907,  was 
pleaded  in  the  petition;  and  it  served  no 
purpose  to  repeat  it  in  the  answer.  That 
part  of  the  answer  setting  out  what  the  de- 
fendants conceived  to  be  their  rights  under 
that  ordinance  was  a  mere  statement  of 
legal  conclusions,  and  therefore  unnecessary 
and  superfluous. 

The  striking  out  of  the  allegations  as 
to  the  temporary  vacation  of  the  sidewalk 
did  not  harm  defendants  for  the  reason  that 
all  of  the  defendants'  evidence  on  that  sub- 
ject was  admitted  by  the  trial  court. 

3.  We  do  not  agree  with  appellants  that 
the  ordinance  requiring  a  roof  over  the 
sidewalk  was  not  intended  for  protection 
against  injuries  inflicted  on  this  plaint  iff, 
under  the  circumstances  of  this  case.  The 
position  of  the  appellants  is  stated  in  their 
brief  as  follows :  "The  plaintiff  was  hurt,  as 
the  undeniable  proof  will  show,  as  he  was 
about  to  pass  over  the  driveway  into  the 
building  in  question.  There  is  no  require- 
ment that  the  drivewav  should  be  covered 
with  a  roof.  The  plaintiff  was  not  using  the 
sidewalk  as  a  pedestrian  of  the  type  the  or- 
dinance was  intended  to  protect;  but  he  was 
about  to  enter  the  building  over  the  drive- 
way to  begin  work  with  the  National  Fire 
Proofing  Company,  for  whom  he  had  been 
working  some  days  before  his  injuries.  This 
ordinance  was  not  designed  or  intended  for 
the  protection  of  employees  of  a  subcontrac- 
tor, in  any  sense  of  the  word;  it  was  de- 
signed and  intended  for  the  protection  and 
benefit  of  pedestrians  who  would  have  oc- 
casion to  use  the  sidewalk,  passing  up  and 
down  the  street."  In  support  of  their  posi- 
tion they  cite  Bell  v.  Hannibal  &  St.  J.  R. 
Co.  72  Mo.  50,  which  was  for  personal  in- 
juries to  one  who  was  on  the  railroad  track, 
but  not  at  a  public  crossing.  The  plaintiff 
claimed  that  the  failure  of  the  operatives 
on  the  engine  to  give  the  signals  for  a 
near-by  road  crossing  was  the  cause  of  the 
injury.  This  court  said  that  the  statute 
"was  for  the  benefit  of  persons  at  the  cross- 
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ing  or  approaching  it."  That  case  does 
not  support  the  contention  of  the  appellants. 
Is  not  the  language  of  the  court  in  that  case 
broad  enough  to  cover  the  case  of  any  per- 
son "at  the  crossing,"  regardless  of  the  ques- 
tion as  to  who  he  was,  whence  he  came,  or 
whither  he  was  going? 

The  case  of  Racine  v.  Morris,  201  N.  Y. 
240,  94  N.  E.  864,  was  for  personal  injuries 
to  a  policeman  who  went  through  an  open 
door  into  a  freight  elevator  shaft  in  the 
building  of  the  defendant.  An  ordinance  re- 
quired that  such  doors  should  be  kept  closed. 
The  court  said,  speaking  of  the  ordinance: 
"Its  language  does  not,  nor  does  the  lan- 
guage of  the  sections  related  thereto,  limit 
its  operations  to  any  designated  class  or 
classes  of  persons.  Upon  the  other  hand, 
there  are  within  it  indications  that  all  per- 
sons lawfully  within  the  designated  build- 
ings were  through  it  to  be  shielded."  We 
hold  that  the  ordinance  in  this  case  was  for 
the  protection  of  all  persons  lawfully  on  the 
sidewalk. 

4.  The  ordinance  requiring  a  roof  over 
the  sidewalk  imposed  a  duty  upon  the  de- 
fondants,  making  them  liable  for  injuries  oc- 
curring by  reason  of  such  failure,  or  which 
would  not  have  occurred  had  such  duty  been 
performed. 

It  was  said  in  Willy  v.  Mulledy,  78  N.  Y. 
310,  34  Am.  Rep.  536:  "It  is  a  general  rule 
that  whenever  one  owes  another  a  duty, 
whetlier  such  duty  be  imposed  by  voluntary 
contract  or  bv  statute,  a  breach  of  such 
duty,  causing  damage,  gives  a  cause  of  ac- 
tion. Duty  and  right  are  correlative;  and 
where  a  duty  is  imposed,  there  must  be  a 
right  to  have  it  performed." 

In  Koch  V.  Fox,  71  App.  Div.  288,  294,  75 
N.  Y.  Supp.  913,  917,  the  court  said:  "It  may 
be  conceded  that  in  a  proper  case  it  is  com- 
petent for  tlie  legislature,  under  its  general 
police  power,  to  impose  a  new  duty  for  the 
protection  or  safety  of  the  public,  or  of  per- 
sons occupying  or  in  buildings,  the  violation 
of  which,  if  it  directly,  and  without  any  in- 
tervening cause,  results  in  injury  or  damage, 
will  give  rise  to  a  cause  of  action;  and 
doubtless  the  legislature  may  delegate  this 
authority  to  a  municipal  legislature."  And 
that  case  cited  a  long  list  of  cases  in  sup- 
port of  the  proposition. 

It  was  held  in  Pauley  v.  Steam  Gauge  & 
Lantern  Co.  131  N.  Y.  90,  15  L.R.A.  194, 
29  N.  E.  999,  that  there  was  no  obligation 
at  common  law  requiring  the  owner  of  a 
building  which  was  not  peculiarly  subject 
to  fire  by  reason  of  the  character  of  the 
work  to  be  carried  on  in  it,  to  construct 
fire  escapes.  In  1887  a  statute  of  New  York 
required  fire  escapes  for  all  factories  three 
or  more  stories  in  height,  and  imposed  a 
penalty  for  its  violation.    The  court  said: 
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"I  am  unable  to  agree  with  the  contention 
of  the  appellant  that  the  sole  remedy  un- 
der the  statute  was  the  public  remedy 
which  consisted  of  an  enforcement  of  the 
penalties  provided.  The  requirement  of 
fire  escapes  was  for  the  direct  and  special 
benefit  of  the  operatives  in  such  factories, 
and  intended  for  their  protection;  and  the 
rule  applies  that,  when  a  statute  commands 
or  prohibits  a  thing  for  the  benefit  of  a  per- 
son, he  shall  have  a  remedy  upon  the  same 
statute  for  the  thing  enacted  for  his  advan- 
tage, or  for  a  wrong  done  to  him  contrary 
to  its  terms." 

The  case  of  Brannock  v.  Klmore,  114  Mo. 
66,  21  S.  W.  451,  was  for  negligence  in  blast- 
ing without  protecting  the  blast  with  tim- 
ber, as  required  by  the  ordinance.  The  court 
said:  "The  disregard  of  the  ordinance  was 
in  itself  an  omission  of  duty  sufficient  to 
justify  a  verdict  for  plaintiff." 

As  to  whether  the  failure  to  erect  the  roof 
over  the  sidewalk  was  the  causa  causana  of 
the  injury,  we  quote  from  the  opinion  of 
Justice  Matthews  in  Hayes  v.  Michigan 
C.  R.  Co.  Ill  U.  S.  loc.  cit.  241,  28 
L.  ed.  415,  4  Sup.  Ct.  Rep.  374.  "It 
is  further  argued  that  the  direction 
of  the  court  below  was  right,  because  the 
want  of  a  fence  could  not  reasonably  be  al- 
leged as  the  cause  of  the  injury.  In  the 
sense  of  an  efficient  cause,  causa  causans, 
this  is  no  doubt  strictly  true;  but  that  is 
not  the  sense  in  which  the  law  uses  the  term 
in  this  connection.  The  question  is,  Was  it 
catisa  sine  qua  non,  a  cause  which,  if  it  had 
not  existed,  the  injury  would  not  have  taken 
place,  an  occasional  cause?" 

It  was  held  by  the  trial  court  that,  if 
either  the  Ely- Walker  Company  or  Stewart 
&  Company  were  liable,  the  other  would  be 
also,  and  the  appellants  so  concede  in  effect 
in  their  brief.  It  was  said  in  Koch  v.  Fox, 
71  App.  Div.  293,  75  N.  Y.  Supp.  loc.  cit. 
917:  "Even  though  the  owner  lets  the  en- 
tire work  to  an  independent  contractor,  still, 
manifestlv,  he  causes  the  erection  of  the 
building."  In  other  words,  the  Ely- Walker 
Company  caused  the  erection  of  the  build- 
ing and  failed  to  provide  for  a  roof  over  the 
sidewalk,  and  Stewart  &  Company  built  the 
building  without  such  roof.  They  are  both 
liable  for  the  result  of  such  failure. 

6.  It  may  be  conceded  that  under  the  ordi- 
nance defendants  were  not  bound  to  keep 
more  than  one  third  of  the  width  of  the  side- 
walk open  for  travel.  But  it  is  the  clear 
meaning  that  whatever  part  was  open  for 
travel,  whether  a  third  or  more,  should  be 
protected  by  such  roof. 

6.  The  court  properly  refused  instruction 
fe  asked  by  the  defendants.  It  was  shown 
by  all  the  evidence  in  the  case,  on  both  sides, 
that  the  work  on  the  building  was  still  in 
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progress.  The  steel  work  was  not  quite  com- 
plete. The  brick  work  was  at  the  fourth 
floor.  Certainly,  within  the  meaning  of  the 
ordinance,  material  was  still  being  used  or 
handled  on  the  street  front  above  the  level 
of  the  sidewalk.  The  brick  masons  had  not 
gone  to  work  that  day;  it  being  before  8 
o'clock,  their  hour  of  beginning  work.  The 
ordinance  does  not  mean  that  it  is  for  the 
protection  only  during  the  hours  when  ma- 
terial is  being  used  on  the  street  front,  and 
only  against  injuries  caused  by  the  falling 
of  material  which  is  being  used  on  the  street 
front.  It  is  intended  for  the  protection  of 
persons  lawfully  on  the  sidewalk,  against 
injury  from  substances  falling  from  the 
building,  whether  falling  from  the  front  Or 
hurled  from  the  inside,  and  that  during  all 
hours,  at  least,  while  work  on  the  building 
is  in  progress. 

7.  The  question  as  to  the  effect  to  be  given 
to  the  evidence  on  the  subject  of  plaintiff's 
failure  to  have  a  surgical  operation  per- 
formed was  properly  submitted  to  the  jury 
in  instruction  12. 

8.  Instruction  1,  given  for  the  plaintiff, 
is  criticized  by  appellants,  who  say:  "This 
instruction  utterly  ignored  the  fact  that  the 
entire  space  where  the  sidewalk  had  been 
was  removed  by  these  defendants,  by  author- 
ity of  special  ordinance  granting  to  them 
the  right  to  do  so,  and  the  space  had  been 
excavated,  and  that  the  sidewalk  had  been 
closed  in  such  manner  that  the  public  could 
not  pass  or  repass  over  the  space  where  the 
sidewalk  had  been,  and  that  the  time  had  not 
arrived  when  these  defendants  could  con- 
struct the  new  sidewalk  as  contemplated, 
and  as  they  were  bound  to  do  by  said  special 
ordinance." 

It  is  sufficient  to  call  attention  to  the 
terms  of  the  instruction  which  required  that 
the  jury  shall  find  that  the  plaintiff  "was 
walking  on  the  sidewalk  referred  to  above." 
The  jury  could  not  so  find  if  there  vras  no 
sidewalk  there,  or  if  it  was  so  obstructed 
that  it  could  not  be  used  as  a  sidewilk.  If 
appellants  desired. that  subject  to  be  more 
fully  covered  by  instructions,  it  was  their 
duty  to  ask  proper  ones  on  that  subject. 

It  is  true  that  the  old  sidewalk  had  been 
removed  and  the  area  thereunder  excavated, 
and  that  the  new  permanent  sidewalk  had 
not  been  constructed.  But  it  is  also  true 
that  a  part  of  the  temporary  sidewalk  had 
been  constructed,  as  conceded  by  the  evidence 
on  both  sides.  There  was  a  conflict  in  the 
evidence  as  to  whether  it  had  been  com- 
pleted, and  there  was  a  conflict  of  evi- 
dence as  to  whether  that  sidewalk  was  so 
blocked  by  material  piled  thereon  as  to  put 
it  out  of  use  as  a  sidewalk.  The  instruction 
complained  of  left  it  to  the  jury  to  find 
whether,  at  the  time  of  the  injury,  the  plain- 
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tiff  "was  walking  on  the  sidewalk."  They 
could  not  so  find  if  there  was  no  sidewalk 
at  that  place,  nor  could  they  so  find  if  the 
sidewalk  was  so  blocked  as  to  destroy  its 
use  as  a  sidewalk.  That  instruction  did  not 
overlook  any  part  of  the  evidence,  nor  did  it 
assume  the  existence  of  controverted  facts, 
and   was  properly  given. 

The  foregoing  opinion  covers  substantially 
all  the  points  made  by  the  appellants,  except 
the  one  that  the  verdict  was  the  result,  of 
prejudice  on  the  part  of  the  jury.  Under  the 
facts  in  the  case,  we  are  not  prepared  to  so 
hold. 

The  judgment  as  against  the  National 
Fire  Proofing  Company  is  reversed,  and  it  is 
affirmed  as  to  the  other  appellants. 

Blalr,  C,  concurs. 

Per  Curiam. 

This  cause  coming  into  banc  from  division 
on  a  dissent,  the  opinion  of  Roy,  C,  is 
adopted,  as  modified,  as  that  of  the  court. 
All  concur;  Graves  and  Bond,  J  J.,  in 
result. 

Petition  for  rehearing  denied. 


NEBRASKA  SUFREMi:  COURT. 

HENRY  STEHR,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 

(02  Neb.  755,  139  N.  W.  676.) 

Parent  and  child  —  failure  to  furnish 
medical  aid  —  liability. 

1.  One  charged  with  the  support  and  con- 

Headnotes  1-9  by  Barnes,  J.    Headnote 
10  by  Reese,  Oh.  J. 


trol  of  a  child  of  tender  years,  suffering 
with  frozen  feet,  who  ncglijjently  and  wil- 
fully fails  or  refuses  to  obtain  for  it  neces- 
sary medical  aid,  thereby  causing  its  death, 
may  be  guilty  of  such  criminal  negligence 
as  to  render  him  guilty  of  manslaughter. 

Homicide  —  failure  to  furnish  medical 
aid  —  question  for  jury. 

2.  The  degree  of  negligence  in  such  a 
case  that  would  make  a  man  criminally  re- 
sponsible can  hardly  be  defined.  It  is  not 
a  slight  failure  in  duty  that  would  render 
liim  criminally  ncjrligt'nt,  but  a  great  failure 
of  duty  undoubtedly  would.  The  line  be- 
tween the  two  extrc'ines  is  a  question  that 
must  be  left,  to  a  {^rcat  oxt<'nt,  in  each  in- 
dividual case  to  tlie  common  sense  of  the 
trial  jury.  It  is  for  them  to  determine 
whether  or  not  the  degree  of  failure  of  duty 
is  in  fact  criminal. 

Same  —  manslaughter  —  liability     of 
parent. 

3.  For  a  parent  having  special  charge  of 
an  infant  child  to  so  culpably  neglect  it 
that  death  ensues  as  a  consequence  of  such 
neglect  is  manslaughter,  although  death  or 
grievous  bodily  harm  were  not  intended. 

Parent  —  neglect  of  child  —  want  of 
means. 

4.  If  the  parent  has  not  the  means  for 
tlie  child's  nurture,  it  is  his  duty  to  apply 
to  the  public  authorities  for  relief;  and 
failure  to  do  so  is  itself  culpable  neglect, 
wherever  there  are  public  authorities  capa- 
ble of  affording  such  relief. 

Criminal  law  —  instructions  —  reason- 
able doubt. 

5.  An  instruction  defining  a  reasonable 
doubt  which  commences  with  the  statement 
that  *'a  reasonable  doubt  is  that  state  of  the 
case  which,  after  the  entire  comparison  and 
consideration  of  all  of  the  evidence  and  in- 
structions of  the  court,  leaves  your  minds 
in  doubt  and  uncertainty  as  to  the  guilt  of 
the  defendant,"  is  not  rendered  prejudicial- 
ly erroneous  by  the  inclusion  of  the  words, 
"and  instructions  of  the  court." 


Xote,  —  Effect  of  failure  to  provide 
medical  attendance  to  render  one 
guilty  of  iina'nalaugltter. 

Other  cases  on  the  point  here  annotated 
mav  be  found  in  the  note  to  Westrup  v. 
Com.  6  L.R.A.(N.S.)   685. 

The  general  subject  of  negligent  homicide 
is' treated  in  a  note  in  81  L.R.A.  277. 

Medical  assistance  and  treatment  come 
within  the  meaning  of  a  statute  (Criminal 
Code,  §§  209,  210)  enacting  that  everyone 
who  is  under  a  legal  duty  to  provide  neces- 
saries for  any  child  under  the  age  of  six- 
teen, or  for  any  person  unable  to  withdraw 
himself  from  his  charge,  is  criminally  re- 
sponsible for  omitting,  without  lawful  ex- 
cuse, to  do  so,  so  that  tlie  wilful  neglect  of 
a  father  to  procure  medical  attention  for 
his  child  which  results  in  its  death  renders 
him  guilty  of  manslaughter;  and  his  con- 
scientious scruples,  he  being  a  Christian 
Scientist,  aprainst  obtaining  medical  aid  in 
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the  time  of  sickness,  will  not  avail  him  as 
an  excuse.  Rex  v.  Lewis,  6  Ont.  L.  Rep. 
132,  1  B.  R.  C.  732,  wherein  Moss,  C.  J.  0., 
said:  "I  entirely  agree  .  .  .  that  while 
the  merits  or  demerits  of  the  Christian 
Science  or  faith  are  things  with  which  we 
have  nothing  to  do  as  long  as  it  does  not 
transgress  or  lead  to  a  transgression  of  the 
law,  the  law  of  the  land  is  paramount,  and 
it  is  not  for  people  to  set  themselves  up  in 
opposition  to  it;  that  the  law  of  the  land 
must  he  obeyed,  and  it  must  be  obeyed  even 
though  there  be  something  in  the  shape 
of  belief  in  the  conscience  of  the  person 
which  would  lead  them  to  obey  what,  in 
his  state  of  mind,  he  may  consider  a  higher 
power  or  higher  authority.  And  especially 
must  there  be  obedience  where,  as  in  this 
instance,  the  subject  of  the  judgment  to  be 
exercised  is  a  child  of  tender  vears,  unable 
to  exercise  any  judgment  of  his  own.  In 
one  form  or  another  it  has  been  frequently 
said  by  able  judges,  and  it  cannot  be  too 
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Same  —  Instructions. 

6.  Other  instructions  examined,  com- 
mented upon  in  the  opinion,  and  found  to 
be  without  reversible  error. 

Appeal  —  refusal  of  Instructions  —  er- 
ror. 

7.  Where  the  trial  court  has  fairly  in- 
structed the  jury  upon  the  defendant's 
theory  of  his  case,  a  refusal  of  other  in- 
structions requested  by  the  defendant  is 
not  reversible  error. 

Same  —  evidence  —  admission. 

8.  Assignments  of  error  in  the  admission 
of  evidence  examined,  and  found  to  be  with- 
out merit. 

Kvidence  —  sufficiency. 

9.  Evidence  examined,  its  substance  stated 
in  the  opinion,  and  held  sufficient  to  sus- 
tain a  verdict  of  manslaughter. 

On  Petition  for  Rehearing. 

Criminal  law  —  sentence  —  what  law 
governs. 

10.  Where  a  crime  is  found  to  have  been 
committed  before  the  taking  effect  of  the 
indeterminate  sentence  law,  the  sentence, 
upon  the  verdict  of  the  jury  finding  the  ac- 
cused guilty,  should  conform  to  the  law  in 
force  at  the  time  of  the  commission  of  the 
offense. 

(January  16,  1913.)  , 

ERROR  to  the  District  Court  for  Madi- 
son County  to  review  a  judgment  con- 


victing defendant  of  manslaughter.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  F.  Barnhart,  M.  D.  Tyler, 
AVilliam  V.  Allen,  and  William  L.  Dow- 
ling,  for  plaintiff  in  error: 

It  is  the  failure  to  exercise  the  knowledge 
and  information  common  to  men  under 
like  circumstances  that  constitutes  negli- 
gence. But  in  this  case  it  is  not  shown 
by.  the  state  that  the  defendant  had  such 
knowledge  as  would  make  any  act  of  his 
neglect. 

Meadowcraft  v.  People,  163  111.  56,  35 
L.  R.  A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
991. 

Being  guilty  of  negligence  is  not  the  en- 
gaging in  an  unlawful  act  within  the  Crim- 
inal Code,  so  as  to  hold  the  defendant 
responsil)le  for  the  death  of  another,  while 
the  slayer  is  engaged  in  the  commission  of 
an  unlawful  act. 

Johnson  v.  State,  66  Ohio  St.  69,  61  L.R.A. 
277,  90  Am.  St.  Rep.  664,  63  N.  E.  607; 
State  V.  Lowe,  66  Minn.  297,  68  N.  W.  1094; 
United  States  v.  Knowles,  4  Sawy.  517, 
Fed.  Cas.  No.  15,540;  Westrup  v.  Com.  ]23 
Ky.  95,  6  L.R.A.(N.S.)  685,  124  Am.*  St. 
Rep.  316,  93  S.  W.  646. 


widely  known  or  too  often  repeated,  that 
whore  an  offense  consists  of  a  positive  act, 
which  is  knowingly  done,  the  offender  can- 
not escape  punishment  because  he  holds  a 
belief  which  impels  him  to  think  that  the 
law  which  he  has  broken  ought  not  to  exist 
or  ought  never  to  have  been  made." 

In  Reg.  V.  Shepherd,  9  Cox,  C.  C.  123, 
where  an  unmarried  girl,  eighteen  years 
old  and  who  had  been  out  at  service,  re- 
turned to  the  home  of  her  mother  and  step- 
father before  her  confinement,  it  was  held 
that  her  mother  could  not  be  properly  con- 
victed of  manslaughter  for  failing  to  ob- 
tain the  service  of  a  midwife  at  the  time 
of  her  confinement,  in  consequence  of  which 
she  died,  there  being  no  evidence  that  the 
mother  had  any  means  at  her  disposal  to 
pay  a  midwife.  The  cotirt  conceded  that 
the  duty  of  rendering  necessary  assistance 
is  incumbent  upon  those  having  charge  of 
children  of  tender  age,  but  observed  that 
the  daughter  was  far  beyond  the  age  of 
childhood. 

In  Reg.  V.  Brown,  1  Terr.  L.  Rep.  475, 
defendant  required  a  lad  of  fifteen,  a 
member  of  his  household,  to  sleep  in  the 
stable  during  intensely  cold  winter  weather, 
knowing  that  his  hands  were  already  frost- 
bitten, with  the  result  that  the  lad's  feet 
became  badly  frozen;  he  asked  a  neighbor 
for  a  remedy  for  frostbite,  and,  after  the 
freezing  of  the  boy*8  feet,  drove  to  town 
and  asked  a  doctor  what  to  do  for  frost- 
bite, without  disclosing  to  him  the  boy's 
condition;  the  boy  died  of  gangrene  result- 
ing from  such  frostbite.  It  was  held  that 
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the  evidence  warranted  a  finding  that  at 
common  law  the  defendant  was  bound  to 
supply  care  and  attention  reasonably  suited 
to  the  lad's  condition,  in  which  he  failed, 
and  for  want  of  which  death  was  accele- 
rated ;  and  therefore  that  the  defendant  was 
properly  convicted  of  manslaughter. 

In  State  v.  Noakes,  70  Vt.  247,  40  Atl. 
249,  an  instruction  in  a  prosecution  against 
the  defendants  for  manslaughter  for  the 
death,  at  or  soon  after  its  birth,  of  a  child 
born  to  a  servant  girl  in  their  family,  that 
if  they  permitted  the  chil4  to  be  born  in 
their  house  it  was  criminal  negligence  for 
them  not  to  procure  someone  to  be  present 
at  its  birth  to  assist  the  mother,  was  held 
erroneous  in  not  taking  into  consideration 
the  attendant  circumstances  and  the  means 
and  ability  of  the  defendants  to  procure  the 
needful  assistance,  and  as  tending  to  lead 
the  jury  to  understand  that  because  the 
defendants  did  not  turn  the  girl  into  the 
street  when  they  discovered  her  condition, 
but  permitted  the  child  to  be  born  in  their 
house,  it  was  a  reckless  disregard  of  their 
duty  not  to  procure  someone  to  attend  at 
its  birth  to  assist  the  mother. 

Upon  a  charge  against  a  woman  of  the 
manslaughter  of  her  newly  born  child  by 
neglect  of  proper  care,  it  is  not  sufficient 
to  show  that  she  purposely  planned  to  be 
unattended  at  the  time  of  its  birth.  Evi- 
dence must  be  given  of  neglect  toward  the 
child  after  birth.  Rex  v.  Izod,  20  Cox,  C. 
C.  690  (as  digested  in  1  Butterworth's  Dig. 
834 ) .  E.  M.  S. 


1913. 


STEHR  V.  STATE. 


561 


Messrs.  Grant  G.  Martin,  Attorney  Gen- 
eral, and  Frank  E.  Edgcrton,  Assistant 
Attorney  General  for  the  State: 

Ignorance  of  the  laws  providing  for  the 
care  of  poor  persons  would  not  excuse. 

1  Wharton,  Crim.  Law,  §  334. 

A  gross  degree  of  negligence  is  criminal 
negligence. 

Omaha  &  R.  Valley  R.  Co.  v.  Chollette, 
33  Neb.  143,  49  N.  W.  1114,  4  Am.  Ncg.  Las. 
846;  Union  P.  R.  Co.  v.  Roeser,  09  Neb.  67, 
96  N.  W.  68,  14  Am.  Neg.  Rep.  124. 


Barnes,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  hereafter  called 
the  defendant,  was  convicted  in  the  district 
court  of  Madison  county  for  the  crime  of 
manslaughter  by  negligently  causing  the 
death  of  his  stepson,  a  child  about  four 
years  of  age.  He  was  sentenced  to  the  pen- 
itentiary for  a  term  of  from  one  to  ten 
years,  and  to  reverse  the  judgment  of  the 
district  court  has  brought  the  case  here  by 
a  petition  in  error. 

It  is  his  first  contention  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict. 
From  a  careful  reading  of  the  bill  of  excep- 
tions it  appears:  That  the  defendant  is  a 
native  of  Germany,  and  prior  to  his  remov- 
al to  this  country  resided  in  the  city  of 
Hamburg.  That  on   the   6th   day   of  April, 

1909,  he  was  married  to  one  Minnie  Loco, 
who  was  at  that  time  the  mother  of  an  il- 
legitimate child  about  two  years  of  age, 
called  "Kaurt,"  and  who,  after  the  marriage, 
was  known  as  Kaurt  Stehr.     That  in  July, 

1910,  the  defendant  left  his  wife,  his  in- 
fant child,  and  his  stepson  Kaurt  in  Ham- 
burg, and  came  to  Norfolk,  Nebraska.  That 
afterwards,  and  in  the  month  of  October, 
defendant  sent  for  his  wife  and  child,  with 
the  understanding  that  tlie  stepson  was  to 
be  left  with  defendant's  mother  in  Germany. 
For  some  reason,  not  fully  explained,  the 
defendant's  mother  declined  to  keep  the 
child,  and  it  was  brought,  by  the  defendant's 
wife,  to  this  country.  Shortly  after  her 
arrival  at  Norfolk,  defendant  rented  a  house 
and  established  a  home  in  that  city,  the 
family  consisting  of  his  wife,  their  infant 
child,  and  stepson  Kaurt.  It  appears  that 
while  in  Germany,  and  after  they  came  to 
this  country,  Kaurt  was  to  some  extent  af- 
flicted with  bed  wotting,  and  for  that  weak- 
ness defendant  ^\as  in  the  habit  of  punish- 
ing the  child  frcciuoiitly  and  quite  severely, 
so  much  so  that  complaint  was  made  against 
him  in  Germany,  and  his  friends  and  neigh- 
bors in  this  countrv  remonstrated  with  him, 
and  informed  him  that,  unless  he  desisted, 
the  child  might  become  idiotic.  It  should 
be  stated  that  defendant  was  without  means 
except  his  earnings  as  a  day  laborer,  and 
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the  help  furnished  him  by  his  wife  in  laun- 
dry work.  On  the  31st  day  of  December, 
1910,  there  was  a  severe  storm  in  the  vicin- 
ity of  Norfolk,  which  is  described  as  a  bliz- 
zard, and  that  night  the  weather  was  very 
cold.  Defendant  allowed  the  fire  to  go  out 
altogether,  although  he  had  a  small  supply 
of  coal;  and,  as  stated  by  him,  some  time 
during  the  night  he  discovered  that  Kaurt 
had  wet  the  bed;  that  the  bedding  was  fro- 
zen stiff;  that  the  room  was  full  of  frost; 
that  snow  had  drifted  through  the  crack 
of  the  door,  and  through  a  broken  window- 
pane,  and  the  bedding  on  all  of  their  beds 
was  frozen  stiff.  Notwithstanding  this  sit- 
uation, defendant  built  no  fire,  and  as  stated 
by  him  he  turned  the  bedtick  on  which 
Kaurt  slept  over,  and  again  placed  the  child 
in  the  bed  alone,  where  he  lay  until  the 
next  morning.  Shortly  after  this,  and  as 
early  as  the  5th  day  of  January  following, 
it  was  discovered  that  the  child's  feet  had 
been  frozen,  and  had  begun  to  show  signs 
of  discoloration.  Mrs.  Stehr  stated  that 
the  child's  feet  looked  gray  and  somewhat 
green  in  spots.  Defendant  thereupon  ap- 
plied hot  water  and  dressed  the  feet  with 
cloths  saturated  with  vaseline.  No  physi- 
cian was  consulted  or  called  until  the  16th 
day  of  January  following,  at  which  time 
the  child's  feet  were  so  badly  decomposed 
that  the  stench  arising  therefrom  had  be- 
come unbearable.  Defendant's  wife  then 
went  to  a  merchant,  with  whom  they  were 
trading,  and  inquired  for  a  German  doctor. 
Dr.  Pilger  was  recommended,  and  he  called 
to  see  the  child,  but  declined  the  case  be- 
cause the  defendant  had  no  money.  Dr. 
Verges,  another  German  physician,  was 
called,  who  on  the  same  evening  visited  the 
child  and  also  declined  the  case,  but  recom- 
mended that  the  city  physician  be  notified 
of  the  situation.  On  the  following  day  Dr. 
Tashjean,  the  city  physician,  who  is  a  skil- 
ful surgeon,  called  at  the  defendant's  house, 
examined  the  child,  found  a  gangrenous 
condition  of  its  feet,  and  informed  defend- 
ant that  amputation  was  absolutely  neces- 
sary. Meanwhile  one  of  the  county  com- 
missioners, who  was  active  in  .securing 
assistance  for  the  poor,  furnished  defend- 
ant with  a  supply  of  coal  and  other  necessa- 
ries, and  arranged  for  the  amputation.  The 
child  was  taken  to  the  home  of  Mrs.  Klentz, 
a  professional  nurse,  and  on  the  following 
day  the  operation  was  performed  by  Drs. 
Tashjean  and  Salter,  and  everything  possi- 
ble was  done  for  the  relief  of  the  child.  It 
was  found,  however,  that  sepsis  or  blood 
poisoning  had  developed  to  such  an  alarming 
extent  that  a  recovery  was  impossible,  and 
on  the  22d  day  of  the  month  the  child  died. 
The  indictment  charged  the  defendant 
with  murder  in  the  first  degree,  which,  of 
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course,  included  the  lesser  crimes  of  murder 
in  the  second  degree  and  manslaughter. 
The  district  court  instructed  the  jury  to 
find  the  defendant  not  guilty  of  first  or 
second  degree  murder,  and  the  cause  was' 
tried  and  submitted  to  the  jury  on  the 
theory  that  defendant,  being  charged  with 
the  duty  to  control  and  support  the  deceased 
child,  wilfully  and  negligently  caused  and 
permitted  its  life  to  be  endangered  after 
having  knowledge  that  its  feet  were  badly 
frozen,  and  wilfully  failed  and  neglected  to 
summon  medical  aid  or  make  known  its 
condition,  thereby  causing  its  death. 

It  must  be  observed  that  the  question 
actually  submitted  to  the  jury  was  whether 
or  not  defendant  was  criminally  negligent 
in  failing  to  provide  medical  care  for  his 
stepson  after  he  discovered  the  frozen  con- 
dition of  the  child's  feet.  It  is  contended 
that  defendant  is  an  ignorant  German,  un* 
able  to  speak  the  language  of  this  country, 
was  without  means  to  procure  medical  as- 
sistance, and  therefore  was  not  responsible 
for  his  neglect.  The  evidence  shows,  how- 
ever, that  he  was  a  fairly  intelligent  man; 
that  he  was  surrounded  by  his  friends  and 
neighbors,  all  of  whom  could  speak  both 
German  and  English;  that  he  failed  to  men- 
tion the  child's  condition,  or  inform  them 
of  his  necessities.  His  own  testimony  shows 
that  for  ten  or  eleven  davs  he  saw  the  child's 
feet  turn  from  gray  to  purple,  from  blue  to 
green  and  black,  and  saw  its  flesh  rotten 
and  dropping  away,  yet  made  no  effort  to 
procure  medical  aid  until  the  odor  of  the 
rotten  fiesh  became  unbearable.  It  seems 
idle  to  assert  that  he  was  so  ignorant  as 
not  to  realize  the  necessity  for  calling  a 
physician. 

The  degree  of  negligence  in  such  a  case 
that  would  make  a  man  criminally  respons- 
ible can  hardlv  be  defined.  It  is  not  a 
slight  failure  in  duty  that  would  render 
him  criminally  negligent,  but  a  great  fail- 
ure of  duty  undoubtedly  would.  The  line 
between  the  two  extremes  is  hard  to  defin<\ 
and  is  a  question  that  must  be  left  to  a 
great  extent  in  each  individual  case  to  the 
common  pense  of  the  trial  jury.  It  is  for 
them  to  determine  whether  or  not  the  de- 
gree of  failure  of  duty  is  in  fact  criminal. 
As  we  view  the  evidence,  the  jury  had  a 
sufficient  basis  for  finding  the  defendant 
guilty  of  such  criminal  negligence  as  would 
amount  to  manslaughter. 

Defendant  predicates  error  on  the  court's 
instructions  from  1^  7  to  17,  inclusive.  We 
find  that  ^  7  explains  the  law  as  declared 
in  §  43,  chap.  34,  Comp.  Stat.  1911.  It 
incorporates  a  part  of  that  section,  and,  as 
we  view  it,  is  not  erroneous.  By  If  8  of  the 
instructions  tlie  jury  were  informed  that 
"to  do  an  act  wilfuUv  is  to  do  it  voluntari- 
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ly."  No  specific  objections  are  urged  to 
this  instruction.  Paragraph  9,  defining 
negligence  in  the  care  and  control  of  any 
child,  cannot  be  rightfully  criticized,  and 
the  general  criticism  made  by  counsel  is 
not  available  as  a  ground  of  error. 

Defendant  was  charged  with  the  legal 
duty  of  seeing  to  it  that  the  child's  life 
was  not  endangered.  If  he  realized  the 
condition  of  the  boy's  feet  and  for  ten  days 
failed  to  call  a  physician,  or  if  he  negligent- 
ly refused  to  ascertain  the  condition  of  the 
boy's  feet  in  time  to  call  a  physician,  then 
the  jury  would  be  justified  in  finding  hiju 
guilty  of  criminal  negligence. 

Paragraph  10  of  the  instructions  informed 
the  jury  that  a  failure  to  provide  for  the 
child  under  such  circumstances  is  gross  n^- 
ligence;  and  that  it  w^as  also  gross  negli- 
gence if  he  did  not  have  the  means  to  employ 
medical  assistance  himself,  in  not  seeking 
it  from  others.  Paragraph  11  of  the  in- 
structions informed  the  jury  that  ignorance 
of  the  laws  providing  for  the  care  of  poor 
persons  would  not  excuse  defendant  from 
the  omission  of  his  duty  to  procure  the 
necessary  medical  attention  for  the  deceased 
child.  In  such  a  case,  where  the  party 
charged  is  unable  to  supply  the  necessary 
succor,  he  ceases  to  be  responsible,  but  this 
responsibility  is  not  devested  in  cases  where 
poor  laws  exist.  In  such  case  the  persan 
owing  the  duty  should  report  the  case  to 
the  public  authorities  for  their  relief.     In 

I  Wharton,  on  Criminal  Law,  11th  ed.  §  484, 
it  is  said:  ''Independently  of  these  statutes, 
it  may  be  generally  stated  that  for  a  parent, 
having  special  charge  of  an  infant  child,  to 
so  culpably  neglect  it  that  death  ensues  as 
a  consequence  of  such  neglect,  is  manslaugh- 
ter if  death  or  grievous  bodily  harm  were 
not  intended;  and  murder  if  there  was  an 
intent  to  inflict  death  or  grievous  bodily 
harm.  To  constitute  murder,  there  must  be 
means  to  relieve  and  wilfulness  in  with- 
holding relief.  If  the  parent  has  not  the 
means  for  the  child's  nurture,  his  duty  is 
to  apply  to  the  public  authorities  for  relief; 
and  failure  to  do  so,  is  itself  culpable  neglect 
wherever  there  are  public  authorities  ca- 
pable of  affording  such  relief." 

It  is  claimed,  however,  that  by  instruction 

II  the  jury  were  told  that  it  was  their  duty 
to  determine  whether  or  not  there  was  such 
omission  of  this  duty  as  shows  heedlessness 
and  indifference  by  the  defendant;  and  it 
is  argued  that  this  instruction  is  fallacious 
because  its  effect  was  to  tell  the  jury  that 
the  defendant  was  bound  at  his  peril  to 
known  that  there  were  poor  laws  applicable 
to  cases  of  this  kind.  This  is  an  erroneous 
construction  of  the  instruction,  for  it  mere- 
ly states  the  old  maxim  that  ignorance  of 
law  excuses   no   one.     The   defendant   was 
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charged  with  the  duty  to  see  to  it  that  the 
child's  life  was  not  endangered;  and  it  is 
apparent  that  he  could  have  performed  that 
duty  by  informing  his  neighbors  of  its  con- 
dition. The  testimony  shows  that  on  the 
day  when  information  was  first  given  to  the 
Norfolk  merchant,  medical  attention  and  aid 
of  all  kinds  were  immediately  forthcoming. 

It  is  strenuously  argued  that  instructions 
7,  8,  9,  10,  and  11  are  in  conflict  with  in- 
struction 14.  By  this  instruction  the  jury 
were  told  that  the  defendant  should  be  con- 
victed of  manslaughter,  if  they  found,  be- 
yond a  reasonable  doubt,  that  he  realized 
the  condition  of  the  child's  feet  for  such  a 
length  of  time  previous  to  calling  a  physi- 
cian that  by  calling  such  physician  the 
child's  life  might  have  been  saved,  or  that  he 
was  culpably  negligent  in  not  taking  steps 
to  know  and  realize  the  condition  of  the 
child's  feet.  We  are  of  opinion  that  there 
was  no  conflict  in  the  instructions. 

It  is  also  argued  that  the  words,  "and 
instructions  of  the  court,"  found  in  instruc- 
tion 17,  defining  a  reasonable  doubt,  ren- 
dered the  whole  paragraph  erroneous.  It 
should  be  observed  that  this  case  is  one 
where  it  was  the  duty  of  the  court,  by  prop- 
er instructions,  to  define  the  degree  of  neg- 
ligence which  would  render  the  defendant 
guilty.  Therefore  it  was  the  duty  of  the 
jury  to  take  into  consideration  the  instruc- 
tions of  the  court  on  that  question  in  order 
to  enable  them  to  reach  a  proper  verdict. 

Error  is  also  predicated  of  the  refusal 
of  the  court  to  give  certain  instructions 
requested  by  the  defendant.  As  we  view  the 
record,  the  trial  court  carefully  covered  all 
of  defendant's  contentions,  and  the  refusal 
of  the  request  tendered  by  the  defendant 
was  not  reversible  error. 

Finally,  it  is  contended  that  the  court 
erred  in  the  admission  of  evidence  showing 
the  existence  of  bruises,  scars,  and  marks 
on  the  body  of  the  child.  It  appears  that 
very  little  of  that  evidence  was  objected  to 
by  the  defendant.  In  fact,  the  witnesses 
for  the  defense  described  the  condition  of  the 
child's  body,  and  the  jury  were  instructed 
that  evidence  of  that  kind  should  only  be 
considered  in  determining  whether  the  de- 
fendant's attitude  towards  the  child  was 
such  as  might  cause  him  to  be  negligent 
in  his  failure  to  secure  medical  aid  after  he 
ascertained  that  the  child's  feet  were  badly 
frozen. 

It  is  also  stated  that  the  newspapers  of 
Madison  county  were  filled  with  sensational 
accounts  of  defendant's  treatment  of  the 
child  at  the  time  of  its  death,  to  defendant's 
prejudice.  It  appears,  however,  that  the 
trial  took  place  some  nine  months  after  the 
child  died,  and  it  is  not  apparent  that  the 
newspapers'  statements  complained  of  in 
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any  manner  influenced  the  jury  in  arriving 
at  their  verdict. 

In  conclusion  it  may  be  said  that  the 
defendant  is  a  man  of  at  least  average  in- 
telligence; that  the  people  who  advanced 
him  money  with  which  he  paid  for  the  pas- 
sage of  his  wife  and  children  lived  within 
a  stone's  throw  of  his  house.  He  knew  them 
in  Germany,  and  they  had  helped  him; 
that  at  every  point  of  the  compass  his  near- 
est neighbor  was  a  German,  with  whom  he 
could  counsel  and  advise;  that  they  were  a 
thrifty,  charitable  people,  and  a  word  from 
him  would  have  brought  all  the  assistance 
that  he  needed;  and  it  appears  that  as 
soon  as  his  wants  were  made  known  med- 
ical assistance  and  material  aid  were  im- 
mediately brought  to  him. 

As  stated  by  counsel,  this  is  a  difficult 
case,  and  suggests  a  seasonable  application 
for  executive  clemency;  but,  as  we  view  the 
record,  it  contains  no  reversible  error,  and 
this  court  can  grant  the  defendant  no  re- 
lief. 

The  judgment  of  the  District  Court  is 
affirmed. 

A  petition  for  rehearing  having  been  filed, 
Reese,  Ch.  J.,  on  June  26,  1913,  handed 
down  the  following  response  ( —  Neb.  — , 
142  N.  W.  670)  : 

The  opinion  affirming  the  judgment  in  this 
case  is  reported  in  92  Neb.  755,  ante,  561, 
139  N.  W.  676.  A  motion  for  rehearing  has 
been  filed,  and  the  whole  record  has  been 
carefully  re-examined.  We  are  unable  to  dis- 
cover that  any  prejudicial  error  occurred 
during  the  trial  which  requires  interference 
by  this  court.  So  far  as  the  trial  itself  is 
concerned  the  defendant  seems  to  have  been 
fairly  dealt  with.  It  appears  from  the  rec- 
ord that  the  defendant  is  charged  Avith  the 
commission  of  the  offense  on  the  22d  day 
of  January,  1911.  The  evidence  shows  that 
to  be  the  date  of  the  death  of  the  child. 
The  trial  was  held,  and  finally  terminated 
on  the  27th  of  November,  1911,  when  the 
defendant  was  sentenced  under  the  inde- 
terminate sentence  law  for  a  term  of  from 
one  to  ten  years.  That  law  took  effect  on 
the  7th  day  of  July,  1911,  and,  of  course, 
could  not  be  applied  to  this  case  as  to  the 
sentence  to  be  imposed  or  method  of  pun- 
ishment. In  Forbes  v.  State,  93  Neb.  574, 
141  N.  W.  197,  after  quoting  from  the  in- 
determinate sentence  law,  we  said:  "It 
seems  clear  that  the.  legislature  never  in- 
tended this  language,  in  its  proper  connec- 
tion with  the  whole  act,  to  apply  to  crimes 
committed  before  the  enactment  went  into 
effect.  The  lawmakers  legislated "  for  the 
future,  not  for  the  past.  An  eminent  text- 
writer  has  wisely  said:  'It  is  a  sound  rule 
of  construction  that  a  statute  shoi;ld  have 
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a    prospective    operation    only,    unless    its  I  its  interests  are  against  public  policy  is, 


terms  show  clearly  a  legislative  intention 
that  it  should  operate  retrospectively.'  Coo- 
ley,  Const.  Lim.  7th  ed.  529."  It  is  prac- 
tically, if  not  strictly,  the  uniform  holding 
of  the  courts  of  this  country  that  the  inde- 
terminate sentence  law  cannot  operate  upon 
crimes  committed  prior  to  the  taking  ef- 
fect of  the  law.  Dial  v.  Com.  142  Ky.  32, 
133  S.  W.  976.  See  Stewart  v.  Com.  141 
Ky.  622,  133  S.  W.  202 ; .  Hunn  v.  Com.  143 
Ky.  143,  136  S.  W.  144;  People  ex  rel. 
Schall  V.  Deyo,  103  App.  Div.  126,  93  N.  Y. 
Supp.  80;  Re  Marion,  140  Mich.  219,  103 
N.  W.  512;  People  v.  Casady,  250  111.  426, 
95  N.  E.  498,  12  Cyc.  956,  clause  b. 

It  seems  quite  clear  that  the  district  court 
erred  in  imposing  the  pentence  under  a 
law  not  in  existence  at  the  time  of  the  com- 
mission of  the  alleged  offense,  and  -the  cause 
will  have  to  be  remanded  for  a  correct  sen- 
tence. It  is  no  doubt  true  that  as  the  trial 
was  held  long  after  the  law  took  effect,  the 
court  and  counsel  overlooked  the  fact  that 
the  prior  law  must  govern,  and  that  coun- 
sel when  presenting  the  cause  to  this  court 
also  did  the  same,  and  the  subject  was  not 
called  to  our  attention  either  in  briefs  or 
arguments,  nor  in  the  motion  for  rehearing, 
and  was  therefore  overlooked  in  the  opinion 
heretofore  filed;  but  the  question  presents, 
not  only  a  vital  constitutional  right  of  de- 
fendant, but  one  involving  the  jurisdiction 
of  the  court  to  render  the  sentence  imposed, 
and  cannot  be  ignored.  We  also  think  it  not 
improper  to  suggest  that  under  all  the  cir- 
cumstances of  this  case  the  new  sentence 
imposed  should  be  of  the  shortest  possible 
time,  considering  the  length  of  time  defend- 
ant has  already  served,  and  that  he  should 
be  discharged  from  custody. 

The  judgment  of  the  court,  therefore,  is 
that,  no  error  appearing  in  the  record  be- 
fore us  up  to  the  time  of  pronouncing  sen- 
tence, the  judgment  of  the  District  Court  afl 
to  all  such  matters  is  affirmed,  and  the  case 
is  remanded  to  that  court  for  the  rendition 
of  a  valid  judgment  upon  the  verdict. 

Conviction  affirmed  and  case  remanded 
for  judgment. 


CONNECTICUT      SUPREME      COURT 
OF  ERRORS. 

DOMINICK   CONNORS,  Appt., 

V. 

PATRICK   CONNOLLY  et  al. 
(86   Conn.   641,    86   Atl.   600.) 

Trial  —  qnestlon  of  law  —  public  pol- 
icy. 
1.  The    question    whether     or    not    the 

means  employed  by  a  labor  union  to  further 
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where  the   essential   facts   are  undisputed, 
one  for  the  court. 

Labor  union  —  contract  with  employ- 
ers •»  preventing  employment  of  non- 
union men  —  monopoly. 

2.  An  agreement  between  employers  and 
a  labor  union  that  none  but  members  of  the 
union  shall  be  employed  is  against  public 
policy  where  it  takes  in  an  entire  industry 
of  considerable  proportions  in  a  community, 
BO  that  it  will  operate  generally  in  that 
community  to  prevent  or  seriously  deter 
craftsmen  from  working  at  their  craft,  or 
workingmen  entering  employment  under 
favorable  conditions,  without  joining  tho 
union. 

Contract  —  validity  —  limitation  of 
labor  employment  —  result. 

3.  That  an  agreement  between  employers 
and  a  labor  union,  that  none  but  union 
labor  shall  be  employed,  ha^  on  the  whole 
been  beneficial  to  the  community,  does  not 
establish  its  conformance  with  public  pol- 
icy. 

Monopoly  —  labor  market  —  union 
label  as  consideration  —  validity. 

4.  That  a  union  label  is  advantageous  to 
the  community,  in  that  it  stands  for  skilled 
labor,  improved  sanitary  conditions,  and 
long-termed  contracts,  does  not  entitle  its 
owner  to  monopolize  the  labor  market  by 
making  the  right  to  its  use  one  clement  of 
the  consideration  upon  which  employers 
refrain  from  employing  nonunion  labor. 

(April  17,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Fairfield  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  an  alleged  conspir- 
acy to  secure  the  discharge  of  plaintiff  from 
employment,  and  to  prevent  him  from  work- 
ing at  his  trade  of  hat  maker.    Reversed. 

Statement  by  Prentice,  Ch.  J.: 

The  following  facts  appeared  upon  the 
trial  and  were  undisputed: 

The  city  of  Danbury,  in  1909,  had  a  pop- 
ulation of  about  23,000.  Its  industries  and 
those  of  its  vicinity,  including  Bethel  and 
New  Milford,  were  almost  entirely  confined 
to  the  manufacture  of  fur-felt  hats.  In  this 
territory  there  were  about  forty  shops  de- 

Note.  —  Validity  of  contract  to  employ 
union  labor  anly. 

A  contract  by  an  employer  to  employ 
union  labor  exclusively  is  valid,  at  least 
where  the  restraint  imposed  is  not  unrea- 
sonable in  view  of  the  surrounding  facts 
and  circumstances.  Thus,  it  has  been  held 
that  a  contract  by  an  employer  of  labor  by 
which  he  binds  himself  to  employ,  and  to 
retain  in  his  employ,  only  members  in 
good  standing  of  a  single  labor  union,  is 
consonant  with  public  policy  and  hence 
enforceable.     Jacobs   v.   Cohen,   183   N.   Y. 


1913. 


CONNORS  V.  CONNOLLY. 


665 


roted  to  their  manufacture.  In  tbem  a  very 
large  proportion  of  the  adult  population 
worked  and  earned  their  livelihood.  All  of 
them,  except  two  were  closed  shops,  in  which 
union  labor  alone  was  employed.  The  two 
independent  shops  were  engaged  in  makin«{ 
soft  hats  by  machine  processes.  Skilled 
hand  labor  was  not  required,  and  it  was  not 
advantageous  to  such  labor  to  be  employed 
in  them.  The  other  shops  all  produced 
handmade  hats,  either  exclusively  or  in  part. 
The  manufacture  of  fur-felt  hats  is  divided 
into  three  departments  representing  three 
separate  trades,  to  wit,  "making,"  "finish- 
ing," and  "trimming."  Practically  the  same 
number  of  each  trade  is  employed.  The 
trimmers  are  women;  the  makers  and  fin- 
ishers men.  All  the  makers  employed  m 
these  closed  shops  were,  and  were  required 


to  be,  members  of  the  defendant  local 
union.  This  union,  together  with  other  sim- 
ilar locals  throughout  the  country,  was  a 
member  of  a  national  organization  called 
the  "United  Hatters  of  North  America."  All 
the  finishers  employed  in  these  shops  were 
also  members  of  a  local  union  of  finishers, 
which  belonged  to  the  same  national  organ- 
ization, the  United  Hatters.  The  trimmers 
employed  in  these  shops  were  likewise  all 
members  of  a  union.  This  union  was  not 
connected  with  the  United  Hatters.  The 
defendant  local  had  a  membership  of  about 
1,600  makers,  the  Danbury  local  of  finishers 
about  1,400,  and  the  trimmers'  union  about 
the  same  number.  There  were  also  corres- 
ponding local  unions  in  Bethel  belonging  to 
the  same  national  organization. 

In  the  year  1896,  the  two  then  existing 


207,  2  L.R.A.(N.S.)  292,  111  Am.  St.  Rep. 
730,  76  N.  E.  5,  5  Ann.  Cas.  280. 

In  the  foregoing  case  it  is  asserted  that 
an  employer  sliould  be  free  to  enter  into  a 
contract  with  his  workmen  binding  the 
latter  to  give  their  skilled  services  for  a 
certain  period  of  time  upon  certain  condi- 
tions regulating  the  performance  of  the 
work  to  be  done,  and  restricting  the  class 
of  workmen  who  should  be  engajjcHi  upon  it 
to  such  persons  as  were  in  affiliation  with 
an  association  organized  by  the  employer's 
workmen  with  reference  to  the  carrying  on 
of  the  work.  And  this  is  true  although 
the  contract  may  operate  to  prevent  some 
persons  from  being  employed  by  the  em- 
ployer, or  possibly  from  remaining  in  the 
tatter's  employment,  since  that  is  but  an 
incidental  feature. 

To  the  same  effect  is  Mills  v.  United 
States  Printing  Co.  99  App.  Div.  605,  91 
N.  Y.  Supp.  185,  wherein  it  is  asserted 
that  if  an  employer  prefers  to  have  his 
workmen  work  for  him  on  the  condition 
that  he  should  employ  none  but  their  fel- 
lows, in  the  exercise  of  his  right  to  regu- 
late his  own  affairs,  he  may  follow  this 
course  and  make  the  agreement. 

And  see  State  ex  rel.  Robert  Mitchell 
Furniture  Co.  v.  Toole,  26  Mont.  22,  55 
L.R.A.  644,  91  Am.  St.  Rep.  386,  66  Pac 
496,  wherein  it  is  asserted  that  a  contract 
may  provide  that  it  shall  cease  to  be  ob- 
ligatory, or  will  be  void,  if  either  party 
thereto  shall  employ  nonunion  labor;  and 
the  law  will  permit  the  provision  to  bave 
its  full  force. 

And  see  also  National  Fireproofing  Co. 
V.  Mason  Builders'  Asso.  26  L.R.A.(N.S.) 
148,  94  C.  C.  A.  536,  169  Fed.  259,  sus- 
taining the  validity  of  an  agreement  by  em- 
ployees that  a  certain  labor  organization 
shall  have  all  the  brick  laying  in  buildings 
upon  which  they  are  employed,  includinjij 
the  installing  of  tile  fireproofing.  It  is 
asserted  that  "a  laborer,  as  well  as  a  build- 
er, trader,  or  manufacturer  has  the  riglit 
to  conduct  his  affairs  in  any  lawful  man- 
ner, ''ven  though  he  may  thereby  injure 
others.  So,  several  laborers  and  builders 
46  L.R.A.{N.S.) 


may  combine  for  mutual  advantage,  and,  so 
long  as  the  motive  is  not  malicious,  the 
object  not  unlawful  nor  oppressive,  and 
the  means  neither  deceitful  nor  fraudulent, 
the  result  is  not  a  conspiracy  although  it 
may  necessarily  work  injury  to  qther  per- 
sons. The  damage  to  such  persons  may  be 
serious, — it  may  even  extena  to  their  ruin, 
— but,  if  it  is  inflicted  by  a  combination 
in  the  legitimate  pursuit  of  its  own  affairs, 
it  is  damnum  absque  injuria.  The  damage 
is  present,  but  the  unlawful  object  is  ab- 
sent. And  so  the  essential  question  must 
always  be  whether  the  object  of  a  combina- 
tion is  to  do  harm  to  others,  or  to  exercise 
the  rights  of  the  parties  for  their  own  bene- 
fit." 

But  see  Hitch  man  Coal  k  Coke  Co.  y. 
Mitchell,  202  Fed.  513,  wherein  it  is  said 
that  a  labor  union  can  do  nothing  by  way 
of  intimidation  or  coercion,  either  to  com- 
pel other  union  men  or  nonunion  men  to 
cease  working  on  the  one  hand,  or  to  pre- 
vent the  employer  from  filling  their  places 
with  other  union  or  nonunion  men  on  the 
other.  "The  inherent  right  of  the  individ- 
ual laborer  to  sell  his  lebor,  which  is  his 
property,  in  any  lawful  manner  or  pur- 
suit, and  upon  such  terms  and  conditions 
as  he  may  himself  determine  to  be  for  his 
personal  best  interests,  must  be  upheld  by 
the  law  just  as  fully  and  freely,  regardless 
of  these  union  organizations,  as  it  is  up- 
held in  all  the  other  relations  of  our  civic 
life."  And  the  court  refers  apparently 
with  approval  to  the  memorandum  on  the 
law  relating  to  trade  unions  of  Sir  Wil- 
liam Eric,  to  the  effect  that  "the  power 
of  choice  in  respect  of  labor  and  terms, 
which  one  person  may  exercise  and  declare 
singly,  many  after  consultation  may  exer- 
cise jointly  and  they  may  make  a  simul- 
taneous declaration  of  tneir  choice,  and 
may  lawfully  act  thereon  for  the  immediate 
purpose  of  obtaining  the  required  terms; 
but  they  cannot  create  any  mutual  obli- 
gation having  the  legal  effect  of  binding 
each  other  not  to  work  or  not  to  employ 
unless  upon  terms  allowed  by  the  combina- 
tion.    Any  arrangement  for  that  purpose, 
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national  organizations  of  makers  and  fin- 
ishers having  amalgamated  under  the  name 
of  the  United  Hatters  of  North  America, 
the  latter  organization  adopted,  and  caused 
to  be  registered  under  the  laws  of  this  and 
other  states,  a  label  described  in  Lawlor  v. 
Merritt  79  Conn.  399,  65  Atl.  295,  and  de- 
signed to  be  used  exclusively  in  hats  made 
by  union  workmen  only.  Its  use  has  since 
that  time  been  granted  to  manufacturers 
who  employ  union  labor  only,  and  withheld 
from  all  others. 

The  hat  industry  in  Danbury  and  vicinity 
has  been  more  or  less  unionized  for  a  long 


period  of  years.  For  several  years  prior  to 
January  15,  1909,  most  of  the  sliops  in  Dan- 
bury  and  vicinity  were  conducted  as  union 
shops,  employing  members  of  the  local  union 
of  makers  and  finishers  solely,  and  using 
the  union  label. 

On  January  16,  1909,  the  great  majority 
of  the  manufacturers  who  had  formerly 
operated  union  shops  in  Danbury  and  vicin- 
ity, acting  in  concert  with  each  other  and 
with  other  manufacturers  throughout  the 
country  similarly  situated,  declared  for  the 
open  shop,  and  refused  to  use  the  union  la- 
bel.    The   United   Hatters   immediately   or- 


whatever  may  be  its  purport  or  form,  does 
not  bind  as  an  agreement,  but  is  illegal, 
though  not  unlawful,  on  account  of  re- 
straint of  trade,  and  therefore  void.  Every 
party  to  it  who  chooses  to  put  an  end  to  it 
is  thenceforward  as  free  to  claim  his  own 
terms  for  his  own  labor  as  if  such  arrange- 
ment had  never  been  made;  and  any  at- 
tempt to  enforce,  by  unlawful  coercion, 
performance  of  any  such  supposed  agree- 
ment, against  a  party  who  chooses  to  break 
from  it,  'and  labor  or  contract  for  labor 
upon  different  terms,  is  an  attempt  to  ob- 
struct him  in  the  lawful  exercise  of  his 
right  to  freedom  to  trade,  and  is  thus  a 
private  wrong." 

It  would  seem,  however  that  a  contract 
of  this  character  is  invalid  if  unreasonably 
in  restraint  of  trade  as  where  it  includes 
practically  all  tlie  manufacturing  industries 
of  a  locality.  Connors  v.  Connolly.  And 
see  also  Jacobs  v.  Cohen,  before  referred 
to,  as  sustaining  contracts  of  this  character 
where  not  unreasonably  in  restraint  of 
trade,  wherein  it  is  pointed  out  that  the 
contract  which  .  was  under  consideration, 
and  which  was  sustained,  did  not  contain 
restrictions  of  an  oppressive  nature,  oper- 
ating generally  in  the  community  to  pre- 
vent nonunion  employees  in  the  same  line 
of  work  from  obtaining  employment  and 
earning  their  livelihood. 

And  see  also  Hilton  v.  Eckerslev,  6  El. 
&  Bl.  47,  25  L.  J.  Q.  B.  N.  S.  199,  2  Jur. 
N.  S.  587,  4  Week.  Rep.  320,  holding  void 
a  bond  obligating  employers  in  a  certain 
locality  not  to  employ  laborers  not  ap- 
proved of  by  the  majority  of  the  contracting 
parties  the  purpose  being  to  prevent  the 
employment  of  members  of  a  trade  union. 
This  contract,  however,  was  apparently 
held  to  be  invalid  because  of  the  restraint 
imposed  upon  the  contracting  parties, 
rather  than  because  of  its  oppressive  effect 
on  any  employees. 

It  is  also  clear  that  if  the  primary  pur- 
pose of  a  combination  under  which  an  em- 
ployer agrees  to  employ  only  union  labor 
is  to  inflict  an  injury  upon  some  person, 
rather  than  to  promote  the  welfare  of  the 
parties  to  the  agreement,  it  constitutes  a 
conspiracy,  and  a  person  injured  thereby 
may  maintain  an  action  against  the  wrong- 
doer to  recover  daraajres  for  his  injurv. 
Curran  v.  Galen,  162  N.  Y.  33  37  L.R.A. 
45  L.R.A. (N.S.) 


802,  57  Am.  St.  Rep.  496,  46  N.  E.  297. 
Berry  v.  Donovan,  188  Mass.  353,  6  L.R.A. 
(N.S.)  899,  108  Am.  St.  Rep.  499,  74  N. 
E.  603,  3  Ann.  Cas.  738.  In  the  latter 
case  the  court  found  that  the  plaintiff's 
discharge  was  secured  because  he  had  re- 
peatedly refused  to  join  the  labor  union 
of  which  defendants  were  officers,  and  it  is 
held  that  a  contract  between  a  labor  union 
and  the  employer  to  employ  union  labor 
exclusively  was  no  protection  under  such 
circumstances. 

And  in  Mills  v.  United  States  Printing 
Co.  99  App.  Div.  605,  91  N.  Y.  Supp.  185, 
it  is  pointed  out  that  there  is  a  manifest 
distinction  "between  a  combination  of  work- 
men to  secure  the  exclusive  employment 
of  its  members  by  a  refusal  to  work  with 
others,  and  a  combination  whose  primary 
object  is  to  procure  the  discharge  of  an 
outsider  and  his  deprivation  of  all  em- 
ployment. In  the  first  case  the  action  of 
the  combination  is  primarily  for  the  bene* 
fit  of  its  fellow  members,  and  in  the 
second  place  such  action  is  primarily 
to  'impoverish  and  to  crush  another* 
by  making  it  impossible  to  work  there, 
or,  so  far  as  may  be  possible,  any- 
where. The  difference  is  between  combina- 
tion for  welfare  of  self,  and  that  for  the 
persecution  of  another.  The  primary  pur- 
pose of  one  may  necessarily  but  incidentally 
require  a  discharge  of  an  outsider;  the 
primary  purpose  of  the  other  is  such  dis- 
charge, and,  so  far  as  possible,  an  exclu- 
sion from  all  labor  in  his  calling." 

And  in  Davis  v.  United  Portable  Hoist- 
ing Engineers,  28  App.  Div.  396,  51  N.  Y. 
Supp.  180,  it  is  held  that  members  of  trade 
unions  as  well  as  other  individuals  have 
a  right  to  say  that  they  will  not  work  with 
persons  who  do  not  belong  to  their  or- 
ganization and  whether  they  say  it  them- 
selves or  through  their  organized  society 
is  immaterial.  They  have  the  right  by  that 
method  to  secure  employment  for  their  own 
members.  And  see  also  in  this  connection 
note  in  35  L.R.A.(N.S.)  787,  on  the  ques- 
tion of  controversy  over  open  or  closed 
shop  as  justification  for  means  employed 
to  aid  a  strike. 

As  to  law  of  union  labels,  see  note  to 
People  V.  Dantuma,  29  L.R.A. (N.S.)    1190. 

A.  G.   S. 
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dered  a  strike,  and  all  the  union  men  quit 
work  in  all  the  shops  of  these  manufacturers 
throughout  the  country.  From  that  date  to 
June  9,  1909,  no  work  was  done  in  any  of 
the  shops  whose  managers  had  taken  this 
position.  At  the  latter  date  the  manufac- 
turers in  Danbury  and  vicinity,  acting  in 
concert,  came  to  an  agreement  with  the 
United  Hatters  by  which  the  strike  as  to 
them  was  settled.  This  agreement  bound  the 
manufacturers  to  resume  the  use  of  Che 
union  label  on  September  21,  1909,  and  to 
thereafter  employ  none  but  union  labor. 
^11  the  shops  in  Danbury  and  vicinity,  save 
the  ti^o  independent  ones  already  referred 
to,  and  including  that  of  the  Hawes  Von 
Gal  Company,  joined  in  this  concerted 
action,  and  were  parties  to  this  agreement. 
As  a  concession  to  the  manufacturers,  for 
reasons  which  need  not  be  stated,  it  was 
agreed  to  postpone  the  date  when  the  agree- 
ment should  go  into  effect  to  that  named; 
but  it  was  agreed  that  the  union  employees 
should  return  to  work  at  once,  and  remain 
at  work  until  the  postponed  date  in  their  re- 
spective shops  as  open  shops  not  using  the 
label. 

The  plaintiff  was  a  skilled  maker  of  hand- 
made hats,  and  accustomed  to  work  in 
making  stiff  hats,  and  he  was  especially 
well  adapted,  by  his  training  and  physical 
strength,  for  that  class  of  work.  He  had 
for  many  years  been  a  member  of  the  de- 
fendant local  union.  He  was  employed  by 
the  Von  Gal  Company  at  the  time  the  strike 
was  ordered,  in  Januarj%  1909.  He  obeyed 
the  order  and  quit  work,  and  remained  out 
of  employment  until  the  strikers  were  or- 
dered back  to  work  in  June.  He  continued 
to  work  for  the  Von  Gal  Company  from  that 
time  until  September  21,  1909,  when  the 
agreement  between  the  United  Hatters  and 
manufacturers,  already  recited,  went  into 
effect.  Pursuant  to  the  by-laws  of  the 
United  Hatters,  he  was  entitled  to  strike 
benefits  of  $7  a  week,  covering  the  period 
of  the  strike,  of  which  amount  a  consider- 
able sum  remained  unpaid.  After  his  re- 
turn to  work  demands  were  made  of  him 
by  the  defendant  Connolly,  secretary  and 
treasurer  of  the  defendant  local,  and  its  dis- 
burser  of  benefits,  and  by  the  defendant 
Neese,  the  plaintiff's  fellow  workman  and 
collector  of  assessments  in  said  shop,  for  the 
payment  of  an  assessment  levied  by  the  na- 
tional association,  as  provided  in  its  consti- 
tution. He  refused  to  comply  with  these 
demands,  upon  the  ground  that  a  larger  sum 
was  due  him  for  •strike  benefits.  Following 
these  refusals  he  was,  without  notice  or  op- 
portunity to  be  heard,  immediately  prior  to 
September  21,  1909,  dropped  from  the  rolls 
45  L.R.A.(N.S.) 


of  the  local  union  and  by  that  fact  from 
membership  in  the  United  Hatters. 

September  21,  1900,  he  went  to  his  work 
as  usual.  The  employees  in  the  shop  re- 
fused to  work  if  he  continued  to  be  em- 
ployed, left  their  work,  and  threatened  to 
strike  if  he  remained  at  his  work.  The  de- 
fendant Connolly,  who  was  not  employed  in 
the  shop,  appeared  upon  the  scene  shortly 
after  the  suspension  of  work,  and  he  and 
the  defendant  Neese  were  present  and  par- 
ticipated in  some  way  in  what  then  trans- 
pired. The  defendant  thereupon  left  the 
shop  and  did  not  return  again  until  some 
days  l^ter.  When  he  returned  and  at- 
tempted to  go  to  work,  there  was  a  protest 
from  those  employed,  and  the  threats  to 
strike  if  he  was  permitted  to  go  to  work 
were  renewed,  and  he  was  not  allowed  to  do 
so. 

The  parties  were  not  in  accord  as  to 
whether  he  was  formally  discharged  on  Sep- 
tember 21st,  or  on  the  date  of  his  later  ap- 
pearance. But  there  was  no  dispute  that 
he  was  discharged  upon  tlie  one  day  or  the 
other,  and  that  he  has  never  since  been 
employed  by  the  Von  Gal  Company. 

Ihe  plaintiff  claimed  to  have  proved  that, 
following  his  discharge,  he  made  every  ef- 
fort to  find  remunerative  employment  in 
Danbury  and  vicinity,  but  without  success; 
that-  he  began  to  work  in  one  of  the  two 
independent  shops,  but  was  so  unsuited  to 
that  work  that  he  could  not  corn  reasonable 
compensation  thereat  and  that  he  was  finally 
compelled  to  leave  Danbury  and  seek  em- 
ployment elsewhere,  which  he  did. 

The  plaintiff  offered  evidence  tending  to 
show  direct  participation  by  the  defendants 
Connolly  and  Neese  in  the  events  which  led 
up  to  his  discharge,  their  leadership  in  the 
demands  and  threats  made,  and  their  repre- 
sentation 01  the  defendant  union  and  union 
employees  in  what  was  done  on  and  subse- 
quent to  September  21st.  The  defendants 
offered  evidence  to  disprove  such  participa- 
tion, leadership,  and  representation. 

The  defendants  offered  a  large  amount  of 
testimony  concerning  the  history  of  union 
labor  in  Danbury,  the  development  of  the 
hat  industry  in  that  community,  the  effect 
of  unionism  upon  that  industry  and  upon 
the  conditions  and  wages  of  those  employed 
in  it,  the  social  conditions  of  the  city  and 
its  prosperity  and  progress, — all  designed  to 
establish  that  the  results  of  the  union  con- 
ditions there,  past  and  present,  had  been 
beneficial,  and  not  harmful. 

The  parties  offered  evidence  to  prove  a 
variety  of  other  facts,  which,  except  as  they 
are  stated  in  the  opinion,  need  not  be  re- 
cited, as  they  do  not  concern  its  discussions 
or  conclusion. 
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Messrs.  Walter  Gordo^  Merrltt  and 
Charles  Welles  Gross,  with  Mr.  Wil- 
liam A.  Redden,  for  appellant: 

The  injury  done  the  plaintiff  by  the  de- 
fendants constitutes  a  prima  facie  wrong  re- 
quiring the  defendants  to  respond  in  dam- 
ages unless  they  can  prove  some  legal  justi- 
fication therefor. 

Aikens  v.  Wisconsin,  195  U.  S.  204,  49 
L.  ed.  159;  25  Sup.  Ct.  Rep.  3;  Berry  v. 
Donovan,  188  Mass.  353,  5  L.R.A.(N.S.) 
899,  108  Am.  St.  Rep.  499,  74  N.  E.  603,  3 
Ann.  Cas.  738;  Folsom  v.  Lewis,  208  Mass. 
336,  35  L.R.A.(N.S.)  787,  94  N.  E.  316; 
Brennan  v.  United  Hatters,  73  N.  J.  L. 
729,  9  L.R.A.(N.S.)  264,  118  Am.  St.  Rep. 
727,  65  Atl.  171,  9  Ann.  Cas.  698;  Huskie 
V.  Griffin,  75  N.  H.  345,  27  L.R.A.(N.S.) 
966,  139  Am.  St.  Rep.  718,  74  Atl.  595; 
Moran  v.  Dunphy,  177  Mass.  486,  52  L.R.A. 
116,  83  Am.  St.  Rep.  289,  59  N.  E.  125; 
West  Virginia  Transp.  Co.  v.  Standard  Oil 
Co.  60  W.  Va.  611,  66  L.R.A.  804,  88  Am. 
St.  Rep.  895,  40  S.  E.  591;  Lucke  v.  Cloth- 
ing Cutters'  &  T.  Assembly,  77  Md.  396,  19 
L.R.A.  408,  39  Am.  St.  Rep.  421,  26  Atl.  505 ; 
London  Guarantee  &  Acci.  Co.  v.  Horn,  206 
111.  493,  99  Am.  St.  Rep.  185,  69  N.  E.  529; 
Montgomery  Ward  &  Co.  v.  South  Dakota 
Retail  Merchants*  Hardware  &  Dealers* 
Asso.  150  Fed.  413;  Evenson  v.  Spaulding, 
9  L.R.A.(N.S.)  904,  82  Q.  C.  A.  263,.  150 
Fed.  517;  Joyce  v.  Great  Northern  R.  Co. 
100  Minn.  225,  8  L.RA.(N.S.)  756,  110 
N.  W.  976;  Graham  v.  St.  Charles  Street 
R.  Co.  47  La.  Ann.  1656,  49  Am.  St.  Rep. 
436,  18  So.  707 ;  Arthur  v.  Oakes,  25  L.R, A. 
414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A. 
209,  24  U.  S.  App.  239,  63  Fed.  310,  9  Am. 
Crim.  Rep.  169;  State  v.  Glidden,  55  Conn. 
47,  3  Am.  St.  Rep.  23,  8  Atl.  890;  Tuttle 
v.  Buck,  107  Minn.  145,  22  L.R.A.(N.S.) 
599,  131  Am.  St.  Rep.  446,  119  N.  W.  946, 
16  Ann.  Cas.  807;  Chipley  v.  Atkinson,  23 
Fla.  206,  11   Am.  St.  Rep.  367,  1  So.  934. 

See  Wrongful  Motive  in  Tqrt  Cases,  18 
Harvard,  L.  Rev.  412. 

The  agreements  between  the  hat  manu- 
facturers of  Danbury  and  vicinity  and  the 
unions,  providing  for  the  employment  of 
union  persons  exclusively  in  all  depart* 
ments,  are  illegal  and  against  public  policy, 
and  afford  no  justification  for  the  conduct 
of  the  defendants  in  bringing  about  the  dis- 
charge of  the  plaintiff. 

Wyeman  v.  Deady,.79  Conn.  414,  118  Am. 
St.  Rep.  152,  65  Atl.  129,  8  Ann.  Cas.  375; 
State  V.  Stockford.  77  Conn.  227,  107  Am. 
St.  Rep.  28,  58  Atl.  769 ;  Berry  v.  Donovan, 
188  Mass.  353,  6  L.R.A. (N.S.)  899,  108 
Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas. 
738;  Folsom  v.  Lewis,  208  Mass.  336,  35 
L.R.A.(N.S.)  787,  94  N.  E.  316;  Plant  v. 
Woods,  176  Mass.  492,  61  L.R.A.  339,  79 
45  L.R.A.  (N.S.) 


Am.  St.  Rep.  330,  67  N.  E.  1011;  Curran  v. 
Galen,  162  N.  Y.  33,  37  L.R.A.  802,  57  Am. 
St.  Rep.  496,  46  N.  E.  297;  McCord  v. 
Thompson-Starrett  Co.  129  App.  Div.  130, 
113  N.  Y.  Supp.  385,  198  N.  Y.  587,  92  N. 
E.  1090;  Schwarcz  v.  International  Ladies' 
Garment  Workers*  Union,  C8  Misc.  528,  124 
N  Y.  Supp.  968;  A.  R.  Barnes  &  Co.  v. 
Berry,  156  Fed.  72;  Giblan  v.  National 
Amalgamated  Labourers'  Union,  [1903]  2  K. 
B.  006,  1  B.  R.  C.  528,  72  L.  J.  K.  B.  N.  S. 
907,  89  L.  T.  N.  S.  386,  19  Times  L.  R,  708; 
Delaware,  L.  &  W.  R.  Co.  v.  Switchmen's 
Union,  158  Fed.  545;  Levin  v.  Cosgrove,  75 
N.  J.  L.  344,  67  Atl.  1070;  Ruddy  v.  United 
Asso.  79  N.  J.  L.  467,  75  Atl.  743;  O'Brien 
V.  Musical  Mut.  Protective  &  Benev.  Union, 
64  N.  J.  Eq.  525,  54  Atl.  160;  Brennan  v. 
United  Hatters,  73  N.  J.  L.  729,  9  L.R.A. 
(N.S.)  254, 118  Am.  St.  Rep.  727,  9  Ann.  Cas. 
698,  65  Atl.  166;  Lucke  v.  Clothing  Cutters' 
&  T.  Assttnbly,  77  Md.  396,  19  L.R.A.  408,  39 
Am.  St.  Rep.  421,  26  Atl.  605;  Erdman  v. 
Mitchell,  207  Pa.  79,  63  L.R.A.  639,  99  Am. 
St.  Rep.  783,  56  Atl.  327;  Live-Stock  Deal- 
esr*  &  B.  Asso..  v.  Crescent  City  L.  S.  L.  & 
S.  H.  Co.  1  Abb.  (U.  S.)  398,  Fed.  Cas.  No. 
8,408;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  394;  Butchers*  Union  S.  H.,  &  L. 
S.  L.  Co.  V.  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  Ill  U.  S.  757,  28  L.  ed.  691,  4  Sup.  Ct. 
Rep.  652;  Adair  v.  United  States,  208  U.  S. 
161,  62  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Lochner  v.  New  York,  198 
U.  S.  46,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539, 
3  Ann.  Cas.  1133;  Holden  v.  Hardy,  169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
State  V.  Haun,  61  Kan.  146,  47  L.R.A.  369, 
59  Pac.  340;  Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  64,  ^2  L.  ed.  316;  Gibbs 
V.  Consolidated  Gas  Co.  130  U.  S.  408,  32 
L.  ed.  984,  9  Sup.  Ct.  Rep.  653;  Hilton  v. 
Eckersley,  6  El.  &  Bl.  47,  26  L.  J.  Q.  B. 
N.  S.  199,  2  Jur.  N.  S.  687,  4  Week.  Rep. 
326;  Callan  v.  Wilson,  127  U.  S.  640,  32 
L.  ed.  223,  8  Sup.  Ct.  Rep.  1301;  Carter 
V.  Oster,  134  Mo.  App.  146,  112  S.  W.  997; 
State  V.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649;  State  v.  Dyer,  67  Vt.  691,  32  Atl. 
814,  10  Am.  Crim.  Rep.  227;  United  States 
V.  Weber,  114  Fed.  953;  18  Harvard  L.  Rev. 
444;  Froelich  v.  Musicians*  Mut.  Ben.  Asso. 
93  Mo.  App.  390;  Conwav  v.  Wade  [1908] 
2  K.  B.  844,  78  L.  J.  K.  B.'  N.  S.  14,  99  L.  T. 
N.  S.  634,  24  Times  L.  R.  874,  62  Sol.  Jo. 
748,  [1909]  A.  C.  508;  Chipley  v.  Atkin- 
son, 23  Fla.  206,  11  Am.  St.  Rep.  367,  1 
So.  934;  Hanson  v.  Innis,  211  Mass.  301,  97 
N.  E.  756;  Huskie  v.  Griffin,  75  N.  H.  345, 
27  L.R.A.(N.S.)  966,  139  Am.  St.  Rep.  718, 
74  Atl.  595;  Gibson  v.  Fjdelity  &  C.  Co. 
232  111.  49,  83  N.  E.  539 ;  London  Guarantee 
&  Acci.  Co.  V.  Horn,  206  III.  507,  99  Am. 
St.  Rep.  185,  69  N.  E.  626;  Jones  v.  Leslie, 
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61  Wash.  107,  —  L.R.A.(N.S.)  — ,  112  Pac. 
82,  Ann.  Gas.  1912  B,"  11.58;  Joyce  v.  Great 
Northern   R.   Co.   100  Minn.   225,   8  L.R.A. 

(N.S.)  756,  110  N.  VV.  975;  Moran  v.  Dun- 
phy,  177  Mass.  486,  52  L.R.A.  115,  83  Am. 
St.  Rep.  289,  69  N.  E.  126;  New  York,  p. 
&  St.  L.  R.  Co.  V.  Schaffer,  65  Ohio  St.  414, 

62  L.R.A.  931,  87  Am.  St.  Rep.  628,  62  N.  E. 
1036;  Perkins  v.  Pendleton,  90  Me.  166,  60 
Am.  St.  Rep.  252,  38  Atl.  96;  Lawlor  v. 
Merritt,  78  Conn.  630,  63  Atl.  639. 

A  party  in  default  under  a  mutual  and 
dependent  covenant  cannot,  while  in  default, 
discharge  himself  from  said  contract  on  ac- 
count of  the  subsequent  default  of  the  other 
party.  By  his  own  previous  default,  he  dis- 
ables himself  from  enforcing  any  rights 
under  the  contract,  or  from  canceling,  re- 
scinding, or  discharging  the  contract. 

Bean  v.  Atwater,  4  Conn.  13,  10  Am.  Dec. 
91;  Hammond  v.  Gilmore,  14  Conn.  479; 
Smith  V.  Lewis,  24  Conn.  626,  63  Am.  Dec. 
180;  39  Cyc.  1375;  Bank  of  Columbia  v. 
Hagner,  1  Pet.  455,  7  L.  cd.  219;  Frink  v. 
Thomas,  20  Or.  265,  12  L.R.A.  239,  25  Pac. 
717;  Getty  v.  Peters,  82  Mich.  601,  10  L.R.A. 
466,  46  N.  W.  1036;  Page,  Contr.  §1454; 
Reddish  v.  Smith,  10  Wash.  178,  46  Am. 
St.  Rep.  781,  38  Pac.  1003;  2  Parsons,  Contr. 
829-831;  Tipton  v.  Feitner,  20  N.  Y.  425; 
Peoples'  Bank  v.  Mitchell,  73  N.  Y.  406. 

The  question  whether  the  trade  agreement 
to  employ  union  men  exclusively  was  con- 
trary to  public  policy  is  for  the  court. 

Freedman  v.  New  York,  N.  H.  &  H.  R. 
Co.  81  Conn.  614,  71  Atl.  901,  16  Ann.  Cas. 
464;  Cummings  v.  Union  Blue  Stone  Co.  16 
App.  Div.  602,  44  N.  Y.  Supp.  787,  affirmed 
in  164  N.  Y.  401,  62  L.R.A.  202,  79  Am.  St. 
Rep.  666,  68  N.  E.  625;  Greenhood,  Pub. 
Pol.  123;  Pierce  v.  Randolph,  12  Tex.  290; 
De  Minico  v.  Craig,  207  Mass.  593,  42 
L.R.A.(N.S.)  1048,  94  N.  E.  317. 

Mr.  H.  W.  Taylor,  for  appellees: 

Trade  unions  are  lawful  associates,  and 
union  men  may  refuse  to  work  with,  or  con- 
tinue in  employment  with  nonunion  men, 
and  may  lawfully  quit  employment,  if  nou' 
union  men  are  not  discharged,  or  agree' 
ments  made  for  the  employment  of  union 
men  only,  provided  such  action  of  union 
men  is  not  malevolent,  but  is  for  the  pur- 
poses of  bettering  their  own  condition. 

State  V.  Stockford,  77  Conn.  236,  107  Am. 
St.  Rep.  28,  58  Atl.  769  v  Joyce,  Monopolies, 
§613;  Minasian  v.  Osborne,  210  Mass.  250, 
37  L.R.A.(N.S.)  179,  96  N.  E.  1036,  Ann. 
Cas.  1912  C,  1299;  Jacobs  v.  Cohen,  183 
N.  Y.  207,  2  L.R.A.(N.S.)  292,  111  Am.  St. 
Rep.  730,  76  N.  ?.  6,  6  Ann.  Cas.  280;  Na- 
tional Protective  Asso.  v.  Cnmming,  170 
N.  Y.  315,  58  L.R.A.  135,  88  Am.  St.  Rep. 
648,  63  N.  E.  369;  Gray  v.  Building  Trades 
Council,  91  Minn.  183,  63  L.R.A.  753,  103 
46  L.R.A.(N.S.) 


Am.  St.  Rep.  477,  97  N.  W.  003,  1118,  1 
Ann.  Cas.  172;  Boasberg  v.  Walker,  111 
Minn.  445,  127  N.  W.  407;  Jersey  City  Print- 
ing Co.  V.  Cassidy,  63  N.  J.  *Eq.  759,  63 
Atl.  230. 

The  label  of  a  trade  union  is  entitled  to 
the  same  protection  in  law  as  the  trademark 
or  trade-dress  of  a  manufacturer  against 
unlawful  use. 

Tracy  v.  Banker,  170  Mass.  266,  39 
L.R.A.  608,  49  N.  E.  308;  Beebe  v.  Toler- 
ton  &  S.  Co.  117  Iowa,  593,  91  N.  W.  905; 
Cohn  V.  People,  149  111.  486,  23  L.R.A.  821, 
41  Am.  St.  Rep.  304,  37  N.  E.  60;  Schmalz 
V.  Wooley,  57  N.  J.  Eq.  303,  43  L.R.A.  86, 
73  Am.  St.  Rep.  637,  41  Atl.  939;  People  v. 
Dantuma,  252  III.  566,  39  L.R.A. (N.S.) 
1190,  96  N.  E.  1087,  Ann.  Cas.  1912  D,  370. 

Combinations  and  agreements  in  restraint 
of  trade  or  employment,  by  either  capital  or 
labor,  are  not  violative  of  public  policy, 
provided  the  object  of  the  combine  is  not 
malevolent,  and  the  restraint  is  reasonable. 

State  V.  Stockford,  77  Conn.  227,  107 
Am.  St.  Rep.  28,  68  Atl.  769;  Curran  v. 
Galen,  152  N.  Y.  33,  37  L.R.A.  802,  67  Am. 
St.  Rep.  496,  46  N.  E.  297 ;  Jacobs  v.  Cohen, 
183  N.  Y.  207,  2  L.R.A.(N.S.)  292,  111  Am. 
St.  Rep.  730,  76  N.  E.  5,  5  Ann.  Cas.  280; 
2  Purdy's  Beach,  Priv.  Corp.  §§  939,  940, 
pp.  1421-1423;  Erie,  Trade  Unions,  12; 
Loewe  v.  Lawlor,  208  U.  S.  295,  52  L.  ed. 
496,  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas.  816; 
Kemp  V.  Division  No.  241,  255  111.  213,  99 
N.  E.  389;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  62,  55  L.  ed.  619,  645, 
34  L.R.A. (N.S.)  834,  31  Sup.  Ct.  Rep.  502, 
Ann.  Cas.  1912  D,  734;  United  States  v. 
Terminal  R.  Asso.  224  U.  S.  394,  56  L.  ed. 
813,  32  Sup.  Ct.  Rep.  607;  Minasian  v.  Os- 
borne, 210  Mass.  250,  37  L.R.A. (N.S.)  179, 
96  N.  E.  1036,  Ann.  Cas.  1912  C,  1299. 

Prentice,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendants  are  charged  with  having, 
through  their  action  in  wrongful  combina- 
tion, been  the  cause  of  the  plaintiff's  dis- 
charge from  his  employment  for  hire  at 
his  trade  as  a  hat  maker.  The  undisputed 
facts  shows  that  he  was  discharged,  and  that 
the  discharge  was  the  direct  consequence  of 
his  having  been  dropped  from  the  roll  of 
membership  of  the  defendant  local  union 
and  from  the  national  body  to  which  it  bo- 
longed,  and  of  the  existence  of  an  agreement 
between  that  national  body,  representing 
the  defendant  union  and  its  affiliated  unions, 
and  his  employer,  requiring  his  discharge  if 
a  nonunion  man,  and  of  the  insistence  of  his 
fellow  employees,  members  of  the  union  and 
an  affiliated  union,  that  the  agreement  be 
kept,  and  their  threat  to  strike  if  it  was  not 
kept. 
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The  pleadings  and  evidence  presented  for 
decision  several  prominent  issues,  to  wit: 
(1)  As  to  the  participation  and  responsibil- 
ity of  the  several  defendants  in  and  for  the 
acts  and  things  complained  of;  (2)  as  to 
the  lawfulness  of  these  acts  and  things;  and 
(3)  as  to  the  legality  of  the  plaintiff's  dis- 
missal from  the  union.  We  are  asked  to  re- 
view the  instructions  of  the  court  respecting 
the  last  two  aspects  of  the  case,  which 
would  have  assumed  large  importance  if 
the  jury  should  have  found,  as  it  might 
upon  the  evidence  as  indicated  by  the  facts 
claimed  to  have  been  proved,  that  the  de- 
fendants participated  in  a  combination  to 
do  the  acts  and  things  charged. 

The  undisputed  facts  disclose  that  the 
plaintiff  suffered  damage  in  the  loss  of  his 
employment,  and  that  this  damage  was  in- 
tentionally caused.  These  facts  shown,  a 
prima  facie  cause  of  action  was  made  out 
against  those  who,  thus  acting  with  intent, 
caused  the  damage.  Recovery,  however, 
might  be  defeated  by  the  establishment  by 
these  persons  of  a  justification;  the  burden 
being  upon  them  to  do  so.  Aikens  ▼.  Wis- 
consin, 195  U.  S.  204,  49  L.  ed.  169,  25  Sup. 
Ct.  Rep.  3;  Martell  v.  White,  186  Mass. 
255,  268,  64  L.R.A.  260,  102  Am.  St.  Rep. 
341,  69  N.  E.  1086;  Berry  v.  Donovan,  188 
Mass.  353,  356,  5  L.R.A.(N.S.)  899,  108  Am. 
St.  Rep.  499,  74  N.  B.  603,  3  Ann.  Cas.  738; 
Lucke  V.  Clothing  Cutters*  &  T.  Assembly, 
77  Md.  396,  405,  19  L.R.A.  408,  39  Am.  St. 
Rep.  421,  26  Atl.  505;  Mogul,  S.  S.  Co.  v. 
McGregor,  L.  R.  23  Q.  B.  Div.  598,  613. 

The  defendants  presented,  and  strenuous- 
ly urged  in  justification  for  what  was  done, 
resulting  in  the  plaintiff's  loss  of  employ- 
ment, that  it  was  all  directed  solely  to  the 
betterment  of  their  condition  as  workingmen 
engaged  in  securing  a  livelihood  for  them- 
selves and  those  dependent  upon  them 
through  the  medium  of  their  trade.  Such  a 
purpose  is,  of  course,  a  worthy,  and  there- 
fore not  an  unlawful,  one. 

There  remains  for  consideration  the  char- 
acter of  the  means  employed.  Were  they 
such  as  the  law  will  approve,  or  such  as  it 
must  condemn? 

These  means  resulted,  as  we  have  seen,  in 
causing  the  plaintiff  to  suffer  loss  of  employ- 
ment. They  were  not,  however,  for  that 
cause  alone  unlawful;  and  the  fact  that 
they  were  adopted  and  put  into  operation 
by  a  number  of  persons  acting  in  combina- 
tion did  not  suffice  to  make  them  so.  The 
members  of  the  defendant  union  were  acting 
within  their  rights  when  they  combined  for 
concerted  action.  They  were  entitled  to  ad- 
vance their  interests  in  that  way,  and  their 
efforts  in  combination  were  not  illegal  for 
the  mere  reason  that  they  may  have  resulted 
in  harm  to  the  conflicting  interests  of 
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others.  The  perpetual  struggles  of  life  for 
individual  or  class  betterment  and  advance- 
ment involve  at  every  turn  clashes  of  inter- 
ests, whose  outcome  is  quite  likely  to  bring 
loss  or  harm  to  someone.  Competition  is 
one  of  the  ever-present  facts  in  human  ex- 
perience on  its  material  side.  But  competi- 
tion naturally  involves  the  success  of  one 
or  some  to  the  disadvantage  of  another  or 
others.  The  law  recognizes  that  human  'ac- 
tivities are  not  to  be  so  circumscribed  that 
one  may  not,  in  his  efforts  to  advance  his 
own  interests,  either  himself  or  in  co-opera- 
tion with  others,  do  anything  from  which 
another  may  suffer.  National  Protective 
Asso.  V.  Cumming,  170  N.  Y.  315,  335,  58 
L.RA.  135,  88  Am.  St.  Rep.  648,  63  N.  £. 
369.  But  it  does  recognize  that  certain 
bounds  must  be  set  to  the  use  of  means,  be- 
yond which  he  and  his  associates  may  not 
be  permitted  to  go,  if  a  decent  regard  for 
the  rights  of  others  is  to  be  preserved  and 
the  public  welfare  conserved.  It  recognizes 
the  peculiar  necessity  for  the  establishment 
of  such  bounds  where  the  action  is  that  of 
individuals  in  combination,  by  reason  of  the 
great  power  which  may  result  from  such 
combination,  and  the  temptation  to  use  that 
power  in  disregard  to  the  rights  of  persons 
outside  of  them.  Mogul  S.  8.  Co.  v.  Mc- 
Gregor, 23  Q.  B.  Div.  598,  618;  Martell  v. 
White,  186  Mass.  255,  260,  64  L.R.A.  260, 
102  Am.  St.  Rep.  341,  69  N.  E.  1085. 

One  of  the  bounds  thus  fixed,  where,  as 
here,  concerted  action  by  combinations  is 
concerned,  is  that  the  harm  inflicted  be 
reasonably  referable  to  the  alleged  object 
of  lawful  gain  or  advantage;  that  the 
means  employed  be  adopted  in  good  faith 
for  the  attainment  of  that  object;  and  that 
their  employment  be  not  prompted  by  per- 
sonal ill-will,  desire  to  injure,  or  express 
malice  of  any  sort.  In  the  present  case 
the  defendants  claim  to  have  established  a 
strict  compliance  with  this  condition,  and 
that  may  be  assumed. 

The  law,  in  the  interest  of  fair  play  and 
general  public  welfare,  does  not  stop  here. 
It  demands  that  the  means  employed  in  the 
effort  to  secure  the  laudable  or  lawful  end 
be  of  themselves  not  unlawful.  They  may 
be  unlawful  as  being  in  contravention  of 
statutory  prohibition,  or  in  the  absence  of 
such  prohibition. 

The  defendants  contend  that  the  test  to  ' 
be  applied  for  the  'determination  of  lawful- 
ness or  unlawfulness  of  means,  where  there 
is  no  statutory  enactment,  is  their  reason- 
ablencss  or  unreasonableness.  The  trial 
court  seems  to  have  held  the  same  view.  For 
the  purposes  of  this  ca8e,*we  have  no  occa- 
sion to  give  authoritative  approval  to  this 
or  any  other  test  as  one  of  general  and  com- 
'  prehonsive  application.    It  is  manifest  that 
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those  means  must  be  regarded  as  both  un- 
reasonable and  unlawful  which  are  contrary 
to  public  policy,  and  this  proposition  is  suHi- 
cient  for  our  guidance  in  the  situation  be- 
fore us.  We  may  well,  therefore,  pursue 
our  inquiry  along  the  narrow  lines,  most  fa- 
vorable to  the  defendants,  of  public  policy. 
By  this  course  we  may  be  saved  the  neces- 
sity of  discussing  the  mooted  question 
whether  "unreasonable"  in  this  connection 
comprehends  anything  more  than  what  is 
opposed  to  public  policy.  It  certainly  com- 
prehends that,  and  we  shall  do  no  harm  to 
the  defendants'  interests  by  bringing  their 
conduct  to  this  test. 

The  court  submitted  this  question  of  pub- 
lic policy  to  the  jury.  Defendants*  counsel 
assert  that  it  was  one  of  fact  for  the  jury's 
determination,  and  this  is  the  fundamental 
proposition  upon  which  he  rests  his  case. 
This  is  a  mistaken  notion.  All  the  essential 
facts  bearing  upon  that  question  being  un- 
disputed, it  was  one  of  law  for  the  court. 
Oscanyan  v.  Winchester  Repeating  Arms  Co. 
103  U.  S.  261,  268,  26  L.  ed.  539,  542;  De> 
Minico  v.  Craig,  207  Mass.  593,  598,  42 
L.R.A.(N.S.)  1048,  94  N.  E.  317;  Cummings 
V.  Union  Blue  Stone  Co.  15  App.  Div.  602, 

44  N.  Y.  Supp.  787,  789,  id.  164  N.  Y.  401, 
406,  52  L.R,A.  262,  79  Am.  St.  Rep.  655, 
68  N.  E.  525;  Raymond  v.  Leavitt,  46  Mich. 
447,  450,  41  Am.  Rep.  170,  9  N.  W.  525; 
Weber  v.  Shay,  66  Ohio  St.  116,  124,  37 
L.R.A.  230,  60  Am.  St.  Rep.  743,  46  N.  E. 
377;  Tallis  v.  Tallis,  1  El.  &  Bl.  399,  411. 

Certain  cases  appear  to  give  countenance 
to  the  broad  proposition  that  every  agree- 
ment, whatever  the  conditions,  by  a  labor 
union  witji  an  employer,  which  provides  that 
the  latter  shall  not  employ,  either  at  all  or 
in  any  given  department  of  his  work,  any 
other  persons  than  union  members,  is  con- 
trary to  public  policy.  Curran  v.  Galen, 
152  N.  Y.  33,  37  L.R.A.  802,  57  Am.  St.  Rep. 
496,  46  N.  E.  297;  Berry  v.  Donovan,  188 
Mass.  353,  5  L.R.A.(N.S.)  899,  108  Am.  St. 
Rep.  499,  74  N.  E.  603,  3  Ann.  Cas.  738. 
We  have  no  occasion  to  assert  this  broad 
proposition,  and  may  well  confine  ourselves 
to  one  which  all  the  authorities  coming 
under  our  observation  are  in  full  accord  in 
supporting,  to  wit,  that,  where  the  agreement 
is  one  which  takes  in  an  entire  industry  of 
any  considerable  proportions  in  a  commun- 
ity, so  that  it  operates  generally  in  that 
munity  to  prevent  or  to  seriously  deter 
craftsmen  from  working  at  their  craft  or 
workingmen  obtaining  employment  under  fa- 
vorable coditions,  without  joining  a  union, 
it  is  contrary  to  public  policy.  Jacobs  v. 
Colion  183  N.  Y.  207,  211,  2  L.R.A. (N.S.) 
292,  111  Am.  St.  Rep.  730,  76  N.  E.  5,  5 
Ann.  Cas.  280:  Berry  v.  Donovan,  188  Mass. 
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353,  5  L.R.A.(N.S.)  899,  108  Am.  St.  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738;  A.  R. 
Barnes  &  Co.  v.  Berry  (C.  C.)  156  Fed.  72, 
77;  Delaware,  L.  &  W.  R.  Co.  v.  Switch- 
men's Union   (C.  C.)    158  Fed.  541,  546. 

The  reasons  for  this  conclusion  are  as  evi- 
dent as  they  are  convincing.  "There  is  no 
more  sacred  right  of  citizenship  than  the 
right  to  pursue  unmolested  a  lawful  employ- 
ment in  a  lawful  manner.  It  is  nothing 
more  nor  less  than  the  sacred  right  of  la- 
bor." Slaughter-House  Cases,  16  Wall.  36, 
106,  21  L.  ed.  394,  418.  "The  common  law 
has  long  recognized,  as  part  of  the  boasted 
liberty  of  citizens,  the  right  of  every  man  to 
freely  engage  in  such  lawful  business  or  oc- 
cupation as  he  himself  may  choose,  free  from 
hindrance  or  obstruction  by  his  fellowmen, 
saving  such  as  may  result  from  the  exercise 
of  equal  or  superior  rights  on  their  part." 
Brennan  v.  United  Hatters,  73  N.  J.  L.  742, 
9  L.RA.(N.S.)  254,  118  Am.  St.  Rep.  727, 
65  Atl.  165,  170,  9  Ann.  Cas.  698. 

It  needs  no  argument  to  demonstrate  that 
any  combination  between  employers  and  em- 
ployed, which  creates  a  condition  in  a  com- 
munity such  as  has  been  hereinbefore  de- 
scribed, is  a  serious  menace  to  the  crafts- 
man or  workingman  who,  in  the  exercise  of 
his  free  right  of  choice,  does  not  wish  to 
join  a  union.  It  is  calculated  to  place  upon 
his  freedom  of  choice  and  action  a  coercion 
which  leaves  him  no  longer  wholly  free.  Its 
tendency  is  to  expose  him  to  the  tyranny  of 
the  will  of  others,  and  to  bring  about  a 
monopoly  which  will  exclude  what  he  has  to 
dispose  of,  and  other  people  need,  from  the 
open  market,  or  perhaps  from  any  market. 

Berry  v.  Donovan,  188  Mass.  363,  369,  5 
L.R.A.(N.S.)  899,  108  Am.  St.  Rep.  499, 
74  N.  E.  603,  3  Ann.  Cas.  738;  Curran  v. 
Galen,  152  N.  Y.  33,  37,  37  L.R.A.  802,  67 
Am.  St.  Rep.  496,  46  N.  E.  297. 

Monopolies  of  things  of  common  use  and 
need,  whether  created  by  governmental  grant 
or  by  the  acts  of  private  persons  or  corpor- 
ations, are  odious,  and  their  existence  is 
contrary  to  public  policy.  They  were  con- 
demned by  the  common  law  of  England,  and, 
although  changing  in  their  more  common 
source,  have  remained  under  a  like  condem- 
nation in  that  country  and  this  to  this  day. 
They  are  especially  intolerable  where  they 
concern  the  basic  resource  of  individual  ex- 
istence, to  wit,  the  capacity  to  labor.  Case 
of  Monopolies,  11  Coke,  85;  Slaughter- 
House  Cases,  16  Wall.  36,  104,  21  L.  ed. 
394,  417;  Berry  v.  Donovan,  188  Mass.  363, 
350,  5  L.R.A.(N.S.)  899,  108  Am.  St.  Rep. 
499,  74  N.  E.  603,  3  Ann.  Cas.  738;  People  v. 
Sheldon,  139  N.  Y.  251,  265  23  L.R.A.  221, 
36  Am.   St.  Rep.    690,  34  N.  E.  786.     The 
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whole  theory  of  a  free  government  is  opposed 
to  them.  Norwich  Gaslight  Co.  v.  Norwich 
City  Gas  Co.  25  Conn.  38.  Their  beneficiar- 
ies may  enjoy  the  favors  they  ^bestow,  and 
feel  injured  when  deprived  of  them.  But 
the  interest  of  the  public  outweighs  that  of 
individuals,  and  the  public  at  large  can 
see  nothing  but  danger  in  the  monopoly  of 
anything  of  which  there  is  a  common  need, 
or  which  is  a  common  resource  of  life.  This 
is  an  old  and  familiar  doctrine  in  whose 
maintenance  none  have  as  deep  a  concern  as 
the  poor,  the  humble,  and  those  who  live  by 
the  labor  of  their  hands.  The  monopoly 
need  not  be  complete  to  come  under  the  ban 
of  the  law.  "It  is  sufficient  if  the  agree- 
ment tends  to  that  end,  and  to  deprive  the 
public  of  the  advantages  which  flow  from 
free  competition."  United  States  v.  E.  C. 
Knight  Co.  356  U.  S.  1,  16,  39  L.  ed.  326, 
330,  15  Sup.  Ct.  Rep.  249,  255. 

Let  us  turn  now  to  the  situation  before 
the  court  as  shown  by  conceded  facts.  Dan- 
bury,  a  city  with  a  population  of  23,000, 
was,  at  the  time  of  the  plaintiff's  loss  of  em- 
ployment, a  great  fur-felt  hat  manufacturing 
center.  The  industries  of  the  city  and  vi- 
cinity were  almost  entirely  confined  to  that 
one.  There  were  approximately  forty  shops 
devoted  to  it.  In  these  shops  a  very  large 
proportion  of  the  adult  population,  and 
about  one  fourth  of  the  males  of  all  ages, 
were  employed.  Nearly  all  of  these  em- 
ployees were  members  of  unions,  and  all  of 
the  shops,  save  two  were  operated  under  an 
agreement  with  the  national  organization  of 
the  unions  that  no  other  than  union  labor  be 
employed  in  them.  These  two  shops  pro- 
duced machine-made  soft  hats  only, — ^a  dis- 
tinct branch  of  the  business  and  a  different 
one,  as  the  plaintiff  claimed  to  have  shown, 
from  that  to  which  he  was  accustomed,  and 
in  which  he  could  work  to  the  best  advan- 
tage. The  employment  in  any  one  of  the 
closed  shops  of  a  person  not  a  member  of 
the  union  involved  the  withdrawal  of  the 
right  to  use  the  union  label  and  a  refusal 
to  work  by  all  other  persons  employed. 

It  would  be  difficult,  we  imagine,  to  find 
a  more  marked  instance  of  a  -large  com- 
munity given  over  to  a  single  industry  and 
dependent  upon  employment  in  that  indus- 
try. If  ever  there  was  a  situation  where 
the  individual,  if  for  any  reason  satisfac- 
tory to  himself,  however  mistaken  it  might 
be,  chose  not  to  join  a  union,  was  placed 
in  a  more  disadvantageous  position,  or 
brought  under  a  greater  pressure  to  sur- 
render his  freedom  of  choice,  it  certainly 
has  not  been  one  of  ordinary  occurrence.  It 
is  idle  to  contend,  and  defendants'  counsel 
does  not  venture  to  contend,  that,  under 
such  conditions,  a  workingman  lives  and 
acts  in  an  atmosphere  of  freedom ;  that  he 
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is  under  no  compulsion  or  coercion  from 
others  in  the  pursuit  of  his  lawful  vocation; 
and  that  there  is  preserved  to  him  the 
boasted  freedom  of  a  free  people  in  that 
most  important  of  all  departments  of  life, 
wherein  he  gains  the  means  to  support  or 
elevate  in  the  social  scale  himself  and  fam- 
ily. 

It  is  equally  apparent  that  not  only  the 
seeds,  but  the  fruit,  of  monopoly,  were 
present  in  striking  measure.  The  field  of 
labor  was  substantially  monopolized.  The 
door  of  opportunity  to  work  at  his  trade 
was  not  open  to  any  hatter  in  this  great 
hive  of  industry,  save  only  a  very  few,  ex- 
cept by  the  route  of  the  union.  To  the  plain- 
ti fit  and  other  skilled  hand  workmen  it  waa 
absolutely  shut,  unless  they  consented  to 
take  up  a  line  of  work  not  the  most  advan- 
tageous to  themselves,  and  to  which  they 
were  not  accustomed. 

In  the  presence  of  such  facte,  disclosed 
by  undisputed  evidence,  it  was  the  plain 
duty  of  the  court  to  have  complied  with  the 
plaintifi'^s  request  to  instruct  the  jury  that 
the  defendants'  sole  attempted  justification, 
based  as  it  was  upon  the  restrictive  agree- 
ment between  the  employers  of  Danbury  and 
vicinity  and  the  United  Hatters,  and  ac- 
tion to  secure  the  enforcement  of  its  pro- 
vision for  the  nonemployment  of  nonunion 
men,  was  not  a  justification  in  law,  since 
it  was  one  involving  the  use  of  means  for- 
bidden by  public  policy.  This  it  not  only 
did  not  do,  but  it  left  it  to  the  jury  to  de- 
termine as  a  question  of  fact,  whether  oi 
not  the  agreement  and  its  enforcement  were 
contrary  to  public   policy. 

But  that  is  not  all.  Havinjg  left  the  con- 
trolling question  in  the  case  to  the  jury, 
its  instructions  for  their  guidance  in  de- 
termining it  were  not  correct.  In  that  por- 
tion of  the  charge  where  the  agreement  and 
its  resulting  combination  were  discussed  in 
their  bearing  upon  the  lawfulness  of  the  at- 
tempted justification,  the  jury  were  told,  in 
substance,  that  the  condition  created  by 
them  was 'not  unlawful  or  opposed  to  public 
policy,  unless  either  the  controlling  purpose 
of  its  creation  was  that  of  excluding  non* 
union  men  from  "the  right  to  earn  a  live- 
lihood" or  the  actual  results  attending  it 
had  been  "to  unreasonably  restraia  the 
rights  of  hatters  who  were  not  members  of 
said  organization  from  obtaining  reason- 
able employment  and  from  earning  a  liveli- 
hood." This  statement  was  most  inaccurate 
and  harmful.  It  is  familiar  law  that  a 
combination  may  be  unlawful,  either  for  the 
reason  that  its  object  is  unlawful,  or  for 
the  reason  that  the  means  resorted  to  to 
accomplish  its  object  are  unlawful.  Pre- 
sumably the  court  was  here  recognizing  that 
principle,  and  undertaking  to  deal  with  the 
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two  alternatives — the  object  and  the  meaii> 
— as  the  two  possible  sources  of  unlawful- 
ness. 

Passing  by  what  was  said  in  respect  to 
the  object  or  purpose  of  the  agreement  and 
combination,  we  find  the  court  falling  into 
the  error  of  losing  sight  of  the  means  em- 
ployed in  the  actual  results  which  followed, 
or,  more  correctly  speaking  perhaps,  judg- 
ing the  character  of  the  means  by  the  re- 
sults actually  produced  by  them.  The  jury 
were  told  that  before  they  could  find  the 
operation  and  enforcement  of  the  agree- 
ment contrary  to  public  policy,  they  must 
take  into  consideration  "all  the  circum- 
stances of  trade  in  Danbury  and  vicinity, 
its  history,  and  the  resulting  conditions  as 
it  existed,  the  number  of  hatters  employed, 
and  the  number  out  of  employment  and  kept 
BO,  the  wages  paid,  and  many  other  facts 
suggested  in  the  answer." 

This  proposition  proceeds  upon  the  funda- 
mentally mistaken  theory  that  a  contract  or 
combination  is  to  be  judged,  as  to  its  con- 
formance with  public  policy,  by  the  results 
which  may  have  come  from  it.  The  law  does 
not  look  to  the  results  which  may  be  at- 
tributable to  its  actual  operation, .  to  dis- 
cover whether  or  not  a  contract  or  combin- 
ation is  contrary  to  public  policy.  It  ex- 
amines the  contract  or  combination  itself, 
to  learn  what  it  threatens,  what  its  evil  ten- 
dencies are,  and  what  possibilities  of  harm 
to  the  general  welfare  lie  within  it.  Cum- 
mings  V.  Union  Blue  Stone  Co.  164  N.  Y. 
401,  404,  62  L.R.A.  262,  79  Am.  St.  Rep. 
655,  58  N.  £.  525;  Harding  v.  American 
Glucose  Co.  182  111.  551,  619,  64  L.R.A.  738, 
74  Am.  St.  Rep.  189,  55  N.  E.  577;  Brown  v. 
First  Nat.  Bank,  337  Ind.  655,  669,  24  L.R.A. 
206,  37  N.  E.  158  J  Firemen's  Charitable 
Asso.  T.  BerghauB,  13  La.  Ann.  209,  210; 
San  Antonio  Gas  Co.  v.  State,  22  Tex.  Civ. 
App.  125,  54  S.  W.  289.  "The  question  of 
the  validity  of  the  contract  does  not  depend 
upon  the  circumstance  whether  it  can  be 
shown  that  the  public  has,  in  fact,  suffered 
any  detriment,  but  whether  the  contract  is, 
in  its  nature  such  as  might  have  been  in- 
jurious to  the  public.  It  matters  not  that 
any  particular  contract  is  free  from  any 
taint  of  actual  fraud,  oppression,  or  cor- 
ruption. The  law  looks  to  the  general  ten- 
dency of  such  contracts."  Greenhood,  Pub. 
PoL,  page  5. 

The  defendants  claim  support  for  their 
plea  of  justification  through  the  part  which 
the  union  label  played  in  the  situation.  We 
fail  to  discover  in  the  brief  of  counsel  any 
clear  statement  of  the  reasons  for  this  claim. 
The  nearest  tpproach  to  an  announcement  of 
his  position,  is  to  be  found  in  one  of  his  con- 
cluding paragraphs,  as  follows:  "Wc  be- 
lieve that  the  United  Hatters  of  North ' 
45  I,.R,A.(N.S.) 


[America,  as  the  owners  and  controllers  of 
the  union  label,  could  absorb  all  of  the  labor 
market  in  any  community,  so  that  persons 
who  were  not  members  of  the  organisation 
would  be  unable  to  obtain  work  at  hatting 
in  that  community,  as  long  as  the  label 
stands  for  what  it  does  in  the  shape  of 
skilled  labor,  improved  sanitary  conditions, 
and  long-term  contracts.  These  advantages 
to  society  at  large  would  outweigh  any  dis- 
advantages which  might  accrue  to  a  few 
people  desiring  to  obtain  work,  because  the 
rule  of  law  in  relation  to  a  closed  shop,  as 
enunciated  in  the  Curran  Case,  is  based 
upon  the  theory  that  the  excluded  workman 
is  equally  as  good  as  the  member  of  the  or- 
ganization, and  that  all  have  an  equal  right 
to  employment.  But  it  is  respectfully  sub- 
mitted that  this  rule  of  the  common  law, 
like  every  other  rule  of  the  common  law, 
is  based  upon  reason,  and  when  the  reason 
for  the  existence  of  the  rule  ceases,  the  rule 
itself  ceases." 

This  is  a  unique  and  astonishing  proposi- 
tion, both  for  what  it  says  and  what  it  im- 
plies, to  be  addressed  to  a  court  in  this 
country,  with  its  common-law  inheritance  as 
to  the  importance  of  safeguarding  individual 
rights,  and  its  dedication  to  freedom  of  ac- 
tion within  the  law  and  equal  rights  for 
every  member  of  society.  It  reads  strangely 
beside  the  emphatic  language  of  our 
courts,  repeatedly  uttered.  Under  the  appli- 
cation, of  its  controlling  rule,  monopolies 
might  become  transformed  into  blessings  to 
be  cherished,  oppression  into  an  agency  of 
the  public  weal,  and  the  tyranny  of  a  ma- 
jority into  a  benevolent  factor  in  social 
progress.  The  end  would  justify,  and  even 
sanctify,  the  means.  We  must  decline  to 
place  our  seal  of  approval  upon  any  such 
revolutionary  doctrine. 

The  United  Hatters  has  a  property  right 
in  its  label.  It  may  withhold  it  from  those 
who  do  not  comply  with  the  conditions  it 
attaches  to  its  use.  It  may  grant  its  use 
to  those  who  do  so  comply.  It  may  enjoy 
its  advantages  in  all  lawful  ways.  But  it 
can  no  more  employ  it  for  an  unlawful  pur- 
pose, or  as  an  unlawful  means,  than  it  or 
any  other  person  can  any  other  thing  which 
it  or  they  own,  or  any  other  agency  at  its 
or  their  command.  The  use  of  all  property 
or  privileges  is  confined  to  the  lawful,  and 
cannot  be  extended  to  the  unlawful. 

The  plaintiff,  upon  the  trial,  claimed  that 
all  possible  justification  for  the  acts  which 
brought  about  his  discharge  was  removed  by 
the  circumstances  attending  his  suspension 
bv  the  union.  He  asserts  that  he  was  un- 
lawfully  suspended,  and  that  therefore  his 
true  status  at  the  time  was  that  of  a  mem- 
ber. His  contention  was  that  the  suspen- 
sion was  unlawful,  for  the  reason   ( 1 )   that 
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it  was  without  notice  to  him  or  opportunity 
to  be  heard,  and  (2)  that  the  union  was  at 
the  time  owing  him,  as  strike  benefits,  a 
much  larger  sum  than  the  assessment  de- 
manded of  him.  The  facts  were  substantial- 
ly undisputed.  The  court  instructed  the 
jury  flatly  against  the  plaintiff's  contention 
upon  both  phases  of  it.  These  instructions 
are  assigned  as  erroneous.  In  view  of  our 
conclusion  reached  upon  the  larger  question 
already  discussed,  we  have  no  occasion  to 
consider  these  assignments. 

There  is  error,  and  a  new  trial  is  ordered. 

Petition  for  rehearing  denied. 


BfASSACHUSETTS    SUPREMB    JIJDI- 
CIAIi  COURT. 

CHARLES  C.  READ  et  al.,  Exrs.,  etc.,  of 
Sarah  Elizabeth  Read,  Deceased, 

V. 

WILLARD    HOSPITAL    et   al. 
r215  Mass.  132,  102  N.  E.  95.) 

Charity  —  rejection  of  bequest  —  effect. 

1.  A  fund  bequeathed  to  a  private  insti- 
tution for  charitable  work  does  not  vest  if 
it  is  declined  by  the  trustee,  and  title  to 
it  will  not  be  affected  by  a  decree  adjudicat- 
ing the  right  to  its  assets. 

Same   —  cy   pres   —   vestins?   In   other 
trustee. 

2.  If  a  bequest  to  a  private  charitable 
corporation  for  the  treatment  of  dipso- 
mania is  rejected  by  the  legatee,  the  court 
will  not  permit  it  to  lapse,  but  will,  if 
possible,  deliver  the  fund  to  another  similar 
institution  carrying  on  such  work. 

(May  24,  1913.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  con- 
sideration of  the  full  court  of  a  petition 
for  instructions  as  to  the  payment  of  a 
fund  bequeathed  by  Sarah  Elizabeth  Read, 
deceased,  to  a  private  institution  for  char- 
itable work.    Decree  ordered. 

Testatrix  made  a  bequest  of  $5,000  to 
the  Willard  Hospital  for  dipsomaniacs. 
Respondent  Washingtonian  Home,  wliich 
was  incorporated  by  legislative  act,  pro- 
vided a  retreat  for  inebriates  and  persons 
suffering  from  narcomania  and  dipsomania 
and  means  of  reforming  them.     There  was 

Note.  —  Generally,  as  to  the  enforcement 
of  general  bequest  for  charity  or  religion, 
see  notes  to  Hadley  v.  Forsce,  14  L.R.A. 
(N.R.)  40.  and  Buchanan  v.  Kennard,  37 
L.R.A.(N.S.)  993.  And,  specifically,  as  to 
the  effect  of  failure  of  trustee,  see  pages  109 
et  seq.  of  the  earlier  note,  and  page  1011 
of  the  later  note. 
45  UR,A.(N.S,) 


no  other  charitable  corporation  in  the  state 
doing  this  work.  The  Willard  Hospital 
sold  its  hospital  and  surrendered  its  cer- 
tificate of  incorporation,  and  on  February 
10,  1913,  was  dissolved. 

Mr.  C.  C.  Read  for  the  executors. 

Mr.  James  E.  Young,  for  the  Washing- 
tonian Home: 

An  implication  to  create  a  public  charity 
may  arise  from  the  character  of  the  body 
to  which  the  gift  is  made,  or  from  pub- 
licly avowed  purposes  of  its  organization 
and  action. 

Hubbard  v.  Worcester  Art  Museum,  194 
Mass.  290,  9  L.RA.(N.S.)  689,  80  N.  E.  490, 
10  Ann.  Cas.  1025;  Winslow  v.  Cummings, 
3  Cush.  358;  Bliss  v.  American  Bible  Soc. 
2  Allen,  334;  Washburn  v.  Sewall,  9  Met. 
280;  Grimke  v.  Atty.  Gen.  206  Mass.  49, 
91  N.  E.  899;  Richardson  v.  Essex  Institute, 
208  Mass.  311,  94  N.  E.  262,  21  Ann.  Cas. 
1158;  Minot  v.  Baker,  147  Mass.  348,  9 
Am.  St.  Rep.  713,  17  N.  E.  839;  Atty.  Gen. 
V.  Briggs,  164  Mass.  5G1,  42  N.  E.  118; 
Weeks  v.  Hob-son,  150  Mass.  377,  6  LJR^. 
147,  23  N.  E.  215. 

The  term  "inebriate"  under  the  agreed 
statement  of  facts  includes  those  suffering 
from  dipsomania  and  narcomania. 

Ely  V.  Atty.  Gen.  202  Mass.  545,  89  N.  E. 
166;  Richardson  v.  Mullery,  200  Mass.  247, 
86  N.  E.  319;  Richards  v.  Church  Home, 
213  Mass.  502,  100  N.  E.  631. 

Mr.  F.  W.  Fosdlck  for  the  Francis  E. 
Willard  Settlement. 

Messrs.  T^lieelw  right  &  Codman, 
Charles  S.  Rackemann,  and  Ralph  W. 
Dunbar,  for  respondents  Codman  et  al.: 

There  is  no  indication  of  anv  wish  on  the 
part  of  the  testatrix  to  create  a  fund  for 
the  benefit  of  charity  in  general,  or  gen- 
erally for  any  particular  charitable  work. 

Jackson  v.  Phillips.  14  Allen,  539;  Grimke 
V.  Atty.  Gen.  206  Mass.  49,  91  N.  E.  899. 

If  a  charitable  purpose  is  limited  to  a 
particular  institution,  and  the  institution 
ceases  to  exist  before  the  gift  has  taken 
ofTcct,  and  possibly  in  some  cases  after  it 
has  taken  effect,  the  doctrine  of  oy  pris 
does  not  apply. 

TeoJe  V.  Bishop  of  Derry,  168  Mass.  341, 
38  L.R.A.  629,  60  Am.  St^  Rep.  401,  47  N. 
E.  422;  Stratton  v.  Physio-Medical  College, 
149  Mass.  505,  6  L.R.A.  33,  14  Am.  St. 
Rpp.  442,  21  N.  E.  874;  Bullard  v.  Shirley, 
153  Mass.  559,  12  L.R.A.  110,  27  N.  E.  760; 
rjill  V.  Atty.  Gen.  197  Mass.  232,  83  N.  E. 
076;  Bowden  v.  Brown,  200  Mass.  269,  128 
Am.  St.  Rop.  419,  80  N.  E.  351;  Broadbent 
V.  Barrow.  L.  R.  29  Ch.  Div.  560,  54  L.  J. 
r'h.  N.  S.  752,  52  L.  T.  N.  S.  849,  33  Week. 
Rpp.   821. 

Wlierever,  also,  it  is  evident  that  the 
mode  of  application  of  a  fund  was  In  the 
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mind  of  the  donor  an  essential  feature  of 
the  gift,  the  same  rule  applies. 

Atty.  Gen.  v.  Boultbee,  2  Ves.  Jr.  3S0,  2 
Revised  Rep.  265;  Biscoe  v.  Jackson,  L.  R. 
35  Ch.  Div.  460,  56  L.  J.  Ch.  N.  S.  540,  56 
L.  T.  N.  S.  753,  35  Week.  Rep.  554. 

The  management  of  the  Willard  Hospital 
for  dipsomaniacs  was  of  a  special  character, 
and  recognized  by  the  testatrix  as  such; 
consequently,  it  would  be  contrary  to  the 
intention  of  the  testatrix  to  give  this  legacy 
to  any  one  of  the  present  claimants. 

Fisk  V.  Atty.  Gen.  L.  R.  4  Eq.  521,  15 
Week.  Rep.  1200;  Tudor,  Charitable  Trusts, 
3d  ed.  pp.  40,  41;  Broadbent  ▼.  Barrow,  L. 
R.  29  Ch.  Div.  560,  54  L.  J.  Ch.  N.  S.  752, 
52  L.  T.  N.  S.  849,  33  Week.  Rep.  821; 
Clark  V.  Taylor,  1  Drew.  644;  Russell  v. 
Kellett,  3  Smale  A  G.  264,  2  Jur.  N.  S. 
132;  Langford  v.  Gowland,  3  Giflf.  617,  9 
Jur.  N.  S.  12,  10  Week.  Rep.  482;  Re  Rymer, 
[1895]  1  Ch.  19,  64  L.  J.  Ch.  N.  S.  86,  71 
L.  T.  N.  S.  590,  43  Week.  Rep.  87. 

Messrs.  J.  M.  Swift,  Attorney  General, 
and    W.    A.    Powers,    Assistant    Attorney  J 
General  for  the  trustees  of  the  Foxborough 
State  Hospital. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

The  Willard  Hospital  never  accepted  this 
legacy,  and  now  waives  its  claim  thereto. 
Accordingly,  the  legacy  did  not  vest  in  it. 
and  never  became  its  property.  Ward  v. 
Ward,  15  Pick.  511,  525;  Burr  v.  Boston, 
208  Mass.  537,  538,  34  L.R.A.(N.S.)  143,  95 
N.  E.  208.  So  the  disposition  thereof  could 
not  have  been  determined  in  the  former  suit 
of  the  Willard  Hospital,  in  which  only  the 
assets  of  the  plaintiff  in  that  suit  were 
brought  in  question.  According  to  the 
agreement  in  that  suit,  the  present  ques- 
tion properly  was  left  to  be  passed  upon 
in  this  proceeding. 

But  the  legacy  did  not  lapse.  It  was 
given  to  a  charitable  corporation,  which 
could  apply  it  only  for  the  specific  charit- 
able purpose  for  which  the  corporation  had 
been  organized,  the  hospital  treatment  of 
dipsomania  and  narcomania.  It  was  given, 
and  if  accepted  would  have  been  taken,  in 
trust  for  that  purpose,  just  as  if  it  had 
been  so  recited  in  the  will.  Hubbard  v. 
Worcester  Art  Museum,  194  Mass.  280,  290, 
9  L.RA.(N.S.)  689,  80  N.  E.  490,  10  Ann. 
Cas.  1025.  It  was  a  valid  charitable  gift; 
and  the  only  difficulty  is  that  the  trustee 
to  which  it  was  given,  though  in  existence 
at  the  death  of  the  testatrix,  did  not  ac- 
cept the  trust,  and  has  since  ceased  to 
exist.  All  that  is  necessary  is  to  appoint 
a  new  trustee,  as  in  Richards  v.  Church 
Home,  213  Mass.  502.  100  N.  E.  631. 

If  the  cy  pr^8  doctrine  were  to  be  applied, 
45  L.R.A.{N.B.) 


it  might  be  necessary  to  remit  the  case  to 
a  single  justice  or  to  a  master  to  frame  a 
scheme.  But  that  it  not  so.  All  the  facts 
have  been  agreed;  and  the  case  comes  be- 
fore us  upon  a  reservation  by  the  terms  of 
which  a  proper  decree  is  to  be  entered.  The 
fund  is  small,  and  further  expense  ought 
to  be  avoided.  The  whole  matter  should 
be  now  determined,  as  was  done  in  the  case 
last  cited. 

The  purpose  for  which  the  Washington- 
ian  Home  was  established  and  is  carried  on, 
though  described  in  different  words,  is  sub- 
stantially the  same  as  was  that  of  the  Wil- 
lard Hospital.  Apparently,  it  is  the  only 
private  institution  of  which  that  can  be 
said.  The  testatrix  preferred  a  private 
institution  to  be  the  almoner  of  her  bounty; 
and  as  there  is  no  reason  to  the  contrary, 
we  respect  her  preference.  We  see  no  suf- 
ficient reason  for  not  following  the  usual 
rule  as  to  costs  and  allowances. 

A  decree  is  to  be  entered  instructing 
the  petitioner  to  pay  the  fund  to  the  Wash- 
ingtonian  Home,  to  be  held  by  it  in  trust 
for  the  hospital  treatment  of  dipsomania 
and  narcomania. 

So  ordered. 


ALABAMA   SUPREMS   COURT. 

BOARD    OF    COMMISSIONERS    OF    MO- 
BILE et  al.,  Appts., 

V. 

WADE  H.  ORR. 

(—  Ala.  —,61  So.  920.) 

Health  —  regulation  of  stables  —  clas- 
sifleation. 

1.  Requiring  persons  keeping  more  than 
one  animal  in  a  stable  to  connect  the  stable 
with  the  city's  water  and  sewer  system 
and  take  certain  precautions  as  to  cleans- 
ing the  premises  which  are  not  required  of 

Note, '^  Sanitary  reg^ilations  as  to  sta^ 

hies. 

As  to  stable  as  a  nuisance,  see  notes  to 
Oehler  v.  Levy,  17  L.R.A.(N.S.)  1025. 

Outside  of  a  number  of  cases  dealing 
with  the  right  to  restrict  the  erection  or 
maintenance  of  stables  within  prescribed 
limits,  or  to  require  licenses  in  order  to 
maintain  stables,  especially  those  used  for 
livery  business,  there  seems  to  be  little 
judicial  discussion  on  the  question  of  the 
regulation  of  stables.  Cases  dealing  with 
the  question  of  licenses  have  frequently 
decided  only  the  constitutionality  of  a  re- 
quirement of  a  license  fee  as  a  tax,  and 
such  cases  are  therefore  excluded,  as  are 
also  cases  in  peneral  restricting  the  location 
of  stables  within  certain  limits* 
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persons  keeping  only  one  animal  is  an  un- 
reasonable classification. 

Municipal  corporation  — •  connection  of 
stables  with  sewers  —  power. 

2.  A  municipal  ordinance  is  unreasonable 
cuid  void  so  far  as  it  requires  stables  in 
which  more  than  one  animal  is  kept  to  be 
connected  with  the  city's  water  and  sewer 
system,  regardless  of  the  distance  which 
they  may  be  located  from  the  sewer  or 
water  main. 

Injunction   —   against   enforcement  of 
ordinance. 

3.  Injunction  will  lie  against  the  en- 
forcement of  a  void  municipal  ordinance 
requiring  the  paving  of  stables  and  con- 
necting them  with  the  city  sewer  and  water 
main,  where  the  enforcement  would  cause 
large  expenditures  of  money  and  interrup- 
tion of  business,  or  result  in  repeated  pros- 
ecutions of  offenders  from  which  they  can- 
not protect  themselves. 

(April  10,  1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Mobile  County 
in  plaintiff's  favor  in  a  suit  to  enjoin  the 


enforcement  of  an  ordinance  requiring  the 
paving  of  stables  and  their  connection  with 
the  municipal  water  and  sewer  systems. 
Affirmed. 

Plaintiff  alleged  that  the  ordinance  was 
unconstitutional  and  unreasonable  for  dis- 
crimination and  undue  expense  which  it 
would  impose  upon  persons  subject  to  its 
provisions,  claiming  that  to '  comply  with 
its  provisions  plaintiff  would  have  to  spend 
several  hundred  dollars  and  secure  quar- 
ters for  his  stock  while  improvements  were 
in  progress. 

The  ordinance  is  as  follows: 

"Be  it  ordained  by  the  board  of  comimis- 
sioners  of  the  city  of  Mobile: 

"Sec.  1.  That  every  stable,  shed,  or  lot, 
where  two  or  more  horses,  mules,  or  cows 
are  kept,  in  the  city  of  Mobile,  shall  be 
thoroughly  cleaned  at  least  once  each  day; 
and  when  such  animal  or  animals  kept  in 
a  stable,  shed,  or  other  building,  such  build- 
ing shall  have  sufficient  lijrht  to  make  clean- 
ing practicable,  and  sufficient  ventilation 
to  keep  the  air  of  such  building  at  all  times 
pure;  and  no  person  or  corporation  shall 
maintain    or    use    anv    stable    for    two    or 


In  8tate,  Morford,  Prosecutor,  v.  Board 
of  Health,  61  N.  J.  L.  386,  39  Atl.  706, 
it  was  held  that  the  board  of  health  of  a 
borough  under  a  general  authority  granting 
power  to  regulate  the  drainage  of  stables, 
but  recognizing  the  right  of  an  owner  to 
submit  to  the  board  for  approval  plans  for 
drainage,  had  no  power  to  prescribe  in 
detail  the  specification  to  which  stable 
floors  should  conform,  and  that  while  the 
owner  of  a  stable  assumed  the  risk  of  creat- 
ing a  nuisance  for  which  he  could  be  pun- 
ished by  departing  from  the  ordinance,  he 
could  not  be  convicted  for  violation  there- 
of. (Generally  as  to  the  power  of  health 
authorities  to  require  alteration  of  private 
property  in  a  particular  manner  to  abate 
conditions   endangering   public    health,    see 

note  to  Durgin  v.  Minot,  24  L.R.A.  (N.S.) 
241.) 

Since  determination  of  such  questions 
as  whether  a  dairy  bam  is  well  ventilated 
and  lighted,  has  a  dry  and  well-drained 
floor,  is  free  from  dust  and  filth  and  con- 
taminating odors,  requires  the  exercise  of 
judgment  and  discretion,  it  cannot  be  dele- 
gated by  the  board  of  health  of  a  city  to 
a  dairy  inspector  or  other  agent  of  such 
board.  Hudson  v.  Flemming,  139  App.  Div. 
327,  123  N.  Y.  Supp.  1065. 

In  People  v.  Bennett.  83  Mich.  467,  47 
N.  W.  250,  it  was  held  that  an  ordinance 
providing  that  the  keeper  of  any  livery  or 
other  stable  shall  not  permit,  during  cer- 
tain periods  of  the  year,  more  than  two 
cartloads  of  manure  to  accumulate  in  or 
noar  the  same  at  any  one  time,  did  not  au- 
thorize the  keeper  of  a  livery  stable  to 
deposit  manure  in  an  alley  in  violation  of 
another  ordinance  prohibiting  the  deposit- 
ing of  refuse  matter  in  alleys. 
45  L.R.A.(N.S.T 


It  has  been  held  that  a  delegation  of  au- 
thority to  make  regulations  for  "ventila- 
tion" of  dairies  and  cow  sheds  includes  the 
power  to  prescribe  the  minimum  number  of 
feet  of  free  air  space  which  shall  be  allowed 
to  each  animal.  Maker  v.  Williams  [38981 
1  Q.  B.  23,  77  L.  T.  N.  S.  495,  62  J.  P.  21,  66 
L.  J.  Q.  B.  N.  S.  880,  14  Times  L.  R.  12, 
46  Week.  Rep.  64. 

While  not  expressly  referred  to  as  a 
sanitary  regulation,  an  ordinance  which 
prohibited  the  stabling  of  more  than  two 
horses  without  the  council's  permission  was 
held  in  State  v.  Kuntz,  47  La.  Ann.  106, 
16  So.  051,  to  be  void  as  in  conflict  with  the 
14th   Amendment   of   the   Constitution. 

Other  cases  bearing  close  relation  to  the 
questions  discussed  in  Mobile  .v.  Orb  are 
State  v.  Mahner,  43  I^.  Ann.  497,  9  So. 
480,  and  State  v.  Dulaney,  43  La.  Ann. 
500,  9  So.  481,  holding  that  an  ordinance 
which  prohibited  the  keeping  of  more  than 
two  cows  within  certain  limits  without 
a  permit  from  the  city  council  was  void 
because  not  general  in  its  operation  among 
the  class  regulated,  and  because  it  con- 
ferred upon  the  council  arbitrary  discre- 
tion in  the  granting  of  the  permit. 

But  in  Re  Linehan,  72  Cal.  114,  13  Pac. 
170,  an  order  was  held  valid  which  prohib- 
ited the  keeping  of  more  than  two  cows 
within  the  limits  of  the  city. 

In  Newton  v.  Joyce,  166  Mass.  83,  55 
Am.  St.  Rep.  385,  44  N.  E.  116,  a  statute 
was  held  constitutional  which  prohibited 
the  erection  or  use  of  a  building  in  the 
city  for  a  stable  for  more  than  four  horses. 
unh^RR  a  license  was  first  obtained  from  the 
board  of  health,  although  no  provision  for 
compensation  was  made  or  right  of  appeal 
^iven.  R.  £.  H. 
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more  such  animals  in  violation  of  this  ordi- 
nance. 

**Sec.  2.  That  every  stable,  shed,  or  other 
building,  where  two  or  more  horses,  mules, 
or  cows  are  kept,  shall  have  either  within, 
or  immediately  adjoining,  a  water-tight, 
covered  room,  or  box  or  bin  or  barrel,  for 
receiving  and  holding  manure  and  litter  ac- 
cumulating between  the  times  of  removal 
from  the  premises.  The  fitness  of  such 
room,  box,  bin,  or  barrel  shall  be  passed 
upon  by  the  city  health  officer. 

**Sec.  3.  Be  it  further  ordained  that  all 
stall  floors  in  stables  shall  drain  into  gutters, 
the  said  gutters   to   be  connected  through 


violation  of  this  ordinance  by  any  person, 
firm,  association,  or  corporation  shall  be 
punished  by  the  recorder  by  a  fine  of  not 
less  than  $10  or  more  than  $100  for  the 
first  offense,  and  not  less  than  $5  per  day 
for  each  succeeding  day  that  the  ofTensc 
continues  after  notice  has  been  given  by 
the  city  health  officer. 

"Sec.  8.  Be  it  further  ordained  that  this 
ordinance  shall  be  in  force  and  efi'ect  from 
and  after  the  date  of  its  adoption:  Pro- 
vided, however,  that  compliance  with  §§  6 
and  4  may  be  delayed  until  the  first  day 
of  November,  1912;  and  thereafter,  the 
entire   ordinance,   without   exception,    shall 


catch    basins    with    the   sanitary   sewerage    be  in  full  force  and  effect." 


system  of  the  city,  in  accordance  with  § 
671  of  the  Code  of  Ordinances  of  the  city 
of  Mobile  of  1907. 

"Sec.  4.  That  the  floors  of  all  stables 
must  be  constructed  of  concrete  at  least  4 
inches  thick,  with  a  smoothly  troweled 
wearing  surface  at  least  f  of  an  inch  thick, 
composed  of  Portland  cement,  and  in  the 
proportion  of  one  part  to  one  and  one-half 
parts  of  sand:  Provided,  that  in  lieu  of 
a  cement  wearing  surface,  vitrified  paving 
brick  with  grouted  cement  joints,  or  other 
Bubstantial  mineral  pavement,  impervious 
to  water,  and  not  less  than  4  inches  thick, 
may  be  substituted.  The  floor  of  stalls  or 
portions  of  the  floor  on  which  animals  stand 
may  be  of  concrete,  brick,  or  other  substan- 
tial mineral  pavement  as  specified  above, 
or  may  be  constructed  of  creosote  wood 
blocks  laid  on  a  concrete  foundation,  or  of 
planking  laid  on  such  foundation:  Pro- 
vided, further,  that  the  floors  which  are 
affected  by  the  provisions  of  this  section 
are  the  floors  of  the  stalls  and  of  a  space 
not  less  than  3  feet  outside  of  the  stalls, 
where  stalls  are  used,  and  the  floors  of  the 
pens  where  stock  is  penned  and  held  or 
fed;  and  this  section  shall  not  apply  to  any 
portion  of  a  stable  which  is  not  used  for 
stabling,  standing,  ditching,  picketing,  or 
penning  stock,  but  only  used  for  a  passage 
or  runway. 

**Sec.  5.  That  a  J  inch  hose-bib,  equipped 
with  hose,  shall  be  placed  so  that  the  drain- 
age system  may  be  readily  flushed;  and 
that  all  stable  floors  must  be  thoroughly 
cleaned  and  flushed  as  often  as  necessary, 
and  at  least  twice  each  week. 

"Sec.  6.  Be  it  further  ordained  that  every 
person,  firm,  association,  or  corporation, 
upon  whose  or  its  premises,  within  the  city 
of  Mobile,  is  kept  one  or  more  horses, 
mules,  or  cows,  shall  register  at  the  office 
of  the  board  of  health  the  name  of  the 
owner,  the  location  where  such  animal  or 
animals  are  kept,  and  the  number  of  the 
animals  at  any  given  location. 

"Sec.  7.  Be  it  further  ordained,  that  any 
46  L.R.A.(N.8.)  37 


Section  4,  as  above  quoted,  is-  an  amend- 
ment of  §  4  as  formerly  adopted,  and  the 
ordinance  was  further  amended  by  the  fol- 
lowing: 

"Sec.  7.  Be  it  further  ordained,  that  this 
ordinance  and  the  amendment  of  §  4  this 
day  adopted  shall  be  in  force  and  effect 
from  and  after  January  1,  1913." 

Mr.   B.   Boykln   Boone  for   appellants. 

Messrs.  Gregory  Ij.  Smith  and  H.  T. 
Smith,  for  appellee: 

A  municipal  corporation  cannot  be  per- 
mitted to  destroy  the  property  rights  of 
its  citizens  merely  by  prescribing  a  penalty 
for  the  violation  of  an  ordinance  which 
forbids  the  lawful  use  and  enjoyment  of 
their  property. 

Mobile  V.  Louisville  &  N.  R.  Co.  84  Ala. 
116,  6  Am.  St.  Rep.  342,  4  So.  106;  Cuba 
V.  Mississippi  Cotton  Oil  Co.  160  Ala.  269, 
10  L.RJl.(N.S.)  310,  43  So.  706;  Old  Domin- 
ion Teleg.  Co.  v.  Powers,  140  Ala.  220,  37 
So.  196,  1  Ann.  Cas.  119. 

This  ordinance  is  unconstitutional,  be- 
cause it  discriminates  between  the  owners 
of  one  animal  and  the  owners  of  two  or 
more  animals. 

Crowley  v.  West,  52  La.  Ann.  526,  47 
L.RA.  652,  78  Am.  St.  Rep.  355,  27  So.  63; 
Cuba  V.  Mississippi  Cotton  Oil  Co.  160  Ala. 
269,  10  L.R.A.(N.S.)  310,  43  So.  706;  Slocum 
V.  Bear  Valley  Irrig.  Co.  122  Cal.  556,  68 
Am.  St.  Rep.  68,  56  Pac.  403;  Denver  v. 
Bach,  26  Colo.  630,  46  L.R.A.  848,  68  Pac. 
1089;  Pierce  v.  Dillingham,  203  111.  148, 
62  L.R.A.  888,  67  N.  E.  846;  State  v.  Gard- 
ner, 68  Ohio  St.  599,  41  L.R.A.  689,  66  Am. 
St.  Rep.  786,  61  N.  E.  136. 

The  ordinance  is  void  because  it  is  un- 
reasonable. 

State,  Morford,  Prosecutor,  v.  Board  of 
Health,  61  N.  J.  L.  386,  39  Atl.  706;  Lane- 
Moore  Lumber  Co.  v.  Storm  Lake,  161  Iowa. 
130,  130  N.  W.  924;  State  v.  Santee,  111 
Iowa,  1,  63  L.RJI.  763,  82  Am.  St.  Rep. 
222,  82  N.  W.  446;  Chicago  v.  Gunning  Sys- 
tem, 214  HI.  628,  70  L.Rj1.  230,  73  N.  E. 
1036,  2  Ann.  Cas.  892. 
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ALABAMA  8UPREM£  COURT. 


Apb., 


Sayre,  J.,  delivered  the  opinion  of  the 
court : 

The  statutes  of  the  state,  with  which  the 
quasi  legislative  acts  of  inferior  municipal 
bodies  must  be  classed  so  far  as  concerns 
the  constitutional  requirement  of  equal 
laws,  are  not  to  be  put  aside  by  judicial 
decree,  except  upon  satisfactory  assurance 
that  they  do  offend  against  the  principle 
of  equality.  Classification,  or  discrimina- 
tion between  classes,  is  allowed  if  founded 
upon  distinctions  reasonable  in  principle 
and  having  just  relation  to  the  object  sought 
to  be  accomplished.  The  courts  concede 
a  wide  discretion  to  the  legislative  author- 
ity in  respect  of  the  grounds  of  classifica- 
tion, and  must  be  reluctant  to  disturb,  even 
a  municipal  ordinance  enacted  in  pursuance 
of  a  comprehensive  grant  of  power,  and 
designed  presumably  to  promote  the  pub- 
lic health  and  comfort,  but  the  power  to 
condemn  is  more  freely  exercised  in  such 
cases,  for,  as  to  municipal  ordinances,  it 
was  an  ancient  jurisdiction  of  judicial  tri- 
bunals to  pronounce  upon  their  reasonable- 
ness and  consequent  validity.  It  was  always 
the  doctrine  of  the  courts  that  every  ordi- 
nance or  by-law  must  be  reasonable,  and 
not  inconsistent  with  the  general  principles 
of  the  law  of  the  land,  particularly  those 
having  relation  to  the  liberty  of  the  citizen 
and  the  rights  of  private  property.  Yick 
Wo  V.  Hopkins,  118  U.  S.  371,  30  L.  ed. 
226,  6  Sup.  Ct.  Rep.  1064. 

The  ordinance  in  question  is  challenged 
as  being  unreasonable  and  violative  of  that 
equal  protection  of  the  law  which  is  puar- 
anteed  by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  While,  on 
our  common  knowledge  of  the  considera- 
tions of  fact  involved  and  such  information 
as  we  gather  from  the  sworn  bill  and  the 
other  lUSidavit  upon  which  the  chancellor 
acted  in  granting  the  preliminary  injunc- 
tion, we  would  not  feel  justified  in  declaring 
unreasonable  and  oppressive  that  part  of 
the  ordinance  which  regulates  the  materials 
with  which  stalls  and  pens  must  be  fioored 
and  the  manner  of  laying  the  floors,  as  involv- 
ing too  great  expense  and  as  unnecessarily 
injurious  to  animals  compelled  to  stand  and 
sleep  upon  them,  though  possibly  that  may 
appear  to  be  proper  on  full  proof,  yet  on 
consideration  of  the  face  of  the  ordinance 
and  those  undisputed  consequences  which 
will  follow  its  enforcement  throughout  the 
territory  to  which  it  is  applicable,  in  con- 
nection with  the  aforementioned  principles 
of  law,  we  feel  constrained  to  the  opinion 
that  wherein  it  requires  stalls  and  stables 
to  be  connected  with  the  water  mains  and 
sanitary  sewers  of  the  city  the  ordinance 
will  work  unconscionable  hardship  to.many 
45  L.R.A.(N.S.) 


who  fall  within  its  terms,  and  that  wherein 
it  undertakes  to  divide  the  owners  and 
keepers  of  animals  into  two  classes  it  pro- 
ceeds upon  no  sound  basis  and  is  unrea- 
sonably discriminatory  and  invalid. 

The  manifest  purpose  of   the  ordinance 
is  to  provide  for  the  sanitation  of  the  city 
and  the  comfort  of  its  inhabitants.     The 
effort  is  to  exert  the  police  power  by  which 
the  owner  of  pi'operty  may  be  limited  in  the 
exercise  of  his  ownership;   and,  if  thereby 
he  is  damaged  to  some  extent,  he  is  never- 
theless  in  contemplation   of   law   compen- 
sated and  made  whole  by  sharing  in  the 
advantages  which  flow  from  regulations  de- 
manded by  the  common  good.    The  keeping 
and  housing  of  animals  is  peculiarly  a  bus- 
iness which  may  or  may  not  be  offensive 
and  hurtful,  according  as  it  is  carried  on. 
2  Cooley,  Torts,  1251.    Because  of  its  ten- 
dencies it  has  long  been  recognized  as  the 
proper  subject  of  police  regulation,  and  we 
are  not  disposed  to  any  narrow  interpreta- 
tion of  the  power  which  may  be  exercised 
for  the  public  health  and  comfort.    A  rea- 
sonable line  of  distinction  may  be  drawn 
between  the  case  of  keepers  of  single  ani- 
mals and  that  of  keepers  of  many,  as,  for 
example,  public  livery  stables  and  dairies. 
The   presence   of   aggregations    of   animals 
in  crowded  quarters,  be  they  never  no  scrup- 
ulously housed  and  kept,  may  be  cause  of 
annoyance  and  offense  to  the  neighborhood, 
and  may   therefore,  with  good  reason,  be 
prohibited  within  areas  in  which  the  keep- 
ing of   single  animals  is  aUowed.     But   if 
the  municipality  chooses  to  tolerate  those 
inevitable  disadvantages   which  attend  the 
collection  of  animals   in  groups,  it  occurs 
to  us  that  there  are  no  sufficient  reasons 
why    similar    feasible    sanitary    conditions 
should  not  be  required  in  the  case  of  keepers 
of  single  animals  as  well  as  in  that  of  the 
keepers    of    two    or    more.      If    the   public 
health  and  comfort  require  that  where  two 
or   more   animals    are   kept   together   they 
shall  stand  upon  concrete  floors,  their  drop- 
pings kept  in  water-tight  receptacles,  their 
stalls  or  pens  connected  with  water  mains, 
drained  into  sanitary  sewers,  and  thorough- 
ly cleaned  at  least  once  each  day,  all   to 
the  good  end,  no  doubt,  of  preventing  the 
diffusion  of  odors  and  the  breeding  of  the 
pestilent  fly,  it  would  seem  that  an  impar- 
tial imposition  of  the  burdens  of  police  reg- 
ulation ought  to  exact  similar  precautions 
of  the  keepers  of  single  animals  far  more 
numerous  in  the  aggregate. 

Again,  the  affidavits  show  that  there  are 
wide,  though  thinly  populated,  areas  of  the 
outlying  territory  within  3  miles  of  the 
corporate  limits,  known  as  the  police  juris- 
diction of  the  city  of  Mobile,  over  which  its 
police  and  sanitary  regulations,  prescribing 
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fines  and  penalties  for  violations  thereof, 
have  force  and  effect  (Code,  §  1230),  and 
similar  areas  within  tie  city  proper,  far 
removed  from  either  the  water  mains  or 
the  sanitary  sewers  of  the  city,  so  that, 
practically  speaking,  persons  keeping  ani- 
mals within  these  areas  will  be  imable  to 
comply  with  the  requirements  of  the  ordi- 
nance. The  ordinance,  however,  without 
qualification  or  limitation,  is  applicable  to 
the  keepers  of  two  or  more  animals  within 
this  territory.  Ordinances  are  to  be  con- 
strued benevolently,  it  has  been  said,  and 
the  terms  of  ordinances  and  statutes  alike 
are  subject  to  certain  practical  limitations. 
Such  is  the  case  with  most  laws  couched  in 
comprehensive  terms.  We  would  find  no 
difficulty,  therefore,  in  holding  that  a  prac- 
tical exception  must  be  grafted  on  the  ordi- 
nance in  favor  of  the  keepers  of  stables 
far  removed,  say,  a  mile,  from  any  sanitary 
■ewer  of  the  city.  But  cases  might  arise 
under  the  ordinance  in  question  in  which 
it  might  be  a  matter  of  great  dif&culty 
to  determine  whether  a  stable  should  in 
reason  be  required  to  have  connection  with 
a  sewer,  and  that  possibility  tends  strongly 
to  shake  the  authority  of  the  ordinance. 
Where  exceptions  are  to  be  determined, 
not  upon  consideration  of  the  nature  of 
the  thing  required,  but  upon  conditions 
which  furnish  just  ground  of  classification, 
the  legislative  will  of  the  municipality 
ought  to  find  expression  in  the  definite  and 
discriminating  language  of  the  ordinance. 
It  is  not  the  business  of  the  courts  to  amend 
municipal  ordinances  or  lick  them  into 
shape  on  their  own  notions  of  convenience, 
feasibility,  and  justice,  to  meet  the  exigen- 
cies of  particular  cases.  It  is  for  the  legis- 
lative authority,  not  the  judicial,  to  clas- 
sify. So,  then,  without  holding  that  the 
ordinance  under  consideration  would  be  so 
unreasonable  as  to  be  void  if  it  were  lim- 
ited to  particular  districts  of  the  city  and 
made  applicable  alike  to  all  keepers  of  ani- 
mals within  that  district,  on  the  case  pre- 
sented we  have  reached  the  conclusion  that 
within  large  areas  of  the  city  and  its  police 
jurisdiction  the  ordinance  in  its  present 
shape  is  practically  impossible  and  unrea- 
sonable, and  that  everywhere  it  is  discrimi- 
natory, without  reasonable  basis  for  dis- 
crimination. Chicago  V.  Gunning  System, 
214  HI.  628,  70  L.RJI.  230,  73  N.  E.  1035, 
2  Ann.  Cas.  892. 

But  appellant  denies  the  right  of  the 
chancery  court  to  interfere.  It  Lb  a  plain 
proposition  of  law  that  equity  will  not  exert 
its  powers  merely  to  enjoin  criminal  or  I 
quasi  criminal  prosecutions,  "though  the 
45  L.R.A.(N.S.) 


consequences  to  the  complainant  of  allowing 
the  prosecutions  to  proceed  may  be  ever 
so  grievous  and  irreparable."  Brown  v. 
Birmingham,  140  Ala.  600,  37  So.  174.  "His 
remedy  at  law  is  plain,  adequate,  and  com- 
plete by  way  of  establishing  and  having 
his  innocence  adjudged  in  the  criminal 
court."  Ibid.  To  the  same  unquestionable 
effect  are  Old  Dominion  Teleg.  Co.  v.  Pow- 
ers, 140  Ala.  220,  37  So.  195,  1  Ann.  Cas. 
119,  and  other  cases  cited  there  and  in 
Brown  v.  Birmingham,  supra.  As  for  mul- 
tiplicity of  prosecutions,  it  is  said  in  the 
last- mentioned  case  that  "the  occasions  and 
necessity  for  such  suits  may  be  avoided  by 
his  simple  desistance  from  repeated  viola- 
tion^^of  the  ordinance  while  its  validity  is 
being  tested  in  one  prosecution."  But  this 
court  has  with  equal  clearness  recognized 
the  power  and  duty  of  the  equity  courts  to 
interfere  by  injunction  where  quasi  criminal 
prosecutions  under  municipal  ordinances 
will  destroy  or  impair  property  rights. 
Brown  v.  Birmingham,  supra;  Bessemer  v. 
Bessemer  City  Waterworks,  152  Ala.  391, 
44  So.  663;  Bryan  v.  Birmingham,  154  Ala. 
447,  129  Am.  St.  Rep.  63,  45  So.  922;  Cuba 
V.  Mississippi  Cotton  Oil  Co.  150  Ala.  259, 
10  L.RJk.(N.S.)  310,  43  So.  706;  Mobile  v. 
Louisville  &  N.  R.  Co.  84  Ala.  115,  5  Am. 
St.  Rep.  342,  4  So.  106;  Montgomery  v. 
Louisville  &  N.  R.  Co.  84  Ala.  127,  4  So. 
626.  Now,  in  the  case  made  by  the  bill, 
the  city  of  Mobile,  acting  through  its  duly 
constituted  officers,  is  seeking  t*  enforce  a 
void  municipal  ordinance  which  would  im- 
pose serious  financial  burdens  upon  com- 
plainant, both  by  reason  of  the  expenditure 
of  money  necessary  to  put  his  property  in 
the  required  condition  and  by  reason  of 
losses  which  will  be  necessarily  caused  by 
the  interruption  of  his  perfectly  legitimate 
and  highly  useful  business,  which  is  also 
his  property  and  entitled  to  some  measure- 
of  protection.  The  ordinance  provides  that 
any  violation  shall  be  punished  by  a  fine 
for  each  day  the  offense  continues  after 
notice  has  been  given  by  the  health  officer 
of  the  city;  and  the  averment  is  that  the 
health  officer  has  publicly  stated  and  in- 
tends to  cause  the  arrest  of  complainant, 
if  he  fails  to  comply,  and  to  continue  to 
have  him  arrested  constantly  and  repeatedly 
until  he  does  comply,  or  until  the  ordinance 
is  declared  null  and  void  by  the  courts  of 
the  land.  Complainant  could  not  ade- 
quately and  completely  meet  the  situation 
here  shown  by  desistance  from  repeated 
violations  of  the  ordinance  while  its  valid- 
ity is  being  tested  in  one  prosecution.  Mere 
inaction  will  not  avail  him,  nor,  under  the 
circumstances  alleged,  is  it  to  be  expected 
that  one  prosecution  will  be  allowed  to  de- 
termine his  rights.     He  must  either  go  to 
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very  considerable  expense  to  comply  with 
the  ordinance,  though  void,  or  he  must  sub- 
mit to  the  vexation  of  repeated  prosecutions 
without  warrant,  though  under  color  of 
law.  And  herein  we  think  the  present  case 
is  to  be  distinguished  from  Forcheimcr  v. 
Mobile,  84  Ala.  126,  4  So.  112.  This  situa- 
tion of  the  complainant,  we  think,  also 
takeif  his  case  without  the  controlling  in- 
fluence of  Brown  v.  Birmingham  and  Old 
Dominion  Tel  eg.  CJo.  v.  Powers,  supra,  where 
no  property  rights  were  involved,  and 
brings  it  fairly  within  that  class  of  cases 
in  which  equity  will  intervene  for  the  pre- 
vention of  oppressive  and  vexatious  litiga- 
tion affecting  property  rights,  where  it 
takes,  or  is  about  to  take,  the  form  of  an 
effort  to  enforce  a  void  municipal  ordinance 
by  means  of  repeated  prosecutions  there- 
under. To  our  own  cases,  which  have  been 
cited  above,  we  may  add  Baltimore  v. 
Kadecke,  49  Md.  217,  33  Am.  Rep.  239, 
which  was  cited  in  Mobile  v.  Louisville  & 
N.  R.  Co.  84  Ala.  115,  5  Am.  St.  Rep.  342, 
4  So.  106,  and  Davis  v.  Faslg,  128  Ind.  271, 
27   N.   E.   726. 

The  chancellor's  decree,  ordering  a  pre- 
liminary injunction,  will  be  aflSrmed. 

AfHrmed. 

All  the  Justices  concur,  except  Dowdell, 
Ch.  J.,  not  sitting. 
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STATE  OF  CONNECTICUT 
v. 

MRS.  WILLL\M  RACKOWSKI,  Appt. 

(86  Conn.  677,  86  Atl.  606.) 

PI  ending:  —   failure  of  proof  —  viola- 
tion of  Quarantine. 

1.  No  conviction  can  be  had  upon  an  in- 
formation charf]:ing  violation  of  a  quaran- 
tine order  based  on  belief  that  one  was  in- 


fected with  a  contagious  disease  where  the 
proof  shows  that  accused  was  not  infected 
with  the  disease,  itnd  that  the  health  officer 
had  no  ground  to  believe  that  he  was  so 
infected,  but  that  he  had  merely  been  ex- 
posed to  the  disease. 

Quarantine   <—   of   persons   exposed    to 
disease  —  statutory   authority. 

2.  Power  to  quarantine  persons  exposed 
to  contagious  diseases  is  included  in  a 
statute  conferring  all  power  necessary  and 
proper  for  preserving  the  public  health  and 
preventing  the  spread  of  disease. 

Same  —  duration  of  order  ^  reason- 
ableness. 

3.  Requiring  a  person  exposed  to  a  con- 
tagious disease  to  remain  in  quarantine 
during  the  duration  of  the  danger  from  the 
disease,  to  be  determined  by  a  health  offi- 
cer, is  reasonable. 

Same  —  permitting  children  to  violate 
order  —  liability. 

4.  A  mother  who  knowingly  permits  her 
children  to  violate  a  valid  quarantine  or- 
der may  be  subject  to  the  statutory  penalty 
for    violating    quarantine. 

Evidence  »  violation  of  quarantine  » 
ffuilt  of  mother. 

6.  Merely  showing  that  children  affected 
with  a  contagious  disease  were  abroad  in 
violation  of  a  quarantine  order  does  not 
warrant  conviction  of  their  mother  for  per- 
mitting such  violation,  since  there  is  no 
presumption  that  they  acted  with  her 
knowledge  or  consent. 

Same  —  judicial  notice  ^  oontas^ions- 
ness  of  disease. 

6.  The  court  takes  judicial  notice  that 
scarlatina  and  scarlet  fever  are  infectious 
or  contagious  diseases. 

(April  17,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of    the    District   Court    of    Waterbury, 
convicting   her    of    violating   a    quarantine 
order  of  the  health  officer.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Xathaniel    R.    Bronson    and 
Lawrence  L.  Lewis  for  appellant. 
Mr.  Ulysses  G.   Church  for  the  State. 


Note.  —  Responsibilitff  for  violation  of 
quarantine  by  chilclren  or  others  un^ 
der  one*H  control. 

State  v.  Rackowski  seems  to  be  a  case 
of  first  impression  in  the  United  States 
upon  the  question  stated  in  tho  title  to  this 
note.  But  in  the  Nova  Scotia  case  of  Rex 
V.  David,  44  N.  S.  168,  it  was  held  that  tho 
owner  of  a  house  was  properly  convicted 
under  Rev.  Stat.  1900,  chap.  102,  §  148, 
upon  a  charge  that  he,  being  the  proprietor 
of  a  house  in  which  an  infectious  disease 
existed  did  not  display  and  keep  displayed 
a  quarantine  flag  during  the  continuance 
of  such  disease  after  having  had  his  house 
flagged  by  the  board  of  health,  it  appear- 
ing from  the  facts  as  reported  that  "the 
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flag  was  removed  by  an  inmate  of  the  de- 
fendant's house."  The  question  of  the 
defendant's  responsibility  for  the  removal 
of  the  flag  by  a  member  of  his  family,  ax 
affected  bj*  his  knowledge  or  consent  to  the 
removal  was  not  touched  upon,  however. 

And  the  question  of  the  criminal  lia- 
bility of  one  who  allows  another,  who  is  in 
his  charge,  to  expose  himself  unduly,  has 
been  made  the  subject  of  express  statutory 
regulation  in  England,  as  is  illustrated  by 
§  120  of  the  public  health  act  of  1875  (38 
&  39  Vict.  chap.  55)  which  enacts  in  sub- 
stance that  any  person  who,  while  suffering 
from  any  dangerous  infectious  disorder, 
wilfully  exposes  himself  without  proper 
precautions  against  spreading  his  disorder, 
in    any    public    place,    or    ''who,    being   in 
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Wheeler,  J.,  delivered  the  opinion  of  the 
court : 

The  case  went  to  the  jury  upon  the  third 
i-ount  of  the  information,  which  chaiged 
the  accused  with  having  violated  an  order 
of  the  health  officer  of  the  borough  of 
Xaugatuck,  quarantining  the  accused  and 
her  two  minor  children  as  persons  whom 
.said  health  officer  had  reasonable  grounds 
for  believing  to  be  infected  with  scarlatina 
or  scarlet  fever  (a  contagious  disease),  by 
herself  breaking  said  quarantine,  and  leav- 
ing said  house,  and  allowing  her  two  chil- 
dren to  do  the  same. 

The  information  assumed  to  charge  the 
crime  provided  for  by  Gen.  Stat.  §  2552, 
for  a  violation  of  an  order  of  said  health 
officer,  made  under  Gen.  Stat.  §  2549, 
reading  as  follows:  "Any  town,  city,  or 
borough,  health  officer,  or  the  board  of 
health  of  a  city  or  borough,  may  order  any 
person  whom  they  have  reasonable  grounds 
to  believe  to  be  infected  with  any  malig- 
nant, infectious,  or  contagious  disease,  into 
confinement  in  a  place  to  be  designated  by 
them,  there  to  remain  so  long  as  said  health 
officer  or  board  shall  judge  necessary."  Be- 
fore a  lawful  order  can  be  made  under  this 
statute,  the  health  officer  must  have  a  rea- 
sonable belief  that  the  person  or  persons 
ordered  into  confinement  are  infected  with 
a  contagious  disease. 

Before  the  accused  could  be  convicted  un- 
der this  information  the  state  must  prove: 
(1)  A  reasonable  ground  on  the  part  of  the 
health  officer  to  believe  the  accused  or  her 
minor  children  infected  with  the  contagious 
disease  scarlatina  or  scarlet  fever.  (2)  An 
order  of  said  health  officer,  made  pursuant 
to  such  belief,  quarantining  the  defendant 
and  her  two  minor  children.  (3)  The  dis- 
obedience by  the  accused  of  the  order  either 
by  breaking  the  quarantine  herself,  or 
allowing  her  minor  children  to  break  it. 
The  state's  case,  as  the  finding  discloses, 
rested  upon  proof  of  a  reasonable  belief 
on  the  part  of  the  health  officer  that  said 
children    were    infected    with    scarlet    fever 


or  scarlatina,  that  the  health  officer,  act- 
ing under  this  belief,  ordered  the  mother 
and  said  children  to  remain  within  their 
house,  and  that  thereafter  both  the  chil- 
dren and  the  mother  left  the  house  and 
mingled  with  people  outside  the  house. 

Complaint  is  made  because  the  court 
charged  the  jury  that  the  accused  should 
be  found  guilty  whether  she  violated  the 
order  by  going  abroad,  or,  knowing  her 
children  to  be  the  subject  of  the  quarantine, 
permitted  them  to  go  abroad  with  her 
knowledge  and  consent.  The  record  does 
not  show  that  the  accused  was  either  in- 
fected with  this  disease,  or  that  the  health 
officer  had  reasonable  grounds  to  believe 
she  was  so  infected.  The  information 
charges  a  violation  of  an  order  quaran- 
tining the  accused  because  the  health  of- 
ficer had  reasonable  grounds  to  believe  she 
was  infected  with  a  contagious  disease.  So 
that  the  proof  failed  to  meet  the  charge. 
There  was  therefore  no  basis  for  the 
charge  that,  if  the  jury  found  the  accused 
herself  broke  the  quarantine  by  going 
abroad,  it  was  their  duty  to  find  her  guilty. 
The  state  points  out,  with  emphasis,  the 
danger  to  the  community  if  one  having 
been  exposed  to  a  contagious  disease  may 
not  be  quarantined  by  the  health  authori- 
ties. Lest  such  a  want.ff  power  may  be 
inferred  from  our  decisioii,  we  shall  briefly 
point  out  the  source  of  power  of  the  health 
officer  to  prevent  the  spread  of  contagious 
diseases  by  an  order  quarantining  those 
who  may  have  been  exposed. 

This  information  does  not  charge  the  ac- 
cused with  violation  of  an  order  of  confine- 
ment for  having  been  exposed  to  a  con- 
tagious disease.  The  statute  upon  which  it 
is  based  does  not  provide  for  or  contemplate 
such  an  order.  But  this  statute  is  only  one 
of  a  body  of  laws  designed  to  protect  and 
preserve  the  public  health.  Such  an  ob- 
ject is  a  chief  end  of  government,  and  the 
legitimate  exercise  of  the  power  of  the 
state  for  the  accomplishment  of  such  a 
purpose  is  a  governmental  duty  which  falls 


charge  of  any  person  so  suffering,  so  exposes 
such  sufl'erer,"  siiall  be  liable  to  a  penalty. 
See  Tunbridge  Wells  Local  Board  v.  Biss- 
hopp,  L.  R.  2  C.  P.  Div.  187,  holding  that 
a  medical  practitioner  who  had  a  scarlet 
fever  patient  in  his  charge  (fact  assumed) 
had  not  wilfully  exposed  the  patient  in  any 
public  place  without  proper  precaution, 
or  without  having  made  the  best  use  of 
the  means  at  his  disposal  to  prevent  the 
spread  of  the  fever  within  the  meaning  of 
the  act,  although  he  had  marched  liim 
through  the  public  street. 

And  it  seems  that  in  England  a  person 
could  be  indicted  at  common  law  for  unlaw- 
fully, injuriously,  and  with  full  knowledge, 
of  the  fact,  exposing  in  a  public  place  a 
45  L.R.A.(N.S.) 


person  having  a  contagious  disease.  See 
Rex  V.  Vantandillo,  4  Maule  &  S.  73,  10 
Revised  Rep.  389,  holding  that  a  mother 
who  carried  an  infant  child  which  she 
knew  to  have  smallpox  upon  a  public  high- 
way, was  indictable  for  creating  a  common 
nuisance.  And  see  Rex  v.  Burnett,  4  Maule 
&  S.  272,  16  Revised  Rep.  4G8,  wherein 
it  was  heldd  an  indictable  oflfense  to  send 
children  upon  a  public  street  or  highway 
after  having  inoculated  them  with  small- 
pox. 

As  to  authority  of  legislature  to  make 
punishable  failure  to  comply  with  nfle  of 
health  board,  see  note  to  Pierce  v.  Dool it- 
tie,   6   L.R.A.(N.S.)    143.  G.   J.   C. 
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within  the  police  power.  Its  origin  rests  in 
necessity.  The  prevention  of  the  spread 
of  disease  is  required  either  by  express 
statutory  provision,  or  by  the  necessary 
implication  arising  out  of  the  imposition 
of  such  a  duty.  Seavey  v.  Preble,  64  Me. 
120. 

Our  statute  (Cen.  Stat.  §  2531,  as  amended 
by  Pub.  Acts  1905,  chap.  16)  invested  the 
health  officer  of  the  borough  of  Naugatuck, 
in  common  with  the  health  officer  of  every 
city  and  borough  of  the  state,  with  "all 
powers  necessary  and  proper  for  preserving 
the  public  health  and  preventing  the  spread 
of  diseases  therein.'*  Statutes  whose  ob- 
ject is  the  protection  and  preservation  of 
the  public  health  should  receive  a  liberal 
construction.  Whidden  v.  Cheever,  69  N. 
H.  142, 143,  76  Am.  St.  Rep.  154,  44  Atl.  908; 
Abbott,  Mun.  Corp.  §  118.  The  powers  con- 
ferred by  Gen.  Stat.  §  2549,  to  prevent  the 
spread  of  contagious  diseases,  are  not  ex- 
clusive, and  do  not  limit  the  power  con- 
ferred by  Gen.  Stat.  §  2531,  as  amended  by 
Pub.  Acts  1905,  chap.  15,  over  the  spread 
of  a  contagious  disease  to  orders  relating 
wholly  to  the  person  who  has  the  disease 
or  whom  the  health  officer  has  reasonable 
grounds  to  believe  to  be  infected  with  such 
disease.  The  power  to  make  all  reasonable 
health  regulations,  including  the  quarantine 
of  those  who  may  have  been  exposed  to  con- 
tagious disease,  is  within  the  fair  intend- 
ment of  the  powers  conferred  by  Gen.  Stat. 
§  2531,  as  amended  by  Pub.  Acts  1905, 
chap.  15. 

The  violation  of  such  order  or  regulation 
would  be  within  the  penalty  of  Gen.  Stat. 
§  2552.  Our  health  officers  are  not  only 
bound  to  make  all  necessary  and  proper 
regulations  to  prevent  the  spread  of  dis- 
ease, but  they  are  bound  to  exercise  the 
highest  diligence  in  enforcing  these  regula- 
tions. Common  knowledge  tells  us  that 
contagious  diseases  may  be  communicated 
by  those  who  have  been  exposed  to  the  dis- 
ease. And  it  is  the  common  practice  for 
the  health  authorities  to  detain  all  such 
persons  from  going  abroad  so  long  as  the 
danger  of  contagion  is  imminent  from  those 
who  have  been  exposed.  Whidden  v. 
Cheever,  supra;  Smith  v.  Emery,  11  App. 
Div.  10,  13,  42  N.  Y.  Supp.  258.  The  court 
sensibly  said  in  Kirby  v.  Harker,  143  Iowa, 
478,  482,  121  N.  W.  1071,  1072:  "There 
would  have  been  no  sense  in  keeping  the 
plaintiff  confined  to  his  premises  if  the  ex- 
posed members  of  his  family  were  permitted 
to  spread  the  disease.''  Worthington  & 
Parker,  Public  Health,  §  114.  Reasonable 
quaraiitine  regulations  by  the  Naugatuck 
borough  health  officer,  designed  to  prevent 
persons  either  having  or  whom  the  health 
officer  has  reasonable  grounds  to  believe  to 
45  L.R.A.(N.S.) 


be  infected  with,  or  who  have  been  exposed 
to,  a  contagious  disease,  from  intercourse 
with  other  persons  in  the  community,  are 
lawful.  The  prosecution  for  violation  of 
the  regulation  must  be  based  upon  the  or- 
der made. 

As  no  complaint  is  made  of  this  order  on 
the  ground  that  no  period  of  confinement  is 
specified,  we  assume  the  period  intended 
by  the  order  was  the  duration  of  the  dan- 
ger from  the  disease,  to  be  determined  by 
the  health  officer.  Such  order  was  a  rea- 
sonable quarantine  regulation.  The  court 
further,  in  substance,  instructed  the  jury 
that  if  they  found  proven  beyond  a  reason- 
able doubt  that  the  accused  permitted  her 
children,  knowing  them  to  be  subjcict  to 
the  quarantine  order,  to  go  abroad  with  her 
knowledge  and  consent,  they  should  find 
her  guilty.  We  think  the  statute  (§  2552) 
should  be  construed  to  effectuate  its  object. 
A  mother  who  directly  violates  a  lawful 
order  of  a  health  board,  whether  made  un- 
der Gen.  Stat.  §  2549,  or  not,  or  who  know- 
ingly permits  her  child,  for  whose  custody 
she  has  legally  been  made  responsible,  to 
violate  that  order,  is  equally  guilty  of  the 
offense  whose  penalty  is  prescribed  by  Gen. 
Stat.  §  2552.  The  jury  might  under  the 
facts  before  them  have  found  the  existence 
of  such  an  order. 

Error  is  assigned  in  charging:  "And  it 
is  to  be  presumed  upon  the  showing  by  the 
state  that  these  children  were  abroad  in 
violation  of  that  order  that  they  were  so 
with  her  (the  mother's)  knowledge  and  con- 
sent until  the  contrary  has  been  shown  by 
her.  That  is,  the  state  makes  out  a  prima 
fade  case  on  the  subject  of  those  children 
violating  this  order  upon  showing  that  they 
did  in  fact  violate  it."  The  court  thus  as- 
sumes from  the  fact  that  these  children 
were  abroad  in  violation  of  the  order,  that 
it  was  with  the  mother's  knowledge,  and 
hence  with  her  permission.  And  this,  the 
court  assumes,  makes  out  a  prima  facie 
case,  and  casts  upon  the  accused  the  duty 
of  introducing  evidence  in  rebuttal  of  this 
assumption;  in  the  absence  of  such  rebuttal 
evidence  it  is  conclusive.  A  presumption  of 
law  of  this  character  must  rest  upon  gen- 
eral experience,  or  probability,  or  some- 
times on  policy  and  convenience.  The  gen- 
eral subject  was  treated  with  such  complete- 
ness in  Vincent  v.  Mutual  Reserve  Fund 
Life  AsBo.  77  Conn.  287,  58  Atl.  963,  as  to 
require  nothing  additional.  1  Thayer,  Ev. 
pp.  314,  336,  340. 

Our  inquiry  is  simply  to  determine 
whether  there  exists  an  experience  or  prob- 
ability so  general  as  to  have  resulted  in  a 
presumption  of  universal  acceptance,  in  the 
absence  of  proof  to  the  contrary,  that  when 
a  child  is  abroad  in  violation  of  a  quaran- 


1913. 


STATE  ▼.  RACKOWSKI. 


583 


tine  order,  this  is  with  the  mother's  knowl- 
edge and  consent,  or  whether  there  is  any 
policy  or  convenience  of  the  law  which  has 
compelled  t^  acceptance  of  such  a  pre- 
sumption. We  think  there  is  no  policy  of 
the  law  to  rest  this  presumption  upon,  and 
that  experience  proves  the  reverse  of  this 
assumption.  A  mother's  love  for  and  care 
of  her  sick  child  is  the  general  presump- 
tion of  all  people,  of  all  times,  and  of  every 
social  rank.  There  is  no  presumption  of 
law  that  the  mother  knew  and  consented 
to  the  violation  of  the  quarantine  order,  and 
hence  the  court  erred  in  charging  that  the 
state  made  out  a  prima  facie  case  against 
the  mother  by  mere  proof  of  the  violation 
of  the  order  by  the  children.  Whether 
any  inference  was  to  be  drawn  of  the 
mother's  knowledge  and  consent  to  the  vio- 
lation of  the  quarantine  order  from  the  cir- 
cumstances of  this  case  was  an  inference 
of  fact  within  the  province  of  the  jury.  An 
inference  which  may  or  may  not  be  drawn 
by  the  jury  is  far  different  from  a  presump- 
tion of  law  which  must  be  drawn  until 
proof  to  the  contrary  is  offered.  The  de- 
murrer was  properly  overruled.  The  in- 
formation attempts  to  state  two  causes  of 
action,  one  of  which  was  sufficiently  stated. 

The  court  was  clearly  right  in  taking 
judicial  notice  that  scarlatina  and  scarlet 
fever  are  infectious  or  contagious  diseases. 
There  was  no  occasion  under  the  circum- 
stances in  which  the  court  presented  the 
case  to  the  jury  to  specifically  define  the 
meaning  of  the  terms  "reasonable  grounds 
to  believe,"  or  "confinement,"  as  found  in 
Gen.  Stot.  S  2549. 

There  is  error,  and  a  new  trial  is  ordered. 


GEORGIA  SUPKEMB  COURT. 

A.  G.  WALL,  Admr.,  etc.,  of  A.  W.  Shipp, 

Deceased,  Plff.  in  Err., 

▼. 

W.  E.  WALL  et  al. 

(189  Ga.  270,  77  S.  E.  19.) 

Witness  —  transaction  with  person  since 
deceased  ^  purchase  money  notes. 

In  a  suit  by  the  personal  representative 

Ueadnote  by  Beok,  J. 


JVof-e.  —  Competency  to  testify  to  poaees* 
sion  of  note,  deed,  or  other  articles 
at  one  time  in  possesaion  of  the  decC" 
dent,  where  uHtneas  would  he  income 
petent  to  testify  directly  to  a  tranS' 
action  hy  which  it  is  claimed  dece* 
dent  parted  with  his  possession, 

I.  As  to  possession  of  witness,  584. 
II.  As  to  possession  of  third  person,  588. 
45  L.R.A.(NJ3.) 


of  a  deceased  person  against  two  persons 
to  recover  certain  described  lands,  it  being 
alleged  that  one  of  the  defendants  was  in 
possession  of  the  land  and  the  other  claimed 
title  to  the  same,  and  it  appearing  that  the 
person  asserting  title  to  the  land  did  so  on 
the  ground  that  the  plaintiff's  decedent  had, 
during  his  life,  executed  a  bond  for  title 
to  the  defendant  claiming  title,  and  that 
the  latter  had  paid  off  the  note  represent- 
ing the  purchase  price  of  the  land,  it  was 
not  competent  for  the  defendant  in  pos- 
session of  the  land,  to  testify  that,  during 
the  lifetime  of  the  plaintiff's  decedent,  the 
witness  had  seen  note  representing  the  pur- 
chase money  in  the  possession  of  the  other 
defendant,  who  claimed  title  to  the  land 
under  the  bond  for  title,  with  all  the  pur- 
chase money  paid.  Such  testimony  was 
indirectly  testifying  to  a  transaction  be- 
tween a  party  and  the  deceased  person,  and 
was  in  favor  of  the  party  offering  to  tes- 
tify; and  consequently  the  evidence  fell 
within  the  inhibition  contained  in  excep- 
tion 1  to  §  5858  of  the  Civil  Code. 

(January  18,  1913.) 

IP  RROR  to  the  Superior  Court  for  Wilkes 
J  County  to  review  a  judgment  in  de- 
fendants' favor  and  overruling  a  motion  for 
new  trial  in  a  suit  to  recover  a  parcel  of 
land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  H.  Sibley,  for  plaintiff  in 
error : 

A  party  cannot  testify  to  facts  where  the 
"effect  of  his  testimony"  would  be  to  show 
a  transaction  with  the  deceased. 

Neely  v.  Carter,  96  Ga.  197,  23  S.  E.  313; 
Jewell  V.  Walker,  109  Ga.  241,  34  S.  E.  337. 

Mr.  William  A.  Slaton,  for  defendants 
in  error: 

The  testimony  of  defendant  that  after  the 
maturity  of  the  note  he  saw  it  in  the  pos- 
session of  his  father  was  competent. 

Puryear  v.  Foster,  91  Ga.  444,  18  S.  E. 
316;  Trimble  v.  Mims,  92  Ga.  103,  18  S.  E. 
362;  Parker  v.  Salmons,  113  Ga.  1167,  39 
S.  E.  476;  Horton  v.  Smith,  116  Ga.  66, 
41  S.  E.  263;  Murphey  v.  Bush,  122  Ga.  715, 
50  S.  E.  1004;  Nugent  v.  Watkins,  129  Ga. 
382,  58  S.  E.  888. 

Becic,  -J.,  delivered  the  opinion  of  the 
court : 

A.  G.  Wall,  as  administrator  of  Mrs.  A. 
W.   Shipp,   deceased,   brought  suit   against 


lEL  As  to  receipt  of  letter  or  other  writing 
through  the  mails,  589. 

rV.  As  to  possession  of  witness  when  of- 
fered to  contradict  testimony  offered 
by  the  other  side,  690. 
V.  As  to  loss  of  instrument  from  posses- 
sion of  witness,  591. 

As  to  whether  statutory  rule  excluding 
testimony    of    transaction    with    deceased 
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Wilkes  Wall  and  W.  E.  Wall  to  recover  a 
tract  of  land;  it  being  alleged  that  Wilkes 
W^all  was  in  possession  of  the  land,  and  that 
he  refused  to  deliver  the  land  to  petitioner, 
or  to  pay  him  the  profits  thereof,  and  that 
W.  E.  Wall  claimed  to  be  the  true  owner 
of  said  land,  and  for  that  reason  he  was 
made  a  party  to  the  case.  It  was  further 
alleged  that  it  was  necessary  for  petitioner, 
as  the  representative  of  the  decedent,  to 
recover  possession  for  the  purpose  of  pay- 
ing debts  and  making  distribution.  The  de- 
fendants alleged,  in  their  plea  and  answer, 
that  during  her  life  Mrs.  A.  W.  Shipp  made 
and  executed  to  W.  E.  Wall  a  bond  for  title 
to  the  lands  described  in  plaintiff's  petition; 
that  said  W.  E.  Wall  had  fully  paid  the  pur- 
chase money,  and  there  was  then  pending 


in  the  court  of  ordinary  an  application  of 
W^  £.  Wall  to  have  a  deed  executed  in 
compliance  with  tlie  bond  for  title;  and 
that  the  real  ownership  of  the^and  was  in 
W.  E.  Wall,  who  held  under  a  bond  for  title, 
with  the  purchase  money  fully  paid.  On 
the  trial,  the  jury  returned  a  verdict  for  the 
defendants,  and  a  motion  for  a  new  trial 
by  the  plaintiff  was  overruled. 

Wilkes  Wall,  one  of  the  defendants,  testi- 
fied: **Sonie  time  after  December  Ist  last, 
and  before  the  death  of  Mrs.  A.  W.  Shipp. 
at  Crawford,  Georgia,  I  saw  the  note  given 
by  my  father,  W.  E.  Wall,  Sr.,  to  Mrs. 
Shipp,  for  the  land  in  dispute,  in  his  pos- 
session. I  do  not  know  how  or  when  he 
got  it,  nor  what  became  of  it."  This  testi- 
mony was  duly  objected  to  on  the  grounds 


person  by  party  or  person  in  interest  may 
be  invoked  against  estate  of  decedent  or 
persons  claiming  under  the  estate,  see  notes 
in  5  L.R.A.(N.S.)  1009,  and  42  L.R.A.(N.S.) 
305. 

As  to  competency  of  interested  witness  to 
testifv  to  transactions  with  deceased  in 
which  he  did  not  participate,  see  notes  in 
29  L.R.A.(N.S.)  1179,  and  42  L.R.A.(N.S.) 
320. 

As  to  competency  of  a  party  to  deny  a 
transaction  with  a  person  since  deceased,  see 
notes  in  21  L.R.A.(N.S.)  755,  and  42  L.R.A. 
(N.S.)  298. 

As  indicated  by  the  title,  this  note  is 
limited  to  cases  in  which  it  has  been  under- 
taken to  prove  a  delivery  by  the  deceased 
where  the  witness  is  incompetent  to  testify 
to  such  fact  directly,  hence  cases  in  which 
it  was  sought  to  show  a  delivery  to  the  de- 
ceased and  his  subsequent  possession  have 
been  excluded. 


J.  As  to  possession  of  witness. 

There  is  considerable  conflict  of  authority 
upon  this  question. 

The  majority  of  the  cases  hold  that  a 
witness  who  is  incompetent  to  testify  direct- 
ly to  the  transaction  by  which  it  is  claimed 
decedent  parted  with  his  possession  is  also 
incompetent  to  testify  as  to  his  possession 
of  an  instrument  or  other  property  during 
the  lifetime  of  the  decedent,  where  such 
evidence  is  offered  for  the  purpose  of  estab- 
lishing a  state  of  facts  from  which  a  de- 
livery by  the  decedent  may  be  inferred. 

The  New  York  courts  have  now  not  only 
adopted  the  position  that  the  testimony  of 
a  party  to  his  possession  of  an  instrument 
during  the  lifetime  of  the  decedent  is  in- 
competent if  such  possession  presupposes  or 
involves  a  personal  transaction  between  the 
decedent  and  the  party,  as  to  which  the 
latter  would  not  be  competent,  but  further 
holds  that,  in  the  absence  of  proof  of  a  de- 
livery to  a  third  person,  the  party's  testi- 
mony as  to  his  possession  presumptively  in- 
volves such  a  personal  transaction,  and  is 
therefore  incompetent. 
45  L.R.A. (N.S.) 


Thus,  the  payee  of  a  note  alleged  to  have 
been  made  by  one  since  deceased  is  incompe- 
tent to  testify  in  an  action  to  enforce  its 
payment,  that  the  note  was  in  his  possession 
prior  to  the  maker's  death,  where  no  evi- 
dence as  to  delivery  has  been  given,  under  a 
statute  forbidding  interested  witnesses  to 
testify  as  to  personal  transactions  with  de- 
cedents against  whose  estates  claims  are 
sought  to  be  established.  Hoag  v.  Wright, 
174  X.  Y.  36,  63  L.R.A.  163,  66  N.  E.  679. 

The  court  remarked  in  the  above  case  that 
when  proof  of  the  possession  of  a  promissory 
note  and  of  the  genuineness  of  the  signa- 
ture thereto  is  exclusively  relied  upon  to 
establish  delivery,  the  presumption  is  that 
the  evidence  as  to  possession  involved  a 
personal  transaction;  that  when,  however, 
delivery  is  proved  by  independent  testi- 
mony showing  delivery  to  a  third  person  for 
the  interested  witness  when  he  was  not 
present,  proof  of  possession  does  not  imply 
a  personal  transaction;  that,  at  the  time 
plaintiff  attempted  to  testify  in  the  above 
case,  no  evidence  as  to  delivery  had  been 
given,  and  he  was  therefore,  as  the  case 
then  stood,  incompetent  to  testify  to  his 
possession  of  the  note. 

And  so  it  was  held  in  Re  Knibbs,  108  App. 
Div.  134,  96  N.  Y.  Supp.  40,  that  one  seek- 
ing to  establish  a  claim  against  the  estate 
of  a  deceased  person  on  account  of  a  note 
made  by  decedent  to  claimant  is  incompetent 
to  testify  to  his  possession  of  such  note 
when  offered  for  the  purpose  of  inferring 
a  delivery  from  the  deceased  maker,  there 
being  no  proof  of  any  other  method  of  de- 
livery, since  such  testimony  must  be  deemed 
evidence  of  a  transaction  had  between  the 
witness  and  the  deceased  within  the  pro- 
hibition of  the  statute.  To  the  same  effect 
is  Wilber  v.  Gillespie,  127  App.  Div.  604. 
112  N.  Y.  Supp.  20. 

In  North  Carolina  and  Alabama  it  seems 
to  be  assumed,  as  ija  New  York,  that  it  is 
not  competent  f^  a  party  to  testify  to  his 
possession  of  sm  instrument  before  de- 
cedent's death,  if  such  possession  presup- 
poses a  personal  transaction  with  decedent: 
l)ut  in  those  states,  unlike  New  York,  it 
will  not  be  assumed  that  the  testimony  in- 
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that  it  was  irrelevant,  there  being  no  proof 
of  how  W.  E.  Wall,  St.,  came  into  posses- 
sion of  said  note,  for  what  purpose  he  had 
it;  that  the  witness,  who  was  one  of  the  de- 
fendants, was  incompetent  to  testify  to  the 
fact,  the  opposite  party  being  the  personal 
representative  of  Mrs.  Sliipp,  the  decedent; 
and  that  the  fact  sought  to  be  proved  was 
legally  equivalent  to  testimony  that  W.  £. 
Wall,  Sr.,  had  paid  Mrs.  Shipp  the  note  in 
her  lifetime.  The  ruling  of  the  court  ad- 
mitting the  testimony  set  forth  above  is 
excepted  to  in  the  motion  for  a  new  trial. 
We  are  of  the  opinion  that  the  excep- 
tion to  the  testimony  was  well  taken.  It 
is  provided  in  exception  1  to  §  5858  of  the 
Civil  Code,  that  "where  any  suit  is  insti- 
tuted or  defended  by     .     .     .     the  personal 


representative  of  a  deceased  person,  the 
opposite  party  shall  not  be  admitted  to  tes- 
tify in  his  own  favor  against  the  .  .  . 
deceased  person  as  to  transactions  or  com- 
munications with  such  .  .  .  deceased 
person,  whether  such  transactions  or  com- 
munications were  had  by  such  ...  de- 
ceased person  with  the  party  testifying  or 
with  any  other  person."  Under  this  sec- 
tion of  the  Code,  it  would  not  have  been 
competent  for  Wilkes  Wall  to  testify  direct- 
ly to  the  fact  that  W.  E.  Wall  had  paid 
the  money  for  which  the  note  in  regard 
to  which  he  was  testifying  was  given;  and, 
this  being  true^  he  could  not  be  permitted 
to  testify  to  a  fact  which  had  the  effect  of 
establishing  and  proving  indirectly  a  trans- 
action which  he  could  not  testify  to  direct- 


volves   a  personal   transaction   unless   that 
affirmatively  appears. 

Thus,  it  has  been  held  that  the  defendant 
is  competent  to  testify  in  an  action  by  the 
personal  representative  of  a  deceased  person 
to  recover  from  defendant  the  possession  of 
an  unindorsed  note  made  by  a  third  person 
in  favor  of  the  decedent,  that  the  note  was 
in  his  possession  prior  to  the  bringing  of 
the  suit,  and  that  it  was  his  property,  where 
it  did  not  appear  from  whom  the  defendant 
obtained  the  note,  or  that  his  knowledge  or 
information  was  derived  from  personal 
intercourse  with  the  deceased.  Thompson  v. 
Onley,  96  N.  C.  9,  1  S.  E.  620.  The  court 
said  that  "^e  plaintiff,  if  he  wished  to 
have  the  evicwnce  ruled  out  for  the  reason 
suggested,  could  have  interrogated  the  wit- 
ness as  to  the  facts  in  a  preliminary 
inquiry,  in  order  to  sustain  his  proposed  ex- 
clusion, should  it  be  that  the  only  knowl- 
edge or  information  possessed  by  the  wit- 
ness was  derived  from  personal  intercourse 
with  the  deceased," — citing  Lockhart  v.  Bell, 
86  N.  C.  449,  affirmed  on  rehearing  in  90 
N.  C.  499;  Sikes  v.  Parker,  95  N.  C.  232. 

And  in  Napier  v.  Elliott.  —  Ala.  — ,  58 
So.  435,  it  was  held  that  the  plaintiff  is 
competent  to  testify  in  an  action  of  eject- 
ment, on  the  issue  as  to  the  delivery  of  the 
deed  prior  to  grantor's  death,  to  the  fact  of 
her  possession  of  the  deed  and  the  time 
when  she  received  it,  where  it  does  not  ap- 
pear that  the  testimony  related  in  any  way 
to  a  personal  transaction  with  the  deceased 
grantor.  The  court  said  in  the  above  case: 
"It  does  not  appear  that  this  testimony  re- 
lated in  any  way  to  a  transaction  with  her 
deceased  father.  It  was  open  to  defendants 
to  show  such  a  relation  by  cross-examina- 
tion of  the  witness,  whereupon  their  objec- 
tion on  this  ground  would  doubtless  have 
been  appropriate.  .  .  .  But  on  the  con- 
trary, it  appeared  later  that  she  received 
the  deeds  from  her  husband,  who  had  previ- 
ously received  them  from  the  grantor." 

A  defendant  is  incompetent  to  testify  in 
an  action  by  the  surviving  partner  of  a 
partnership  upon  a  promissory  note  (the 
nonproduction  of  which  was  sufficiently  ex- 
plained and  accounted  for  to  put  defendant 
45  L.R.A.(N.S.) 


on  his  defense),  that  he  had  possession  of 
the  note  prior  to  the  deceased  partner's 
death,  after  his  wife  had  testified  that  his 
possession  came  from  the  deceased  partner 
through  a  direct  personal  transaction  be- 
tween them,  since  his  testimony  was 
equivalent,  under  the  circumstances,  to  testi- 
mony that  he  received  the  note  from  the  de- 
ceased partner.  Clift  v.  Moses,  112  N.  Y. 
426,  20  N.  E.  392.  The  court  said  that  the 
statute  "prohibits  not  only  direct  testimony 
of  the  survivor  that  a  personal  transaction 
did  or  did  not  take  place,  and  what  did  or 
did  not  occur  between  the  parties,  but  also 
every  attempt  by  indirection  to  prove  the 
same  thing  ...  by  disconnecting  a 
particular  fact  from  its  surroundings,  and 
permitting  the  survivor  to  testify  to  what 
on  its  face  may  seem  an  independent  fact, 
when  in  truth  \t  had  its  origin  in,  or  direct- 
ly resulted  from,  a  personal  transaction." 

So,  a  defendant  who  had  possession  of  the 
note  sued  upon  by  an  administrator  of  the 
deceased  payee,  and  who  claimed  that  it 
had  been  delivered  to  him  by  the  deceased 
before  his  death,  was  not  competent  to  testi- 
fy that  he  received  it  from  no  one  else. 
Grey  v.  Grey,  47  N.  Y.  662. 

The  defendant  is  an  incompetent  witness 
upon  an  issue  as  to  the  delivery  of  a  deed 
executed  by  deceased  purporting  to  convey 
the  premises  to  defendant,  to  explain  the 
presence  of  the  deed,  which  had  been  found 
among  grantor's  papers  after  his  death,  by 
testifying  in  his  own  behalf  that  he  had 
placed  the  deed  in  the  box  where  his  father 
kept  his  papers,  to  which  he  had  access. 
Parker  v.  Parsons,  79  App.  Div.  310,  79  N. 
Y.  Supp.  688.  The  court  said  that  while  it 
could  not,  of  course,  be  claimed  that  the 
testimony  as  to  the  placing  of  the  deed  in 
his  father's  box  by  the  defendant  was  liter- 
ally a  transaction  or  a  communication  be- 
tween the  witness  and  the  decedent,  it  was 
within  the  inhibitory  spirit  of  the  statute, 
and  was  incompetent  within  the  rule  an- 
nounced in  Lerche  v.  Brasher,  104  N.  Y. 
157,  10  N.  E.  58,  to  the  effect  that  if  the 
fact  sought  to  be  proved  in  any  manner  or 
to  any  extent  rests  for  its  establishment 
upon   an   inference  to  be  drawn    from    the 
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Ij.  In  the  case  of  Neely  v.  Carter,  96  Ga. 
197,  23  S.  E.  313,  in  discussing  the  ruling  of 
the  court  excluding  the  testimony  of  a  cer- 
tain Mrs.  Carter,  who  was  incompetent  to 
testify  directly  to  the  execution  of  a  certain 
instrument  in  writing,  where  the  person 
alleged  to  have  executed  the  same  was  dead, 
the  court  said,  in  reference  to  her  proffered 
testimony,  which  tended  to  prove  the  fact  of 
the  execution  hy  the  deceased  party  by 
proof  of  the  genuineness  of  the  signature: 
"We  think  it  quite  clear  that  she  could  not 
be  permitted  to  testify  indirectly  to  that 
which  she  would  not  be  permitted  to  swear 
to  directly.     To  swear  to  the  genuineness 


of  a  signature  purporting  to  have  been  made 
by  one  of  the  deceased  makers  would  only 
be  another  way  of  proving  the  physical  fact 
of  execution.  Such  proof  would  be  merely 
secondary  evidence,  the  object  of  which 
would  be  to  supply  the  place  of  direct  evi- 
dence of  actual  execution,  in  a  case  where 
higher  and  more  satisfactory  proof  of  that 
fact  was  not  forthcoming  or  available.  The 
policy  of  the  law,  which  clearly  would  ex- 
clude Mrs.  Carter  from  giving  direct  evi- 
dence of  execution,  likewise  would  render 
her  incapable  of  giving  evidence  of  a  sec- 
ondary character,  which  would  accomplish 
the  same  result,  and  which,  indeed,  would  be 


character  of  the  fact,  such  evidence  would  be 
incompetent. 

One  resisting  proceedings  to  partition  a 
decedent's  real  estate  among  the  heirs,  on 
the  ground  that  a  portion  of  the  land  had 
been  conveyed  to  him  by  decedent,  is  in- 
competent to  testifv  in  his  own  behalf,  for 
the  purpose  of  establishing  a  symbolical  de- 
livery of  the  deed,  that  the  key  to  the 
private  box  in  the  bank  in  which  the  deed 
was  found,  together  with  decedent's  will 
and  other  papers,  after  the  death  of  dece- 
dent, had  been  delivered  to  him  by  deceased 
more  than  two  months  prior  to  tatter's 
death,  and  thereafter  remained  in  his  ex- 
clusive possession.  Walls  v.  Ritter,  180  111. 
616,  54  N.  E.  665. 

The  widow  of  the  deceased  is  an  incom- 
petent witness  in  an  action  of  partition, 
where  it  is  claimed  that  a  certain  deed  exe- 
cuted by  deceased  and  purporting  to  convey 
an  undivided  part  to  one  of  the  parties  had 
never  been  delivered  to  the  grantee,  to  tes- 
tify that  she  had  the  custody  of  the  deed 
before  and  after  its  acknowledgment  and, 
with  the  exception  of  several  short  inter- 
vals, down  to  the  time  of  the  trial,  where 
the  object  of  this  testimony  is  to  support 
the  conclusion  that  her  custody  of  the  deed 
was  the  grantor's  custody,  and  that  she 
received  it  from  and  held  it  for  him.  Viall 
V.  Leavens,  39  Hun,  291.  In  reaching  this 
conclusion  the  court  said:  "She  therefore 
testified  'concerning'  both  transaction  and 
communication,  though  she  did  not  di- 
rectly say  she  had  either.  The  fact  she 
spoke  of  was  in  no  just  sense  independent 
of  and  extrinsic  to  the  personal  transaction 
and  communication,  but  derived  its  chief 
significance  from  its  dependence  upon  and 
intrinsic  connection  with  both." 

The  plaintiff  is  incompetent  to  testify  in 
an  action  against  the  personal  representa- 
tive of  a  deceased  person,  founded  on  an 
alleged  contract  between  plaintiff  and  the 
deceased,  that  the  document  had  been  in  her 
possession  since  its  execution,  where  the 
execution  and  delivery  of  the  contract  are 
denied.  Russell  v.  Close,  79  Neb.  318,  112 
N.  W.  659. 

One  claiming  title  to  certain  shares  of 
stock  by  gift  from  the  decedent  in  his  life- 
time is  not  competent  to  testify  as  to  his 
possession  of  the  certificates  of  stock  dur- 
V5  L.R.A.{N.S.) 


ing  the  lifetime  of  decedent,  where  such  tes- 
timony was  material  only  for  the  purpose 
of  establishing  a  delivery  of  the  certificates 
of  the  stock  to  the  witness  after  they  had 
been  issued  in  his  name  by  the  corporation 
by  direction  of  decedent,  since  such  testi- 
mony tended  to  establish  such  a  delivery, 
and  to  permit  an  inference  as  to  the  nature 
of  the  transaction  between  witness  and  dece- 
dent, and  was,  under  the  circumstances  of 
the  case,  evidence  of  both  transaction  and 
communication.  Richardson  v.  Emmett,  170 
N.  Y.  412,  63  N.  E.  440,  explaining  and  lim- 
iting Simmons  v.  Havens,  101  N.  Y.  427,  6 
N.  E.  73,  which  was  followed  in  Strough  v. 
Wilder,  49  Hun,  405,  3  N.  Y.  Supp.  567, 
affirmed  in  119  N.  Y.  530,  7  L.R.A.  655,  23 
N.  E.  1067,  and  in  Mortimer  v.  Chambers, 
63  Hun,  386,  17  N.  Y.  Supp.  874. 

And  in  Calwell  v.  Prindl#  11  W.  Va. 
307,  it  was  held  upon  an  issue  as  to  the 
payment  of  certain  indebtedness  to  a  dece- 
dent evidenced  by  a  deed  of  trust,  that  the 
debtor  was  not  only  incompetent  to  prove 
payment  and  a  return  of  the  accompanying 
bond  by  decedent,  but  also  to  testify  that 
he  had  possession  of  the  bond  after  de- 
livery to  the  decedent,  and  that  it  was  lost 
or  destroyed  while  in  his  possession. 

Upon  an  issue  to  determine  the  owner- 
ship of  a  bank  deposit  standing  in  the  nauM 
of  the  deceased,  one  who  claimed  that  de- 
cedent in  his  lifetime  had  given  her  a  tin 
box  which  contained  the  book  in  which  the 
deposit  was  entered  was  not  competent  to 
testify  that  she  had  seen  the  bank  book 
exhibited  in  evidence,  and  that  it  was  the 
only  one  in  the  box.  O'Connor  v.  Ogdens- 
burg  Bank,  51  App.  Div.  70,  64  N.  Y.  Supp. 
601. 

A  statutory  provision  that  the  section 
permitting  parties  in  civil  actions  to  be 
sworn  as  witnesses  "shall  not  extend  to  per- 
mit testimony  to  be  given  by  any  party  to 
the  action  as  to  any  transaction  with,  or 
statement  by,  any  testator  or  intestate  rep- 
resented in  said  action,"  renders  the  sur- 
viving party  to  a  transaction  consisting  of 
a  donatio  causa  mortis  incompetent  to  tes- 
tify that  a  closed  parcel  then  delivered  re- 
mained in  statu  quo  until  after  the  donor*s 
death,  and  as  to  its  contents  when  opened, 
since  such  testimony  would  establish  by 
necessary  inference  its  contents  at  the  time 
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worthless  for  any  other  purpose  than  that 
of  supplying  the  very  evidence  she  would 
be  precluded  from  giving  by  direct  and 
positive  proof."  So,  here,  the  testimony  of 
Wilkes  Wall  that  he  saw  the  note  in  ques- 
tion in  the  hands  of  W.  E.  Wall,  Sr.,  would 
be  worthless  for  any  other  purpose  than  that 
of  showing  a  payment  by  W.  E.  Wall  to 
Mrs.  Shipp,  the  money  called  for  by  the  note. 
Permitting  the  witn^s  to  testify  as  he  did 
was  permitting  him  to  swear  to  a  fact 
which  tended,  on  account  of  the  presump- 
tion that  it  raised,  to  establish  another  fact, 
when  clearly  he  could  not  have  testified  to 
the  ultimate  fact  sought  to  be  established. 


We  are  further  of  the  opinion  that  the 
testimony  of  Wilkes  Wall  was  in  his  own 
favor.  In  case  of  a  verdict  for  the  plaintiff, 
the  effect  of  it  would  be  his  ejection  from 
the  premises  which  he  then  held,  and  to 
render  him  liable  for  the  mesne  promts  there- 
of. 

It  was  held  in  the  case  of  De  Nieff  ▼. 
Howell,  138  Ga.  248,  76  S.  £.  202,  that  in 
an  action  by  the  children  of  a  former  mar- 
riage against  the  widow  of  a  deceased 
grantor,  to  cancel  a  deed  on  the  ground, 
inter  aUa,  of  its  nondelivery,  a  defendant 
who  was  a  child  of  the  grantor  and  the 
grantee,  was  not  incompetent  to  testify  that 


of  delivery,  and  on  that  point  the  deceased, 
if  living,  could  contradict  the  survivor. 
Van  Wagenen  v.  Bonnot,  74  N.  J.  Eq.  843, 
18  L.R.A.(N.S.)   400,  70  Atl.  143. 

On  the  other  hand,  a  few  cases  have 
held  that  testimony  of  a  witness  as  to  his 
possession  of  an  instrument  or  property 
during  the  lifetime  of  the  decedent  is  not 
evidence  of  a  personal  transaction  or  com- 
munication with  a  deceased  person  within 
the  inhibition  of  the  statute,  and  is  there- 
fore competent  evidence  though  offered  for 
the  purpose  of  establishing  a  state  of  facts 
from  which  a  delivery  mav  be  inferred. 

Upon  an  issue  as  to  tne  delivery  of  a 
certain  deed  executed  by  a  person  since 
deceased,  the  grantees  are  competent  to 
testify  that  the  deed  was  continually  in 
their  possession  or  under  their  control  from 
the  day  of  its  date  until  they  placed  it  on 
record  after  grantor's  death,  without  vio- 
lating the  statutory  rule  prohibiting  inter- 
ested parties  from  testifying  "to  any  per- 
sonal transaction  or  communication"  had 
between  them  and  decedent.  Stewart  v. 
Stewart,  41  Wis.  624. 

Upon  an  issue  as  to  whether  a  certain 
note  executed  by  the  respondent  to  the  de- 
cedent had  been  delivered  to  the  respondent 
as  a  gift  inter  vivos  by  the  deceased  in  his 
lifetime,  testimony  of  the  respondent  that 
he  had  possession  of  the  note  and  had  shown 
it  to  certain  named  persons  during  lifetime 
of  decedent  is  not  objectionable  as  relating 
to  a  personal  transaction  with  the  deceased. 
Pritchard  v.  Pritchard,  69  Wis.  373,  34  N. 
W.  606. 

In  a  proceeding  to  establish  a  gift  by 
decedent  of  a  package  of  papers  by  delivery 
to  the  donee,  the  latter  may  testify  to  the 
contents  of  the  package  and  her  possession 
of  it,  but  her  testimony  that  decedent 
handed  it  to  her  and  stated  that  it  was 
for  her  was  incompetent  as  bein^  within 
the  constitutional  inhibition  against  testi- 
fying as  to  "transactions  with  or  state- 
mentis  of"  intestate,  in  an  action  against 
his  administrator.  Wilson  v.  Edwards,  79 
Ark.  69,  94  S.  W.  927. 

The  plaintiff  is  a  competent  witness  in 
an  action  brought  against  the  executors 
of  her  deceased  husband,  to  recover  posses- 
sion of  a  bond  and  mortgage  which  had 
been  found  among  his  papers,  and  to  which 
45  L.R.A.(N.S.) 


she  claimed  title  by  gift  from  him,  to  tes- 
tify as  to  her  possession  'of  the  bond  and 
mortgage  during  the  lifetime  of  deceased. 
Taber  v.  Willets,  44  Hun,  346.  But  see 
Richardson  v.  Emmett,  170  N.  Y.  412,  63 
N.  £.  440,  set  out  above  which  practically 
overrules  this  case. 

In  an  action  upon  a  promissory  note 
brought  against  the  personal  representative 
of  a  deceased  maker,  where  the  question 
of  the  possession  of  the  note  during  the 
maker's  life  becomes  material,  the  plain- 
tiff may  testify  that^  after  the  execution 
and  delivery  of  the  note,  it  was  for  a  time 
kept  in  the  safe  of  the  maker,  as  this  evi- 
dence does  not  relate  to  any  transaction 
or  communication  with  the  maker.  Gal- 
lagher V.  Kiley,  115  Ga.  420,  41  S.  E.  613. 

Testimony  by  the  plaintiff  in  an  action 
against  the  personal  representative  of  a 
deceased  person,  upon  a  note  made  by  the 
decedent  in  favor  of  the  plaintiff,  as  to 
having  seen  the  note  in  suit,  is  competent, 
as  such  testimony  does  not  afford  proof  as 
to  the  occurrence  or  nonoccurrence  of  a 
personal  transaction  or  communication  with 
the  deceased.  Redfield  v.  Stitt,  10  N.  Y. 
S.  R.  366. 

The  plaintiff  is  a  competent  witness  in 
an  action  brought  against  an  administrator 
for  breach  of  contract  by  decedent  to  convey 
real  estate,  to  testify  to  taking  possession 
of  the  land  and  making  improvements 
thereon,  as  such  evidence  is  not  a  personal 
transaction  with  the  deceased.  Hutton  v. 
Doxsee,  116  Iowa,  13,  89  N.  W.  79. 

To  the  same  effect  is  Card  v.  Card,  39 
N.  Y.  317,  where  it  was  said,  in  reversing 
the  action  of  the  referee  for  refusing  to 
permit  plaintiff  to  be  sworn  as  a  witness 
in  his  own  behalf,  in  an  action  against  the 
heirs  of  a  deceased  person  for  specific  per- 
formance of  an  all4>ed  contract  with  de- 
ceased to  convey  certain  lands  to  plaintiff, 
that  the  restriction  upon  the  surviving 
party  in  interest  to  testify  was  intended  to 
prevent  the  party  from  testifying  to  the 
personal  act,  declaration,  or  conversation 
of  the  deceased,  because  those  were  matters 
which,  if  he  were  living,  he  might  explain, 
qualify,  or  contradict;  but  that  it  does  not 
prevent  all  testimony,  from  the  lips  of  the 
party  which,  if  believed,  might  tend  to 
'  establish   the  fact  in   issue,   viz.,  that  the 
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he  saw  the  deed  in  the  possession  of  the 
grantee,  for  the  reason  that  he  was  inter- 
ested and  his  testimony  concerned  a  declara- 
tion hy  conduct  of  the  grantee  of  the  de- 
ceased grantor,  and  that  he  was  competent 
to  testify,  notwithstanding  the  grantor's  ad- 
ministrator was  a  party  to  the  case;  and 
the  ruling  that  we  have  made  abov^  may 
seemingly  be  in  conflict  with  that  in  the 
Dc  NielT  Case  but,  as  a  matter  of  fact,  it  is 
not  essentially  in  conflict  with  it,  as  in  the 
De  Nieff  Case  the  party  who  was  allowed 
to  testify  was  merely  nominally  a  party  de- 
fendant; and  made  such  on  the  theory  that 
all  the  heirs  of  the  grantor  were  necessai-y  • 


parties  to  cancel  the  grantor's  deed.  The 
testimony  which  he  gave  tending  to  show 
the  delivery  of  tlie  deed  sought  to  be  can- 
celed, was  not  in  his  own  favor,  but  was,  in 
law,  contrary  to  his  own  interest;  and  for 
that  reason  the  evidence  would  not  have 
been  inadmissible  under  the  rulin*^  wMjh 
we  have  made  in  the  present  case. 

The  objection  to  the  testimony  offered  in 
the  instant  case  should  have  been  sustained^ 
and  the  court  erred  in  ruling  otherwise. 

Judgment  reversed. 

All  the  Justices  concur. 


transaction  alleged  to  have  taken  place 
with  the  deceased  did  happen  as  alleged. 
It  was  further  said:  "The  plaintiff  was, 
and  liad  been  for  several  years,  in  the  occu- 
pation of  the  land  in  question,  it  is  plain, 
1  think,  that  there  were  many  facts  connect- 
ed with  such  occupation  not  involving  any 
transaction  with  the  deceased  personally, 
to  which  the  plaintiff  might  testify,  and 
which,  if  true,  tended  to  show  that  such 
occupation  was  as  owner,  in  the  expectation 
of  receiving  a  conveyance,  and  in  the  per- 
formance on  his  part  of  just  such  a  con- 
tract for  the  conveyance  as  the  plaintiff 
alleged  in  his  complaint.  The  manner  of 
his  occupation,  the  disposition  he  made  of 
the  proceeds  of  the  farm  to  his  own  use, 
his  expenditures  thereon,  the  making  of 
large  and  expensive  improvements  in  the 
erection  of  buildings  or  otherwise  upon  the 
premises,  his  actual  support  of  the  wife 
of  the  deceased  for  several  vears  (that  be- 
ing  a  part  of  the  alleged  consideration  of 
the  alleged  contract), — these  and  other  cir- 
cumstances, might  influence  the  judgment 
of  the  referee  on  the  question  whether  he 
had  been  acting  as  owner  and  in  expecta- 
tion of  a  conveyance,  and  tend  not  remotely 
to  an  inference  that  some  contract  therefor 
existed." 

Testimony  by  the  plaintiff  in  a  proceed- 
ing against  the  personal  representative  and 
heirs  of  a  deceased  person  to  establish  an 
interest  in  certain  land  which  plaintiff  had 
secured  to  be  conveyed  to  deceased  in  pur- 
suance of  a  written  agreement  that  he 
should  share  a  portion  of  the  profits  that 
might  be  realized  from  a  sale  thereof, — that 
the  instrument  had  at  all  times  been  in  his 
possession  since  the  day  of  its  date,  that 
in  pursuance  thereof  he  immediately  con- 
ducted negotiations  for  the  purchase  of 
the  property  for  decedent,  sent  numerous  , 
letters  and  telegrams,  visited  the  owner  j 
personally,  and  finally  succeeded  in  secur- 
ing the  property  for  a  certain  sum.  and 
that  a  deed  was  executed  by  tlie  owner  con- 
veying the  property  to  decedent,  is  not  evi- 
dence "as  to  anv  transaction"  had  bv  wit- 
ness  with  decedent  withvr.  the  inhibition  of 
the  statute.  Kauffman  v.  Baillie.  46  Wash. 
248.  89  Pac.  548. 

An  insured  is  not  rendered  incompetent 
to  testify  in  an  action  on  a  fire  poliev, 
4.5  L.R.A.(X.S.) 


that  the  deceased  agent  of  the  insurance 
company  had  delivered  the  policy  in  ques- 
tion to  him,  and  that  he  had  paid  said 
agent  the  amount  of  the  premium,  by  a 
statute  prohibiting  a  party  to  the  suit  who 
had  contracted  with  an  agent  of  the  ad- 
verse party,  from  testifying  "to  any  admis- 
sion or  conversation  between  himself  and 
such  agent,"  after  the  agent's  death.  Hel- 
big  V.  Citizens'  Ins.  Co.  234  111.  251,  84  N\ 
E.  897,  affirming  138  111.  App.  115. 

//.  Aa  to  poHsession  of  third  person. 

The  assignor  of  a  claim  presented  against 
the  estate  of  a  deceased  person,  for  money 
loaned  the  deceased  by  the  husband  of  the 
assignor,  is  competent  to  testify  as  to  see- 
ing  a  written  acknowledgment  of  the  in- 
debtedness of  the  decedent  to  her  husband 
in  the  latter's  possession,  as  it  in  no  sense 
involved  a  personal  transaction  between  the 
witness  and  tlie  deceased.  Bloss  v.  Mor- 
rison, 47  Hun,  218. 

The  defendant  is  competent  to  testify 
in  an  action  upon  a  note  made  by  him  to 
plaintifTs  decedent,  that  he  satv  the  note 
in  his  wife's  possession,  where  it  was 
claimed  that  the  note  after  its  delivery  wasv 
given  to  and  became  the  property  of  defend- 
ant's wife,  and  was  claimed  by  defendant 
by  a  title  growing  out  of  his  marital  rights 
as  survivor  of  his  wife,  as  this  was  not  a 
personal  transaction  between  the  witness 
and  plaintifTs  intestate;  but  the  court  said 
it  was  a  fact  with  which  the  intestate  had 
no  then  present  or  immediate  connection. 
Smith  V.  Sargent,  07  Barb.  243. 

On  an  issue  as  to  whether  a  deed  handed 
to  a  third  person  by  the  grantor,  for  de- 
livery to  the  grantee,  had  been  received  hy 
the  grantee  before  the  grantor's  death, 
grantee's  mother  was  competent  to  testify 
to  grantee's  possession  of  the  deed  prior 
to  the  death  of  grantor,  such  possession 
being  prima  facie  evidence  of  delivery. 
Furenes  v.  Eide.  109  Iowa,  511,  77  Am.  St. 
Rep.  645,  80  N.  W.  539. 

A  party  to  an  action  of  trespass  to  try 
title  is  competent  to  testify  that  he  saw 
the  deed  for  the  land  in  controversy,  from 
fhe  deceased  ancestor  of  the  adverse  parties^ 
in  possession  of  the  grantee  named  therein, 
and   that  the  latter  gave  the  deed   to  th^^ 


1913. 


WALL  V.  WALL. 


589 


witness,  sinc£  such  testimony  does  not  evi- 
dence ''a  transaction  with  or  statement  by" 
the  decedent,  but  evidences  an  independent 
act  of  the  witness  in  no  way  connected  with 
the  decedent.  Walker  v.  Pittman,  18  Tex. 
Civ.  App.  619,  46  S.  W.  117. 

///.  As    to   receipt   of   letter   or   other 
writing  through  the  mails. 

There  is  considerable  conflict  as  to  the 
right  of  an  interested  party  to  testify  to 
the  receipt  of  a  letter  or  other  writing 
through  the  mails,  which  purports  to  have 
been  sent  by  the  decedent.  The  majority 
of  the  cases  nold  that  the  surviving  party 
is  competent  to  testify  to  the  receipt  of  a 
letter,  and  to  identify  it  or  to  prove  its 
loss,  as  such  testimony  is  said  not  to  refer 
to  a  transaction  or  communication  from  a 
deceased  person  within  the  meaning  of  the 
statute. 

A  defendant  may  testify  in  an  action 
brought  by  an  administrator  to  recover 
money  loaned  by  the  decedent  in  his  life- 
time, that  money  for  the  payment  of  the 
debt  was  inclosed  in  an  envelop  and  taken 
to  the  postoffice,  and  that  certain  steps 
were  there  taken  to  have  the  postmaster 
register  the  letter  and  send  it  to  the  de- 
cedent in  a  distant  state,  and  also  that  in 
due  time  he  received  a  writing  acknowledg- 
ing the  receipt  of  the  money  (which  was 
identified  and  introduced  in  evidence),  as 
such  evidence  did  not  violate  the  limitation 
prescribed  by  the  Code,  which  prohibits  a 
party  from  testifying  "to  a  communication 
or  transaction  had  personally"  with  the 
decedent.  Bryan  v.  Palmer,  83  Kan.  298, 
111  Pac.  443,  21  Ann.  Cas.  1214. 

Under  a  similar  statute  it  was  held  in 
Daniels  y.  Foster,  26  Wis.  686,  that  testi- 
mony by  the  survivor  as  to  the  receipt  of 
a  letter' written  by  the  other  party  before 
his  death  was  admissible.  In  the  opinion 
it  was  said:  "The  deceased  party  could 
not,  from  the  nature  of  the  transaction, 
have  made  any  directly  contradictory  state- 
ment. He  was  a  party  to  the  transaction, 
but  not  an  immediate  party,  at  least  to 
that  part  of  it  concerning  which  the  proof 
is  offered.  The  fact  to  be  proved  is  not 
one  of  which  he  had  any  positive  knowl- 
edge, or  which  he  could,  if  living,  have 
positively  denied.  He  could  deny  it  in- 
directly OT  by  inference  only,  by  denying 
that  he  ever  wrote  the  letter.  But  this 
would  be  testimony  to  another  fact  or  point, 
as  to  which  it  is  not  proposed  to  examine 
the  living  party,  and  of  which  he  had  no 
positive  knowledge."  This  case  has  been 
followed  in  Spear  v.  Evans,  51  Wis.  42,  8 
X.  W.  20,  and  Sawyer  v.  Choate,  92  Wis. 
633,  66  N.  W.  689. 

The  plaintiff  is  a  competent  witness  in 
a  proceeding  against  the  personal  repre- 
sentative of  a  decedent  under  a  statute  au- 
thorizing an  illegitimate  child  to  inherit 
from  the  parent  in  case  the  parent  has 
recognized  the  child  in  writing,  to  testify 
that  he  had  received  certain  letters  through 
the  mail  which  recognized  the  relations 
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of  the  parties,  and  that  they  were  in  the 
handwriting  of  the  decedent,  since  neither 
of  these  facts  involved  any  transactions  or 
communications  with  the  deceased.  Britt 
V.  Hall,  116  Iowa,  564,  90  N.  W.  340,  dis- 
tinguishing McCorkendale  v.  McCorkendale, 
111  Iowa,  314,  82  N.  W.  764. 

In  Scarborough  v.  Blackman,  108  Ala. 
656,  18  So.  735,  it  was  held  that  the  plain- 
tiff was  competent  to  testify,  in  an  action 
against  the  administrators  of  a  decedent 
to  recover  money  loaned  decedent,  to  the 
reception  of  letters  from  decedent  and  their 
destruction,  but  not  as  to  their  contents, 
which  it  was  alleged  admitted  the  indebted- 
ness and  contained  a  promise  to  pay.  The 
court  said:  "It  was  proper  for  li^r  [plain- 
tiff] to  prove  by  her  own  testimony  the 
reception  of  letters  and  their  destruction. 
This  was  necessary  and  preliminary  to  the 
proof  of  their  contents.  The  contents,  how- 
ever, were  clearly  within  the  exception 
which  prohibits  any  party  from  testifying 
against  another  as  to  any  transaction  with 
or  statement  by  any  deceased  person  whose 
estate  is  interested  in  the  result  of  the 
suit." 

So,  in  Montague  v.  Thomason,  91  Tenn. 
168,  18  S.  W.  264,  it  was  held  that  a  de- 
fendant is  competent  to  testify  in  an  action 
by  administrators  of  a  deceased  person,  to 
the  receipt  of  a  letter  from  the  deceased, 
and  as  to  its  being  lost,  but  he  is  incom- 
petent to  testify  as  to  its  contents  or  what 
he  did  in  response  thereto.  The  court  said: 
"Preliminary  to  the  introduction  of  other 
proof,  it  was  competent  for  Thomason  to. 
state,  as  independent  facts,  that  he  at  a 
particular  time  possessed  a  written  instru- 
ment or  letter,  and  that  it  had  been  unin- 
tentionally lost  (see  intimation  to  this 
effect  in  Mason  v.  Spurlock,  4  Baxt.  663)  ; 
but  if  claimed  to  have  been  written  by  Hos- 
sell,  deceased,  he  was  not  competent  to 
testify  as  to  its  contents,  or  to  prove  by 
his  own  oath  what  he  did  in  response  there- 
to." To  the  same  effect  is  Boozer  v.  Teague, 
27  S.  C.  348,  3  S.  E.  661. 

And  in  Minnis  v.  Abrams,  105  Tenn.  662, 
80  Am.  St  Rep.  913,  68  S.  W.  645,  it  was 
held  that  a  plaintiff  in  an  action  against 
the  administrator  of  a  deceased  person  was 
competent  to  testify  as  to  his  possession 
of  a  letter  from  the  deceased  that  he  pro- 
posed to  offer  in  evidence,  and  that  it  was 
in  the  handwriting  of  the  deceased,  as  such 
testimony  was  not  within  the  inhibition 
of  the  statute  which  disqualified  a  party  to 
the  action  to  testify  as  to  any  transactions 
with  or  statements  by  the  deceased. 

In  Re  Budlong,  54  Hun,  131,  7  N.  Y. 
Supp.  289,  affirmed  on  other  grounds  in 
126  N.  Y.  423,  27  N.  E.  945,  which  was  a 
proceeding  contesting  the  validity  of  a  will, 
where  it  appeared  by  other  evidence  that 
testator  dictated  certain  letters  to  his  wife 
to  be  transmitted  by  her  to  one  of  the 
parties  to  the  proceeding,  the  party  to 
whom  they  were  addressed  was  permitted 
to  produce  the  letters  and  identify  them  as 
those  received  from  the  wife  of  the  testator. 

In  Minnesota  it  is  held  that  the  statute 
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declaring  any  party  to  an  action,  or  inter- 
ested in  the  event  thereof,  incompetent  to 
give  evidence  therein  of  or  concerning  "any 
conversation  with  or  admission  of"  a  de- 
ceased or  insane  persoui  refers  only  to 
spoken  words,  and  does  not  exclude  testi- 
mony of  the  acts  of  the  deceased  or  insane 
party,  although  such  acts  may  have  in  law 
the  same  effect  as  oral  admissions.  Chad- 
wick  V.  Cornish,  26  Minn.  28,  1  N.  W.  65; 
Hall  V.  Northwestern  Endowment  &  Legacy 
Asso.  47  Minn.  85,  49  N.  W.  524;  Living- 
ston V.  Ives,  36  Minn.  65,  27  N.  W.  74. 

Accordingly,  it  is  held  that  an  interested 
witness  may  not  only  testify  to  the  receipt 
of  a  letter  from  a  person  since  deceased, 
but  that  he  may  testify  to  the  contents  of 
the  letter  as  well.  Livingston  v.  Ives,  35 
Minn.  55,  27  N.  W.  74;  Newton  v.  Newton, 
46  Minn.  33,  48  N.  W.  450. 

On  the  other  hand,  it  has  been  held  that 
an  interested  witness  is  disqualified  from 
testifying  to  tiie  receipt  of  letters  through 
the  mails  from  a  deceased  person,  upon  the 
ground  that  the  reception  by  the  witness 
of  the  letters  constituted  a  ^^transaction" 
with  a  person  since  deceased,  within  the 
meaning  of  the  statute.  Kroh  v.  Heins, 
48  Neb.  691,  67  N.  W.  771,  approved  and 
followed  in  Smith  v.  Perry,  62  Neb.  738, 
73  N.  W.  282. 

The  court  in  Kroh  v.  Heins,  supra,  in 
referring  to  Daniels  v.  Foster,  26  Wis. 
686,  which  announces  a  contrary  doctrine, 
took  occasion  to  remark  that  "the  reason- 
ing of  the  author  of  the  opinion  is  illogical 
and  unsound,"  and  said  that  "a  transac- 
tion is  the  doing  or  performing  of  anv  busi- 
ness or  affair.  It  may  be  accomplished  by 
writing  as  well  as  orally.  The  delivery  of 
a  written  instrument  is  a  part  of  the  trans- 
action, since  it  would  be  incomplete  without 
delivery."  The  court  remarked,  however, 
that  if  there  had  been  proof  that  the  writer 
deposited  the  letter  in  the  posto£5ce,  the 
presumption  might  be  indulged  that  the 
addressee  received  the  same  by  due  course 
of  mail. 

So,  in  a  proceeding  against  the  heirs  of 
a  deceased  person,  to  prove  for  record  an 
instrument  purporting  to  have  been  execut- 
ed by  decedent  in  his  lifetime,  and  to  convey 
certain  lands  therein  described,  it  "was 
held  in  Howard  v.  Zimpelman,  —  Tex.  — , 
14  S.  W.  59,  that  the  grantee  was  incom- 
petent to  testify  to  having  received  the 
instrument  through  the  mails  with  a  certain 
postmark,  for  the  purpose  of  establishing 
a  delivery,  upon  the  ground  that  the  testi- 
monv  related  to  a  transaction  with  the 
decedent. 

Under  a  statutory  provision  that  no  per- 
son shall  be  allowed  to  testify  of  his  own 
motion  where  the  adverse  party  defends 
as  an  heir,  etc.,  of  a  decedent,  a  person 
bringing  suit  as  the  widow  against  the 
other  heirs  and  trustee,  to  establish  an 
interest  in  property,  is  not  a  competent 
witness  to  testify  to  the  receipt  of  certain 
letters  through  the  mails  from  deceased, 
whereby  it  was  sought  to  establish  the 
relation  of  husband  and  wife  by  the  declara- 
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tions  of  the  writer.     Carpenter  v.  Ware, 
4  Colo.  App.  458,  36  Pac.  298. 

In  First  Nat.  Bank  v.  Warner,  17  N.  D. 
76,  114  N.  W.  1085,  17  Ann.  Ca».  218,  it 
was  held  that  the  cashier  of  a  bank  that 
was  a  party  to  an  action  against  the  per- 
sonal representatives  of  a  deceased  person 
was  competent  to  testify  as  to  mailing  a 
notice  to  deceased,  and  as  to  the  receipt 
of  the  registered  letter  containing  said  no- 
tice from  decedent,  even  though  the  testi- 
mony tended  to  establish  a  transaction  with 
the  deceased  (which,  however,  was  not 
decided),  upon  tne  ground  that  the  statute 
did  not  prohibit  agents  of  t^e  parties  from 
testifying.  The  court  points  out  that  this 
was  so  at  common  law,  and  that  therefore 
the  statute  would  not  be  construed  to  ex- 
clude testimony  which  was  admissible  at 
common  law. 


IV.  As  to  po99eaaion  of  witness  tehen 
offered  to  contradict  testimony  of~ 
fered  by  the  other  side. 

It  has  been  held  competent  for  the  sur- 
vivor to  testify  to  facts  which  may  infer- 
entially  disclose  the  existence  of  a  personal 
transaction  with  a  deceased  person,  where 
the  evidence  is  offered  not  to  establish 
affirmativelv  a  cause  of  action  or  a  defense, 
but  merely  to  contradict  some  fact  testified 
to  by  a  witness  on  the  other  side. 

Thus,  in  Lewis  v.  Merritt,  98  N.  Y.  206, 
it  was  held  that  the  defendant  was  com- 
petent to  testify  that,  at  the  time  of  a 
conversation  two  days  before  the  testatrix's 
death,  in  her  presence,  lie  had  possession 
of  the  notes  sued  upon,  where  the  executor 
who  brought  the  action  testified  that  cer- 
tain notes  seen  by  him  in  a  trunk  in  the 
room  of  the  testatrix  the  morning  before 
her  death  were  not  in  the  trunk  immediate- 
ly thereafter,  and  that  defendant  was  in  the 
room  where  the  notes  were  kept  during  the 
day  preceding  the  testatrix's  death,  and  had 
the  opportunity  to  take  the  notes  from 
the  trunk  without  authority,  as  it  tended 
directly  to  contradict  the  afiirmative  testi- 
mony of  the  executor  that  ho  saw  the  notes 
in  the  trunk  the  dav  before  the  testatrix's 
death.  While  the  testimony  might  furnish 
an  inference  on  the  main  issue,  viz,,  whether 
the  testatrix  prave  the  notes  to  the  defend- 
ant, it  was  stated  in  the  opinion  that  it 
was  not  offered  for  the  purpose  of  estab- 
lishing an  affirmative  defense. 

Testimony  by  the  defendant  in  an  action 
bv  the  heirs  of  defendant's  deceased  hus- 
band,  to  establish  a  deed  of  conveyance 
alleged  to  have  been  made  by  the  defendant 
to  the  deceased  in  his  lifetime,  to  the  effect 
that  there  never  was  a  deed  from  her  to 
decedent  in  a  certain  desk,  after  several 
of  plaintiff's  witnesses  had  testified  that 
at  several  different  times  they  had  seen  the 
alleged  deed  in  that  desk,  which  defend- 
ant testified  contained  only  her  own  papers, 
is  competent  as  it  does  involve  a  transaction 
between  defendant  and  the  deceased  witliin 
the    meaning    of    the    statute.      Blaesi    v. 
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BlaeBi,  14  N.  Y.  Civ.  Proc.  Rep.  216,  15 
N.  Y.  S.  R.  672. 

V.  Am  to  Io«8  of  ifutrunient  from  poM- 
aeasion  of  toitneao. 

Plaintiff  is  incompetent  to  testify  in  an 
action  against  the  personal  representative 
of  a  deceased  person  upon  a  lost  note 
alleged  to  have  been  executed  by  decedent, 
that  he  lost  the  note,  as  this  Would  be  in- 
directly  testifying  that  the  decedent  had 
executed  it,  though  he  is  competent  to  tes- 
tify that  he  had  lost  the  note  which  he  had 
showed  to  a  witness  who  had  testified  that 

plaintiff  had  showed  him  a  paper  purporting 
to  be  decedent's  note  for  the  same  amount 
and  of  the  same  date  alleged  in  plaintiff's 
petition,  and  that  the  signature  was  that 
of  decedent.  James  v.  Hayden,  10  Ky.  L. 
Rep.  634. 

But  in  Standridge  v.  Powell,  11  S.  C. 
549,  however,  it  was  said  that  proof  of  loss 
is  no  evidence  of  the  contents  of  the  paper, 
and  therefore  cannot  be  evidence  "in  re- 
gard to  any  transaction  or  communication." 

In  Parker  v.  Edwards,  85  Ala.  246,  4 
So.  612;  Milam  v.  Milam,  60  Ind.  68;  and 
Jenkins  v.  Emmons,  117  Mo.  App.  1,  94 
8.  W.  812,  holding  that  it  is  competent  for 
a  party  to  an  action  against  the  represen- 
tatives of  a  decedent's  estate  to  testify  to 
the  loss  of  an  instrument  executed  by 
decedent,  the  testimony  was  not  offered  for 
the  purpose  of  proving  the  execution  and 
delivery  of  the  instrument,  which  were 
otherwise    proved    or   were   not    disputed. 

A.  L.  R. 
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J.  F.  GRUBER,  Appt. 
(116  Minn.  221,  133  N.  W.  671.) 

Food  *  Tlolation  of  lavra  —  oonflict. 

1.  Defendant,  as  traveling  salesman  for 
a  New  York  manufacturer,  took  an  order 
from  a  dealer  in  St.  Paul  for  certain  con- 
fectionery; such  order  being  subject  to  ac- 
ceptance or  rejection  by  the  manufacturer. 
The  order  was  accepted  by  packing  the 
confectionery  in  boxes  and  delivering  the 
same  to  a  carrier  in  New  York,  for  ship- 
ment to  the  dealer  in  St.  Paul.  A  portion 
of  such  eonfectioneiT  was  colored  with 
coal-tar  dye.  It  is  held  that  the  sale  of  the 
confectionery  took  place  wholly  in  New 
York,  and  therefore  did  not  constitute  a 

Headnotes  by  BtTKN,  J. 


violation  of  Rev.  Laws  1905,  §  1767,  pro- 
hibiting the  manufacture  or  sale  of  con- 
fectionery colored  with  coal-tar  dye. 

Criminal  law  —  aiding  and  abetting  — 
oonflict  of  laws. 

2.  It  is  not  criminal  under  the  laws  of 
this  state  to  aid  or  abet  the  doing  of  an 
act  in  another  state,  though  such  act  would 
violate  the  laws  of  this  state  if  done  within 
its   borders. 

Sale  —  traveling  salesman  —  forward- 
ing order. 

3.  Defendant,  in  taking  and  forwarding 
the  order,  was  not  guilty  of  selling  adulter- 
ated confectionery  m  this  state,  or  of  aid- 
ing or  abetting  in  such  a  sale. 

(December  8,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Municipal  Court  of  8t.  Paul  con- 
victing him  of  selling  adulterated  confec- 
tionery in  violation  of  statute. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brooks  A  Jamison  for  appel- 
lant. 

Messrs.  George  T.  Simpson,  Attorn^ 
General,  and  Lyndon  A.  Smith,  Assistant 
Attorney  General,  for  the  State: 
'  If  any  essential  element  of  that  which  is 
a  crime  in  this  state  is  done  in  this  state, 
and  the  other  essential  elements  are  done 
in  another  state,  then  the  person  doing 
such  essential  element  of  the  offense  in  this 
state,  is  guilty  in  this  state. 

State  V.  Gessert,  21  Minn.  309;  People  v. 
Botkin,  132  Cal.  231,  84  Am.  St.  Rep.  30, 

64  Pac.  286;  Jackson  v.  Com.  100  Ky.  239, 
66  Am.  St.  Rep.  336,  38  S.  W.  422,  1001; 
State  V.  Lord,  16  N.  H.  367;  State  v.  Terry, 
109  Mo.  601,  10  S.  W.  206;  State  v.  Chapin, 
17  Ark.  561,  66  Am.  Dec.  462. 

There  was  a  sale  by  the  defendant. 

Rock  Island  Plow  Co.  v.  Peterson,  93 
Minn.  366,  101  N.  W.  616;  J.  B.  Inderrieden 
Co.  V.  J.  C.  Johnson  Co.  112  Minn.  469,  128 
N.  W.  670;  Hart  v.  State,  87  Miss.  181,  112 
Am.   St.  Rep.  437,  39  So.  623;   Re  Kahn, 

65  Minn.  612,  67  N.  W.  154. 

Messrs.  O.  H.  O'Neill  and  John  Burns 
also  for  the  State. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  municipal  court  of  St.  Paul  adjudging 
defendant  guilty  of  wrongfully,  unlawfully, 
and  wilfully  selling  to  Mrs.  R.  B.  Superior, 
in  St.  Paul,  confectionery  which  contained 
coal-tar   dye,   in  violation  of  §1767,   Rev. 


Note.— The  rule  applied  in  the  above 
ease  to  determine  the  place  of  sale  is  ex- 
emplified in  many  cases  cited  in  the  note 
to  Fisher  v.  Com.  44  L.R.A.(N.S.)  435,  as 
to  the  place  of  sale  of  intoxicating  liquor. 
Generally  as  to  conflict  of  laws  as  to  sales 
of  personal  property,  see  note  to  Welsh's 
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Succession,  64  L.R.A.  823;  and  see  in  that 
connection  note  to  Brown  v.  Wieland,  61 
L.R.A.  417,  which,  though  confined  to  con- 
flict of  laws  as  to  sales  of  intoxicating  li- 
quor, deals  with  principles  applicable  to 
sales  generally. 
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Laws  1905.  This  statute  is  as  follows:  "No 
person  shall  manufacture  or  sell  adulterated 
confectionery;  and  confectionery  shall  be 
deemed  adulterated  if  it  contain  terra 
alba,  bar^tes,  talc,  coal-tar  dye,  or  any  other 
poisonous  or  injurious  coloring  matter,  or 
any  poisonous  or  injurious  flavoring  matter, 
or  any  substance  injurious  to  health." 
The  facts  were  stipulated.  Defendant  re- 
sided at  Elmira,  New  York,  and  was  a  trav- 
eling salesman  of  O.  T.  Stacy  Company,  a 
corporation  under  the  laws  of  New  York, 
having  its  place  of  business  in  Rochester,  in 
that  state.  AH  of  the  officers  of  O.  T. 
Stacy  Company  live  in  New  York,  its  busi- 
ness is  the  manufacture  and  sale  of  confec- 
tionery at  said  city  of  Rochester,  and  it 
has  never  maintained  any  office  or  place  of 
business  in  Minnesota.  On  August  23,  1910, 
defendant  in  the  regular  course  of  his  em- 
ployment as  such  traveling  salesman  called 
upon  Mrs.  Superior  in  St.  Paul  and  solicited 
and  obtained  from  her  an  order  for  certain 
confectionery.  He  did  not  exhibit  samples 
of  the  confectionery  ordered,  but  stated  that 
the  color  of  said  confectionery  would  be 
pure.  He  then  wrote  out  the  order  upon  a 
iylank  order  form  of  the  O.  T.  Stacy  Com- 
pany, and  forwarded  it  to  such  company  at 
Rochester,  New  York.  Defendant  acted 
solely  in  the  capacity  of  a  traveling  sales- 
man for  0.  T.  Stacy  Company.  He  had  no 
authority  to  accept  the  order,  but  took  it 
subject  to  acceptance  or  rejection  by  said 
company,  when  received  at  Rochester.  He 
had  nothing  further  to  do  with  the  trans- 
action after  taking  and  forwarding  the 
order,  and  no  personal  knowledge  of  when 
or  how  such  order  was  filled  or  shipped. 

September  4,  1910,  Mrs.  Superior  received 
from  O.  T.  Stacy  Company  certain  confec- 
tionery in  fulfilment  of  said  order.  This 
confectionery  was  shipped  by  rail  by  said  0. 
T.  Stacy  Company  from  Rochester,  New 
York,  direct  to  Mrs.  Superior,  at  St.  Paul. 
Before  such  shipment,  it  was  packed  in 
twenty-nine  pasteboard  boxes,  and  these 
boxes  were  packed  in  one  wooden  box,  which 
was  securely  nailed,  and  consigned  as  one 
package  to  Mrs.  Superior.  When  received 
the  merchandise  was  in  the  original  paste- 
board boxes  and  in  the  original  wooden  box, 
which  were  in  the  same  condition  as  when 
shipped.  The  confectionery,  at  the  time  of 
the  shipment  and  when  received,  contained 
coal-tar  dye  which  had  been  employed  to 
color  said  confectionery.  The  final  para- 
graph of  the  stipulation  of  facts  is  as  fol- 
lows: "Certain  coal-tar  dyes  are  poisonous 
and  injurious  to  the  health  of  those  who  eat 
the  substances  colored  by  them.  The  Fed- 
eral government  has  held  that  the  use  in 
food,  for  any  purpose,  of  any  coal-tar  dye 
except  certain  coal-tar  dyes  mentioned  bv ' 
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name,  will  be  grounds  for  prosecution  under 
the  pure  food  and  drug  law  of  June  30, 
1906.  One  of  the  coal-tar  dyes  excepted 
from  the  general  class  and  condemnation  of 
coal-tar  dyes  is  a  certain  coal-tar  dye  de- 
scribed as  'Orange  Shade,  No.  85,'  and  de- 
fined as  'Orange  1 ;  *  that  the  confectionery 
shipped  as  aforesaid  to  Mrs.  R.  B.  Superior 
and  ordered  by  her  of  O.  T.  Stacy  Company, 
through  J.  F.  Gruber,  defendant,  as  herein- 
before stipulated,  was  colored  by  said  coal- 
tar  dye  last  described,  to  wit,  'Orange  Shade 
No.  85,'  'Orange  1,*  and  not  otherwise."  No 
evidence  was  received  or  offered,  except  as 
embodied  in  the  stipulation  of  facts,  and 
necessarily  our  decision  must  be  based  on 
such  stipulation. 

1.  Rev.  Laws,  §  1767,  forbids,  and  Rev. 
Laws,  §  1775,  makes  criminal,  a  sale  of  con- 
fectionery which  is  colored  with  coal-tar  dye. 
Of  course,  it  is  a  sale  within  this  state  that 
is  made  an  offense.  The  legislature  could 
not  and  did  not  prohibit  a  sale  outside  of 
the  borders  of  this  state,  or  make  such  a 
sale  a  crime  under  our  laws.  Nor  does  the 
law  forbid  the  shipment  of  such  adulterated 
confectionery  into  this  state.  It  follows, 
then,  that  the  first  question  presented  for 
our  consideration  is  whether  the  sale  of  the 
confectionery  in  question  was  made  in  this 
state  or  in  New  York.  It  appears  from  the 
stipulation  that  defendant  took  the  order 
and  forwarded  it  to  O.  T.  Stacy  Company  in 
New  York.  It  was  subject  to  be  rejected  or 
accepted  by  O.  T.  Stacy  Company.  There 
was  no  sale  and  no  contract  until  the  order 
was  accepted.  O.  T.  Stacy  Company  packed 
the  goods  ordered,  and  delivered  the  same 
to  the  carrier  in  New  Y'ork  for  shipment  to 
Mrs.  Superior.  By  so  doing,  it  accepted  the 
order,  and  the  sale  was  then  complete.  It  is 
the  law  that,  where  an  order  is  given  for 
goods  and  is  accepted  by  delivery  of  the 
goods  to  a  carrier  for  shipment  with  the  in- 
tention of  transferring  the  property  to  the 
buyer,  the  sale  is  governed  by  the  law  of 
the  place  of  shipment.  35  Cyc.  94,  and  case;^ 
cited;  Bollinger  v.  Wilson,  76  Minn.  262, 
77  Am.  St.  Rep.  646,  79  N.  W.  109. 

In  the  Bollinger  Case  an  agent  of  the 
Schlitz  Brewing  Company  of  Milwaukee, 
Wisconsin,  had  taken  an  order  for  beer 
from  plaintiff,  an  Iowa  dealer.  The  Brew- 
ing Company  accepted  the  order  and  ship- 
ped the  beer  at  Milwaukee  to  the  dealer  in 
Iowa.  It  was  held  that  the  sale  was  made 
in  Wisconsin,  and  that  neither  the  agent 
nor  the  Brewing  Company  could  be  con- 
victed of  selling  liquor  in  Iowa  contrary 
to  the  statutes  of  that  state.  Mr.  Justice 
Mitchell  said:  "Authorities  to  this  effect 
are  abundant."  If  O.  T.  Stacy  Company 
brought  suit  against  Mrs.  Superior  for  the 
purchase  price  of  the  confectionery,  and  the 
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latter  defended  on  the  ground  that  the  sale 
was  prohibited  under  the  Minnesota  laws, 
the  plaintiff  would  necessarily  prevail  on 
the  ground  that  the  sale  was  made  in  New 
York,  and  therefore  not  in  violation  of  the 
laws  of  this  state.  The  authorities  are  not 
only  abundant,  but  conclusive.  There  is  no 
escape  from  holding  that  the  sale  in  ques- 
tion was  made  in  New  York,  and  therefore 
was  not  a  violation  of  the  statute  of  this 
state  prohibiting  the  sale  of  confectionery 
containing  coal-tar  dye. 

2.  It  seems  to  have  been  the  position  of 
the  trial  court,  and  to  be  that  of  the  state, 
that  defendant  can  be  convicted  of  the  sale 
because  he  aided  or  abetted  in  making  it. 
It  is  quite  impossible  to  see  how  a  person 
can  be  guilty  of  aiding  or  abetting  in  the 
commission  of  a  crime  when  no  crime  is 
committed.  Had  the  sale  been  made  in  Min- 
nesota, the  statute  would  make  a  person 
who  aided,  abetted,  or  helped  to  bring  it 
about  guilty  as  a  principal,  and  under  this 
statute  and  a  provision  of  Rev.  Laws,  §  1775, 
making  the  doing  of  any  act  prohibited  by 
the  chapter  prima  facie  evidence  of  an  in- 
tent to  violate  the  law,  a  conviction  might 
be  sustained.  But  when  the  act  that  is 
claimed  to  constitute  the  crime  is  done  in 
another  state,  and  particularly  where  it  is 
not  a  crime  in  the  state  where  it  is  done, 
persons  in  this  state  who  counsel,  aid,  or 
abet  the  doing  of  the  act  are  no  less  inno- 
cent of  any  violation  of  our  laws  than  is  the 
nonresident  who  actually  does  the  act.  The 
cases  where  a  man  is  shot,  stabbed,  or  poi- 
soned in  this  state,  and  death  occurs  in  an- 
other state,  are  not  in  point.  The  ground 
of  holding  that  the  offense  is  committed  in 
this  state  is  that  the  acts  which  caused  the 
death  constitute  the  offense,  and  that  the 
death  is  not  the  act  of  defendant  committed 
in  the  other  state,  but  the  consequence  of 
his  acts  committed  in  this  state  and  against 
the  laws  of  this  state.  State  v.  Oessert,  21 
Minn.  369. 

Nor  can  the  act  of  defendant  in  taking 
the  order  be  considered  a  part  of  the  sale, 
so  that  it  can  be  said  that  the  sale  took 
place  in  part  within  this  state.  The  pro- 
hibited act  was  the  sale,  and  that  took  place 
wholly  in  New  York.  Defendant,  in  helping 
bring  about  a  sale  in  New  York,  was  not 
violating  a  law  of  Minnesota.  The  case  of 
Strassheim  v.  Daily,  221  U.  S.  280,  55  L.  ed. 
735,  31  Sup.  Gt  Rep.  558,  relied  on  by  the 
trial  court  is  far  from  being  in  point.  In 
that  case  the  crime  was  committed  in  Mich- 
igan, and  the  rule  applied  that  the  guilty 
party  could  be  convicted  in  the  courts  of 
that  state,  though  he  had  never  been  within 
its  borders,  providing,  of  course,  that  the 
state  succeeded  in  obtaining  jurisdiction  of 


should  commit  a  crime  in  this  state,  or  aid 
in  its  commission,  it  is  not  doubted  that 
the  courts  of  this  state  could  convict  and 
punish  him,  if  they  could  get  him  in  their 
power;  and  it  seems  equally  clear  that,  if 
a  resident  of  this  state  aids  in  a  violation 
of  the  laws  of  New  York,  he  must  be  tried, 
not  in  this  state,  but  in  New  York. 

3.  We  therefore  hold  that  defendant  was 
not  guilty  of  selling  adulterated  confection- 
ery in  this  state,  or  of  aiding  or  abetting  in 
such  a  sale.  This  is  decisive  of  the  case,  and 
we  consider  it  unnecessary  to  determine 
whether  confectionery  colored  with  "Orange 
Shade,  Orange  1"  coal-tar  dye  is  a  legiti- 
mate article  of  interstate  commerce,  or 
recognized  as  such  by  the  Federal  authori- 
ties. A  decision  on  the  interstate  conunerce 
feature  of  the  case  would  be  of  small  value, 
based,  as  it  would  have  to  be,  on  the  peculiar 
facts   disclosed  by  the  stipulation. 

Judgment  reversed. 
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Intoxicating    liquors  »  revocation 
license  ^  provisions  of  charter. 

1.  The  passage  by  a  municipal  corpora- 
tion having  charter  authority  to  revoke 
liquor  licenses,  of  an  ordinance  providing 
for  revocation,  on  second  conviction  of  vio- 
lation of  law  relating  to  the  traffic,  does  not 
prevent  the  council  from  summarily  revok- 
ing the  license  for  cause. 

Same  —  recovery  of  unearned  fee. 

2.  A  liquor  dealer  cannot  recover  the  un- 
earned portion  of  his  license  fee  when  his 
license  is  summarily  revoked  by  the  mu- 
nicipal authorities  because  he  was  not  a 
fit  person  to  conduct  the  business. 

(May  2,  1913.) 

yote.^  Recovery  of  tmeamed  liquor 
license  fee  upon  revocation  of  license 
for  miscondtict  of  licensee. 

The  authorities  uniformly  sustain  the 
position  taken  in  the  case  above  reported 
that,  in  the  absence  of  statutory  provision 
therefor,  no  recovery  of  any  part  of  a  liquor 
license  fee  may  be  had  where  the  license 
has  been  revoked  for  misconduct  of  the  li- 
censee. 

This  rule  is  stated  and  applied  in  Krueger 
V.  Colville,  49  Wash.  295,  95  Pac.  81;  and 
in  People  ▼.  Schafran,  168  Mich.  324,  134 
N.  W.  29. 


And  a  statute  providing  that  upon  the 
his  person.  If  a  resident  of  New  York '  surrender  of  a  license  the  board  shall  make 
45  T^R.A.(N.8.)  38 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Ada  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  the  unearned  portion  of  a  license 
tax  which  plaintifTs  had  paid  to  defendant 
for  the  privilege  of  selling  intoxicating 
liquor.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  P.  Reddoch,  for  appellant: 

The  authority  granting  a  liquor  license 
may  revoke  it,  if,  in  the  judgment  of  that 
body,  the  holder  of  the  license  is  an  unfit 
person  to  conduct  a  liquor  business. 

Wallace  v.  Reno,  27  Nev.  71,  63  L.R.A.. 
337,  103  Am.  St.  Rep.  747,  73  Pac.  528; 
Sprayberry  v.  Atlanta,  87  Ga.  120,  13  S.  E. 
197;  McConkie  v.  Remley,  119  Iowa,  512,  93 
N.  W.  605;  Newman  v.  Lake,  70  Kan.  848, 
79  Pac.  675;  Fell  v.  State,  42  Md.  71,  20 
Am.  Rep.  83;  Martin  v.  State,  23  Neb.  371, 
36  N.  W.  554;  State  v.  Horton,  21  Or.  83, 
27  Pac.  165;  Davis  v.  Com.  75  Va.  944; 
Cassidy  v.  Macon,  133  Ga.  689,  66  S.  E.  941; 
Re  Carlson's  License,  127  Pa.  330,  18  Atl.  8; 
Rodden  v.  License  Comr's.  —  R.  I.  — ,  21 


Atl.  1020;  Gale  v.  Moscow,  15  Idaho,  332, 
97  Pac.  828. 

A  license  tax  voluntarily  paid  cannot  be 
recovered  back  unless  there  is  a  statute 
which    expressly    authorizes   such    recovery. 

3  McQuillin  Mun.  Corp.  §  1009,  Woolen 
&  T.  Intoxicating  Liquors,  §  497;  MVlton 
V.  Moultrie,  114  Ga.  462,  40  S.  E.  302; 
McGinnis  v.  Medway,  176  Mass.  67,  57  N.  E. 
210;  Parrent  v.  Little,  72  N.  H.  566,  58 
Atl.  610;  Toman  v.  Westfield,  70  N.  J.  L. 
610,  57  Atl.  125;  Re  Lyman,  28  Misc.  278, 
59  N.  y.  Supp.  828;  People  v.  Schafran,  108 
Mich.  324,  134  N.  W.  29;  Louisville  v.  Cain, 
134  Ky.  76,  119  S.  W.  763;  Joyce,  Intox- 
icating Liquors,  §  330. 

Messrs.  E.  R.  Coulter  and  Charles  M. 
Kahn,  for  respondents: 

The  act  of  the  city  rendered  respondents' 
license  nugatory,  and  for  that  reason  they 
should  be  entitled  to  recover. 

Auburn  v.  Mayer,  68  Neb.  161,  78  N.  W^. 
462;  Lydick  v.  Korner,  15  Neb.  500,  20 
N."  W.  26;  State  ex  rel.  Johnson  v.  Corn- 
well,  12  Neb.  470,  11  N.  W.  729;  State  ex 
rel.  Conway  v.  Weber,  20  Neb.  467,  30  N.  W. 


a  reasonable  allowance  for  the  unexpired 
term  means  that  the  person  must  have  a 
license  at  the  time  of  the  .surrender,  and  so 
does  not  require  a  refund  where  the  license 
has  been  revoked  for  misconduct  on  the 
part  of  the  licensee  before  the  attempted 
Hurrender.  Louisville  v.  Cain,  134  Ky.  76. 
119  S.  W.  763. 

In  Anderson  v.  Galesburg,  118  111.  App. 
525,  it  was  held  that  where  the  plaintin, 
whose  license  had  been  revoked  for  selling 
liquor  on  Sunday,  took  it  subject  to  the 
conditions  of  an  ordinance  providing  that 
"no  portion  of  any  money  paid  to  the  city 
for  said  license  shall  be  refunded"  the  city 
was  not,  where  the  license  had  been  law- 
fully revoked,  bound  to  pay  back  the  un- 
earned portion  of  the  license  fee.  The  court 
said:  "It  may  be  that  if  the  city  had  un- 
dertaken to  abolish  all  ordinances  provid- 
ing for  the  licensing  the  liquor  traffic,  and 
to  revoke  all  outstanding  licenses,  without 
any  other  cause,  the  holders  of  the  licenses 
might  have  a  right  to  reclaim  what  is  called 
the  unearned  portion  of  the  license  fee. 
But  here,  this  revocation  was  not  a  wrong- 
ful act  by  the  city,  nor  a  violation  of  itd 
license  to  plaintiff.  It  was  revoked  for 
plaintiff's  wrongful  act  in  violating  the 
ordinances,  and  revoked  for  causes  specified 
in  the  license  and  the  ordinances  referred 
to  therein.  If  plaintiff  had  obeyed  the  ordi- 
nances, he  would  have  retained  his  license 
to  the  end  of  the  term.  He  cannot  make 
his  wrongful  act  the  basis  for  an  action 
against  the  city." 

In  Parrent  v.  Little,  72  N.  H.  566,  58 
Atl.  510,  it  was  held  that  one  whose  liquor 
license  had  been  revoked  and  canceled  be- 
cause of  illegal  sales  was  not  entitled  to  a 
rebate  for  the  unexpired  time,  although  he 
had  been  found  not  guilty  of  such  offense 
45  L.R.A.(N.S.) 


upon  a  trial  by  jury.  The  court  said: 
"The  plaintiff,  upon  accepting  the  license, 
impliedly  agreed  that  the  defendants  might 
revoke  and  cancel  it  upon  the  happening  of 
certain  contingencies;  and  the  defendants, 
having  found  that  one  of  the  contingencies 
has  happened,  have  enforced  the  contract. 
The  plaintiff's  inability  to  recover  a  por- 
tion of  the  license  fee  results  from  this  en- 
forcement, and  not  from  the  imposition  of 
a  penalty.  The  statute  intrusts  the  im- 
position of  penalties  for  violations  of  itn 
provisions  to  the  ordinary  courts  of  law. 
The  board  of  license  commissioners  and  the 
courts  act  upon  the  subject-matter  within 
their  respective  jurisdictions,  independently 
of  each  other.  The  rules  of  law  govern- 
ing their  findings  of  fact  are  different.  The 
board  of  license  commissioners  may  revoke 
a  license  when,  upon  a  consideration  of 
the  evidence,  it  appears  to  them  more  prob- 
able than  otherwise  that  a  legal  cause  for 
revocation  exists;  while  a  jury  cannot  prop- 
erly find  a  person  guilty  of  an  offense  un- 
der the  statute  unless  they  are  satisfied 
of  his  guilt  beyond  a  reasonable  doubt.  As 
a  consequence  of  this  difference,  the  findings 
of  the  two  tribunals  may  be  confiicting,  aa 
they  are  in  this  case;  but  the  finding  of 
one  tribunal  does  not  govern  or  affect  the 
action  of  the  other.  The  defendants'  order 
revoking  and  canceling  the  plaintiff's  li- 
cense remains  in  force,  notwithstanding  the 
juries'  verdicts  that  he  was  not  guilty  of 
the  offenses  for  which  the  defendants  re- 
voked his  license." 

In  Toman  v.  Westfield,  70  N.  J.  L.  610, 
57  Atl.  125,  where  plaintiff^s  license  had 
been  revoked,  not  because  of  any  miscon- 
duct, but  because  he  was  not  dwelling  in 
the  house  for  which  the  license  was  granted, 
it  was  held   that  where  a  license  for  the 
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531 ;  Chamberlain  v.  Tecumseh,  43  Neb.  221, 
47  Am.  St.  Rep.  753,  61  N.  W.  632;  School 
Dist.  V.  Thompson,  61  Neb.  857,  71  N.  W. 
728;  Sharp  v.  Carthage,  48  Mo.  App.  26; 
Hirn  v.  State,  ]  Ohio  St.  15;  Pearson  v. 
Seattle,  14  Wash.  438,  44  Pac.  884;  Bart  v. 
Pierce  County,  60'  Wash.  507,  31  L.R.A. 
(N.S.)  1151,  111  Pac.  582;  Marshall  v. 
Snediker,  26  Tex.  460,  78  Am.  Dec.  534; 
:Martel  v.  East  St.  Louis,  94  111.  67;  Alls- 
man  V.  Oklahoma  City,  21  Okla.  142,  16 
L.R.A. (N.S.)  511,  95  Pac.  468,  17  Ann.  Cas. 
184. 

Ailshte,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  the  latter  part  of  March,  1911,  re- 
spondents applied  to  the  council  of  Boise 
City  for  a  retail  liquor  license  for  a  period 
of  six  months,  commencing  April  Ist,  and 
accompanied  their  application  with  the  re- 
quired license  tax  of  $600.  The  license  was 
thereupon  granted,  and  thereafter,  on  the 
8th  of  May,  1911,  the  council  summarily  re- 
voked the  license  theretofore  issued,  enter- 
ing of  record  as  their  reason  therefor  that 


the  parties  "had  been  shown  to  be  unfit  per- 
sons in  the  judgment  of  the  council  to  con- 
duct a  saloon."  This  action  was  subse- 
quently instituted  for  the  recovery  of  the 
sum  of  $473.35,  together  with  interest  there- 
on from  the  date  of  the  cancelation  of  the 
license,  as  representing  the  unearned  por- 
tion of  the  license  money.  The  city  filed  a 
demurrer  to  the  complaint,  alleging  that 
the  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  the  city  refused 
to  plead  further,  and  judgment  was  there- 
upon entered  against  the  city  and  in  favor 
of  respondents. 

The  first  question  presented  is  that  of  the 
power  of  the  city  council  to  revoke  the 
license  issued  to  respondents.  Subdivision 
8  of  §42  of  the  city  charter,  as  amended 
in  1909  (1909  Sess.  Laws,  p.  113),  provides 
that  the  city  council  shall  have  the  power 
''to  license,  tax,  regulate,  and  restrain  bar- 
keepers, saloon  keepers,  dealers  in  and  man- 
ufacturers of  spirituous,  vinous,  or  malt 
liquors,  and  the  places  where  the  same  are 
kept  for  sale,  or  in  any  manner  disposed  of, 


sale  of  liquor  had  been  revoked  the  license 
fee  cannot  be  recovered  back  so  long  as  the 
order  for  revocation  remains  unreversed. 
The  court  said:  ''The  plaintiff  took  his 
license  subject  to  its  possible  revocation, 
and,  having  paid  the  license  fee,  he  can- 
not now  maintain  an  action  to  recover  it 
back,  because  it  appears  that  the  common* 
pleas  has  exercised  its  right  to  revoke  by 
an  order  which,  so  far  as  this  case  now 
stands,  is  legal." 

So,  also,  in  Re  Lyman,  28  Misc.  278,  59 
N.  Y.  Supp.  828,  where  a  liquor  tax  cer- 
tificate was  revoked  because  of  bad  faith 
on  the  part  of  the  applicant  in  making  his 
application,  it  was  said  that  if  the  con- 
sequence of  the  cancelation  is  the  loss  of  the 
fees  paid,  it  is  a  loss  due  entirely  to  the 
action  of  the  applicant  himself,  and  one 
which  he  must  bear. 

In  McGinn  is  v.  Medway,  176  Mass.  67, 
57  N.  E.  210,  in  which,  however,  the  revoca- 
tion was  not  for  the  misconduct  of  the 
licensee,  it  was  said:  "A  license  fee  is  not 
a  tax  imposed  upon  the  citizens  nolens 
rolens.  He  is  not  compelled  to  apply  for 
a  license,  or  to  take  one  if  the  licensing 
board  are  willing  to  grant  him  one.  If 
he  takes  it,  he  takes  and  holds  it  subject 
to  the  conditions  imposed  by  law.  Unless 
absolutely  void  at  its  inception,  it  is  valid 
until  revoked  and  he  takes  his  chances 
about  its  revocation,  whether  he  be  at  fault 
or  not:  and  he  must  be  assumed  to  have 
consented  to  stand  in  the  case  of  a  revoca- 
tion wliere  the  statute  leaves  him,  as  re- 
Bp<^cts  his  ripht  to  recover  a  part  or  the 
whole  of  the  license  fee." 

And  in  Mr^lton  v.  Moultrie,  114  Ga.  462, 
40  S.  E.  302,  an  action  to  enjoin  the  en- 
forcement of  a  municipal  ordinance  revok- 
inf^  existinjr  licenses  for  the  sale  of  liquor, 
4.')  L.R.A.  ( N.S. > 


it  was  held  that  it  is  within  the  power  of 
the  duly  constituted  authorities  of  any  mu- 
nicipality having  by  law  power  to  grant 
licenses  to  retail  liquor,  to  revoke  such  li- 
censes at  any  time  without  refunding  the 
money  paid  therefor,  or  any  part  of  the 
same;  and  that  the  fact  that  the  holders 
of  such  revoked  licenses  have  invested 
moneys  in  liquor,  or  in  fixtures  needed  in 
the  business  of  retailing  the  same,  does  not 
vary  the  application  of  the  rule. 

As  to  the  right  to  recover  a  liquor  license 
fee  where,  after  the  payment  of  the  fee, 
the  business  either  has  not  been  entered 
upon,  or  has  been  abandoned  voluntarily,  or 
it  turns  out  that  the  license  has  been  im- 
properly issued,  see  Allsman  v.  Oklahoma 
Citv,  16  L.R.A.(N.S.)  512,  and  note;  Scott 
V.  New  Castle,  21  L.R.A.(N.S.)  112;  and 
Bart  V.  Pierce  County,  31  L.R.A.(N.S.) 
1161. 

As  to  the  right  or  duty  of  municipal 
corporations  to  refund  liquor  license  fees 
on  the  adoption  of  state  prohibition,  sec 
Fitzgerald  v.  Witchard,  16  L.R.A.(N.S.) 
519,  and  note. 

As  to  the  right  of  the  legal  representative 
of  a  deceased  licensee  to  recover  a  portion 
of  the  fee  paid  for  a  liquor  license  because 
of  the  licensee's  death  before  the  expira- 
tion of  the  term  of  the  license,  sec  Wood 
V.  School  Dist.  15  L.R.A.(N.S.)   478. 

As  to  liability  for  damages  for  wrong- 
ful revocation  of  liquor  license,  see  Claus- 
sen  V.  Luveme,  15  L.R.A.(N.S. )  698,  and 
note. 

As  to  the  constitutionality  of  statutes  by 
which  conviction  of  violation  of  liquor  law 
entails  revocation  of  license  and  prohibi- 
tion of  sale  of  liquor,  see  note  to  State  v. 
Woodward,  30  L.R.A.(X.S.)    1004. 

E.  S.  O. 
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.  •  .  and  to  require  bonds  to  be  given  by 
the  proprietors  of  the  business  mentioned 
in  tliis  subdivision,  with  sufficient  sureties, 
conditioned  not  to  keep,  allow,  or  permit  a 
disorderly  house,  and  to  cancel  and  revoke 
any     such     license,     in     their     discretion. 


»i 


•     • 


It  appears  that  at  the  time  of  these 
transactions  there  was  in  force  in  Boise 
City  an  ordinance  known  as  ordinance  No. 
871,  and  that  §  17  of  that  ordinance  pro- 
vided that,  if  any  person  should  be  convicted 
a  second  time  for  violation  of  any  of  the 
provisions  of  any  of  the  ordinances  of  Boise 
City  relating  to  the  sale  and  disposal  of  in- 
toxicating liquors,  such  person  should  be 
punished  for  such  second  violation  by  both 
such  fine  and  imprisonment  prescribed  by 
the  ordinance  violated,  and  that  in  addition 
thereto  the  council  might  annul  and  declare 
forfeited  the  license  issued  to  such  person. 
It  is  argued  by  respondents  that  the  city, 
having  passed  this  ordinance  with  reference 
to  the  revocation  of  a  liquor  license  by  a 
second  conviction,  could  not,  while  such 
ordinance  was  in  force  and  effect,  sum- 
marily  and  arbitrarily  revoke  a  liquor  li- 
cense, but  that  on  the  contrary  the  council 
had  set  a  limit  to  its  discretion  by  the  pro- 
visions of  this  ordinance.  This  contention 
is  not  sound.  This  ordinance  was  not  self- 
operative.  It  did  not  direct  any  officer  to 
forthwith  cancel  the  license,  but  it  still  left 
it  to  the  city  council  to  act.  Besides,  a  city 
council  could  not  thus  limit  a  discretion 
vested  in  it  by  the  legislature.  There  can 
be  no  reasonable  doubt  about  the  authority 
of  the  city  council,  under  the  foregoing 
charter  provision,  to  summarily  and  arbi- 
trarily cancel  a  liquor  license  which  it  had 
previously  granted.  The  authority  con- 
ferred upon  the  council  by  the  legislature 
under  subdivision  8,  §  42,  of  the  charter,  is 
a  discretionary  power,  and  it  is  given  to  the 
council  as  one  of  the  police  powers  of  the 
municipality.  See  Perkins  v.  Loux,  14  Ida- 
ho, 607,  96  Pac.  694,  696;  Darby  v.  Pence, 
17  Idaho,  697,  27  L.R.A.(N.S.)  1194,  107 
Pac.  484 ;  Sprayberry  v.  Atlanta,  87  Ga.  120, 
13  S.  E.  197;  Newman  v.  Lake,  70  Kan. 
848,  79  Pac.  675. 

The  next  and  only  remaining  question  to 
be  considered  is  the  right  of  the  respondents 
to  recover  the  unearned  portion  of  the  li- 
cense money  paid.  In  the  first  place,  it  is 
conceded  that  there  is  no  statute  in  this 
state  authorizing  a  recovery  of  money  paid 
under  such  circumstances,  or  the  recovery 
of  the  unearned  portion  of  a  liquor  license 
tax  once  paid.  The  general  rule  recognized 
by  the  authorities  is  that  ^'a  license  tax  vol- 
untarily paid  cannot  be  recovered  back  un- 
less there  is  a  statute  which  expressly  au- 
thorizes such  recovery."  3  McQuillin,  Mun. 
45  L.R.A.(N.S.) 


Corp.  §1009;  1  Woolen  k  T.  Intoxicating 
Liquors,  §497;  Joyce,  Intoxicating  Liquors, 
§330. 

The  foregoing  rule,  however,  is  subject 
to  an  exception  which  McQuillin  mentions 
in  the  footnote  to  the  above-cited  section, 
as  follows:  *' Where  a  liquor  license  granted 
by  the  municipality  becomes  inoperative  by 
the  act  of  the  municipality  or  by  operation 
of  law,  the  licensee  is  entitled  to  recover 
the  unearned  portion  of  his  license."  This 
exception  seems  to  be  supported  by  the  fol- 
lowing authorities:  Pearson  v.  Seattle,  14 
Wash.  438,  44  Pac.  884;  Bart  ▼.  Pierce 
County,  60  Wash.  607,  31  L.RJL(N.S.) 
1151,  111  Pac.  582;  Him  v.  State,  1  Ohio 
St.  15;  Marshall  v.  Snediker,  26  Tex.  460, 
78  Am.  Dec.  534;  Martel  v.  East  St.  Louis, 
94  111.  67;  Allsman  ▼.  OkUhoma  City,  21 
Okla.  142,  16  L.R.A.(N.S.)  611,  95  Pac. 
468,  17  Ann.  Cas.  184. 

While  the  city  council  in  this  case  re- 
voked the  license  previously  granted  to  re- 
spondents, it  cannot  be  said,  from  the  record 
here  presented,  that  their  cancelation  of  the 
license  was  the  result  of  any  fault  of  the 
city  or  of  the  city  council.  On  the  oontrary, 
the  inference  might  properly  be  drawn  from 
the  record  that  the  respondents  had  been 
running  a  disreputable  place,  and  that  their 
conduct  had  satisfied  the  council  that  they 
were  not  fit  persons  to  conduct  the  saloon 
business.  This  is  ihe  record  made  by  the 
council  at  the  time  of  revoking  the  license 
and  the  reason  given  by  them  for  the  revo- 
cation. There  is  no  statute  in  this  state  au- 
thorizing the  return  or  payment  to  one  who 
has  procured  a  saloon  license,,  of  any  un- 
earned portion  of  such  license,  whether  re- 
voked by  the  authorities  granting  it  or  by 
a  judgment  of  a  court.  It  would  seem, 
however,  at  first  blush  that  the  city  should 
not  be  allowed  to  cancel  a  license  and  re- 
tain the  unearned  portion  of  the  license 
money.  The  people  in  their  collective  capac- 
ity as  a  municipality  ought  to  observe  the 
same  rules  of  honesty  and  fair  dealing  that 
they  would  demand  of  each  other  under  like 
circumstances  in  their  individual  dealings. 
Upon  this  principle,  which  seems  axiomatic, 
one  might  readily  conclude  that  the  city  or 
county  should  be  compelled  to  repay  un- 
earned license  money  whenever  a  license  is 
revoked  or  canceled.  When,  however,  we 
look  at  the  matter  from  another  viewpoint, 
we  see  the  matter  quite  differently.  It 
often  happens  that  either  an  individual 
member  of  society  must  suffer  an  inconveni- 
ence or  else  the  whole  community  must  suf- 
fer, in  which  case  the  inconvenience  must 
fall  rather  upon  the  individual  than  upon 
the  whole  community.  The  city  or  county 
must  act  through  agencies,  and  transact 
the  whole  public  business  in  that  wav.    The 


1913. 


ROBERTS  V.  BOISE  CITY. 


597 


city  authorities  must  make  their  estimates 
as  to  the  amount  of  revenue  required  for 
running  the  various  departments  of  the  city 
government  for  a  year.  In  making  their 
tax  levy,  they  necessarily  take  into  consid- 
eration the  amount  of  revenue  to  be  raised 
from  the  issuance  of  licenses  and  all  other 
sources  of  revenue,  and  make  the  tax  levy 
accordingly.  This  revenue,  vehen  collected, 
is  apportioned  into  various  funds  for  the 
payment  of  the  expenses  of  maintaining  the 
different  departments  of  city  government; 
and  in  the  cases  of  county  licenses  a  part  of 
such  fund  goes  to  the  maintenance  of  the 
public  schools.  If  a  rebate  or  return  on  an 
unearned  license  tax  may  be  paid  to  one 
man,  it  must  be  paid  to  all  under  like  cir- 
cumstances. If  this  rule  were  to  be  estab- 
lished and  it  should  so  happen  that  a  con- 
siderable number  of  liquor  licenses  would  be 
revoked,  the  repayment  of  the  unearned  li- 
cense tax  might  seriously  cripple  the  ad- 
ministration of  some  of  the  departments  of 
the  city  or  county  government.  Again,  if 
this  thing  can  be  done  in  the  case  of  Boise 
City,  it  can  be  done  in  the  case  of  a  revo- 
cation of  a  county  license.  If  this  rule  be 
established,  one  might  procure  a  liquor  li- 
cense for  some  particular  place  or  locality 
during  a  few  months  of  a  particularly  pros- 
perous season  of  the  year,  and  then  so  con- 
duct his  business  as  to  have  his  license  re- 
voked and  secure  the  return  of  his  money 
for  all  the  rest  of  the  period  covered  by  his 
license.  This,  no  doubt,  would  be  the  re- 
sult in  many  places.  A  saloon  would  be 
conducted  for  a  few  months,  and  then  the 
proprietor  would  manage  to  get  his  license 
revoked  for  the  balance  of  the  period. 

In  view  of  these  difficulties  and  dangers 
and  the  still  more  essential  fact  that  the 
l^islature  of  this  state  has  never  seen  fit 
to  enact  a  statute  authorizing  such  a  return 
of  unearned  license  money,  we  feel  that  the 
court  ought  not,  at  this  time  and  in  the 
face  of  these  conditions,  to  depart  from  the 
well-established  rules  of  law  governing  this 
question,  and  embark  upon  a  policy  of  com- 
pelling cities,  towns,  and  counties  to  repay 
unearned  license  money  every  time  a  license 
is  revoked,  unless  it  be  clearly  established 
that  the  party  who  procured  the  license  was 
in  no  way  responsible  for  the  revocation, 
and  that  his  conduct  in  running  the  busi- 
ness had  in  no  way  caused  the  revocation. 
In  other  words,  no  recovery  should  be  al- 
lowed unless  the  evidence  clearly  shows  that 
the  fault  lay  wholly  with  the  city,  town, 
or  county,  or  authorities  representing  them, 
instead  of  with  the  party  holding  the  license. 

When  a  person  applies  for  a  liquor  li- 
cense, he  is  seeking  a  privilege  rather  than 
a  natural  right,  and  hp  does  so  with  full 
notice  of  the  conditions  of  the  statute  gov- 
45  L.R.A.(N.S.) 


erning  that  business  and  of  the  power  of 
the  authorities  to  cancel  his  license  at  any 
time,  and  that  there  is  no  authority  for  a 
return  of  any  of  his  license  money  in  case 
of  a  revocation  of  the  license.  So  it  is  one 
of  the  risks  and  chances  of  the  business 
which  he  assumes  when  he  procures  his  li- 
cense. 

We  conclude,  therefore,  that  the  judgment 
of  the  trial  court  should  be  reversed,  and  it 
is  so  ordered.  The  cause  is  remanded,  with 
direction  to  the  trial  court  to  sustain  the 
demurrer  to  the  complaint.  Costs  awarded 
in  favor  of  appellant. 

SulliTan  and  Stewart,  JJ.,  concur. 

Petition  for  rehearing  denied. 


KE3XTUOKY  COURT  OP  APP£AIiS. 

KEl^TUCKY    &    LOUISVILLE    MUTUAL 
INSURANCE   COMPANY,   Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 
(153  Ky.  824,  166  S.  W.  897.) 

Tax  ^  on  insurance  premium  notes. 

Premium  notes  taken  by  an  insurance 
company  from  an  owner  of  property  in- 
sur^  by  it,  to  meet  assessments  levied  to 
pay  losses  as  they  occur,  are  not  subject 
to  taxation  in  the  hands  of  the  company 
prior  to  the  time  assessments  are  made 
against  them. 

(May  21,  1913.) 

APPEAL  by    defendant  from  a   judgment 
of  the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
holding  it  liable  for  a  tax  upon  certain  of 
its  premium  notes.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  R.  A.  McDowell  for  appellant, 
Mr.  M.  J.  Holt,  for  the  Conmionwealth : 
These  notes  are  the  entire  capital  stock 
of   the   company. 

United  States  L.  Ins.  Co.  v.  Spinks,  126 
Ky.  406,  13  L.R.A.(N.S.)  1063,  96  S.  W. 
889;  Buck  v.  Beach,  206  U.  S.  402,  403,  51 
L.  ed.  1112,  27  Sup.  Ct.  Rep.  712,  11  Ann. 
Cas.  732;  Frankford  v.  Fidelity  Trust  & 
Safety  Vault  Co.  Ill  Ky.  677,  64  S.  W.  470; 
Trimble  v.  Mt.  Sterling,  11  Ky.  L.  Rep.  727, 
12  S.  W.  1066;  Wolfe  County  v.  Beckett,  127 
Ky.  266,  17  L.R.A.(N.S.)  688,  105  S.  W. 
447 ;  German  Washington  Mut.  F.  Ins.  Co.  v. 

Note.  —  A  search  has  failed  to  disclose 
any  other  cases  passing  upon  the  right 
to  subject  to  taxation  premium  notes  given 
in  anticipation  of  assesflmcnts  that  may 
bo  levied  to  pay  future  losses. 
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Louisville,  117  Ky.  699,  78  8.  W.  472,  80 
S.  W.  154. 

They  have  a  fair  cash  value  and  are  as- 
eessable  for  taxation. 

Kenton  Ins.  Co.  v.  Covington,  86  Ky.  217, 
6  S.  W.  461;  Com.  v.  Kentucky  Distilleries 
&  Warehouse  Co.  143  Ky.  323,  136  S.  W. 
1032;  Gish  v.  Shaver,  140  Ky.  649,  131  S.  W. 
515. 

Hobson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  Kentucky  &  Louisville  Mutual  Insur- 
ance Company  is  a  domestic  ftre  insurance 
company  chartered  by  a  special  act  in  1839. 
Its  manner  of  doing  business  is  this:  The 
company  issues  to  each  of  its  members  a 
policy  insuring  his  property,  and  takes  from 
the  member  a  note,  the  amount  of  which 
is  double  the  usual  insurance  premium 
charged  by  regular  companies.  The  member 
pays  10  per  cent  of  his  note  when  the  policy 
is  delivered,  and  as  assessments  are  made 
during  the  continuance  of  his  policy  he  pays 
his  assessments.  At  the  end  of  the  term 
his  note  is  returned  to  him,  his  obligation 
being  simply  to  pay  such  assessments  on  the 
note  as  are  made  during  the  term  of  his 
policy;  the  note  being  the  maximum  of  his 
liability.  The  provisions  of  the  charter  un- 
der which  the  business  is  done  are  as  fol- 
lows: 

"Every  person  who  shall  become  a  mem- 
ber of  said  company  by  effecting  insurance 
therein  shall,  before  he  receives  his  policy, 
deposit  his  promissory  note  for  such  sum  or 
^ums  of  money  as  shall  be  determined  by 
the  directors,  a  part  not  exceeding  10  per 
cent  of  which  note  shall  be  immediately  paid 
for  the  purpose  of  discharging  the  incidental 
-expenses  of  the  institution,  and  the  remain- 
der of  said  deposit  note*  shall  be  payable  in 
part  or  in  whole  at  any  time  when  the  direc- 
tors shall  deem  the  same  requisite  for  pay- 
ment of  losses  or  other  expenses;  and  at 
the  expiration  of  the  term  of  insurance  the 
said  note,  or  such  part  of  the  same  as  shall 
remain  unpaid  after  deducting  all  losses  and 
expenses  occurring  during  said  term,  shall 
be  relinquished  and  given  up  to  the  signer 
thereof. 

"Every  member  of  said  company  shall  be, 
and  hereby  is,  bound  to  pay  his  proportion 
of  all  losses  and  expenses  happening  and  oc- 
curring in  and  to  said  company,  and  all 
buildings  insured  by  and  with  said  com- 
pany, together  with  the  right,  title,  and  in- 
terest of  the  assured  to  the  lands  appur- 
tenant thereto,  and  in  use  therewith,  shall 
be  pledged  to  said  company,  and  the  said 
company  shall  have  a  lien  thereon  to  secure 
the  payment  of  the  promissory  note  or  notes 
deposited,  according  to  the  respective  policy 
with  the  company,  or  so  much  thereof  as 
45  L.R.A.(N.S.)  " 


shall  at  the  time  remain  unpaid  after  de- 
ducting the  proportion  of  loss  and  expense 
chargeable  properly  against  each  note  of 
such  assured. 

''The  directors  shall,  after  receiving  notice 
of  any  loss  or  damage  by  fire  sustained  by 
any  member,  and  ascertaining  the  same,  or 
after  the  rendition  of  judgment  as  afore- 
said, against  said  company  for  such  loss  or 
damage,  settle  and  determine  the  sum  to  be 
paid  by  the  several  members  thereof  as  their 
respective  portions  of  such  loss,  and  pub- 
lish the  same  in  such  manner  as  they  shall 
see  fit,  or  as  the  laws  may  have  prescribed; 
and  the  sum  to  be  paid  by  each  member 
shall  always  be  in  proportion  to  the  original 
amount  of  his  premium  note  or  notes,  and 
shall  be  paid  to  the  treasurer  within  thirty 
days  next  after  the  publication  of  said  no- 
tice ;  and  if  any  member  shall,  for  the  space 
of  thirty  days  after  such  notice,  n^lect  or 
refuse  to  pay  the  sum  assessed  upon  him, 
her  or  them,  as  his,  her,  or  their  proportion 
of  any  loss  as  aforesaid,  in  such  case  the 
directors  may  sue  for  and  recover  the  whole 
amount  of  his,  her,  or  their  deposit  note  or 
notes,  with  cost  of  suit;  and  the  money 
thus  collected  shall  remain  in  the  treasury 
of  such  company,  subject  to  the  payment  of 
any  such  losses  and  expenses  as  have  or 
may  thereafter  accrue;  and  the  balance,  if 
any  remain,  shall  return  to  the  party  from 
whom  it  was  collected  on  demand,  after 
thirty  days  from  the  expiration  of  the  term 
for  which  insurance  was  made." 

The    notes   are    in   the   following   form: 

"$ .    Louisville,  Ky., ,  191—. 

promise  to  pay  the  Kentucky  & 


Louisville  Mutual  Insurance  Company, 
dollars  and  cents,  in  ac- 
cordance with  the  provisions  of  the  charter 
incorporating   said   company,    it   being   the 

premium  on  policy  No. .*' 

The  company  held  $62,000  of  these  notes, 
and  this  proceeding  was  brought  in  the  Jef- 
ferson county  court  to  assess  the  notes  for 
taxation  as  omitted  property.  The  county 
court  dismissed  the  proceeding.  In  the  cir- 
cuit court  it  was  adjudged  that  the  notes, 
less  such  assessments  as  had  been  paid  on 
them,  were  subject  to  taxation  as  omitted 
property.  From  this  judgment,  the  company 
appeals. 

While  the  papers  are  called  "notes,"  it 
will  be  seen  that  they  are  not  in  the  usual 
sense  promissory  notes.  The  promise  of  the 
maker  is  to  pay  the  money  in  accordance 
with  the  provisions  of  the  charter,  it  being 
the  premium  on  his  policy,  and  the  pro- 
vision of  the  charter  is  that  the  notes  shall 
be  payable  in  part  or  in  whole  at  any  time 
when  the  directors  shall  deem  the  same  re- 
Iquisite  for  the  payment  of  losses  or  other 
'expenses,  and  that  at  the  expiration  of  the 
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term  of  insurance  such  part  of  the  note  as 
shall  remain  unpaid  after  deducting  all 
losses  and  expenses  shall  he  given  up  to  the 
maker.  The  directors  are  only  authorized 
to  make  assessments  to  pay  losses,  and  so 
the  sum  of  the  promise  of  the  insurer  is  to 
pay  such  assessments  as  shall  be  made  to 
pay  losses  incurred  by  other  members  of 
the  company.  The  proof  shows  that  the 
losses  vary  very  much.  At  some  periods 
in  the  history  of  the  company  the  10  per 
cent  paid  when  the  policies  are  delivered 
was  sufficient  to  cover  all  losses;  at  other 
times  assessments  were  made.  But  what  as- 
sessments will  be  made  depends  upon  the 
losses  that  occur.  The  obligation  of  the 
insured  to  pay  is  therefore  conditional 
upon  the  occurrence  of  losses.  The  notes 
are  merely  memoranda  evidencing  the  max- 
imum liability  of  the  insured. 

In  Kenton  Itib.  Co.  v.  Covington,  86  Ky. 
213,  5  S.  W.  461,  the  court  said:  •'The 
policy  holder  is  not  required  to  pay  taxes 
on  the  amount  of  his  policy,  because  he  is 
entitled  to  no  part  of  the  money  until  he 
has  sustained  a  loss." 

Thus  accident  policies,  employers'  liability 
policies,  bonds   of    indemnity    required   in 
court  proceedings,  are  all  contracts  to  pay 
money   upon    a    contingency,   but   none    of 
I  them  are  subject  to  taxation,  because  they 
(have  no  present  cash  value.    Under  the  Con- 
stitution  and  the   statutes  property  must 
be  assessed  at  its  ''fair  cash  value  estimated 
at  the  price  it  would  bring  at  a  fair  volun- 
tary sale,"  the  value  to  be  estimated  as  of 
September  1st  of  the  assessing  year.     The 
notes   in    question   are    merely   guaranties 
signed  by  the  members  that  they  will  pay 
such  losses  as  they  may  sustain.    The  sign- 
ers of  the  notes,  though  on  separate  papers, 
are  all  parties  in  effect  to  each  contract  or 
policy.    The  case  is  not  substantially  differ- 
«nt  from  what  it  would  be  if  no  note  had 
been  executed,  and  the  whole  contract  had 
been  set  out  in  the  policy.    The  sum  of  the 
arrangement   is   that  the   members   of  the 
■  company  agree  to  insure  each  other  by  pay- 
I  iog  such  assessment  as  may  be  necessary  to 
I  pay  the  losses,  not  exceeding  the  maximum 
/  Hxed.    The  liability  is  not  certain  or  posi- 
\  tive,  but  contingent. 

In  Com.  V.  Kentucky  Distilleries  &  Ware- 
house Co.  143  Ky.  314,  136  S.  W.  1032,  we 
said:  "The  fundamental  question  to  be 
ascertained  in  determining  whether  or  not 
a  demand  or  evidence  of  debt  is  property 
of  value  is.  Has  the  owner  of  it  the  legal 
right  to  enforce  its  collection,  and  is  it 
colloctAble?" 

In  27  Am.  k  Eng.  Ency.  Law,  2d  ed.  638, 
it  is  said:  "The  word  'debt'  in  an  enumer- 
ation of  taxable  property  includes  as  well 
•urns  the  payment  of  which  is  promised  at 
46  L.R.A.(N.S.) 


a  future  day  as  sums  already  due  and  pay- 
able; but  it  does  not  extend  to  money  pay- 
able upon  a  future  contingency." 

In  37  Cjrc.  783,  it  is  said:  "To  be  thus 
taxable  it  is  not  necessary  that  a  debt  or 
claim  should  be  immediately  payable, 
but  only  that  it  should  be  a  legal  demand 
such  as  the  law  will  recognize  and  enforce^ 
fixed  and  certain,  and  not  indefinite  or  con- 
tingent, and  liquidated  as  to  its  amount." 

A  number  of  cases  are  cited  in  the  above 
which  fully  sustain  the  text. 

The  policies  and  notes  when  read  to- 
gether evidence  an  agreement  by  the  mem- 
bers of  the  society  to  insure  each  other's 
property.  There  are  not  a  few  mutual  com^ 
panics  whose  members  insure  each  other'q 
lives  or  property  by  the  payment  of  assess- 
ments to  meet  losses;  but  the  liability  to 
assessment  and  the  obligation  to  pay  future 
assessments,  when  made,  are  not  property 
which  would  bring  anything  at  a  fair  volun- 
tary cash  sale,  and  are  not  subject  to  taxa- 
tion in  the  hands  of  the  association.  While' 
appellant's  mode  of  doing  business  differs  in 
some  details  from  that  of  most  of  these  as- 
sociations, the  substance  is  the  same.  The 
law  looks  at  substance,  not  form.  Stripped 
of  the  forms,  there  is  here  simply  an  obli- 
gation to  pay  future  assessments,  as  they 
may  be  made  to  meet  losses  of  the  mem- 
bers, and  this  liability,  being  contingent, 
and  having  no  cash  value  at  tk  voluntary 
fair  sale,  is  not  taxable. 

German  Washington  Mut.  F.  Ins.  Co.  v. 
Louisville,  117  Ky.  599,  78  S.  W.  472,  80 
S.  W.  164;  Gish  v.  Shaver,  140  Ky.  649, 
131  S.  W.  515,  and  Com.  v.  Kentucky  Dis- 
tilleries &  Warehouse  Co.  143  Ky.  323,  136 
S.  W.  1032,  involved  property  that  had  a 
cash  value  at  a  fair  voluntary  sale,  not  an 
obligation  to  pay  a  future  purely  contingent 
liability. 

Judgment  reversed,  and  cause  remanded 
for  a  judgment  as  above  indicated. 
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(—  Miss.  — ,  61  So.  689.) 

Indictment  —  validity  —  nnanthorlsed 
person  before  grand  Jury. 

An   indictment  is  void  where  a  private 

Note. —  As  to  appearance  of  special  at- 
torney or  private  counsel  before  grand 
jury,  see  note  to  Hartgraves  v.  State,  33 
L.R.A.(K.S.)    568. 
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proBecutmg  attorney,  not  summoned  in  the 
case,  is  permitted  to  appear  before  and  ad- 
dress the  grand  jury  in  support  of  the  ac- 
cusation upon  which  the  indictment  is 
founded. 

(May  6,   1913.) 

APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  for  Leake  County,  re- 
fusing to  quash  an  indictment  charging  de- 
fendant with  murder.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  B.  Sullivan  and  Flowers, 
Alexander,  &  "Whitfleld,  for  appellant: 

A  grand  juror  might  testify  as  to  the 
presence  of  an  unauthorized  person  in  the 
jury  room. 

Newman  t.  State,  72  Miss.  124,  16  So. 
232;  Rocco  v.  State,  37  Miss.  367;  Durr  v. 
State,  63  Miss.  425. 

The  presence  of  such  person  rendered  the 
indictment  void. 

Welch  V.  State,  68  Miss.  341,  8  So.  673; 
Wilson  V.  State,  70  Miss.  595,  35  Am.  St. 
Rep.  664,  13  So.  225;  State  v.  Bacon,  77 
Miss.  366,  27  So.  563;  State  v.  Barnett,  98 
Miss.  812,  54  So.  313;  Herrington  v.  State, 
98  Miss.  410,  53  So.  783;  Com.  v.  Mead,  12 
Gray,  167,  71  Am.  Dec.  741;  Gordon  v.  Com. 
92  Pa.  216,  37  Am.  Rep.  672;  State  v.  Wood, 
53  N.  H.  493;  Gaines  v.  Com.  60  Pa.  319; 
Green  v.  State,  59  Miss.  501. 

Mr.  George  H.  Ethrldge,  for  the  State: 

A  juror  is  not  competent  to  impeach  his 
finding  or  his  verdict. 

Riggs  V.  State,  26  Miss.  51;  Martin  v. 
State,  98  Miss.  676,  54  So.  148;  Brister  v. 
State,  86  Miss.  461,  38  So.  678. 

Reed,  J.,  delivered  the  opinion  of  the 
court : 

A  motion  was  made  to  quash  the  indict- 
ment for  murder  against  appellant,  for  the 
reason  that  a  private  prosecuting  attorney, 
not  having  been  summoned  in  the  case, 
was  permitted  to  go  before  the  grand  jury 
and  influence  them  while  they  were  delib- 
erating on  the  charge  against  appellant. 
This  appeal  is  taken  from  the  action  of  the 
trial  court  in  overruling  the  motion. 

We  believe  that  there  was  sufficient  tes- 
timony to  support  the  averments  of  the 
motion.  It  is  shown  in  the  testimony  taken 
upon  the  hearing  of  the  motion  that  the 
attorney  stood  for  thirty  or  forty  minutes 
and  addressed  the  jury,  and  that  an  indict- 
ment was  found  against  appellant  imme- 
diately after  he  retired.  The  clerk  of  the 
jury,  in  answering  the  questions  as  to  how 
the  attorney  got  before  the  jury,  gaid: 
**TIe  came  in  of  his  own  free  will  and  ac- 
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eord."  It  has  been  deemed  improper,  in 
this  state,  for  a  private  prosecuting  attor- 
ney to  use  his  influence  before  a  grand 
jury  to  secure  an  indictment.  Indictments 
obtained  in  cases  where  such  influence  has 
been  used  have  been  decided  to  be  invalid. 
The  purpose  of  the  grand  jury  is  to  make  in- 
quiry regarding  crimes  which  have  been 
committed  within  its  jurisdiction,  and  in 
eases  where  the  testimony  is  sufficient  to 
present  for  trial  the  alleged  offenders 
against  the  law.  It  is  the  office  of  the  in- 
stitution to  bring  to  trial  persons  accused, 
and  it  must  also  be  used  as  a  means  to  pro- 
tect citizens  against  imfounded  accusations, 
through  a  private,  though  full,  examination 
of  all  the  facts  and  circumstances  connected 
with  the  charge. 

The  question  before  us  has  been  frequent- 
ly considered  and  passed  upon  in  this  state. 
En  the  case  of  Durr  v.  State,  63  Miss.  425, 
it  was  decided  that  it  was  improper  for 
the  court  to  permit  an  attorney  who  had 
been  employed  to  assist  in  the  prosecution 
to  come  before  the  grand  jury,  with  wit- 
nesses, and  there  act  for  the  district  attor- 
ney in  framing  an  indictment.  In  Welch 
V.  State,  68  Miss.  341,  8  So.  673,  an  attor- 
ney procured  himself  to  be  summoned  as  a 
witness  before  the  grand  jury,  and,  thus  in- 
troduced, addressed  the  jury,  urging  the 
finding  of  an  indictment.  Judge  Campbell, 
in  delivering  the  opinion  of  the  court,  in 
which  it  was  decided  that  the  indictment 
should  be  quashed,  said:  "In  vain  the  Con- 
stitution protests  against  being  proceeded 
against  criminally,  by  information,  for  an 
indictable  offense,  except  in  cases  men- 
tioned, if  grand  juries  are  to  be  swayed  by 
malice  or  prejudice,  or  subjected  to  other 
influences  than  those  recognized  by  law  as 
legitimate  and  proper  to  guide  them  in 
their  secret  inquest.  'The  recognition  of 
such  a  mode  of  reaching  grand  juries  (aa 
was  alleged  in  this  case)  would  introduce 
a  flood  of  evils,  disastrous  to  the  purity  ci 
the  administration  of  criminal  justice,  and 
subversive  of  all  public  confidence  in  the 
action  of  these  bodies.'  It  is  true  that  one 
indicted  is  to  be  tried  by  his  peers,  and,  if 
falsely  accused,  may  expect  a  deliverance; 
but  he  is  entitled  to  attack  the  prosecution 
in  limine,  where  it  is  procured  by  means 
unknown  to  and  unsanctioned  by  law." 

Judge  Cooper,  discussing  the  same  sub- 
ject in  the  case  of  Wilson  v.  State,  70  Miss. 
595,  35  Am.  St.  Rep.  664,  13  So.  225,  where- 
in it  was  decided  that  an  indi(;tment  should 
be  quashed  because  a  private  prosecuting 
attorney  appeared  before  the  grand  jury 
for  the  purpose  of  securing  an  indictment, 
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Baid:  'It  is  a  serious  mistake  to  suppose 
that  the  right  of  one  accused  or  suspected 
of  crime  to  the  orderly  and  impartial  ad- 
ministration of  the  law  begins  only  after 
indictment.  Immunity  from  prosecutions 
for  indictable  offenses,  except  by  present- 
ment by  the  grand  jury,  is  declared  and  pre- 
served by  the  organic  law  of  this  and  all 
the  other  states;  and  though,  by  reason  of 
the  secrecy  of  the  proceedings  before  that 
body,  ita  action  is  seldom  brought  in  re- 
view, it  cannot  be  doubted  that  one  whose 
acts  are  there  the  subject  of  investigation 
is  as  much  entitled  to  the  just,  impartial, 
and  unbiased  judgment  of  that  body  as 
he  is  to  that  of  the  petit  jury  on  his  final 
trial;  nor  that  it  is  as  essential  before  the 
one  body  as  the  other  that  private  ill-will 
or  malevolence  shall  be  excluded."  In  State 
V.  Barnett,  98  Miss.  812,  54  So.  313,  it  was 
held  that  an  indictment  should  be  quashed 
where  the  attorney  of  the  person  alleged  to 
have  been  defrauded  in  the  charge  of  ob- 
taining money  under  false  pretenses  ap- 
peared before  the  grand  jury  and  drew  the 
indictment.  And  in  Herrington  v.  State, 
98  Miss.  411,  53  So.  783,  where  the  sheriff 
went  before  the  grand  jury  and  assisted 
in  the  examination  of  the  witnesses,  it  was 
decided  that  it  was  improper  for  an  out- 
sider to  take  any  part  in  the  deliberations 
of  the  grand  jury. 

It  appears  in  this  case  that  the  private 
attorney  who  went  before  the  grand  jury 
had  not  been  summoned  as  a  witness  in  the 
case  against  appellant,  that  he  was  not  an 
officer  having  any  duty  to  perform  in  the 
matter  before  the  jury,  and  that  he  was  in 
fact  an  outsider.  The  purpose  of  the  law 
is  to  prevent  outsiders  from  taking  any 
part  whatever  in  the  deliberations  of  the 
jury,  and  to  prevent  them  from  influencing 
the  jury  in  any  manner  and  to  any  extent 
in  their  effort  to  reach  proper  conclusions. 
It  must  have  been  the  purpose  of  the  at- 
torney in  this  case,  when  he  went  before 
the  grand  jury,  to  advance  in  some  way 
the  prosecution  of  the  case  against  the  ap- 
pellant. We  emphatically  disapprove  of  all 
interference  or  influence  by  outsiders  with 
the  grand  jury  during  its  deliberations.  Its 
members  should  be  permitted  to  act  free 
from  sway  or  control  from  any  source.  As 
an  informing  and  accusing  tribunal  it  has 
an  important  and  solemn  responsibility.  It 
owes  a  dtity  to  the  state  and  a  duty  to  the 
citizen.  Its  performance  of  these  duties 
should  be  without  fear  or  favor,  or  any 
other  manner  of  influence. 

The  judgment  of  the  court  below  is  re- 
versed, the  indictment  quashed,  and  the  de- 
fendant held  to  await  the  action  of  another 
grand  jury. 
46  L.R.A.(N.S.) 
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MARJORIE    A.    SOUTHER,    Respt., 

V. 

NORTHWESTERN      TELEPHONE      EX- 
CHANGE   COMPANY,   Appt 

(118  Minn.  102,  136  N.  W.  571.) 

Highway  —   telephone   line  —   protest 
by  abutting  owner. 

1.  An  abutting  property  owner  owns  the 
fee  to  the  center  of  the  street,  subject 
only  to  the  easement  of  the  public  therein. 
Hence  the  wife  of  the  owner  of  an  abutting 
hom^tead  has  the  right  to  go  upon  the 
boulevard  upon  which  the  said  property 
abuts,  and  to  remonstrate  against,  and  to 
use  reasonable  means  to  prevent,  an  appar- 
ently unwarranted  invasion  thereof  by  the 
placing  of  a  telephone  pole  thereon;  and  in 
so  doing  she  is  not  constituted  a  trespasser. 

Trespass    ^    highway    ^    interference 
with  abutting  owner. 

2.  Where  a  telephone  company  had  a  li- 
cense from  the  city  to  place  a  telephone 
pole  upon  a  boulevard  upon  which  A  home- 
stead abutted,  and  its  servants,  when  or- 
dered by  the  wife  of  the  owner  of  the 
homestead  to  desist  from  digging  a  hole 
in  which  to  place  a  telephone  pole,  at 
first  departed,  but  later  returned,  and, 
though  the  said  wife  of  such  owner  was  in 
possession,  and  was  still  urging  that  they 
had  no  right  to  do  so,  proceeded  to  dig  the 
hole  and  set  up  the  pole,  notwithstanding 
her  objection  and  resistance,  the  said  com- 
pany was  liable  for  any  injury  inflicted 
upon  her  by  the  wanton  negligence  of  its 
servants  during  such  attempt. 

Headnotes  by  Philip  E.  Buown,  J. 


Note.  ^  Force  permiaaible  in  resisting 
or  aiding  the  attempt  of  public  aerv' 
ice  corporation  to  plant  poles,  lay 
tracJcSf  etc. 

Though  there  have  been  but  few  reported 
cases  which  have  considered  the  precise 
question  under  annotation,  they  are  sub- 
stantially in  accord. 

Resistance  of  wrongful  entry. 

In  Moore  v.  Camden  &  T.  R.  Co.  74  N. 
J.  L,  498,  122  Am.  St.  Rep.  399,  66  Atl. 
1021,  it  was  held  that  the  wife  of  the  owner 
of  the  premises  had  a  right  to  use  suffi- 
cient physical  force  to  prevent  a  construc- 
tion company  from  illegally  erecting  a  trol- 
ley pole  upon  the  premises. 

And  in  Drew  v.  Comstock,  57  Mich.  176. 
23  N.  W.  721,  where  a  section  foreman  of 
a  railroad  wrongfully  entered  upon  land 
of  a  private  owner  to  relay  tracks,  and, 
after  having  been  repeatedly  warned  off  as 
a  trespasser  and  still  persisting  in  his  ef- 
forts to  enter  upon  the  land,  was  pushed 
off  by  the  landowner,  the  court  held  that 
there  was  nothing  in  the  push  to  amount 
to  a  wrongful  assault  on  the  trespasser,  or 
'  to  justify  the  use  of  force  by  him. 
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Trial  —  Instruction  —  correctness. 

o.  Instruction  upon  wanton  negligence 
held  not  misleading. 

Evidence  ^  sufficiency. 

4.  Evidence  held  sufficient  to  sustain  a 
verdict  for  the  plaintiff,  upon  the  theory 
that  she  was  injured  through  the  wanton 
negligence  of  the  defendant  telephone  com- 
pany's servants  while  they  were  attempting, 
notwithstanding  her  objection  and  resist- 
ance, to  set  up  a  telephone  pole  on  the 
boulevard  in  front  of  homestead  property 
owned  by  her  husband. 

(June  7,  1912.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  an  alternative  motion  for  judg- 
ment notwithstanding  the  verdict,  or  for  a 
new  trial,  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  unlawfully  and  negligently  in- 
flicted by  defendant's  servants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

MessVs.  €.  D.  O'Brien  and  R.  1>. 
O'Brien  for  appellant. 

Messrs.  Brlggs,  thygeson,  &  Everall 
and  Cbarles  H.  Weyl  for  respondent. 

Philip  S.  Brown,  delivered  the  opinion 
of  the  court: 

Action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  unlawfully 
and  negligently  inflicted  upon  the  plaintiff 
by  the  defendant's  servants.  The  cause 
was  tried  to  a  jury,  and  verdict  was  had 
in  favor  of  the  plaintiff  for  $700.  The  de- 
fendant appealed  from  an  order  denyinf^  its 
alternative  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial. 

The  defendant  is  a  Minnesota  corporation, 
operating  a  system  of  telephone  lines  in  the 
city  of  St.  Paul,  with  poles,  etc.,  located 
along  and  in  the  streets  of  the  said  city. 
The  plaintiff  was  at  all  times  herein  stated 
a  married  woman  residing  with  her  hus- 
band, in  the  said  city,  on  lot  1,  block  4, 
Woodland  park,  the  said  premises  being 
their  homestead  and  owned  by  him.     This 


lot  was  bounded  on  one  side  by  a  public 
street,  duly  graded  and  opened,  called  Al- 
dine  street,  and  there  was,  at  the  time  of 
the  occurrence  complained  of  in  the  com- 
plaint, a  boulevard  on  the  said  street,  being 
a  strip  of  land  9  feet  wide  between  the  side- 
walk and  the  traveled  portion  of  the  street 
inside  the  curb  line.  There  was  not,  how- 
ever, any  curbing  on  the  street,  and  the 
boulevard  was  unfinished,  though  the  street 
had  been  opened  and  was  used  for  traveL 
This  boulevard  had  been  seeded  with  grass, 
and  there  were  six  trees  thereon,  which  the 
plaintiff's  husband  had  planted. 

On  the  trial  below,  evidence  was  admit- 
ted, which,  if  believed  by  the  jury,  was  suf- 
ficient to  warrant  a  finding  of  the  following 
facts:  An  employee  of  the  defendant,  in 
charge  of  the  defendant's  servants,  who  were 
engaged  in  erecting  telephone  poles  in  the 
vicinity  of  the  plaintiff's  residence,  directed 
one  of  said  servants,  on  the  morning  of  May 
23,  1910,  to  dig  a  hole  in  the  boulevard,  in 
which  to  place  a  pole,  in  front  of  the  plain- 
tiff's residence.  After  the  laborer  had  dug 
a  hole  about  1  foot  deep,  at  the  place  indi- 
cated, he  was  discovered  by  the  plaintiff, 
who  ordered  him  to  stop  digging,  and  he 
complied  with  such  order.  At  about  1 
o'clock  in  the  afternoon  of  the  same  day  the 
defendant's  foreman,  with  two  gangs  of 
workmen,  fourteen  in  all,  came  to  this  boule- 
vard. The  men  had  orders  from  their  su- 
perior to  dig  the  hole,  or,  as  explained  by 
one  of  the  defendant's  witnesses,  "to  get  a 
hole  dug."  Before  the  defendant's  servants 
commenced  operations,  the  plaintiff,  her  hus- 
band being  absent,  objected  to  the  setting 
of  any  pole  on  the  boulevard  and  ordered  the 
defendant's  employees  to  leave  the  premises. 
Instead,  however,  of  complying  with  such 
order,  such  employees  started  to  dig  holes 
in  which  to  place  a  pole,  whereupon  the 
plaintiff,  for  the  purpose  of  protecting  the 
premises  until  the  return  of  her  husband, 
who,  as  was  supposed  by  her,  had  gone  to 
get  an  injunction,  offered  resistance  to  such 
efforts  by  placing  a  chair  over  the  hole  and 


One  who  has  taken  possession  of  a  strip 
of  land  which  has  been  condemned  for  the 
purpose  of  building  thereon  a  pipe  line, 
may  defend  that  occupancy  against  the 
landowner  himself  or  anyone  representing 
him;  and  if  the  proprietor  enters  upon  the 
strip  and  interposes  his  person  so  as  to  be 
an  obstacle  to  the  laying  of  the  pipe  he 
may  be  lawfully  pushed  aside  by  the  use  of 
all '  force  necessary  for  the  procuring  of 
that  end.  Slingerland  v.  Kast  Jersey  Water 
Co.  58  N.  J.  L.  411,  33  Atl.  843. 

And  to  the  same  effect  is  Slingerland  v. 
Gillespie,  65  N.  J.  L.  92,  47  Atl.  47,  which 
was  an  action  based  on  the  same  facts,  but 
brought  against  the  contractor. 

But  in  Jackson  v.  American  Teleph.  & 
45  L.R.A.(N.S.) 


Teleg.  Co.  139  N.  C.  347,  70  LJI.A.  738, 
51  8.  £.  1015,  it  was  held  that  if  the  act 
of  the  employees  of  a  telephone  company  en- 
gaged in  setting  poles  and  stringing  wires 
over  a  certain  route,  in  causing  the  arrest 
of  a  landowner  along  the  route,  was  for 
the  purpose  of  getting  him  out  of  the  way 
in  order  that  poles  could  be  erected  and 
wires  strung  over  his  premises  against  hi« 
will,  and  not  because  of  an  alleg^  assault, 
the  act  was  wrongful. 

Cases  turning  upon  the  responsibility  of 
public  service  corporations  for  acts  of  em- 
ployees committing  a  trespass  will  be  found 
in  notes  to  Waaler  v.  Great  Northern  R. 
Co.  70  L.RJL.  731,  and  18  L.R.A.(N.S.)  297. 

J.  H.  B. 
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sitting  thereon,  jumping  into  the  holes 
which  the  men  were  digging,  and,  when 
they  moved  to  another  place  to  dig  another 
hole,  she  would  jump  into  that,  and  so  on. 
In  addition  to  these  efforts  to  prevent  the 
digging  of  the  holes  and  the  planting  of 
the  pole,  the  plaintiff,  who  during  most  of 
the  time  waa  being  assisted  by  her  servant 
maid,  threw  earth  and  water  on  the  men, 
attempted  to  fill  up  the  holes  which  had 
been  partly  dug,  turned  the  hose  on  the 
workmen,  and  generally  offered  such  resist- 
ance, similar  in  character  to  that  already 
detailed,  to  their  efforts  to  accomplish  their 
purpose.  The  workmen,  in  the  meantime, 
}>er8i8ted  in  their  attempts  to  dig  the  holes 
and  to  erect  the  pole,  though  frequently 
ordered  by  the  plaintiff  to  leave  the  prem- 
ises. They. shoved  the  pole  from  one  hole 
to  another,  thereby  frightening  the  plaintiff 
by. moving  it  close  to  her,  as  if  they  in- 
tended to  strike  her  therewith  or  to  put  the 
pole  in  on  her  while  she  was  in  a  hole. 

There  was  also  evidence,  properly  ad- 
mitted, sufficient  to  warrant  the  jury  in  con- 
cluding, if  they  found  it  credible,  that  one 
of  the  defendant's  servants,  in  order  to  get 
a  pike  in  a  proper  position  to  brace  the 
pole,  while  the  plaintiff,  as  he  then  knew, 
was  in  one  of  the  holes,  pulled  the  said 
pike  from  the  hole  and  pushed  it  down 
again,  thereby  scraping,  cutting,  and  injur- 
ing the  plaintiff's  leg,  but  that,  despite  the 
plaintiff's  efforts  to  prevent  the  same,  a 
hole  sufficient  to  admit  the  pole  was  com- 
pleted, and,  while  the  plaintiff  was  bending 
over  it  to  prevent  the  insertion  of  the  pole 
therein,  the  men  made  a  determined  rush 
with  the  pole  towards  such  hole,  and  the 
plaintiff  was  struck  in  the  side,  either  with 
the  pole  or  with  a  pike,  and  she  immediately 
fell  unconscious.  Evidence  was  received 
contradicting  some  of  the  matters  recited, 
and  also  tending  to  show  that,  if  the  plain- 
tiff suffered  any  injury,  it  was  due  to  her 
own  acts. 

The  plaintiff  charged  in  her  complaint 
that  the  defendant  inflicted  the  said  in- 
jury upon  her  person  recklessly  and  negli- 
gently, then  and  there  knowing  her  posi- 
tion. This  claim,  as  well  as  all  claims  of 
the  plaintiff  concerning  her  alleged  injury 
and  the  method  of  its  infliction,  the  defend- 
ant denied,  and^claimed  that  while  its  serv- 
ants were  rightfully  on  the  boulevard, 
engaged  in  extending  the  defendant's  tele- 
phone line,  the  plaintiff  unlawfully  and 
forcibly  intruded  upon  the  place  where  the 
worlf  was  being  done,  and  without  cause  un- 
lawfullv  obstructed  the  work  and  assaulted 
the  defendant's  employees,  all  of  which  acts, 
it  is  claimed,  were  done  with  the  intention 
of  injuring  the  defendant  company  and  of 
preventing  the  lawful  extension  of  its  line. 
4.5  L.R.A.(N.S.) 


The  court  instructed  the  jury,  among 
other  things,  in  effect  and  without  objec- 
tion, that  the  defendant  was  duly  author- 
ized by  the  common  council  of  the  city  of 
St.  Paul  to  enter  upon  this  boulevard  and 
erect  its  poles  thereon,  but  that  the  plain- 
tiff, being  the  wife  of  the  owner  of  the 
abutting  homestead  property,  had  the  right 
to  go  upon  such  boulevard  and  to  remon- 
strate or  take  Reasonable  measures  to  pre- 
vent the  defendant  from  carrying  out  its 
purpose  of  setting  a  telephone  pole  thereon, 
if  she  had  reason  to  believe  that  its  action 
was  unauthorized  and  unlawful,  and,  furth- 
er, that  to  such  extent  she  was  not  a  tres- 
passer, and  had  the  right  to  be  on  that  part 
of  her  husband's  premises;  that  she  had  an 
interest  in  the  homestead,  though  the  title 
was  in  her  husband,  and  that  she  was  en- 
titled to  the  peaceful  and  quiet  enjoyment 
thereof;  that  any  invasion  of  that  right 
would  be  a  wrong  against  her,  which  she 
would  have  a  right  to  prevent  by  any  proper 
and  lawful  means. 

The  court  further  instructed  the  jury 
that  the  real  question  in  the  case  was.  Was 
the  plaintiff  injured  in  her  person  by  tht^ 
negligent-  conduct  of  the  defendant's  serv- 
ants while  endeavoring  to  place  the  pole  in 
position,  and  was  the  injury  wanton?  and 
that  negligence  which  is  called  wanton  \» 
where  the  person  causing  the  injury  at  the 
time  sees  and  knows  that  the  person  in- 
jured is  in  a  position  of  peril,  and,  not- 
withstanding such  knowledge,  commits  tlio 
act  causing  the  injury,  though  it  was  in  liis 
power  to  refrain  from  doing  such  act,  and, 
further,  substantially,  that  if  the  jury  be- 
lieved from  the  evidence  that  the  plaintifl' 
was  injured  by  the  pike  in  the  manner  she 
claimed,  and  that  one  of  the  defendant's 
servants,  knowing  that  she  was  there  in  a 
position  of  peril,  moved  the  pike  and  in- 
jured her,  such  would  be  a  wanton  injury, 
for  which  the  defendant  would  be  liable. 

The  court  further  charged  the  jury  that 
if  they  found  that  the  plaintiff's  injuries,  if 
any,  were  the  consequence  and  result  of  her 
affirmative  acts  in  interfering  with  the  men. 
or  in  assaulting  them,  that  such  injuries 
would  not  have  occurred  unless  the  plaintiff 
had  so  affirmatively  interfered  with  the 
men,  attacked  them,  put  herself  in  their 
wav,  then  the  verdict  should  be  for  the  do- 
fendant.  and  that  the  same  result  would 
follow  if  they  found  that  the  plaintiff  was 
not  in  the  exercise  of  ordinary  care,  and 
that  by  her  own  acts  and  conduct  she 
brought  upon  herself  or  procured  the  injury 
to   herself   complained   of. 

The  court  also  charged,  at  the  defendant's 
request,  as  follows:  "You  are  instructed 
that  there  is  no  evidence  in  this  case  show- 
ing, or  tending  to  show,  that  the  act  of  the 
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defendant  company  in  setting  its  poles  upon 
Aldine  street,  and  at  the  point  opposite  the 
property  of  plaintiff's  husband,  where  the 
testimony  shows  the  company  were  engaged 
in  setting  them,  on  the  23d  day  of  May, 
1910,  was  an  unlawful  act,  and  there  is  no 
testimony  in  this  case  showing,  or  tending 
to  show,  that  the  defendant  company  was 
a  trespasser  upon  the  street  at  the  point  at 
which  said  poles  were  set.*' 

This  last-mentioned  instruction  must  be 
taken  as  a  part  of  the  law  of  the  case.  It 
by  no  means  follows,  however,  that  the  de- 
fendant may  not,  nevertheless,  be  held  lia- 
ble. The  acts  of  its  servants  are  not  neces- 
sarily rendered  lawful  nor  excused  by  the 
mere  fact  that  there  was  no  showing  that 
the  setting  of  the  pole  upon  the  boulevard 
was  not  of  itself  unlawful,  or  that  the  de- 
fendant's servants  were  not  trespassers  on 
the  boulevard  at  the  time  the  acts  com- 
plained of  were  committed. 

The  plaintiff's  husband  was  the  owner 
of  the  fee  to  this  boulevard  upon  which  his 
premises  abutted,  subject  only  to  the  ease- 
ment of  the  public  in  the  same  as  consti- 
tuting a  part  of  the  street.  Sanborn  v. 
Van  Duyne,  90  Minn.  216,  224,  96  N.  W. 
41;  Steenerson  v.  Fontaine,  106  Minn.  225, 
119  N.  W.  400.  The  plaintiff,  therefore, 
had  a  right  to  go  and  be  upon  the  boule- 
vard, and  from  and  after  the  departure  of 
the  first  man  who  came  to  dig,  until  the 
arrival  of  the  workmen  that  came  later  to 
plant  the  pole,  she  was  in  exclusive  posses- 
sion, so  far  as  the  defendant  was  concerned. 

What,  then,  was  the  right  of  the  defend- 
ant to  send  these  men  to  dispossess  her,  or, 
rather,  by  what  means  was  it  proper  for 
the  defendant  to  enforce  its  admitted  right 
to  enter  upon  the  boulevard  and  to  plant 
the  pole,  as  against  the  plaintiff's  protest 
and  proffered  resistance?  The  defendant 
does  not  claim  to  have  had  any  interest  in 
the  property,  and  its  only  right  to  enter 
thereon  for  the  purpose  of  planting  the  pole 
was  by  virtue  of  a  mere  license  from  the 
city,  and  such  license  did  not,  and  could 
not,  authorize  the  defendant  to  take  posses- 
sion of  the  boulevard,  or  otherwise  to  as- 
sert its  rights,  in  a  violent  and  unlawful 
manner.  "Taking  the  remedy  into  one's  own 
hands  is  at  best  an  insult  to  the  majesty 
of  the  law,  and  the  offense  is  greatly  ag- 
gravated whenever  it  is  committed  under 
circumstances  evincing  deliberation." 
Jacobs  V.  Hoover,  9  Minn.  204.  210  Gil.  189, 
190. 

It  may,  of  course,  be  argued  that  tins  is 
what  the  plaintiff  attempted  to  do;  but, 
aside  from  the  question  of  her  right  to  pro- 
tect this  property  from  what  evidently  ap- 
45  L.R.A.(N.S.) 


peared  to  her  to  be  an  unwarranted  inva- 
sion, until  her  husband  could  invoke  the 
protection  of  the  law,  it  is  sufficient  here  to 
say  that,  unless  her  acts  constituted  at 
least  a  proximately  contributing  cause  of 
her  injury,  her  attempt  to  take  the  remedy 
into  her  own  hands  is  not  here  involved, 
however  material  it  might  be  if  she  were 
the  defendant  in  a  suit  for  injury  caused 
to  another  by  such  an  attempt.  The  ques- 
tion here  is  as  to  the  right  of  the  defend- 
ant to  assert  its  alleged  right  in  the  manner 
indicated  by  the  evidence.  In  Miller-Brent 
Lumber  Co.  v.  Stewart,  166  Ala.  657,  51  So. 
943,  21  Ann.  Cas.  1149,  it  was  held  that  the 
fact  that  a  person  had  a  right  of  way  across 
the  land  of  another  did  not  justify  the 
former  in  assaulting  the  latter  in  order  to 
enforce  such  right.  "Such  is  the  rule  in 
this  state,"  said  the  court,  "with  respect  to 
the  recaption  of  personal  property  in  the 
possession  of  another,  under  claim  of  own- 
ership. Hendrix  v.  State,  50  Ala.  148,  1 
Am.  Crim.  Rep.  57.  As  said  by  Brickell. 
Ch.  J.,  in  the  Hendrix  Case,  .  .  .  *the 
law  cannot  countenance  the  substitution  of 
physical  violence  in  the  place  of  these  rem- 
edies;' ♦.  c,  the  'peaceful  remedies  of  the 
law.'  The  rule  rests  upon  a  denial  of  the 
doctrine  of  might,  and  erects  peaceful 
methods  for  the  attainment  of  social  jus- 
tice, regardless  of  the  strength  or  weak- 
ness of  the  contenders."  Again,  in  Neilsen 
V.  Hovander,  56  Wash.  93,  105  Pac.  172,  21 
Ann.  Cas.  113,  it  was  held  that  the  fact 
that  the  plaintiff,  at  the  time  of  the  defend- 
ant's assault  upon  her,  was  engaged  in  ob- 
structing a  portion  of  the  highway  of  which 
she  had  taken  possession  and  closed,  was 
neither  justification  nor  excuse.  "If  the 
respondent  did,  in  fact,  close  or  obstruct  a 
legal  highway  and  deprive  the  appellants  of 
its  use,  her  wrongful  act,  even  though  it 
created  a  public  nuisance,  did  not  excuse 
their  acts  in  taking  the  law  into  their  own 
hands,  in  making  a  violent  assault,  and  in 
committing  a  breach  of  the  peace,  to  open 
the  road  and  abate  the  nuisance."  In  that 
case  the  defendant  was  attempting  to  drive 
through  a  gate  which  the  plaintiff  had  built 
across  the  alleged  highway,  and  when  she 
attempted  to  hold  the  gate  he  assaulted  her. 
In  Churchill  v.  Hulbert,  110  Mass.  42,  14 
Am.  Rep.  578,  it  was  held  that,  though  the 
defendant  had  an  irrevocable  license  from 
the  plaintiff  to  enter  upon  the  latter's  land, 
yet,  if  the  plaintiff  resisted  the  entry  uhder 
1  a  claim  of  right,  the  defendant  had  no  right 
to  use  personal  violence  to  enforce  his  claim. 
There  are  authorities  looking  strongly  to- 
wards the  right  to  enforce  one's  property 
rights  by  force  in  certain  cases.     See  Wil- 
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liams  v.  Lubbering,  73  N.  J.  L.  317,  63 
Atl.  90;  Yale  v.  Seely,  15  Vt.  221;  Sterling 
V.  Warden,  61  N.  H.  217,  12  Am.  Rep.  80. 
But  a  close  inspection  of  the  cases  will,  in 
most  instances  at  least,  show  that  the  right 
thereby  accorded  to  use  force  was  predicated 
upon  a  total  lack  of  right  or  color  of  right 
upon  the  part  of  the  other  party.  "The 
general  rule,"  says  the  court,  in  Stanley  v. 
Payne,  78  Vt.  236,  3  L.R.A.(N.S.)  261,  112 
Am.  St.  Rep.  911,  62  Atl.  495,  6  Ann.  Cas. 
501,  "is  that  a  right  of  property  merely, 
not  joined  with  the  possession,  will  not  jus- 
tify the  owner  in  committing  an  assault  and 
battery  upon  the  person  in  possession,  for 
the  purpose  of  regaining  possession,  al- 
though the  possession  is  wrongfully  with- 
held." Again,  in  Richardson  v.  Anthony, 
12  Vt.  273,  it  is  declared:  "The  right  of  the 
owner  of  personal  chattels  to  enter  on  the 
possession  of  another  to  reclaim  property 
may  depend  entirely  on  the  manner  in  which 
the  possession  was  obtained."  In  Kirby  v. 
Foster,  17  R.  I.  437,  14  L.R.A.  317,  22  Atl. 
1111,  the  doctrine  is  stated  as  follows: 
"But  this  right  of  defense  and  recapture  in- 
volves two  things:  First,  possession  by  the 
owner;  and,  second,  a  purely  wrongful  tak- 
ing or  conversion  without  a  claim  of  right. 
If  one  has  intrusted  his  property  to  another, 
who  afterwards  honestly,  though  erroneous- 
ly, claims  it  as  his  own,  the  owner  has  no 
right  to  retake  it  by  personal  force.  If  he 
has,  the  actions  of  replevin  and  trover  in 
many  cases  are  of  little  use.  The  law  does 
not  permit  parties  to  take  the  settlement 
of  conflicting  claims  into  their  own  hands. 
It  gives  the  right  of  defense,  but  not  of 
redress.  The  circumstances  may  be  exasper- 
ating. The  remedy  at  law  may  seem  to  be 
inadequate,  but  still  the  injured  party  can- 
not be  the  arbiter  of  his  own  claim.  Pub- 
lic order  and  the  public  peace  are  of  greater 
consequence  than  a  private  right  or  an  oc- 
casional hardship.  Inadequacy  of  remedy  is 
of  frequent  occurrence,  but  it  cannot  find 
its  complement  in  personal  violence." 

Authorities  without  number  might  be 
cited  to  the  same  effect,  that  the  law  is  slow 
to  admit  the  right  of  private  redress  or  the 
private  enforcement  of  legal  rights,  and  we 
have  not  found  a  single  well-considered  case 
in  which  such  right,  when  accorded,  has  not 
been  guarded  with  qualifications  of  the  na- 
ture above  indicated.  And  we  do  not  think 
the  case  before  us  was  one  in  which  either 
the  right  or  the  emergency  justified  the 
course  resorted  to  by  the  defendant's  serv- 
ants. The  defendant  had  a  mere  license  to 
proceed  in  an  orderly,  lawful  manner  to 
erect  the  pole  upon  this  boulevard;  and  the 
plaintiff's  resistance,  under  color  and  claim 
Ko  L.R.A.(N.S.) 


of  right,  and,  as  far  as  can  be  gathered 
from  the  record,  in  perfect  good  faith,  did 
not  authorize  the  forcible  invasion  of  the 
boulevard.  The  defendant's  remedy  by  re- 
sort to  the  courts  was  ample,  and  there 
seems  to  have  been  no  such  emergency  as 
would  have  rendered  a  delay  prejudicial  to 
its  rights.  The  defendant  cannot,  therefore, 
claim  exemption  from  liability  for  the  con- 
sequences of  the  acts  of  its  servants,  mere- 
ly because  the  ultimate  purpose  they  were 
seeking  to  accomplish  was  lawful.  "The  law 
will  not  lend  its  sanction  or  support  to  an 
act,  otherwise  lawful,  which  is  accomplish- 
ed by  unlawful  means."  Chubbuck  v.  Cleve- 
land, 37  Minn.  466,  5  Am.  St.  Rep.  864,  35 
N.  W.  362.  This  is  the  governing  prin- 
ciple applicable  to  this  case.  Moreover,  "a 
grant  of  powers  and  privileges  by  a  city 
council  to  do  certain  things  does  not  carry 
with  it  any  immunity  for  private  injuries 
which  may  result  directly  from  the  exer- 
cise of  such  powers  and  privileges."  Lar- 
son V.  Ring,  43  Minn.  88,  90,  44  N.  W. 
1078,  1079. 

As  we  have  seen,  when  the  defendant's 
servants  returned  in  the  afternoon  to  set 
the  pole,  they  had  knowledge  of  the  plain- 
tiff's insistence  that  the  company  had  no 
right  to  place  the  pole  on  the  boulevard, 
and  the  plaintiff  was  in  possession,  and  yet 
they  proceeded,  if  not  to  throw  her  off  the 
boulevard,  at  least  to  forcibly  assert  the 
defendant'^  rights  in  the  premises.  What 
they  should  have  done  was  to  have  complied 
with  her  orders  and  appealed  to  the  law; 
and  the  defendant  having,  instead  of  ap- 
pealing to  the  law,  assumed  to  be  the  judge 
of  its  own  rights,  ieind  endeavored,  through 
its  servants,  to  accomplish  its  purpose  by 
force,  with  knowledge  of  the  plaintiff's 
claim  and  of  her  position  of  danger,  if, 
through  the  wanton  negligence  of  such  serv- 
ants, the  plaintiff  was  injured,  we  know  of 
no  rule  of  law  which  will  exempt  the  de- 
fendant from  liability  therefor.  Rawitzer 
V.  St.  Paul  City  R.  Co.  93  Minn.  84,  100 
N.  W.  664;  Sloniker  v.  Great  Northern  R. 
Co.  76  Minn.  306,  79  N.  W.  168. 

It  is  true  that  the  court  was  not,  per- 
haps, quite  accurate  in  its  instruction  to  the 
jury  concerning  wanton  negligence;  but  we 
do  not  think  the  jury  were  misled  thereby. 
We  are  also  of  the  opinion  that  there  was  no 
error  in  failing  to  give  the  defendant's  re- 
quests, assigned  as  error,  or  in  modifying 
the  one  given. 

No  claim  is  made  that  the  verdict  is  ex- 
cessive, and  on  the  whole  case  we  find  no 
reason  for  interfering  with  the  verdict. 

Order  affirmed. 
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MINNESOTA  SUPREME  COURT.       t  words   ''for  collection*'  no  right  to  sue  is 

conferred. 


CITIZENS'    STATE    BANK    OF    HAMIL- 
TON,  MONTANA,  Respt. 

V. 

E.  A.  TESSMAN  &  COMPANY,  Impleaded, 

etc.,  Appt. 

(121  Minn.  34,  140  N.  W.  178.) 

Bnnk  —  overdraft  —  check  to  balance  — 
stopplni;  payment  ^  effect. 

1.  Defendant  Kraemer  had  a  depOHit  and 
check  account  with  plaintilT  bank.  He  de- 
posited five  checks  given  by  defendant  Tess- 
man  &  Company,  a  corporation,  and  received 
credit  for  the  amount.  At  about  the  same 
time  he  gave  to  Tessman  &  Company  and 
its  officer  checks  on  plaintiff  bank  for  near- 
Iv  the  same  amount.  Plaintiff  paid  these 
cliecks,  but  on  presenting  Tessman  &  Com- 
pany's checks  for  payment  they  were  dis- 
honored, leaving  Kraemer's  account  over- 
drawn in  at  least  that  amount.  Substituted 
checks  were  then  given  by  Tessman  &  Com- 
pany, for  the  same  amounts  as  the  original 
ones,  with  protest  fees  added,  and  were  for- 
warded in  lieu  thereof  to  plaintiff  bank  with 
a  general  indorsement.  The  bank  advised 
Kraemer  that  tliese  checks  would  be  taken 
for  collection,  and  Kraemer  acquiesced. 
Tessman  &  Company  then  stopped  payment 
on  these  checks  and  settled  with  Kraemer 
therefor,  knowing  that  plaintiff  had  the 
checks.  Held,  that  plaintiff  bank  can  main- 
tain an  action  on  trie  checks  against  Tess- 
man &  Company. 

Check  *-   indorsement  ^  transfer     of 
title. 

2.  An  unrestricted  indorsement  of  a  check 
confers  on  the  indorsee  the  legal  title  and 
the  right  to  sue  thereon,  although  the  check 
is  taken  for  collection. 

Same  ^  restriction  ^  effect. 

3.  If  the  indorsement  is  restricted  by  the 

Headnotes  by  Hallam,  J. 


Same  —  agency  for  collection  ^  revoca- 
tion. 

4.  Where  the  indorsement  is  unrestricted, 
but  there  is  an  agreement  that  the  indorsee 
is  in  fact  merely  an  agent  for  collection, 
that  fact  may  be  shown,  and  if  the  agency 
is  a  naked  agency  to  collect,  the  indorseV 
may  revoke  the  agency  and  make  a  settle- 
ment with  the  drawer  of  the  checks. 

Principal  and  agent  ^  interest  —  revo- 
cability  of  agency. 

5.  Where  the  agency  is  coupled  with  an 
interest,  or  where  it  is  given  for  a  valuable 
consideration,  or  where  it  is  part  of  a  se- 
curity, the  agency  is  irrevocable. 

Bank  —  agency  for  collection  —  revoca- 
tion. 

6.  In  this  case  the  bank  had  an  agency 
coupled  with  an  interest.  It  had  the  legal 
title,  with  power  to  act  in  its  own  name, 
and  a  substantial  interest  in  the  subject- 
matter.  Kraemer  had  no  power  to  revoke 
the  agency,  or  to  demand  a  return  of  the 
checks  or  their  proceeds,  or  to  prejudice  the 
rights  of  the  bank  by  a  settlement  with 
Tessman  &  Company  as  long  hb  the  over- 
draft was  unpaid. 

Pleading  ^  ownership  —  proof. 

7.  The  allegations  of  the  complaint  arc 
to  the  effect  that  plaintiff  is  the  owner  of 

;  the  checks.  Such  an  allegation  is  sustained 
by  proof  of  any  legal  title.  The  legal  title 
proved  in  this  case  is  suflicient  to  sustain 
these  allegations. 

Judgment  —  sufficiency    of    finding  ^ 
indorsement  of  check. 

8.  A  finding  that  checks  were  indorsed 
and  delivered  to  the  plaintiff  imports  every- 
thing necessary  to  pass  the  legal  title  from 
the  indorser  to  the  indorsee.  A  finding  of 
"ownership"  in  express  terms  is  in  such 
case  not  necessary  to  support  a  judgment. 

Check  ^  indorsement  for  value  —  ma- 
teriality. 

9.  It  is  only  where  a  defense  arises  be- 


Xote.  —  The  reported  case  seems  to  be 
one  of  first  impression  as  to  the  right  of  a 
bank  to  which  a  check  has  been  indorsed  for 
collection,  after  the  drawer's  settlement 
with  the  payee  for  the  amount  thereof.  It 
seems  to  be  well  settled,  however,  that,  in 
general,  the  depositor  of  a  check  in  a  bank 
for  collection  remains  the  owner  of  the 
check  until  it  is  collected  (5  Cyc.  493). 
But  if  he  indorses  the  check  in  blank,  the 
bank  acquires  the  legal  title  thereto  (5 
Cyc.  404)  :  and  if  advances  arc  actually 
made  by  the  bank  to  the  depositor,  the  title 
to  the  check  passes  to  the  bank,  notwith- 
standing a  restrictive  indorsement  which 
"\vould  otherwise  show  an  intention  on  the 
part  of  the  depositor  to  retain  his  owner- 
ship (f)  Cyc.  497).  And,  further,  while  the 
depositor  may  ordinarily  revoke  the  mere 
agency  of  the  bank  to  collect,  it  seems  that 
lie  cannot  do  so  where  the  bank  has  a  lien 
on  the  check  and  its  proceeds  for  present 
or  past  advances.  (See  5  Cye.  512.) 
46  L.R.A.(N.S.) 


Accordingly,  where  the  payee  of  a  check, 
after  depositing  it  in  a  bank  for  collection, 
himself  collects  fronj,  and  settles  with,  the 
drawer,  it  would  seem  that  this  terminates 
the  bank's  authority  to  collect,  where  it 
had  a  mere  agency  for  that  purpose,  even 
though  the  check  was  indorsed  to  it  in  blank ; 
but  where,  by  reason  of  its  advances  to  the 
depositor,  the  bank  either  holds  the  legal 
title  for  value,  or,  notwithstanding  the 
form  of  the  indorsement,  has,  at  least,  an 
agency  coupled  with  an  interest  in  the 
check  itself,  it  would  seem,  as  held  in  Citi- 
zens* State  Bank  v.  E.  A..  Tessman  &  Co., 
that  it  still  has  a  right  of  action  on  the 
check,  against  the  drawer,  notwithstanding 
the  lattcr's  settlement  with  the  payee. 

As  to  the  title  of  a  bank  to  a  check  drawn 
on  another  bank,  which  has  been  credited  to 
a  depositor,  see  note  to  Fayette  Nat.  Bank 
V.  Summers,  7  L.R.A.(N.S.)    694. 
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fore  indorsement  that  the  question  whether 
the  plaintiff  is  an  indorsee  for  value  within 
the  law  merchant  became  material. 

(February  28,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  St.  Louis 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  of  certain 
checks  which  defendant  had  indorsed  to 
plaintiff  and  then  collected  himself.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Warren  £.  Whipple,  for  appellant: 

An  indorsee  of  commercial  paper  for  col- 
lection merely  does  not  thereby  acquire  such 
title  to  the  paper  as  will  sustain  a  suit  by 
him  thereon. 

Rock  County  Bank  v.  Hollister,  21  Minn. 
385;  Third  Nat.  Bank  v.  Clark,  23  Minn. 
263;  Merchants'  Nat.  Bank  v.  Hanson,  33 
Minn.  40,  53  Am.  Rep.  5,  21  N.  W.  849; 
Tyson  v.  Western  Nat.  Bank,  77  Md.  412, 
23  L.R.A.  161,  26  Atl.  520;  National  Bank 
V.  Johnson,  6  N.  D.  180,  69  N.  W.  49;  Yerkes 
V.  National  Bank,  69  N.  Y.  382,  25  Am.  Rep. 
208;  Armour  Packing  Co.  v.  Davis,  118  N. 
C.  548,  24  S.  E.  365;  Real  v.  Somerville, 
17  L.R.A.  291,  1  C.  C.  A.  598,  5  U.  S.  App. 
14,  50  Fed.  647;  Reading  v.  Beardsley,  41 
Mich.  123,  1  N.  W.  965;  Sutherland  v.  First 
Nat.  Bank,  31  Mich.  230;  Locke  v.  Leon- 
ard Silk  Co.  37  Mich.  479;  Dan.  Neg.  Inst 
§336;  Selover,  Bank  Collections,  §11;  Min- 
neapolis Sash  &  Door  Co.  v.  Metropolitan 
Bank,  77  Am.  St.  Rep.  614,  note. 

A  blank  or  unrestricted  indorsement, 
while  prima  facie  passing  title,  may  be 
shown  by  parol  to  have  been  one  for  col- 
lection merely;  and  if  so  shown,  the  pre- 
sumption is  rebutted,  and  the  indorsee  does 
not,  by  means  of  such  indorsement,  become 
the  owner  of  the  paper. 

Re  State  Bank,  56  Minn.  119,  45  Am. 
St.  Rep.  454,  57  N.  W.  336;  St.  Louis  &  S. 
F.  R.  Co.  V.  Johnson,  133  U.  S.  566,  576,  33 
L.  ed.  683,  686,  10  Sup.  Ct.  Rep.  390; 
United  States  Nat.  Bank  v.  Geer,  55  Neb. 
465,  41  L.R^.  444,  70  Am.  St.  Rep.  390,  75 
N.  W.  1088;  Holmes  v.  First  Nat  Bank,  38 
N.'b.  326,  41  Am.  St  Rep.  733,  56  N.  W. 
J  Oil;  Armour  Packing  Co.  v.  Davis,  118 
X.  C.  548,  24  S.  E.  365;  Fanset  v.  Garden 
City  State  Bank,  24  S.  D.  248,  123  N.  W. 
686;  Prescott  v.  Leonard,  32  Kan.  142,  4 
Pac.  172;  Downey  v.  National  Exch.  Bank, 
—  Ind.  App.  — ,  96  N.  E.  403;  Fayette  Nat 
Bank  v.  Summers,  105  Va.  689,  7  L.R.A. 
(X.S.)  694,  54  S.  E.  862;  Minneapolis  Sash 
&  Door  Co.  v.  Metropolitan  Bank,  77  Am. 
St.  Rep.  614,  note;  Selover,  Bank  Collec- 
tions, §§  11-19;  1  Dan.  Neg.  Inst.  §  336. 

The  ownership  of  commercial  paper  re- 
ceived by  a  banker  for  collection  does  not 
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pass  to  such  banker,  even  though  he  may 
have  remitted  in  anticipation  of  collection 
or  honored  checks  of  the  depositor  drawn 
against  such  deposit,  if  the  right  to  charge 
the  item  back  to  the  depositor  if  not  paid 
is  reserved  by  the  bank,  or  is  in  accordance 
with  the  general  course  of  dealing  between 
it  and  the  depositor. 

Re  State  Bank,  56  Minn.  119,  45  Am.  St 
Rep.  454,  57  N.  W.  336;  South  Park  Foun- 
dry &  Mach.  Co.  V.  Chicago,  G.  W.  R.  Co. 
75  Minn.  186,  77  N.  W.  796;  Armour  Pack- 
ing Co.  V.  Davis,  118  N.  C.  548,  24  S.  E. 
365;  Fanset  v.  Garden  City  State  Bank, 
24  S.  D.  248,  123  N.  W.  686;  National 
Butchers'  &  D.  Bank  v.  Hubbell,  117  N.  Y. 
384,  7  L.R.A.  862,  16  Am.  St.  Rep.  615,  22 
N.  E.  1031 ;  Dickerson  v.  Wason,  47  N.  Y. 
439,  7  Am.  St.  Rep.  455 ;  Tysoon  v.  Western 
Nat  Bank,  77  Md.  412,  23  L.R.A.  161,  26 
Atl.  520;  Selover,  Bank  Collections,  §§11- 
15;  2  Morse,  Banks  &  Bkg.  §586. 

The  presumption  of  law  arising  from  the 
presumed  intention  of  the  parties  and  ordi- 
nary business  usage  is  that  the  property  in 
the  paper  does  not  pass  under  such  circum- 
stances, but  that  the  bank  assumes  merely 
the  responsibility  of  an  agent  of  the  de- 
positor to  present  and  collect  the  paper. 

Scott  V.  Ocean  Bank,  23  N.  Y.  289;  Dick- 
erson V.  Wason,  47  N.  Y.  439,  7  Am.  Rep. 
455 ;  National  Butchers'  &  D.  Bank  v.  Hub- 
bell,  117  N.  Y.  384,  7  L.R.A.  852,  15  Am. 
St.  Rep.  515,  22  N.  E.  1031;  Real  v.  Somer- 
ville, 17  L.R.A.  291,  1  C.  C.  A.  598,  5  U.  S. 
App.  14,  50  Fed.  647. 

Plaintiff,  having  voluntarily  created  the 
relation  of  principal  and  agent  between 
Kraemer  and  itself,  must  be  held  to  have 
assumed  the  duties  and  obligations  of  that 
relation,  and  can  discharge  itself  therefrom 
only  by  full  and  faithful  performance  there- 
of. 

Prescott  V.  Leonard,  32  Kan.  142,  4  Pac. 
172;  National  Bank  v.  Johnson,  6  N.  D. 
180,  69  N.  W.  49;  Beal  v.  Somerville,  17 
L.R.A.  291,  1  C.  C.  A.  598,  5  U.  S.  App. 
14,  50  Fed.  647;  Armstrong  v.  National 
Bank,  90  Ky.  431,  9  I..R.A.  563,  14  S.  W. 
411;  Commercial  Nat.  Bank  v.  Armstrong. 
148  U.  S..  50-57,  37  L.  ed.  363-366,  13  Sup. 
Ct.  Rep.  533;  Balbach  v.  Frelinghuysen,  15 
Fed.  675. 

The  court  having  found  that  plaintiff  "re- 
ceived and  held"  the  papers  sued  on  as  agent 
merely,  any  rights,  interests,  or  equities 
which  it  might  have  acquired  in  any  other 
capacity,  or  asserted  in  another  form  of  ac- 
tion, cannot  be  considered  on  the  present 
record. 

United  States  Nat.  Bank  v.  Crosley,  86 
Iowa,  633,  53  N.  W.  352;  Wills  v.  Mooncy- 
Mueller  Drug  Co.  —  Ind.  — ,  97  N.  E.  440; 
Desnoyer  v.  L'Herenx,  1   Minn.  17,  (Jil.   J; 
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Bunnell,  Dig  (Minn.)  Pleading,  §  670;  Sco- 
field  V.  National  Elevator  Go.  64  Minn.  527, 
67  N.  W.  645;  Pound  v.  Pound,  64  Minn. 
428,  67  N.  VV.  200;  Benjamin  v.  Levy,  39 
Minn.  11,  38  N.  W.  702;  Wilson  v.  City  Nat. 
Bank,  61  Neb.  87,  70  N.  W.  501 ;  Cummings 
V.  Long,  25  Minn.  337;  Cremer  v.  Miller, 
66  Minn.  62,  67  N.  W.  318;  Gaar  v.  Fritz, 

60  Minn.  346,  62  N.  W.  391;  Joannin-Han- 
sen  Co.  V.  Barnes,  77  Minn.  428,  80  N.  W. 
364;  Diamond  v.  Dennison,  102  Minn.  302, 
113  N.  W.  696;  Merrill  v.  Dearing.  47  Minn. 
137,  49  N.  W.  693;  Stuart  v.  Lowry,  49 
Minn.  91,  51  N.  W.  662. 

Messrs.  Alford  &  Hunt,  for  respondent: 

The  indorsee,  in  an  unrestricted  indorse- 
ment of  negotiable  paper,  has  the  right  to 
sue  upon  it  in  his  own  name,  and  the  courts 
will  not  inquire,  at  the  instance  of  the 
maker  or  drawer,  into  the  equities  between 
the  indorser  and  the  indorsee,  unless  the  in- 
dorsees possession  is  in  bad  faith. 

Dan.  N^.  Inst.  §§  1181  a,  1191 ;  McCallum 
T.  Driggs,  35  Fla.  277,  17  So.  407 ;  Mumford 
V.  Weaver,  18  R.  I.  801,  31  Atl.  1;  Demuth 
V.  Cutler,  60  Me.  300;  Whiteford  v.  Burck- 
myer,  1  Gill,  127,  39  Am.  Dec.  640. 

An  indorsee,  under  an  unrestricted  in- 
dorsement, has  the  legal  title  and  may 
maintain  an  action  in  his  own  name,  al- 
though the  indorsement  is  in  faict  for  col- 
lection. 

Vanstrum  v.  Liljengren,  37  Minn.  191,  33 
N.  W.  666;  Seybold  v.  Grand  Forks  Bank, 
5  N.  D.  460,  67  N.  W.  682;  Roberts  v.  Snow, 
27  Neb.  425,  43  N.  W.  241;  Moore  v.  Hall, 
48  Mich.  143,  11  N.  W.  844;  Boyd  v.  Cor- 
bitt,  37  Mich.  52;  Watkins  v.  Plummer,  93 
Mich.  215,  63  N.  W.  166;  Wintermute  v. 
Torrent,  83  Mich.  565,  47  N.  W.  368;  Cottle 
V.  Cole,  20  Iowa,  485;  Abell  Note  &  Brok- 
erage &  B.  Co.  V.  Hurd,  85  Iowa,  559,  52 
N.  W.  488;  Edgerton  v.  Brackett,  11  N.  H. 
218;  Mumford  v.  Weaver,  18  R.  I.  801,  31 
Atl.  1;  Butler  v.  Sturges,  6  Blackf.  186; 
Ward  V.  Tyler,  52  Pa.  393;  Orr  v.  Lacy,  4 
McLean,  243,  Fed.  Cas.  No.  10,689;  Purdy 
V.  Brown,  4  Ark.  535;  Farmers'  Deposit 
Nat.  Bank  v.  Penn  Bank,  123  Pa.  283,  2 
L.R.A.  273,  16  Atl.  1 61 ;  Curtis  v.  Sprague, 

61  Cal.  239;  First  Nat.  Bank  v.  Hughes, 
—  Cal.  — ,  46  Pac.  274;  Minnesota  Thresher 
Mfg.  Co.  V.  Heipler,  49  Minn.  396,  62  N.  W. 
33;  Demuth  v.  Cutler,  50  Me.  300;  Laflin  v. 
Sherman,  28  111.  391;  Vanatrum  v.  I^iljen- 
gren,  37  Minn.  191,  33  N.  W.  555. 

The  plaintiff  had  a  banker's  lien  upon  the 
checks,  which  made  it  a  holder  for  value, 
and  its  agency  was  coupled  with  an  interest 
and  was  therefore  irrevocable. 

Selover,  Bank  Collections,  §  33 ;  Muench  v. 
Valley  Nat.  Bank,  11  Mo.  App.  144;  Gib- 
bons V.  Hecox,  105  Mich.  509.  55  Am.  St. 
Rep.  403,  63  N.  W.  519;  Garrison  v.  Union 
45  L.R.A.(N.S.) 


Trust  Co.  139  Mich.  392,  70  L.RA.  616,  111 
Am.  St.  Rep.  407,  102  N.  W.  978,  6  Ann. 
Cas.  813;  Cockrill  v.  Joyce,  62  Ark.  210,  35 
S.  W.  221;  Joyce  v.  Auten,  179  U.  S.  597, 
45  L.  ed.  335,  21  Sup.  Ct.  Rep.  227;  Re 
State  Bank,  56  Minn.  124,  45  Am.  St.  Rep. 
454,  57  N.  W.  336;  Balbach  v.  Frelinghuy- 
sen,  16  Fed.  676;  Rosemond  v.  Graham,  54 
Minn.  323,  40  Am.  St.  Rep.  336,  56  N.  W. 
38;  First  Nat.  Bank  v.  Busch,  102  Minn. 
365,  113  N.  W.  898;  Brooklyn  City  &  N.  R. 
Co.  V.  National  Bank,  102  *U.  S.  14,  26  L. 
ed.  61;  Horton  v.  Williams,  21  Minn.  187; 
Gaertner  v.  Western  Elevator  Co.  104  Minn. 
471,  116  N.  W.  946;  Hilliard  v.  Beattie,  67 
N.  H.  571,  39  Atl.  897 ;  Clark  &  S.  Agency, 
§166,  p.  402;  Mechem,  Agency,  §206;  Mar- 
ziou  T.  Pioche,  8  Cal.  522;  Buffalo  Land  4 
Exploration  Co.  t.  Strong,  91  Minn.  84,  97 
N.  W.  676;  Ferman  v.  Lombard  Invest. 
Co.  66  Minn.  166,  67  N.  W.  309. 

Hallam,  J.,  delivered  the  opinion  of  the 
court: 

Defendants  Tessman  &  Company  and 
Kraemer  are  both  engaged  in  business  in 
Duluth.  Plaintiff  bank  is  located  at  Ham- 
ilton, Montana.  In  1909  defendant  Kraemer 
opened  a  checking  account  with  the  bank, 
and  continued  to  be  a  depositor  and  cus- 
tomer until  after  the  occurrence  of  the 
events  hereinafter  narrated.  Some  time 
early  in  1910  defendant  Tessman  &  Com- 
pany gave  defendant  Kraemer  five  checks  on 
a  Duluth  bank  aggregating  $2,000.  These 
checks  were  indorsed  and  delivered  by 
Kraemer  to  plaintiff  bank  and  deposited 
therein  to  his  credit.  One  thousand  nine 
hundred  and  sixty-five  dollars  of  this 
amount  was  immediately  checked  out  by 
Kraemer,  and  paid  by  the  bank  on  checks 
payable  either  to  Tessman  &  Company  or  to 
its  officer,  Christ  Sanders.  When  the  checks 
issued  by  Tessman  and  Company  were  pre- 
sented to  the  Duluth  bank  for  payment 
they  were  all  dishonored,  and  plaintiff  bank 
charged  them  back  to  Kraemer  and  returned 
them  to  him.  As  a  result  of  these  trans- 
actions the  account  of  Kraemer  in  plaintiff 
bank  was  overdrawn  by  the  amount  of  these 
checks,  and  in  fact  more,  and  said  overdraft 
has  never  been  reduced  below  that  amount. 
Subsequently  Tessman  &,  Company  executed 
and  delivered  to  Kraemer  a  second  batch  of 
five  checks  on  said  Duluth  bank,  in  lieu  of 
the  first  batch,  and  for  the  same  amounts, 
with  protest  fees  added,  and  Kraemer  in- 
dorsed and  delivered  them  to  plaintiff,  in 
lieu  of  the  dishonored  checks,  and  to  make 
good  the  overdraft  caused  thereby.  These 
are  the  checks  sued  on  in  this  action.  Prior 
to  this  time  there  was  no  express  agree- 
ment as  to  terms  and  conditions  upon  which 
checks    and    other    commercial    paper    de- 
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posited  by  Kraemer  should  be  received  and 
held  by  the  bank.  It  had  come  to  be  the 
custom  and  understanding  between  them, 
however,  that  all  checks  deposited  by 
Kraemer  should  be  credited  to  his  checking 
account,  and  if  any  were  dishonored,  that 
they  should  be  charged  back  and  returned  to 
him.  Upon  receipt  of  the  second  batch  of 
checks  plaintiff  declined  to  credit  the 
amount  to  Kraemer's  account,  but  entered 
and  held  them  for  collection.  Kraemer  was 
«o  advised,  and  acquiesced.  These  checks 
were,  in  due  course,  presented  to  the  Duluth 
bank  for  payment.  In  the  meantime  Tess- 
man  &  Company  had  stopped  payment  on 
them,  and  payment  was  refused.  The  checks 
were  thereupon  returned  to  plaintiff  bank, 
and  it  has  held  them  ever  since.  No  part 
thereof  has  ever  been  paid.  Prior  to  this 
«uit  Kraemer  and  Tessman  &  Company  had 
an  accounting  and  settlement,  in  which 
Kraemer  received  and  acknowledged  pay- 
ment of  all  sums  due  him  from  Tessman  & 
Oompany  on  account  of,  or  growing  out  of, 
all  prior  dealings  between  them.  This  set- 
tlement was  without  the  knowledge  or  con- 
sent of  plaintiff.  At  the  time  the  settle- 
ment was  made,  defendants  had  full  knowl- 
-edge  of  the  possession  of  said  checks  by 
plaintiff  bank.  The  court  on  these  facts 
gave  judgment  for  plaintiff  against  Tess- 
man &,  Company  for  the  amount  of  the 
ehecks  and  interest,  and  Tesssman  &  Com- 
pany appeals  from  the  judgment. 

1.  On  principle  the  bank  should  recover. 
It  gave  Kraemer  a  fictitious  credit  of  $2,- 
000,  based  entirely  on  Tessman  &  Com- 
pany's dishonored  checks.  By  reason  of  this 
"fictitious  credit,  Tessman  &  Company  and 
its  officer  were  enabled  to  draw  out  of  this 
bank  $1,965  on  checks  issued  to  them  by 
Kraemer.  Tessman  &  Company  then  gave 
a  second  batch  of  checks,  which  were  for- 
warded to  make  good  the  overdraft  caused 
by  its  own  acts  and  defaults.  It  then  stopped 
payment    on    these    checks,    and,    knowing 

that  the  bank  had  the  checks,  it  now  claims 
to  have  paid  them  to  Kraemer,  instead  of 
to  the  bank.  It  defends  this  suit  on  the 
ground  that  the  bank  declined  to  credit  the 
second  batch  of  checks  as  cash,  but,  instead, 
entered  them  for  collection,  and  claims  that 
it  was  accordingly  justified  in  ignoring  the 
bank  and  making  settlement  with  Kraemer. 
Appellant's  position  cannot  be  sustained 
•either  on  principle  or  authority. 

2.  The  indorsement  of  the  checks  was  un- 
restricted, and  their  indorsement  and  de- 
livery gave  the  bank  the  legal  title.  By  an 
almost  unbroken  line  of  decisions  this  con- 
fers a  right  to  sue  thereon,  even  though 
the  indorsee  is  in  fact  an  indorsee  for  col- 
lection only.  Vanstrum  v.  Liljengren,  37 
Minn.  191,  33  N.  W.  555;  Elmquist  v.  Mar- 
46  L.R.A.(N.S.) 


koe,  45  Minn.  305,  47  N.  W.  970;  Anderson 
V.  Reardon,  46  Minn.  186,  48  N.  W.  777; 
Minnesota  Thresher  Mfg.  Co.  v.  Heiplcr,  49 
Minn.  396,  62  N.  W.  33 ;  St.  Paul  Title  Ins. 
&  T.  Oo.  V.  Thomas,  60  Minn.  140s '61  N. 
W.  1134;  Orr  v.  Lacy,  4  McLean,  243,  Fed. 
Cas.  No.  10,589;  Purdy  v.  Brown,  4  Ark. 
535;  Curtis  v.  Sprague,  51  Cal.  239;  First 
Nat.  Bank  v.  Hughes,  —  Cal.  — ,  46  Pac. 
272;  McCallum  v.  Driggs,  35  Fla.  277,  17 
So.  407;  Lafiin  v.  Sherman,  28  111.  391; 
Mead  v.  National  Bank,  6  BlatcJif.  186,  Fed. 
Cas.  No.  9,366;  Manley  v.  Park,  68  Kan. 
400,  66  L.R.A.  967,  75  Pac.  557,  1  Ann.  Cas. 
832;  Demuth  v.  Cutler,  50  Me.  208;  Moore 
v.  Hall,  48  Mich.  143,  11  N.  W.  844;  Winter- 
mute  V.  Torrent,  83  Mich.  655,  47  N.  W. 
358;  Roberts  v.  Snow,  27  Neb.  425,  43  N. 
W.  241;  Robinson  v.  Crandall,  9  Wend.  425; 
Ward  V.  Tyler,  52  Pa.  393;  Farmers'  De- 
posit Nat.  Bank  v.  Penn  Bank,  123  Pa.  283, 
2  L.R.A.  273,  16  Atl.  761 ;  8  Cyc.  83.  Such 
an  indorsee  is  the  real  party  in  interest 
within  the  meaning  of  the  Code.  Anderson 
V.  Reardon,  46  Minn.  186,  48  N.  W.  777; 
Minnesota  Thresher  Mfg.  Co.  v.  Hcipler,  49 
Minn.  395,  52  N.  W.  33;  Seybold  v.  Grand 
Forks  Bank,  5  N.  D.  460,  67  N.  W.  682; 
Mead  v.  National  Bank,  6  Blatchf.  180,  Fed. 
Cas.  No.  9,366.  In  such  a  case  courts  will 
never  inquire  whether  a  plaintiff  sues  for 
himself  or  as  trustee  for  another,  nor  into 
the  right  of  possession,  unless  in  an  alle- 
gation of  mala  fides.  2  Dan.  Ncg.  Inst. 
§1191. 

3.  Rock  County  Nat.  Bank  v.  Hollister,  21 
Minn.  385,  cited  by  appellant,  is  not  incon- 
sistent with  this  rule.  There  the  indorse- 
ment was  restrictive  in  form.  The  words 
used  were:  'Tay  to  Rock  County  National 
Bank  .  •  .  for  collection."  Such  an 
indorsement  does  not  confer  the  right  to 
sue.  The  distinction  between  such  restric- 
tive indorsement  and  an  unrestricted  in- 
dorsement is  generally  recognized.  Rock 
County  Nat.  Bank  v.  Hollister  has  repeated- 
ly been  distinguished  on  this  ground. 
Jackson  v.  Sevatson,  79  Minn.  278,  82  N.  W. 
634;  Seybold  v.  Grand  Forks  Bank,  6  N.  D. 
460,  67  N.  W.  682;  Roberts  v.  Snow,  27  Neb. 
425,  43  N.  W.  241 ;  7  Cyc.  808. 

4.  Appellant  contends  that,  though  the 
indorsement  was  unrestricted,  it  was  per- 
fectly competent  to  show  that  the  checks 
were  in  fact  held  for  collection;  that  in 
such  case  the  indorsee  was  the  agent  of  the 
indorser;  that  the  agency  was  revocable; 
and  that  a  settlement  with  the  indorser  is 
a  defense  to  an  action  by  the  indorsee.  It 
is  undoubtedly  competent  to  show  that,  al- 
though the  indorsement  is  in  terms  abso- 
lute, the  paper  was  in  fact  indorsed  and 
delivered  for  collection.  Re  State  Bank,  56 
Minn.  119,  45  Am.  St.  Rep.  454,  57  N.  W. 
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336.  It  does  not  follow,  however,  that  the 
rights  conferred  on  the  indorsee  are  in  such 
case  revocable  by  the  indorser,  or  that  the 
indorser  can  deprive  the  indorsee  of  his 
rights  by  a  settlement  with  the  drawer  of 
the  checks.  If  the  agency  is  a  naked  agency 
to  collect,  then  only  a  bare  legal  title  passes, 
even  by  an  unrestricted  indorsement,  and 
the  indorser  may  undoubtedly  revoke  the 
agency,  and  may  make  a  settlement,  which 
will  operate  as  a  cancelation  of  the  checks 
and  as  a  good  defense  to  an  action  there- 
after brought  by  the  indorsee.  Simonton  v. 
First  Nat.  Bank,  24  Minn.  216;  Alworth  v. 
Seymour,  42  Minn.  628,  44  N.  W.  1030. 

5.  But  this  is  not  true  of  every  agency. 
There  are  three  classes  of  cases  where  the 
authority  of  the  agent  cannot  be  revoked: 
First,  when  the  agency  is  coupled  with  an 
interest;  second,  where  it  is  given  for  a  val- 
uable consideration;  and,  third,  where  it  is 
part  of  a  security.  In  any  of  these  cases 
the  indorsee  agent  has  rights  which  are  ir- 
revocable, and  which  the  indorser  principal 
cannot  take  away  until  the  interest  of  the 
indorsee  agent  has  been  satisfied.  Buffalo 
Land  &  Exploration  Co.  v.  Strong,  01  Minn. 
84,  89,  97  N.  W.  676 ;  31  Cyc.  1395  et  seq. 

6.  We  have  no  hesitation  in  holding  that 
the  bank  in  this  case  had  an  agency  coupled 
with  an  interest.  The  general  rules  as  to 
what  constitutes  an  agency  coupled  with  an 
interest  are  well  settled.  The  leading  case 
on  this  subject  is  Hunt  v.  Rousmanier,  8 
Wheat.  174,  5  L.  ed.  689.  Marshall,  Ch.  J., 
there  said,  at  page  205:  "If  the  interest  or 
estate  passes  with  the  power,  and  vests  in 
the  person  by  whom  the  power  is  to  be  exer- 
cised, such  person  ...  is  no  longer  a  sub- 
stitute, acting  in  the  place  and  name  of  an- 
other, but  is  a  principal  acting  in  his  own 
name,  in  pursuance  of  powers  which  limit  his 
estate."  "It  is  not  enough  to  constitute  a 
'power  coupled  with  an  interest'  that  plain- 
tiff was  to  have  an  interest  in  the  proceeds 
arising  from  the  execution  of  the  agency. 
There  must  be  an  interest  in  the  thing  itself 
which  is  the  subject  [matter]  of  the  power, 
and  not  merely  in  that  which  is  produced 
by  the  exercise  of  the  power.  A  *power 
coupled  with  an  interest'  is  one  ingrafted 
on  an  estate  or  on  the  thing  itself,  and  the 
power  and  the  estate  must  be  united  and 
coexist."  Mitchell,  J.,  in  Alworth  v.  Sey- 
mour, 42  Minn.  526,  44  N.  W.  1030.  "A 
property  in  the  thiug  which  is  the  subject 
of  the  agency  or  power"  is  made  the  test  in 
Bonney  v.  Smith,  17  III.  531,  and  this  'must 
be  vested  in  the  person  to  whom  the  agency 
or  power  is  friven,  so  that  in  the  event  of 
the  principal's  death  the  authority  could 
be  exercised  in  the  name  of  the  agent.'  See 
also  Oregon  &  W.  Mortg.  Sav.  Bank  v. 
American  Mortg.  Co.  (C.  C.)  36  Fed.  22, 
46  L.R.A.(N.S.) 


and  1  Clark  &  8.  Agency,  §  166.  In  Peter 
V.  Beverly,  10  Pet.  632,  664,  9  L.  ed.  622, 
536,  the  court  lays  down  this  test:  "It  ia 
the  possession  of  the  legal  estate,  or  a  right 
I  in  the  subject  over  which  the  power  is  to 
be  exercised,  that  makes  the  interest  in 
question," — and  in  Parsons  on  Contracts, 
*72,  the  author  states  the  test  as  follows: 
"To  determine  whether  the  agency  be  thus 
revocable  it  is  an  important,  if  not  a  de- 
cisive, question  whether  the  act  authorized 
could  be  performed  by  the  agent  in  his  own 
name,  or  only  by  him  as  an  agent,  and  in 
the  name  of  the  principal." 

It  is  sometimes  difficult  to  determine  the 
precise  boundary  of  these  general  rules,  but 
it  seems  clear  that  this  case  is  within  every 
test    laid    down.     Plaintiff   was    the    legal 
holder  of  the  checks,  with  power  to  collect 
and  act  in  its  own  name,  and  with  a  sub- 
stantial interest  in  the  subject-matter.     It 
is  clear  that  Kraemer  could  not  have  de> 
manded  the  payment  to  him  of  the  proceeda 
of  these  checks.     It  is  clear  that  he  could 
not  have  demanded  the  return  of  the  checks 
themselves.    It    is    equally    clear    that    he 
could  not  cut  the  ground  from  under  plain- 
tiff's feet  by  making  a  settlement  that  would 
discharge  them.     Had   there  been  nothing 
but  a  delivery  of  the  checks  for  collection, 
without  indorsement,  and  if  they  had  arisen 
out  of  a  transaction  entirely  independent  of 
the  overdraft,  the  bank  would,  according  to 
the  great  weight  of  authority,  have  had  a 
banker's  lien  thereon  to  the  extent  of  the 
overdraft,  with  a  right  to  hold  the  paper 
until  its  debt  was  paid.      1  Jones,  Liens,  § 
244;  Joyce  v.  Auten,  179  U.  S.  597,  45  L.  ed. 
335,  21  Sup.  Ct.  Rep.  227;  Lehman  Bros.  v. 
Tallassee  Mfg.  Co.  64  Ala.  567;  Cockrill  ▼. 
Joyce,  62  Ark.  216,  35  S.  W.  221;  Gibbons 
V.  Hecox,  105  Mich.  509,  55  Am.  St.  Rep. 
463,  63  N.  W.  619;  Garrison  v.  Union  Trust 
Co.  139  Mich.  392,  70  L.R.A.  615,  111  Am. 
St.  Rep.  407,  102  N.  W.  978,  .5  Ann.  Cas. 
813;  Muench  v.  Valley  Nat.  Bank,  11   Mo. 
App.  144;  Davis  v.  Bowsher,  5  T.  R.  488,  2 
Revised   Rep.   650,   3   Eng.   Rul.   Cas.   588; 
Misa  V.  Currie,  L.  R.  1  App.  Cas.  554,  46 
L.  J.  Q.  B.  N.  S.  852,  36  L.  T.  N.  S.  414, 
24  Week.  Rep.  1049,  4  Eng.  Rul.  Cas.  317. 
Plaintiff's   right  here   is  not  technically  a 
right  of  lien.    It  is  more.     It  is  a  legal  title 
conferred    for    a    well-understood    purpose. 
Being  vested  with  the  legal  title,  surely  its 
right  to  hold  the  checks  is  not  less  than  it 
would  have  been  had  it  acquired  merely  a 
lien.    We  accordingly  hold  that  where  checks 
are  forwarded  by  a  depositor  to  a  bank,  in 
lieu  of  previously  dishonored  checks,  and  to 
cover    an    overdraft    created    thereby,    and 
they  are  so  indorsed  as  to  confer  upon  the 
bank  the  legal  title,  though  they  are  entered 
by  the  bank  for  collection   only,  there   it 
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created  an  agency  coupled  with  an  interest, 
which  confers  upon  the  bank  the  right  to 
hold  the  checks  and  their  proceeds  until  its 
debt  is  paid.  This  interest  of  the  agent  can- 
not be  devested  or  prejudiced  by  any  act 
of  the  principal. 

This. proposition  is  sustained  by  the  deci- 
sions in  many  illustrative  cases.  In  Re 
Farnsworth,  s'Biss.  223,  Fed.  Gas.  No.  4,673, 
F.  B.  &  Co.  kept  ail  account  with  a  Chicago 
bank.  They  were  in  the  habit  of  collecting 
bills  against  country  customers  by  drawing 
drafts,  which  were  indorsed  to  the  bank  and 
by  the  bank  forwarded  to  a  correspondent 
for  collection.  When  paid,  the  proceeds 
were  passed  to  the  credit  of  the  firm  in  the 
general  balance.  Hie  firm  was  indebted  to 
the  bank  on  a  demand  note  for  $5,000.  The 
firm  failed.  Shortly  before,  and  while  in 
good  standing,  it  handed  to  the  bank  a  num- 
ber of  such  drafts  on  which  the  bank  col- 
lected after  bankruptcy  $1,200.  It  was  held 
the  bank  could  apply  the  money  so  col- 
lected on  its  own  debt.  It  was  contended 
that  the  bank  was  a  mere  agent  of  the 
firm  for  collecting  the  money,  and  that  the 
agency  was  revoked  by  the  adjudication  of 
bankruptcy.  The  court  said :  "I  think  that 
it  was  something  more  than  a  naked  agency. 
It  was  an  agency  coupled  with  an  interest 
and  duty."  In  Shepard  v.  McNail,  122  Mo. 
App.  418,  99  S.  W.  494,  one  Watson  de- 
livered to  defendant  his  books  of  account, 
with  authority  to  collect  the  accounts  and 
apply  the  collections  in  payment  of  a  debt 
which  he  owed  defendant.  It  was  held 
that  there  was  an  agency  coupled  with  an 
interest,  and  that  the  delivery  of  the  books 
of  account  was  pro  tanto  an  equitable  as- 
signment of  the  accounts  to  the  agent,  and 
gave  him  such  an  interest  in  the  accounts 
as  to  make  his  authority  irrevocable.  In 
Stevens  v.  Sessa,  60  App.  Div.  647,  64  N.  Y. 
Supp.  28,  an  agent  for  the  collection  of 
rents  had  the  leases  in  his  custody.  He 
loaned  $2,000  to  his  principal.  After  $1,400 
of  it  had  been  advanced  he  took  from  his 
principal  an  instrument,  empowering  him, 
in  the  event  of  nonpayment  of  the  loan  be- 
fore a  certain  date,  to  collect  the  rents  of 
the  property  and  to  apply  them  to  its  pay- 
ment. It  was  held  that  such  instrument 
operated  as  a  transfer  of  the  leases  to  the 
agent,  and  if  the  instrument  is  regarded  as 
creating  a  mere  power,  such  power  was 
coupled  with  an  interest,  and  was  not  re- 
vocable until  the  loan  was  paid.  See  also 
Beecher  v.  Bennett,  11  Barb.  374.  In  Knapp 
V.  Alvord,  10  Paige,  205,  40  Am.  Dec.  241, 
a  power  of  attorney  to  sell  a  stock  of  goods 
and  apply  the  proceeds  upon  liabilities  in- 
curred, and  to  be  incurred,  by  the  donee  of 
the  power  was  given,  accompanied  by  the 
possession  of  the  goods.  It  was  held  that 
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it  was  not  revoked  by  the  death  of  the  prii^ 
cipal,  because  it  was  a  power  coupled  with 
an  interest.  The  fact  that  the  possession 
of  the  goods  accompanied  the  power  was  the 
controlling  point  in  the  decision.  In  Merry 
V.  Lynch,  68  Me.  94,  the  terms  of  the  agency 
were  that  the  agent  was  to  sell  the  goods 
and  out  of  the  proceeds  to  pay  certain  liena 
and  other  claims,  and  apply  the  balance  first 
to  the  payment  of  certain  notes  he  held 
against  the  principal,  and  return  the  over- 
plus to  the  principal.  The  goods  were  de- 
livered to  him.  It  was  held  that  there  was 
an  agency  coupled  with  an  interest,  and 
that  it  was  not  revocable.  In  Marziou  v» 
Pioche,  8  Cal.  522,  536,  it  was  laid  down 
as  a  general  rule  that,  where  the  principal 
who  has  assigned  a  debt  to  his  agent  give* 
a  power  to  collect  for  the  very  purpose  of 
providing  the  means  to  return  advances 
made  by  the  agent,  there  would  seem  to  be 
no  doubt  as  to  the  irrevocable  character  of 
the  power,  or  that  it  was  a  power  ooupled 
with  an  interest.  See  also  Posten  v.  Ras- 
sette,  6  Cal.  469.  Ferman  v.  Lombard  In- 
vest. Co.  56  Minn.  166,  67  N.  W.  309,  is  not 
parallel  in  its  facts,  but  is  illustrative  of 
the  principles  here  involved.  A  mortgagor 
put  the  mortgagee  in  possession,  assigned 
the  rents  and  the  leases,  gave  the  right  to 
enter  and  rent,  collect  rents,  retain  a  com- 
mission, and  apply  the  residue  to  pay  in- 
surance, repairs,  taxes,  and  assessments* 
and  to  apply  the  balance  on  the  interest  and 
portion  of  the  debt  then  due.  It  was  held  ft 
power  coupled  with  an  interest.  These  deci- 
sions amply  support  the  position  of  thej 
plaintiff  in  this  case. 

7.  Appellant  contends  that  respondent 
cannot  recover,  because  he  sues  as  owner  of 
the  checks,  whereas  the  interest  found  by 
the  court  is  that  of  agent.  As  above  indi- 
cated, the  respondent  is  the  owner  and 
holder  of  the  legal  title.  Proof  of  such  » 
title  is  sufficient  to  sustain  an  allegation  of 
ownership.  This  is  true  even  though  in  fact 
plaintiffs  legal  title  is  not  an  absolute  title. 
A  general  allegation  of  ownership  admits 
proof  of  any  legal  title.  McArthur  v.  Clark, 
86  Minn.  166,  91  Am.  St.  Rep.  333,  90  N. 
W.  369;  Miller  v.  Adamson,  45  Minn.  99, 
47  N.  W.  452;  Klein  V.  Funk,  82  Minn.  3, 
84  N.  W.  460. 

8.  Appellant  contends  that  there  is  no 
finding  of  ownership  in  respondent,  that 
''the  fact  of  ownership  of  the  paper  in  ques- 
tion by  plaintiff  bank  was  a  question  of  fact 
.  .  .  and  .  .  .  the  controlling  and 
decisive  question,  .  .  .  and  should  be 
specifically  covered  by  the  findings,"  and 
that  the  court  was  ''required  to  make  a 
finding  upon  the  ultimate  fact  of  owner- 
ship." We  cannot  concur  in  this  contention. 
Of  course  it  is  true  that  issues  are  formed 
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by  pleadings,  and  that  the  relief  granted 
must  be  within  the  issues  so  formed,  and  a 
judgment  must  be  responsive  to  the  facts 
found.  We  bold,  in  accord  with  these  rules 
of  law,  that  there  are  findings  here  respon- 
sive to  the  allegations  of  ownership  of  the 
complaint,  which  fully  sustain  the  judg- 
ment. The  finding  is  that  Kraemer  "in- 
dorsed" and  ''delivered"  these  notes  to  the 
bank.  This  is,  in  substance  and  legal  effect, 
a  finding  of  ownership  in  the  bank,  since 
from  those  findings  ownership  necessarily 
follows.  Tlie  term  ^'indorse"  has  a  well- 
defined  meaning,  and  a  finding  of  indorse- 
ment imports  everything  necessary  to  pass 
the  legal  title  from  the  indorser  to  the  in- 
dorsee. 14  Enc.  PI.  &  Pr.  520;  Snelgrove 
V.  Bank  at  Mobile,  6  Ala.  296;  Pryce  v. 
Jordan,  69  Cal.  569,  11  Pac.  185;  Uiggins 
V.  Bullock,  66  111.  37;  Rubelman  v.  Mc- 
Nichol,  13  Mo.  App.  584;  Brooks  v.  Edson, 
7  Vt.  361;  Perkins  v.  Bradley,  24  Vt  66; 
Myers  v.  Farmers'  State  Bank,  53  Neb.  824, 
74  N.  W.  252;  Downer  v.  Read,  17  Minn. 
493,  Gil.  470. 

9.  The  question  whether  the  plaintiff  is 
an  indorsee  for  value  within  the  law  mer- 
chant is  not  important  in  this  case.  The 
defense  in  this  case  is  predicated  on  a  settle- 
ment made  after  the  indorsement  of  the 
paper.  Had  plaintiff  been  a  mere  assignee 
without  indorsement,  its  rights  could  not  be 
prejudiced  by  any  acts  of  defendants  done 
after  plaintiff's  rights  had  accrued.  It  is 
only  where  a  defense  arises  before  the  in- 
dorsement that  the  question  whether  the 
plaintiff  is  an  indorsee  for  value  within  the 
law  merchant  becomes  material. 

Judgment  affirmed. 
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MINNEAPOLIS  k  RAINY  RIVER  RAIL- 
WAY COMPANY,  Respt. 

(121  Minn.  488,  142  N.  W.  3.) 

Courts  —  jurisdiction  —  discrimination 
by  carrier. 

1.  The  jurisdiction  of  the  state  courts  of 
an  action  by  a  shipper  against  a  common 
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carrier  for  damages  resulting  from  unlaw- 
ful discrimination  against  him  in  rates  is 
not  affected  by  the  provisions  of  the 
interstate  commerce  act  (act  Feb.  4,  1887, 
chap.  104,  24  Stat,  at  L.  379),  where 
the  shipments  involved  are  within  points 
within  the  state  and  the  transportation  is 
wholly  therein;  and  where  such  appears 
from  the  complaint  a  demurrer  for  lack 
of  jurisdiction  by  reason  of  such  act  should 
be  overruled,  especially  where  there  is  no 
suggestion  in  the  complaint  that  the  de- 
fendant was  ever  engaged  in  interstate  com- 
merce, or  that  its  road  is  so  situated  as  to 
enable  it  to  engage  therein. 

Carrier  —  rates  —  discrimination. 

2.  The  modern  common  law  imposes  upon 
common  carriers  the  duty  of  equality  in 
freight  rates  to  all  shippers  similarly  cir- 
cumstanced, for  the  transportation  of  the 
same  class  of  goods  the  same  distance;  and 
our  statutes  prohibiting  such  discrimina- 
tion are  declaratory  of  the  common-law 
rule. 

Same  —  common-law  action  —  effect  of 
statute. 

3.  The  shipper's  common-law  right  of 
action  for  damages  for  discrimination  in 
rates  is  not  taken  away  by  our  rate-regu- 
lating statutes,  which  furnish  no  civil  rem- 
edy to  the  shipper  therefor. 

Some  ^  absence  of  statutory  remedy. 

4.  The  shipper  would  have  such  a  right 
of  action,  even  though  the  statutory  pro- 
hibition of  discrimination  in  rates  were 
deemed  to  create  a  new  obligation  on  the 
part  of  the  carrier;  no  civil  remedy  being 
provided  thereby. 

Damages  —   for       discrimination       in 
freight  rates. 

5.  In  such  an  action,  whether  based  upon 
the  common  law  or  the  statutory  duty  not 
to  discriminate  in  rates,  the  shipper  may 
recover  the  difference  between  the  charges 
exacted  of  him  and  those  accepted  from  the 
most  favored  shipper;  and  though  the  rates 
charged  the  plaintiff  were  those  established 
by  law,  such  a  recovery  neither  compels  the 
defendant  to  commit  a  second  wrong  nor 
in  any  way  affects  the  legally  established 
rates. 

(May  29,  1913.) 

APPEAL  by  plaintiffs  from  an  order  of 
the   District   Court  for   Itasca   County 
sustaining  a  demurrer  to  the  complaint  in 
an   action  brought  to  recover  damages  for 
alleged  discrimination   in    rates.     Reversed. 
The  facts  are  stated  in  the  opinion. 


Note,  ^  Is  shipper's  cotntnofi'law  right 
of  action  for  discrintination  by  car- 
rier taJeen  away  hy  statute  an  the 
subject. 

That  there  are  comparatively  few  cases 
on  this  subject  is  probably  due  to  the  doubt 
which  formerly  existed,  and  which  to  some 
extent  still  exists,  as  to  whether  there  is 
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any  common-law  cause  of  action  by  a  ship- 
per against  a  carrier  for  discrimination  in 
rates,  unless  the  rate  charged  the  shipper 
is  in  itself  unreasonable. 

The  question  of  the  common -law  rights  of 
recovery  for  excess  over  "reasonable  rates 
without  reference  to  discrimination,  where 
there  is  a  statute  regarding  the  matter,  is 
not  included  (see  Texas  ft  P.  R.  Co.  v.  Abi- 
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Mr.  George  H.  Spear,  for  appellants: 

The  court  has  jurisdiction. 

The  Daniel  Ball,  10  Wall.  664,  19  L.  ed. 
009;  2  Elliott,  Railroads,  §690;  State  ex 
rel.  Railroad  &  W.  Commission  y.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  40  Minn.  267,  3  L.R.A. 
238,  2  Inters.  Com.  Rep.  619,  12  Am.  St. 
Rep.  730,  41  N.  W.  1047;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Texas,  204  U.  S.  403,  61  L.  ed. 
540,  27  Sup.  Ct.  Rep.  360;  Stone  v.  New 
Orleans  &  N.  E.  R.  Co.  116  U.  S.  352,  29 
L.  ed.  651,  6  Sup.  Ct.  Rep.  349,  391;  Bur- 
lington, C.  R.  &  N.  R.  Co.  y.  Dey,  82  Iowa, 
312,  12  L.R.A.  436,  3  Inters.  Com.  Rep.  584, 
31  Am.  St.  Rep.  477,  48  N.  W.  98 ;  State  ex 
rel.  Lamar  v.  Jacksonville  Terminal  Co.  41 
Fla.  377,  27  So.  225;  Texas  &  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 


197,  40  L.  ed.  940,  5  Inters.  Com.  Rep.  405^ 
16  Sup.  Ct.  Rep.  666;  Mattingly  v.  Penn- 
sylvania Co.  2  Inters.  Com.  Rep.  806,  3  i. 
C.  C.  Rep.  512;  Larabee  Flour  Mills  Co.  y» 
Missouri  P.  R.  Co.  74  Kan.  808,  88  Pac.  72,. 
211  U.  S.  612,  53  L.  ed.  352,  29  Sup.  Ct.  Rep. 
214;  Wisconsin,  M.  &  P.  R.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  45  L.  ed.  194,  21  Sup. 
Ct.  Rep.  116,  affirming  71  Minn.  519,  40 
L.R.A.  389,  70  Am.  St.  Rep.  358,  74  N.  W. 
893;  State  v.  United  States  Exp.  Co.  114 
.Minn.  346,  37  L.R.A.(N.S.)  1127,  131  N.  W. 
489. 

Statutes  prohibiting  unreasonable  prefer- 
ence and  unjust  discrimination  are  to  be 
broadly  construed;  they  are  intended  for  the 
protection  of  the  shipper  as  well  as  for  the 
protection  of  the  public. 


lene  Cotton  Oil  Co.  204  U.  S.  426,  61  L. 
ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann.  Cas. 
1075;  Cullen  v.  Seaboard  Air  Line  R.  Co. 
63  Fla.  122,  58  So.  182;  La  Floridienne  v. 
Atlantic  Coast  Line  R.  Co.  63  Fla.  208,  58 
So.  185;  Sorrell  v.  Central  R.  Co.  75  Ga. 
509;  Heiserman  v.  Burlington,  C.  R.  &  N. 
R.  Co.  63  Iowa,  732,  18  N.  W.  903;  Young 
▼.  Kansas  City,  St  J.  k  C.  B.  R.  Co.  33 
Mo.  App.  509;  see  also  in  the  same  con- 
nection Fuller  V.  Chicago  k  N.  W.  R.  Co. 
31  Iowa,  187 ;  Southern  R.  Co.  v.  Schlittler, 
1  6a.  App.  20,  58  S.  E.  59). 

And  to  this  branch  of  the  subject  be- 
longs tlie  case  of  Goodridge  v.  Union  P.  R. 
Co.  35  Fed.  35,  where  the  court  sustained 
a  count  against  a  railroad  to  recover  for 
discrimination  in  freight  rates,  alleging 
that  the  rates  charged  the  plaintiff  were 
unreasonable,  unjust,  and  extortionate,  ir- 
respective of  the  state  statute  forbidding 
unjust  discriminations  and  giving  triple 
damages  therefor. 

The  reader  will  observe  that  in  Sullivan 
V.  MmNEAPOLis  k  R.  RiVEB  R.  Co.  the  court 
especially  dwells  on  the  omission  from 
the  Minnesota  statute  of  any  civil  remedy 
to  the  shipper  in  the  provisions  particular- 
ly directed  at  discrimination.  In  Frank 
A.  Graham  Ice  Co.  v.  Chicago,  M.  k  St.  P. 
R.  Co.  153  Wis.  145.  140  N.  W.  1097,  it 
was  held  that  an  attack  in  a  common-law 
action  on  a  carrier's  rates  as  discriminat- 
ing was  precluded  by  the  Wisconsin  stat- 
utes, which  (among  other  things)  appointed 
a  railroad  commission,  directed  the  filing 
of  rates,  prohibited  unjust  and  unreason- 
able charges,  provided  tnat  the  commission 
might  alter  rates  found  to  be  unreasonable 
or  unjustly  discriminating;  that  complaints 
miglit  be  made  to  the  commission,  and  if 
the  rates  were  found  by  it  to  be  unusual 
and  exorbitant  and  the  carrier  did  not  re- 
fund, an  action  might  be  brought  to  recover 
the  excess;  that  if  the  rates  prior  to  a 
certain  date  were  found  erroneous,  unusual, 
or  exorbitant,  and  the  carrier  refunded 
the  excess,  it  should  not  be  liable  to  pen- 
alty or  prosecution  on  account  thereof;  and 
that  "ii  any  railroad  shall  do  or  cause 
to  be  done  or  permit  to  be  done  any  mat- 
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ter,  act,  or  thing  in  this  act  prohibited  or 
declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  required  to  be 
done  by  it,  such  railroad  snail  be  liable  to 
the  person,  firm,  or  corporation  injured 
thereby  in  treble  the  amount  of  damages 
sustained  in  consequence  of  such  violation; 
provided,  that  any  recovery  as  in  this 
section  provided  shall  in  no  manner 
affect  a  recovery  by  the  state  of  the 
penalty  prescribed  for  such  violation. 
.  .  .  Tnis  act  shall  not  have  the  effect 
to  release  or  waive  any  right  of  action  by 
the  state  or  by  any  person  -for  any  rights 
penalty,  or  forfeiture  which  may  have  aris- 
en or  which  may  hereafter  arise  under  any 
law  of  this  state."  There  was  also  in 
existence  a  statute  (of  1808)  prior  to  the 
act  creating  the  railroad  commission,  pro- 
hibiting discrimination  and  unreasonable 
prices,  and  providing  in  substance  than  any 
railroad  coi^oration  violating  any  of  these 
provisions  should  be  liable  to  the  person 
aggrieved  in  triple  damages,  besides  costs. 
The  court  said:  'The  whole  matter  of  fix- 
ing rates  and  the  remedies  for  excessive 
charges  is  lodged  with  the  railroad  com- 
mission. The  rates  in  the  schedule  made 
and  filed  constitute  the  lawful  rates  until 
changed  in  the  manner  provided,  on  appli- 
cation to  the  commission.  The  schedule 
rates  being  by  the  express  terms  of  the 
statute  the  lawful  rates,  the  railroad  com- 
panies have  not  authority  to  charge  differ- 
ent rates.  They  are  prohibited  by  statute 
from  so  doing.  They  can  charge  neither 
more  nor  less  than  such  rates.  In  a  com^ 
mon-law  action,  therefore,  to  recover  for 
excessive  rates,  the  courts  cannot  say  that 
the  schedule  rates  are  unlawful  rates.  This 
obviously  is  necessary  in  order  to  preserve 
equality  and  uniformity  in  rates  and  the 
carrying  out  of  the  system  established  by 
the  legislature  in  creating  the  railroad  com^ 
mission." 

In  Beadle  y.  Kansas  City,  Ft.  S.  k  M.  R. 
Co.  51  Kan.  248,  32  Pac.  910  (denying  a 
rehearing  of  48  Kan.  379,  29  Pac.  696) 
where  the  plaintiff  sought  to  recover  an 
excess  above  "reasonable*'  charges,  such  ex- 
cess being  the  amount  his  charge  exceeded 
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Interstate  Commerce  Commission  ▼.  East 
Tennessee,  V.  &  G.  R.  Co.  85  Fed.  107; 
Interstate  Commerce  Commission  ▼.  Louis- 
ville &  N.  R.  Co.  73  Fed.  409;  Texas  &  P.  R, 
Co.  Y.  Interstate  Commerce  Commission, 
162  U.  S.  107,  40  L.  ed.  940,  6  Inters.  Com. 
Rep.  405,  16  Sup.  Gt.  Rep.  666;  Interstate 
Commerce  Commission  y.  Alabama  Midland 
R.  Co.  168  U.  S.  144,  42  L.  ed.  414,  18  Sup. 
Ct.  Rep.  45;  Kinnavey  v.  Terminal  R.  Asso. 
81  Fed.  804;  United  States  v.  Hanley,  71 
Fed.  675;  Hutchinson,  Carr.  §522,  p.  620; 
New  York,  N.  H.  &  H.  R.  Co.  y.  Interstate 
Commerce  Commission,  200  U.  S.  391,  50 
L.  ed.  521,  26  Sup.  Ct.  Rep.  272;  Union  P. 
R.  Co.  y.  Goodridge,  149  U.  S.  680,  37  L. 
ed.  896,  13  Sup.  Ct.  Rep.  970;  State  y. 
Union  P.  R.  Co.  87  Neb.  29,  31  L.R.A.(N.S.) 
657,  126  N.  W.  859;  New  York,  N.  H.  k  H. 
R.  Co.  y.  Interstate  Commerce  Commission, 
200  U.  S.  361,  50  L.  ed.  515,  26  Sup.  Ct. 
Rep.  272 ;  •  Zetterberg  y.  Great  Northern  R. 
Co.  117  Minn.  495,  136  N.  W.  295. 

When  new  statutory  rights  are  created, 
but  no  remedy  is  provided  for  the  enforce 


^ment  thereof,  the  common  law  supplies 
*such  remedy. 

1  Cyc.  706;  Union  R,  &  Transit  Co.  v. 
Shacklet,  119  HI.  232,  10  N.  K  896;  Ross 
v.  Rugge-Price,  L.  R.  1  Exch.  Div.  269,  45 
L.  J.  Exch.  N.  S.  777,  34  L.  T.  N.  S.  535,  24 
Week.  Rep.  786;  Burnett  v.  Lynch,  5  Bam. 
&  C.  609,  8  Dowl.  &  R.  268,  4  L.  J.  K.  B. 
274,  29  Revised  Rep.  343;  Cooley,  Torts,  3d 
ed.  1408;  Willy  v.  Mulledy,  78  N.  Y.  310, 
34  Am.  Rep.  536;  CDonnell  v.  Providence  & 
W.  R.  Co.  6  R.  L  211;  Brattleboro  v.  Wait, 
44  Vt.  459;  Leathers  v.  Blackwell's  Dur- 
ham Tobacco  Co.  9  L.R.A.(N.S.)   349,  note. 

The  absence  of  a  specific  statutory  remedy 
is  not  fatal  to  a  recovery  for  damages  sus- 
tained for  breach  of  a  statutory  duty. 

McCarthy  v.  St.  Paul,  22  Minn.  527; 
Lowell  v.  Wyman,  12  Cush.  273;  Bott  v. 
Pratt,  33  Minn.  323,  53  Am.  Rep.  47,  23 
N.  W.  237 ;  Osborne  v.  McMasters,  40  Minn. 
103,  12  Am.  St.  Rep.  698,  41  N.  W.  543; 
Baxter  v.  Coughlin,  70  Minn.  1,  72  N.  W. 
797;  Tvedt  v.  Wheeler,  70  Minn.  161,  72 
N.  W.  1062;  Anderson  v.  Settergren,  100 
Minn.  294,  111  N.  W.  279;  Rosse  v.  St.  Paul 


that  paid  by  another,  and  the  statute  pro- 
hibited such  discrimination  and  unreason- 
able charges,  and  provided  that  the  per- 
son aggrieved  might  recover  three  times  his 
actual  damages,  besides  an  attorneys'  fee, 
it  was  held  that  the  statute  had  superseded 
the  common  law,  as  it  gave  the  shipper 
all  that  the  common  law  would  have  done, 
and  more. 

On  the  other  hand,  in  McDuffee  v.  Port- 
land &  R.  R.  Co.  52  N.  H.  430,  13  Am.  Rep. 
72,  an  action  by  an  expressman  for  dis- 
erimination  against  him  in  facilities,  terms, 
and  accommodations  for  his  express  busi- 
ness on  the  defendant's  road,  it  was  held 
that  he  might  recover  at  common  law  in 
spite  of  the  statute  requiring  equal  terms, 
facilities  etc.,  for  all  persons  upon  any 
railroad  and  in  use  of  its  depot,  etc. 

In  Scofleld  v.  Lake  Shore  ft  M.  S.  R.  Co. 
43  Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E. 
907,  it  was  held  that  the  court  might,  to 
prevent  multiplicity  of  suits,  grant  the 
shipper  an  injunction  against  discrimin- 
ating charges  in  spite  of  the  statute,  whicli 
provided:  "Sec.  3373.  No  company  or 
person  owning,  controlling,  or  operating 
a  railroad,  in  whole  or  in  part,  within  this 
state,  shall  charge  or  receive  for  transporta- 
tion of  freight  for  any  distance  within  this 
state  a  larger  sum  than  is  charged  by  the 
same  company  or  person  for  the  transporta- 
tion, in  the  same  direction,  of  freight  of 
the  same  class  or  kind,  for  an  equal  or 
greater  distance  over  the  same  railroad 
and  connecting  lines  of  railroad;  and  every 
such  company  or  person  who  violates,  or 
permits  to  be  violated,  the  provisions  of 
this  section,  shall  forfeit  and  pay  to  the 
party  aggrieved  a  sum  equal  to  double  the 
amount  of  the  overcharge,  but  in  no  case 
less  than  $25.  and  shall,  also  for  every  un- 
45  L.R.A.(N,S.) 


lawful  act,  forfeit  and  pay  to  the  state  a 
penalty  of,"  etc.  The  court  said:  "We 
affirm  the  law  to  be  that  if  the  right  of  the 
plaintiffs  existed  at  common  law  to  relief 
bv  injunction,  the  enactment  of  §  3373,  if 
that  section  applies  to  the  case  at  all, 
affords  only  a  cumulative  remedy,  and  that 
such  a  remedy  by  statute  would  in  no  wise 
take  away  the  remedy  at  common  law." 

In  Illinois  &  St.  L.  R.  Co.  v.  Beaird, 
24  111.  App.  322,  where  it  was  held  that 
there  were  no  allegations  sufficient  to  sus- 
tain an  action  at  common  law,  it  was  not 
decided  whether  such  an  action  would  or 
would  not  lie  in  view  of  the  statute. 

Interstate    commerce    act. 

In  §  22  of  the  interstate  commerce  act 
it  is  provided  that  "nothing  in  this  act 
contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law 
or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies."  24 
Stat,  at  L.  387,  chap.  104,  U.  S.  Comp.  Stat. 
1901,  p.  3171. 

In  Lilly  Co.  v.  Northern  P.  R.  Co.  64 
Wash.  689.  117  Pac.  401,  where  the  com- 
plaint of  the  shipper  was  merely  that  the 
carrier  had  charged  him,  on  interstate  ship- 
ments, rates  bevond  those  made  to  other 
snippers  similarly  situated,  referring  to 
this  as  "an  unjust  and  illegal  discrimina- 
tion," it  was  held  that  the  state  court  had 
jurisdiction  of  the  subject-matter,  as  the 
interstate  commerce  act  (§  22)  preserved 
the  right  of  action  at  common  law;  but 
it  was  also  held  that  the  facts  stated  were 
not  sufficient  to  constitute  a  cause  of  ac- 
tion, as  it  was  not  alleged  that  the  carrier 
had  failed  to  comply  with  the  interstat^ 
commerce   act   as   to   filing   a   schedule   of 


1913. 


SULLIVAN  V.  MINNEAPOLIS  t  R.  RIVER  R.  00. 


616 


^  D.  R.  Oo.  68  Minn.  216,  37  L.R.A.  601, 
<64  Am.  St.  Rep.  472,  71  N.  W.  20,  2  Am. 
Neg.  Rep.  730;  Perry  v.  Tozer,  90  Minn. 
431,  101  Am.  St.  Rep.  416,  97  N.  W.  137; 
Merz  V.  Wright,  114  Minn.  451,  131  N.  W. 
•635;  Meshbesher  ▼.  Ghannellene  Oil  &  Mfg. 
Co.  107  Minn.  104,  131  Am.  St.  Rep.  441, 
119  N.  W.  428. 

Messrs.  Kinsman  A  Wallace  also  for 
appellants. 

Mr.  SIrnest  C.  Carman,  with  Messrs. 
Powell  &  Simpson,  for  respondent: 

The  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  this  action. 

Shepard  y.  Northern  P.  R.  Co.  184  Fed. 

766;   Southern  R.  Co.  t.  Burlington  Lum- 

iber  Co.  225  U.  S.  99,  56  L.  ed.  1001,  32 

'Sup.  Ct.  Rep.  657 ;  Southern  R.  Co.  y.  Reid, 

222  U.  S.  424-444,  56  L.  ed.  257-263,  32 

Sup.  Ct.  Rep.  140. 

The  complaint  does  not  state  a  statu- 
-tory  cause  of  action. 

Ratican  y.  Terminal  R.  Asso.  114  Fed. 

«666;   Parsons  y.  Chicago  ft  N.  W.  R.  Co. 

167  U.  S.  447,  42  L.  ed.  231,  17  Sup.  a. 

Rep.  887;  Health  Dept.  y.  Knoll,  70  N.  Y. 


530;  Jones  y.  Estis,  2  Johns.  379;  State  y. 
Adams  Exp.  Co.  172  Ind.  10,  87  N.  E.  712; 
Texas  ft  P.  R.  Co.  y.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  51  L.  ed.  563,  9  Ann.  Cas. 
1076,  27  Sup.  Ct.  Rep.  360;  Haurigan  y.  Chi- 
cago ft  N.  W.  R.  Co.  80  Neb.  139,  113  N.  W. 
983,  117  N,  W.  100,  16  Ann.  Cas.  450;  Chi- 
cago ft  A.  R.  Co.  V.  Kirby,  225  U.  S.  155, 
66  L.  ed.  1033,  32  Sup.  Ct.  Rep.  648;  Wentz- 
Bates  Mercantile  Co.  y.  Union  P.  K.  Co.  86 
Neb.  584,  123  N.  W.  1085;  Kansas  City 
Southern  R.  Co.  y.  C.  H.  Albers  Commission 
Co.  223  U.  S.  675,  56  L.  ed.  556,  32  Sup.  Ct 
Rep.  316;  Louisville  ft  N.  R.  Co.  y.  Mc- 
Mullan,  6  Ala.  App.  662,  69  So.  683;  Hard- 
away  y.  Southern  R.  Co.  90  S.  C.  475,  73 
S.  E.  1020;  Noyes,  Am.  R.  Rates,  p.  117; 
Hurley  v.  Big  Sandy  ft  C.  R.  Co.  137  Ky, 
216,  125  S.  W.  302;  Scofleld  v.  Lake  Shore 
ft  M.  S.  R.  Co.  43  Ohio  St.  571,  64  Am.  Rep. 
846,  3  N.  E.  907;  Kizer  v.  Texarkana  ft 
Ft.  S.  R.  Co.  66  Ark.  348,  50  S.  W.  871; 
Missouri,  K.  ft  T.  R.  Co.  y.  Bowles,  1  Ind. 
Terr.  250,  40  S.  W.  899;  Atchison,  T.  ft  S.  F, 
R.  Co.  Y.  Holmes,  18  Okla.  92,.  90  Pac.  22; 
Southern  R.  Co.  y.  Wilcox,  99  Va.  394,  39 


rates,  nor  that  such  rates  had  been  ex- 
ceeded, and  neither  by  common  law  nor 
under  the  statute  could  a  shipper  recover 
merely  on  the  ground  that  lower  rates 
were  charged  another,  as  he  could  only  com- 
plain if  the  rate  was  unreasonable  and  the 
carrier  had  manipulated  its  charges  so  as 
to  injure  him  in  his  trade  or  business. 

But  in  Robinson  v.  Baltimore  ft  0.  R. 
•Co.  222  U.  S.  506,  56  L.  ed.  288,  32  Sup. 
Ct.   Rep.    114    (affirming   64    W.   Va.    406, 
'62  S.  £.  323),  where  it  was  claimed  that 
the  filed  and  published  rates  of  an  inter- 
state   carrier    unjustly    discriminated    be- 
-tween  coal  loaded  from  wagons  and  that 
loaded   from  tipples,  the  court  in  holding 
that  there  could  be  no  recovery,  in  the  ab- 
sence of  a  finding  by  the  Interstate  Com- 
merce Commission  that  the  rates  were  un- 
justly   discriminating,    said,    inter    alia: 
"When    the   purpose    of   the   act   and    the 
means  selected  for  the  accomplishment  of 
-that  purpose  are  understood,  it  is  altogether 
plain  that  the  act  contemplated  that  such 
an   investigation   and   order  by   the  desig- 
nated   tribunal,    the    Interstate    Commerce 
•Commission,  should  be  a  prerequisite  to  the 
right  to  seek  reparation  in  the  courts,  be- 
cause   of    exactions   under    an    established 
schedule  alleged  to  be  violative  of  the  pre- 
scribed standards.     And  this  is  so,  because 
the   existence  and   exercise   of   a   right  to 
maintain   an  action   of   that  character,   in 
the  absence  of  such   an   investigation   and 
•order,  would  be  repugnant  to  the  declared 
rule  that  a  rate  established   in  the  mode 
prescribed  should  be  deemed  the  legal  rate, 
and  obligatory  alike  upon  carrier  and  ship- 
per until  changed  in  the  manner  provided, 
-would  be   in   derogation   of  the  power  ex- 
pressly delegated   to  the   Commission,  and 
-would  be  destructive  of  the  uniformitv  and 
45  L.R.A.(N.S.) 


equality  which  the  act  was  designed  to 
secure.  ...  Of  course,  the  provision  in 
§  22,  as  also  the  provision  in  §  9,  must  be 
read  in  connection  with  other  parts  of  the 
act,  and  be  interpreted  with  due  regard  to 
its  manifest  purpose;  and,  when  that  is 
done,  it  is  apparent  that  neither  provision 
recognizes  or  implies  that  an  action  for 
reparation,  such  as  is  here  sought,  may  be 
maintained  in  any  court,  Federal  or  state, 
in  the  absence  of  an  appropriate  finding  and 
order  of  the  Commission." 

And  that  the  statute  has  abrogated  any 
common-law  right  on  account  of  discrim- 
ination is  distinctly  stated  in  Mitchell 
Coal  ft  Coke  Co.  v.  Pennsylvania  R.  Co. 
230  U.  S.  247,  57  L.  ed.  — ,  33  Sup.  Ct. 
Rep.  916,  an  action  by  a  shipper  against 
an  interstate  carrier  to  recover  damages 
sustained  by  reason  of  the  payment  of  re- 
bates to  his  competitors  which  the  carrier 
claimed  were  paid  as  compensation  for 
services  or  other  justifiable  reasons.  In 
holding  that  where  there  was  a  question 
as  to  the  value  of  the  services  for  which  the 
rebates  were  compensation,  an  application 
to  the  Interstate  Commerce  Commission 
must  precede  an  application  to  the  courts, 
but  where  the  rebate  was  a  mere  gift  pro- 
hibited by  the  statute,  an  application  to 
the  court  might  be  made  in  the  first  in- 
stance under  §§  8  and  9  of  the  act,  the 
court  said:  "As  the  courts  have  no  pri- 
mary jurisdiction  to  fix  rates,  neither  can 
they  do  so  at  the  suit  of  a  single  plaintiff 
who  claims  to  have  been  damaged  because 
an  allowance  paid  its  competitors  was  un- 
reasonable in  amount.  .  .  .  It  is  urged 
that  a  claim  based  upon  the  unreasonable- 
ness of  past  rates  and  discontinued  prac- 
tices raises  a  judicial  questioii,  of  which 
the  courts,  and  not  the  Commission,  liavu 
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S.  E.  144;  Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  181  Fed.  403. 

The  complaint  does  not  state  a  common- 
law  cause  of  action. 

United  bt.ate8  ex  rel.  Morris  v.  Delaware, 
L.  &  W.  R.  Co.  2  Inters.  Com.  Rep.  617, 
40  Fed.  101;  Menacho  v.  Ward,  23  Blatcbf. 
502,  27  Fed.  629 ;  Johnson  v.  Pensacola  &  P. 
R.  Co.  16  FU.  623,  26  Am.  Rep.  731;  Fitch- 
burg  R.  Co.  V.  Gage,  12  Gray,  393;  Baxen- 
dale  ▼.  Eastern  Counties  R.  Co.  4  C.  B. 
N.  S.  63,  27  L.  J.  C.  P.  N.  S.  137;  Great 
Western  R.  Co.  v.  Sutton,  L.  R.  4  H.  L.  226, 
38  L.  J.  Excb.  N.  S.  177,  22  L.  T.  N.  S.  43, 
18  Week.  Rep.  92;  Ex  parte  Benson,  18  S.  C. 
38,  44  Am.  Rep.  5G4. 

Philip  .IS.  Brown,  J.,  delivered  the  opin- 
ion of  the  court: 

Appeal  by  the  plaintiffs  from  an  order 
sustaining  a  demurrer  to  the  complaint. 

Two  causes  of  action  are  attempted  to  be 
stated  therein,  the  first  of  which  is,  in  sub- 
stance, that  the  defendant,  a  Minnesota  cor- 
poration, is,  and  was  at  all  times  referred 
to,  engaged  as  a  common  carrier  in  operat- 
ing a  railway  extending  north  from  a  cer- 
tain station  known  as  Mississippi  River,  in 
Itasca  county;  that  during  the  times  stated 
the  plaintiffs  and  an  Illinois  corporation 
known  as  the  Itasca  Lumber  Company  were 
logging  in  certain  territory  served  by  the 
defendant  as  a  common  carrier,  the  plain- 
tiffs and  the  Itasca  Lumber  Company  being 
competitors,  each  shipping  large  quantities 
of  logs  over  the  defendant's  railway  to  its 
terminus  at  Mississippi  River,  in  the  course 
of  which,  between   December   1,   1909,  and 


January  1,  1911,  the  plaintiffs  shipped  over 
the  defendant's  road,  from  points  in  the  state 
to  Mississippi  River,  several  million  feet  of 
logs,  paying  the  defendant  therefor  its  reg- 
ularly established  and  published  rate  of  $2 
per  1,000  feet,  and  believing,  in  so  doing, 
that  this  represented  the  charge  made  by 
the  defendant  as  against  the  public  in  gen- 
eral and  all  parties  similarly  situated  witb 
the  plaintiffs;  that  during  the  same  period 
the  Itasca  Lumber  Company  also  shipped, 
and  the  defendant  carried  for  it  as  a  com- 
mon carrier,  large  quantities  of  logs  the 
same  or  a  greater  distance  than  that  covered 
by  the  plaintiffs'  shipments,  the  service 
thus  rendered  to  the  plaintiffs  and  the  Itas- 
ca Lumber  Company  being  like  and  con- 
temporaneous; and  that  the  defendant  trans- 
ported the  logs  of  the  latter  under  the  same 
conditions,  except  as  to  rates,  as  those  of 
the  former,  but  that  the  Itasca  Company 
paid  the  defendant,  and  it  accepted  for  the 
service  so  rendered,  the  sum  of  $1.50  per 
1,000  feet  of  logs,  thereby  giving  such  com- 
pany an  unlawful  preference  over  the  plain- 
tiffs and  unlawfully  subjecting  them  to  an 
unreasonable  prejudice,  and  thus  unlawfully 
and  unjustly  discriminating  against  the 
plaintiffs  in  collecting  and  receiving  from 
the  Itasca  Company  a  less  compensation 
for  services  in  transporting  the  logs  than 
the  regularly  established  schedule  rates  and 
charges  enforced  by  the  defendant  as  a 
common  carrier  against  the  public  in  gen- 
eral and  these  plaintiffs  in  particular,  for 
like  and  contemporaneous  service  in  trans- 
porting logs;  and  that  by  reason  of  all  of 


jurisdiction.  There  are  several  answers 
to  this  proposition.  In  the  first  place,  the 
plaintiff  cannot  claim  under  the  act  against 
it.  To  say  the  least,  it  is  extremely  doubt- 
ful whether,  at  common  law,  one  shipper 
had  a  cause  of  action  because  the  carrier 
paid  another  shipper  more  than  the  market 
value  of  transportation  services  rendered 
to  the  carrier.  Interstate  Commerce  Com- 
mission V.  Baltimore  &  O.  R.  Co.  145  U.  S. 
263,  275,  36  L.  ed.  699,  703,  4  Inters.  Com. 
Rep.  92,  12  Sup.  Ct.  Rep.  844.  But  if  any 
such  right  existed  it  was  abrogated  or  for- 
bidden by  the  commerce  act,  and  one  was 
given  which,  as  a  condition  of  the  right 
to  recover,  required  a  finding  by  the  Com- 
mission that  the  allowance  was  unreason- 
able and  operated  as  an  unjust  discrimina- 
tion, or  as  an  un-^ue  preference." 

It  has  been  held,  however,  that  a  right 
arising  out  of  the  act  might  support  a 
common-law  form  of  action.  Illinois  C.  R. 
Co.  V.  Henderson  Elevator  Co.  138  Ky.  220. 
127  S.  W.  779,  where  a  shipper  made  a  con- 
tract of  purchase  on  an  erroneous  aRSur 
nnce  by  an  interstate  carrier  that  there 
had  been  no  change  in  its  posted  rate,  but 
was  compelled  to  pay  an  increased  rati* 
which  was  in  force,  although  not  posted 
Ko  L.R.A.(N.S.) 


as  required  by  the  interstate  commerce  law, 
and  it  was  held  that  under  §  22  of  that  law, 
the  shipper  might  bring  a  common-law 
action  in  a  state  court  against  the  carrier, 
its  cause  of  action  not  being  to  recover 
the  excess  over  the  old  rate  or  to  recover 
on  account  of  an  unreasonable  rate,  but 
to  recover  damages  to  it  on  account  of  the 
carrier's  disobedience  of  the  interstate  com- 
merce statute. 

In  Western  U.  Teleg.  Co.  v.  Call  Pub. 
Co.  58  Neb.  192,  78  N.  W.  519,  affirmed  in 
181  U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct. 
Rep.  561  (brought  before  the  interstate 
commerce  act  applied  to  telegraph  compa- 
nies), where  there  was  a  recovery  against 
a  telegraph  company  for  unjust  discrim- 
ination in  rates,  in  part  at  least  for  in- 
terstate messages,  brought  under  the  Ne- 
braska statute  and  Constitution,  aiid  it 
was  claimed  that  the  laws  of  Nebraska 
could  not  apply  to  interstate  commerce,  the 
Supreme  Court  of  the  United  States,  in 
affirming  the  decision,  held  that  the  ob- 
jection to  the  laws  of  Nebraska  was  im- 
material, as  the  case  was  submitted  to  the 
jury  on  the  basis  of  common-law  discrim- 
ination. B.  B.  B. 
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the  facts  alleged  "the  plaintiffs  have  suf- 
fered damages  in  the  sum  of  $4,556.24." 

The  second  cause  of  action  is  substantial- 
ly a  repetition  of  the  first,  except  that  the 
subjects  of  the  shipment  alleged  consisted  of 
lumbering  supplies,  horses,  feed,  etc.,  and 
the  defendant  is  charged  with  having  car- 
ried those  of  the  Itasca  Company  for  noth- 
ing, while  the  plaintiffs  were  compelled  to 
and  did  pay  the  regular  established  rates, 
aggregating  about  $800,  for  which  the 
plaintiffs  also  demand  judgment. 

The  grounds  for  the  demurrer  are:  (1) 
That  the  court  was  without  jurisdiction; 
and  (2)  that  the  complaint  does  not  state  a 
cause  of  action.  It  does  not  appear  on 
what  theory  the  court  based  its  ruling. 

1.  It  is  unnecessary,  we  think,  to  go  into 
any  extended  discussion  of  the  first  ground 
of  demurrer.  The  shipments  involved  in 
both  causes  of  action  were  between  points 
within  the  state,  and  the  transportation 
was  wholly  therein.  Moreover,  there  is  no 
suggestion  in  the  complaint  that  the  de- 
fendant was  ever  engaged  in  interstate 
commerce,  or  that  its  road  is  so  situated  as 
to  enable  it  to  engage  therein.  Under  these 
circumstances  the  shipments  must  be 
deemed  to  have  been  intrastate,  and  the 
Federal  act  has  no  application.  The  de- 
murrer cannot  be  sustained  upon  the  first 
ground. 

2.  Ihe  questions  raised  by  the  general  de- 
murrer are:  (1)  What  is  the  common-law 
duty  of  a  common  carrier  to  shippers  sim- 
ilarly circumstanced,  with  reference  to 
equality  of  charges  for  the  carriage  of  the 
same  class  of  goods  the  same  distance?  (2) 
Has  a  shipper,  discriminated  against  under 
such  circumstances,  any  right  of  action  for 
damages  at  common  law;  and,  if  so,  what  is 
the  measure  of  his  recovery?  (3)  What  is 
the  effect  of  our  statutes  relating  to  the 
regulation  of  railroad  rates  upon  the  ques- 
tions here  involved? 

(1)  While  discrimination  by  railroads  as 
to  shipping  facilities  has  been  recently  con- 
demned by  this  court,  through  Chief  Justice 
Start,  in  Banner  Grain  Co.  v.  Great  North- 
ern R.  Co.  119  Minn.  68,  41  L.R.A.(N.S.) 
678,  137  N.  W.  161,  the  questions  above 
stated  have  not  been  considered.  Looking 
backward  from  the  present  viewpoint  at  the 
course  of  events,  and  had  we  no  precedents 
to  consider,  no  difficulty  would,  we  think, 
be  encountered  in  their  determination;  but, 
either  fortunately  or  unfortunately,  as  it 
may  be  regarded,  there  is  a  wealth  of  au- 
thority upon  the  subjects  involved,  and  our 
first  effort  will  be  to  extract  the  common- 
law  rule  therefrom. 

The  earlier  cases,  of  which  Johnson  ▼. 
Pensacola  i  P.  R,  Co.  16  Fla.  623,  26  Am. 
Rep.  731,  is  an  example,  declared  that  a 
45  L.R.A.(N.S.) 


common  carrier  performed  its  full  common- 
law  duty  when  it  served-  all  alike  in  the 
matter  of  facilities  for  a  reasonable  compen- 
sation. This  view  probably  originated  be- 
cause of  the  paucity  of  early  English  cases- 
upon  the  common-law  rule  as  to  discrimina- 
tion in  tolls,  which  latter  is  not  surprising 
when  we  consider  that  the  first  common  tcar- 
riers  were  individuals  whose  fields  of  oper- 
ation were  of  necessity  extremely  limited, 
and  that  they  were  many  in  number,  per- 
forming services  in  various  portions  of  the 
country  and  under  widely  differentiating 
circumstances.  Under  such  a  condition  of 
affairs,  and,  moreover,  when  the  doctrine  of 
equal  rights  to  all  was  in  its  infancy,  and. 
when  competition,  which  makes  special  priv- 
ilege almost  necessarily  disastrous  to  the 
disfavored  party,  may  almost  be  said  to* 
have  been  nonexistent,  it  is  not  at  all 
strange  that  the  conception  of  a  fixed  and 
equal  charge  to  every  man  for  the  same 
service  remained  undeveloped.  In  England 
legislation  establishing  equality  in  railroad> 
rates  came  so  soon  after  the  advent  of  rail- 
roads that  there  was  slight  occasion  for  the- 
courts  there  to  examine  into  the  common 
law  of  the  subject,  independently  of  statute. 
See  Scofield  v.  Lake  Shore  k  M.  S.  R.  Co. 
43  Ohio  St.  671,  698,  54  Am.  Rep.  846,  3^ 
N.  E.  907. 

But  later,  when  the  question  of  the  true* 
common-law  rule  became   of   prime   impor- 
tance, further  investigation  brought  to  light 
broader   principles.     Said   Mr.  Justice  Doe 
in   McDutfee  v.   Portland   &  R,  R.  Co.   52' 
N.  H.  430,  465,  13  Am.  Rep.  72:  "It  seems 
to  be  supposed  that,  at  common  law,  com- 
mon carriers  are  not  bound  to  carry  all  and 
for  all  on  reasonably  equal  terms.     .     .     . 
The   principal   English   cases   usually   cited' 
are  [citing  many  cases].    These  cases  seem' 
to  be  based  on  statutes  general  or  special. 
The  English  Parliament  has  been  extremely 
vigilant  and  industrious  in  putting,  in  the- 
cbarters  of  corporations,  provisions  for  the- 
protection  of  the  rights  of  individuals  and 
the  public.     Out  of  abundant  caution,  and 
for  the  information  of  those  specially  con- 
cerned, and  to  guard  against  any  possible 
construction    by    implication   repealing   the- 
common  law,  they  affirmed  some  of  its  sim- 
plest rules.    Sandford  v.  Catawissa,  W  &  E. 
R.  Co.  24  Pa.  378,  64  Am.  Dec.  667.     .     .     . 
And  the  practice  of  the  English  courts,  on^ 
charters  and  general  acts  of  this  kind,  has* 
been  so  long  continued  that  the  fact  seems 
now  to  be  overlooked  that  the  general  prin- 
ciple of  equality  is  a  principle  of  the  com- 
mon law.     ...     It  seems  to  have  been  a- 
result  of  the  anxiety  of  Parliament  that, 
instead  of  merely  providing  such  new  reme- 
dies  and    modes   of   judicial    procedure   as 
they  deemed  necessary  for  the  enforcement. 
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of  the  oommon  law,  they  repeatedly  re-en- 
Acted  the  common  law,  until  it  came  to  be 
supposed  that,  in  such  an  important  matter 
as  the  public  service  of  transportation  by 
common  carriers,  the  public  were  indebted, 
lor  the  doctrine  of  equal  right,  to  the  mod- 
ern vigilance  of  Parliament,  instead  of  the 
system  of  legal  reason  which  had  been  the 
birthright  of  Englishmen  for  many  ages.  A 
mistake  of  this  kind  is  an  evil  of  some  mag- 
nitude. It  unjustly  weakens  the  confidence 
of  the  community  in  the  wisdom  and  justice 
of  the  ancient  system,  and  impairs  its  vigor. 
When  the  understanding  prevails  that  equal- 
ity, in  a  branch  of  the  public  service  so  vast 
as  that  of  transportation  by  common  car- 
riers, depends  upon  the  action  of  a  legis- 
lature declaring  it  by  statute,  and  attempt- 
ing the  difficult  task  of  accurately  express- 
ing the  whole  length  and  breadth  of  the 
doctrine  in  words  not  defined  in  the  common 
law,  public  and  common  rights  of  immense 
value  are  removed  from  a  natural,  broad, 
and  firm  foundation  to  one  that  is  artificial 
and  narrow,  and  consequently  less  secure; 
and  many  results  of  ill  consequence  flow 
from  such  a  misconception  of  the  free  insti- 
tutions of  the  common  law." 

In  this  connection  the  case  of  Tift  v. 
Southern  R.  Co.  (C.  C.)  123  Fed.  789,  is 
also  pertinent.  Said  Mr.  Justice  Speer  at 
page  791:  "The  difference  in  the  obliga- 
tion of  a  common  carrier  and  that  of  a  pri- 
vate individual  is  that  the  former  has  un- 
dertaken a  duty  to  the  public.  Having  un- 
dertaken that  duty,  it  was  settled  by  the 
common  law  that  the  common  carrier  must 
'Carry  for  all,  to  the  extent  of  his  capacity, 
without  unjust  or  unreasonable  discrimina- 
tion either  in  charges  or  in  the  facilities 
for  actual  transportation." 

That  the  English  statutes  are  merely  de- 
claratory of  the  common  law  is  clearly  an- 
nounced and  well  sustained  by  many  other 
American  cases.  See  Messenger  v.  Pennsyl- 
vania R.  Co.  3d  N.  J.  L.  407,  412,  13 
Am.  Rep.  457;  Id.  37  N.  J.  L.  531,  18 
Am.  Rep.  754;  Shipper  v.  Pennsylvania 
R.  Co.  47  Pa.  338;  New  England  Exp.  Co. 
V.  Maine  C.  R.  Co.  57  Me.  188,  2  Am.  Rep. 
^1.  See  also  Baldwin,  Am.  R.  Law,  350. 
And  say  Beale  &  Wyman'on  Railroad  Rate 
Regulation,  page  670:  "The  cases  requiring 
the  same  rate  to  shippers  who  ask  for  the 
same  transportation  of  the  same  goods  at 
the  same  time  and  under  the  same  condi- 
tions may  seem  fewer  in  number  than  those 
which  are  more  conservative.  But  this  prin- 
ciple was  made  law  in  many  states  by  an 
impatient  public,  who  demanded  statutes,  so 
that  there  could  be  in  the  future  no  equivo- 
cations, before  many  courts  had  time  to  ex- 
press their  opinion,  and  before  other  courts 
tiad  time  to  recant.  And  upon  the  whole  it 
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is  claimed  with  confidence  that  outright  per- 
sonal discrimination  is  opposed  to  modem 
common -law  principles." 

So,  also,  Mr.  Noyes,  in  his  work  on  Amer- 
ican Railroad  Rates,  remarks,  at  pages  104, 
105:  "This  rule  of  the  common  law,  that  if 
the  rate  given  to  one  shipper  be  reasonable 
in  itself  he  has  no  interest  in  the  rate  given 
to  other  shippers,  could  only  have  been  jus- 
tifiable in  the  days  of  carriers  by  wagon.  It 
is  fundamentally  unsound  when  applied  to 
railroads.  .  .  .  The  shipper  does  have 
an  interest  in  the  rate  charged  other  ship- 
pers. He  has  a  right  to  demand  that  the 
railroad  shall  afford  him  the  same  treat- 
ment as  his  competitors.  The  question  of 
relative  rates  is  often  of  more  importance 
than  that  of  absolute  charges." 

So,  while  it  may  be  true,  as  stated  by 
Beale  &  Wyman,  supra,  that  the  cases  an- 
nouncing the  modem  doctrine  are  fewer  in 
number,  they  are,  nevertheless,  too  numer- 
ous to  cite  in  full,  and  it  is  sufficient,  in 
addition  to  those  already  mentioned,  to  re- 
fer to  the  following:  Kansas,  P.  R.  Co.  v. 
Bayles,  19  Colo.  348,  351,  35  Pac.  744;  Chi- 
cago &  A.  R.  Co.  V.  People,  67  111.  11,  17,  16 
Am.  Rep.  599;  Vincent  v.  Chicago  &  A.  R. 
Co.  49  111.  33;  KcUogg  v.  Sowerby,  93  App. 
Div.  124,  87  N.  Y.  Supp.  412;  Hays  v. 
Pennsylvania  Co.  (C.  C.)  12  Fed.  309; 
Samuels  v.  Louisville  A,  N.  R.  Co.  (C.  C.) 
4  Inters.  Com.  Rep.  420,  31  Fed.  57,  59; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Wilson,  119 
Ind.  352,  4  L.R.A.  244,  21  N.  E.  341 ;  Hilton 
Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co. 
141  N.  C.  171,  176,  6  L.RA.(N.S.)  225,  53 
S.  E.  823;  Id.  136  N.  C.  479,  48  S.  E.  813, 
1  Ann.  Cas.  52;  State  v.  Central  Vermont 
R.  Co.  81  Vt.  463,  130  Am.  St.  Rep.  1065, 
71  Atl.  194. 

The  evils  of  rate  discrimination  need  no 
comment,  and  the  capacity  of  the  common 
law,  through  its  adaptability  to  changed 
conditions,  to  meet  them,  in  a  measure  at 
least,  would  seem  to  be  unquestionable,  even 
though  it  should  be  conceded  that  at  one 
time  there  was  no  common-law  rule  against 
discrimination  as  such.  Our  own  decisions 
in  this  regard  are  well  summarized  by  Mr. 
Dunnell  as  follows:  "The  common  law  is  not 
a  code  of  inflexible  and  logically  consistent 
rules,  but  a  body  of  broad  and  comprehen- 
sive principles,  based  upon  reason,  justice, 
and  practical  considerations,  .  .  .  [and] 
its  development  has  been  determined  by 
the  social  needs  of  the  community."  Dun- 
nell's  Dig.  Minn.  §  1502. 

In  other  words,  the  common  law  is  the 
legal  embodiment  of  practical  sense.  "The 
common  law,"  declared  the  present  chief 
justice  in  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  &  M.  R.  Co.  98  Minn.  380,  400, 
28  L.R.A.(N.S.)  298,  120  Am.  St.  Rep.  581, 
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108  N.  W.  261,  268,  8  Ann.  Cas.  1047,  "is 
not  a  codification  of  exact  or  inflexible 
rules  for  human  conduct,  for  the  redress  of 
injuries,  or  protection  against  wrongs,  nor 
yet  a  mere  figment  of  judicial  genius,  but, 
on  the  contrary,  is  the  embodiment  of  broad 
and  comprehensive  unwritten  principles,  in- 
spired by  natural  reason,  an  innate  sense 
of  justice,  adopted  by  common  consent  for 
the  regulation  and  government  of  the  affairs 
of  men.  It  is  the  growth  of  ages,  and  an 
examination  of  many  of  its  principles,  as 
onunciated  and  discussed  in  the  books,  dis- 
closes a  constant  improvement  and  develop- 
ment in  keeping  with  advancing  civilization 
and  new  conditions  of  society.  Holmes, 
Com.  Law  1-^,  36  et  seq.  Its  guiding  star 
has  always  been  the  rule  of  right  and  wrong, 
and  in  this  country  its  principles  demon- 
strate that  there  is  in  fact,  as  well  as  in 
theory,  a  remedy  for  all  wrongs." 

We  are  content  to  align  ourselves  with 
those  courts  which  have  declared  that  the 
modern  common  law  imposes  upon  common 
carriers  the  duty  of  equality  in  tolls  to  all 
shippers  similarly  circumstanced,  for  the 
transportation  of  the  same  class  of  goods 
the  same  distance. 

(2)  The  next  question  presented  by  the 
general  demurrer,  in  the  order  above  enu- 
merated, is  as  to  whether  a  shipper  who  has 
been  discriminated  against  has,  at  common 
law,  a  right  of  action  against  the  carrier 
for  damages,  and,  if  so,  what  is  the  meas- 
ure of  his  recovery.  "Ordinarily,"  said  Mr. 
Justice  Wallace,  in  Menacho  v.  Ward  (C. 
C.)  23  Blatchf.  602,  27  Fed.  529,  534,  "the 
remedy  against  a  carrier  is  at  law  for  dam- 
ages for  a  refusal  to  carry,  or  to  recover 
the  excess  charges."  In  Hays  v.  Pennsyl- 
vania Co.  (CO.)  12  Fed.  309,  the  plaintifif 
recovered  the  amount  of  freight  paid  by 
him  in  excess  of  the  rates  accorded  to  his 
most  favored  competitor.  In  Louisville,  E. 
ft  St.  L.  R.  Co.  V.  Wilson,  119  Ind.  352,  4 
L.R.A.  244,  21  N.  £.  341,  a  similar  recovery 
was  allowed.  In  Samuels  v.  Louisville  ft  N.  R. 
Co.  supra,  4  Inters.  Com.  420,  31  Fed.  58,  a 
demurrer  was  overruled  to  an  allegation  of 
damages,  that  "by  reason  of  such,  discrim- 
ination and  charges  for  freight  against  them 
[plaintiffs]  they  were  injured  in  their  busi- 
ness as  common  carriers  on  the  river,  and 
were  put  to  expense,  trouble,  and  increased 
risk  in  carrying  their  freight  long  distances 
on  the  river,  to  obtain  carriage  for  it  to 
points  of  destination,  for  which  alleged  in- 
jury to  them  they  bring  this  complaint  and 
suit  for  damages."  These  cases  involved 
the  common-law  remedy  only.  So,  also,  in 
Hilton  Lumber  Co.  v.  Atlantic  Coast  Line 
R  Co.  141  N.  C.  171,  176,  6  L.R.A.(N.S.) 
225,  53  8.  E.  823 ;  Id.  136  N.  C.  479,  48  S. 
E.  813,  which  involved  a  statute  declared 
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to  be  merely  an  enactment  of  the  common 
law,  but  which  made  no  provision  for  dam- 
ages, the  difference  between  the  rates  paid 
ay  the  plaintiff  and  the  more  favored  sliip- 
per  was  recovered.    In  Pennsylvania  R.  Coi 
V.   International  Coal  Min.  Co.  —  L.R.A. 
(N.S.)  —,  97  C.  C.  A.  383,  173  Fed.  1,  7,  a 
recovery  of  the  difference  in  the  amounts 
paid  by   the  plaintiff  and  by  the  favored 
shipper  was  sustained  in  an  action  for  un- 
just discrimination  in  violaton  of  the  inter- 
state commerce  act  (act  Feb.  4,  1887,  chap. 
104,  24  Stat,  at  L.  382,  U.  S.  Comp.  Stat. 
1001,   p.   3159),  though  damages  are  pro- 
vided for  thereby  merely  in  general  terms, 
the  provision  being   (§8)   that  the  carriei* 
"shall  be  liable  to  the  person  or  persons  in- 
jured thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such 
violation  of  the  provisions  of  this  act."    In 
answer. to  the  defendant's  contention  that 
the  measure  of  recovery  was  "not  the  lowest 
rate   charged   by   the   railroad    to   another 
shipper,  but  the  general  average  paid  on  all 
shipments  made  by  such  shipper,"  the  court 
said    (97   C.   C.  A.  at  page  389) :    "What- 
ever may  be  argued  in  support  of  the  equity 
of  such  a  rule,  the  simple  answer  is  that 
Congress  made  no  such  rule.     The  purpose 
of  the  act  is  clear,  viz.,  to  enforce  equality 
of  rate  for  like  service  in  every  case,  and 
the  mischief  is  done  when  for  that  service 
a  shipper  is  charged  more  than  any  other 
shipper  is  charged  for  *any  service  rendered, 
or  to  be  rendered,  in  the  transportation  of 
passengers   or    property.'     So    long   as   it 
charges  a  lower  rate  for  any  shipment,  the 
law   is    defeated,   although   on   other   ship- 
ments it  may  charge  the  proper  rate." 

The  same  rule  of  damages  follows  from 
the  construction  placed  upon  the  so-called 
"equality  clause"  of  the  English  statutes 
and  charters,  after  which  §§2  and  3  of  the 
Federal  act  were  patterned;  a  discriminat- 
ing rate  being  deemed  extortionate  to  the 
extent  of  the  discrimination,  without  re- 
gard to  its  inherent  reasonableness.  Thus, 
in  Great  >Vestern  R.  Co.  v.  Sutton,  L.  R. 
4  H.  L.  226,  38  L.  J.  Exch,  N.  S.  177,  22  L.  T. 
N.  S.  43,  18  Week.  Rep.  92,  quoted  in  Sco- 
field  V.  Lake  Shore  ft  M.  S.  R.  Co.  supra, 
43  Ohio  St.  615,  54  Am.  Rep.  846,  3  N.  £. 
927,  the  court  said:  "When  it  is  sought  to 
show  that  the  charge  is  extortionate,  as  be- 
ing contrary  to  the  statutable  obligation  to 
charge  equally,  it  is  immaterial  whether  the 
charge  is  reasonable  or  not;  it  is  enough 
to  show  that  the  company  carried  for  some 
other  person  or  class  of  persons  at  a  lower 
charge  during  the  period  throughout  which 
the  party  complaining  was  charged  more 
under  the  like  circumstances." 

As  soon,  therefore,  as  the  duty  of  equality 
is  established,  by  reference  either  to  the  com- 
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mon  law  or  to  statute,  the  general  damages 
incident  to  a  violation  thereof  obviously 
include  the  difference  between  the  charged 
involved  in  the  discrimination,  whether,  as 
in  the  English  case  cited,  they  be  viewed 
as  flowing  from  extortionate  or  excessive 
charges,  or,  as  in  our  conception  thereof, 
they  be  deemed  as  purely  compensatory,  by 
way  of  restoration  of  equality.  The  wrong 
complained  of  being  unlawful  discrimina- 
tion, the  damages  inevitably  incident  there- 
to must  include  the  difference  between  the 
amount  paid  by  the  shipper  from  whom  the 
full  rate  is  exacted  and  that  accepted  from 
the  more  favored  one.  Any  other  conclusion 
would,  in  many  cases,  deprive  the  shipper 
of  the  benelit  of  the  rule  of  equality,  and 
we  would  have  the  resultant  anomaly  of 
the  invasion  of  a  right  coupled  with  the 
denial  of  a  remedy.  We  will  have  occasion 
to  discuss  this  subject  further  v^hen  we 
come  to  consider  the  effeot  of  our  statutes. 
The  question  as  to  whether  other  damages 
may  be  recovered  is  not  involved  on  this 
appeal. 

(3)  This  brings  us  to  the  third  question 
raised  by  the  defendant's  second  round  of 
demurrer,  as  outlined  above,  viz,:  What  is 
the  effect  of  our  statutes  relating  to  the 
regulation  of  railroad  rates  upon  the  mat- 
ters in  hand? 

These  acts,  so  far  as  here  material,  are  as 
follows:  Rev.  Laws  1005,  §2007:  "All 
charges  made  by  any  such  carrier  for  the 
transportation  of  passengers  or  property, 
whether  over  one  or  more  railroads,  or  in 
connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such 
property,  shall  be  equal  and  reasonable;  and 
every  unequal  or  unreasonable  charge  for 
such  service  is  prohibited.  One  carload  of 
freight  of  any  kind  or  class  shall  be  trans- 
ported at  as  low  a  rate  per  ton,  and  per  ton 
per  mile,  as  any  greater  number  of  carloads 
of  the  same  kind  and  class  from  and  to  the 
same  points  of  origination  or  destination." 
Rev.  Laws  1905,  §2009:  "It  shall  be  unlaw- 
fuf  for  any  common  carrier  to  make  or  give 
any  unequal  or  unreasonable  preference  or 
advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic  in  any  re- 
spect whatsoever;  or  to  subject  any  partic- 
ular person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of 
traffic,  to  any  unequal  or  unreasonable  prej- 
udice in  any  respect  whatsoever."  Rev. 
Laws  1905,  §2011,  prohibits  pooling.  Rev. 
Laws  1005,  §  2012,  as  amended  by  Laws 
1907,  chap.  377  (Rev.  Laws  Supp.  1909, 
§2012),  provides  for  the  filing  of  schedules 
of  rs^tes  at  certain  places  convenient  for  in- 
spection. Rev.  Laws  1905,  §2015,  reads: 
"No  such  carrier  shall  charge,  demand,  col- 
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I  lect,  or  receive  for  any  service  a  greater  or 
I  less  sum  than  that  fixed  in  its  published 
schedules."    Gen.  Laws  1905,  chap.  176,  §3 
(Rev.   Laws   Supp.    1909,   §2007—5),   pro- 
vides:  "The  schedule  of  rates  and  charges 
for  the  transportation  of  freight  and  cars, 
together   with     the  classification     of   such 
freights,  minimum  weights,  and  rules  now 
in  effect,  and  all  rates,  charges,  and  classi- 
fications published  by  any  common  carrier 
after  the  passage  of  this  act,  shall  be  deemed 
just  and  reasonable,  and  shall  not  be  changed 
except  upon  the  order  of  or  by  the  writ- 
ten consent  of  the  railroad  and  warehouse 
commission,    hereafter    called    the   commis- 
sion.    The  terms  of  this  act  shall  also  ap- 
ply to  all  schedules  of  rates  and  charges 
published  by  two  or  more  common  carriers 
jointly."    Gen.  Laws  1905,  chap.  177   (Rev. 
Laws  Supp.  1909,  §  2010—1),  provides:  "It 
shall  be  unlawful  for  any  common  carrier 
in  this  state,  by   any  special  rate,  rebate, 
drawback,  or  other  device  to  directly  or  in- 
directly charge  demand,  collect,  or  receive 
from    any    person,    firm,   or   corporation    a 
greater  or  less  compensation  for  any  serv- 
ice rendered  in  the  transportation  of  any 
property  within  this  state  than  its  regular 
established  schedule  of   rates  and   charges 
for   like   and   contemporaneous   service   for 
any    other   person   or   for   the   public  gen- 
erally;   and  it  shall  be  unlawful  for  any 
such  common  carrier,  directly  or  indirectly, 
to  offer  or  give  any  shipper  in  connection 
with,  or  as  an  inducement  or  reward  for 
receiving,  any   property   for  transportation 
from  any  such  shipper,  any  gift,  gratuity, 
or    free    pass    whereby    any    passenger    or 
freight  shall  thereafter  be  transported  over 
the  lines  of  such  common  carrier  free,  or 
at  any  rate  less  than  that  offered  to  the 
public;  and  in  either  case  such  common  car- 
rier shall  be  deemed  guilty  of  unjust  dis- 
crimination, and  shall  be  punished  by  a  fine 
not  exceeding  $5,000.    And  any  person  who 
shall  knowingly,  either  for  himself  or  for 
any  firm  or  corporation,  directly  or  indirect- 
ly  receive   from   any   common   carrier   any 
such  reduction  of  rate,  rebate,  gratuity,  or 
other  favor,  as  is  herein  declared  to  be  an 
unjust  d'lscrimination  by  such  common  car- 
rier,   shall    be   guilty    of   a   misdemeanor." 
Genj    Laws    1909,    chap.    136     (Rev.    Laws 
Supp.   1909,  §2007 — 18),  establishes  maxi- 
mum freight  rates  in  this  state,  and  chap- 
ter   195    (§2007 — 26)    provides    a   remedy 
for  the  recovery  of  charges  in  excess  of  the 
established  rates.     Gen.  Laws  1911,  chaps. 
50,  87,  relate  to  investigation  of  the  equal- 
ity, justness,   and  reasonableness  of  estab- 
lished rates  and  to  the  readjustment  thereof 
when  found  necessary. 

The  effect  of  these  statutes  upon  the  rights 
of   a   shipper   who   has   suffered   an   unjust 
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discrimination  has  two  aspects;  the  first 
being  whether  his  common-law  remedy  had 
been  abrogated  thereby,  and  the  second 
whether,  independently  of  the  common  law, 
he  has  any  right  of  action  under  the  stat- 
utes, and,  if  so,  what  is  the  remedy?  Be- 
fore entering  upon  the  specific  discussion 
of  the  first,  however,  it  will  be  well  to  ad- 
vert to  the  general  principles  determinative 
of  the  effect  of  statutes  generally  upon  ex- 
isting rights  and  remedies.  In  Daniels  v. 
Palmer,  41  Minn.  116,  119,  42  N.  W.  855, 
856,  it  was  held  that  '^the  remedies  special- 
ly created  by  the  grain  and  warehouse  law 
are  not  exclusive,"  but  "were  intended  to 
be  and  are  auxiliary  to  those  previously 
afforded."  In  Eliason  v.  Sidle,  61  Minn. 
286,  287,  63  N.  W.  730,  731,  the  court  short- 
ly disposed  of  a  contention  that  a  certain 
statutory  remedy  was  exclusive,  by  declar- 
ing that  "the  plaintiff's  right  pre-existed 
the  statute,  which  simply  gave  a  new 
remedy."  In  Wacholz  v.  Griesgraber,  70 
Minn.  220,  73  N.  W.  7,  it  was  held  that  an 
evicted  tenant's  statutory  remedy  by  way 
of  restitution  was  not  exclusive  of  his  right 
to  maintain  trespass,  the  court  observing 
(70  Minn,  at  page  224) :  "This  is  a  cumula- 
tive remedy.  It  is  not  made  exclusive  by 
the  statute,  and  the  general  rule  applies 
that  when  the  common  law  gives  a  rem- 
edy, and  another  remedy  is  provided  by  stat- 
ute, the  latter  is  cumulative,  unless  made 
exclusive  by  the  statute."  To  the  same  ef- 
fect, see  Merz  v.  Wright  County,  114  Minn. 
448,  461,  131  N.  W.  635,  638,  where  the 
present  chief  justice  declared  it  to  be  "ele* 
mentary  that  common-law  remedies  may  al- 
ways be  resorted  to  for  the  enforcement  of 
rights,  even  where  a  remedy  is  provided  by 
express  statute,  unless  the  statutory  rem- 
edy is  made  exclusive."  In  Way  v.  Barney, 
116  Minn.  285,  38  L.R.A.(N.S.)  648,  133  N. 
W.  801,  Ann  Cas.  1913  A,  719,  it  was  de- 
clared that  "if  a  man  has  a  clear  legal 
right  he  must  have  a  remedy  for  its  en- 
forcement." Chief  Justice  Start  remark- 
ing further  (116  Minn,  at  page  293),  that 
if  the  statute  does  not  furnish  an  ade- 
quate remedy,  in  cases  where  the  right  is 
not  a  statutory  one,  equity  will  find  an 
efficient  remedy."  In  Zetterberg  v.  Great 
Northern  R.  Co.  117  Minn.  495,  498,  136 
N.  W.  296,  296,  it  was  held  that  the  com- 
mon-law rights  of  shippers  were  not  affected 
by  the  reciprocal  demurrage  law,  the  pur- 
pose of  such  law  being  to  create  additional 
statutory  rights,  and  the  common-law  right 
of  action  for  unreasonable  failure  of  the 
carrier  to  furnish  cars  being  declared,  to  be, 
a  valuable  one,  so  that  "it  cannot  be  as- 
sumed that  the  legislature  intended  to  ab- 
rogate it  unless  such  intention  is  clearly  ex- 
pressed." 
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I  Nor  is  the  rule  different  where  the  stat- 
ute imposes  a  criminal  penalty.  Eliason  v. 
f  Sidle,  supra,  61  Minn.  287,  63  N.  W.  730; 
Daniels  v.  Palmer,  supra.  Said  the  court 
In  the  case  last  cited  (41  Minn,  at  page 
119) :  "But  no  sound  reason  can  be  advanced 
for  holding  that  because  the  wilful  neglect 
or  refusal  before  mentioned  is  declared  a 
crime,  or  because  relief  is  granted  by  stat- 
ute which  may  result  in  the  appropriation 
of  the  grain  which  has  been  deposited  by 
one  bailor  to  satisfy  the  claim  of  another, 
either  or  both  of  these  persons  are  thereby 
deprived  of  such  other  rights  and  remedies 
as  previously  existed  at  common  law  or  by 
statute,  in  case  of  the  misappropriation  or 
unlawful  conversion  of  personal  property." 

The  rule  as  announced  in  the  above-cited 
cases  is  too  well  established  in  this  state 
to  require  citation  from  other  states  to 
support  it.  It  is  well  stated,  however,  in 
Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil  Co. 
204  U.  S.  426,  437,  51  L.  ed.  553,  557,  27 
Sup.  Ct.  Rep.  350,  354,  9  Ann.  Cas.  1075,  in 
connection  with  a  question  closely  analogous 
to  the  one  before  us :  "We  concede,"  said  Mr. 
Justice  White,  in  entering  upon  the  discus- 
sion of  the  effect  of  the  interstate  com- 
merce act  upon  a  shipper's  common-law 
right  of  action  grounded  upon  unreason- 
ableness of  rates,  "that  we  must  be  guided 
by  the  principle  that  repeals  by  implication 
are  not  favored,  and  indeed  that  a  statute 
will  not  be  construed  as  taking  away  a 
common-law  right  existing  at  the  date  of 
its  enactment,  unless  that  result  is  im- 
peratively required;  that  is  to  say,  unless 
it  be  found  that  the  pre-existing  right  is  so 
repugnant  to  the  statute  that  the  survival 
of  such  right  would  in  effect  deprive  the 
subsequent  statute  of  its  efficacy;  in  other 
words,  render  its  provisions  nugatory." 

With  this  rule  in  mind,  let  us  then  again 
refer  to  our  statutes,  cited  above.  As  orig- 
inally enacted  they  were  obviously  aimed  at 
two  distinct  evils,  namely,  excessiveness  in 
rates  and  discrimination  therein  as  between 
different  persons  and  localities;  and  in  order 
to  reach  them  both  it  was  provided,  some- 
times in  the  same  act,  that  rates  must  be 
both  reasonable  and  equal.  In  the  course 
of  years,  however,  the  statutes  intended  to 
stamp  out  the  one  began  to  draw  apart  from 
those  relating  to  the  other,  until  now,  with 
the  exception  of  Gen.  Laws  1911,  chaps.  50, 
87,  they  fall  into  two  general  classes;  the 
one  dealing  with  the  maximum  charges  al- 
lowable and  with  the  establishment  of  fixed 
rates  that  shall  be  deemed  reasonable,  and 
the  other  denouncing  departure  from  the 
fixed  rates  in  particular  cases,  as  distin- 
guished from  a  change  in  such  rates,  as  be- 
ing an  unlawful  discrimination.  Under  the 
former  the  duties  of  the  railroad  and  ware- 
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house  comznission,  the  requirements  imposed 
upon  the  carriers,  and  the  procedure  pre- 
scribed for  the  enforcement  thereof,  all  look 
to  the  establishment  and  maintenance  of 
rates  that  are  reasonable,  and  to  the  pre- 
vention of  extortion  by  an  upward  depar- 
ture therefrom;  while  under  the  latter  the 
aim  is  clearly  and  exclusively  to  prevent 
unjust  discrimination  by  any  variance  what- 
ever in  particular  cases  from  the  estab- 
lished rates.  In  the  former,  furthermore,  we 
find  a  complete  and  comprehensive  act  re- 
lating to  reasonableness  of  rates,  even  in- 
cluding a  remedy  to  the  shipper  from  whom 
rates  in  excess  of  those  fixed  by  law  are  ex- 
acted; and  in  the  acts  of  1911  we  have  com- 
prehensive provisions  for  readjustment  of 
established  rates  that  shall  have  been  found 
to  be  either  excessive  or  discriminatory; 
but  in  the  acts  directed  at  discrimination 
in  particular  cases,  by  departure,  either 
way,  from  the  established  rates,  we  find 
merely  an  inhibition  and  a  criminal  pen- 
alty, but  no  civil  remedy  to  the  disfavored 
shipper  whatever,  and  we  find  no  reference 
to  the  subject  of  civil  remedies  for  discrim- 
ination, either  for  or  against  the  existence 
of  the  same,  in  any  of  our  statutes.  It 
would  seem  clear,  therefore,  that  unless  such 
conclusion  be  negatived  by  certain  consider- 
ations, with  which  we  will  close  this  opin- 
ion, a  shipper's  common-law  remedy  for  dis- 
crimination still  obtains  in  this  state,  what- 
ever may  be  the  effect  of  our  statutes  upon 
his  former  remedy  for  extortion  by  exaction 
of  unreasonable  or  excessive  rates.  One 
would  have  to  be  oblivious  to  the  course 
of  events  to  assume  that  the  legislature, 
though  evidently  fully  realizing  the  evils 
of  both  excessiveness  and  discrimination  in 
rates  and  prohibiting  both  under  heavy  pen- 
alty, intended  to  leave  the  individual  ship- 
per remediless  in  the  latter  case  by  depriv- 
ing him  of  his  theretofore  existing  remedy; 
and  we  affirm  that  no  case  can  be  found  in 
ctie  books  declaring  any  such  doctrine  un- 
der similar  circumstances. 

Coming,  then,  to  the  second  place  of  the 
question  stated,  and  again  passing  for  the 
moment  the  matter  finally  to  be  considered, 
as  above  indicated,  and  further  assuming, 
for  the  purposes  of  discussion,  that  there 
was  no  common- law  duty  of  equality  in 
rates,  and  that  the  statutes  prescribing  the 
same  impose  a  new  obligation  upon  the  car- 
rier, it  is  still  clear,  we  think,  that  a  ship- 
per who  has  been  discriminated  against  has 
a  right  of  action  for  damages  therefor.  It 
is  settled  in  this  state  that  where  a  new  ob- 
ligation is  imposed  by  statute,  and  no  civil 
remedy  is  provided  for  its  violation,  a  per- 
son of  the  class  for  whose  benefit  or  pro- 
tection the  duty  is  imposed,  as  distinguished 
from  the  general  public,  may  invoke  the 
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appropriate  common-law  right  of  action. 
See  Merz  v.  Wright  County,  114  Minn- 
448,  461.  131  N.  W.  635,  636;  United  States 
&  C.  Land  Co.  v.  Sullivan,  113  Minn.  27, 
32,  128  N.  W.  1112,  Ann.  Cas.  1912  A,  61; 
Baxter  v.  Coughlin,  70  Minn.  4,  72  N.  W. 
797;  Bott  v.  Pratt,  33  Minn.  323,  326,  63 
Am.  Rep.  47,  23  N.  W.  237;  McCarthy  v. 
St.  Paul,  22  Minn.  527,  529.  And  this  rule 
applies,  even  though  the  statute  imposes  a 
criminal  penalty  for  the  violation  of  the 
obligation  so  imposed.  See  Bott  v.  Pratt,  33 
Minn.  323,  326,  53  Am.  Rep.  47,  23  N.  W. 
237;  Baxter  v.  Coughlin,  70  Minn.  4,  72 
N.  W.  797. 

But  we  are  met  with  the  contention — 
which  is  the  matter  finally  to  be  discussed 
as  above  indicated — that  because  our  rail- 
road and  warehouse  commission  was  author- 
ized by  statute  to  and  did  fix  the  rate  here 
involved,  ''to  grant  plaintiffs  the  relief 
sought  in  this. action  would  be,  in  effect^ 
compelling  defendant  to  do  a  second  ill^al 
act  to  favor  plaintiffs,  because  it  had  by 
an  alleged  illegal  act  previously  favored 
some  other  person  or  concern."  In  other 
words,  it  is  argued  that,  if  the  plaintiffs 
be  allowed  to  recover  the  difference  in  the 
rates  in  question,  it  would  defeat  the  pur- 
pose of  the  commission  and  give  the  plain- 
tiffs' carriage  at  less  than  the  fixed  rate, 
thus  virtually  requiring  a  violation  of  the 
law.  In  elaboration  of  this  position,  the  de- 
fendant contends  that  a  recovery  in  this 
action  would  constitute  a  second  wrong,  if 
the  acts  complained  of  may  be  deemed  il- 
legal, and,  further,  that  such  a  recovery 
would  in  effect  fix  a  lesser  rate  than  that 
established  by  law.  But  unless  we  have 
erred  in  the  analysis  which  we  have  al- 
ready made  of  our  statutes,  this  conten- 
tion cannot  stand.  Only  one  wrong  is  here 
and  can  be  involved,  and  that  is  the  dis- 
crimination; and  it  is  counterfeit  logic 
to  assert  that  the  restoration  of  the  equal- 
ity of  rates  commanded  by  the  law  and  the 
statutes,  by  recovery  of  the  difference  in- 
volved in  the  discrimination,  is  in  any  true 
sense  a  fixing  of  a  rate  or  an  interference 
with  one  previously  established.  How  can 
an  action  for  damages,  instituted  and  tried 
after  the  completion  of  the  shipments  in- 
volved and  the  full  payment  of  the  charges 
fixed  by  law,  be  deemed  to  be  an  interfer- 
ence with  the  established  rates?  The  legal 
rates  remain  the  same,  regardless  of  the  in- 
fraction of  the  law  complained  of,  and  can 
in  no  way  be  affected  by  the  final  outcome 
of  this  action;  and  a  judicial  readjustment 
of  matters  between  the  parties  hereto,  by  an 
allowance  of  the  most  obvious  damages 
which  the  plaintiffs  have  suffered  from  the 
defendant's  violation  of  the  law,  cannot  bo 
held  to  be  a  wrong. 
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The  main  purpose  of  the  common-law  rule 
and  the  statutory  inhibition  against  dis- 
crimination is  thus  accomplished,  while  the 
legal  rates  before  and  during  and  after  the 
wrong  sued  for  are  unaffected.  The  con- 
tention under  consideration  is  based  entire- 
ly upon  the  fact  that  the  rates  charged  the 
plaintiffs  were  fixed  by  statute  and  lawful; 
but  as,  under  our  statutes,  the  state  lias 
merely  become  the  arbiter  between  the  car- 
rier and  the  shipper  as  to  the  reasonableness 
of  rates,  there  is  no  substantial  reai>on  why 
a  recovery  should  not  be  allowed  for  dis- 
crimination, the  same  as  would  unquestion- 
ably be  proper  if  the  carrier,  instead  of  the 
state,  had  fixed  the  rates.  A  different  conclu- 
sion would  be  squarely  in  conflict  with  the 
construction  placed  by  the  Federal  courts 
upon  §8  of  the  interstate  commerce  act,  as 
to  the  damages  recoverable  for  discrim- 
ination (see  Pennsylvania  R.  Co.  v.  Interna- 
tional Coal  Min.  Co.  —  L.R.A.(N.S.)  — , 
97  C.  C.  A.  383,  173  Fed.  1,  7),  and  likewise 
would  brand  as  self-contradictory  the  stat- 
utes of  other  states  which  expressly  meas- 
ure the  damages  for.  discrimination  in- 
volved in  departure  from  legally  established 
rates,  by  the  difference  between  the  legal 
rates  and  those  accepted  from  the  illegally 
favored  shipper.  See  Scofield  v.  Lake  Shore 
&  M.  S.  R.  Co.  43  Ohio  St.  615,  54  Am. 
Rep.  846,  3  N.  £.  927.  In  short,  this  ac- 
tion is  not  to  compel  the  defendant,  as  it 
claims,  to  do  a  second  illegal  act,  but  to 
compel  it  to  suffer  the  consequence  of  its 
wrongful  and  unlawful  discrimination 
against  the  plaintiffs.  See  Samuels  v.  Louis- 
ville A,  N.'R.  Co.  supra,  4  Inters.  Com.  Rep. 
420,  31  Fed.  60. 

The  common-law  rule  against  discrimina- 
tion was  not  for  the  benefit  or  protection  of 
the  carrier,  nor  were  our  rate-regulating 
statutes  enacted  for  any  such  purpose. 
Both  are  based  upon  the  public  character  of 
the  services  rendered  by  the  carrier  and  the 
policy  that  all  such  service  should  be  equal ; 
and  if  at  times  it  may  be  said  that  the 
remedies  afforded  by  either  are  drastic,  it  is 
sufficient  to  answer  that  they  had  their  in- 
ception and  found  their  necessity  in  the  un- 
equal practices  of  these  quasi  public  serv- 
ants, when  left  to  follow  their  own  and 
unrestrained  will.  Both  the  common  law 
and  the  statutes,  therefore,  must  be  deemed 
to  be  primarily  for  the  protection  of  ship- 
pers, and  not  to  prevent  the  depletion  of  the 
treasuries  of  the  carriers  by  either  secret  or 
open  violations  of  the  rules  concerning  rates. 
It  is  a  matter  of  common  knowledge  that 
ordinary  railroads  are  under  the  manage- 
ment of  experienced  and  capable  men,  well 
qualified  to  look  after  the  interests  of  their 
roads,  and  that  in  a  free  and  open  struggle 
between  shippers  and  carriers  the  former 
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have  almost  invariably  been  the  losers,  a 
result  largely  due  to  the  advantage  derived 
by  the  latter  from  their  control  of  trans- 
portation facilities  and  their  public  fran- 
chises. It  is  also  commonly  known  that 
every  advance  of  the  common  law  in  its 
effort  to  protect  the  shippers,  and  every  step 
taken  by  the  legislatures  to  establish  equal- 
ity of  rates,  have  been  opposed  and  con- 
tested by  railroad  managers.  And  now  that 
the  doctrine  of  uniformity  has  finally  be- 
come unassailably  established,  should  any 
court  say  that  a  carrier  may  still  discrim- 
inate in  the  matter  of  rates,  thus  building 
up  the  business  of  its  friends  and'  ruining 
that  of  others,  and  yet  the  victim  of  the 
discrimination  be  remediless  save  by  resort 
to  the  criminal  laws,  which  in  most  cases 
would  not  save  him  from  the  disastrous 
consequences  of  the  wrong  against  him,  or 
by  suit  for  damages  after  his  business  has 
been  ruined,  even  then,  perhaps,  to  be  met 
with  the  contention  that  he  has  forfeited 
his  right  to  relief  by  not  bringing  his  ac- 
tion before  such  consequences  resulted? 

We  hold  that  the  modern  common-law 
doctrine  prohibits  all  discrimination  in  tolls 
as  above  declared,  and  that  thereunder,  and 
also  by  virtue  of  our  statutes,  the  dis- 
favored shipper  has  a  right  of  action  for 
damages,  at  least  to  the  extent  of  the  dis- 
crimination. No  hardship  upon  the  carrier 
is  thus  entailed.  Compliance  with  the  law 
and  the  statutes  will  avoid  the  consequences 
fndicated. 

Order  reversed. 


NEBRASKA  SUPREME  COURT. 

(Department  No.  1.) 

WINFIELD  S.  HAYMAN,  Appt., 

V. 

ELIZABETH  C.  ROWND  et  al. 

(82  Neb.  598,  118  N.  W.  328.) 

liandlord  and  tenant  —  waste —>  in  June* 
tion. 

1.  A  court  of  equity  will  restrain  the- 
committing  of  waste,  threatened  by  a  ten- 
ant for  years,  and  his  agents  or  employees. 

Definition  — >  waste. 

2.  Waste  is  a  destruction  or  material  al- 
teration or  deterioration  of  the  freehold,  or 
of  the  improvements  forming  a  material 
part  thereof,  by  any  person   rightfully   in 

Headnotes  by  Epperson,  C. 

Note.  — >  For  right  of  tenants  to  use  walls 
for  advertising  purposes,  see  note  to  Salin- 
ger V.  North  American  Woolen  Mills,  3^ 
L.R.A.(N.S.)  350,  and  see  also  references' 
there  for  notes  on  related  questions. 
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possession,  but  who  has  not  the  fee  title  or 
the  full  estate. 

liandlord  and  tenant  —  waste  —  muti- 
lating wall. 

3.  A  tenant  is  guilty  of  waste  who  drills 
holes  into  a  brick  wall,  and  drives  wooden 
pegs  therein  for  the  purpose  of  attaching 
a  sign,  when  such  use  would  cause  the 
brick  in  that  part  of  the  wall  to  become 
loose  or  misplaced. 

(November  6,  1008.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Hall  County  in 
defendants'  favor  in  an  action  brought  to 
enjoin  the  erection  of  a  sign  on  plaintiff's 
building.     Reversed. 

The  facts  are  stated  in  the  commissioners 
opinion. 

Mr.  Charles  G.  Ryan,  for  appellant: 

Waste  and  damage  by  a  tenant,  or  even 
a  stranger,  in  possession,  is  a  proper  case 
for  equity  interference. 

Brock  V.  Dole,  66  Wis.  142,  28  N.  W.  334; 
Kidd  V.  Dennison,  6  Barb.  13;  Douglass  v. 
Wiggins,  1  Johns.  Ch.  435;  Storjs  Eq.  Jur. 
913;  Willard,  Eq.  Jur.  373;  Jackson  ex  dem. 
Van  Renselaer  v.  Andrews,  18  Johns.  434; 
Pom.  Eq.  Jur.  3d  ed.  §  1384;  Lancaster 
County  V.  Fitzgerald,  74  Neb.  433, 104  N.  W. 
875,  13  Ann.  Cas.  88;  Palmer  v.  Young,  108 
111.  App.  252;  Peer  v.  Wadsworth,  67  N.  J. 
Eq.  191,  58  Atl.  379. 

Messrs.  Harrison  &  Prince,  W.  H. 
Thompson,  and  Bayard  H.  Paine  for  ap- 
pellees. 

Epperson,  C,  filed  the  following  opin- 
ion: 

Plaintiff  is  the  owner  of  what  is  known  as 
the  **St.  James  Hotel  Building"  in  the  city 
of  Grand  Island.  The  defendants  were  in 
possession  of  the  building  under  a  five-year 
lease,  terminating  in  November,  1907,  and 
the  defendant  Mrs.  Hanrahan  had  charge  of 
the  dining  room  and  caf6y  under  a  contract 
with  the  RoAvnds.  In  September,  1906,  the 
Grand  Island  Electric  Company,  through  ar- 
rangements made  with  its  codefendants,  was 
about  to  attach  an  electric  sign  to  the  side 
of  the  building  above  the  door  of  the  dining 
room  and  extending  out  over  the  sidewalk. 
This  sign  was  7  feet  long,  18  inches  wide, 
and  weighed  73  pounds.  Plaintiff,  as  owner 
of  said  premises,  had  forbidden  defendants 
to  attach  the  sign  to  said  building,  and,  upon 
their  attempting  to  do  so,  instituted  this  ac- 
tion for  injunction,  alleging  that  defendants 
were  threatening  to  cut  into  said  front  wall 
of  said  building,  tear  down  and  deface  and 
damage  the  same,  to  cut  out  the  bricks,  and 
permanently  injure  said  wall  and  building, 
destroy  its  symmetry,  and  impair  its 
strength  and  durability,  thereby  committing 
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waste.  Upon  the  trial  the  lower  court  dis- 
solved a  temporary  restraining  order  pre- 
viously issued,  and  dismissed  the  action. 

It  is  the  defendants'  contention,  and  their 
case  was  tried  upon  the  theory  that  the  sign 
was  to  be  attached  to  a  pipe  inserted  into 
the  wooden  lintel  above  the  door,  that  guy 
wires  were  to  be  attached  to  the  lintel,  and 
to  the  frames  of  windows  in  the  upper  story, 
without  injury  to  the  brick  wall.  We  think 
there  can  be  no  doubt  but  that  a  preponder- 
ance of  the  evidence  supports  the  plaintiff's 
contention.  The  sign  was  ordered  or  pre- 
pared by  one  of  the  defendants  in  such  a 
way  that,  with  projecting  stay  rods  it  could 
be  attached  to  the  wall  of  the  building,  and 
screw  holes  were  arranged  that  to  so  attach 
it  it  would  be  necessary  to  drill  holes  into 
the  brick  wall  and  insert  wooden  plugs 
therein.  The  evidence  is  undisputed  that  the 
manager  of  the  Electric  Light  Company 
stated  to  the  plaintiff  one  week  or  ten  days 
before  the  trial  that  defendants  intended  to 
attach  the  sign  by  drilling  holes  into  the 
brick  wall,  not  only  for  the  stay  rods,  but 
also  for  the  guy  wir«s.  But  the  manager 
testified  that  they  intended  to  insert  a  rod 
or  pipe  into  a  hole  bored  into  the  wooden 
lintel  above  the  door,  extend  this  rod  9  feet 
out  over  the  sidewalk,  and  upon  this  they 
would  hang  the  sign;  that  two  g\iy  wires 
attached  to  the  outer  end  of  the  sign  would 
be  fastened  to  the  wooden  lintel,  and  two 
others  to  tile  window  frames  above.  Al- 
though the  witnesses  testified  that  this  was 
the  intention  of  the  defendants  at  the  time 
they  attempted  to  attach  the  sign,  yet  early 
in  the  trial  he  did  not  know  whether  the 
lintel  was  of  wood,  brick,  or  iron.  Nor  dbes 
it  appear  that  he  made  any  effort  to  ascer- 
tain the  material  of  the  lintel  until  requested 
to  do  so  during  the  trial.  The  stay  rods 
could  not  be  used  if  the  sign  was  attached 
in  the  manner  contended  for  by  defendants. 
The  whole  case  is  strongly  suggestive  that 
defendants'  intention  not  to  penetrate  the 
brick  wall  was  not  formed  until  the  injunc- 
tion suit  was  instituted.  In  view  of  this 
testimony  we  are  convinced  that  the  plain- 
tiff successfully  carried  the  burden  of  prov- 
ing that  the  defendants  intended  and  threat- 
ened to  attach  the  sign  by  the  drilling  of  holes 
into  the  brick  wall  and  inserting  wooden 
plugs  therein.  From  other  testimony  it  ap- 
pears that  this  brick  wall  would  have  been 
damaged  by  the  threatened  acts  of  the  de- 
fendants. The  evidence  shows  that  the  wall 
was  out  of  plumb,  that  the  mortar  was 
crumbling  away,  and  that  it  was  not  as 
durable  as  brick  walls  built  with  the  use  of 
cement  in  the  mortar,  which  was  lacking 
here,  and  that,  in  other  places  where  holes 
had  been  previously  drilled  and  filled  with, 
wooden  plugs,  the  brick  in  the  immediate 
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vicinity  had  become  loosened  and  the  wall 
•damaged  thereby.  Many  masons  testified, 
in  behalf  of  the  plaintiff,  that  the  threat- 
ened use  of  the  wall  would  be  of  considerable 
<lamage  thereto;  that  although  the  damage 
might  not  show  at  once,  it  was  reasonably 
certain  to  appear  later.  It  is  true  one  wit- 
ness testified,  in  behalf  of  the  defendants, 
that  the  attachment  of  the  sign  by  the  drill- 
ing of  the  holes  and  the  use  of  wooden  plugs 
would  not  damage  the  wall.  But  as  it  was 
the  defendants'  theory  that  such  use  was 
not  threatened,  it  is  apparent,  in  the  ab- 
sence of  special  findings,  that  the  district 
•court  decided  the  case  upon  the  defendants' 
theory,  which,  as  above  stated,  is  clearly  de- 
feated by  a  preponderance  of  the  evidence. 
Under  the  facts  proved  we  think  there  can 
be  no  doubt  but  that  the  defendants  were 
threatening  a  waste  of  the  plaintiff's  prop- 
erty, which  the  court  may  restrain.  In  4 
Pomeroy  on  Equity  Jurisprudence,  3d  ed. 
^  1348,  we  find  the  following:  "Waste  is  the 
•destruction  or  improper  deterioration  or 
material  alteration  of  things  forming  an 
essential  part  of  the  inheritance,  done  or 
suffered  by  a  person  rightfully  in  possession 
by  virtue  of  a  temporary  or  partial  estate, 
as,  for  example,  a  tenant  for  life  or  for  years. 
The  rightful  possession  of  the  wrongdoer  is 
essential,  and  constitutes  a  material  distinc- 
tion between  waste  and  trespass.  The  rem- 
edy by  injunction  is  fully  established,  and 
has  not  only  virtually  superseded  the  old 
common -law  'action  of  waste,'  but  has,  to  a 
great  extent,  taken  the  place  of  the  'action 
on  the  case'  for  damages.  An  injunction  will 
be  granted  in  all  cases  where  a  legal  action 
would  lie  to  recover  possession  of  the  land 
wasted,  or  to  recover  damages.  It  will  also 
be  granted  in  many  instances  where  no  legal 
action  can  be  maintained,  although  the  inter- 
est of  the  injured  party  is  legal,  and  where 
the  estate  of  the  injured  party  is  wholly 
equitable,  and  where  the  waste  itself  is 
entirely  'equitable;'  that  is,  where,  by  the 
terms  of  the  will,  deed,  settlement,  or  lease 
the  tenant  holds  the  land  'without  impeach- 
ment of  waste.'  An  injunction  will  also  be 
granted  to  restrain  threatened  waste,  al- 
though none  has  actually  been  committed." 
In  8  Words  k  Phrases,  pp.  7406.  7407,  we 
find  the  following  definitions:  "'Waste'  is 
•defined  to  be  any  unlawful  act  or  omission  of 
duty  on  the  part  of  the  tenant  which  results 
in  permanent  injury  to  the  inheritance. 
Whitney  v.  Huntington,  34  Minn.  458,  462, 
57  Am.  Rep.  63,  26  N.  W.  631,  632  [citing 
Wharton's  Law  Diet.;  Abbott's  Law  Diet.; 
Bouvier's  Law  Diet.]."  "Waste  is  an  im- 
proper destruction  or  material  alteration  or 
deterioration  of  the  freehold,  or  of  things 
forming  an  essential  part  of  it,  done  or 
fiuffered  bv  a  person  rightfully  in  possession 
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as  tenant,  or  having  but  a  partial  estate, 
like  a  mortgagor.  Hamilton  v.  Austin,  36 
Hun,  138,  143." 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  this  cause  re- 
manded, with  directions  to  enter  a  restrain- 
ing order  as  prayed. 

Duffle  and  Good,  GC,  concur. 

Per  Curiam: 

For  the  reasons  given  in  the  above  opiniox^ 
the  judgment  of  the  district  court  is  re- 
versed, and  this  cause  remanded,  with  in- 
structions to  the  lower  court  to  enter  a 
restraining  order  as  prayed. 

Petition  for  rehearing  denied. 


MISSOURI  SUPREME  COURT. 
(DlTision  No.   1.) 

CORNELIUS  H.  BUEL  and  Wife,  Appts^ 

v, 

UNITED  RAILWAYS  COMPANY  OF  ST. 
.     LOUIS,  Respt. 

(248  Mo.  126,  164  8.  W.  71.) 

Death  —  Injury  before  birth  —  death 
afterwards  —  action. 

The  parents  of  a  child  which  dies  soon 
after  birth  because  of  injuries  negligently 
inflicted  upon  it  before  that  event  cannot 
maintain  an  action  against  the   negligent 

Note,  —  Brenatal    injury    to    infant    as 
ground  of  action. 

The  importance  of  this  somewhat  novel 
and  interesting  question  of  a  child's  right 
to  sue  for  prenatal  injuries  is  vividly  re- 
flected in  the  language  of  Thomas,  tf.,  in 
Nugent  V.  Brooklvn  Heights  R.  Co.  154  App. 
Div.  667,  139  N.' Y.  Supp.  367.  He  said: 
"The  question  presented  for  the  flrst  time 
in  this  state  is  worthy  of  consideration, 
inasmuch  as,  if  this  action  upon  proper 
pleading  may  not  be  maintained,  there  is 
no  remedy  unless  in  an  action  by  the  mother 
fqr  damages  to  her  by  reason  of  injuries  to 
her  son,  and  that  would  be  inadequate. 
The  statement  in  the  complaint  is,  in  effect, 
that  the  injuries  to  the  mother  affected  the 
plaintiff's  body,  resulting  in  deformity  at 
birth  and  less  than  normal  nervous  and 
physical  condition,  and  otherwise  injured 
him.  The  fact  that  the  child  was  deformed, 
and  would  suffer  thereby,  would  cause  tlie 
mother  mental  pain,  and,  even  if  she  couM 
recover  for  that,  the  mental  pain  the  child 
would  suffer,  and  the  mere  fact  of  de- 
formity, with  its  consequent  diminution  of 
the  value  of  capacities  and  faculties,  could 
not  be  included  in  her  recovery.  The  father, 
in  case  he  could  recover  at  all,  could  do 
so  only  so  far  as  the  injury  enlarged  tho 
expense  of  the  child's  maintenance  and  en- 
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person  for  damages,  under  a  statute  pro- 
viding that  whenever  a  person  shall  die 
from  any  injury  occasioned  by  negligence, 
the  negligent  person  shall  pay  a  penaltv  to 
the'  father  and  mother,  if  deceased  is  a 
minor  unmarried. 


(February  28,  1013.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  of  St.  Louis  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  the  death  of  plaintiffs' 
child  under  a  statute  providing  for  the 
payment  of  a  penalty  to  the  parents  of  a 
minor  child  dying  from  injury  occasioned 
by  negligence  of  a  railway  employee. 
Affirmed. 


Statement  by  Bond,  J.: 

Plaintiffs  are  the  mother  and  father  of  a 
child  who  was  bom  on  the  25th  day  of 
December,  1907,  and  died  on  the  6th  day 
of  July,  1008.  On  the  22d  day  of  Septem- 
ber, 1907,  while  the  mother  was  enceinte  of 
said  child,  she  and  her  husband  and  another 
child  were  passengers  on  defendant's  street 
railway,  which  was  stopped  at  their  signal 
to  enable  them  to  alight,  and  that  while 
they  were  so  doing,  and  the  mother  was 
assisting  the  child  who  was  riding  with 
them  to  leave  the  car,  it  was  negligently 
put  in  motion,  thereby  dragging  and  throw- 
ing her  to  the  ground,  and  inflicting  in- 
juries on  the  arm  and  body  of  her  unborn 
child  that  caused  his  death  as  before 
stated.     The  petition  prayed  for  judgment 


tailed  loss  of  service.  So,  however  the 
subject  be  viewed,  there  is  a  residuum  of 
injury  for  which  compensation  cannot  be 
had  save  at  the  suit  of  the  child,  and  it  is 
a  question  of  grave  import  whether  one 
may  wrongfully  deform  or  otherwise  injure 
an  unborn  child  without  making  amends 
to  him  after  birth." 

However,  the  few  cases  which  a  careful 
search  has  disclosed  as  passiiig  upon  the 
question  accord  with  Buel  v.  United  R. 
Co.  in  denying  the  child,  or  its  personal 
representative,  the  right  to  recover  for  in- 
juries negligently  inflicted  upon  it  while  en 
ventre  sa  mere.  And,  perhaps,  it  may  be 
stated  as  a  general  rule  supported  by  prac- 
tical Iv  all  of  the  cases  hereinafter  cited, 
that  in  the  absence  of  statute  a  prenatal 
injury  to  a  child  is  not  a  ground  of  action. 

Thus,  in  Allaire  v.  St.  Luke's  Hospital, 
184  111.  359,  48  L.R.A.  226,  75  Am.  St. 
Rep.  176,  66  N.  E.  638,  7  Am.  Neg.  Rep. 
427,  affirming  76  111.  App.  445,  it  is  held 
that  an  infant  has  not  before  birth  such  an 
independent  existence  that  a  negligent  in- 
jury to  him  will  sustain  an  action  in  his 
behalf  after  he  is  born.  The  court  said: 
*'That  a  child  before  birth  is,  in  fact,  a 
part  of  the  mother,  and  is  only  severed 
from  her  at  birth,  cannot,  we  think,  be  suc- 
cessfully disputed.  The  doctrine  of  the 
civil  law  and  the  ecclesiastical  and  ad- 
miralty courts,  therefore,  that  an  unborn 
child  may  be  regarded  as  in  esse  for  some 
purposes,  when  for  its  benefit,  is  a  mere 
legal  fiction,  which,  so  far  as  we  have  been 
able  to  discover,  has  not  been  indulged  in 
by  the  courts  of  common  law  to  the  extent 
of  allowing  an  action  by  an  infant  for  in- 
juries occasioned  before  its  birth.  If  the 
action  can  be  maintained,  it  necessarily  fol- 
lows that  an  infant  may  maintain  an  ac- 
tion against  its  own  mother  for  injuries 
occasioned  by  the  negligence  of  the  mother 
while  pregnant  with  it.  We  are  of  the 
opinion  that  the  action  will  not  lie."  Boggs, 
J.,  dissented  in  an  able  opinion  which  is 
worthy  of  consideration.  The  injury  com- 
plained of  here  was  inflicted  by  the  neojli- 
gence  of  a  hospital  which  had  undertaken 
for  hire  the  safe  delivery  of  the  child. 
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And  in  Gorman  v.  Budlong,  23  R.  I.  169, 
65  L.R.A.  118,  91  Am.  St.  Rep.  629,  49 
Atl.  704,  10  Am.  Neg.  Rep.  188,  it  is  held 
that  a  child  has  no  right  of  action  for  in- 
juries to  its  mother  wnich  caused  its  pre- 
mature birth,  so  that  in  case  death  results 
a  cause  of  action  will  survive,  under  a  stat- 
ute giving  a  right  of  action  for  wrongful 
death  caused  by  negligence  where  it  is  such 
as  would,  had  death  not  resulted,  have  en- 
titled the  person  injured  to  maintain  an 
action.  The  injuries  here  complained  of 
were  inflicted  by  the  falling  of  a  defective 
ceiling  of  which  the  defendant  had  notice, 
and  had  promised  to  repair. 

And  in  Dietrich  v.  Northampton,  138 
Mass.  14,  52  Am.  Rep.  242,  (which  seems 
to  have  been  the  first  case  to  pass  upon  the 
question),  where  a  woman  four  or  five 
months  advanced  in  pregnancy,  by  reason 
of  a  fall  upon  a  defective  highway  was  de- 
livered of  the  child,  who  although  not  di- 
rectly injured,  unless  by  communication  of 
the  shoclc  to  the  mother,  was  too  little  ad- 
vanced in  fetal  life  to  survive  its  prema- 
ture birth  more  than  ten  or  fifteen  minutes, 
it  was  held  that  the  child  was  not  a  "per- 
son" for  the  loss  of  whose  life  an  action 
could  be  maintained  against  a  municipality 
by  his  administrator,  as  allowed  by  stat- 
ute. The  court  said:  **The  court  below 
ruled  that  the  action  could  not  be  main- 
tained; and  we  are  of  the  opinion  that  the 
ruling  was  correct.  .  .  .  Some  ancient 
books  seem  to  have  allowed  the  mother  an 
appeal  for  the  loss  of  her  child  by  trespass 
upon  her  person.  .  .  .  But  no  case,  so 
far  as  we  know,  has  ever  decided  that,  if 
the  infant  survived,  it  could  maintain  an 
action  for  injuries  received  by  it  while  in 
its  mother's  womb.  Yet  that  is  the  test  of 
the  principle  relied  upon  by  the  plaintiff, 
who  can  hardly  avoid  contending  that  a 
pretty  large  field  of  litigation  has  been  left 
unexplored  until  the  present  moment."  And" 
after  considering  certain  cases  and  argu- 
ments, the  court  concluded:  'Taking  all 
the  foregoing  considerations  into  account, 
and  further,  that,  as  the  unborn  child  was 
a  part  of  the  mother  at  the  time  of  the  in- 
jury, any  damage  to  it  which  was  not  too 


1913. 


BUEL  V.  UNITED  RAILWAYS.  CO. 


627 


for  $10,000.  The  defendant  filed  a  de- 
murrer to  the  petition  on  the  ground  that 
it  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demurrer  was 
sustained  February  term,  1909,  of  the  cir- 
cuit court  of  St.  Louis.  Plaintiffs  declin- 
ing to  plead  further,  final  judgment  was 
rendered  against  them,  from  which  they 
duly  appealed  to  this  court. 

Messrs.  P.  H.  Sheridan,  Henry  B. 
DaTis,  and  A.  R.  Taylor,  for  appellants: 

The  statute  is  constitutional,  and  is  en- 
forceable according  to  its  terms. 

Young  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  227 
Mo.  320,  127  SS.  W.  19;  Murphy  v.  Wabash 
R.  Co.  228  Mo.  87,  128  S.  W.  481 ;  Boyd  v. 
Missouri  P.  R.  Co.  236  Mo. -64,  139  S.  W.  571. 


Messrs.  Boyle  A  Priest  and  George  T. 
Priest  for  respondent. 

Bond,  J.,  delivered  the  opinion  of  the 
court: 

The  statute  under  which  the  petition 
herein  was  framed  so  far  as  applicatory  to 
its  allegations  is,  to  wit:  "Whenever  any 
person  .  .  .  shall  die  from  any  injury 
resulting  or  occasioned  by  the  negligence, 
unskilfulness,  or  criminal  intent  of  any 
officer,  agent,  servant,  or  employee  whilst 
running,  conducting,  or  managing  any 
.  .  .  street,  electric  .  .  .  car  .  .  . 
the  corporation,  ...  in  whose  employ 
any  such  .  .  .  agent,  servant,  em- 
ployee .  .  .  shall  be  at  the  time  such 
injury  is  committed,  or  who  owns,  operates 


remote  to  be  recovered  for  at  all  was  re- 
coverable by  her,  we  think  it  clear  that  the 
statute  sued  upon  does  not  embrace  the 
plaintiff's  intestate  within  its  meaning; 
and  have  not  found  it  necessary  to  con- 
sider the  question  of  remoteness  or  the  ef- 
fect of  those  cases  which  declare  that  the 
statute  liability  of  towns  for  defects  in 
highways  is  more  narrowlv  restricted  than 
the  common-law  liability  for  negligence." 

Kirk  V.  Middlebrook,  201  Mo.  286,  100 
S.  W.  450,  while  referring  to  the  Allaire 
and  Dietrich  Cases,  supra,  and  the  Walker 
Case,  infra,  as  supporting  the  rule  that 
the  common  law  gives  no  right  of  action  to 
an  infant  for  injuries  received  by  it  while 
on  ventre  aa  mere,  does  not  pass  upon  tho 
question,  but  leaves  it  to  be  determined 
when  a  case  arises  wherein  the  matter  is 
directly  in  issue. 

The  relation  of  passenger  and  carrier  does 
not  exist  between  a  railroad  company  and 
an  unborn  child  whose  mother  is  a  pas- 
senger, so  as  to  render  the  company  liable 
in  tort  or  contract  for  injuries  to  the  child. 
Walker  v.  Great  Northern  R.  Co.  Ir.  L.  R. 
28  C.  L.  69;  Nugent  v.  Brooklyn  Heights 
R.  Co.  154  App.  Div.  667,  139  N.  Y.  Supp. 
367.  In  the  latter  case  the  court  said: 
"This  is  an  action  for  negligence,  for  viola- 
tion of  defendant's  duty  as  a  carrier,  and 
defendant  cannot  be  judged  as  a  trespasser. 
Negligence  is  culpable  failure  to  observe 
a  duty  owed  by  one  to  another  in  a  par- 
ticular relation,  and  remedy  is  allowed  for 
injury  therefor.  What  duty  did  the  defend- 
ant .  .  .  owe  the  unborn  child?  The 
rhild  in  its  distinct  entity  was  not  a  pas- 
senger, and  the  company  owed  it  as  a  sepa- 
rate person  no  duty  in  the  manner  of  safe 
carriage.  Had  it,  bom,  been  carried  in  its 
mother's  arms,  it  would  have  been  a  gra- 
tuitous passenger,  but  the  carrier's  duty 
towards  it  would  not  have  been  thereby 
lessened.  The  learned  counsel  for  the  plain- 
tiff suggests  that  the  duty  would  attach 
had  the  child  been  concealed  in  a  garment. 
Such  condition  does  not  usually  escape  the 
observation  of  the  carrier's  servants  exer- 
cising ordinary  attention,  and  the  case  of 
mothers  concealing  their  infants  from  the 
46  L.RJ^.(N.S.) 


expectable  knowledge  of  carriers  might,  un- 
der some  circumstances,  excuse  some  act  of 
the  carrier  whereby  it  was  injured.  But 
it  is  not  the  duty  of  a  carrier  to  scrutinize 
its  passengers  for  the  detection  of  unborn 
children,  to  the  end  that  they,  although 
latent,  may  be  regarded  as  passengers.  It 
undertakes  to  carry  as  passengers  the  born, 
and  not  the  unborn.  It  carries  by  compul- 
sion those  visibly  offering  themselves.  So, 
the  mother  presents  herself  and  her  liv- 
ing children,  and  the  carrier  is  bound  by 
the  law  of  the  realm  to  receive  and  to  carry 
them.  Its  duty  begins  with  receiving  and 
ends  with  discharging  them,  and  due  care 
is  required.  The  plaintiff  stood  in  no  such 
relation  to  the  carrier  as  to  earn  such 
obligation  on  its  part,  and  liability  to  re- 
spond for  injury  for  the  negligent  carriage 
and  discharge  of  the  mother  was  coincident 
with  the  limits  of  its  duty  to  her.  The 
obligation  arises  from  implied  convention 
with  the  state  that,  the  carrier  shall  trans- 
port persons  with  due  care,  and  the  remedy 
IS  given  to  the  one  injured  by  the  breach. 
The  obligation  is  the  same  whether  the  ac- 
tion is  in  form  based  on  breach  of  contract 
or  of  duty  to  carry." ' 

But  neither  of  these  cases  necessarily 
goes  so  far  as  to  deny  th«  right  of  a  child 
to  recover  for  a  prenatal  injury  under  any 
circumstances,  although  the  broad  language 
of  some  of  the  judges  in  the  Walker  Case 
is  much  more  unfavorable  to  such  a  recov- 
ery than  that  of  the  court  in  the  Nugent 
Case. 

While  not  in  point  in  this  note  the  hold- 
ing in  Prescott  v.  Robinson,  74  N.  H.  460, 
17  L.R.A.(N.S.)  594,  124  Am.  St.  Rep. 
987,  69  Atl.  622,  that  a  pregnant  woman 
injured  by  another's  negligence  so  as  to 
cause  the  child  to  be  born  deformed  cannot 
hold  the  negligent  person  liable  to  her  for 
the  pain  and  suffering  and  inability  to 
labor  of  the  child,  is  interesting  in  connec- 
tion with  the  foregoing  holdings  denying 
the  child  himself  a  right  of  action,  and  a» 
showing  the  "residuum  of  injury"  for  which 
there  can  be  no  compensation,  spoken  of  by 
Thomas,  J.,  in  the  Nugent  Case,  supra. 
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or  conducts  any  such  .  .  .  street  car, 
.  .  .  at  the  time  any  injury  is  received 
resulting  from  or  occasioned  by  any  .  .  . 
unskilfulness,     negligence     .     .  above 

declared,  shall  forfeit  and  pay  as  a  penalty 
for  every  such  person  ...  so  dying, 
the  sum  of  not  less  than  $2,000,  and  not  ex- 
ceeding $10,000,  in  the  discretion  of  the 
jury,  which  may  be  sued  for  and  recovered 
.  .  .  or,  third,  if  such  deceased  be  a 
minor  and  unmarried  .  .  .  then  by 
the  father  and  mother,  who  may  join  in 
the  suit,  and  each  shall  have  an  equal 
interest  in  the  judgment."  Rev.  Stat.  1909, 
§  5425. 

The  only  point  for  review  is  whether 
the  statute  was  intended  to  provide  a  pen- 
alty for  the  death  of  a  person  after  birth, 
caused  by  negligent  injuries  before  its  birth. 
The  statute  in  question,  with  some  modifi- 
cations and  expansions  of  its  scope  and 
remedies,  has  existed  in  this  state  for  more 
than  fifty  years.  It  was  intended  origi- 
nally to  alter  the  common-law  rule  that 
an  action  for  a  personal  injury  abated  upon 
the  death  of  the  injured  person,  and  to  pro- 
vide for  the  survival  of  such  actions.  We 
have  not  been  able  to  find  any  precedent 
at  common  law  establishing  the  right  of  a 
child  injured  while  en  ventre  sa  mere,  but 
subsequently  born  alive,  to  bring  an  action 
thereafter    for   the    injuries   so   received. 

This  being  the  purpose  of  the  legislature, 
the  declaratory  act  must  be  interpreted  in 
that  light,  and  to  effectuate  that  object. 
When  this  statute  was  passed,  no  case  had 
arisen  wherein  the  right  to  maintain  such 
an  action  had  been  afiirmed.  Nor,  as  far  as 
we  are  informed,  had  any  such  suit  been 
brought,  although  there  must  have  been 
many  occasions  in  the  progress  of  society 
when  a  basis  existed  for  such  a  suit  if  it 
had  been  thought  to  be  maintainable.  Since 
the  statute  a  few  cases  have  arisen.  In  a 
case  before  the  Massachusetts  supreme 
court,  opinion  by  Mr.  Justice  Holmes,  now 
of  the  Supreme  Court  of  the  United  States, 
it  was  held  that  a  child  injured  before  its 
birth  in  consequence  of  an  injury  sustained 
by  its  mother  did  not  acquire  after  its 
birth  any  right  of  action  for  such  injury, 
and  hence  its  administrator  could  not  sue 
for  its  death  so  occasioned.  Dietrich  v. 
Northampton,  138  Mass.  14,  52  Am.  Rep. 
242.  The  right  to  maintain  such  an  action 
was  also  denied  by  the  supreme  and  ap- 
pellate courts  of  Illinois.  Allaire  v.  St. 
Luke's  Hospital,  184  111.  359,  48  L.R.A. 
225,  75  Am.  St.  Rep.  176,  56  N.  E. 
638,  7  Am.  Neg.  Rep.  427;  Allaire  v. 
St.  Luke's  Hospital,  76  111.  App.  441. 
These  and  other  authorities  were  quoted 
without  disapproval  by  Lamm,  J.,  in 
Kirk  V.  Middlebrook,  201  Mo.  loc.  cit.  285, 
286,  100  S.  W.  450.  The  right  to  maintain 
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I  an  action  for  Injuries  before  its  birth 
which  caused  a  child  after  its  birth  to  be 
permanently  crippled  was  denied  by  the 
Queen's  Bench  Division  in  Ireland.  Walker 
V.  Great  Northern  R.  Co.  Ir.  L.  R.  28  C.  L. 
69.  The  decision  in  that  case  was  concurred 
in  by  three  judges.  It  was  taken  to  the 
appellate  court,  but  before  the  judgment 
jf  that  court  was  pronounced  the  child 
died.  This  is  shown  by  the  text  of  a  recent 
work  on  Negligence  in  Law.  Beven's  (3d 
ed.)  p.  76.  In  all  the  cases  the  right  of  a 
mother  to  maintain  an  action  for  negligent 
injury  to  herself  and  her  unborn  child  is 
conceded.  The  only  question  is  whether 
a  dual  right  exists  in  cases  where  the  child 
was  injured  in  its  mother's  womb,  and  is 
subsequently  born  alive,  and  seeks  to  re- 
cover for  the  effects  after  birth  of  the  in- 
juries so  received.  In  the  above  citations 
this  right  was  denied.  Nugent  v.  Brooklyn 
Seights  R.  Co.  154  App.  Div.  667,  139  N. 
Y.  Supp.  367.  Those  decisions  were  ren- 
dered after  consideration  of  the  argument 
that  unborn  children  are  regarded  at  com- 
mon law  as  being  in  esse  for  the  pur- 
pose of  taking  property  by  descent  or 
by  devise,  and  for  the  purpose  of 
guardianship  and  in  other  respects;  but 
these  faculties  of  unborn  children  are  said 
in  those  decisions  to  rest  upon  a  legal 
fiction  invented  to  enable  the  child  to  take 
a  benefit  which,  if  born,  he  would  be  en- 
titled to,  and  not  to  afford  any  sufficient 
ground  for  an  action  by  a  living  child  for 
injuries  suffered  before  its  birth. 

It  is  not  necessary  to  rule  upon  the 
rationale  of  these  decisions.  It  is  enough 
to  say  that  they  demonstrate  that  by  the 
act  in  question  (Rev.  Stat.  1909,  §  5425) 
the  legislature  could  not  have  intended  (in 
view  of  the  law  existing  or  declared  at  that 
time)  when  it  used  the  terms  "persons 
so  dying"  to  include  a  person  who  died 
after  birth  from  injuries  received  by  its 
mother  prior  to  its  birth.  Such  a  design 
on  the  part  of  the  legislature  would  have 
been  out  of  keeping  with  the  paramount 
object  of  the  act  to  create  a  survival  of 
actions  which  would  have  lapsed  at  common 
law  upon  the  death  of  the  injured  person; 
for  in  the  case  of  a  child  so  injured  no 
right  of  action  accrued  to  such  child  after 
its  birth  by  the  common  law,  as  it  had  been 
then  adjudged;  and  hence  there  was  no 
prior  right  to  sue  which  the  statute  could 
take  hold  of  and  cause  to  survive  the  death 
of  the  person  injured.  If  it  had  been  the 
purpose  of  the  statute  to  create  a  cause 
of  action  which  did  not  theretofore  exist, 
certainlv  that  intention  would  have  been 
expressed  in  the  terms  of  the  act.  This 
was  not  done  at  the  time  of  its  enactment, 
or   in   any   of   its   subsequent   amendments. 

It  follows  that  y  the  Trial  Court  did  not 
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err  in  sustaining  the  demurrer  in  this  case; 
and  it  is  affirmed. 

Woodson,     P.     J.,     and     liamm     and 
Graves,  JJ.,  concur. 


NKW  YORK  COURT  OF  APPEALS. 

PEOPLE  EX  REL.  NEW  YORK  EDISON 
COMPANY,  Appt., 

V. 

WILLIAM  R.  WILLCOX  et  aL,  Respts. 

(207  N.  Y.  86,  100  N.  E.  705.) 

Corporation  —  pnblic  service  —  rig^ht 
to  issne  bonds  —  proof. 

1.  A  corporation  organized  to  supply  elec- 
tricity for  heat,  light,  and  power  purposes 
to  the  public,  applying,  according  to  the 
requirements  of  the  statute,  to  the  public 
service  commission  for  the  privilege  of  is- 
suing bonds  to  aid  in  the  construction  and 
maintenance  of  its  plant,  which  alleges  it 
has  the  right  to  place  its  wires  in  the 
streets  of  a  municipality,  must,  where  it  has 
not  obtained  permission  to  do  so  from  the 
commission,  establish  the  right  by  proof. 


Appeal    —   decision    of   pnblic   service 
commission  —  anthorization  of  bonds. 

2.  A  corporation  engaged  in  furnishing 
electricity  for  light,  heat,  and  power  in 
a  municipality  will  be  aggrieved  by  an 
order  of  the  public  service  commission  per- 
mitting another  corporation  to  issue  bonds 
to  finance  another  enterprise  for  the  same 
purpose  in  the  municipality,  within  the 
meaning  of  a  statute  permitting  persons 
so  aggrieved  to  become  parties  to  the  pro- 
ceeding, and  to  appeal  from  the  determina- 
tion authorizing  such  action. 

Corporation  —  pablic  service  —  right  to 
issue  bond  —  consent  of  commission. 

3.  A  public  service  commission  cannot 
grant  a  corporation  organized  to  furnish 
electricity  for  heat,  light,  and  power  pur- 
poses to  the  inhabitants  of  a  municipality, 
which  has  not  secured  its  permission  to  be- 
gin construction,  the  right  to  issue  bonds  to 
aid  the  construction  of  power  houses  and 
substations  and  the  layin^«v  of  cables  and 
ducts,  under  a  statute  requiring  the  con- 
sent of  the  commission  to  the  issuance  of 
bonds  upon  a  finding  that  they  are  reason- 
ably required,  for  the  purposes  of  the  cor- 
poration, and  forbidding  such  corporation 
to  begin  construction  or  to  exercise  any 
right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 


Note,  —  Power  and  duty  of  public  au^ 
thorfties  to  control  the  issuance  of  se- 
ctirities  hy  public  service  corpora- 
tions. 

The  scope  of  this  note  does  not  include 
the  question  as  to  the  power  or  authority 
of  public  service  corporations,  under  gen- 
eral statutes,  to  issue  securities,  but  it  is 
confined  to  the  question  as  to  the  power  and 
duty  of  the  public  authorities  to  whom  ap- 
plication may  be  required  by  law  to  be 
made  by  public  service  corporations  for  con- 
sent to  issue  their  securities. 

While,  in  recent  years,  boards  and  com- 
missions have  quite  generally  been  given 
control,  to  a  greater  or  less  extent,  over 
public  service  corporations,  very  few  cases 
have  arisen  upon  the  point  under  annota- 
tion. In  People  ex  rel.  Delaware  &  H.  Co. 
V.  Stevens,  197  N.  Y.  1,  00  N.  E.  60,  aflirm- 
ing  134  App.  Div.  00,  118  N.  Y.  Supp.  909, 
it  was  held  that,  under  §  55  of  the  New 
York  public  service  commissions  law,  pro- 
vidin/f  *hat  "a  common  carrier,  railroad  cor- 
poration, or  street  railroad  corporation 
organized  or  existing,  or  hereafter  incor- 
poratt^d,  under  or  by  virtue  of  the  laws  of 
the  state  of  New  York,  may  issue* stocks, 
bonds,  notes,  or  other  evidence  of  indebted- 
ness [payable  at  periods  of  more  than 
twelve  months  after  the  date  thereof,  when 
necessary  .for  the  acquisition  of  property, 
the  construction,  completion,  extension,  or 
improvement  of  its  facilities,  or  for  the 
improvement  or  maintenance  of  its  service, 
or  for  the  discharge  or  lawful  refunding 
of  its  obligations,  provided,  and  not  other- 
wise, that  there  shall  have  been  secured 
from  the  proper  commission  an  order  au- 
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thorizing  such  issue,  and  the  amount  there- 
of, and  stating  that,  in  the  opinion  of  the 
commission,  the  use  of  the  capital  to  be 
secured  by  the  issue  of  such  stock,  bonds, 
notes,  or  other  evidence  of  indebted- 
ness] is  reasonably  required  for  the  said 
purposes  of  the  corporation," — the  public 
service  commissioners  have  supervision  over  ' 
the  issuing  of  long-time  bonds,  to  the  ex- 
tent of  determining  whether  they  are  is-  - 
sued  under  and  in  conformity  with  the  pro- 
visions of  the  statute,  for  the  purposes 
mentioned  therein;  whether  they  are  issued 
for  the  discharge  of  the  actual,  and  not 
the  fictitious,  debts  of  the  company,  and 
whether  they  are  issued  for  the  refund- 
ing of  its  actual  oblisrations,  and  not 
for  the  inflation  of  its  stocks  and  bonds; 
but  they  are  not  constituted  the  finan- 
cial managers  of  such  a  corporation,  nor 
are  they  empowered  to  substitute  their 
judgment  for  that  of  the  board  of  directors 
or  stockholders  of  the  corporation  as  to  the 
wisdom  of  a  transaction;  and,  accordingly, 
they  cannot,  merely  upon  the  ground  that 
the  transaction  involved  was  an  unfortunate 
one  for  the  corporation,  refuse  an  applica- 
tion by  it  to  issue  bonds  for  the  purpose 
of  paving  certain  one-year  notes  bearing 
a  high  rate  of  interest,  which  are  valid 
obligations  of  the  corporation,  given  for 
the  acquisition  of  property,  and  which  it 
is  desirable  should  be  either  paid  or  secured 
upon  long-term  bonds  bearing  a  low  rate  of 
interest. 

In  Denison  k  S.  R.  Co.  v.  Railroad  Com- 
mission, 95  Tex.  071,  60  S.  W.  0*2,  it  was 
held  that  the  dpcision  of  the  railroad  com- 
mission of  Texas,  that  it  had  no  inriBdic- 
tion  of  the   application   of  an   urban   and 
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tofore  granted*  but  not  heretofore  actually 
exercised,  without  first  having  obtained  the 
approval  of  the  commission,  although  its 
franchise  from  the  municipality  granted 
prior  to  the  enactment  of  the  statute  ex- 
tended only  to  the  construction  of  electric 
lines  in  the  streets,  so  that  the  construc- 
tion which  it  desires  to  undertake  is  not 
within   it. 

Same  —  right  to  confltrnct  plant  —  con- 
sont  of  commission. 

4.  A  corporation  organized  to  supply  elec- 
tricity for  light,  heat,  and  power  purposeA 
to  the  inhabitants  of  a  municipality  can- 
not, although  organized  and  securing  its 
franchise  before  the  passage  of  a  statute 
creating  a  public  service  commission,  begin 
construction  without  its  consent,  where  the 
statute  provides  that  no  such  corporation 
shall  begin  construction  or  exercise  any 
right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted,  but  not  heretofore  actually 
exercised,  without  first  obtaining  permission 
of  the  commission,  although  it  may  have 
exercised  some  franchise  prior  to  the  pas- 
sage of  the  statute. 

(Cullen,    Ch.   J.,   and   Vann   and    Willard 
Bartlett,  J  J.,  dissent.) 

(December  31,  1012.) 

APPEAL  by  relator  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  dismissing  a 
writ  of  certiorari  and  affirming  an  order 
of  the  public  service  commission  authoriz- 
ing the  respondent  Long  Acre  Company  to 
issue  stocks  and  bonds  for  the  construction 
and  operation  of  its  electric  plant.  Re- 
versed. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Morgan  J.  O'Brien,  John  A. 
Garver,  and  Henry  J.  HcmmenB,  with 
Messrs.  Beardsley,  Hemmens,  &  Taylor, 
for   appellant: 

Competition  is  not  permitted  in  the  case 
of    public    service    corporations    regulated 

suburban  passenger  railway  company  for 
authority  to  issue  stocks  and  bonds,  on  the 
ground  that  such  a  corporation  was  not 
within  the  statute  providing  for  such  appli- 
cation by  railroad  corporations,  excepting 
( inforentially,  at  least)  street  and  suburban 
railways,  was  final,  and  that  the  supreme 
court  of  Texas  could  not  issue  a  writ  of 
mandamus  against  the  commission,  com- 
manding it  to  entertain  jurisdiction  of  such 
application,  and  to  pass  upon  and  determine 
the  right  of  applicant  to  issue  its  securities. 
And  in  Augusta  Trust  Co.  v.  Federal 
Trust  Co.  82  C.  C.  A.  309,  153  Fed.  157, 
it  was  held  that  a  state  statute  involving  a 
deep-seated  public  policy,  which  provides 
that  no  bonds  shall  be  issued  by  a  street 
railroad  corporation  until  the  board  of 
45  L.R.A.(N.S.) 


by  statute,  unless  the  public  interest  re- 
quires it. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  10,  40,  53  L.  ed.  382,  398,  29  Sup.  Ct. 
Rep.  192,  15  Ann.  Cas.  1034;  Weld  v.  Gas 
k  Electric  Light  Comrs.  197  Mass.  550,  84 
N^.  E.  101;  Re  Atty.  Gen.  124  App.  Div. 
401,  108  N.  Y.  Supp.  823;  People  ex  rel. 
Long  Acre  Electric  Light  &  P.  Co.  v.  Pub- 
lic Service  Commission,  137  App.  Div. 
810,  122  N.  Y.  Supp.  641;  People  ex  rel. 
New  York  Electric  Lines  Co.  v.  Ellison, 
188  N.  Y.  523,  81  N.  E.  447:  People  ex 
rel.  Steward  v.  Railroad  Comrs.  160  N. 
Y.  202,  64  N.  E.  697;  People  ex  rel.  New 
York  C.  &  H.  R.  R.  Co.  v.  Public  Service 
Commission,  105  N.  Y.  157,  88  N.  E.  261; 
New  York  Electric  Lines  Co.  v.  Empire 
City  Subway  Co.  201  N.  Y.  321,  —  L.R.A. 
(N.S.)   — ,  94  N.  E.  1056. 

The  approval  of  the  commission  is  re- 
quired before  construction  of  the  plant, 
even  though  the  franchise  previously  ex- 
ercised. 

People  ex  rel.  New  York  Electric  Lines 
Co.  V.  Ellison,  188  N.  Y.  523,  81  N.  E.  447; 
Potsdam  Electric  Light  &  P.  Co.  v.  Pots- 
dam, 49  Misc.  18,  97  N.  Y.  Supp.  100, 
affirmed  in  113  App.  Div.  894,  98  N.  Y. 
Supp.  1113;  People  ex  rel.  Westchester  F. 
Ins.  Co.  V.  Davenport,  91  N.  Y.  674;  Lyon 
V.  Manhattan  R.  Co.  142  N.  Y.  208,  25 
L.R.A.  402,  37  N.  E.  113;  Re  Locust  Ave. 
185  N.  Y.  115,  77  N.  E.  1012;  People  ex 
rel.  Bingbamton  Light,  Heat  &  P.  Co.  v. 
Stevens,  203  N.  Y.  7,  96  N.  E.  114. 

There  is  no  finding  that  the  franchise 
had  ever  been  exercised. 

People  ex  rel.  Lough  ran  v.  Railroad 
Comrs.  158  N.  Y.  421,  53  N.  E.  163;  People 
ex  rel.  Steward  v.  Railroad  Comrs.  160  N. 
Y.  202,  54  N.  E.  697. 

There  has  been  no  lawful  exercise  of  the 
franchise. 

United  States  Illuminating  Co.  v.  Hess, 
19  N.  Y.   S.   R.  883,  3  N.   Y.  Supp.  777; 

railroad  commissioners  is  satisfied  that  the 
value  of  the  property  of  the  corporation, 
"excluding  the  value  of  the  franchise, 
.  .  .  taken  at  a  fair  value  for  railway 
purposes,  .  equals   or   exceeds   the 

amount  of  the  capital  stock  outstanding  and 
the  debt:"  nor  until  the  board,  "after  an 
examination  of  the  assets  and  liabilities 
of  the  company,  anri  isuch  further  investiga- 
tion as  it  consi(*<'rs  expedient,  shall  by 
vote  approve  their  issue," — cannot  be  avoid- 
ed by  a  court  of  eqtiity,  by  its  declaring 
the  holders  of  certain  notes  which  entitle 
the  holders  thereof  to  certain  mortgage 
bonds  when  authorized  by  the  board  of 
railroad  commissioners  to  be  equitable  bond- 
holders under  the  agreement  contained  in 
the  notes.  A.  C.  W 
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American  Rapid  Teleg.  Co.  v.  Hess,  125 
N.  Y.  641,  13  L.RJV.  454,  21  Am.  St.  Rep. 
764,  26  N.  E.  010;  People  ex  rel.  New  York 
Electric  Lines  Co.  y.  Ellison,  188  N.  Y. 
523,  81  N.  E.  447;  East  River  Electric 
Light  Co.  ▼.  Grant,  25  Jones  &  S.  553,  0 
N.  Y.  Supp.  317;  People  ex  rel.  New  York 
Electric  Lines  Co.  v.  Squire,  107  N.  Y. 
593,  1  Am.  St.  Rep.  893,  14  N.  E.  820,  af- 
firmed in  145  U.  S.  175,  36  L.  ed.  606,  12 
Sup.  Ct.  Rep.  880. 

The  Edison  Company  is  a  party  ag- 
grieved. 

People  ex  rel.  Steward  v.  Railroad  Comrs. 
160  N.  Y.  202,  54  N.  E.  697 ;  Re  Wood.  99 
App.  Div.  334,  91  N.  Y.  Supp.  225,  affirmed 
in  181  N.  Y.  93,  73  N.  E.  561;  People  ex 
rel.  New  York  C.  &  H.  R  R.  Co.  v.  Public 
Service  Commission,  195  N.  Y.  157,  88  N. 
E.  261;  State,  People's  Gaslight  Co.,  Prose- 
cutor, V.  Jersey  City,  46  N.  J.  L.  297. 

Messrs.  Charles  F.  Brown  and  J.  S. 
Ci'Amoreaux,  for  respondents: 

As  the  commission  had  no  power  to  con- 
Aider  the  question  of  public  necessity  or 
•convenience,  appellant  is  not  a  person  ag- 
grieved by  the  determination  sought  to  be 
reviewed,  and  hence  the  appeal  should  be 
dismissed. 

Ross  V.  Wigg,  100  N.  Y.  243,  3  N.  E. 
180;  People  ex  rel.  New  York  C.  &  H.  R.  R. 
<!o.  V.  Public  Service  Commission,  195  N. 
Y.  167,  88  N.  E.  261 ;  People  ex  rel.  Stew- 
4ird  V.  Railroad  Comrs.  160  N.  Y.  202,  54 
N.  E.  697;  People  ex  rel.  Blakslee  v.  Land 
Office  Comrs.  135  N.  Y.  447,  32  N.  E.  139; 
People  ex  rel.  Lawrence  v.  Schell,  5  Lans. 
^52. 

These  proceedings  and  the  rights  of  Long 
Acre  Company  thereunder  are  governed  hy 
the  public  service  commissions  law  exist- 
ing  when  the  petition  of  Long  Acre  Com- 
pany was  filed  in  February,  1908,  unaffected 
*by  the  amendment  of  1910   (chap.  480). 

People  ex  rel.  Standard  Gaslight  Co.  v. 
-Gilroy,  67  Hun,  323,  22  N.  Y.  Supp.  271, 
affirmed  in  139  N.  Y.  623,  35  N.  E.  205; 
New  York  C.  A  H.  R.  R.  Co.  v.  Williams, 
199  N.  Y.  108,  35  L.R.A.(N.S.)  549,  139 
Am.  St.  Rep.  850,  92  N.  E.  404;  Fletcher 
v.  Peck,  6  Cranch,  87,  3  L.  ed.  162;  Hall 
v.  Brennan,  140  N.  Y.  409,  35  N.  E.  663; 
McMaster  v.  State,  103  N.  Y.  547,  9  N.  E. 
313;  Benton  v.  Wickwire,  54  N.  Y.  226; 
Sayre  v.  Wisner,  8  Wend.  661;  Calkins  v. 
Calkins,  3  Barb.  305;  Dash  v.  Van  Kleeck, 
7  Johns.  477,  5  Am.  Dec.  291;  Jarvis  v. 
Jarvis,  3  Edw.  Ch.  462;  Re  Miller,  110 
N.  Y.  216,  18  N.  E.  139;  Stevenson  Brewing 
-Co.  V.  Eastern  Brewing  Co.  22  App.  Div. 
.523,  48  N.  Y.  Supp.  89;  People  ex  rel. 
Buffalo  V.  New  York  C.  &  H.  R.  R.  Co. 
156  N.  Y.  670,  61  N.  E.  312;  Champlain  v. 
McCrea,  166  N.  Y.  264,  59  N.  E.  83 ;  Chew 
445  L.RA.(N.S.) 


Heong  V.  United  States,  112  U.  S.  536,  28 
U  ed.  770,  5  Sup.  Ct.  Rep.  255;  White  v. 
United  States,  191  U.  S.  545,  48  L.  ed.  295, 
24  Sup.  Ct.  Rep.  197;  United  States  v. 
Alexander  (United  States  v.  Mayes )  12 
Wall.  177,  20  L.  ed.  381;  Murray  v.  Gibson, 
15  How.  421,  14  L.  ed.  755. 

Assuming  that  the  act  of  1910  (chap. 
480,  §  68)  does  apply  to  this  proceeding, 
a  certificate  of  public  necessity  and  conveni- 
>'nce  was  not  required,  for  the  reason  that 
the  franchise  under  discussion  had  been 
^theretofore  exercised,"  and  did  not  come 
within  the  class  of  franchises  the  exercise 
if  which  ''shall  have  been  suspended  for 
more  than  one  year." 

Pearsall  v.  Great  Northern  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep. 
705;  People  ex  rel.  Long  Acre  Electric 
Light  &  P.  Co.  V.  Public  Service  Commis- 
sion, 137  App.  Div.  810,  122  N.  Y.  Supp. 
641. 

The  appellant  cannot  be  heard  to  ques- 
tion the  manner  of  the  operation  of  the 
respondent's   franchise. 

North  Shore  Electric  Light  &  P.  Co.  v. 
Port  Jefferson  Electric  Light  Co.  151  App. 
Div.  63,  135  N.  Y.  Supp.  824;  Re  Long 
Acre  Electric  Lipht  &  P.  Co.  188  N.  Y. 
361,  80  N.  E.  1101. 

Collin,  J.,  delivered  the  opinion  of  the 
court: 

The  determination  of  the  public  service 
commission,  which  the  certiorari  brought 
under  review,  was  made  in  the  proceeding 
instituted  by  the  respondent  the  Long  Acre 
Electric  Light  &  Power  Company,  to  ob- 
tain authority  to  issue  stock  and  bonds  un- 
der §  69  of  the  public  service  commissions 
law.  The  first  question  to  be  considered  is 
whether  or  not  we  should  dismiss  the  ap- 
peal of  the  relator,  the  New  York  Edison 
Company,  and  the  answer  to  that  depends, 
in  turn,  upon  the  question  whether  the  re- 
lator was,  within  the  meaning  of  §  2127 
of  the  Code  of  Civil  Procedure,  aggrieved 
by  the  determination.  Section  GO  of  the 
public  service  commissions  law  (Laws  1907, 
chap.  429)  provides:  "A  gas  corporation 
or  electrical  corporation  organized  or  exist- 
ing, or  hereafter  incorporated,  under  or 
by  virtue  of  the  laws  of  the  state  of  New 
York,  may  issue  stocks,  bonds,  notes,  or 
other  evidence  of  indebtedness  payable  at 
periods  of  more  than  twelve  months  after 
the  date  thereof,  when  necessary  for  the 
acquisition  of  property,  the  construction, 
completion,  extension,  or  improvement  of 
its  plant  or  distributing  system,  or  for 
the  improvement  or  maintenance  of  its 
service,  or  for  the  discharge  or  lawful  re- 
funding of  its  obligations,  provided,  and 
not  otherwise,  that  there  shall  have  been 
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secured  from  the  proper  commissiou  an 
order  authorizing  such  issue,  and  the 
amount  thereof,  and  stating  that,  in  the 
opinion  of  the  commission,  the  use  of  the 
capital  to  be  secured  by  the  issue  of  such 
stocks,  bonds,  notes,  or  other  evidence  of 
indebtedness  is  reasonably  required  for  the 
said  purposes  of  the  corporation.  For  thr 
purpose  of  enabling  it  to  determine  whether 
or  not  it  should  issue  such  an  order,  the 
commission  shall  make  such  inquiry  or  in- 
vestigation, hold  such  hearings,  and  exam- 
ine such  witnesses,  books,  papers,  docu- 
ments, or  contracts,  as  it  may  deem  of 
importance  in  enabling  it  to  reach  a 
determination.  Such  gas  corporation  or 
electrical  corporation  may  issue  notes  for 
proper  corporate  purposes,  and  not  in  vio- 
lation of  any  provision  of  this  ot  of  any 
other  act,  payable  at  periods  of  not  more 
than  twelve  months  without  such  consent; 
but  no  such  notes  shall,  in  whole  or  in  part, 
directly  or  indirectly,  be  refunded  by  any 
issue  of  stock  or  bonds,  or  by  any  evidence 
of  indebtedness  running  for  more  than 
twelve  months,  without  the  consent  of  the 
proper  commission.     .     .     ." 

When  the  present  proceeding  was  com- 
menced, §  68  of  the  public  service  com- 
missions law  contained  this  provision:  "No 
gas  corporation  or  electrical  corporation 
incorporated  under  the  laws  of  this  or  any 
other  state  shall  begin  construction,  or  ex- 
ercise any  right  or  privilege  under  any 
franchise  hereafter  granted,  or  under  any 
franchise  heretofore  granted,  but  not  here- 
tofore actually  exercised,  without  first  hav- 
ing obtained  the  permission  and  approval 
of  the  proper  commission."  The  public 
service  commissions  law  took  effect  July 
],  1907. 

The  Long  Acre  Company  was  incorpo- 
rated April  23,  1903,  pursuant  to  the  pro- 
visions of  article  6  of  the  transportation 
corporations  law  (Consol.  Laws  1909,  chap. 
63).  Its  objects  were  to  manufacture  and 
distribute  electricity  for  light,  heat,  power, 
or  other  purposes  throughout  the  boroughs 
of  Manhattan  and  The  Bronx,  of  the  city 
of  New  York.  By  the  statute  and  incor- 
porating certificate,  it  became  empowered  to 
lav,  erect,  and  construct  suitable  wires, 
poles,  and  conduits  on  and  under  the  streets 
and  public  places,  with  the  consent  of  the 
municipal  authorities,  and  in  such  manner 
and  under  such  reasonable  regulations  as 
they  miffht  prescribe. 

In  February,  1908,  the  respondent  com- 
menced this  proceeding.  The  public  service 
commission,  by  its  order  of  June  26,  1908. 
45  L.R.A.(N.S.) 


refused  to  authorize  the  issuance  of  the  se- 
curities, upon  a  ground,  among  others,  that 

10  authority  to  begin  construction  had  been 
obtained  from  the  commission  or  its  pred- 

cessor,  the  commission  of  gas  and  elec- 
tricity. The  appellate  division,  upon  a  re- 
view under  a  writ  of  certiorari,  reversed 
the  order  and  ordered  that  the  application 
be  referred  back  to  the  commission  for  con- 
sideration and  action  within  the  limits  of 
its  authority.  People  ex  rel.  Long  Acre 
Electric  Light  &  P.  Co.  v.  Public  Service 
Commission,  137  App.  Div.  810,  122  N.  Y. 
Sup  p.  641. 

In  December,  1910,  the  commission,  by 
its  order,  fixed  the  time  and  place  for  pro- 
ceeding under  the  order  of  the  appellate- 
division,  and  caused  the  order  to  be  served 
upon  the  appellant.  The  respondent,  at 
the  outset,  urged  upon  the  conunissioner, 
who  was  hearing  the  application  under  § 

11  of  the  public  service  commissions  law, 
its  assertion  that  the  appellant  had  not 
the  right  to  intervene  in,  or  be  a  party  to, 
and  had  no  standing  in,  the  proceeding; 
that  the  only  question  remaining  for  the 
commission  to  decide  was  the  amount  of 
stock  and  bonds-  to  be  authorized,  and  the 
purposes  to  which  their  proceeds  should  be 
applied.  The  appellant,  in  opposition,  as- 
serted that  the  hearing  and  the  determina- 
tion involved  the  right  of  the  respondent  to 
construct  a  plant  and  operate,  and  the 
questions  whether  the  franchise  under  which 
the  respondent  claimed  the  right  to  oper- 
ate had  been  actually  exercised  prior  to 
July  1,  1907,  whether  the  respondent  had 
the  right  to  begin  construction  without  first 
having  obtained  the  permission  and  ap- 
proval of  the  commission,  and  asserted  that 
it,  as  the  operating  company,  had  the  right 
to  intervene  and  appear  as  a  party  to  the 
proceeding,  and  produce  evidence  in  its  be- 
half. The  commissioner,  without  making 
a  ruling,  permitted  the  appellant  to  intro> 
duce  the  evidence  received  upon  the  prior 
hearing,  and  to  call,  "on  behalf  of  the  New 
York  Edison  Company,"  two  witnesses.  At 
the  close  of  their  examinations,  the  counsel 
for  respondent  formulated  their  position  in 
the  motions  "that  the  Edison  Company  be 
not  allowed  to  appear  or  give  evidence  in 
this  proceeding,  except  as  to  the  securities 
to  be  allowed  and  the  application  of  the 
proceeds,"  and  that  the  testimony  of  the 
two  witnesses  be  stricken  from  the  record 
as  improper  and  as  relating  to  irrelevant 
matters.  The  motions  were  denied,  with 
exceptions  to  the  respondent,  and  the  rul- 
ing made  that  the  commission  "will  hear 
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Buch  testimony  as  may  be  presented,  that 
is  germane  upon  the  question  whether  the 
franchise  has  been  or  has  not  been  exer- 
cised." Testimony  in  behalf  of  the  appel- 
lant was  then  given  by  a  score  of  witnesses. 
The  respondent  called  witnesses  in  rebuttal, 
and  the  issues  and  proof  were  submitted 
to  the  commission  as  a  body  upon  oral  and 
written  arguments.  Their  order  authorized 
the  issuance  of  stock  and  bonds.  Under 
a  writ  of  certiorari  granted  the  appellant, 
the  order  was  affirmed  by  the  appellate  di- 
vision and  the  writ  dismissed  (151  App. 
Div.  832,  136  N.  Y.  Supp.  1031),  and  thU 
appeal  is  from  the  order  of  affirmance  and 
dismissal. 

The  petition  by  which  the  respondent  in- 
stituted the  proceeding  alleged,  as  uses  to 
which  the  securities  to  be  issued  were  to 
be  put,  the  acquisition  of  property  upon 
which  to  construct  power  houses  and  sub- 
stations, their  construction,  ■  and  the  pur- 
chasing and  laying  of  underground  cables 
and  ducts. 

The  legislature  did  not  intend  or  enact 
that  a  corporation,  subject  to  the  provi- 
sions of  §  69  or  §  55  (of  identical  effect  in 
relation  to  railroads,  street  railroads,  and 
common  carriers)  of  the  public  service  com- 
missions law,  should  be  given  authority  by 
the  commissions  to  issue  stock  and  bonds 
for  the  purposes  prescribed  in  those  sections, 
until  its  right  to  effect  those  purposes  was 
certain  and  complete.  That  law  was  enacted 
in  response  to  a  pronounced  and  insistent 
public  opinion,  and  was  a  radical  and  im- 
portant modification  of  the  relations  and 
policy  of  the  people  toward  the  corporations 
which  are  its  subjects.  Its  paramount  pur- 
pose was  to  protect  and  enforce  the  rights 
of  the  public.  It  made  the  commissions 
the  guardians  of  the  public,  by  enabling 
them  to  prevent  the  issue  of  stock  and 
bonds  for  other  than  statutory  purposes, 
or  in  appreciable  and  unfair  excess  of  the 
value  of  the  assets  securing  them,  and  to 
prevent  also,  unneeded  or  extortionate 
competition,  or  indifferent  and  unaccommo- 
dating methods  of  operation,  or  oppressive 
or  discriminating  charges  or  rates.  It 
provided  for  a  regulation  and  control  which 
were  intended  to  prevent,  on  the  one  hand, 
the  evils  of  an  unrestricted  right  of  com- 
petition, and,  on  the  other  hand,  the  abuses 
of  monopoly.  People  ex  rel.  Delaware  & 
H.  Co.  V.  Stevens,  197  N.  Y.  1,  90  N.  E. 
60.  The  purpose  and  intent  of  the  law  for- 
bids the  commissions  to  authorize  the  issue 
of  stock  and  bonds  under  §§  69  or  55,  when 
prescribed  requirements  and  conditions 
precedent  to  the  right  of  the  applicant  to 
construct  and  operate  a  plant  and  system 
or  a  railroad  have  not  been  fulfilled  or 
complied  with,  and  when,  perhaps,  the  prop- 
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erty  to  be  acquired  or  constructed  may 
never  be  acquired  or  constructed,  and  the 
bonds  or  stock,  the  issue  of  which  is  ap- 
plied for,  have  no  substantial  security  to 
rest  upon.  A  contrary  conclusion  would 
make  the  authorization  and  avouchment  of 
the  commissions  a  bait  and  a  trap  for  in- 
snaring  the  investing  public. 

The  language  of  the  §§  69  and  55  es- 
tablishes the  conclusion  that  the  commis- 
sions are  not  empowered  to  authorize  the 
issue  of  securities  upon  the  application  of 
a  corporation  which  has  not  received  the 
permission  and  approval  provided  in  §§  6S 
or  53,  or  is  not  validly  superior  to  the 
provisions  of  those  sections.  Those  sections 
cannot  be  evaded  by'  obtaining  an  order  un- 
der §§  69  or  55,  and  the  permission  to 
construct  implied  through  It.  The  issue  of 
the  stock  and  bonds  is  to  be  authorized 
'Vhen  necessary  for  the  acquisition  of 
property,  the  construction,  completion,  ex- 
tension, or  improvement  of  its  .  .  . 
[plant  or  distributing  system],  or  for  the 
improvement  or  maintenance  of  its  service,. 
.  .  .  provided,  and  not  otherwise,  that 
there  shall  have  been  secured  from  the 
proper  commission  an  order  authorizing 
such  issue,  and  the  amount  thereof,  and 
stating  that,  in  the  opinion  of  the  com- 
mission, the  use  of  the  capital  to  be  secured 
by  the  issue  of  such  stock,  bonds,  notes,  or 
other  evidence  of  indebtedness  is  reasonably 
required  for  the  said  purposes  of  the  cor- 
poration." The  commission  cannot,  under 
this  language,  order  the  issue  of  the  secur- 
ities for  the  purposes  mentioned,  unless  it. 
is  satisfied  that  the  applicant  has  the  pres- 
ent and  absolute  right  to  accomplish  the 
uses  for  which  the  securities  are  author- 
ized. Problematical  uses  or  purposes  do 
not  necessitate  or  require  funds  or  capital 
for  their  execution.  The  commission  may, 
perhaps,  be  thus  satisfied  from  its  own 
records,  of  which,  of  course,  it  may  take 
judicial  notice.  Otherwise  it  must  require 
allegation  and  proof.  For  the  purpose  of 
enabling  it  to  determine  whether  or  not 
it  shall  issue  an  authorizing  order,  it  is  em- 
powered to  hold  hearings  and  examine  wit- 
nesses. In  the  present  case,  the  petition- 
alleged  that  the  respondent  ''has  the  right 
to  place  wires  for  electric  light,  heat,  and 
power  in  the  boroughs  of  Manhattan  and 
The  Bronx,  as  appears  by  the  franchise,  a 
copy  of  which  accompanies  this  petition."" 
Inasmuch  as  it  had  not  made  an  application 
under  §  68,  and  the  records  of  the  commis- 
sion did  not  evidence  the  existence  of  the 
alleged  right,  it  was  bound  to  establish  it- 
by  proof. 

The  appellant  was,  and  for  many  years 
had  been,  furnishing  electricity  for  light, 
heat,  and  power  in  the  boroughs  of  Man- 
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hattan  and  The  Bronx.  It  was  directly  and 
seriously  interested  in  this  proceeding, 
which  thus  involved  the  consideration  and 
•determination  of  the  present  right  of  the 
respondent  to  place  wires  for  those  uses  in 
those  boroughs,  or  acquire  property  or  con- 
struct a  plant  to  be  used  in  competition 
with  it.  The  commission  might  legally  and 
justly  permit  it  to  become  a  party  to  the 
proceeding,  and  the  determination  adverse 
to  it  after  its  intervention  was  reviewable, 
tinder  certiorari,  upon  its  application  as 
the  party  aggrieved  thereby.  People  ex 
rel.  New  York  C.  &  H.  R.  R.  Co.  v.  Public 
Service  Commission,  105  N.  Y.  157,  88  N. 
E.  261;  People  ex  rel.  Steward  v.  Railroad 
Comrs.  160  N.  Y.  202,  64  N.  E.  697.  The 
conditions  justified  the  ruling  that  the  ap- 
pellant should  intervene  in,  and  become 
Ji  party  to,  the  proceeding.  A  contrary  rul- 
ing would  have  been  erroneous.  The  rela- 
tion of  the  appellant  to  the  subject-matter, 
and  the  object  of  the  proceeding  and  the 
situation  between  the  parties,  as  presented 
to  us,  is  the  same  as  when  the  appellant 
was  allowed  to  intervene.  In  respect  of  any 
matter  within  the  scope  of  the  intervention, 
it  became  an  actor,  with  liberty  to  present 
its  contention  and  obtain  an  adjudication, 
And  a  consequent  right  to  have  whatever 
was  done  reviewed  by  the  appellate  courts. 
Atty.  Gen.  v.  North  America  L.  Ins.  Co. 
77  N.  Y.  297;  Ex  parte  Jordan,  04  U.  8. 
248,  24  L.  ed.  123;  Re  Michigan  C.  R.  Co. 
59  C.  C.  A.  643,  124  Fed.  727.  The  follow- 
ing language  of  Jud^^e  Gray  in  People  ex 
rel.  New  York  C.  &  H.  R.  R,  Co.  v.  Public 
Service  Commission,  195  N.  Y.  167,  166, 
€8  N.  E.  261,  264,  is  pertinent  to  the  pres- 
ent question:  "It  is  also  insisted  by  the 
appellant  that  the  relator  was  not  a  party 
Aggrieved  by  the  action  of  the  board  of 
railroad  commissioners.  That  was  a  ques- 
tion for  the  board  and  the  appellate  divi- 
sion to  consider.  It  turned  upon  the  facts 
relating  to  the  relator's  situation,  as  af- 
fected by  the  proposed  railroad  construc- 
tion. The  relator  showed  that  it  would  be 
affected,  inasmuch  as  it  owned  other  roads 
more  or  less  paralleling  the  proposed  road, 
and  serving  the  same  territory.  It  ap- 
peared at  the  hearings,  and  was  allowed  to 
take  part  in  the  proceedings  by  the  tribunal, 
as  having  an  interest  in  the  controversy. 
The  certificate  of  public  convenience  and 
necessity  is  to  be  granted  upon  considera- 
tions not  alone  bearing  upon  the  conveni- 
ence of  the  public,  hut  affecting  the  other 
transportation  companies  which  are  already 
serving  the  territory.  They  have  the  right 
to  be  considered  and  to  be  protected,  where 
there  is  no  necessity  for  a  wider  public 
•service,  against  the  designs  of  persons 
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more  interested  in  forcing  terms  from  ihem 
than  in  subserving  the  public  convenience. 
Certainly  the  rights  of  shareholders  in 
the  existing  roads  demand  fair  considera- 
tion." The  respondent  does  not  claim  that 
the  appellant  may,  in  another  tribunal  or 
•n  another  action  or  proceeding,  attempt 
to  establish  its  position  that  the  respond- 
ent is  not  authorized  to  construct  a  plant 
or  exercise  the  franchise.  The  appeal 
should  not  be  dismissed. 

The  respondent  has  not  applied,  under  § 
88,  for  the  permission  and  approval  of  the 
commission,  that  it  begin  the  construction 
of  its  electrical  plant  and  system.  It  as- 
serts that  its  right  to  construct  is  superior 
to,  and  independent  of,  the  restrictions  im- 
posed by  the  section.  It  is  manifest  and 
admitted  that  the  language  of  the  section, 
as  hereinbefore  quoted,  is  equivocal,  and 
may  be  given  either  of  two  interpretations, 
ihe  one  would  be  fully  expressed  as  fol- 
lows: "No  gas  corporation  or  electrical 
corporation  .  .  .  shall  begin  construc- 
tion without  first  having  obtained  the  per- 
mission and  approval  of  the  proper  commis- 
sion. No  such  corporation  shall  exercise  any 
right  or  privilege  under  any  franchise 
hereafter  granted,  or  under  any  franchise 
heretofore  granted,  but  not  heretofore 
actually  exercised,  without  first  having  ob- 
tained the  permission  and  approval  of  the 
proper  commission."  The  other  would  be 
fully  expressed  as  follows:  "No  gas  cor- 
poration or  electrical  corporation  .  .  . 
shall  hegin  construction  under  any  fran- 
chise hereafter  granted,  or  under  any 
franchise  heretofore  granted,  but  not  here- 
tofore actually  exercised,  without  first  hav- 
ing obtained  the  permission  and  approval  of 
the  proper  commission.  No  such  cor- 
poration shall  exercise  any  right  or  privi- 
lege under  any  franchise  hereafter  granted, 
or  under  any  franchise  heretofore  granted, 
but  not  heretofore  actually  exercised,  with- 
out first  having  obtained  the  permission  and 
approval  of  the  proper  commission."  The 
commission  in  the  first  decision  adopted  the 
construction  that  the  respondent  could  not 
begin  the  construction  of  its  plant  without 
first  having  obtained  its  permission  and  ap- 
proval. The  appellate  division,  in  reversal, 
held  that  it  could  begin  the  construction, 
because  the  franchise  did  not  fall  within 
the  class  of  franchises  "not  heretofore  actu- 
ally exercised,"  thus  holding,  in  effect,  that 
any  gas  or  electrical  corporation  might,  un- 
der §  68,  as  it  was  at  the  commencement  of 
this  proceeding,  begin  any  and  all  construc- 
tion of  its  plant  or  system  which  did  not 
come  within  the  franchise,  without  apply- 
ing for  and  receiving  the  permission  and 
approval  of  a  commission. 
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The  consent  or  franchise  through  which 
the  respondent  asserts  its  right  to  construct  ^ 
is  evidenced  by  a  resolution  of  the  board 
of  aldermen  of  the  city  of  New  York  of  May 
31,  1887,  as  follows:  "Resolved,  that  per- 
mission and  authority  are  hereby  given  and 
granted  unto  .  .  .  the  American  Elec- 
tric Manufacturing  Company  ...  to 
locate  and  erect  poles  and  hang  wires  and 
fixtures  thereon,  and  to  place,  construct, 
and  use  wires,  conduits,  and  conductors 
for  electrical  purposes,  in  the  city  of  New 
York,  in,  over,  and  under  the  streets,  ave- 
oues,  wharves,  piers,  and  parks  therein,  or 
adjacent  thereto;  according  to  such  plans 
as  may  be  directed,  approved,  or  allowed 
by  and  subject  to  the  powers  of  the  elec- 
trical subway  commissioners,  and  to  the 
provisions  of  chapter  49D  of  the  Laws  of 
1885,  and  under  the  supervision  of  the  com- 
missioner of  public  works  and  of  the  de- 
partment of  public  parks,  within  their  re- 
spective territorial  jurisdiction,  and  sub- 
ject also  to  all  existing  ordinances  appli- 
cable thereto,  and  to  all  reasonable  regu- 
lations of  the  privilege  hereby  conferred, 
which  the  common  council  may  hereafter 
impose  by  ordinance  or  otherwise."  In 
March,  1006,  the  respondent  became,  through 
mesne  assignments,  the  assignee  of  such  per- 
mission and  authority.  Re  Long  Acre  Elec- 
tric Light  &  P.  Co.  188  N.  Y.  361,  80  N. 
E.   1101. 

Certain  facts  and  established  principles 
guide  irresistibly  to  the  conclusion  tluit  the 
respondent  shall  not  begin  the  construction 
of  an  electric  plant  without  first  having  ob- 
tained the  permission  and  approval  of  the 
commission.  It  is  the  settled  policy  of  the 
state,  arising  through  an  extended  and  in- 
structive experience,  to  withdraw  the  unre- 
stricted right  of  competition  between  cor- 
porations occupying,  through  special  con- 
sents or  franchises,  the  public  streets  and 
places,  and  supplying  the  public  with  their 
products  or  utilities,  which  are  well-nigh 
necessities.  People  ex  rel.  New  York  Elec- 
tric Lines  Co.  v.  Ellison,  188  N.  Y.  623,  8 J 
N.  E.  447 ;  Re  New  York  Electric  Lines  Co. 
201  N.  Y.  321,  94  N.  E.  1056;  Willcox  v. 
Consolidated  Gas  Co.  212  U.  S.  19,  53  L. 
ed.  382,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034.  This  policy  is  instigated  and  em- 
bodied in  the  public  service  commissions 
law,  which  was  adopted  in  the  interests  and 
for  the  good  of  the  people,  and  should  re- 
ceive from  the  courts  an  activity  and  effect 
in  aid  of  that  policy,  within  the  fair  and 
reasonable  meaning  of  its  provisions.  The 
legislature  will  not  be  deemed  to  have  de- 
parted in  that  law  from  that  policy,  unless 
there  is  clear  and  certain  langua<2;c  to  that  I 
effect.  Re  New  York,  W.  &  B.  R.  Co. 
193  N.  Y.  72,  86  N.  E.  1014. 
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The  construction  given  §  68  by  the  ap- 
pellate division,  as  contrasted  with  that 
adopted  by  the  commission  in  its  first  or- 
der, thwarts  the  policy  in  two  respects: 
ihcreunder  any  gas  or  electrical  corpora- 
tion might  begin  the  construction  of  that 
part  of  its  plant  which  did  not  come  under 
the  consent,  without  applying  to  the  com- 
mission for  its  permission,  and  might  begin, 
without  such  permission,  the  construction 
of  its  entire  plant  and  system,  provided  it 
held  a  franchise  granted  and  actually  exer- 
cised prior  to  July  1,  1907.  The  appellant 
has  stated,  and  we  perceive,  no  ground  for 
a  legislative  partiality  towards  the  corpora- 
tions holding  consents  existing  at  the  adop- 
tion of  the  public  service  commissions  law, 
or  for  the  requirement  that  the  permission 
and  approval  of  the  commission  must  be 
had  for  the  construction  under  the  fran- 
chise only.  A  scrutiny  of  other  sections 
of  the  law  creates  the  conviction  that  it 
intends  to  bring  under  its  restrictions  and 
regulation,  in  so  far  as  is  lawful,  the  fran- 
chises, powers,  and  rights  of  the  corpora- 
tions existing  at  its  enactment  and  to  which 
it  relates,  and,  under  the  control  of  the 
commissions,  all  construction  of  their 
plants.  Section  53  in  article  3  of  the  law 
relating  to  common  carriers,  railroads,  and 
street  railroads  provides:  "Without  first 
having  obtained  the  permission  and  ap- 
proval of  the  proper  commission,  no  rail- 
road corporation,  street  railroad  corpora- 
tion, or  common  carrier  shall  begin  the 
construction  of  a  railroad  or  street  rail- 
road, or  any  extension  thereof,  for  which, 
prior  to  the  time  when  this  act  becomes  a 
law,  a  certificate  of  public  convenience  and 
necessity  shall  not  have  been  granted  by 
the  board  of  railroad  commissioners,  or 
where  prior  to  said  time  said  corporation 
or  common  carrier  shall  not  have  become, 
entitled,  by  virtue  of  its  compliance  with 
the  provisions  of  the  railroad  law,  to  begin 
such  construction;  nor,  except  as  above 
provided  in  this  section,  shall  any  such  cor- 
poration or  common  carrier  exercise  any 
franchise  or  right  under  any  provision  of 
the  railroad  law,  or  of  any  other  law,  not 
heretofore  lawfullv  exercised,  without  first 
having  obtained  the  permission  and  ap- 
proval of  the  proper  commission  .  .  ." 
— upon  proof  of  public  convenience  or  neces- 
sity. The  policy  which  inspired  the  effects 
of  this  section  was  as  applicable  to  gas  and 
electrical  corporations  as  to  the  corpora- 
tions it  affects.  The  law  places  the  former 
under  the  supervision  and  regulation  of 
the  commission  quite  as  broadly  as  the 
latter.  Whatever  inference  may  be  drawn 
from  the  differing  phraseology  of  §§  53  and 
68  is  overborne  by  the  purpose  of  the  law; 
moreover,  it  may  well   be  that  the   condi- 
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tioBB  which  were  created  between  the  cor- 
porations, to  which  article  3  relates,  and 
the  board  of  railroad  commissioners,  and 
by  the  many  statutory  provisions  relating 
to  those  corporations,  may  have  made  in- 
expedient, in  §  53,  the  conciseness  of  the 
language  of  §  08.  Our  view  is  further 
strengthened  by  the  fact  that  the  amend- 
ment of  §  68,  taking  effect  June  14,  1910, 
provided:  "No  gas  corporation  or  elec- 
trical corporation  shall  begin  construction 
of  a  gas  plant  or  electric  plant  without 
first  having  obtained  the  permission  and 
approval  of  the  commission  of  each  district 
within  which  any  part  of  the  work  or  con- 
struction is  to  be  performed.  No  such  cor- 
poration shall  exercise  any  right  or  privi- 
lege under  any  franchise  hereafter  granted, 
or  under  any  franchise  heretofore  granted, 
but  not  heretofore  actually  exercised,  or  the 
exercise  of  which  shall  have  been  suspended 
for  more  than  one  year,  without  first  having 
obtained  the  permission  and  approval  of 
the  proper  commission  .  .  ."  (Consol. 
Laws  1010,  chap.  48,  §  68) — ^upon  proof  of 
public  convenience  or  necessity.  The 
amended  section  may  correctly  be  deemed, 
through  the  nature  of  the  public  service 
commissions  law,  a  statement  in  clearer 
terms  of  the  intention  of  the  original  sec- 
tion. People  ex  rel.  Bingham  ton  Light, 
Ueat  &  P.  Co.  V.  Stevens,  203  N.  Y.  7,  96 
N.  E.  114.  A  further  indication  of  the 
legislative  intention  is  in  §  99  of  article 
5,  relating  to  telegraph  and  telephone  lines 
and  companies:  "No  telegraph  corporation 
or  telephone  corporation  hereafter  formed 
shall  begin  construction  of  its  telegraph 
line  or  telephone  line  without  first  having 
obtained  the  permission  and  approval  of 
the  commission  and  its  certificate  of  public 
convenience  and  necessity,  after  a  hearing 
had  upon  such  notice  as  the  commission 
may  prescribe."  Consol.  Laws  1910,  chap. 
48,  §   99. 

The  consent  of  the  municipal  authorities, 
given  under  the  provisions  of  the  statute, 
was  for  the  construction  of  the  part  of  the 
plant  on  or  under  the  streets  of  the  two 
boroughs,  to  be  used  in  conducting  and  dis- 
tributing electricity.  Transportation  cor- 
porations law,  §  61.  The  actual  exercise 
of  the  consent  or  franchise  necessarily  in- 
volved the  beginning  of  the  construction 
nf  tliat  part  of  the  plant.  The  effect  of 
the  decision  of  the  appellate  division,  there- 
fore, is  that  the  corporation  shall  not  be- 
gin construction,  under  the  consent,  without 
the  permission  and  approval  of  the  com- 
mission, unless  it  has,  through  an  actual 
exercise  of  the  consent,  begun  construction 
under  the  consent.  This  inharmonious  con- 
<  lusion  docs  not  arise,  if  it  is  held  that 
"e  words,  "under  any  franchise  hereafter 
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granted,  or  under  any  franchise  heretofore 
granted,  but  not  heretofore  actually  exer- 
cised," apply  only  to  the  words,  "or  exer- 
cise any  right  or  privilege."  Another  re- 
sult of  the  appellate  division  decision  ia 
that  the  construction  of  the  part  of  the 
plant  not  within  the  franchise,  including 
the  power  houses,  substations,  machinery, 
and  appliances,  could  be  had  without  any 
application  to  the  commission;  and,  as  a. 
consequence,  the  corporation  could  apply 
for  and  receive  authority  to  issue  stock  and 
bonds  under  §  69,  although  it  might  not 
have,  or  thereafter  obtain,  the  right  to 
construct  the  part  of  its  plant  essential  for 
conducting  and  distributing  the  electricity. 
This  is  contrary  to  the  intention  of  the 
law,  as  we  have  stated  in  this  opinion.  The 
commission  had  not  the  power  to  authorize 
the  issue  of  the  stock  and  bonds,  for  the 
reason  that  the  respondent  had  not  its  per- 
mission and  approval  to  begin  the  con- 
struction  of  its  plant. 

We  do  not  consider  the  question  as  to 
whether  or  not  the  franchise  held  by  the 
respondent  was  actually  exercised  prior 
to  the  taking  effect  of  the  public  service 
commissions  law,  for  the  reason  that  the 
commission  did  not  make  or  base  the  final 
order  upon  a  finding  of  fact  in  regard  to  it. 

The  orders  of  the  Appellate  Division,  and 
the  order  of  the  Commission  of  July  28, 
1911,  should  be  reversed,  with  costs  in  the 
Appellate  Division  and  in  this  court. 

Cullen,  Ch.  J.,  dissenting: 

At  the  threshold  of  this  case,  the  ques- 
tion arises  whether,  in  the  eyes  of  the  law, 
the  appellant  is  the  party  aggrieved  by  the 
determination-  it  seeks  to  review  on  appeal, 
for  otherwise,  no  matter  how  erroneous  that 
determination  may  have  been,  the  appellant 
lias  no  standing  in  court  to  prosecute  the 
appeal,  and  it  must  be  dismissed.  In  1908 
the  respondent,  claiming  to  be  the  owner  of 
a  valid  franchise  to  furnish  electric  light 
and  power  in  the  city  of  New  York,  applied 
to  the  public  service  commission  for  author- 
ity to  issue  stock  and  bonds  as  required  by 
§  12  of  the  gas  commission  act  (Laws  of 
1905,  chap.  137).  The  application  was 
denied  by  the  commissioners  on  the  ground, 
among  others,  that  the  existing  compa- 
nies were  properly  serving  public  interests, 
and  that  it  would  not  be  to  the  advantage 
of  the  community  to  have  a  new  company* 
On  a  writ  of  certiorari  obtained  by  the  pe- 
titioner, this  determination  was  reversed 
by  the  appellate  division,  and  the  matter 
remitted  to  the  commissioners  for  a  fur- 
ther hearing  (137  App.  Div.  810,  122  N. 
Y.  Supp.  641).  At  the  second  hearing,  at 
which  the  present  appellant  appeared  in 
opposition  to  the  application,  the  eommis- 
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«ion  made  an  order  granting  leave  to  issue 
«tock  and  bonds.  The  order  of  tne  com- 
mission grants  merely  this  authority,  and 
nothing  more.  The  present  appellant  tliere- 
upon  sued  out  a  writ  of  certiorari,  and  the 
determination  of  the  commission  was  con- 
firmed by  the  appellate  division  (151  App. 
Div.  832,  136  N.  Y.  Supp.  1031),  and  from 
tbe  order  of  the  appellate  division,  this 
appeal  is  taken. 

The  restriction  upon  the  authority  of  a 
gas  and  electric  light  company  to  issue 
fitock  and  bonds  without  the  approval  of 
the  proper  public  service  commission  was 
enacted  to  protect  the  public  who  may  in- 
vest in  sueh  securities,  and  also  to  some 
•extent  to  protect  the  public  so  far  as  it 
might  become  a  patron  of  the  company, 
for  everyone  knows  that,  when  the  ques- 
tion of  rates  or  price  arises,  the  appeal 
is  always  strenuously  made  that  the  holders 
of  the  securities  who  have  invested  in  the 
same  should  be  allowed  an  adequate  return 
on  their  investment,  though  securities  may 
not  represent  a  real  investment  of  capital 
or  outlay  in  the  construction  or  maintenance 
of  tbe  company's  plant.  In  People  ex  rel. 
Delaware  &  H.  Co.  v.  Stevens,  107  N.  Y. 
1,  9,  90  N.  E.  60,  62,  Judge  Haight,  writing 
for  this  court,  said:  "We  understand  that 
the  paramount  purpose  of  the  enactment 
of  the  public  service  commissions  law  was 
the  protection  and  enforcement  of  the 
rights  of  the  public.  .  .  .  For  a  gen- 
eration or  more,  the  public  has  been  fre- 
quently inposed  upon  by  the  issues  of  stocks 
and  bonds  of  public  service  corporations 
for  improper  purposes,  without  actual  con- 
sideration therefor,  by  company  officers 
seeking  to  enrich  themselves  at  the  expense 
of  innocent  and  confiding  investors.  One 
of  the  legislative  purposes  in  the  enact- 
ment of  this  statute  was  to  correct  this  evil 
tyy  enabling  the  commission  to  prevent  the 
issue  of  such  stock  and  bonds,  if,  upon  an 
investigation  of  the  facts,  it  is  found  that 
they  were  not  for  the  purposes  of  the  cor- 
poration enumerated  by  the  statute  and 
reasonably  required  therefor." 

That  this  view,  that  the  statutory  pro- 
Tision  was  intended  to  protect  the  investing 
public,  is  correct,  is  made  clear  by  the 
terms  of  the  provision  itself.  The  company 
•does  not  require  the  consent  of  the  com- 
mission to  enable  it  to  borrow  money  or 
incur  debt,  unless  it  issues  therefor  securi- 
ties of  some  kind,  stock,  bonds,  or  evidences 
of  indebtedness,  and  in  the  case  of  evi- 
dences of  indebtedness,  only  when  they  are 
payable  more  than  twelve  months  after 
date.  Therefore,  if  the  Long  Acre  Company 
was  to  borrow  the  money  on  open  account 
or  on  short-term  notes,  no  consent  would 
be  necessary.  It  is  said  by  the  learned 
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counsel  for  the  respondent:  "To  allow 
securities  to  be  issued,  and  then  not  to  per- 
mit the  proceeds  to  be  used  in  the  business 
of  the  company,  would  be  an  inane  and 
futile  act;  and  it  would  also  be  practising 
a  gross  deception  on  investors  who  might 
have  purchased  such  securities  relying  upon 
the  order  of  the  commission."  Assuming, 
for  the  argument,  the  correctness  of  this 
position,  the  question  remains,  How  was 
the  appellant  made  the  champion  of  the 
rights  of  the  investing  public  so  as  to  give 
it  a  standing  in  court  to  appeal  from  what 
it  deems  an  erroneous  decree?  It  does  not 
propose  to  invest  in  the  securities  of  the 
Long  Acre  Company,  or  to  become  a  patron 
of  its  services.  If  the  appellant  can  prose- 
cute an  appeal  because  the  order  of  the  ap- 
pellate division  may  injuriously  affect  the 
public,  then  any  or  all  of  the  9,000,000  citi- 
zens of  this  state,  or,  at  least,  all  the  adults, 
have  the  same  right.  The  real  object  of 
the  appellant  is  to  cripple  a  proposed  com- 
petitor by  rendering  it  difficult  for  the 
latter  to  obtain  funds  to  prosecute  its  en- 
terprise. In  this  respect  it  is  interested 
in  the  result  of  this  proceeding;  but  it  is 
not  such  an  interest  as  the  law  recognizes. 
It  often  occurs  that  the  question  which  de- 
termines a  litigation  in  court  is  of  vital 
importance  to  other  parties  who  have  con- 
troversies depending  upon  the  determina- 
tion of  the  same  question.  At  such  times 
it  is  the  common  practice  of  the  court  to 
allow  such  third  parties  to  file  briefs  on 
the  argument  of  the  case,  so  that  their 
rights  may  not  practically,  though  not  in 
the  eyes  of  the  law,  be  decided  without  their 
having  an  opportunity  to  be  heard.  But 
such  persons  cannot  become  parties  to  the 
suit.  Though  they  should  be  heard  at  the 
appellate  division,  it  would  give  none  of 
them  any  right  to  appeal  from  an  adverse 
decision.  On  the  argument  it  was  conceded 
that  no  decision  that  we  make  in  this  case 
would  be  conclusive  on  the  appellant  in 
any  litigation  that  may  arise  between  the 
two  companies;  and,  apart  from  any  con- 
cession of  counsel,  the  proposition  is  clear. 
We  have  already  decided,  on  an  application 
of  the  Long  Acre  Company  to  compel  the 
subway  company  to  assign  space  in  the 
subway  for  the  Long  Acre  Company's  wires, 
that  that  company  had  a  valid  franchise 
and  the  right  to  furnish  electric  light.  Re 
Long  Acre  Electric  Light  &  P.  Co.  188  N. 
Y.  361,  80  N.  E.  1101.  Yet,  even  the  coun- 
sel for  the  respondent  does  not  claim  tliat 
that  decision  is  conclusive  as  to  the  rights 
of  the  company  when  challenged  in  this 
proceeding,  while  the  counsel  for  tht»  ap- 
pellant claims  that  the  true  facts  were  not 
made  to  appear  in  the  mandamus  litigation. 
I  think,  therefore,  that  we  should  not  strain 
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to  assume  jurisdiction  of  an  appeal  and 
render  a  decision  which  will  have  little 
practical  effect  when  rendered.  If  we 
should, affirm  the  order  appealed  from,  it 
would  not  preclude  the  people  of  the  state 
or  the  officials  of  the  city  of  New  York,  or, 
as  already  said,  the  appellant,  from  ques- 
tioning the  existence  or  the  validity  of  the 
Long^  Acre  Company's  franchise;  while,  if 
we  should  reverse  the  order,  it  would  not 
preclude  the  Long  Acre  Company  from 
borrowing  money,  so  long  as  it  did  not  issue 
bonds  or  securities  payable  more  than  a 
year  after  date  in  acknowledgment  of  it. 

At  the  time  this  proceeding  was  insti- 
tuted, §  68  of  the  public  service  act  re- 
quired any  gas  or  electrical  corporation,  be- 
fore beginning  construction  or  exercising 
any  right  or  privilege  under  any  franchise 
thereafter  granted,  or  heretofore  granted, 
but  not  actually  exercised,  to  obtain  the 
approval  of  the  public  service  commission. 
In  1910  (chapter  480)  this  statute  was 
amended  so  as  to  provide:  "The  commis- 
sion within  whose  district  such  construc- 
tion is  to  be  made,  or  within  whose  district 
such  right,  privilege,  or  franchise  is  to  be 
exercised,  shall  have  power  to  grant  the  per- 
mission and  approval  herein  specified,  when- 
ever it  shall,  after  due  hearing,  determine 
that  such  construction  or  such  exercise  of 
the  right,  privilege,  or  franchise  is  neces- 
sary or  convenient  for  the  public  service." 
Consol.  Laws  1910,  chap.  48.  To  an  appli- 
cation to  exercise  the  franchise  made  under 
this  section  as  amended,  doubtless  the  ap- 
pellant would  be  a  proper  party,  if  it  saw 
fit  to  intervene.  By  the  amendment,  the 
status  of  gas  and  electric  companies  is 
made  similar  to  that  of  railroad  companies, 
as  to  which  we  have  held  that  an  existing 
company  has  a  standing  to  oppose  the  grant- 
ing of  a  franchise  to  a  competing  company. 
People  ex  rel.  New  York  C.  &  H.  R.  R.  Co. 
V.  Public  Service  Commission,  195  N.  Y. 
157,  88  ^.  E.  261.  It  is  now  suggested  that 
the  order  made  by  the  commission,  though 
confined  in  terms  solely  to  a  grant  of  au- 
thority to  issue  stocks  and  bonds,  necessar- 
ily imports  the  grant  of  a  permission  under 
§  68,  as  amended  in  1910.  The  contention 
seems  to  me  wholly  groundless.  The  peti- 
tioner did  not  ask  for  any  consent  to  com- 
mence work,  but  claimed  to  have  a  valid 
franchise  beyond  the  power  of  the  commis- 
sion to  abrogate.  The  appellate  division 
held  that  the  amendment  of  1910  had  no 
application  to  the  case,  because  the  proceed- 
ing had  been  commenced  before  its  enact- 
ment. It  seems  that  the  franchise  of  a 
gas  or  electric  light  company,  when  duly 
granted,  is  property,  the  same  as  the  fran- 
chise of  a  railroad  company  (People  ex 
rel.  Woodhaven  Gaslight  Co,  v.  Deehan,  163 
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N.  Y.  528,  47  N.  £.  787;  Be  Long  Acre 
Electric  Light  &  P.  Co.  supra) ;  and  the 
franchise  of  a  railroad  company  cannot  be 
repealed  or  abrogated  by  the  l^islature 
(People  V.  O'Brien,  111  N.  Y.  1,  2  L.ILA. 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  G92),. 
though  doubtless  it  can  be  forfeited  for 
nonuser  in  a  judicial  proceeding.  People 
V.  Broadway  R.  Co.  126  N.  Y.  29,  26  N.  E. 
961.  In  People  ex  reL  Third  Ave.  R.  Co. 
V.  Public  Service  Commission,  203  N.  Y. 
299,  96  N.  E.  1011,  we  held  that,  in  the 
case  of  a  company  succeeding  to  the  title 
of  a  valid  railway  franchise,  no  consent  of 
of  the  public  service  commission  could  be 
made  a  prerequisite  to  the  right  of  the 
company  to  exercise  the  franchise. 

It  is  urged,  but  not  by  counsel  for  the 
appellant,  that  the  decision  of  the  public 
service  commission  would  conclude  the  ap- 
pellant in  any  litigation  that  might  here- 
after arise  between  the  parties  on  the  ques- 
tion of  the  possession  by  the  respondent  of 
a  valid  franchise  to  furnish  electric  light 
and  power.  As  already  said,  it  was  ad- 
mitted by  the  appellant,  on  the  argument^ 
that  the  decision  would  not  have  that  ef- 
fect. The  reason  for  that  position  to  me 
seems  plain.  A  franchise  to  furnish  elec- 
tric light  and  power  and  lay  conduits  for 
that  purpose  in  the  city  streets  is  property, 
the  same  as  other  property,  though  it  is 
doubtless  liable  to  forfeiture  by  judicial 
decree  for  nonuser  or  abandonment.  People 
V.  Atlantic  Ave.  R,  Co.  126  N.  Y.  513,  26 
N.  £.  622;  People  v.  Broadway  R.  Co.  126 
N.  Y.  29.  26  N.  E.  961.  As  between  it  and 
the  appellant,  the  respondent  has  the  light 
to  have  the  question  of  its  original  pos- 
session of  such  a  franchise,  or  its  subsequent 
forfeiture  or  loss,  determined  in  the  ordi- 
nary courts  of  justice  in  this  state  in  the 
same  manner  as  litigations  relative  to  other 
property  rights  are  disposed  of.  The  legis- 
lature did  not  create — if  it  could,  which  I 
deny — of  the  public  service  commission,  a 
judicial  tribunal  to  determine  that  question 
between  the  parties  to  this  appeal,  for  it  is 
settled  law  that,  to  make  a  judicial  deci- 
sion binding,  the  statute  must  provide  for  a 
notice  to  the  parties  affected  and  a  hearing. 
Otherwise  it  is  unconstitutional.  Re  Em- 
pire City  Bank,  18  N.  Y.  199;  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289; 
Remsen  v.  Wheeler,  105  N.  Y.  573,  12  N.  E. 
564.  There  is  no  provision  in  the  statute 
requiring  the  public  service  commission  to 
give  notice  to  the  appellant  or  anyone  else 
of  the  application  of  the  respondent  for 
leave  to  issue  securities.  Therefore  the  de- 
cision of  the  commission  could  not  conclude 
thfe  appellant  on  the  question  of  the  re- 
spondent's franchise,  in  any  litigation  where 
it  might  be  entitled  to  raise  the  question. 
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The  Toluntary  appearance  of  the  appellant 
before  the  commission  would  not  give  any 
greater  validity  to  the  determination  of 
the  commission,  because  consent  cannot 
confer  jurisdiction. 

It  may  be  suggested  that  this  objection 
would  be  fatal  to  the  rights  of  competitors 
to  appear  before  the  commission  in  pro- 
ceedings under  §  68  of  the  statute,  as 
amended  in  1910,  or  under  §  59  of  the  rail- 
road law  (Laws  of  1890,  chap.  665,  as 
amended  by  Laws  1892,  chap.  676),  or  to 
appeal  from  its  determination  under  those 
statutes.  But  those  proceedings  differ 
wholly  in  principle  from  the  one  before  us. 
They  require  a  determination  by  the  com- 
mission of  public  convenience  and  necessity 
before  the  acquisition  of  a  valid  operative 
franchise.  Such  a  determination  decides  no 
property  right  within  constitutional  pro- 
tection. On  the  one  hand,  the  legislature 
might  allow  any  railroad  company  organ- 
ized in  compliance  with  the  statute,  to 
build  its  railroad  between  the  points  desig- 
nated in  its  articles  of  association,  as  was 
the  law  of  this  state  until  some  thirty  years 
ago.  On  the  other  hand,  the  legislature 
might  require  of  the  corporation  approval 
of  its  enterprise  from  just  such  authority 
or  tribunal  as  it  saw  fit,  as  the  grant  of 
a  franchise  is  a  mere  matter  of  grace  on 
the  part  of  the  state.  There  is  nothing  in- 
consistent in  the  fact  that,  while  the  statute 
does  not  require  notice  to  be  given  to  parties 
who  might  be  affected  by  the  determination 
of  the  commission,  it  accords  them  the  right 
to  intervene  and  protect  their  interests. 
This  is  the  doctrine  of  People  ex  rel.  Stew- 
ard V.  Railroad  Comrs.  160  N.  Y.  202,  64 
N.  E.  697. 

Therefore,  we  are  brought  back  to  the 
original  question  whether  the  appellant  is 
aggrieved  in  law  by  the  authority  ac- 
corded the  respondent  to  issue  stock  and 
bonds.  Three  cases  are  cited  as  authority 
fof  the  proposition  that,  because  the  appel- 
lant was  allowed  to  intervene  below,  it  is 
entitled  to  prosecute  the  appeal.  They  are 
Atty.  Gen.  v.  North  America  L.  Ins.  Co.  77 
N.  Y.  297,  Ex  parte  Jordan,  94  U.  S.  248, 
24  L.  ed.  123,  and  Re  Michigan  C.  R.  Co. 
69  C.  C.  A.  643,  324  Fed.  727.  In  these 
cases,  however,  the  interest  of  the  interven- 
ers in  the  litigation  was  direct  and  sub- 
stantial. They  asserted  the  right  to  be 
awarded  to  them  funds  or  property  which 
the  decrees  appealed  from  awarded  to 
others.  They  would  have  been  necessary 
parties  to  the  litigation  in  the  first  in- 
stance, except  for  the  fact  that,  being  mort- 
gage bondholders,  the  trustees  in  law  rep- 
resented them.  But  the  fact  that  a  party 
is  allowed  to  intervene  does  not  allow  him 
to  prosecute  an  appeal,  unless  he  is  bound 
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or  affected  by  the  order  or  judgment.  The 
fact  that  it  may  remotely  or  contingently 
affect  his  interests  does  not  give  him  the 
right  to  appeal.  It  must  have  a  binding 
force  against  his  rigAs,  his  person,  or  hia 
property.  Ross  ▼.  Wigg,  100  N.  Y.  243,  3 
N.  E.  180.  See  also  Honegger  ▼.  Wett- 
stein,  94  N.  Y.  252. 

Indeed,  the  certiorari  should  not  have 
been  allowed  at  the  instance  of  the  appel- 
lant, for  §  2122  of  the  Code  of  Civil  Pro- 
cedure forbids  its  issue  to  review  "a  deter- 
mination which  does  not  finally  determine 
the  rights  of  the  parties  with  respect  to 
the  matter  to  be  reviewed."  Assuming,  for 
the  argument,  that  the  determination  of  the 
public  service  commission  imports,  as  be- 
tween the  commission  and  the  respondent, 
that  the  latter  has  a  valid  franchise,  that 
is  of  no  importance  under  the  section 
quoted,  unless  that  decision  finally  deter- 
mines the  question  as  between  the  appel- 
lant and  the  respondent. 

The  majority  of  my  brethren  holding  that 
the  appellant  is  entitled  to  prosecute  its 
appeal,  I  am  brought  to  the  consideration 
of  the  merits  of  the  case,  and  dissent  from 
the  decision  about  to  be  made  as  contraven- 
ing  both  the  settled  substantive  law  of  this 
state  and  also  the  settled  method  of  pro- 
cedure. The  decision  of  my  brethren  pro- 
ceeds on  the  proposition  that,  under  the 
public  service  law,  all  gas  and  electric  com- 
panies must  obtain  the  consent  of  the  com- 
mission, under  §  68  of  the  act,  to  exercise 
their  franchises  before  they  can  apply  for 
leave  to  issue  stock  and  bonds,  and  this 
whether  the  company  had  a  valid  franchise 
at  the  time  of  the  enactment  of  the  statute 
or  not.  In  the  opinion  of  the  majority  of 
the  court,  it  is  stated:  "We  perceive  no 
•ground  for  a  legislative  partiality  towards 
the  corporations  holding  consents  existing 
it  the  adoption  of  the  public  service  com- 
missions law,  or  for  the  requirement  that 
the  permission  and  approval  of  the  com- 
mission must  be  had  for  the  construction 
under  the  franchise  only.  A  scrutiny  of 
tther  sections  of  the  law  creates  the  con- 
viction that  it  intends  to  bring  under  its 
restrictions  and  regulation,  in  so  far  as 
is  lawful,  the  franchises,  powers,  and  rights 
of  the  corporations  existing  at  its  enact- 
ment, and  to  which  it  relates,  and,  under 
the  control  of  the  commissions,  all  construc- 
tion of  their  plants."  I  think  there  is  the 
best  of  reasons  for  so-called  legislative 
partiality  to  corporations  existing  at  the 
time  of  the  enactment  of  the  statute;  that 
is  to  say,  it  was  beyond  the  power  of  the 
legislature  to  require  any  corporation  hav- 
ing a  valid  franchise  for  supplying  gas  or 
electricity  in  a  municipality,  to  obtain  the 
consent  of  the  public  service  commission  as 


640 


NEW  YORK  COURT  OF  APPEALS. 


Feb., 


a  condition  precedent  to  the  exercise  of  its 
franchise,  because,  under  the  decisions  al- 
ready cited  in  this  opinion,  that  franchise 
\vas  property,  and  as  immune  from  legis- 
lative attack  as  any  other  property.  We 
have  decided  exactly  that  principle  in 
People  ex  rel.  Third  Avenue  R.  Co.  v.  Pub- 
lic Service  Commission,  203  N.  Y.  299,  96 
N.  E.  1011.  Nor  is  the  principle  affected 
by  the  fact  that  the  franchise  might  not 
have  been  actually  exercised  at  the  time. 
A  franchise,  though  unexercised,  is  property, 
'within  the  constitutional  safeguards.  Sub- 
urban Rapid  Transit  Co.  v.  New  York, 
128  N.  Y.  510,  28  N.  E.  526.  If  taken,  com- 
pensation must  be  made  for  it.  Coney  Is- 
land, Ft.  H.  &  B.  R.  Co.  ▼.  Kennedy,  15 
App.  Div.  588,  44  N.  Y.  Supp.  825.  As 
already  said,  the  franchise  may  be  for- 
feited for  nonuser;  but  unless,  in  the  stat- 
ute authorizing  the  acquisition  of  the  fran- 
chise, it  is  provided  that  a  certain  lapse 
of  time  shall  operate  as  a  forfeiture  ipao 
facto,  a  forfeiture  can  be  decreed  only  by 
judicial  proceedings  in  a  direct  action  by 
the  state.  The  franchise  cannot  be  ques- 
tioned by  other  parties.  Re  Brooklyn  Elev. 
R.  Co.  125  N.  Y.  434,  26  N.  E.  474. 

The  only  question  on  which  the  respond- 
ent's right  to  an  issue  of  stock  and  bonds 
depends — ^the  possession  of  a  valid  franchise 
— is  not  passed  upon  by  the  court.  It  is 
assumed  that  the  respondent  has  exercised 
its  franchise  so  far  as  the  erection  of  poles, 
wires,  fixtures,  and  conduits  for  electrical 
purposes  in  the  streets,  avenues,  and  public 
places  of  the  city  are  concerned.  A  distinc- 
tion is  sought  to  be  drawn  between  this 
franchise  and  a  franchise  to  build  an  elec- 
tric plant  for  the  generation  of  electric 
power  and  current.  This  distinction  seems 
to  be  wholly  without  foundation.  A  fran- 
chise to  furnish  gas  in  a  municipality,  and 
to  use  the  streets  for  that  purpose,  neces- 
sarily includes  the  franchise  to  manufac- 
ture gas  to  be  delivered;  a  franchise  to 
furnish  electric  power  through  the  streets 
of  a  city  necessarily  includes  the  right  to 
construct  a  plant  for  the  generation  and 
development  of  electricity;  a  franchise  to 
maintain  a  street  railroad  includes  the 
right  to  build  a  car  barn  for  the  storage  of 
cars  and  a  horse  stable  for  the  care  of 
horses,  if  the  right  is  to  operate  by  horses, 
•or  an  electric  plant,  if  the  road  is  to  be 
operated  by  electricity.  All  these  are  in- 
separable incidents  of  the  franchises,  and 
cannot  be  severed  from  them.  Indeed,  it 
requires  no  franchise  for  a  company  to  build 
on  its  own  property  an  electric  plant  or  a 
horse  stable  or  a  car  barn,  unless  these  uses 
constitute  a  nuisance  against  the  neigh- 
bors, in  which  case  the  grant  of  a  franchise 
would  be  no  protection.  Cogswell  v.  New 
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York,  N.  H.  &  H.  R.  Co.  103  N.  Y.  10,  57 
Am.  Rep.  701,  8  N.  E.  637;  Bohan  ▼.  Port 
Tervis  Gaslight  Co.  122  N.  Y.  18,  9  L.R.A. 
711,  25  N.  E.  246;  Bly  y.  Edison  Electric 
Illuminating  Co.  172  N.  Y.  1,  68  L.ILA. 
500,  64  N.  E.  745. 

On  the  matter  of  practice,  it  is  said  the 
court  does  not  consider  the  question  whether 
the  franchise  held  by  the  respondent  was 
actually  exercised  by  it  prior  to  the  enact- 
ment of  the  public  service  commissions  law, 
because  the  commission  did  not  make  or 
base  the  final  order  upon  a  finding  of  fact 
in  regard  to  it.  I  know  of  no  rule  requir- 
ing the  public  service  commission  to  make 
findings  of  fact;  and,  indeed,  in  the  great 
mass  of  special  proceedings, — ^the  exceptions 
being  very  few, — ^no  findings  of  fact  are 
made  by  the  tribunal  of  first  instance, 
whether  judicial  or  quasi  judicial.  In  such 
cases,  all  that  is  required  in  this  court  to 
sustain  the  orders  appealed  from  is  that 
the  record  should  present  some  evidence  to 
justify  the  order.  The  commission  made 
no  findings  of  fact  on  which  the  present 
order  was  based.  But  this  is  equally  true 
of  many,  if  not  all,  of  the  orders  of  the 
public  service  commissions.  If  a  new  prac- 
tice is  to  be  established  and  the  order  re- 
versed for  a  defect  of  that  character,  the 
case  should  be  remitted  to  the  commission 
for  a  further  determination. 

There  are  too  many  embarrassments  at* 
tending  the  disposition  of  this  case  on  the 
merits  for  us  to  enter  upon  its  decision 
needlessly.  The  right  of  the  Long  Acre 
Company  to  any  franchise  whatever  can  be 
properly  determined  in  an  action  brought 
by  the  attorney  general  on  behalf  of  the 
people,  and  there  it  should  be  determined. 

Haight,  Hiscock,  and  Chase,  JJ.,  con- 
cur with  Collin,  J., 

Vann  and  Willard  Bartlett,  JJ.,  con- 
cur with  Cullen,  Ch.  J. 

Orders  reversed,  etc. 
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SARAH  V.  PALMER,  Plff.  in  Err., 

V. 

WILLIAM  H.  HUMISTON. 
(87  Ohio  St.  401,  101  N.  E.  283.) 

Plead  in  j»  —  effect  on  Issnes. 

1.  The  issues  of  a  case  arc  defined  by  and 
confined  to  the  pleadings. 

Headnotes  by  Wanamakeb,  J. 
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Same  ~  surgical  operation-  —  use  of 
sponges  —  contract  obligation. 

2.  Plaintiff  pleaded  that  defendant  con- 
tracted to  perforpi  a  certain  abdominal  sur- 
gical operation,  and  as  a  part  of  such  opera- 
tion the  surgeon  used  certain  sponges,  and 
that  there  was  negligence  in  the  use  and 
failure  to  remove  one  of  said  sponges.  The 
answer  admits  the  contract  to  perform  said 
surgical  operation,  and  admits  that  "in 
the  performance  of  said  operation  it  was 
necessary  that  certain  sponges  be  used." 
Held,  that  under  the  pleadings  of  this  case 
the  use,  care,  and  removal  of  such  sponges 
are  a  part  of  the  operation  contracted  for. 

Same  —  custom  —  how  pleaded. 

3.  A  special  custom  or  usage  in  any  par- 
ticular trade,  business,  or  profession,  to  be 
available  to  either  party,  must  be  specially 
pleaded. 

Same  —  Tarlance  —  evidence  of  custom. 

4.  In  the  absence  of  any  averment  in  the 
answer  specially  pleading  a  professional 
usage  or  custom  as  to  the  care  and  account- 
ing of  sponges  by  a  nurse  or  other  attend- 
ant, evidence  for  the  purpose  of  showing 
such  professional  usage  or  custom  is  in- 
competent and  inadmissible. 

Appeal  —  instructions  —  right  to  com- 
plain. 

6.  In  this  case  there  was  no  issue  of 
agency.  The  charge  of  the  trial  court  in 
that  behalf  tended  to  relieve  the  defendant 
of  his  full  liability  under  his  contract; 
therefore  he.  cannot  thereafter  complain  of 
it  as  prejudicial  error. 

(February  25,  1913.) 

I?RROR  to  the  Circuit  Court  for  Cuya- 
j  hoga  County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries 
alleged  to  have  been  suffered  by  plaintiff 
through  the  negligent  failure  to  remove  a 
sponge  after  a  surgical  operation  upon  her. 
Reversed. 

Statement  by  Wanamaker,  J.: 

The  plaintiff,  Sarali  V.  Palmer,  avers,  in 
substance,  in  her  petition,  that  the  defend- 
ant, William  H.  Humiston,  was  a  physician 
and  surgeon  in  the  city  of  Cleveland,  county 
of  Cuyahoga,  state  of  Ohio;  that  she  em- 
ployed the  defendant  as  such  physician  and 
surgeon  to  perform  an  abdominal  operation 
to  reduce  a  certain  abdominal  inflammation 
or  remove  certain  internal  organs,  as  might 

Note.  —  As  to  liability  of  operating  sur- 
geon for  negligence  of  interne  or  hosptial 
nurse,  see  note  to  Harris  v.  Fall,  27  L.K.A. 
(N.S.)    1374. 

Generally  as  to  liability  of  physician  or 
surgeon  for  acts  of  associate,  see  note  to 
Morey  v.  Thybo,  42  L.R.A.(N.S.)  785;  and 
see  also  Sweeney  v.  Erving,  43  L.R.A. (N.S.) 
734. 
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be  necessary  to  bring  about  the  recovery  of 
her  health.  She  further  says  that  the  de- 
fendant accepted  said  employment,  and  en- 
tered upon  the  discharge  of  his  duties  on 
or  about  the  30th  day  of  September,  1907; 
that  defendant  ordered  plaintiff  to  be  re- 
moved to  a  hospital  in  the  city  of  Cleveland 
for  the  purpose  of  performing  upon  her  a 
surgical  operation;  that  thereafter,  on  or 
about  the  1st  day  of  October,  1907,  he  under- 
took to,  and  did,  perform  a  surgical  opera- 
tion upon  the  body  of  the  plaintiff,  opening 
by  the  use  of  surgical  knives  the  abdomen, 
and,  among  other  things,  removed  the 
ovaries  and  Fallopian  tubes  from  her  body; 
that  defendant,  while  performing  said  opera- 
tion, used  and  inserted  in  the  opening  of  her 
abdomen  so  made  a  gauze  or  cheesecloth 
sponge,  for  the  purpose  of  said  surgical 
operation,  which  sponge  was  made  up  of 
and  consisted  of  several  layers  of  cloth 
gauze,  or  cheesecloth;  that  it  then  and  there 
became  and  was  the  duty  of  said  defendant, 
in  furtherance  and  performance  of  said  em- 
ployment, to  remove  said  sponge  -from  said 
opening  and  from  said  abdomen  when  the 
purpose  for  which  it  had  been  applied  was 
accomplished;  that  the  defendant,  without 
the  knowledge  or  consent  of  plaintiff,  did 
carelessly  and  negligently,  and  in  violation 
of  the  obligations  and  duties  of  said  em- 
ployment, leave  said  sponge  in  the  opening 
so  made,  and  permitted  the  same  to  remain 
in  the  abdomen  of  plaintiff  after  its  use  and 
purpose  in  said  body  had  been  fully  served; 
that  defendant  continued  to  treat  plaintiff 
for  a  period  of  about  six  months,  during 
which  time  he  carelessly,  negligently,  and  in 
disregard  of  his  duties  and  obligations, 
failed  to  remove  said  sponge,  and  permitted 
the  same  to  be  and  remain  imbedded  in  her 
said  abdomen  during  said  period  of  about 
six  months;  that  by  reason  thereof  she  was 
subjected  to  and  did  suffer  acute  and  in- 
tense bodily  pain  and  mental  anguish  dur- 
ing the  said  period  of  six  months;  that  said 
sponge  had  abraded,  worn  through,  and 
severely  ruptured  her  intestines,  with  which 
it  came  in  contact,  and  caused  her  fearful 
pain  and  suffering,  such  as  to  compel  her  to 
suffer  a  second  operation  at  the  hands  of 
another  surgeon  for  the  purpose  of  relieving 
her  condition;  that  said  second  operation 
resulted  in  finding  and  removing  said 
sponge;  that,  as  the  direct  result  and  con- 
sequence of  defendant's  gross  negligence  and 
carelessness  aforesaid,  plaintiff  has  suffered 
intense  physical  pain  and  mental -anguish 
and  became  a  totally  helpless  invalid,  and 
been  wrecked  and  ruined  physically  and 
mentally,  for  the  rest  of  her  life,  all  to  her 
damage  in  the  sum  of  $25,000,  for  which 
amount  she  prays  judgment. 

The  defendant  answered  to  such  petition 
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in  the  follo\7ing  words  and  figures,  to  wit: 
"Now  comes  the  defendant,  and  for  answer 
admits  that  at  the  times  mentioned  in  the 
petition  and  for  some  time  prior  thereto  he 
resided  and  pursued  his  profession  as  physi- 
cian and  surgeon  in  the  city  of  Cleveland, 
Ohio;  that  on  or  about  the  23d  day  of  Sep- 
tember, 1907,  plaintiff  was  ill  by  reason  of 
the  diseased  condition  of  certain  organs,  and 
that  on  or  about  said  date  he  was  employed 
by  plaintiff  and  her  husband  as  such  physi- 
cian and  surgeon  to  perform  a  certain  opera- 
tion upon  plaintiff;  that  afterward,  on  or 
about  the  30th  day  of  September,  1907, 
plaintiff  was  removed  to  a  hospital  in  the 
city  of  Cleveland  for  the  purpose  of  per- 
forming said  operation,  and  that  thereafter, 
on  or  about  the  1st  day  of  October,  1907, 
said  operation  was  by  him  performed;  that 
in  the  performance  of  said  operation  it  was 
necessary  that  certain  gauze  or  cheesecloth 
sponges  be  used;  that  said  sponges  consisted 
of  several  layers  of  gauze  cloth  or  cheese- 
cloth ;  that  for  a  time  after  the  performance 
of  said  operation  he  continued  to  treat  plain- 
tiff. Further  answering,  defendant  denies 
each  and  every  allegation  of  the  petition, 
except  such  as  are  herein  specifically  ad- 
mitted." 

Upon  these  issues  the  case  was  tried  to  a 
jury  in  the  court  of  common  pleas  of  Cuya- 
hoga county,  and  a  verdict  returned  in  be- 
half of  the  plaintiff  for  the  sum  of  $5,000. 
A  motion  for  new  trial  was  filed  by  the 
defendant,  assigning  some  eleven  separate 
grounds  of  error.  This  motion  was  over- 
ruled by  the  trial  judge,  and  proceedings  in 
error  were  brought  in  the  circuit  court  of 
Cuyahoga  county  to  reverse  the  judgment 
of  the  court  of  common  pleas.  The  circuit 
court,  after  carefully  examining  all  the 
errors  complained  of,  including  ''the  verdict 
of  the  jury  herein  is  not  sustained  by  suffi- 
cient evidence  and  is  against  the  weight  of 
the  evidence,"  found  no  error  in  the  trial 
court  save  and  except  that  "said  court  of 
common  pleas  erred  in  its  charge  to  the  jury 
concerning  the  'right  of  control  as  a  test  to 
establish  agency.*  No  other  error  appearing 
in  the  record,  this  cause  is  remanded  to  said 
court  of  common  pleas  for  further  proceed- 
ings." 

Thereupon  Sarah  V.  Palmer  prosecuted 
error  to  the  supreme  court  to  reverse  the 
judgment  of  the  circuit  court  and  affirm 
the  judgment  of  the  court  of  common  pleas. 

Messrs.  F.  J.  Wing  and  E.  J.  Thobaben 

for  pla'intiff  in  error. 

Messrs.  Cook,  McGowan,  &  Foote,  for 

defendant  in  error: 

Defendant    in   error    conformed    in   every 
respect  to  the  standard  of  care  required  of 
him  by  law. 
45  L.R.A.(N.S.) 


Gillette  v.  Tucker,  67  Ohio  St.  106,  93 
Am.  St.  Rep.  639,  65  N.  E.  865,  13  Am.  Neg. 
Rep.  421;  Thomp.  Neg.  §  6713;  Craig  v. 
Chambers,  17  Ohio  St.  254;  Smith  v.  Brown, 
1  Ohio  N.  P.  N.  S.  195,  12  Ohio  S.  &  C.  P. 
Dec.  522;  Havens  v.  Hardesty,  18  Ohio  C.  C. 
891,  9  Ohio  C.  D.  850;  36  Cyc.  1684. 

The  law  cannot  hold  a  man  negligent  for 
failure  to  follow  the  general  practice,  and 
also  negligent  in  following  it,  when  in  every 
other  respect  his  acts  are  free  from  criti- 
cism. 

Cleveland  City  R.  Co.  v.  Osborn,  66  Ohio  St. 
45,  63  N.  E.  604,  11  Am.  Neg.  Rep.  626; 
Harris  v.  Fall,  27  L.R.A.(N.S.)  1174,  100 
C.  C.  A,  497,  177  Fed.  79;  Akridge  v.  Noble, 
114  Ga.  949,  41  S.  E,  78;  Baker  v.  Went- 
worth,  156  Mass.  338,  29  N.  E.  589;  Perio- 
nowsky  v.  Freeman,  4  Fost.  &  F.  977 ;  Awde 
V.  Cole,  99  Minn.  357,  109  N.  W.  812. 

Wanamaker,  J.,  delivered  the  opinion 
of  the  court: 

The  pivot  of  this  case  is  in  the  particular 
pleadings;  especially  the  defendant's  answer 
wherein  he  admits  and  avers  that  "on  or 
about  said  date,  to  wit,  September  23,  1907, 
he  was  employed  by  plaintiff  and  her  hus- 
band as  such  physician  and  surgeon  to  per- 
form a  certain  operation  upon  plaintiff;  that 
afterward,  on  or  about  the  30th  day  of  Sep- 
tember, 1907,  plaintiff  was  removed  to  a 
hospital  in  the  city  of  Cleveland  for  the 
purpose  of  performing  said  operation,  and 
that  thereafter,  on  or  about  the  1st  day 
of  October,  1907,  said  operation  was  by 
him  performed;  that  in  the  performance  of 
said  operation  it  was  necessary  that  certain 
gauze  or  cheesecloth  sponges  be  used;  that 
said  sponges  consisted  of  several  layers  of 
gauze  or  cheesecloth;  that  for  a  time  after 
the  performance  of  said  operation  he  con- 
tinued to  treat  plaintiff." 

The  plaintiff  charges  that  defendant  was 
employed  as  a  physician  and  surgeon.  His 
answer  admits  it.  The  plaintiff  charges 
that,  pursuant  to  such  contract  of  employ- 
ment, he  undertook  to  perform  the  opera- 
tion. The  defendant  admits  it.  The  plain- 
tiff charges  that  he  caused  her  to  be 
removed  to  a  hospital  for  the  purpose  of  per- 
forming said  operation,  and  the  answer  ad- 
mits it.  The  plaintiff  charges  that,  in  con- 
nection with  such  operation,  and  as  a  part 
thereof »  he  used  certain  sponges,  and  the 
defendant  answers  in  the  following  lan- 
guage: "In  the  performance  of  said  opera- 
tion it  was  necessary  that  certain  gauze  or 
cheesecloth  sponges  be  used."  Obviously,  if 
he  was  to  perform  the  operation,  and  "in 
the  performance  of  that  operation  it  was 
necessary  that  certain  gauze  or  cheesecloth 
sponges  be  used,"  the  use  of  the  sponge  be- 
comes a  part  of  the  operation  as  much  as  the 
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use  of  knife  or  needle  would  become  a  part  of 
this  operation;  and  if  the  use  of  the  sponge 
be  a  part  of  the  operation,  it  must  follow  as  a 
corollary  tnat  the  removal  of  the  sponge  at 
the  end  of  its  use  becomes  also  a  part  of 
that  operation.  By  way  of  further  illustra- 
tion and  argument,  suppose  that  in  the  oper- 
ation a  large  number  of  instruments  was 
used,  and,  in  addition  to  keeping  tab  on 
the  number  of  sponges,  the  head  nurse  or 
some  third  party  had  kept  tab  on  the  num- 
ber of  instruments  used  and  placed  within 
the  body,  and  had  made  an  error  in  the 
count,  whereby  one  of  the  instruments  was 
left  in  the  body, — ^would  it  be  seriously  con- 
tended that  this  was.  not  a  part  of  the 
operation,  and  that  the  surgeon  was  not 
liable,  but  that  the  nurse  alone  was  liable? 

We  are  not  without  authority  to  sustain 
this  contention.  It  is  said  in  Akridge  v. 
Noble,  114  Ga.  949,  41  S.  E.  78:  "It  seems 
to  us  that  the  operation  begins  when  the 
opening  is  made  into  the  body,  and  ends 
when  this  opening  has  been  closed  in  a 
proper  way,  after  all  appliances  necessary 
to  the  successful  operation  have  been  re- 
moved from  the  body.  From  the  time  the 
surgeon  opens  with  his  knife  the  body  of 
his  patient  until  he  closes  in  a  proper  way 
the  wound  thus  made,  the  law  imposes  upon 
him  the  duty  of  exercising,  not  only  due 
care,  but  due  skill  as  well.  During  the  en- 
tire time  he  must  not  only  know  what  to 
do,  but  he  must  do  it  in  a  careful  and  skil- 
ful manner.  .  .  .  We  do  not  suppose 
that  anyone  would  contend  for  a  moment 
that  a  surgeon  would  be  authorized  to  leave 
this  part  of  the  work,  even  if  not  a  part  of 
the  operation  or  necessarily  incident  there- 
to, to  anyone  who  was  not  skilled  in  the 
science  of  surgery.  .  .  .  The  removal  of 
the  sponges  is  a  part  of  the  operation;  it  is 
a  part  which  requires  the  exercise  of  skill." 
In  Gillette  v.  Tucker,  67  Ohio  St.  106,  93 
Am.  St.  Rep.  639,  65  N.  E.  865,  13  Am. 
Neg.  Rep.  421,  Judge  Price  uses  this  lan- 
guage :  "The  facts  in  the  case  at  bar  show  a 
continuous  obligation  upon  the  plaintiff  in 
error,  so  long  as  the  relation  or  employ- 
ment continued,  and  each  day's  failure  to 
remove  the  sponge  was  a  fresh  breach  of 
the  contract  implied  by  law.  The  removal 
of  the. sponge  was  a  part  of  the  operation, 
and  in  this  respect  the  surgeon  left  the  oper- 
ation uncompleted."  While  Judge  Davis 
renders  a  dissenting  opinion,  it  nowhere  con- 
tradicts the  doctrine  in  the  last  sentence. 

The  defendant,  therefore,  having  admitted 
the  contract  to  perform  the  operation,  and 
the  use  of  the  sponges  as  necessary  thereto, 
has  assumed  the  full  measure  of  profession- 
al responsibility,  which  is  the  average  care 
and  skill  of  the  profession  at  the  time  and 
in  the  place  of  the  operation,  which  must 
45  L.R.A.(N.S.) 


include  everything  connected  with  the  oper- 
ation, the  use  of  foreign  'substances,  and 
also  the  removal  of  those  foreign  sub- 
stances when  the  operation  is  finished.  The 
defendant  undertook  to  excuse  himself  from 
that  full  measure  of  care  and  skill  person- 
ally by  claiming  through  his  counsel  that 
in  the  performance  of  such  operation  it  was 
necessary  in  careful  and  skilled  surgery  to 
secure  the  assistance  of  certain  nurses,  in- 
ternes, and  associate  surgeons  in  and  about 
the  hospital,  and  that  included  among  these 
was  one  Miss  Kelly,  the  head  nurse,  to 
whom  he  intrusted  the  duty  of  counting  the 
sponges  before  putting  them  in  the  body  and 
upon  removing  them  from  the  body,  and  that 
he  relied  upon  the  accuracy  of  her  count; 
and  that,  if  there  was  any  error  in  her 
count,  he,  the  surgeon,  was  not  responsible. 
This  is  a  hybrid  sort  of  confession  and  avoid- 
ance; first  confessing  that  he  contracted  to 
perform  the  operation,  and  that  in  connec- 
tion therewith  and  as  a  part  thereof  it  was 
necessary  to  use  sponges,  etc.,  and  then, 
for  the  purpose  of  avoiding  his  full  measure 
of  professional  and  legal  liability,  contend- 
ing that,  if  there  was  any  negligence  in  fail- 
ing to  remove  any  sponge,  such  failure  was 
the  negligence  of  the  nurse-  who  did  the 
counting,  the  adding  and  the  subtracting  of 
the  sponges.  But  no  such  issue  is  raised 
by  the  pleadings.  The  defendant  cannot  in 
his  answer  admit  the  employment  to  per- 
form the  operation,  and  admit  that  in  the 
performance  of  said  operation  it  was  neces- 
sary that  certain  gauzes  or  cheesecloth 
sponges  be  used,  and  then  thereafter  under- 
take to  say  that  that  particular  part  of  the 
operation  involving  the  use  of  those  sponges 
was  in  somebody  else's  hands  or  head,  for 
whose  negligence,  if  any,  he,  the  operating 
surgeon,  could  not  be  held  responsible. 

It  is  an  old  elementary  rule  of  pleading 
that  the  issues  in  each  case  are  limited  to 
those  presented  in  the  pleadings,  and  that 
thereafter  the  evidence  must  be  confined  to 
the  issues  so  raised;  and  the  court's  charge 
likewise  must  be  confined  to  the  issues  so 
raised.  We  need  not  discuss  the  great  dan- 
ger to  the  cause  of  justice  that  would  fol- 
low from  trying  a  case  upon  some  other  is- 
sue than  those  presented  in  the  pleadings, 
especially  in  view  of  the  fact  that  the 
courts  allow  amendments  "upon  application" 
at  almost  any  stage  of  the  proceedings,  so 
that  a  party  cannot  be  taken  by  surprise  or 
suffer  from  mere  inadvertence.  In  this  case 
there  was  no  issue  of  agency  whatsoever. 
The  defendant  must  stand  upon  his  contract 
of  employment,  and  his  negligence  must  be 
determined  accordingly.  If  he  is  responsible 
for  the  proper  use  of  the  sponge,  (about 
which  there  can  be  no  doubt  under  the  plead- 
ing,   and    the    inferences    and    deductions 
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whicli must  follow  from  them),  he  is  likewise 
responsible  for  the  proper  removal  of  the 
sponge.  The  one  must  follow  the  other  in 
logical  sequence  and  legal  liability. 

If  one  is  pleading  a  defense  to  a  contract 
set  forth  in  the  petition,  he  may,  first, 
deny  the  contract;  or,  second,  he  may  ad- 
mit it  and  say  its  terms  have  been  fully 
kept  on  his  part;  but  if  he  admits  the  con- 
tract, and  avers  that  he  has  fully  performed, 
he  cannot  thereafter  claim  that  he  secured 
a  waiver  of  certain  parts  of  it.  In  order 
that  the  waiver  can  avail  him,  he  must 
plead  it.  Third,  in  order  that  he  may  stand 
upon  a  supplementary  contract,  he  must 
plead  it.  Fourth,  if  he  is  relying  upon  a 
professional  custom  or  usage  obtaining 
among  good  surgeons  at  the  time  and  in  the 
place  where  the  operation  is  performed, 
which  would  avoid  the  liability  charged,  he 
must  specially  plead  that  particular  usage 
or  custom,  and  his  pleadings  in  general  must 
be  harmonious  and  consistent;  that  is,  the 
particular  custom  or  usage  must  not  con- 
flict with  or  contradict  the  remainder  of 
the  defendant's  pleading. 

The  rule  is  well  settled  by  great  weight 
of  authority  that  evidence  of  any  particu- 
lar custom  or  usage  in  any  speciaL  line  of 
business  is  not  admissible,  unless  such  usage 
or  custom  be  specially  pleaded.  Gladstein 
V.  Levine,  —  Ind.  App.  — ,  97  N.  E.  184; 
Smith  v.  Stewart,  29  Okla.  26,  116  Pac.  182; 
Paine  v.  Smith,  33  Minn.  495,  24  N.  W. 
305;  Pittsburg  Steel  Co.  v.  Streety,  61  Fla. 
393,  55  So.  67;  Patton  v.  Texas  k  P.  R. 
Co.  —  Tex.  Civ.  App.  — ,  137  S.  W.  721; 
Consolidated  Coal  Co.  v.  Jones  &,  A.  Co.  120 
111.  App.  139;  Windland  v.  Deeds,  44  Iowa, 
98 ;  McCurdy  v.  Alaska  &,  C.  Commercial  Co. 
102  111.  App.  120;  Oriental  Lumber  Co.  v. 
Blades  Lumber  Co.  103  Va.  730,  60  S.  E. 
270;  First  Nat.  Bank  v.  Farmers'  k  M. 
Bank,  66  Neb.  149,  76  N.  W.  430.  Evidence 
of  such  custom  tending  to  vary  and  contra- 
dict the  terms  of  the  contract  of  employ- 
ment is  not  admissible  in  the  present  state 
of  the  pleadings.  Torpey  v.  Murray,  93 
Minn.  482,  101  N.  W.  609 ;  Albany  &  N.  R. 
Co.  y.  Merchants'  k  F.  Bank,  137  Ga.  391, 
73  S.  E.  637 ;  Western  k  A.  R.  Co.  v.  Ohio 
Valley  Bkg.  k  T.  Co.  107  Ga.  512,  33  S.  E. 
821;  Delaware  k  H.  Canal  Co.  v.  Mitchell, 
113  111.  App.  429;  Cappel  v.  Weir,  45  Misc. 
419,  90  N.  Y.  Supp.  394;  Menage  v.  Rosen- 
thal, 175  Mass.  358,  56  N.  E.  579. 

We  believe  that  the  circuit  court  erred 
on  the  question  of  agency;  that  that  issue 
was  not  in  any  form  in  this  case  under  the 
pleadings;  that  in  order  to  make  such  evi- 
dence available,  and  to  excuse  the  surgeon 
from  any  negligence  on  the  part  of  the  head 
nurse  or  any  of  his  assistants,  it  was  neces- 
sary to  specially  plead  such  usage  or  cus- 
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tom  then  generally  in  use  at  the  time  and 
place  of  the  operation.  Therefore,  there  was 
no  error  in  the  failure  to  give  defendant's 
numerous  requests  to  charge,  and  especially 
those  dealing  with  matters  of  agency. 

As  to  the  other  errors  complained  of  be- 
fore the  circuit  court,  we  believe  that 
court  was  right  in  its  conclusions. 

The  record  unmistakably  presented  the 
ghastly  fact  that  a  large  gauze  sponge,  14 
inches  square,  was  left  in  the  abdomen,  just 
under  the  abdominal  wall,  for  more  than  six 
months  after  the  operation.  Whether  this 
fact  was  due  to  the  negligence  of  the  sur- 
geon, whether  it  caused  the  plaintiff  any 
of  the  great  pain  and  suffering,  physical 
and  mental,  set  forth  in  the  pleadings,  what 
the  amount,  if  any,  was  her  damages,  were 
all  properly  questions  for  the  jury  and  the 
courts  below.  With  these  we  have  noth- 
ing to  do.  Accordingly  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  judgment 
of  the  Common  Pleas  affirmed. 

Judgment  accordingly. 

Johnson,  Donahue,  Newman,  and 
Wilkin,  JJ.,  concur. 

Petition  for  rehearing  denied. 


SOUTH  OAROIilNA  SUPREMB 
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J.  F.  MATTHEWS 

V. 

INDUSTRIAL  LUMBER  COMPANY,  Appt. 

(91  S.  C.  568,  75  S.  E.  170.) 

Master  and  servant  —  time  clock  — 
refusal  to  use  —  deduction  of  pay. 

The  pay  of  an  employee  cannot  be  with- 
held for  his  refusal  to  obey  a  rule  of  the 
employer  requiring  him  to  register  his  time 
on  a  time  clock,  if  he  has  not  assented  to 
such  rule. 

(July  9,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Aiken  County,  affirming  a  judgment  of  the 
Magistrate's  Court,  in  plaintiff's  favor,  in 
an  action  brought  to  recover  a  compensa- 
tion for  one  day's  work  performed  by  plain- 
tiff, for  which  defendant  refused  to  pay. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note,  —  Right  of  master  to  ^vitKhold 
wages  of  servant  for  failure  to  record 
his  time. 

llie  foregoing  case,  although  turning 
upon  the  question  of  the  lack  of  the  serv- 
ant's  consent  to  the  rule   relied  upon  by 
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Mr.  George  T.  Jackson  for  appellant. 
Mr.  E.  Foster  Brigham  for  respondent. 

Watts,  J.^  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  judgment  in 
magistrate's  court  in  favor  of  plaintiff, 
affirmed  in  the  circuit  court  by  the  presid- 
ing judge.  There  is  no  conflict  in  the  evi- 
dence, the  facts  being  admitted,  and  it  is 
so  conceded  by  appellant's  and  respondent's 
attorneys.  *  The  appeal  really  presents  a 
question  of  law.  The  plaintiff  brought  his 
action  against  the  defendant  to  recover  the 
sum  of  $2.10  for  one  day's  work  at  20  cents 
an  hour,  earned  by  him  as  a  frame  builder, 
for  which  payment  was  demanded  and  re- 
fused. The  defendant  admitted  that  the 
plaintiff  worked  on  the  day  in  question, 
December  20,  1910,  the  number  of  hours 
shown  by  his  shop  time  card,  and  the  only 
ground  upon  which  they  refused  to  pay  was 
that  plaintiff  had  failed  to  punch  on  that 
day  a  mechanical  time  clock  device  in- 
stalled by  the  defendant,  which  all  em- 
ployees were  required  to  punch  when  go- 
ing on  and  off  duty  by  a  rule  posted  on  said 
clock.    The  rule  read: 

All  employees  must  note  that  this  time 
clock  is  for  their  individual  protection, 
and  should  anyone  be  so  careless  as  to  neg- 
lect their  own  interest,  by  failing  to  reg- 
ister in  and  out,  there  is  no  one  connected 
with  this  company  that  has  the  authority 
to  make  corrections,  and  from  this  day  on, 
a  man's  time  card  will  be  taken  as  evidence 
of  his  time,  unless  he  is  sent  out  by  the 
superintendent  of  his  department,  who,  in 
that  event,  will  record  for  his  time. 

[Signed]  T.  G.  Philpot,  V.  P. 

There  was  another  rule  or  regulation 
of  the  company,  posted  at  the  drinking 
places,  which  was: 

Mr.  Redfern,  Supt.  It  seems  impossible 
to  get  your  men  to  appreciate  the  impor- 
tance of  turning  in  their  time  cards.  In 
future  anyone  neglecting  to  turn  in  their 
time  cards  will  not  consider  the  clock  cards 
as  sufficient  evidence  of  his  time. 

[Signed]  T.  G.  Philpot,  V.  P. 


There  was  no  written  contract  between 
the  parties.  Upon  verdict  for  the  plaintiff 
in  the  magistrate's  court,  defendant  ap- 
pealed to  circuit  court,  and  alleged  error 
in  not  granting  nonsuit,  as  moved  for  by 
defendant,  and  alleged  certain  errors  of 
law  by  the  magistrate  in  his  charge  to  the 
jury.  His  Honor,  Judge  Prince,  overruled 
the  exceptions  and  dismissed  the  appeal, 
whereupon  defendant  appeals  and  asks  for 
a  reversal  on  the  grounds  that  his  Honor 
erred  in  not  sustaining  defendant's  appeal 
on  each  and  every  ground,  in  not  sustaining 
defendant's  motion  for  a  nonsuit,  in  that 
the  evidence  showed  that  there  was  a  regu- 
lation of  defendant,  known  to  the  plaintiff, 
requiring  employees  to  punch  the  clock  to 
indicate  the  time  for  which  they  were  to 
receive  pay,  and  showed,  further,  that  on 
the  day  in  question,  December  20,  1910, 
plaintiff  failed  to  punch  the  clock  at  all, 
and  there  was  no  clock  record  of  any  time 
put  in  by  him  that  day,  and  that  there  \^as 
no  evidence  to  support  the  verdict.  *  Here 
we  have  a  finding  of  fact  in  the  magis- 
trate's court,  concurred  in  by  the  circuit 
judge  on  appeal. 

We  have  held  repeatedly  that  a  judgment 
founded  on  facts  in  the  magistrate's  court, 
affirmed  by  the  circuit  court  will  not 
be  disturbed  by  this  court  if  there  is  any 
testimony  to  support  it.  State  v.  Powell, 
91  S.  C.  6,  73  S.  E.  1017,  and  cases  therein 
cited.  There  is  such  testimony  here,  but 
the  defendant  seems  to  want  this  court 
to  indicate  some  rule  by  which  such  busi- 
ness can  be  governed.  Any  company  can 
adopt  such  reasonable  rules  for  the  conduct 
of  their  business  as  they  see  fit  and  proper, 
and  as  seems  expedient  to  them,  provided 
they  are  not  in  contravention  of  public 
policy  or  the  law  of  the  land.  If  the  plain- 
tiff violated  the  reasonable  rules  of  defend- 
ant, and  defendant  had  not  waived  its 
rules,  the  plaintiff  could  have  been  dis- 
charged by  the  defendant.  Parties  can 
contract  mutually  with  each  other  and  be 
bound  mutually  by  the  terms  of  the  con- 
tract. There  is  no  testimony  in  this  case 
that  shows  that  there  was  any  agreement 
between  the  plaintiff  and  defendant  that  a 
sum  should  be  forfeited  by  the  plaintiff  if 


the  master,  presents  the  very  interesting 
question  whether  the  master,  by  a  regula- 
tion known  to  his  servent,  may  withhold 
the  pay  of  an  employee  who  fails  to  regis- 
ter upon  a  time  clock  his  coming  in  to 
work  or  going  out,  or  who  fails  in  some 
other  wav  to  make  a  record  of  the  time  he 
is  at  work.  In  other  words,  may  the  mas- 
ter promulgate  a  regulation  whereby  he 
makes  a  servant's  own  acts  in  recording 
his  time  the  sole  basis  for  fixing  his  pay! 
Of  course,  it  is  the  servant's  duty  to 
comply  with  all  the  reasonable  rules  and 
45  L.RJ^.(N.S.) 


regulations  made  by  the  master  for  the 
conduct  of  the  business  (see  note  to  De- 
velopment Co.  V.  King,  24  L.R.A.  (N.S.) 
812),  and  it  is  also  generally  held  that  the 
failure  of  the  servant  to  obey  the  general 
rules  and  regulations  of  the  master  will 
justify  his  discharge  (see  note  to  Thomas 
V.  Houston,  S.  &  G.  Co.  37  L.R.A.(N.S.) 
950) .  But  there  appears  to  be  no  other  case 
which  passes  upon  the  right  of  a  master  to 
withhold  the  wages  of  a  servant  who  has 
failed  to  punch  a  time  clock  or  otherwise  to 
record  his  time  W.  M.  G* 
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he  should  violate  any  of  defendant's  rules, 
L*Ven  if  those  rules  were  reasonable.  Acts 
of  an  employee  sufficient  to  justify  a  dis- 
missal will  not  justify  a  refusal  to  pay  less 
than  the  stipulated  price  for  the  work, 
where  such  acts  produce  no  pecuniary  loss 
to  the  employer,  who  did  not  discharge  the 
employee,  althougli  aware  thereof.  Mc- 
Cracken  v.  Hair,  2  Specrs,  L.  256. 

In  this  case  there  is  no  testimony  that 
the  plaintiff  had  assented  to  the  rules,  even 
though  he  knew  of  them,  or  his  attention 
had  been  especially  called  to  them.  He  was 
not  bound  by  any  rules  that  he  had  not  con- 
tracted to  observe,  or  was  not  incident  to 
or  assumed  by  him  in  the  general  scope 
of  his  employment.  This  court  held,  in 
Norman  v.  Southern  R.  Co.  65  S.  C.  517, 
95  Am.  St.  Rep.  809,  44  S.  E.  83,  14  Am. 
Neg.  Rep.  468,  "that  a  passenger  paying 
full  fare  for  a  general  ticket  is  not  bound 
by  limitations  printed  thereon  unless  his 
attention  has  been  especially  called  to  them 
and  he  has  assented  thereto."  Here  plain- 
tiff performed  work  required  and  was  en- 
titled to  be  paid. 

Appeal  dismissed. 


OKIiAHOMA    CRIMINAIi    COURT    OF 

APPEALS. 

EX  PARTE  J.  H.  COLBY  et  al. 

(6  Okla.  Crim.  Rep.  187,  124  Pac.  635.) 

Homicide  —  mutual  combat  ^  murder. 

Where  persons  armed  with  deadly  weap- 
ons voluntarily  and  willingly  enter  into  a 

Headnote  by  Fubman,  P.  J. 


combat,  knowing  or  having  reason  to  be- 
lieve that  such  conflict  will  result  in  the 
infliction  of  serious  bodily  injury  or  in  the 
death  of  one  or  the  other  of  said  parties, 
and  one  of  said  parties  is  killed  in  such 
conflict,  the  party  doing  the  killing  is  guilty 
of  murder,  and  is  not  entitled  to  bail. 

(October  2,  1911.) 

APPLICATION  by  defendants  for  a  writ 
of  habeas  corpus  to  secure  their  release 
from  the  custody  of  the  sheriff  of  McClain 
County,  to  which  they  had  been  committed, 
charged  with  murder.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorset  Carter  and  J.  W.  Hock- 
er  for  petitioners. 

Messrs.  Ben  Franklin,  J.  B.  Thomp- 
son, and  A.  W.  Wadlingrton,  for  the 
State. 

Fnrman,  P.  J.,  delivered  the  opinion  of 
the  court: 

As  this  case  must  be  tried  by  a  jury,  and 
as  we  are  satisfied  that  all  of  the  material 
testimony  has  not  been  presented  to  us, 
we  deem  it  best  to  refrain  from  discussing 
the  evidence,  further  than  to  say  that,  as 
presented  by  the  record  before  us,  we  do 
not  believe  the  defendants  are  entitled  to 
bail. 

The  testimony  introduced,  taking  the 
most  favorable  view  for  the  defendants,  pre- 
sents a  case  in  which  the  defendants,  upon 
one  side,  and  the  trustees  of  Washington 
school  district,  with  some  of  the  patrons 
of  the  school,  on  the  other  side,  armed  with 
deadly  weapons,  voluntarily  and  willingly 
engaged  in  a  mutual  combat,  having  reason 
to   believe  that  such  conflict  would  result 


Note,^  Homicide  in  mutual  coml>at 
volnntaHly  and  tvillin^ly  entered 
into. 

This  note  does  not  include  cases  of 
mutual  combat  in  defense  of  habitation, 
person,  or  property  except  as  the  effect  of 
such  a  combat  is  discussed  independently 
of  the  element  of  defense  of  habitation  or 
property,  it  being:  the  intention  to  treat 
merely  the  general  question  of  homicide 
arising  from  the  killing  of  one  or  more  of 
the  persons  engaged  in  a  combat  which  was 
voluntarily  and  willingly  entered  into,  and 
in  which  both  parties  were  at  fault.  This 
limitation  would,  of  course,  exclude  those 
cases  in  which  one  party  only  was  at  fault, 
and  the  other  entered  the  combat  merely 
to  repulse  the  assault. 

The  general  rule  is  that  a  party  volun- 
tarily and  willingly  entering  into  a  mutual 
combat  cannot  justify  a  resulting  homicide 
unless  he  does  something,  as,  for  example, 
withdrawing  from  the  combat,  which  would 
relieve  him  from  his  original  wrong  in 
entering  it:  the  reason  being  that  one  can- 
45  L.R.A.(N.S.) 


not  take  human  life  upon  a  necessity  which 
he  wrongfully  assisted  to  create. 

The  degree  of  the  homicide  for  which  one 
engaged  in  such  a  combat  may  be  answer- 
able of  course  depends  upon  various  ele- 
ments, such  as  his  intent,  the  nature  of  the 
combat,  whether  or  not  an  undue  advantage 
was  taken,  etc.  In  general,  when  the  kill- 
ing is  done  deliberately,  with  a  deadly 
weapon,  the  homicide  is  murder;  but  if  in 
hot  blood,  manslaughter  only.  An  exam- 
ination of  the  rules  and  their  variations 
as  announced  in  the  various  decisions,  how- 
ever, will  give  a  better  idea  as  to  the  law 
upon  the  subject  than  can .  be  given  in  a 
general  statement. 

Right  to  set  up  self-defense. 

Taking  up  the  general  question  of  the 
right  to  justify,  we  have  the  general  rule 
that  the  doctrine  of  self-defense  generally 
cannot  be  invoked  to  excuse  a  killing  done 
in  mutual  combat  willingly  entered  into. 
The  following  decisions  are"  to  this  effect : 
United  States  v.  Mingo,  2  Curt.  C.  C.  1,  Fed. 


1911. 


Ex  PABTE  COLBY. 


647 


in  death  or  serious  bodily  injury  to  some  of 
the  parties  engaged  therein.  When  death  en- 
sues from  such  a  conflict,  the  killing  is  mur- 
der. See  Boutcher  v.  State,  4  Okla.  Grim. 
Rep.  576,  111  Pac.  1006,  112  Pac.  762.  There 
is  no  testimony  in  this  record  which  either 
mitigates  or  justifies  the  homicide. 


The  writ  of  habeas  corpus  is  therefore 
discharged,  and  defendants  are  remanded  to 
the  custody  of  the  sheriff  of  McClain  counly 
to  answer  the  charge  of  murder  pending 
against  them. 

Armstrong  and  Doyle,  JJ.,  concur. 


Gas.  No.  15,781;  Gates  v.  State,  50  Ala. 
166;  Kirby  v.  State,  89  Ala.  63,  8  So.  110; 
Springfield  v.  State,  96  Ala.  81,  38  Am. 
St.  Rep.  85,  11  So.  250;  Boulden  v.  State, 
102  Ala.  78,  15  So.  341;  Sanders  v.  State. 
134  Ala.  74,  32  So.  654;  Reese  v.  State,  135 
Ala.  13,  33  So.  672;  Wingate  v.  State, 
1  Ala.  App.  40,  55  So.  953;  Perry  v.  State, 

—  Ala.  App.  — ,  62  So.  392;  Garpenter  v. 
State,  62  Ark.  286,  36  S.  W.  900;  Ferguson 
V.  State,  95  Ark.  428,  129  S.  W.  813 ;  Moore 
V.  People,  26  Golo.  213,  57  Pac.  857;  Hitt- 
ner  v.  State,  19  Ind.  48 ;  Driggers  v.  United 
States,  7  Ind.  Terr.  752,  104  S.  W.  1166, 
reversed  on  rehearing  for  error  in  record 
in  21  Okla.  60,  1  Okla.  Grim.  Rep.  167,  129 
Am.  St.  Rep.  823,  95  Pac.  612,  17  Ann.  Gas. 
66;  Goffman  v.  Gom.  10  Bush,  495,  1  Am. 
Grim.  Rep.  293;  Williams  v.  Gom.  23  Ky. 
L.  Rep.  2046,  66  S.  W.  401;  Wheeler  v. 
Gom.  120  Ky.  697,  87  S.  W.  1106;  Watkins 
V.  Gom.  123  Ky.  817,  97  S.  W.  740;  State 
V.  Underwood,  57  Mo.  40,  1  Am.  Grim.  Rep. 
251;  State  v.  Brown,  64  Mo.  367  (wherein 
it  was  said  that  self-defense  is  not  a  ground 
for  acquittal  in  such  a  case,  however  high 
the  passion  of  defendant  may  have  become, 
or  however  imminent  or  near  the  danger 
may  have  been ) ;  State  v.  Partlow,  90  Mo. 
608,  59  Am.  Rep.  31,  4  S.  W.  14  (wherein 
the  statement  set  out  with  State  v.  Brown, 
64  Mo.  367,  was  embodied  in  an  instruc- 
tion) ;  State  v.  Davidson,  95  Mo.  155,  8 
S.  W.  413;   State  v.  Feeley,  194  Mo.  300, 

3  L.R.A.(N.S.)  351,  112  Am.  St.  Rep.  511, 
92  S.  W.  663  (especially  where  there  is 
malice)  ;  State  v.  Dunlap,  149  N.  G.  550, 
63  S.  E.  164  (holding  that  self-defense  can- 
not be  pleaded  where  the  defendant  took 
an  undue  advantage)  ;    Boutcher  v.   State, 

4  Okla.  Grim.  Rep.  676,  111  Pac.  1006, 
rehearing  denied  in  4  Okla.  Grim.  Rep.  585, 
112  Pac.  762;  Wadsworth  v.  State,  —  Okla. 
Grim.  Rep.  ~,  130  Pac.  808;  Gartwright 
V.  Stote,  14  Tex.  App.  486;  Mitchell  v. 
State,  38  Tex.  Grim.  Rep.  170,  41  S.  W. 
816  (especially  where  defendant  wilfully 
engaged  in  the  combat  with  felonious  in- 
tent) ;  Harmanson  v.  State,  —  Tex.  Grim. 
Rep.  — ,  42  S.  W.  995  (especially  where 
defendant  wilfully  engaged  in  the  combat 
with  felonious  intent)  ;   Swanner  v.  State, 

—  Tex.  Grim.  Rep.  —,  58  S.  W.  72  (espe- 
cially where  defendant  wilfully  engaged  in 
the  combat  with  felonious  intent)  ;  John- 
son V.  State,  47  Tex.  Grim.  Rep.  523,  84  S. 
W.  824  (especially  where  defendant  wil- 
fully engaged  in  the  combat  with  felonious 
intent)  ;  Gardner  v.  State,  57  Tex.  Grim. 
Rep.  471,  125  S.  W.  13  (provided  the  de- 
fendant  engaged  in  the  combat  with  felon- 
ious intent)  :  Bordeaux  v.  State,  58  Tex. 
Grim.  Rep.  61,  124  S.  W.  640  (especially 
45  L.R.A.(N.S.) 


where  defendant  wilfully  engaged  .  in  the 
combat  with  felonious  intent)  ;  Brewer  v. 
State,  —  Tex.  Grim.  Rep.  — ,  153  S.  W. 
622." 

And  in  State  v.  Woodward,  84  Iowa,  172, 
60  N.  W.  885  (a  case  of  mutual  combat), 
it  was  held  no  error  for  the  court  to  fail 
to  instruct  the  jury  upon  the  doctrine  of 
self-defense,  especially  as  the  defendant's 
counsel  did  not  request  such  an  instruction. 
And  it  has  been  said  that  where  parties 
after  an  altercation  leave  one  place  with  a 
view  and  under  an  implied  agreement  to 
engage  in  a  combat  at  another  place,  the 
right  of  complete  justification  for  a  result- 
ing homicide  is  cut  off.  Williams  v.  State, 
83  Ala.  16,  3  So.  616;  Nairn  v.  State,  — 
Tex.  Grim.  Rep.  — ,  45  S.  W.  703. 

But  the  mutual  combat,  to  deprive  one 
accused  of  homicide  of  the  right  to  set 
up  self-defense,  must  have  been  voluntarily 
and  wilfully  entered  into  by  him.  Ghristian 
V.  State,  46  Tex.  Grim.  Rep.  47,  79  S.  W. 
562. 

It  has  been  held,  as  before  intimated, 
that  the  doctrine  of  self-defense  can  be  in- 
voked where  the  one  who  inflicted  the  mor- 
tal blow  withdrew  from  the  combat  in  good 
faith,  and  did  all  in  his  power  to  avoid 
the  necessity  of  killing.  State  v.  Rhodes, 
Houst.  Grim.  Rep.  (Del.)  476;  Lee  v.  State, 
2  Ga.  App.  481,  58  S.  E.  676  (construing 
and  holding  applicable  to  cases  of  mutual 
combat,  Georgia  Penal  Gode  1895,  §  73^ 
which  provided  that  "if  a  person  kill  an- 
other in  his  defense,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  at 
the  time  of  the  killing  that,  in  order  to 
save  his  own  life,  the  killing  of  the  other 
was  absolutely  necessary;  and  it  must  ap- 
pear also  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and 
in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  blow  was 
given")  ;  Hittner  v.  State,  19  Ind.  48;  State 
V.  Dillon,  74  Iowa,  653,  38  N.  W.  625  (hold- 
ing, however,  that  it  was  necessary  that 
the  deceased  should  have  had  reasonable 
ground  for  thinking  that  the  defendant  had 
withdrawn) ;  State  v.  Whitnah,  129  Iowa, 
211,  105  N.  W.  432  (dictum)]  Utterback 
V.  Gom.  105  Ky.  723,  88  Am.  St.  Rep.  328, 
49  S.  W.  479;  Hellard  v.  Gom.  26  Ky.  L. 
Rep.  38,  80  S.  W.  482;  State  v.  Spears, 
46  La.  Ann.  1524,  16  So.  467,  9  Am.  Grim. 
Rep.  622;  Gom.  v.  Riley,  Thacher,  Grim. 
Gas.  471 ;  State  v.  Partlow,  90  Mo.  608,  59 
Am.  Rep.  31,  4  S.  W.  14;  State  v.  Adler, 
146  Mo.  18,  47  S.  W.  794;  State  v.  Massage, 
65  N.  G.  480;  Boutcher  v.  State,  4  Okla. 
Grim.  Rep.  576,  111  Pac.  1006,  rehearing 
denied  in  4  Okla.  Grim.  Rep.  585,  112  Pac. 
762    (holding  that  the  defendant,  in  order 
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to  set  up  self-defense,  must  have  withdrawn 
in  good  faith,  or  attempted  to  withdraw 
from  the  combat,  to  the  knowledge  of  the 
deceased,  and  been  thereafter  so  pressed  by 
tiie  deceased  as  to  give  defendant  reasonable 
cause  to  believe  that  he  was  in  danger  of 
being  killed  or  being  seriously  injured) ; 
]&vans  V.  State,  8  Okla.  Crim.  Rep.  78,  126 
Pac.  686;  Weatherhort  v.  State,  —  Okla. 
Crim.  Rep.  — ,  131  Pac.  185;  Burns  v.  State, 
68  Tex.  Crim.  Rep.  463,  126  S.  W.  901; 
Anthony  v.  State,  62  Tex.  Crim.  Rep.  138, 
136  S.  W.  1097;  Brown  v.  Com.  86  Var466, 
10  S.  E.  745;  Reg.  v.  Smith,  8  Car.  k  P. 
160. 

And  see  the  following  cases,  in  which  it 
was  said  that  §  73  of  the  Georeia  Code, 
above  referred  to,  was  properly  chargeable 
in  cases  of  homicide  in  mutual  combat: 
Teasley  v.  State,  104  Ga.  741,  30  S.  E.  938 ; 
Smith  V.  State,  106  Ga.  673,  71  Am.  St. 
Rep.  286,  32  S.  E.  861,  11  Am.  Crim.  Rep. 
474;  Dorsey  v.  State,  110  Ga.  331,  35  S.  E. 
661;  Smith  v.  State,  118  Ga.  61,  44  S.  E. 
817;  Harrison  v.  State,  125  Gfi.  267,  53 
S.  E.  968;  Moss  v.  State,  126  Ga.  642,  55 
S.  W.  481;  Goodin  v.  State,  126  Ga.  560, 
55  S.  E.  503;  Park  v.  State,  126  Ga.  575, 
65  S.  E.  489;  Pryer  v.  State,  128  Ga.  28, 

57  &.  E.  93;  Taylor  v.  State,  131  Ga.  765, 
63  S.  E.  296;  Mills  v.  State,  133  Ga.  155, 
65  S.  E.  368;  Hall  v.  State,  133  Ga.  177, 
65  S.  E.  400;  Ricketson  v.  State,  134  Ga. 
306,  67  S.  E.  881;  Stevens  v.  State,  8  Ga. 
App.  217,  68  S.  E.  874. 

And  in  the  following  cases  it  was  said 
generally  that  one  willingly  entering  into 
a  mutual  combat  is  not  justified  or  ex- 
cused in  taking  life  unless  he  has  with- 
drawn in  good  faith,  and  done  all  in  his 
power  to  avert  the  necessity  of  killing;  Car- 
penter V.  State,  62  Ark.  286,  36  S.  VV.  900; 
Ferguson  v.  State,  95  Ark.  428,  129  S.  W. 
813 ;  Powell  v.  State,  101  Ga.  9,  65  Am.  St 
Rep.  277,  29  S.  E.  309;  Teasley  v.  State, 
104  Ga.  741,  30  S.  E.  938;  Smith  v.  State, 
106  Ga.  673,  71  Am.  St.  Rep.  286,  32  S.  E. 
851,  11  Am.  Crim.  Rep.  474;  Dorsey  v. 
State,  110  Ga.  331,  36  S.  E.  651;  State  ▼. 
Spears,  46  La.  Ann.  1524,  16  So.  467,  9 
Am.  Crim.  Rep.  622. 

But  an  abandonment  of  a  mutual  combat 
which  will  justify  a  killing  in  self-defense 
does  not  arise  as  to  one  who  retreats,  but 
keeps  shooting  as  he  does  so.  Hellard  v. 
Com.  119  Ky.  445,  84  S.  W.  329.  And  a 
killing  cannot  be  regarded  -as  excusable 
homicide  in  self-defense  where  the  defend- 
ant, after  retreating,  turned  and  killed  his 
antagonist  after  the  latter  had  ceased  to 
pursue  (People  v.  Garretson,  2  Wheeler, 
C.  C.  347;  McKinney  v.  State,  49  Tex. 
Crim.  Rep.  591,  96  S.  W.  48);  or  where 
the  killing  was  done  after  the  deceased  had 
abandoned  the  combat   (Bordeaux  v.  State, 

58  Tex.  Crim.  Rep.  61,  124  S.  W.  640; 
State  V.  Shockley,  29  Utah,  25,  110  Am.  St. 
Rep.  639,  80  Pac.  866,  —  dictum;  Jackson 
V.  Com.  98  Va.  845,  36  S.  E.  487)  ;  or  where 
for  any  reason  there  was  no  reasonable 
ground  to  apprehend  that  defendant  other- 
wise would  have  been  killed,  or  have  suf- 
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fered  great  bodily  harm    (Brown  v.  Com. 
86  Va.  466,  10  S.  E.  745). 

Deliberate  and  malicious  killing. 

Of  course,  where  deadly  weapons  are  not 
used  and  there  is  no  element  of  premedita- 
tion present,  a  killing  in  mutual  combat 
cannot  be  murder  in  the  first  degree.  Os- 
burn  V.  State,  164  Ind.  262,  73  N.  E.  601 ; 
Kelly  V.  State,  68  Miss.  343,  8  So.  746. 

But  if  two  persons  enter  willingly  into 
a  difficulty,  neither  one  for  self-protection, 
and  neither  one  under  a  sudden  heat  of 
passion,  but  deliberately,  and  each  to 
gratify  his  passion,  either  is  guilty  of  mur- 
der if  he  kills  his  adversary.  United  States 
V.  Mingo,  2  Curt.  C.  C.  1,  Fed.  Cas.  No. 
15,781;  Perry  v.  State,  —  Ala.  App.  — , 
62  So.  392;  State  v.  Talley,  9  Houst  (Del.) 
'  417,  33  Atl.  181 ;  Roark  v.  State,  105  Ga. 
1  736,  32  S.  E.  125;  Dorsey  v.  State,  110  Ga. 
331,  35  S.  E.  651 ;  State  v.  Curry,  46  N.  C. 
(1  Jones,  L.)   280. 

So  it  has  been  held  that  where  a  mutual 
combat  is  entered  into  with  felonious  intent 
or  express  malice,  a  resulting  killing  is 
murder.  Moore  v.  People,  26  Colo.  213, 
57  Pac.  857;  Cargile  v.  State,  137  Ga.  775, 
74  8.  E.  621;  State  v.  Lewis,  118  Mo.  79, 
23  S.  W.  1082;  State  v.  Pennington,  146 
Mo.  27,  47  S.  W.  799;  State  v.  Goddard, 
146  Mo.  177,  48  S.  W.  82;  State  v.  Feeley, 
194  Mo.  300,  3  L.R.A.(N.8.)  351,  112  Am. 
St.  Rep.  611,  92  S.  W.  663;  Guerrero  v. 
State,  39  Tex.  Crim.  Rep.  662,  47  S.  W. 
655;  Anthony  v.  State,  62  Tex.  Crim.  Rep. 
138,  136  S.  W.  1097.  But  see  Downey  v. 
Com.  7  Ky.  L.  Rep.  676,  wherein  it  was  said 
that  in  such  a  case  ''the  only  question  for 
the  jury  to  determine  was  whether  the 
accused  was  guilty  of  murder  or  man- 
slaughter." 

And  where  a  killing  is  committed  in  a 
mutual  combat  with  deadly  weapon,  which 
is  a  renewal  of  a  previous  fight  or  quarrel 
after  the  lapse  of  a  sufficient  cooling  time, 
the  killing  is  deliberate  and  the  offense  mur- 
der. Gates  V.  State,  50  Ala.  166;  People 
V.  Sanchez,  24  Cal.  17;  People  v.  Bush, 
65  Cal.  129,  3  Pac.  590,  5  Am.  Crim.  Rep. 
469;  Com.  v.  Haro,  2  Clark  (Pa.)  467; 
Rex  V.  Oneby,  2  Strange,  766. 

And  where  there  is  a  design  to  kill, 
formed  deliberately,  although  immediately 
before  infliction  of  the  mortal  wound,  or 
if  it  be  formed  without  such  provocation 
as  the  law  regards  sufficient  provocation 
for  heat  of  blood,  so  called,  the  offense  is 
murder.  State  v.  McDonnell,  32  Vt.  491; 
King  V.  Com.  2  Va.  Cas.  78,  holding  that 
where  the  provocation  is  slight  and  a  dead- 
ly weapon  is  used,  the  law  implies  malice. 

And  where  parties  having  had  ample  time 
for  premeditation  and  deliberation  enter 
with  express  malice  into  mutual  combat 
with  dangerous  weapons,  and  one  is  killed, 
the  other  has  been  held  guilty  of  murder. 
Strong  V.  State,  85  Ark.  636,  109  S.  W. 
536,  14  Ann.  Cas.  229. 

And  where  persons  arm  themselves  with 
deadly  weapons  for  the  purpose  of  meeting 
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other  armed  parties  in  deadly  conflict,  all 
.  parties  knowingly  and  intentionally  engag- 
ing in  an  ensuing  conflict  are  guilty  of 
murder.  Driggers  v.  United  States,  7  Ind. 
Terr.  752,  104  S.  W.  1166,  afiirmed  on  this 
point  in  21  Okla.  60,  1  Okla.  Crim.  Rep. 
167,  129  Am.  St.  Rep.  823,  95  Pac.  612,  17 
Ann.  Cas.  66;  Davis  v.  Modem  Woodmen 
of  America,  98  Mo.  App.  713,  73  S.  W. 
923;  People  v.  Garretson,  2  Wheeler,  C.  C. 
347  {dictum) ;  State  v.  Yates,  155  N.  C. 
450,  71  S.  E.  317;    Weatherholt  v.  State, 

—  Okla.  Crim.  Rep.  — ,  131  Pac.  185; 
Bonnard  v.  State,  25  Tex.  App.  173,  8  Am. 
St.  Rep.  431,  7  6.  W.  862,  7  Am.  Crim. 
Rep.  462. 

And  where  a  person  voluntarily  and  will- 
ingly enters  into  a  mutual  combat  knowing 
or  having  reasonable  cause  to  believe  that 
it  will  or  probably  may  result  in  death  or 
serious  bodily  injury  to  himself  or  his 
antagonist,  a  consequent  killing  has  been 
held  to  be  murder,  the  defendant  not  having 
withdrawn  so  as  to  permit  him  to  set  up 
self-defense.  Boutcher  v.  State,  4  Okla. 
Crim.  Rep.  576,  111  Pac.  1006,  rehearing 
denied  in  4  Okla.  Crim.  Rep.  585,  112  Pac. 
762;  Koozer  v.  State,  7  Okla.  Crim.  Rep. 
336,  123  Pac.  554;  Ex  Paste  Colby;  Evans 
V.  State,  8  Okla.  Crim.  Rep.  78,  126  Pac. 
586;  Johns  v.  State,  8  Okla.  Crim.  Rep. 
585,    129    Pac.   451;    Wadsworth   v.    State, 

—  Okla.  Crim.  Rep.  — ,  130  Pac.  808; 
Weatherholt  v.  State,  —  Okla.  Crim.  Rep. 
— ,  131  Pac.  185;  Gilleland  v.  State,  44 
Tex.  356;  Spearman  v.  State,  23  Tex.  App. 
224,  4  S.  W.  586;  Gonzales  v.  State,  28 
Tex.  App.  130,  12  8.  W.  733;  Walters  v. 
Stote,  37  Tex.  Crim.  Rep.  388,  35  S.  W. 
652;  Mitchell  v.  State,  38  Tex.  Crim.  Rep. 
170,  41  S.  W.  816. 

And  where  parties  fought  willingly  with 
deadly  weapons  in  a  public  place,  and  an 
innocent  third  person  was  killed,  both  par- 
ties were  held  guilty  of  murder.  State  v. 
Lilliston,  141  N.  C.  857,  115  Am.  St.  Rep. 
705,  54  S.  E.  427;  Com.  v.  Hare,  2  Clark 
(Pa.)   467. 

And  it  has  been  said  that  where  parties 
by  mutual  understanding  engage  in  a  con- 
flict with  deadly  weapons,  and  death  ensues 
to  either,  the  slayer  is  guilty  of  murder 
(People  v.  Bush,  65  Cal.  129,  3  Pac.  590, 
5  Am.  Crim.  Rep.  459;  State  v.  Underwood, 
57  Mo.  40,  1  Am.  Crim.  Rep.  261;  Wiley 
v.  State,  —  Tex.  Crim.  Rep.  — ,  65  S.  W. 
190),  or  at  least  of  manslaughter  (Barton 
V.  State,  96  Ga.  435,  23  S.  E.  827). 

So,    if    two    men    deliberately    agree    to 
flght  a  duel  with  deadly  weapons,  and  the 
duel  is  fought  pursuant  to  the  agreement, 
and   one  of  them   is   killed,   his  slayer   is 
guilty  of  murder.    State  v.  Talley,  9  Houst. 
(Del.)  417,  33  Atl.  181;  Bundrick  v.  State, 
126  Ga.  753,  54  S.  E.  683;  Smith  v.  State, 
1  Yerg.  228    (holding  that  such  was  the 
rule  in  Tennessee  by  statute  [act  of  1801, 
chap.  32,  §  3],  and  that  the  same  would 
have  been  true  in  the  absence  of  such  a 
statute) ;  Reg.  v.  Cuddy,  1  Car.  &  K.  210; 
Reg.  V,  Young,   8  Car.  &  P.   644 ;    Rex  v.  I 
Rice,  3   East,  581 ;    Reg.  v.  Mawgridge,  J.  * 
46  L.R.A.(N.S.) 


Kelyng,  119  {dictum) ;  Rex  v.  Taverner, 
3  Bulstr.  171. 

And  that  a  duel  was  fought  prematurely 
upon  a  casual  meeting,  nothing  having 
intervened  to  arouse  the  sudden  passion  of 
the  slayer,  will  not  reduce  the  homicide 
from  murder  to  manslaughter.  Bundrick 
v.  State,  125  Ga.  763,  54  S.  E.  683.  And  in 
Thomas  v.  State,  61  Miss.  60,  it  was  held 
that  one  who  kills  another  in  a  duel  com- 
mits murder,  whether  formally  or  suddenly 
improvised. 

In  a  number  of  jurisdictions  the  fighting 
of  duels  by  agreement  has  been  made  a 
special  offense  by  specific  statutory  pro- 
vision; and  where  such  statutes  are  in 
force,  it  has  been  held  tliat  fighting  a  duel 
with  fatal  results  does  not  bring  the  par- 
ticipants within  the  meaning  of  ^e  general 
Iiomicide  statute.  See  to  this  effect.  People 
ex  rel.  Terry  v,  Bartlett,  14  Cal.  651. 

Combat    without    premeditated    malice    or 
dangerous  weapons. 

Where  a  person  enters  into  a  mutual  com- 
bat without  felonious  intent,  as  where  he 
intends  only  an  ordinary  battery,  a  killing 
in  self-defense  has  been  held  to  be  man- 
slaughter only.  State  v.  Davidson,  95  Mo. 
155,  8  S.  W.  413;  State  v.  Lewis,  118  Mo. 
79,  23  S.  W.  1082;  State  v.  Pennington, 
146  Mo.  27,  47  S.  W.  799 ;  State  v.  Goddard, 
146  Mo.  177,  48  S.  W.  82;  Wood  v.  State, 
3  Okla.  Crim.  Rep.  553,  107  Pac.  937  (hold- 
ing that  such  is  the  rule  Unless  the  defend- 
ant first  notified  deceased  by  word  or  act 
that  he  intended  to  abandon  the  combat)  ; 
Boutcher  v.  State,  4  Okla.  Crim.  Rep.  576, 
111  Pac.  1006,  rehearing  denied  in  4  Okla. 
Crim.  Rep.  585,  112  Pac.  762;  Koozer  v. 
State,  7  Okla.  Crim.  Rep.  336,  123  Pac. 
55<j  Wadsworth  v.  State,  —  Okla.  Crim. 
Rep.  — ,  130  Pac.  808. 

And  it  has  been  held  that  where  two  per- 
sons agree  to  fight  without  deadlv  weapons, 
and  during  the  affray  one  is  killed,  the 
survivor  is  guilty  of  manslaughter  provided 
the  combat  was  unlawfuL  Goodwin's  Case, 
6  N.  Y.  Citv  Hall  Rec.  9;  Reg.  v.  Knock, 
14  Cox,  C.  C.  1. 

So,  where  a  mutual  combat  is  entered 
into  as  the  result  of  a  quarrel  or  difficulty, 
but  without  felonious  intent,  or  harboring 
of  malice,  or  premeditated  purpose  of  doing 
great  bodily  harm,  it  has  been  held  that 
a  participant  so  entering  is  not  guilty  of 
murder,  no  matter  what  the  result  of  the 
altercation.  State  v.  Partlow,  90  Mo.  608, 
59  Am.  Rep.  31,  4  S.  W.  14.  And  in  such 
case  if  death  results  without  excessive  force 
having  been  used  intentionally,  the  offense 
is  merely  involuntary  manslaughter,  pro- 
vided the  combat  was  unlawful.  Bull  v. 
Com.  14  Gratt.  613.  But  if  the  blows  were 
inflicted  in  a  cruel  and  unusual  manner, 
or  in  number  and  violence  in  excess  of  what 
was  necessary  to  repel  the  deceased,  and 
death  results,  the  offense  is  voluntary  man- 
slaughter if  the  combat  was  unlawful. 
State  V.  Davis,  Houst.  Crira,  Rep.  (Del.) 
13;    Beal's  Case,  6  N.  Y.  City  Hall  Rec. 
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59:  Bull  V  Com.  supra;  Reg.  v.  Turner,  4 
Fost.  &  F.  339;  Rex  v.  Ayes,  Ruas.  &  R.  C. 
C.  166. 

And  one  is  not  criminally  liable  for  the 
killing  of  another  with  whom  he  engaged  in 
mutual  combat  without  weapons,  by  a 
third  person,  acting  independently,  with- 
out any  conspiracy  or  common  design,  even 
though  the  altercation  brought  on  the  fatal 
encounter,  and  the  third  person  interfered 
to  protect  the  defendant.  State  v.  Greer, 
—  N.  C.  — ,  78  S.  E.  310;  Rex  v.  Murphy, 
6  Car.  &  P.  103. 

In  People  v.  Tannan,  4  Park.  Crim.  Rep. 
514,  it  was  held  that  a  prearranged  fist 
fight  in  which  no  undue  advantage  was 
taken,  and  in  which  no  dangerous  weapon 
.was  used,  was  not  a  **8udden  combat"  with- 
in the  meaning  of  a  statute  declaring  homi- 
cide excusable  "when  committed  upon  a 
sudden  combat,  without  any  undue  advan- 
tage being  taken,  and  without  any  danger- 
ous weapon  being  used,  and  not  done  in  a 
cruel  or  unusual  manner." 


Killing  in  hot  blood. 

If  persons  willingly,  upon  a  sudden  quar- 
rel or  provocation,  engage  in  mutual  combat 
with  deadly  weapons  as  the  result  of  hot 
blood,  and  homicide  ensues,  it  is  man- 
slaughter unless  the  one  inflicting  the  fatal 
blow  withdrew  in  good  faith,  and  did  all 
in  his  power  to  a,vert  the  necessity  of  kill- 
ing, and  this  is  true  even  though  the  homi- 
cide would  have  been  murder  had  the  com- 
bat been  deliberately  or  maliciously  entered 
into.  United  States  v.  Mingo,  2  Curt.  C.  C. 
1,  Fed.  Cas.  No.  15.781;  Atkins  v.  State, 
16  Ark.  568;  State  v.  Talley,  9  Houst. 
(Del.)  417,  33  Atl.  181;  State  v.  Under- 
bill, 6  Penn.  (Del.)  491.  69  Atl.  880;  Rus- 
sell V.  State,  88  Oa.  297,  14  S.  E.  583; 
Caruthes  v.  State,  95  Ga,  343,  22  S.  E. 
837 ;  Waller  v.  State,  100  Ga.  320,  28  S.  E. 
77;  Dorsey  v.  State,  110  Ga.  331,  35  S.  E. 
651;  Goodman  v.  State,  122  Ga.  Ill,  49 
S.  E.  922;  Giles  v.  State,  126  Ga.  549,  55 
S.  E.  405;  Matthews  v.  State,  136  Ga.  125, 
70  S.  E.  1110:  Lee  v.  Statt%  2  Ga.  App. 
481,  58  S.  E.  676:  Johnson  v.  State,  4  Ga. 
App.  69,  60  S.  E.  813;  Ilittner  v.  State, 
19  Ind.  48;  Com.  v.  Webster,  5  Cush.  295. 
52  Am.  Dec.  711;  Cotton  v.  State,  31  Miss. 
504;  State  v.  Christian,  66  Mo.  138;  State 
V.  Davidson,  9o  Ma.  155,  8  S.  W.  413; 
People  v.  Garretson,  2  Whoelor,  C.  C.  347; 
State  V.  Currv,  46  N.  C.  (1  Jones,  L.)  280; 
State  v.  Floyd,  51  N.  C.  (6  Jones,  L.)  392; 
State  v.  Ellick,  60  N.  C.  (2  Wiiist.  L.) 
56,  86  Am.  Dec.  442;  State  v.  Massage,  65 
X.  C.  480:  State  v.  Barnwell,  80  N.  C. 
466;  State  v.  Quick,  150  \.  C.  820,  64  S. 
E.  168;  State  v.  Yates.  155  X.  C.  450,  71 
S.  E.  317;  Manior  v.  State,  6  Raxt.  595; 
Copeland  v.  State,  7  Ihinipli.  479;  Spear- 
man V.  State,  23  Tov.  App.  224.  4  S.  W. 
586;  Bonnard  v.  State,  25  Tex.  App.  173, 
S  Am.  St.  Rep.  431,  7  S.  W.  862,  7  Am. 
45  L.R.A.(N.S.) 


Crim.  Rep.  462;  Gonzales  v.  State,  28  Tex. 
App.  130,  12  S.  W.  733;  Moffatt  v.  State, 
35  Tex.  Crim.  Rep.  267,  33  S.  W.  344; 
Guerrero  v.  State,  39  Tex.  Crim.  Rep.  662, 

47  S.  W.  656;  Wiley  v.  State,  —  Tex. 
Crim.  Rep.  — ,  65  S.  W.  190;  King  v.  Com. 
2  Va.  Cas.  78;  Jackson  v.  Com.  98  Va. 
846,  36  S.  E.  487;  Forster's  Case,  1  Lewin, 
C.  C.  187 ;  Rex  v.  Rankin,  Ruas.  &  R.  C.  C. 
43.  See  also  Goodin  v.  State,  126  Ga.  560, 
55  S.  E.  603;  Taylor  v.  State,  131  Ga.  765, 
63  S.  E.  296;  Hall  v.  State,  133  Ga.  177; 
65  S.  E.  400;  Ricketson  v.  State,  134  Ga. 
306,  67  S.  E.  881. 

And  where  parties  enter  into  mutual 
combat  with  deadly  weapons,  and  one  slays 
the  other  in  the  heat  of  blood,  after  the 
latter  has  ceased  his  attack,  rendering  the 
defendant  free  from  present  danger,  the 
homicide  has  been  held  to  be  manslaughter 
at  least.    State  v.  Crane,  96  N.  C.  619. 

And  it  has  been  held  that  where  parties 
upon  a  sudden  quarrel  presently  agree  and 
fetch  their  weapons  and  fight,  and  one  of 
them  is  killed,  the  killing  is  but  voluntary 
manslaughter.  Gann  v.  State,  30  Ga.  67 
(the  court  in  this  case  seems  to.  have  re- 
garded the  affray  as  one  entered  into  in  the 
heat  of  passion,  and  without  deliberation) ; 
Gann  v.  State,  supra,  was  followed  in  Sapp 
V.  State,  2  Ga.  App.  449,  58  S.  E.  667. 

And  where,  in  the  heat  of  blood,  parties 
mutually  engage  in  a  fight,  but  without 
deadly  weapons,  and  one  is  killed,  it  has 
been  held  that  the  other  is  guilty  of  man- 
slaughter. Ray  V.  State,  15  Ga.  223;  Stokes 
V.  State,  18  Ga.  17 ;  Reg.  v.  Canniflf,  9  Car. 
&  P.  359;  Rex  v.  Whiteley,  1  Lewin,  C.  C. 
173. 

So  it  has  been  held  that  where  a  person 
enters  into  a  mutual  combat  without  felo- 
nious intent  or  deadly  weapon,  as  where  he 
intends  only  an  ordinary  battery,  and  his 
adversary  attacks  with  such  means  or  force 
as  to  cause  him  to  resort  to  a  deadlv 
weapon,  and  he  does  so  in  hot  blood,  the 
offense  is  manslaughter.  State  v.  Anderson, 
Houst.  Crim,  Rep.  (Del.)  38;  Com.  v. 
Robertson,  Addison  (Pa.)  246;  Anthony  v. 
State,  62  Tex.  Crim.  Rep.  138,  13o  S.' W. 
1097;  State  v.  McDonnell,  32  Vt.  491. 

So,  where  two  persons  begin  a  mutual 
combat  upon  fair  terms,  and  during  same 
one  draws  a  deadly  weapon,  and  in  the  heat 
of  blood  kills  his  antagonist,  it  has  been 
held  to  be  manslaughter  only.  State  v. 
Rhodes,  Houst.  Crim.  Rep.  (Del.)  476; 
Goodwin's  Case,  6  X.  Y.  Citv  Hall  Rec. 
9;  State  v.  Hildroth,  31  N.  C. '(9  Ired.  L.) 
429,  51  Am.  Dec.  364;  State  v.  Currv,  46 
X.  C.  (1  Jones,  L.)  280  {dictum):  State 
v.  Ellick,  60  X.  C.  (2  Winst.  L.)  56,  86  Am. 
Dec.  442;  State  v.  Miller,  112  X.  C.  878, 
17  S.  E.  167;  Walters  v.  State.  37  Tex. 
Crim.  Rep.  388,  35  S.  W.  662:  State  v. 
Dohertv,  72  Vt.  381,  82  Am.  St.  Ren.  961, 

48  Atl.  658:  State  v.  Vance,  29  Wash,  435, 
70   Pac.   34;    Reg.   v.   Smith,   8   Car.    &   P 
160;    Rex   v.   Anderson,   3   Russell,   Crimes 
&  Misdemeaners,  63  as  set  out  in  4  Mews 
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Eng.  Case  Law  Dig.  col.  1496;  Reg.  v. 
Selten,  11  Cox,  C.  C.  674;  Rex  v.  Snow, 
1  Leach,  C.  C.  151,  1  East,  244. 

And  in  Com.  v.  Hare,  2  Clark  (Pa.) 
467,  where  the  parties  fought,  and  one  left 
and  procured  arms,  and  in  the  heat  of 
blood  returned  and  renewed  the  combat, 
slaying  his  adversary,  both  being  armed, 
it  was  held  that  the  homicide  was  man- 
slaughter. 

In  Alabama,  homicide  in  a  combat  en- 
tered into  willingly,  as  the  result  of  a 
sudden  quarrel  or  provocation,  is  man- 
slaughter by  .express  statutory  provision. 
See  Cates  v.  State,  50  Ala.  166,  which  con- 
strues Ala.  Rev.  Code,  §  3659. 


Effect  of  taking  undue  advantage. 

Where  parties  engage  in  a  mutual  strug- 
gle, homicide  resulting  therefrom  is  not 
excusable  where  the  party  doing  the  kill- 
ing has  taken  an  undue  advantage.  People 
V.  Sanchez,  24  Cal.  17  (holding  that  where 
undue  advantage  is  taken,  malice  may  be 
inferred  so  as  to  render  the  killing  mur- 
der) ;  People  v.  Purdue,  49  Cal.  425  (where- 
in defendant,  while  engaged  in  a  mutual 
combat,  suddenly  entered  into,  kicked  de- 
ceased, who  was  down,  and  had  said  that 
he  had  had  enough,  and  had  ceased  to  strug- 
gle, and  it  was  held  that  a  verdict  of  man- 
slaughter was  rather  favorable  to  the  de- 
fendant) ;  State  v.  Whitnah,  129  Iowa,  211, 
105  N.  W.  432  (wherein,  in  carrying  out 
an  agreement  for  a  fist  fight,  defendant 
stabbed  his  opponent, — defendant  convicted 
of  manslaughter) ;  Chambers  v.  Com.  6  Ky. 
L.  Rep.  448  (wherein  it  was  held  that  one 
who  enters  into  a  mutual  combat  with  a 
deadly  weapon  giving  him  an  undue  ad- 
vantage is  guilty  of  murder)  ;  State  v. 
Christian,  66  Mo.  138  (holding  that  if, 
under  color  of  fighting  on  equal  terms,  one 
uses  from  the  beginning  a  deadly  weapon 
without  the  knowledge  of  the  other,  and 
kills,  or  when  at  the  beginning  he  prepq.ros 
a  deadly  weapon  so  as  to  have  the  power 
of  using  it  in  some  part  of  the  combat, 
and  does  use  it,  and  kills,  thereby  taking 
an  undue  advantage,  he  is  guilty  of  mur- 
der); State  V.  Anderson,  126  Mo.  542,  29 
S.  VV.  576  (wherein,  under  color  of  fighting 
upon  equal  terms,  defendant  prepared  and 
used  a  deadly  weapon  upon  his  unarmed 
adversary, — held  murder) ;  State  v.  Mau- 
pin,  196  Mo.  164,  93  S.  W.  379  (holding 
same  as  State  v.  Christian,  supra)  ;  State 
v.  Hildreth,  31  N.  C.  (9  Ired.  L.)  429,  51 
Am.  Dec.  364  (wherein  defendant  stabbed 
deceased, — ^held  murder)  ;  State  v.  Ellick, 
60  N.  C.  (2  Winst.  L.)  56,  86  Am.  Dec. 
442  (wherein  the  language  of  the  court 
implied  that  if  an  undue  advantage  was 
taken,  the  crime  would  be  murder)  ;  State 
V.  Gooch,  94  N.  C.  987  (wherein  defendant 
stabbed  deceased, — held  murder)  ;  State  v. 
Doherty,  72  Vt.  381,  82  Am.  St.  Rep.  951, 
48  Atl.  658  (holding  that  one  who  enters 
^5  L.R.A.(N.S.) 


a  mutual  fight  with  a  firearm,  knowing 
that  his  opponent  has  none,  and  kills  such 
other,  is  guilty  of  murder)  ;  State  v.  Vance, 
29  Wash.  435,  70  Pac.  34  (wherein  defend- 
ant, after  laying  down  weapon  for  a  fist 
fight,  grabbed  one  up  and  shot  deceased 
under  circumstances  showing  felonious  in- 
tent and  deliberation, — held  murder  in  the 
first  degree). 

And  where  one  enters  into  a  combat 
secretly  intending  to  use  a  deadly  weapon, 
or  for  the  purpose  of  getting  a  pretext  to 
slay,  and  the  other  fights  using  only  his 
fist  or  hand,  use  of  the  weapon  resulting 
in  death  renders  the  user  guilty  of  murder. 
Atkins  V.  State,  16  Ark.  568;  State  v. 
Green,  Houst.  Crim.  Rep.  (Del.)  217 s  State 
V.  Rhodes,  Houst.  Crim.  Rep.  (Del.)  476; 
State  V.  Christian,  66  Mo.  138;  Koozer  v. 
State,  7  Okla.  Crim.  Rep.  336,  123  Pac. 
55.4;  Johns  v.  State,  8  Okla.  Crim.  Rep. 
585,  129  Pac.  451;  Reg.  v.  Smith,  8  Car. 
&  P.  160;  Reg.  v.  Selten,  11  Cox,  C.  C. 
674 ;  and  see  State  v.  Anderson  and  State  v. 
Vance,  supra.  And  where  a  fight  starts 
without  weapons,  on  equal  terms,  and  one 
retreats  with  the  malicious  intention  of 
getting  out  his  weapon  and  so  gaining  an 
advantage,  ensuing  death  because  thereof 
is  murder.  Rex  v.  Kessal,  1  Car.  &  P. 
437. 

But  if  defendant  voluntarily  and  willing- 
ly enters  into  a  fight,  but  without  intent  to 
kill,  and  the  deceased  resorts  to  deadly 
weapons  before  the  defendant  inflicts  the 
fatal  wound,  the  crime  is  manslaughter 
only.  State  v.  Costen,  Houst.  Crim.  Rep. 
(Del.)  340;  Stacey  v.  State,  —  Tex.  Crim. 
Rep.  — ,  33  S.  W.  348;  Carter  v.  State,  37 
Tex.  Crim.  Rep.  403,  35  S.  W.  378,  on  subse- 
quent appeal,  40  S.  W.  498. 

So,  wnere  a  combat  begins  without 
weapons  and  on  equal  terms,  and  one  party 
retreats  in  good  faith,  to  avoid  an  adver- 
sary of  superior  strength,  he  may,  upon 
finding  himself  pursued,  draw  and  use  a 
deadly  weapon,  and  be  guilty  of  man- 
slaughter only.    Rex  v.  Kessal,  supra. 

And  where  parties  mutually  agree  to 
fight  without  weapons,  but,  upon  reaching 
the  place  of  combat,  one  party  manifests 
a  purpose  to  fight  with  a  deadly  weapon, 
and  in  pursuance  thereof  makes  an  attack, 
and  the  other  declines  voluntarily  to  enter 
into  such  a  combat,  the  latter  may  kill  in 
self-defense,  and  such  a  killing  is  justifiable 
in  law.  Barton  v.  State,  96  Ga.  435,  23 
S.  E.  827.  But  see  State  v.  Whitnah,  129 
Iowa,  211,  105  N.  W.  432,  wherein  a  con- 
trary conclusion  was  reached,  but  in  which 
it  does  not  appear  that  the  defendant  re- 
fused voluntarily  to  enter  into  the  combat 
with  deadly  weapons.  But  this  right  of  the 
one  unfairly  attacked  to  defend  himself 
does  not  extend  bevond  the  time  when  he 
has  secured  himself  from  danger,  so  as  to 
justify  a  killing  then  done  in  revenge. 
State  V.  Rhodes,  Houst.  Crim.  Rep.  (Del.) 
476;  Davis  v.  State,  31  Neb.  240,  47  N. 
W.  861.  G.  J.  C. 
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MAURICE  A.  CHARVOZ,  Respt., 

V. 

SALT  LAKE  CITY,  Appt. 

(—  Utah,   — ,   131   Pac.   901.) 

Nefirligrenoe    —    attractive    nuisance    — 
open  stream  —  warm  water.  • 

A  city  is  not,  on  the  theory  of  attractive 
nuisance,  liable  for  the  death  of  a  small 
child  which  is  drowned  in  a  shallow  stream 
of  warm  mineral  water  which  the  city  per- 
mits to  flow  in  an  open  ditch  along  the 
roadside,  where  children  were  shown  to  be 
afraid  of,  and  did  not  play  in,  the  stream. 

(April  28,  1913.) 

APPEAL  by  defendant  from  a  judgmept 
of  the  District  Court  for  Salt  Lake 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  his  infant  child  through  the  alleged  neg- 
ligence of  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  J.  Dininny  and  Aaron 
Myers,  for  appellant: 

The  uncovered  drainage  gutter  is  a  com- 
mon' and  appi^oved  method  of  construction 
in  cities,  and  the  construction  and  main- 
tenance of  it  are  necessary  to  the  improve- 
ment of  the  city  streets,  and  a  part  of  the 
public  governmental  duties  of  the  city. 

(JaKaghcr  v.  Tipton,  133  Mo.  App.  667, 
113  S.  W.  674;  Braatz  v.  Fargo,  19  N.  D. 
638,  27  L.R.A.(N.S.)  1169,  125  N.  W.  1042; 
Spencer  v.  Mayfield,  43  Ind.  App.  134,  85 
N.  E.  23;  Rome  v.  Cheney,  114  Ga.  194,  55 
L.RA.  221,  39  S.  E.  933,  11  Am.  Neg.  Rep. 
27. 

The  city  is  not  an  insurer  of  the  safety 
of  its  streets. 

Dill.  Mun.  Corp.  5th  ed.  §  1696. 

The  gutter  and  the  water  in  it,  as  main- 
tained by  the  city,  have  none  of  the  ele- 
ments of  an  attractive  nuisance  as  the  same 
are  set  forth  in  the  Turntable  Cases. 

McDermott,  v.  Burke,  256  111.  407,  100 
N.  E.  168;  Rome  v.  Cheney,  114  Ga.  194,  65 
L.R.A.  221,  39  S.  E.  933,  11  Am.  Neg.  Rep. 
27;  Shippy  v.  Au  Sable,  65  Mich.  494,  32 
N.  W.  741;  Ritz  v.  Wheeling,  45  W.  Va. 
262,  43  L.RJV.  148,  31  S.  E.  993;  Qark  v. 
Richmond,  83  Va.  355,  5  Am.  St.  Rep.  281, 
5  S.  E,  369;  Loberg  v.  Amherst,  87  Wis. 
634,  41  Am.  St.  Rep.  69,  68  N.  W.  1048; 
Heiss  V.  Lancaster,  203  Pa.  260,  52  Atl.  201, 

Note.  ^  As  to  doctrine  of  attractive  nui- 
sance, see  note  to  Cahill  v.  Stone,  19 
L.R.A.(N.S.)  1094.  Later  cases  present- 
ing various  aspects  of  that  general  subject 
may  be  found  by  consulting  the  digests 
to  this  series,  under  the  title  "Negligence  — 
Injuries  to  children ;  dangerous  attractions." 
45  L.R»A.(N.S.) 


12  Am.  Neg.  Rep.  176;  Canavan  v.  Oil  atv, 
183  Pa.  611,  38  Atl.  1096;  Easton  v.  Neff, 
102  Pa.  474,  48  Am.  Rep.  213;  King  v.  Ft. 
Ann,  180  N.  Y.  496,  73  N.  E.  481. 

The  parents  of  the  child  were  grossly 
negligent  in  their  oversight  of  her  prior  to 
the  accident. 

Grant  v.  Fitchburg,  160  Mass.  16,  39  Am. 
St.  Rep.  449,  35  N.  E.  84;  Callahan  v.  Bej^n, 
9  Allen,  401 ;  Wiese  v.  Remme,  140  Mo.  289, 
41  S.  W.  797,  3  Am.  Neg.  Rep.  222;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Freeman,  36  Ark.  41; 
Paige  V.  New  York  C.  &  H.  R.  R.  Co.  Ill 
App.  Div.  828,  98  N.  Y.  Supp.  183;  North 
Pennsylvania  R.  Co.  v.  Mahoney,  57  Pa. 
187,  12  Am.  Neg.  Cas.  617;  Gibbons  v.  Wil- 
liams, 135  Mass.  333;  Wright  v.  Maiden  & 
M.  R.  Co.  4  Allen,  283;  Heiss  v.  Lancaster, 
203  Pa.  260,  52  Atl.  201,  12  Am.  Neg.  Rep. 
176. 

Mr.  M.  B.  Wilson  for  respondeat. 

Frickf  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  respondent, 
as  parent,  to  recover  damages  for  the  death 
of  an  infant  child,  whose  death,  it  is  alleged, 
was  caused  through  the  negligence  of  the 
appellant,  a  municipal  corporation.  After 
stating  the  necessary  matters  of  inducement, 
the  acts  of  negligence  relied  on  are  alleged 
in  the  complaint  as  follows :  "That  the  said 
city  further  owned,  controlled,  and  main- 
tained at  the  intersection  of  Eighth  North 
and  Third  West  streets  a  certain  culvert 
conveying  a  stream  of  hot  sulphur  water, 
which  stream  was  likewise  owned,  con- 
trolled, and  negligently  maintained  by  the 
above-named  city  along  the  north  side  of 
Eighth  North  between  Second  West  and  the 
west  side  of  Third  West  street;  that  the 
said  stream  of  water  was  from  10  inches  to 
a  foot  in  depth,  and  was  negligently  left  by 
said  city  open  and  uncovered,  and  that  the 
same  was  attractive  to  children,  and  should 
have  been  covered;  and  that  the  said  cul- 
vert through  which  the  stream  of  water  was 
conducted  by  the  said  city  was  negligently 
left  without  any  guards  or  other  protection 
or  means  to  prevent  a  person  of  the  de- 
ceased's description  from  passing  into  said 
culvert." 

It  is  then  further  alleged  that  on  the 
26th  day  of  October,  1910,  the  Infant  child 
of  respondent,  of  the  age  of  gpwards  of 
seventeen  months,  fell  into  the  "stream"  of 
water  aforesaid,  and  was  drowned,  and  that, 
by  reason  of  her  death,  respondent  was  dam- 
aged, etc. 

The  appellant  filed  an  answer  to  the  com- 
plaint, in  which  it  denied  substantially  all 
the  material  allegations,  and  as  an  affirma- 
tive defense  pleaded  contributory  negligence 
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on  the  part  of  both  the  respondent  and  the 
mother  of  the  child,  who  was  its  custodian. 

A  trial  upon  these  issues  to  a  jury  re- 
sulted in  a  verdict  in  favor  of  respondent 
for  the  sum  of  $1,000.  The  court  entered 
judgment  upon  the  verdict,  and  appellant 
presents  the  record  to  this  court  on  appeal, 
and  asks  us  to  reverse  the  judgment. 

The  evidence  upon  which  the  verdict  of 
the  jury  and  judgment  are  based  is,  in  sub- 
stance, as  follows: 

The  respondent  with  his  family,  consist- 
ing of  a  wife  and  five  children  ranging  in 
age  from  nine  years,  the  oldest,  down'  to 
seventeen  months  an^d  a  few  days,  the 
youngest,  the  latter  being  the  child  in  ques- 
tion, for  several  years  lived  on  West  Eighth 
North  street,  near  Third  West  street,  in 
Salt  Lake  City.  His  house  was  on  the  north 
side  of  the  street,  facing  south.  In  front 
of  the  house,  in  the  street,  from  6  to  8  feet 
from  the  sidewalk,  at  the  point  where  the 
gutters  are  customarily  and  usually  placed 
in  the  streets  of  Salt  Lake  City,  there  was 
a  ditch  about  1  foot  deep  and  about  18 
inches  wide,  in  which  there  was  constantly 
flowing  a  stream  of  warm  water  which  came 
from  what  is  known  as  the  warm  springs, 
which  are  situated  on  the  east  side  of  North 
Second  West  street,  and,  as  near  as  we  can 
get  at  the  exact  distance  from  the  record, 
respondent's  house  is  between  600  and  800 
feet  in  a  northwesterly  direction  from  said 
springs;  and  the  place  where  the  child  was 
found  dead,  as  hereinafter  stated,  is  about 
100  or  125  feet  farther  therefrom.  The 
water  of  the  springs  comes  out  of  the  earih 
at  a  temperature  of  about  112  degrees 
Fahr.,  and  where  it  leaves  the  bath  house 
on  its  way  into  the  ditch  in  question,  run- 
ning in  front  of  respondent's  house,  the 
water  has  a  temperature  of  from  103  to 
105  degrees  Fahr.  Excepting  where  the 
water  flows  across  Second  West  street,  it 
flows  in  an  open  ditch  after  it  leaves  the 
warm  springs,  and  is  necessarily  somewhat 
cooler  when  it  passes  respondent's  house. 
The  water  is  what  is  known  as  white  sul- 
phur water,  and  it  is  used  for  bathing  pur- 
poses, and  leased  by  the  city  to  others. 
Some  people  drink  the  water,  and  a  very 
large  number  bathe  in  it,  and  many  of  the 
bathers  remain  in  the  water,  respondent 
said,  who  worked  in  the  bathing  establish- 
ment, from  "three  to  four  hours  at  a  time." 
The  amount  of  water  flowing  from  the  warm 
spring  into  the  ditch  is  about  1.7  or  1.8 
second  feet,  making  a  stream  of  water  from 
6  to  8  inches  deep  and  about  18  inches  wide. 
The  banks  of  the  ditch  and  the  depth  thereof 
are  somewhat  irregular,  so  that  the  water 
at  places  is  deeper  than  at  others.  When 
the  weather  is  cool  or  cold,  some  steam  or 
vapor  arises  from  the  water.  The  fall  of 
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the  ditch  varies;  the  greatest  fall  being  in 
front  of  respondent's  dwelling,  where  it  is 
about  3}  per  cent,  and  less  than  that  above 
and  below  that  point. 

On  October  26,  1910,  about  three  minutes 
before  12  o'clock,  noon,  the  wife  of  respond- 
ent and  mother  of  the  deceased  child, 
named  Ruth,  was  at  or  near  the  front  door 
inside  of  her  house,  combing  the  hair  of  one 
of  Ruth's  little  sisters.  At  that  time  Ruth 
was  immediately  in  front  of  the  house  on 
the  sidewalk  leading  from  the  front  door 
to  the  sidewalk  in  the  street  running  east 
and  west  in  front  of  the  lot,  playing  with 
a  little  boy  and  girl,  both  older  than  she. 
A  few  minutes  after  12  o'clock  the  mother 
missed  Ruth,  and  at  once  started  to  look 
for  her.  She  saw  the  little  boy  and  girl 
with  whom  Ruth  had  been  playing  going 
in  an  easterly  direction,  and  the  mother 
started  westerly,  going  to  Third  West  street, 
which  was  about  100  or  125  feet  west  of 
her  house,  and  from  there  she  went  a  little 
ways  north  and  looked  and  called  for  Ruth, 
but  did  not  see  her,  when  she  retraced  her 
steps  southerly,  and  in  approaching  the 
ditch  she  saw  the  child  lying  in  the  water 
at  the  west  end  of  the  culvert  spoken 
of  in  the  complaint,  which  was  placed  across 
the  ditch  or  stream  at  the  point  where  the 
sidewalk  running  north  and  south  on  Third 
West  street  would  run  if  it  were  extended 
in  a  southerly  direction.  When  the  mother 
found  the  child,  it  seemed  lifeless,  and  al- 
though a  doctor  was  sent  for  immediately 
to  St.  Mark's  Hospital,  which  was  about 
a  block  distant  from  where  the  child  was 
found,  all  efforts  to  revive  the  child  failed. 

The  mother  testified  that  the  child  "had 
never  been  near  the  ditch  before;"  that  it 
feared  the  ditch.  Indeed,  the  mother  testi- 
fied that  all  of  her  children  feared  the  ditch, 
and  none  ever  fell  into  it.  Respondent  tes- 
tified that  several  families  lived  along  the 
street  where  the  ditch  in  question  is  located ; 
that  the  children  would  play  in  the  street 
and  on  the  sidewalk,  which  is  about  8  feet 
distant  from  the  ditch,  but  when  he  was 
asked  if  any  of  those  children  ever  played 
"in  close  proximity  to  the  stream,"  h;^  left 
.the  question  unanswered.  There  is  no  evi- 
dence that  any  child  or  children  ever  fell 
into  the  ditch,  or  in  the  water  running 
therein,  or  that  any  of  them  were  actually 
attracted  by  the  water  flowing  in  the  ditch 
at  any  time.  A  lady  who  lived  about  300 
or  400  feet  in  a  northwesterly  direction 
from  respondent's  house,  on  Third  West 
street,  stated  the  time  of  the  day  when 
the  mother  found  the  child  in  the  ditch 
as  aforesaid,  to  have  been  a  little  later  than 
the  mother  stated  it  to  have  been.  This 
lady  also  testified  that  little  Ruth  was 
quick  and  active  on  her  feet;  that  she  at 
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times  would  go  to  the  lady's  house  alone. 
Both  the  respondent  and  his  wife  also  said 
that  the  little  girl  was  very  active  on  her 
feet. 

Upon  substantially  the  foregoing  evidence 
the  respondent  rested,  and  appellant's  coun- 
sel interposed  a  motion  for  a  nonsuit  upon 
various  grounds,  but  principally  that  there 
was  not  evidence  of  negligence.  The  mo- 
tion was  denied.  The  appellant  then  intro- 
duced some  evidence,  but  it  is  not  neces- 
sary to  refer  to  it,  except  to  state  that 
from  it  it  appeared  that  by  actual  measure- 
ment the  amount  of  water  flowing  in  the 
ditch  from  the  warm  springs  was  constant, 
and  would  be  increased  only  now  and  then 
temporarily  by  reason  of  storms;  that  the 
volume  of  water  passing  through  or  under 
the  culvert  where  the  child  was  found  was 
4  inches  deep  and  20  inches  wide;  that  the 
greatest  velocity  of  the  stream  was  about 
5^  feet  per  second,  but  at  the  culvert  it 
was  considerably  less,  because  there  was 
much  less  fall  at  that  point;  that  there 
were  about  500  miles  of  similar  ditches  in 
Salt  Lake  City;  and  that  the  culvert  where 
the  child  was  found  was  precisely  the  same 
in  size  and  structure  as  were  all  such  cul- 
verts on  the  line  of  sidewalks  crossing  the 
gutters  or  ditches.  These  facts  were  all 
practically  conceded  by  respondent's  coun- 
sel. 

After  introducing  the  foregoing  evidence, 
in  connection  with  other  evidence  which  it 
is  immaterial  to  refer  to,  appellant  also 
rested,  and  requested  the  court  to  direct  the 
jury  to  return  a  verdict  in  favor  of  appel- 
lant upon  the  grounds  specifically  set  forth 
in  the  motion,  the  gist  of  which  is  that 
respondent  had  failed  to  make  a  case  for 
the  jury. 

The  district  court,  in  passing  upon  the 
motion  to  direct  a  verdict,  in  part,  said: 
"I  ruled  upon  the  nonsuit  as  I  did  for  the 
reason  that  the  supreme  court,  [this  court] 
has  decided  in  the  Brown  Case,  33  Utah, 
222,  14  L.R.A.(N.S.)  619,  126  Am.  St.  Rep. 
828,  93  Pac.  570,  14  Ann.  Cas.  1004,  that 
certain  things  maintained  by  the  city  were 
attractive  to  children  of  immature  years, 
and  were  dangerous  in  themselves,  there-, 
fore  coming  within  what  is  commonly  called 
the  Turntable  Cases  and  cases  that  have 
followed  those  cases.  Then  they  proceeded 
to  say  that  Turntable  Cases  ought  not  to 
be  confined  to  dangerous  machinery  alone, 
but  to  anything  that  is  attractive.  It 
seems  to  me,  from  reading  the  facts  and 
language  of  the  supreme  court  in  that  case, 
that  a  stronger  case  is  made  out  in  this 
case,  bringing  it  within  the  Turntable 
Cases,  than  in  the  Brown  Case."  The  court 
then  proceeds  to  say  that  warm  water 
flowing  in  a  ditch  is  more  attractive  to 
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children  than  a  dark  tunnel  would  be,  such 
as  was  the  thing  complained  of  in  the 
Brown  Case.  Proceeding  further  the  court 
says:  "The  supreme  court  in  that  case, 
said,  under  the  undisputed  facts  of  that 
case,  if  they  were  the  triers  of  the  fact,  they 
would  have  found  there  was  no  negligence. 
I  hardly  know  just  what  they  meant  by 
that."  The  court,  in  addressing  counsel, 
further  said:  "I  will  say  this,  gentlemen, 
it  is  a  very  close  case,  and  I  would  not  be 
surprised  at  all  if  the  supreme  court  would 
view  this  case  as  not  coming  within  the 
theory  laid  down,  but  it  seems  to  me  it 
does."  The  court  then  said:  "Attractive- 
ness,— I  think  that  is  the  only  question  to 
submit  to  the  jury."  The  court  therefore 
submitted  the  questions  to  the  jury  whether 
the  water  flowing  in  the  ditch  was  attrac- 
tive and  dangerous  to  small  children, 
whether  the  deceased  child  was  attracted 
by  the  water,  and  whether  her  death  was 
caused  as  a  result  of  having  been  lured  or 
attracted  by  the  water  in  said  ditch,  and 
further  directed  the  jury  to  find  what,  if 
any,  damages  the  respondent  sustained,  if 
they  found  for  him. 

The  principal  reason  urged  by  appellant's 
counsel  why  the  judgment  should  be  re- 
versed is  that  the  district  court  erred  in 
refusing  to  direct  the  jury  to  return  a  ver- 
dict in  favor  of  appellant,  for  the  reason 
that  there  is  no  evidence  in  support  of  the 
material  allegations  of  the  complaint.  By 
referring  to  the  reasons  given  by  the  dis- 
trict court  whv  it  refused  to  direct  a  ver- 
diet,  it  becomes  clear  that  the  court's  re- 
fusal was  based  upon  what  it  contended  this 
court,  in  the  opinion  deciding  Brown  v. 
Salt  Lake  City,  supra,  had  said.  We  con- 
fess that  we  are  unable  to  find  anything 
that  is  said  or  intimated  in  the  Brown 
Case  which  justifies  the  conclusion  reached 
by  the  district  court.  Nor  is  there  any- 
thing that  we  omitted  to  say  in  the  Brown 
Case  that  in  any  way  sustains  the  district 
court's  conclusion.  Of  course,  if  we  had 
said  what  the  district  court  says  we  did, 
namely,  that  the  doctrine  of  the  socalled 
Turntable  Cases  applies  to  "anything  that 
is  attractive"  and  is  inherently  dangerous 
to  children  of  immature  judgment,  then 
the  court  might,  perhaps,  have  been  justi- 
fied in  ruling  as  it  did.  We,  however,  not 
only  did  not  say,  either  directly  or  in- 
directly, that  "anything"  that  is  inher- 
ently dangerous  and  attractive  or  alluring 
to  children  of  immature  judgment  comes 
within  the  doctrine  of  the  Turntable  Cases, 
but  we  took  special  pains  to  avoid  a  mis- 
understanding by  saying  precisely  the  con-, 
trary.  In  the  Brown  Case  we  pointed  out 
that  the  decisions  relating  to  the  principle 
'  involved  in  the  Turntable  Cases  were  some- 
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what  at  variance  with  respect  to  what  facts 
bring  a  particular  case  within  the  doc- 
trine. After  giving  the  subject  careful  con- 
sideration, we  there  classified  the  cases 
and  adopted  the  rule  laid  down  by  Mr. 
Chief  Justice  Beatty  in  the  case  of  Peters 
V.  Bowman,  115  Cal.  350,  56  Am.  St.  Rep. 
106,  47  Pac.  113,  698,  1  Am.  Neg.  Rep.  4. 
In  ord^r  to  avoid  any  misapprehension  with 
respect  to  just  how  far  we  adopted  what 
the  California  supreme  court,  in  speaking 
through  Mr.  Chief  Justice  Beatty,  had 
said,  we  copied  the  language  of  the  eminent 
jurist  and  said  that  the  limitations  of  the 
doctrine  pointed  out  by  him  were,  in  our 
judgment,  proper  limitations;  and  hence 
we  adopted  them  as  the  rule  of  this  court. 
As  another  precaution,  we,  in  the  Brown 
Case,  33  Utah,  239,  14  L.R.A.(N.S.)  619, 
126  Am.  St.  Rep.  828,  93  Pac.  570,  14  Ann. 
Cas.  1004,  pointed  out  that  many  things 
may  be  really  attractive  or  alluring  to 
young  children  and  may  be  inherently  dan- 
gerous to  them,  but  notwithstanding  that 
fact  the  doctrine  of  the  Turntable  C'ases 
could  not  be  applied  thereto.  On  pag«i  240 
of  33  Utah,  we  again  affirmatively  adopted 
the  doctrine  as  laid  down  by  Mr.  Chief 
Justice  Beatty,  and  then  proceeded  to 
apply  the  principle  involved  in  that  doc- 
trine to  the  facts  of  the  case  in  hand.  We 
need  not  repeat  the  language  there  used, 
since  it  speaks  just  as  much  for  itself 
there  as  it  would  if  we  repeated  it  here, 
and  we  have  no  desire  at  this  time  to  de- 
part in  the  least  degree  from  the  rule  as 
laid  down  in  the  Brown  Case. 

In  referring  to  that  portion  of  the  opin- 
ion in  the  Brown  Case  where  we  refused 
to  interfere  with  the  finding  of  the  jury 
that  the  tunnel  there  in  question  was  at- 
tractive and  dangerous  to  the  boys,  the  dis- 
trict court  says;  "I  hardly  know  what 
they  meant  by  that."  Whatever  faults 
may  be  attributed  to  the  decision  in  the 
Brown  Case,  it  certainly  is  free  from  the 
fault  of  being  unintelligible,  and  especially 
with  respect  to  the  point  now  under  con- 
sideration. The  district  court  intimates 
that,  inasmuch  as  the  evidence  in  the 
Brown  Case  was  practically  undisputed, 
we  therefore  should  have  determined  the 
liability  of  the  city  as  a  matter  of  law. 
With  respect  to  that  matter  we  gave  spe- 
cific reasons  why  we  refused  to  interfere 
with  the  findings  of  the  jury.  Those  rea- 
sons may  not  be  convincing  to  all,  but  the 
language  in  which  they  are  couched  cer- 
tainly is  not  obscure,  and  for  that  reason, 
if  no  other,  we  shall  not  repeat  it  here. 
It  must  suffice  to  say  that,  inasmuch  as 
the  boys,  for  about  three  years,  had  been 
permitted  to  make  a  playground  and  a  re- 
sort of  the  tunnel,  over  the  protests  of 
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the  residents  in  the  vicinity  in  which  it 
was  located  to  the  city  council,  and  as  the 
tunnel  was  not  necessarily  dangerous  at 
the  entrance,  or  unless  the  bovs  went  down 
to  where  the  stream  of  water  flowed  into 
it,  we  simply  held  that  under  all  the  cir- 
cumstances it  was  a  question  for  the  jury 
to  say  whether  the  city,  through  its  council, 
should  be  cliarged  with  notice  that  the  boys, 
in  following  their  natural  boyish  propen- 
sities, might  expose  themselves  to  the 
dangers  which  were  lurking  in  the  dark 
passageway  at  the  point  where  the  water 
which  caused  the  death  of  young  Brown 
entered  the  tunnel.  We  are  still  of  the 
opinion  that  upon  that  question,  in  view 
of  all  the  facts  and  circumstances,  reason- 
able men  could  have  arrived  at  different 
conclusions;  and  hence  the  question  was 
one  of  fact,  and  not  of  law\  Upon  the 
question  as  to  whether  the  tunnel  was  at- 
tractive to  the  boys,  the  evidence  left  no 
room  for  differing  opinions;  but  upon  the 
question  whether  it  was  also  dangerous, 
and  thus  constituted  an  attractive  nuisance 
within  the  doctrine  of  the  Turntable  Cases, 
reasonable  men  might  well  have  differed, 
and  for  that  reason  we  treated  the  latter 
question  as  one  of  fact.  That  is  all  there 
is  to  that  portion  of  the  Brown  decision 
which  the  district  court  seemingly  could 
not  understand. 

When  the  Supreme  Court  of  the  United 
States  in  Sioux  City  &  P.  R.  Co.  v.  Stout, 
17  Wall,  657,  21  L.  ed.  746,  decided  that 
under  the  facts  of  that  case  the  turntable 
was  attractive  and  dangerous  to  children  of 
immature  judgment,  and  hence  constituted 
an  attractive  nuisance,  that  court  simply 
applied  an  old  and  well-established  prin- 
ciple to  new  conditions.  That  court,  of 
course,  did  not  intend  to,  nor  could  it, 
lay  down  an  inflexible  rule  whereby  it 
could  be  determined  in  advance,  as  a  mat- 
ter of  law,  whether  a  particular  case  comes 
within  the  doctrine. 

As  pointed  out  by  this  court,  both  in  the 
Brown  Case  and  again  in  the  case  of  Smal- 
ley  V.  Rio  Grande  Western  R.  Co.  34  Utah, 
447,  448,  98  Pac.  311,  a  thing  may  be  at- 
tractive or  alluring  to  children  and  be  in- 
herently dangerous,  and  yet  not  fall  within 
the  principle  governing  the  Turntable 
Cases.  Again,  a  thing  may  be  attractive, 
but  whether  it  is  also  dangerous  may  be  a 
question  of  fact;  or  it  may  be  both  at- 
tractive and  dangerous,  and  yet  not  be  the 
proximate  cause  of  the  injury  complained 
of;  or,  although  attractive  and  dangerous, 
it  may  nevertheless  be  common  and  natural 
and  of  a  character  that  makes  it  imprac- 
ticable to  be  guarded  against.  In  all  such 
cases  the  thing,  whatever  it  may  be,  lacks 
the    element    which    controls    the    doctrine 
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of  the  Turntable  Cases,  namely,  that  to 
maintain  it  in  an  unprotected  or  unguarded 
condition  constitutes  it  an  attractive  and 
dangerous  nuisance.  The  well-considered 
cases  in  which  the  doctrine  of  the  Stout 
Case  is  enforced  all  proceed  upon  the  fore- 
going principle.  It  is  obvious,  therefore, 
that  courts  cannot  in  advance  lay  down  an 
inflexible  rule  by  which  all  cases  may  be 
determined.  Nor  will  all  reasonable  men 
always  agree  whether  the  facts  of  a  par- 
ticular case  bring  it  within  the  doctrine 
or  not. 

By  applying  the  foregoing  general  prin- 
ciples to  the  case  at  bar,  it  at  once  becomes 
manifest  that  for  several  reasons  the  un- 
disputed facts  that  control  this  case  leave 
it  far  outside  of  the  fundamental  principles 
which  controlled  the  Brown  Case.  What 
are  those  facts?  The  evidence  is  conclusive 
that  neither  the  deceased  child,  nor  any 
child,  was  attracted  by  the  water  flowing 
in  the  ditch  in  question.  The  child's 
mother  testified  that  all  of  her  children, 
including  the  deceased  child,  feared  and 
kept  away  from  the  ditch.  The  respondent, 
when  asked  whether  the  children  of  the 
neighborhood  were  attracted  to  and  played 
in  "close  proximity"  to  the  ditch,  left  the 
question  unanswered.  The  presumption  or 
inference,  therefore,  that  the  deceased  child, 
as  well  as  the  other  children  in  the  neigh- 
borhood, followed  their  natural  childish 
propensities  of  playing  in  the  stream  of 
water,  is  absolutely  dissipated  or  overcome. 
There  is  therefore  neither  direct  nor  in- 
ferential evidence  in  support  of  the  im- 
plied finding  that  the  deceased  child  was 
attracted  by  the  warm  water  flowing  in 
the  ditch. 

Nor  is  there  any  evidence  to  support  the 
finding  of  the  jury,  which  is  necessarily 
implied  in  the  general  verdict,  that  the  at- 
tractiveness of  the  water  was  the  proximate 
cause  of  the  child's  death.  As  we  have 
seen,  the  evidence  is  directly  to  the  con- 
trary. That  the  attractiveness  must  be 
shown  to  have  been  the  proximate  cause 
is  clearly  illustrated  by  the  supreme  court 
of  Illinois  in  a  very  recent  case,  decided 
December  17,  1912,  entitled  McDermott  v. 
Burke,  256  III.  407,  100  N.  E.  170,  where 
the  court  said:  "Another  essential  condi- 
tion to  liability  is  that  the  attractive 
thing,  or  something  inseparably  connected 
with  it,  must  be  the  proximate  cause  of 
the  injury."  Indeed,  the  district  court 
recognized  this  rule  and  so  charged  the 
jury  in  this  case;  but,  as  we  have  seen, 
there  is  no  evidence  to  support  an  affirma- 
tive finding  upon  that  subject,  and  a  charge 
upon  a  subject  which  requires  an  affirmative 
finding,  without  any  supporting  evidence, 
is  necessarily  erroneous.  There  is  nothing 
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in  the  evidence  authorizing  an  inference 
that  the  child  was  induced  to  go  to  the 
stream  by  reason  of  the  attractive  char- 
acter of  the  warm  water.  Nor  is  there 
any  evidence  with  respect  to  what  particu- 
lar point  along  the  stream  she  went^  except 
what  may  be  inferred  from  the  fact  that 
she  was  found  at  the  west  end  of  the  cul- 
vert. All  that  the  evidence  discloses  is 
that  she  was  discovered  in  the  lifeless 
condition  before  stated  a  short  time  after 
her  presence  was  missed  from  in  front  of 
the  house.  It  is  a  mere  assumption,  based 
upon  no  tangible  fact,  that  the  child  fell 
into  the  stream  at  some  other  point  than 
from  the  culvert  where  she  was  found.  It 
is  further  assumed,  without  proof,  that 
the  force  of  the  water  in  the  stream  carried 
her  little  body  through  the  culvert;  and 
hence  it  is  said  the  culvert  should  have 
had  some  protecting  guards  to  prevent  a 
child  from  passing  under  or  through  it. 
In  making  these  assumptions  no  allowance 
for  an  accidental  fall  into  the  stream,  either 
from  the  culvert  or  from  any  other  point 
along  it,  is  made.  As  the  testimony  shows, 
the  child  was  quite  active,  and  now  and 
then  had  gone  to  a  neighbor's  house,  which 
was  farther  from  her  home  than  was  the 
culvert.  In  view  of  these  facts  it  is  not 
unnatural  that  she  should  have  gone  as 
far  as  the  culvert  in  the  short  time  she 
was  missed.  But,  after  all,  whether  the 
child  was  caused  to  fall  into  the  stream  by 
some  'independent  force,  whether  she  acci- 
dentally slipped  and  fell  into  it  in  at- 
tempting to  pass  over  the  culvert,  or 
whether  she  saw  something  and  in  an  at- 
tempt to  reach  it  fell  into  the  stream,  are 
matters  which  are  left  to  sheer  conjecture. 
There  is  neither  a  fact,  nor  a  series  of 
facts,  from  which  it  can  logically  be  in- 
ferred that  the  reason  the  child  fell  into 
the  ditch  or  stream  was  attributable  to 
its  attractiveness,  and  for  that  reason  was 
lured  to  it.  The  only  fact  to  build  upon 
is  that  the  child,  in  some  manner,  got  into 
the  stream.  How  or  w^here  is,  and  perhaps 
always  will  be,  unknown.  Under  the  most 
liberal  rule  of  permitting  verdicts  to  ktand 
when  based  upon  mere  inferences,  this  ver- 
dict cannot  stand,  because  it  is  entirely 
based  on   conjecture. 

This  opinion  might  end  at  this  point, 
were  it  not  for  the  fact  that  the  case  must 
be  remanded.  In  view  of  that  fact,  we 
feel  it  our  duty  to  pass  upon  the  principal 
question,  namely,  whether  the  stream  in 
question,  under  the  undisputed  facts  and 
inferences  deducible  therefrom,  comes  with- 
in the  principles  governing  attractive  and 
dangerous  nuisances,  as  they  are  defined 
by  this  court  in  the  Brown  Case. 

We  are   clearly   of   the   opinion   that   it 


1»18. 


CHARVOZ  V.  SALT  LAKE  CITY. 


657 


does  not.  How  is  a  stream  of  water  which 
gushes  forth  from  the  mountain  side,  and 
in  all  probability  has  done  so  for  centuries, 
a  thing  which  falls  within  the  doctrine 
illustrated  in  the  Brown  Case?  There  is 
absolutely  nothing  artificial  about  such  a 
stream.  The  only  thing  that  is  artificial  is 
the  ditch  in  which  the  water  flows,  and 
if  that  had  not  been  carved  out  by  man 
the  force  of  the  water  would  soon  have 
carved  one  out  of  the  earth.  This  stream 
is  therefore  no  more  artificial  than  anv 
other  stream  of  water  of  similar  size  would 
be.  It  is  contended,  however,  that  itsj  at- 
tractiveness and  consequent  danger  lurk 
in  the  temperature  of  the  water.  Let  it  be 
conceded  for  argument's  sake,  that  warm 
water  is  more  attractive  to  children,  es- 
pecially in  certain  seasons  of  the  year, 
than  cold  water  would  be.  Yet  the  question 
still  remains:  At  what  temperature  does 
water  become  or  cease  to  be  especially  at- 
tractive to  children?  Is  it  at  the  tempera- 
ture of  50,  60,  70,  80,  90,  or  more  degrees 
F.?  Is  it  not  a  matter  of  common  knowl- 
edge that  in  the  hottest  portion  of  the 
year,  when  children  are  most  likely  to 
seek  water,  the  natural  inclination  of  all 
is  to  seek  cool  water,  rather  than  hot  or 
even  warm  water?  Treating  the  subject, 
therefore,  from  the  standpoint  of  common 
knowledge  and  experience,  a  stream  of  water 
of  approximately  the  temperature  of  the 
surrounding  atmosphere,  or  a  little  cooler 
perhaps,  would,  during  the  sunmier  sea- 
son, foe  more  attractive  to  children  than 
would  be  water  any  considerable  number 
of  degrees  warmer  than  that.  Moreover, 
any  stream  of  water  of  the  size  of  the  one 
in  question  would  be  quite  as  attractive 
and  alluring  to  children  of  tender  ago  as 
the  one  in  question.  This  would  also  be 
so  whether  the  stream  was  natural  or  what 
might  be  called  an  artificial  one,  or  whether 
the  water  was  running  to  waste,  or  was 
at  some  point,  at  either  end  of  the  ditch 
or  along  it,  being  used  for  som^  useful 
purpose. 

In  view  of  this  we  are  required  to  take 
judicial  notice  of  the  fact  that  there  are 
perhaps  thousands  of  miles  of  small  streams 
that  flow  in  ditches  or  flumes  in  the  cities, 
towns,  and  country  districts  within  the 
state  of  Utah,  which  are  quite  as  attrac- 
tive and  alluring  to  children  as  the  stream 
in  question.  Such  a  stream  is  therefore  a 
most  common  and  natural  thing,  and  not 
uncommon  and  novel.  In  referring  to  this 
question  the  supreme  court  of  Arizona,  in 
a  recent  case  involving  the  doctrine  govern- 
ing attractive  nuisances,  said:  "It  is  a 
matter  of  common  knowledge  that  alluring 
and  attractive  flumes,  such  as  the  one  in 
question  in  this  case,  carrying  running 
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water,  are  extensively  used  in  this  terri- 
tory not  only  by  miners  in  the  necessary 
and  proper  conduct  of  their  business,  but 
by  farmers  in  the  necessary  diversion  and 
application  of  the  public  streams  to  a  bene- 
ficial uscl  upon  their  lands  in  the  cultiva- 
tion of  their  crops.  Not  only  flumes,  'but 
irrigation  ditches,  large  and  small,  similar 
in  purpose,  construction,  and  use,  and 
equally  dangerous  and  alluring  to  the  child, 
are  to  be  found  throughout  the  territory 
wherever  cultivation  of  the  land  is  carried 
on,  and  such  conduits,  practically  impos- 
sible to  render  harmless,  are  indispensable 
for  the  maintenance  of  )ife  and  prosperity. 
There  is  no  distinction  that  properly  can  be 
drawn  for  liability  for  injuries  received 
by  a  child  from  any  of  such  various  tueans 
of  diversion  or  use  of  water.  Both  as  a 
matter  of  law  and  as  a  matter  of  public 
policy,  we  feel  that  the  so-called  'turn- 
table doctrine'  should  not  be  extended  to 
cover  such  a  case  as  is  here  presented." 
Salladay  v.  Old  Dominion  Copper  Min.  Co. 
12  Ariz.  129,  100  Pac.  442.  That  case  was 
one  where  a  child  fell  into  a  flume  which 
was  carried  across  a  lot  where  the  children 
had  habitually  gathered  and  played  before 
the  flume  was  constructed,  and  continued 
to  do  so  thereafter,  and,  as  it  was  claimed, 
were  attracted  by  the  flume.  It  appears 
from  the  record  in  the  case  at  bar,  as 
coming  from  a  witness  who  was  well  quali- 
fled  to  testify  upon  the  subject,  that  in  Salt 
Lake  City  there  were  500  miles  of  open 
ditches  carrying  water  along  the  sides  of 
the  streets  in  a  similar  manner  to  that 
carried  by  the  stream  in  question  at  the 
time  of  the  accident.  It  is  true  that  the 
stream  in  question  is  the  only  one  carrying 
warm  water;  but,  as  we  have  pointed  out, 
that  fact  standing  alone  cannot  make  the 
stream  an  exception.  Other  streams  of 
water  are,  we  doubt  not,  equally  as  at- 
tractive as  the  one  in  question,  and,  in 
view  of  the  common  experience  referred  to, 
may  in  certain  seasons  of  the  year  per- 
haps be  more  so,  since  in  this  case  the 
evidence  is  positive  and  conclusive  that 
neither  the  deceased  child,  nor  any  other, 
was  ever  seen  playing  in  or  very  near  the 
stream.  We  doubt  whether  this  could  be 
truthfully  said  of  any  other  open  stream 
of  similar  size  in  Salt  Lake  City.  If  it 
were  held  to  be  negligence,  therefore,  for 
the  city  to  maintain  the  stream  in  ques- 
tion uncovered,  how  could  it  be  held  that 
it  was  not  equally  negligent  in  permittin^r 
any  other  streams,  whether  larger  or 
smaller,  to  remain  uncovered?  Neither 
can  the  fact  that  the  citv  leases  the  warm 
springs  for  a  consideration  make  any  dif- 
ference. The  water  is  nevertheless  applied 
to  a  useful  and  beneficial  purpose.     But  if 
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it  were  not  so  applied  it  still,  in  obedience 
to  the  force  of  gravity,  would  continue,  as 
it  always  must  have  done  in  the  past,  to 
seek  a  lower  level,  and  would  flow  just  as 
it  was  flowing  when  the  accident  happened. 

We  remark  that  in  carefully  reading  the 
district's  court's  reasons  for  its  rulings,  as 
they  appear  in  the  record,  we  are  forced  to 
the  conclusion  that  the  court  entirely  mis- 
apprehended the  controlling  principle  of  the 
Brown  Case,  as  well  as  of  the  cases  upon 
which  that  case  is  based.  It  seems  almost 
incredible  that  the  district  court  found 
something  in  the  Brown  Case  which  he 
affected  to  believe  differentiated  it  from  all 
other  cases  upon  the  subject  of  attractive 
nuisances,  and  that  in  that  case  it  was 
held  that  all  that  was  necessary  in  order 
to  bring  a  case  within  the  principle  govern- 
ing attractive  nuisances  is  to  show  that  the 
thing  complained  of  was  attractive  and  in- 
herently dangerous  to  children  of  imma- 
ture judgment.  It  seems  to  us  that  if  the 
court  had  read  that  case,  and  the  Cali- 
fornia case  which  we  undertook  to  follow, 
with  any  degree  of  care,  he  must  have  ar- 
rived  at  a  different   conclusion. 

The  judgment  is  reversed,  and  the  case 
is  remanded  to  the  District  Court,  with 
directions  to  grant  a  new  trial,  and  to 
proceed  with  the  case  in  accordance  with 
this   opinion.     Appellant   to   recover   costs. 

McOarty,  Ch.  J.,  and  Straup,  J.,  concur. 
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WASHINGTON    PULLEY    &    MANUFAC- 
TURING COMPANY,  Appt. 

(61  Wash.  8,  111  Pac.  888.) 

Master  ^  instractlng  employee  —  dan- 
ger from  back  lire. 

An    experienced   boiler   maker   and    fire- 


Note.  —>  l8  employee  chargeable  with 
Tcnowled-ge  of  danger  of  hacTc  fire 
front  furnace. 

Where  an  inexperienced  employee  was 
directed  by  his  superior  to  kindle  a  fire 
under  a  boiler,  and  was  injured  by  the  fire 
box  blowing  open  as  a  consequence  of  his 
putting  too  many  shavings  in  at  once,  thus 
stopping  the  draft  and  preventing  the  es- 
cape of  gas,  it  was  held  in  La  Fortune  v. 
Jolly,  167  Mass.  170,  45  N.  E.  83,  1.5  Am. 
Neg.  Cas.  630,  that  this  was  not  an  obvious 
risk,  and  that  it  could  not  be  said  as  a 
matter  of  law  that  the  servant  was  charge- 
able with  knowledge  of  the  danger. 
45  L.R.A.(N.S.) 


man  is  chargeable  with  notice  of  the  dan- 
ger of  back  fire  or  explosion  from  the  us<: 
of  shavings  and  sawdust  in  the  furnace,  al- 
though hq  has  never  used  that  kind  of  fuel, 
and  therefore  his  employer  is  not  negligent 
in  failing  to  instruct  him  as  to  such  dan- 
ger. 

(FuUerton,  J.,  dissents.) 
(December  2,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion 

Mr.  M.  M.  Richardson,  with  Messrs. 
Graves  St  Murphy,  for  appellant: 

Before  an  employer  can  be  held  liable 
for  a  failure  to  warn,  there  must  be  some- 
thing to  suggest  to  him  that  a  warning  is 
necessary. 

1  Labatt,  Mast.  &  S.  §  241:  26  Cyc. 
1168;  Dresser,  Employers*  Liability,  §  98; 
Pittsburgh,  C.  k  St.  L.  R.  Co.  v.  Adams. 
105  Ind.  151,  5  N.  E.  187,  14  Am.  Neg. 
Cas.  523;  Murphy  v.  Rockwell  Engineer- 
ing Co.  70  N.  J.  L.  374,  57  Atl.  444;  2 
Bailey,  Personal  Injuries,  §  2707;  Arcade 
File  Works  v.  Juteau,  15  Ind.  460,  40  N. 
E.  818,  44  N.  E.  326;  Brundige  v.  Dodge 
Mfg.  Co.  183  Mass.  100,  66  N.  E.  604: 
Harrington  v.  Union  Cotton  Mfg.  Co.  182 
Mass.  566,  66  N.  E.  414;  Gaudet  v.  Stans- 
field,  182  Mass.  451,  65  N.  E.  850;  Johan- 
son  V.  Webster  Mfg.  Co.  139  Wis.  181, 
120  N.  W.  832. 

The  risk  was  assumed. 

Fuller  V.  New  York,  N.  H.  &  H.  R.  Co. 
175  Mass.  424,  56  N.  E.  574;  Roessler  & 
H.  Chemical  Co.  v.  Peterson,  67  C.  C.  A. 
295,  134  Fed.  789,  17  Am.  Neg.  Rep.  767: 
Bollington  v.  Louisville  &  N.  R.  Co.  125 
Ky.  186,  8  L.R.A.(N.S.)  1045,  100  S.  W. 
850;  San  Antonio  Gas  Co.  v.  Robertson, 
93  T«x.  503,  56  S.  W.  323,  7  Am.  Neg.  Rep. 
670;  Omaha  Bottling  Co.  \t  Theiler,  69 
Neb.  257,  80  Am.  St.  Rep.  673,  80  N.  W. 


So,  where  a  fireman  on  an  engine  was  in- 
jured by  fiamos  bursting  out  of  the  door  as 
the  result  of  his  putting  on  coal  of  an 
inferior  quality,  it  was  held  in  Missouri, 
K.  &  T.  R.  Co.  V.  Walker,  —  Tex.  Civ.  App. 
— ,  26  S.  W.  513,  that,  while  the  condition 
of  the  coal  was  a  fact  apparent  and  easily 
discoverable  by  ordinary  observation,  the 
servant  was  not  chargeable  with  knowledge 
of  the  danger  attending  its  use:  that,  by 
the  exercise  of  reasonable  diligence,  the 
company  might  have  known  of  the  charac- 
ter of  the  coal,  and  was  liable  for  the  injury 
caused  thereby. 

In  Malone  v.  American  Smelting  k  Ref. 
Co.  77  Neb.  876,  110  N.  W.  572,  it  is  held 
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821;  Johanson  v.  Webster  Mfg.  Co.  139 
Wis.  181,  120  N.  W.  832;  Lehman  v.  Van 
Nostrand,  165  Mass.  233,  42  N.  E.  1125; 
O'Reilly  v.  Bowker  Fertilizer  Co.  174  Mass. 
202,  54  N.  E.  534,  6  Am.  Neg.  Rep.  655; 
Lyons  ▼.  Boston  Towage  &  Lighterage  Co. 
163  Mass.  158,  39  N.  E.  800;  Melchert  v. 
Robert  Smith  India  Pate  Ale  Brewing  Co. 
140  Pa.  448,  21  Atl.  755;  Coal  Creek  Min. 
Co.  V.  Davis,  90  Tenn.  711,  18  S.  W.  387; 
Olson  V.  McMullen,  34  Minn.  94,  24  N.  W. 
318;  Coullard  v.  Tccumseh  Mills,  151  Mass. 
85,  23  N.  E.  731;  Bowers  v.  Bristol  Gas 
&  Electric  Co.  100  Va.  533,  42  S.  E.  296; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Mealer, 
1  C.  C.  A.  633,  6  U.  S.  App.  86,  50  Fed. 
725;  Miircb  v.  Thomas  Wilson's  Sons  & 
Co.  168  Mass.  408,  47  N.  E.  Ill,  2  Am. 
Neg.  Rep.  710;  Fordyce  v.  Stafford,  57 
Ark.  503.  22  S.  W.  161;  Anderson  v.  Ore- 
gon R.  &  Nav.  Co.  28  Wash.  467,  68  Pac. 
863;  Wolfe  v.  New  Bedford  Cordage  Co. 
189  Mass.  691,  76  N.  E.  222;  Noble  v. 
Jones,  103  Ga.  584,  30  S.  E.  535;  26  Cyc. 
1173,  1177. 

Messrs.  R.  D.  Hill  and  Mile  A.  Root, 
for  respondent: 

A  servant  does  not  assume  the  risk  of 
dangers  that  are  not  known,  open,  or  ap- 
parent. 

Christianson  v.  Pacific  Bridge  Co.  27 
Wash.  582,  68  Pac.  101 ;  Costa  v.  Pacific 
Coast  Co.  26  Wash.  138,  66  Pac.  398; 
Currans  v.  Seattle  &  R.  F.  R.  &  Nav.  Co. 
.34  Wash.  512,  76  Pac.  87. 

It  was  the  duty  of  the  master  to  warn. 

Baker  v.  Duwamish  Mill  Co.  43  Wash. 
149,  86  Pac.  167.  20  Am.  Nteg.  Rep.  738; 
Bateman  v.  Peninsular  R.  Co.  20  Wash. 
133,  54  Pac.  906;  Jancko  v.  West  Coast 
Mfg.  &  Invest.  Co.  34  Wash.  556,  76  Pac. 
78;  Kirby  v.  Whoeler-Osgood  Co.  42  Wash. 
610,  85  Pac.  62. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  thirty-seven  years  of  age, 
a  boiler  maker  and  a  worker  in  structural 
iron  and  steel,  was  injured  by  a  back  fire  | 


or  an  explosion  in  the  furnace  of  the 
boiler  of  the  defendant's  plant  on  October 
14,  1909.  The  day  preceding  the  injury 
he  was  engaged  to  take  the  place  of  the 
regular  night  watchman  at  the  defendant's 
mill  for  a  short  time.  The  defendant  was 
operating  a  plant  for  the  manufacture  of 
window  sash,  doors,  etc.  The  plaintiff's 
duties  were  to  watch  the  mill,  and  to  have 
steam  sufficient  to  operate  the  plant  at  the 
opening  hour  each  morning.  He  had  had 
about  six  years'  experience  as  a  boilersmith 
in  the  American  naval  service.  During  this 
time  he  had  charge  of  the  boilers.  While 
engaged  in  that  service,  he  fired  at  different 
times  when  the  regular  fireman  was  ill, 
covering  a  period  of  about  two  weeks  al- 
together. He  had  also  fired  about  four 
months  at  another  time,  using  coal  as  fuel 
in  each  instance.  He  had  never  used  saw- 
dust and  shavings  for  fuel.  On  the  night 
of  the  injury  he  was  firing  with  sawdust 
and  shavings  taken  from  the  mill.  The 
defendant  had  provided  slabwood  to  be 
used  with  the  sawdust  and  shavings.  The 
negligence  charged  is  that  the  plaintiff  had 
never  used  such  fuel,  that  the  defendant 
knew  that  explosions  were  liable  to  occur 
from  its  use,  and  that  it  failed  to  warn 
him  of  the  danger.  There  was  a  verdict 
and  judgment  for  the  plaintiff.  The  de- 
fendant has  appealed. 

In  addition  to  the  facts  stated,  the  re- 
spondent testified  that  he  had  never  seen 
or  heard  of  such  an  explosion,  and  that 
he  had  no  knowledge  that  a  stove  would 
blow  out.  The  respondent  banked  the  fire, 
closed  the  furnace  door,  and  a  few  minutes 
later  there  was  an  explosion  in  the  fire 
box,  and  the  door  was  thrown  open  and 
fire  and  shavings  thrown  upon  him.  He 
testified  that  he  had  not  changed  the  damp- 
ers to  the  furnace:  but  that  he  left  them 
as  the  engineer  had  placed  them.  The 
engineer  who  employed  him  knew  that 
there  had  been  back  fires  in  the  furnace, 
but  did  not  instruct  him  or  warn  him.  Tlie 
former  explosions  had  been  trivial,  and  had 
not   injured   anyone.     The   respondent  had 


error  to  hold,  as  a  matter  of  law,  that  an 
f»mployee  twenty-four  years  old,  of  average 
intelligence  and  fair  education,  is  charge* 
able  with  knowledge  that  throwing  a  bucket 
of  water  into  the  fire  box  of  a  smelting  fur- 
nace containing  a  body  of  highly  heated 
coals  about  9  feet  long,  3  or  4  feet  wide, 
and  3  feet  deep,  is  liable  to  result  in  a  dan- 
gerous explosion,  whore  the  evidence  war- 
rants the  inference  that  he  did  the  act  in 
obedience  to  an  order  from  the  foreman  for 
whom  he  worked. 

Where  a  youth  fifteen  vears  old  em- 
ployed  to  work  the  bellows  in  a  blacksmith 
shop  was  injured  by  the  explosion  of  the 
bellows,  it  was  held  in  Reiaert  v.  Williams, 
45  L.R.A.(N.S.) 


51  Mo.  App.  13,  that  he  was  not  chargeable 
with  knowledge  of  the  danger  arising  from 
heaping  fresh  or  preen  coal  on  the  forge 
without  the  precaution  of  taking  measures 
to  caufio  the  gases  thereby  generated  to  es- 
cape through   the   flue. 

It  mav  be  said  that  in  each  of  the  above 
cases  the  servant  injured  was  inexperienced 
in  building  or  attending  fires,  while  in 
Props  v.  WAsnixoTON  Pullet  &  ^Tfo.  Co. 
the  servant  was  a  man  of  mature  years,  a 
skilful  fireman,  and.  while  he  had  never 
used  sawdust  and  shavings  for  fuel  as  he 
did  on  the  night  of  the  explosion,  he  was 
well  experienced  in  the  use  of  coal  for  fuel. 
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lived  for  many  years  within  a  short  dis- 
tance of  the  appellant's  plant,  and  had 
been  a  frequent  visitor  at  the  furnace  room 
in  both  the  daytime  and  the  nighttime. 

The  appellant  insists  that  the  danger 
which  caused  the  respondent's  injury  was 
not  a  hidden  or  latent  one,  but  an  obvious 
one,  springing  from  simple,  natural,  and 
univiersal  laws,  of  which  respondent  was 
bound  to  take  notice;  that  there  was  no 
duty  upon  the  appellant  to  warn  him  of 
such  laws,  and  that  he  assumed  the  risk 
incident  to  the  employment.  This  view 
we  think  must  be  upheld.  The  rule  as  to 
the  duty  of  the  master  to  warn  the  servant 
is  aptly  stated  in  Dresser's  Employers' 
Liability,  §  98,  as  follows:  "In  the  absence 
of  anything  to  show  the  contrary,  the  mas- 
ter has  a  right  to  assume  that  the  servant 
knows  those  facts  of  common  experience 
with  which  ordinary  persons  of  his  age  and 
experience  are  familiar, — such  matters  as 
are  within  common  observation,  and  are 
according  to  natural  law.  He  has  also  the 
right  to  assume  that  his  servant  will  exer- 
cise reasonable  care  under  the  circum- 
stances to  inform  and  protect  himself." 
See  also  1  Labatt,  Mast.  A  S.  §  241;  26 
Cyc.  168;  Wharton  v.  Tacoma  Fir  Door 
Co.  68  Wash.  124,  107  Pac.  1057. 

The  contention  that  upon  the  facts 
stated  the  respondent  assumed  the  risk  is 
supported  by  the  following  cases:  Nord- 
strom V.  Spokane  &  I.  E.  R.  Co.  65  Wash. 
521,  25  L.R.A.(N.S.)  364,  104  Pac.  809; 
Roessler  &  H.  Chemical  Co.  v.  Peterson, 
67  C.  C.  A.  295,  134  Fed.  789,  17  Am.  Neg. 
Rep.  767;  Bollington  v.  Louisville  &  N.  R. 
Co.  125  Ky.  186,  8  L.R.A.(N.S.)  1045, 
100  S.  W.  850;  San  Antonio  Gas  Co.  v. 
Robertson,  93  Tex.  503,  56  S.  W.  323,  7 
Am.  Neg.  Rep.  670;  Johanson  v.  Webster 
Mfg.  Co.  139  Wis.  181,  120  N.  W.  832; 
Fuller  V.  New  York,  N.  H.  &  H.  R.  Co. 
176  Mass.  424,  56  N.  E.  574.  In  the 
Nordstrom  Case  the  plaintiff,  twenty -six 
years  of  age,  was  engaged  in  sawing  steel 
lugs.  While  so  occupied,  some  of  the  par- 
ticles of  steel  released  in  the  process  of 
sawing  got  into  his  eye.  He  was  under 
treatment  for  some  time,  when  it  became 
necessary  for  his  eye  to  be  removed.  It 
appeared  that,  before  he  received  the  in- 
jury, steel  filings  had  been  blown  into  the 
eyes  of  some  of  his  fellow  workmen,  result- 
ing in  inflammation,  but  not  in  the  loss 
of  an  eye.  In  reaching  the  conclusion  that 
the  plaintiff  assumed  the  risk,  we  said: 
"It  must  be  a  matter  of  common  knowl- 
edge to  such  a  man  that  sawing  iron  lugs 
would  create  iron  dust;  that  this  iron 
dust  would  fly  with  the  wind,  or  be  thrown 
or  forced  by  the  movement  of  the  saw; 
that  flying  dust  would  enter  the  eye  if 
45  L.R.A.(N.S.) 


sufficiently  near;  that  iron  dust  entering 
the  eyes  might  result-  in  an  injury  the 
nature  and  extent  of  which,  from  the  well- 
known  delicate  structure  of  the  eye,  no 
man  could  foresee."  In  the  Roessler  Case 
the  plaintiff,  a  man  forty  years  of  age 
and  of  varied  experience,  was  injured  by 
the  explosion  of  lime  while  slacking  it  in 
the  process  of  making  whitewash.  It  was 
contended  on  the  part  of  the  plaintiff  that 
it  was  the  duty  of  the  master  to  instruct 
him  as  to  the  dangers  attending  the  work. 
In  holding  that  the  court  should  have  given 
a  peremptory  instruction  for  the  defend- 
ant, it  was  said:  "We  cannot,  in  the  light 
of  the  evidence,  regard  whitewashing,  and 
the  slacking  of  lime  as  incident  thereto,  as 
outside  the  scope  of  the  general  employ- 
ment of  such  a  laborer  as  the  plaintiff  is 
proved  to  have  been.  He  must  therefore 
be  considered  to  have  assumed  the  risk  in- 
cident to  his  employment.  Whitewashing, 
and  the  slacking  of  lime  for  that  purpose, 
is  one  of  the  commonest  of  domestic  serv- 
ices. No  special  skill  or  training,  and 
the  slightest  experience  only,  are  required 
to  perform  it.  That  heat  and  steam  are 
evolved  in  the  slacking  of  lime  is  almost 
as  much  a  matter  of  common  knowledge 
as  that  boiling  water  will  produce  steam, 
and  it  cannot  be  seriously  contended  that 
any  special  duty  of  protection  is  owing 
by  the  employer  to  a  laborer  of  mature 
years  and  intelligence,  who  assumes,  upon 
request,  the  work  of  slacking  lime  for  the 
purpose  of  whitewashing.  The  employer  in 
this  case  is  not  to  be  complained  against 
for  assuming  that  such  a  man  understands, 
as  well  as  the  employer,  all  that  is  neces- 
sary to  be  understood  about  the  work  he 
undertakes."  In  the  Bollington  Case  a 
judgment  was  affirmed,  sustaining  a  de- 
murrer to  a  complaint  which  alleged  that 
the  plaintiff,  a  boy  nineteen  years  of  age, 
was  injured  by  an  explosion  while  mixing 
lime  and  water,  and  that  he  did  not  know, 
and  had  not  been  warned,  that  it  would 
explode.  The  court  said  that  the  explosion 
produced  by  the  mixture  of  water  and 
lime  was  but  the  result  of  a  common  and 
universal  natural  law,  generally  known,  of 
which  the  plaintiff  was  required  to  take 
notice.  In  the  Robertson  Case,  the  plain- 
tiff, while  painting  a  hot  boiler  with  coal 
tar  which  he  had  been  instructed  to  and 
had  heated  for  the  purpose,  was  injured 
by  the  popping  of  the  tar.  The  court  said: 
"Such  risk  as  there  was  is  of  the  same 
nature  as  that  which  every  cook  using 
stoves  and  cooking  utensils  in  connection 
with  water  or  grease  incurs.  It  was  not 
greater  than  the  farm  hand  incurs  in  han- 
dling the  simple  tools  with  which  he  per- 
forms his  labor."     In  the  Johanson  Case 
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an  injury  was  sustained  by  the  ignition  of 
benzin  which  had  been  spilt  upon  the  floor, 
and  about  which  the  plaintiff  was  in  the 
habit  of  working.  She  professed  ignorance 
as  to  the  inflammability  of  benzin.  The 
court  said:  "In  case  of  an  adult  of  appar- 
ent usual  intelligence,  the  employer  may 
assume  that  she  has  the  knowledge  common 
to  the  great  mass  of  mankind,  unless  in- 
formed to  the  contrary,  and  in  such  case 
is  not  negligent  in  failing  to  specially  in- 
Btruct  or  warn." 

The  appellant  was  a  man  of  mature 
years,  of  yaried  experience,  and  a  skilled 
boiler  maker.  His  experience  around  boil- 
ers had  been  extensive.  He  cannot  profess 
ignorance  of  simple  natural  laws.  Whether 
the  occurrence  be  called  an  explosion,  a 
back  fire,  or  a  blow  out,  it  would  have 
occurred  only  by  smothering  the  fire  with 
the  fuel  and  closing  the.  drafts.  In  this 
way  the  gas  was  accumulated  in  the  fur- 
nace, and,  when  the  pressure  became  strong 
enough,  it  would  escape  along  the  lines  of 
least  resistance.  It  is  not  claimed  that 
there  was  any  defect  in  the  furnace  itself. 
The  respondent  had  used  coal  in  firing.  He 
knew  that  fine  particles  of  coal  would  lie 
cloeer  than  coarse  coal;  that  shavings  or 
sawdust  would  lie  closer  than  slabs  or 
larger  wood,  and  that  gas,  like  steam,  must 
be  afforded  some  means  of  escape. 

The  respondent,  among  other  cases  from 
this  court,  cites  Currans  v.  Seattle  k  S. 
F.  R.  &  Nav.  Co.  34  Wash.  612,  76  Pac. 
87 ;  Baker  ▼.  Duwamish  Mill  Co.  43  Wash. 
149,  86  Pac.  167,  20  Am.  Neg.  Rep.  738, 
and  Jancko  ▼.  West  Coast  Mfg.  &  Invest. 
Co.  34  Wash.  656,  76  Pac.  78.  In  the 
Currans  Case  the  plaintiff  was  injured  by 
the  delayed  explosion  of  a  fuse  in  a  coal 
mine.  The  negligence  charged  was  that 
the  company  had  used  a  double  tape  fuse 
when  it  should  have  used  a  triple  tape 
fuse.  After  the  lapse  of  about  three  fourths 
of  an  hour,  the  fuse  which  plaintiff  had 
lighted  having  failed  to  explode,  he  pro- 
ceeded to  examine  it,  and,  while  bending 
over  it,  it  exploded.  It  appeared  from  the 
.evidence  that  explosions  usually  occurred 
in  less  than  forty-five  minutes.  Upon  these 
facts  it  was  held  to  be  a  question  for  the 
jury  whether  he  was  guilty  of  contributory 
negligence.  The  case  is  readily  distin- 
guishable from  the  case  at  bar.  It  could 
not  be  said  as  a  matter  of  law  that  he 
was  guilty  of  negligence  in  approaching 
the  fuse,  when  he  had  reason  to  believe 
that  the  fire  had  become  extinguished.  At 
least,  reasonable  minds  might  well  differ 
as  to  whether  his  conduct  was  that  of  the 
ordinarily  prudent  man.  In  the  Baker  Case 
it  was  held  to  be  the  duty  of  the  master 
to  warn  the  servant  of  the  existence  of  a 
45  L.R.A.(N.S.) 


hole  in  the  floor  of  a  mill  where  he  was 
working,  which  was  unknown  to  him  and 
which  was  concealed  from  view  by  the 
presence  of  sawdust.  In  the  Jancko  Case 
the  plaintiff  received  an  injury  to  his  hand 
by  the  vibrations  of  the  saw  in  a  shingle 
mill.  He  testified  that  he  did  not  know 
that  the  saw  would  vibrate.  He  told  the 
foreman  before  he  began  working  that  he 
had  never  worked  in  a  shingle  mill.  It 
was  held  that  it  was  for  the  jury  to  de- 
termine whether  the  warning  given  as  to 
dangers  surrounding  him  were  sufiicient. 
None  of  these  cases  in  our  opinion  support 
the  respondent's  contention. 

The  judgment  is  reversed,  with  direc- 
tions to  dismiss  the  case. 

Rudkin,  Ch.  J.,  and  Monnt  and  Par- 
ker, JJ.,  concur. 

Fallerton,  J.,  dissenting: 

Under  the  facts  shown  I  think  the  ques- 
tion whether  the  respondent  assumed  the 
risk  of  injury  from  the  explosion  was  for 
the  jury.  I  therefore  dissent  from  the 
judgment  directed  by  the  majority. 

Petition  for  rehearing  denied. 


WASHINGTON  SUPKEBiB  COURT. 
(Department  No.  1.) 

T.  D.  ROCKWELL,  Exr.,  etc,  of  Barnett 
Barinds,  Deceased,  Appt., 

V. 

J.  W.  EDGCOMB,  Respt. 

(72  Wash.  694,  131  Pac.  191.) 

Principal  and  agent  ^  securing  of  op- 
tion by  agent  ^  assignment  ^  effect. 

The  vendor  cannot  maintain  an  action  to 
recover  the  deferred  payments  from  the 
principal  in  case  of  an  option  contract  to 
purchase  mining  property,  secured  by  an 
agent  in  his  own  name,  and  assigned  to  his 
principal,  although  the  assignee  expressly 
agrees  with  the  agent  to  make  the  pay- 
ments necessary  to  comply  with  the  option, 
where,  by  the  terms  of  the  contract,  all 
payments  are  optional. 

(April  12,  1913.) 

Note.  —  A  search  has  disclosed  no  other 
case  passing  upon  the  question  as  to 
whether  the  assignment  of  an  option  im- 
poses binding  obligations  on  the  assignee. 
On  the  general  question  as  to  rights  con- 
ferred by  a  "refusal"  or  "option,"  see  note 
to  Litz  V.  Gosling,  21  L.R.A.  127. 

As  to  assignability  of  an  option  to  pur- 
chasie  property,  see  note  to  Blank  v.  In- 
dependent Ice  Co.  43  L.R.A.(N.S.)  116. 
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APPEAL  bj'  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  upon 
a  contract  for  the  purchase  of  certain  min- 
ing claims.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Kicfer,  for  appellant: 

Where  a  vendee  buys  a  doubtful  title 
without  any  warranty,  and  with  knowledge 
of  the  situation,  the  loss  of  the  title  does 
not  afford  any  ground  for  rescission  of  the 
contract. 

Kerr  V.  Lucas,  1  Allen,  279;  Findley  v. 
Richardson,  46  Iowa,  103;  Long  v.  Allen, 
2  Fla.  403,  50  Am.  Dec.  281 ;  Ward  v.  Pack- 
ard, 18  Cal.  392;  Diamond  v.  Harris,  33 
Tex.  634;  C.  H.  Brown  Bkg.  Co.  v.  Fink, 
95  Mo.  App.  257,  68  S.  W.  586;  Valley 
City  Mill.  Co.  V.  Prange,  123  Mich.  211,  81 
N.  W.  1074;  Solicitors'  Loan  &  T.  Co.  v. 
Robins,  14  Wash.  607,  45  Pac.  39. 

By  the  payment  of  the  second  instalment 
of  $5,000,  Edgcomb  ratified  this  contract  in 
all   particulars. 

Ver  Planck  v.  Lee,  19  Wash.  492,  53 
Pac.  724. 

Mr.  William  G.  Keith,  with  Messrs. 
Tucker  &  Hyland,  for  respondent: 

An  agent  cannot  act  for  parties  adverse- 
ly interested. 

"  Shcpard  v.  Hill,  6  Wash.  605,  34  Pac. 
159;  Hindle  v.  Holcomb,  34  Wash.  336,  75 
Pac.  873;  Neis  v.  Farquharson,  9  Wash. 
508,  37  Pac.  697;  Watson  v.  Bayliss,  62 
Wash.  329,  34  L.R.A.(N.S.)  1210,  113  Pac. 
700. 

The  title  to  the  property  having  failed, 
Edgcomb  should  be  relieved  from  the  con- 
tract. 

Davis  V.  Lee,  52  Wash.  330,  132  Am.  St. 
Rep.  973,  100  Pac.  752;  Jordan  v.  Coulter, 
30  Wash.  117,  70  Pac.  257. 

Mount,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  Barnett  E. 
Barinds  in  his  lifetime  to  recover  from  de- 
fendant upon  a  contract  for  the  purchase 
of  certain  mining  claims.  The  plaintiff 
died  while  the  litigation  was  pending,  and 
the  executor  of  his  estate  was  substituted 
as  a  party  plaintiff.  When  the  case  was 
tried  a  judgment  of  dismissal  was  entered. 
The  plaintiff  has  appealed. 

It  appears  from  the  record  that  Mr.  Bar- 
inds acquired  the  claim  to  the  mines  in 
question  in  the  summer  of  1909.  The  de- 
fendant thereafter  desired  to  obtain  an  op- 
tion to  purchase  these  mining  claims.  He 
was  unable  to  deal  directly  with  Mr,  Bar- 
inds, and  thereupon  authorized  one  J.  A. 
Hall  to  act  for  him,  and  to  secure  an  option 
from  Mr.  Barinds.  The  result  was  that  Mr. 
Hall  in  his  own  name  on  December  20,  1909, 
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entered   into  a  written  contract  with  Mr. 
Barinds  as  follows: 

This  agreement,  made  this  20th  day  of 
December,  1909,  between  Barnett  E.  Bar- 
inds, of  Seattle,  Washington,  party  of  the 
first  part,  and  J.  A.  Hall,  of  the  same  place, 
party  of  the  second  part,  witnesseth: 
That  the  said  party  of  the  first  parjt,  for 
and  in  consideration  of  the  payment  of 
$5,000  this  day  paid,  the  receipt  whereof 
is  hereby  acknowledged,  does  hereby  cove- 
nant and  agree  to  and  with  the  party  of 
the  second  part,  that  he  will  make,  execute, 
and  deliver  to  the  said  First  National  Bank 
of  Seattle  in  escrow,  a  conveyance  of  all  his 
rights,  title,  and  interest  in  and  to  an  un- 
divided one-third  interest  in  the  two  quartz 
mining  claims  known  as  "Jumbo"  and  "Ben 
Bolt,"  located  July  3,  1905,  and  recorded 
July  11,  1905,  at  the  Stewart  submining  re- 
cording office  at  Stewart,  British  Columbia, 
situated  at  the  head  of  the  South  fork  of 
Glacier  creek  about  1^  miles  from  the  mouth 
of  which  is  known  as  Skeena  mining  dis- 
trict in  the  province  of  British  Columbia; 
said  deed  to  be  a  quitclaim  deed,  and  to  be 
held  by  the  First  National  Bank  of  Seattle, 
Washington,  in  escrow,  and  to  be  delivered 
to  the  said  J.  A.  Hall,  or  his  assigns,  upon 
the  payment,  at  the  option  of  said  J.  A. 
Hall,  or  his  assigns,  of  the  further  sum  of 
$5,000,  six  months  from  the  date  hereof, 
and  the  further  sum  of  $10,000  on  or  before 
one  vear  from  the  date  hereof.  It  is  agreed 
between  the  parties  hereto  that  if  default 
be  made  in  the  payment  of  either  the  $5,000 
deferred  payment  due  on  or  before  six 
months  from  date,  or  the  $10,000  due  on 
or  before  one  year  from  the  date  hereof, 
that  then  and  in  that  event  the  sum  this 
day  paid  shall  be  forfeited  to  the  party  of 
the  first  part  as  liquidated  damages,  and 
the  party  of  the  second  part  and  his  assigns 
shall  forfeit  all  interest  in  or  right  to  buy 
or  purchase  said  interest  in  said  claims, 
and  the  said  deed  shall  be  returned  by  the 
First  National  Bank  of  Seattle  to  the  party 
of  the  first  part.  The  said  J.  A.  Hall  and 
his  assigns  assume  the  burden  and  expens- 
es of  the  litigation  now  pending  in  the  su- 
preme court  of  British  Columbia  respect- 
ing said  interest  in  said  claims,  and  in  the 
superior  court  of  King  county,  state  of 
Washington,  respecting  said  interest  in  said 
claims,  wherein  Barnett  E.  Barinds  is  plain- 
tiff and  George  E.  Green  is  defendant,  so 
far  as  expenses  hereinafter  incurred  are 
concerned.  In  witness  whereof  the  said 
parties  have,  hereunto  set  their  hands  in 
triplicate  the  day  and  year  in  this  instru- 
ment first  above  written. 

Barnett  E.  Barinds. 
J.  A.  HalL 
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Mr.  Edgcomb  furnished  the  $5,000  which 
was  paid  upon  the  contract.  Four  days 
later  Mr.  Hall,  in  order  to  protect  himself, 
entered  into  the  following  written  agree- 
ment with  Mr.  Edgcomb: 

This  agreement  made  this  24th  day  of 
December,  1909,  between  J.  A.  Hall  of 
Seattle,  Washington,  the  party  of  the  first 
part,  and  J.  W.  Edgcomb  of  the  same  place, 
party  of  the  second  part,  witnesseth :  That 
the  said  party  of  the  first  part,  in  consid- 
eration of  the  sum  of  $5,000  and  of  the 
covenants  hereinafter  contained  on  the  part 
of  the  party  of  the  second  part,  has  sold, 
assigned,  and  transferred,  and  by  these  pres- 
ents does  assign,  sell,  transfer,  and  set  over 
unto  said  party  of  the  second  part  and  to 
his  heirs  and  assigns,  the  annexed  option 
agreement  made  December  20th,  1909,  be- 
tween Barnett  E.  Barinds  of  Seattle,  Wash- 
ington, and  the  said  party  of  the  first  part, 
and  all  the  rights  and  privileges  of  the  par- 
ty of  the  first  part  under  and  by  virtue  of 
said  agreement  dated  December  20th,  1909. 
And  the  said  party  of  the  second  part,  in 
consideration  of  the  transfer  of  said  agree- 
ment, does  hereby  covenant,  promise,  and 
agree  to  and  with  the  said  party  of  the 
first  part  that  he,  the  said  J.  W.  Edgcomb, 
party  of  the  second  part,  will  make  the  pay- 
ments of  $5,000  and  $10,000  due  respective- 
ly in  six  months  and  one  year  from  Decem- 
ber 20th,  1909,  and  will  pay  said  sums  to 
said  Barnett  E.  Barinds  on  the  days  and 
times  above  mentioned,  and  pay  and  dis- 
charge all  expenses  incurred  by  or  on  be- 
half of  Barnett  £.  Barinds  or  J.  A.  Hall  in 
litigation  over  the  interest  agreed  to  be  con- 
veyod  by  Barinds  by  said  option  agreement 
of  December  20th,  1909,  between  said  Bar- 
inds and  one  George  E.  Green  in  the  courts 
of  the  btate  of  Washington  or  the  province 
of  British  Columbia,  Canada.  Witness  the 
hands  of  the  parties. 

J.  A.  Hall. 
J.    W.    Edgcomb. 

thereafter,  when  the  second  payment  of 
$5,000  became  due,  it  was  paid  by  Mr.  Edg- 
comb. Before  these  contracts  were  entered 
into,  litigation  was  pending  in  the  courts  of 
British  Columbia  involving  the  rights  of 
Mr.  Barinds  to  any  interest  in  the  mining 
claims.  After  the  second  payment  on  the 
optional  contract  had  been  paid,  it  was  de- 
termined by  the  litigation  above  referred  to 
that  Mr.  Barinds  had  no  interest  in  the 
mining  claims.  Thereafter  Mr.  Edgcomb  re- 
fused to  make  the  last  payment  of  $10,000 
named  in  the  contract.  This  action  was 
brought  to  collect  the  same,  together  with 
$1,002.53  expenses  incurred  in  the  litiga- 
tion. 
45  L.R.A.(N.S.) 


It  is  argued  by  the  appellant  that,  by  the 
terms  ol  the  contract  of  December  24th,  by 
which  Hall  assigned  his  interest  in  the  con- 
tract of  December  20th  to  Mr.  Edgcomb, 
Mr.  Edgcomb  unconditionally  agi'eed  to 
make  the  deferred  payments  to  Mr.  Bar- 
inds; and  that  Mr.  Barinds  consented  to 
the  assignment  by  Hall  to  Edgcomb  upon 
that  condition;  and  therefore  the  optional 
contract  became  a  binding,  enforceable  ob- 
ligation as  between  Edgcomb  and  Barinds. 
It  is  conceded  upon  the  record  that  Hall 
was  the  agent  of  Edgcomb,  and  also 
that  the  contract  dated  December  20th 
is  an  optional  contract,  as  it  appears 
to  be  upon  its  face.  This  contract  was 
acquired  by  Hall  as  agent  for  Edgcomb. 
It  was,  as  between  Hall  and  Edgcomb, 
the  contract  of  the  latter,  and  was  so 
treated  because  Edgcomb  made  the  pay- 
ments. The  rights  of  Barinds  were 
measured  bv  the  terms  of  that  con- 
tract.  If  payments  were  not  made  as  a- 
greed,  he  was  at  liberty  to  rescind  and  re- 
tain the  payments  made.  If  payments  were 
made,  he  was  bound  to  convey.  The  con- 
tract by  its  terms  was  assignable,  and 
whether  assigned  or  not,  its  terms  control* 
Hall  or  his  assigns  were  bound  to  make  the 
payments  in  order  to  obtain  a  deed.  The 
consent  of  Barinds  w^as  not  necessary  in 
order  to  make  a  valid  assignment  from  Hall 
to  Edgcomb.  The  contract  of  December  24, 
1909,  was  a  contract  between  Mr.  Hall  and 
his  principal,  Mr.  Edgcomb.  Mr.  Barinds 
was  not  a  party  to  that  contract.  It  sim- 
ply assigned  to  Edgcomb  the  contract  of 
December  20th  between  Hall  and  Barinds, 
and  required  Edgcomb  to  make  the  pay- 
ments specified  in  the  former  contract  which 
Hall  was  required  to  make.  It  did  not  re- 
quire anything  in  addition,  but  was  mere- 
ly a  written  agreement  on  the  part  of  Hall 
to  do  what  in  law  he  was  required  to  do, 
and  on  the  part  of  Edgcomb  to  hold  Hall 
harmless.  No  new  contract  was  made  with 
Barinds  by  the  execution  and  delivery  of 
the  contract  between  Hall  and  Edgcomb. 
The  appellant  argues  that  this  transaction 
is  like  one  where  a  purchaser  takes  a  tract 
of  land  encumbered  by  a  mortgage,  and  as- 
sumes and  agrees  to  pay  the  mortgage  in- 
debtedness; he,  is  liable  therefor,  and  the 
mortgagee  may  maintain  a  personal  action 
upon  the  covenant  of  assumption;  citing 
Solicitors'  Loan  &  T.  Co.  v.  Robins,  14 
Wash.  507,  45  Pac.  39.  Conceding  this  to 
be  the  rule  in  that  kind  of  a  case,  it  fails 
in  this,  because  here  Mr.  Edgcomb  assuQied 
only  the  liability  upon  the  optional  con- 
tract between  Hall  and  Barinds.  There 
is  no  obligation  to  pay;  that  is  to 
say,  he  was  not  bound  to  make  further  pay- 
ments.    He  could  make  them  or  not,  as  he 
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chose.  If  he  did  not  pay,  he  could  not  ob- 
tain the  deeds  or  recover  payments  already 
made.  Nor  could  Barinds  enforce  further 
payments,  as  is  attempted  in  this  case.  The 
written  contract  between  the  parties  con- 
trols this  case,  and  we  therefore  do  not 
notice  other  contentions  which  attempt  to 
vary  the  terms  of  the  written  contract,  or 
that  Hall  had  a  secret  interest  in  the  mines, 
undisclosed  to  his  principal.  All  the  de- 
ferred payments,  including  the  expenses  of 
the  litigation,  were  optional  under  the  terms 
of  the  contract. 
The  judgment  is  therefore  alBrmcd. 

Grow,  Gh.  J.,  and  Parker,  Gose,  and 
Ghadwlck,  JJ.,  concur. 


WISGONSIN    SUPREME    COURT. 

WILLIAM  HACK  III.,  Plff.  in  Err., 

V. 

STATE  OF  WISCONSIN. 

(141  Wis.  346,  124  N.  W.  492.) 

Criminal  law  —  plea  in  abatement  — 
overruling  —  absence  of  examination. 

1.    Summarily  overruling  a  plea  in  abate- 
ment  of   a    criminal    prosecution,    on    the 


ground  that  there  had  been  no  preliminary 
examination,  without  requiring  issue  to  be 
joined  thereon,  is  not  prejudicial  error 
where  the  record  transmitted  by  the  ex- 
amining magistrate  shows  that  there  had 
been  an  examination  and  accused  had  been 
held  to  bail. 

Appeal  ^  criminal  law  —  absence  of  ar- 
raignment ^  effect. 

2.  The  inadvertent  omission  of  arraign- 
ment and  plea  in  a  criminal  cause  involv- 
ing less  tnan  capital  punishment  is  not 
reversible  error  if  accused  is  allowed  to 
make  his  defense  as  fullv  and  effectively 
as  if  issue  had  been  joine<f, — at  least  where 
the  statute  provides  that  no  judgment  shall 
be  set  aside  for  error  in  procedure  unless 
it  has  affected  substantial  rights. 

Trial  —  instruction  ^  weight    of    evi- 
dence. 

3.  Where  a  jury  has  been  charged  to  con- 
vict only  in  case  thev  are  convicted  of 
guilt  bejrond  a  reasonable  doubt,  it  is  not 
prejudicial  error  to  instruct  further  that 
cases  are  to  be  decided  upon  the  weight  of 
evidence,  and  not  by  counting  witnesses,  and 
that  a  single  witness  may  be  more  satis- 
factory than  a  half  dozen  who  contradict 
him. 

(Barnes  and  Kerwin,  JJ.,  dissent.) 
(January  11,  1910.) 


Note.— 'Effect  upon  conviction  of  faiU 
ure  to  give  accused  an  opportunity 
to  plead. 

Upon  the  question  whether  impaneling 
a  jury  and  proceeding  with  the  trial  with- 
out arraigning  defendant  places  him  in 
jeopardy,  see  note  to  State  v.  Kinghoru, 
27  L.R.A.(N.S.)   137. 

Upon  the  question,  May  defendant  be  ar- 
raigned and  plead  after  commencement  of 
trial,  see  note  to  United  States  v.  Aurandt, 
27  L.RJl.(N.S.)    1181. 

This  note  is  concerned  only  with  those 
cases  discussing  the  necessity  of  arraign- 
ment and  plea,  cases  involving  the  suffi- 
ciency of  such  arraignment  having  been  ex- 
cluded, although  they  may  perchance  be 
indirect  authority  upon  the  former  ques- 
tion. 

The  earlier  cases  upon  this  subject  are 
discussed  in  a  note  to  State  v.  Walton,  13 
L.R.A.(N.S.)  811,  and  this  note  is  merely 
supplementary  thereto.  As  is  stated  in 
the  earlier  note,  it  is  the  general  rule  that 
the  defendant  must  be  arraigned  and  have 
an  opportunity  of  pleading;  while  this  is 
more  or  less  a  formality,  nevertheless  the 
defendant  must  be  given  the  opportunity 
of  pleading. 

Howard  v.  State,  165  Ali».  18,  50  So.  954; 
Territory  v.  Blevins,  4  Ariz.  68,  77  Pac. 
616;  People  v.  Tomsky,  —  Cal,  App.  — , 
130  Pac.  184;  State  v.  Barr,  7  Penn.  (Del.) 
340,  79  Atl.  730;  Johnson  v.  United  States, 
38  App.  D.  C.  347,  affirmed  in  225  U.  S. 
405,  56  L.  ed.  1142,  32  Sup.  Ct.  Rep.  748; 
45  L.RJl.(N.S.> 


Gardner  v.  United  States,  5  Ind.  Terr.  160, 
82  S.  W.  704;  State  v.  Witherspoon,  231 
Mo.  706,  133  S.  W.  323 ;  State  v.  De  Wolfe, 
29  Mont.  415,  74  Pac.  1084;  State  v.  Bren- 
nan,  83  N.  J.  L.  12,  84  Atl.  1066;  Territory 
V.  Gonzales,  13  N.  M.  94,  79  Pac.  705; 
United  States  v.  Aurandt,  15  N.  M.  292, 
27  L.R.A.(N.S.)  1181,  107  Pac.  1064;  Har- 
ris V.  United  States,  4  Okla.  Grim.  Rep. 
317,  31  L.R.A.(N.S.)  820,  111  Pac.  982, 
Ann.  Gas.  1912  B,  810;  Essary  v.  State,  53 
Tex.  Grim.  Rep.  596,  111  S.  W.  927;  State 
V.  Drown,  —  Vt.  — ,  81  Atl.  641;  State  v. 
Hamshaw,  61  Wash.  390,  112  Pac.  379. 

"A  trial  had  without  arraignment  or 
plea  is  so  much  without  effect  that  the  de- 
fect may  be  noticed  for  the  first  time  in 
the  appellate  court."  State  v.  Moss,  164 
Mo.  App.  379,  144  S.  W.  1109.  To  the  same 
effect.  State  v.  Mikel,  125  Mo.  App.  287, 
102  S.  W.  19. 

•  In  State  v.  Brennan,  83  N.  J.  L.  12,  84 
Atl.  1066,  the  court  said:  'Where  two 
counts  charge  distinct  offenses,  and  it  ap- 
pears by  the  recitals  of  the  judgment  that 
the  defendant  has  only  pleaded  to  one  of 
the  counts,  while  the  verdict  convicts  him 
of  the  other,  the  conviction  is  invalid  be- 
cause not  supported  by  a  plea." 

In  United  States  v.  Aurandt,  15  N.  M. 
292,  27  L.R.A.(N.S.)  1181,  107  Pac.  1064, 
it  was  held  thftt  arraignment  and  a*  plea 
are  elements  necessary  to  a  vital  trial  of 
one  charged  with  crine,  and  such  arraign- 
ment and  plea  must  precede  the  impaneling 
and  swearing  of  the  jury:  and  if,  after  the 
trial   is   commenced,   it   is   discovered   that 
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ERROR  to  the  Circuit  Court  for  Iowa 
County  to  review  a  judgment  convict- 
ing defendant  of  selling  whisky  to  a  minor. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Orton  A  Osborn,  for  plaintiff 
in  error: 

A  verdict  in  a  criminal  case,  where  there 
has  been  neither  arraignment  nor  plea,  is 
a  nullity,  and  no  judgment  can  be  rendered 
thereon. 

Anderson  v.  State,  3  Pinney  (Wis.)  367; 
Douglass  ▼.  State,  3  Wis.  820;  Davis  v. 
State,  38  Wis.  487,  1  Am.  Crim.  Rop.  606; 
Lanphere  v.  State,  114  Wis.  193,  89  N.  W. 
128;  Grain  v.  United  States,  162  U.  S.  626- 
638,  40  L.  ed.  1097-1100,  16  Sup.  Ct.  Rep. 
952;  State  v.  Walton,  50  Or.  142,  13  L.R.A. 
(N.S.)  811,  91  Pac.  490;  Aylesworth  v. 
People,  66  III.  301,  1  Am.  Crim.  Rep.  604; 
State  V.  Sharpe,  119  Mo.  App.  386,  96  S.  W. 
298;  Lynch  y.  State,  99  Tenn.  124,  41  S.  W. 
348. 

The  record  should  affirmatively  show  that 
the  accused  was  arraigned  and  the  plea  of 
not  guilty  entered. 

Anderson  v.  State,  3  Pinney  (Wis.)  367; 
Douglass  V.  State,  3  Wis.  820;  Crain  v. 
United  States,  162  U.  S.  638,  642,  40  L.  ed. 
1100-1102,  16  Sup.  Ct.  Rep.  952;  State  v. 
Walton,  50  Or.  142,  13  L.R.A. (N.S.)    811, 


91  Pac.  490;  Bowen  v.  State,  108  III.  411, 
9  N.  E.  378;  Hicks  v.  State,  111  Ind.  402, 
12  N.  E.  622;  Johns  v.  State,  104  Ind.  657, 
4  N.  E.  153;  Aylesworth  v.  People,  65  111. 
301,  1  Am.  Crim.  Rep.  604;  Lynch  v.  State, 
99  Tenn.  124,  41  S.  W.  348;  State  v.  Sharpe, 
119  Mo.  App.  386,  95  S.  W.  298. 

Defendant  did  not  waive  the  error. 

People  V.  Corbett,  28  Cal.  328;  Anderson 
V.  State,  3  Pinney  (Wis.)  367;  Douglass 
V.  State,  3  Wis.  820;  Davis  v.  State,  38  Wis. 
487,  1  Am.  Crim.  Rep.  606;  State  y.  Lock- 
wood,  43  Wis.  405. 

Failure  of  the  record  to  show  that  de- 
fendant pleaded  to  the  information  shows 
a  mistrial. 

4  Am.  &  Eng.  Enc.  Law,  761;  Hicks  y. 
State,  111  Ind.  402,  12  N.  E.  622;  State  y. 
Vanook,  88  Mo.  105. 

Messrs.  F.  li.  Gilbert,  Attorney  Gener- 
al, and  J.  IC.  Messerschmidt,  Assistant 
Attorney  General,  for  the  State: 

It  is  not  essential  that  there  should  be  a 
formal  adjudication  by  the  magistrate  that 
the  offense  was  committed,  and  that  there 
is  probable  cause  to  believe  the  accused 
guilty  thereof.  The  statute  does  not  so  re- 
quire. 

State  y.  Leicham,  41  Wis.  665,  2  Am. 
Crim.  Rep.  117 ;  Rindskopf  y.  State,  34  Wis. 
217. 


there  has  been  no  arraignment  or  plea,  it 
is  the  duty  of  the  trial  court  to  begin  the 
trial  anew,  including  the  reimpaneling  and 
reswearing  of  the  jury  as  well  as  the  re- 
taking of  all  testimony. 

Where  there  is  no  plea  or  arraignment 
before  the  justice,  then  these  must  be  the 
first  steps  in  the  progress  of  the  trial  in 
the  circuit  court.    State  v.  Moss,  supra. 

On  an  appeal  from  proceedings  before  the 
mayor  of  a  city,  to  the  circuit  court,  the 
defendant  must  be  arraigned  in  the  latter 
court,  sinco  it  is  a  trial  de  novo.  Washing- 
ton v.  State,  93  Miss.  270,  46  So.  539. 

And  many  cases  expressly  hold  that  not 
only  must  the  opportunity  of  pleading 
be  afforded  to  the  defendant,  but  the  fact 
that  he  did  plead,  or  at  least  was  furnished 
an  opportunity  to  plead,  must  appear  af- 
firmatively in  the  record. 

State  V.  Cisco,  186  Mo.  49,  84  S.  W.  863; 
State  V.  Vaughn,  223  Mo.  149,  122  S.  W. 
677;  State  v.  Harris,  225  Mo.  639,  125  S. 
W.  460;  State  v.  Mikel,  125  Mo.  App.  287, 
102  S.  W.  19;  State  v.  Ambrose,  125  Mo. 
App.  464,  102  S.  W.  590;  State  y.  Moss, 
164  Mo.  App.  379,  144  S.  W.  1109;  Hanson 
V.  State,  43  Ohio  St.  376,  1  N.  E.  136,  5 
Am.  Crim.  Rep.  625;  Thompson  y.  State, 
46  Tex.  Crim,  Rep.  412,  80  S.  W.  623; 
Sims  y.  State,  49  Tex.  Crim.  Rep.  199,  91 
S.  W.  679;  Noble  y.  State,  50  Tex.  Crim. 
Rep.  581,  99  S.  W.  996;  State  v.  Moore,  57 
W.  Va.  146,  49  S.  E.  1015. 

But,  as  is  stated  in  the  earlier  note,  many 
cases  have  held  that  failure  to  give  the  de- 
fendant an  opportunity  to  olead  is  not 
45  L.R.A.(N.S.) 


reversible  error  where,  by  proceeding  to 
trial  without  raising  the  objection,  the  de- 
fendant practically,  if  not  expressly,  waived 
the  privilege  of  pleading.  It  is  to  be  noted 
that  the  two  preceding  grouj^s  of  cases  are 
not  necessarily  authority  against  this  propo- 
sition, since  it  did  not  appear  in  those  cases 
that  there  was  a  waiver,  and  the  courts 
were  not  called  upon  to  express  any  opin- 
ion upon  that  point.  That  arraignment  and 
plea  may  be  waived  affirmatively  appears 
in  the  following  cases: 

Hudson  y.  State,  117  Ga.  704,  45  S.  E. 
66;  Waller  y.  State,  2  Ga.  App.  636,  58  S. 
E,  1106;  Harris  v.  State,  11  Ga.  App.  137, 
74  S.  E.  895;  State  y.  Rasberry,  113  La. 
651,  37  So.  545;  State  y.  Gordon,  35  Mont. 
458,  90  Pac.  173 ;  State  y.  De  Lea,  36  Mont. 
531,  93  Pac.  814;  Harkinson  y.  State,  2 
Okla.  Crim.  Rep.  323,  101  Pac.  353;  Stack 
V.  State,  2  Okla.  Crim.  Rep.  697,  103  Pac 
1068,  105  Pac.  320;  Wood  v.  State,  4  Okla. 
Crim.  Rep.  436,  post,  673,  112  Pac.  11; 
Schlumbohm  v.  State,  5  Okla.  Crim.  Rep.  36, 
113  Pac.  235;  Essary  y.  State,  53  Tex.  Crim. 
Rep.  596,  111  S.  W.  927;  Davis  v.  State, 
—  Tex.  Crim.  Rep.  — ,  158  S.  W.  283; 
State  y.  Quinn,  56  Wash.  295,  105  Pac.  818; 
State  y.  Hamshaw,  61  Wash.  390,  112  Pac. 
379 ;  Hack  v.  State. 

Arraignment  or  waiver  thereof  will  be 
presum^  where  the  record  is  silent  upon 
the  question  and  the  defendant  proceeds  to 
trial  without  objection.  State  y.  Corwin, 
151  Iowa,  420.  131  N.  W.  659. 

The  right  of  formal  arraignment  and  plea 
will  bo  conclusively  considered  as  waived. 
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The  records  sufficiently  show  that  the  de- 
fendant was  arraigned  and  the  plea  of  not 
guilty  entered. 

People  V.  Corbett,  28  Cal.  330,  2  Enc.  PI. 
&  Pr.  761. 

Winslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  (hereinafter  called 
the  defendant)  was  convicted  of  selling 
whisky  to  a  minor  of  the  age  of  thirteen 
years,  and  brings  his  writ  of  error  to  re- 
verse the  judgment.  The  errors  alleged  will 
be  taken  up  in  their  order. 

1.  A  plea  in  abatement  to  the  effect  that 
there  had  been  no  preliminary  examination 
was  summarily  overruled  by  the  court  with- 
out requiring  issue  to  be  joined  thereon. 
This  was  probably  irregular,  but  it  was  in 
no  sense  prejudicial.  Guenther  v.  State, 
137  Wis.  183,  118  N.  W.  640.  The  record 
transmitted  by  the  justice  was  before  the 
coiirt,  and  showed  that  there  had  been  in 
fact  an  examination,  and  the  only  fault 
found  with  it  was  that  the  justice  did  not 
enter  in  his  docket  a  finding  that  an  offense 
had  been  committed,  and  that  there  was 
probable  cause  to  believe  the  defendant 
guilty  thereof,  but  simply  made  this  entry: 


"The  court  bound  the  defendant  over  to 
the  circuit  court  of  Iowa  county  at  its  next 
term."  This  court  has  held  that  all  that 
is  necessary  is  that  the  justice  should  hold 
the  defendant  to  bail  or  commit  him.  State 
V.  Leicham,  41  Wis.  565,  2  Am.  Grim.  Rep. 
117.  The  words  "bind  over"  are  somewhat 
informal,  but  have  a  well-understood  mean- 
ing in  the  law,  namely,  to  require  a  person 
to  give  bail  to  appear  at  the  trial  of  a  given 
case.    4  Am.  &  Eng.  Enc.  Law,  2d  ed.  574. 

The  only  defect,  therefore,  is  that  th«.» 
amount  of  the  bail  bond  does  not  appear  in 
the  docket  entry;  but,  as  it  further  appears 
b}'  the  return  that  a  bond  was  approved, 
there  is  no  doubt  that  a  bond  was  given 
which  must  have  satisfied  the  requirement 
of  the  justice,  and  the  fact  that  the  amount 
is  not  named  in  the  docket  is  very  immate- 
rial. The  record  shows  that  the  defendant 
was  held  to  bail,  and  gave  bail,  and  that 
is  all  that  the  statute  requires. 

2.  By  a  singular  oversight  the  defendant 
was  not  formally  arraigned  in  the  circuit 
court,  and  never  pleaded  to  the  information. 
An  information  in  due  form  was  filed;  the 
jury  was  called  and  sworn;  witnesses  for 
both  the  state  and  the  defendant  were  exam- 
ined   and    cross-examined;    the    jury    was 


where  the  defendant  goes  to  trial  before  the 
jury  on  the  merits,  and  fails,  until  after 
verdict,  to  bring  to  the  attention  of  the 
court  the  fact  that  he  has  not  been  formally 
called  upon  to  enter  a  plea  to  the  indict- 
ment. Waller  v.  State,  2  Ga.  App.  636,  68 
S.  E.  1106. 

The  formality  of  arraignment  and  plea 
may  be  waived,  but  cannot  be  dispensed 
with  over  the  defendant's  objection.  State 
V.  Hamshaw,  61  Wash.  390,  112  Pac.  379. 

Asking  for  a  continuance  and  thereafter 
submitting  to  trial  without  protest  is  not 
a  waiver  of  arraignment.  State  v.  Walton, 
61  Or.  674,  91  Pac.  495. 

In  Lassiter  v.  State,  64  Fla.  337,  59  So. 
894,  the  court  did  not  show  an  arraign- 
ment and  plea,  but  did  show  a  waiver  there- 
of. The  court  said  that  the  better  practice 
was  to  arraign  the  defendant  and  require 
him  to  plead ;  the  judgment  against  the  de- 
fendant, however,  was  reversed  upon  other 
grounds. 

Other  cases,  without  expressly  holding 
that  the  defendant  has  waived  his  privilege 
of  pleading,  have  held  that  a  judgment  of 
conviction  will  not  be  reversed  where  the 
defendant  on  the  trial  had  all  of  his  con- 
stitutional rights  and  privileges,  and  was 
in  no  way  prejudiced  by  the  ifailure  to  be 
arraigned  and  to  plead. 

People  V.  Weeks,  165  Mich.  362,  130  N. 
W.  697:  Hast  v.  Territory,  5  Okla.  Grim. 
Rep.  162,  114  Pac.  261. 

See  also  Hack  v.  State,  and  Wood  v. 
State,  post,  673. 

In  a  number  of  jurisdictions  the  statute 
provides    that    the    arraignment    and    plea 
mav  be  waived. 
45'L.R.A.(X.S.) 


Roper  V.  United  States,  7  Ind.  Terr.  185, 
104  S.  W.  584;  Bishoff  v.  Gom.  123  Ky.  340, 
96  S.  W.  538. 

In  many  of  the  above  cases,  no  distinc- 
tion is  made  between  felonies  and  mis- 
demeanors, the  court  speaking  of  "criminal" 
cases  generally;  but  in  some  cases  it  has 
been  expressly  held  that  the  rule  applicable 
to  felony  cases  is  likewise  applicable  to 
misdemeanor  cases. 

Thus,  in  Thompson  v.  State,  46  Tex.  Grim. 
Rep.  412,  80  S.  W.  623,  it  was  held  that  the 
rule  was  applicable  to  misdemeanor  as 
well  as  to  felony  cases.  To  the  same  effect, 
Noble  v.  State,  50  Tex.  Grim.  Rep.  581,  99 
S.  W.  996. 

It  is  as  necessary  in  misdemeanor  as  in 
felony  cases  that  the  record  should  show 
that  the  defendant  was  arraigned  and  that 
a  plea  was  made.  State  v.  Mikel,  125  Mo. 
App.  287,  102  S.  W.  19. 

But,  in  State  v.  Forner,  75  Kan.  423,  89 
Pac.  674,  12  Ann.  Gas.  703,  it  was  held  that 
in  a  prosecution  for  misdemeanor,  the  fail- 
ure to  arraign  defendant  is  not  an  omis- 
sion which  will  entitle  him  to  a  new  trial 
or  require  a  reversal.  This  case  controlled 
the  decision  in  State  v.  Taylor,  75  Kan. 
858,  89  Pac.  675. 

So,  under  the  practice  in  Pennsylvania, 
it  was  held  in  Gom.  v.  Ferguson,  44  Pa. 
Super.  Gt.  626,  that  in  a  case  not  triable 
solely  in  the  oyer  and  terminer  arraign- 
ment is  not  necessary. 

Necessity  of  pleading  in  person. 

In  some  jurisdictions  it  is  provided  by 
statute  that  the  defendant  may  appear  for 
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charged  by  the  court,  and  rendered  its  ver- 
dict, in  all  respects  as  though  issue  had 
been  formally  joined.  Inasmuch  as  the  in- 
formation was  valid,  and  the  jury  duly 
sworn  and  charged  with  the  defendant's  de- 
liverance, he  was  put  in  jeopardy,  so  that, 
had  he  been  acquitted,  he  could  not  have 
been  again  prosecuted.  He  knew  perfectly 
well  the  offense  with  which  he  was  charged, 
and  was  allowed  to  make  his  defense  just 
as  fully  and  effectively  as  if  a  plea  of  not 
guilty  had  been  made,  and  the  question 
now  is  whether  the  inadvertent  omission 
of  arraignment  and  plea,  which  has  not  in 
the  least  affected  any  substantial  right  of 
the  defendant^  should  be  held  fatal  to  the 
judgment. 

It  is  freely  conceded  that  the  early  Wis- 
consin decisions  answer  this  question  in  the 
affirmative.  Anderson  v.  State,  3  Pinney 
(Wis.)  367;  Douglass  v.  State,  3  Wis.  820; 
Davis  V.  State,  38  Wis.  487,  1  Am.  Crim. 
Rep.  606.  See,  also  Grain  v.  United  States, 
162  U.  S.  625,  40  L.  ed.  1097,  16  Sup.  Ct. 
Rep.  962,  where  the  authorities  are  reviewed 
and  the  doctrine  contended  for  by  the  de- 
fendant fully  sustained  by  a  divided  court. 
It  must  also  be  conceded  that  it  is  held  by 
the  Supreme  Court  of  the  United  States  in 


the  Crain  Case,  that  arraignment  and  plea 
are  essential  to  due  process  of  law  guaran- 
teed to  the  citizen  by  the  14th  Amendment. 
A  state  could  not  therefore  pass  a  law  pro- 
viding for  trial  without  arraignment  or 
plea,  but  that  does  not  necessarily  affect 
the  question  whether  a  citizen  may  not 
effectually  waive  that  right.  This  court  has 
held  that  constitutional  rights  may  be 
waived  by  the  defendant,  except,  perhaps,  in 
capital  cases.  Thus,  an  accused  person  has 
the  absolute  constitutional  right  to  a  trial 
by  a  jury,  which  means  a  body  of  twelve 
competent  jurymen,  yet  this  court  held,  as 
early  as  the  case  of  State  v.  Vogel,  22  Wis. 
471,  that,  by  not  exercising  his  right  of 
challenge,  the  defendant  waived  all  objec- 
tions to  the  qualifications  of  jurors,  and  a 
verdict  of  guilty  would  stand  notwithstand- 
ing the  fact  that  one  of  the  jurors  was  an 
alien,  and  the  further  fact  that  his  alien- 
age was  not  known  to  the  defendant.  This 
doctrine  was  approved  in  Flynn  v.  State,  97 
Wis.  44,  72  N.  W.  373  (without,  however, 
citing  the  Vogel  Case),  and  even  carried 
further,  for  the  Flynn  Case  was  a  capital 
case,  and  the  court  said  that  the  defendant's 
announcement  that  he  accepted  the  jury  was 
•'in  effect  the  withdrawing  of  all  the  pre- 


arraignment  and  plea  by  counsel.  State 
V.  Sullivan,  62  Or.  614,  98  Pac.  493. 

So,  in  Ex  parte  Jones,  46  Tex.  Crim. 
Rep.  433,  80  S.  W.  995,  it  was  held  that 
by  statute  a  plea  might  be  entered  by  de- 
fendant personally   or   by  attorney. 

But,  in  Southerland  v.  State,  176  Ind. 
493,  96  N.  E.  683,  it  was  held  in  the  case 
of  felony  the  defendant  could  not  be  ar- 
raigned except  he  be  present  in  person,  nor 
could  he  waive  arraignment  by  attorney. 

And  in  a  felony  the  plea  must  be  entered 
by  the  defendant  in  person.  State  v.  Cos- 
ton,  113  La.  717,  37  So.  619. 

After  amendment  to  indictment  or  inform- 
ation. 

Whether  or  not  it  is  necessary  to  re- 
arraign  defendant  and  give  him  an  oppor- 
tunity to  plead,  after  the  indictment  or 
information  has  been  amended,  depends 
upon  whether  the  amendment  is  material 
or  not. 

Thus,  after  an  amendment  to  a  defect  in 
the  information  which  placed  the  date  of 
the  commission  of  the  crime  subsequent 
to  the  date  of  the  filing  of  the  information, 
it  is  error  to  require  the  accused,  over  his 
objection,  immediately  to  proceed  to  the 
trial  without  arraignment  under  and  a 
plea  to  such  amended  information.  McKay 
v.  State,  90  Neb.  63,  39  L.R.A.(N.S.)  714, 
132  N.  W.  741,  Ann  Cas.  1913  B,  1034; 
rehearing  denied  in  91  Neb.  281,  39  L.R.A. 
(N.S.)  720,  136  N.  W.  1024,  Ann.  Cas. 
1913  B,  1039. 

So,  where  the  information  has  been  ma- 
terially amended,  it  is  reversible  error  to 
put  the  defendant  on  trial  without  arraign- 
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ing  him  again  and  giving  him  an  oppor- 
tunity to  plead.  State  v.  Vaughn,  223  Mo. 
149,  122  S.  W.  677. 

But  the  mere  correction  of  a  clerical  or 
other  immaterial  error  in  the  indictment 
does  not  require  a  second  arraignment  and 
plea.  State  v.  Sovern,  225  Mo.  680,  125 
S.  W.  769;  State  v.  Dargatz,  244  Mo.  218, 
148  S.  W.  889;  State  v.  Foley,  44  Mont. 
311,   120   Pac.  225. 

After   motion   to   quash    or   demurrer. 

A  new  arraignment  and  plea  are  not 
necessary  after  a  plea  in  abatement  and 
motion  to  quash,  as  such  plea  and  motion 
do  not  constitute  a  withdrawal  of  the  plea. 
State  V.  Gieseke,  209  Mo.  331,  108  S.  W. 
525. 

To  the  same  effect.  State  v.  Zimmerman, 
139  Mo.  App.  304,  123  S.  W.  67,  trans- 
ferred from  the  supreme  court  in  216  Mo. 
418,  115  S.  W.  966;  State  v.  Weyland,  142 
Mo.  App.  55,  125  S.  W,  213. 

It  is  immaterial  that  the  record  does 
not  show  that  the  defendant  pleaded  a  sec- 
ond time,  after  having  withdrawn  his  plea 
to  file  a  motion  to  quash  and  to  demur. 
OTIara  v.  United  States,  64  C.  C.  A.  81, 
129   Fed.  551. 

But,  in  Territory  v.  Gonzales,  13  N.  M. 
94,  79  Pac.  705,  it  was  held  that  a  plea  of 
not  guilty  withdrawn  by  a  defendant  for 
the  purpose  of  filing  a  demurrer  is  not,  in 
the  absence  of  a  statute  so  providing, 
reinstated  or  restored  by  the  overruling 
of  the  demurrer,  and  the  participation  of 
the  defendant,  without  objection,  in  the 
ordinary  procedings  of  trial. 

W.   M.   G. 
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vious  objections  to  the  competency  of  the 
jurors,  and  a  consent  to  be  tried  by  that 
jury,  which  could  not  afterwards  be  with- 
drawn/* This  rule  has  been  followed  in 
the  following  cases:  Re  Roszcynialla,  99 
Wis.  634,  76  N.  W.  167;  Emery  v.  Stote, 
101  Wis.  627,  78  N.  W.  145;  Cornell  ▼. 
State,  104  Wis.  427,  80  N.  W.  745 ;  Schwan- 
tes  V.  State,  127  Wis.  160,  106  N.  W.  237 ; 
and  Okershauser  v.  State,  136  Wis.  Ill,  116 
N.  W.  769. 

In  the  case  of  Re  Staff,  63  Wis.  285,  294, 
53  Am.  Rep.  285,  23  N.  W.  587,  590,  6  Am. 
Crim.  Rep.  140,  it  was  held  that  a  statute 
permitting  a  defendant  to  waive  a  jury 
trial  was  not  unconstitutional,  and  Justice 
Lyon,  in  the  opinion  in  that  case  says  § 
7,  art.  1,  p.  290,  of  the  Constitution,  "con- 
fers many  rights  upon  a  person  accused 
of  crime,  every  one  of  which  he  may  waive 
without  authority  of  statute,  as  has  often 
been  judicially  determined,  except  the  right 
to  be  tried  by  a  jury.  Such  waiver  may 
be  express,  or  it  may  be  by  failure  to  make 
due  objection  and  exception.''  He  then 
makes  an  elaborate  enumeration  of  the 
many  rights  conferred  which  the  prisoner 
may  waive,  which  is  worth  examination. 
In  Hill  V.  State,  17  Wis.  675,  86  Am.  Dec. 
736,  and  Stoddard  v.  State,  132  Wis.  520, 
112  N.  W.  453,  13  Ann.  Cas.  1211,  it  was 
held  that,  following  the  same  principle,  a  de- 
fendant might  waive  his  right  to  be  present 
when  the  verdict  was  returned,  and  did  so 
waive  it  by  absenting  himself  voluntarily 
from  the  room  when  the  jury  came  in.  It 
is  true  that  it  was  held  in  State  v.  Lock- 
wood,  43  Wis.  403,  that  the  right  oi  the 
accused  to  a  jury  trial  could  not  be  waived, 
and  this  was  followed  in  Jennings  v.  State, 
134  Wis.  307,  14  L.R.A.(N.S.)  862,  114  N. 
W.  492,  when  it  was  held  that  the  defendant 
could  not  agree  to  a  trial  by  eleven  jury- 
men. As  said  in  Okershauser  v.  State,  136 
Wis.  Ill,  116  N.  W.  769,  this  rule,  however, 
is  not  to  be  extended.  It  must  be  conceded, 
therefore,  that  many  constitutional  guar- 
anties may  be  waived  by  the  accused  in  all 
criminal  actions,  except  capital  cases,  and 
the  question  here  presented  is  whether  the 
court  should  follow  the  early  cases  hoMing 
that  arraignment  and  plea  cannot  be 
waived,  or  abandon  that  principle.  Of 
cour(>e,  no  rule  of  property  is  involved,  and 
so  the  court  is  measurably  free  to  establish 
another  rule. if  it  seem  that  "the  former  rule 
is  unsound,  or  not  supported  by  the  better 
reason. 

The  ancient  doctrine  that  the  accused 
could  waive  nothing  was  unquestionably 
founded  upon  the  anxiety  of  the  courts  to 
see  that  no  innocent  man  should  be  con- 
victed. It  arose  in  those  days  when  the 
accused  could  not  testify  in  his  own  behalf, 
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was  not  furnished  counsel,  and  was  pun- 
ished, if  convicted,  by  the  death  penalty, 
or  some  other  grievous  punishment  out  of 
all  proportion  to  the  gravity  of  his  crime. 
Under  such  circumstances  it  was  well,  per- 
haps, that  such  a  rule  should  exist,  and  well 
that  every  technical  requirement  should  be 
insisted  on,  when   the  state  demanded  its 
need  of  blood.     Such  a  course  raised  up  a 
sort  of  barrier  which  the  court  could  util- 
ize when  a  prosecution  was  successful  which 
ought  not  to  have  been  successful,  or  when 
a    man    without    money,    without    counsel, 
without  ability  to  summon  witnesses,  and 
not  permitted  to  tell   his  own  story,   had 
been  unjustly  convicted,  but  yet  under  the 
ordinary   principles   of  waiver,  as   applied 
to  civil  matters,  had  waived  every  defect 
in  the  proceedings.    Thanks  to  the  humane 
policy  of  the  modem  criminal  law,  we  have 
changed  all  these  conditions.    The  man  now 
charged  with  crime  is  furnished  the  most 
complete   opportunity   for   making   his   de- 
fense.    He  may  testify  in  his  own  behalf; 
if  he  be   poor,  he  may  have  counsel   fur- 
nished him  by  the  state,  and  may  have  his 
witnesses  summoned  and   paid  for  by  the 
state;  not  infrequently  he  is  thus  furnished 
counsel  more  able  than  the  attorney  for  the 
state,  in  short  the  modern  law  has  taken 
as  great  pains  to  surround  the  accused  per- 
son with  the  means  to  effectively  make  his 
defense  as  the  ancient  law  took  pains  to 
prevent  that  consummation.     The  reasons 
which  in  some  sense  justified  the  former  at- 
titude of  the  courts  have  therefore  disap* 
peared,  save  perhaps  in  capital  cases,  and 
the  question  is,  Shall  we  adhere  to  the  prin- 
ciple based  upon  conditions  no  longer  exist- 
ing?   No  sound  reason  occurs  to  us  why  a 
person  accused  of  a  lesser  crime  or  misde- 
meanor, who  comes  into  court  with  his  at- 
torney, fully  advised  of  all  his  rights,  and 
furnished  with  every  means  of  making  his 
defense,  should  not  be  held  to  waive  a  right 
or  privilege  for  which  he  does  not  ask,  just 
as  a  party  to  a  civil  action  waives  such  a 
right  by  not  asking  for  it. 

Surely  the  defendant  should  have  every 
one  of  his  constitutional  rights  and  privi- 
leges, but  should  he  be  permitted  to  juggle 
with  them?  Should  he  be  silent  when  he 
onght  to  ask  for  some  minor  right  which 
the  court  would  at  once  give  him,  and  then, 
when  he  has  had  his  trial,  and  the  issue 
has  gone  against  him,  should  he  be  heard 
to  say  there  is  error  because  he  was  not 
given  his  right?  Should  he  be  allowed  to 
play  his  game  with  loaded  dice?  Should 
justice  travel  with  leaden  heel  because  the 
defendant  has  secretly  stored  up  some  tech- 
nical error,  not  affecting  the  merits,  and 
thus  secured  a  new  trial,  because  forsooth 
he  can  waive  nothing?    We  think  not.    We 
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think  that  sound  reason,  good  sense,  and 
the  interests  of  the  public  demand  that  the 
ancient  strict  rule,  framed  originally  for 
other  conditions,  be  laid  aside,  at  least  so 
far  as  all  prosecutions  for  offenses  less  than 
capital  arc  concerned.  We  believe  it  has 
been  laid  aside  in  fact  (save  for  the  single 
exception  that  trial  by  a  jury  of  twelve 
cannot  be  waived  unless  authorized  by  a 
specific  law)  by  the  former  decisions  of 
this  court.  It  is  believed  that  this  court 
has  uniformly  attempted  to  disregard  mere 
formal  errors  and  technical  objections  not 
afTccting  any  substantial  right,  and  to  ad- 
here to  the  spirit  of  the  law,  which  giveth 
life,  rather  than  to  the  letter,  which  killeth. 
It  may  not  always  have  succeeded;  it  is 
intensely  human,  but  since  the  writer  has 
been  here  he  knows  that  the  attempt  has 
been  honestly  made. 

In  this  line  the  court  is  glad  to  welcome 
legislative  assistance  and  approval.  By 
chapter  192,  p.  206,  Laws  1909  (§  3072m 
was  added  to  Stat.  1898),  it  is  provided 
that  no  judgment,  civil  or  criminal,  shall 
be  set  aside  or  new  trial  granted,  for  any 
error  in  admission  of  evidence,  direction  of 
the  jury,  or  any  error  in  pleading  or  pro- 
cedure, unless  it  shall  appear  that  the  error 
complained  of  has  affected  the  substantial 
rights  of  the  party  complaining.  How  much 
this  adds  to  the  provisions  of  §  2829,  which 
has  been  on  the  statute  books  since  1858, 
is  not  entirely  clear.  At  least,  it  shows  the 
legislative  intent  to  specifically  apply  the 
law  to  criminal  actions.  Its  terms  are 
clear,  and  will  unquestionably  assist  the 
court  in  its  effort  to  do  substantial  justice 
in  all  actions,  either  civil  or  criminal,  with- 
out regard  to  immaterial  errors  or  incon- 
sequential defects.  This  court  will  loyally 
stand  by  this  law,  and  will  earnestly  en- 
deavor to  administer  it  so  as  to  do  equal 
and  exact  justice,  so  far  as  human  effort 
can  accomplish  that  end. 

Our  conclusion  is  that  the  doctrine  of 
Douglass  V.  State,  3  Wis.  820,  and  the  cases 
following  it,  should  be  overruled.  The  prin- 
ciple now  declared  is  that  the  right  of  ar- 
raignment and  plea  will  be  waived  by  the 
defendant  by  his  silence  when  he  ought  to 
demand  it,  in  all  cases  ( except  capital  cases ) 
where  it  appears  that  he  is  fully  informed 
as  to  the  charge  against  him,  and  is  not 
otherwise  prejudiced  in  the  trial  of  the 
case  by  the  omission  of  that  formality. 
Other  Code  states  so  hold.  People  v.  Ostcr- 
hout,-  34  Hun,  260;  People  v.  Bradner,  107 
N.  Y.  1,  13  N.  E.  87;  State  v.  Cassady,  12 
Kan.  650,  1  Am.  Crim.  Rep.  567;  State 
V.  Straub,  16  Wash.  Ill,  47  Pac.  227;  Hud- 
son V.  State,  117  Ga.  704,  45  S.  E.  66. 

3.  The  last  error  alleged  relates  to  the 
charge.  The  court  concisely  and  correctly 
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instructed  the  Jury  as  to  the  presumption 
ot  innocence,  and  their  duty  to  convict  only 
if  convinced  beyond  reasonable  doubt  of 
the  defendant's  guilt,  and  the  jury  re- 
tired. After  some  hours  spent  in  consul- 
^tion  without  reaching  an  agreement,  they 
were  brought  into  court,  and  the  trial  judge 
gave  them  an  additional  charge,  in  which 
he  told  them,  in  connection  with  other  re- 
marks, that  cases  were  to  be  decided  upon 
the  weight  of  evidence,  not  by  counting  wit- 
nesses, and  that  a  single  witness  may  be 
more  satisfying  than  a  half  dozen  witnesses 
who  contradict  him;  further,  that  this  was 
not  a  case  of  mistake,  but  someone  had  fal- 
sified, and  that  they  might  consider  the 
motive  of  the  boy  who  testified  to  purchas- 
ing the  liquor,  if  he  had  any  motive  in 
making  a  charge  that  was  false,  and  other 
remarks  in  the  same  general  line.  It  has 
been  held  by  the  court  that  in  a  case  whore 
one  witness  on  one  side  is  contradicted  by 
another  witness  on  the  other  side  as  to  the 
pivotal  fact  on  which  the  case  turns,  and 
there  is  no  possibility  that  the  testimony 
of  either  witness  can  be  the  result  of  mere 
mistake,  it  is  not  prejudicial  error  to  say 
to  the  jury  that  one  or  the  other  has  com- 
mitted perjury,  and  to  suggest  that  a  mo- 
tive should  be  found  for  such  perjury. 
Jackson  v.  State,  91  Wis.  253,  64  N.  W. 
838;*  Douglass  v.  State,  43  Wis.  392.  See 
also  Schutz  V.  State,  125  Wis.  452,  104  N. 
W.  90.  We  do  not  regard  the  statement 
that  cases  are  to  be  decided  upon  the  weight 
of  evidence,  not  by  counting  witnesses,  p,8 
calculated  to  convey  a  false  impression  to 
the  jury.  They  had  been  expressly  and 
clearly  charged  that  they  were  only  to  con- 
vict in  case  they  were  convinced  beyond  a 
reasonable  doubt;  and  this  instruction  was 
neither  expressly  nor  inipliedly  withdrawn, 
and  the  one  afterward  given  as  to  the 
weight  of  evidence  is  not  inconsistent  with 
it. 
Judgment  affirmed. 

Kerwin,  J.,  dissents. 

Timlin,  J.,  duhitante: 

There  was  neither  arraignment  nor  plea 
in  this  case.  The  decision' over  rules  Ander- 
son v.  State,  3  Pinney  "(Wis.  367,  Doug- 
lass V.  State,  3  Wis.  820,  and  Davis  v. 
State,  38  Wis.  487,  1  Am.  Crim.  Rep.  606. 
These  precedents,  while  mitigating  the  rigor 
of  the  ancient  law,  had  their  roots  deep  in 
antiquity.  Cooley's  Const.  Lim.  5th  ed.  p. 
379,  and  note  1;  id.  7th  ed.  p.  439,  note  2. 
THey  were  in  harmony  with  the  great 
weight  of  authority.  2  Enc.  PI.  &  Pr.  761- 
792.  As  stated  in  the  majority  opinion, 
they  stood  in  the  Supreme  Court  of  the 
United  States  for  due  process  of  law.    Not- 
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withstanding  the  chief  magistrate,  who 
holds  position  and  promotion  in  the  hollow 
of  his  hand,  has  spoken,  and  that  his  words 
have  kindled  in  the  University  a  flame  in 
whose  light  we  are  now  administering  the 
criminal  law.  I  am  reluctant  to  proceed  so- 
radically  and  so  rapidly  along  the  path  of 
reform.  In  every  well-ordered  common- 
wealth the  legislature  is  the  appropriate 
exponent  of  public  opinion.  The  courts,  for 
obvious  reasons,  are  not  and  should  not  be 
such  exponent.  I  think  even  we  who  are  in 
sympathy  with  the  president  and  the  Uni- 
versity should  have  waited  for  the  legisla- 
ture to  act. 

Again,  regarding  these  overruled  prece- 
dents as  merely  establishing  rules  of  proce- 
dure, is  it  possible  to  establish  and  orderly 
procedure  which  will  relieve  from  the  con- 
sequences of  such  gross  negligence  as  fail- 
ure to  arraign  the  accused,  and  to  ascertain 
whether  he  pleads  guilty  or  not  guilty,  for- 
mer conviction,  former  acquittal,  the  statute 
of  limitations,  lack  of  jurisdiction  in  the 
court,  privilege  from  arrest,  or  some  other 
defense  ?  When  we  have  bhanged  the  prt  ce- 
dents to  meet  this  case  of  negligence,  will 
that  avail  against  negligence  of  the  same 
degree  which  will  appear  in  another  form, 
or  with  reference  to  some  other  essential 
of  an  orderly  trial?  These  considerations 
make  me  doubt,  hesitate,  and  refuse*  my 
assent.  Again,  with  such  slaughter  of  prec- 
edent there  should  go  in  justification  of 
mitigation  "reasons  of  good  regard."  Else 
this  were  a  savage  spectacle. 

Now  it  may  be  that  these  precedents  de- 
served this  fate.  They  perhaps  deserved 
death  in  order  that  we  all  might  live.  They 
were  certainly  guilty  of  being  old.  They 
were  not  innocent  of  having  been  born  at 
the  wrong  time.  They  perhaps  distracted 
the  circuit  judges  in  the  consideration  of 
flne  scholastic  distinctions  concerning  lack 
of  ordinary  care  by  intruding  upon  them 
some  rude,  practical  experience  in  the  ex- 
ercise of  ordinary  care.  Like  primeval  man 
before  his  fall,  unconscious  of  sin,  they 
neglected  to  cover  themselves  with  foliage. 
Thev  obtruded  their  classical  clearness  and 
simplicity  against  the  turgid  toploftiness 
which  closed  the 'nineteenth  and  began  the 
twentieth  century  They  failed  to  stand 
for  any  corporate  privilege  or  advantage. 
For  all  this  they  perhaps  deserved  amorti- 
zation. But  before  oblivion's  curtain  falls 
upon  them  forever,  let  me  say  that  in  my 
youth,  before  professional  success  and  com- 
petence and  a  seat  on  the  supreme  bench 
had  their  value  impaired  by  realization,  and 
while  such  things  were  bright  with  the 
glamour  of  anticipation,  these  precedents 
seemed  to  me  profound  in  their  wisdom, 
unimpeachable  in  their  authority,  and  clear, 
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definite,    and    correct    in    their    doctrine. 
Mentors  of  my  brighter  days,  farewell! 

Barnes,  J.,  dissenting  (filed  January 
12,  1910)  : 

I  agree  with  the  chief  justice  that  chapter 
192,  p.  205,  Laws  1909  (3092m.  Stat.), 
should  receive  a  liberal  construction,  and 
that  the  failure  to  arraign  the  defendant  on 
trial  was  an  immaterial  error  that  might 
well  be  disregarded  after  verdict.  I  think, 
however,  the  judgment  should  be  reversed. 
The  material  testimony  in  the  case  was 
given  by  the  complaining  witness  on  the  one 
side,  and  the  defendant  in  the  case  and  his 
mother  on  the  other.  The  evidence  offered 
by  the  state  ^as  in  direct  conflict  with 
that  offered  by  the  defendant.  After  the 
jury  had  deliberated  for  some  time,  it  an- 
nounced that  its  members  were  unable  to 
agree  upon  a  verdict,  whereupon  the  court 
delivered  an  additional  charge,  in  which  it 
expressed  surprise  at  the  result  announced. 
The  court  told  the  jury  that  it  could  con- 
sider the  motive  of  the  complaining  wit- 
ness in  fabricating  the  story  he  told,  if  he 
did  fabricate  it,  and  the  lack  of  interest 
which  he  had  in  testifying  falsely,  as  well 
as  the  interest  of  the  defendant  in  the  re- 
sult of  the  prosecution.  This  was  certainly 
going  far  enough.  The  jury  was  further 
instructed:  "There  is  nothing  in  the  evi- 
dence in  this  case  to  show  why  he  (the 
complaining  witness)  should  say  that  Wil- 
liam Hack  sold  this  (the  liquor)  to  him, 
rather  than  some  other  saloon  keeper."  \ 
think  this  portion  of  the  charge  was  not 
only  argumentative,  but  was  well  calculated 
to  result  prejudicially  to  the  defendant. 
Taken  as  a  whole,  an  intelligent  juror  would 
naturally  understand  the  language  of  the 
court  to  mean  that  in  its  opinion  there  was 
no  reason  or  room  for  disagreement,  be- 
cause it  must  be  assumed  that  the  com- 
plaining witness  told  the  truth,  for  the 
reason  that  he  had  no  motive- for  falsifying, 
while  the  defendant  and  his  mother  had. 
It  is  substantially  the  same  kind  of  an  in- 
struction that  was  condemned  by  this  court 
in  Bodenheimer  v.  Chicago,  &  N.  W.  R.  Co. 
140  Wis.  623,  123  N.  W.  148,  and  in  other 
cases  cited  in  the  opinion  in  that  case.  It 
has  been  the  policy  of  our  jurisprudence  in 
this  state  to  inhibit  courts  from  telling 
juries  how  they  thought  cases  should  be 
decided.  I  think  such  policy  represents  the 
highest  development  of  the  law  pertaining 
to  jury  trials.  So  long  as  juries  are  per- 
mitted to  decide  questions  of  fact,  they 
should  be  permitted  to  do  so  without  dic- 
tation or  suggestion.  In  the  ordinary  case 
where  the  evidence  is  conflicting,  an  in- 
timation from  the  trial  court  as  to  how  it 
thinks  facts  should  be  found  is  all-suflRcient 
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to  secure  a  verdict  in  accordance  with  the 
suggestion.  Certainly,  no  one  can  say  that 
the  instruction  in  question  was  not  directly 
responsible  for  the  verdict  returned.  The 
reasonable  probabilities  are  that  it  was.  If 
erroneous,  it  was  in  my  judgment  prejudi- 
cial; and  I  think  it  was  erroneous. 

Marshall,  J.,  concurring  (filed  January 
29,  1910): 

The  decision  seems  to  be  such  a  signifi- 
cant recognition  of  the  written  law  designed 
for  judicial  guidance  by  the  wise  lawgivers 
of  our  early  state  history,  that  I  cannot 
well  forego  adding  briefly  to  the  opinion  of 
the  chief  justice,  to  the  end  that  no  thought 
may,  necessarily,  be  indulged  in  that  the 
result  is  a  stretch  of  judicial  authority,  or 
inconsiderate  abrogation  of  precedents,  in 
response  to  mere  public  opinion,  generated 
by  anyone  however  exalted,  or  promoted 
by  any  class  however  worthy. 

The  great  reluctance  of  courts  to  lay  aside 
a  technical  rule  sanctified  by  age,  even  after 
all  reasons  for  its  being  dignified  as  vital 
have  ceased  to  exist,  and  few  even  appre- 
ciate its  basis  or  the  reason  for  the  former 
significance, — is  well  illustrated  by  the  te- 
nacity with  which  they  have  adhered  to  the* 
idea  that  arraignment  and  plea,  before  im- 
paneling the  jury  in  a  criminal  case,  are 
so  essential  to  validity  of  the  trial  that 
neither  ought  to  be,  and  that  the  plea 
certainly  is  not,  a  matter  that  can  be 
waived.  That  idea,  with  some  others,  long 
prior  to  the  Code,  only  had  vitality  to  vex 
courts,  afford  facility  to  persons  not  ade- 
quately imbued  with  true  legal  ethics,  to 
lay  traps  for  judicial  administrators,  and 
embarrass  and  sometimes  defeat  justice,  and 
was  intended  to  be  swept  away  by  the  Code 
adopted  more  than  half  a  century  ago. 

The  reformed  procedure  was  received 
coldly  by  many,  especially  of  the  older 
practitioners  and  judges.  We  do  not  to  this 
day  fully  appreciate  the  great  judicial  revo- 
lution intended  by  it,  rendering  justice 
more  certain,  more  speedy,  and  more 
economical  of  attainment.  Appreciation  of 
the  intended  change  has  come  about  so 
slowly  that,  after  fifty-three  years,  we  are 
quite  far  from  fully  comprehending  its 
beneficent  purpose,  and  judicial  inertia  in 
that  regard  in  the  particular  situation  is 
only  overcome  by  a  redeclaration  with 
some  slight  change  of  phraseology,  of  the 
wise  public,  policy  that  "the  court  shall,  in 
every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  affect  the  substantial 
rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect."  Stat.  ^1808,  § 
2829.  How  those  words  grow  upon  one  as 
n."^  L.R.A.(N,S.) 


we  comprehend  the  conditions  the  Code  was 
intended  to  displace.  Old  methods  with 
their  numberless  technicalities  and  sancity 
of  unsubstantials,  at  one  stroke,  were,  in 
contemplation  of  the  statute  builders,  put 
aside,  and  in  place  thereof  was  erected  a 
simple,  easily  understood  and  administered 
system  of  procedure,  conformable  to  the 
idea  that  the  attainment  of  justice  is  the 
only  legitimate  end  sought  in  litigation,  and 
that  mistakes  without  prejudice,  however 
numerous,  and  mere  useless  formalities, 
should  not  bar  the  way  to  such  attainment, 
nor  make  that  end  uncertain  or  needlessly 
difficult  to  reach. 

The  reason  for  the  ancient  vital  character 
of  calling  the  prisoner  to  stand  before  the 
court  with  uplifted  hand  in  acknowledg- 
ment of  his  identity,  reading  the  indictment 
to  him  in  English,  propounding  the  formal 
question  in  respect  thereto,  and  taking  and 
recording  his  response,  was  because  of  the 
indictment  being  in  Latin,  the  accused  not 
having  the  aid  of  counsel,  nor  being  per- 
mitted to  testify  in  his  own  behalf.  When 
the  charge  came  to  be  framed  in  quite 
simple  English,  understandable  by  most 
anyone,  and  the  prisoner  to  have  the  assist- 
ance of  counsel  and  the  right  to  testify  in 
his  own  behalf,  and  to  have  the  full  benefit 
of  the  presumption  of  innocence  the  same  as 
if  he  denied  the  charge  in  the  most  formal 
and  positive  way,  whether  he  did  so  in 
fact  or  not,  the  mere  arraignment  and  plea 
lost  very  much  of  their  ancient  significance, 
since  going  to  trial  without  them  involved, 
by  necessary  inference,  a  denial  of  guilt 
and  challenge  of  the  state  to  prove  the  con- 
trary. Subsequent  holdings  that  such  for- 
malities could  not  be  waived  expressly  or 
by  necessary  inference  gave  controlling  ef- 
fect to  compliance  with  useless  formalities. 

That  a  conviction  by  a  jury  without  ar- 
raignment or  plea  is  invalid  is  held  by 
many  courts  under  common-law  procedure 
and  some  under  Code  procedure  as  well. 
Case  after  case  might  be  cited.  But  the 
more  extended  the  citations  the  greater  the 
proof  of  reluctance  of  courts  to  free  them- 
selves,— even  with  the  assistance  of  writteir 
laws  in  spirit  commanding  it,— from  the 
thraldom,  so  to  speak,  of  useless  technicali' 
ties.  This  court,  especially  in  recent  years, 
has,  generally  speaking,  cut  loose  from  all 
such  inferences  with  the  administration  of 
justice.  There  are  a  few  situations,  where 
to  break  away  meant  the  overruling  of  a 
long  line  of  decisions  made,  perhaps,  by 
overlooking  or  not  appreciating  the  intend- 
ed displacement  by  the  Code,  with  which 
some  have  not  been  able  easily,  if  at  all, 
to  brini?  themselves  into  full  harmony. 

In  the  situation  suggested  the  re-enact- 
ment of  Stat.  1 898,  §  2829,  as  an  admonition 
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from  the  body  of  the  people,  perhaps  may 
be  helpful  in  rescuing  the  judiciary  from 
any  such  disability. 

The  first  decision  in  this  state  as  to  the 
absolute  necessity  of  a  formal  plea  was 
Anderson  v.  State,  3  Pinney  (Wis.)  367, 
which  was  followed  by  Douglass  v.  State, 
3  Wis.  820.  They  were  decided  before  the 
adoption  of  the  Code. 

The  logic  of  such  cases  was  not  fully 
followed,  after  such  adoption,  in  State  v. 
Cole,  19  Wis.  129,  88  Am.  Dec.  678,  in  that 
the  court  held  that  impaneling  and  swear- 
ing the  jury  before  arraignment  and  plea 
was  not  fatal  error.  That  case  was  dis- 
cussed without  being  overruled  in  Davis  v. 
State,  38  Wis.  487,  1  Am.  Crim.  Rep.  606, 
the  court,  however,  afiirming  the  early  cases. 
That  the  subject  was  not  very  much  studied 
is  evident  because  it  was  said  no  authority 
to  the  contrary  of  the  decision  was  cited, 
and  the  court  could  not  find  any,  and  be- 
cause the  effect  of  the  Code  was  entirely 
overlooked. 

As  early  as  1845,  as  indicated  in  Fernan- 
dez v.  State,  7  Ala.  511,  cited  by  the  court, 
under  a  Code  somewhat  similar  to  ours,  it 
was  held  that  to  go  to  trial  without  objec- 
tion was  equivalent  to  a  formal  arraignment 
and  plea,  and  that  the  mere  formality  of 
entering  a  plea  on  the  record  could  be  sat- 
isfied at  any  time. 

In  People  v.  Osterhout,  34  Hun,  260,  also 
cited  by  the  court,  the  subject  was  treated 
thus:  "The  defect  is  merely  technical,  af- 
fecting no  [substantial]  rights  whatever." 
"Nor  may  this  court  on  appeal  regard  tech- 
nical errors  or  defects  or  exceptions  which 
do  not  affect  substantial  rights''  (referring 
to  a  statute  from  which  ours  was  copied). 
"If  this  section  is  to  have  any  meaning  at 
all,  it  applies  exactly  to  a  case  like  the 
present.  .  .  .  Everyone  who  knows  any- 
thing of  a  criminal  trial  must  see  that  the 
omission  did  the  defendant  no  harm. 
.  .  .  Where  the  prisoner  appears  with 
his  own  counsel,  the  omission  formally  to 
arraign  and  to  ask  for  a  plea  is  immaterial 
to  his  rights,  and  may  be  deemed  to  be 
waived." 

This  in  People  v.  Bradner,  107  N.  Y.  1,  9. 
13  N.  E.  87,  90,  is  to  the  same  effect:  "A 
formal  plea  of  not  guilty  is  not  necessary 
to  put  the  defendant  on  trial."  Further 
in  effect,  going  to  trial  as  if  an  issue  were 
formed,  all  participants  acting  as  if  all 
formalities  had  been  complied  with,  is 
equivalent  to  arraignment  and  plea.  "It 
would  be  sacrificing  substance  to  form  not 
to  give  effect  to  the  transaction  according 
to  the  plain  understanding  of  the  court 
and  the  parties." 
45  L.BJ1.(K.8.) 


Further  cases  cited  by  the  court  are  on 
the  same  line,  as  follows: 

In  State  v.  Cassady,  12  Kan.  550,  1  Am. 
Crim.  Rep.  567,  it  was  conceded  that  ab- 
sence of  a  plea  formally  joining  issue  was 
fatal  to  a  conviction  at  common  law.  "But," 
said  the  court,  "under  our  statutes  we  think 
a  different  rule  must  obtain."  And  referring 
to  statutes  to  accomplish  the  same  result  as 
ours  §  2829,  and  a  similar  statute  to  ours 
as  to  entering  pleas  for  the  accused  upon 
his  refusal  to  plead,  "it  seems  to  us  that 
under  those  sections  the  omission  did  not 
and  could  not  affect  the  substantial  rights 
of  the  defendant,  and  therefore  is  not 
ground  for  disturbing  the  judgment." 

State  v.  Straub,  16  Wash.  Ill,  47  Pac 
227,  is  significant  in  that  it  was  a  capital 
case.  The  Code  was  the  same,  substantially, 
as  ours.  Acknowledging  fully  the  common - 
law  rule,  the  court  said:  "We  think,  un- 
der the  system  adopted  by  the  Code  in  this 
state,  that  such  an  omission  is  purely  tech- 
nical, that  it  does  not  affect  any  of  the 
substantial  rights  of  the  defendant,  and 
that,  if  otherwise  properly  convicted,  the 
judgment  should  not  be  reversed.  Indeed, 
this  is  the  holding  of  many  modern  courts 
under  statutes  similar  to  ours." 

In  Hudson  v.  State,  117  Ga.  704,  45  S.  E. 
66,  the  court  said,  substantially,  a  person 
who  goes  to  trial  without  a  formal  plea, 
but  in  all  respects  as  if  one  had  been  en- 
tered, and  has  had  the  benefit  of  the  pre- 
sumption of  innocence,  cannot  thereafter 
take  advantage  of  what  he  thus  waives.  He 
is  not  prejudiced  in  any  right. 

In  view  of  the  foregoing  it  cannot  well  be 
said  the  court,  by  the  judgment  here,  has 
changed  the  law,  invading  the  legislative 
field  in  that  regard.  The  legislature  by  the 
Code  abrogated  the  doctrine  that  arraign- 
ment and  plea  in  a  criminal  case  cannot  be 
waived.  The  difiiculty  is  that  such  fact  was 
overlooked  in  Davis  v.  State,  supra.  That, 
and  perhaps,  a  few  other  failures  here  to 
respond  to  the  broad  spirit  of  the  judicial 
reform  of  1856,  doubtless  led  to  the  re- 
enactment  in  1 909,  of  §  2829  of  the  statutes. 

While,  in  my  judgment,  the  decision  here 
is  conformable  to  and  required  by  the  law 
of  1856  and  numerous  decisions  that  rights 
even  of  a  fundamental  character  may  be 
waived  in  a  criminal  as  well  as  in  a  civil 
case,  overruling  the  principles  of  Davis  v. 
State,  supra,  I  claim  for  the  court  inherent 
power  and  duty  to  reach  the  same  result 
independently  of  legislative  assistance.  The 
doctrine  of  Davis  v.  State,  as  to  arraign- 
ment and  plea  not  being  waivable,  is 
wholly  of  judicial  creation.  Not  only,  as 
said  by  the  chief  justice,  have  the  basic  rea- 
sons which  suggested  such  doctrine  as  a 
guard  against  injustice  long  since  ceased  to 
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'exist,  but  just  as  weighty  reasons,  prior 
to  the  legislation  of  185G,  called  for  its 
abrogation  as  a  useless  interference  with 
*tbe  due  administration  of  justice.  The 
inherent  power  of  the  court,  which  originat- 
ed the  doctrine  to  satisfy  seeming  require- 
ments of  the  social  state  which  no  longer 
exist,  may  properly  be  used  to  lay  it  aside 
as  a  legal  curiosity,  appreciable  only  by  a 
Icnowledge  of  its  antecedents  and  inadapt- 
able  for  any  beneficial  purpose  in  our 
modem  life. 
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SAM  WOOD,  Appt., 

STATE  OF  OKLAHOMA. 
(4  Okla.  Crim.  Rep.  436,  112  Pac.  11.) 

C/riiiiinal  law  —  arraignment  —  waiver. 

1.  (a)  Where  the  record  is  silent  as  to 
whether  or  not  the  defendant  has  been  ar- 
raigned, but  shows  that  the  defendant  ap- 
peared by  counsel  and  announced  ready  for 
trial,  participated  in  the  selection  of  the 
jury  and  the  examination  of  the  witnesses, 
and  further  shows  that  the  issues  in  the 
•case  were  properly  made  up  and  submitted 
to  the  jury,  it  is  too  late  after  conviction 
for  the  defendant  to  object  upon  the  ground 
that  he  was  not  arraigned,  (b)  Whore  the 
record  is  silent  as  to  whether  the  defend- 
ant had  been  arraigned,  but  affirmatively 
shows  that  the  defendant  was  accorded  ail 
the  rights  and  privileges  which  the  statute 
secures  him  by  arraignment,  this  court  will 
presume  that  the  defendant  was  either  ar- 
raigned or  that  he  waived  arraignment. 

Appeal  —  objection  to  evidence  ^  brief. 

2.  Objections  to  testimony  made  in  the 
lower  court  will  only  be  considered  by  this 
court  where  the  precise  error  complained 
of  is  clearly  pointed  out  in  the  brief  of 
counsel,  with  a  statement  of  the  testimony 
objected  to,  so  as  to  enable  this  court  to 
understand  the  questions  presented.  The 
brief  must  also  contain  a  statement  of  the 
page  of  the  record  on  which  the  matter  com- 
plained of  can  be  found,  and  it  mu^t  also 
clearly  state  the  argument  of  counsel,  and 
contain  the  authorities  relied  upon  to  sus- 
tain the  objections  made  in  the  lower  court. 

Evidence  ■—  manslanirhter  —  snfndency. 

3.  For  evidence  held  to  be  sufficient  to 
sustain  a  conviction  for  manslaughter  in 
the  first  degree,  see  opinion. 

Appeal  —  instructions  —  showing  error. 

4.  Exceptions  reserved  to  the  instructions 
of  the  trial  court  will  not  be  considered  by 

Headnotcs  by  Fubman,  P.  J. 

Note. —  As  to  effect  upon   conviction  of 
failure  to  give  accused  an  opportunity  to 
plead,  see  note  to  Hack  v.  State,  ante,  664. 
^5  L.RJ1.(NJ5.)  43 


this  court,  unless  the  brief  clearly  points 
out  the  alleged  defect  in  said  instructions, 
or  unless  said  instructions  are  fundamen- 
tally wrong. 

Same  —  presence    of    accused  —  pre- 
sumption. 

5.  Where  the  record  is  silent  as  to  the 

f)resence  of  the  defendant  upon  one  day  of 
lis  trial,  but  shows  affimatively  tiiat  he 
was  present  and  announced  ready  for  trial 
when  the  trial  began,  and  also  that  he  was 
present  when  the  verdict  of  the  jury  was 
returned,  the  entire  record  mav  he  con- 
sidered, and  may  be  sufficient  to  justify  the 
presumption  that  the  defendant  was  pres- 
ent on  the  day  on  which  the  record  was 
silent  as  to  his  presence.  See  facts  and 
conclusions  in  the  opinion  justifying  this 
presumption. 

New  trial  —  improper  argument.—  prov- 
ocation. 

6.  Where  improper  remarks  made  by  a 
prosecuting  attorney  to  a  jury  have  been 
provoked  by,  and  are  in  reply  to,  remarks 
made  by  defendant's  counsel,  such  remarks 
of  the  county  attorney  are  not  ordinarily 
ground  for  new  trial. 

Judgment  —  variance  from  verdict. 

7.  (a)  All  judgments  and  sentences  of 
the  court  must  follow  and  be  based  upon 
the  verdict  of  the  jury,  (b)  Where  there 
is  a  variance  between  the  verdict  of  tht* 
jury  and  the  sentence  of  the  court,  it  must 
appear  from  the  record  that  such  variance 
cannot  be  corrected  without  depriving  the 
defendant  of  a  substantial  right,  before  the 
conviction  will  be  set  aside,  but  the  cause 
will  be  remanded  to  the  lower  court  for 
resentence,  (c)  It  is  the  duty  of  the  coun- 
ty attorne}rs  of  the  state  to  prepare  all 
orders  and  judgments  in  criminal  cases,  and 
when  an  appeal  is  taken,  it  is  also  their 
duty  to  carefully '  read  over  the  case  made 
and  transcript  of  the  record,  and  see  that 
the  orders  and  judgments  of  the  court  are 
correctly  copied  therein. 

(December  3,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Pittsburg 
County  convicting  him  of  manslaughter  on 
a  charge  of  murder.  Affirmed  with  direc- 
tions. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lester  &  Hammond  and  Ar- 
note  &  Monk  for  appellant. 

Mr.  Smith  C.  Matson,  Assistant  Attor- 
ney Genera],  for  the  State. 

Furman,  P.  J.,  delivered  the  opinion  of 
the  court: 

First.  Counsel  for  appellant  insist  that 
this  conviction  should  be  reversed  because 
the  record  fails  to  show  that  the  defendant 
had  been  arraigned.  In  the  early  days  of 
the  common  law,  when  the  defendant  had 
no  right  to  be  represented  by  counsel,  or 
to  testify  in  his  own  behalf,  and  when  the 
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punishment  for  felonies  was  extremely  se- 
vere, if  not  cruel,  great  weight  was  ac- 
corded to  the  forms  and  modes  of  criminal 
procedure,  which  were  looked  upon  as  a 
bulwark  of  defense  against  improper  con- 
victions. An  arraignment  was  a  matter  of 
great  form  and  ceremony.  The  prisoner 
was  placed  in  a  box  or  dock,  and  the  indict- 
ment was  read  to  him  by  an  officer  desig- 
nated for  that  purpose.  He  was  required  to 
hold  up  his  right  hand  to  identify  himself 
as  the  person  being  arraigned.  The  judge 
lH>fore  whom  a  trial  took  place  was  regard- 
od  as  counsel  for  the  defendant.  The  in- 
dictment was  read  to  the  defendant  to  in- 
form him  of  the  particular  ofTense  with 
which  he  was  charged,  and  to  obtain  his 
plea  thereto,  and  thereby  enable  the  court 
to  determine  whether  it  was  necessary  to 
have  witnesses  summoned  for  the  prose- 
cution. If  he  pleaded  not  guilty,  the  clerk 
of  the  court  would  then  demand  how  he 
would  be  tried.  The  common  answer  was, 
•*By  God  and  the  country."  The  clerk  then 
ontered  on  the  record,  "The  defendant 
pleads  not  guilty,  and  demands  to  be 
tried  by  God  and  the  country.**  The  clerk 
then  said,  "I  pray  Thee,  O,  God,  to  send  to 
this  defendant  a  good  deliverance.**  The 
defendant  was  given  an  opportunity  to 
state  to  the  court  what  'fitnesses  he  desired 
to  have  summoned  in  his  defense.  The  con- 
ditions surrounding  an  arraignment  in 
olden  times  have  long  since  passed  away, 
but  in  many  states  there  is  a  strong  dis- 
position to  regard  the  old  forms  of  the  com- 
mon law  as  sacred  thinp^s,  when,  as  a  mat- 
ter of  fact,  many  of  tliem  are  as  lifeless 
as  the  mummies  of  £gy pt.  As  late  as  180G, 
in  the  state  of  Massachusetts,  the  defendant 
was  required  to  be  arraigned  in  the 
presence  of  three  judges,  and  a  capital  con- 
viction was  reversed  because  it  appeared 
from  the  record  that,  without  objection  on 
the  part  of  the  defendant,  only  one  judge 
was  present  when  the  defendant  was  ar- 
raigned. See  Com.  v.  Hardy,  2  Mass.  303. 
VVc  must  confess  to  a  want  of  sympathy 
with  precedents  of  this  character.  They 
have  no  more  application  to  the  law  and 
to  conditions  existing  in  Oklahoma  than 
would  the  provisions  of  the  Code  of  Ham- 
murabi, the  first  King  of  Babylon,  said  to 
have  been  a  contemporary  of  Abraham, 
which  code  was  discovered  in  1901  at  Susa, 
in  Persia,  by  a  party  of  French  excavators. 
This  code  is  claimed  to  be  the  oldest  known 
code  of  laws.  Therefore  if  there  is  to  be  no 
progress  and  development  in  the  law,  the 
Code  of  Hammurabi,  by  all  means,  should 
be  cited  and  followed  by  courts  of  modern 
times. 

Our  statutes  provide  for  an  arraignment, 
and  specifically  direct  what  should  be  done 
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upon  arraignment,  and  thereby  show  why 
an  arraignment  is  required.  They  provide 
that  if  the  defendant  be  without  counsel,  he 
must  be  informed  by  the  court  that  it  is 
his  right  to  have  counsel  before  being  ar- 
raigned, and  he  must  be  asked  if  he  desires 
the  aid  of  counsel.  If  he  desires  and  is  un- 
able to  employ  counsel,  the  court  is  re- 
quired to  assign  counsel  to  defend  him. 
He  must  also  be  asked  when  he  is  arraigned 
if  the  name  by  which  he  is  indicted  is  his 
true  name.  He  must  then  declare  his  true 
name,  or  be  proceeded  against  in  the 
name  of  the  indictment.  If,  on  arraign- 
ment the  defendant  requires  it  he  must 
be  allowed  until  the  next  day,  or  such  fur- 
ther time  may  be  allowed  him  as  the 
court  may  deem  reasonable,  to  answer  the 
arraignment.  In  answering  the  arraign- 
ment the  defendant  may  either  move  the- 
court  to  set  aside  the  indictment,  or  may 
demur  or  plead  thereto.  See  Snyder's 
Comp.  Laws  of  Oklahoma  1909,  §§  6731,, 
6733,  6736,  6737.  It  is  seen  from  this  that 
the  object  and  purpose  of  an  arraignment 
is  to  obtain  issues  either  of  fact  or  of  lav 
for  trial,  and  to  inform  the  defendant  of 
his  right  to  be  represented  by  counsel, 
either  of  his  own  choice  or  under  appoint- 
ment from  the  court;  and  also  to  informs 
him  of  the  precise  ofTense  charged  against 
him,  in  order  that  he  may  be  able  to  pre- 
pare for  trial,  and  to  enable  the  defendant 
to  obtain  such  time  as  will  be  necessary  to^ 
make  such  preparation.  These  are  the 
purposes  for  which  a  defendant  is  ar- 
raigned, and  are  the  substantial  rights 
which  an  arraignment  is  intended  to  se- 
cure to  a  defendant. 

The  record  in  this  case  shows  that  the  de- 
fendant was  not  deprived  of  any  of  these 
rights,  but  that  he  exercised  each  of  them. 
Iherefore,  under  our  statute,  which  re- 
quires this  court  to  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  aflfect  the  sub- 
stantial rights  of  a  defendant,  this  con- 
viction cannot  be  set  aside  because  the 
record  fails  to  show  that  the  defendant  was 
arraigned,  when  it  does  show  that  all  of 
the  rights  secured  by  an  arraignment  were 
exercised  by  him.  VVhere  there  is  no  injury 
the  law  allows  no  remedy.  While  th<» 
record  in  this  case  is  silent  as  to  whether 
or  not  the  defendant  was  a-'^tually  ar- 
raigned, yet  it  does  appear  from  the  record 
that  upon  his  trial  the  defendant  was  repre- 
sented by  counsel,  and  that  he  announced 
ready  for  trial  and  participated  in  the 
selection  of  the  jury,  and  that  testimony 
was  offered  in  his  behalf,  and  the  instruc- 
tions of  the  court  to  the  jury,  which  arc 
made  a  part  of  the  record  by  our  statutes, 
state  that  the  defendant  had  pleaded  "not 
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guilty."  The  record  also  shows  that  a 
motion  for  a  new  trial  and  a  motion  in  ar- 
rest of  judgment  were  made,  and  no  objec- 
tion was  presented  upon  the  ground  that 
the  defendant  had  not  been  arraigned. 
When  called  to  the  bar  of  the  court  to  have 
the  sentence  of  the  law  pronounced  against 
him,  ]ie  was  asked  what  he  had  to  say  why 
sentence  should  not  be  pronounced,  and  he 
interposed  no  objection  whatsoever.  He 
presents  the  alleged  want  of  arraignment 
for  the  first  time  in  this  court. 

We  are  of  the  opinion  that  when  the  rec- 
ord shows  that  a  defendant  appeared  in 
court  represented  by  counsel,  and  voluntari- 
ly announced  ready  for  trial,  and  partici- 
pated in  the  selection  of  the  jury,  and  of- 
fered evidence  in  his  behalf,  and  that  the 
issues  were  made  up  and  properly  sub- 
mitted to  the  jury,  it  is  too  late  for  him, 
after  conviction,  to  claim  that  he  was  not 
arraigned.  In  the  light  of  the  record  in  this 
case,  a  reversal  of  this  conviction  simply 
because  the  record  fails  to  show  that  the 
defendant  was  arraigned  would  be  to  juggle 
with  justice  and  permit  the  defendant  to 
play  with  loaded  dice.  It  would  prove  that 
this  court  attaches  more  weight  to  shadow 
tlian  to  substance,  to  form  than  to  justice. 
The  Enc.  of  PI.  A  Pr.  vol.  2,  p.  791,  %  3,  is 
as  follows:  "By  proceeding  to  trial  without 
objection,  the  defei\(lant  precludes  himself 
from  taking  advantage  of  the  failure  of  the 
record  to. show  an  arraignment  or  plea.'' 

The  case  of  State  v.  Cassaday,  12  Kan.  561, 
1  Am.  Crim.  Rep.  567,  is  directly  in  point. 
Justice  Brewer,  then  a  member  of  the  state 
supreme  court  and  afterwards  a  member  of 
the  Supreme  Court  of  the  United  States, 
said:  "The  record  fails  to  show  that  de- 
fendant was  arraigned  or  pleaded  to  the 
information.  It  shows  that  he  appeared  in 
person  and  by  counsel,  and  that  both 
parties  being  ready  for  trial  on  the  infor- 
mation filed,  a  jury  was  called  and  the  case 
tried.  An  affidavit  appears  in  the  tran- 
script to  the  efrect  that,  as  a  matter  of 
fact,  the  defendant  was  not  arraigned,  and 
did  not  plead;  but  by  what  right  such  affi- 
davit appears  in  the  transcript  we  cannot 
tell.  It  was  not  made  a  part  of  the  bill  of 
exceptions,  nor  does  it  appear  to  have  been 
used  upon  any  of  the  motions  in  the  case. 
Assuming  it,  however,  to  be  proven,  that 
the  defendant  was  not  arraigned,  and  did 
not  enter  a  formal  plea,  but  being  present 
in  person  and  by  counsel,  and  announcing 
jiimself  ready  for  trial  upon  the  infor- 
mation, went  to  trial  before  a  jury  regular- 
ly impaneled  and  sworn,  and  submitted  the 
question  of  guilt  to  their  determination, 
will  the  omission  of  the  arraignment  o** 
formal  plea  avail  tlie  defendant  thereafter, 
either  on  a  motion  for  new  trial,  or  in  ar- 
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rest  of  judgment?  It  may  be  conceded  that 
at  common  law  it  would.  See  the  authori-> 
ties  cited  by  defendant  in  his  brief.  But 
under  our  statutes  we  think  a  different  rule- 
must  obtain.  By  §  161  of  the  Criminal 
Code  (Gen.  Stat.  1908,  §  846),  it  is  de- 
clared that  when  a  person  shall  be  ar- 
raigned 4t  shall  not  be  necessary  to  ask 
him  how  he  will  be  tried;  and  if  he  deny 
the  charge  in  any  form,  or  require  a  trial, 
or  if  he  refuse  to  plead  or  answer,  and  in 
all  cases  when  he  does  not  confess  the  in- 
dictment or  information  to  be  true,  a  plea 
of  not  guilty  shall  be  entered,  and  the  same- 
proceedings  shall  be  had  in  all  respects  a» 
if  he  had  formally  pleaded  not  guilty.'' 
And  by  §  293  it  is  provided  that,  'on  an 
appeal  the  court  must  give  judgment  with* 
out  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.'  It  seems  to 
us  that  under  those  sections  the  omission 
did  not  and  could  not  affect  the  substantial 
rights  of  the  defendant,  and  therefore  i» 
not  ground  for  disturbing  the  judgment. 
State  V.  Lewis,  10  Kan.  157." 

In  the  case  of  United  States  v.  Molloy 
(C.  0.)  31  Fed.  19,  Judge  Brewer,  then  a 
member  of  the  Supreme  Court  of  the  ITnit- 
ed  States,  again  said:  "In  the  first  place» 
it  is  well  to  consider  what  the  purpose  and 
necessity  of  an  arraignment  is.  It  is  laid 
down  in  the  old  law  books  that  three  ob- 
jects are  to  be  subserved:  (1)  The  identi- 
fication of  the  defendant;  (2)  giving  hin» 
information  of  the  particular  offense 
charged  against  him  for  which  he  is  to  be 
tried;  and  (3)  to  receive  from  him  the  plea 
wliich  he  makes  to  that  charge.  Now  in  the 
case,  as  tried,  it  is  perfectly  evident  that 
the  defendant  knew  exactly  the  offense 
charged  against  him;  that  he  was  identi- 
fied; and  that  he  denied  the  charge  and 
went  to  trial  upon  that  denial.  Indeed,  he 
went  on  the  witness  stand  himself,  and 
and  there  denied  it.  It  may  seem  some- 
thing of  an  anomaly  to  say  that  proceed- 
ings may  be  such  that  in  the  trial  court 
there  is  no  evidence  of  prejudicial  error 
when  the  record  transferred  to  an  appel- 
late court  may  disclose  such  error.  And 
yet  this  matter  of  arraignment  presents 
very  much  such  a  case.  Where  a  record 
taken  to  the  Supreme  Court  shows  simply 
an  indictment,  a  trial,  and  a  conviction, 
there  is  nothing  affirmatively  appearing 
upon  the  face  of  the  record  from  which 
that  court  can  say  that  the  defendant  knew, 
prior  to  the  impaneling  of  the  jury,  and 
prior  to  the  trial,  the  exact  nature  of  the 
charge  against  him.  Non  constat  but  that 
lie  went  to  trial  supposing  that  the  charsie 
was  one  thing,  and,  after  the  testimony  was 
'  introduced,    discovered    for    the    first    time 
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that  he  was  being  tried  for  another  and  dif- 
ferent offense.  And  so,  pursuing  that 
thought,  that  court  might  say  that  the 
record  disclosed  error,  because  it  failed  to 
show,  as  one  of  the  guaranties  of  bis  pro- 
tection, that  he  knew,  prior  to  the  time  his 
case  was  presented  to  the  jury,  the  exact  of- 
fense charged  against  him.  But  the  trial 
court  may  have  had,  as  my  Brother  Thayer 
had  in  this  trial,  the  most  abundant  evi- 
dence that  the  defendant  knew  exactly  the 
offense  which  was  charged  against  him,  and  I 
was  prepared  to  go  to  trial  upon  it;  and  if 
he  did,  all  that  the  arraignment  subserves 
was  accomplished;  and  to  say  that  he 
should  be  entitled  to  a  new  trial  for  that 
omission  would  seem  to  be,  as  Chief  Justice 
Henry  well  says,  'like  trifling  with  justice. 
But  further  than  that,  we  have  the  Federal 
statute  which  provides  (§  1025,  U.  S.  Comp. 
Stat.  1901,  p.  720)  that  'no  indictment 
found  and  presented  by  a  grand  jury,'  etc., 
.  .  .  'nor  shall  the  trial,  judgment,  or 
other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in 
matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant.'  I  am 
aware  that,  putting  a  narrow  construction 
on  that  section,  it  might  be  said  that  it 
refers  only  to  a  defect  in  the  form  of  the 
indictment;  and  yet  it  is  obvious  to  my 
mind,  from  the  whole  tenor  of  the  Federal 
statutes,  that  it  has,  or  was  intended  to 
have,  a  broader  significance,  and  to  declare 
that  no  mere  irregularity  or  defect  in  the 
form  of  the  proceedings,  which  did  not 
tend  to  the  prejudice  of  the  defendant, 
should  be  ground  for  a  new  trial." 

The  court  of  appeals  of  Texas,  in  the  case 
of  Plasters  v.  State,  1  Tex.  App.  685,  said: 
"If  the  record  shows  that  a  defendant  has 
pleaded  not  guilty  in  any  case,  but  fails 
to  show  that  an  arraignment  has  taken 
place,  a  judgment  of  conviction  would  not 
be  reversed  by  this  court  simply  because  the 
record  was  silent  on  the  subject  of  an  ar- 
raignment. We  would  consider  that  the 
arraignment  had  been  waived." 

The  same  court  said  in  Wilson  v.  State, 
17  Tex.  App.  526:  "If  the  record  in  a  capi- 
tal case,  on  appeal,  shows  that  the  defend- 
ant pleaded  'not  guilty,'  but  is  silent  re- 
specting the  arraignment  of  the  defendant, 
this  court  will  presume  that  an  arraign- 
ment was  waived." 

In  the  case  of  Steagald  v.  State,  22  Tex. 
App.  464,  3  S.  W.  771,  the  same  court  said: 
"If,  in  a  capital  case,  record  on  ap- 
peal shows  that  the  defendant  pleaded  'not 
guilty,'  but  is  silent  respecting  his  arraign- 
ment, this  court,  presuming  that  an  ar- 
raignment was  waived,  will  not  reverse  the 
judgment  of  conviction  for  want  of  an  ar- 
raignment." 
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In  the  case  of  State  y.  Grate,  68  Mo.  27, 
3  Am.  Crim.  Rep.  322,  the  supreme  court 
of  that  state  said :  "Although  there  was  no 
formal  arraignment  of  the  defendant,  yet 
the  record  shows  that  he  pleaded  not  guilty 
to  the  indictment,  and  this  answers  the  ob- 
jection on  that  score.  State  v.  Braun- 
schweig, 36  Mo.  397;  State  v.  Saunders,  53 
Mo.  234." 

In  the  case  of  State  v.  Winstrand,  37 
Iowa,  110,  the  supreme  court  of  that  state 
said:  "If  the  record  is  silent  as  to  the  ar- 
raignment, it  will  be  presumed  that  the  de- 
fendant was  properly  arraigned  and  failed 
to  give  his  true  name,  or  that  he  waived 
the  arraignment." 

In  the  case  of  Paris  v.  State,  36  Ala.  232, 
the  supreme  court  of  that  state  said: 
"When  the  record  in  a  criminal  case  shows 
that  the  prisoner,  being  brought  to  the  bar 
in  custody,  pleaded  not  guilty,  without 
raising  any  objection  to  the  preliminary 
proceedings,  and  was  thereupon  tried  and 
convicted,  the  appellate  court  will  not  re- 
verse the  judgment  of  conviction  because 
the  record  does  not  affirmatively  show  that 
he  was  formally  arraigned  and  served  with 
a  copy  of  the  indictment  and  a  list  of  the 
jury." 

In  the  case  of  Bassett  v.  State,  44  Fla. 
12,  33  So.  263,  the  supreme  court  of  that 
state  said:  "Where  there  is  sufficient  in 
the  record  to  show  the  presence  of  the  ac- 
cused in  court  during  the  proceedings,  the 
omission  of  a  formal  arraignment  is  waived 
by  pleading  to  the  indictment." 

In  the  case  of  State  v.  Grove,  61  W.  Va. 
697,  57  S.  E.  296,  the  supreme  court  of  that 
state  said:  "An  order  in  a  criminal  case, 
reciting  the  entry  of  a  plea  of  not  guilty 
by  the  prisoner,  and  then  saying,  'and  the 
attorney  for  the  state  doth  the  like  and 
issue  is  joined  thereon,'  shows  that  the 
issue  was  made  up,  and  will  sustain  a  judg- 
ment." 

In  the  case  of  Preuit  v.  People,  5  Nev. 
377,  the  supreme  court  of  that  state  said: 
"The  statute  directing  the  entry  of  the 
prisoner's  plea  on  the  back  of  the  indict- 
ment is  not  mandatory,  but  directory  mere- 
ly, and  the  failure  to  so  enter  it  is  no 
ground  for  a  reversal  of  the  judgment, 
when,  the  plea  is  contained  in  another  part 
of  the  record." 

In  the  case  of  Moore  v.  State,  51  Ark. 
132,  10  S.  W.  23,  the  supreme  court  of  that 
state  said:  "But  it  is  said  the  judgment 
should  be  reversed  because  the  record  fails 
to  disclose  that  a  plea  was  entered  by  the 
defendant.  It  is  not  essential  that  a  de- 
fendant should  enter  a  plea  to  the  indict- 
ment,— a  plea  of  not  guilty  may  be  entered 
by  the  court  for  him  if  he  declines  to  plead. 
And  if  the  court  treats  the  cause  as  at  issue 
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without  a  formal  entry  of  the  plea,  and  he 
acquiesces  in  the  court's  action  by  avail- 
ing himself  of  every  privilege  that  could 
be  accorded  him  under  the  plea,  no  sub- 
stantial right  has  been  affected;  but  only 
an  irregularity  of  the  most  technical  char- 
acter has  been  countenanced.  Where  the 
objection  is  technical,  and  the  thing  com- 
plained of  miglit  have  been  obviated  by  the 
mere  mention  at  the  time  the  irregularity 
occurred,  and  it  has  been  productive  of  no 
injury,  it  would  be  inconsistent  with  the  in- 
telligence that  ought  to  govern  the  whole 
course  of  judicial  proceedings,  to  arrest 
the  judgment  on  account  of  it.  Indeed,  we 
are  commanded  by  the  statute  which  regu- 
lates the  practice  on  appeal  in  misdemean- 
ors, to  reverse  no  judgment  except  for 
errors  apparent  on  the  record  to  the 
prejudice  of  the  appellant.  Mansfield's 
Dig.  §  2468.  No  prejudice  has  resulted 
from  a  failure  to  enter  a  formal  plea  in 
this  case.  The  appellant  voluntarily  sub- 
mitted to  the  trial,  and  precisely  the  same 
proceedings  were  had  as  if  he  had  formally 
entered  a  plea  of  not  guilty.  The  cause  was 
treated  by  both  parties  as  though  the  issue 
was  made  on  the  plea  of  not  guilty.  The 
formal  plea  was  thereby  waived." 

In  the  case  of  Spicer  v.  People,  11  111. 
App.  294,  that  court  said:  "But  if  this 
were  the  only  point  in  the  case,  we  should 
be  inclined  to  hold,  upon  the  fact  as  shown 
by  this  record,  that  defendant  announced 
himself  ready  for  trial,  he  in  effect  entered 
a  plea,  and  that  the  failure  of  the  record 
to  contain  a  formal  statement  on  that  point 
would  be  a  mere  irregularity  for  which,  no 
other  reasons  appearing,  the  judgment 
would  not  be  set  aside." 

In  the  case  of  Com.  v.  McKenna,  125 
Mass.  397,  the  supreme  court  of  that  state 
held  that  where  the  record  did  not  show 
a  formal  entry  of  arraignment,  but  did 
show  that  the  defendant  had  pleaded  not 
guilty,  that  the  failure  of  the  record  to 
show  the  arraignment  was,  at  most,  an  in- 
formality that  was  waived  by  going  to 
trial   without  objection. 

In  the  case  of  Hack  v.  State,  141  Wis. 
351,  ante,  664,  124  N.  W.  403,  the  supreme 
court  of  Wisconsin,  discussing  this  question 
at  length,  said;  "The  ancient  doctrine  that 
the  accused  could  waive  nothing  was  un- 
questionably founded  upon  the  anxipty  of 
the  courts  to  see  that  no  innocent  man 
should  be  convicted.  It  arose  in  tbose  days 
when  the  accused  could  not  testify  in  his 
own  behalf,  was  not  furnished  counsel,  and 
was  punished,  if  convicted,  by  the  death 
penalty,  or  some  other  grievous  punishment 
out  of  all  proportion  to  the  gravity  of  his 
crime.  Under  such  circumstances  it  was 
well,  perhaps,  that  such  a  rule  should  exist, 
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and  well  that  every  technical  requirement 
should  be  insisted  on,  when  the  state  de- 
manded its  meed  of  blood.  Such  a  course 
raised  up  a  sort  of  barrier  which  the  court 
could  utilize  when  a  prosecution  was  suc- 
cessful which  ought  not  to  have  been  suc- 
cessful, or  when  a  man  without  money, 
without  counsel,  without  ability  to  sum- 
mon witnesses,  and  not  permitted  to  tell 
his  own  story,  had  been  unjustly  convicted, 
but  yet,  under  the  ordinary  principles  of 
waiver,  as  applied  to  civil  matters,  had 
waived  every  defect  in  the  proceedings. 
Thanks  to  the  humane  policy  of  the  modern 
criminal  law,  we  have  changed  all  these 
conditions.  The  man  now  charged  with 
crime  is  furnished  the  most  complete  oppor- 
tunity for  making  his  defense.  He  may 
testify  in  his  own  behalf;  if  he  be  poor,  he 
may  have  counsel  furnished  him  by  the 
state,  and  have  his  witnesses  summoned 
and  paid  for  by  the  state;  not  infrequently 
he  is  thus  furnished  counsel  more  able  than 
the  attorney  for  the  state;  in  short,  the 
modern  law  has  taken  as  great  pains  to  sur- 
round the  accused  person  with  the  means 
to  effectively  make  his  defense  as  the 
ancient  law  took  pains  to  prevent  that 
consummation.  The  reasons  which  in  some 
sense  justified  the  former  attitude  of  the 
courts  have  therefore  disappeared,  save  per- 
haps in  capital  cases,  and  the  question  is, 
Shall  we  adhere  to  the  principle  based  upon 
conditions  no  longer  existing?  No  sound 
reason  occurs  to  us  why  a  person  accused 
of  a  lesser  crime  or  misdemeanor,  who 
who  comes  into  court  with  his  attorney, 
fully  advised  of  all  his  rights,  and  fur^ 
nished  with  every  means  of  making  his  de- 
fense, should  not  be  held  to  waive  a  right 
or  privilege  for  which  he  does  not  ask,  just 
as  a  party  to  a  civil  action  waives  such  a 
right  by  not  asking  for  it.  Surely  the  de- 
fendant should  have  every  one  of  his  consti- 
tutional rights  and  privileges,  but  should 
he  be  permitted  to  juggle  with  them? 
Sliould  he  be  silent  when  he  ought  to  ask 
for  some  minor  right  which  the  court  would 
at  once  give  him,  and  then  when  he  has 
had  his  trial,  and  the  issue  has  gone 
against  him,  should  he  be  heard  to  say 
there  is  error  because  he  was  not  given  Iiis 
right?  Should  he  be  allowed  to  play  his 
game  with  loaded  dice?  Should  justice 
travel  with  leaden  heel  because  the  defend- 
ant has  secretly  stored  up  some  technical 
error,  not  affecting  the  merits,  and  thus 
secured  a  new  trial,  because  forsooth  he  can 
waive  nothing?  We  think  not.  We  think 
that  sound  reason,  good  sense,  and  the 
interests  of  the  public  demand  that  the 
ancient  strict  rule,  framed  originally  for 
other  conditions,  be  laid  aside,  at  least  so 
far  as  all  prosecutions  for  offenses  less  than 
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capital  are  concerned.  We  believe  it  has 
been  laid  aside  in  fact  (saye  for  the  single 
exception  that  trial  by  a  jury  of  twelve  can- 
not be  waived,  unless  authorized  by  a  spe- 
cific law)  by  the  former  decisions  of  this 
court.  It  is  believed  that  this  court  has 
uniformly  attempted  to  disregard  mere 
formal  errors  and  technical  objections  not 
affecting  any  substantial  right,  and  to  ad- 
here to  the  spirit  of  the  law,  which  giveth 
life,  rather  than  to  the  letter,  which  killeth. 
It  may  not  always  have  succeeded;  it  is  in- 
tensely human,  but  since  the  writer  has 
been  here  he  knows  that  the  attempt  has 
been  honestly  made." 

See  also  the  able  argument  of  Judges 
Peckham,  Brewer,  and  White  in  their  dis- 
senting opinion  in  the  case  of  Grain  v.  Unit- 
ed States,  162  U.  S.  646,  40  L.  ed.  1103,  16 
Sup.  Ct.  Rep.  952,  in  which  they  hold  that 
it  would  be  trifling  with  justice  to  reverse 
a  conviction  in  a  criminal  case,  because  the 
record  was  silent  as  to  whether  or  not  the 
defendant  has  been  arraigned. 

As  this  is  the  first  time  that  we  have  been 
called  upon  to  pass  upon  this  question,  and 
as  it  is  one  of  great  importance,  we  have 
thought  it  best  to  go  into  the  matter  fully, 
so  that  it  will  not  be  necessary  to  discuss 
it  or  cite  authorities  in  support  of  our 
views  again. 

We  believe  the  world  should  be  ruled  by 
the  living,  and  not  by  the  dead,  and  that  it 
is  our  duty  in  construing  the  laws  of  Okla- 
homa to  give  them  a  common -sense  con- 
«truction,  so  as  to  secure  justice  and  there- 
Iby  accomplish  the  purpose  for  which  they 
were  enacted.  We  think  the  forms  of  the 
common  law  are  only  to  be  followed  when 
they  are  based  upon  reason  and  justice,  and 
applicable  to  the  conditions  existing  in  this 
state;  thus  far  will  we  follow  them,  and  no 
further.  In  fact,  we  are  required  to  take 
this  position  by  the  express  terms  of  our 
6tatute. 

Section  6487,  Snyder's  Comp.  Laws 
(Okla.)  in  chapter  89,  under  title  of  Crim- 
inal Procedure,  is  as  follows:  "The  rule  of 
common  law  that  penal  statutes  are  to  be 
strictly  construed  has  no  application  to  this 
chapter.  This  chapter  establishes  the  law 
of  this  state  respecting  the  subjects  to 
which  it  relates,  and  its  provisions  and  aU 
proceedings  under  it  are  to  be  liberally  con- 
strued, with  a  view  to  promote  its  objects, 
and  in  furtherance  of  justice." 

Section  6957,  Snyder*8  Comp.  Laws 
(Okla.)  1909,  is  as  follows:  "On  an  appeal 
the  court  must  give  judgment  without  re- 
gard to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties." 

The  record  in  this  case  shows  that  every 
object  to  be  accomplished  by  an  arraign- 
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ment,  and  every  right  which  an  arraign- 
ment gives  to  an  accused,  was  secured  to 
the  defendant  in  this  case.  When  the 
record  shows  that  this  has  been  done,  it  is 
utterly  immaterial  as  to  whether  or  not  the 
defendant  was  arraigned. 

Second.  Defendant's  brief  contains  a  num- 
ber of  pages  in  which  the  testimony  of  wit- 
nesses is  copied,  and  from  which  it  appears 
that  the  defendant  objected  to  the  introduc- 
tion of  such  evidence,  and  saved  exceptions 
to  the  ruling  of  the  court  admitting  the 
case.  But  the  brief  fails  to  make  any  argu- 
ment or  cite  any  authorities  in  support  of 
the  general  objections  made  during  the 
trial,  that  the  evidence  was  irrelevant,  in- 
competent, and  immateriaL  While,  by 
statute,  this  general  objection  is  sufficient 
during  the  trial,  in  the  absence  of  a  request 
from  the  trial  court  that  the  objections 
should  be  made  more  specific,  yet  when  it 
comes  to  this  court,  such  objections  are  al- 
together insufficient.  In  fact  to  simply 
copy  the  evidence  introduced  into  the  lower 
court,  and  the  objections  thereto,  is  not 
briefing  the  case.  Upon  appeal  the  brief 
must  state  the  precise  error  complained  of, 
and  enough  of  the  record  to  enable  thi^ 
court  to  understand  the  questions  presented, 
and  also  state  the  page  of  the  record  upon 
which  the  matter  complained  of  can  be 
found.  And  it  must  also  state  clearly  the 
argument  and  the  authorities  relied  upon 
by  the  attorneys  to  sustain  the  objections 
made  in  the  lower  court.  See  Cox  v.  State, 
3  Okla.  Crim.  Rep.  129,  104  Pac.  1074,  105 
Pac.  369. 

As  tlie  objections  to  the  evidence  in  this 
case  have  never  been  briefed,  they  are  not 
properly  before  us,  and  will  be  treated  as 
waived.  We  will  state,  however,  that  we 
have  read  the  entire  evidence  in  the  case, 
and  fail  to  see  where  the  trial  court  com- 
mitted any  error  either  in  the  reception  or 
rejection  of  testimony.  Where  objections  to 
evidence  are  not  properly  presented  in  tht* 
brief,  they  will  only  be  considered  by  this 
court  when  such  evidence  would  not  have 
been  admissible  for  any  purpose  whatever, 
and  where  it  clearly  appears  to  the  court 
tliat  its  reception  was  injurious  to  the  de- 
fendant. 

Third.  The  defendant  complains  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict. The  rule  in  such  cases  is  that  when 
there  is  evidence  in  the  record  from  which 
the  jury  rould  legitimately  arrive  at  the 
conclusion  of  the  defendant's  guilt,  the 
verdict  will  not  be  disturbed  upon  the 
ground  that  it  is  not  sustained  by  the  evi- 
dence, unless  the  record  shows  that  the  jury 
was  influenced  by  improper  considerations 
in  convicting  the  defendant.  There  is 
abundant  testimony  in  the  record,  which,  if 
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i>elieved  by  tlie  jury,  would  have  required  i 
^hem  to  acquit  the  defendant.  On  the  other  I 
hand,  the  state  proved  by  a  number  of  wit- 
nesses that  on  the  night  before  the  killing, 
-the  defendant,  speaking  of  the  deceased, 
-called  him  a  scab  son  of  a  bitch,  and  said 
that  he,  the  defendant,  was  not  going  to 
work  any  more  until  he  killed  the  deceased, 
4ind  further  said  that  Pete  Mullens  (who 
was  jointly  charged  with  the  defendant  foi* 
killing  the  deceased)  was  on  the  trail  of 
-the  deceased  at  that  time.  It  was  also 
proven  that  the  defendant  and  his  codefend- 
4Uity  Pete  Mullens,  had  had  previous  trouble 
with  the  deceased,  and  that  just  after  he 
was  shot,  deceased  had  stated,  ''They  have 
killed  me;  Pete  Mullens  shot  me."  A  few 
minutes  after  the  shooting  the  defendant 
was  arrested  by  the  constable  of  the  precinct 
in  which  the  killing  occurred,  and  he  had 
in  his  possession  a  rifle  which,  upon  exami- 
nation, proved  to  have  been  recently  dis- 
<sharged.  It  was  proven  that  deceased  was 
wounded  by  two  bullets  of  different  caliber. 
The  record  is  quite  lengthy,  but  contains 
many  circumstances  which  tend  to  prove 
that  Pete  Mullens  and  Sam  Wood  were  act- 
ing together,  and  that  one  or  the  other  of 
them  had  killed  the  deceased.  The  evidence 
for  the  defense  was  to  the  effect  that  the 
fatal  shot  was  fired  by  Pete  Mullens,  and 
that,  while  the  defendant  was  present,  he 
did  not  take  any  part  in  the  difficulty  which 
resulted  in  the  death  of  Barnes.  The  jury 
had  the  issues  in  the  case  fairly  and  clearly 
submitted  to  them  by  the  instructions  of  the 
«ourt.  They  heard  the  testimony  of  the  wit- 
nesses and  saw  their  demeanor  while  upon 
the  witness  stand,  and  were  in  a  far  bet- 
ter condition  to  determine  as  to  who  should 
be  believed  than  are  the  members  of  this 
<!ourt.  This  case  was  tried  before  a  judge 
of  exceptional  ability,  impartiality,  fairness, 
and  courage.  He  saw  and  heard  the  wit- 
nesses and  he  approved  the  verdict  of  guilty. 
This  court  can  only  inspect  the  cold  rec- 
ord, while  the  judge  and  jury  who  tried 
the  case  saw  and  heard  the  living  witnesses. 
In  the  absence  of  anything  in  the  record 
indicating  bias  or  prejudice  upon  the  part 
of  the  judge  or  jury  who  tried  the  case 
or  that  they  were  influenced  by  improper 
•considerations,  we  cannot  disturb  the  ver- 
•dict  upon  the  ground  that  it  is  not  sup- 
ported by  the  testimony. 

Fourth.  The  jury  were  fully  instructed 
by  the  trial  court  upon  all  the  issues  pre- 
sented by  the  evidence.  Counsel  for  the 
-defendant  excepted  to  instructions  Nos.  7.  | 
18,  and  21,  but  they  have  not  in  tlieir  brief 
iittempted  to  point  out  any  defect  in  said 
instructions,  and  from  an  examination  of 
the  instructions  excepted  to,  we  cannot  see 
in  what  respect  they  are  defective. 
45  L.R.A.(N.S.) 
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Fifth.  Counsel  for  the  defendant  con- 
tend that  this  conviction  should  be  reversed 
because  the  record  of  the  second  day's  trial 
falls  to  show  that  the  defendant  was  pres- 
ent. 

Section  6775,  Snyder's  Comp.  Laws 
(Okla.)  1909,  is  as  follows:  "If  the  indict- 
ment is  for  a  felony,  the  defendant  must 
be  personally  present  at  the  trial,  but  if 
for  a  misdemeanor  not  punishable  by  im- 
prisonment, the  trial  may  be  had  in  the 
absence  of  the  defendant;  it,  however,  his 
piresence  is  necessary  for  the  purpose  of 
identification,  the  court  may,  upon  applica- 
tion of  the  county  attoroney,  by  an  order  or 
warrant,  require  the  personal  attendance  of 
the  defendant  at  the  trial." 

The  record  entries  with  reference  to  the 
trial  are  as  follows: 

Public  proclamation  of  the  opening  of 
court  having  been  announced,  proceedings 
were  had,  among  others,  as  follows,  to  wit: 
State  of  Oklahoma  v.  Pete  Mullens,  Tom 

McElwain,   Sam   Wood,  J.  A.   McQueen. 

No.  648.   (Murder.) 

Now  on  this  day  come  the  defendants 
herein,  and  request  severance  in  this  cause, 
which  severance  is  by  the  court  granted, 
whereupon  the  state  elects  to  try  the  de- 
fendant Sam  Wood  first,  and  thereupon 
the  defendant  Sam  Wood  is  put  on  trial. 
State  of  Oklahoma  v.  Sam  Wood.  No.  548. 

(Murder.) 

Now  on  this  day  this  cause  comes  on  for 
trial,  the  state  being  represented  by  T.  R. 
Dean,  county  attorney,  and  the  defendant 
being  present  in  his  own  proper  person  in 
charge  of  the  sheriff,  and  represented  by 
his  counsel,  Lester  and  Hammond  and  Ar- 
note  and  Monk,  and  both  the  state  and  de- 
fendant announce  ready,  whereupon  comes 
a  jury  for  the  trial  of  this  case,  as  follows, 
to  wit:  A.  Wheeler,  T.  L.  Shaw,  Wiley 
Adams,  A.  B.  Ringland,  A.  Hower,  T.  H. 
Kenneaster,  Rube  Chapman,  William  Far- 
ris,  H.  Boone,  Chas.  Burkhardt,  Zack  Boone, 
and  Ike  Yoes,  twelve  good  and  lawful  men 
duly  selected,  impaneled  and  sworn  for  the 
trial  of  this  cause,  and  are  accepted  by  both 
the  state  and  defendant;  and  now  the  state 
makes  statement,  and  the  jury,  after  hear- 
ing part  of  the  evidence,  the  hour  of  ad- 
journment having  arrived,  were  given  in 
charge  of  L.  J.  Hefley,  court  bailiff,  to  be 
turned  into  open  court  to-morrow  morning 
at  8:30,  March  31st,  1909. 
Ninth   Judicial   Day,   March,    1909,   Term. 

Date  3—31—09. 
State  of  Oklahoma  v.  Sam  Wood.  No.  548. 

( Murder, ) 

Now  on  this  day  comes  the  jury  hereto- 
fore impaneled  and  sworn  for  the  trial  of 
this  cause,  and  take  their  seats  in  the  jury 
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box,  and  the  trial  of  this  case  is  resumed, 
and  the  jury,  after  hearing  balance  of  ev- 
idence, charge  of  the  court,  and  part  of 
argument  of  counsel,  the  hour  of  luljourn- 
ment  having  arrived,  the  jury  was  given  in 
charge  of  L.  J.  Hefley,  court  bailiff,  until 
to-morrow  morning  at  8:30  o'clock  A.  ic., 
April  Ist,  3000. 

Tenth   Judicial    Day,   March,    1909,   Term. 

Date  4—1—09. 

And  now  the  court  convened  on  Thursday, 
April  Ist,  1909,  pursuant  to  adjournment. 
Present  the  Honorable  Malcolm  £.  Rosser, 
judge;  W.  B.  Riley,  clerk;  T.  R.  Dean, 
county  attorney;  John  A.  Harrison,  sheriff* 
by  L.  J.  Hefley,  bailiff,  and  Henry  S.  Cabell, 
stenograplier. 

Public  proclamation  of  the*  opening  of 
court  having  been  announced,  proceedings 
were  had,  among  others,  as  follows,  to  wit: 
State  of  Oklahoma  v.  Sam  Wood.    No.  548. 

(Murder.) 

Now  on  this  day  the  trial  of  this  cause 
is  resumed,  the  state  being  present  by  T. 
R.  Dean,  court  attorney,  and  the  defendant 
being  present  in  his  own  proper  person  in 
charge  of  the  sheriff,  and  represented  by 
his  counsel,  Lester  &  Hammond  and  Amote 
and  Monk,  whereupon  comes  the  jury  here- 
tofore impaneled  and  sworn  for  the  trial 
of  this  cause,  and  take  their  seats  in  the 
jury  box,  and  the  trial  of  this  case  is  re- 
sumed, and  after  hearing  balance  of  argu- 
ment of  counsel,  the  jury  retires  in  charge 
of  a  sworn  bailiff  to  consider  of  their  ver- 
dict, and  thereupon  returned  into  open 
court,  with  the  following  verdict,  to  wit: 

"We,  the  jury,  duly  impaneled  and  sworn 
in  the  above  styled  cause,  do  find  upon 
our  oaths  the  defendant  Sam  Wood  guilty 
of  manslaughter  in  the  first  degree,  as 
charged  in  the  information  in  this  case, 
and  assess  his  punishment  at  imprison- 
ment for  the  period  of  twenty   (20)   years. 

"Ike  Yoes,  Foreman." 

Whereupon  the  jury  was  discharged 
from  further  consideration  of  this  case,  and 
the  defendant  Sam  Wood  remanded  to  the 
custody  of  the  sheriff  to  await  sentence. 

It  affirmatively  appears  from  the  record 
that  the  defendant  was  in  charge  of  the 
sheriff  during  the  entire  trial;  that  he  was 
present  when  the  trial  began,  and  an- 
nounced ready  for  trial,  and  through  his 
counsel  participated  in  the  selection  of  the 
jury  and  the  examination  of  the  witnesses. 
It  is  true  that  the  record  of  the  second  day's 
trial  does  not  directly  assert  the  presence 
of  the  judge  who  presided  at  the  trial,  or 
of  the  defendant,  but  enough  is  stated  to 
make  it  judicially  appear  that  the  judge 
and  the  defendant  were  present.  The  record 
entry  is  that  "the  trial  of  this  case  is  re- 
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sumed."  This  court  will  take  judicial  no- 
tice of  the  fact  that  the  trial  could  not 
have  been  lawfully  resumed  in  the  absence- 
of  the  judge  who  presided  and  of  the  de- 
fendant. In  the  case  made  it  appears  that 
the  defendant  testified  as  a  witness  in  his 
own  behalf.  The  entry  of  the  second  day's 
trial,  after  stating  that  the  trial  of  the  case 
was  resumed,  proceeds,  "and  the  jury,  after 
hearing  the  balance  of  the  evidence,  charge 
of  the  court,  and  argument  of  counsel,  the 
hour  of  adjournment  having  arrived,  tbe- 
jury  were  given  in  charge  of  L.  J.  Hefley 
until  to-morrow  morning  at  8:30  o'clock 
A.  M.  This  strengthens  the  presumption 
that  the  defendant  was  not  only  present  on 
the  second  day  of  the  trial,  but  also  that  he- 
testified  as  a  witness  in  his  own  behalf  dur- 
ing said  second  day,  for  he  was  among  the- 
last  witnesses  who  testified  on  that  day. 
The  record  of  the  third  day's  trial  affirma- 
tively shows  the  defendant's  presence. 

The  defendant  filed  a  motion  for  a  new 
trial,  but  this  motion  does  not  complain 
that  the  defendant  was  absent  at  any  time 
during  said  trial.  If,  as  a  matter  of  fact, 
the  defendant  had  been  absent  at  any  time 
during  the  trial,  it  was  the  duty  of  hi^ 
counsel  to  have  presented  this  matter  tO' 
the  judge,  who  would  doubtless  have  grant- 
ed him  a  new  trial,  or  would  at  least  have 
made  such  absence  a  matter  of  record.  Aft- 
er the  defendant's  motion  for  a  new  trial 
was  overruled,  and  before  sentence  was  pro- 
nounced upon  him,  he  was  asked  what,  if 
anything,  he  had  to  say  why  he  should  not 
bo  sentenced  according  to  the  verdict  of  th& 
jury.  The  defendant  remained  silent. 
There  is  no  showing  in  the  case  made  or 
in  the  record  that  the  defendant  was  absent 
at  any  time  during  the  trial.  This  question 
is  presented  for  the  first  time  by  brief  of 
counsel  for  the  defendant  in  this  court,  and 
this  claim  is  based  alone  upon  the  recitals* 
contained  in  the  transcript  of  the  record 
of  the  second  day  of  the  trial.  Under  these* 
conditions  it  is  our  duty  to  construe  the  re- 
citals contained  in  the  transcript  of  the 
record  most  strongly  against  the  defendant, 
and  from  these  recitals  as  hereinbefore 
stated,  and  from  the  further  fact  that  thia 
motion  was  not  presented  in  the  trial  court 
when  the  record  could  have  been  corrected, 
if  erroneous,  this  court  is  authorized 
to  presume  that  the  defendant  was  present 
during  his  entire  trial.  No  presumptionr  • 
can  be  indulged  in  against  the  express  dec- 
laration of  the  record,  but  where  one  part 
of  the  record  is  silent  as  to  a  given  matter,, 
the  other  parts  of  the  record  may  be  con- 
sidered, and  may  be  sufiicient  to  justify 
the  presumption  that  that  which  should 
have  been  done  was  done.  We  feel  that  it 
would  be  trifling  with  justice  to  grant  thia 
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defendant  a  new  trial  upon  this  question 
in  the  face  of  the  record. 

We  are  sustained  in  these  views  hy  the 
following  authorities: 

"The  only  remaining  assignment  of  error 
is  that  it  does  not  appear  on  the  record, 
that  the  prisoner  was  present  in  court  after 
the  first  day  of  the  trial,  until  its  close  (the 
trial  having  been  continued  from  day  to 
day  for  several  days) .  The  record  shows  his 
presence  on  the  first  day,  and  when  the  ju- 
ry were  impaneled  and  sworn;  and  at  its 
close  when  the  judgment  was  rendered; 
and  that  at  the  latter  period,  being  asked 
whether  he  had  anything  to  say  why  judg- 
ment should  not  be  pronounced  against  him, 
he  alleged  no  reason  to  the  contrary.  Dur- 
ing all  the  intermediate  days  of  the  trial, 
the  record  merely  shows  the  entry  of  contin- 
uances in  the  usual  form,  without  referring 
to  the  presence  or  absence  of  the  prisoner. 
We  concur  entirely  with  the  New  York 
court  of  appeals  in  Stephens  v.  People,  19 
N.  Y^  549,  that  this  condition  of  the  record 
is  no  ground  of  error;  that  the  allegation 
of  continuances  indicates  that  it  was  with 
the  incidents  before  described,  of  which  the 
presence  of  the  prisoner  was  one,  and  this 
is  all  which  is  usually  stated  in  such  cases. 
But  it  is  quite  apparent  that  there  is  no 
ground  for  suspecting  the  prisoner's  absence 
during  any  part  of  the  trial  in  this  case. 
A  motion  was  made  for  a  new  trial  upon 
four  distinct  grounds,  of  which  the  absence 
of  the  prisoner  is  not  mentioned  as  one, — 
an  omission  not  likely  to  have  occurred  had 
he  been  absent  during  any  part  of  the  trial.'' 
Grimm  y.  People,  14  Mich.  300. 

"It  is  said  the  court  below  erred  in  pro- 
nouncing sentence  upon  the  defendant  dur- 
ing his  absence.  No  such  question  was 
made  in  the  court  below,  and  there  is  noth- 
ing in  the  record  to  indicate  his  absence, 
except  the  mere  failure  to  the  entry  to 
affirmatively  show  that  he  was  present. 
Tliis  is  not  sufficient  to  support  the  con- 
clusion. This  court  will  presume  that  the 
circuit  judge  did  his  duty  in  such  matter, 
in  the  absence  of  an  afiirmative  showing  to 
the  contrary."  Griffin  v.  State,  109  Tenn. 
34,  70  S.  W.  66. 

"According  to  the  rule  governing  appel- 
late procedure,  the  duly  authenticated  rec- 
ord and  minutes  of  the  trial  cannot  be 
contradicted  in  this  court,  and  every  ma- 
terial recital  in  a  judgment  of  convictioi) 
imports  absolute  verity.  Wright  v.  Sher- 
man, 3  S.  D.  367,  53  N.  W.  425;  2  Cyc. 
859;  Morgan  v.  State,  51  Neb.  672,  71  N. 
W.  788;  Gray  v.  State,  63  Ala.  66;  Taylor 
v.  Com.  44  Pa.  131;  People  v.  Rozellej  78 
Cal.  84,  20  Pac.  36;  Reynolds  v.  State,  34 
Fla.  ns,  16  So.  78;  Anderson  v.  Com.  100 
Va.  860,  42  S.  E.  866.  The  record  affirma- 
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tively  shows  that  the  accused,  when  called 
upon  to  answer  the  information,  was  pres- 
ent in  court,  and  personally  entered  a  plea 
of  not  guilty;  that  the  cause  was  brought 
on  regularly  for  trial  upon  the  issue  thus 
raised,  and  he  was  sworn  and  testified  on 
his  own  behalf;  that  the  jury,  after  hearing 
all  the  evidence,  and  in  the  presence  of  the 
accused,  returned  into  court  and  delivered 
its  verdict  The  presumption  that  the  de- 
fendant was  personally  present  at  all  times 
required  by  statute  is  therefore  entertaina- 
ble.  In  Folden  v.  State,  13  Neb.  328,  14  N. 
W.  412,  Justice  Lake,  in  speaking  for  the 
court,  uses  the  following  language:  'Where 
the  record  once  shows  the  presence  of  the 
prisoner  at  his  trial,  it  will  be  presumed  to 
have  continued  to  the  end,  unless  the  contra- 
ry is  affirmatively  shown.'"  State  v. 
Pearse,  19  S.  D.  78.  102  N.  W.  223. 

"The  question  here,  however,  is  not 
whether  the  prisoner  was  entitled  to  be  so 
present,  but  whether  it  sufficiently  appears 
on  the  record  that  he  was  present.  The 
record  does  not  set  forth  with  that  fullness 
it  might  have  done,  and  such  as  is  usufil, 
what  did  occur  on  the  trial.  But  'it  is 
sufficient,  if  it  be  certain  to  a  certain  in- 
tent in  general;  it  is  not  necessary  that 
it  should  be  certain  to  a  certain  intent  in 
every  particular,  so  as  absolutely  to  exclude 
every  possible  conclusion,  all  argument, 
presumption,  or  inference  against  it.'  This 
is  the  language  of  tho  court  in  Christmas's 
Case,  20  N.  C.  645  (4  Dev.  &  B.  L.  410). 
The  record  in  this  case  shows,  in  language 
sufficiently  intelligible,  that  the  prisoner 
was  present  at  the  conclusion  of  the  trial. 
It  states  the  names  of  the  jurors  who  were 
sworn  and  charged  to  try  the  case;  it  then 
proceeds,  who  find  'John  Collins,  the  pris- 
oner at  the  bar,  guilty,'  etc.  It  is  an- 
swered on  the  part  of  the  prisoner  that 
this  does  not  ascertain  with  sufficient  cer- 
tainty his  presence  during  the  trial.  Under 
the  rule  laid  down  in  the  case  of  Christ- 
mas we  think  it  does;  and  that  we  are 
bound,  from  it,  to  believe  that  he  was  pres- 
ent during  the  trial.  Craton's  Case  is  an  au- 
thority on  this  point.  The  language  of  the 
court  in  that  case  is:  'But  although  it 
is  the  more  correct  that  the  presence  of  tha 
accused  should  be  expressly  affirmed,  yet 
we  conceive  it  is  sufficient  if  it  appear  by 
a  necessary  or  reasonable  implication.  28 
NT.  C.  (6  Ired  L.)  169.  In  this  case  the 
accused  is  called  by  the  jury  in  their  verdict, 
'the  prisoner  at  the  bar,'  and  the  clerk,  in 
recording  it,  calls  him  'the  prisoner  at  the 
bar.'  It  would  be  too  violent  a  supposition, 
that  he  had  been  brought  to  the  bar  sim- 
ply to  hear  the  verdict  pronounced,  when 
lis  right  to  be  present  the  whole  time  is 
secured  to  him  by  the  fundamental  law  of 
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the  country;  and  when  such  is  the  uniform 
practice,  if  not  a  necessary,  it  is  a  reason- 
able, implication,  that  such  was  the  fact, 
and  we  so  understand  it.  It  has,  however, 
been  argued  before  us  that  the  expression, 
'the  prisoner  at  the  bar,'  is  satisfied  by  his 
being  in  the  custody  of  the  sheriff.  The 
prisoner,  it  is  true,  is  in  the  custody  of  the 
sheriff  after  his  arrest,  until  duly  dis- 
charged, unless  he  escape,  but  the  term, 
'the  prisoner  at  the  bar,'  is  used  to  des- 
ignate where  he  is  in  his  custody,  to  wit, 
at  the  bar,  in  the  presence  of  the  court  and 
jury."  State  v.  Collins,  30  N.  C.  (8  Ired. 
L.)   414. 

"It  is  also  urged,  in  the  prisoner's  be- 
half, that  it  does  not  appear  that  he  was 
present  during  the  trial.  The  return  states 
that  he  appeared  in  his  own  proper  person, 
and  was  in  due  form  of  the  law  tried  and 
convicted.  As  it  is  nowhere  stated  that  he 
left  the  court  after  he  so  appeared,  the 
presumption  is  that  he  did  remain  and  was 
present  during  the  whole  of  the  trial;  cer- 
tainly, no  presumption  to  the  contrary  can 
be  entertained  as  long  as  nothing  appears 
to  support  such  an  inference."  Hilderbrand 
V.  People,  1  Hun,  19. 

"It  is  urged  that  it  does  not  affirmatively 
appear  from  the  record  of  the  judgment, 
that  the  defendant  was  in  court  at  the 
time  the  jury  returned  their  verdict  and  it 
was  received  by  the  court.  The  record  is 
substantially  like  that  involved  in  Schirmer 
V.  People,  33  III.  276.  There  the  arraign- 
ment and  trial  were  upon  one  day,  and  upon 
tlic  following  day  the  jury  returned  their 
verdict  and  the  judgment  was  rendered. 
It  was  there  said:  'That  he  (defendant) 
was  personally  present  was  shown  by  his 
arraignment,  for  that  involves  his  personal 
appearance.  No  interval  appears  between 
the  arraignment,  trial,  verdict,  and  judg- 
ment, and  the  presumption  therefore  must 
be,  the  prisoner  remained  in  court  the 
whole  time.  The  whole  proceedings  seem 
to  have  been  very  expeditious,  and,  in  the 
consecutive  and  continuous  order  in  which 
they  are  stated  in  the  record,  they  neces- 
sarily imply  his  personal  presence  during 
the  whole  time,  including  the  moment  when 
sentence  was  passed  by  the  court.  .  .  . 
The  fact  of  the  prisoner's  presence  can,  by 
fair  intendment,  be  collected  from  the  rec- 
ord, and  that  is  sufficient.'  Besides  this, 
it  is  affirmatively  stated  in  the  bill  of  excep- 
tions, and  thereby  made  a  part  of  the 
record,  that  'thereupon  the  jury  rendered 
the  following  verdict  against  the  defendant; 
he  being  then  present  in  open  court.*  Our 
conclusion  is  that  there  is  no  just  ground 
for  claiming  that  the  record  does  not  show 
that  the  defendant  was  in  court  when  the 
verdict  was  returned  and  received."  Pad- 
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field  Y.  People,  146  111.  664,  35  N.  £.  470. 
"The  trial  commenced  on  the  6th  day 
of  October,  the  evidence  and  arguments  of 
counsel  were  completed,  and  the  jury  were 
instructed  and  retired  on  the  7th,  and  re- 
turned their  verdict  into  court  and  were 
discharged  on  the  8th.  It  is  assigned  as 
error  that  the  record  fails  to  show  affirma- 
tively that  the  defendants  were  present  in 
court  during  the  progress  of  the  trial  on 
the  7th  day  of  October,  or  at  the  time  when 
the  jury  returned  their  verdict  into  court, 
on  the  8th.  It  is  a  well -settled  rule  of  the 
common  law  that  a  prisoner  accused  of  a 
felony  must  be  present  in  person  through- 
out the  trial,  and  that  the  record  should 
show  such  fact.  Harris  v.  People,  130  111. 
457,  22  N.  £.  826.  If  the  presence  of  the 
prisoner  in  court  can,  by  fair  intendment, 
be  collected  from  the  entire  record,  that 
is  sufficient.  Schirmer  v.  People,  33  III. 
276;  Padfield  v.  People,  146  III.  660,  35 
N.  E.  469;  Bolen  v.  People,  184  111.  338,  56 
N.  E.  408.  The  right  to  be  present,  however, 
may  be  waived  by  the  defendant.  Sahlinger 
V.  People,  102  111.  241.  The  record  shows 
that  the  defendants  were  all  personally  pres- 
ent at  the  time  the  trial  was  commenced,  on 
the  6th;  that  during  the  trial  each  of  the 
defendants  testified  as  a  witness  for  the  de- 
fense ;  that  there  was  no  interval  between  the 
commencement  of  the  trial  and  the  verdict; 
that  the  whole  proceedings  "were  completed 
within  three  days,  and  were  carried  on  iit 
a  consecutive  and  continuous  order,  and 
that  a  motion  for  a  new  trial  was  made 
upon  the  receipt  of  the  verdict  upon  five 
distinct  grounds,  of  which  the  absence  of 
the  defendants  is  not  mentioned  as  one.  In 
the  case  of  Schirmer  v.  People,  supra,  which 
was  an  indictment  for  murder,  the  record 
showed  no  interval  between  the  arraignment 
of  the  prisoner,  the  trial,  verdict,  and  judg- 
ment. The  whole  proceeding  appeared  to 
have  been  completed  within  two  successive 
days  and  in  continuous  order.  It  was 
held,  upon  such  record,  that  th6  presence 
of  the  defendant  during  the  whole  proceed- 
ing, down  to  the  moment  sentence  was 
passed  upon  him,  was  a  matter  which  might 
fairly  be  implied.  This  case  was  approved 
and  reaffirmed  in  Padfield  v.  People,  146 
HI.  660,  35  N.  E.  4C9.  The  doctrine  seems 
to  be  well  settled  that  where  the  record 
shows  that  the  accused  was  present  at  the 
commencement  of  the  trial,  the  whole 
proceeding  appearing  to  have  taken  place 
in  consecutive  and  continuous  order,  and 
nothing  to  the  contrary  appearing  there- 
from, it  will  be  presumed  that  he  was 
present  at  every  subsequent  stage  of  the 
ceeding  down  to  the  return  and  receipt  of 
the  verdict.  Dodge  v.  People,  4  Neb.  220; 
Stephens  v.  People,  19  N.  Y.  549;  Rhodes 
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V.  State,  23  Ind.  24;  Brown  v.  State,  13 
Ark.  96;  Smith  y.  State,  60  Ga.  430;  Har- 
riman  v.  State,  2  G.  Greene,  270;  Holmes 
▼.  Com.  26  Pa.  221;  Grimm  v.  People,  14 
Mich.  300;  State  v.  Craton,  28  N.  C.  (6 
Ired.  L.)  164;"  Sewell  v.  People,  189  111. 
174,  69  N.  E.  683. 

"As  recited  in  the  transcript,  the  case 
was  originally  set  for  trial  Monday,  Sep- 
tember 2,  1901.  The  defendant  had  pre- 
viously been  properly  arraigned,  and  pleaded 
not  guilty.  The  record  is  silent  in  reference 
to  the  presence  or  absence  of  the  defendant 
or  his  counsel  at  the  time  it  was  so  set. 
The  presumption  is  in  favor  of  the  regu- 
larity of  the  proceedings  in  the  trial  court, 
and  that  they  were  present.  The  2d  of 
September  being  a  holiday,  however,  the 
court  had  the  case  set  for  trial  for  the  3d 
of  September,  at  which  time,  it  is  re- 
cited in  the  transcript,  the  defendant  was 
in  jail,  and  not  in  court.''  People  v.  Rader, 
136  Cal.  263,  68  Pac.  707. 

**It  is  further  assigned  as  error,  that  the 
record  does  not  show  that  the  defendant 
was  present  at  the  trial,  or  at  the  rendi- 
tion of  the  verdict.  Such  presence  is  re- 
quired by  the  Revision,  §§  4706,  4826.  The 
record  does  show  that,  on  the  4th  day  of 
April,  1864,  the  cause  coming  on  for  hear- 
ing, the  defendant  was  called,  and,  failing 
to  appear,  a  default  was  entered  against 
him  and  his  sureties  on  his  bail  bond.  That, 
on  the  6th  day  of  April,  the  defendant 
appearing  in  open  court,  the  default  was 
set  aside  and  a  jury  trial  had,  and  ver- 
dict rendered  on  the  6th;  that,  on  the  7th, 
a  motion  for  a  new  trial  was  made  and 
overruled,  and  on  the  9th,  'the  defendant, 
being  in  open  court,  was  called  within  the 
bar'  and  sentenced.  Being  thus  shown  to 
be  present  at  the  commencement  and  con- 
clusion of  his  trial,  this  court  will  presume 
the  defendant  present  all  the  time,  unless 
the  contrary  is  shown.  Harriman  v.  State, 
2  G.  Greene,  270.  In  other  words,  the  error, 
if  any  was  committed,  must  be  shown  af- 
firmatively by  the  party  complaining  of  it." 
State  V.  Wood,  17  Iowa,  18. 

"So  far  as  shown  by  the  record,  neither 
of  the  plaintiffs  in  error  was  absent  when 
the  instruction  was  given.  It  does  appear 
that  they  were  present  on  that  date,  and 
the  presumption  is,  in  the  absence  of  any- 
thing to  the  contrary,  that  they  were  pres- 
ent at  every  stage  of  the  proceeding. 
Schirmer  v.  People,  33  111.  276.  Plaintiffs 
in  error  attempt  to  show  the  contrary  by 
by  affidivits  filed  in  support  of  their  motion 
for  a  new  trial,  but  such  affidavits  cannot 
be  taken  as  evidence  of  what  occurred 
at  that  particular  time.  Dreycr  v.  People, 
188  III.  40,  58  L.R.A.  869,  68  N.  E.  620,  59 
N.  E.  424;  Mayes  v.  People,  106  III.  306, 
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46  Am.  Rep.  698;  Scott  v.  People,  141  III. 
195,  30  N.  E.  329;  Peyton  v.  Morgan  Park, 
172  III.  102,  49  N.  E.  1003.  If  plaintiffs 
in  error  were  absent  from  the  room,  as 
alleged  in  these  affidavits,  they  cannot 
take  advantage  of  such  absence,  for  the 
reason  that  they  voluntarily  absented  them- 
selves. Sahlinger  v.  People,  102  111.  241." 
Gallagher  v.  People,  211  III.  158,  71  N.  E. 
842. 

"Notwithstanding  it  is  established  by 
the  pleadings  in  this  proceeding  that  the 
appellant  was  in  fact  present  during  the 
trial  which  resulted  in  his  conviction,  it  is 
contended  that  the  judgment  under  which 
he  is  imprisoned  is  a  nullity,  because  the 
record  of  conviction  does  not  disclose  his 
presence  'at  any  time  during  which  the  tri- 
al proceeded.'  Assuming  that  the  presence 
or  absence  of  the  accused  during  the  trial  of 
a  felony  can  be  ascertained  alone  from  the 
record  of  the  court  wherein  he  was  con- 
victed, and  that  an  inquiry  touching  the 
question  is  proper  in  a  habeas  corpus  pro- 
ceeding, we  will  proceed  to  determine  what 
this  record  of  conviction  discloses,  and 
what  the  law  requires  regarding  personal 
presence  in  criminal  cases.  It  appears  on 
the  face  of  the  record  that  the  indictment 
was  returned  on  June  4,  1901;  that  the 
appellant  was  personally  present  and  ar- 
raigned on  the  same  day;  that  he  was  per- 
sonally present  and  entered  the  plea  of  not 
guilty  on  June  5th;  that  the  jury  was  se- 
lected and  sworn  on  June  6th;  that  on  the 
same  day  certain  witnesses  were  sworn  and 
examined  on  behalf  of  the  state,  and  cer- 
tain others,  among  whom  was  Frank  Kotil- 
inic,  on  behalf  of  the  defendant;  that  on 
June  8th  the  court  charged  the  jury;  that 
on  the  same  day  the  verdict  was  returned, 
and  judgment  pronounced  in  the  personal 
presence  of  the  appellant.  Thus,  it  appears 
affirmatively  that  the  proceedings  from  the 
return  of  the  indictment  to  the  rendition 
of  judgment  took  place  on  four  days;  that 
the  appellant  was  personally  present  for 
arraignment,  to  plead,  to  receive  the  verdict, 
and  receive  sentence;  and  that  he  was 
personally  present  on  three  of  the  four  days 
in  which  any  action  appears  to  have  been 
taken  in  his  case.  If  the  indictment  is  for 
a  felony,  the  statute  requires  the  defendant 
to  be  personally  present  at  the  trial.  Rev. 
Code  Crim.  Proc.  §  301.  The  trial  begins 
when  the  jury  has  been  impaneled  and 
sworn.  It  ends  when  the  judge  has  con- 
cluded his  charge.  Id.  §  350.  Where  a 
felony  is  charged,  the  defendant  is  also  re- 
quired to  be  personally  present  at  the  time 
of  arraignment,  when  the  verdict  is  received, 
and  when  judgment  is  pronounced.  Id.  §§ 
244,  398,  437,  444.  His  personal  presence 
is  not  necessary  at  times  other  than  those 
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prescribed  by  the  statute.  Territory  v.  Gay, 
2  Dak.  125,  2  N.  W.  477.  Can  we  conclude 
that  appellant  was  personally  present  at 
the  trial?  Concerning  the  determination  of 
this  question  the  authorities  are  conflicting. 
In  California  it  was  held  that,  unless  the 
contrary  appears  from  the  record,  it  will 
be  presumed  that  the  accused  was  present 
at  a  time  required  by  the  statute.  People 
V.  Sing  Lum,  61  Cal.  538.  On  the  other 
hand,  it  was  held  in  Wisconsin  that  no 
presumption  will  be  indulged  to  supply  the 
record  in  a  criminal  case,  where  it  does 
not  show  the  necessary  fact  of  the  prisoner '^ 
presence.  French  v.  State,  85  Wis.  400, 
21  L.R.A.  402,  39  Am.  St.  Rep.  855,  55  N. 
W.  566,  0  Am.  Crim.  Rep.  348.  Between 
these  two  extremes  are  numerous  decisions 
to  the  effect  that  it  is  sufficient  if  the  fact 
of  the  defendant's  presence  can,  by  fair 
intendment,  be  collected  from  the  entire 
record.  Schirmer  v.  People,  33  III.  276; 
Stephens  v.  People,  19  N.  Y.  550;  Brown  v. 
State,  29  Fla.  543,  10  So.  736;  Folden  v. 
SUte,  13  Neb.  328,  14  N.  W.  412;  Jeffries 
T.  Com.  12  Allen,  145;  State  v.  Cartwright, 
10  Or.  193;  Territory  v.  Yarberry,  2  N. 
M.  391.  In  Brown  v.  State,  29  Fla.  543, 
10  So.  736,  this  language  is  used:  'In  fel- 
onies it  is  necessary  that  the  accused  be 
personally  present  during  the  progress  of 
the  trial,  including  the  judgment  or  sen- 
tence of  the  court  imposing  the  penalty  of 
the  law.  But,  while  it  is  best  always  to 
have  the  record  show  directly  and  affirma- 
tively that  the  accused  was  personally 
present  at  each  and  every  stage  of  the  trial, 
yet  it  will  be  sufficient  if  it  appear  there- 
from by  necessary  and  reasonable  impli- 
cation that  he  was  present/  In  Jeffries  v. 
Com.  12  Allen,  145,  the  rule  is  thus  stat- 
ed: 'Nor  is  it  necessary  that  the  record 
should  in  direct  terms  state  that  the  party 
was  personally  present  at  the  time  of  the 
rendition  of  the  verdict,  and  during  all  the 
previous  proceedings  of  the  trial.  However 
necessary  it  may  be  that  such  should  have 
been  the  fact,  it  is  not  necessary  to  recite 
it  in  the  record.  The  record  shows  that 
he  was  present  at  the  arraignment,  and  pres- 
ent to  receive  his  sentence.'  Mr.  Chief  Jus- 
tice Lake,  speaking  for  the  court  in  Folden 
V.  State,  13  Neb.  328,  14  N.  W.  412,  says: 
'And,  lastly,  it  is  urged  that  the  record 
fails  to  show  affirmatively  that  the  pris- 
oner was  present  in  court  when  the  jury 
brought  in  their  verdict.  This  point  was 
not  mfide  in  the  motion  for  a  new  trial,  and 
therefore,  even  if  it  could  otherwise  be  re- 
garded as  fatal  to  the  judgment,  it  is  too 
late  to  raise  it  now.  Dodge  v.  People,  4 
Neb.  220.  The  record,  however,  does  show 
that  the  prisoner  was  duly  arraigned,  and 
pleaded  to  the  indictment;  that  he  was 
45  L.R.A.(N.S.) 


present  at  the  impaneling  of  the  jury  who 
tried  him,  and  gave  his  own  testimony  as 
a  witness  before  them.  With  these  facts, 
it  would  be  altogether  unreasonable  to  pre- 
sume from  the  mere  silence  of  the  record 
on  that  point  that  he  was  absent  when  the 
verdict  was  received  by  the  court.  Where 
the  record  once  shows  the  presence  of  the 
prisoner  at  his  trial,  it  will  be  presumed 
to  have  continued  to  the  end,  unless  the 
contrary  is  affirmatively  shown.  The  pre- 
sumption is,  rather,  that  .the  trial  court 
did  its  duty  than  that  it  did  not.'  Support- 
ed by  the  foregoing  authorities,  and  othera 
that  might  be  cited,  we  have  no  hesitancy 
in  concluding,  from  the  facts  appearing 
on  the  face  of  the  record,  that  the  appellant 
was  personally  present  during  the  tria) 
which  resulted  in  his  conviction."  State 
ex  rel.  Kotilinic  v.  Swenson,  18  S.  D.  196,. 
99  N.  W.  1114. 

"It  is  claimed  that  the  record  does  not 
show  that  the  prisoner  was  present  in  court 
during  the  trial,  nor  at  the  time  sentence 
was  pronounced.  It  appears  from  the  rec- 
ord tliat  the  prisoner  was  duly  arraigned 
and  plead  not  guilty;  that  he  was  present 
during  the  time  the  jury  were  being  impan- 
eled; that  after  the  evidence  was  closed 
he  filed  instructions  with  the  clerk  and  ex- 
cepted to  the  instructions  given  by  the  court 
on  its  own  motion;  but  the  record  is  silent 
as  to  whether  the  prisoner  was  present  in 
court  or  not  at  the  time  the  jury  returned 
their  verdict.  The  rule  is  well  established 
that  in  all  cases  of  felony  the  prisoner 
must  be  present  in  court  during  the  trial, 
and  at  the  time  the  verdict  is  received^ 
and  no  valid  judgment  can  be  predicated 
on  a  verdict  received  in  the  absence  of  the 
prisoner.  At  common  law,  the  finding  of 
the  jury  of  the  guilt  of  the  accused  was 
conclusive  of  that  fact,  and  the  court  pos- 
sessed no  power  to  set  the  verdict  aside  and 
grant  a  new  trial  on  the  merits,  on  the 
motion  of  the  accused,  even  where  the  ver- 
dict was  clearly  against  the  weight  of  the 
evidence.  Hilliard,  New  Trials,  114;  Reg. 
V.  Bertrand,  L.  R.  1  P.  C.  520,  36  L.  J. 
P.  C.  N.  S.  51,  16  L.  T.  N.  S.  752,  16 
Week.  Rep.  9,  10  Moore,  P.  C.  C.  N.  S. 
460,  10  Cox,  C.  C.  618;  Rex  v.  Fowler,  4 
Bam.  &  Aid.  275;  1  Chitty,  Crim.  Law,  653. 
Neither  was  coun&el  allowed  a  prisoner 
upon  his  trial  on  the  general  issue,  in  any 
capital  crime,  unless  some  point  of  law  arose 
proper  to  be  discussed.  4  Bl.  Com.  355.  To 
guard  against  this  provision  of  the  com- 
mon law,  the  Constitution  of  the  United 
States  provides  that  in  all  criminal  prose- 
cutions the  accused  shall  have  the  assist- 
ance of  counsel  for,  his  defense.  Nor  must 
it  be  forgotten  that  among  the  variety  of 
actions  that  men  are  liable  to  commit,  160 
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were  declared  to  be  felonies  without  benefit 
of  clergy,  the  punishment  of  which  was 
death.  4  Bl.  Com.  19.  Therefore  the  ut- 
most caution  was  required  in  capital  trials 
in  favor  of  life,  and  if  an  irregularity  ma- 
terially affecting  the  trial  occurred  to  the 
injury  of  the  accused,  the  court  usually 
represented  such  matter  to  the  Crown,  and 
a  pardon  was  granted.  Com.  v.  Green,  17 
Mass.  534.  Now,  however,  in  the  court  of 
Queen's  bench,  when  the  record  is  before 
that  court,  and  it  appears  that  evidence  has 
been  improperly  admitted,  or  the  jury  have 
been  misdirected,  a  new  trial  may  be 
granted  in  cases  of  felony  (Reg.  v.  Scaifc. 
2  Den.  C.  C.  281,  17  Q.  B.  238,  20  L.  J. 
Mag.  Cas.  N.  S.  229),  and  a  person  accused 
of  crime  is  allowed  the  assistance  of  counsel 
to  conduct  his  defense.  In  this  country  the 
almost  uniform  practice  has  been  to  extend 
to  criminal  cases,  so  far  as  the  revision  of 
verdicts  is  concerned,  substantially  the  same 
principles  which  have  been  established  in 
civil  cases;  and  by  statute  in  this  state, 
after  a  verdict  of  guilty,  a  defendant  may 
move  for  a  new  trial  on  any  or  all  of  the 
grounds  therein  set  forth.  And  it  is  his 
duty,  in  such  a  case,  to  bring  before  the 
court,  by  his  motion,  all  the  reasons  which 
arc  known  to  exist  for  setting  aside  the 
verdict  and  granting  a  new  trial.  There  is 
no  reason  why  the  same  rule  in  that  respect 
should  not  apply  in  criminal  as  in  civil 
cases.  In  this  case,  in  the  twenty-three 
grounds  assigned  in  the  motion  for  a  new 
trial,  there  is  no  allegation  that  the  prison- 
er was  not  present  in  court;  the  only  ir- 
regularity complained  of  in  the  proceedings 
of  the  court  is  in  overruling  the  motion  of 
the  prisoner  to  quash  the  indictment.  The 
presumption  is  that  the  court  performed 
its  duty,  and  that  the  prisoner  was  in  court 
at  the  time  the  verdict  of  the  jury  was  re- 
ceived. In  the  case  of  Beale  v.  Com.  25 
Pa.  18,  the  court  held:  'We  are  not  to  ex- 
pect too  much  from  the  records  of  judicial 
proceedings.  They  are  memorials  of  the 
judgments  and  decrees  of  the  judges,  and 
contain  a  general,  but  not  a  particular,  de- 
tail of  all  that  occurs  before  them.  If  we 
must  insist  on  finding  every  fact  fully  re- 
corded before  a  citizen  can  be  punished  for 
an  offense  against  the  laws,  we  should  de- 
stroy public  justice,  and  give  unbridled 
license  to  crime.  Much  must  be  left  to  in- 
tendment and  presumption,  for  it  is  often 
less  difficult  to  do  things  correctly  than  to 
describe  them  correctly.'  And  in  Rhodes  v. 
State,  23  Ind.  24,  the  court  held:  'In  this 
case  the  prisoner  is  shown  by  the  record  to 
have  been  present  in  court  at  the  commence- 
ment of  the  trial.  The  record  is  silent  as  to 
where  he  was  at  the  return  of  the  verdict. 
We  presume  he  was  in  court.'  See  also 
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Brown  ▼.  State,  13  Ark.  100."  Dodge  v. 
People,  4  Neb.  220. 

"A  motion  is  also  submitted  in  arrest  of 
judgment.  The  reason  assigned  is  insuffi- 
cient. From  the  record  it  appears  that  the 
prisoner  was  at  the  bar  during  the  selection 
of  the  jury;  for  it  shows  at  the  commence- 
ment of  the  trial  that,  the  prisoner  being 
brought  to  the  bar  in  the  'custody  of  the 
sheriff,'  etc.;  after  this  is  the  drawing  of 
the  jury;  and  the  jury  in  their  verdict  say 
that  they  find  the  prisoner  at  the  bar,  etc., 
and  after  it  is  this  entry:  'The  prisoner  is 
thereupon  remanded  to  jail.'  It  thus  mani- 
festly appears  that  the  prisoner  was  present 
at  the  bar  when  the  jury  was  drawn,  and 
during  the  whole  time  of  the  trial.  The 
entry  after  he  was  brought  into  court,  'It 
is  therefore  ordered  that  he  be  again  com- 
mitted to  his  custody,' — that  is,  the  custody 
of  the  sheriff, — cannot  alter  the  record  as  to 
his  actual  presence.  Such  an  order  was 
right  and  proper,  to  make  the  sheriff  re- 
sponsible for  his  person  so  as  to  prevent  an 
escape,  and  supersede  the  necessity  for  a 
fresh  order  to  that  effect  every  time  the 
court  should  take  a  recess,  which  often  oc- 
curs on  the  trial  of  a  capital  case.  It  is 
true  the  prisoner  was  in  the  custody  of  the 
law,  and  the  court  bad  a  right  to  so  order 
as  that  he  should  be  forthcomin<T  to  hear  hi? 
verdict  and  the  judgment."  State  v.  Lang- 
ford,  44  N.  C.  (Busbee,  L.)  436. 

Humphrey  v.  State,  3  Okla.  Crim.  Rep. 
504,  139  Am.  St.  Rep.  972,  106  Pa.  978,  is 
not  in  conflict  with  the  conclusion  here 
reached.  In  that  case  there  was  nothing  in 
the  record  to  show  the  presence  of  the  de- 
fendant during  part  of  the  trial,  and  also 
when  the  verdict  was  returned  into  court 
against  him.  In  this  case  the  record  af- 
firmatively shows  the  presence  of  the  de- 
fendant when  the  trial  began,  and  when  the 
verdict  was  returned  against  him,  and  also 
inferentially  shows  his  presence  during  the 
second  day  of  the  trial. 

As  this  is  a  new  question  in  Oklahoma, 
we  have  copied  the  above  authorities  for  the 
purpose  of  showing  that  our  views  are  sus- 
tained by  authority  as  well  as  by  justice 
and  reason. 

Sixth.  In  bis  closing  argument  to  the 
jury  the  county  attorney  used  the  following 
language:  "The  reason  I  asked  Pete  Mul- 
lens if  Ed.  Thompson  hadn't  had  to  hold 
him  to  keep  him  from  shooting  Wash 
Barnes  on  one  occasion  in  Savanna  was  be- 
cause I  had  been  informed  that  he  had  said 
that,  by  what  I  regard  as  reliable  parties." 
The  defendant  objected  to  the  remarks  of 
the  county  attorney,  and  moved  the  court 
to  exclude  them  from  the  jury.  This  motion 
was  overruled  by  the  court,  to  which  the 
defendant  excepted.     The  case  made  shows 
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that  these  remarks  of  the  county  attorney 
were  made  in  reply  to  remarks  made 
by  one  of  the  counsel  for  the  defend- 
'  ant.  Counsel  for  the  defendant,  in  the 
course  of  his  argument,  had  stated 
that  the  county  attorney  had  tried  to 
get  matters  before  the  jury  he  could  not 
prove,  and  had  insinuated  the  existence  of 
certain  facts  of  which  there  was  no  evidence, 
and  gave  as  an  instance  the  question  asked 
Mullens  by  the  county  attorney,  and  then 
challenged  the  county  attorney  to  say  why 
he  did  not  put  Thompson  on  the  stand.  It 
was  in  reply  to  this  challenge  that  the 
statement  objected  to  was  made,  and  the 
county  attorney  further  stated  at  the  time 
that  the  reason  why  he  had  not  put  Thomp- 
son on  the  stand  to  testify  was  because  he 
had  found  out  that  Thompson's  evidence 
would  not  sustain  the  information  which  he 
had  received.  It  is  thus  seen  that  the  state- 
ment made  by  the  county  attorney  was  in 
reply  to  an  accusation  of  unfairness,  which 
had  been  brought  against  him  by  counsel 
for  the  defendant,  and  also  explained  why  he 
had  not  placed  Thompson  on  the  stand.  The 
defendant's  counsel  having  provoked  this 
controversy  and  having  challenged  the  coun- 
ty attorney  to  make  the  explanation  to  the 
jury,  the  defendant  is  in  no  condition  to 
complain  at  the  remarks  made  by  the  coun- 
ty attorney.  The  trial  court  therefore  did 
not  err  in  refusing  to  withdraw  the  remarks 
of  the  county  attorney  from  the  jury. 
Where  remarks  of  a  prosecuting  attorney 
have  been  provoked  and  are  in  reply  to  de- 
fendant's counsel,  such  remarks  are  not 
ordinarily  ground  for  a  Hew  trial.  See 
Buck  V.  Territory,  1  Okla.  Crim.  Rep.  617, 
98  Pac.  1017. 

Seventh.  The  jury  found  the  defendant 
guilty  of  manslaughter  in  the  first  degree, 
and  assessed  his  punishment  at  imprison- 
ment in  the  penitentiary  for  a  period  of 
twenty  yea-s,  but  the  judgment  of  the  court 
recited  that  the  defendant  had  been  convict- 
ed for  the  crime  of  murder,  and  the  court 
sentenced  the  defendant  to  twenty  years* 
imprisonment  in  the  state  penitentiary  for 
said  ofTense  of  murder.  Counsel  for  the  de- 
fendant insist  that  a  new  trial  should  be 
granted  the  defendant  on  account  of  the 
variance  between  the  verdict  and  sentence 
of  the  court.  It  goes  without  the  saying 
that  the  verdict  is  the  basis  of  the  judg- 
ment. Therefore  the  judgment  and  sen- 
tence must  follow  the  verdict.  Here  we 
have  a  defendant  convicted  for  one  offense 
and  sentenced  for  another.  Upon  the  face 
of  the  sentence  it  appears  that  error  was 
committed,  because  under  our  statutes  it 
would  be  impossible  to  sentence  a  defend- 
ant to  twenty  years*  imprisonment  in  the 
penitentiary  for  the  crime  of  murder.  The 
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punishnoent  for  the  crime  of  murder  is 
either  death  or  imprisonment  in  the  peni- 
tentiary for  life.  So,  upon  its  face,  without 
reference  to  the  verdict,  the  judgment  and 
sentence  in  this  case  is  erroneous.  We  do 
not  feel,  however,  that  we  should  grant  the 
defendant  a  new  trial  on  this  account.  The 
supreme  purpose  of  this  court  is  to  decide 
every  case  on  its  actual  merits  and  accord- 
ing to  the  truth  and  justice  of  the  questions 
involved.  We  cannot  reverse  a  case  on  ac- 
count of  any  technical  error  or  defect  which 
did  not  deprive  the  defendant  of  some  sub- 
stantial right.  We  find  that  up  to  and  in- 
cluding the  rendition  of  the  verdict  in  this 
case  the  defendant  was  not  deprived  of  any 
such  right.  He  was  tried  by  a  fair  and  im- 
partial jury.  The  evidence  amply  sustains 
the  verdict.  The  variance  between  the  judg- 
ment and  the  verdict  was  in  all  probability 
the  result  of  a  clerical  error.  We  do  not 
believe  a  new  trial  should  be  granted  in 
such  a  case,  because  the  error  can  be  cor- 
rected without  injury  to  the  rights  of  the 
defendant. 

In  this  connection  we  desire  to  say  to  the 
county  attorneys  of  the  state  that  it  is  their 
duty  to  prepare  all  orders  and  judgments 
in  criminal  cases.  A  failure  to  do  this  on 
the  part  of  some  of  the  county  attorneys  of 
the  state  has  given  this  court  a  great  deal 
of  trouble,  and  has  greatly  hindered  us  in 
the  determination  of  cases.  It  is  also  the 
duty  of  county  attorneys,  when  an  appeal  is 
taken,  to  carefully  read  over  the  case  made 
and  transcript  of  the  record,  and  see  that 
the  orders  and  judgments  of  the  court  are 
correctly  copied  therein.  It  is  a  matter  of 
constant  repetition  in  this  court  to  have 
motions  filed  to  correct  defective  records. 
This  all  comes  from  the  heedlessness,  care- 
lessness, or  incompetency  of  some  of  the 
county  attorneys  of  the  state.  It  not  only 
results  in  great  delay  in  the  administration 
of  justice,  but  it  also  adds  materially  to  the 
expenses  incurred  in  the  business  of  the 
court,  and  frequently  forces  this  court  to 
reverse  convictions  which  would  have  been 
afiirmed,  had  it  not  been  for  neglect  on  the 
part  of  the  county  attorneys  as  herein- 
before pointed  out.  We  suggest  to  the  trial 
judges  of  the  state  that,  except  in  instances 
where  they  have  clerks  of  experience  and  ap- 
proved ability,  they  require  the  county  at- 
torneys to  attend  to  these  duties.  W^e  trust 
tiiat  we  will  not  have  occasion  to  call  at- 
tention to  this  matter  again. 

It  is  ordered  by  the  court  that  all  of  the 
proceedings  had  in  the  trial  court  in  this 
case,  up  to  and  including  the  verdict  of  the 
jury,  are  approved  and  afiirmed,  and  that 
the  judgment  and  sentence  of  the  trial  court 
be  set  aside  upon  the  ground  of  the  variance 
between  the  verdict  of  the  jury,    and    that 
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this  cause  be  remanded  to  the  District  Court 
of  Pittsburg  County,  with  directions  to  the 
judge  of  said  court  to  resentence  the  de- 
fendant in  conformity  to  the  verdict  of  the 
jury.  When  the  defendant  has  been  re- 
sentenced in  accordance  with  the  verdict  of 
the  jury,  the  sheriff  of  Pittsburg  county 
will  forthwith  deliver  the  defendant  to  the 
warden  of  the  penitentiary  at  McAlester,  in 
order  that  the  sentence  of  the  court  may  be 
executed  without  further  delay. 

Doyle  and  Richardson,  JJ.,  concur. 

Petition  for  rehearing  denied. 


WISCONSIN  SUPREME  COURT. 

WALTER  CHAPMAN,  Appt., 

V. 

JOHN  PIECHOWSKI,  Bespt. 

(163  Wis.  350,  141  N.  W.  259.) 

Master  and  servant  —  statute  requiring 
guarding  of  machinery  —  portable 
machine. 

A  statute  under  a  title,  "An  Act  to  Regu- 
late Factories,  Workshops,  and  Other  Places 
of  Employment,"  which  requires  the  guard- 
ing of  all  shafts,  fly  wheels,  etc.,  of  manu- 
facturing establishments  so  located  as  to 
^be   dangerous   to   employees    in    any    such 


place  of  employment,  does  not  apply  to  a 
portable  threshing  machine. 

(Marshall  and  Barnes,  JJ.,  dissent.) 

(April  29,  1913.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
j\  the  Circuit  Court  for  Waushara  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible under  the  employers'  liability  act. 
AflRrmed. 

Statement  by  Siebeckcr,  J.: 

The  plaintiff  brings  this  action  to  recover 
damages  for  injuries  he  received  while  in 
the  defendant's  employ  doing  work  as  an 
attendant  about  the  defendant's  threshing 
machine. 

At  the  time  of  the  injury  the  plaintiff 
was  twenty -two  years  of  age:  he  had  lived 
and  worked  on  the  farm  from  youth,  and 
liad  worked  about  threshing-machine  out- 
fits as  a  common  laborer.  In  July,  1911, 
the  defendant  employed  him  as  a  member 
of  his  threshing  crew,  doing  work,  as  he  di- 
rected, such  as  hauling  water,  tending  the 
blower,  and  oiling  and  greasing  the  ma- 
chine. 

The  defendant,  prior  to  the  date  of  tlie 
accident,  had  for  years  owned  a  threshing- 
machine  outfit,  which  he  operated  in  WauB- 


Note,  —  Does  statute  requiring  guard- 
ing of  machinery  apply  to  portable 
machines, 

A  diligent  search  discloses  only  two  other 
cases  discussing  the  question  indicated  in 
the  title  of  this  note.  These  cases  are  op- 
posed to  Chapman  v.  Pieciiowski  and  in 
line  with  the  dissenting  opinions  of  that 
case  in  taking  the  view  that  under  the  stat- 
utes in  question  portable  machines  should 
be  guarded. 

Thus,  in  Casey  v.  Barber  Asphalt  Pav.  Co. 
202  Fed.  1,  the  Washington  factory  act,  re- 

?[uiring  the  guarding  of  machinery  in  every 
actory,  mill,  or  workshop,  was  held  ap- 
plicable to  machinery  operated  by  a  gas 
engine  used  in  the  construction  of  asphalt 
pavement,  and  which  was  moved  from  place 
to  place  upon  a  flat  car.  The  court  said: 
"The  sole  question  presented  and  argued 
bv  counsel  in  this  court  is  whether  the 
p^ant  in  question  was  a  'factory,  mill,  or 
workshop'  within  the  meaning  of  the  above- 
mentioned  legislation  of  the  state  of  Wash- 
ington. The  court  below  held  that  it  was 
not,  for  the  reason  that  the  plant  was  not 
located  in  a  permanent  building,  and  should 
be  likened  to  a  threshing  machine,  a  steam 
shovel,  a  wrecking  car,  and  other  similar 
machines  and  appliances,  and  to  the  small 
concrete  and  asphalt  mixers  which  are 
frequently  seen  in  use  upon  the  streets  of 
45  L.R.A.(N.S.) 


cities  and  towns.  We  are  unable  to  take 
that  view  of  this  point.  That  it  was  built 
and  operated  for  the  purpose  of  manufac- 
turing, out  of  crude  material,  the  finishect 
product  with  which  the  defendant  company 
paved  streets  and  roads,  is  not  denied.  It 
is  true  that  it  was  not  manufactured  in  any 
sort  of  a  house,  but  we  do  not  understand 
that  a  liouse  is  an  absolutely  essential 
element  of  either  a  factory  or  a  mill.  It  is. 
of  course,  readily  conceded  that  a  factory 
usually  and  perhaps  almost  invariably  em- 
braces one  or  more  buildings,  and,  when? 
machinery  constitutes  a  part  of  the  fac- 
tory, sucli  machinery  is  undoubtedly  usually 
housed;  but  even  at  common  law  the  fac- 
tory is  not  limited  to  the  building  or  build- 
ings, but  includes  as  well  the  premises  or 
place  where  its  operations  are  carried  on." 
And  in  Crawford  &  M.  Co.  v.  Gose,  — 
Ind.  App.  — ,  82  N.  K.  984,  a  crane  used  to 
hoist  molten  metal  and  operated  by  a 
crank  was  held  to  be  a  "machine"  within 
a  statute  requiring  the  guarding  of  ma- 
chinery in  any  manufacturing  establish- 
ment, notwithstanding  it  was  portable 
and  capable  of  being  operated  outside  of 
the  shop.  The  court  said:  "It  is  not  nec- 
essary that  a  machine  be  incapable  of  use 
outside  of  a  shop  or  factory,  in  order  to 
make  the  statute  applicable,  when  it  ^s  in 
fact  used  therein."  ^.  D.  C. 
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)iara  county  and  other  places.  During  the 
treason  of  1911  he  had  purchased  a  new  ma- 
chine, and  had  provided  it  with  an  old-style 
itelf-feeder.  This  new  machine  had  attached 
to  it  a  conveyor  spout,  through  which  the 
partly  threshed  grain  was  conveyed  from 
the  rear  of  the  machine  and  emptied  into 
the  cylinder  chamber  at  a  point  directly 
-over  the  revolving  cylinders,  so  as  to  re- 
thresh  it.  The  use  of  the  old  feeder  attach- 
ment required  a  change  from  the  original 
opening,  and  the  defendant  cut  an  opening 
in  the  center  of  the  cover  over  the  cylinders, 
about  10  inches  square.  There  were  no 
guards  placed  about  this  opening. 

On  the  1st  day  of  August,  1911,  while 
the  defendant  was  operating  the  machine 
And  plaintiff  was  engaged  about  the  same 
in  performing  his  duties,  he  was  directed 
hy  the  defendant  to  make  some  repairs  on 
the  machine,  which  required  him  to  stand 
on  top  of  the  cover  near  this  opening. 
When  he  started  for  this  place,  the  machine 
"Nvas  not  running.  After  the  plaintiff  had 
made  the  repairs,  the  defendant  requested 
liim  to  remove  a  grease  cup  from  the  ma- 
chine and  give  it  to  the  defendant,  who 
took  it  to  the  engine  and  filled  it  with 
oil.  While  there  the  engineer  started  the 
machine.  When  the  defendant  returned  to 
the  machine,  he  gave  the  plaintiff  the  filled 
grease  cup  and  directed  him  to  replace  it. 
Plaintiff  took  the  cup  from  the  defendant 
and  stepped  over  the  hole  to  the  other  side 
of  the  machine.  It  appears  that  plaintiff, 
in  order  to  replace  this  cup,  knelt  down  on 
the  cover  above  the  revolving  cylinders, 
with  bis  feet  in  close  proximity  to  the  hole 
in  question,  and  that  while  there  in  this 
position  and  so  engaged  his  knee  slipped, 
•causing  his  foot  to  move  and  come  in  con- 
tact with  the  revolving  cylinder,  mangling, 
cutting,  and  bruising  it  in  such  a  manner 
as  seriously  to  injure  it.  The  plaintiff 
alleges  that  the  defendant  negligently  failed 
to  securely  guard  the  opening  over  the 
revolving  cylinder,  and  that  while  plaintiff 
was  exercising  ordinary  care  he  came  in 
•contact  with  the  revolving  cylinder  result- 
ing in  the  injury  complained  of. 

At  the  conclusion  of  the  evidence  the 
•court,  upon  defendant's  motion,  directed  a 
judgment  of  nonsuit  in  his  favor.  This 
is  an  appeal  from  such  judgment. 

Messrs.  James  "L.  Kellcy  and  Bonck  & 
Hilton,   for   appellant: 

Why  should  place  where  labor  is  em- 
ployed be  limited  to  a  plant  by  application 
of  the  rule  ejusdem  generis,  simply  because 
other  parts  of  the  section  refer  to  factories 
and  workshops? 

Koepp  V.  National  Enameling  k  Stamp- 
ing Co.  151  Wis.  302,  139  N.  W.  179. 
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Mere  knowledge  of  the  hole  and  of  the 
danger  is  not  sufficient  to  convict  plaintiff 
of  contributory  negligence  as  matter  of  law. 

Klotz  V.  Power  &  Min.  Machinery  Co. 
136  Wis.  107,  17  L.R.A.(N.S.)  004,  116  N. 
W.  770;  Falconer  v.  Sherwood,  118  Minn. 
367,  136  N.  W.  1039;  Pulk  v.  Churchill. 
146  Wis.  477,  131  N.  W.  906;  Herr  v.  Green, 
—  Iowa,  —  ,  136  N.  W.  511 ;  Monaghan  v. 
Northwestern  Fuel  Co.  140  Wis.  457,  122  N. 
W.  1066;  Hoffman  v.  Rib  Lake  Lumber  Co. 
136  Wis.  388,  117  N.  W.  789;  Miller  v. 
Kimberly  k  C.  Co.  137  Wis.  138,  118  N.  W. 
536. 

Mr.  John  F.  Kluwln  also  for  appellant. 

Mr.  J.  C.  Thompson,  with  Mr.  £.  F. 
Kilecn,  for  respondent: 

It  never  was  contemplated  or  intended 
that  the  statute  should  apply  to  movable 
farm  machinery. 

Helmke  v.  Thilmany,  107  Wis.  216,  83 
N.  W.  360,  8  Am.  Neg.  Rep.  172. 

The  plaintiff,  on  the  undisputed  evidence, 
was   clearly   guilty   of   contributory   negli- 


gence. 


Ibid.;  Kreider  ▼.  Wisconsin  River  Paper 
&  Pulp  Co.  110  Wis.  645,  86  N.  W. 
662;  Pulk  v.  Churchill,  146  Wis.  477, 
131  N.  W.  906;  Schweikert  v.  John  R. 
Davis  Lumber  Co.  145  Wis.  632,  130 
N.  W.  608;  Upthegrove  v.  Jones  &,  A. 
Coal  Co.  118  Wis.  673,  96  N.  W.  385, 
14  Am.  Neg.  Rep.  670. 

Siebecker,   J.,  delivered  the  opinion  of 
the  court: 

The  trial  court  held,  as  a  matter  of  law, 
that  a  threshing  machine  with  a  steam- 
driven,  revolving  cylinder  with  steel  teeth 
did  not  constitute  a  "place  of  employment" 
to  perform  labor,  within  the  meaning  of 
the  provisions  of  §  1636j,  Stat.  The  origi- 
nal statute  forming  a  part  of  this  section 
is  chapter  649,  Laws  of  1887,  entitled  "An 
Act  to  Regulate  Factories,  Workshops,  and 
Other  Places  of  Employment."  Section  1 
thereof  regulated  the  number  of  persona 
that  might  be  employed  in  any  ". 
such  factory,  workshop,  or  other  place  of 
employment,"  to  be  determined  by  the  board 
of  health.  Section  2  provided  that  station- 
ary vats,  pans,  etc.,  were  to  be  surrounded 
with  proper  safeguards,  and  that  "all  belt- 
ing, shafting,  gearing,  hoists,  fly  wheels, 
elevators,  and  drums  of  manufacturing  es- 
tablishments so  located  as  to  be  dangerous 
to  employees  when  engaged  in  their  ordin- 
ary duties  shall  be  securely  guarded  or 
fenced  so  as  to  be  safe  to  persons  employed 
in  any  such  place  of  employment."  Section 
3  prescribed  penalties  for  failure  to  comply 
with  the  provisions  of  the  act,  and  pro- 
vided, ".  .  .  Every  day's  failure  after 
the  first  conviction  shall  constitute  a  aep- 
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arate  offense,  after  due  notice  by  the  state  •  opinion  that  the  phrases,  "or  other  place 
factory  inspector."  This  was  amended  in  |  where  labor  is  performed,"  and  "every 
the  Revision  of  1898  by  changing  the  phrase- ,  place  where  persons  are  employed  to  per- 
nlnonr    f horonf  •    Kiif    fiio    aT«iA«i/fm<>r.fa    AiA    form  labor,"  in  this  statute,  were  not  in- 


ology  thereof;  but  the  amendments  did 
not  affect  the  substance  of  the  provisions 
as  they  existed,  nor  do  the  amendments  in- 
dicate an  intent  to  extend  the  provisions 
to  include  places  of  employment  other 
than  such  places  as  were  embraced  in  the 
existing  statute.  This  is  plainly  indicated 
by  the  context  of  the  law  and  the  part  pre- 
scribing the  penalties  for  its  violation.  As 
to  the  last  feature,  it  was  enacted:  "Any 
person  or  corporation  which  shall  neglect 
for  thirty  days  after  the  receipt  of  written 
notice  from  the  state  factory  inspector  to 
provide  a  suitable  place  for  the  persons 
employed  by  him  to  work  in,  or  who  shall 
fail  to  make  and  maintain  such  safeguards 
as  this  section  requires  and  as  said  inspec- 
tor shall  specify,  .  .  ."  shall  forfeit  the 
specified  amount  for  each  offense. 

The  provisions  of  §  1636jj  do  not  en- 
large the  scope  of  the  provisions  of  the  pre- 
ceding section.  This  point  was  urged  upon 
the  court  in  the  case  of  Schmitt  v.  Seefeld, 
139  Wis.  459,  121  N.  W.  136,  and  it  was 
there  held  that  §  1636jj  does  not  modify 
the  preceding  one,  so  as  to  enlarge  its  scope 
or  meaning,  and  that  this  section  refers 
only  to  such  machinery  as  the  preceding 
one  embraces. 

From  a  consideration  of  the  statutes  in 
all  their  parts,  in  the  light  of  the  manifest 
object  of  the  regulation  of  the  places  specif- 
ically enumerated  therein  and  the  duties 
imposed,  in  relation  thereto,  on  boards  of 
health,  and  the  factory  inspector  to  se- 
cure effective  enforcement  of  the  statutes, 
it  is  apparent  that  the  legislative  intent 
was  to  protect  the  health  and  safety  of 
employees  employed  in  factories,  workshops, 
and  manufacturing  establishments,  and 
that  the  phrases  in  the  statutes,  "or  other 
place  where  labor  is  performed,"  and, 
"every  place  where  persons  are  employed  to 
perform  labor,"  in  the  connection  they  are 
used,  were  intended  to  embrace  places  of 
the  same  general  character  as  those  enum- 
erated, and  that  the  word  "place,"  follow- 
ing the  particular  words  describing  the 
subjects  to  which  the  regulation  is  applied, 
was  not  intended  to  extend  to  all  places 
whatsoever  where  persons  are  employed  to 
perform  labor.  The  whole  context  of  the 
statute  suggests  that  the  legislature  thought 
of  particular  classes  of  places  where  em- 
ployees are  surrounded  by  conditions  such 
as  are  described,  namely,  places  which  to 
some  extent  inclose  the  machinery  and  the 
employees,  and  that  it  was  not  intended 
that  the  regulation  should  include  all  places 
without  restriction  as  to  surrounding  con- 1 
ditions  and  environment.     We  are  of  the 
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tended  to  include  a  threshing  machine  as 
a  "place,"  within  the  meaning  of  this  law. 
The  plaintiff  confessedly  planted  his  rights 
to  a  recovery  on  these  statutes,  and  hence 
he  has  no  case  against  the  defendant. 
The  judgment  appealed  from  is  affirmed. 


Marshall,  J.,  dissenting: 

I  must  dissent  from  the  conclusion  as  to 
the  meaning  of  §  1636j  of  the  Statutes.  In 
the  light  of  modern  needs  and  thought,  leg- 
islative efforts  to  vitalize  the  same  by  writ- 
ten law  and  the  judicial  duty,  all  feel,  to 
give  literal  effect  to  Ictrislative  language 
to  that  end, — in  the  absence  of  manifest 
ambiguity  and  that  a  reading  along  restrict- 
ive lines  will  most  likely  respond  to  the 
wishes  of  the  lawmakers, — ^why  should 
courts  survey  an  enactment  from  a  view- 
point disclosing  to  the  judicial  vision  ob- 
scurity when  from  a  different  point  of 
sight  there  is  none,  and  then  apply  the  rules 
for  construction  affording  an  easy  pathway 
to  a  restrictive  result?  It  was  thought 
that  Koepp  v.  National  Enameling  & 
Stamping  Co.  151  Wis.  302,  139  N.  W.  179, 
and  Kosidowski  v.  Milwaukee,  152  Wis.  223, 
139  N.  W.  189,  marked  a  termination  of 
the  rather  free  use  of  such  rules  to  discover 
the  legislative  purpose  in  remedial  acts  of 
the  nature  of  the  one  in  question. 

The  legislature, — where  the  responsibili- 
ty for  changing  the  common  rules  seeming 
to  be  unsuitable  to  modern  conditions  was 
lodged  by  the  people  in  the  written  Con- 
stitution,— either  through  want  of  knowl- 
edge of  its  power,  or  want  of  appreciation 
of  the  necessity  for  use  of  it  for  more  than 
half  a  century,  so  tardily  responded  to  the 
demands  of  the  times  that  it  is  not  to  be 
wondered  at  that  the  court  dealt  with  the 
early  efforts  in  that  regard  with  such  con- 
servatism that  ambiguity  was  seen,  often, 
where  it  would  not  be  now  observed,  and 
then  by  use  of  the  rule,  good  in  its  place, 
that  an  act  in  derogation  of  the  common 
law,  if  open  to  two  or  more  meanings, 
should  be  construed  most  strongly  against 
change  and  also  by  use  of  those  instrumen- 
talities, valuable  in  their  places,  noscitur  a 
sociis  and  ejuadem  generis,  as  to  render 
changes  slow  and  difficult  largely  because 
of  a  high  appreciation  of  duty  to  effectuate 
the  legislative  purpose,  and  not  go  beyond 
it.  In  this  age  of  modern  awakening,  that 
conservatism  has  no  proper  place.  Given 
place  and  activity,  where  reasonable  neces- 
sitv  therefor  does  not  exist,  it  tends  to  ob- 
struct   and   give   cast  of  unfriendliness  or 
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disposition  to  defeat  when  none  exists  in 
fact. 

Modern  progressiveism,  in  deed  as  well 
as  in  thought,  is  the  demand  of  the  times 
and  the  general  order  of  the  day.  Judicial 
appreciation  of  that  was  vindicated  in  the 
cases  to  which  I  have  referred,  both  of 
which  I  had  the  honor  to  write  for  the 
court.  It  was  thought,  then,  that  a  new 
point  of  sight  had  been  firmly  established, 
necessary  to  a  proper  conception  of  the 
legislative  purpose  in  its  recent  efforts  of 
the  character  of  the  one  under  considera- 
tion,— a  point  of  sight  casting  the  whole 
responsibility  for  common-law  infractions, 
within  constitutional  limitations,  on  the 
law-making  power,  where  it  belongs.  It  is 
not  improbable  that  laws  have  been  passed 
without  that  intelligent  consideration  which 
should  be  devoted  to  such  matters,  and 
that  unanimity  as  to  the  meaning  of  the 
enactments,  depending  upon  the  court  to 
minimize  the  changes,  resulting  in  the  crea- 
tion of  more  or  less  prejudice  against  the 
judiciary,  which  is  undeserved  and  might, 
perhaps,  have  been  largely  avoided  by  hold- 
ing up  the  lawmaking  power  as  speaking 
along  broad,  instead  of  narrow,  line,  where 
the  former  would  appear  from  the  literal 
sense  of  words. 

It  seems  to  me  that  the  logic  of  the  re- 
cent cases  requires  the  court  to  give  literal 
effect  to  the  words,  "every  place  where  per- 
sons are  employed  to  perform  labor,"  in 
the  act  in  question.  Why  regard  them  as 
ambiguous  at  all?  Why  wrestle  with  the 
rules  for  construction,  particularly  the 
rule  of  ejxAsdem  generiSy  to  restrict  the  nat- 
ural ordinary  meaning. of  the  words?  That 
is  a  rule  of  necessity.  If  there  be  any  con- 
tingency of  that  sort  in  this  case,  does  it 
not  seem  to  be  quite  artificial?  If  the  leg- 
islature did  not  intend  the  broad  meaning, 
which  in  common-place  affairs  would  be 
applied  to  the  words,  how  easy  it  was  to 
hare  made  that  manifest.  Giving  such 
literal  effect,  there  is  no  absurdity  in 
the  enactment.  It  is  perfectly  reason- 
able, looking  along  the  lines  of  similar 
legislation,  as  indicated  in  the  opinion 
of  my  Brother  Barnes.  Why  not  hold 
the  legislature  responsible  for  having  in- 
tended just  what  they  said,  and,  if  the 
result  would  seem  to  throw  a  rather 
too  harsh  a  burden  upon  employers,  let 
the  finger  of  public  criticism  point  to 
the  proper  source  of  the  mischief. 

I  must  adhere,  firmly,  to  the  logic  of  the 
Koepp  Case  and  the  Kosidowski  Case.  I 
believe  my  bretliern  are,  in  general,  in  ac- 
cord therewith,  but  do  not  appreciate  the 
inconsistency,  which  seems  clear  to  me,  in 
refusing  to  see  an  intent,  through  tlie  vista 
of  ejusdcm  generis^  to  use  words  restrictive- 
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ly  in  the  one  case  and  see  such  intent 
clearly  in  the  other,  though  the  general 
purpose  of  the  two  enactments  is  the  same. 


Barnes,    J.,    dissenting: 

The  origin  of  §  I636j,  Stat.  1911,  was 
chapter  549,  Laws  of  1887.  That  act  cover- 
ed several  distinct  subjects.  Section  1  of 
the  law  forbade  overcrowding  of  employees 
in  "any  factory,  workshop,  or  other  place 
of  employment."  Section  2  of  the  act  re- 
lated to  two  distinct  subjects,  and  read  aa 
follows:  "Every  stationary  vat,  pan,  or 
other  structure  with  molten  metal  or  hot 
liquids  shall  be  surrounded  with  proper 
safeguards  for  preventing  accidents  or  in- 
jury to  those  employed  at  or  near  them. 
All  belting,  shafting,  gearing,  hoists,  fly- 
wheels, elevators,  and  drums  of  manufac- 
turing  establishments  so  located  as  to  be 
dangerous  to  employees  wlies  engaged  in 
their  ordinary  duties  shall  be  securely 
guarded  or  fenced  so  as  to  be  safe  to  per- 
sons employed  in  any  such  place  of  employ- 
ment." Section  3  provided  a  penalty  for 
noncompliance  with  the  act.  This  law  was 
carried  into  the  Annotated  Statutes  of  1889 
as  §  1636f,  and  was  revised  and  amended 
by  the  statutes  of  1898,  where  it  appears 
as  §   1636J. 

In  the  Revision  of  1898  the  first  section 
was  enlarged  by  defining  the  powers  of  the 
local  boards  of  health.  The  second  section 
was  embodied  in  a  single  sentence.  The 
provision  respecting  the  guarding  of  recep- 
tacles for  molten  metals  was  not  changed, 
while  a  material  alteration  was  made  in 
the  •ne  relating  to  the  guarding  of  danger- 
ous machinery.  This  alteration  consisted 
of  dropping  the  words,  "of  manufacturing 
establishments,"  from  the  revision;  so  that, 
while  the  original  act  provided  for  the 
guarding  of  shafting  and  gearing  in  manu- 
facturing plants  only,  the  law  of  1898  re^ 
quired  that  all  such  machinery  should  be 
securely  guarded  wherever  located.  At 
least,  such  seems  to  me  to  be  the  plain 
meaning  of  the  statute.  It  reads:  "The 
owner  or  manager  of  every  place  where  per- 
sons are  employed  to  perform  labor  shall 
surround  every  stationary  vat  ...  in- 
to which  molten  metal  or  hot  liquids  are 
poured  or  kept,  with  proper  safeguards, 
.  .  .  and  all  belting,  shafting,  gearing, 
hoists,  fly  wheels,  elevators,  and  drums 
therein  which  are  so  located  as  to  be  dan- 
gerous to  employees  in  the  discharge  of  their 
duty,  shall  be  securely  guarded  or  fenced." 
It  will  be  observed  that,  while  the  original 
act  required  dangerous  machinery  to  be 
guarded  in  manufacturing  establishments 
only,  the  Revision  of  1898  required  it  to  be 
guarded  in  "every  place"  Vfhere  found. 
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It  seems  to  me  to  be  quite  an  exhibition 
of  temerity  or  main  strengtli  to  say  that 
the  words  "manufacturing  establishments" 
and  the  words  "every  place"  are  synony- 
mous. We  cannot  impute  to  the  legislature 
the  purpose  of  changing  the  wording  of  the 
original  act  to  mere  wantonness,  especially 
where  the  change  is  so  radical  in  character. 
The  purpose  of  the  change  was  manifest 
and  obvious.  The  idea  of  protecting  em- 
ployees from  dangerous  machinery  devel- 
oped gradually.  During  the  eleven  years 
that  elapsed  between  the  enactment  of  the 
two  statutes,  it  was  discovered  that  it  was 
just  as  serious  a  matter  to  lose  an  arm  or 
a  leg  in  a  gearing  outside  of  a  factory  as 
inside  it,  and  that  it  was  just  as  easy  to 
prevent  the  injury  in  the  one  place  as  in 
the  other;  and  that  the  fact  that  the  injury 
occurred  outside  of  a  factory,  instead  of 
inside,  afforded  little  consolation  to  the  in- 
jured party,  and  no  compensation.  It  is 
obvious  that  the  legislature  awoke  to  the 
fact  that  justice  demanded  that  all  em- 
ployees should  be  protected  against  dan- 
gerous machinery,  and  that  there  was  no 
logical  reason  why  pariahs  should  be  made 
of  one  class  of  employers  and  pets  of  an- 
other. 

As  against  manufacturers,  §  1636j  has 
been  pretty  vigorously  enforced.  In  doubt- 
ful cases  the  court  has,  I  think,  been  in- 
clined to  lean  in  favor  of  the  employee 
rather  than  the  employer.  I  cannot  con- 
sent to  any  narrow  construction  of  it,  when 
we  are  called  upon  to  determine  what  em- 
ployers are  subject  to  its  terms  and  what 
are  excluded.  My  own  view  is  that  the 
construction  here  adopted  is  both  narrow 
and  illogical.  When  we  first  have  a  stat- 
ute requiring  dangerous  machinery  to  be 
guarded  in  a  factory  or  workshop,  and  it 
is  subsequently  amended  so  as  to  require 
such  machinery  to  be  guarded  in  any  place, 
and  making  no  special  reference  to  factories^ 
I  cannot  think  that  the  two  statutes  mean 
the  same  thing. 

The  entire  state  is  interested  in  reducing 
the  number  of  our  cripples  to  a  minimum. 
Loss  of  earning  power  in  the  individual  is 
a  loss  to  the  community  at  large.  It  is 
often  a  direct  burden,  because  the  unfortu- 
nate and  his  family,  if  he  has  one,  must  be 
supported  at  public  expense.  Then  there 
is  the  less  selfish,  the  broader,  and  more 
humanitarian  consideration,  to  wit,  the  pre- 
vention of  pain,  suffering,  mortification,  and 
loss  of  ability  to  earn  a  livelihood  in  the 
unfortunates  who  become  maimed  and  dis- 
abled through  preventable  causes.  There 
is  no  more  reason  why  an  employee  around 
the  cylinder  of  a  threshing  machine  should 
not  be  protected,  where  concededly  protec- 
tion could  easily  be  afforded,  than  an  em- 
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ployee  around  a  piece  of  machinery  no 
more  dangerous  when  located  in  a  factory. 
The  loss  in  case  of  injury  is  just  as  great; 
the  moral  duty  on  the  part  of  the  employer 
to  safeguard  the  employee  is  just  as  great; 
and  1  think  the  legal  duty,  under  a  fair  con- 
struction of  the  statute  is  just  as  great. 
How  can  it  be  said  that,  where  a  man  is 
employed  to  oil  and  grease  a  threshing 
machine  and  put  on  belts  and  look  after 
the  machinery  therein,  the  machine,  and 
the  ground  or  floor  on  and  around  where 
it  stands,  is  not  a  "place  where  persons  are 
employed?"  The  ratiocination  by  which 
the  court  reached  the  conclusion,  as  it  nec- 
essarily did  ( in  Herning  v.  Holt  Lumber 
Co.  153  Wis.  101,  140  N.  W.  1102),  that  a 
steam  engine  temporarily  set  up  out  in  the 
woods  to  load  logs  on  cars,  and  the  support 
on  which  it  rested,  was  a  "place"  of  em- 
ployment, while  a  threshing  machine  tem- 
porarily set  up  to  thresh  grain,  and  its 
immediate  surroundings,  is  not,  does  not 
appeal  to  me.  It  savors  of  class  distinction 
where  none  was  intended,  of  throwing  the 
protecting  arms  of  the  court  around  a  nu- 
merous class  of  employers  to  which  the  leg- 
islature did  not  intend  to  extend  immuni- 
ty. In  this  connection  I  desire  to  refer  to 
still  another  of  our  late  decisions.  Section 
1630 — 81  provides  that  a  person  employing 
another  in  labor  of  any  kind  in  the  "erec- 
tion, repairing,  altering  or  painting  of  any 
house,  building,  or  structure,"  shall  not  fur- 
nish unsafe  scaffolding,  hoists,  etc.  Under 
this  statute  we  held  a  citv  liable  that  was 
engaged  in  replacing  water  mains,  because 
the  employee  was  working  on  a  "structure," 
within  the  meaning  of  the  statute.  Kosi- 
dowski  V.  Milwaukee,  152  Wis.  223,  139  N. 
W.  187.  So,  it  is  now  judicially  determined 
that  a  person  working  around  a  threshing 
machine  is  not  working  at  a  "place,"  while 
a  man  engaged  in  lowering  water  pipes  into 
a  trench  is  working  on  a  "structure.**  In 
another  case  decided  at  the  same  time 
(Koepp  V.  National  Enameling  &  Stamping 
Co.  151  Wis,  302,  139  N.  W.  179)  it  was 
held  that  where  an  employee  was  directed 
to  build  a  scaffold  and  wash  down  the  ceil- 
ing, so  that  it  could  be  painted,  the  plain- 
tiff, while  washing  the  ceiling,  was  em- 
ployed in  "painting"  within  the  meaninsf 
of  that  word  as  used  in  §  1636—81,  al- 
though tlie  employee  was  not  a  painter,  and 
there  was  nothing  to  sliow  that  it  was  in- 
tjcndod  that  he  should  do  any  painting. 

The  opinion  proceeds  upon  the  theory 
that  the  word  "place,"  whore  used  in  the 
provision  relating  to  guarding  machinery, 
lias  the  same  meaning  that  the  word  has 
when  used  in  tlie  part  of  the  statute  which 
prevents  overcrowding  in  "any  factory, 
workshop,   or  other  place"  where   labor   is 
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performed,  and  that  the  words  "other 
place,"  as  there  used,  mean  a  place  like  un- 
to or  akin  to  a  factory  or  workslop.  In 
construing  the  kindred  statute  (§  1636 — 
81)  the  precise  contention  which  we  have 
before  us  was  made.  It  was  claimed  that 
the  words  "mechanical  contrivances'*  in  the 
phrase,  "scaffolding,  hoists,  stays,  ladders, 
or  other  mechanical  contrivances"  meant 
something  akin  to  "scaffolding,  hoists,  stays, 
or  ladders."  The  claim  was  rejected.  It 
was  said  after  discussing  the  purpose  which 
the  legislature  had  in  mind  in  passing  the 
statute,  "that  the  rule  of  ejusdem  generis 
does  not  apply  to  restrict  the  meaning  of 
any  of  the  descriptive  words  in  the  law." 
Continuing,  the  court  said:  "So  the  word 
'repairing*  stands  by  itself,  in  practical 
effect.  It  is  not  to  be  restricted  by  any- 
thing which  precedes  it  or  follows  it.  The 
same  is  true  of  the  term  'scaffolding'  and 
and  the  words  'mechanical  contrivance.' 
Each  is  to  be  given  the  broad  comprehensive 
meaning  necessary  to  accomplish  the  mani- 
fest purpose  of  the  act.  Both  the  work 
and  the  structure  or  contrivance  may  be 
as  well  inside  a  building  as  outside,  and 
the  particular  distance  above  the  floor  or 
ground  is  not  material,  so  long  as  the  work 
and  the  contrivance  answer  fully  to  the 
calls  of  the  law."  Koepp  v.  National  Enam- 
eling &  Stamping  Co.  161  Wis.  302,  139  N. 
W.  179,  186.  So  I  reject  the  construction 
placed  on  the  statute  by  the  court  for  two 
reasons:  Tlie  provision  of  §  1636j,  dealing 
with  overcrowding  in  factories,  workshops, 
and  places  of  employment,  is  separate  and 
distinct  from  the  one  which  requires  the 
owner  and  manager  of  every  place  to  secure- 
ly guard  dangerous  machinery.  The  words 
''building  or  workshop"  are  not  used  in  con- 
nection with  the  safeguarding  of  machinery, 
and  should  not  be  read  into  this  part  of 
the  statute.  If  thev  are  in  or  are  read  in, 
then  the  rule  of  ejusdem  generis  ahould  not 
be  applied  to  the  words  "other  place,"  where 
they  follow  the  words  "factory"  and  "work- 
shop," under  the  rule  of  the  Koepp  Case. 
Before  concluding  this  branch  of  the  discus- 
sion, I  desire  to  refer  to  the  case  of  Her- 
mann v.  Port  Blakely  Mill  Co.  (D.  C.)  71 
Fed.  853,  856,  wherein  it  is  held  that  the 
word  "place,"  as  used  in  the  rule  that  a 
master  must  provide  a  safe  place  for  his 
servants  in  the  performance  of  their  duties, 
means  "the  premises  where  the  work  is  be- 
ing done." 

It  is  suggested  that  the  final  provision  of 
§  1636J,  as  it  appears  in  the  Statutes  of 
1898,  in  some  way  restricts  the  meaning 
of  what  prooodos  it.  It  reads  as  follows: 
"Any  person  or  corporation  which  shall  neg- 
lect for  thirty  days  after  the  receipt  of 
written  notice  from  the  state  factory  in- 
45  L.R.A.(N.S.) 


spector  to  provide  a  suitable  place  for  the 
persons  employed  by  him  to  work  in,  or 
who  shall  fail  to  make  and  maintain  such 
safeguards  as  this  section  requires  and  as 
said  inspector  shall  specify,  shall  forfeit 
not  to  exceed  $25  for  each  offense;  and  ev- 
ery day's  neglect  or  failure,  after  a  con- 
viction liereunder,  shall  constitute  a  sep- 
arate offense." 

I  do  not  conceive  that  this  provision  lim- 
its or  restricts  the  meaning  of  the  one 
which  precedes  it.  It  deals  not  with  lia- 
bility or  even  duty  to  employees,  but  pro- 
vides a  penalty  for  failure  to  do  certain 
things.  I  observe  no  reason  why  the  owners 
of  threshing  machines  are  not  amen&ble  to 
the  notice  provided  for,  as  well  as  other 
operators  of  dangerous  machinery.  If  the 
power  to  inspect  such  a  machine  is  not 
otherwise  expressly  provided  for  by  statute, 
it  is  here  conferred  by  plain  implication. 
The  power  of  factory  inspectors  is  by  no 
means  confined  to  factories.  It  extends  to 
elevators  and  fire  escapes  in  public  or  semi- 
public  buildings  and  to  many  other  things. 
Sections  1021e  to  1021h,  Stats.  1898.  They 
may  order  "full  wheels,  fly  wheels,  tumbling 
rods,  elevator  wells,  stairways,  shafting, 
or  dangerous  machinery  of  any  kind  to  be 
inclosed  or  otherwise  guarded  so  as  to  pro- 
tect workmen  or  others."  Section  1021h, 
Stats.  1898.  Their  duties  in  this  regard 
are  not  confined  to  factories.  Tumbling 
rods  are  things  which  the  writer  has  rarely 
heard  of,  except  in  connection  with  the  old 
horse-power  threshing  machine. 

Section  1636J  was  amended  and  rewritten 
in  1911,  but  no  change  was  made  therein 
which  affects  the  present  case.  Chapter  470, 
Laws  of  1911. 


KENTUCKY  COURT  OF  APPEAIjS. 

HENRY   M.    BOSWORTH,   State   Auditor, 

Appt., 

V. 

JAMES  M.  HARP. 

(164  Ky.  669,  157  S.  W.  1084.) 

Pension  —  for  Confederate  soldiers  — 
validity. 

1.  Services  rendered  by  Confederate  sol- 

yote.—  Validity  of  pension  or  bounty  to 
Confederate  soldiers. 

The  question  as  to  the  power  of  a  state 
to  pension  Confederate  soldiers  seems  never 
to  liave  been  presented  to  the  Federal  courts. 
Such  power  has  been  recognized  in  a  num- 
ber of  cases  decided  in  the  Southern  states, 
in  addition  to  BoswoHTir  v.  Harp. 

Can  a  state  legally  adopt  and  execute 
a  policy  inherently  hostile  to  the  only  pel- 
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diers  to  their  state  were  public  within  the 
meaning  of  a  constitutional  provision  for- 
bidding the  granting  of  separate  public 
emoluments  except  in  consideration  of  pub- 
lic services,  so  that  a  pension  may  be 
granted  to  them  by  the  state  for  such  serv- 
ices. 

Appropriation  —  warrants  for  pension. 

2.  An  appropriation,  within  the  meaning 
of  a  constitutional  provision  that  no  money 
shall  be  drawn  from  the  state  treasury 
except  in  pursuance  of  appropriations,  is 
effected  by  a  statute  directing  that  vouch- 
ers issued  to  pensioners  shall  be  paid  out 
of  the  treasury  upon  the  warrant  of  the 
auditor,  who  is  directed  to  issue  his  war- 
rant to  each  person  for  the  amount  of  his 
claim. 

Tax  —  public  purpose  —  pension. 

3.  A  tax  is  levied  for  a  public  purpose 
within  the  meaning  of  the  Constitution, 
when  the  money  is  used  to  pay  a  pension 
granted  in  consideration  of  public  services. 

Constitutional  law  —  special  legislation 
—  pension  law. 

4.  A  statute  granting  money  to  indigent 
soldiers  is  not  a  special  law  within  the 
meaning  of  the  constitutional  provision  that 
where  a  general  law  may  be  made  applica- 
ble, no  special  law  shall  be  enacted. 

(Lassing,  J.,  dissents.) 

(June  20,  1913.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Franklin  County 
in  plaintiff's  .favor  in  a  mandamus  pro- 
ceeding to  compel  the  issuance  of  a  war- 
rant for  the  payment  of  a  pension.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, and  Charles  H.  Morris,  Assistant 
Attorney  General  for  appellant. 

Messrs.  W.  J.  Stone,  J.  W.  Blackburn, 
Jr.,  and  Hazel rJgg  &  Hazelrlgg,  for 
appellee : 

If  there  is  doubt  as  to  whether  or  not 
a  pension  is  authorized,  the  judiciary  will 
not  interfere. 

Lowell  V.  Boston,  111  Mass.  454,  15  Am. 
Rep.  39;  Booth  v.  Woodbury,  32  Conn.  118; 
1  Cooley,  Taxn.  p.  217;  Judson,  Taxn.  § 
340. 

A  pension  is  a  public  purpose. 

Opinion  of  Justices,  190  Mass.  611,  77 
N.  E.  820;  United  States  v.  Hall,  98  U.  S. 
343,  25  L.  ed.  180;  Brown  v.  Russell,  166 
Mass.  14,  32  L.R.A.  253,  55  Am.  St.  Rep. 
357,  43  N.  E.  1005;  Ferguson  v.  Landram, 
1  Bush,  548;  Opinion  of  Justices,  175  Mass. 
599,  49  L.R.A.  564,  57  N.  E.  675;  Judson, 
Taxn.  §  349;  United  States  v.  Gettysburg 
Electric  R.  Co.  160  U.  S.  668,  40  L.  ed.  576, 
16  Sup.  Ct,  Rep.  427;   Citizens'  Sav.  &  L. 


icy  possible  of  adoption,  and  which  has 
been  adopted,  by  the  Federal  government? 
Can  one  state  enact  a  valid  statute  which 
another  state  with  an  identical  Constitu- 
tion would  be  forbidden  to  enact?  Does  a 
state  statute  granting  pensions  to  Con- 
federate soldiers  violate  the  due  process 
of  law  clause  of  the  Federal  Constitution? 
These  questions  were  apparently  not  raised 
in  BoswoBTH  V.  Harp,  and  the  court  did 
not  pass  upon  them,  and  speculation  on  how 
the  Federal  courts  would  have  answered 
them  on  an  appeal  is  useless. 

In  Elder  v.  Collier,  100  Ga.  342.  28  S. 
E.  116,  after  holding  that  a  statute  pro- 
viding for  the  levy  or  a  county  tax  to  help 
support  indigent  Confederate  soldiers  was 
repugnant  to  a  clause  in  the  state  Constitu- 
tion, the  court  said:  "The  provisions  of 
the  Constitution  embraced  in  §  5882  of  the 
Civil  Code  have  been  extended  by  various 
amendments  looking  to  the  relief  of  Con- 
federate soldiers  and  also  bestowing  certain 
benefits  upon  their  widows.  So  it  seems  to 
be  the  settled  policy  of  the  state  to  pro- 
vide pensions  for  these  classes  of  persons 
exclusively  by  state  taxation;  and  it  is 
not  improper  to  remark  that  the  various 
general  assemblies  which  have  dealt  with 
these  matters  have  been  as  liberal  in  this 
respect  as  the  financial  condition  of  the 
people  of  this  state  will  allow." 

And  in  Verdery  v.  Walton.  137  Ga.  213, 
73  S.  E.  390,  the  court  cites  Elder  v.  Col- 
lier, supra,  as  authority  for  the  proposition 
that  "the  general  assembly  has  and  excr- 
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cises  the  power  of  providing  by  state  taxa- 
tion for  the  payment  of  pensions  to  Con- 
federate soldiers,  and  can  confer  no  au- 
thority for  paying  pensions  to  soldiers  and 
their  widows  out  of  the  funds  to  be  raised 
by    county    taxation." 

In  Board  of  Education  v.  Bladen,  113  N. 
C.  379,  18  S.  E.  661,  it  was  held  that  a 
statute  which  provided  pensions  for  Con- 
federate soldiers  who  were  disabled  dur- 
ing the  war,  and  for  their  widows,  is  con- 
stitutional. This  decision  was  based  upon 
the  ground  that  the  state  must  take  care 
of  ito  indigent  and  helpless  citizens,  and 
that  the  legislature  has  the  power  to  au- 
thorize counties  to  care  for  one  class  of 
dependents,  and  the  state  to  care  for  an- 
other class  directly,  when,  in  the  judgment 
of  the  legislature,  the  amount  of  the  al- 
lowance can  in  that  way  be  better  adjusted 
to  suit  the  needs  of  the  indigent  classes. 
This  theory  would  not  support  a  grant  to 
soldiers  based  upon  services,  but  would 
limit  the  grant  to  those  who  could  claim 
support  as   indigent   citizens. 

It  appears  that  the  legislative  policy  of 
South  Carolina  since  1887  has  been  to  pro- 
vide pensions  for  soldiers  and  sailors,  resi- 
dents of  the  state,  who  were  in  the  serv- 
ice of  the  state  or  of  the  Confederate  States 
in  the  late  war  between  the  states,  and  it 
was  indirectly  held  in  State  ex  rel.  Walker 
V.  Derham,  61  S.  C.  258,  39  S.  E.  379,  that 
the  state  Constitution  of  1895  specifically 
authorizes    the   legislature    so    to    provide. 

J.  W.  M. 
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Asso.  V.  Topeka,  20  Wall.  655,  22  L.  ed. 
455;  People  ex  rel.  Detroit  &  H.  R.  Co.  v. 
Salem,  20  Mich.  452,  4  Am.  Rep.  400;  Swee- 
ney V.  Com.  118  Ky.  912,  82  S.  W.  639. 

Uobson,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

By  an  act  approved  March  11,  1912 
(Laws  1912,  chap.  6),  it  was  provided  that 
any  indigent  disabled  person  who  has  been 
a  citizen  and  an  actual  bona  fide  resident 
of  this  state  continuously  since  January  1, 
1907,  and  who  actually  served  one  year,  or 
until  the  close  of  the  Civil  War,  in  the 
military  or  naval  service  of  the  Confeder- 
ate states,  or  the  widow  of  such  person  to 
whom  he  was  married  prior  to  January  1, 
1890,  shall  be  paid  out  of  the  state  treasury 
a  pension  of  $10  a  month.  No  person  is 
entitled  to  the  benefits  of  the  act  who  is 
able  to  earn  a  support  by  manual  labor  or 
by  reason  of  his  knowledge  or  skill  in  any 
profession,  trade,  or  craft,  or  who  receives 
a  pension  from  the  United  States  govern- 
ment or  any  state  or  foreign  government, 
or  removes  from  the  state,  or  is  absent 
therefrom  for  one  year,  or  has  a  net  income 
of  $300  a  year,  or  has  property  of  the  value 
of  $2,500,  or  is  living  with  his  wife  who 
possesses  property  or  income  sufficient  for 
the  suitable  support  of  herself  and  family 
including  her  husband,  or  whose  support 
is  comfortably  provided  for  by  reason  of  a 
contract  or  agreement  with  a  person  able 
to  provide  it,  or  who,  by  reason  of  the  par- 
tial ability  to  earn  a  support  and  income 
or  property,  is  able  to  obtain  an  income 
equivalent  to  $300  a  year.  Provision  is 
made  in  the  act  for  the  allowance  of  the 
pension  claims.  James  M.  Harp,  a  resi- 
dent of  Franklin  county,  made  application 
for  a  pension  under  the  act;  and,  his  claim 
having  been  duly  allowed,  he  presented  his 
pension  voucher  properly  executed  as  pro- 
vided in  the  act,  to  the  auditor,  who  re- 
fused to  pay  it  or  to  issue  a  warrant  there- 
for. He  thereupon  brought  this  suit  in  the 
Franklin  circuit  court  to  obtain  a  manda- 
mus compelling  the  auditor  to  issue  a  war- 
rant for  the  amount.  The  circuit  court 
awarded  the  mandamus  as  prayed.  The 
auditor  appeals. 

Section  3  of  the  Constitution  among 
other  things,  provides:  "And  no  grant  of 
exclusive,  separate  public  emoluments  or 
privileges  shall  be  made  to  any  man  or 
set  of  men,  except  in  consideration  of  pub- 
lic services."  It  is  insisted  that  the  act 
is  invalid  under  this  section  of  the  Consti- 
tution, on  the  ground  that  the  act  grants 
to  indigent  Confederate  soldiers  exclusive, 
separate  privileges  not  granted  to  other  in- 
digent persons. 

Tlie  question  to  be  determined  is,  Did 
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tlie  Confederate  soldiers  render  public  serv- 
ices to  the  state  of  Kentucky  within  the 
meaning  of  the  Constitution?  In  Ferguson 
V.  Landram,  1  Bush,  548,  this  court  held 
that  separate  emoluments  or  privileges, 
within  the  meaning  of  the  constitutional 
provision,  may  be  allowed  "when  the  per- 
son shall  by  heroic  deeds,  inventive  genius, 
or  great  mental  endowments,  and  a  life  of 
public  virtue,  become,  in  the  judgment  of 
the  legislature,  a  public  benefactor."  The 
Massachusetts  supreme  court,  in  answer 
to  an  inquiry  of  tlie  legislature  as  to  the 
legality  of  pensions  allowed  by  that  state 
to  Federal  soldiers  in  the  Civil  War,  said 
this:  "The  question  asked  by  the  honor- 
able senate  should  be  answered  in  the 
affirmative,  so  far  as  to  say  that  the  gen- 
eral principle  referred  to  [gratuities  to 
Civil  War  veterans]  may  have  legitimate 
application  to  services  such  as  generally 
have  been  treated  as  deserving  recognition 
by  the  payment  of  sums  of  money,  the 
erection  of  statutes,  or  the  bestowal  of 
medals,  decorations,  or  other  badges  of  hon- 
or. In  the  application  of  the  principle  the 
question  ordinarily  will  be  whether  the 
benefit  is  conferred  as  an  appropriate  recog- 
nition of  distinguished  and  exceptional  serv- 
ice, such  that  the  dignity  of  the  state  will 
be  enhanced  and  the  loyalty  and  patriotism 
of  the  people  will  be  promoted  by  making 
it  a  subject  of  governmental  action." 
Opinion  of  Justices,  190  Mass.  611,  77  N. 
E.  820.  In  Judson,  on  Taxation,  §  349,  it 
is  said:  "Whatever  legitimately  tends  to 
inspire  patriotic  sentiments,  and  to  enhance 
the  respect  of  citizens  for  the  institutions 
of  their  country,  and  incites  them  to  con- 
tribute to  its  defense  in  time  of  war,  has 
been  held  to  be  a  lawful  public  purpose, 
and  such  as  will  justify  the  exercise  either 
of  the  power  of  taxation,  or  of  the  power 
of  eminent  domain." 

Necessarily  the  matter  is  one  committed 
to  the  discretion  of  the  general  assembly, 
and,  when  the  legislature  has  declared  the 
use  a  public  one,  its  judgment  will  be  re- 
spected by  the  courts,  unless  the  use  is 
palpably  without  reasonable  foundation. 
United  States  v.  Gettysburg  Electric  R.  Co. 
100  U.  S.  668,  40  L.'ed.  576,  16  Sup.  Ct. 
Rep.  427.  It  is  true  the  services  of  the 
Confederate  soldiers  were  directed  against 
the  Federal  government,  but  appellee  and 
his  comrades  were  citizens  of  a  sovereign 
state.  Their  claim  rests  solely  upon  the 
ground  that  they  rendered  public  services 
to  the  state  of  Kentucky.  The  colonies  be- 
fore the  formation  of  the  Union  exercised 
the  power  of  granting  pensions  or  bounties 
to  soldiers.  This  power  has  since  been  ex- 
I  ercised  by  the  United  States  and  by  many 
of  the  states,  and  that  the  legislature  has 
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the  power  in  A  proper  case  to  grant  pensions 
for  public  services  must  now  be  admitted. 
To  determine  whether  the  Confederate 
soldiers  rendered  public  services  to  the  state 
of  Kentucky,  we  must  put  ourselves  in  the 
situation  of  things  at  the  opening  of  the 
Civil  War,  and  determine  their  rights  by 
the  circumstances  which  then  surrounded 
them.  When  the  Constitution  of  the 
United  States  was  formed,  each  of  the  thir- 
teen colonies  was  an  independent  sovereign- 
ty, and  each  jealously  maintained  that  it 
had  not  parted  with  its  sovereignty  in 
forming  that  Constitution.  By  the  10th 
Amendment  to  the  Constitution,  enacted  by 
Congress  at  the  first  session  after  its  adop- 
tion, it  was  provided:  "The  powers  not 
delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively  or 
to  the  people." 

From  the  formation  of  the  government  it 
was  maintained  by  each  of  the  states  that, 
being  sovereign,  it  had  a  right  to  withdraw 
from  the  compact  it  had  made  at  pleasure; 
that  this  right,  not  being  prohibited  by  the 
Constitution  to  the  states,  was  reserved  by 
them.  The  New  England  states  in  unequiv- 
ocal terms  asserted  this  right  from  1803  to 
1814  with  reference  to  the  embargo  act,  the 
acquisition  of  Louisiana,  and  the  War  of 
1812.  In  1812,  wlien  called  on  for  troops, 
Massachusetts,  Connecticut,  Rhode  Island 
each  refused,  reasserting  the  sovereignty  of 
the  state,  and  insisting  that  she  was  not 
bound  to  obey  until  she  felt  it  to  be  to  the 
interest  of  her  citizens  to  do  so.  (New 
England  Federalism,  p.  623,  by  Henry  Ad- 
ams.) In  1814  Connecticut,  Rhode  Island, 
New  Hampshire,  and  Vermont,  in  the  Hart- 
ford Convention,  made  this  declaration:  "In 
case  of  deliberate,  dangerous,  and  palpable 
infractions  of  the  Constitution,  aflfecting 
the  sovereignty  of  a  state  and  the  liberties 
of  the  people,  it  is  not  only  the  right,  but 
the  duty,  of  each  state  to  interpose  its  au- 
thority for  the  protection  in  the  manner 
best  calculated  to  secure  that  end."  No- 
where was  this  sentiment  stronger  than  in 
Kentucky.  By  §  1  of  the  Resolutions  of 
1798  it  was  declared  as  follows:  "Resolved 
that  the  several  states  composing  the 
United  States  of  America  are  not  united  on 
the  principle  of  unlimited  submission  to 
their  general  government;  but  that  by  com- 
pact under  the  style  and  title  of  a  Consti- 
tution for  the  United  States  and  of  amend- 
ments thereto,  they  constituted  a  general 
government  for  special  purposes,  delegated 
to  that  government  certain  definite  powers, 
reserving  each  state  to  itself,  the  residuary 
mass  of  right  to  their  own  self-government; 
and  that  whensoever  the  general  government 
assumes  undelegated  powers,  its  acts  are 
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unauthorized,  void,  and  of  no  force;  that 
to  this  compact  each  state  acceded  as  a 
state,  and  is  an  integral  party,  its  costates 
forming,  as  to  itself,  the  other  party;  that 
the  government  created  by  this  compact  was 
not  made  the  exclusive  or  final  judge  of 
the  extent  of  the  powers  delegated  to  itself; 
since  that  would  have  made  its  discretion, 
and  not  the  Constitution,  the  measure  of  its 
powers;  but  that,  as  in  all  other  cases  of 
compact  among  parties  having  no  common 
judge,  each  party  has  an  equal  right  to 
judge,  for  itself,  as  well  of  infractions  as 
of  the  mode  and  measure  of  redress."  The 
I)rinciple  announced  in  this  resolution  was 
steadily  maintained  in  Kentucky  from  that 
time  until  the  breaking  out  of  the  Civil 
War.  It  was  recognized  from  time  to  time 
in  the  platforms  of  the  leading  political 
parties  and  by  the  general  assembly.  Its 
principle  was  embedded  in  the  Constitution 
adopted  in  1851.  Section  4,  Bill  of  Rights. 
In  his  life  of  Daniel  Webster,  p.  172,  Henry 
Cabot  Lodge,  for  many  years  a  prominent 
United  States  Senator,  says:  "When  the 
Constitution  was  adopted  by  the  votes  of 
states  at  Philadelphia,  and  accepted  by  the 
votes  of  states  in  popular  convention,  it  is 
safe  to  say  that  there  was  not  a  man  in  the 
country  from  Washington  and  Hamilton  on 
the  one  side,  to  George  Clinton  and  George 
Mason  on  the  other,  who  regarded  the  new 
system  as  anything  but  an  experiment  en- 
tered upon  by  the  states,  and  from  which 
each  and  every  state  had  the  right  peace- 
fully to  withdraw,  a  right  which  was  very 
likely  to  be  exercised,"  In  October,  1912, 
General  Charles  H.  Grosvenor,  of  Ohio,  a 
gallant  soldier  in  the  Federal  army,  and  for 
many  years  a  loader  in  Congress,  in  a  speech 
made  to  his  comrades  of  the  Army  of  the 
Cumberland,  in  Chattanooga,  said:  "Now, 
if  there  is  a  Confederate  soldier  in  the 
house,  I  want  him  to  stand  up.  Figurative- 
ly speaking,  I  am  going  to  defend  him.  You 
Confederate  soldiers  did  not  believe  that 
you  were  compelled  to  stay  in  the  Union. 
Lee,  Jackson,  Calhoun,  and  other  great  men 
of  the  South  believed  the  same  on  that  ques- 
tion. They  did  what  they  believed  to  be 
right.  They  saw  the  Constitution  as  it  was 
adopted.  Who  is  here  to  call  them  crimi- 
nals?    Certainly,  not  I." 

With  these  facts  in  mind,  let  us  look 
briefly  at  the  historical  facts  as  to  the  at- 
titude of  Kentucky  at  the  opening  of  the 
Civil  War.  Kentucky  was  a  slaveholding 
state.  In  her  Constitution  adopted  in  1851. 
it  was  declared:  "The  right  of  property 
is  better  and  higher  than  any  constitutional 
sanction,  and  the  right  of  the  owner  of  a 
slave  to  such  slave  and  its  increase  is  the 
same  and  as  inviolate  as  the  right  of  the 
owner    of    any    other   property    whatever." 
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When  the  southern  states  seceded,  and  Ken- 
tucky was  called  upon  by  the  Federal  gov- 
ernment to  furnish  troops  for  the  war,  she 
declined,  believing  that  the  Federal  gov- 
ernment had  not  the  constitutional  right 
to  coerce  tlicm  back  into  the  Union.  The 
house  of  representatives  adopted  the  follow- 
ing resolutions:  "Resolved  by  the  house  of 
representatives,  that  this  state  and  the  citi- 
zens thereof  should  take  no  part  in  the 
Civil  War  now  being  waged,  except  as 
mediators  and  friends  of  the  belligerent 
parties;  and  that  Kentucky  should,  during 
the  contest,  occupy  the  position  of  strict 
neutrality.  Resolved  that  the  act  of  the 
governor  in  refusing  to  furnish  troops  or 
military  force  upon  the  call  of  the  executive 
authority  of  the  United  States,  under  ex- 
isting circumstances,  is  approved."  The 
general  assembly  provided  the  sum  of 
$1,000,000  for  the  expenses  of  arming  and 
disciplining  the  militia;  $750,000  to  be  ex- 
pended for  arms,  one  half  to  be  issued  to 
the  state  guard  and  the  other  half  to  the 
home  guards.  The  state  guard  was  to 
be  at  once  placed  in  camp ;  the  home  guards 
were  to  be  held  in  reserve;  and  it  was 
provided  that  "neither  the  arms  nor  the 
militia  were  to  be  used  against  the  govern- 
ment of  the  United  States  nor  the  Confed- 
erate states,  unless  in  the  sole  defense  of 
the  state  of  Kentucky."  In  a  few  months 
the  state  was  invaded  both  by  the  Confeder- 
ate and  the  Federal  troops,  and  soon  it 
became  evident  that  Kentucky's  position  of 
neutrality  could  not  be  maintained.  The 
result  was  that  those  who  espoused  the 
catisc  of  the  Union  went  to  the  Federal 
army,  and  those  who  maintained  the  right 
of  the  state  as  a  sovereign  to  control  her 
own  matters  went  to  the  Confederate  army. 
The  Civil  War  was  not  a  mere  insurrection 
against  an  existing  government;  it  was  a 
contest  between  two  sovereignties.  Up  to 
that  time,  in  the  southern  states,  especially, 
it  was  maintained  that  the  citizen  owed  his 
first  allegiance  to  his  state,  and  the  war 
was  the  result  of  what  these  men  believed 
to  be  an  unconstitutional  effort  to  destroy 
the  sovereignty  of  the  several  states, 
and  take  from  them  their  right  to  control 
their  own  local  matters. 

The  Civil  War  is  often  spoken  of  as  the 
war  of  secession,  as  though  secession  was 
the  cause  of  the  war.  But  the  cause  of  the 
war  was  deeper  than  that.  It  was  the  ir- 
repressible conflict  between  two  independent 
sovereignties,  and  the  cause  of  the  conflict 
was  slavery.  The  southern  states  main- 
tained that  they  had  a  right  to  regulate 
their  own  internal  affairs,  and  that  these 
were  beyond  the  control  of  the  national  gov- 
ernment. In  1S59  John  Brown  made  his 
raid  upon  Harpers  Ferry  in  an  effort  to  in- 
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cite  an  insurrection  of  the  negroes  for  the 
murder  of  the  peaceful  inhabitants  of  Vir- 
ginia. This  deeply  stirred  the  South,  for 
the  defenseless  women  and  children  would 
be  the  first  to  suffer.  While  John  Brown's 
effort  failed,  he  was  lauded  as  a  hero  and  a 
patriot  by  many  of  the  extremists  of  the 
North,  and  so  prevalent  was  the  sentiment 
that  the  southern  people  became  alarmed. 
The  decision  of  the  United  States  Supreme 
Court  in  the  Dred  Scott  Case,  which  had 
been  rendered  a  few  years  before,  was  open- 
ly assailed,  and  such  declarations  as  the 
following  were  common:  "There  is  a  high- 
er law  than  the  Constitution  which  regu- 
lates our  authority  over  the  domain. 
Slavery  must  be  abolished,  and  we  must 
do  it."  W.  H.  Seward.  "The  Union  is  a 
lie.  The  American  Union  is  an  imposture, 
a  covenant  with  death,  and  an  agreement 
with  hell."  William  Lloyd  Garrison.  "The 
fugitive-slave  act  is  filled  with  horror, — ^we 
are  bound  to  disobey  this  act."  Chas.  Sum- 
ner. "The  Union  is  not  worth  supporting 
in  connection  with  the  South."  Horace 
Greeley.  'Th<^  times  demand,  and  we  must 
have  an  antislavery  Constitution,  an  anti- 
slavery  Bible,  and  an  antislavery  God." 
Anson  P.  Burlingame.  Without  the  ques- 
tion of  slavery  no  Southern  state  would 
have  seceded,  and  without  that  question  no 
army  could  have  been  mustered  in  the  North 
to  carry  on  the  war  against  the  South.  The 
trouble  had  been  brewing  for  a  number  of 
years,  and  the  inevitable  had  at  last  come. 
The  question  had  to  be  settled  by  arms.  It 
is  true  that  might  makes  right,  but  it  does 
not  follow  that  might  is  right.  The  south- 
ern soldier  fought  for  a  principle,  the  right 
of  each  state  to  regulate  its  local  affairs, — 
a  principle  that  everybody  conceded  when 
the  Constitution  of  the  United  States  was 
formed,  and  without  which  that  instrument 
could  never  have  been  adopted.  The  Ken- 
tucky soldiers  who  fought  in  the  Confeder- 
ate army  fought  to  maintain  this  principle 
for  the  state  of  Kentucky;  and,  while  they 
lost  in  the  wager  of  battle,  Kentucky  has 
always  recognized  that  they  fought  for  a 
principle,  and  were  rendering  public  services 
to  their  state.  In  every  section  of  the 
state  after  the  close  of  the  War,  it  was  the 
pleasure  of  the  people  of  Kentucky  to  ad- 
vance to  office  the  Confederate  soldiers;  for 
many  years  they  filled  the  more  important 
offices  of  the  state,  and  literally  controlled 
the  state's  affairs.  The  legislature  made 
appropriations  for  monuments  to  distin- 
guished Confederate  soldiers.  In  1902  it 
established  a  home  for  Confederates,  and 
this  has  been  since  maintained  at  the  ex- 
pense of  the  state,  an  appropriation  of  $175 
a  year  being  made  for  each  inmate.  In 
1004  it  appropriated  the  sum  of  $2,000  to 


1913. 


BOSWORTH  V.  HARP. 


697 


mark  the  Confederate  graves  at  Perry ville, 
Kentucky.  Monuments  have  been  erected  to 
Generals  John  C.  Breckenridge,  John  H. 
Morgan,  and  other  distinguished  Confeder- 
ates. None  of  these  appropriations  have 
ever  been  questioned  or  assailed;  and  they 
show  a  settled  policy  by  the  legislature, 
acquiesced  in  by  the  people  of  the  state, 
to  regard  the  Confederate  soldiers  as  hav- 
ing rendered  public  services  for  the  state 
of  Kentucky. 

In  the  year  1850  the  legislature  of  Ken- 
tucky provided  for  the  placing  of  a  block 
of  Kentucky  marble  in  the  Washington  mon- 
ument, bearing  this  inscription:  ''Under 
the  auspices  of  Heaven  and  the  precepts  of 
Washington,  Kentucky  will  be  the  last  to 
give  up  the  Union."  Kentucky  did  not  se- 
cede. Virginia  was  the  last  state  to  secede, 
and  it  is  almost  certain  that  Virginia,  too, 
would  not  have  seceded  but  for  John 
Brown's  coldblooded  effort  to  bring  about 
a  massacre  of  the  women  and  children  of 
the  state,  and  the  spirit  with  which  much 
of  the  North  regarded  his  undertaking.  But 
all  of  the  secession  ordinances  were  invalid; 
for  in  legal  effect,  as  was  afterwards  held, 
nil  the  secession  ordinances  were  void.  So 
Kentucky's  position  was  not  substantially 
different  from  that  of  the  other  Southern 
states.  Over  fifty  years  have  passed  since 
the  breaking  out  of  the  Civil  War.  The 
passions  engendered  by  the  struggle  have 
subsided,  and  all  have  learned  to  realize 
that  the  country  could  not  continue  part 
free  and  part  slaveholding.  Kentucky,  no 
less  than  the  other  states,  rejoices  in  the 
prosperity  and  greatness  of  our  reunited 
country.  All  now  recognize  the  fact  that 
He  who  does  all  things  well  ruled  in  that 
conflict,  bringing  about  His  eternal  pur- 
poses, and  all  now  see  that  the  usefulness 
of  this  country  and  its  powers  for  good 
would  have  been  greatly  curtailed  if  the 
struggle  had  ended  otherwise  than  it  did. 
As  passions  have  subsided,  those  on  each  side 
have  perceived  the  patriotic  motives  prompt- 
ing the  other,  and  have  learned  to  honor 
their  sincerity  and  devotion  to  duty.  Every 
Englishman  regards  the  common  heritage 
of  the  race,  the  heroism  and  self-sacrifice 
of  the  combatants  on  either  side  in  tlie 
War  of  the  Roses,  and  the  same  sentiment 
is  fast  coming  into  the  hearts  of  all  Ameri- 
cans as  to  all  those  who  endured  hardship 
and  hazarded  their  lives  for  the  cause  tluey 
deemed  just  in  our  Civil  War.  So  it  is 
that  in  the  general  assembly  the  bill  before 
US  was  passed  by  a  practically  unanimous 
vote,  all  political  parties  agreeing  upon  it. 

The  war  wrought  a  revolution.  The 
Union  as  the  fathers  understood  it  was 
merged  in  the  nation.  State  sovereignty  as 
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they  understood  it  passed  out  of  sight.  The 
doctrine  of  the  Resolutions  of  1708,  that 
the  Federal  government  was  not  the  final 
judge  of  the  extent  of  its  powers,  and  that 
each  state  had  an  equal  right  to  judge  for 
itself  as  well  of  infractions  as  of  the  mode 
and  measure  of  redress,  which  was  univers- 
ally maintained  at  that  time  and  for  the 
next  fifty  years,  was  by  the  War  determined 
to  be  no  longer  true.  But  the  soldiers  who 
fought  for  this  principle,  to  maintain  the 
rights  of  tlieir  sovereign  state,  no  less  rend- 
ered public  services  to  their  state  than  tlic 
men  who  served  in  the  Federal  army,  to  rid 
the  country  of  the  blight  of  slavery.  The 
Kentucky  soldiers  in  the  Federal  army 
served  faithfully  the  sovereign  to  whom 
they  deemed  they  owed  their  first  alle- 
giance, and  they  have  been  provided  for  by 
the  sovereign  they  served.  The  Kentucky 
soldiers  in  the  Confederate  army  served  no 
less  faithfully  their  state,  the  sovereign  to 
whom  they  deemed  they  owed  their  first 
allegiance,  and  that  sovereign  may  wit!) 
equal  propriety  honor  their  self-sacrifice, 
gallantry,  and  patriotism  by  protecting 
them  in  their  age  from  want. 

Section  230  of  the  Constitution  provides: 
"No  money  shall  be  drawn  from  the  state 
treasury  except  in  pursuance  of  appropria- 
tions  made  bv  law."  It  is  insisted  that  the 
act  is  void  because  no  appropriation  is  made 
as  provided  by  this  section.  But  it  is  not 
necessary  that  an  act  of  the  legislature 
should  use  the  word  "appropriate."  The 
act  directs  that  the  vouchers  issued  to  the 
pensioners  shall  be  paid  out  of  the  treasury 
upon  the  warrant  of  the  auditor,  and  the 
auditor  is  directed  to  issue  his  warrant  to 
each  person  for  the  amount  of  his  claim. 
This  is  an  appropriation  within  the  mean- 
ing of  the  Constitution.  The  general 
assembly  has  for  years  made  similar  appro- 
priations. The  appropriation  of  the  Con- 
federate Home  is  made  in  the  same  way, 
$175  being  allowed  for  each  inmate.  Al- 
lowances in  the  same  way  arc  made  for  the 
support  of  the  insane  asylums  and  other 
institutions  of  the  state. 

Section  171  of  the  Constitution  provides: 
"Taxes  shall  be  levied  and  collected  for  pub- 
lic purposes  only."  But  a  tax  is  levied  for 
public  purposes  where  the  money  is  used  to 
pay  a  pension  granted  in  consideration  of 
public  services.  For  the  same  reason  the 
act  is  not  a  special  law.  Indigent  Confed- 
erate soldiers  are  placed  upon  a  different 
footing  from  other  indigent  persons  in  the 
state,  because  of  the  public  services  rend- 
ered by  them.  Dean  Shaler,  of  Harvard 
University,  himself  a  gallant  Federal  sol- 
dier, says  this  of  one  Kentucky  brigade: 
"On  May  7,  1864,  this  brigade,  then  in  the 
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army  of  General  Joseph  Johnston,  marched 
out  of  Dalton  1,140  strong,  at  the  begin- 
ning of  the  great  retreat  upon  Atlanta  be- 
fore the  army  of  Sherman.  In  the  subse- 
quent hundred  and  twenty  days,  or  until 
September  3d,  the  brigade  was  almost  con- 
tinuously in  action  or  on  the  march.  In 
this  period  the  men  of  the  command  received 
1,800  death  or  hospital  wounds,  the  dead 
counted  as  wounds,  and  but  one  wound  be- 
ing counted  for  each  visitation  of  the  hos- 
pital. At  the  end  of  this  time  there  were 
less  than  50  men  who  had  not  been  wounded 
during  the  hundred  and  twenty  days.  There 
were  240  men  left  for  duty,  and  less  than 
10  men  deserted.  A  search  into  the  history 
of  warlike  exploits  has  failed  to  show  me 
any  endurance  to  the  worst  trials  of  war 
surpassing  this.  We  must  remember  that 
the  men  of  this  command  were  at  each  stage 
of  their  retreat  going  farther  from  their 
firesides.  It  is  easy  for  men  to  bear  great 
trials  under  circumstances  of  victory.  Sol- 
diers of  ordinary  goodness  will  stand  several 
defeats,  but  to  endure  the  despair  which 
such  adverse  conditions  bring  for  more 
than  a  hundred  days  demands  a  moral  and 
physical  patience  which,  so  far  as  I  have 
learned,  has  never  been  excelled  in  any 
army."  This  is  given  only  as  an  illustra- 
tion. Similar  tilings  may  be  said  of  the 
other  Kentucky  troops.  So  long  as  the 
courage  of  the  battle  field  or  the  risking  of 
one*s  life  for  his  country  is  honored,  and 
it  is  the  policy  of  the  state  to  promote  the 
loyalty  and  patriotism  of  the  people  by  fos- 
tering the  martial  spirit,  such  services  con- 
stitute a  reasonable  basis  for  classification. 
The  honor  due  to  the  true  and  the  brave  is 
not  limited  to  those  who  are  successful  in 
the  struggle.  Greece  still  honors  the  Spar- 
tans who  defended  the  pass  at  Thermopylae. 
The  names  of  Wallace  and  his  comrades  are 
yet  household  words  in  Scotland.  They  who 
died  at  the  Alamo  are  honored  of  all  Ameri- 
cans. The  state  may  show  that  the  Repub- 
lic is  not  ungrateful  to  these  men  not  only 
by  erecting  monuments  to  them  when  dead 
or  placing  flowers  on  their  graves,  but  it 
may  with  equal  propriety  gladden  their 
hearts  while  living  and  in  their  infirmity 
give  them  bread. 
Judgment  affirmed. 

Lassln^,  J.,  dissenting: 

When  the  act  under  consideration  was 
adopted,  there  was  in  force  in  this  state  a 
general  lawmaking  provision  for  the  sup- 
port of  all  indigent  and  dependent  Confed- 
erates and  their  widows.  Kentucky  Stat- 
utes, chap.  22a,  and  amendments  thereto. 
The  act  before  us  is  not  general  in  its  ap- 
plication, and  is  in  direct  and  open  viola- 
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tion  of  §  59,  subsec.  29,  of  the  Constitution, 
which  provides:  "...  Where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted.''  The  legislature  has  the 
undoubted  right  to  classify  persons  to  be 
nfi'ectcd  by  a  legislative  act,  but  such  right 
is  always  subject  to  the  limitation  that  the 
classification  must  be  reasonable  and  nat- 
ural. The  classification  here  attempted  is 
neither  reasonable  nor  natural,  but  is  ar- 
bitrary and  unjust.  Thousands  of  our  citi- 
zens, equally  deserving,  and  with  less  means 
of  support  than  many  of  those  provided  for 
in  this  act,  are  denied  its  benefits.  It  is 
class  legislation  of  the  worst  type. 

But,  bru.sliing  aside  the  plain  provisions 
of  the  Constitution,  the  validity  of  the  act 
is  upheld  upon  the  ground  that  they  who 
are  provided  for  therein  have  rendered  such 
public  service  as  that  they  should  be  provid- 
ed for.  I  concede  that  the  Confederate  sol- 
diers were  brave  men,  and  that  they  fought 
with  a  courage  and  determination  that 
challenged  the  admiration  of  the  civilized 
world ;  but  bv  the  arbitrament  of  the  sword 
every  principle  for  which  they  contended 
was  decided  against  them.  The  integrity 
of  the  Union  was  preserved.  While  theirs 
was  a  brave,  gallant,  and  heroic  fight,  1 
cannot  bring  myself  to  believe  that  in  their 
struggle  for  the  lost  cause  they  rendered 
either  the  national  or  the  state  government 
a  "public  service,"  within  the  meaning  of 
these  words  as  found  in  the  Bill  of  Rights. 

When  legislatures,  swayed  by  sentiment, 
make  reckless  appropriations  in  violation  of 
the  plain  provisions  of  the  Constitution, 
the  people  look  to  the  courts  for  relief 
against  the  oppressive  and  unjust  taxation 
which  such  legislation  produces;  and  courts, 
much  as  they  n:ay  sympathize  with  the  con- 
dition of  those  who  are  made  the  beneficia- 
ries of  such  legislation,  should  hesitate  to 
give  to  the  plain  language  of  the  Constitu- 
tion a  strained  construction  in  order  to  up- 
hold such  legislation.  The  rights  of  those 
not  benefited  by  the  act  are  entitled  to  the 
court's  protection  as  much  as  the  rights  of 
those  who  are. 

I  have  been  unable  to  find  any  case  where 
one  whose  efi'orts  were  directed  toward  dis- 
rupting the  government  has  been  declared 
to  have  renedered  a  "public  service"  to  that 
government.  The  construction  which  the 
majority  opinion  gives  the  words  "public 
service"  as  found  in  the  Bill  of  Rights  is 
certainly  at  variance  with  the  generally 
accepted  meaning  of  these  words,  and  I  am 
unwilling  to  adopt  such  construction,  and 
thereby  add  at  least  a  half  million  dollars 
annually  to  the  already  heavy  burden  of 
our  tax -ridden  people.  For  this  reason  I 
dissent. 
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V. 

WLLLIAM  S.    THOMAS,    Impleaded,   etc., 

Appt. 

(—  Mich.  — ,  140  N.  W.  615.) 

Automobile    —    statutory    liability    of 
owner  —  scope. 

1.  A  statute  making  the  owner  of  a  motor 
vehicle  liable  for  injuries  caused  by  its 
operation  by  any  person  limits  liability 
to  the  proprietor  of  the  vehicle,  and  does 
not  extend  it  to  persons  who  may  be 
mediately  or  immediately  in  possession  of 
it,  wliere  other  provisions  of  the  statute 
provide  for  its  registration  by  the  owner. 

Same  —  unauthorized  use  7*-  liability  of 
owner. 

2.  The  owner  of  an  automobile  cannot, 
under  the  due  process  and  equal  protection 
clauses  of  the  Constitutions,  be  made  liable 
for  injury  to  strangers,  through  its  use  by  ' 
persons  who  have  taken  it  without  his 
knowledge  or  permission,  although  their 
acts  do  not  constitute  larceny. 

(March   20,    1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Grand  Rapids 
in  plaintiff's  favor  in  an*  action  brought  to 
recover  damages  for  personal  injuries  for 


which  defendants  were  alleged  to  be  re- 
sponsible.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Colin  P.  Campbell,  for  appellant: 

The  act  in  question  doea  not  intend  by 
the  term  "owner"  the  proprietor  of  the 
vehicle,  but  intends  by  the  term  "'owner'* 
the  person  who  is  mediately  or  immediate- 
ly in  charge  thereof. 

Camp  v.  Rogers,  44  Conn.  291 ;  Albert  v. 
Gibson,  141  Mich,  G98,  105  N.  W.  19;  Grand 
Rapids  Boom.  Co.  v.  Jarvis,  30  Mich,  308; 
Tabor  v.  Cook,  15  Mich.  322. 

If  this  act  is  to  be  construcrd  so  as  to 
intend  the  proprietor  of  the  vehicle  by  the 
word  '"owner,"  then  it  is  void  as  being  a 
denial  of  due  process  of  law  and  of  the 
equal  protection  of  the  laws  within  the 
14th  Amendment  to  the  Federal  Constitu- 
tion and  the  provisions  of  art,  2,  §  IG,  of 
the  Constitution  of  Michigan  of  1908. 

Johnson  v.  Sergeant,  1G8  Mich.  444,  134 
N.  W.  468,  2  N.  C.  C.  A.  334;  Ives  v.  South 
Buffalo  R.  Co.  201  N.  Y.  271,  34  L.R.A. 
(N.S.)  162,  94  N.  E.  431,  Ann.  Cas.  1912  B, 
156,  1  N.  C.  0.  A.  517;  Camp  v.  Rogers, 
44  Conn.  291. 

Messrs.  Smedley,  Linsey,  &  liillle,  for 
appellee: 

The  word  "owner"  means  proprietor  or 
real  owner,  as  the  word  is  ordinarily  used. 

Garver  v.  Hawkeye  Ins.  Co.  69  Iowa,  202, 
28  N.  W.  555;  McLain  v.  Maricle,  60  Neb. 


Note,  —  Validity  of  statute  tnaTcing  own- 
er liable  for  injuries  hy  autontohile 
"being  used,  hy   another. 

Many  different  questions  affecting  the 
liability  of  automobile  owners  for  injuries 
caused  thereby  have  been  annotated  in  this 
series.  For  the  most  part  the  liability  of 
the  owner  has  been  determined  upon  gen- 
eral principles  applicable  to  liability  for 
personal  injuries.  And  Dauohebty  v. 
Thomas  appears  to  have  been  the  first 
case  squarely  passing  upon  the  constitu- 
tionality of  a  statute  which  undertakes  to 
render  the  owner  of  an  automobile  abso- 
lutely liable  for  injuries  caused  thereby,  ir- 
respective of  negligence  on  his  own  part 
or  on  the  part  of  anyone  for  whose  conduct 
he  is  responsible.  The  earlier  case  of  John- 
son V.  Sergeant,  168  Mich.  444,  134  N.  W. 
468,  2  N.  C.  C.  A.  334,  arising  under  the 
same  statute,  is  distinguishable  for.  the 
reason  given  in  the  opinion  in  the  Dauoh- 
ebty Case. 

The  decision  in  Dauohebty  v.  Thomas, 
holding  subd.  3  of  §  10,  act  318  of  Public 
Acts  of  1909,  unconstitutional  as  being  in 
violation  of  the  due  process  of  law  clause, 
was  held  to  be  controlling  in  Barry  v.  Metz- 
ger  Motor  Car  Co.  —  Mich.  — ,  141  N.  W. 
529,  where  this  subdivision  was  relied  upon 
in  an  action  against  the  owner  of  an  auto- 
mobile for  injuries  which  occurred  while 
the  machine  was  being  used  by  the  owner's 
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servant  without  its  knowledge  or  consent, 
and  contrary  to  instructions. 

And  following  Daugherty  v.  Thomas  it 
was  held  in  Loehr  v.  Abell,  —  Mich.  — , 
140  N.  W.  926,  that  no  recovery,  under 
the  provisions  of  the  act  in  question,  could 
be  had  against  the  owner  of  an  automobile 
for  an  injury  occurring  while  the  machine 
was  being  used  by  his  son  for  his  own 
pleasure  with  the  father's  implied  permis- 
sion. 

And  in  Mitchell  v.  Van  Keulen  &  W. 
Lumber  Co.  —  Mich.  — ,  140  N.  \V.  973, 
the  result  reached  in  Daugherty  v.  Thom- 
as was  followed,  and  it  was  held  that  the 
word  "owner"  as  used  in  subd.  3  of  §  10 
of  act  318,  Pub.  Acts  of  1909,  providing 
that  the  "owner"  of  a  motor  vehicle  should 
be  liable  for  any  injury  occasioned  by  its 
negligent  operation  by  any  person,  except 
when  the  machine  had  been  stolen,  meant 
the  real  owner  of  the  car,  and  not  the  one 
in  immediate  charge  of  it. 

In  Johnson  v.  Sergeant,  108  Mich.  444, 
134  N.  W.  408,  2  N.  C.  C.  A.  334,  it  wa? 
held  that  a  title  reading,  "An  Act  Pro- 
viding for  the  Registration,  Identification, 
and  Regulation  of  Motor  Vehicles  Operated 
upon  the  Public  Highways  of  This  State, 
and  of  the  Operators  of  Such  Vehicles," 
was  broad  enough  to  cover  a  provision  of 
the  act  imposing  civil  liability  on  ownen< 
of  automobiles  in  case  of  a  violation  of  the 
regulations  of  the  act.  J.  T.  W. 
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353,  83  N.  W.  85;  Territory  v.  Young,  2  N. 
M.  93;  Turner  v.  Cross,  83  Tex.  218,  15 
L.R.A.  262,  18  S.  W.  578;  Dow  v.  Gould  & 
C.  Silver  Min.  Co.  31  Cal.  629;  Fallbrook 
Irrig.  Dist.  v.  Abila,  106  Cal.  355,  39  Pac. 
794;  Larimer  County  Ditch  Co.  v.  Zimmer- 
man, 4  Colo.  App.  78,  34  Pac.  1111;  Johnson 
V.  Crookshanks,  21  Or.  339,  28  Pac.  78. 

The  act  is  constitutional. 

Johnson  v.  Sergeant,  168  Mich.  444,  134 
N.  W.  468,  2  N.  C.  C.  A.  334;  People  v. 
Snowberger,  113  Mich.  91,  67  Am.  St.  Rep. 
449,  71  N.  W.  497;  Hartley  v.  Miller,  165 
Mich.  115, -33  L.R.A.(N.S.)  81,  130  N.  W. 
336,  1  N.  C.  C.  A.  126;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  109; 
Sonsmith  v.  Pere  Marquette  R.  Co.  —  Mich, 
—  ,  138  N.  W.  347,  141  N.  W.  1091;  Louis- 
ville &  N.  R.  Co.  V.  Melton,  218  U.  S.  36, 
54  L.  ed.  921,  —  L.R.A.(N.S.)  —  ,  30  Sup. 
Ct.  Rep.  676;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  294,  296,  42  L.  ed. 
1043,  1044,  18  Sup.  Ct.  Rep.  594. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  to  recover 
damages  against  the  appellant  and  other 
defendants  for  injuries  sustained  by  the 
plaintiff,  who  was  struck  and  injured,  on 
one  of  the  streets  of  Grand  Rapids,  by  an 
automobile,  the  property  of  the  defendant 
William  S.  Thomas.  It  appears  undisputed 
that  prior  to  the  4th  day  of  April,  1910, 
the  defendant  William  S.  Thomas  was  the 
owner  of  an  automobile;  and  the  defend- 
ants James  E.  Austin  and  Walter  S.  Austin 
were  the  proprietors  and  owners  of  an  au- 
tomobile factory.  The  automobile  in  ques- 
tion had  been,  by  the  defendant  William  S. 
Thomas,  left  in  the  shop  of  the  Austins  for 
repairs.  The  defendants  Claude  H.  Gress 
and  Albert  G.  Williams  worked  in  this  shop 
for  the  defendants  Austin. 

It  appears  that  on  the  4th  day  of  April, 
1910,  defendant  Gress  took  the  machine  out 
of  the  shop  in  order  to  test  it  and  see 
whether  or  not  it  had  been  properly  and 
sufficiently  repaired.  Defendant  Williams 
accompanied  defendant  Gress.  After  they 
had  gone  several  blocks,  defendant  Williams 
took  the  stearing  gear,  and  the  two  de- 
fendants proceeded  south  on  Lafayette 
street.  On  the  south  side  of  State  street 
was  a  crossing  or  cross  walk  across  Lafay- 
ette street,  on  which  cross  walk  was  the 
plaintiff.  The  machine,  in  passing  across 
State  street,  got  from  under  the  control  of 
defendants  Gress  and  Williams.  Both 
scrambled  to  get  hold  of  the  steering  gear, 
forgot  to  release  the  transmission  so  as 
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to  stop  the  car,  and  so  struck  and  injured 
the  plaintiff. 

There  was  no  question  in  the  case  that 
defendants  Gress  and  W*illiams  were  not  em- 
ployees of  defendant  Thomas,  and  there  was 
no  claim  that  said  defendants  Gress  and 
Williams  were  employees  of  defendant 
Thomas.  There  was  no  question  that  the 
machine  had  been  left  in  Austins'  factory 
for  repairs,  and  that  the  taking  of  it  out 
for  testing  was  entirely  without  defendant 
Thomas's  knowledge  or  direction  or  consent, 
and  that  defendant  Thomas  was  made  a 
party  to  this  suit  solely  because  of  §  10, 
subd.  3,  act  318,  of  Laws  of  1909.  Verdict 
and  judgment  were  for  plaintiff  against  all 
of  the  defendants.  Defendant  Thomas  lias 
appealed. 

The  only  question  raised  in  the  case  is 
as  to  defendant  Thomas's  liability  under 
that  statute;  and  this  question  is  raiscnl 
by  exceptions  to  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  defendant 
Thomas,  and  in  the  court's  refusal  to  charge 
the  jury  that  defendant  Thomas  was  not 
liable,  upon  which  exceptions  error  is  duly 
assigned.  The  points  discussed  by  counsel 
were:  (1)  As  to  the  construction  of  said 
subd.  3;  and  (2)  if  said  subdivision  is  so 
construed  as  to  include  defendant  Thomas, 
then  as  to  its  validity  under  the  Consti- 
tution of  Michigan,  art.  2,  §  16,  and  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. These  provisions,  although  familiar, 
are  inserted  here.  The  portion  of  §  16, 
art.  2,  of  the  Michigan  Constitution  here 
invoked,  reads  as  follows:  "No  person 
shall  ...  be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law.** 
That  portion  of  the  14th  Amendment  to  the 
Federal  Constitution  here  invoked  reads  as 
follows:  "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 

Subd.  3  of  §  10,  act  318  of  the  Publio 
Acts  of  1909,  is  as  follows:  "Liability  of 
Owners.  The  owner  of  a  motor  vehicle  shall 
be  liable  for  any  injury  occasioned  by  the 
negligent  operation  by  any  person  of  such 
motor  vehicle,  whether  such  negligence  con- 
sists in  violations  of  the  provisions  of  a 
statute  of  this  state  or  in  the  failure  to 
observe  such  ordinary  care  in  such  operation 
as  the  rules  of  the  common  law  require; 
but  such  owner  shall  not  be  so  liable  in  case 
such  motor  vehicle  shall  have  been  stolen." 

1.  It  is  the  claim  of  appellant  Thomas 
that  the  act  in  question  does  not  intend  by 
,  the  term  "owner"  the  proprietor  of  the 
vehicle  only,  but  intends  by  the  term  "own- 
er" the  person  who  is  m^iately  or  imme- 
diately in  charge  thereof.    In  passing  upon 
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this  question,  it  is  necessary  for  ns  to  ex- 
amine the  other  parts  of  this  act.  Section 
1  defines  the  term  "owner"  as  follows: 
'The  term  'owner'  shall  also  include  any 
person,  firm,  association,  or  corporation 
renting  a  motor  yehicle  or  having  the  ex- 
clusive use  thereof,  under  a  lease  or  other- 
wise, for  a  period  greater  than  thirty 
days."  Subd.  1,  §  2,  of  the  act  provides 
that  every  owner  of  a  motor  vehicle  which 
shall  be  operated  or  driven  upon  the  public 
highways  of  this  state  shall  cause  to  be 
filed  in  the  office  of  the  secretary  of  state 
a  brief  description  of  the  motor  vehicle  to 
be  registered,  etc.,  and  the  name,  residence, 
and  business  address  of  the  owner  of  such 
motor  vehicle,  and  the  name  of  the  county 
in  which  he  resides.  Subd.  3,  §  2,  provides 
for  the  issue  of  a  number  plate  to  the  owner, 
and  that,  in  the  event  of  the  loss  of  the 
number  plate,  the  owner  of  the  registered 
motor  vehicle  may  obtain  a  duplicate.  Sec- 
tion 5  provides  that  the  act  shall  not  apply 
to  a  motor  vehicle  owned  by  a  nonresident 
of  the  state,  provided  the  owner  thereof 
shall  have  complied  with  the  provisions  of 
the  law  of  the  state  of  his  residence,  etc. 

We  cannot  agree  with  appellant  that  the 
legislature  meant  by  the  word  "owner"  to 
include  a  person  who  might  be  merely 
either  mediately  or  immediately  in  posses- 
sion of  the  vehicle.  It  was  not  the  intent 
of  the  legislature  that  any  other  than  the 
real  owner  of  the  automobile  should  have 
the  same  registered  as  required  by  law, 
excepting  any  person,  firm,  etc.,  renting 
a  motor  vehicle,  or  having  exclusive  use 
thereof  under  a  lease  or  otherwise  for  a 
period  greater  than  thirty  days. 

Before  the  passage  of  this  act,  a  person 
who  caused  an  injury  to  another  by  negli- 
gent operation  of  an  automobile  upon  a 
public  highway  became  liable  to  the  per- 
son so  injured.  If  the  word  "owner"  only 
means  the  person  mediately  or  immediate- 
ly in  control  of  the  automobile,  then  no 
new  rule  of  law  was  created  by  this  stat- 
ute, and  the  common-law  rule  would  not 
be  changed,  and  the  injured  person  would, 
under  the  act,  have  no  greater  remedy 
than  before.  We  hardly  need  quote  au- 
thorities to  the  effect  that  the  owner  of 
property  is  one  who  has  dominion  over  it, 
and  who  has  the  right  to  enjoy  and  do  with 
it  as  he  pleases,  unless  he  be  prevented 
by  some  contract  of  law  which  restrains 
his  right.  We  are  of  the  opinion  that  the 
term  "owner,"  as  used  in  this  statute, 
means,  as  applied  in  this  case,  the  defend- 
ant William  S.  Thomas. 

2.  This  brings  us  to  the  consideration  of 
the  important  question  in  this  case,  wheth- 
er subd.  3,  of  §  10  of  the  act  under  con- 
sideration is  void  as  being  a  deprivation  of 
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property  without  due  process  of  law,  and 
of  the  equal  protection  of  the  laws  with- 
in the  14th  Amendment  to  the  Federal  Con- 
stitution, and  the  provisions  of  art.  2,  § 
16,  of  the  Constitution  of  this  state.  We 
are  met  at  the  threshold  of  this  question 
with  the  claim  of  the  plaintiff  that  the  va- 
lidity of  this  portion  of  the  act  in  question 
has  been  sustained  by  this  court  in  the  case 
of  Johnson  v.  Sergeant,  168  Mich.  444,  134 
N.  W.  468,  2  N.  C.  C.  A.  334.  That  case 
was  before  this  court  upon  demurrer  to 
the  declaration.  In  that  suit  there  were 
two  defendants,  Louis  Sergeant,  the  owner, 
and  George  Sergeant,  the  person  in  charge 
of  and  driving  and  operating  the  motor 
vehicle.  The  declaration  contained  the  al- 
legation that  the  said  George  Sergeant  had 
not  stolen  said  motor  vehicle,  nor  had  any 
other  person  stolen  it.  It  is  true  that 
each  of  the  four  counts  of  the  declaration 
in  that  case  asserted  the  liability  of  the  de- 
fendant Louis  Sergeant  under  the  provi- 
sions of  the  statute  above  quoted.  It  is, 
however,  alleged  in  the  fourth  count  of 
the  declaration  that  the  owner,  Louis  Ser- 
geant, "did  on  the  day  aforesaid  permit, 
allow,  and  place  into  the  hands  of  said 
George  Sergeant,  and  allowed  said  George 
Sergeant  to  run  and  operate,  said  motor 
vehicle  along  the  public  streets,"  etc.  From 
aught  that  appeared  in  the  declaration  in 
that  case,  the  machine  was  being  operated 
at  least  by  the  permission,  if  not  under  the 
direction,  of  the  owner.  The  precise  ques- 
tion presented  in  this  case  was  not  there 
before  the  court,  for  it  is  developed  and 
appears  in  the  instant  case,  and  is  not  dis- 
puted, that  the  machine  was  being  used 
by  the  servants  of  defendants  Austin,  and 
without  the  permission,  knowledge,  or  con- 
sent of  the  defendant  Thomas. 

In  Johnson  v.  Sergeant,  supra,  the  main 
discussion  is  confined  to  the  question 
whether  the  title  of  the  act  is  sufficient- 
ly broad  to  cover  the  provision  in  ques- 
tion; and  it  was  held  that,  as  the 
word  "regulate"  was  used  in  the  title, 
it  was  broad  enough  to  embrace  this 
provision.  It  is  true  this  court  did  use 
the  following  language:  "The  legisla- 
ture has  gone  a  long  way  in  this  stat- 
ute in  fixing  the  liability  of  the  owner, 
even  though  he  may  not  be  in  fault.  Wc 
do  not  think,  however,  it  can  be  said  to 
have  exceeded  its  authority  under  the  police 
power." 

Before  the  act  of  1909  went  into  effect 
this  court  had  passed  upon  the  duty  of  the 
owners  or  drivers  of  automobiles  in  a  num- 
ber of  casofl. 

In  Hartley  v.  Miller,  165  Mich.  115,  33 
L.RJ^.(N.S.)  81,  130  N.  W.  336,  1  N.  C. 
C.   A.   126,  the  general   proposition  as  to 
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the  responsibility  at  common  law  for  a  tort 
was  stated  in  the  language  of  Andrews,  J., 
in  King  v.  New  York,  C.  &  H.  R.  R.  Co.  60 
N.  Y.  184,  23  Am.  Rep.  37,  as  follows: 
"Where  one  person  has  sustained  an  injury 
from  tlie  negligence  of  another,  he  must, 
in  general,  proceed  against  him  by  whose 
negligence  the  injury  was  occasioned.  If, 
liowever,  the  negligence  wliich  caused  the 
injury  was  that  of  a  servant  while  engaged 
in  his  master's  business,  the  person  sus- 
taining the  injury  may  disregard  the  im- 
mediate author  of  the  miscliicf  and  hold 
the  master  responsible  for  the  damages 
sustained." 

Referring  to  Wyllie  v.  Palmer,  137  N.  Y. 
248,  19  L.ll.A.  285,  33  N.  E.  381,  we  said 
that  the  doctrine  of  respondeat  superior 
applies  only  when  the  relation  of  master 
and  servant  is  shown  to  exist  between  the 
wrongdoer  and  the  person  sought  to  be 
charged  for  the  result  of  some  neglect  or 
wrong  at  the  time,  and  in  respect  to  the 
very  transaction  out  of  which  the  injury 
arose. 

It  is  important  to  note  that  the  last 
clause  of  subd.  3  of  §  10,  above  quoted,  is 
as  follows:  "But  such  owner  shall  not 
be  so  liable  in  case  such  motor  vehicle  shall 
have  been  stolen."  There  is  no  claim  in 
this  case  that  the  automobile  in  question 
had  been  stolen  by  the  defendants  having 
it  in  charge.  The  word  "stolen"  can  have 
but  one  meaning  when  used  in  connection 
with  personal  property,  as  in  this  case.  To 
steal  is  to  commit  larceny.  The  word 
"steal"  has  a  uniform  signification  when 
used  in  connection  with  personal  property, 
and  in  common,  as  well  as  in  legal,  parlance 
means,  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another.  See 
the  numerous  cases  cited  in  volume  7  of 
Words  &  Phrases,  at  pages  C(),'52  et  seq. 

It  is  significant  that,  at  the  same  session 
of  the  legislature  in  which  the  act  in  ques- 
tion was  passed,  there  was  also  enacted  act 
No.  33  entitled:  "An  Act  to  Prohibit  the 
Unauthorized  Taking  or  Using  of  Automo- 
biles or  Other  Motor  Vehicles  by  Drivers 
or  Caretakers  thereof,  or  bv  Anv  Person 
or  Persons,  without  Intent  to  Steal  the 
Same,  and  to  Provide  a  Penalty  There- 
for." The  act  provides  as  follows:  "Every 
person  who  takes  or  uses  without  authority 
an  automobile  or  other  motor  vehicle  with- 
out intent  to  steal  the  same,  or  who  shall 
be  a  party  to  such  unauthorized  taking  or 
using,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  state 
prison  for  not  more  than  two  years,  or  by 
a  fine  of  not  more  than  $r)00.  .  .  .  Pro- 
vided, that  the  provisions  of  this  act  shall 
be  construed  to  apply  to  any  person  or 
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persons  employed  by  the  owner  of  said 
automobile  or  other  motor  vehicle  or  any- 
one else,  who,  by  the  nature  of  his  employ- 
ment, shall  have  the  charge  of,  or  the  au- 
thority to  drive,  said  automobile  or  other 
motor  vehicle,  if  said  automobile  or  other 
motor  vehicle  is  driven  or  used  without 
the  owner's  knowledge  or  consent." 

It  cannot  be  held  that  the  word  "stolen," 
as  used  in  act  318,  means  to  include  ma- 
chines taken  in  violation  of  act  33,  which 
makes  it  a  felony  to  take  or  use  them  with- 
out authority,  "without  intent  to  steal  the 
same."  Certainly  the  word  "stolen"  can- 
not be  construed  to  mean  "without  intent 
to  steal." 

We  have  presented  in  this  case  the  anom- 
alous condition  of  the  claimed  liability  of 
the  owner  of  an  automobile,  where  the 
same  has  been  taken  without  intent  to  steal 
it,  but  without  the  knowledge  or  consent  of 
the  owner,  and  therefore  without  any  fault 
or  negligence  on  his  part,  while  the  act  of 
the  person  who  took  and  used  the  same  is 
made  a  felon}'.  We  have  not  here  the  ques- 
tion of  the  responsibility,  be  it  moral  or 
otherwise,  of  the  owner  of  an  automobile 
who  has  placed  it  in  the  hands  of  an  ir- 
responsible person  to  use. 

Our  attention  has  been  called  by  appel- 
lant to  the  case  of  Camp  v.  Rogers,  44 
Conn.  291.  In  that  case  the  defendant  Rog- 
ers was  the  owner  and  keeper  of  a  livery 
stable,  and  he  let  a  horse  and  carriage  to 
one  Dart  for  a  few  hours  for  pleasure  driv- 
ing, for  the  use  of  which  Dart  was  to  pay 
a  reasonable  compensation.  Dart  was  not 
in  the  employ  or  the  agent  of  Rogers,  but 
hired  the  horse  and  carriage  in  the  usual 
way.  While  Dart  was  driving  he  met  the 
plaintiff's  son,  who  was  driving  a  horse  and 
wagon  of  the  plaintiff  and  going  in  an  op- 
posite direction.  By  the  carelessness  of 
Dart,  who  was  driving  upon  the  wrong  side 
of  the  street,  one  of  the  shafts  of  the  car- 
riage in  which  Dart  was  riding  was  driven 
into  the  breast  of  the  horse  driven  by  the 
plaintiff's  son,  in  consequence  of  which  the 
horse  died,  and  suit  was  brought  under  a 
statute  which  provided  that  "every  driv- 
er of  any  vehicle  who  shall,  by  neglecting 
to  conform  to  the  preceding  section  [re- 
quiring him  to  turn  to  the  right  on  meet- 
ing any  other  vehicle  upon  the  public  high- 
way], drive  against  another  vehicle  and  in- 
jure its  owner  or  any  person  in  it,  or  the 
property  of  any  person,  .  .  .  shall  pay 
to  the  party  injured  treble  damages  and 
costs;  and  shall,  if  the  injury  be  done  de- 
signedly, forfeit  to  the  state  not  more  than 
$100.  And  the  owner  of  such  vehicle  shall, 
if  the  driver  is  unable  to  do  so,  pay  the 
damages  provided  in  this  and  the  preceding 
section,   to   be   recovered   by   writ  of  scire 
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facias."  The  suit  was  brought  against 
Rogers  under  the  provisions  of  the  above 
statute,  and  the  plaintiU  claimed  the  act 
to  be  valid  and  constitutional.  In  that 
case  Justice  Loomis,  speaking  for  the  court, 
said:  *'If  the  construction  which  the  plain- 
tiff contends  should  be  given  to  the  statute 
upon  which  her  right  to  recover  must  de- 
pend, then  there  can  be  no  case  in  which 
the  owner  of  a  vehicle  would  not  be  liable 
not  only  for  the  actual  damage  caused  by 
a  violation  of  the  statute  on  the  part  of 
any  person  driving  it,  but  for  the  three- 
fold and  punitive  damages  given  by  the 
statute  against  the  driver.  If  the  owner  of 
a  vehicle  should  leave  it,  with  his  horse  at- 
tached to  it,  at  a  post  by  the  side  of  the 
street,  and  in  his  absence  a  thief  or  tres-  j 
passer  should  take  it,  and  by  reckless  driv- 
ing damage  a  horse  or  carriage  that  he 
happened  to  meet,  the  owner  would  be  lia- 
ble. So,  if  one  lends  his  vehicle  to  a  friend, 
and  he  again  lends  it  to  a  stranger,  the 
owner  would  be  liable  not  only  for  any 
damage  done  by  the  stranger  in  driving  it, 
but  even  by  the  servant  of  the  stranger. 
Indeed,  we  should  have  this  strange  anom- 
aly,— that,  if  my  neighbor  borrows  my 
carriage  and  is  riding  in  it  with  his  serv- 
ant, and  the  latter  wilfully  neglects  to  turn 
to  the  right,  and  injures  a  team  that  he 
inoets,  while  my  neighbor  would  not  be 
liable  as  master,  because  the  act  of  his 
servant  was  wilful,  I  should  yet  be  liable 
as  owner,  and  that,  too,  with  no  right  to 
indemnity  from  the  master.  Such  a  result 
is  in  itself  so  absurd  as  to  show  either 
that  the  statute  ought  not  to  be  so 
construed  as  to  produce  it,  or  that,  if 
this  be  a  correct  construction,  it  is  so 
far  void,  either  as  manifestly  against 
natural  justice,  or  as  violating  that  art- 
icle of  the  Constitution  which  forbids 
the  taking  away  of  any  person's  prop- 
erty 'without  due  process  of  law.'  If 
such  a  law,  so  construed,  were  to  be 
held  valid,  then  a  law  that  should  by 
a  merely  arbitrary  rule  make  one  man  lia- 
ble for  the  debts  of  another  would  be  valid. 
Indeed,  there  is  no  limit  that  could  be  put 
to  the  most  arbitrary  acts  of  the  legisla- 
ture in  making  one  man  liable  for  the  acts 
of  another.  As  to  the  meaning  of  the  ex- 
pression, *due  process  of  law,'  as  used  in 
many  of  the  Constitutions  of  the  statop  of 
the  Union,  Cooley,  in  his  Constitutional 
Limitations,  p.  355,  says:  *\Ve  have  met  in 
no  judicial  decision  a  statement  that  em- 
bodies more  tersely  and  accurately  the  cor- 
rect view  of  the  principle  we  arc  consider- 
ing than  the  following  from  an  opinion  of 
Mr.  Justice  Johnson  of  the  Supreme  Court 
of  the  United  States:  "The  good  sense  of 
mankind  has  at  length  settled  down  to 
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this, — ^that  these  words  were  intended  to  se- 
cure the  individual  from  the  arbitrary  ex- 
ercise of  the  powers  of  government,  unre- 
strained by  the  established  principles  of 
private  rights  and  distributive  justice." ' 
Again,  he  says  (page  358),  speaking  of  the 
cases  where  courts  of  equity  order  the  prop- 
erty of  one  man  to  become  vested  in  an- 
other; 'In  these  cases  the  courts  proceed 
in  accordance  with  "the  law  of  the  land,' 
and  the  right  of  one  man  is  devested  by 
way  of  enforcing  a  higher  and  better  right 
in  another.'  Again,  he  says  (page  175)  : 
'The  bills  of  rights  in  the  American  Con- 
stitutions forbid  that  parties  shall  be  de- 
prived of  property,  except  by  the  law  of  the 
land;  but,  if  the  prohibition  had  been  omit- 
ted, a  legislative  enactment  to  pass  one 
man's  property  over  to  another  would 
nevertheless  be  void.'  In  People  v.  Morris, 
13  Wend.  328,  it  is  said  that,  'vested  rights 
of  the  citizen  are  sacred  and  inviolable  a- 
gainst  the  plenitude  of  power  in  the  leg- 
islative department.'  In  Ham  v.  M'Claws, 
1  Bay,  03«  it  is  laid  down  that,  'statutes 
passed  against  the  plain  and  obvious  prin- 
ciples of  common  right  and  common  reason 
arc  null  and  void,  so  far  as  calculated  to 
operate  against  those  principles;'  and  in 
Morrison  v.  Barksdale,  Harp.  L.  101,  that, 
'if  absurd  consequences,  or  those  manifestly 
against  common  reason,  arise  collaterally 
out  of  a  statute,  it  is  pro  tanto  void.'  And 
see  Welch  v.  Wadsworth,  30  Conn.  150,  79 
Am.  Dec.  239."  In  that  case,  however,  the 
court  was  able  to  say  that .  by  the  term 
•'owner"  the  legislature  intended  not  the 
literal  or  technical  owner,  but  the  person 
in  possession  or  control,  mediately  or  im- 
mediately, of  the  vehicle,  a  conclusion  which 
we  are  not  able  to  reach  in  the  instant 
case. 

Counsel  for  appellant  has  also  cited  the 
much  criticized  ease  of  Ives  v.  South  Buffa- 
lo R.  Co.  201  N.  Y.  271,  34  L.R.A.(N.S.) 
102,  94  N.  E.  431,  Ann.  Cas.  1912  B,  156, 
1  N.  C.  C.  A.  517,  and  quotes  the  language 
of  Mr.  Justice  Werner,  beginning  with  the 
words:  "When  our  Constitutions  were  ad- 
dopted,  it  was  the  law  of  the  land  that  no 
man,  who  was  without  fault  or  negligence, 
could  be  held  liable  in  damages  for  injuries 
sustained  by  another."  In  that  case  the 
constitutional  limitations  upon  the  police 
power  are  discussed  at  great  length.  The 
instant  case  is  a  much  stronger  case  for 
the  defendant  than  was  the  Ives  Case,  for 
in  the  instant  case  the  relation  of  master 
and  servant,  or  employer  and  employee, 
is  not  involved,  but  the  bald  proposition 
is  presented  that  the  owner  of  property 
can  be  made  liable  for  the  negligence  of  one 
not  a  servant,  or  occupying  a  similar  re- 
lation. 
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In  28  Cyc.  p.  37,  it  is  said:  "Liability 
for  injury  by  a  motor  vehicle  must  be  pred- 
icated upon  some  negligent  act  or  omission 
on  the  part  of  the  person  to  be  held,  or 
his  agent  or  servant." 

In  8  Cyc.  at  page  1099,  in  the  discussion 
of  constitutional  law,  it  is  said:  *'But  the 
owner  of  property,  the  ordinary  use  of 
which  is  beneficial  to  the  public,  cannot  be 
made  liable  for  the  negligence  of  one  not 
a  servant,  or  occupying  a  similar  relation," 
-—citing  Camp  v.  Rogers,  supra.  At  page 
1094,  discussing  the  question  of  depriva- 
tion of  property,  it  is  said:  "The  term 
'property'  is  used  in  a  broad  sense  in  the 
constitutional  guaranty  forbidding  the  dep- 
rivation of  property  without  due  process 
of  law,  and  has  received  a  liberal  construc- 
tion analogous  in  spirit  to  that  applied  to 
'life'  and  'liberty.'  All  rights  to  the  use, 
title,  and  possession  of  private  property  are 
held  subject  to  the  right  of  the  legislature 
to  control  them,  according  to  the  estab- 
lished principles  of  our  jurisprudence,  so 
far  as  may  be  necessary  for  the  public  wel- 
fare; the  only  limitations  upon  the  legis- 
lative power  being  found  in  specific  and  ap- 
plicable constitutional  restrictions," — cit- 
ing numerous  state  and  Federal  cases. 

In  Ohio  &  M.  R.  Co.  v.  Lackey,  78  111. 
66,  20  Am.  Rep.  259,  it  was  held  that  the 
act  of  Illinois  making  railroad  companies 
liable  for  all  expenses  of  the  coroner  and 
his  inquest,  and  the  burial  of  persons  who 
might  be  killed  by  collision,  or  other  acci- 
dent occurring  on  such  cars,  or  otherwise, 
was  unconstitutional  and  void,  so  far  as 
it  attempted  to  make  such  companies  lia- 
ble in  cases  where  they  had  violated  no  law, 
or  had  been  guilty  of  no  negligence  on  their 
part.  The  court  said:  "An  examination 
of  the  section  will  show  that  no  default  or 
negligence  of  any  kind  need  be  established 
against  the  railroad  company;  but  they 
are  mulcted  in  heavy  charges  if,  notwith- 
standing all  their  care  and  caution,  a  death 
should  occur  on  one  of  their  cars,  no  matter 
how  caused,  even  if  by  the  party's  own 
hand.  Running  of  trains  by  these  corpora- 
tions is  lawful  and  of  great  public  benefit. 
It  is  not  claimed  that  the  liability  attaches 
for  any  violation  of  any  law,  the  omission 
of  any  duty,  or  the  want  of  proper  care 
and  skill  in  running  their  trains.  The  pen- 
alty is  not  aimed  at  anything  of  this  kind. 
We  say  penalty,  for  it  is  in  the  nature  of 
a  penalty;  and  there  is  a  constitutional 
inhibition  against  imposing  penalties  where 
no  law  has  been  violated  or  duty  neglected. 
Neither  is  pretended  in  this  case;  nor  are 
they  in  the  contemplation  of  the  statute. 
A  passenger  on  the  train  dies  from  sickness. 
He  is  a  man  of  wealth.  Why  should  his 
burial  expenses  be  charged  to  the  railroad 
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company?      There    is    neither    reason    nor 
justice  in  it." 

In  Burrows  y.  Delta  Transp.  Co.  106 
Mich.  682,  at  page  603,  29  L.R.A.  468,  64 
N.  W.  601,  this  court  said:  "The  courts 
cannot,  however,  declare  a  statute  uncon- 
stitutional and  void  solely  on  the  ground 
of  unjust  and  oppressive  provisions,  or 
because  it  is  supposed  to  violate  the  nat- 
ural, social,  or  political  rights  of  the  citi- 
zen, unless  it  can  be  shown  that  such 
injustice  is  prohibited  or  such  rights 
guaranteed  or  protected  by  the  Constitu- 
tion."  Cooley,  Const.  Lim.  6th  ed.  p.  197. 
The  learned  author  says  further,  at  page 
200:  "The  rule  of  law  upon  this  subject 
appears  to  be  that,  except  where  the  Con- 
stitution has  imposed  limits  upon  the  leg- 
islative power,  it  must  be  considered  as 
practically  absolute,  whether  it  operate 
according  to  natural  justice  or  not  in  any 
particular  case.  The  courts  are  not  the 
guardians  of  the  rights  of  the  people  oi 
the  state,  except  as  those  rights  are  se- 
cured by  some  constitutional  provision 
which  comes  within  the  judicial  cogni- 
zance." 

In  volume  1  of  Tiedeman  on  State  & 
Federal  Control  of  Persons  &  Property,  be- 
ginning at  page  8,  and  concluding  with  page 
19,  that  author  discusses  the  legal  limita- 
tions upon  police  power.  It  is  there  stat- 
ed that,  whenever  an  act  of  the  legislature 
contravenes  a  constitutional  provision,  it 
is  void,  and  it  is  the  duty  of  the  courts  so 
to  declare  it  and  refuse  to  enforce  it.  The 
author  then  discusses  the  question  of  the 
power  of  the  judiciary  to  declare  an  act  of 
the  legislature  void  because  it  violates  some 
abstract  rule  of  justice  when  there  is  no 
constitutional  prohibition.  With  that  ques- 
tion we  are  not  concerned  farther  than  to 
remark  that  the  author  holds  that  in  such 
a  case  the  regulation  to  be  sustained  must 
fall  within  the  enforcement  of  the  legal 
maxim>  "Use  your  own  property  in  such 
a  manner  as  not  to  injure  that  of  an- 
other." The  author  says:  "Towers  which 
can  only  be  justified  on  this  specific  ground 
(that  they  are  police  regulations),  and 
which  would  otherwise  be  clearly  prohibit- 
ed by  the  Constitution,  can  be  such  only 
as  are  so  clearly  necessary  to  the  safety, 
comfort,  and  well-being  of  society,  or  so 
imperatively  required  by  the  public  neces- 
sity as  to  lead  to  the  rational  and  satis- 
factory conclusion  that  the  framers  of  the 
Constitution  could  not,  as  men  of  ordi- 
nary prudence  and  foresight,  have  intended 
to  prohibit  their  exercise  in  the  particular 
case,  notwithstanding  the  language  of  the 
prohibition  would  otherwise  include  it' " 
[citing]  Christiancy,  J.,  in  People  v.  Jack- 
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8on  &  M.  PI.  Road  Co.  0  Mich.  285.  And 
in  all  such  cases  it  is  the  duty  of  the  courts 
to  determine  whether  the  regulation  is  a 
reasonable  exercise  of  a  power  which  is  gen- 
erally prohibited  by  the  Constitution.  *It 
is  the  province  of  the  lawmaking  power  to 
determine  when  the  exigency  exists  for  call- 
ing into  exercise  the  police  power  of  the 
state;  but  what  are  the  subjects  of  its  ex- 
ercise is  clearly  a  judicial  question.'  Lake 
View  V.  Rose  Hill  Cemetery,  70  III.  192,  22 
Am.  Rep.  71.  Chief  Justice  Marshall  said 
in  Marbury  v.  Madison,  1  Cranch,  137,  2 
L.  ed.  60:  'The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty — in- 
deed, they  are  under  a  solemn  duty — ^to 
look  at  the  substance  of  things  whenever 
they  enter  upon  the  inquiry  whether  the 
legislature  had  transcended  the  limits  of 
its  authority.  If,  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the 
public  safety  has  no  real  or  substantial  re- 
lations to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamen- 
tal law,  it  is  the  dutv  of  the  court  to  so 
adjudge,  and  thereby  give  eflfect  to  the  Con- 
stitution.' The  principal  constitutional 
limitations,  which  are  designed  to  protect 
private  rights,  against  the  arbitrary  ex- 
ercise of  governmental  power,  and  which 
therefore  operate  to  limit  and  restrain  the 
exercise  of  police  power,  are  the  following: 
.  .  .  8.  No  person  shall  ...  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  .  .  .  12,  .  .  .  Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws." 

For  an  able  discussion  of  the  limitations 
of  the  police  power,  in  which  quotations 
are  made  from  Cooley's  Constitutional  Lim- 
itations and  other  text  writers,  and  many 
decisions,  see  State  ex  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  530,  58  L.R.A.  748,  91 
Am.  St.  Rep.  934,  90  N.  W.  1098;  State  ex 
rel.  Jones  v.  Froehlich,  115  Wis.  32,  68 
L.R.A.  757,  95  Am.  St.  Rep.  894,  91  N.  W. 
115.  In  the  case  last  cited  the  court  says: 
"Concede  the  state  government  has  the  po- 
lice power,  and  that  such  works  fall  with- 
in it,  nevertheless  the  state  is  prohibited 
from  exercising  that  power  by  means  of 
works  of  internal  improvements.  The  po- 
lice power  has  been  wittily  defined  as  the 
power  to  pass  unconstitutional  laws,  and 
some  utterances  of  courts  have  seemed  to 
justify  such  conception.  It  is  nevertheless 
erroneous.  An  act  which  the  Constitution 
clearly  prohibits  is  beyond  the  power  of 
the  legislature,  however  proper  it  might  be 
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as  a  police  regulation  but  for  such  prohi' 
bition," — citing  cases.  See  also  State  v. 
Redmon,  134  Wis.  89,  14  L.R.A.  (N.S.)  229, 
126  Am.  St.  Rep.  1003,  114  N.  W.  137,  15 
Ann.  Cas.  408.  In  the  last-cited  case  Jus- 
tice Marshall,  speaking  for  the  court,  said: 
"Again,  this  court  said  by  way  of  approval 
of  expressions  of  standard  authors  and 
opinions  in  leading  cases,  the  police  power 
includes  'all  laws  for  the  protection  of  life, 
limb,  and  health,  for  the  quiet  of  the  per* 
son,  and  for  the  security  of  property.'  *All 
persons  and  property  are  subjected  to  all 
necessary  restraints  and  burdens  to  secure 
the  general  comfort,  health,  and  prosperity 
of  the  state.'  'It  is  coextensive  with  self- 
protection,  and  is  not  inaptly  termed  the 
"law  of  necessity."  It  is  that  inherent  and 
plenary  power  in  the  state  which  enables 
it  to  prohibit  all  things  hurtful  to  the 
comfort  and  welfare  of  society.'  State  ex 
rel.  Adams  v^  Burdge,  95  Wis.  390,  398, 
37  L.R.A.  157,  60  Am.  St.  Rep.  323,  70 
N.  W.  347,  349.  These  and  many  other 
similar  phrasings,  meaning  the  same  thing, 
are  far  from  being  entirely  satisfactory. 
They  are  misleading  to  one  who  reads  them 
without  having  in  mind  the  idea  that  all 
legislative  regulations  of  human  affairs 
interfering  with  personal  liberty  or  other 
private  rights,  to  be  legitimate,  tested  by 
constitutional  limitations,  must  be  reason- 
ably for  the  public  benefit.  It  were  better 
to  always  say  that  the  police  power  extends 
to  and  permits  legislation  regulating  rea- 
sonably matters  appertaining  to  the  public 
welfare,  since  anything  beyond  that  must 
necessarily  fall  at  the  threshold  of  some 
constitutional  defense.  It  is  a  great  power, 
having  more  to  do  with  the  well-being  of 
society  than  any  other,  yet  one  which,  if 
exercised  autocratically,  would  supersede 
some  of  the  most  cherished  principles  of 
constitutional  freedom.  It  may  be  extended 
disastrously  or  restrained  and  adminis- 
tered beneficially,  according  as  the  judiciary 
shall  perform  its  constitutional  functions. 
Confined  within  its  legitimate  field  of  rea- 
sonable regulation,  it  is  essential,  as  we 
have  heretofore  indicated,  to  the  full  ac- 
complishment of  the  purposes  of  civil  gov- 
ernment." The  learned  judge  then  proceeds 
to  discuss  the  question  under  consideration : 
First,  as  to  whether  it  was  a  police  reo^nla- 
tion;  and,  second,  if  it  be  such  a  regulation, 
whether  it  was  outside  the  field  of  reason- 
able interference  with  private  rights.  After 
quoting  the  language  of  Chief  Justice  Mar- 
shall in  Marbury  v.  Madison,  supra,  he 
then  quotes  the  language  of  the  court  in 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636, 
as  follows:  "It  matters  not  that  the  legis- 
lature mav,  in  the  title  to  the  act  or  in 
its  body,  declare  that  it  is  intended  for  the 
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improvement  of  public  health.  Such  a  dec- 
laration does  not  conclude  the  courts,  and 
they  must  yet  determine  the  fact  declared 
and  enforce  the  supreme  law.''  We  re- 
frain, for  want  of  space,  from  further  quo- 
tation from  this  able  opinion.  In  this  con- 
nection, it  is  well  for  us  to  refer  to  our  own 
decisions. 

In  People  v.  Smith,  108  Mich.  627,  32 
L.R.A.  853,  62  Am.  St.  Rep.  716,  66  N.  W. 
382,  referring  to  certain  regulations  for 
the  protection  of  employees,  it  was  said 
that,  if  it  was  a  necessary  regulation,  the 
law  should  be  sustained;  but  if  an  unjust 
law,  it  should  be  annulled.  And  on  page 
634  of  108  Mich.,  the  late  Justice  Hooker 
used  the  following  language:  "If  the  courts 
find  the  plain  provisions  of  the  Constitution 
violated,  or  if  it  can  be  said  that  the  act 
is  not  within  the  rule  of  necessity,  in  view 
of  facts  of  which  judicial  notice  may  be 
taken,  then  the  act  must  fall;  otherwise  it 
should  stand."  It  may  be  laid  down  as  a 
general  proposition  that  absolute  liability, 
without  fault  on  his  part,  cannot  ordinarily 
be  imposed  upon  a  citizen.  It  has  been  held 
in  numerous  cases  that  a  statute  making 
a  railroad  company  liable  for  stock  killed, 
whether  the  company  was  negligent  or  not, 
and  fixing  the  damages  according  to  a  sched- 
ule, was  to  deprive  the  company  of  prop- 
erty without  due  process  of  law.  A  simi- 
lar statute  in  Alabama  was  declared  not 
a  sustainable  exercise  of  the  police  power. 
Zeigler  v.  South  &  North  Ala.  R.  Co.  58 
Ala.  694;  Birmingham  &  Mineral  R.  Co.  ▼. 
Parsons,  100  Ala.  662,  27  L.R.A.  263,  46 
Am.  St.  Rep.  92,  13  So.  602;  Wadsworth 
v.  Union  P.  R.  Co.  18  Colo.  600,  23  L.R.A. 
812,  36  Am.  St.  Rep.  309,  33  Pac.  616; 
Schenck  v.  Union  P.  R.  Co.  6  Wyo.  430,  40 
Pac.  840;  Jensen  v.  Union  P.  R.  Co.  6 
Utah,  253,  4  L.R.A.  724,  21  Pac.  904;  Den- 
ver &  R.  G.  R.  Co.  v.  Outcalt,  2  Colo.  App. 
306,  31  Pac.  177;  Oregon  R.  &  Nav.  Co. 
V.  Smalley,  1  Wash.  206,  22  Am.  St.  Rep. 
143,  23  Pac.  1008;  Atchison  &  N.  R.  Co. 
V.  Baty,  6  Neb.  37,  29  Am.  Rep.  356; 
Williams  v.  Michigan  C.  R.  Co.  2  Mich. 
269,  65  Am.  Dec.  69. 

In  the  case  last  cited  this  court  held  that 
the  railroad  company  was  not  bound  by  its 
charter  or  principles  of  the  common  law  to 
fence  its  road  for  the  protection  of  other 
persons'  domestic  animals.  It  is  true  that 
the  general  railroad  act  introduced  a  new 
rule  and  imposed  the  duty  of  erecting  and 
maintaining  fences,  and  made  companies  ab- 
solutely liable  for  injuries  which  might  re- 
sult from  the  neglect  of  duty.  But  that  is 
another  question.  Sec  also  Parsons  v.  Rus- 
sell, 11  Mich.  113.  83  Am.  Dec.  728. 

In  Lawton  v.  Steele,  152  U.  S.  137,  38  L. 
ed.  388,  14  Sup.  Ct.  Rep.  501,  Justice 
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Brown,  after  defining  in  general  language 
the  term  "police  power  of  the  state,"  said: 
"To  justify  the  state  in  thus  interposing 
its  authority  on  behalf  of  the  public,  it 
must  appear:  First,  that  the  interests  of 
the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  in- 
terference; and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  op- 
pressive upon  individuals.  The  legislature 
may  not,  under  the  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  or  un- 
necessary restrictions  upon  lawful  occupa- 
tions. In  other  words,  its  determination 
as  to  what  is  a  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts.  Thus 
an  act  requiring  the  master  of  a  vessel 
arriving  from  a  foreign  port  to  report  the 
name,  birthplace,  and  occupation  of  every 
passenger,  and  the  owner  of  such  vessel  to 
give  a  bond  for  every  passenger  so  reported, 
conditioned  to  indemnify  the  state  against 
any  expense  for  the  support  of  the  persons 
named  for  four  years  thereafter,  was  held 
by  this  court  to  be  indefensible  as  an  ex- 
ercise of  the  police  power,  and  to  be  void  as 
interfering  with  the  right  of  Congress  to 
regulate  commerce  with  foreign  nations. 
Henderson  v.  New  York  (Henderson  v. 
Wickham)  92  U.  S.  269,  23  L.  ed.  543. 
.  .  .  In  Rockwell  v.  Nearing,  35  N.  Y. 
302,  an  act  of  the  legislature  of  New  York, 
which  authorized  the  seizure  and  sale  with- 
out judicial  process,  of  all  animals  found 
trespassing  within  private  inclosures,  was 
held  to  be  obnoxious  to  the  constitutional 
provision  that  no  person  should  be  deprived 
of  his  property  without  due  process  of  law. 
See,  also,  Austin  v.  Murray,  16  Pick.  121 ; 
Watertown  v.  Mayo,  109  Mass.  316,  12 
Am.  Rep.  694;  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394;  Re  Cheesebrough, 
78  N.  Y.  232;  Brown  v.  Perkins,  12  Gray, 
89.  In  all  these  cases  the  acts  wore  held 
to  be  invalid  as  involving  an  unnecessary 
invasion  of  the  rights  of  property,  and  a 
practical  inhibition  of  certain  occupations 
harmless  in  themselves,  and  which  might 
be  carried  on  without  detriment  to  the  pub- 
lic interests."  He  then  proceeds  to  show 
that  the  preservation  of  game  and  fish  has 
always  been  treated  as  within  the  proper 
domain  of  the  police  power.  See  also  Com. 
V.  Bearse,  132  Mass.  649,  42  Am.  Rep.  460. 
In  the  last-cited  case  Justice  Devens,  after 
defining  the  police  power  and  quoting  the 
language  of  Chief  Justice  Shaw  in  Com. 
v.  Alger,  7  Cush.  53,  85,  said:  "The  legis- 
lature is  largely  the  judge  of  its  own  pow- 
ers in  reference  to  these  matters;  but,  if 
it  can  be  seen   indeed  that  the  rights  of 
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property  are  invaded  under  the  pretense  of  t 
a  police  regulation,  it  would  be  our  duty  to  | 
interfere  and   protect  them.*'  j 

The  instant  suit  is  an  action  on  the  case 
sounding  in  tort.  The  wrongful  injury  con- 
stitutes the  foundation  of  the  plaintiff's 
right  of  action;  and  yet  the  facts  submitted 
for  the  purpose  of  sustaining  it  show  not 
the  least  degree  of  negligence  on  the  part 
of  defendant  Thomas.  The  evidence  shows 
neither  a  malfeasance,  a  misfeasance, 
nor  a  nonfeasance  upon  his  part.  The 
injury  to  plaintiff  does  not  warrant  the 
imposition  of  damages  upon  one  who 
is  not  shown  to  have  been  blamable 
in  the  premises.  It  has  been  held, 
both  by  this  and  other  courts,  that  there 
can  be  no  question  of  the  right  of  the  legis- 
lature, in  the  exercise  of  the  police  power, 
to  regulate  the  driving  of  automobiles  and 
motor  cycles  on  the  public  highways  of  the 
state;  that  such  machines  are  capable  of 
being  driven,  and  are  apt  to  be  driven  at 
such  £igh  rates  of  speed,  and  when  not 
properly  driven  are  so  dangerous  as  to 
make  some  regulation  necessary  for  the 
safety  of  other  persons  on  the  public  ways. 
And  the  statutes  requiring  registration,  and 
tlie  registered  number  to  be  displayed  and 
the  rate  of  speed,  have  been  held  constitu- 
tional as  a  reasonable  exercise  of  police 
power.  People  v.  Dow,  155  Mich.  115,  118 
N.  W.  746;  Com.  v.  Boyd,  188  Mass.  79, 
108  Am.  St.  Rep.  464,  74  N.  E.  255;  State 
v.  Unwin,  76  N.  J.  L.  500,  68  Atl.  110; 
People  v.  MaoWilliams,  91  App.  Div.  176, 
86  N.  Y.  Supp.  357. 

To  hold  subd.  3  of  §  10  constitutional 
is  to  hold  a  party  absolutely  liable  for 
the  negligent  conduct  of  another,  a  mere 
stranger  or  a  wilful  tre^asser,  no  matter 
how  careful  or  free  from  negligence  he  him- 
self has  been.  We  think  that  the  result  of 
such  holding  would  be  to  take  the  property 
of  defendant  Thomas  to  pay  for  the  wrong- 
ful and  negligent  act  of  another  person  not 
sustaining  to  him  the  relation  of  servant, 
agent,  or  employee.  Such  a  doctrine  seems 
unnatural  and  repugnant  to  the  provisions 
of  the  Constitution  here  invoked.  We  are 
forced  to  the  conclusion  that  the  provisions 
of  this  subdivision  are  not  a  necessary  reg- 
ulation in  the  exercise  of  the  police  power; 
that  in  and  by  its  terms  the  plain  provi- 
sions of  the  Constitution  are  violated; 
and  the  subdivision  must  be  held  uncon- 
stitutional, and  the  statutory  liability 
therein  asserted  done  away  with. 

And  in  so  far  as  we  have  held  conflicts 
with  Johnson  v.  Sergeant,  the  latter  case 
must  be  overruled.  Had  this  provision  of 
the  statute  been  followed  by  langiiago  indi- 
cating that  the  owner  should  not  be  liable  in  j 
case  the  automobile  or  other  motor  vehicle 
45  L.RJ^.(N.S,) 


was  taken  or  used  in  violation  of  act  No. 
33  of  the  Laws  of  1909,  the  infirmity  would 
have  been  cured.  The  remainder  of  the  act 
seems  unobjectionable.  It  is  evident  that 
the  general  legislative  purpose  contained 
in  the  act  may  be  accomplished  with  this 
objectionable  provision  stricken  out,  leav- 
ing ihe  act  "complete  in  itself  and  capable 
of  being  executed  wholly  independent  of 
that  which  is  rejected."  Cooley's  Const. 
Lim.  7th  ed.  pp.  246,  247;  People  ▼.  Eberle, 
167  Mich.  477,  487,  133  N.  W.  519. 

It  follows,  as  a  necessary  conclusion,  that 
the  judgment  of  the  Superior  Court  as  to 
the  defendant  William  S.  Thomas,  must  be 
reversed,  and  no  new  trial  granted* 
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OLE  H.  LUND  et  aL 

(116  C.  C.  A.  373,  196  Fed.  746.) 

Evidence  —  admission  —  condition  of 
bralce. 

1.  The  admission  of  an  employee  injured 
through  the  alleged  defective  condition  of 
the  brake  on  a  car,  that  it  operated  when 
he  undertook  to  loosen  it,  to  permit  the 
car  to  be  set  in  motion,  does  not  show  that 
it  was  in  condition  to  stop  the  car. 

Same  —  sufficiency  ~  happening  of  ac- 
cident. 

2.  The  question  of  negligence  in  permit- 
ting a  brake  to  be  out  of  order  so  that  the 
car  runs  away  and  collides  with  another 
to  the  injury  of  an  employee  does  not  de- 
pend upon  the  fact  of  the  accident  alone 
when  there  is  testimony  to  the  fact  that 
the  brake  rod  was  broken  or  disconnected 
from  the  shoe.  * 

Note,  —  Duty  of  consignor  or  consignee 
to  his  employees  as  to  the  condition 
of  cars. 

This  subject  has  been  treated  in  a  note 
to  Haskell  &  B.  Car  Co.  v.  Przezdziankow- 
ski,  14  L.R.A.(N.S.)  972,  and  the  present 
note  is  supplemental  thereto. 

As  is  shown  in  the  earlier  note,  there 
is  a  conflict  as  to  whether  a  consignor  or 
consignee  owes  to  his  employees  the  duty 
of  inspecting  cars  which  have  been  re- 
ceived by  him  only  for  the  purpose  of  load- 
ing or  unloading. 

That  no  such  duty  of  inspection  is  owing 
to  the  employee  has  been  held  to  be  the 
rule    in   Pennsylvania. 

Thus,  in  McGinley  v.  Leliigh  Coal  &  Nav. 
Co.  224  Pa.  408,  73  Atl.  552,  the  court 
reiterated  the  doctrine  of  McMullen  v. 
C'arnopie  Bros.  &  Co.  158  Pa.  518,  23  L.R.A. 
448,  27  Atl.  1043,  and  Rehm  v.  Pennsyl- 
vania R.  Co.  164  Pa.  91,  30  Atl.  366  (both 
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Master  and   servant  —  assnmptlon  of 
risk  of  defective  car  brake. 

3.  An  employee  required  to  handle  rail- 
road cars  does  not  assume  the  risk  of  in- 
jury from  a  defective  brake  on  the  car,  al- 
though the  car  is  marked  in  bad  order, 
unless  he  knows  that  the  brake  is  defective 
or  the  defect  is  plainly  observable  by  him. 

Same  ~  handling  railroad  car  —  In- 
spection. 

4.  An  elevator  company  which  receives 
cars  from  a  railroad  company  to  be  emptied, 
and  runs  them  to  and  from  the  elevator 
by  gravity,  owes  the  duty  to  its  employees 
who  arc  required  to  handle  the  cars  to  use 
reasonable  care,  by  inspection  or  otherwise, 
to  see  that  the  operating  mechanism  of  the 
cars  is  in  safe  condition  for  use. 

Verdict  —  Inconsistency  —  in  favor  of 
one  and  against  another  defendant. 

6.  A  verdict  for  a  railway  company  own- 
ing a  car  and  against  an  elevator  company 
using  it,  in  a  suit  for  injury  to  an  employee 
of  the  latter  because  of  its  defective  con- 
dition, is  not  inconsistent  where  the  negli- 
gence charged  against  tlie  railroad  company 
was  failure  of  inspection,  while  the  charge 
against  the  elevator  company  was  failure 
to  furnish  safe  working  appliances  to  itu 
employees. 

(Sanborn,   Circuit  Judge,  dissents.) 
(May  13,  1912.) 

I^RROR    to    the    Circuit    Court    of    the 
J   United  States  for  the  District  of  Min- 
nesota to  review  a  judgment   in  favor  of 


plaintiff  against  the  defendant  elevator 
company  and  in  favor  of  the  defendant  rail- 
way company  in  an  action  brought  to  re- 
cover  damages  for  personal  injuries  allied 
to  have  been  caused  by  defendants'  negli- 
gence.   Affirmed. 

Statement  by  Adams,  Circuit  Judge: 
This  was  a  suit  for  damages  for  personal 
injuries.  Plaintiff  Lund  in  his  complaint 
charged  that  his  injuries  were  occasioned 
by  the  negligent  conduct  of  the  Northern 
Pacific  Railway  Company  in  delivering  a 
car  to  his  employer,  the  Republic  Elevator 
Company,  to  be  handled  by  it,  which  had 
defective  braking  appliance,  and  by  the  neg- 
ligent conduct  of  the  elevator  company  in 
directing  plaintiff,  its  employee,  to  take  it 
down  a  grade  without  first  having  inspected 
it  or  ascertained  its  condition,  thereby  fail- 
ing to  exercise  ordinary  care  to  furnish 
him  a  reasonably  safe  place  to  work  in  or 
a  reasonably  safe  appliance  to  work  with. 
Plaintiff  claimed  that  as  he  undertook  to 
perform  the  task  assigned  him  the  brake 
failed  to  work,  and  the  car  violently  collid- 
ed with  another  car  at  or  near  the  foot 
of  the  grade,  and  threw  him  off,  and  injured 
him. 

'Both  defendants  answered  the  complaint, 
denying  the  negligence  attributed  to  them, 
and  pleading  contributory  negligence  and 
assumption  of  the  risk  by  Lund.  At  the 
trial  voluminous  evidence  was  heard  with- 
out objection  to  its  introduction  by  either 


cited  in  the  earlier  note),  to  the  effect 
that  the  rule  applicable  to  railroad  com- 
panies requiring  them  to  inspect  cars  of 
other  companies  used  for  transporting 
freight  before  permitting  their  employees 
to  handle  them  is  not  applicable  to  com- 
panies or  persons  on  whose  sidings  cars  arc 
delivered  for  the  purpose  of  permitting 
them  to  load  or  unload  freight. 

A  similar  result  was  reached  in  Mixter 
V.  Imperial  Coal  Co.  152  Pa.  396,  25  Atl. 
587,  but  the  discussion  is  directed  to  other 
points. 

The  same  rule  was  applied  in  Gager  v. 
Stolle-Barndt  Lumber  Co.  149  Wis.  154, 
135  N.  W.  490,  where  the  court  said: 
''Neither  in  principle  nor  authority  can  we 
perceive  any  infirmity  in  the  doctrine  which 
the  trial  court  applied  to  this  case,  and 
ruled  it,  viz.:  If  a  railroad  company  places 
a  freight  car,  with  brakes  set,  on  a  side 
track  for  the  purpose  of  serving  a  particu- 
lar business,  the  employees  there  being  ex- 
pected, according  to  custom,  to  move  the 
car  to  the  particular  point  for  loading  ma- 
terial or  articles  thereon,  the  proprietor 
of  such  business  has  a  ritrht  to  presume 
that  it  is  in  suitable  condition  for  use, 
unless  the  contrary  appears  without  par- 
ticular or  technical  inspection,  in  the  ab- 
sence of  obvious  defects  or  knowledfjc  of 
some  fact  or  circumstance,  actuallv  or  con- 
45  L.R.A.(N.S.) 


structively  brought  home  to  such  proprietor, 
which  would  ordinarily  put  an  ordinarily 
careful  person  on  such  inquiry  as  to  lead 
to  knowledge  of  a  contrary  condition  exist- 
ing. The  proprietor  of  such  business  is 
bound  to  observe  defects  which  would  nat- 
urally and  ordinarily  attract  the  attention 
of  a  person  so  circumstanced,  having  no 
duty  to  look  particularly  or  search  for  such 
difficulties. 

'The  situation  of  respondent  was  as  above 
indicated.  When  it  found  the  car  on  the 
side  track  leading  to  its  loading  place, 
it  was  consistent  with  ordinary  care  to 
assume  that  the  brake  appliance  was  in 
proper  condition.  There  was  nothing  to 
indicate  otherwise,  as  the  car  stood  on  the 
track,  unless  one  searched  for  imperfec- 
tions." 

But  that  the  consignee  or  consignor  of  a 
car  does  owe  his  employees  the  duty  of  in- 
specting a  car  received  for  the  purpose  of 
being  loaded  or  unloaded  has  been  held 
in   other   jurisdictions. 

Thus,  it  has  been  held  that  cars  loaded 
with  coal  consigned  to  a  mill  company  and 
left  on  a  side  track  from  which  they  were 
taken  by  the  mill  company  over  its  own 
spur  track,  and  unloaded  at  its  pocket, 
formed  part  of  the  company's  works.  D'Al- 
nicida  v.  Boston  &  M.  R,  Co.  209  Mass.  81,  05 
X.  E.  398,  Ann.  Cas.  1913  C,  761. 
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side,  and  at  its  cloee  each  defendant  made  a 
request  for  an  instructed  verdict  in  its 
favor,  which  the  court  refused  to  grant. 
After  an  exhaustive  charge  to  which  no  ex- 
ception was  taken  hy  either  defendant,  the 
jury  returned  a  verdict  in  favor  of  th^  rail- 
way company,  hut  against  the  elevator  com- 
pany. To  reverse  the  judgment  rendered 
on  this  verdict  this  writ  of  error  is  prosecut- 
ed by  the  judgment  debtor. 

Argued  before  Sanborn,  Adams,  and  Car- 
land,  Circuit  Judges. 

Messrs.  Cobb  &  Wheelwright,  John  I. 
Dllle,  and  F.  A.  Stewart,  for  plaintiff  in 
error : 

The  Republic  Elevator  Company  did  not 
own  or  control  the  cars  from  which  it  un- 
loaded grain  at  its  elevator,  and  for  that 
reason  did  not  owe  to  Lund  the  duty  of 
keeping  them  in  a  reasonably  safe  condi- 
tion for  his  use.  Knowing  such  fact  and 
the  method  of  conducting  the  business,  the 
dangers  arising  from  the  handling  of  such 
cars  were  incident  to  the  services  rendered 
by  Lund  and  were  assumed  by  him. 

Channon  v.  Sanford  Co.  70  Conn.  573,  41 
L.R.A.  200,  66  Am.  St.  Rep.  133,  40  AtL 
462;  Trask  v.  Old  Colony  R.  Co.  156  Mass. 
298,  31  N.  E.  6,  16  Am.  Neg.  Cas.  440; 
Regan  v.  Donovan,  159  Mass.  1,  33  N.  E. 
702;  Engel  v.  New  York,  P.  &  B.  R.  Co. 
160  Mass.  260,  22  L.R.A.  283,  35  N.  E. 
547;  Moynihan  v.  King*s  Windsor  Cement 
Dry  Mortar  Co.  168  Mass.  460,  47  N.  E.  425, 


3  Am.  Neg.  Rep.  185;  Kirk  v.  Sturdy,  187 
Mass.  87,  72  N.  E.  349;  Riley  v.  Tucker,  179 
Mass.  190,  60  N.  E.  484;  Penner  v.  Vinton 
Co.  141  Mich.  77,  104  X.  W.  385;  Anderson 
V.  Oliver,  138  Pa.  150,  20  Atl.  981 ;  Connelly 
V.  Faith,  190  Pa.  553,  42  Atl.  1024,  6  Am. 
Neg.  Rep.  191 ;  Hughes  v.  Leonard,  199  Pa. 
123,  48  Atl.  8G2;  Long  v.  John  Stephenson 
Co.  73  N.  J.  L.  186,  63  Atl.  910,  20  Am. 
Neg.  Rep.  428;  Whallon  v.  Sprague  Electric 
Elevator  Co.  1  App.  Div.  264,  37  N.  Y.  Supp. 
174;  Channon  v.  Sanford  Co.  70  Conn.  573, 
41  L.R.A.  200,  66  Am.  St.  Rep.  133,  40  Atl. 
462;  McMullcn  v.  Carnegie  Bros.  &  Co.  158 
Pa.  518,  23  L.R.A.  448,  27  Atl.  1043;  Ameri- 
can Bridge  Co.  v.  Bainum,  76  C.  C.  A.  633, 
146  Fed.  367;  Dixon  v.  Western  U.  Teleg. 
Co.  71  Fed.  143;  Dixon  v.  Western  U.  Teleg. 
Co.  68  Fed.  630;  Hardy  v.  Shedden  Co.  37 
L.R.A.  33,  24  C.  C.  A.' 261,  47  U.  S.  App. 
362,  78  Fed.  610,  2  Am.  Neg.  Rep.  669. 

The  overruling  of  plaintiff  in  error's  mo- 
tion for  a  new  trial  was  arbitrary  and  an 
abuse  of  discretion.  The  verdict  of  the 
jury,  having  been  returned  contrary  to  the 
law  as  laid  down  by  the  court  in  the  in- 
structions, should  have  been  set  aside  and 
a  new  trial  granted. 

James  v.  Evans,  80  C.  C.  A.  240,  149  Fed. 
136;  Flournoy  v.  Lastrapes,  131  U.  S. 
CLXi,  Appx.  and  25  L.  ed.  406;  McManus 
V.  Nichols-Chisholm  Lumber  Co.  109  Minn. 
355,  123  N.  W^  1080;  Drew  v.  Watertown 
Ins.  Co.  6  S.  D.  335,  61  N.  W.  34;  Savery  v. 
Busick,  11  Iowa,  487;  Jewett  v.  Smart,  11 


And,  in  Spaulding  v.  W.  N.  Flynt  Granite 
Co.  159  Mass.  687,  34  N.  E.  1134,  it  was 
held  that  a  quarry  company  was  liable  to 
its  employees  for  a  defect  in  a  car  which 
was  furnished  to  the  company  by  a  railroad 
company,  and  was  loaded  with  stone  by  it, 
and  run  upon  a  spur  track  to  the  railroad. 

But,  in  Dunn  v.  Boston  &  N.  Street  R. 
Co.  189  Mass.  62,  109  Am.  St.  Rep.  601, 
76  N.  E.  76,  it  was  held  that  the  con- 
signee of  a  carload  of  coal  delivered  on  its 
premises  by  a  railroad  is  not  liable  at  com- 
mon law  to  its  employee  injured  by  a  de- 
fect in  the  car.  It  was  further  held  in 
this  case  that  the  car  in  question  did  not 
form  a  part  of  the  ways  and  machinery 
of  the  defendant  under  the  employers'  lia- 
bility act.  The  Spaulding  Case,  supra,  was 
distinguished  upon  the  ground  that  in  that 
case  the  company  was  using  the  ear  to 
carry  its  granite  from  the  premises  to  the  | 
place  of  destination,  while  in  the  Dunn  < 
Case  the  defendant  was  merely  a  consignee  ! 
of  coal  delivered  on  its  premises  by  a  car 
of  a  railroad  company;  and  the  court  said 
that  they  were  not  aware  of  any  case  which 
imposes  upon  the  consignee  the  duty  of  in- 
specting the  car. 

The  D'Almeida  Case  seems  to  be  square- 
ly in  conflict  with  the  earlier  decision  in 
the  Dunn  Case,  although  the  latter  is  not 
mentioned  in  the  opinion.  If  the  cases  are 
45  L.R.A.  (N.S.) 


distinguishable  it  must  be  upon  facts  which 
are  not  shown  in  the  ofRcial  report. 

In  some  Massachusetts  cases  it  has  been 
held  that  one  engaged  in  unloading  a  ship 
is  not  responsible  to  his  servants  for  the 
condition  of  the  vessel.  Hyde  v.  Booth,  188 
Mass.  290,  74  N.  E.  337 ;  O'Malley  v.  New 
York,  N.  H.  &  H.  R.  Co.  210  Mass.  344,  96 
N.  E.  668.  Cases  of  this  character  are  not 
within  the  scope  of  this  note,  but  in  the 
latter  case  the  court  said  that  it  was  in- 
distinguishable from  the  Dunn  and  Hyde 
Cases. 

This  note  does  not  include  cases  like 
Texas  Traction  Co.  v.  Morrow,  —  Tex.  Civ. 
App.  — ,  145  S.  W.  1069,  in  which  the  de- 
fective car  was  leased  by  the  defendant  from 
the  railroad  company  and  used  as  one  of 
his  appliances,  and  eonsequently  was,  with- 
out question,  wholly  under  his  control. 

As  to  the  liability  of  a  carrier  for  per- 
sonal injuries  to  a  consignor  or  consignee 
or  his  employees  caused  by  a  defective  car, 
see  note  to  Chicago,  I.  &  L.  R.  Co.  v.  Pritch- 
ard,  9  L.R.A.{N.S.)   857. 

As  to  liability  of  railroad  company  to 
employees  for  negligence  of  shippers  in 
their  use  of  instrumentalities  for  loading 
and  unloading  cars,  see  note  to  Canadian 
Xorthern  R.  Co.  v.  Walker,  24  L.R.A. (N.S.) 
1020.  W.  M.  G. 
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Iowa,  505;  Mast  v.  Pearce,  58  Iowa,  579, 
43  Am.  Rep.  125,  8  N.  W.  632,  12  N.  W. 
597;  MuBser  v.  Mayiiard,  50  Iowa,  11,  12 
N.  W.  760;  Dutton  v.  Wabash,  St.  L.  &  P. 
R.  Co.  66  Iowa,  352,  23  N.  W.  730;  Reynolds 
V.  Keokuk,  72  Iowa,  371,  34  N.  W.  167; 
Way  V.  Chicago,  R.  I.  &  P.  R.  Co.  73  Iowa, 
463,  35  N.  W.  525;  Limburg  v.  German  F. 
Ins.  Co.  90  Iowa,  709,  23  L.R.A.  99,  48 
Am.  St.  Rep.  468,  57  N.  W.  626;  Kimball 
Bros.  Co.  V.  Citizens'  Gas  &  Electric  Co. 
141  Iowa,  632,  118  N.  W.  891;  Morgan  v. 
Sutlive  Bros.  148  Iowa,  318,  126  N.  W.  175 ; 
Bowell  V.  Draper,  149  Iowa,  725,  129  N.  W. 
54;  Colwell  v.  Parker,  81  Kan.  295,  105 
Pac.  524;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Schroll,  76  Kan.  572,  92  Pac.  596;  Bentley 
V.  Brossard,  33  Utah,  396,  94  Pac.  737; 
Towles  V.  Atlantic  Coast  Line  R.  Co.  83 
S.  G.  601,  66  S.  E.  638;  Lynch  v.  Snead 
Architectural  Iron  Works,  132  Ky.  241,  21 
L.R.A.(N.S.)  852,  116  S.  W.  693;  Emerson 
V.  Santa  Clara  County,  40  Cal.  543;  Barton 
V.  Shull,  62  Neb.  570,  87  N.  W.  322 ;  Flem- 
ing  V.  Louisville  &  N.  R.  Co.  148  Ala.  627, 
41  So.  683;  Gavin  v.  0*Rourke  Engineering 
&  Constr.  Co.  116  N.  Y.  Supp.  652;  Wehr- 
inger  v.  Ahlemeyer,  23  Mo.  App.  277;  New- 
ell y.  Wilgus,  8  Sadler  (Pa.)  535,  11  Atl. 
366. 

The  verdict  of  the  jury  for  the  Northern 
Pacific  Railway  Company  and  against  the 
Republic  Elevator  Company  is  inconsistent, 
contradictory,  and  one  part  destroys  the 
other.  To  reifuse  to  set  such  a  verdict  aside 
is  an  abuse  of  discretion. 

Patton  V.  Texas  &  P.  R.  Co.  179  U.  S. 
658-661,  45  L.  ed.  361-364,  21  Sup.  Ct.  Rep. 
276;  Bell  v.  Northern  P.  R.  Co.  112  Minn. 
488,  128  N.  W.  829 ;  Lindem  v.  Northern  P. 
R.  Co.  85  Minn.  391,  89  N.  W.  64,  11  Am. 
Neg.  Rep.  441;  Raymond  v.  Keseberg,  84 
Wis.  302,  19  L.R.A.  643,  54  N.  W.  612. 

Messrs.  Thomas  D.  Schall  and  Frauds 
B.  Hart,  for  defendants  in  error: 

It  is  the  master's,  and  not  the  servant's, 
duty  to  exercise  ordinary  care  in  the  dis- 
covery of  dangers  in  the  instrumentalities 
with  which,  and  the  place  at  which  the 
servant  is  at  work. 

Johnson  v.  MacLeod,  111  Minn.  482,  127 
N.  W.  497,  1120. 

The  law  does  not  impute  to  an  employee 
knowledge  and  appreciation  of  risks  con- 
cerning which  he  has  no  knowledge  or  warn- 
ing or  opportunity  to  ascertain  by  observa- 
tion. 

Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24,  16  Am.  Neg.  Rep.  230;  Scharenbroich  v. 
St.  Cloud  Fiber-Ware  Co.  59  Minn.  116,  60 
N.  W.  1093;  King  v.  Ohio  &  M.  R.  Co.  14 
Fed.  277;  3  Wood,  Railway  Law,  §§  370, 
379,  386. 
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Adams,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

From  the  foregoing  brief  statement  of  the 
case  it  appears  that  the  only  question  for 
our  consideration  is  whether  the  court 
erred  in  declining  to  direct  a  verdict  for 
the  elevator  company.  This  involves  the 
inquiry  whether  the  verdict,  as  rendered,  is 
supported  by  substantial  evidence. 

The  elevator  company  was  engaged  in  the 
usual  work  of  such  companies  at  or  near 
the  yards  of  the  railway  company.  Its 
elevator  building  was  located  on  tracks 
of  the  railway  company  leading  on  a 
downgrade  from  its  yard  on  the  north 
to  another  part  of  its  yard  on  the  south. 
The  practice  was  when  the  railway  company 
desired  elevation  services  for  it  to  deliver 
cars  to  the  elevator  company  by  placing 
them  on  this  inclined  way  near  its  upper 
or  northern  end,  subject  to  the  control  of 
the  elevator  company,  to  be  taken  down  by 
it  to  the  elevator  either  by  cable  or  gravity 
as  the  case  might  be,  whenever  it  was  ready 
to  perform  the  service.  If  the  same  was 
for  unloading,  the  practice  was  to  stop  the 
car  at  the  proper  leg  of  the  elevator,  unload 
the  same,  and  afterward  take  it  out  of  the 
way,  down  to  the  lower  yard.  This  was 
done  by  directing  an  employee  to  mount  the 
car,  unloosen  the  brake,  and  ride  it  down 
the  grade,  and,  on  reaching  the  proper  des- 
tination, tightening  up  the  brake  and  stop- 
ping it. 

On  the  morning  of  the  accident  in  ques- 
tion, two  cars  chained  together,  one  loaded 
and  placarded  "in  bad  order"  and  the  other 
unloaded,  were  brought  down  to  the  ele- 
vator, and  the  loaded  car  was  stopped  at 
one  of  the  legs  of  the  elevator  to  be  unload- 
ed. After  this  was  done,  plaintiff  was 
directed  by  the  foreman  in  charge  of  the 
elevator  company's  work  to  ride  the  two 
down  to  the  lower  yards.  He  mounted  the 
first  car,  namely,  the  one  which  had  been 
unloaded,  loosened  the  brake,  another  em- 
ployee having,  according  to  the  usual  prac- 
tice, simultaneously  set  the  cars  in  motion 
with  a  pinch  bar,  and  started  down  the 
grade.  The  plaintiff  testified  that,  when  he 
undertook  to  stop  the  car  or  to  exercise  con- 
trol over  it,  his  brake  refused  to  work,  and 
the  car,  notwithstanding  his  best  efforts  to 
stop  it,  dashed  against  another  car  in  the 
lower  yard,  threw  him  off,  and  seriously 
injured  him. 

The  foreman  of  the  elevator  company  tes- 
tified that  immediatelv  after  the  accident 
he  inspected  the  car  and  found  the  brake 
in  "bad  shape,"  as  he  called  it.  He  found 
the  chain  attached  to  the  lower  end  of  the 
brake  shaft  was  all  taken  up,  and  wound 
tightly  about  the  shaft,  thereby  forcing  the 
end  of  the  rod  extending  between  the  chain 
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and  the  brake  beam  against  the  shaft  itself, 
effectually  preventing  any  further  action 
of  the  brakes  or  exertion  of  power  upon 
the  brakes.  He  testified  that  the  rod  was 
either  broken  or  disconnected  from  the 
brake  shoes  so  that  it  could  not  operate 
upon  them  at  all.  There  was  also  testi- 
mony of  others  to  the  contrary  effect ;  name- 
ly, that  the  brake  and  connecting  rod  were 
found  to  be  in  perfect  condition  immediate- 
ly after  the  accident.  Was  this  testimony 
sufficient  to  take  the  case  to  the  jury?  We 
think  it  was. 

It  is  first  suggested  that  plaintiff  ad- 
mitted that  the  brake  was  properly  set  when 
he  first  mounted  the  car  and  undertook  its 
manipulation.  Lund  was  apparently  an  ig- 
norant man,  and  in  answering  questions 
categorically  on  cross-examination  admitted 
that  the  brake  operated  in  the  usual  way 
when  he  first  loosened  it  to  start  down  the 
grade;  in  other  words,  that,  when  he  turned 
the  wheel  and  apparently  released  the 
brake,  which  had  before  then  been  set  to 
stop  the  car  at  the  elevator,  the  car  started 
down  and  there  did  not  seem  to  be  anything 
wrong  with  it;  but  in  connection  with  this 
evidence  he  says,  as  soon  as  he  tried  to  set 
it  again,  it  would  not  work.  We  think  this 
proof  is  not  at  all  inconsistent  with  the 
contention  of  the  plaintiff.  It  may  well  be 
that  the  car  would  start  when  the  pinch 
bar  was  applied  to  the  wheel  upon  the  mere 
unwinding  of  the  chain  around  the  brake 
shaft,  and  yet  might  not  be  stopped  on  ac- 
count of  the  defective  brake  appliance  com- 
plained of. 

It  is  also  contended  that  there  was  no 
evidence  of  negligence  except  the  occurrence 
of  the  accident  itself.  If  that  were  so,  in- 
asmuch as  the  principle  expressed  by  the 
maxim,  res  ipsa  loquitur y  has  no  application 
to  cases  between  the  employer  and  employee, 
no  case  would  have  been  made  against  the 
defendant.  Chicago  &  N.  W.  R.  Co.  v. 
O'Brien,  67  C.  C.  A.  421,  132  Fed.  693.  But 
the  facts  already  detailed  do  not  warrant 
the  contention.  There  was,  in  our  opinion, 
substantial  evidence  that  the  brake  rod  had 
either  been  broken  or  disconnected  from 
the  brake  shoes  prior  to  the  time  of  the 
accident,  and  that  the  elevator  company 
might,  by  the  exercise  of  ordinary  care,  have 
ascertained  that  fact.  The  evidence  tends 
to  show  that  the  car  had  been  inspected  by 
the  railway  company  in  its  own  yard  four 
days  before  the  accident  and  found  in  good 
condition,  but  this  is  evidential  only  of  its 
condition  on  the  day  of  the  accident,  and 
must  be  considered  in  connection  with  all 
the  other  evidence  in  the  case  in  determin- 
ing the  ultimate  fact  whether  there  was 
culpable  negligence  by  the  defendant  in  not 
ascertaining  the  defective  condition  of  the  * 
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brake,  and  directing  the  plaintiff  to  operate 
it  as  it  was. 

Again,  it  was  contended  that  the  plaintiff 
assumed  the  risk  of  being  hurt  while  in  this 
particular  employment.  The  trial  judge 
charged  the  jury  that  the  elevator  company 
owed  the  duty  to  plaintiff,  its  employee,  to 
exercise  reasonable  care  to  furnish  him  a 
reasonably  safe  appliance  with  which  to 
perform  his  service.  He  carefully  advised 
the  jury  concerning  the  effect  of  the  in- 
spection claimed  to  have  been  made  by  the 
railway  company,  and  that  it  was  available 
to  the  elevator  company  as  tending  to  show 
the  exercise  of  the  required  reasonable  care 
by  it. 

On  the  subject  of  plaintiff's  assumption  of 
the  risk  he  charged  as  follows:  "If  you 
believe  that  a  reasonably  prudent  workman 
would  have  discovered  the  defective  con- 
dition of  the  car,  considering  all  the  plain- 
tiff's experience,  considering  the  whole 
course  of  business  in  that  yard,  considering 
the  outward  indications  of  a  defective  con- 
dition on  the  car  itself,  this  car  being 
marked  *bad  order,'  I  say,  considering  all 
these  circumstances,  if  you  say  that  a  rea- 
sonably prudent  workman  employed  in  the 
performance  of  the  service  which  the  plain- 
tiff was  employed  in  performing,  would  have 
discovered  that  defect,  then  it  was  the  duty 
of  the  plaintiff  to  discover  it.  He  assumed 
the  risk  of  any  injury  arising  from  such 
a  defect,  that  could  thus  be  detected;  and, 
if  the  defect  was  of  such  a  character,  that 
ends  the  case,  and  it  would  .be  your  duty 
to  return  a  verdict  in  favor  of  the  defend- 
ants." 

In  this  part  of  the  charge  the  court  im- 
posed an  unwarrantable  burden  on  the 
plaintiff.  The  law  is  well  settled  that  an 
employee  may  rest  confidently  in  the  as- 
surance that  his  employer  has  performed 
his  full  duty  in  furnishing  him  a  reasonably 
safe  place  to  work  in  or  reasonably  safe 
appliances  to  work  with,  and  that  no  obli- 
gation is  imposed  upon  him  to  exercise  any 
degree  of  diligence  to  affirmatively  ascer- 
tain whether  his  employer  has  performed 
that  duty.  The  employee  assumes  the  or- 
dinary risk  of  his  employment,  but  does 
not  assume  those  arising  from  the  negli- 
gence of  his  employer,  unless  the  defects 
constituting  the  negligence  are  either  known 
to  him  or  plainly  observable  by  him.  This 
is  the  settled  doctrine  of  the  Supreme  Court 
and  of  our  court.  Texas  &  P.  R.  Co.  y. 
Archibald,  170  U.  S.  665,  672,  42  L.  ed. 
1188,  1191,  18  Sup.  Ct.  Rep.  777,  4  Am. 
Neg.  Rep.  746;  Choctaw,  O.  &  G.  R.  Co.  v. 
McDade,  191  U.  S.  64,  68,  48  L.  ed.  96, 
100,  24  Sup.  Ct.  Rep.  24.  15  Am.  Neg.  Rep. 
2.30;  Texas  &  P.  R.  Co.  v.  Swearingen,  196 
U.  S.  51,  62,  49  L.  ed.  382,  387,  25  Sup.  Ct. 
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Rep.  164,  17  Am.  Neg.  Rep.  422;  Kreigh 
V.  Westinghouse,  C.  K.  &  Co.  214  U.  S.  249, 
255,  256,  53  L.  ed.  084,  987,  988,  29  Sup.  Ct. 
Kep.  619;  Schlemmer  v.  Buffalo,  R.  &  P.  R. 
Co.  220  U.  S.  690,  596,  55  L.  ed.  696,  600, 
31  Sup.  Ct.  Rep.  561;  Kirkpatrick  v.  St. 
Louis  &  S.  F.  R.  Co.  87  C.  C.  A.  36,  169 
Fed.  858;  United  States  Smelting  Co.  v. 
Parry,  92  C.  C.  A.  159,  166  Fed.  407; 
Central  Coal  &  Coke  Co.  v.  Williams,  97 
C.  C.  A.  697,  173  Fed.  337;  Maki  v.  Union 
P.  Coal  Co.  109  C.  C.  A.  221,  187  Fed.  389; 
Chicago,  B.  &  Q.  R.  Co.  v.  Shalstrom,  ante, 
387,  116  C.  C.  A.  616,  195  Fed.  725,  just 
decided. 

In  Texas  &  P.  R.  Go.  v.  Archibald,  the 
Supreme  Court  said:  "The  employee,  on 
the  other  hand,  has  the  right  to  rest  on  the 
assumption  that  appliances  furnished  are 
free  from  defects  discoverable  by  proper  in- 
spection, and  is  not  submitted  to  the  danger 
of  using  appliances  containing  such  defects, 
because  of  his  knowledge  of  the  general 
methods  adopted  by  the  employer  in  carry- 
ing on  his  business,  or  because  by  ordinary 
care  he  might  have  known  of  the  methods 
and  inferred  therefrom  that  danger  of  un- 
safe appliances  might  arise." 

In  that  case  the  Supreme  Court  expressly 
disapproved  of  an  instruction  which  im- 
posed upon  the  employee  the  necessity  of 
exercising  ordinary  care  to  ascertain  wheth- 
er his  employer  had  been  negligent  in  fur- 
nishing him  defective  cars. 

In  Choctaw,  0.  &.  G.  R.  Co.  v.  McDade, 
the  Supreme  Court  said:  "The  employee  is 
not  obliged  to  pass  judgment  upon  the  em- 
ployer's methods  of  transacting  his  business, 
but  may  assume  that  reasonable  care  will 
be  used  in  furnishing  the  appliances  neces- 
sary for  its  operation.  This  rule  is  subject 
to  the  exception  that,  where  a  defect  is 
known  to  the  employee,  or  is  so  patent  as 
to  be  readily  observed  by  him,  he  cannot 
continue  to  use  the  defective  apparatus  in 
the  face  of  knowledge  and  without  objection, 
without  assuming  the  hazard  incident  to 
such  a  situation." 

In  United  States  Smelting  Co.  v.  Parry 
this  court  said:  "But  it  is  earnestly  con- 
tended that  it  was  conclusively  shown  that 
the  plaintiff  assumed  the  risk  and  was 
guilty  of  contributory  negligence  because 
he  did  nothing  to  satisfy  himself  of  the 
security  of  the  scaffold,  and  because  it 
would  have  taken  but  a  moment  to  as- 
certain how  the  planks  were  supported  at 
the  east  end  and  whether  they  were  nailed 
at  the  other  end.  The  contention  cannot 
be  sustained.  It  is  the  duty  of  a  master 
to  exercise  reasonable  care  to  provide  a 
reasonably  safe  working  place  for  his  serv- 
ant, and  the  latter  is  entitled  to  act  upon 
the  assumption  that  that  duty  has  been  per- 
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formed,  unless  the  contrary  be  known  to 
him,  or  be  so  patent  as  to  be  readily  ob- 
served by  him.  He  is  not  required  to  make 
an  investigation  or  inspection  to  ascertain 
whether  or  not  that  duty  has  been  per- 
formed, but  only  to  have  due  regard  for 
what  he  actually  knows  and  for  what  is  80 
patent  as  to  be  readily  observed  by  him, 
by  the  reasonable  use  of  his  senses,  having 
in  view  his  age,  intelligence,  and  exper- 
ience." 

In  Kirpatrick  v.  St.  Louis  &  S.  F.  R.  Co. 
the  court  again  said:  "If  the  risks  and 
dangers  which  caused  his  death  were  the 
usual  and  ordinary  risks  and  dangers  of 
the  employment,  he  assumed  them,  pro- 
vided they  were  known  to  and  appreciated 
by  him.  ...  If,  on  the  other  hand, 
they  were  not  the  usual  and  ordinary  risks 
and  dangers,  but  arose  from  negligent  de- 
fects in  appliances  or  a  negligent  method 
of  operating  them  required  by  the  master, 
then  he  assumed  all  risks  and  dangers  aris- 
ing from  such  defects  and  such  operation, 
if  they  were  known  to  him,  or  if  they  were 
plainly  observable  by  him." 

In  Central  Coal  &  Coke  Go.  ▼.  Williajns, 
this  court  said,  again  referring  to  an  in- 
struction given  by  the  trial  court:  "This, 
in  effect,  told  the  jury  that  a  servant  en- 
tering or  continuing  in  the  employ  of  a 
master  is  charged  with  the  affirmative  duty 
of  exercising  reasonable  care  to  find  out 
whether  the  place  provided  for  him  to  work 
in  is  safe.  We  have  repeatedly  held  that 
no  such  obligation  is  imposed  upon  the 
servant.  He  has  a  right  to  assume  that 
the  master  has  performed  his  whole  duty 
and  that  the  place  is  reasonably  safe.  It 
is  only  when  it  is  known  by  th^  servant  not 
to  be  safe,  or  when  it  is  patent  to  or  plain- 
ly observable  by  him  that  it  is  not  safe, 
that  the  servant  assumes  the  risk  of 
danger." 

In  Maki  ▼.  Union  P.  Goal  Co.  this  court 
also  said:  "While  it  is  true  that  the  serv- 
ant does  not  assume  the  risk  of  his  master's 
negligence,  the  effect  of  which  is  neither 
known  to  him  nor  readily  observable,  nor  to 
be  apprehended,  yet  he  does,  by  continuing 
in  the  employment  without  complaint,  as- 
sume the  risk  of  the  effect  of  such  n^li- 
gence  which  is  known  to  him,  or  is  obvious 
or  plainly  observable,  and  the  danger  of 
which  is  appreciated  by  him,  or  is  clearly 
apparent,  just  as  completely  as  he  assumes 
the  ordinary  risks  of  his  occupation." 

There  is  nothing  in  the  recent  case  of 
Chicago,  B.  k  Q.  R.  Co.  v.  Shalstrom,  ante 
387,,  115  C.  0.  A.  515,  196  Fed.  726,  at  all 
inconsistent  with  a  uniform  rule  laid  down 
in  the  prior  mentioned  cases. 

Adopting  the  language  of  Mr.  Justice  Va^ 
Devantcr  in  the  Parry  Case,  we  there  held 
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merely  that  a  given  defect  must  be  known 
to  an  employee  or  be  so  patent  as  to  be 
readily  observed  by  him  by  the  reasonable 
use  of  his  senses,  having  in  view  his  in- 
telligence, age,  and  experience. 

The  inquiry  with  reference  to  an  em- 
ployee's intelligence,  age,  and  experience 
must  not  be  directed  to  what  he  ought,  in 
the  exercise  of  reasonable  care,  to  have 
known  or  seen,  but  to  what  was  in  fact 
patent  to  or  plainly  observable  by  him,  the 
particular  employee  in  question,  in  view 
of  his  own  information,  intelligence,  and 
experience.  This  is  clearly  indicated  in  the 
Parry  Case. 

Notwithstanding  the  disadvantage  to  the 
plaintiff  to  which  the  trial  judge's  erroneous 
charge  subjected  him,  the  jury  found  in 
effect  that  he  did  not  assume  the  risk  of 
injury  by  reason  of  the  defective  brake. 
This  finding,  we  think,  was  supported  by 
abundant  evidence.  The  plaintiff  testified 
that  he  did  not  see  the  "bad  order"  placard 
on  the  car  relied  upon  by  defendant  as  im- 
parting knowledge  to  him;  and,  even  if  he 
did,  it  is  apparent  that  the  placard  might 
have  indicated  to  his  mind  many  other 
things  besides  a  defective  brake,  like, 
for  instance,  a  leaky  roof,  disordered  cou- 
pling, broken  door,  etc.,  any  one  of  which 
would  have  necessitated  a  transfer  of  the 
grain  to  another  car.  Certainly  there  was 
no  evidence,  conclusive  or  otherwise,  that 
plaintiff  knew  of  the  defective  brake,  or 
that  it  was  plainly  observable  by  him. 

The  contention  that  the  elevator  com- 
pany owed  no  duty  to  its  employee  Lund, 
either  to  furnish  him  safe  appliances  to 
work  with  or  to  observe  any  degree  of  care 
for  his  safety,  is  without  merit.  It  is  ar- 
gued that  the  elevator  company  was  not  a 
transportation  company,  did  not  own  any 
cars;  but  merely  received  them  from  the 
railway  company  for  elevation  purposes,  and 
returned  them  to  it  as  soon  as  its  service 
was  ended.  This  may  be  true,  but  it  had 
the  Cars  under  its  control  and  subject  to  its 
orders  for  an  indefinite  time,  in  this  case 
four  days,  and  its  business  was  to  operate 
them  in  the  performance  of  the  service  un- 
dertaken by  them,  for  a  consideration  paid 
therefor. 

Whether  it  was,  strictly  speaking,  a  trans- 
portation company  or  business  company,  it 
was  actually  engaged,  as  an  important  in- 
cident to  its  main  business,  in  the  control, 
handling,  and  movement  of  cars  over  an 
inclined  and  dangerous  track.  This  neces- 
sitated the  employment  of  servants,  and  in 
our  opinion  carried  with  it  the  obligation 
of  reasonable  care,  whether  of  inspection  or 
otherwise,  for  their  safety.  Union  Stock 
Yards  Co.  v.  Goodwin,  57  Neb.  138,  141,  77 
N.  W.  357,  and  cases  cited:  Atchison,  T.  & 
45  L.R.A.(N.S.) 


S.  F.  R.  Co.  V.  Penfold,  57  Kan.  148,  46 
Pac.  574;  Baltimore  &  P.  R.  Co.  v.  Mackey, 
157  U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep. 
491;  Texas  &  P.  R.  Co.  v.  Archibald,  170 
U.  S.  665,  42  L.  ed.  1188,  18  Sup.  Ct.  Rep. 
777,  4  Am.  Neg.  Rep.  746;  Union  Stock 
Yards  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  196 
U.  S.  217,  49  L.  ed.  453,  26  Sup.  Ct.  Rep. 
226,  2  Ann.  Cas.  626,  17  Am.  Neg.  Rep.  760; 
Felton  V.  Bullard,  37  C.  C.  A.  1,  94  Fed. 
781;  Denver,  T.  &  Ft.  W.  R.  Co.  v.  Smock, 
23  Colo.  456,  48  Pac.  681,  2  Am.  Neg.  Rep. 
306;  New  Orleans  &  N.  E.  R.  Co.  v.  Clem- 
ents, 40  C.  C.  A.  466,  100  Fed.  416. 

It  is  also  contended  that  the  verdict  of 
the  jury  presents  an  inconsistency  which 
required  the  granting  of  a  new  trial,  and 
that  the  overruling  of  a  motion  therefor 
constituted  an  abuse  of  judicial  discretion. 
It  is  claimed  that  the  finding  against  the 
elevator  company  is  inconsistent  with  the 
finding  for  the  railway  company.  In  view 
of  the  pleadings  and  the  issues  joined  in 
the  case,  this  cannot  be  true.  The  negli- 
gence charged  against  the  railway  company 
was  different  from  that  charged  against  the 
elevator  company.  The  one  was  failure  to 
properly  inspect  the  cars;  the  other  was 
a  failure  to  use  reasonable  care  to  provide 
a  reasonably  safe  appliance  for  employees 
to  work  with.  Even  if  the  latter  involved 
the  necessity  of  inspection,  the  fact  that 
the  elevator  company  had  the  cars  in  its 
exclusive  possession  for  at  least  four  days, 
when  there  was  at  least  a  possibility  of  their 
getting  out  of  order,  might  have  required 
another  and  different  inspection  from  that 
which  had  been  made  by  the  railway  com- 
pany. 

In  no  view  of  the  case  presented  by 
learned  counsel  for  the  defendant  do  we  find 
any  reversible  error. 

The  judgment  must  therefore  be  affirmed. 

Sanborn,  Circuit  Judge,  dissenting: 
The  fact  that  the  accident  happened  and 
that  after  it  happened  there  was  evidence 
that  the  brake  was  disconnected  or  broken, 
or  unserviceable,  constitutes  no  substantial 
evidence  of  the  negligence  of  the  elevator 
company,  because  the  doctrine  res  ipsa  lo- 
quitur is  inapplicable,  as  the  majority  say, 
to  cases  between  employer  and  employee 
(Chicago  &  N.  W.  R.  Co.  v.  O'Brien,  67  C. 
C.  A.  421,  132  Fed.  693),  and  because  the 
brake  may  have  been  broken  or  disconnect- 
ed by  the  collision,  or  have  become  unserv- 
iceable after  the  empty  car  started  down 
the  incline,  as  the  evidence  seems  to  me 
to  prove  that  it  did. 

In  order  to  recover,  the  plaintiff  was  re- 
quired by  the  law  to  prove  that  the  brake 
was  defective  before  he  released  it  and 
started  down  the  incline,  that  the  elevator 


714 


tJ^flTEl)  STATES  CIRCUIT  CX)URT  OF  Ai^PEALS. 


dlAS.f 


company  then  had  notice  or  knowledge  of 
that  facti  or  that^  if  it  had  faithfully  dis- 
charged its  duty  to  exercise  reasonable  care, 
it  would  have  had  such  notice  or  knowledge 
at  that  time.  Wood,  Mast.  &  S.  §  414. 
The  uncontradicted  evidence  established 
the-se  facts:  Just  before  the  car  was  placed 
at  the  summit  of  the  incline,  the  railway 
company  thoroughly  inspected  it  and  found 
that  the  br&ke  was  in  good  order.  The  car 
was  loaded,  it  was  lowered  down  the  incline 
to  tiie  leg  of  the  elevator,  and  it  was  there 
stopped,  loaded  as  it  was,  by  this  brake, 
and  iield  by  it  until  the  car  was  unloaded. 
The.  plaintifT  testified  seven  times  that  after 
he  went  onto  the  empty  car  to  lower  it 
farther  down  the  incline  he  released  this 
brake.  When  a  set  brake  in  good  order  is 
released,  it  runs  ofif,  the  brake  staff  turns 
rapidly,  while  the  chain  that  is  wound 
around  it  releases  itself.  If  the  rod  had 
been  broken  or  disconnected  from  the  brake 
shoes  before  the  plaintiff  released  it,  it 
would  not  have  stopped  or  held  the  loaded 
car,  and  it  would  not  have  run  off  when  re- 
leased, but  would  have  vacillated  idly  in 
its  place,  and  the  plaintiff  could  not  have 
failed  to  perceive  its  defect  the  moment  he 
seized  it  to  release  it.  He  testified  that 
he  released  the  set  brake  and  that  it  acted 
as  usual.  There  was,  therefore,  not  only 
no  proof  that  the  brake  was  defective  be- 
fore he  released  it,  but  indisputable  proof 
that  it  was  not,  and  hence  there 
was  no  evidence  of  negligence  of  the  ele- 
vator company  in  failing  to  discover  this 
defect  which  the  evidence  failed  to  show 
existed  before  the  plaintiff's  injury.  Even 
if  the  question  had  been  doubtful,  whether 
the  defect  arose  before  or  after  the  empty 
car  started  down  the  incline,  as  it  seems 
to  me  it  was  not,  the  plaintiff  could  not 
have  lawfully  recovered,  because  the  burden 
was  on  him  to  prove  that  it  arose  before 
and  that  it  was  known,  or  that  it  ought  to 
have  been  known,  to  the  elevator  company 
before  it  sent  him  upon  the  car,  and  a 
verdict  on  a  conjecture  without  substantial 
evidence  to  support  it  is  erroneous.  The 
accident  may  have  been  caused  by  the  slip- 
ping of  a  pin  which  disconnected  the  brake 
rod  from  the  brake  shoes,  or  by  a  break  in 
the  connection  of  the  brake  staff  with  the 
brake  shoes  after  the  car  started.  It  may 
have  resulted  from  the  failure  of  the  plain- 
tiff to  prevent  the  car  from  gathering  too 
much  momentum  before  he  applied  the  brake 
upon  the  descent,  and  the  defect  in  the 
brake,  if  it  ever  existed,  may  have  arisen 
when  the  car  collided  with  that  below.  "It 
is  not  sufficient  for  the  employee  to  show 
that  the  employer  may  have  been  guilty  of 
negligence.  The  evidence  must  point  to  the 
fact  that  he  was.  And  where  the  testimony 
45  L.R.A.(N.S.) 


leaves  the  matter  uncertain,  and  shows  that 
any  one  of  half  a  dozen  things  may  have 
brought  about  the  injury,  for  some  of  which 
the  employer  is  responsible  and  for  some 
of  which  he  is  not,  it  is  not  for  the  jury  to 
guess  between  these  half  a  dozen  causes  and 
find  that  the  negligence  of  the  employer  was 
the  real  cause,  when  there  is  no  satisfactory 
foundation  in  the  testimony  for  that  con- 
clusion.*' Patton  V.  Texas  &  P.  R.  Co.  179 
U.  S.  658,  663,  664,  45  L.  ed.  361,  364,  365, 
21  Sup.  Ct.  Rep.  275,  277;  Northern  P.  R. 
Co.  V.  Dixon,  71  C.  C.  A.  566,  558,  139  Fed. 
737,  740,  19  Am.  Neg.  Rep.  637;  lUinois  C. 
R.  Co.  V.  Coughlin,  65  C.  C.  A.  101,  103, 
132  Fed.  801,  803.  There  seems  to  me  to 
be  no  substantial  evidence  in  this  record 
that  the  defect  in  the  brake  existed,  and 
hence  none  that  the  elevator  company  had 
notice  or  knowledge,  or  could  have  had  no- 
tice or  knowledge,  of  it  before  the  plaintiff 
was  sent  upon  the  car  to  release  the  brake 
and  lower  it  down  the  incline,  and  for  this 
reason  I  am  unable  to  assent  to  the  affirm- 
ance of  the  judgment  below. 

Petition  for  rehearing  denied. 
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STATE  OF  WASHINGTON  EX  REL. 
THOMAS  SHORT  et  al. 

V. 

C.   W.    CLAUSEN. 

(72  Wash.  409,  130  Pac.  479.) 

Election  ^  bonds  ^  requisite  majority 
^  total  vote  ^  defective  balance. 

Ballots  rejected  as  unintelligible  or  il- 
losral  fthonld  not  be  counted  in  determining 
the  total  vote  cast  upon  a  proposition  to 
issue  bonds,  under  a  statute  requiring  its 
adoption  by  three  fifths  of  the  qualified 
voters  of  the  town  or  city  voting  at  the 
election. 

(Crow,    Ch.   J.,   dissents.) 

(March  8,  1913.) 


Note.  ^  Are  rejected  haUots  to  he  count- 
ed in  determining  total  vote  cast. 

On  the  general  question  as  to  the  basis 
upon  which  the  majority  essential  to  the 
adoption  of  a  constitutional  or  other  special 
proposition  submitted  at  a  general  election 
is  to  be  computed,  see  note  to  State  ex  rel. 
Blair   v.   Brooks,   22   L.R.A.(N.S,)    478. 

As  shown  in  State  ex  bel.  Short  v. 
Clausen,  there  is  some  conflict  among  the 
cases  as  to  whether  rejected  ballots  should 
be  counted  in  determining  the  total  vote 
cast. 

The    cases    may    be   divided    into    three 
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APPUCATION  for  a  writ  of  mandamus 
to  compel  the  issuance  of  a  warrant  to 
pay  for  water  bonds  purchased  by  the  state. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  F.  W.  Greenman,  for  relators: 

The  three-fifths  majority  required  to  carry 
a  bond  issue  is  intended  to  mean  a  three- 
fifths  majority  of  the  voters  actually  voting 
on  the  proposition  at  said  election. 

Fox  V.  Seattle,  43  Wash.  74,  117  Am. 
St.  Rep.  1037,  86  Pac.  379;  Metcalfe  v.  Se- 
attle, 1  Wash.  297,  25  Pac.  1010;  Yesler  v. 
Seattle,  1  Wash.  308,  25  Pac.  1014;  State 
ex  rel.  Milliken  v.  Spokane  County,  49 
Wash.  73,  94  Pac.  897;  State  ex  rel.  Blair 
V.  Brooks,  22  L.R.A.(N.S.)  484,  note;  State 
ex  rel.  Hocknell  v.  Roper,  47  Neb.  417,  66  • 


N.  W.  539;  Wightman  v.  Tecumseh,  157 
Mich.  326,  122  X.  W.  122;  Bott  v.  Secretary 
of  State,  62  N.  J.  L.  107,  40  Atl.  741 ;  State 
ex  rel.  Saunders  v.  Clark,  59  Xeb.  702,  82 
N.  W.  8;  Hicks  v.  Krigbaum,  13  Ariz.  231, 
108  Pac.  483;  Hopkins  v.  Duluth,  81  Minn. 
189,  83  N.  W.  536;  Smith  v.  Renville  Coun- 
ty, 64  Minn.  16,  65  N.  W.  956;  Atty.  Gen. 
V.  Genesee  County,  166  Mich.  61,  131  X. 
W.  163;  Catlett  v.  Knoxville,  S.  &  1^.  R.  Co. 
120  Tenn.  699,  112  S.  W.  559;  State  ex  rel. 
McCue  V.  Blaisdell,  18  N.  D.  39,  119  N.  W. 
360;  Battle  Creek  Brewing  Co.  v.  Calhoun 
County,  166  Mich.  52,  131  N.  W.  160, 
Ann.  Cas.  1912  D.  946;  Murdoch  v.  Strange, 
99  Md.  89,  57  Atl.  628,  3  Ann.  Cas.  66. 
Votes  mean  legal  votes. 


classes:  (1)  Cases  holding  generally  that 
no  ballot  that  cannot  be  counted  for  or 
against  the  proposition  should  be  included 
in  estimating  the  total  vote;.  (2)  Okla- 
homa cases,  holding  the  same  as  the  first 
class,  except  that  ballots  that  are  unintel- 
ligible may  be  included;  (3)  South  Dakota 
cases,  holding  all  ballots  cast  are  to  be  in- 
cluded, except  when  cast  by  person  having 
no  right  to  vote. 

In  the  following  cases  it  was  held  that 
rejected  ballots  cannot  be  counted  in  es- 
timating the  total  vote  cast:  Wightman  v. 
Tecumseh,  157  Mich.  326,  122  N.  W.  122 
(ballots  rejected  as  illegal  because  of  dis- 
tinguishing marks);  Battle  Creek  Brewing 
Co.  V.  Calhoun  County,  166  Mich.  52,  131 
N.  W.  160,  Ann.  Cas.  1912  D,  946  (rejected 
as  illegal  votes,  ground  for  doing  so  does 
not  appear  except  that  a  few  were  blank) ; 
Atty.  (i«»n.  v.  Genesee  County,  166  Mich. 
61,  131  N.  W.  163  (rejected  because  of  il- 
legality, ground  for  so  doing  does  not  ap- 
pear) ;  Hopkins  v.  Duhith,  81  Minn.  189, 
83  N.  W.  536  (holding  that  fraudulent  bal- 
lots, unintelligible  ballots,  as  well  as 
blank  ballots,  should  be  excluded  from  the 
Aggregate  number  from  which  the  requisite 
"four  sevenths  of  the  qualified  voters  vot- 
ing," required  by  the  constitutional  amend- 
ment, is  to  be  estimated,  distinguishing 
Smith  V.  Renville  County,  64  Minn.  16,  65 
X.  W.  956,  infra) ;  State  ex  rel.  Hockwell 
V.  Roper,  47  Neb.  417,  66  N.  W.  539,  over- 
ruling on  rehearing  46  Neb.  724,  61  N.  W. 
753  (grounds  for  rejecting  the  ballots 
do  not  appear  except  that  a  few  were 
blank)  ;  Bott  v.  Wurts,  63  N.  J.  L.  289, 
45  L.R.A.  251,  43  Atl.  744,  881,  affirming 
62  N.  J.  L.  107,  40  Atl.  740  (rejected  as 
illegal  votes;  grounds  for  doing  so  do  not 
appear) ;  State  ex  rel.  Lane  v.  Otis,  68 
N.  J.  L.  64,  52  Atl.  305  (rejected  as  il- 
legal votes  because  cast  in  wrong  election 
district)  :  Catlett  v.  Knoxville,  S.  &  E.  R. 
Co.  120  Tenn.  699,  112  S.  W.  559  (ballots 
rejected  as  illegal  because  they  bore  dis- 
tinmiiHbing  marks)  ;  State  ex  rel.  Short 
V.  Claisex  (ballots  rejected  as  unintelligi- 
ble and  illegal). 

In  Bott  V.  Wurts,  supra,  and  in  State 
45  L.R.A.(N.S.) 


ex  rel.  Lane  v.  Otis,  supra,  it  was  held  that 
ballots  cast  at  an  election  arc  to  be  deemed 
votes  only  when  legallv  capable  of  being 
counted  as  such,  and  that,  in  determining 
the  total  vote  upon  which  a  majority  is  to 
be  based,  the  votes  that  may  figure  in  the 
result,  and  not  the  ballots  that  were  cast 
in  the  box,  are  to  be  considered. 

In  Wightman  v.  Tecumseh,  157  Mich. 
326,  122  N.  W.  122,  it  was  held  that  bal- 
lots rejected  as  illegal  because  of  distin- 
guishing marks  cannot  be  counted  in  es- 
timating the  total  vote  cast.  It  was  con- 
ceded that  the  votes  were  properly  rejected, 
but  it  was  contended  that  the  legal  electord 
voted  these  ballots  and  therefore  they 
should  be  counted  in  estimating  the  two- 
thirds  vote;  but  the  court  said  that  a  void 
vote  is  of  no  more  effect  than  no  vote,  and 
that  the  case  was  the  same  as  if  only  those 
who  presented  legal  votes  had  voted. 

In  Eufaula  v.  Gibson,  22  Okla.  507,  98 
Pac.  565,  it  is  held  that  all  legal  ballots 
cast  on  the  question,  including  unintelli- 
gible ballots,  should  be  counted  in  estimat- 
ing the  total  vote  cast,  for  the  purpose  of 
determining  the  necessary  majority,  but 
that  distinguished  ballots,  those  that  bear 
identification  marks,  illegal  ballots,  such 
as  those  cast  bv  persons  other  than  qualified 
electors,  and  blank  ballots,  should  be  ex- 
cluded from  estimation  in  making  up  the 
aggregate  number  on  which  the  majority 
is  to  be  computed. 

This  seems  to  be  the  better  rule,  and  it 
should  be  observed  that,  while  the  cases 
cited  in  the  first  proposition,  which  an- 
nounce the  rule  that  ballots  that  cannot  be 
counted  for  or  against  the  proposition 
should  be  excluded  in  estimating  the  total 
vote,  are  apparently  in  conflict  with  Eu- 
faula V.  Gibson,  supra;  Hopkins  v.  Duluth, 
supra,  and  State  ex  rel.  Short  v.  Clau- 
sen are  the  only  cases  opposed  on  the  facts, 
holding  that  unintelligiljle  ballots  should 
be  excluded. 

Following  Fufaula  v.  Gibson,  supra,  it 
was  held  in  Bristow  v.  Sapulpa,  33  Okla. 
484.  12G  Pac.  446,  that  ballots  cast  by  per- 
sons who  were  legally  disqimlified  to  vote 
IxH'ausc  of  lack  of  residence  should  not  be 
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Messrs.  W.  T.  Tanner,  Attorney  Gen- 
eral, and  R.  E.  Campbell,  Assistant  At- 
torney General,  for  defendant: 

The  statute  requires  the  assent  of  three 
fifths  of  the  total  number  of  qualified  elec- 
tors casting  votes. 

Smith  v.  Renville  County,  64  Minn.  16, 
65  N.  W.  956,  Treat  v.  Morris,  25  S.  D.  615, 
127  N.  W.  654;  Briggs  v.  Ghrist,  28  S.  D. 
562,  134  N.  W.  321;  Eufaula  v.  Gib- 
son, 22  Okla.  607,  98  Pac.  570;  Westville 
V.  Still  well,  24  Okla.  892,  105  Pac.  664; 
State  ex  rel.  Hocknell  v.  Roper,  46  Neb.  724, 
61  N.  W.  753. 

Morris,  J.,  delivered  the  opinion  of  the 
court : 

Relators,  as  officials  of  the  town  of  Mil- 


ton, apply  for  a  writ  of  mandate  to  respond- 
ent to  compel  the  issuance  of  a  warrant  in 
the  sum  of  $5,500  in  payment  of  water 
bonds  purchased  by  the  state.  The  warrant 
was  refused  on  account  of  a  doubt  as  to 
whether  or  not  the  bonds  received  the  neces- 
sary three-fifths  affirnmtive  vote.  In 
determining  this  question,  we  are  called 
upon  to  decide  whether  ballots  rejected 
as  unintelligible  or  illegal  should  be  counted 
in  ascertaining  the  total  number  of  votes 
cast  on  the  submitted  proposition.  The 
language  of  the  statute  governing  matters 
of  this  kind,  as  found  in  §  8006,  Rem.  & 
Bal.  Code,  is:  "And  such  proposition  shall 
be  adopted  and  assented  to  by  three  fifths 
of  the  qualified  voters  of  the  said  city  or 
town  voting  at  said   election."    We  have 


counted  as  going  to  make  up  the  total  num- 
ber of  votes  cast. 

In  Treat  v.  Morris,  26  S.  D.  616,  127  N. 
VV.  554,  it  was  held  that,  in  estimating  the 
•tital  vote  cast  for  the  purpose  of  determin- 
ing the  necessary  majority,  ballots  rejected 
because  of  defective  marking  should  be 
counted,  but  that  ballots  cast  by  persons 
not  legally  entitled  to  vote  should  not  be 
counted  for  any  purpose.  The  court  said: 
"Where  it  is  shown  that  someone  voted 
who  was  not  a  legal  voter,  that  would  re- 
duce the  majority  to  be  overcome,  but 
where  a  qualified  elector  has  lost  his  vote 
by  reason  of  the  improper  marking  of  his 
ballot,  no  such  result  would  follow,  but  the 
majority  required  would  remain  the  same." 

Following  this  rule,  it  was  held  in  Briggs 
V.  Ghrist,  28  S.  D.  562,  134  N.  W.  321,  that 
at  an  election  where  369  votes  were  cast, 
184  in  favor  of  the  question,  182  against,  1 
blank,  and  2  so  marked  that  they  could  not 
be  counted  either  way,  the  question  failed 
to  carry  for  want  of  a  majority  of  the  votes 
cast. 

In  Treat  v.  Morris,  supra,  it  was  held 
that  one  of  the  ballots  tnat  was  rejected 
on  account  of  improper  marking  was  prop- 
erlv  rejected  for  the  further  reason  that 
it  had  an  identifying  mark  in  violation  of 
the  statute,  and,  tliough  the  question  is 
not  squarely  decided,  the  court  apparently 
held  that  an  identifying  mark  did  not  pre- 
vent the  ballot  from  being  counted  in  es- 
timating the  total  vote.  The  result  is  that 
this  decision  is  in  direct  conflict  with  the 
holding  on  this  point  in  the  Eufaula  Case 
and  the  Wightman  Case. 

Fraudulent  conduct  and  illegal  practices 
of  the  partisans  in  a  town  will  not  exclude 
the  votes  from  being  counted  in  estimating 
the  total  vote  cast  in  a  county  seat  election, 
where  said  votes  are  not  shown  to  be  il- 
legal, and  the  result  of  the  exclusion  would 
be  to  award  to  the  said  town  the  fruits 
of  the  fraud  committed  by  its  supporters 
and  establish  it  as  the  permanent  county 
seat  of  the  county.  Bristow  v.  Sapulpa, 
supra. 

In  Smith  v.  Renville  County,  64  Minn. 
16,  65  N.  W.  956,  the  practical  result 
45  L.R.A.(N.S.) 


reached  is  that  the  legislative  intent  was 
that  the  words  "votes  cast"  should  be  used 
as  the  equivalent  of  "ballots  cast."  The 
case  arose  under  a  statute  providing  for 
the  removal  of  a  county  seat.  The  court 
observed  that,  while  the  statute  did  not  ex- 
pressly provide  that  unintelligibile  ballots 
should  be  treated  as  votes  cast  either  one 
way  or  the  other,  the  statute  did  provide 
for  a  petition  requesting  that  the  question 
be  submitted  to  the  voters  at  a  special 
election,  and  require  that  that  the  petition 
be  signed  by  60  per  cent  of  the  whole  num- 
ber of  voters  who  cast  their  ballots  at  the 
preceding  general  election,  whether  such 
ballots  were  intelligible  or  unintelligible, 
and  that  it  would  seem  to  follow  logically 
that,  in  ascertaining  the  result  of  the  elec- 
tion had  in  compliance  with  the  petition,  all 
ballots  presented  should  be  considered  in 
estimating  the  total  vote  for  the  purpose 
of  determining  whether  the  proposition  had 
received  the  necessary  majority,  viz.,  "66 
per  cent  of  the  votes  cast."  As  pointed 
out  above,  the  same  court  in  the  subse- 
quent case  of  Hopkins  v.  Duluth,  81  Minn. 
189,  83  N.  W.  536,  declined  to  follow  the 
rule  of  Smith  v.  Renville  County,  and  held 
that  unintelligible  ballots  should  be  ex- 
cluded from  the  aggregate  number,  upon 
which  the  requisite  four  sevenths  required 
by  the  Constitution  was  to  be  estimated,  in 
determining  the  ratification  of  a  proposed 
city  charter,  and  observed  that  the  case 
was  distinguishable;  that  the  vote  upon 
the  ratification  of<a  city  charter  is  not  re- 
quired to  be  at  a  special  election,  as  is  the 
case  of  the  proposition  for  the  removal  of 
a  county  seat;  that  the  proposal  for  the 
ratification  of  a  cit^  charter  at  a  general 
election  may  be  joined  with  issues  upon 
the  election  of  candidates  for  oflice  or  upon 
other  propositions,  and  there  is  no  means, 
as  in  the  case  of  a  single  issue,  of  clearly 
determining  whether  electors  who  went  to 
the  polls  and  were  checked  upon  the  poll 
list  as  voters  had  any  interest  in  the  ratifi- 
cation of  the  charter,  save  by  the  final 
count  of  the  ballots;  that  the  necessity  of 
changing  city  charters  to  meet  the  demands 
of  progress  in  municipal  growth  is  obvious, 
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found  some  conflict  in  the  authorities;  but 
a  careful  examination  convinces  us  that  the 
decided  weight  of  authority  is  to  the  effect 
that  ballots  improperly  cast  or  rejected  be- 
cause of  illegality  or  unintelligibility  cannot 
be  counted  in  determining  the  total  vote 
cast.  We  shall  not  attempt  to  review  all 
the  authorities  submitted  to  us,  nor  discuss 
the  various  reasons  advanced  by  those 
courts  reaching  a  different  conclusion  from 
the  one  we  adopt.  One  of  the  latest  cases 
upon  a  like  question  is  Eufaula  v.  Gibson, 
22  Okla.  607,  98  Pac.  565,  upon  which  re- 
spondent places  strong  reliance.  This  was 
a  county  seat  removal  case,  and  the  require- 
ment of  the  statute  was  "a  majority  of  all 
votes  cast."  It  was  held  that,  under  the 
peculiar  language  of  this  requirement,  all 


ballots,  whether  defective  or  not,  should 
be  counted  in  ascertaining  the  majority. 
The  court,  in  so  holding,  reviews  many 
cases,  and  distinguishes  its  statute  from 
a  requirement  reading,  'If  a  majority  of 
said  electors  shall  ratify  the  same,"  as  con- 
strued in  Re  Denny,  156  Ind.  104,  51  L.R.A. 
722,  59  N.  E.  359,  or,  "whenever  a  majority 
of  the  electors  voting  shall  so  determine," 
as  in  People  v.  Berkeley,  102  Gal.  208,  23 
L.R.A.  838,  36  Pac.  591,  and  People  ex  rel. 
Davenport  v.  Brown,  11  111.  478;  or  "a 
majority  of  the  legal  voters,"  as  in  State 
V.  Winkelmeier,  35  Mo.  303;  or,  "if  a  ma- 
jority of  the  electors  qualified  to  vote, 
.  .  .  voting  thereon,  shall  approve,"  as  in 
Bott  V.  Secretary  of  State,  62  N.  J.  L.  107, 
40  Atl.  740;  and  seems  to  agree  that,  in  the 


and  there  is  nothing  to  be  found  in  the 
law  providing  therefor  that  indicates  in 
the  least  a  spirit  of  opposition  to  such 
change,  while  the  whole  tenor  of  the  county 
removal  statute  shows  a  clear  design  to 
prevent  frequent  changes  or  any  change  at 
the  behest  of  a  mere  majority,  and  that 
the  necessary  safeguards  which  the  statute 
requires  to  give  to  the  existing  county 
seats  some  degree  of  permanence  demand 
a  strict  construction  of  the  language  of 
the  statute  designating  the  majority  by 
which  the  removal  should  be  carried,  and 
said  in  concluding:  "But  there  is  still  a 
more  significant  reason  for  our  view,  by  a 
comparison  of  the  language  providing  for 
the  final  count  in  county  seat  contests  and 
upon  the  ratification  of  municipal  charters. 
In  a  county  seat  removal,  '55  per  cent  of 
the  votes  cast'  are  needed  to  secure  the 
change,  but  for  the  ratification  of  a  charter, 
'four  sevenths  of  the  Qualified  voters  voting 
at  such  election'  shall  be  sufficient.  The 
word  'votes'  in  the  Renville  Gounty  Seat 
Case  was  treated  as  equivalent  to  'ballots.' 
It  does  not  seem  reasonable  to  apply  a  simi- 
lar test  to  the  words  of  the  amendment, 
'qualified  voters  voting  at  such  election.'  To 
do  so  would  be  to  hold  that  any  person  who 
had  passed  into  the  voting  booth,  and  whose 
name  had  been  checked  upon  the  poll  list, 
had  voted,  though  he  had  expressed  no 
choice  for  anyone,  or  upon  any  question 
or  proposition,  and  would  give  to  a  bare 
attempt  on  his  part  to  vote,  or  a  fraudu- 
lent vote,  a  substantial  effect, — as  much  as 
if  the  voter  had  voted,  when  he  had  not 
voted  at  all.  We  cannot  go  to  this  extent, 
.  .  .  and  we  hold  that  a  bare  attempt  to 
vote  by  depositing  a  blank  ballot  or  an 
unintelligible  ballot  is  not  effective,  and 
should  not  be  included  in  the  total  count 
upon  which  the  required  four  sevenths  is 
to  be  estimated." 

Under  a  statute  requiring  that  the  causes 
for  rejecting  ballots  should  be  stated 
specifically  in  the  certificate  of  the  returns, 
it  was  held  in  State  ex  rel.  Phelan  v. 
Walsh,  62  Conn.  260,  17  L.R.A.  364,  25 
Atl.  1,  that,,  in  ascertaining  what  candi- 
dates had  received  a  majority,  as  distin- 
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guished  from  a  plurality,  of  all  the  votes 
cast,  those  rejected  without  a  reason  be- 
ing given  for  such  rejection  must  be  reck- 
oned in  making  up  the  grand  total.  The 
court  said:  "Under  a  plurality  rule,  it 
it  material  only  to  count  the  votes  of  the 
two  highest  candidates.  All  scattering 
votes  are  practically  disregarded.  Under 
the  majority  rule,  all  scattering  votes  are 
important,  and  must  be  counted.  .  .  . 
If  it  appeared  upon  the  face  of  the  returns 
that  tne  ballots  were  legally  rejected,  it 
would  have  presented  a  different  case. 
There  is  a  presumption  in  favor  of  the  legal- 
ity of  a  transaction  when  it  appears  to  have 
been  done  in  compliance  with  the  law;  but 
there  is  no  such  presumption  when  it  ap- 
pears that  the  law  was  not  complied  witli, 
and  the  courts  can  make  no  intendment  in 
favor  of  its  legality.  The  law  requires  that 
the  cause  for  the  rejection  of  a  ballot  'shall 
be  stated  specifically  in  the  certificate.* 
That  duty  was  wholly  omitted.  The  act  of 
rejection  is  illegal  on  its  face.  There  can 
be  no  presumption  to  sustain  an  illegal  act. 

But  in  the  absence  of  a  requirement  that 
abortive  ballots  shall  be  certified  to  the 
county  canvassing  board,  such  ballots  can- 
not be  counted  in  estimating  the  total 
vote  cast,  for  the  purpose  of  determining 
whether  the  proposition  voted  upon  (relo- 
cation of  county  seat)  had  received  the 
necessary  majority,  merely  because  in  the 
certificate  of  returns  of  the  county  elec- 
tion board  such  ballots  were  referred  to  as 
"ballots  not  reported  or  accounted  for," 
or  as  "rejected,'^  or  "blank  ballots."  State 
ex  rel.  Hocknell  v.  Roper,  47  Neb.  417,  66 
N.  W.  539,  overruling  on  rehearing  46  Neb. 
724,  61  N.  W.  753,  and  distinguishing  State 
ex  rel.  Phelan  v.  Walsh,  supra. 

In  Re  West  Lome  Scrutiny,  23  Ont.  L. 
Rep.  598,  it  was  held  that  where  it  appeared 
that  certain  persons  voted  who  were  not  en- 
titled to  do  so,  their  votes  would  not  only 
have  to  be  omitted  in  estimating  the  total 
vote  cast,  but  the  court  must  ascertain 
how  they  marked  their  ballots,  in  order  t<» 
determine  whether  the  majority  of  the 
legal  votes  is  for  or  against  the  proposition. 

Under  a  constitutional  provision  forbid- 
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face  of  such  requirements,  those  cases  state 
the  correct  rule  in  holding  that  only  those 
ballots  entitled  by  law  to  be  counted  for  or 
against  the  proposition  can  be  counted  in 
determining  the  required  majority. 

The  New  Jersey  court,  in  the  last-cited 
ease,  also  recognizes  such  a  distinction,  and 
says:  "To  sustain  the  contention  that,  in 
the  determination  of  the  board  of  state  can- 
vassers, the  number  of  names  on  the  poll 
books,  -which  included  the  votes  given  for 
and  against  each  proposed  amendment,  as 
well  as  the  number  of  ballots  rejected, 
should  be  considered  in  ascertaining  the  ma- 
jority. Slingerland  v.  Norton,  59  Minn.  351, 
01  N.  W.  322,  and  Smith  v.  Renville  County, 
64  Minn.  16,  65  N.  W.  956,  were  cited. 
Those  decisions  were  made  upon  a  statute 


submitting  to  an  election  the  question  of 
the  removal  of  county  seats,  which  provided 
that,  'if  55  per  cent  of  the  votes  cast  at 
such  election  shall  be  in  favor  of  changing 
the  county  seat  to  the  place  named,'  the 
change  shall  be  made.  The  court,  on  a  con- 
struction of  the  words  'votes  cast,'  held 
that  the  majority  was  to  be  ascertained 
from  all  the  ballots  that  were  cast  at  the 
election, -although  some  of  the  ballots  could 
not  be  deciphered  or  counted  either  for  or 
against  the  proposed  change  of  the  county 
seat.  Decisions  of  which  the  cases  cited 
are  types  have  no  relevancy  to  the  construc- 
tion of  our  Constitution.  The  constitution- 
al provision  does  not  require  a  majority  of 
the  voters  who  are  admitted  as  such  at  the 
election,  and  who,  in  fact,  exercise,  or  at- 


ding  a  change  of  the  county  seat  without 
the  consent  of  a  majority  of  the  electors  of 
the  county,  and  a  statute  providing  that  if 
no  place  receives  a  majority  of  all  the 
votes  cast,  a  second  election  shall  be  held, 
and  at  such  election  the  balloting  shall  be 
confined  to  the  two  places  having  received 
the  highest  number  of  votes  at  the  pre- 
ceding election,  it  was  held  in  Re  County 
Seat,  16  Kan.  296,  that  where  it  appeared 
that  the  result  of  the  first  election  was  that 
the  existing  county  seat  received  no  votea, 
and  that  neither  of  the  three  other  places 
voted  for  received  a  majority,  and  that  a 
second  election  was  ordered  in  compliance 
with  the  direction  of  the  statute,  but  that, 
notwithstanding  the  restriction  the  balloting 
be  confined  to  the  two  places  receiving  the 
most  votes,  the  result  of  the  second  election 
was  practically  the  same  as  the  first,  viz,^ 
that  votes  were  cost  for  three  places  with  the 
result  that  neither  received  a  majority  of 
the  votes  cast. — the  votes  cast  for  the  place 
receiving  the  least  number  of  votes  at  the 
first  election  should  be  excluded  from  the 
count,  and  that  the  place  receiving  the  high- 
est number  of  votes  was  properly  declared 
the  duly  and  legally  selected  county  seat. 

Blank  ballots. 

There  is  a  conflict  among  the  cases  as  to 
whether  blank  ballots  should  be  counted 
in  determining  the  total  vote  cast. 

In  People  ex  rel.  Beasley  v.  Sausalito. 
106  Cal.  500,  39  Pac.  937,  it  is  said  that 
blank  votes  are  not  "votes  cast,"  and  are 
not  to  be  counted  or  considered  for  any  pur- 
pose. 

So,  in  Hicks  v.  Krigbaum,  13  Ariz.  237, 
108  Pac.  482,  it  was  held  that  blank  votes 
are  not  "votes  cast,"  within  the  meaning 
of  a  statute  requiring  an  aflirmative  vote 
of  a  certain  proportion  of  the  votes  cast, 
to  authorize  the  issuance  of  certain  bonds, 
and  therefore  they  cannot  be  counted  in 
determining  the  total  vote  cast. 

And  in  ^fiirdoeh  v.  Stranjre.  99  Md.  89, 
57  Atl.  628,  3  Ann.  Cas.  66.  it  was  held 
after  an  elaborate  review  of  the  authorities, 
that  blank  ballots  cannot  be  counted  in  esti- 
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mating  the  total  number  of  votes  cast,  and 
in  de&rmining  whether  any  person  voted 
for  has  received  a  majority. 

Accordingly,  it  was  held  in  the  above  case 
that  four  ballots  are  sufficient  to  elect  an 
oflBcer  by  the  city  council,  where  eight  mem- 
bers are  present  and  one  blank  vote  is  cast. 

And  in  the  following  cases  blank  ballots 
were  excluded  in  estimating  the  total  vote 
cast:  Battle  Creek  Brewing  Co.  v.  Calhoun 
County,  166  Mich.  62,  131  N.  W.  160,  Ann. 
Cas.  1912  D,  946;  Hopkins  v.  Duluth,  81 
Minn.  189,  83  N.  W.  536;  State  ex  rel. 
Hocknell  v.  Roper,  47  Neb.  417,  66  N.  W. 
539;  Eufaula  v.  Gibson,  22  Okla.  507,  98 
Pac.  565. 

On  the  other  hand,  it  has  been  held  that 
a  blank  ballot  should  be  counted  in  esti- 
mating the  total  number  of  votes  cast,  and 
in  determining  therefrom  whether  any  per- 
son voted  for  has  received  a  majority. 

Thus,  in  Lawrence  v.  Ingersoll,  88  Tenn. 
65,  6  L.R.A.  308,  17  Am.  St.  Rep.  870,  12 
S.  W.  422,  it  was  held  that  four  ballots  are 
not  sufficient  to  elect  an  oflScer  by  an  of- 
ficial board,  where  eight  members  are  pres- 
ent, although  one  blank  vote  is  cast,  since 
a  majority  of  those  present  at  a  meeting 
of  a  select  body  consisting  of  a  definite  num- 
ber of  voters  must  concur  in  order  to  do 
any  valid  act,  in  the  absence  of  a  special 
provision. 

And  so  in  State  ex  rel.  Cole  v.  Chap- 
man, 44  Conn.  600,  it  was  held  that  a  vote 
by  the  common  council  for  city  attorney, 
of  twenty-two  against  twenty-two,  with  one 
blank,  was  not  a  tie  vote,  so  as  to  authorize 
the  presiding  officer  to  cast  the  deciding 
vote. 

Under  a  joint  resolution  of  the  two 
branches  of  the  legislature,  requiring  a 
majority  of  all  the  members  of  the  legis- 
lature to  elect  a  United  States  Senator, 
twenty-nine  votes  for  one  candidate,  and 
twenty-nine  blank  votes,  do  not  constitute 
a  valid  election.  Yulee  v.  Mallory,  1  Bart- 
lett,  Elect.  Cas.  608.  It  was  urged  in  this 
case  that  those  casting  blank  ballots  should 
be  considered  as  assenting  to  the  candidate 
receiving  the  majority  of  the  votes  cast. 
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tempt  to  exercise,  the  elective  franchise. 
The  certificate  of  the  number  of  votes  re- 
ceived by  the  several  election  boards  is  pre- 
sumptive eividence  that  the  persons  by  whom 
they  were  east  were  qualified  voters.  But 
that  concession  does  not  dispose  of  this 
question.  The  Constitution  requires  that 
the  approval  and  ratification  of  any  amend- 
ment shall  be  by  a  majority  of  electors 
who  are  not  only  qualified  to  vote,  but  who 
did  actually  vote,-  upon  such  amendment, 
that  is,  qualified  voters  whose  ballots  were 
entitled  by  law  to  be  counted  in  declaring 
the  result  of  the  election  either  for  or 
against  the  amendment.  Though  a  quali- 
fied voter  succeeds  in  getting  his  name  on 
the  poll  list,  and  a  ballot  in  the  ballot  box, 
he  is  not  a  voter  voting  on  the  amendments, 
unless  his  ballot  is  such  as  is  prescribed 
by  law,  and  conforms  to  the  general  law 
regulating  elections.  The  act  contains  no 
provision  for  the  certificate  and  return  of 
the  ballots  that  were  rejected;  nor  does 
it  provide  for  an  inquiry,  either  before  the 
county  boards  of  election  or  before  the 
board  of  state  canvassers,  with  respect  to 
the  grounds  upon  which  votes  have  been  re- 
jected; nor  are  either  of  these  boards  em- 
powered to  embody  in  their  official  action 
any  results  other  than  such  as  are  exhibit- 
ed by  the  official  statements  produced  be- 
fore them.  The  ballots  returned  as  rejected 
must  be  taken  to  have  been  properly  re- 
jected, and  consequently  are  to  be  excluded 
from  the  computation  of  the  votes  cast  for 
or  against  the  amendments.  Such  ballots 
are  simply  nullities." 

Referring  now  to  the  language  of  our 
statute  requiring  an  affirmative  vote  by 
"three-fifths  of  the  qualified  voters  .  .  . 
voting  at  said  election,"  it  is  apparent,  we 
think,  that  such  language  is  within  the  rule 
of  the  Bott  and  other  cases  above  cited, 
rather  than  within  that  of  the  Eufaula  Case. 
In  fact,  there  is  little,  if  any,  distinction  be- 
tween the  language  in  the  Bott  Case,  "the 
electors  qualified  to  vote  .  .  .  voting 
thereon,"  which  the  Eufaula  Case  Says 
calls  for  a  different  rule  than  the  one  it 
announces,  and  the  language  of  our  statute, 
"the  qualified  voters  .  .  .  voting  at 
said  election."  So  that  it  may  almost  be 
said  that  the  Eufaula  Case,  after  reviewing 
a  vast  number  of  authorities,  is  authority 
for  our  holding  that,  under  language  such 
as  ours,  illegal  or  rejected  ballots  shall  not 
be  counted.  Respondent  also  relies  upon 
State  ex  rel.  Hocknell  v.  Roper,  46  Neb.  724, 
61  N.  W.  753,  another  county  seat  removal 
case,  where,  under  the  provision,  "any  place 
receiving  three-fifths  of  all  the  votes  cast 
shall  become  and  remain  the  county  seat," 
it  was  held  that  void  and  unintelligible  bal- 
lots should  be  counted  in  determining  the 
45  L.R.A.(N.S.) 


result.  The  same  case  and  question,  we 
find,  were  subsequently  submitted  to  the 
court  in  State  ex  rel.  Hocknell  v.  Roper,  47 
Neb.  417,  66  N.  W.  539,  and  upon  a  re-exami- 
nation the  court  was  convinced  of  its  error 
in  so  ruling,  and  then  held  that  rejected  aiid 
unintelligible  ballots  could  not  be  consid- 
ered in  determining  the  result.  Smith  v. 
Renville  County,  64  Minn.  16,  65  N.  W.  956, 
is  also  cited  by  respondent.  This  was  also 
a  county  seat  removal  case.  The  statute 
provided  that  the  proposition  must  receive 
"55  per  cent  of  the  votes  cast;"  and  it  was 
held  "votes  cast"  was  equivalent  to  ballots 
cast,  and  all  ballots  cast,  whether  good  or 
bad,  should  be  counted.  The  court  bases  its 
opinion  upon  the  evident  intent  of  the  legis- 
lature in  view  of  all  the  provisions  of  the 
removal  statute.  The  same  court  later  on, 
in  Hopkins  v.  Duluth,  81  Minn.  189,  83 
N.  W.  536,  in  a  case  involving  the  submis- 
sion of  a  new  municipal  charter,  where  it 
was  provided  that  the  proposition  must  re- 
ceive the  affirmative  vote  of  "four-sevenths 
of  the  qualified  voters  voting  at  such  elec- 
tion," held  that  unintelligible  ballots  should 
be  excluded  in  arriving  at  the  result,  say- 
ing, in  referring  to  these  rejected  ballots: 
"The  effort  of  the  voter,  in  each  instance,  to 
avail  himself  of  his  right  of  franchise  a- 
mounted  to  nothing;  and  the  most  we  can 
say  for  .  .  .  [itl  is  that  it  was  a 
mere  attempt  to  vote,  and  could  not  be 
counted."  The  court  then  proceeds  to  dis- 
tinguish this  ruling  from  its  former  ruling 
in  the  county  seat  removal*  case,  and  defends 
its  former  ruling  upon  the  peculiar  situa- 
tion presented  in  cases  of  that  character 
calling  for  the  announcement  of  such  a 
rule.  The  court's  distinguishment  of  the 
two  cases  must  be  accepted,  or  the  latter 
case  must  be  regarded  as  overruling  the 
former.  It  will  be  noted  that  the  statutory 
requirement  considered  in  the  latter  case 
is  in  effect,  identical  with  the  provision  of 
our  statute. 

In  Wightman  v.  Tecumseh,  157  Mich.  326, 
122  N.  W.  122,  the  requirement  considered 
was  a  "two-thirds  vote  of  the  electors  voting 
upon  the  question."  Fifty-five  ballots  were 
rejected  as  illegal  because  of  distinguishing 
marks;  and  it  was  held  that,  under  this  re- 
quirement, these  rejected  ballots  could  not 
be  counted  in  determining  whether  or  not 
the  submitted  proposition  had  received  the 
necessary  two-thirds  affirmative  vote.  Dis- 
cussing this  holding,  it  is  said:  "Com- 
plainant .  .  .  insists  that  the  legal  elec- 
tors voted  these  ballots,  and  therefore  they 
should  be  counted  in  estimating  the  two- 
thirds  vote.  In  other  words,  he  insists 
that  these  votes  were  valid  for  one  purpose, 
but  void  for  all  others.  The  position  is 
untenable.      The    statute    makes    all    such 
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votes  void.  A  void  vote  is  of  no  more  effect 
than  no  vote."  A  like  rule  is  announced  in 
Murdoch  v.  Strange,  99  Md.  89,  57  Atl.  628, 
3  Ann.  Gas.  66,  where  it  is  said:  "The 
overwhelming  weight  of  authority  is  in 
favor  of  these  views.''  Similar  views 
upon  like  questions  are  found  in  Cat- 
lett  V.  Knoxville,  S.  &  E.  R.  Co.  120 
Tenn.  699,  112  S.  W.  559;  Battle  Creek 
Brewing  Co.  v.  Calhoun  County,  166 
Mich.  52,  131  N.  W.  160,  Ann.  Cas. 
1912  D,'946;  Atty.  Gen.  v.  Genesee  County, 
166  Mich.  61,  131  N.  W.  163;  State  ex  rel. 
McCue  V.  Blaisdell,  18  N.  D.  31,  119  N.  W. 
360. 

It  is  clear,  we  think,  in  considering  wheth- 
er or  not  any  like  submitted  proposition 
has  received  the  requisite  affirmative  vote, 
that  only  those  ballots  that  express  the 
voter's  choice  with  such  clearness  that  the 
ballot  can  be  counted  either  for  or  against 
the  submitted  proposition  can  be  counted  in 
the  totals.  The  requirement  contemplates 
two  ballots  only,  one  afiirmative  and  the 
other  negative.  To  adopt  the  other  rule 
would  be  to  say  that  three  ballots  were 
contemplated.  One  affirmative,  one  neg- 
ative, and  the  other  neither  affirmative  nor 
negative,  but  forming  a  new  class  into  which 
all  ballots  for  any  reason  void  must  go. 
Nothing  of  this  kind  was  ever  contemplated 
by  the  legislature.  In  demanding  a  three- 
fifths  affirmative  vote,  the  essential  require- 
ment was  intended  to  mean  the  affirmative 
votes  should  exceed  the  negative  votes  by 
one  fifth.  To  make  the  requirement  read 
the  affirmative  votes  should  exceed  the  neg- 
ative votes,  plus  all  other  votes,  by  one 
fifth,  is  to  read  into  the  statute  some  thing 
not  there  nor  intended  to  be  there. 

Let  the  writ  issue. 

Main,  Ellis,  and  Fullerton,  JJ.,  con- 
cur. 

Crow,  Ch.  J.,  dissenting: 

As  stated  in  the  majority  opinion,  the 
statute,  §  8006,  Rem.  &  Bal.  Code,  requires  ' 
that  "such  proposition  shall  be  adopted  and 
assented  to  by  three  fifths  of  the  qualified 
voters  of  the  said  city  or  town  voting  at 
said  election."  In  other  words,  the  mandate 
of  the  statute  is  that  the  affirmative  assent 
of  three  fifths  of  all  qualified  voters  voting 
at  the  election  shall  be  required  to 
adopt  the  proposition.  It  is  conceded 
that  the  proposition  did  not  receive  the  re- 
quisite three  fifths,  unless  the  electors,  who 
cast  the  so-called  unintelligible  ballots,  and  ' 
who  were  qualified  voters,  are  to  be  ignored, 
or  held  not  to  have  voted  at  the  election. 
I  am  of  the  opinion  that,  in  contemplation 
of  the  statute,  they  did  vote  at  the  election ; 
that  the  proposition  failed  to  carry;  and 
that  the  writ  should  not  issue.  I  therefore 
dissent. 
45  L.RJ1.(NJ9.) 


MISSISSIPPI  SUPREME  COURT. 

R.  G.  COWAN,  Appt., 

V. 

A.  HUDSON. 

(—  Miss.  — ,  62  So.  275.) 

Bills  and  notes  —  slirnatnre  for  accom- 
modation of  payee  —  effect. 

The  payee  of  a  note  cannot  enforce  pay- 
ment of  it  against  one  who,  without  the 
knowledge  of  the  maker,  signs  it  to  assist 
him  in  discounting  it  at  the  bank,  if  it  is 
never  discounted,  but  the  payee  is  merely 
seeking  to  enforce  the  original  obligation. 

(June  16,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lamar  County 
in  plaintiff's  favor  in  an  action  brought  to 
enforce  defendant's  alleged  liability  upon 
a  promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Salter  A  Hathorn  for  appel- 
lant. 

Mr.  C.  6.  May  son,  for  appellee: 

This  case  is  controlled  by  Pearl  v.  Cort- 
right,  81  Miss.  300,  33  So.  72. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

E.  L.  Cowan,  who  was  a  member  of  the 
firm  of  Cowan  Drug  Company,  which  failed 
and  went  through  bankruptcy,  promised  to 
refund  to  A.  Hudson  an  amount  paid  by 
him  as  indorser  on  the  firm's  notes.  In 
accordance  with  the  promise,  he  signed  and 
delivered  to  Hudson  .a  note  for  $683.31. 
Thereupon  Hudson  took  the  note  to  R.  G. 
Cowan,  the  father  of  E.  L.  Cowan,  and  got 
him  to  sign  it  also. 

Mr.  Hudson  testified  that  R.  G.  Cowan 
promptly  agreed  to  sign  the  note  when  the 
matter  was  explained  to  him.  R.  G.  Cowan 
testified  that  Mr.  Hudson  told  him,  if  he 
would  sign  the  note,  it  would  help  him 
(Hudson)  out  "in  a  tight,"  and  that  he 
signed  it  for  that  purpose,  and  did  not  re- 
ceive any  consideration  whatever  for  so 
doing.  In  his  testimony,  Hudson,  when 
questioned  if  he  had  told  R.  G.  Cowan  that 
he  only  wanted  his  signature  to  help  "out 
in  a  tight,"  answered  "I  told  him  it  might 
help  me  out  at  the  bank." 

E.  L.  Cowan  stated  in  his  testimony  that 
Mr.  Hudson  asked  him  to  get  his  father  to 
sign  the  note,  and  that  he  declined  to  do 

Note.  —  See  note  to  Bank  of  CarroUtown 
V.  Latting,  44  L.R.A.(N.S.)  481,  for  neces- 
sity of  new  consideration  to  bind  one  who 
signs  as  surety,  indorser,  or  grantor  afto^ 
execution  and  delivery  of  original  contra" 
by  principal. 
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so,  and  stated  that  his  father  was  in  just 
*'as  bad  financial  condition  as  he  was."  It 
does  not  appear  that  the  note  was  ever 
used  in  bank,  but  it  was  held  by  Mr.  Hud- 
son, who  brought  suit  thereon  against  both 
E.  L.  Cowan  and  R.  G.  Cowan. 

After  the  testimony  was  all  introduced, 
the  court  gave  a  peremptory  instruction  for 
the  plaintiff.  R.  G.  Cowan  became  surety 
for  E.  L.  Cowan  when  he  signed  the  note. 
In  effect,  he  was  in  the  position  of  an  ac- 
commodation indorser. 

Referring  to  suretyship  on  commercial 
paper,  it  is  stated  in  7  Cyc.  739,  that  "the 
contract  of  a  surety  requires  a  considera- 
tion, and,  if  it  is  subsequent  to  the  original 
contract,  a  fresh  consideration.*' 

It  was  decided  in  the  case  of  Clopton  v. 
Hall,  51  MUs.  482,  that  ''the  liability  of 
a  copromisor,  surety,  or  guarantor,  to  a 
promissory  note,  restis  upon  the  presumption 
of  participation  in  the  original  considera- 
tion; and  the  signing  of  a  note  after  its 
delivery,  after  the  execution  of  the  contract, 
is  independent  of  the  original  contract,  and 
disconnected  from  its  consideration,  and 
the  liability  incurred  for  pa3rment  must  de- 
pend upon  some  other  inducement  or  con- 
sideration valuable  in  law." 

It  appears  from  the  testimony  that  R.  G. 
Cowan  signed  the  note  to  help  Mr.  Hudson 
"out  of  a  tight,"  and,  from  Mr.  Hudson's 
own  statement,  to  help  him  "out  at  the 
bank."  Mr.  Hudson  did  not  use  this  paper 
in  the  bank,  the  particular  purpose  for 
which  it  was  given.  He  never  discounted 
the  note  given  for  his  benefit  and  accommo- 
dation. He  never  passed  it  to  the  hands 
of  a  holder  for  value.  The  purpose  for 
which  it  was  given  has  not  been  carried 
out;  but,  on  the  other  hand,  it  has  been 
used  for  a  different  purpose.  He  simply 
held  it,  and  is  now  endeavoring  to  use  it 
by  suit  to  collect  an  amount  which  the 
original  maker  promised  to  pay  him. 

Counsel  for  appellee  relies  upon  the  case 
of  Pearl  v.  Cortright,  81  Miss.  300.  33  So. 
72.  That  case  is  unlike  the  one  now  before 
us  for  decision.  Therein  an  agreement  was 
made  between  the  payee  and  the  original 
maker  that  Cortright  should  indorse  the 
notes  and  become  surety  thereby  for  the 
payment  thereof.  In  the  present  case  there 
was  no  agreement  between  E.  L.  Cowan, 
the  maker,  and  Hudson,  the  payee,  to  the 
effect  that  R.  G.  Cowan  was  to  become  the 
surety..  On  the  other  hand,  E.  L.  Cowan 
opposed  R.  G.  Cowan's  becoming  comaker 
with  him.  Mr.  Hudson  withheld  this  in- 
formation from  R.  G.  Cowan.  We  can  hard- 
ly conclude  from  the  testimony  that  E.  L. 
Cowan  expected  his  father  would  be  asked 
45  L.R.A.(N.S.) 


to  sign  the  note.  He  certainly  did  not 
agree  that  it  should  be  done. 

The  trial  court  erred  in  granting  the  per- 
emptory instruction. 

Reversed  and  remanded. 


ARKANSAS  SUPREMB  COURT. 

GEORGE  W.  CALDWELL  et  al.,  Appts., 

V. 

GEORGE  W.  DONAGHEY  et  al. 

(—  Ark.  — ,  158  S.  W.  839.) 

Trespass  ^  possession  off  contractor  — 
sufficiency  to  sustain. 

1.  One  who  contracts  to  erect  a  building 
on  state  property  has  not  such  possession 
of  the  premises  during  the  progress  of  the 
work  that  he  can  maintain  an  action  of 
trespass  if  the  state  agents  enter  upon  the 
property  and  dispossess  him. 

Contract  ~  nnlllffying  —  impairing  obli- 
gation. 

2.  A  statute  nullifying  a  contract  for 
the  construction  of  a  building  for  the  state 
docs  not  unconstitutionally  impair  the  obli- 
gation of  a  contract. 

State  —  action  against  —  compelling 
performance  off  contract. 

3.  No  action  lies  to  compel  the  state, 
either  directly  or  indirectly,  to  perform  r 
contract  by  which  it  agrees  to  pay  for  the 
construction  of  a  building  on  state  prop- 
erty. 

Officer  —  performance  off  dnty  —  per- 
sonal liability. 

4.  State  building  commissioners  who,  in 

yote,  -^  Nullification  or  breach  of  state 
contract  as  impairment  of  obligation 
of  contract. 

This  note  is  confined  to  cases  which  dis- 
cuss the  effect  of  a  breach  of  an  ordinary 
business  contract  as  impairing  the  obliga- 
tion of  contract,  rather  than  the  remedies 
available  after  a  breach.  Cases  wherein  an 
act  of  the  legislature  was  equivalent  to  a 
contract  executed  and  subsequent  legisla- 
tion attempted  to  impair  the  rights  created 
thereby,  such  as  Fletcher  v.  Peck,  6  Cranch, 
87,  3  L.  ed.  162,  wherein  it  was  held  that 
a  law  annulling  certain  grants  which  were 
contracts  executed,  was  unconstitutional  as 
impairing  the  obligation  of  contract  within 
the  meaning  of  the  Federal  Constitution, — 
have  been  excluded;  as  have  contracts  such 
as  charters,  franchises,  grants,  conveyances, 
exemptions,  licenses,  etc.,  which  do  not 
amount  to  ordinary  business  contracts.  Of 
course,  in  cases  of  contracts  which 'are  not 
protected  by  the  contract  clause,  such  as 
illegal  contracts,  ultra  vires  contracts,  and 
those  which  affect  the  safety  and  welfare 
of  the  public,  or  acts  done  in  the  exercise 
of  the  police  power  (example,  contracts  hir- 
ing out  convicts),  and  municipal  ordi- 
nances, etc.,  not  enacted  pursuant  to  power 
delegated  by  the  state  legislature,  the  ques- 
46 
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obedience  to  a  statute,  discharge  one  who 
has  been  employed  to  construct  a  state 
building,  take  possession  of  the  work,  and 
place  it  in  the  hands  of  another  contractor, 
are  not  liable  to  him  in  damages,  since  they 
merely  act  in  the  line  of  their  duty. 

(Wood,  J.,  dissents  from  proposition  2.) 

(April  28,  1913.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  the  alleged  intru- 
sion by  defendants  upon  property  for  the 
construction  of  an  improvement  upon  which 
plaintiffs  had  secured  a  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Blackwood  for  appel- 
lants. 

Messrs.  Rose,  Ifemingway,  Cantrell, 
A  Lioughborough,  for  appellees: 

A  builder  has  no  right  to  possession  of 


the  house  which  he  .is  erecting,  whether 
there  is  a  statute  which  gives  him  a  mechan- 
ics' lien  or  not. 

Phillips,  Mechanics'  Liens.  S  9;  Boisot, 
Mechanics'  Liens,  §  7;  Overton,  Liens.  § 
547;  Fluty  v.  School  Dist.  49  Ark.  94,  4 
S.  W.  278. 

The  law  permits  a  party  to  break  his 
contract,  and,  instead  of  paying  to  the 
other  party  the  full  cost  of  its  performance, 
to  pay  him  only  the  profits  which  he  would 
have  made  by  carrying  it  out,  which  is  its 
entire  beneficial  obligation. 

Clark  V.  Marsiglia,  1  Denio,  317,  43  Am. 
Dec.  670. 

The  termination  of  a  contract  by  the  state 
is  no  more  a  repudiation  of  its  obligation 
than  a  termination  of  a  private  contract. 

Lord  V.  Thomas,  64  N.  Y.  107;  Danolds 
V.  State,  89  N.  Y.  45,  42  Am.  Rep.  277; 
Sanilac  County  v.  Auditor  General,  68  Mich. 
G59,  36  X.  W.  794;  Brown  v.  Colorado,  106 
U.  S.  96,  27  L.  ed.  133,  1  Sup.  Ct.  Rep.  176 ; 


tion  under  consideration  herein  would  not 
arise. 

In  8  Cyc.  930,  in  speaking  of  the  provi- 
sion of  the  Constitution  of  the  United  States 
which  forbids  a  state  to  pass  any  law  im- 
pairing any  obligation  of  contracts,  it  is 
said  that  a  contract  within  the  meaning  of 
that  provision  "is  one  relating  to  property 
or  some  object  of  value  Avhich  imposes  an 
obligation  capable  in  legal  contemplation 
of  being  impaired;"  that  "the  Constitution 
embraces  all  contracts  executed  or  execu- 
tory, whether  between  individuals  or  be- 
tween a  state  and  individuals;"  and  "that 
a  state  has  no  more  power  to  impair  an 
obligation  into  which  she  herself  has  en- 
tered than  she  has  the  contracts  of  individ- 
uals." 

Annulment,  abrogation,  or  breach  of  i\ 
state  contract  by  tlie  state,  however,  seems 
to  present  a  question  different  from  that 
involved  in  the  above  stated  general  rule, 
for  the  breach  of  a  contract  does  not  im- 
pair the  remedies  open  to  tlie  party  con- 
tractinjir  with  the  state,  and  therefore  the 
obligation  of  his  contract  is  not  impaired. 
This  is  the  holding  in  Caldwell  v.  Dona- 
GHEY,  and  in  the  few  other  cases  which 
have  determined  the  effect  of  a  breach  of 
the  contract  bv  the  state. 

The  leading  case  which  most  clearly 
draws  this  distinction  between  the  power 
to  abrogate  a  contract  and  the  rignt  to 
terminate  the  obligation  created  by  it  is 
Lord  V.  Thomas,  64  N.  Y.  107,  for*  an  ab- 
stract of  which  reference  is  made  to  Cald- 
well v.,  DoNAGHEY,  it  having  been  set  out 
and  quoted  therein  at  length.  The  con- 
tract involved  in  the  Lord  Case  was  again 
under  consideration  in  Danolds  v.  St^to, 
S9  N.  Y.  36,  42  Am.  Rep.  277,  wherein  lan- 
guage pertinent  to  the  question  now  under 
consideration  was  used,  the  salient  portion 
thereof  being  quoted  in  the  Cat  dwell  Case. 
Lord  V.  Thomas,  supra,  was  also  followed 
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in  People  ex  rel.  Weed-Parsons  Printing 
Co.  V.  Palmer,  18  Misc.  103,  41  N.  Y.  Supp. 
878,  wherein  it  was  held  that  a  legislative 
act,  although  amounting  to  a  legislative 
sanction  or  authorization  of  a  breach  of 
contract  for  public  printing,  in  that  it  au- 
thorized the  secretary  of  rtate,  in  his  dis- 
cretion, to  have  the  printing  of  the  election 
laws  done  by  another  than  the  one  holding 
the  contract  for  the  public  printing,  did  not 
impair  in  any  way  the  obligation  of  the 
latter*s  contract,  or  affect  any  remedy 
which  he  may  have  had  for  a  breach  there- 
of. Brown  v.  Colorado,  106  U.  S.  98,  27 
L.  ed.  133,  1  Sup.  Ct.  Rep.  177,  which  is 
quoted  at  length  in  the  Caldwell  Case, 
also  lays  down  a  rule  of  law  similar  to  that 
announced  in  the  Lord  Case.  And  in  Mc- 
Master  v.  State,  108  N.  Y.  542,  15  N.  E. 
422,  wherein  a  contract  of  the  state  for 
materials  to  be  used  in  building  an  asylum 
was  broken,  it  was  held  that,  although  the 
state  had  violated  its  contract,  it  had  not 
and  could  not  repudiate  its  obligation.  So, 
in  Clements  v.  State,  76  N.  G.  199,  it  waa 
held  that  the  repeal  of  a  statute  under 
which  a  contract  had  been  entered  into  for 
the  erection  of  a  state  building  in  no  way 
affected  the  rights  of  the  contractor.  See 
also  State  ex  rel.  McEnery  v.  Lanier,  47 
La.  Ann.  110,  16  So.  647,  wherein,  in  hold- 
ing that  a  statute  repealing  the  act  under 
which  a  contract  witn  the  state  had  been 
entered  into  and  abrogating  the  contract 
itself,  did  nnt  violate  the  contract  right  of 
the  one  contracting  with  the  state  where 
the  state  had  not  consented  to  be  sued,  the 
court  said:  "It  is  well  settled  that  con- 
tracts with  states  are  completely  with- 
drawn from  the  operation  of  the  provisions 
of  the  Federal  and  state  Constitutions  se- 
curing contract  obligations,  unless  the  state 
consents  that  its  contract  shall  be  sub- 
mitted for  judicial  determination.  The 
question  in  this  case  is  not  of  lepl  ri^ht 
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McMaster  v.  State,  108  N.  Y.  542,  16  N.  E. 
422;  15  Am.  &  Eng.  Enc.  Law,  1041. 

It  must  always  be  preBumcd  that  the 
state  will  deal  justly,  and  that  it  will  pay 
whatever  it  owes. 

McGonnell  v.  Arkansas  Brick  &  Mfg.  Go. 
70  Ark.  585,  69  S.  W.  559. 

McCalloch,  Gh.  J.,  delivered  the  opin- 
ion of  the  court: 

The  state  of  Arkansas  entered  into  a 
written  contract  with  appellants  Galdwell  & 
Drake,  dated  August  14,  1903,  whereby  the 
latter  undertook  to  construct  for  the  state 
on  its  grounds  a  new  state  capitol  building 
for  a  certain  price,  payable  in  instalments 
on  certificates  of  the  architect  as  the  work 
progressed.  The  work  of  constructing  the 
building  progressed  until  the  year  1007, 
when  interrupted  by  failure  of  the  general 
assembly  to  make  appropriation  of  funds 
for  payments  under  the  contract.  Appel- 
lants, upon  instructions  from  the  state  cap- 


itol commission,  boarded  up  the  openings 
of  the  uncompleted  building,  and  suspended 
work  thereon  until  an  appropriation  could 
be  made  at  the  next  (1909)  session  of  the 
general  assembly.  Tlie  general  assembly  of 
19(H)  passed  an  act  (Laws  1909,  p.  432)  dis- 
charging appellants  as  contractors,  also  dis- 
charging the  architect,  (xcorge  R.  Mann,  and 
the  capitol  commissioners,  and  creating  a 
commission  to  "adjust  the  controversy  be- 
tween the  state  of  Arkansas  and  Caldwell 
&  Drake,"  concerning  the  performance  of 
the  contract.  That  statute  is  commonly 
known  as  the  "Patterson  act."  Subsequent- 
ly, at  the  same  session,  another  statute  was 
enacted  entitled,  "An  Act  to  Provide  for 
Carrying  forward  the  Work  on  the  new 
State  Capitol  and'  Make  Appropriations 
therefor,  and  for  Paying  Any  Sums  Which 
Mav  Be  Found  Due  the  Former  Contractors, 
and  for  the  Creation  and  Appointment  of  a 
Capitol  Commission  and  Defining  Its  Du- 
ties."    This   is  known  as  the  Oldham  act 


or  moral  obligation.  The  issue  is.  Has  the 
state  consentei  to  be  sued?  This  answer 
is  in  the  act  of  1888,  prohibiting  the  courts 
from  enforcing  the  asserted  contract.  To 
disregard  this  act  and  compel  performance 
of  the  obligation  alleged  to  rest  on  the  state 
is  ,to  apply  to  the  sovereign  the  same  com- 
pulsion that  courts  bring  to  bear  upon  in- 
dividuals." 

And  the  following  cases  are  to  the  effect 
that  a  municipal  ordinance,  although  en- 
acted pursuant  to  legislative  authority, 
which  does  no  more  than  merely  to  breacli 
or  repudiate  a  municipal  contract,  does 
not  constitute  legislation  impairing  the 
obligation  of  contract  within  the  meaning 
of  the  Constitution,  especially  where  no 
rights  or  powers  antagonistic  to  those  of 
the  original  contract  are  created  by  the  act 
of  repudiation:  American  Teleph.  &  Teleg. 
Co.  V.  New  Decatur,  176  Fed.  133 ;  St.  Paul 
Gaslight  Co.  v,  St.  Paul,  181  U.  S.  142,  45 
L.  ed.  788,  21  Sup.  Ct.  Rep.  575;  Dawson 
V.  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  & 
T.  Co.  197  U.  S.  178,  49  L.  ed.  713,  25  Sup. 
Ct.  Rep.  420. 

But  if  the  municipal  legislation  amounts 
to  more  than  a  naked  breach  or  repudiation 
of  the  municipal  contract,  in  that  it  creates 
powers  and  rights  in  antagonism  to  the 
contract  rights,  it  has  been  held  that  the 
l^islation  impairs  the  obligation  of  con- 
tract within  the  meaning  of  the  Constitu- 
tion. See  Northern  P.  R.  Co.  v.  Minnesota, 
208  U.  S.  583,  52  L.  ed.  630,  28  Sup.  Ct. 
Rep.  341,  holding  that  municipal  legisla- 
tion carried  into  effect  by  mandamus,  which 
required  a  railroad  company  to  make  re- 
pairs in  a  viaduct  at  its  own  expense  in 
accordance  with  municipal  plans,  was  more 
than  a  mere  repudiation  of  the  municipali- 
ties' contract  t4>  maintain  the  viaduct,  in 
that  it  added  new  duties  and  obligations 
which  impaired  the  obligations  of  the  con- 
tract, provided  the  contract  be  considered 
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as  a  binding  force;  Mercantile  Trust  &  D. 
Co.  V.  Columbus,  203  U.  S.  311,  51  L.  ed. 
198,  27  Sup.  Ct  Rep.  83,  holding  that  the 
repudiation  of  a  contract  giving  an  exclu- 
sive right  to  furnish  water,  together  with 
a  legislative  enactment  under  which  the 
state  was  proceeding  to  construct  its  own 
waterworks  system,  impaired  the  obliga- 
tion of  the  contract;  Vicksburg  Water- 
works Co.  V.  Vicksburg,  185  U.  S.  65,  40 
L.  ed,  808,  22  Sup.  Ct.  Rep.  585,  in  which 
the  holding  is  the  same  in  effect  as  that  of 
Mercantile  Trust  &  D.  Co.  v.  Columbus, 
supra;  and  Walla  Walla  v.  W^alla  Walla 
W^ater  Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Rep.  77,  holding  that  breach  of  a 
contract  for  a  water  supply,  together  with 
the  establishment  by  the  city  of  competing 
waterworks  in  violation  of  an  express  stipu- 
lation that  the  city  would  not  erect  water- 
works of  its  own,  impaired  the  obligation 
of  the  contract. 

In  Rand,  McN.  &  Co.  v.  Hartranft,  29 
Wash.  691,  70  Pac.  77,  where  the  board  of 
education,  pursuant  to  legislative  author- 
ity, entered  into  a  contract  for  the  exclusive 
use  of  certain  text-books  to  be  supplied 
for  certain  grades  for  a  certain  number 
of  years,  it  was  held  that  the  obligations  of 
such  contract  would  be  impaired  by  the 
adoption  pursuant  to  authority  attempted 
to  be  conferred  by  a  subsequent  statute,  of 
other  text-books  for  use  during  such  years 
in  the  specified  grades.  No  question  of  a 
distinction  such  as  was  drawn  in  Lord  v. 
Thomas,  64  N.  Y.  107,  and  other  similar 
cases,  was  raised  in  this  case,  however. 

And  see  State  ex  rel.  Speer  v.  Barker,  4 
Kan.  379,  96  Am.  Dec.  175,  wherein  it  was 
held  that  the  obligation  of  a  valid  contract 
to  do  the  state  printing  was  impaired  by 
subsequent  legiBlative  action  which  pro- 
vided for  the  doing  of  a  part  of  such  print- 
ing by  another.  G.  J.  C. 
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(Laws  1909,  p.  727),  and  it  provided  that 
the  new  comAiission  should  be  composed  of 
the  governor  of  the  state  and  four  other 
citizens  to  be  appointed  by  him.  Appellee 
George  W.  Donaghey  was  then  governor  of 
the  state,  and  pursuant  to  the  terms  of 
the  statute  he  appointed  his  coappellees 
John  I.  Moore,  H.  L.  Remmel,  Chas.  L. 
Thompson,  and  R.  F.  Foster  as  the  other 
members  of  the  commission.  A  synopsis  of 
each  of  the  statutes  above  referred  to  is 
set  forth  in  the  two  opinions  of  this  court 
in  Jobe  v.  Caldwell,  93  Ark.  603,  125  S.  W. 
423,  and  99  Ark.  20,  136  S.  W.  960,  and 
it  is  unnecessary  to  set  them  out  again. 
The  capitol  commission,  composed  of  ap- 
pellees, proceeded,  pursuant  to  the  terms 
of  the  Oldham  act,  to  take  possession  of 
the  uncompleted  building  and  to  let  a  new 
contract  for  its  completion.  According  to 
the  allegations  of  the  complaint  in  this 
case,  they  broke  the  locks,  took  possession 
of  the  building  over  the  protest  of  appel- 
lants, who  claimed  to  be  in  possession  there- 
of, and  caused  to  be  torn  out  certain  por- 
tions of  the  building  which  appellants  had 
constructed.  Appellants  assert  that  by 
reason  of  said  acts  of  appellees  in  taking 
from  them  the  possession  of  said  uncom- 
lipleted  building  and  "by  advertising  to  the 
V  world  that  these  plaintiffs  have  been  dis- 
charged" they  sustained  damages  in  the 
sum  of  $250,000,  and  they  instituted  this* 
action  against  appellees  in  the  circuit  court 
of  Pulaski  county  to  recover  the  damages 
alleged  to  have  been  thus  sustained.  The 
circuit  court  sustained  a  demurrer  to  the 
complaint,  and  from  the  final  judgment  of 
the  court  rendered  upon  the  failure  of  ap- 
pellants to  plead  further  an  appeal  to  this 
court  is  prosecuted. 

This  is  characterized  by  learned  coun- 
sel for  appellants  as  simply  an  action  to 
recover  damages  for  unlawful  trespass  com- 
mitted by  appellees.  The  substance  of  the 
argument  is  that  appellants  were  in  lawful 
and  peaceable  possession  of  the  state's  prop- 
erty for  the  purpose  of  performing  their 
contract  with  the  state,  and  had  the  right 
to  retai  ^  possession  until  they  completed 
the  capitol  building  according  to  contract; 
that  the  statutes  enacted  by  the  general 
assembly  of  1909,  attempting  to  discharge 
appellants  as  contractors,  and  to  complete 
the  building  through  other  agencies,  were 
unconstitutional  and  void  as  impairing  the 
obligation  of  the  state's  contract  with  ap- 
pellants, and  that  all  acts  of  appellees  in 
^oing  upon  the  premises  and  disturbing 
appellants'  quiet  possession  constituted 
trespass,  which  rendered  appellees  liable  in 
damages  for  any  injury  which  resulted. 
This  argument  involves  the  inquiry  primari- 
ly into  the  question  as  to  what  possessory 
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rights  appellants  had,  if  any,  as  between 
them  and  the  state,  to  the  latter's  premises 
and  the  building  thereon  in  process  of  con- 
struction. The  state  owns  the  premises, 
and  merely  contracted  with  appellants  to 
erect  a  building  thereon  for  public  use  as 
a  capitol  or  seat  of  government.  The  an- 
swer is  plain  that  the  state  did  not  cede 
to  appellants,  either  partially  or  exclusively, 
its  possessory  right  to  the  premises.  It 
merely  granted  to  them  the  privilege  or  li- 
cense to  enter  upon  the  premises  for  the 
purpose  of  constructing  the  building  accord- 
ing to  the  terms  of  the  contract.  That  did 
not  constitute  either  a  right  to  the  premises 
or  a  right  in  same.  Even  between  individ- 
uals, whether  a  lien  be  given  by  statute  or 
not,  a  building  contractor  does  not  acquire 
against  the  owner  the  right  to  hold  posses- 
sion of  the  premises.  Overton,  Liens,  §  547 ; 
Phillips,  Mechanics'  Liens,  §  9;  Boisot,  Me- 
chanics' Liens,  §  7.  For  a  stronger  reason 
one  who  contracts  with  the  state  to  con- 
struct a  building  on  its  premises  cannot 
hold  possession  against  the  will  of  the 
state's  authorized  agents. 

With  that  question  out  of  the  way,  it 
remains  to  inquire  whether  the  sfatutes  of 
1909,  which  discharged  appellants  and  pro- 
vided other  agencies  for  completing  the 
building,  were  valid,  or  whether  they  were 
unconstitutional  as  impairing  the  obliga- 
tions of  appellants'  contract  with  the  state. 
We  speak  of  the  Patterson  act  discharging 
appellants  as  contractors.  That  is  what  we 
said  of  it  in  the  opinion  in  Jobe  v.  Caldwell, 
99  Ark.  20,  136  S.  W.  966.  "Whatever  else 
may  be  said  of  the  Patterson  act,"  is  the 
language  used,  "it  abrogated  the  contract 
with  plaintiffs  to  the  extent  that  the  state 
refused  to  allow  further  performance,  and 
it  also  amounted  to  an  assertion  that  the 
condition  of  accounts  between  plaintiffs  and 
the  state  called  for  an  adjustment."  Let 
us  say  now  that  the  Patterson  act  was,  at 
least,  a  determination  by  the  state,  speak- 
ing through  its  highest  agency,  not  to  per- 
mit appellants  to  complete  the  building. 
Whether  or  not  the  legislature  did  right  in 
that  respect  depends  on  the  question  of  fact 
whether  appellants  had  broken  the  contract 
( a  question  we  do  not  have  to  decide  in  this 
case),  for  the  state  had  no  greater  right 
than  an  individual  to  refuse  performance 
of  its  contract.  The  exact  language  of  the 
Patterson  act  is  that  the  contract  with 
Caldwell  &,  Drake  "is  hereby  annuled,  can- 
celed, and  set  aside."  We  are  only  concern- 
ed, so  far  as  relates  to  the  present  contro- 
versy, with  the  effect  of  the  statute  in  with- 
drawing the  state's  consent  to  the  comple- 
tion of  the  building  by  appellants.  That 
much  is  embraced  in  the  language  used, 
whatever  else  may  have  been  intended,  and 
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to  that  extent  the  statute  was  valid,  even 
if  it  was  unjust  and  amounted  to  a  viola- 
tion of  the  contract.     There  is  a  wide  dis- 
tinction between  the  power  to  break  a  con- 
tract  and   the  right  to   do   so.     llie   on 
thing  may  exist  in  the  absence  of  the  other. 
The    power    to    violate    a    contract    exists 
when  the  circumstances  are  such  that  court 
will   not  decree  specific  performance;    bu 
the  right  to  do  so  depends  upon  some  justi 
fication  recognized  in  the  law.    The  present 
case  is  only  affected  by  the  state's  exercise 
of   its   power   to  treat   the   contract   wit 
appellant  as  broken;  and  we  are  not  call 
upon  now  to  determine  the  question  of  its 
justification  in  doing  so,  for  the  power  to 
violate  a  contract  does  not  necessarily  in 
volve  the  impairment  of  the.  obligation.    Th 
obligation  remains  after  the  contract  has 
been  broken. 

The  general  assembly  controls  the  eco- 
nomic and  administrative  policies  of  the 
state,  and,  if  the  statutes  in  question  wrong- 
fully violated  the  contract  with  appellants, 
the  obligation  of  that  contract  remains  un- 
impaired; but  the  power  of  the  legislature 
to  violate  the  contract  cannot.be  questioned 
any  more  than  the  exercise  of  the  like  power 
by  an  individual.  The  doctrine  applicable 
to  this  case  is  very  clearly  stated  by  the 
New  York  court  of  appeals  in  the  case  of 
Lord  V.  Thomas,  64  N.  Y.  107.  The  state 
of  New  York  had  contracted  for  the  erection 
of  a  certain  building,  but,  before  the  com- 
pletion of  the  building,  discharged  the  con- 
tractors and  appointed  commissioners  with 
directions  to  construct  the  building  upon 
another  plan.  An  injunction  was  sought 
in  that  case  by  the  contractors,  and  the 
court  said :  "The  state  cannot  be  compelled 
to  proceed  with  the  erection  of  a  public 
building,  or  the  prosecution  of  a  public 
work  at  the  instance  of  a  contractor  with 
whom  the  state  has  entered  into  a  contract 
for  the  erection  of  a  building  or  the  per- 
formance of  the  work.  The  state  stands, 
in  this  respect,  in  the  same  position 
as  an  individual,  and  may  at  any  time 
abandon  an  enterprise  which  it  has  under- 
taken, and  refuse  to  allow  the  contractor 
to  proceed,  or  it  may  assume  the  con- 
trol and  do  the  work  embraced  in  the 
contract  by  its  own  immediate  servants 
and  agents,  or  enter  into  a  new  con- 
tract for  its  performance  by  other 
persons,  without  reference  to  the  contract 
previously  made,  and  although  there  has 
been  no  default  on  the  part  of  the  contrac- 
tor. The  state  in  the  case  supposed  would 
violate  the  contract,  but  the  obligation  of 
the  contract  would  not  be  impaired  by  the 
refusal  of  the  state  to  perform  it.  The 
original  party  would  have  a  juflt  claim 
against  the  state  for  any  damases  sustained 
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by  him  from  the  breach  of  -the  contract; 
and,  although  the  claim  could  not  be  en- 
forced through  an  action  at  law,  the  remedy 
by  appeal  to  the  legislature  is  open  to  him, 
which  can,  and  it  must  be  presumed  will, 
do  whatever  justice  may  require  in  the 
premises.  This  remedy  is  the  only  one  pro- 
vided in  such  a  case,  and  this  is  known  to 
the  party  contracting  with  the  state,  and 
the  courts  cannot  say  that  it  is  not  certain, 
reasonable,  and  adequate." 

In  a  later  case  involving  the  same  con- 
tract, where  the  contractors  had  sued  the 
state  for   recovery  or   damages,   the   court 
again  said:     "Where  a  valid  contract  has 
been  entered  into,  on  behalf  of  the  state  by 
its  duly  authorized  agents,  for  the  construc- 
tion of  a  public  work,  it  cannot,  in  the  ab- 
sence of  any  stipulation  authorizing  it  so  to 
do,  destroy  or  avoid  the  obligation  of  the 
contract.     While  it  may  refuse  to  perform 
and  arrest  performance  on  the  part  of  the 
contractor,  it  is  liable  for  the  breach  of  the 
contract  the  same  as  an  inidvidual,  and  the 
contractor  is  entitled  to  claim  prospective 
profits."    Danolds  v.  State,  89  N.  Y.  36,  42 
Am.  Rep.  277.     In  Brown  v.  Colorado,  108 
U.  S.  98,  27  L.  ed.  133,  1  Sup.  Ct.  Rep.  177, 
there  was  a  controversy  between  the  state 
of  Colorado  and  an  individual  who  had  con- 
veyed certain  lands  to  the  territory  before  *^' 
admission  to  statehood,  for  the  purpose  of 
erecting  a  capitol.    He  refused  to  surrender 
possession,  and  the  state  brought  ejectment 
and  recovered  possession  of  the  land.    The 
Supreme  Court  of  the  United  States,  speak- 
ing through   the  then   chief  justice,   said: 
"The  most  that  can  be  said    .    .    .    is  that 
in  this  way  the  contract  was  violated  by 
the  state.     .     .     .     All  the  obligations  of 
the  original  contract  remain,  and  the  state 
has  not  attempted  to  impair  them.     If  the 
contract  is  all  that    .     .    .     [he]  claims  it 
to  be,  and  the  Constitution  and  statutes 
are  just  what  he  says  they  are,  the  most 
that  can  be  contended  for  is  that  the  state 
has  refused  to  do  what  the  territory  agreed 
should  be  done.    This  may  violate  the  con- 
tract, but  it  does  not  in  any  way  impair 
its  (^ligation."     The  same  thought  is  an- 
nounced by  the  following  authorities:      15 
Am.  &  Eng.  Enc.  Law,  1041;  Clark  v.  Mar- 
siglia,  1  Denio,  317,  43  Am.  Dec.  670;  Mc- 
Master  v.  State,  108  N.  Y.  542,  15  N.  E. 
422;    Sanilac   County  v.   Auditor   General, 
68  Mich.  659,  36  N.  W.  794,  797.     In  the 
recent  case  of  Falls  City     Constr.  Co.  v. 
Ft.    Smith,   —    Ark.   — ,    154    S.    W.   496, 
which  involved  a  controversy  concerning  the 
construction    of   a   county   courthouse,   we 
said    that   a   contractor   could   not  compel 
the  county  to  construct  a  building,  what- 
ever might  be  the  rights  under  the  contract 
to    recover    damages    for    nonperformance. 
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That  principle  has  its  force  in  this  con- 
troversy, for  any  otiier  view  would  permit 
the  contractor  to  compel  the  state  to  pro- 
ceed with  the  construction  of  the  building 
against  the  express  will  and  determination 
of  the  lawmakers. 

g  The  fact  that  the  state  cannot  be  sued 
Aipon  its  obligation  has  no  bearing  upon  the 
question.  If  the  contract  was  one  which 
appellants  could  require  the  state  to  specifi- 
cally perform,  then  there  might  be  some 
plausibility  in  the  claim  that  the  commis- 
sioners subsequently  appointed  had  no  right 
to  interfere  with  the  performance  of  the 
contract  by  appellants.  But  the  contract, 
even  if  made  with  an  individual,  was  not 
one  which  a  court  of  equity  would  require 
to  be  specifically  performed.  Leonard  v. 
Plum  Bayou  Levee  Dist.  79  Ark.  42,  94 
S.  W.  922,  9  Ann.  Cas.  169,  and  cases  there- 
in cited. 

•  Moreover,  any  action  for  the  purpose  of 
compelling  the  state,  either  directly  or  in- 
directly, to  perform  the  contract,  would  be 
a  suit  against  the  state,  and  could  not  be 
maintained.*  Pitcock  v.  State,  91  Ark.  527, 
134  Am.  St.  Rep.  88, 121  S.  W.  742.  The  de- 
cisions of  the  Supreme  Court  of  the  United 
States,  cited  by  appellants  on  the  brief,  an- 
nounce principles  which  have  no  application 
here.  Those  cases  involve  statutes  which 
attempted  to  take  away  the  rights  of  par- 
ties and  impair  the  obligation  of  contracts, 
li  whereas  in  the  present  case  the  acts  of  the 
h'gisature,  as  we  have  already  shown,  to 
the  extent  that  they  discharged  appellants 
and  withheld  permission  to  proc(»ed  fur- 
ther in  the  construction  of  the  building,  did 
not  impair  the  obligation  of  the  contract. 

After  the  state  had,  through  the  enact- 
ment of  the  statute  known  as  the  Patterson 
act,  elected  not  to  proceed  with  the  con- 
struction of  the  building  under  the  contract 
with  appellants,  another  statute,  the  Old- 
ham act,  provided  for  the  creation  of  a  new 
commission,  and  appellees,  as  such  commis- 
sioners, were  clearly  within  their  legal 
rights  in  proceeding  with  the  construction 
of  the  building,  pursuant  to  the  mandate  of 
the  last-mentioned  statute.  *They  were  not 
trespassers,  but  were  acting  in  the  line  of 
their  duty,  and  are  not  liable  to  appellants 
in  any  sum.  • 

The  judgment  of  the  Circuit  Court  is 
therefore  affirmed. 

Wood,  J.,  concurring: 

The  Patterson  and  Oldham  acts,  in  so  far 

as  they  "annul,  cancel,  and  set  aside"  the 

t   contract  of  the  state  with  Caldwell  &  Drake, 

*     are  unconstitutional  and  void;  for  to  cancel 

a    contract   destroys    its    obligations.     No 

rights  can  be  set  up  under  a  contract  after 

same  has  been  "canceled,  annuled,  and  set 
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aside."  But,  even  though  the  acts  men- 
tioned be  void  in  this  particular,  they  may 
stand  in  other  respects;  for  it  is  obvious, 
when  the  whole  acts  are  considered  to- 
gether, that  the  legislature  could  and 
would  have  passed  them  with  this  un- 
constitutional feature  eliminated,  and  it 
may  be  left  out,  leaving  the  acts  com- 
plete. It  was  within  the  power  of  the 
general  assembly  to  discharge  Caldwell  ft 
Drake.  They  had  no  possessory  or  prop- 
erty rights  in  the  capitol  building. 
Therefore  the  legislature  could  provide 
for  their  discharge  and  for  the  com- 
pletion of  the  capitol  in  the  manner  it  has 
done,  without  impairing  the  obligations 
of  the  contract  of  the  state  with  Caldwell 
&  Drake,  as  I  endeavored  to  show  in  my 
dissenting  opinion  in  Jobe  v.  Caldwell,  93 
Ark.  503,  125  S.  W.  423.  The  legislature 
did  not  discharge  them  without  making  an 
appropriation  for  paying  what  was  already 
due  them  under  their  contract,  and  thus 
recognized  the  binding  force  of  the  contract. 
See  case,  supra.  The  obligation  of  the  state 
ito  pay  them  for  any  profits  they  would  have 
earned  under  the  contract  is  not  germane 
to  the  issue  here  presented,  which  is  simply 
that  of  trespass  upon  alleged  possessory  or 
property  rights  in  the  capitol  building  it- 
self. 
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MARY  SCHADT 

V. 

DANIEL  BRILL  et  al.,  Appts. 

(—Mich.  — ,  139  N.  W.  878.) 

Deed  —  condition  —  character  of  build- 
ing  —  waiver. 

1.  A  condition  restricting  buildings  in 
a  platted  track  of  land  is  not  waived  as 
to  one  block  in  the  tract,  by  permitting 
without  protest  the  erection  of  one  build- 

Note.  —  Multiple  residence  structures  as 
violation  of  restrictive  covenants, 

I.  Scope  and  general  principles,  727. 
II.  Construction    of    particular   forms    of 
covenants. 

a.  Residence  purposes  only,  728. 

b.  Dwelling  house  or  houses,  729. 

c.  One  dwelling  or  a  slngls  dwelling, 

730. 

d.  One  house,  730. 

e.  One  building,  731. 

f.  Detached  dwelling  house,  731. 
r.  Family  residence,  732. 
1.  Private     residence     or    dwelling, 

732. 
i.  Tenement  house,  733, 
j.  Flat  or  tenement  house,  734. 
k.  Miscellaneous,    736. 
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ing  in  another  block  which  violates  the  con- 
dition, if  it  is  so  far  distant  that  it  docs 
not  affect  or  change  the  general  character 
of  the  block  or  neighborhood  as  to  which 
waiver  is  claimed. 

Same    —    dwelling    house    —    double 
house. 

2.  A  condition  in  the  conveyance  of  lots 
on  a  tract  of  residence  property,  that  no 
building  other  than  a  dwelling  house  shall 
be  erected  on  a  lot,  prohibits  the  construc- 
tion of  a  double  house  on  the  lot,  although 
it  is  under  one  roof  with  a  single  front 
entrance. 

(February  18,  1913.) 

APPEAL  by   defendants   from   a   decree 
of  the  Circuit  Court  for  Wayne  Coun- 
ty, in  Chancery,  enjoining  them  from  erect- 


ing any  double  house  or  building  intended 
for  the  separate  occupancy  of  more  than  one 
family.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  B.  Greening  for  appellants. 

Messrs.  Lonis  C.  Wurzer  and  Harry  B. 
Keidan,  for  appellee: 

The  restrictions  are  to  be  interpreted  to 
exclude  all  but  single  dwellings. 

Bagnall  v.  Young,  161  Mich.  69,  114  N. 
W.  674;  Harris  v.  Roraback,  137  Mich.  293, 
109  Am.  St.  Rep.  681,  100  N.  W.  391;  De 
Gray  v.  Monmouth  Beach  Glub  House  Co. 
50  N.  J.  Eq.  329,  24  Atl.  388;  Skillman  v. 
Smatheurst,  57  N.  J.  Eq.  1,  40  Atl.  856; 
Gillis  V.  Bailey,  21  N.  H.  149;  Bowen  v. 
Smith,  76  N.  J.  Eq.  466,  74  Atl.  675;  King 
V.  St.  Louis  Union  Trust  Co.  226  Mo.  351, 


III.  Application  of  covenants  to  particular 
kinds  of  buildings. 

a.  Double  house. 

1.  Divided  horizontally,  736. 

2.  Divided  vertically,  736, 

3.  Generally,  736. 

b.  Flat  house,  736. 

e.  Apartment  house,  737. 
d.  Tenement  house,  737. 

/.  Scope  and  general  principles. 

For  a  discussion  of  community  residence 
as  violation  of  restrictive  covenants,  see 
note  to  Easterbrook  v.  Hebrew  Ladies'  Or- 
phan Soc.  41  L.R.A.(N.S.)  616;  and  for 
hotel  or  lodging  house  as  violation  of  re- 
strictive covenants,  see  note  to  Sayles  v. 
Hall,  41  L.R.A.(N.S.)   625. 

The  present  note  is  confined  strictly  to 
the  question  whether  the  particular  building 
involved  was,  from  its  structure  or  the 
use  for  which  it  was  designed,  within  the 
restriction  of  the  covenant,  and  does  not 
purport  to  deal  with  other  questions  that 
may  affect  the  right  to  relief,  c.  g.,  the 
location  of  the  building  or  the  effect  of 
changes  in  the  neighborhood.  As  to  right 
to  enforcement  of  restrictive  cpvenants  as 
affected  by  change  in  neighborhood,  see 
note  to  Brown  v.  Huber,  28  L.R.A.(N.S.) 
706. 

For  the  convenience  of  the  user,  the  cases, 
with  the  exception  of  those  merely  declar- 
ing general  principles,  have  been  duplicated 
under  a  double  classification;  they  being 
classified  first  with  reference  to  the  form 
of  the  covenant,  and  second  with  reference 
to  the  kind  or  character  of  the  building 
involved. 

Covenants  restraining  the  use  of  real 
property,  although  not  favored,  will  never- 
theless be  enforced  by  the  courts  where 
the  intention  of  the  parties!  is  clear  in  their 
creation,  and  the  restrictions  and  limita- 
tions are  confined  within  reasonable  bounds. 
In  construing  such  covenants,  effect  is  to 
be  given  to  the  intention  of  the  parties  as 
shown  by  the  language  of  the  instrument 
considered  in  connection  with  the  circum- 
stances surrounding  the  transaction  and  the 
45  L.R.A.(N.S.) 


object  had  in  view  by  the  parties.    11  Cyc. 
1077. 

Courts  of  equity  do  not  aid  one  man  to 
restrict  another  in  the  uses  to  which  he  may 
put  his  land,  unless  the  right  to  such  aid 
is  clear.  Fortesque  v.  Carroll,  76  N.  J. 
Eq.  583,  76  Atl.  923,  Ann.  Cas.  1912  A, 
79. 

The  primary  rule  of  interpretation  of , 
such  covenants  is  to  gather  the  intention  V 
of  the  parties  from  their  words,  by  reading 
not  simply  a  single  clause  of  the  agree- 
ment, but  the  entire  context,  and  where  the 
meaning  is  doubtful,  by  considering  such 
surrounding  circumstances  as  they  are  pre- 
sumed to  have  considered  when  their  minds 
met  (Kitching  v.  Brown,  380  N.  Y.  414, 
70  L.R.A.  742,  73  N.  E.  241;  White  v. 
Collins  Bldg.  &  Constr.  Co.  82  App.  Div. 
1,  81  N.  Y.  Supp.  434;  Sonn  v.  Heilberg, 
38  App.  Div.  515,  56  N.  Y.  Supp.  341; 
Gillis  V.  Bailey,  21  N.  H.  149)  ;  or.  in  con- 
nection with  the  surrounding  circumstances 
at  the  time  the  deed  was  executed  (Hutch- 
inson V.  Ulrich,  145  111.  336,  21  L.R.A.  391, 
34  N.  E.  556;  Kenwood  Land  Co.  v.  Han- 
cock Invest.  Co.  169  Mo.  App.  715,  155 
S.  W.  861). 

Such  covenants  must  also  be  considered 
with  reference  to  the  situation  of  the  prop- 
erty affected  and  its  present  and  prospective 
use.  Kenwood  Land  Co.  v.  Hancock  Invest. 
Co.  supra. 

Regard  must  be  had  to  the  object  which 
the  covenant  was  designed  to  accomplish, 
and  the  language  used  is  to  be  read  m  an 
ordinary  or  popular,  and  not  in  a  legal 
and  technical,  sense.  Pearson  v.  Adams, 
27  Ont.  L.  Rep.  87,  3  Ont.  Week.  N.  1660, 
7  D.  L.  R.  139;  Rogers  v.  Hosegood  [1900] 
2  Ch.  388,  69  L.  J.  Ch.  N.  S.  652,  83  L.  T. 
N.  S.  186,  16  Times  L.  R.  489,  48  Week. 
Rep.  659;  Re  Robertson,  26  Ont  L.  Rep. 
286,  20  Ont.  Week.  Rep.  712,  3  Ont.  Week. 
N.  431. 

The  purpose  to  be  achieved  by  the  cove- 
nant should  be  kept  in  mind.  Godfrey  v. 
Hampton,  148  Mo.  App.  167,  127  S.  W. 
626. 

The  court  must  look  to  the  context  and 
attending  circumstances,  and  to  the  inten- 
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]28  S.  W.  415;  Brigham  v.  H.  G.  Mulock 
Co.  74  N.  J.  Eq.  287,  70  All.  185;  Koch 
V.  Gorruflo,  77  N.  J.  Eq.  172,  140  Am.  St. 
Rep.  552,  75  Atl.  767;  Burton  v.  Stapely, 
4  Ohio  N.  P.  N.  S.  65,  17  Ohio  Dec.  1; 
Sanders  v.  Dixon,  114  Mo.  App.  229,  89  S. 
W.  677. 

A  person  entitled  to  enforce  a  restrictive 
covenant  may  take  no  notice  of  violations 
not  epccially  offensive  to  him,  and  still  re- 
tain the  right  to  enforce  the  restrictions  in 
the  case  of  especially  offensive  violations. 

Brown  v.  Huber,  28  L.R.A.(N.S.)  712, 
note;  Knight  v.  Simmonds  [1896]  2  Ch. 
294,  66  L.  J.  Ch.  N.  S.  683,  74  L.  T.  N.  S. 
663,  44  Week.  Rep.  580;  Osborne  v.  Bradley 
[1903]  2  Ch.  446,  89  L.  T.  N.  S.  11,  73  L.  J. 
Ch.  N.  S.  49 ;  Barton  v.  Slifer,  72  N.  J.  Eq. 


812,  66  Atl.  899;  Rowland  v.  Miller.  139  N. 
Y.  93,  22  L.R.A.  182,  34  N.  E.  765;  Levy 
v.  Halcyon  Casino  Hotel  Co.  45  Misc.  289, 
92  N.  Y.  Supp.  231;  McDonald  v.  Spang, 
66  Misc.  332,  105  N.  Y.  Supp.  617 ;  DuBois 
V.  Darling,  12  Jones  &>  S.  436;  Bowen  v. 
Smith,  76  N.  J.  Eq.  456,  74  Atl.  675;  Brig- 
ham  V.  H.  G.  Mulock  Co.  74  N.  J.  Eq.  287, 
70  Atl.  186;  McGuire  v.  Caskey,  62  Ohio 
St.  419,  57  N.  E.  53;  Stewart  v.  Finkelstone, 
206  Mass.  28,  28  L.R.A.(N.S.)  634,  138  Am. 
St.  Rep.  370,  92  N.  E.  37 ;  German  v.  Chap- 
man, L.  R.  7  Ch.  Div.  271,  47  L.  J.  Ch.  N.  S. 
250,  37  L.  T.  N.  S.  685,  26  Week.  Rep.  149 ; 
Lattimer  v.  Livermore,  72  N.  Y.  174; 
Landell  v.  Hamilton,  175  Pa.  327,  34  L.R.A. 
227,  34  Atl.  663;  Spahr  v.  Cape,  143  Mo. 
App.    114,    122    S.    W.   329;    McDougall   v. 


tion  of  the  parties,  and  must  give  effect  to 
that  intention  in  good  faith,  and  not  seeK 
by  ingenious  subtleties  to  evade  the  restric- 
tions. Sanders  v. .  Dixon,  114  Mo.  App. 
220,   89    S.   W.   577. 

The  language  used  must  be  given  its  obvi- 
ous meaning,  and  be  construed  in  accord- 
ance with  the  intention  of  the  parties,  as- 
suming tliat  the  restriction  was  put  into 
the  deed  not  simply  for  the  benefit  of  the 
grantor,  but  for  the  benefit  of  every  owner 
of  property  and  of  every  resident  on  the 
street.  Harris  v.  Roraback,  137  Mich.  292, 
109  Am.  St.  Rep.  681,  100  N.  W.  391. 

Particular  words  in  such  a  covenant  are 
to  be  given  the  meaning  that  was  commonly 
given  to  them  at  the  time  the  instrument 
containing  the  covenant  was  executed. 
White  V.  Collins  Bldg.  &  Constr.  Co.  82 
App.  Div.  1,  81  N.  Y.  Supp.  434. 

Within  fairly  wide  limits,  the  question 
whether  a  particular  structure  is  or  is  not 
within  the  covenant  is  one  of  fact  and  not 
of  law.  Pearson  v.  Adams,  27  Ont.  L.  Rep. 
87,  3  Ont.  Week.  N.  1660,  7  D.  L.  R.  139. 

//.  Construction  of  particular  forms  of 

covenants, 

m.  Residence    purposes    only. 

Generally,  a  covenant  that  property  shall 
be  used  for  residence  purposes  only  is  held 
not  to  prohibit  an  apartment  house  or  flat 
house. 

Tlius,  a  covenant  in  that  form  does  not 
prohibit  an  apartment  house  costing  $40,- 
000,  with  accommodations  for  a  common 
dining  room,  laundry  tubs,  and  storage 
rooms.  McMurtry  v.  Phillips  Invest  Co. 
103  Ky.  308,  40  L.R.A.  489,  45  8.  W.  96. 

And  a  covenant  that  property  shall  be 
used  for  residence  purposes  only,  the  resi- 
dences to  be  at  least  two  stories  high,  does 
not  prohibit  the  erection  of  a  four-family 
fiat  building  two  stories  high.  Tillotson  v. 
Gregory,  151  Mich.  128,  114  N.  W.  1025. 

And  a  covenant  that  the  land  shall  be 
used  for  residential  purposes  only,  and  not 
for  any  trade  or  business,  is  not  violated  by 
the  erection  of  a  three-suite  dwelling  house 
4.-)  L.R.A.(N.S.) 


with  one  entrance.  Re  Robertson,  25  Ont. 
L.  Rep.  286,  20  Ont.  Week.  Rep.  712,  3  Ont. 
W.  N.  431. 

And  in  the  case  of  a  covenant  that  build- 
ings erected  should  be  used  for  residence 
or  dwelling  purposes  only,  and  not  in  any 
objectionable  manner  whatever,  it  was  held 
that  a  two-family  or  flat  house  is  not  leg- 
ally objectionable,  though  perhaps  less  de- 
sirable in  a  fine  resident  section;  and  that 
such  a  building  is  certainly  not  a  violation 
of  the  covenant  for  residence  or  dwelling 
purposes  only.  McDonald  v.  Spang,  55 
Misc.  332,  105  N.  Y.  Supp.  617. 

But  in  Burton  v.  Stapely,  4  Ohio  N.  P. 
N  S.  65,  17  Ohio  Dec.  1,  it  was  held  that  a 
covenant  to  use  premises  for  residence  pur- 
poses only,  and  not  for  various  kinds  of 
business  named,  is  violated  by  the  erection 
of  a  three-story  apartment  house  intended 
to  accommodate  from  fifteen  to  twenty  fam- 
ilies, the  court  interpreting  the  term  "resi- 
dence" to  mean  a  "private  dwelling,"  be- 
cause it  was  thought  that  those  terms  were 
used  as  synonvms  in  Linwood  Park  Co.  v. 
Van  Dusen,  63  Ohio  St.  183,  58  N.  E.  676. 
It  is  added  that  there  is  no  difference  be- 
tween a  tenement  house  and  an  apartment 
house,  except  that  one  is  for  poor  people 
and  the  other  is  for  well-to-do  people. 
Hence,  the  court  concluded  that  if  the  erec- 
tion of  a  tenement  house  would  violate  this 
covenant,  so  also  would  an  apartment  house. 

The  common  pleas  decision  in  Burton  v. 
Stapely,  supra,  was  reversed  in  the  circuit 
court  '( see  4  Ohio  N.  P.  N.  S.  73 )  upon  the 
ground  that  the  covenant  to  use  the  prem- 
ises for  residence  purposes  only  had,  as  its 
chief  purpose,  the  exclusion  therefrom  of 
all  business  of  every  kind,  and  inasmuch  as 
the  only  kind  of  business  possible  in  con- 
nection with  the  apartment  house  in  ques- 
tion, the  renting  of  apartments,  was  not 
to  be  done  on  the  premises,  the  apartment 
house  would  not  violate  the  covenant.  And 
although  this  holding  was  reversed  in  74 
Ohio  St.  461,  78  N.  E.  1120,  and  the  com- 
mon pleas  decision  above  referred  to  af- 
firmed without  opinion,  yet,  in  view  of  the 
fact  that  the  covenant  expressly  prohibited 
various   kinds   of   business  named,   and   in 
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Schneider,   134  App.  Div.   208,   118  N.  Y. 
Supp.  861. 

Steere,  Ch.  J.,  delivered  tlie  opinion  of 
the  court: 

In  this  case  defendants  have  appealed 
from  a  decree  of  the  circuit  court  of  the 
county  of  Wayne,  in  chancery,  enjoining 
them  from  erecting  any  double  house,  flat, 
or  dwelling  house  building  intended  or  suit- 
able for  the  separate  occupancy  of  more 
than  one  family,  upon  lot  6,  of  the  Whitney 
subdivision  of  part  of  private  claim  678, 
fronting  on  the  west  side  of  Grand  Boule- 
vard East,  in  the  city  of  Detroit.  Said 
subdivision  consists  of  seventy-seven  lots, 
thirty-two  of  which  front  on  the  west  side 
of  Grand  Boulevard  East,  and  forty-five  on 


the  east  side  of  Helen  avenue,  the  next 
parallel  street  to  the  west.  All  deeds  and 
land  contracts  given  by  the  platters  of  said 
subdivision  for  any  of  said  lots  contained 
the  following  restrictions:  "This  convey- 
ance is  made  upon  the  express  condition 
that  no  store,  factory,  or  building  other 
than  a  dwelling  house,  with  the  usual  ap- 
purtenances thereto,  shall  be  erected  upon 
the  above-described  premises,  and  that  said 
premises  shall  be  used  for  residence  pur- 
poses only,  and  that  no  dwelling  shall  be 
erected  thereon  at  a  cost  of  less  than  $5,000, 
exclusive  of  the  value  of  out-buildings  and 
appurtenances  thereto,  and  that  such  dwell- 
ing house  shall  not  be  less  than  two  and  one- 
half  stories  high,  and  shall  have  a  brick 
or  stone  cellar  under  the  whole  thereof,  and 


view  of  the  very  words  used,  the  construc- 
tion put  upon  it  by  the  circuit  court  would 
seem  to  be  the  proper  one.  It  is  also  borne 
out  by  the  construction  put  upon  similar 
covenants  in  other  jurisdictions,  as  shown 
above.  And  the  mere  fact  that  in  the 
Linwood  Park  Co.  Case  the  covenant  read, 
"for  the  purposes  of  a  private  dwelling  or 
residence  only,"  would  not  appear  to  sus- 
tain the  opinion  of  the  common  pleas. 

d.  Dwelling  house  or  houses. 

A  covenant  against  any  building  except 
"a  dwelling  house"  or  "one  dwelling  house" 
is  generally  interpreted  to  forbid  any  build- 
ing except  one  designed  for  a  single  family, 
and  therefore  such  a  covenant  will  be  brok- 
en by  the  erection  of  a  double  house  or  a 
block  of  flats. 

Thus,  a  covenant  against  any  building 
"other  than  a  dwelling  house"  is  violated 
by  the  erection  of  a  double  house  under  one 
roof,  with  a  single  front  entrance  to  a  hall 
from  which  are  to  be  provided  entrances 
to  the  separate  establishments,  otherwise 
the  building  to  be  separated  into  two  dis- 
tinct parts  by  a  solid  division  wall  from 
the  basement  up,  each  part  planned  for  the 
convenient  accommodation  of  a  single  fam- 
ily.     SCHADT   V.    BbILL. 

And  a  covenant  not  to  occupy  the  prem- 
ises except  for  one  dwelling  house  prohib- 
its a  two-story  building  designed  for  two 
families,  one  on  each  floor,  with  separate 
entrances  and  cellars.  Harris  v.  Roraback, 
137  Mich.  292,  109  Am.  St.  Rep.  681,  100 
N.  W.  391.  It  appeared  in  this  case  that 
no  such  building  had  been  erected  in  the 
vicinity  at  the  time  the  deed  was  made. 

Also  a  covenant  that  no  more  than  one 
messuage  or  dwelling  house  shall  be  erect- 
ed on  one  plot  is  broken  by  a  block  of  resi- 
dential flats,  thirty  or  forty  in  number, 
eight  on  each  floor,  with  a  single  public 
entrance  and  staircase,  giving  separate  en- 
trances through  them  to  each  flat.  Rogers 
v.  Hosegood  [1900]  2  Ch.  388,  69  L.  J,  Ch. 
N.  S.  652,  83  L.  T.  N.  S.  186,  16  Times  L. 
R.  489,  48  Week.  Rep.  659. 

Likewise,  a  covenant  not  to  erect  any 
45  L,R.A.(N.S.) 


dwelling  house  of  less  than  a  certain  value 
means  that  no  building  shall  be  erected  ex- 
cept a  single  dwelling  house,  and  prohibits 
the  erection  of  a  "duplex"  or  two-family 
residence.  Kingston  v.  Busch,  —  Mich. 
— ,  142  N.  W.  754. 

Also  a  covenant  against  anything  but  a 
two-story  dwelling  house  means  one  two- 
story  dwelling  House  designed  and  used  for 
a  single  dwelling,  and  prohibits  a  two-story 
flat  or  dwelling  house  building  designed 
and  intended  for  two  families.  Bagnall  v. 
Young,  151  Mich.  69,  114  N.  W.  674. 

In  like  manner,  a  covenant  that,  for  a 
certain  period,  no  dwelling  house  shall  be 
erected  to  contain  more  than  two  tenements, 
or  be  constructed  for  more  than  two  famil- 
ies, is  violated  by  the  construction  of  a 
house  three  stories  high  containing  seven- 
teen rooms,  and  available  for  three  families, 
although  it  is  not  to  be  used  for  more  than 
two  families  until  after  the  time  limited 
expires.  Ivarson  v.  Mulvey,  179  Mass.  141, 
60   N.   E.   477. 

But  a  covenant  against  any  building  ex- 
cept "dwelling  houses"  is  quite  different, 
and  obviously  much  broader  in  its  meaning. 

Thus,  a  covenant  that  only  dwelling 
houses  snail  be  built  is  not  violated  by  the 
erection  of  a  four-story  tenement  house 
designed  for  eight  families^  Roth  v.  Jung, 
79  App.  Div.  1,  79  N.  Y.  Supp.  822. 

Nor  does  a  covenant  to  erect  only  first- 
class  dwelling  houses  prohibit  a  six-story 
elevator  apartment  house,  especially  where 
the  character  of  the  neighborhood  has  radi- 
cally changed  (Bates  v.  Logeling,  137  App. 
Div.  578,  122  N.  Y.  Supp.  251 )  ;  or  a  seven- 
story  apartment  house  (Holt  v.  Fleischman, 
76  App.  Div.  693,  78  N.  Y.  Supp.  647 ) .  In 
the  latter  case  the  chief  controversy  was 
upon  another  point. 

And  a  covenant  to  erect  a  substantial 
two-story  dwelling  house  of  a  certain  mini- 
mum cost  does  not  prohibit  a  three-story 
building  of  a  greater  cost,  with  stores  on 
the  first  fioor  and  flats  or  apartments 
above;  the/jourt  remarking  that  in  no  event 
would  the  erection  of  a  flat  or  tenement 
house  be  a  violation  of  the  covenant,  even 
if    it    meant    to    prohibit    everything    but 
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shall  not  be  erected  within  20  feet  of  the 
front  or  street  line  of  said  premises,  and 
shall  front  or  face  the  boulevard."  The 
testimony  shows  that  the  platters  intended 
and  advertised  to  make  the  Whitney  sub- 
division an  exclusive,  high-grade,  residential 
section  of  the  city,  to  be  occupied  by  at- 
tractive, private  homes.  The  restrictions 
were  generally,  though  not  universally, 
understood,  and  interpreted  in  practical  ap- 
plication, as  permitting  upon  each  lot  noth- 
ing but  a  dwelling  to  accommodate  a  single 
family.  Certain  owners  testify  that  was 
the  controlling  inducement  in  selecting  this 
location  for  a  home.  All  the  lots  in  said 
subdivision  have  been  sold  to  individuals, 
and  these  restrictions,  construed  to  mean  a 
single  dwelling  on  each  lot,  have  been  strict- 


ly observed  by  the  purchasers,  with  one  ex- 
ception. The  exception  is  a  double  dwelling 
erected  at  the  northerly  end  of  said  subdi- 
vision on  lot  29,  near  Mack  avenue,  ap- 
proaching the  business  district,  close  to  the 
car  line  and  near  a  schoolhouse.  It  is  over 
1,400  feet  from  a  complainant's  home  in 
another  block;  a  street  60  feet  wide  separat- 
ing ths  two  blocks.  There  are  no  double 
houses,  or  other  violations  of  the  restric- 
tions, in  the  block  where  complainant  re- 
sides, at  the  extreme  northerly  end  of  the 
subdivision  on  lot  1,  and  in  which  Brill  is 
proposing  to  erect  the  structure  in  question. 
Defendants  are  husband  and  wife.  De- 
fendant Daniel  Brill  purchased  lot  5  from 
one  August  Peters,  who  had  purchased  it 
from  the  platters  under  a  conveyance  eon- 


dwelling  houses.    Hurley  v.  Brown,  44  App. 
Div.  480,  60  N.  Y.  Supp.  846. 


c.  One  dicelUng  or  a  Mngle  dwelling. 

It  has  been  held  that  a  covenant  against 
the  erection  of  more  than  one  dwelling  on 
each  lot  prohibits  a  three-story  apartment 
house  or  flat  building,  containing  seven  sep- 
arate suites  on  each  floor,  each  with  a  sepa- 
rate entrance  (Thompson  v.  Langan,  — 
Mo.  App.  — ,  154  S.  W.  808) ;  or  a  building 
containing  four  flats,  two  below  and  two 
above,  standing  on  a  continuous  foundation 
under  one  roof,  each  flat  having  a  separate 
front  entrance,  and  the  whole  building  be- 
ing bisected  by  a  brick  wall  extending  from 
the  cellar  floor  to  the  roof  (Sanders  v. 
Dixon,  114  Mo.  App.  229,  89  S.  W.  677). 

And  a  covenant  reciting  its  object  to  be 
that  buildings  might  not  be  crowded  to- 
gether, providing  that  only  one  single  dwell- 
ing house  shall  be  erected  upon  each  lot, 
is  violated  by  a  building  two  stories  high 
to  accommodate  six  families,  although  con- 
structed with  doors  affording  communica- 
tion from  one  tenement  to  another  through 
all  parts  of  the  building;  this  provision  for 
internal  communication  was  deemed  a  mere 
subterfuge  to  evade  the  force  and  effect  of 
the  covenant,  tfte  court  stating  that  the 
building  was  substantially  a  block  of  six 
houses.     Gillis  v.  Bailey,   17   N.  H.  18. 

Upon  another  appeal,  this  decision  was 
reaffirmed,  the  case  being  reversed,  however, 
on  another  point  (21  N.  H.  149).  In  the 
later  opinion,  it  was  said  that  the  restric- 
tion gave  a  right  to  erect  a  dwelling  house 
intended  and  calculated  for  the  convenient 
accommodation  of  only  one  family,  and  the 
court  declared  that,  although  the  building 
erected  in  that  case  might  have  been  "a 
house''  or  a  "dwelling  house,"  it  was  not  "a 
single  dwelling  house." 

But  in  James  v.  Irvine,  141  Mich.  376, 
104  N.  W.  631,  it  was  held  that  a  covenant 
to  erect  only  "a  dwelling"  does  not  prohibit 
the  erection  of  a  double  house  designed  for 
two  families,  one  on  each  floor,  where  other 
houses  of  the  same  character  have  been 
46  L.K.A.(N.S.) 


erected  in  the  same  subdivision  without  ob- 
jection. 

And  a  covenant  for  the  erection  of  "only 
a  single  dwelling"  means  only  one  dwelling 
house,  and  does  not  prohibit  a  flat  or  apart- 
ment building  four  stories  high.  Hutchin- 
son V.  Ulrich,  146  III.  336,  21  L.R.A.  391, 
34  N.  E.  656.  here  other  deeds  by  the  same 
grantor  contained  covenants  which  used  the 
word  "one"  as  synonymous  with  "single,** 
and  there  were  at  the  time  flats  and  apart- 
ment houses  in  that  vicinity,  so  that  the 
grantor  must  have  been  familiar  with  them, 
yet  no  reference  was  made  in  this  covenant 
to  a  "flat"  or  a  "private  residence,"  and 
this  was  deemed  of  importance. 

In  Sanders  v.  Dixon,  114  Mo.  App.  229, 
89  S.  W.  677,  it  was  said  that  whether  a 
building  is  one  dwelling  house  or  more  de- 
pends upon  whether  it  was  planned  and  con- 
structed for  plural  homes,  as  much  as  on 
the  actual  use  of  it  by  several  families 
for  their  homes. 

d.  One  Tiou^e, 

A  covenant  against  the  erection  of  more 
than  one  house  on  each  lot  does  not  prohibit 
a  structure  planned  for  separate  occupa- 
tion by  two  families,  one  on  the  first  and 
one  on  the  second  floor,  or  "flats"  with  sep- 
arate entrances.  Such  a  building  may  con- 
stitute two  dwellings,  but  certainly  does  not 
constitute  two  houses.  Pank  v.  Eaton,  116 
Mo.  App.  171,  89  S.  W.  686. 

In  the  above  case  it  is  said  that  a  cove- 
nant against  more  than  one  dwelling  on  a 
lot  deals  with  the  use  of  the  premises,  and 
is  intended  mainly  to  prevent  plural  occu- 
pancy of  the  lot;  but  a  covenant  against 
more  than  one  house  on  a  lot  is  not  directed 
against  plural  use  or  occupancy,  but 
against  plural  structures. 

And  a  block  of  flats,  two  on  each  floor  and 
two  floors,  is  a  "house"  within  a  covenant 
not  to  erect  more  than  a  stipulated  number 
of  houses  upon  certain  premises,  where 
there  is  nothing  in  the  context  to  alter  or 
cut  down  the  popular  interpretation  of 
that  term.  "House"  means  the  whole  stiue- 
ture,  the  physical  erection,  and  not  the  in- 
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talning  the  restrictions  above  stated,  but 
the  deed  from  Peters  to  Brill  omitted  the 
restrictive  covenant.  The  testimony  shows, 
however,  that  Brill  had  knowledge  of  the 
same,  both  from  an  abstract  of  the  title  of 
his  lot  and  from  other  sources,  before  he  de- 
termined to  erect  the  double  house  in  con- 
troversy. It  is  undisputed  that,  prior  to. 
the  commencement  of  this  suit.  Brill  had 
procured  plans  for,  and  commenced  building 
upon  lot  5,  a  double  house  (not  intended 
for  his  own  home)  which  was  to  be  under 
one  roof,  with  a  single  front  entrance  to 
a  hall,  from  which  entrances  were  to  be  pro- 
vided to  the  separate  establishments;  other- 
wise to  be  separated  in  two  distinct  parts 
by  a  solid  division  wall  from  the  basement 
up,  each  part  planned  for  the  convenient 


accommodation  of  a  single  family.  The 
testimony  of  the  various  witnesses,  support- 
ed by  properly  proven  photographs  of  the 
location,  shows  that,  while  there  are  yet 
lots  unimproved,  the  section  is  being  de- 
veloped into  a  handsome,  attractive,  and 
desirable  home  residence  district,  the  houses 
so  far  built  being  a  line  class  of  single 
private  dwellings  costing  from  $5,000  to 
$14,000;  that  relatively  high  prices  were 
paid  for  lots  in  the  subdivision,  and 
due  attention  has  been  paid  to  ornamenta- 
tion of  environment,  modern  improvements, 
and  conveniences;  that  these  improvements, 
made  in  compliance  with  the  restrictions 
imposed,  have  enhanced  values;  and  per- 
mitting double  houses  to  be  erected  there 
would  change  the  character  of  the  neighbor- 


terior  arrangement.  Kimber  v.  Adihans 
[1900]  1  Ch.  412,  69  L.  J.  Ch.  N.  S.  296, 
82  L.  T.  N.  S.  136,  16  Times  L.  R.  207,  48 
Week.  Rep.  322. 

But  in  a  more  recent  case  it  was  held 
that  a  covenant  against  the  erection  of  more 
than  one  house  is  violated  by  a  double  tene- 
ment house,  one  tenement  on  each  floor, 
each  distinct  and  complete  in  itself,  and 
with  no  internal  communication  and  with 
separate  approaches  from  the  street.  Ilford 
Park  Estates  v.  Jacobs  [1903]  2  Ch.  622, 
1  B.  R.  C.  988,  72  L.  J.  Ch.  N.  S.  699,  89 
L.  T.  N.  6.  295,  19  Times  L.  R.  574. 


e.  One   Tmilding, 

In  Brigham  v.  H.  G.  Mulock  Co.  74  N.  J. 
l£q.  287,  70  Atl.  185,  it  was  held  that  a  cove- 
nant forbidding  more  than  one  building  to 
be  erected  upon  each  lot,  for  dwelling  house 
purposes,  is  violated  by  a  double  house 
under  one  roof.  Such  a  structure  was  said 
to  be  as  much  two  buildings  for  dwelling 
house  purposes  as  though  separate  roofs 
existed;  the  two  dwellings  might  pass  to 
separate  owners  and  the  dividing  wall  be- 
come a  party  wall. 

But  in  Fortesque  v.  Carroll,  76  N.  J.  Eq. 
583,  75  Atl.  923,  Ann.  Cas.  1912  A,  79,  where 
the  covenant  provided  that  not  more  than 
one  building  should  be  erected  on  each  lot, 
it  was  held,  without  reference  to  the  Brig- 
ham  Case,  that  a  structure  which  is  one 
building  so  far  as  its  exterior  walls,  founda- 
tion, and  roof  are  concerned  is  not  so  clear- 
ly a  violation  of  the  covenant  as  to  be  en- 
joined, simply  because  it  is  so  arranged  in- 
ternally and  so  provided  with  entrances  as 
to  serve  for  two  residences. 

The  term  "one  building"  should  not  be 
construed  so  as  to  mean  ''one  building  to 
be  occupied  as  one  residence;"  the  terms 
"building"  and  "residence"  refer  to  different 
things,  rest  upon  different  considerations, 
and  set  up  two  totally  distinct  criteria  by 
which  to  determine  whether  there  has  been 
a  violation  of  the  covenant.  The  word 
"building"  normally  connotes  matters  of 
construction,  whereas  the  word  "residence" 
45  L.R.A.(N.S.) 


directs  attention  solely  to  the  use  or  mode 
of  occupancy  to  whicn  a  building  may  be 
put.    Ibid. 

/.  Detached   dwelling   house. 

In  Re  Robertson,  25  Ont.  L.  Rep.  286, 
20  Ont.  Week.  Rep.  712,  3  Ont.  Week.  Notes, 
431,  it  was  held  that  a  covenant  that  every 
residence  erected  upon  the  land  should  be  a 
detached  house  is  not  violated  by  the  erec- 
tion of  a  three-suite  dwelling  house  with 
one  common  entrance.  This  covenant  deals 
only  with  the  character  of  the  physical 
structure,  and  not  with  the  internal  ar- 
rangement or  purpose  for  which  it  is  used. 

But  in  Pearson  v.  Adams,  27  Ont.  L.  Rep. 
87,  3  Ont.  Week.  N.  1660,  7  D.  L.  R.  139; 
it  was  held  that  a  covenant  that  the  lands 
should  be  used  only  as  a  site  for  a  detached 
dwelling  house  is  violated  bv  a  six-suite 
apartment  house.  And  yet  from  the  dis- 
senting opinion  it  appears  that,  at  the  time 
this  covenant  was  drawn,  there  were  very 
few  apartment  houses  in  that  section. 

And  a  covenant  that  no  building  shall 
be  constructed  or  maintained  other  than  for 
a  single  family  or  as  a  double  or  semide- 
tached house  prohibits  the  alteration  of  a 
one-family  house  already  upon  the  premises 
into  a  three-story  tenement  house  or  "three 
decker,"  regardless  of  the 'extent  to  which 
the  old  building  may  enter  into  its  con- 
struction. Allen  V.  Barrett,  213  Mass.  36, 
99  N.  E.  575. 

An  apartment  house  with  a  vertical  di- 
vision wall  extending  the  whole  height  of 
the  building  dividing  it  into  two  equal 
parts,  each  part  containing  seven  or  eight 
apartments,  with  no  opening  through  the 
division  wall,  and  each  half  having  an  in- 
dependent entrance,  is  a  "pair  of  semide- 
tached buildings,"  within  a  covenant  that 
every  pair  of  semidetached  buildings  erect- 
ed upon  the  premises  should  have  appur- 
tenance thereto  lands  having  a  stipulated 
frontage  upon  a  certain  avenue,  and  accord- 
ingly such  an  apartment  house  must  have 
the  stipulated  frontage.  Holden  v.  Ryan, 
22  Ont.  Week.  Rep.  767.  3  Ont.  Week'  N. 
1685,  4  D.  L.  R.  151, 
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hood,  militate  against  the  scheme  of  de- 
velopment, render  the  location  less  desir- 
able, and  depreciate  the  same.  This  is  denied 
by  defendants,  who  claim  the  double  house 
it  is  proposed  to  build  will  be  more  costly 
and  attractive  in  appearance  than  some  of 
the  houses  already  constructed  there. 

While  there  is  conflicting  testimony  on 
that  subject,  and  also  as  to  Brill's  knowl- 
edge of  existing  conditions  and  restrictions, 
and  of  the  circumstances  under  which  he 
bought  said  lot  5,  it  being  claimed  and  de- 
nied that  he  induced  Peters  to  sell  it  under 
representations  that  he  wished  to  secure  it 
for  the  erection  of  a  fine  home  thereon  for 
himself  in  a  residence  district  where  only 
single  dwellings  were  permitted,  we  regard 
those  issues  of  minor  importance,  inasmuch 


as  it  is  clearly  manifest  that  he  knew  of 
such  restrictions  before  he  had  perfected  his 
plans  and  commenced  building,  and  the  rec- 
ord of  Peter's  deed  from  the  platters,  con- 
taining restrictive  covenants  running  with 
the  land,  is  notice  of  the  same  to  all  sub- 
sequent purchasers.  Bowen  v.  Smith,  76  N. 
J.  Eq.  466,  74  Atl.  676;  King  v.  St.  Louis 
Union  Trust  Co.  226  Mo.  351,  126  S.  W. 
415.  The  two  controlling  questions  which 
the  pleadings  and  proofs  in  this  case  pre- 
sent are: 

(1)  Does  the  previous  construction  of  a 
double  house  on  lot  29  in  said  district,  with- 
out protest  or  interference  by  complainant, 
constitute  a  waiver  of  restrictions  as  to 
double  houses,  if  such  restrictions  are  im- 
posed? 


fir.  Family  residence. 

A  covenant  not  to  erect  any  building 
less  than  three  stories  in  height,  the  sami- 
to  be  in  every  way  adapted  for  use  as  a 
family  residence,  and  not  to  erect  any  one 
of  a  long  list  of  objectionable  manufactur- 
ing plants,  does  not  prohibit  the  erection 
of  a  six-story  apartment  house.  The  evi- 
dent object  of  such  a  covenant  is  to  restrict 
to  residence  purposes.  And  a  structure 
does  not  cease  to  be  a  family  residence 
simply  because  more  than  one  family  reside 
therein.  Sonn  v.  Heilberg,  38  App.  Div. 
515,  66  N.  Y.  Supp.  341. 

But  a  covenant  that  no  building  shall  be 
constructed  or  maintained  other  than  for 
a  single  family  prohibits  the  alteration  of 
a  one-family  house  already  upon  the  prem- 
ises into  a  three-story  tenement  house  or 
"three  decker."    Allen  v.  Barrett,  supra. 

h.  Private   residence    or   dwelling. 

A  private  residence  is  held  to  mean  a 
residence  for  one  familv  onlv,  and  accord- 
ingly  a  covenant  providing  for  a  private 
residence  only  forbids  a  flat  house. 

Thus,  a  covenant  against  everything 
except  a  private  residence  is  broken  by  the 
erection  of  a  block  of  residential  "^  flats 
(Rogers  v.  Hosegood  [1900]  2  Ch.  388, 
69  L.  J.  Ch.  N.  S.  652,  83  L.  T.  N.  S. 
»86,  16  Times  L.  R.  489,  48  Week.  Rep. 
.159)  ;  and  prohibits  a  two-family  house 
arranged  for  one  family  on  each  floor 
(Koch  V.  Gorruflo,  77  N.  J.  Eq.  172,  140 
Am.  St.  Rep.  552,  75  Atl.  767). 

Also  a  covenant  against  any  building 
other  than  one  for  the  use  or  purpose  of  a 
private  dwelling  prohibits  a  three-story 
frame  flat  house  with  five  rooms  on  each 
floor,  suitable  for  three  families.  Skill- 
man  v.  Smatheurst,  67  N.  J.  Eq.  1,  40 
Atl.  855. 

Likewise,  a  covenant  to  use  premises  for 
the  purposes  of  a  private  dwelling  or  resi- 
dence only  is  violated  by  using  a  structure 
thereon  as  a  lodging  house  or  tenement 
house.  Linwood  Park  Co.  v.  VanDusen, 
63  Ohio  St.  183,  58  N.  E.  576. 

In  Levy  v.  Schreyer,  177  N.  Y.  293,  09 
46  L.R.A.(N.S.) 


N.  E.  598,  there  was  a  covenant  against  a 
tenement  house  or  any  house  except  private 
dwellings;  a  building  of  three  stories  was 
erected,  each  floor  arranged  to  accommodate 
a  separate  family.  Since  the  evident  pur- 
pose of  the  grantor,  as  gathered  from  all 
the  covenants,  was  to  restrict  the  use  of 
the  land  to  attractive  dwellings  of  a  cer- 
tain minimum  cost,  it  was  held  that  this 
building  answered  the  requirements  of  the 
covenants  so  far  as  outside  appearances 
and  cost  were  concerned,  and  violated  the 
covenants  only  in  so  far  as  the  interior 
arrangement  was  concerned;  and  its  use  as 
a  tenement  house  or  for  any  other  purposes 
than  a  private  residence  was  enjoined,  but 
an  order  for  the  destruction  of  the  build- 
ing was  refused. 

This  decision  modified  the  one  in  71  App. 
Div.  616,  76  N.  Y.  Supp.  1018.  On  a  former 
appeal,  27  App.  Div.  282,  60  N.  Y.  Supp. 
584,  this  building  had  been  held  (two  judges 
out  of  five  dissenting)  to  violate  the  cove- 
nant on  the  theory  that  the  covenant  was 
one  against  construction,  and  not  against 
use,  and  that  therefore  the  manner  in  which 
the  owner  proposed  to  occupy  it  was  of  no 
importance. 

And  in  a  still  earlier  decision  in  this 
case,  19  Misc.  227,  43  N.  Y.  Supp.  199, 
it  had  been  held  that  since  this  building 
was  to  be  occupied  by  the  defendant,  his 
children,  and  grandchildren,  grouped  in 
two  families,  it  was  not  a  ''tenement 
house;"  and  since  it  was  not  open  to  the 
public,  nor  afl'ected  with  any  public  use, 
it  was  no  other  than  a  "private  dwelling." 

If  a  fiat  is  conceded  to  be  a  number  of 
private  dwellings  built  one  upon  another, 
it  violates  a  covenant  for  "a  private  dwell- 
ing," which  contemplates  a  single  private 
dwelling,  not  a  bunch  of  private  dwellings. 
Skillman  v.  Smatheurst,  supra. 

A  flat  of  three  stories  for  three  families 
is  not  a  "private"  dwelling,  but  is  really  a 
multiple  house  designed  for  the  accommoda- 
tion of  more  than  an  individual  and  his 
household ;  if  such  a  structure  should  be 
conceded  to  be  a  private  dwelling,  so  must  a 
flat  twenty  stories  high  with  forty  or  eighty 
apartments,     but     such     a     multiplication 
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(2)  Does  the  restrictive  clause  in  the 
conveyance  given  by  the  platters  of  the 
property  prohibit  the  erection  of  double 
houses  ? 

It  appears  undisputed  that  the  double 
house  on  lot  29  is  the  only  one  in  the 
entire  subdivision,  that  it  is  in  another 
neighborhood,  over  a  quarter  of  a  mile 
distant  from  complainant's  home,  in  a  dif- 
ferent block,  with  a  street  60  feet  wide 
separating  the  blocks.  Witnesses  residing 
in  the  same  block  with  complainant  testified 
that  said  double  house  was  so  far  away 
that  its  erection  in  no  way  affected  or 
changed  the  general  character  of  their  block 
or  neighborhood,  and  it  was  of  no  interest 
to  them.  A  witness  named  RoUinger,  who 
resides  in  the  same  block  as  complainant. 


within  a  hundred  feet  of  said  lot  5,  and  who 
built  a  house  upon  the  lot  he  purchased 
costing  $12,000,  testified:  "I  certainly 
would  not  have  built  my  dwelling  there  if 
I  had  understood  there  was  going  to  be 
double  houses  there,  and  I  bought  with  that 
understanding  and  idea.  .  .  .  It  will 
certainly  depreciate  the  value  of  my  prop- 
erty if  these  double  houses  are  permitted  ^ 
to  be  put  up.  Without  question  it  would 
spoil  the  whole  block.  .  .  .  There  is 
only  one  double  house  that  I  know  of  in  the 
entire  subdivision,  except  the  one  being 
built  by  Mr.  Brill,  and  that  is  surrounding 
vacant  property  up  near  Mack,  across  from 
the  high  school,  and  I  should  judge  that  it 
is  about  a  couple  of  hundred  or  300  feet 
from  the  next  house,  just  guessing  at  it,  the 


obviously  destroys  individuality,  and  creates  i 
community;    it   illustrates    the   distinction 
between  privacy  and  publicity.    Ibid. 

A  covenant  Jfor  the  erection  of  not  more 
than  one  residence  on  a  lot  deals  with  the 
number  of  buildings  to  be  constructed,  and 
is  intended,  to  prevent  plural  structures. 
Kenwood  Land  Co.  v.  Hancock  Invest.  Co. 
169  Mo.  App.  715,  155  S.  W.  861. 

A  two-family  house  is  not  a  private 
residence,  but  a  collection  of  apartments, 
and  if  two  families  are  not  prohibited  by 
a  covenant  against  anything  but  a  private 
residence,  where  shall  we  stop?  A  family 
might  be  put  in  each  room,  and  still  the 
claim  be  made  that  the  building  was  occu- 
pied as  a  private  residence.  Koch  v.  Gor- 
ruflo,  77  N.  J.  Eq.  172,  140  Am.  St.  Rep. 
562,  76  Atl.  767. 

i.  Tenement  house. 

The  rule  is  clearly  settled  that  a  cove- 
nant against  the  erection  of  a  tenement 
house,  made  at  a  time  when  the  only 
structures  of  that  character  were  inferior 
buildings  rented  to  several  families  who 
were  in  lowly  circumstances,  does  not  pro- 
hibit the  erection  of  a  modern  apartment 
house.  This  is  not  at  all  what  must  have 
been  meant  by  the  term  "tenement  house." 

Thus,  a  covenant  not  to  erect  any  one 
of  several  manufacturing  establishments 
named,  or  tenement  house,  or  any  other 
trade,  manufactory,  business,  or  calling 
which  may  be  dangerous,  noxious,  or  of- 
fensive to  the  neighboring  inhabitants,  does 
not  prohibit  the  erection  of  a  modern 
apartment  house,  six  or  seven  stories  high, 
each  apartment  renting  at  a  high  rate,  com- 
pletely and  elegantly  equipped  with  every 
modem  improvement,  and  designed  to  pro- 
mote convenience,  comfort,  and  sanitation. 
Kitching  v.  Brown,  180  N.  Y.  414,  70  L.R.A. 
742,  73  N.  E.  241,  affirming  on  this  point 
92  App.  Div.  160,  87  N.  Y.  Supp.  75; 
White  V.  Collins  Bldg.  &  Constr.  Co.  82  App. 
Div.  1,  81  N.  Y.  Supp.  434;  Marx  v.  Bro- 
gan,  131  App.  Div.  480,  98  N.  Y.  Supp.  88. 

Nor  is  such  a  covenant  violated  by  the 
erection  of  an  apartment  house  or  "French 
fiats."  Musgrave  v.  Sherwood,  54  How. 
45  L.R.A.(N.8.) 


Pr.  338,  reversing  53  How.  Pr.  311,  and 
being  practically  affirmed  in  23  Hun,  669, 
although  reversed  on  another  point. 

In  63  How.  Pr.  311,  it  was  deemed  that 
the  object  of  the  covenant  against  a  tene- 
ment house  was  to  free  the  premises  from 
the  confusion  and  disquiet  which  must 
surround  any  building  which  is  the  abode 
of  several  distinct  families,  and,  while  the 
annoyance  and  discomfort  arising  from  the 
apartment  house  here  contemplated  might 
be  less  than  if  it  were  to  be  the  abode  of 
the  poorer  classes,  yet  the  court  was  of  the 
opinion  that  the  difference  would  be  in  de- 
gree,  and  not  in  kind. 

At  least,  a  five-story  flat  or  apartment 
house  is  not  so  clearly  a  violation  of  such 
a  covenant  as  to  warrant  a  preliminary 
injunction  against  its  erection.  Boyd  v. 
Kerwin,   15   N.  Y.   Supp.  721. 

And  a  covenant  against  any  slaughter- 
house, coal  yard,  or  cowpen,  tenement  house, 
tallow  chandlery,  etc.,  upon  certain  prem- 
ises, is  no  obstacle  to  the  building  of  a 
high-class  apartment  house,  so  as  to  fur- 
nish good  grounds  for  objecting  to  the 
title  on  the  part  of  a  prospective  purchaser 
who  intends  to  erect  such  an  apartment 
house  thereon.  Ranger  v.  Lee,  66  Misc. 
144,  121  K  Y.  Supp.  328. 

The  fact  that  in  such  a  covenant  the 
term  "tenement  house"  is  in  juxtaposition 
with  uses  which  produce  disagreeable  oders 
or  noises,  or  which  attract  to  the  neiglibor- 
hood  large  crowds  or  undesirable  persons, 
goes  to  show  an  intention  to  prohibit  such 
a  tenement  house  as  was  then  known  in 
that  locality,  that  is,  cheap,  and  rented 
to  people  of  very  limited  means,  and  one 
which  therefore  might  be  "dangerous,  nox- 
ious, or  offensive  to  the  neighboring  in- 
habitants." The  modern  apartment  house 
is  a  building  entirely  distinct  from  that  sort 
of  tenement  house,  is  not  now,  and  never 
has  been,  known  by  that  name,  and  does  not 
tend  to  produce  any  of  the  evils  that  it  was 
clearly  the  intention  of  the  parties  to  guard 
against.  White  v.  Collins  Bldg.  &  Constr. 
Co.  82  App.  Div.  1,  81  N.  Y.  Supp.  434; 
Boyd  V.  Kerwin,  supra. 

The  fact  that  a  covenant  forbidding  the 
erection  of  a  tenement  house  includes  also 
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next  dwelling.  The  double  house  that  is 
going  up  there  has  not  changed  the  char- 
acter of  the  locality,— of  the  block  in  which 
I  live.  I  would  not  be  interested  up  there. 
Mack  avenue,  where  this  house  is,  is  a  busi- 
ness district  and  right  close  to  the  car 
and  across  from  the  high  school,  and  it  is 
not  so  exclusive  as  down  where  I  am.  I 
don't  think  that  down  there  would  hurt  us 
a  particle  unless  Mr.  Brill  would  put  his  up, 
and  that  would  change  the  character  of  the 
district.  Our  block  still  retains  its  distinc- 
tive character  as  a  private  residence  dis- 
trict." Upon  this  subject,  as  applied  to 
this  case,  we  can  well  adopt  the  language 


of  the  court  in  Bo  wen  ▼.  Smith,  supra, 
wherein  it  is  said:  "A  violation  of  a  re- 
strictive covenant  at  a  point  on  the  tract 
distant  from  the  lot  of  an  individual  lot 
owner  may  be  of  no  interest  whatever  to 
such  an  owner,  and  cannot  appropriately 
call  for  affirmative  action  on  his  part.  It 
seems  to  me  clear  that  any  claim  of  bar 
asserted  against  the  rights  of  an  owner  of 
a  single  lot,  by  reason  of  acquiescence  in 
the  violation  of  restrictive  covenants  of  this 
nature,  must  be  measured  in  its  force  by  the 
relation  of  the  asserted  violation  to  the 
individual  lot.  I  am  unable  to  discern  any 
duty,  the  failure  of  performance  of  which 


a  great  many  trades,  industries,  and  call- 
ings that  are  dangerous,  offensive,  or  nox- 
ious to  the  neighboring  inhabitants,  may 
afTord  a  definition  of  the  term  "tenement 
house"  much  more  exact  and  practical 
than  any  legislative  or  lexicographic  defi- 
nition; when  classed  with  such  a  list  of 
recognized  nuisances,  the  term  "tenement 
house,"  as  used  in  such  a  covenant,  must 
be  taken  to  mean  the  abode  of  squalor, 
filth,  disease,  disorder,  and  crime,  especial- 
ly when  it  appears  that  the  only  tenement 
house  known  in  that  locality  at  the  time 
the  covenant  was  entered  into  was  of  that 
kind;  and  therefore  such  a  covenant  can- 
not be  construed  to  forbid  the  erection 
of  an  apartment  house,  which  was  then 
unknown,  and  which  differs  as  much  in 
every  essential  of  a  human  abode  from 
the  then  known  tenement  house,  as  the 
palace  of  a  king  differs  from  the  hut  of 
a  peasant.  Kitching  v.  Brown,  180  N.  Y. 
414,  70  L.R.A.  742,  73  N.  E.  241. 

In  the  last  named  case,  however,  there 
was  an  emphatic  dissent  by  three  of  the 
seven  judges,  upon  the  ground  that,  neither 
in  any  changed  conditions  of  the  neighbor- 
hood, nor  in  any  legal  distinction  be- 
tween the  terms  "tenement  house"  and 
"apartment  house,"  was  there  any  justifi- 
cation for  denying  equitable  relief  against 
the  erection  of  the  apartment  house.  And 
the  very  pertinent  question  is  asked:  If 
the  legal  meaning  of  "community  house" 
is  not  to  be  given  to  the  term  "tenement 
house,"  where  shall  the  line  of  distinction 
be  drawn  between  the  two  kinds  of  tene- 
ment houses? 

Of  course,  a  tenement  house  with  stores 
on  the  first  fioor,  and  each  of  the  four 
other  fioors  arranged  for  the  accommodation 
of  four  families,  violates  a  covenant  not 
to  erect  a  tenement  house;  but  if  any 
such  tenement  houses  have  already  been 
erected  in  the  neighborhood,  a  permanent 
injunction  may  not  be  granted,  but  the 
objector  may  be  left  to  an  action  for  dam- 
ages. Amerman  v.  Deane,  132  N.  Y.  355, 
28  Am.  St.  Rep.  684,  30  N.  E.  741. 

In  one  case  it  appeared  that  a  covenant 
originally  forbidding  "any  tenement  house" 
was  later  modified  by  adding  "not  mean- 
ing, however,  what  is  known  as  a  flat 
or  apartment  house,  provided  that  it  be 
45  L.R.A.(N.S.) 


equal  in  class  to"  certain  ones  named.  It 
was  said  that  the  covenant  in  its  original 
form  was  one  against  use,  and  not  against 
construction;  but  as  modified  it  became 
one  against  construction,  and  not  against 
use,  so  that  the  question  then  was  as  to 
whether  the  building  contemplated  was 
equal  or  inferior  in  class  to  the  ones  named 
as  the  standard  of  construction.  Long- 
worth  V.  Deane,  16  App.  Div.  4{|1,  44  N.  Y. 
Supp.  423. 

j,  FUU  or  tenement  house. 

A  covenant  against  the  erection  of  any 
building  of  the  character  known  as  flats 
or  tenement  houses  prohibits  the  alter- 
ation of  a  two-story  house  so  as  to  adapt 
it  to  the  occupancy  of  two  families,  one 
on  each  fioor,  with  a  single  entrance,  what 
is  known  as  a  Queen  Anne.  Godfrey  v. 
Hampton,  148  Mo.  App.  157,  127  S.  W. 
626. 

And  a  covenant  not  to  erect  any  build- 
ing that  shall  be  used  or  occupied  as  a 
fiat  or  tenement  house  prohibits  the  erec- 
tion of  a  two-story  and  attic  house,  with 
one  front  entrance  loading  to  separate  hall 
ways,  arranged  for  two  families,  and  with 
a  complete  housekeeping  suite  upon  each 
floor.  Lignot  ▼.  Jaekle,  72  N.  J.  Eq.  233. 
66  Atl.  221. 

Also  a  covenant  to  occupy  and  use  the 
premises  for  residence  purposes  only,  ex- 
pressly excluding  use  for  flats  and  apart- 
ment houses,  prohibits  a  "duplex  house,"  a 
double  house  two  stories  nigh  designed 
to  accommodate  one  family  on  each  floor. 
Kenwood  Land  Co.  v.  Hancock  Invest.  Co. 
169  Mo.  App.  715,  155  S.  W.  861. 

Likewise,  a  covenant  against  the  erec- 
tion of  any  buildings  except  dwelling 
houses,  and  against  any  tenement,  apart- 
ment, or  community  house,  is  violated  by 
the  erection  of  a  six-story  modern  apart- 
ment house  containing  forty-two  independ- 
ent and  separate  suites  of  rooms,  the  cove- 
nant having  been  entered  into  at  a  time 
when  such  apartment  houses  were  not  un- 
known; but  the  form  of  the  remedy  against 
the  violation  may  be  afTected  by  the  fact 
that  many  such  buildings  have  been  erect- 
ed in  the  neighborhood.  McClure  ▼.  Lcay- 
craft,  183  N.  Y.  36,  76  N.  E.  961,  6  Ann. 
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should  operate  as  an  equitable  bar,  upon 
the  part  of  an  owner  of  a  single  lot  on  a 
tract  of  land  similar  to  the  one  now  in 
question,  to  apply  to  the  courts  for  the 
enforcement  of  restrictive  covenants,  the  vio- 
lations of  which  in  no  appreciable  manner 
affect  such  owner.  .  .  .  The  violations 
.  .  .  are  manifestly  all  far  from  the  lot 
of  complainant,  and  in  no  way  affect  the 
desirability  of  complainant's  lot."  In  that 
case  there  had  been  over  fifty  violations 
in  different  parts  of  the  restricted  district. 
We  find  the  law  well  settled  to  the  effect 
that  a  person  owning  property  in  restricted 
territory  does  not  waive  or  lose  his  right 


I  to  enforce  the  restrictions  where  their  vio- 
lation becomes  especially  and  personally 
offensive  and  injurious  to  him  and  his  prop- 
erty, by  reason  of  his  previous  omission  to 
take  notice  of  violations,  and  insist  on  ob- 
servance of  the  covenants,  in  cases  not 
affecting  him  or  his  interests,  or  the  lo- 
cality in  which  his  property  is  situated. 
Brigham  v.  H.  J.  Mulock  Co.  74  N.  J.  Eq. 
287,  70  Atl.  185;  McGuire  v.  Caskey,  62 
Ohio  St.  419,  57  N.  E.  53;  Stewart  v.  Finkel- 
stone,  206  Mass.  28,  28  L.R.A.(N.S.) 
634,  138  Am.  St.  Rep.  370,  92  N.  E. 
37;  German  v.  Chapman,  L.  R.  7 
Ch.    Div,    271,    47  L.    J.    Ch.    N.    S.    250, 


Gas.   45,  reversing  97   App.  Div.   618,   90 
N.  Y.  Supp.  233. 

A  "flat"  etymologically  is  a  floor  in  a 
building.  Later  the  use  of  the  word  be- 
came restricted  to  a  floor  completely 
equipped  for  housekeeping  purposes.  A 
building  containing  such  floors,  so  equipped, 
each  of  which  is  called  a  "flat,"  is  some- 
times itself  termed  a  "flat,"  but,  more 
properly  speaking,  should  be  called  a  "flat 
iiouse."  Any  building  consisting  of  more 
than  one  story,  in  which  building  there  are 
one  or  more  suites  of  rooms  on  each  floor 
equipped  for  separate  housekeeping  pur- 
poses, is  a  "flat"  or  "flat  house."  Lignot 
V.  Jaekle,  supra. 

"Tenement  house,"  as  here  used,  means 
a  community  house  occupied  by  persons  of 
small  means,  the  distinguishing  character- 
istics of  which  are  the  use  in  common  of 
certain  facilities  by  people  crowded  into 
insufficient  space  and  deprived  of  many  of 
the  essentials  of  privacy,  decency,  and 
health.     Ibid. 

The  fact  that  a  "flat  house,"  as  it  be- 
came more  costly,  came  to  be  known  as 
an  "apartment  house,"  cannot  vary  or  alter 
the  rights  of  the  parties;  and  the  only 
distinction  suggested  between  an  "apart- 
ment" and  a  "flat"  is  the  amount  of  rent. 
But  even  if  the  distinction  is  a  real  one, 
it  cannot  be  held  that  a  charge  of  $35  or 
$40  a  month  rent  turns  what  is  other- 
wise a  "flat"  into  an  "apartment."     Ibid. 

A  covenant  against  a  flat  or  tenement 
house  is  intended  to  prevent  plural  occu- 
pancy, that  is,  to  prevent  houses  from  be- 
ing occupied  by  more  than  one  family,  each 
living  by  itself.  Godfrey  v.  Hampton, 
supra. 

The  word  "flat"  has  no  technical  legal 
meaning,  and  where  the  testimony  as  to 
its  application  to  a  particular  structure 
is  contradictory,  the  question  is  one  of 
fact.    Ibid. 

A  covenant  to  use  premises  for  residence 
purposes  only,  and  forbidding  flats  and 
a])artment  houses,  prohibits  not  only  a 
building  designed  for  an  apartment  house 
or  constructed  with  flats  therein,  but  it 
also  prohibits  the  use  and  occupancy  of  a 
house  in  such  a  way  as  to  turn  it  into 
flats  or  make  it  an  apartment  house.  Such 
a  covenant  is  intended  to  prevent  plural 
45  L.R.A.(N.S.) 


occupancy.     Kenwood    Land    Co.    v.    Han- 
cock Invest.  Co.,  supra. 

Ic.  Mi8cellaneo'U8, 

A  covenant  that  the  land  shall  not  oe 
used  for  any  purpose  which  might  be 
deemed  a  nuisance  is  not  violated  by  the 
erection  of  a  three-suite  dwelling  house. 
Re  Robertson,  23  Ont.  L.  Rep.  286,  20  Ont. 
Week.  Rep.  712,  3  Ont.  Week.  N.  431. 

In  the  dissenting  opinion  by  Britton, 
J.,  in  Pearson  v.  Adams,  27  Ont.  L.  Rep. 
87,  3  Ont.  Week.  N.  1660,  7  D.  L.  R.  139, 
it  was  stated  that  in  Campbell  v.  Bain- 
bridge  [1911]  2  Scot.  L.  T.  373,  the  pro- 
hibition was  of  "houses  or  buildings  of 
any  kind  other  than  villas  or  dwelling 
houses  with  oflices,"  and  that  it  was  held 
that  the  building  of  tenements  was  not 
prohibited.  The  lord  president  is  quoted 
as  saying  that  a  tenement  of  dwelling 
houses  is  just  a  dwelling  house,  and  that 
in  ordinary  parlance  a  set  of  flats  could 
be  called  a  dwelling  house. 

m.  Application   of  covenants   to   par- 
ticular  hinds  of  huildings. 

Under  the  heading,  "Construction  of  par- 
ticular forms  of  covenants,"  the  problem 
here  presented  has  been  discussed  from  the 
standpoint  of  the  various  forms  of  cove- 
nants with  which  the  cases  deal,  the  ques- 
tion there  being:  What  buildings  are  per- 
mitted, and  what  buildings  are  prohibited, 
by  this  particular  form  of  covenant?  The 
purpose  of  this  division  of  the  note  is 
briefly  to  restate  the  result  of  the  in- 
quiry from  the  standpoint  of  the  various 
kinds  of  buildings  alleged  to  be  in  -  vio- 
lation of  the  covenants,  the  question  here 
being:  What  covenants  are  violated,  and 
what  covenants  are  not  violated,  by  this 
particular  kind  of  building? 

a.  Double  hotise. 

1,  Divided   horizontally. 

Houses  designed  for  the  accommodation 
of  two  families,  and  no  more,  are  here 
classified  under  the  head  "Double  houses," 
no  matter  whether  the  courts  or  the  parties 
called  them  double  houses,  fiats,  apartment 
houses,  or  tenements. 
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37  L.  T.  N.  8.  685,  26  Week.  Rep.  149;  Lat- 
timer  v.  Livermore,  72  N.  Y,  174;  Landell 
V.  Hamilton,  176  Pa.  327,  34  LJR.A.  227, 
34  Atl.  663;  Spahr  v.  Cape,  143  Mo.  App. 
114,  122  S.  W.  379;  McDougall  v.  Schneider, 
134  App.  Div.  208,  118  N.  Y.  Supp.  861; 
Rowland  v.  Miller,  139  N.  Y.  93,  22  L.R.A. 
182,  34  N.  E.  765. 

The  remaining  question  to  be  considered 
is   whether   a   proper   construction   of   the 


restrictions  in  the  deed  prohibits  the  erec- 
tion of  double  houses.  Brill  himself  testi- 
fies: '^I  figure  putting  up  a  nice  double 
house  with  one  entrance."  If  we  regard  the 
strict  definition  of  the  term  he  uses,  he 
figures  on  building  two  houses  in  a  set  to- 
gether,— a  pair, — a  house  multiplied  by  two, 
composed  of  two  equivalent  or  corresponding 
parts,  containing  the  same  portion  of  mea- 
sure as  to  size,  strength,  etc.,  repeated.  The 


It  has  been  held  that  a  two-story  house 
designed  for  the  accommodation  of  two 
families,  one  on  each  floor,  each  distinct 
and  complete  in  itself,  and  with  separate 
approaches  from  the  street,  violates  a  cove- 
nant against  the  erection  of  more  than 
one  house  (Ilford  Park  Estates  v.  Jacobs, 
[1903]  2  Ch.  522,  1  B.  R.  C.  988,  72  L.  J. 
Ch.  N.  S.  699,  89  L.  T.  N.  S.  295,  19  Times 
L.  R.  574) ;  or  a  covenant  not  to  occupy 
the  premises  except  for  one  dwelling  house 
(Harris  v.  Roraback,  137  Mich.  292,  109 
Am.  St.  Rep.  681,  100  N.  W.  391);  or  a 
covenant  against  anything  but  a  two- 
story  dwelling  house,  this  being  interpreted 
to  mean  a  dwelling  house  designed  for  a 
single  family  (Bagnall  v.  Young,  151  Mich. 
69,  114  N.  W.  674) ;  or  a  covenant  against 
anything  but  a  private  residence  (Koch 
V.  Gorruflo,  77  N.  J.  Eq.  172,  140  Am.  St. 
Rep.  552,  76  Atl.  767 ) ;  or  a  covenant 
against  fiats  or  tenements  houses  (Godfrey 
V.  Hampton,  148  Mo.  App.  167,  127  8.  W. 
626;  Lignot  v.  Jaekle,  72  N.  J.  Eq.  233, 
65  Atl.  221)  ;  or  a  covenant  against  fiats 
and  apartment  houses  (Kenwood  Land  Co. 
V.  Hancock  Invest.  Co.  169  Mo.  App.  715, 
155  S.  W.  861 ) . 

But  such  a  building  does  not  violate 
a  covenant  that  the  buildings  erected  shall 
be  used  for  residence  or  dwelling  purposes 
only,  and  not  in  any  objectionable  manner 
whatever  (McDonald  v.  Spang,  55  Misc. 
332,  105  N.  Y.  Supp.  617);  or  a  covenant 
to  erect  only  a  dwelling   (James  v.  Irvine, 

141  Mich.  376,  104  N.  W.  631) ;  or  a  cove- 
nant against  more  than  one  house  on  each 
lot  (Pank  V.  Eaton,  115  Mo.  App.  171,  89 
8.  W.  686). 

2,  Divided  vertically. 

A  double  house  divided  vertically  into 
two  parts,  each  one  designated  for  a  sepa- 
rate family,  violates  a  covenant  against 
any  building  other  than  a  dwelling  house 
(ScHADT  V.  Brill)  ;  or  a  covenant  for- 
bidding more  than  one  building  upon  each 
lot  (Brighara  v.  H.  G.  Mulock  Co.  74  N. 
J.   Eq.  287,   70  Atl.   185). 

3.  Oenerally, 

In  the  following  cases,  the  statement  of 
facts  does  not  reveal  whether  the  building 
in  question  was  divided  horizontally  or 
vertically. 

A  "duplex"  or  two-family  residence  vio- 
lates a  covenant  not  to  erect  any  "dwelling 
house"    (Kingston  v.   Busch,  — "  Mich.  — , 

142  N.  W.  754) ;  but  does  not  violate  a 
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covenant  that  not  more  than  one  '"build- 
ing"  shall  be  erected  on  each  lot  (Fortes- 
que  v.  Carroll,  76  N.  J.  Eq.  683,  75  AtL 
923,  Ann.  Cas.  1912  A,  79). 

b.  Flat  house. 

For  the  purposes  of  this  classification, 
only  those  "fiat  houses"  that  were  designed 
for  the  accommodation  of  more  than  two 
families  are  included  in  this  subdivision; 
those  designed  for  two  families  only, 
though  termed  "flats,"  are  here  classified 
as  "double  houses." 

A  fiat  house  designed  for  the  accom- 
modation of  more  than  two  families  vio- 
lates a  covenant  against  more  than  one 
dwelling  on  each  lot  (Sanders  v.  Dixon, 
114  Mo.  App.  229,  89  S.  W.  677);  or  a 
covenant  that  only  one  single  dwelling 
house  shall  be  erected  upon  each  lot  (Gil- 
lis  V.  Bailey,  17  N.  H.  18) ;  or  a  covenant 
that  no  more  than  one  messuage  or  dwell- 
ing house  shall  be  erected,  and  that  such 
messuage  shall  be  adapted  for  a  private 
residence  only  (Rogers  v.  Hosegood  [19001 
2  Ch.  388,  69  L.  J.  Ch.  N.  S.  662,  83  L.  T. 
N.  S.  186,  16  Times  L.  R.  489,  48  Week. 
Rep.  659)  ;  or  a  covenant  against  any 
building  other  than  for  the  use  of  a  private 

dwelling  (Skillman  v.  Smatheurst,  67  N. 
J.  Eq.  1,  40  Atl.  856);  and,  of  course, 
such  a  building  violates  a  covenant  that 
no  dwelling  house  shall  be  erected  to  con- 
tain more  than  two  tenements,  or  be  con- 
structed for  more  than  two  families  (Ivar- 
son  V.  Mulvey,  179  Mass.  141,  60  N.  E. 
477. 

And  a  block  of  fiats  is  a  "house"  within 
the  meaning  of  a  covenant  not  to  erect 
more  than  a  stipulated  number  of  "houses." 
Kimber  v.  Admans  [19001  1  Ch.  412,  69 
L.  J.  Ch.  N.  S.  296,  82  L.  T.  N.  S.  136, 
16  Times  L.  R.  207,  48  Week.  Rep.  322. 

But  a  fiat  house  does  not  violate  a  cove- 
nant that  the  property  shall  be  used  for 
residence  purposes  onlv  (Tillotson  v.  Greg- 
ory, 151  Mich.  328,  114  N.  W.  1025);  or 
a  covenant  for  the  erection  of  "only  a 
single  dwelling,"  this  phrase  being  taken 
to  mean  only  one  dwelling  house,  and  there 
being  at  the  time  other  fiats  and  apart- 
ment houses  in  the  vicinity  (Hutchinson 
V.  Ulrich,  145  111.  336,  21  L.R.A.  391,  34 
N.  E.  556). 

And  a  covenant  to  erect  a  substantial 
two-story  dwelling  house  of  a  certain  mini- 
mum cost  does  not  prohibit  a  three-story 
building  of  a  greater  cost,  with  stores  on 
the    first    fioor    and    fiats    above.     Hurley 
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:fact  that  the  proposed  double  house  is  to 
have  one  entrance,  or  be  so  designed  ex- 
ternally as  to  resemble  a  single  dwelling 
house,  or  more  expensive,  or  of  better  ar- 
•chitecture,  is  not  of  controlling  significance. 
Buildings  erected  for  apartment  houses  and 
flats  often  have  a  single  front  entrance,  are 
generally  more  expensive  than  surrounding 
private  residences,  and,  frequently,  are  of 
imposing  and    pleasing   architecture.        A 


double  house  is  one  step  frpm  the  private 
home  dwelling  towards  the  latter  class  of 
places  of  abode,  sometimes  designated  "com- 
munity houses."  The  structure  defendants 
propose  to  erect,  standing  alone,  might  not 
be  in  a  sense  unworthy  of  the  neighborhood, 
but  that  is  not  the  test  in  construing  this 
restriction.  If  one  can  build  a  double  hoiise 
in  that  subdivision,  all  may  do  so.  If  per- 
mitted, it  also  opens  the  door  to  economize 


T.  Brown,  44  App.  Div.  480,  60  N.  Y.  Supp. 
846. 

o.  Apartment  house, 

A  modem  high-grade  apartment  house 
•does  not  violate  a  covenant  to  use  the  prem- 
ises for  residence  purposes  only  (McMurtry 
T.  Phillips  Invest.  Co.  103  Ky.  308,  40 
L.RJI1.  489,  45  S.  W.  96) ;  or  a  covenant 
-to  erect  only  first-class  dwelling  houses 
(Bates  V.  Logeling,  137  App.  Div.  578,  122 
N.  Y.  Supp.  251;  Holt  v.  Fleischman,  75 
App.  Div..  593,  78  N.  Y.  Supp.  647) ;  or  a 
-covenant  that  every  residence  erected  shall 
be  a  detached  house,  that  the  land  shall 
be  used  for  residence  purposes  only,  and 
not  for  any  purpose  which  might  be 
deemed  a  nuisance  (Re  Robertson,  25  Ont. 
L,  Rep.  286,  20  Ont.  Week.  Rep.  712, 
"3  Ont.  Week.  N.  431 ) ;  or  a  covenant  not 
to  erect  any  building  except  for  use  as  a 
family  residence  (Sonn  v.  Heilberg,  38 
App,  Div.  516,  56  N.  Y.  Supp.  341);  or 
4k  covenant  not  to  erect  any  one  of  several 
manufacturing  establishments  named,  or 
4tny  tenement  house,  or  any  other  trade, 
manufactory,  business,  or  calling  which 
may  be  dangerous,  noxious,  or  offensive  to 
the  neighboring  inhabitants  (Hitching  v. 
Brown,  180  N.  Y.  414,  70  L.R.A.  742,  73 
N.  E.  241,  affirming  on  this  point  92  App. 
Div.  160,  87  N.  Y.  Supp.  75;  White  v. 
Collins  Bldg.  &  Constr.  Co.  82  App.  Div. 
1,  81  N.  Y.  Supp.  434;  Marx  v.  Brogan, 
111  App.  Div.  480,  98  N.  Y.  Supp.  88; 
Musgrave  v.  Sherwood,  54  How.  Pr.  338, 
reversing  53  How.  Pr.  311,  and  being  prac- 
tically affirmed  in  23  Hun,  669,  although 
reversed  on  another  point;  Boyd  v.  Ker- 
win,  15  N.  Y.  Supp.  721 ) ;  or  a  covenant 
against  a  tenement  house  (Ranger  v.  Lee, 
66  Misc.  144,  121  N.  Y.  Supp.  328). 

But  an  apartment  house  violates  a  cove- 
nant against  the  erection  of  more  than  one 
•dwelling  on  each  lot  (Thompson  v.  Lan- 
gan,  —  Mo.  App.  — ,  154  S.  W.  808) ;  and 
«  covenant  that  the  lands  are  to  be  used 
only  as  a  site  for  detached  dwelling  houses 
(Pearson  v.  Adams,  27  Ont.  L.  Rep.  87, 
3  Ont.  Week.  N.  1660,  7  D.  L.  R.  139)  ; 
and,  of  course,  it  violates  a  covenant 
against  the  erection  of  any  buildings  ex- 
•cept  dwelling  houses,  or  any  tenement, 
apartment,  or  community  house  (McClure 
V.  Leaycraft,  183  N.  Y.  36,  75  N.  E.  961, 
5  Ann.  Cas.  45,  reversing  97  App.  Div. 
518,   90  N.   Y.   Supp.   233). 

And  in  Burton  v.  Stapely,  4  Ohio  N.  P. 
N.  S.  65,  17  Ohio  Dec.  1,  it  was  held  that 
-such  an  apartment  house  violates  a  cove- 
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nant  to  use  the  premises  for  residence  pur- 
poses only,  and  this  was  affirmed  without 
opinion  in  74  Ohio  St.  461,  78  N.  E.  1120. 
But  the  circuit  court,  which  was  reversed 
by  the  supreme  court,  was  of  the  opposite 
opinion.  See  II.  a.  and  see  McMurtry  v. 
Phillips  invest.  Co.  supra. 

Also  an  apartment  house  with  a  verti- 
cal division  wall  extending  the  whole 
height  of  the  building,  dividing  it  into 
two  equal  parts,  each  part  containing 
seven  or  eight  apartments,  is  a  "pair  of 
semidetached  buildings,"  within  the  mean- 
ing of  a  covenant  that  every  pair  of  semi- 
detached buildings  erected  upon  the  prem- 
ises shall  have  appurtenant  thereto  lands 
having  a  stipulated  frontage  upon  a  cer- 
tain avenue.  Holden  v.  Ryan,  22  Ont. 
Week.  Rep.  767,  3  Ont.  Week.  N.  1585, 
4  D.  L.  R.  151. 

d.  Tenement  house. 

Buildings  designed  for  the  accommo- 
dation of  only  two  families,  even  though 
designated  as  tenement  houses  by  the 
courts,  are  here  treated  under  the  head 
"Double  house,"  supra. 

A  tenement  house  violates  a  covenant 
that  no  building  shall  be  constructed  or 
maintained  other  than  for  a  single  family, 
or  as  a  double  or  semidetached  house 
(Allen  V.  Barrett,  213  Mass.  36,  99  N.  E. 
675) ;  and  a  covenant  to  use  the  premises 
for  the  purposes  of.  a  private  dwelling  or 
residence  only  (Linwood  Park  Co.  v.  Van 
Dusen,  63  Ohio  Si.  183,  58  N.  E.  576); 
and,  of  course,  it  violates  a  covenant  not 
to  erect  a  tenement  house  (Amerman  v. 
Deane,  132  N.  Y.  355,  28  Am.  St.  Rep. 
584,  30  N.  E.  741). 

But  a  tenement  hcluse  docs  not  violate 
a  covenant  that  only  dwelling  houses  shall 
be  built.  Roth  v.  Jung,  79  App.  Div.  1, 
79  N.  Y.  Supp.  822. 

In  Levy  v.  Schreyer,  177  N.  Y.  293,  69 
N.  E.  589,  the  covenant  provided  that  no 
tenement  house  should  be  built  or  any 
house  except  private  dwellings,  and  a  build- 
ing of  three  stories  was  erected,  each 
floor  being  arranged  to  accommodate  a 
separate  family.  It  was  held  that  this 
building  met  the  requirements  of  the  cove- 
nant so  far  as  outward  appearances  and 
cost  were  concerned,  and  violated  the  cove- 
nant only  with  respect  to  the  interior  ar- 
rangement, and  an  injunction  wa.s  granted 
against  any  use  of  the  building  except  for 
private  residences,  but  the  doatruction  of 
the  building  itself  was  not  ordered. 

H.  C.  Sh. 
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us  to  space  and  expenditure,  thus  by  indi- 
rection evading  the  purpose  of  the  minimum 
cost  requirement.  The  restrictions  in  his 
<iecd  prohibit  the  purchaser  from  erecting 
upon  his  lot  any  building  ''other  than  a 
dwelling  house  with  the  usual  appurte- 
nances/' and  no  dwelling  is  to  be  erected 
thereon  to  cost  less  than  $5,000.  If  "a 
dwelling  house"  means  also  a  double  house, 
the  latter  may  be  built  for  $5,000,  with  the 
result  that  each  family  in  the  restricted 
district  is,  in  effect,  permitted  to  reside  in 
a  $2,500  house  on  a  half  lot.  And  we  sec 
no  reason  for  stopping  there  if  defendants' 
contention  is  correct.  If  "a  dwelling  house," 
in  the  connection  it  is  used,  does  not  mean 
a  house  designed  and  constructed  for  the 
dwelling  of  a  single  family  on  each  lot,  a 
triple  or  quadruple  house  on  each  lot, 
designed  for  three  or  four  families,  if  under 
one  roof  and  with  a  single  entrance,  would 
be  a  departure  from  a  single  dwelling  only 
in  the  degree  of  physical  difference,  and 
not  in  violation  of  any  legal  restriction. 
Furthermore,  if  the  restrictions  do  not 
prohibit  a  double  house,  what  legal  purpose 
is  served  in  feigning  the  external  appear- 
ance of  a  single  house  by  a  single  entrance 
and  the  style  of  architecture  adopted? 
Either  this  restriction  means  one  dwelling 
for  a  single  family  on  each  lot,  or  there  is 
no  restriction  except  one  house  on  each 
lot,  designed  to  be  a  dwelling  for  as  many 
families  or  persons  as  the  owner  sees  fit, 
to  cost  not  less  than  $5,000.  A  "dwelling 
house"  is  "the  house  in  which  a  man  lives 
with  liis  family,  a  residence;  the  apartment 
or  building,  or  group  of  buildings,  occu- 
pied by  a  family  as  a  place  of  residence." 
Black's  L4i\v  Diet.  Literally  taken,  this 
would  seem  to  make  each  apartment  in  an 
apartment  house  "a  dwelling  house."  Tak- 
ing the  restriction  in  its  common,  ordinary, 
and  popular  sense,  applyinj;  the  legal  defi- 
nition of  "a  dwelling  house,"  and  construing 
ft  in  the  light  of  the  surrounding  conditions 
and  circumstances  as  proven,  we  conclude 
it  was  the  intention  to  restrict  buildings  on 
each  lot  to  a  single  dwelling,  with  its  ap- 
purtenances. 

Wc  think  this  construction  is  in  harmony 
witli  the  principles  announced  in  Bri^jham 
v.  II.  G.  Mulock  Co.  74  N.  J.  Eq.  287,  70 
Atl.  185,  wherein  it  is  said:  "The  covenant 
forbidding  more  than  one  building  to  be 
erected  upon  each  lot  for  dwelling  house 
purposes  is,  in  my  judgment,  broken  by 
the  erection  of  what  is  commonly  known  as 
*a  double  house;*  that  is,  two  houses  under 
one  roof.  Such  a  structure  is  as  much  two 
buildings  for  dwelling  house  purposes  as 
though  separate  roofs  existed."  Also  the 
following  cases  decided  by  this  court: 
Harris  v.  Roraback,  137  Mich.  203,  100  N. 
4o  L.R.A.(N.S.) 


W.  391,  100  Am.  St.  Rep.  081;  Bagnall  v. 
Young,  161  Mich.  69,  114  N.  W.  674.  In  the 
latter  case,  which  in  principle  is  very 
similar  to  this,  the  following  language  is- 
used:  "We  decide  that  'a  two-story  dwell- 
ing house'  means,  in  this  restriction,  'one- 
two-story  dwelling  house'  designed  and  used 
for  a  single  dwelling,  upon  each  lot." 

The  decree  of  the  trial  court  is  affirmed^ 
with  costs. 


GEORGIA  SUPRBME  COURT. 

MARY  HELMKEN,  Guardian,  etc.,  of  Wal- 
ter B.  Meyer  et  al.,  Plff.  in  Err., 

V. 

CATHERINA   MEYER. 

(138   Ga.  467,   75   S.  E.  586.) 

Cotenancy  —  ImpiroTcments  —  compen* 
satlon. 

1.  A  cotenant  acting  in  good  faith  and 
for  the  purpose  of  honestly  bettering  the 
property,  and  not  for  the  purpose  of  em- 
barrassing his  cotenants,  or  encumbering 
the  estate,  or  hindering  partition,  will  be 
entitled  to  compensation  to  the  extent  that 
his  substantial  and  useful  improvements^ 
have  added  to  the  value  of  the  common 
property. 

Same  —  charge  on  land. 

2.  Such  claim  for  compensation  is  an 
equitable  charge  upon  the  land,  and  not  a 
title  or  interest  in  the  land. 

Dower    '—    iniprovemonts    by    cotenant..^ 

3.  Jn  this  state  a  widow  is  only  dowablo 
in  lands  of  which  her  husband  died  seised 
and  possessed.  Therefore  the  widow  of  an  .' 
improving  cotonant  is  not  entitled  to  have 
assigned,  in  addition  to  dower  in  her  hus- 
band's undivided  share  in  the  whole  prem- 
ises, also  a  dower  estate  in  the  improve- 
ments placed  there  by  her  husband,  al- 
though in  a  partition  of  the  premises  by 
sale  the  husband  would  be  equitably  en- 
titled to  be  compensated  for  his  improve- 
ments to  the  extent  they  may  have  en- 
hanced the  common  property. 

(August   13,    1912.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  in 

Headnotes  by  Evans,  P.  J. 


Note.  —  night  of  Rtircestior  to  share  of 
cotenant  to  lattcr^s  claim  to  nUoiV' 
ance  for  improvements  to  eonimoit 
properttf. 

The  subject  presented  by  the  title  in- 
volves the  qnestion  whether  or  not  the  at-^ 
tributes  or  incidents  of  real  property  at- 
tach to  a  cotenant's  claim  to  allowance  for 
improvements  made  by  bim  enhancing  the- 
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plaintiff'B  favor  in  an  action  for  assignment 
of  dower.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Osborne  &  Ijawrence  and  Ed- 
mund H.  Abrahams,  for  plaintiff  in  er- 
ror: 

A  volunteer  or  trespasser  who  improved 
property  belonging  to  another  did  so  at  his 
own  peril. 

Madigan  ▼.  McCarthy,  108  Mass.  376,  11 
Am.  Rep.  371;  Re  Minot,  164  Mass.  41,  41 
N.  E.  63;  Taylor  v.  Kemp,  86  Ga.  181,  12 
S.  E.  296. 

Fixtures  and  improvements  attached  to 
the  land  pass  with  it. 

Webster  v.  Potter,  105  Mass.  416;  How- 
ard V.  Fesseuden,  14  Allen,  124;  Oakman 
V.  Dorchester  Mut.  F.  Ins.  Co.  98  Mass.  57; 
Poor  V.  Oaicman,  104  Mass.  309. 


The  act  of  one  cotenant  in  destroying  the 
possession  of  the  other  cotenants,  and  util- 
izing their  property  by  improving  the  same 
in  such  manner  as  to  render  it  incapable 
of  division  or  use  without  the  removal  of 
such  improvements,  is  the  same  as  the  act 
of  a  volunteer  or  trespasser. 

The  wife  of  a  tenant  in  common  shall  be 
endowed,  but  in  such  cases  the  dower  shall 
be  assigned  in  common  too,  and  not  by 
metes  and  bounds,  for  she  cannot  have  it 
otherwise  than  her  husband  had. 

2  Crabb,  Real  Prop.  §  952,  citing  Park, 
Dower,  §  413,  1  Inst.  34b;  Brownl.  127;  1 
Rolle,  Abr.  676,  682;  Slaughter  v.  Culpep- 
per, 44  Ga.  319. 

Dower  attached  to  the  land  without  the 
Improvements. 

La  Grange  Mills  v.  Kener,  121  Ga.  435, 


value  of  the  common  property,  assuming 
that  such  claim  is  in  itself  well  founded. 
The  question  as  to  when  an  allowance  for 
such  improvements  may  be  made  as  be- 
tween the  cotenants,  or  as  to  the  form  in 
which  the  relief  will  be  granted  as  between 
them,  is  not  within  the  scope  of  the  nolc. 

Generally  as  to  the  liability  of  tenants 
in  common  for  improvements  and  repairu 
to  the  common  propertv,  see  note  to  Ward 
V.  Ward,  29  L.R.A.  449. 

The  question  under  annotation  has  very 
seldom  been  directly  decided  by  the  courts. 
Indeed  Helmken  v.  Meyer  appears  to  be 
the  only  case  on  the  question  whether  dow- 
er right  will  attach  to  such  a  claim.  It  is 
necessary,  therefore,  to  state  some  prin- 
ciples as  a  basis  for  reasoning,  although  the 
same  are  not  strictly  within  the  scope  of 
this  note. 

By  comparison  it  would  seem  that  the 
right  of  a  tenant  in  common  to  compel  bin 
cotenant  to  account  to  him  for  rents,  prof- 
its, embezzlement,  and  waste  should  rest 
upon  a  firmer  foundation  than  does  his 
right  to  compel  contribution  for  improve- 
ments. It  was  said  in  CosgrifT  v.  Foss, 
152  N.  Y.  104,  36  L.R.A.  763,  57  Am.  St. 
Rep.  500,  46  N.  E.  307,  that  the  latter 
right  "might  enable  one  cotenant  to  'im- 
prove' the  other  out  of  his  share  of  the 
property;"  and  yet  under  the  common  law 
a  tenant  in  common  had  no  such  right  as 
to  profits,  waste,  etc.,  but  was  given  that 
right  by  1  Rev.  Stat.  §  9,  4  Anne,  chap.  16. 
See  2  Bl.  Com.  194;  Co.  Litt.  200b;  4 
Kent,  Com.  2d  ed.  369.  Green  v.  Putnam, 
1  Barb.  508.  On  the  question  of  liability 
of  cotenants  to  account  for  the  use  and  oc- 
cupancy of  the  premises  and  for  rents  and 
profits,  see  notes  to  Schuster  v.  Schuster, 
29  L.R.A.(N.S.)  224,  and  Gage  v.  Gage, 
28  L.R.A.  829. 

Likewise,  the  right  of  a  tenant  in  com- 
mon to  compel  a  partition  of  the  common 
property  did  not  exist  at  common  law.  but 
was  conferred  by  the  statutes  of  31  Hen. 
VIII.  chap.  1,  and  32  Hen.  VIII.  chap.  32. 
See  2  Bl.  Com.  194:  Hunt  v.  Wright,  47 
N.  H.  396,  93  Am.  Dec.  451. 
45  L.R.A.(N.S.) 


It  is  at  once  apparent  that  a  statutory 
right  to  compel  cotenants  to  make  parti- 
tion leaves  the  court  free  to.  make  the 
partition  according  to  its  conception  of  eq- 
uity. In  the  note  to  Ward  v.  Ward,  29 
L.R.A.  452,  there  are  many  cases  cited  to 
the  point,  and  the  general  rule  is  stated 
thus:  "Although  at  common  law,  inde- 
pendent of  statute,  one  cotenant  cannot 
charge  another  with  the  value  of  improve- 
ments made  by  him  upon  the  premises, 
unless  they  are  made  with  the  latter's  con- 
sent, yet  in  equity  a  different  rule  is  ap- 
plied, and  the  court,  acting  upon  the  maxim, 
'He  who  seeks  equity  must  do  equity,*  will 
decree  an  account  and  suitable  compen- 
sation, and  take  them  into  consideration  in 
decreeing  a  partition  of  the  premises,  even 
though  such  improvements  have  been  made 
without  consent,  or  a  promise  of  contribu- 
tion, or  a  request  and  refusal,  when  made 
by  a  cotenant  who  believes  he  owns  the 
fee  in  severalty,  and  also  when  made  bona 
fide,  provided  they  are  necessary,  useful, 
substantial,  and  permanent,  enhancing  the 
value  of  the  estate,  or  when  made  under 
circumstances  creating  an  equitable  lien, 
and  not  merely  for  the  purpose  of  orna- 
mentation, embarrassment,  encumbrance,  or 
Iiindrance;  and  the  court  in  such  cases  will 
direct  that  the  portion  of  the  premises  so 
enhanced  in  value  be  assigned  to  the  tenant 
making  such  improvements,  or,  if  that  can- 
not conveniently  be  done,  and  a  sale  is 
therefore  resorted  to.  will  decree  that  the 
purchase  money  shall  be  so  apportioned  a» 
to  reimburse  such  tenant  his  outlay." 

Ordinarily  the  tenant  making  the  im- 
provements does  not  even  have  a  lien  upon 
the  share  of  his  cotenant  for  the  increased 
value  of  the  latter's  share,  except  in  the 
sense  that  the  court  may  decline  to  inter- 
fere to  make  the  partition  unless  compen- 
sation be  made.    See  note  in  29  L.R.A.  45G. 

Reasoning  from  the  principles  above 
stated  and  from  those  stated  in  the  noto» 
to  which  reference  has  been  made,  it  is 
safe  to  conclude  that  a  tenant  in  common 
does  not,  by  acquiring  an  equitable  claim  for 
improvements  to  the  common  property,  en- 
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40  R.  E.  300;  BaKemore  t.  Davis,  56  Ga.  519; 
Davis  V.  Smith,  5  G&.  274,  48  Am.  Dec. 
279;  Early  v.  Friend,  16  Gratt.  21,  78  Am. 
Dec.  649,  14  Mor.  Min.  Rep.  271;  Nelson  v. 
Clay,  7  J.  J.  Marsh.  138,  23  Am.  Dec.  387; 
Ferris  v.  Montgomery  Land  &  Improv.  Co. 
94  Ala.  557,  33  Am.  St.  Rep.  146,  10  So. 
«07;  Ford  v.  Knapp,  102  N.  Y.  135,  55  Am. 
Rep.  784,  6  N.  E.  283;  Robinson  v.  McDon- 
ald, 11  Tex.  385,  62  Am.  Dec.  480. 

The  improvements  did  not  remain  sepa- 
rate property. 

Aldrich  v.  Husband,  131  Mass.  480;  Hus- 
band V.  Aldrich,  135  Mass.  317;  Gibbs  v. 
Estey,  15  Gray,  687;  Morris  v.  French,  106 
Mass.  326 ;  Madigan  v.  McCarthy,  108  Mass. 
376,  11  Am.  Rep.  371;  Westgate  v.  Wixon, 
128  Mass.  304;  Baldwin  v.  Breed,  16  Conn. 
60;  Wilkinson  v.  Stuart,  74  Ala.  198;  Ward 


▼.  Corbett,  72  Ahu  438;  Smith  ▼.  Smith, 
133  Ga.  170,  65  S.  E.  414. 

Where  an  improving  cotenant  is  the  fath- 
er and  natural  guardian  of  his  minor  chil- 
dren, who  are  the  other  cotenants,  their  con- 
sent to  the  erection  of  the  improvements  on 
their  share  of  the  lands  cannot  be  pre- 
sumed. 

Howard  v.  Tucker,  66  Ga.  323;  13  Am. 
Ac  Eng.  Enc.  Law,  2d  ed.  85;  Buck  v.  Mar- 
tin, 21  S.  C.  590,  53  Am.  Rep.  702;  Thurs- 
ton V.  Dickinson,  2  Rich.  Eq.  317,  46  Am. 
Dec.  56;  Dellet  v.  Whitner,  Cheves,  Eq.  223: 
Hancock  v.  Day,  1  McMull.  Eq.  69,  36  Am. 
Dec.  293;  Thompson  v.  Bostick,  McMull. 
Eq.  79;  Crest  v.  Jack,  3  WAtts,  238,  27  Am. 
Dec.  353;  Cosgriff  v,  Foss,  152  N.  Y.  104, 
36  L.RA.  753,  57  Am.  St.  Rep.  500,  46  N. 
E.  307. 


large  his  proportionate  or  fractional  share 
in  the  improved  property,  and  that  there- 
fore such  claim  does  not  possess  the  attri- 
butes of  real  property  which  inhere  in  the 
share  itself. 

A  clear  distinction  between  the  improve- 
ment itself  and  the  cotenant's  right  to 
contribution  roust  be  kept  in  mind.  The 
improvement  becomes  real  property  as  be- 
tween the  cotenants,  according  to  the  rule 
distinguishing  personal  property  from  real- 
ty generally. 

Thus  in  Aldrich  v.  Husband,  131  Mass. 
480,  it  was  held  that  a  house  erected  at 
the  expense  of  one  cotenant  upon  the  com- 
mon freehold,  without  any  previous  or  con- 
temporaneous agreement  with  the  other 
cotenant  that  it  should  remain  personal 
property,  is  real  property,  and  that  it  could 
not  afterwards  be  made  a  chattel  by  a  parol 
agreement. 

And  in  Baldwin  v.  Breed,  16  Conn.  60, 
it  was  held  that  a  store  building  erected 
bv  one  cotenant,  even  with  the  consent  of 
the  other,  is  real  property,  and  title  to  the 
building  vests  in  both  tenants  in  the  same 
proportion  as  they  hold  the  land.  Here 
the  court  applied,  as  between  tenants  in 
common,  the  general  rule  that  "whatever 
is  affixed  to  the  realty  becomes  part  of  it, 
and  cannot  be  removed,  but  partakes  of  all 
the  incidents  and  properties  of  the  free- 
hold." 

But  because  the  improvement  is  real  es- 
tate, title  thereto  vests  in  all  the  tenants 
in  common  in  the  same  proportion  that 
they  held  title  to  the  property  unimproved. 
No*  court  has  held  that  the  proportional 
part  of  the  whole  property  owned  by  each 
tenant  is  changed  by  the  increase  in  value. 

In  Taylor  v.  Baldwin,  10  Barb.  582, 
affirmed  at  page  626,  the  court,  in  holding 
that  a  cotenant  who  has  improved  the  com- 
mon property  has  no  lien  thereon  for  the 
other's  proportional  share  of  the  expense. 
in  the  absence  of  a  contract  to  that  efTect, 
refused  to  hold  that  the  case  is  analogous 
to  a  vendor's  lien  for  purchase  money,  but 
did  consider  it  analogous  to  a  case  of  a 
4o  L.K.A.(N.S.) 


joint  purchase  of  real  property,  one  party 
furnishing  all  the  purchase  money. 

The  courts  seem  to  hold  that  the  attri- 
butes of  real  estate  do  not  attach  to  the 
right,  but  that  fact  has  not  always  been 
held  conclusive  of  the  right  to  relief.  The 
theory  upon  which  relief  is  granted  makes 
the  decisions  turn  very  largely  upon  the 
particular  circumstances  of  the  case,  hence 
to  a  great  extent  upon  the  discretion  of  the 
court. 

Thus,  in  Green  v.  Putnam,  1  Barb.  500, 
where  a  tenant  in  common  entitled,  if  par- 
tition had  been  made,  to  contribution  from 
his  cotenant  for  permanent  improvements 
to  the  common  property,  conveyed  all  his 
"right  and  interest"  in  the  property  to  an- 
other, and  the  moiety  was  again  sold  under 
a  mortgage  executed  by  the  grantee,  it 
was  held  that  the  purchaser  of  the  moiety 
at  the  mortgage  sale  would,  under  ordinary 
circumstances,  be  entitled  in  partition  pro- 
ceedings to  the  same  rights  to  contribution 
for  improvements  as  the  party  who  made 
them  would  have  been  had  he  retained  the 
moiety.  However,  the  basis  of  the  holding 
was  that  the  cotenant  making  permanent 
improvements  for  the  common  good  has 
an  equity  which  courts  cannot  conscien- 
tiously disregard  in  a  partition  proceeding, 
and  it  was  said  that  his  equity  does  not 
even  constitute  a  lien  upon  the  property, 
and  is  not  enforceable  other  than  by  par- 
tition  proceedings. 

In  Neher  v.  Armijo,  11  N.  M.  67,  66  Pac. 
517,  it  was  admitted  by  the  defendants  that 
the  grantee  of  their  cotenant  was  entitled 
on  partition  to  the  contribution  due  to  his 
grantor  for  improvements  made  upon  com- 
mon property,  but  the  whole  claim  was 
offset  by  rents  received  by  the  grantor  while 
in  possession.  The  terms  of  the  conveyance 
are  not  disclosed. 

On  the  other  hand,  in  Curtis  v.  Poland,  66 
Tex.  511,  2  S.  W.  30,  relief  was  denied  to 
the  grantee  in  a  deed  conveying  all  of 
grantor's  "right,  title,  and  interest"  in  the 
common  property,  upon  the  theory  that  the 
grantor's  claim  upon  the  land  for  improve- 
ments  did   not   pass   to  the  grantee.     The 
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Mr.  R.  R.  Richards,  for  defendant  in 
error: 

The  estate  of  George  Meyer  would  be  en- 
titled upon  partition  to  be  compensated  for 
the  value  of  the  dwelling  house  erected  by 
him  upon  the  land. 

Jackson  v.  Deese,  35  Ga.  88;  Griffin  t. 
Griffin,  33  Ga.  107;  Rodgers  v.  Price,  105 
Ga.  67,  31  8.  E.  126;  Brown  v.  Mooney,  JOS 
Ga.  334,  33  S.  E.  942;  Crawford  v.  Broom^ 
head,  97  Ga.  614,  25  S.  E.  487;  Cook  v. 
Rainey,  61  Ga.  452;  Shumate  v.  Harbin,  35 
S.  C.  521,  16  S.  E.  270;  Howard  v.  Cassels, 
105  Ga.  412,  70  Am.  St.  Rep.  44,  31  S.  E. 
562;  Bramlett  v.  Mathis,  71  S.  C.  123,  50 
S.  E.  644;  Logan  v.  Goodall,  42  Ga.  05; 
Ford  y.  Holloway,  112  Ga.  851,  38  S.  E.  373; 
Oellrich  t.  Georgia  R.  Co.  73  Ga.  389; 
Sterling  ▼.  Arnold,  54  Ga.  690. 

court  said:  "That  such  an  equitable  claim 
might  be  assigned  we  have  no  doubt,  and 
that  it  would  pass  by  a  warranty  deed  pur 
porting  to  convey  land  so  improved,  or 
even  by  a  quitclaim  deed  which  in  termt^ 
purports  to  convey  the  improvements,  i» 
most  probably  true.  Such  a  claim  for 
improvements  is  rather  an  equitable  cliargc 
upon  the  land  improved  than  a  right,  title, 
or  interest  in  or  to  it." 

In  Ward  v.  Ward,  50  W.  Va.  517,  40  S. 
W.  472,  it  was  held  that  a  deed  from  one 
cotenant  to  the  other,  conveying  the  moiety 
belonging  to  the  grantor,  did  not  transfer 
the  grantor's  riglit  to  compensation  for 
improvements  which  he  had  made  enhancing 
the  value  of  the  common  property,  in  the 
absence  of  a  clause  in  the  deed  specially 
including  the  claim,  against  the  contention 
that  the  claim  passed  unless  reserved  in 
the  deed.  The  court  says  that  the  claim 
is  a  mere  money  demand,  and  its  lien  upon 
the  realty  is  a  mere  creature  of  a  court  of 
equity,  not  appurtenant  to  the  estate.  The 
pourt  further  observed  that  the  lien  does 
not  touch  the  interest  conveyed,  but  is  upon 
the  interests  never  owned  by  the  grantor, 
and  for  that  reason  there  can  be  no  appli- 
cation of  the  principle  that  where  one  trans- 
fers property  upon  which  he  has  a  lien  he 
transfers  the  lien  also.  The  deed  was  exe- 
cuted and  delivered  after  judgment  in  par- 
tition awarding  the  relief  and  while  an 
appeal  therefrom  was  pending,  which  judg- 
ment was  affirmed,  the  deed  not  being  be- 
fore the  appellate  court.  In  the  instant 
cnse  the  court  was  considering  the  effect 
of   the   deed   upon   the   judgment. 

Tn  Gjerstadengen  v.  Hart7:ell,  9  N.  D. 
268,  81  Am.  St.  Rep.  575,  83  N.  W.  230. 
in  pnrtition  proceedings,  the  court  refused 
to  allow  a  cotenant  for  improvements  made 
by  a  remote  grantor  in  his  claim  of  title. 
The  dpcision  was  not  based  upon  the  theory 
that  the  claim  had  not  passed  in  the  con- 
veyances, but  rather  upon  the  fact  that 
the  circumstances  revealed  no  equity  in 
favor  of  claimant,  and  the  fact  that  it  was 
a  remote  grantor  who  made  the  improve- 
ments is  recited  among  other  circumstances 
45  L.R.A.(N.S.) 


The  widow  is  entitled  to  have  and  enjoy 
one  third  of  all  the  deceased  husband  had  a 
right  to  possess  and  enjoy  at  the  time  of  hia 
death. 

1  Washb.  Real  Prop.  2d  ed.  286. 

Until  partition  had,  each  cotenant  cai> 
possess  and  enjoy  the  possession  of  the 
whole  property,  so  long  as  he  does  not  ex- 
clude his  cotenants  from  like  enjoyment. 

Daniel  ▼.  Daniel,  102  Ga.  181,  28  S.  E. 
167. 

The  widow  of  the  deceased  cotenant  is 
entitled  to  be  let  into  one  third  for  life^ 
until  partition  had,  of  the  same  seisin  and 
possession  that  her  husband  enjoyed  at  the- 
time  of  his  death. 

1  Washb.  Real  Prop.  2d  ed.  652;  Bloom 
v.  Sawyer,  121  Ky.  308,  89  S.  W.  204;  Ruth- 

as  showing  a  lack  of  equity;  and  it  was 
said  that  the  party  who  macle  the  improve- 
nents  had  received  sufficient  benefits  to  off- 
set his  claim.  However,  in  the  discussion 
the  court  said:  'The  improvements  were 
not  made  by  the  defendant,  but  by  a  re- 
mote grantor, — some  ten  years  before  the 
defendant's  purchase;  and  while  it  may  be 
admitted  that  a  warranty  deed  may  pass 
the  claim  for  a  cotenant  for  improvements 
to  his  grantee,  yet  it  is  far  from  clear  that 
such  was  the  understanding  of  the  parties 
to  the  various  conveyances  through  which 
defendant's  interest  comes." 

There  are  a  few  cases,  such  as  Baldwin 
V.  Breed,  16  Conn.  00,  and  Maciejewska  v. 
Jarzombek,  243  111.  336,  90  N.  K.  231,  where 
the  vendee  was  refused  relief  as  to  im- 
provements made  by  his  grantor,  on  the 
ground  that  for  some  reason  the  grantor 
would  not  have  been  entitled  to  relief. 
Such  cases  are  not  in  point  in  this  note. 

In   Yung  V.   Blake,   156   App.   Div.   211, 

141  N.  Y.  Supp.  300,  where  trustees  made 
improvements  to  the  common  property  \n 
which  their  cestui  que  trust  owned  a  moiety,, 
it  was  held  that  on  partition  after  the  trust 
was  terminated  they  were  entitled  to  pro- 
tection as  against  the  other  cotenants,  the 
surrogate  court  having  refused  their  claim; 
since  if  they  were  compelled  to  rely  upon 
an  appeal  from  the  surrogate's  order  it 
would  then  be  too  late  for  their  cestui  que 
trust  to  assert  her  rights  against  her  co- 
tenants. 

It  seems  to  have  been  assumed  in  Dehoney 
V.  Bell,  17  Ky.  L.  Rep.  70,  30  S.  W.  400, 
and  in  Lvnch  v.  Lyncn,  —  Tex.  Civ.  App. 
— ,  130  S.  W.  461,  without  this  point  being 
raised,  that  heirs  of  the  tenant  making  im- 
provements succeed  to  his  rigl'ta.  It  may 
he  observed  in  this  connection,  that  the  heir 
micrht  under  favorable  circumstances  suc- 
ceed to  the  right  to  enforce  any  equitable 
claim  of  his  ancestor:  and  as  is  mentioned, 
supra,  the  fact  that  the  claim  has  not  the 
attributes  of  real  propertv  is  not  always 
conclusive  upon  the  question  whether  or 
not  relief  should  be  granted.        J.  W.  M. 
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erford  v.  Jones,  14  Ga.  521,  60  Am.  Dec. 
655. 

On  partition  between  the  estate  of  George 
Meyer  and  the  other  cotenants,  the  perma- 
nent improvements  put  by  him  upon  the 
land,  or  the  value  thereof  which  they  added 
to  the  land,  will  be  set  apart  to  his  estate 
as  part  of  his  share,  and  out  of  this  share 
the  widow  is  dowable  for  her  one  third. 

Dehoney  v.  Bell,  17  Ky.  L.  Rep.  76,  30 
S.  W.  400;  Ward  v.  Ward,  40  W.  Va.  611, 
20  L.R.A.  440,  52  Am.  St.  Rep.  Oil,  21  S.  E. 
746;  Eakin  v.  Knabe,  31  Misc.  221,  64  N. 
Y.  Supp.  103;  Pipkin  v.  Pipkin,  120  N.  C. 
161,  20  S.  E.  697;  Moore  v.  Thorp,  16  R.  I. 
€55,  7  L.R.A.  731,  19  Atl.  321 ;  Louvalle  v. 
Menard,  6  III.  39,  41  Am.  Dec.  161 ;  Donnor 
V.  Quartermas,  00  Ala.  164,  24  Am.  St.  Rep. 
778,  8  So.  716;  Jackson  v.  Jones,  25  Ga.  93; 
Buck  V.  Martin,  21  S.  C.  590,  53  Am. 
Rep.  702;  Cain  v.  Cain,  53  S.  C.  350,  69 
Am.  St.  Rep.  863,  :U  S.  E.  280;  Boley  v. 
Skinner,  38  Fla.  291,  20  So.  1017;  Green  v. 
Putnam,  1  Barb.  500;  Freeman,  Cotenancy 
&  Partition,  §  509;  1  Story,  Eq.  Jur.  §  655; 
Lewis  V.  Price,  3  Rich.  Eq.  173;  Ballou  v. 
Ballou,  94  Va.  350,  64  Am.  St.  Rep.  733,  26 
S.  E.  840;  McLane  v.  Canales,  —  Tex.  Civ. 
App.  —,  25  S.  W.  29 ;  Taylor  v.  Taylor,  — 
Tex.  Civ.  App.  — ,  26  S.  W.  889;  Ford  v. 
Knapp,  102  N.  Y.  135,  55  Am.  Rep.  782,  6 
N.  E.  283;  Polk  ▼.  Gunther,  107  Tenn.  16, 
64  S.  W.  25;  Nelson  v.  Clay,  7  J.  J.  Marsh. 
138,  23  Am.  Dec.  389;  Alleman  v.  Hawley, 
117  Ind.  532,  20  N.  E.  441;  Sarbach  v. 
Newell,  30  Kan.  102,  1  Pac.  30;  Reed  v. 
Reed,  68  Me.  568. 

Money  expended  by  one  cotenant  in  im- 
provements which  have  increased  the  value 
of  the  land  can  be  taken  into  account. 

Leigh  V.  Dickeson,  L.  R.  15  Q.  B.  Div.  60, 
54  L.  J.  Q.  B.  N.  S.  18,  52  L.  T.  N.  S.  790, 
33  Week.  Rep.  538,  affirming  L.  R.  12  Q 
B.  Div.  194,  5  L.  J.  Q.  B.  N.  S.  120. 

Mr.  Kdward  S.  Elliott  also  for  defend- 
ant in  error. 

Evans,  P.  J.,  delivered  the  opinion  of  the 
court: 

Amelia  Meyer  died  seised  and  possessed 
of  two  contiguous  lots  of  land  in  the  city 
of  Savannah.  Together  the  lots  measured 
€9  feet  in  width  and  114.6  feet  in  depth. 
At  the  time  of  her  death  the  lots  were  un- 
improved. These  lots  passed  by  inheritance 
to  her  husband,  George  Meyer,  and  their 
two  children.  In  the  center  of  these  lots 
George  Meyer,  at  his  own  expense,  erected 
a  dwelling  house  65  feet  in  width  and  50 
feet  in  depth,  and  in  the  rear  of  the  lots  an 
outhouse  12  by  69  feet.  He  married  a  sec- 
ond wife,  from  which  marriage  two  children 
were  born.  With  his  wife  and  children  he 
occupied  the  house  as  a  family  home  until 
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his  death.  His  widow  applied  for  dower, 
claiming  that,  in  the  assignment  of  her  dow- 
er, the  improvements  were  to  be  considered 
as  the  sole  property  of  her  deceased  hus- 
band. The  two  older  children,  by  their 
guardian,  while  admitting  that  the  widow 
was  dowable  in  one  third  of  the  land,  con- 
tested the  widow's  claim  that  the  improve- 
ments were  to  be  regarded  as  the  sole  prop- 
erty of  her  deceased  husband. 

The  first  step  in  the  solution  of  the  legal 
proposition  presented  by  the  foregoing  facts 
is  to  ascertain  whether  George  Meyer,  at 
the  time  of  his  death,  on  partition  proceed- 
ings, would  be  entitled  to  compensation  for 
the  value  of  the  improvements  erected  by  him 
on  land  owned  in  common  by  himself  and 
the  two  children  of  the  first  marriage. 
Where  land  owned  by  several  co tenants  is 
capable  of  division  in  kind,  and  valuable 
improvements  are  made  by  one  of  them,  in 
a  partition  between  the  owners,  equity  will 
allow  the  improving  cotenant  the  benefit  of 
his  improvement,  if  it  is  practicable  to  do 
so.  In  dividing  the  land  the  court  may  take 
into  consideration  the  improvements,  and 
assign  to  the  improving  cotenant  that  por- 
tion of  the  land  on  which  they  are  situated; 
the  division  being  made  on  the  basis  of  the 
unimproved  value,  if  the  nature  of  the  land 
and  the  improvements  permit  such  a  di- 
vision, and  it  can  be  done  without  injury  or 
injustice  to  his  cotenants.  Smith  v.  Smith, 
133  Ga.  170,  65  S.  E.  414.  It  is  said,  how- 
ever, that  the  rule  is  different  where  the 
land  is  not  susceptible  of  a  division  in  kind, 
or  is  rendered  so  by  the  erection  of  the  im- 
provements, and  that  in  such  cases  the  im- 
proving tenant  will  not  be  compensated  for 
his  improvements,  though  the  common  prop- 
erty is  thereby  enhanced  in  value.  The  rea- 
son of  the  rule  for  allowing  compensation 
to  the  improving  tenant  in  common  is  that, 
when  his  improvements  enhance  the  value 
of  the  common  estate,  and  his  cotenants  are 
not  injured  in  any  way,  or  hindered  from 
having  partition,  they  should  not  be  per< 
mitted  to  take  advantage  of  improvements 
which  enrich  the  common  property,  and  to 
which  they  have  contributed  nothing. 

The  original  cost  of  the  improvement  is 
not  to  be  allowed,  because  it  might  result 
in  the  other  owners  being  improved  out  of 
their  property  by  an  extravagant  or  unbusi- 
nesslike cotenant,  and  the  improvement  may 
have  depreciated  at  the  time  of  the  partition 
sale.  Moore  v.  Williamson,  10  Rich.  Eq. 
323,  73  Am.  Dec.  93;  Ward  v.  Ward,  40  W. 
Va.  611,  29  L.R.A.  449,  52  Am.  St.  Rep.  911, 
21  S.  E.  746.  The  extent  of  the  improving 
tenant's  right  to  compensation  is  the  en- 
hanced value  of  the  property,  due  to  the 
improvement.  There  can  be  no  difference  in 
principle    between    allowing    the    equitable 
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-claim  of  a  part  owner  for  his  improvement 
in  cases  where  partition  may  be  had  in  kind, 
.and  where  a  partition  can  only  be  accom- 
plished by  a  sale  of  the  common  property. 
The  right  of  the  improving  tenant  to  com- 
pensation  is  not  dependent  on  the  divisibil- 
ity of  the  land  in  kind,  but  upon  that  broad 
principle  of  equity  "that  a  cotenant  acting 
In  good  faith  and  for  the  purpose  of  hon- 
■estly  bettering  the  property,  and  not  for  the 
purpose  of  embarrassing  his  cotenants,  or 
-encumbering  the  estate,  or  hindering  par- 
tition, will  be  entitled  to  compensation  to 
the  extent  that  his  substantial  and  useful 
improvements  have  added  to  the  value  of  the 
•common  property."  6  Pom.  Eq.  Jur.  §  719; 
Hall  V.  Piddock,  21  N.  J.  Eq.  314;  Moore  v. 
Thorp,  16  R.  I.  655,  7  L.R.A.  731,  19  Atl. 
321. 

In  determining  whether  an  improving  co- 
tenant  should  be  recompensed  for  his  im- 
provements, as  reflected  in  the  increased 
value  of  the  common  premises,  all  the  cir- 
cumstances attending  their  erection,  their 
nature,  and  their  relation  to  the  estate  im- 
proved, and  to  the  other  cotenants,  are  to 
be  considered.  Where  it  appears  that  the 
improvements  are  permanent  and  useful  to 
the  common  estate,  and  the  cotenants  are 
not  excluded  from  the  enjoyment  of  their 
property,  nor  has  their  interest  in  the  prop- 
erty been  diminished  in  value,  we  see  no 
reason  why  the  improving  cotenant  should 
not  be  equitably  entitled  to  the  increased 
value  of  the  estate  caused  by  the  improve- 
ment. In  the  instant  case  the  evidence  dis- 
closes that  Mr.  Meyer  was  a  man  of  small 
means.  He  was  sole  owner  of  one  piece  of 
property  and  joint  owner  with  his  two  minor 
children  of  an  unimproved  and  unproductive 
city  lot.  He  sold  the  property  which  ht 
•owned  in  severalty,  and  built  a  family  home 
•on  the  lot  owned  by  himself  and  children. 
These  children  lived  with  their  father  until 
his  death,  in  this  family  home.  They  were 
not  excluded  from  their  property.  Under 
these  circumstances  we  think  that,  at  the 
time  of  his  death,  in  an  equitable  partition 
of  the  premises  by  sale,  he  would  have  been 
entitled  to  the  increased  value  of  the  prem- 
ises due  to  the  improvement. 

Is  the  widow  dowable  in  this  increased 
value?  A  widow  is  entitled  to  dower  in 
lands  held  by  her  deceased  husband  as  a 
tenant  in  common,  and  partition  need  not 
precede  the  setting  aside  of  the  dower.  Ross 
v.  Wilson,  58  Ga.  249.  So  that  the  inquiry 
is  whether  this  right  of  her  husband  to  the 
increased  value  is  appurtenant  to  his  own- 
•ership  of  a  part  of  the  estate,  so  as  to  im- 
press it  with  all  of  its  legal  incidents,  or 
whether  it  is  only  an  equitable  charge  upon 
the  land.  By  improving  land  held  in  com- 
mon, the  cotenant  does  not  enlarge  his  legal 
A5  L.R.A.(N.S.) 


title  to  the  land.  His  fractional  interest  in 
the  title  to  the  premises  remains  unchanged. 
What  he  acquires  is  an  equitable  right  to 
have  an  accounting  for  the  increased  value 
of  the  premises  caused  by  his  improvement, 
in  a  partition  between  him  and  his  co-own- 
ers. Such  a  claim  is  rather  an  equitable 
charge  upon  the  land  improved  than  a  right, 
title,  or  interest  in  or  to  it.  Curtis  ▼.  Po- 
land, 66  Tex.  512,  2  S.  W.  39. 

In  this  state  a  widow  is  not  dowable  in 
an  equity.  She  is  entitled  to  a  dower  only 
in  lands  of  which  her  husband  died  seised 
and  possessed:  that  is  to  say,  lands  to  which 
the  husband  had  legal  title,  or  a  perfect 
equity,  which  is  its  legal  equivalent.    Har- 

I  ris  V.  Powers,  129  Ga.  74,  68  S.  E.  1038,  12 
Ann.  Cas.  475,  and  cases  cited.    The  widow, 

'  therefore,  is  not  dowable  in  any  equity 
which  her  husband  might  have  asserted 
against  his  cotenants  on  a  partition  of  the 
property.  The  commissioners  assigned  to  the 
widow  as  dower  "an  undivided  one  third  of 
an  undivided  one-third  interest  in  [the  lots 
described],  and  also  the  undivided  one  third 
of  the  entire  improvements  upon  said  lots  of 
land,  consisting  of  the  dwelling  house  and 
outbuildings  thereon,  occupied  by  the  said 
George  Meyer  as  a  dwelling  at  the  time  of 
his  death."  The  return  of  the  commission- 
ers was  made  the  judgment  of  the  court. 
The  judgment  is  erroneous  to  the  extent 
that  the  widow  should  have  dower  in  the 
improvements  as  such,  and  direction  is 
given  that  so  much  thereof  as  allows  a  dow- 
er in  the  improvements  as  such  be  stricken. 
Judgment  affirmed,  with  direction. 

All  the  justices  concur. 


IOWA    SUPREME    COURT. 

ELIZABETH   UNTERHARNSCHEIDT 

V. 

MISSOURI    STATE    LIFE    INSURANCE 
COMPANY,  Appt. 

(—  Iowa,  — ,  138  N.  W.  459.) 

Bills  and  notes  —  payable  to  maker's 
order  —   payment. 

1.  The    delivery    of    a    note    payable    to 

Note.  —  Generally  as  to  payment  by  com- 
mercial paper,  see  note  to  A.  Leschen  & 
Sons  Rope  Co.  v.  Mayflower  Gold  Mining 
&  Reduction  Co.  36  L.R.A.CN.S.)  1;  see 
also  McFadden  v.  Follrath,  37  L.R.A. 
(N.S.)    201. 

As  to  effect  of  stipulation  in  application 
or  policy  of  life  insurance  that  it  shall 
not  become  binding  unless  delivered  to  as- 
sured while  in  good  health,  see  notes  to 
Roe  V.  National  L.  Ins.  Asso.  17  L.R.A. 
(N.S.)  1144,  and  Connecticut  General  L. 
Ins.  Co.  V.  Mullen,  43  L.R.A.  (N.S.)   725. 
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maker's  order,  and  not  indorsed  to  a  cred- 
itor, may,  although  the  note  is  not  nego- 
tiable under  the  statute,  constitute  a  pay- 
ment. 

Insurance  —  delivery  of  policy  —  mail- 
ing to  agent. 

2.  The  sending  of  a  policy  bearing  a  cur- 
rent date  upon  which  the  premium  is  paid, 
to  the  agent  for  delivery,  is  a  delivery  to 
the  applicant,  and  will  therefore  bind  the 
insurer,  although  it  is  not  in  fact  placed 
in  his  hands  while  he  remains  in  good 
health  as  required  by  its  terms,  where,  by 
statute,  the  insurer  is  estopped  to  question 
the  health  of  the  applicant  at  the  time  of 
the  issuance  of  the  delivery  of  the  policy. 

Trial  —  jury  —  payment  of  insurance 
premium. 

3.  The  jury  must  determine  whether  or 
not  the  first  premium  on  an  insurance  pol- 
icy was  paid  at  the  time  of  the  applica- 
tion by  delivery  of  cash  and  notes  for  its 
amount  to  the  agent. 

Insurance  —  payment  of  premium  — 
answer  in  application. 

4.  The  payment  of  the  first  premium  on 
an  insurance  policy  at  the  time  of  the  ap- 
plication is  not  conclusively  negatived  by 
the  answer  "No"  to  the  question  in  the  ap- 
plication whether  or  not  the  premium  waH 
paid  in  advance,  if  the  word  is  immediately 
followed  by  a  statement  of  cash  and  notes 
equal  to  the  amount  of  the  premium. 

(November  18,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Woodbury 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  life  insurance  policy.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  R.  Jones,  for  appellant: 

Notes  or  orders  drawn  payable  to  the 
order  of  the  maker  are  of  no  force  or  effect 
until  indorsed  by  the  maker  and  delivered 
by  him. 

Randolph,  Com.  Paper,  2d  ed.  §  768 ;  Iowa 
Code  Supp.  §  3060-a-184. 

Delivery  of  a  policy  of  insurance  by  the 
company  to  its  own  agent  does  not  con- 
stitute delivery  to  tlie  insured. 

Code  of  Iowa,  1897,  §§  1749,  1750;  Fred 
Miller  Brewing  Co.  v.  .Council  Bluffs  Ins. 
Co.  95  Iowa,  31,  63  N.  W.  565;  Stephcnflon 
V.  Allison,  165  Ala.  238,  138  Am.  St.  Rep. 
26,  51  So.  622. 

The  mailing  of  a  policy  of  insurance  to 
the  company's  agent,  with  conditions  to  be 
performed  before  the  policy  is  delivered  to 
the  insured,  does  not  constitute  delivery  to 
the  insured,  and  where  the  application  states 
that  the  premium  is  not  paid,  and  that 
the  policy  is  of  no  force  and  effect  until 
received  by  the  applicant  during  his  life- 
time and  cf^od  health,  the  insurance  does 
not  tnke  effort  until  the  applicant  actually 
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,  does  receive  the  policy  in  compliance  witli* 
the  conditions  of  the  application. 

Hawley  v.  Michigan  Mut.  L.  Ins.  Co.  92 
Iowa,  593,  61  N.  W.  201 ;  Rogers  v.  Charter 
Oak  L.  Ins.  Co.  41  Conn.  97;  Kimbro  v. 
New  York  L.  Ins.  Co.  134  Iowa,  84,  12 
L.R.A.(N.S.)  421,  108  N.  W.  1026;  Oliver 
v.  Mutual  L.  Ins.  Co.  97  Va.  134,  33  S.  £. 
530;  McMaster  v.  New  York  L.  Ins.  Co. 
40  C.  C.  A.  119,  99  Fed.  866,  183  U.  S.  25,. 
46  L.  ed.  64,  22  Sup.  Ct.  Rep.  10;  Neff  v. 
Metropolitan  L.  Ins.  Co.  39  Ind.  App.  250,. 
73  N.  E.  1041 ;  State  L.  Ins.  Co.  v.  Harvey,. 
72  Ohio  St.  174,  73  N.  E.  1056;  Bowen  v. 
Mutual  L.  Ins.  Co.  20  S.  D.  103,  104  N.  W. 
1040;  Michigan  Mut.  L.  Ins.  Co.  v.  Thomp- 
son, 44  Ind.  App.  180,  86  N.  E.  603;  Bush- 
er  V.  New  York  L.  Ins.  Co.  72  N.  H.  561,  68- 
Atl.  41. 

To  constitute  a  delivery  of  a  policy,  there 
must  be  an  intent  to  part  with  the  control 
of  the  instrument,  and  to  place  it  under  the 
power  of  the  insured. 

Neff  V.  Metropolitan  L.  Ins.  Co.  39  Ind. 
App.  260,  82  N.  E.  1005. 

An  instrument  in  the  form  of  a  note,, 
payable  to  the  order  of  the  maker,  is  not 
a  note  until  indorsed  and  ordered  paid  by 
the  maker  and  delivered. 

Benedict  v.  Berger,  64  111.  App.  173; 
Ewan  V.  Brooks- Water  field  Co.  55  Ohio  St. 
696,  35  L.R.A.  786,  60  Am.  St.  Rep.  719, 
46  N.  E.  1094;  Lea  v.  Branch  Bank,  a 
Port  (Ala.)  119;  Lapeyre  v.  Weeks,  28  La. 
Ann.  C64;  RabassVs  Succession,  49  La.  Ann. 
1405,  22  So.  767;  Reid  v.  Windsor,  111  Va. 
825,  69  S.  E.  1101. 

Messrs.  F.  £.  Gill  and  R.  B.  Pike,  for 
appellee : 

The  acceptance  and  retention  of  a  note 
by  an  insurance  company,  and  the  giving 
of  a  receipt  by  its  general  agent  stating 
that  the  same  was  accepted  in  payment  of 
the  first  annual  premium,  operate  as  a  com- 
plete payment,  and  not  as  a  conditional 
payment. 

Tabor  v.  Michigan  Mut.  L.  Ins.  Co.  44 
Mich.  324,  6  N.  W.  830;  Michigan  Mut.  L. 
Ins.  Co.  V.  Bowes,  —  Mich.  —  ,  51  N.  W. 
902;  Union  Cent.  L.  Ins.  Co.  v.  Taggart, 
55  Minn.  95,  43  Am.  St.  Rep.  474.  56  N.  W. 
679;  Tayloe  v.  Merchants'  F.  Ins.  Co.  9 
How.  .390,  13  L.  ed.  187. 

The  premium  note  accepted  and  retained 
by  the  insurance  company  as  payment  of 
the  first  annual  premium  is  not  vitiated 
because  the  application  signed  by  the  in- 
sured and  made  a  part  of  the  policy  stated 
that  the  first  premium  had  not  been  paid, 
when,  as  a  matter  of  fact,  it  had  been  paid, 
as  evidenced  by  the  receipt  given  by  the 
general  aeent  to  the  insured  and  a  subse- 
quent portion  of  the  application. 

Dunn  V.  Abrams,  97  Ga.  762,  25  S.  E.  768; 
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Michigan  Mut.  L.  Ins.  Co.  v.  Bowes,  — 
Micli,  —  ,  61  N.  W.  962. 

The  contract  of  insurance  was  ambiguouSj 
and  the  interpretation  of  the  agent  is  bind- 
ing on  the  company. 

Carter  v.  Humboldt  F.  Ins.  Co.  17  Iowa, 
461;  Wilkinson  v.  Connecticut  Mut.  L.  Ins. 
Co.  30  Iowa,  121,  6  Am.  Rep.  657;  Miller 
V.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa,  236,  7 
Am.  Rep.  122;  Wall  v.  Howard  Ins.  Co. 
14  Barb.  383;  Stringbam  v.  Mutual  L.  Ins. 
Co.  44  Or.  447,  75  Pac.  822. 

The  issuing  of  the  policy  and  the  reten- 
tion of  the  premium  act  as  an  estoppel. 

Summers  v.  Fidelity  Mut.  Aid  Asso.  84 
Mo.  App.  605. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  policy  in  suit  is  alleged  to  have  been 
issued  by  the  defendant  upon  the  life  of 
plaintiff's  husband,  who,  it  is  claimed,  died 
while  the  insurance  so  provided  was  still  in 
force  and  effect.  The  defenses  relied  upon 
as  stated  in  appellant's  brief  are:  (1) 
That  the  premium  on  said  policy  was  never 
paid,  and  therefore  the  contract  of  insur- 
ance never  became  of  any  binding  force  or 
offect;  arid  (2)  that  there  was  never  any 
suflicient  delivery  of  the  policy.  The  testi- 
mony in  the  case  is  quite  brief  and  to  a 
considerable  extent  undisputed.  Of  the 
facts  admitted  or  of  wliich  there  is  some 
support  in  the  record,  the  following  are 
most  material:  On  June  *17,  1910,  Louia 
Unterharnscheidt,  residing  at  Sioux  City. 
Iowa,  made  and  delivered  to  W.  C.  Kinzer, 
resident  agent  for  the  defendant  at  that 
place,  an  application  for  insurance  in  that 
company  to  the  amount  of  $1,000,  which 
tipplication  was  soon  thereafter  forwarded 
to  the  defendant  at  its  home  office.  It  was 
also  accompanied  by  a  physician's  report  of 
the  medical  examination  of  the  appellant 
showing  him  then  to  be  in  good  health. 
This  application,  as  executed  by  the  appli- 
cant, shows  his  agreement  to  pay  a  yearly 
premium  of  $68.63  in  semiannual  instal- 
ments. Among  the  questions  answered  in 
the  application  was  the  following:  **(15) 
Has  the  premium  for  the  first  policy  year 
been  paid  in  advance?  A.  No;  (a)  cash 
$5;  (b)  note  or  notes  $30.70  due  July  17, 
1930."  Certain  agreements  were  also  em- 
bodied in  the  application,  among  which  was 
the  following:  "(7)  That  the  insurance 
liercby  applied  for  shall  not  take  effect  un- 
less the  premium  is  paid  and  the  policy 
delivered  to  and  accepted  by  me  during  my 
lifetime  and  good  health,  and  that  then  the 
first  policy  year  shall  end  on  such  date  as 
may  be  fixed  by  the  company  in  the  policy." 
At  the  time  of  making  the  application,  the 
applicant  paid  the  agent  $5  in  money,  and 
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made  and  delivered  to  him  two  notes  as 
follows : 

$33.68. 

Sioux  City,  la.,  June  17,  1910. 
Ninety  days  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  myself 
thirty -three  &  68/100  dollars,  at  Sioux  City, 
Iowa,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  date. 

Louis  Unterharnscheidt- 

$30. 

Sioux  City,  la.,  June  17,  1910. 
Thirty  days  after'  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  my- 
self thirty  &  no/100  dollars,  at  Sioux  City, 
Iowa,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  date. 

Louis  Unterharnscheidt. 

For  the  payment  thus  made  or  provided 
for,  the  agent  then  and  there  gave  to  the 
.pplicant  a  receipt  in  these  words: 

Missouri  State  Life  Insurance  Company  of 

St.  Louis. 

Amount  received  in  cash,  $5.  Dated  at 
Sioux  City,  Iowa,  this  17th  day  of  June,. 
1910.  Received  of  Louis  Unterharnscheidt, 
the  sum  of  $5  cash,  dollars,  and  two  notes 
for  $30  and  $33,  dollars  for  (insert  one,, 
two,  or  three)  the  first  annual  premium  re- 
quired on  an  application  for  $1,000  insur- 
ance on  the  life  of  Louis  Unterharnscheidt^ 
herein  named  the  applicant,  in  the  Missouri 
State  Life  Insurance  Company  of  St.  Louis, 
subject  to  the  terms  and  conditions  of  said 
application.  In  case  the  application  is  not 
approved  by  the  home  office,  the  amount 
first  named  herein,  together  with  notes,  if 
any,  shall  be  promptly  returned. 

[Signed] 

W.  C.  Kinzer,  Gen.  Agent. 

The  application  was  approved  by  the  com- 
pany. A  policy  such  as  was  contemplated 
in  the  application  was  issued  July  8,  1910, 
and  registered  on  the  following  day  in  the 
insurance  department  of  the  state  of  Mis- 
souri. It  was  then  mailed  to  the  agent 
Kinzer  for  delivery  to  the  insured.  Ac- 
companying this  policy  was  a  letter  or  form 
of  instructions  to  the  agent  not  to  make  the 
delivery  "unless  settlement  has  been  re- 
ceived and  applicant  in  good  health."  The 
letter  bears  date  July  19,  1910,  but  it  was 
not  registered.  Kinzer  appears  to  have  left 
Sioux  City  on  July  15,  1910,  and  did  not 
return  until  August  7,  1910.  He  left  no- 
one  in  charge  of  his  business  while  absent 
from  the  city,  land  the  letter  inclosing  the 
policy,  which  in  due  course  of  mail  would 
reach  there  not  later  than  July  20,  ]910,. 
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vras  delivered  at  his  office  remaining  there 
unopened  until  his  return  as  above  indicat- 
ed. The  insured  died  August  2,  1910.  Con- 
cerning the  date  when  he  was  attacked  by 
'the  fatal  illness,  there  was  no  medical  or 
-expert  testimony.  The  evidence  was  such, 
however,  as  to  indicate  that,  while  he  was 
not  feeling  entirely  well  on  July  16th  and 
some  days  thereafter,  he  exhibited  no  in* 
•dications  of  serious  ailment  or  disease  until 
July  23d,  prior  to  which  time  he  was  about 
his  home  assisting  in  some  degree  with  tiie 
work  of  the  family.  Concerning  what  oc- 
curred between  the  applicant  and  the  age^t 
.at  the  time  the  application  was  made  and 
the  money  and  notes  delivered  to  the  agent, 
there  is  a  dispute  between  the  agent  and 
the  plaintiff,  who  was  present  on  that  oc- 
casion. According  to  plaintiff's  story,  the 
.agent,  on  receiving  the  money  and  notes, 
told  her  husband  that  he  was  insured  from 
that  time  forward,  and  that,  if  he  died  that 
night,  the  insurance  would  l>e  paid.  The 
agent  swears,  however,  that  he  did  not  make 
the  statement,  but  on  the  contrary  told  the 
husband  that  the  policy  would  not  be  de- 
livered until  the  note  was  paid.  On  this 
point  the  court  instructed  the  jury  that,  if 
they  found  defendant's  claim  in  this  respect 
to  be  true,  that  the  policy  was  to  be  with- 
held and  not  delivered  until  the  first  note 
was  paid,  then  there  was  no  sufficient  de- 
livery of  the  policy,  and  plaintiff  could  not 
recover;  but  on  the  other  hand  that,  if  the 
notes  and  cash  were  received  and  accepted 
.as  payment  of  the  first  year's  premium,  such 
payment  would  be  sufficient  to  satisfy  tho 
requirement  of  the  policy  in  that  respect. 
The  defendant  pleaded  a  tender  and  offer 
to  return  the  money  and  notes  taken  for 
the  premium,  but  the  record  contains  no 
evidence  of  the  alleged  fact,  unless  it  is  to 
be  found  in  a  letter  written  by  the  defend-, 
ant  company  to  plaintiff's  counsel  denying 
liability  on  the  policy,  and  saying:  "The 
money  and  notes  are  held  by  the  company 
and  will  be  turned  over  to  the  executor  or 
administrator  of  Louis  Unterharnscheidt." 
The  foregoing  sufficiently  states  the  case 
for  a  consideration  of  the  legal  propositions 
-argued  by  counsel. 

1.  The  first  point  made  in  the  brief  is 
that  the  notes  given  by  Unterharnscheidt 
to  his  own  order,  and  not  being  indorsed  by 
him,  were  of  no  legal  force  or  validity,  and 
could  not  therefore  operate  as  payment.  It 
is  true  that  these  notes  until  indorsed  are 
not  negotiable  under  our  statute  (Code 
Supp.  §  3060-al84),  hut  it  does  not  follow 
that  such  notes,  payable  to  the  maker's  own 
order  and  transferred  by  him  to  another 
for  a  valuable  consideration,  are  void  or  un- 
enforceable. It  is  not  an  infrequent  prac- 
tice for  a  person  to  execute  a  promissory 
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note  or  bill  of  exchange  payable  to  his  own 
order  (Dan.  Neg.  Inst.  §  27;  Culbertson  v. 
Nelson,  93  Iowa,  187,  27  L.RJ^..  222,  57  Am. 
St.  Rep.  266,  61  N.  W.  864,  and  in  the  ab- 
sence of  statutory  restrictions  such  instru- 
ments are  enforceable  in  the  hands  of  a 
purchaser  or  assignee  (Miller  v.  Weeks,  22 
Pa.  89) .  It  has  also  been  held  that  a  holder 
to  whom  a  promissory  note  payable  to  order 
has  been  transferred  by  delivery  obtains 
title  thereto,  and  may  compel  the  necessary 
indorsement  by  the  transferrer  (Swenson  v. 
Stol tz,  36  Wash.  318,  78  Pac.  999,  2  Ann. 
Cas.  504),  and  we  can  see  no  reason  why 
this  rule  does  not  apply  as  well  to  the  case 
where  the  maker  undertakes  to  pa}  to  his 
own  order.  The  objection  of  the  appellant 
to  the  sufficiency  of  the  notes  must  be  over- 
ruled. 

2.  It  is  next  argued  that  the  delivery  of 
the  policy  to  the  company's  agent  is  not  a 
delivery  to  the  insured  person.  It  is  quite 
obvious  that  this  may  or  may  not  be  true 
according  to  the  circumstances  under  which 
the  policy  is  placed  in  the  agent's  hands. 
If  the  premium  is  paid  when  the  application 
is  presented,  and  such  application  is  ap- 
proved and  policy  executed  as  of  that  date, 
and  notiiing  remains  but  to  deliver  the 
paper  to  the  insured,  it  may  well  be  held 
that  the  sending  of  it  to  the  agent  to  be 
by  him  given  over  to  such  insured  person 
constitutes  a  sufficient  delivery  in  law.  To 
say  the  least,  the  neglect  or  omission  of  the 
agent  under  such  circumstances  to  perform 
the  manual  act  of  placing  the  policy  in  the 
hands  of  the  insured  will  not  serve  to  sus- 
]>end  or  postpone  the  obligation  of  the  com- 
pany upon  its  contract.  In  other  words,  de- 
livery in  law  is  not  necessarily  manual 
delivery.  Davenport  v.  Peoria  M.  &  F.  Ins. 
Co.  17  Iowa,  282;  Lightbody  v.  North 
American  Ins.  Co.  23  Wend.  18;  Blanchard 
V.  Waite,  28  Me.  51,  48  Am.  Dec.  474;  War- 
ren  v.  Ocean  Ins.  Co.  16  Me.  439,  33  Am. 
Dec.  674;  Cooper  v.  Pacific  Mut.  L.  Ins.  Co. 
7  Nev.  116,  8  Am.  Rep.  705;  Stephenson  v. 
Allison,  165  Ala.  238,  138  Am.  St.  Rep.  26, 
61  So.  622;  Kimbro  v.  New  York  L.  Ins.  Co. 
134  Iowa,  84,  12  L.R.A.(N.S.)  421,  108  N. 
W.  1025;  Kilborn  v.  Prudential  Ins.  Co.  99 
Minn.  176,  108  N.  W.  861:  Yonge  v.  Equit- 
able Life  Assur.  Soc.  (C.  C.)  30  Fed.  902; 
New  York  L.  Ins.  Co.  v.  Babcock,  104  Ga. 
67,  42  L.R.A.  88,  69  Am.  St.  Rep.  134,  30 
S.  E.  273 ;  Fried  v.  Royal  Ins.  Co.  50  N.  Y. 
243;  New  York  L.  Ins.*  Co.  v.  Pike.  51  Colo. 
238,  117  Pac.  899;  Francis  v.  Mutual  L. 
Ins.  Co.  55  Or.  280,  ]06  Pac.  323.  These 
and  many  other  cases  emphasize  the  prop- 
osition that  legal  delivery  is  very  frequent- 
ly accomplished  without  an  actual  transfer 
of  manual  possession. 

3.  It  is  further  said  that,  under  the  con- 
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•ditions  of  the  application,  the  insurance 
was  not  to  take  effect  until  the  first  instal- 
ment of  premium  should  have  been  paid  and 
the  policy  delivered  while  the  insured  was 
in  good  health,  and  that  this  fact  is  nega- 
tived by  the  record.  Whether  payment  was 
made  is  a  question  of  fact  upon  which  the 
jury  has  found  against  the  defendant,  and 
the  finding  is  not  without  support  in  the 
evidence.  That  payment  in  cash  may  be 
waived,  and  a  promissory  note  or  other  evi- 
dence of  indebtedness  may  be  accepted  in 
lieu  thereof  without  violating  the  contract 
of  insurance,  has  been  held  so  frequently 
that  it  would  be  an  unnecessary  waste  of 
time  to  array  the  authorities,  but  many  of 
the  precedents  already  cited,  as  well  as  of 
those  hereinafter  referred  to,  are  directly 
in  point.  There  is  no  claim  that  the  agent 
exceeded  his  authority  in  taking  the  notes. 
The  blank  forms  of  application,  notes,  and 
receipt  were  prepared  and  furnished  by  the 
company,  and  filled  out  and  prepared  for 
signature  by  the  company's  agent.  The 
receipt  is  the  receipt  of  the  company,  which 
acknowledges  having  received  $5  cash  and 
$63  in  notes  for  the  first  annual  premium. 
The  evidence  of  the  wife  of  the  insured,  who 
'was  present  when  th^  notes  were  made,  sup- 
ports the  theory  that  they  were  given  and 
received  in  payment  of  the  premium. 

Nor  is  the  jury's  finding  in  this  respect 
•conclusively  negatived  by  the  answer  found 
in  the  application  to  the  question  whether 
the  premium  had  been  paid  in  advance. 
On  the  face  of  it  the  answer  is  somewhat 
ambiguous,  but  not  inexplicable.  Following 
the  printed  question  is  the  word  "No,"  im- 
mediately followed  by  the  words,  "(a)  cash 
$5;  (b)  notes  $30.70,"  etc.  This  statement, 
taken  as  a  whole,  may  fairly  be  considered 
as  a  somewhat  awkward  statement  or  rep- 
resentation to  the  company  that  the  pay- 
ment had  not  been  made  wholly  in  cash,  but 
partly  in  cash  and  partly  in  notes  as  there 
indicated.  The  company  was  in  no  way  de- 
•ceived  or  misled  by  the  statement,  for  it  re- 
ceived the  notes  and  retained  them. 

We  have  therefore  the  following  conceded 
or  established  facts,  which  must  be  borne  in 
mind  in  dealing  with  the  remaining  points 
made  by  the  appellant:  First.  On  June  17, 
1910,  the  deceased  made  his  application  to 
the  appellant's  duly  authorized  agent  for 
insurance.  Second.  On  the  same  day  he 
paid  the  premium  on  such  insurance  for  one 
year.  Third.  On  July  8, 1910,  the  appellant 
accepted  the  application  and  executed  the 
policy,  and  on  the  same  day  sent  it  to  the 
state  insurance  department  for  registration 
as  one  of  its  risks  to  be  protected  by  the 
deposit  of  securities.  Fourth.  Not  later 
tHan  July  19,  1910,  the  policy  was  forward- 
ed to  the  agent  who  procured  the  risk,  for 
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delivery  to  the  insured,  and  arrived  at  Sioux 
City  not  later  than  July  20,  1910.  Fifth. 
The  agent  had  left  his  office  on  July  15, 
1910,  with  no  person  in  charge  of  his  busi- 
ness, and  did  not  return  until  August  7, 
1910,  and,  because  thereof,  the  policy  re- 
mained sealed  in  its  envelop  until  the  date 
last  named.  Sixth.  At  the  time  of  the  re- 
turn of  the  agent,  the  insured  person  was 
dead,  having  died  August  2,  1910,  of  a 
sickness  dating  from  July  23,  1910. 

It  is  true  that  appellant  disputes  some 
of  the  statements  here  recited,  and  especial- 
ly the  date  given  for  the  inception  of  the 
fatal  illness  of  the  insured,  but  we  think 
the  record  does  not  bear  out  its  contention. 
There  was  no  medical  or  expert  testimony 
whatever  as  to  the  nature  of  the  illness  or 
of  its  origin  or  duration.  The  wife  express- 
es the  opinion  or  conclusion  that  he  died  of 
pneumonia  or  typhoid  pneumonia.  She  says 
he  was  not  feeling  well  for  several  days 
after  about  July  16,  1910.  According  to 
her  story,  however,  he  first  manifested  ill- 
ness requiring  attention  on  the  23d  day  of 
that  month,  or  at  any  rate  not  earlier  than 
the  21st.  It  is  a  further  material  consider- 
ation that  the  insurance  which  the  company 
undertook  to  provide  was  to  be  treated  as 
term  insurance  for  the  first  year,  and  to 
be  thereafter  continued  as  endowment  in- 
surance maturing  in  twenty  years,  and,  as 
will  be  seen  by  the  provision  hereinbefore 
quoted  from  the  application,  the  company 
reserved  the  right  to  fix  the  date  *'on  which 
the  first  policy  year  shall  end."  Acting 
upon  this  application,  defendant  made  its 
policy  to  bear  date  July  8,  1910,  and  pro- 
vided for  premiums  in  semiannual  instal- 
ments computed  from  the  same  date.  The 
endowment  period  was  also  fixed  or  desig- 
nated as  terminating  on  the  corresponding 
day  of  the  month  of  the  year  of  maturity. 

We  come,  then,  to  the  inquiry  whether, 
under  such  a  record,  a  finding  that  the 
policy  was  delivered  to  the  insured  in  his 
lifetime  can  be  sustained.  As-  already 
noted,  delivery  does  not  always  mean  change 
of  manual  possession.  This  rule  has  been 
frequently  applied  in  cases  like  the  one  now 
at  bar.  For  instance,  in  New  York  L.  Ins. 
Co.  V.  Babcock,  104  Ga.  67,  42  L.R.A.  88,  69 
Am.  St.  Rep.  134,  30  S.  E.  273,  a  party  ap- 
plied for  life  insurance  and,  as  in  this  case, 
paid  the  premium  in  advance,  receiving  a 
receipt  therefor.  By  the  terms  of  the  ap- 
plication and  receipt,  it  was  provided  that 
no  liability  should  be  incurred  by  the  com- 
pany until  the  premium  was  paid  and  the 
policy  delivered  to  the  insured  while  living 
and  in  good  health.  The  application  was 
approved,  the  policy  issued  and  mailed  to 
the  company's  local  agent,  who  held  it  three 
days  without  attempting  to  deliver  it.     On 
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the  third  day  the  insured  person  was  killed, 
and  a  friend  of  the  family,  by  trick  or  mis- 
representation, got  possession  of  the  policy 
and  gave  it  to  the  widow,  who  brought  suit 
thereon.  The  court,  conceding  that  plain- 
tiff could  obtain  no  advantage  through  the 
act  of  her  friend  in  getting  possession  of 
the  policy,  held,  nevertheless,  that,  inde- 
pendent of  such  act,  a  suflicient  delivery  had 
been  shown.  It  says:  "The  controlling 
question,  then,  on  the  subject  of  delivery, 
is  not  who  has  the  actual  possession,  but 
who  has  the  right  of  possession.  Applying 
these  principles  to  the  facts  before  us,  we 
think  that  the  delivery  of  the  policy  in 
question  to  the  applicant  had,  in  contem- 
plation of  law,  been  effected  before  his 
death.  When  his  applicaticm  was  accepted 
at  the  home  office  in  New  York,  and  a 
policy  issued  thereon  was  placed  in  the  mails 
for  the  sole  purpose  of  ultimately  reaching 
his  hands,  the  company  parted  with  its 
possesfion  and  control  of  the  paper.  The 
intention  to  deliver  was  complete.  The 
premium  money  which  it  had  held  up  to 
that  time  upon  a  conditional  trust  then 
became  its  absolute  property.  It  would 
have  been  guilty  of  no  breach  of  trust  in 
appropriating  the  fund  to  its  own  use.  For 
this  privilege  thus  acquired  there  must  have 
been  a  corresponding  benefit  accruing  to  the 
original  owner  of  the  fund,  and  what  he 
acquired  in  lieu  of  his  money  was  an  in- 
surance upon  his  life  and  a  right  to  the 
policy  which  evidenced  a  consummation  of 
the  contract.  If  the  delivery  was  not  com- 
plete when  the  policy  was  mailed,  it  cer- 
tainlv  became  so  when  it  reached  the  hands 
of  the  local  agent  during  the  lifetime  of 
the  applicant  and  while  he  was  in  good 
health.  Construing  this  act  of  the  company 
in  tranfimitting  the  policy  to  the  agent  in 
tlie  lijnrlit  of  this  contract,  it  necessarily 
follows,  in  the  absence  of  any  proof  to  the 
contrary,  that  the  agent  received  the  policy 
charpfed  with  no  other  duty  except  to  hand 
it  unconditionally  to  the  applicant.  If  this 
be  true,  the  possession  of  the  agent  was  the 
possession  of  the  applicant,  and  while  in  the 
hanrls  of  the  ajyent  the  policy  was  simply 
held  by  him  on  deposit  or  in  trust  for  its 
real  owner.  This  owner  had  a  right  to  de- 
mand possession  of  it.  Upon  refusal  he 
could  have  recovered  it  by  an  action  of 
trover.  Conceding  this  right,  we  cannot 
see  how  death  can  rob  the  beneficiary  of 
her  rights  under  the  contract." 

In  May  on  Insurance,  3d  ed.  §  55,  the 
author  savs  that,  while  the  act  of  the  com- 
pany in  sending  a  policy  to  its  agent  to  be 
given  to  the  insured  upon  pavment  of  the 
premium  does  not  amount  to  a  delivery  un- 
til such  pavment  is  n^ade.  yet,  where  the 
nnplicant  hns  done  everything  that  is  re- 
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quired  of  him  under  his  contrac.t,  the  policy 
is  held  merely  as  a  deposit  for  his  benefit. 
It  is  said  on  behalf  of  appellant  that  the 
.policy  was  not  sent  to  the  agent  in  this  ease 
to  be  delivered  unconditionally,  but  to  be 
delivered  only  upon  condition  of  payment 
of  the  premium  and  the  good  health  of  the 
applicant,  and  the  giving  by  him  of  a  pre- 
scribed receipt  for  the  policy.  The  letter 
accompanying  the  policy  is  apparently  a 
"form  letter"  prepared  for  use  in  sending 
out  policies  to  agents  for  delivery  to  appli- 
cants, and  contains  general  cautionary  in- 
structions. It  must,  we  think,  be  taken,  as 
understood  by  both  company  and  agent,  that 
such  instructions  were  to  be  observed  and 
the  policy  withheld  from  delivery  only 
where  the  conditions  referred  to  had  not 
been  complied  with  in  advance.  But  the 
company  could  not  by  such  instructions  add 
anything  to  the  obligation  of  the  applicant 
or  to  the  conditions  of  the  contract.  It  had 
already  received  payment  of  the  premium 
in  cash  and  notes.  The  giving  of  a  written 
receipt  for  the  policy  was  no  part  of  the 
contract.  The  applicant  having  submitted 
to  a  medical  examination  by  the  company's 
examiner,  whose  report  it  approved,  his 
good  health  at  that  time  is  to  be  assumed. 
There  is  nothing  to  rebut  the  presumption 
that  such  state  of  health  continued  at  the 
time  the  policy  was  executed  and  at  the 
date  it  was  sent  to  the  agent.  See  Life 
Ins.  Clearing  Co.  v.  Altschuler,  55  Neb.  341, 
76  N.  W.  862.  In  other  words,  the  appli- 
cant had  complied  with  all  the  requirements 
of  the  contract  on  his  part,  and  was  entitled 
to  receive  the  policy.  He  was  not  respon- 
sible for  the  voluntary  absence  of  the  agent, 
and  his  rights  cannot  be  abridged  or  lost 
by  the  failure  of  the  agent  to  perform  his 
duty  in  the  premises. 

In  Fried  v.  Royal  Ins.  Co.  60  N.  Y.  243, 
a  person  applied  to  the  agent  of  a  London 
company  for  insurance  upon  his  life,  and 
paid  the  premium  with  the  understanding 
that  his  insurance  began  at  once,  but  sub- 
ject to  rejection  by  the  company.  The 
policy  was  issued  and  sent  to  the  agent, 
whose  instructions  were  not  to  deliver  any 
policy  if  any  unfavorable  change  had  taken 
place  in  the  health  of  the  insured.  The 
a<7ent,  claiming  that  such  change  had  taken 
place,  refused  to  deliver  the  policv,  and  the 
insured  soon  thereafter  died.  The  court, 
holding  it  immaterial  whether  the  action 
be  treated  as  being  brought  upon  the  policy 
or  upon  the  contract  independent  of  the 
policy,  say  of  the  effect  claimed  by  the  com- 
pany of  its  instructions  given  its  agent: 
"The  alleged  instructions  could  have  no  such 
effect  upon  the  contract.  They  could  not 
alter  or  qualify  the  terms  of  the  contract  to 
the  prejudice  of  the  plaintiff." 
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In  Kilborn  v.  Prudential  Ins.  Co.  99 
Minn.  176,  108  N.  W.  861,  the  applicant,  as 
in  this  case,  gave  his  note  for  the  first  pre- 
mium. The  application  was  accepted  and 
the  policy  issued  and  mailed  to  the  agents  i 
on  December  23,  1904.  On  the  following 
day,  while  the  policy  was  still  in  the  course 
of  transmission  through  the  mails,  the  ap- 
plicant was  killed.  The  policy  reached  the 
hands  of  the  agents  two  days  lat-er,  and 
they,  having  learned  of  the  applicant's 
death,  returned  the  paper  to  the  company. 
The  notes  given  by  the  deceased  were 
marked  "void"  and  returned  to  the  widow, 
who  refused  to  receive  them.  The  com- 
pany's defense  to  an  action  brought  to  re- 
cover the  insurance  was  that  the  premium 
had  not  been  paid  and  the  policy  had  never 
been  delivered.  Overruling  both  proposi- 
tions, the  court  holds  that  the  giving  of  the 
notes  under  the  circumstances,  which  are 
not  in  this  respect  materially  unlike  those 
in  the  present  case,  operated  as  a  payment 
of  the  premium,  and  of  the  alleged  want  of 
delivery  it  adds:  **It  is  very  well  settled 
that,  where  nothing  remains  to  be  done 
by  the  insured,  the  mailing  of  the  policy 
duly  executed  to  the  insured,  or  to  an  agent 
of  the  company  for  delivery,  .  .  .  consti- 
tutes a  delivery.  .  .  .  The  contract  is 
complete  when  the  application  is  accepted, 
and  the  acceptance. signified  by  mailing  the 
policy." 

The  case  of  Francis  v.  Mutual  L.  Ins.  Co. 
56  Or.  280,  106  Pac.  323,  involves  circum- 
stances somewhat  like  those  in  the  Kilborn 
Case,  with  the  additional  fact  that  the  ap- 
plication contained  a  provision  whereby 
the  insurance  was  not  to  take  effect  until 
the  premium  had  been  paid  in  the  lifetime 
and  good  health  of  the  applicant.  A  policy 
was  issued  and  forwarded  to  the  agents,  but 
before  it  was  delivered  into  the  possession 
of  the  applicant  he  died,  and  the  policy  was 
returned  to  the  home  office.  The  trial  court 
kaving  found  for  the  defendant,  the  judg- 
ment was  reversed  on  appeal;  the  court  ap- 
proving and  applying  the  rule  of  the  Kil- 
born Case  and  other  similar  precedents. 
The  opinion  restates  the  rule  as  follows: 
"Where  a  company  receives  an  application 
for  insurance,  acts  upon  it,  signs  and  seals 
a  policy  complete  in  form  and  forwards  it 
to  its  agent  for  delivery,  .  .  .  the 
policy  is  deemed  to  have  been  issued  from 
the  date  of  its  deposit  in  the  mails."  Upon 
the  same  general  subject  the  Indiana  court 
has  said:  "When  the  company  executed 
and  issued  a  policy  in  conformity  with  the 
application,  the  contract  of  insurance  was 
then  complete,  as  it  thereby  accepted  the 
offer  or  application  of  the  insured."  New 
York  L.  Ins.  Co.  v.  Greenlee,  42  Ind.  App. 
82,  84  N.  E.  1101. 
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In  New  York  L.  Ins.  Co.  v.  Pike,  51  Colo. 
238,  117  Pac.  899,  the  Colorado  court  deals 
with  a  case  having  significant  likeness  to  the 
one  at  bar  in  several  respects.  There  the 
application  provided  that  the  insurance 
should  not  take  effect  unless  the  policy  was 
delivered  to  the  insured  in  his  lifetime  and 
in  good  health,  and  a  note  was  given  for  the 
first  premium.  The  application  was  ap- 
proved and  the  policy  executed,  but,  owing 
to  some  disagreement  between  the  company 
and  its  agent,  it  was  not  at  once  sent  out. 
It  was  finally  sent  to  the  company's  Denver 
agency,  which  sent  it  to  a  bank  at  the 
residence  of  the  insured  to  be  delivered  when 
the  premium  note  was  paid.'  Shortly  after, 
and  with  the  matter  of  the  policy  still  in 
this  position,  the  insured  died.  Action  was 
brought  to  recover  the  insurance,  and  de- 
fense was  made  on  the  ground  that  no  con- 
tract was  ever  in  fact  consummated,  that 
the  premium  had  never  been  paid,  nor  the 
policy  delivered.  The  plea  was  held  to  be 
unavailing.  The  court  says,  among  other 
things,  that  the  mailing  of  the  policy  from 
the  home  office  "constituted  a  delivery  there- 
of," and  that  the  instructions  to  the  bank 
not  to  deliver  to  the  insured  until  the  note 
was  paid  "could  not  affect  the  contract 
already  made."  Many  other  precedents 
might  be  here  quoted  to  the  same  general 
effect,  but  we  think  it  unnecessary  to  pro- 
long this  opinion  for  that  purpose.  As 
bearing  upon  this,  as  well  as  upon  other 
points  in  this  case,  see  Mulligan  v.  Metro- 
politan L.  Ins.  Co.  149  111.  App.  616 ;  Western 
&  S.  L.  Ins.  Co.  V.  Davis,  141  Ky.  358,  132 
S.  W.  410;  Mutual  Reserve  Fund  Life  Asso. 
V.  Parmer,  65  Ark.  581,  47  S.  W.  850;  Life 
Ins.  Clearing  Co.  v.  Altschuler,  55  Neb.  341, 
75  N.  W.  862;  Metropolitan  L.  Ins.  Co.  t. 
Moore,  117  Ky.  651,  79  S.  W.  219. 

The  rules  of  law  thus  affirmed  may  b^ 
applied  to  the  case  before  us  without  the 
slightest  injustice  to  the  insurer.  Acting 
upon  its  reserved  right  to  fix  the  date  of  the 
risk  which  it  undertook  to  assume,  it  named 
July  8,  1910.  It  demanded  and  received 
premiums  for  the  initial  year  beginning  upon 
that  date,  and  computed  future  accruing 
premiums  therefrom.  When  the  policy  had 
been  executed  in  conformity  with  the  offer 
of  the  applicant,  the  minds  of  the  parties 
had  met:  and  the  premium  being  paid,  and 
nothing  remaining  for  the  applicant  to  do 
to  perfect  the  contract,  the  execution  by  the 
company  of  the  written  evidence  of  that 
agreement,  and  sending  it,  either  direct  to 
the  applicant  or  to  the  local  agent  for  his 
use  according  to  the  usual  course  of  busi- 
ness, was  all  that  the  law  or  the  terms 
stipulated  in  the  application  require  to 
make  a  binding  and  enforceable  contract. 
Each  party  had  furnished  the  agreed  con- 
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sideration  for  the  undertaking  of  the  other, 
and  each  is  entitled  to  its  promised  benefits. 
Appellant  cites  the  case  of  Uawlcy  v. 
Michigan  Mut.  L.  Ins.  Co.  92  Iowa,  593,  61 
N.  W.  201,  as  controlling  the  present  issue 
in  its  favor,  but  we  think  it  is  not  in  point. 
In  that  case  the  application  was  made  for 
the  benefit  of  or  at  the  request  of  a  third 
person  who  held  a  personal  claim  against 
the  agent  of  the  insurance  company;  the 
plan  being  to  pay  the  premium  by  an  in- 
dorsement or  credit  upon  the  agent's  said 
personal  debt.  The  policy  was  issued  and 
put  into  the  hands  of  the  agent  during  the 
lifetime  of  the  applicant.  The  agent  sent 
it  to  a  third  person  with  instructions  not 
to  deliver  it  until  the  promised  indorsement 
was  made  on  his  note.  Before  that  was 
brought  about,  the  applicant  died,  and  it 
was  held  by  this  court  that  there  had  been 
no  delivery  of  the  policy  or  payment  of 
the  premium,  and  the  company  was  not 
liable.  The  simple  statement  of  the  case 
and  the  questions  there  considered  are  a 
sufiicient  demonstration  that  their  decision 
in  no  manner  controls  the  controversy  we 
are  now  considering. 

4.  Our  statute  relating  to  life  insurance 
provides  that,  where  an  applicant  submits 
to  medical  examination  by  the  company's 
physician  and  is  pronounced  a  fit  subject 
of  insurance,  such  company,  in  the  absence 
of  fraud,  shall  be  estopped  from  pleading 
that  the  insured  person  "was  not  in  the 
condition  of  health  required  by  the  policy 
at  the  time  of  the  issuance  or  delivery 
thereof."  Code,  §  1812.  No  fraud  is  plead- 
ed, and  none  is  shown  in  testimony.  It 
follows  of  necessity  that,  if  we  are  right 
in  the  conclusion  heretofore  expressed  that, 
under  the  circumstances  of  this  case,  the 
issuance  or  the  delivery  of  the  policy  dates 
from  its  execution  and  mailing,  the  appli- 
cant's condition  of  health  at  that  time  is 
not  open  to  question  or  consideration  in  this 
action. 

5.  The  appellant  complains  of  the  court's 
refusal  to  give  certain  requested  instruc- 
tions to  the  jury.  The  requests  were  most- 
ly predicated  upon  the  theory  that  the  de- 
fendant was  entitled  to  a  verdict  as  a  matter 
of  law.  The  points  so  made  are  all  gov- 
erned by  the  conclusions  we  have  already 
announced,  and  require  no  further  discus- 
sion.   There  was  no  error  in  the  ruling. 

Error  is  also  assigned  on  the  exclusion 
of  testimony  as  to  the  agreement  or  under- 
standing upon  which  the  notes  given  by  the 
insured  were  delivered.  It  is  enough  upon 
the  point  so  made  to  say  that  the  testimony 
so  excluded  was  afterward  admitted,  and 
both  parties  gave  to  the  jury  their  version 
of  the  transaction. 

The  defendant  also  offered  to  examine  the 
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attending  physician  as  to  the  last  Bicknea» 
of  the  insured.  This  testimony  was  ex- 
cluded upon  the  statutory  objection  thereto. 
In  this  there  was  no  error. 

There  is  nothing  in  the  record  to  justify 
us  in  ordering  a  new  trial,  and  the  judgr 
ment  of  the  District  Court  ia  afllrmed. 

Petition  for  rehearing  denied. 


GEORGIA  SUPREME  COURT. 

WINSLOW  BROTHERS  COMPANY,  Plff: 

in  Err., 

V. 

J.  P.  MURPHY. 

(139  Ga.  231,  77  S.  E.  26.) 

Attorney  and  client  ^  per  centage  con* 
tract  —  compromise  ^  right  of  action. 

Wliere  one  claiming  to  have  a  right  of 
action  against  another  on  account  of  per- 
sonal injury  employed  an  attorney,  and  by 
written  contract  agreed  to  pay  him  one  lialf 
of  any  sum  realizal  from  the  claim  by  set- 
tlement, suit,  or  compromise  (after  paying 
certain  expenses),  if  the  client  settled  witlt 
the  person  claimed  to  be  liable  before  suit 
was  Drought,  without  the  knowledge  or  con- 
sent of  his  attorney,  this  did  not  authorize 
the  attorney  to  bring  suit  in  the  name  of 
his  client  for  the  purpose  of  recovering  his 
fee,  although  the  person  claimed  to  be  lia- 
ble made  the  settlement  after  notice  of  the 
contract  between  the  attorney  and  his 
client. 

(a)  Where  a  suit  was  so  brought  and  the 
petition  showed  such  facts,  it  was  demur- 
rable. 

(January  15,  1913.) 

I?  RROR  to  the  Superior  Court  for  Fulton 
J   County  to  review  a  judgment  overruling 
a   demurrer  to  the  petition   in   an   action 
brought  to  recover  an  attorneys*  fee.     Re- 
versed. 
The  facts  are  stated  in  the  opinion. 

Headnote  by  LuifFKix,  J. 

Note.  —  Rights  and  remedies  of  attor* 
ney  trhose  client  compromises  catise 
of  action  without  his  consent  he  fore 
action  brought. 

It  is  said  in  4  Cyc.  1019,  that  in  the  ab- 
sence of  a  statute  protecting  the  lien,  the 
parties  may  compromise  or  settle  a  cause 
of  action  before  judgment,  regardless  of  the 
rights  of  the  attorneys,  unless  the  com- 
promise or  settlement  was  for  the  purpose 
of  depriving  the  attorneys  of  their  fees. 
However,  statutes  have  been  enacted  in 
some  states  which  it  seems  have  the  effect 
of  limiting  this  right  of  the  client.  It  is 
conceivable  that  a  statute  might  be  enacted 
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Messrs.  Anderson,  Felder,  Rountree, 
&  'Wilson,  for  plaintiff  in  error: 

An  attorneys*  lien  does  not  attach,  even 
upon  the  filing  of  the  petition,  but  only 
where  "there  has  been  either  service  of  pro- 
cess or  actual  notice  of  the  filing  of  the  peti- 
tion." 

Florida  C.  &  P.  R.  Co.  v.  Ragan,  104  Ga. 
353,  30  S.  £.  745;  Lumpkin  v.  Louisville  & 
N.  R.  Co.  136  Ga.  135,  70  S.  E.  1101. 

Prior  to  the  filing  and  services  of  a  suit, 
a  tort  feasor  is  not  a  party  or  privy  with 
the  plaintiff  in  a  suit  subsequently  brought; 
lie  is  a  third  pai-ty,  and  not  the  ''opposite 
party." 

Frazier  v.  Georgia  R.  &  Bkg.  Co.  101  Ga. 
77,  28  S.  E.  662;  Peebles  v.  Charleston  & 
W.  C.  R.  Co.  7  Ga.  App.  279,  66  S.  E.  953; 
Jones  v.  Groover,  46  Ga.  608;  Gray  v.  Law- 
son,  36  Ga.  629;  Hawkins  v.  Ley  less,  39 
Ga.  5;  Brown  v.  Georgia,  C.  &  N.  R.  Co.  101 
Ga.  80,  28  S.  E.  634;  Coleman  v.  Ryan,  58 
Ga.  132;  Twiggs  v.  Chambers,  50  Ga.  279; 
«tcarns  v.  Wollenberg,  14  L.R.A.(N.S.) 
1095  note. 


Messrs.  Moore  &  Branch  for  defendant 
In  error. 

Lumpkin,  J.,  delivered  the  opinion  of 
the  court: 

A  man  claiming  to  have  a  right  of  action 
for  a  personal  injury  employed  an  attorney, 
and  in  writing  agreed  that  for  his  services- 
the  client  should  pay  him  one  half  of  any 
sum  realized  from  the  claim  by  settlement,, 
suit,  or  compromise,  provided  that  the  ex- 
penses of  the  client  for  doctor's  bills  and 
drug  bills  were  to  be  paid  ■*bcfore  dividing 
the  amount  received  on  the  claim."  The 
attorney  brought  an  action  in  the  name  of 
his  client,  alleging  that  the  attorney  wa& 
negotiating  with  an  agent  of  the  defendant 
for  a  settlement,  and  that  the  latter  had  no- 
tice of  the  contract  by  which  he  was  to- 
receive  a  part  of  the  recovery  or  settlement, 
i»ut  nevertheless  settled  with  the  client, 
without  the  knowledge  or  consent  of  the  at- 
torney. It  was  not  distinctly  stated  that 
the  settlement  was  made  before  the  suit  was- 
brought,  but  it  is  inferable  from  the  allega- 
tions of  the  petition,  which  are  to  be  taken 


which  would  give  the  attorney  a  lien  even 
before  action  brought.  Indeed,  as  pointed 
out  in  Win  SLOW  Bros.  Co.  v.  ^Murphy,  it  is 
intimated  in  the  Georgia  case  of  Brown  v. 
Georgia,  C.  &  N.  R.  Co.  101  Ga.  80,  28  S. 
E.  634,  that  there  might  be  a  lien  before 
action  brought,  if  the  statute  gave  a  lien 
upon  the  cause  of  action,  instead  of  a  lien 
upon  the  suit  and  the  proceeds  which  might 
result  from  the  prosecution  of  it. 

Although  there  has  been  a  great  deal  of 
litigation  concerning  the  rights  and  reme- 
dies of  an  attorney,  especially  when  he  is 
engaged  upon  a  contingent  fee,  upon  a  set- 
tlement between  the  parties,  no  cases  have 
been  found  to  discuss  the  question  whether 
the  attorney  has  any  right  where  the  claim 
is  settled  or  compromised  before  action 
brought,  except  Win  slow  Bros  Co.  v.  Mur- 
phy and  the  cases  therein  cited,  namely. 
Brown  v.  Georgia,  C.  &  N.  R.  Co.  supra; 
Florida  C.  &  P.  R.  Co.  v.  Ragan,  104  Ga. 
353,  30  S.  E.  745;  and  Lumpkin  v.  Louis- 
ville &  N.  R.  Co.  136  Ga.  135,  70  S.  E. 
1101. 

Certain  phases  of  the  question  as  to  the 
effect  of  compromise  or  dismissal  after  a 
suit  is  brought  will  be  found  in  the  note 
appended  to  Jackson  v.  Sterns,  5  L.R.A. 
(N.S.)  390,  dealing  with  the  effect  of  the 
dismissal  of  a  suit  to  defeat  an  attorneys' 
lien  or  claim  to  compensation;  the  note 
appended  to  Schmitz  v.  South  Covington  k 
C.  Street  R.  Co.  22  L.R.A.(N.S.)  776,  deal- 
ing with  the  basis  for  computing  the  share 
of  an  attorney  entitled  to  certain  propor- 
tion of  the  recovery,  where  the  suit  is  com- 
promised for  a  certain  sum  and  attorneys' 
fees;  the  note  appended  to  Stearns  v.  Wol- 
lenberg, 14  L,R.A.(N.S.)  1095,  discussin*; 
the  power  of  a  court  to  protect  an  attor- 
nev  who  has  taken  a  case  on  a  contingent 
4.VL.R.A.(N.S.) 


fee,  against  voluntary  dismissal  by  a  client 
without  his  consent;  the  note  appended  to- 
Re  Snj-der,  14  L.R.A.(N.S.)  1101,  as  to  the 
validity  of  a  provision  in  a  contract  for  a 
contingent  fee,  forbidding  the  client  to  set- 
tle the  claim  without  tlie  attorney's  con- 
sent; the  note  to  DeWinter  v.  Thomas,  27 
L.R.A.(N.S.)  634,  as  to  the  right  of  an* 
attorney  who  takes  case  on  a  contingent 
fee,  to  an  equitable  lien  on  the  fund  recov- 
ered; and  the  note  appended  to  Humptulips 
Driving  Co.  v.  Burrows,  37  L.R.A. (N.S.) 
226,  which  deals  with  the  effect  of  the  as- 
signment of  a  judgment  upon  an  attorneys' 
lien  thereon. 

The  Missouri  statute  expressly  provides- 
that  where  an  attorney  contracts  with  his- 
client  for  services  in  a  case  upon  a  con- 
tingent fee,  he  may  serve  a  notice  in  writ- 
ing upon  the  party  against  whom  the  claim 
is  asserted,  as  to  the  fact  of  his  employ- 
ment and  the  amount  of  compensation  he 
is  to  have,  and  that  the  agreement  with  his 
client  shall  operate  from  the  date  of  such 
service  as  a  lien  upon  the  claim  or  cause  of 
action,  and  upon  the  proceeds  of  any  set- 
tlement between  the  parties  either  before 
suit  or  action  is  brought  or  before  or  after 
judgment  thereon;  and  it  is  further  pro- 
vided that  if  any  defendant  or  proposed 
defendant  with  respect  to  such  claim,  after 
notice  served,  settles  the  claim  with  the 
client  or  claimant  without  first  procuring 
the  written  consent  of  such  attorney,  such 
defendant  shall  be  liable  for  the  attorneys'" 
lien  upon  the  proceeds  of  the  settlement. 
Of  course,  such  a  statute  expressly  governs 
the  present  question,  and  therefore  it  would 
serve  no  useful  purpose  to  cite  the  cases 
applying  it,  except  perhaps  an  illustrative 
case,  such  as  Wolf  v.  United  R.  Co.  155  Mo. 
App.  125,  133  S.  W.  1172.  L.  A  W. 
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more  strongly  against  the  pleader;  and  the . 
«ase  was  argued  on  that  theory.  There 
were  allegations  as  to  the  liability  of  the 
defendant  to  the  plaintiff  for  the  injury. 
The  court  averruled  the  demurrer  to  the 
petition,  and  Ihe  defendant  excepted. 

As  the  law  was  embodied  in  the  Code  of 
1863,  it  was  declared  that  the  attorney's 
lien  should  attach  for  his  fees,  and  for  a 
general  balance  on  all  sums  collected  by  him 
and  ux>on  all  property  recovered  by  his  serv- 
ices. Provision  was  also  made  in  regard  to 
the  right  of  an  attorney  condemning  prop- 
€rty  to  a  fee  from  the  proceeds,  although 
older  liens  might  demand  and  recover  such 
proceeds  from  his  immediate  client.  The 
next  section  (1990)  was  as  follows:  'Tar- 
ties  cannot,  by  settlement  between  them- 
selves, defeat  the  attorney  of  any  lien  or 
claim  under  contract  with  his  client  of  which 
the  opposite  party  had  notice  prior  to  the 
consummation  of  such  settlement."  The 
law,  as  thus  codified,  was  carried  forward 
into  the  Code  of  1868  (§  1080).  In  1873 
an  act  was  passed  which  was  entitled  ''An 
Act  to  Regulate  the  Law  of  Liens  in  the 
State  of  Georgia."  It  dealt  with  liens  of 
various  kinds.  It  declared  that  attorneys 
should  have  a  lien  on  all  papors  and  money 
of  their  clients  in  their  possession  for  serv- 
ices rendered,  and  might  retain  such  papers 
until  such  claims  were  satisfied,  and  might 
apply  such  money  to  the  satisfaction  of 
such  claims.  They  were  also  given  a  lien 
''upon  suits,  judgments,  and  decrees  for 
money,"  and  it  was  declared  that  "no  per- 
son shall  be  at  liberty  to  satisfy  said  suit, 
judgment,  or  decree,  until  the  lien  or  claim 
of  the  attorney,  for  his  fees,  is  fully  satis- 
fied;" and  also  that  "attorneys  at  law 
.shall  have  the  same  right  and  power  over 
said  suits,  judgments,  and  decrees  to  en- 
force their  liens,  as  their  clients  had  or 
may  have  for  the  amount  due  thereon  to 
them;  upon  all  suits  for  the  recovery  of 
real  or  personal  property,  and  upon  all 
judgments  or  decrees  for  the  recovery  of 
the  same,  attorneys  at  law  shall  have  a  lien 
on  the  property  recovered,  for  their  fees, 
superior  to  all  liens  but  liens  for  taxes." 
Acts  1873,  pp.  42,  46.  In  the  Code  of  1873 
and  that  of  1882,  the  codifiers  omitted  § 
1990  of  the  Code  of  1863,  above  quoted,  in- 
serting a  memorandum  that  it  had  been 
superseded  by  the  act  of  1873.  In  Haynes 
v.  Perry,  76  Ga.  33  (decided  in  1885), 
Blandford,  J.,  said  in  the  opinion  that  the 
section  mentioned  had  never  been  altered, 
and  was  still  the  law.  But  in  that  case  the 
attorney  had  recovered  a  judgment  which  he 
was  seeking  to  collect  by  execution  in  ordor 
to  pay  fees  due  to  him  by  his  client.  The  I 
decision  was  made  to  turn  upon  a  failure 
to  traverse  the  answer  of  the  sheriff  to  a 
45  L.R.A.(N.S.) 


rule  against  him  to  compel  him  to  pay 
over  a  fund  in  his  hands.  In  Little  v.  Sex- 
ton, 89  Ga.  411,  16  S.  £.  490,  that  case 
was  cited  and  limited. 

The  act  of  1873  as  to  attorneys'  liens  was 
codified  in  the  Code  of  1895  as  §  2814,  and 
in  the  Code  of  1910  as  §  3364.  Each  of 
these  Codes  was  adopted  by  statute,  and 
in  neither  of  them  did  §  1990  of  the  original 
Code  appear.  The  act  thus  codified  broad- 
ened the  previous  law  aa  to  attorneys'  liens. 
The  section  of  the  original  Code  which  is 
quoted  above  was  a  part  of  the  law  as 
it  stood  before  that  act,  and  we  think  has 
been  superseded  by  the  act,  the  codification 
omitting  that  section,  and  the  adoption  of 
the  Codes.  The  broader  general  act  took 
the  place  of  the  narrower  law  contained  in 
the  first  Code;  and  we  cannot  hold  that 
the  remark  of  Blandford,  J.,  was  a  conclu- 
sive ruling  to  the  contrary.  Were  it  other- 
wise it  would  nevertheless  be  questionable 
whether  the  words  "parties"  and  "opposite 
parties,"  employed  in  the  original  Code  and 
that  of  1868,  did  not  mean  parties  to  a  liti- 
gation. The  Code  of  1873  and  that  of  1882 
were  not  adopted  by  legislative  enactment. 
But  those  of  1895  and  1910  were  adopted. 
In  Brown  v.  Georgia,  C.  &  N.  R.  Co.  101 
Ga.  80,  28  S.  E.  634,  it  was  held  that  "the 
mere  engagement  by  a  prospective  suitor 
of  an  attorney  at  law,  upon  a  contingent 
fee,  does  not  give  rise  to  a  lien  for  fees  in 
favor  of  the  latter  upon  the  cause  of  action 
respecting  which  he  is  employed,"  but  that 
upon  the  bringing  of  suit  his  lien  attached 
to  such  suit.  In  that  case,  while  a  suit 
was  pending  for  damages  on  account  of  a 
personal  injury,  the  parties  settled  the  case 
between  themselves  without  reference  to 
the  attorneys  of  the  plaintiff.  Subsequently 
a  nonsuit  was  granted.  Later  the  attorneys 
commenced  a  second  action.  The  defendant 
pleaded  a  settlement.  The  attorneys  claimed 
the  right  to  proceed  for  their  fee,  which 
they  alleged  was  one  half  of  whatever  they 
might  recover  for  the  plaintiff.  It  was 
held  that  they  had  no  right  to  prosecute 
the  second  action  after  the  settlement  with 
their  client  before  it  was  begun.  Speaking 
of  plaintiff's  attorneys,  it  was  said :  "Their 
lien  upon  the  original  suit  w^as  extinguished 
by  the  judgment  of  nonsuit,  and  whatever 
would  operate  as  a  bar  to  the  prosecution 
of  the  second  suit  by  the  client  likewise 
bars  them.  It  would  be  otherwise  if  the 
statute  hereinabove  referred  to  gave  to  the 
attorneys  at  law  a  lien  upon  the  cause  of 
action,  instead  of  a  lien  upon  the  suit  and 
the  proceeds  which  might  result  from  the 
prosecution  of  it."  While  the  section  of  the 
original  Code  which  is  now  relied  on  wtfs 
not  there  mentioned,  the  reasoning  is  con- 
trolling   in    the   present   case.      That   case 
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was  decided  by  five  justices;  but  the  ruling 
has  been  carried  even  further  in  Florida  C. 
&  P.  R.  Co.  V.  Ragan,  104  Ga.  353,  30  S.  E. 
745,  where  it  was  held  that,  under  the  Code, 
the  lien  of  the  attorney  for  the  plaintiff 
upon  the  suit  did  not  arise  as  against  the 
defendant  until  there  had  been  either  serv- 
ice of  process  or  actual  notice  of  the  filing 
of  the  petition.  We  have  been  asked  to  re- 
view these  cases,  as  well  as  that  next  cited. 
Speaking  for  myself,  I  am  not  able  to 
concur  in  the  reasoning  in  the  case  of  Flor- 
ida C.  &  P.  R.  Co.  supra,  on  the  point  of 
notice,  where  an  actual  suit  is  filed,  fol- 
lowed by  service  in  due  time.  Section  4533 
of  the  Civil  Code,  on  the  subject  of  lis  pen- 
denSy  declares  that  a  pending  suit  is  a  gen- 
eral notice  of  an  equity  or  claim  to  all 
the  world  from  the  time  when  the  petition 
is  filed  and  docketed.  Section  5551  declares 
that  the  date  of  filing  shall  be  considered 
the  time  of  the  commencement  of  the  action. 
This  court  has  held  that,  relatively  to  the 
doctrine  of  notice,  the  suit  is  notice  to  the 
world  from  the  filing  and  doceting,  pro- 
vided this  is  followed  by  the  issuance  and 
service  of  process  and  due  prosecution. 
Bridger  v.  Exchange  Bank,  126  Ga.  821, 
827,  828  8  L.R.A.(N.S.)  463,  116  Am.  St. 
Rep.  118,  56  S.  E.  97.  I  do  not  see  any  rea- 
son why  notice  of  an  equity  or  right  to 
property  should  arise  in  favor  of  a  client 
from  the  date  of  the  filing  and  docketing, 
if  duly  followed  by  service  and  prosecution 
of  the  case,  but  should  not  arise  in  favor  of 
the  attorney  until  actual  service  or  actual 
notice  of  the  suit.  And  this  court  has  held 
that  notice  of  the  suit  is  sufficient  notice 
of  the  attorneys'  lien  upon  the  suit  and  its 
proceeds.  Little  v.  Sexton,  89  Ga.  411,  15 
S.  E.  490,  supra.  But  a  request  was  made 
to  review  that  decision,  and  the  members 
of  the  court  not  being  unanimous  in  the 
opinion  that  it  should  be  overruled,  it  was 
left  to  stand  as  authority.  Lumpkin  v. 
Louisvile  &  N.  R.  Co.  136  Ga.  135,  70  S.  E. 
1101.  However  that  may  be,  no  case  has 
come  to  our  attention  where  it  was  held 
that  an  attorney  could  commence  an  orig- 
inal action  in  the  name  of  his  client  to  re- 
cover his  fee,  after  there  had  been  a  settle- 
ment made  between  the  client  and  the  per- 
son against  whom  he  claimed  damages  for 
a  personal  injury.  In  the  absence  of  a  stat- 
utory provision,  some  courts  have  held 
that,  after  suit  was  brought  and  the  parties 
and  attorneys  were  before  the  court,  a  sort 
of  general  power  on  the  part  of  the  court 
might  be  exercised  to  prevent  a  dismissal 
in  fraud  of  the  rights  of  the  attorney;  but 
this  power  has  been  denied  by  others. 
0  It  has  been  suggested  that  an  agreement 


equitable  assignment  to  him;  and  certain 
language  by  Bleckley,  J.,  in  Twiggs  v. 
Chambers,  56  Ga.  279,  281,  was  relied  upon 
as  sustaining  that  position.  The  statute  un- 
I  der  construction  gave  a  lien  on  all  suits 
as  well  as  on  the  property  recovered.  The 
headnote  declared  that  the  attorney  whose 
fee  was  payable  by  contract  out  of  the  pro- 
ceeds of  the  suit  had  an  Inchoate  lien  upon 
the  property  for  his  fee  as  soon  as  the  ac- 
tion was  commenced,  and  the  client  had  no 
right  to  defeat  such  lien  by  dismissing  the 
action  before  trial,  over  the  attorney's  ob- 
jection, without  first  paying  the  fee.  What 
was  said  in  the  opinion  was  with  reference 
to  this  state  of  facts.  The  statute  declares 
that  the  right  of  action  for  personal  torts 
or  for  injuries  arising  from  fraud  to  the 
assignor  cannot  be  assigned.  Civil  Code,  § 
3655.  If  an  agreement  to  pay  a  contingent 
fee  in  such  a  case  were  held  to  amount  to 
an  attempted  assignment  (which  is  not  de- 
cided), it  would  not  confer  on  the  attorney 
the  right  of  an  assignee  as  distinguished 
from  his  right  to  a  lien  under  the  statute. 
4  Cyc.  990;  Kusterer  v.  Beaver  Dam,  66 
Wis.  471,  43  Am.  Rep.  725,  14  N.  W.  617. 
We  have  not  been  unmindful  of  the  argu- 
ment of  counsel  for  plaintiff  that  an  injus- 
tice, if  not  a  fraud,  had  been  perpetrated 
upon  him  by  the  settlement  made  directly 
with  his  client,  after  he  had  opened  negoti- 
ations for  a  pom  promise  and  after  notice 
of  his  contract  for  a  conditional  fee.  But 
we  are  unable  to  hold  that  the  attorney  for 
the  plaintiff  acquired  any  lien  beyond  that 
provided  by  the  statute,  or  any  further 
right  as  a  quasi  assignee. 
Judgment    reversed. 

All  the  Justices  concur. 


IOWA  SUPREME  COURT. 

ADAIR  COUNTY,  Appt., 

V. 

W.  F.  JOHNSTON  et  al. 
(—  Iowa,  — ,  142  N.  W.  210.) 

Tax  —  return  —  suit  to  recover. 

A  county  which,  with  knowledge  of  the 
facts,  returns  money  voluntarily  paid  in 
satisfaction  of  a  tax  assessment  subse- 
quently declared  to  be  invalid,  cannot  main- 

Note>  —  Bight  to  recover  hacJc  tax  voU 
untarily  refunded. 


But  one  case  has  been  found,  aside  from 
Adair  County  v.  Johnston,  upon  the  ques- 
tion as  to  the  right  of  a  governmental  au- 
thority to  recover  back  taxes  voluntarily 
for  the  attorney  to  receive  his  compensation  I  refunded  to  the  party  originally  paying 
out  of  the  recovery  was  in  the  nature  of  an  them.  In  Graves  County  v.  First  Nat.  Bank, 
45  L.R.A.(N.S.)  48 
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tain  an  action  to  recover  the  money  so  paid, 
although  it  could  not  have  been  compelled 
to  make  the  refund. 

(July  8,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Adair  County 
in  defendants'  favor  in  an  action  brought 
to  recover  taxes  which  were  alleged  to 
have  been  returned  to  the  taxpayers  by  mis- 
take.   Affirmed. 

Statement  Per  Cnrlam: 

The  defendant  Johnston  paid  to  the 
treasurer  of  the  plaintiff  county  certain 
taxes  levied  upon  certain  national  bank 
stock.  The  act  under  which  the  levy 
was  made  was  afterwards  declared  in- 
valid. Thereupon  the  county  .  refunded 
to  the  defendant  the  amount  so  paid  by 
him.  Thereupon  the  county  brought  this 
action  to  recover  of  the  defendant  the  tax 
so  refunded.  Judgment  for  the  defend- 
ant.    Plaintiff  appeals. 

Messrs.  O.  W.  Witham  and  F.  O.  Hlnk- 
son,  for  appellant: 

Reliance  may  be  had  on  statutes,  subse- 
quently declared  void,  until  they  are  re- 
pealed or  declared  illegal  and  void  by  judi- 
cial determination,  and  such  determination 
should  affect  such  statutes  prospectively, 
and  not  retrospectively. 


Kraft  V.  Keokuk,  14  Iowa,  86;  Hcnke 
V.  McCord,  55  Iowa,  378,  7  N.  W.  623; 
Anheuser  Busch  Brewing  Asso.  v.  Ham- 
mond, 93  Iowa,  620,  61  N.  W.  1052;  State 
V.  O'Neil,  147  Iowa,  613,  33  L.R.A.(N.S.) 
788,  126  N.  W.  464,  Ann.  Gas.  1912  6,  691 ; 
State,  Flaucher,  Prosecutor  t.  Camden,  56 
N.  J.  L.  244,  28  Atl.  82;  Norton  .v.  Shelby 
County,  118  U.  S.  426,  30  L.  ed.  178,  6 
Sup.  Ct.  Rep.  1121;  State  v.  Carroll,  38 
Conn.  449,  9  Am.  Rep.  409^  State  v.  Pou* 
linn,  105  Me.  224,  24  L.R.A.(N.S.)  408,  134 
Am.  St.  Rep.  643,  74  Atl.  119;  St.  Louis 
&  S.  F.  R.  Co.  T.  Evans  &  H.  Fire  Brick  Co. 
85  Mo.  307;  Kehe  ▼.  Blackhawk  County, 
125  Iowa,  649,  101  N.  W.  281;  Jaggard, 
Taxn.  786;  Scott  t.  Chickasaw  County,  53 
Iowa,  47,  3  N.  W.  820. 

Defendant,  by  his  conduct,  is  estopped 
from  recovering  back  said  taxes,  and  there- 
by not  entitled  to  a  refund  of  the  same. 

Slimmer  v.  Chickasaw  County,  140  Iowa, 
448,  118  N.  W.  779,  17  Ann.  Cas.  1028;  In- 
land Lumber  &  Timber  Co.  v.  Thompson, 
11  Idaho,  608,  114  Am.  St.  Rep.  274,  83 
Pac.  933,  7  Ann.  Cas.  866. 

The  plaintiff  county  is  entitled  to  re- 
cover from  the  defendant  Johnston  herein. 

Hawkeye  Loan  &  Brokerage  Co.  v.  Marion, 
110  Iowa,  468,  81  N.  W.  718;  C<»n.  ex  rel. 
Devoe  v.  Baske,  124  Ky.  468,  11  L.R.A. 
(N.S.)  1104,  99  S.  W.  316;  Iowa  R.  Land 
Co.  V.  Woodbury  County,  64  Iowa,  212,  19 


108  Ky.  194,  66  S.  W.  16,  where  the  defend- 
ant bank  bad  paid  certain  county  taxes  on 
its  franchise,  upon  the  supposition  that 
they  could  be  legally  collected,  and  the 
county  had  later  refunded  s^ich  taxes  on 
account  of  a  decision  of  the  court  of  ap- 
peals of  the  state  to  the  effect  that  banks 
which  had  accepted  the  provisions  of  a  cer- 
tain state  statute,  as  this  bank  had  done, 
could  not  be  required  to  pay  county  taxes 
upon  their  shares  and  capital  stock,  and 
subsequently,  upon  the  court's  overruling 
its  former  decision  referred  to,  and  holding 
that  such  banks  were  liable  to  taxation  for  * 
county  purposes,  instituted  this  suit  to  re- 
cover from  the  defendant  bank  the  taxes 
refunded,  upon  the  ground  that  such  re- 
fundin|^  was  through  a  mistake  of  law  and 
fact, — it  was  held,  without  considering  the 
contentions  of  the  parties,  that,  inasmuch 
as  the  Supreme  Court  of  the  United  States, 
since  the  institution  of  this  suit,  had  de- 
cided that  the  bank  was  not  subject  to  such 
county  taxation,  and  inasmuch  as  the  taxes 
in  controversy  were  collected  without  au- 
thority of  law,  and  had  been  paid  bacl^  to 
the  bank  by  the  county,  no  recovery  could 
be  had  in  this  case.  This  court  said:  "It 
is  doubtless  true  that  neither  party  recog- 
nized or  believed  at  the  time  that  appellee 
was  exempt  under  the  laws  of  the  United 
States,  and  that  question  has  not  been 
argued  by  counsel.  Yet  this  court  should 
take  judicial  notice  of  the  law  as  declared 
45  L.R.A.(N.S.) 


by  the  Supreme  Court  of  the  nation  in  this 
class  of  cases,  and  inasmuch  as  the  taxes 
were  collected  without  authority  of  law, 
and  have  been  in  fact  returned  to  appellee, 
it  necessarily  follows  that  the  petition 
failed  to  show  a  right  to  recover;  hence  the 
demurrer  was  properly  sustained,  and  it  is 
wholly  immaterial  as  to  the  reason  which 
influenced  the  court  below." 

As  to  the  right  to  recover  money  paid 
for  illegal  taxes  after  it  has  been  dis- 
bursed, paid  over,  or  distributed,  see  note 
to  Com.  use  of  Devoe  t.  Boske,  11  L.R.A. 
(N.S.)   1104. 

As  to  the  right  of  one  who  pays  an  in- 
valid tax  for  the  purpose  of  obtaining  a 
discount  to  recover  the  amount  paid,  see 
notes  to  Louisville  v.  Becker,  28  L.R.A. 
(N.S.)  1045,  and  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Humboldt,  41  L.R.A.(N.S.)  176. 

As  to  the  necessity  and  sufficiency  of 
statement  of  grounds  in  notice  of  protest 
required  as  condition  of  recoveiing  back 
payment  of  an  unlawful  tax,  see  note  to 
Whitford  v.  Clarke,  36  L.RA-(N.S.)    476. 

As  to  the  right  to  resort  to  a  court  to 
recover  taxes  paid  on  erroneous  or  excessive 
assessments  without  previous  resort  to 
statutory  remedies,  see  note  to  First  Nat. 
Bank  v.  Hopkinsville,  16  L.R.A.(N.S.)  685. 

As  to  personal  action  to  recover  tax  on 
property,  see  note  to  Marion  County  v. 
Woodburn  Mercantile  Co.  41  L.R.A.(N.S.) 
730.  A.  C.  W. 
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N.  W.  915;  Su'ux  City  v.  Woodbury  Coun- 
ty, 144  Iowa,  326,  122  N.  W.  940;  Cogge- 
shall  v.  DeB  Moines,  138  Iowa,  730,  128 
Am.  St.  Rep.  221,  117  N.  W.  309;  Young 
V.  Madison  County,  137  Iowa,  515,  115 
N.  W.  23;  Glass  v.  Cedar  Rapids,  68  Iowa, 
207,  26  N.  W.  75;  Gill  v.  Appanoose  Coun- 
ty, 68  Iowa,  20,  25  N.  W.  908;  State  v. 
Young,  134  Iowa,  505,  110  N.  W.  292,  13 
Ann.  Cas.  345;  Jones  County  v.  Arnold, 
134  Iowa,  580,  111  N.  W.  973;  Heath  v. 
Albrook,  123  Iowa,  559,  98  N.  W.  619; 
Painter  v.  Polk  County,  81  Iowa,  242,  25 
Am.  St.  Rep.  489,  47  N.  W.  65;  Modern 
Steel  Structural  Co.  v.  Van  Bur  en  County, 
126  Iowa,  606,  102  N.  W.  536;  Park  Comrs. 
V.  Taylor,  133  Iowa,  453,  108  N.  W.  927. 

MeHsrs.  E.  W.  Adams  and  Frank  B. 
Wilson,  for  appellees: 

The  law  under  which  these  taxes  were 
levied  and  collected  was  invalid,  and  the 
taxes  were  therefore  illegal. 

Home  Sav.  Bank  v.  Des  Moines,  205  U.  S. 
603,  51  L.  ed.  901,  27  Sup.  Ct.  Rep.  571; 
First  Nat.  Bank  v.  Estherville,  150  Iowa,  95, 
129  N.  W.  475;  Des  Moines  Nat.  Bank  v. 
Des  Moines,  153  Iowa,  336,  133  N.  W.  767; 
Citizens'  Nat,  Bank  v.  Murrow,  —  Iowa,  — . 
133  N.  W.  769;  lojva  Nat.  Bank  v.  Mur- 
row, —  Iowa,  —  ,  133  N.  W.  769;  Iowa 
Code,  §  1365;  Warfield-Pratt  Howell  Co. 
v.  Averill  Grocery  Co.  119  Iowa,  75,  93  N. 
W.  SO;  Lauman  v.  Des  Moines  County,  29 
Iowa,  310;  Norton  v.  Shelby  County,  118 
U.  S.  425-441,  30  L.  ed.  178-186,  6  Sup.  Ct. 
Rep.  1121. 

The  taxes,  being  illegal  were  rightfully 
refunded  under  Code,  §  1417. 

Lauman  v.  Des  Moines  County,  29  Iowa, 
310;  Isbell  v.  Crawford  County,  40  Iowa, 
102;  Richards  v.  Wapello  County,  48  Iowa, 
507;  Dickey  v.  Polk  County,  58  Iowa,  287, 
12  N.  W.  290 ;  Spencer  Dist.  Twp.  v.  River- 
ton  Dist  Twp.  56  Iowa,  85,  8  N.  W.  784; 
Home  Sav.  Bank  v.  Morris,  141  Iowa,  563, 
120  N.  W.  100;  McPherson  v.  Foster  Bros. 
43  Iowa,  48,  22  Am.  Rep.  215. 

Appellee  was  not  estopped  from  recover- 
ing back  the  taxes  so  paid. 

Iowa  Code,  §  1354;  Lauman  v.  Des  Moines 
County,  29  Iowa,  310;  Isbell  v.  Crawford 
County,  40  lowa^  102 ;  Dickey  v.  Polk  Coun- 
ty, 58  Iowa,  287,  12  N.  W.  290;  Home  Sav. 
Bank  ▼.  Morris,  141  Iowa,  563,  120  N.  W. 
100. 

The  order  of  the  board  refunding  these 
taxes  was  a  compromise  of  legal  rights,  a 
settlement  of  matters  in  dispute  between  the 
parties,  and  is  binding  on  appellant. 

Iowa  Code,  §  422;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed..987;  State  v.  Young,  134  Iowa,  511, 
110  N.  W.  292,  13  Ann.  Cas.  345;  Powesheik 
County  V.  Stanley,  9  Iowa,  511;  Grimes  v. 
Hamilton  County,  37  Iowa,  298;  Collins  v. 
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Welch,  58  Iowa,  72,  43  Am.  Rep.  Ill,  12  N. 
W.  121;  Sac  County  v.  Hobbs,  72  Iowa,  69, 
33  N.  W.  308;  Nelson  v.  Harrison  County, 
126  Iowa,  436,  102  N.  W.  197;  Painter  v. 
Polk  County,  81  Iowa,  242,  25  Am.  St.  Rep. 
489,  47  N.  W.  65;  Heath  v.  Albrook,  123 
Iowa,  568,  98  N.  W.  619. 

A  voluntary  payment  of  illegal  taxes  does 
not  prevent  the  taxpayer  from  recovering 
the  amount  from  the  county,  nor  prevent  the 
board  of  supervisors  from  refunding  the 
money  so  paid. 

Iowa  Code,  §  1417;  Lauman  v.  Des 
Moines  County,  29  Iowa,  310;  Slinyner  v. 
Chickasaw  County,  140  Iowa,  448,  118  N. 
W.  779,  17  Ann"  Cas.  1028;  Richards  v. 
Wapello  County,  48  Iowa,  607;  Dickey  v. 
Polk  County,  58  Iowa,  287,  12  N.  W.  290. 

Per  Curiam: 

For  the  years  1906  and  1910  there  was 
listed  with  the  assessor  for  taxation  certain 
shares  of  bank  stock  belonging  to  the  defend- 
ant W,  F.  Johnston.  The  shares  represent- 
ed stock  in  the  First  National  Bank  of 
Fontanclle.  The  assessor  placed  the  same 
upon  his  assessment  roll  for  taxation  as 
the  property  of  Johnston.  There  was  levied 
a  tax  against  Johnston,  on  account  of  said 
bank  stock,  for  the  year  1906,  $64  and  for 
the  year  1910,  $120.64.  After  the  levy  was 
made,  the  taxes  aforesaid  were  placed  upon 
the  tax  books  of  the  plaintiff  county  for 
collection.  The  defendant  Johnston  paid 
the  same  to  the  treasurer  of  the  county  on 
March  16,  1907,  $32.25;  September  9,  1907,  • 
$32.25,  being  the  total  tax  levied  for  1900; 
on  March  21,  1911,  $60.32,  being  the  first 
half  of  the  tax  levied  for  1910, — making  a 
total  paid  by  the  defendant  on  said  assess- 
ment of  $124.82.  On  the  5th  day  of  June, 
1911,  defendant  Johnston  presented  his  pe- 
tition to  the  board  of  supervisors  of  plain- 
tiff county  requesting  that  the  money  so 
paid  be  refunded  to  him.  On  the  15th  day 
of  June,  1911,  the  board  of  supervisors  en- 
tered a  resolution  upon  the  books,  directing 
that  the  same  be  refunded  to  the  defendant, 
and  directed  the  auditor  to  issue  refunding 
warrants  to  the  defendant  therefor  upon  the 
treasurer.  The  auditor,  in  pursuance  there- 
of, issued  refunding  warrants,  and  the  same 
were  paid  by  the  treasurer  of  the  county, 
and  the  plaintiff  county  now  brings  this 
action  to  recover  the  money  back. 

It  appears  that  the  First  National  Bank 
of  Fontanelle  was  a  corporation  duly  au- 
thorized under  the  national  banking  act  of 
the 'United  States  and  the  shares  of  stock 
so  assessed  were  shares  of  stock  in  the  said 
First  National  Bank. 

On  the  11th  day  of  November,  1911,  the 
court  dismissed  the  action  as  to  the  defend- 
ant First  National  Bank,  and  the  only  mat- 
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ter  in  controversy  here  is  between  the 
plaintiff  and  Johnston,  the  owner  of  the 
shares  of  stock  assessed.  It  appears  that 
the  property  assessed,  and  on  which  the 
taxes  were  paid,  and  afterward  refunded  to 
the  defendant,  were  assessed  under  and  by 
virtue  of  §  1322  of  the  Code  providing  for 
the  assessment  of  shares  of  stock  of  nation- 
al, state,  and  savings  banks,  which,  so  far 
as  the  statute  affected  national  banks  is 
concerned,  was  held  by  this  court  to  be  in 
contravention  of  §  5219  of  the  Revised  Stat- 
utes of  the  United  States,  U.  S.  Comp.  Stat. 
1901,  p,  3502  and  therefore  invalid. 

The  action  in  which  the  invalidity  of  § 
1322  was  determined  was  First  Nat.  Bank 
v.  Estherville,  reported  in  350  Iowa,  95, 129 
N.  W.  475.  It  was  after  this  decision  that 
the  plaintiff  presented  his  petition  asking 
that  the  taxes  be  refunded,  and  it  was  with 
full  knowledge  of  this  holding  that  the 
board  of  supervisors  passed  a  resolution  di- 
recting the  auditor  to  issue  refunding  war- 
rants. 

It  is  claimed  in  this  action  that  the  prop- 
erty having  been  assessed,  and  the  taxes 
levied  and  paid  by  the  defendant,  without 
protest,  before  it  was  determined  by  this 
court  that  §  1322  is  invalid,  the  defendant 
could  not  recover  the  same  back  from  the 
county,  and  therefore  the  county  was  un- 
der no  obligation  to  refund  the  taxes  to 
him  after  this  decision  was  made;  that  a 
decision  of  the  Supreme  Court,  holding  an 
,  act  of  the  legisature  invalid,  is  not  retroac- 
tive, and  does  not  change  the  relationship 
of  the  parties  or  their  rights  as  they  existed 
under  the  statute  at  the  time  the  tax  was 
paid.  That  the  parties,  in  doing  what  they 
did,  acted  under  a  mistake  of  law,  and  not 
of  fact,  and  that  therefore  no  cause  of  ac- 
tion arose  in  favor  of  the  defendant  against 
the  county  for  the  taxes  so  paid,  and  that, 
if  an  action  were  instituted  against  the 
county  by  the  defendant  for  the  money  so 
paid,  such  action  could  not  be  maintained 
to  a  successful  issue,  may  be  conceded,  or, 
in  other  words,  it  may  be  true  that  where 
one  voluntarily  pays  taxes  under  a  mistake 
of  law,  and  the  taxes  so  paid  are  distributed 
among  the  several  funds,  the  party  paying 
the  taxes  cannot,  therefore,  recover  from 
the  county. 

There  is  no  question,  and  can  be  no  ques- 
tion, that  the  decision  in  the  Estherville 
Case  establishes  the  fact  that  the  county  had 
no  right  to  assess  this  property  for  taxation, 
no  right  to  levy  taxes  against  this  prop- 
erty, and  had  no  right  to  the  money  paid 
by  the  defendant  on  account  of  such  assess- 
ment and  levy.  Assuming  that  the  defend- 
ant could  not  recover  it  back  because  the 
payment  was  made  voluntarily  under  a 
mistake  of  law,  yet  with  full  knowledge  of 
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this  fact,  and  without  fraud  or  deception, 
the  plaintiff  refunded  the  money  to  the  de- 
fendant voluntarily,  and  is  not  now  in  a 
position  to  recover  from  the  defendant  the 
amount  so  voluntarily  paid  by  It  to  him. 

Assuming  that  defendant  Johnston  under 
misapprehension  of  law,  voluntarily  paid 
to  the  county  the  tax  in  dispute,  he  was 
not  bound  to  pay  it,  and  could  have  con- 
tested the  right  of  the  county  to  the  money. 
Conceding  that  he  made  the  payment  vol- 
untarily, under  a  mistake  of  law,  and  that 
he  was  not  entitled  to  recover  it  back,  yet 
the  county,  with  full  knowledge  of  all  the 
facts  upon  which  it  now  rests  its  right  to 
recover,  returned  to  the  defendant,  through 
its  proper  officers,  this  money,  which  it  nev- 
er had  a  right  to  exact  of  the  defendant. 
It  paid  the  same  to  the  defendant  volun- 
tarily, without  fraud  or  deceit,  and  with- 
out protest,  and  is  now  in  no  position  to 
maintain  an  action  to  recover  it  back.  The 
same  rule  that  would  prevent  the  defend- 
ant from  recovering  of  the  county  now 
estops  the  county  from  recovering  of  the 
defendant.  This  case  is  clearly  distin- 
guishable from  Heath  v.  Albrook,  123  Iowa, 
559,  98  N.  W.  619,  and  State  v.  Young,  134 
Iowa,  505,  110  N.  W.*  292,  13  Ann,  Cas. 
345,  and  cases  therein  cited. 

In  the  case  at  bar  the  agents  of  the 
county,  who  wrongfully  exacted  and  re- 
ceived the  money,  rightfully  returned  the 
money  so  wrongfully  exacted  to  the  party 
to  whom  it  belonged,  and  the  county  can- 
not complain  that  its  agents  returned  to 
the  party  the  money  so  wrongfully  exacted 
from  him.  It  may  be  said  he  voluntarily 
paid  it  to  the  county,  but  it  can  also  be 
said  that  he  voluntarily  paid  it  because  of 
the  wrongful  act  of  the  county  through 
its  officers,  in  making  the  assessment  and 
levy. 

There  are  other  questions  argued,  but  in 
the  view  we  take  of  the  case  it  is  not 
necessary  to  discuss  or  determine  them,  and 
the  case  is  affirmed. 
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GEORGE  FRANCIS,  Appt., 

V. 

J.  T.  BROCK. 

(89  Kan.  463,  131  Pac.  1179.) 

lilmitation  of  actions  —  when  action 
commenced. 

An  injury  occurred  May  11,  1904.    A  pe- 

Headnote  by  West,  J. 

yote,  —  Quashing  summotiB  or  seitino 
aside  service  thereof  as  affecting  stat- 
ute of  limitations. 

While  it  is  well  settled  that  the  bringing 
of  an  action  stops  the  running  of  the  stat- 
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tition  in  an  action  to  recover  damages  was 
filed  May  9,  1906,  and  a  summons  issued 
on  that  day  was  served  May  11th;  answer 
day  being  June  8th.  June  7th  the  defend- 
ant filed  a  motion  to  set  aside  the  service 
.on  the  grounds  that  no  summons  had  been 
issued  and  served  as  required  by  law,  and 
that  the  pretended  summons  was  void.  July 
7th  this  motion  was  confessed.  Alias  sum- 
mons was  issued  October  1st,  but  service 
was  not  bad  until  October  10th.  Held,  that 
the  action  was  not  begun  until  the  date  of 
the  last-mentioned  summons. 

(April  12,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Montgomery 
County  in  plaintiiTs  favor  in  an  action 
brought    to    recover    compensation    for    in- 


juries suffered  by  plaintiffs  wife  through 
the  alleged  negligence  of  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Bucher,  J.  H.  Dana, 
and  W.  E.  Zicgler,  for  appellant: 

The  mere  filing  of  the  petition  without 
being  followed  by  the  service  of  summons 
in  the  time  specified  would  not  stay  the 
statute  of  limitation. 

Green  v.  McCracken,  64  Kan.  333,  67 
Pac.  857;  Jones  v.  Warnick,  49  Kan.  63, 
30  Pac.  115;  Louisville  &  N.  R.  Co.  v.  Sira- 
rall,  127  Ky.  55,  104  S.  W.  1011;  Indian- 
apolis Street  R.  Co.  v.  Fearnaught,  40  Ind, 
App.  333,  82  N.  E.  102;  Piller  v.  Southern 
P.  R.  Co.  52  Cal.  42. 

The  issuing  and  serving  of  a  writ  is  not 


ute  of  limitations  against  the  cause  of  ac- 
tion sued  upon  (see  25  Cyc.  1288),  and 
'*the  general  rule,  except  where  it  has  been 
otherwise  provided  by  statute,  is  that  an 
action  is  commenced,  so  as  to  stop  the  run- 
ning of  the  statute  of  limitations,  from  the 
time  the  sunmions  or  other  process  is  is- 
sued" (25  Cyc.  1292), — ^yet,  if  a  summons 
or  the  service  thereof  is  so  lacking  in  some 
essential  requirement  as  to  be  wholly  void, 
no  action  is  commenced  thereby,  and  the 
nmning  of  the  statute  is  not  stopped  (see 
25  Cyc.  1300).  And  further,  as  held  in 
Francis  v.  Brock,  statutes  providing  for 
the  bringing  of  a  new  suit  within  a  cer- 
tain time  after  the  failure,  otherwise  than 
upon  the  merits,  of  a  previous  suit  for  the 
same  cause,  do  not  apply  where  the  sum- 
mons or  the  service  thereof  in  the  first  ac- 
tion was  void,  so  that,  in  fact,  no  action 
was  legally  brought. 

So,  where  a  fatally  ^defective  service  of 
the  summons  on  the  wrong  person  in  an 
action  against  a  corporation  is  quashed, 
and  there  has  been  no  actual,  valid  service 
within  sixty  days  after  the  original  "at- 
tempt to  commence"  the  action,  as  required 
by  statute,  to  make  such  attempt  equivalent 
to  the  commencement  of  the  action,  within 
the  meaning  of  the  limitation  law,  a  sub- 
sequent valid  service,  within  one  year  of 
the  quashing  of  the  original  service,  but 
after  the  expiration  of  the  period  limited 
for  the  commencement  of  the  action,  is 
not  saved  by  a  statute  providing  that  if, 
in  an  action  duly  commenced,  the  plaintiff 
fail  otherwise  than  upon  the  merits,  and 
the  time  limited  for  the  commencement  of 
such  action  has,  at  the  date  of  such  failure, 
expired,  a  new  trial  may  be  commenced 
within  one  year  after  such  date.  Baltimore 
&  0.  R.  Co.  V.  Collins,  11  Ohio  C.  D.  334. 

And  in  Bacigalupo  v.  Superior  Ct.  108 
Cal.  92,  40  Pac.  1055,  it  was  held  that 
where  a  citation  has  been  quashed  and  set 
aside  and  discharged,  the  case  stands  exact- 
ly as  though  no  citation  had  ever  been  is- 
sued; and  an  amended  citation  cannot  be 
issued  after  the  expiration  of  the  period 
since  the  filing  of  the  petition,  within  which 
the  power  to  issue  a  citation  existed. 
45  L.R.A.(N.S.) 


But  unless  a  summons  or  the  service 
thereof  is  so  radically  defective  that  it 
would  authorize  a  collateral  impeachment 
of  a  judgment  rendered  thereon, — that  is, 
unless  it  is  absolutely  void,  and  not  merely 
voidable, — the  service  of  the  summons,  al- 
though the  summons  or  the  service  thereof 
is  subsequently  quashed  or  set  aside,  "com- 
mences" the  action  within  the  meaning  of 
a  statute  authorizing  the  bringing  of  a  new 
action  for  the  same  cause  within  a  given 
period  after  a  failure  by  the  plaintiff, 
otherwise  than  upon  the  merits,  in  an  ac- 
tion commenced  in  due  time;  and  the  quash- 
ing or  setting  aside  of  a  merely  voidable 
summons  or  service  constitutes  a  failure 
otherwise  than  upon  the  merits,  within  the 
meaning  of  such  a  statute.  Clause  v.  Co- 
lumbia Sav.  &  L.  Asso.  16  Wyo.  450,  95 
Pac.  54. 

Thus,  although  the  summons  in  an  ac- 
tion in  which  the  sheriff  was  improperly 
joined  as  a  party  defendant  was,  on  ac- 
count of  such  joinder,  improperlv  directed 
to  and  served  by  the  coroner,  instead  of 
the  sheriff,  and  such  service  is  quashed  after 
the  running  of  the  limitation  period  against 
the  Action,  the  action  was  nevertheless  com- 
menced within  the  meaning  of  the  statute 
of  limitations,  and  has  "failed  otherwise 
than  upon  the  merits,"  within  the  meaning 
of  the  provision  for  a  new  action  within 
one  year,  notwithstanding  the  expiration 
of  the  limitation  period.     Ibid. 

And  where  the  plaintiff  in  an  action 
against  the  joint  makers  of  a  promissory 
note,  who  reside  in  different  counties,  is 
induced  by  the  attorney  for  the  defend- 
ants, after  due  service  of  the  summons  upon 
them,  to  consent  to  a  dismissal  of  the  ac- 
tion as  against  the  defendant  residing  in 
the  county  in  which  the  action  is  brought, 
on  the  ground  that  the  note  is  barred  by 
the  statute  of  limitations  as  against  that 
defendant,  and  the  summons  is  then 
quashed  and  set  aside  and  the  action  dis- 
missed as  against  the  other  defendant,  on 
the  ground  that  the  foundation  for  his 
joinder  has  been  removed, — this  constitutes 
the  commencement  of  an  action  and  a  fail- 
ure of  the  plaintiff  otherwise  than  upon  the 
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a  continuance  of  an  action  commenced  by 
capias  and  returned  non  eat,  but  ia  the  be- 
ginning of  a  new  suit. 

Blair  v.  Gary,  9  Wis.  643;  Hume  v. 
Dickinson,  4  Bibb.  276;  Wilkinson  t.  El- 
liott, 43  Kan.  596,  19  Am.  St.  Rep.  158, 
23  Pac.  014;  Searle  v.  Adams,  3  ICan.  515, 
89  Am.  Dec.  598;  Chicago  K.  &  W.  R.  Co. 
V.  Chase  County,  42  Kan.  223,  21  Pac.  1071; 
Johnson  v.  Mead,  68  Mich.  67,  24  N.  W. 
666;  Angell,  Limitations,  §  317;  School 
Dist.  V.  Fisher,  23  Okla.  9,  99  Pac.  646; 
25  Cyc.  1297;  Noell  v.  Noell,  93  Va.  433, 
25  S.  E.  242;  Wilton  v.  Detroit,  138  Mich. 
67,  100  N.  W.  1020;  State  Ins.  Co.  v. 
Stoffels,  48  Kan.  205,  29  Pac.  479;  German 
Ins.  Co.  V.  Wright,  6  Kan.  App.  611,  49 
Pac.  704. 

Mr.  li.  P.  Brooks,  for  appellee: 

The  statute  of  limitation  commences  to 
run  from  the  time  when  a  complete  causp 
of  action  accrues,  and  not  until  that  time. 

25  Cyc.  1065-1067. 

A  civil  action  may  be  commenced  in  a 
court  of  record  by  filing  in  the  office  of 
the  clerk  of  the  proper  court  a  petition 
and  causing  a  summons  to  be  issued  there- 
on. 

Code,  §  58. 

There  is  a  difference  between  the  effect- 
iveness of  a  summons  as  terminating  the 


running  of  the  statute  and  as  constituting 
sufficient  notice  to  the  defendant  to  sustain 
a  personal  judgment. 

19  Am.  &  Eng.  Enc.  Law,  259;  Parker 
V.  Dobson,  78  Kan.  62,  96  Pac.  472;  Bank 
of  Topeka  v.  Clark,  69  Kan.  864,  77  Pac. 
92;  Behen  v.  Metropolitan  Street  R.  Co. 
85  Kan.  491,  118  Pac.  73,  Ann.  Cas.  1913 
A,  328;  Clause  v.  Columbia  Sav.  &  L. 
Asso.  16  Wyo.  460,  95  Pac.  55. 

The  statute  allows  a  year  to  begin  a  new 
action  after  the  quashing  of  a  summons. 
Ibid. 

West,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  presented  is  the  stat- 
ute of  limitations,  it  having  been  agreed 
what  the  plaintiff  should  recover  if  entitled 
to  recover  at  all.  The  record  shows  that 
on  May  11,  1904,  the  plaintiff's  wife  was 
injured  in  a  runaway  alleged  to  have  been 
caused  by  the  frightening  of  her  horse  by 
the  defendant's  automobile.  The  petition 
to  recover  for  loss  of  services  of  his  wife, 
for  medical  expenses  and  for  nursing,  and 
for  damages  to  the  plaintiff's  horse  and 
buggy,  was  filed  May  9,  1906.  Summons 
was  issued  on  the  same  date  and  served 
on  May  11th;  the  answer  day  being  June 
8th.     On  June  7th   defendant  filed   a   mo- 


merits,  within  a  statute  giving  him,  under 
such  circumstances,  the  right  to  commence 
a  new  action  within  a  year  after  such  fail- 
ure, although  the  time  originally  limited 
therefor  shall  have  expired.  Parker  v. 
Dobson,  78  Kan.  62,  96  Pac.  472. 

Where  the  service  of  a  summons  is  not 
void,  but  only  voidable,  and  is  set  aside  on 
the  motion  of  the  drfendant,  the  plaintiff 
may  bring  his  action  anew  within  one  year, 
notwithstanding  the  time  allowed  for  com- 
mencing the  action  may  have  expired  be- 
tween the  time  of  instituting  the  proceed- 
ings and  the  time  of  setting  aside  the  serv- 
ice of  the  summons,  under  a  statute  allow- 
ing the  commencement  of  a  new  action 
within  one  year  after  the  failure  of  the 
plaintiff,  otherwise  than  upon  tlie  merits, 
in  an  action  duly  commenced,  although  the 
time  limited  therefor  shall  have  expired. 
Meisse  v.  McCoy,  17  Ohio  St.  225. 

And  although  a  summons  is  ciuashed  on 
account  of  a  defect  therein  whicn  rendered 
it  void  for  all  purposes  of  the  further  prose- 
cution of  the  action,  nevertheless  it  is  to 
be  regarded  as  legally  efficient  to  bring  an 
action  into  being,  for  the  purpose  of  saving 
a  second  action  from  the  statute  of  limita- 
tions, under  a  statute  providing  that  if 
any  action,  commenced  within  the  time 
limited  therefor,  be  dismissed  for  "any 
oause  which  could  not  be  plead  in  bar  of 
the  action,"  another  action  may  be  brought 
within  one  year  after  the  dismissal  of  the 
first  action,  Ketterman  v.  Dry  Fork  R. 
To.  48  W.  Va.  606,  37  S.  E,  683.'  The  court 
45  L.R.A.(N.S.) 


said:  "The  very  object  of  the  statute  is 
to  give  further  time  for  a  second  action 
when  the  first  action  is  for  any  cause  abor- 
tive, ineffectual  for  recovery.  No  matter 
what  was  the  cause  of  the  first  action's  fail- 
ure, no  matter  how  bad  the  writ,  no  mat- 
ter whether  you  call  it  void  or  voidable,  it 
is  all  sufficient  to  6ave  the  second  action. 
It  is  within  the  very  reason  of  the  statute; 
it  is  just  the  kind  of  a  trouble  for  vrhich 
tiie  statute  intended  to  save  the  second 
action." 

In  Louisville  &  N.  R.  Co.  v.  Bowen,  18 
Ky.  L.  Rep.  1099,  39  S.  W.  31,  1  Am.  Neg, 
Rep.  441,  where  the  petition  was  filed  and 
the  summons  issued  thereon  and  served  on 
the  defendant  in  due  time,  but  the  summons 
contained  a  mistake  in  the  name  of  the 
plaintiff,  and  the  return  on  this  summons 
was  quashed  on  the  motion  of  the  plaintiff, 
and  another  summons,  giving  the  cor- 
rect name  of  the  plaintiff,  was  issued 
and  served  on  the  defendant  after  the 
expiration  of  the  limitation  period  for  the 
bringing  of  the  action  it  was  held  that 
"tlie  plaintiff  had  filed  his  petition  set- 
ting out  a  cause  of  action,  and  had  caused 
summons  to  issue  thereon  in  time;  that 
he  had  done  all  the  law  required  of  him. 
It  was  the  duty  of  the  clerk  to  issue  sum- 
mons in  accordance  with  law,  and  it  was 
not  incumbent  upon  the  plaintiff  to  show 
that  he  had  issued  it;  on  the  contrary,  he 
liad  the  right  to  repose  confidence  in  the 
clerk  not  only  knowing  his  duty,  but  on 
his  performing  it."  A.  C.  W, 
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tion  to  Bet  aside  the  service,  which  motioD 
on  July  7th  was  confessed.  On  the  same 
date,  July  7th,  a  precipe  for  an  alias  sum- 
mons was  filed,  another  on  August  20th, 
and  another  on  October  1st.  October  1st 
an  alias  summons  was  issued,  which  was 
served  October  10th.  October  29th  a  mo- 
tion to  set  aside  the  service  was  filed,  which 
motion  was  overruled  May  4,  1907.  The 
answer  pleaded  the  statute  of  limitations 
generally  with  other  defenses,  and  testimony 
was  taken  to  show  the  presence  of  the  de- 
fendant within  the  state. 

It  is  insisted  that,  after  the  confession 
of  the  motion  to  set  aside  service  on  July 
7th,  subsequent  issuance  of  service  of  sum- 
mons amounted  to  the  beginning  of  a  new 
action,  and  not  to  the  completion  of  service 
in  one  already  begun.  Also,  that  the  de- 
fendant, having  pleaded  the  statute  of  limi- 
tations, failed  to  prove  his  presence  in  the 
state  subsequent  to  January  1,  1906.  It 
is  suggested  that  the  cause  of  action  for 
loss  of  services,  medical  attention,  and 
nursing  did  not  accrue  until  after  May  11, 
1904.  But  the  injury  which  thus  resulted 
occurred  then,  and  certainly  the  damage 
to  the  horse  and  buggy  was  sustained  then, 
and  we  see  no  escape  from  the  proposition 
that  whatever  cause  of  action  the  plaintiff 
had  arose  at  the  date  of  the  collision.  He 
could  have  sued  the  next  day  for  injury 
to  his  property  already  suffered,  and  for 
his  loss  of  services  and  expenses  which  he 
could  show  he  was  to  suffer  by  reason  of 
the  injury  to  his  wife,  "and  whenever  one 
person  may  sue  another  a  cause  of  action 
has  accrued  and  the  statute  begins  to  run." 
25  Cyc.  1066;  Calumet  Electric  Street  R. 
Co.  V.  Mabie,  66  111.  App.  235;  Birmingham 
V.  Chesapeake  &  O.  R.  Co.  98  Va.  548,  37 
S.  E.  17;  Jackson  v.  Emmons,  19  App.  D. 
C.  250. 

The  testimony  regarding  the  presence  of 
the  defendant  within  the  state  was  by  no 
means  as  clear  as  it  might  have  been,  but 
from  the  questions  and  answers  taken  to- 
gether it  may  fairly  be  inferred  that  he  was 
in  the  state  substantially  all  the  time  up  to 
August,  1906.  The  grounds  of  the  first  mo- 
tion to  set  aside  and  quash  the  service 
were  that  no  summons  had  been  issued  and 
served  in  the  cause  as  required  by  law,  and 
that  the  pretended  summons  issued  was 
void.  When  this  motion  was  confessed  on 
July  7th,  the  case  was  in  the  condition  of 
having  a  petition  precipe  and  summons  on 
file  under  date  of  May  9th,  and  nothing 
more.  The  service  of  the  alias  summons 
issued  October  1st  was  attacked  by  motion 
to  quash  and  set  aside  on  the  grounds  that 
no  summons  had  been  issued  and  served  in 
the  case  as  required  by  law,  and  that  the 
pretended  summons  and  service  were  void. 
45  L.R.A.(N.S.) 


Although  the  only  defect  appearing  on  the 
face  of  the  original  summons  was  the  fail- 
ure to  indorse  the  amount  sued  for,  and  al- 
though the  same  defect  appeared  on  the 
alias  summons  issued  October  1st,  the 
motion  to  quash  was  overruled.  The 
motion  to  quash  the  original  summons  hav- 
ing been  made  on  the  grounds  already 
stated,  and  the  motion  having  been  con- 
fessed, it  would  seem  that  not  until  the 
10th  of  October  was  any  summons  issued 
on  which  service  was  made,  which  even  the 
plaintiff  claimed  to  have  been  good.  No 
exception  to  the  quashing  of  the  original 
was  taken,  and,  of  course,  none  could  have 
been  taken,  for  the  motion  was  confessed. 
The  defendant  cites  §  19  of  the  Civil  Code 
(Gen.  Stat.  1909,  §  5612),  especially  the 
clause:  "An  attempt  to  commence  an  ac- 
tion shall  be  deemed  equivalent  to  the  com- 
mencement thereof  within  the  meaning  of 
this  article,  when  the  party  faithfully, 
properly,  and  diligently  endeavors  to  pro- 
cure a  service;  but  such  attempt  must  be 
followed  by  the  first  publication  or  service 
of  the  summons  within  sixty  days."  This 
section  was  said  at  an  early  day  to  have 
application  only  to  the  statute  of  limita- 
tions. Dunlap  V.  McFarland,  25  Kan.  488, 
page  491. 

In  Chicago,  K.  &  W.  R.  Co.  v.  Chase 
County,  42  Kan.  223,  page  227,  21  Pac. 
1071,  it  was  held  that  a  case  must  be  con- 
sidered as  commenced  at  the  date  of  the 
process  actually  served  upon  the  defendant. 
In  the  opinion  it  was  said:  "Although 
actual  jurisdiction  of  a  defendant  cannot 
be  obtained  without  service  of  summons 
or  original  process  upon  him,  nor  until  the 
service  is  actually  made,  yet,  when  the 
service  is  actually  made,  the  case  must 
then  be  considered  as  having  been  com- 
menced at  the  date  of  the  process  served 
upon  the  defendant."  In  State  Ins.  Co.  v. 
Stoffels,  48  Kan.  205  page  209,  29  Pac. 
479,  the  policy  sued  on  limited  the  time 
of  action  to  six  months  next  after  the  fire. 
The  petition  was  filed  and  the  summons 
issued  in  time,  but  the  summons  and  serv- 
ice were  on  motion  set  aside  by  the  court, 
and  afterward,  the  six  months  having  ex- 
pired, a  new  summons  was  issued  and 
served,  and  this  was  held  to  be  too  late. 
In  the  opinion  it  was  said:  "There  having 
been  no  objection  to  the  action  of  the  court 
below  in  setting  aside  said  summons  and 
service,  and  no  exception  thereto,  and  no 
appeal  having  been  taken  from  the  order 
of  the  court  therein,  the  judgment  of  the 
court  thus  expressed  settled  the  law  of  that 
case,  and  the  plaintiff  in  error  cannot  now 
question  it.  After  the  summons  and  serv- 
ice thereof  were  set  aside  by  the  court  be- 
low, there  was  nothing  left  in  that  court 
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except  the  petition  and  precipe,  and  the 
case  stood  then  as  though  there  never  had 
been  anything  done  therein  except  to  file 
a  petition  and  precipe;  and  it  will  not  be 
pretended  that  the  mere  filing  of  a  petition 
and  precipe  constitutes  the  commencement 
of  an  action."  In  Jones  v.  Warnick,  49 
Kan.  63,  30  Pac.  115,  it  was  held  that  an 
affidavit  for  service  by  publication  must 
be  filed,  and  the  first  publication  made 
within  sixty  days  from  the  date  of  filing 
the  petition,  in  order  for  action  in  attach- 
ment to  be  begun,  following  Bannister  v. 
Carroll,  43  Kan.  64,  page  68,  22  Pac.  1012, 
which  pointed  out  the  distinctions  between 
lis  pendens  and  the  time  when  an  action  is 
begun,  and  wherein  it  was  said  that  §  10 
(former  Civ.  Code,  §  20)  has  no  application, 
"except  to  fix  an  arbitrary  time  at  which 
the  statutes  of  limitation  cease  to  run 
against  the  claim  or  demand  of  the  peti- 
tion." 

In  Modem  Woodmen  v.  Bauersfeld,  62 
Kan.  340,  62  Pac.  1012,  a  similar  ruling 
was  made.  In  the  opinion  it  was  said  that 
the  clause  that  an  action  shall  be  deemed 
commenced  at  the  date  of  the  summons 
which  is  served  on  the  defendant  or  a 
codefendant  united  in  interest  with  him 
declares  when  the  action  shall  be  deemed 
commenced  and  relates  to  the  matter  of 
commencement,  and  that  §  68  (former  Civ. 
Code  §  67),  providing  that  a  civil  action 
may  be  commenced  by  filing  a  petition  and 
causing  a  summons  to  be  issued  thereon, 
provides  how  it  may  be  commenced  and  re- 
lates to  the  manner  of  commencement,  and 
that  "it  shall  be  deemed  conunenced  at  the 
date  of  the  summons  which  is  served  upon 
the  defendant." 

In  Green  v.  McCracken,  64  Kan.  330,  page 
333,  67  Pac.  857,  the  action  was  brought 
on  July  14,  1898,  and  summons  issued  for 
both  defendants  and  returned  July  21st 
fion  est  as  to  one  of  them  who  was  a  non- 
resident. September  17  th  an  affidavit  for 
attachment  was  filed,  and  the  order  there- 
for was  returned  October  15th  without 
showing  service.  November  16th  an  alias 
order  was  issued  which  was  returned  No- 
vember 25th,  "No  property  found."  No- 
vember 26th  plaintiff  filed  an  affidavit  for 
garnishment  summons  which  was  issued  to 
several  garnishees,  some  of  whom  disclosed 
by  their  answers  that  they  owed  the  non- 
resident defendant.  ^December  22d  plain- 
tiff filed  an  affidavit  for  publication  service 
against  him  on  the  ground  of  nonresidence. 
December  2d  the  nonresident  defendant  ap- 
peared and  moved  to  dismiss  the  action  as 
to  him  for  want  of  jurisdiction  because 
more  than  sixty  days  had  elapsed  since  the 
filing  of  the  petition,  and  no  service  of 
summons  had  been  made  upon  him.  The 
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denial  of  the  motion  was  held  to  be  correct, 
no  question  of  limitations  being  involved, 
but  the  court  said:  "To  be  sure,  the  mere 
filing  of  the  petition  without  being  followed 
by  the  service  of  summons  in  the  time 
specified  would  not  stay  the  statute  of  limi- 
tations as  provided  in  §  20  of  the  Code 
(Gen.  SUt.  1901,  §  4448).  Neither  would 
it  amount  to  a  lis  pendens,     .    .     ." 

In  German  Ins.  Co.  v.  Wright,  6  Kan. 
App.  611,  page  616,  40  Pac.  704,  it  was 
held  that  a  petition  being  filed  and  tht! 
summons  issued  on  January  29th,  the  serv- 
ice being  set  aside,  and  an  alias  summons 
issued  on  February  12th  and  properly 
served  February  14th,  the  action  should 
properly  be  deemed  to  have  been  commenced 
on  January  29th.  In  the  opinion  it  was  said : 
"The  petition  in  this  case  was  filed  Jan- 
uary 29,  1891,  being  several  days  prior  to 
the  expiration  of  the  six  months'  limitation. 
The  service  of  the  summons  only  was  set 
aside  on  March  4,  1891.  On  February  12, 
1891,  an  alias  summons  was  issued  and 
properly  served.  This  is  a  full  compliance 
with  the  requirements  of  the  statute.  The 
plaintiff  certainly  attempted  to  commence 
her  action  on  January  29,  1891,  and  faith- 
fully, properly,  and  diligently  endeavored 
to  and  did  procure  a  service  upon  the  com- 
pany within  sixty  days."  The  court  quot- 
ed with  approval  from  Thompson  v.  Wheel- 
er &  W.  Mfg.  Co.  29  Kan.  476,  which  held 
actual  service  of  summons  in  error  witliin 
sixty  days  from  the  filing  of  the  petition 
sufficient  to  give  jurisdiction, — ^the  one  year 
for  the  commencement  of  proceedings  in 
error  having  expired  between  the  time  of 
filing  the  petition  and  the  service  of  the 
summons. 

It  would  seem  from  these  decisions  to  be 
the  settled  construction  of  the  statute  in 
question  that  when  the  petition  is  filed  and 
summons  issued  in  time,  and  the  service 
is  set  aside,  it  is  necessary  that  proper 
service  must  be  made  within  sixty  days  in 
order  for  the  action  to  be  deemed  begun 
when  the  petition  was  filed.  The  plaintiff 
was  required  to  bring  his  action  within 
two  years  from  the  time  his  cause  of  action 
accrued.  Civil  Code,  §  17,  subd.  3  (Gen. 
Stat.  1909,  §  5610).  Section  19  fixes  the 
time  when  such  action  shall  be  deemed  to 
have  been  begun,  and,  if  not  begun  in  the 
time  prescribed,  the  defendant  may  right- 
fully interpose  the  bar  of  the  statute. 

The  plaintiff  insists  that  this  was  a  case 
of  failure  otherwise  than  upon  the  merits, 
which  operated  to  toll  the  statute  for  one 
year,  and  cites  Bank  of  Topeka  v.  Clark, 
69  Kan.  864,  77  Pac.  92.  The  bank  sued 
Clark  and  others  on  a  note  due  Februarv 
29,  1891.  The  summons  served  on  Clark 
was  not  indorsed  with  the  amount  sued  for. 
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Clark  failed  to  appear,  and  judgment  was 
taken  .against  him  November  16,  1896. 
September  23,  1897,  at  plaintiff's  request, 
the  judgment  as  to  Clark  was  set  aside  on 
the  ground  that  the  summons  was  void. 
September  13,  1899,  plaintiff  applied  to 
have  this  order  set  aside,  which  was  denied. 
January  7,  1903,  plaintiff  caused  an  alias 
summons  to  issue  against  Clark,  which  was 
regularly  served.  June  22,  1903,  judgment 
was  rendered  against  the  plaintiff  for  costs. 
It  was  held  that  the  order  setting  aside 
the  judgment  was  final,  and  being  unap- 
pealed  from  the  plaintiff  could  not  com- 
plain. But  it  was  said:  "Had  the  alias 
summons  been  issued  within  one  year  from 
September  23,  1897,  the  date  the  judgment 
was  set  aside  the  statute  of  limitations 
could  not  have  been  successfully  pleaded." 
In  Parker  v.  Dobson,  78  Kan.  62,  page 
69,  96  Pac.  472,  an  action  was  brought 
against  the  makers  of  a  note,  one  of  whom 
was  duly  served.  A  summons  was  also  sent 
to  another  county  and  served  on  another 
maker  who  resided  there.  The  plaintiff  be- 
lieved in  good  faith  that  he  had  a  valid 
cause  of  action  against  the  local  defendant; 
but,  becoming  convinced  that  the  action 
against  him  was  barred,  he  dismissed  the 
action  as  to  that  one.  Then  the  resident 
of  the  other  county  moved  to  set  aside  the 
summons  and  service,  which  was  done,  and 
the  entire  proceedings  dismissed.  It  was 
held  that  the  plaintiff,  having  failed -other- 
wise than  upon  the  merits,  had  one  year 
within  which  to  begin  another  action.  The 
court  said:  "The  result  was  not  to  obliter- 
ate historical  facts,  but  to  start  a  new  train 
of  events;  not  to  render  uncommenced  an 
action  which  had  been  commenced,  but  to 
afford  ground  for  terminating,  otherwise 
than  upon  the  merits,  an  action  which  had 
been  commenced."  That  it  had  in  fact  and 
in  law  been  begun  in  time  was,  of  course, 
sufficient  in  that  case,  while  here  the  pivotal 
question  is  as  to  whether  the  action  was 
thus  begun.  As  to  Bank  of  Topeka  v. 
Clark,  it  should  be  said  that  the  order  set- 
ting aside  the  judgment  was  made  upon  the 
request  of  the  plaintiff.  The  judgment  had 
been  rendered  November  16,  1896,  several 
months  after  the  statute  had  run,*  but  it 
does  not  appear  when  the  petition  was  filed 
or  when  the  unindorsed  summons  was 
served  on  Clark.  When  the  plaintiff  applied 
in  September,  1899,  to  have  the  order  set 
aside,  which  was  in  effect  asking  to  have 
the  judgment  reinstated,  its  requests  was 
denied.  After  that,  alias  summons  was  is- 
sued, but  Clark  at  each  successive  step  "by 
appropriate  motions  and  pleadings,  saved 
whatever  right  he  had  under  the  statute 
of  limitations,"  and  finally,  in  June,  1003, 
judgment  against  it  for  costs  rewarded  the 
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plaintiff  for  its  prolix  attempts  to  collect 
from  Clark.  The  court  refused  to  reverse 
this  judgment,  and  in  the  per  curiam 
opinion  said  that  the  order  of  September 
23,  1897,  setting  aside  the  judgment,  was 
final  unless  set  aside  by  proceedings  in  er- 
ror, which  were  not  taken.  What  was 
said  as  to  the  failure  of  the  action  other- 
wise than  on  its  merits,  and  as  to  the  tol- 
ling of  the  statute,  was  out  of  line  with 
the  decisions  referred  to,  and  was  not  neces- 
sary to  a  determination  of  the  question 
involved. 

Counsel  cite  Clause  v.  Columbia  Sav.  & 
L.  Asso.  16  Wyo.  460,  page  467,  95  Pac. 
54,  in  which  the  supreme  court  of  Wyoming 
construed  a  statute  identical  in  terms,  and 
held  that  to  deprive  the  county  of  jurisdic- 
tion of  a  case  the  summons  or  the  service 
must  be  so  bad  that  the  judgment  could 
be  collaterally  impeached,  and  that  the 
quashing  of  service  because  made  by  the 
sheriff  in  a  case  to  which  he  was  a  party 
left  the  plaintiff  entitled  to  proceed  and  get 
good  service  within  one  year.  But  this 
ruling  was  made  upon  the  express  assump- 
tion that  the  aetion  was  not  barred,  and  it 
was  said:  "The  question  is  not  affected 
in  our  opinion  by  §  3462  [Rev.  Stat.  1899], 
making  an  attempt  to  commence  an  action 
followed  by  service  within  sixty  days 
equivalent  to  the  commencement  thereof; 
for  here  service  was  obtained  upon  the  sum- 
mons issued,  and,  if  the  action  was  not 
commenced  by  the  issuance  and  service  of 
that  summons,  §  3465  would  not  apply,  and 
tliere  would  be  no  extension  of  the  statutory 
period."  The  failure  to  indorse  on  the 
summons  the  amount  sued  for  did  not  ren- 
der the  summons  void,  and  the  confession 
of  the  motion  which  alleged  the  invalidity 
of  both  the  summons  and  the  service  should 
not  be  taken  as  a  solemn  admission  that 
the  summons  was  void,  but  it  certainly 
must  be  deemed  equivalent  to  a  stipulation 
that  the  service  was  bad  and  hence  there 
was  a  petition  and  a  summons  not  served, 
and  in  order  to  deem  the  action  begun  it 
was  essential  that  actual  service  be  made 
within  sixty  days.  This  not  having  been 
done  and  the  statute  having  run,  the  action 
was  barred. 

Complaint  is  made  that  the  plea  of  the 
statute  was  so  drawn  as  to  amount  only 
to  a  conclusion  of  law;  but  we  think  it 
gave  the  plaintiff  sufficient  information  as 
to  the  defendant's  claim,  and  it  was  met 
not  by  motion  or  demurrer,  but  by  an  ob- 
jection to  testimony,  which  was  no  better 
than  the  pleading  complained  of.  Gano  v. 
Cunningham,  88  Kan.  300,  128  Pac.  372; 
Howard  v.  Carter,  71  Kan.  85,  80  Pac. 
61  (Syl.  3);  Missouri,  K.  &  T.  R.  Co.  v. 
Murphy,  75  Kan.  707,  90  Pac.  290  (Syl.  3)  ; 
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Capper  v.  Manufacturers'  Paper  Co.  86 
Kan.  365,  121  Pac.  619  (Syl.  6).  We  are 
olear  that  the  cause  of  action  was  barred 
when  the  alias  summonB  was  issued  on  Oc- 
tober 1,  unless  the  defendant's  absence  from 
the  state  prevented  the  statute  from  run- 
ning, and,  from  arguments  and  briefs,  as 
well  as  the  record,  we  think  there  is  no 
serious  question  as  to  that.  The  plaintiff 
says  in  his  brief  that  the  defendant  did 
not  prove  when  the  statute  began  to  run, 
"unless  it  be  said  by  the  court  as  a  matter 
of  law  the  time  of  the  injury  is  the  time 
when  the  statute  begins  to  run." 

There  being  no  doubt  that  this  is  the 
time,  the  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  render 
judgment  for  the  defendant. 

All  the  Justices  concur. 


NEVADA  SUPKEMB  COURT. 

P.  H.  WOLFE,  Respt., 

V. 

HUMBOLDT  COUNTY,  Appt. 

(—  Nev.  — ,  181  Pac.  964.) 

Accord  and  satisfaction  —  what  consti- 
tutes. 

1.  To  constitute  an  accord  and  satisfac- 
tion there  must  have  been  in  fact  and  in 
reality  a  meeting  of  the  minds  in  accord 
and  in  satisfaction. 

Claim  —  against  county  —  allowance  in 
part  —  suit  for  remainder. 

2.  Acceptance  of  the  portion  of  a  claim 
against  a  county  for  statutory  fees  of  a 
constable  which  is  allowed  by  the  commis- 
sioners does  not,  since  the  demand  is  a 
liquidated  one,  per  8e  bar  a  recovery  of  the 
residue,  on  the  principle  of  accord  and  sat- 
isfaction, under  a  statute  requiring  presen- 
tation of  deman.ds  for  allowance,  and  au- 
thorizing suit  if  the  board  refuses  to  allow 
the  same  or  any  part  thereof. 

Officer  ^  contract  for  less  than  statu- 
tory fees  —  Talidity. 

3.  An  agreement  between  a  public  officer 
and  a  board  of  county  commissioners  to  ac- 
cept less  than  the  statutory  fees  for  the 
performance  of  services  is  void  as  against 
public  policy. 

(May  2,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of   the    District    Court    for    Humboldt 
County  in  plaintiff's    favor    in    an    action 

Note.  —  For  acceptance  of  partial  allow- 
ance of  claim  by  public  body  as  an  accord 
and  satisfaction,  see  note  to  Paulson  v. 
Ward  County,  42  L.R.A.(N.S.)  111.  And 
flee  references  therein  for  annotation  on  re- 
lated questions. 
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brought  to  recover  an  unpaid  balance  of  a 
claim  for  services  rendered  by  plaintiff  as 
constable  of  Lake  township.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Salter  A  Rohins,  for  appellant: 

An  acceptance  of  a  check  offered  as  pay- 
ment in  full  of  a  disputed  claim  amounts  to 
a  settlement. 

Canton  Union  Coal  Co.  t.  Parlin  &  O.  Cow 
117  111.  App.  622;  Creighton  ▼.  Gregory, 
142  Cal.  34,  75  Pac.  669;  Jones  t.  Keeler, 
40  Misc.  221,  81  N.  Y.  Supp.  648;  Kelly  ▼. 
Bullock,  94  N.  Y.  Supp.  517;  Michigan 
Leather  Co.  ▼.  Foyer,  104  111.  App.  268; 
Schwartz  v.  Hirsch,  56  Misc.  618,  107  N.  Y. 
Supp.  796;  Melroy  y.  Kemmerer,  218  Pa. 
381,  11  L.R.A.(N.S.)  1021,  120  -  Am.  St. 
Rep.  888,  67  Atl.  699;  Canadian  Fish  Co. 
V.  McShane,  80  Neb.  661,  14  L.R.A.(N.S.) 
443,  127  Am.  St.  Rep.  791,  114  N.  W.  594; 
Barham  ▼.  Bank  of  Delight,  94  Ark.  158,  27 
L.R.A.(N.S.)  439,  126  S.  W.  394;  Keck  ▼. 
Hotel  Owners  Mut.  F.  Ins.  Co.  89  Iowa,  20O, 
66  N.  W.  438;  Treat  v.  Price,  47  Nd).  876, 
66  N.  W.  834;  Nassoiy  t.  Tomlinson,  148 
N.  Y.  326,  51  Am.  St.  Rep.  695,  42  N.  E. 
716;  Fuller  v.  Kemp,  138  N.  Y.  231,  20 
L.R.A.  785,  33  N.  £.  1034;  1  Cyc.  333; 
Cooper  V.  Yasoo  &  M.  Valley  R.  Co.  82 
Miss.  634,  35  So.  162;  Neely  v.  Thompson, 
68  Kan.  193,  75  Pac.  117. 

If  the  plaintiff  presented  his  claim  for  al- 
lowance, and  it  was  in  part  allowed  by  the 
board,  and  he  accepted  the  amount  thus  al- 
lowed, he  should  not  be  permitted  after- 
wards to  sue  for  the  balance. 

Wapello  County  v.  Sinnaman,  1  6. 
Greene,  413;  Loney  v.  Jackson  County,  105 
Ala.  697,  17  So.  105;  Cleveland  County  ▼. 
Seawell,  3  Okla.  281,  41  Pac.  592;  Yavapai 
County  v.  O'Neill,  3  Ariz.  363,  29  Pac.  430; 
Eakin  v.  Nez  Perces  County,  4  Idaho,  131, 
36  Pac.  702;  Chase  v.  Saratoga  County,  33 
Barb.  603;  People  ex  rel.  McDonough  ▼. 
Queens  County,  33  Hun,  305;  United 
States  V.  Adams,  7  Wall.  463,  19  L.  ed.  249. 

One  claiming  a  debt  against  a  county,  if 
dissatisfied  with  a  partial  allowance  there- 
of, is  required  to  sue  for  the  whole  claim. 

Zirker  v.  Hughes,  77  Cal.  235,  19  Pac. 
423;  Rawlins  v.  Jungquist,  16  Wyo.  403,  94 
Pac.  464,  96  Pac.  144;  Haub  v.  Leggett,  360 
Cal.  491,  117  Pac.  556;  Dakota  County  v. 
Borowsky,  67  Neb.  317,  93  N.  W.  686; 
Brick  V.  Plymouth  County,  63  Iowa,  462,  19 
N.  W.  304;  Harding  v.  Montgomery  Coun- 
ty, 55  Iowa,  41,  7  N.  W.  396;  Bowman  v. 
Ogden  City,  33  Utah,  196,  93  Pac.  561. 

Messrs.  Mack,  Green,  A  Heer,  for  re- 
spondent : 

\yhether  the  sum  paid  was  paid  and  ac- 
cepted on  condition,  or  with  notice  that  it 
should  constitute  full  payment  and  settle- 
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ment  of  the  whole  claim,  is  a  question  pure- 
ly of  fact. 

Scott  V.  Parkyiew  Realty  &  Improv.  Co. 
241  Mo.  112,  146  S.  W.  48;  Hunnicutt  Lum- 
ber Co.  v.  Mobile  &  0.  R.  Co.  2  Ala.  App. 
436,  67  So.  73;  Mayo  v.  Leighton,  101  Me. 
63,  63  Atl.  298;  Wilkinson  ▼.  Crookston,  76 
Minn.  184,  77  N.  W.  797;  Greenlee  v.  Mos- 
nat,  116  Iowa,  636,  90  N.  W.  338;  Perin  y. 
Cathcart,  116  Iowa,  663,  89  N.  W.  12; 
Martin-Alexander  Lumber  Co.  y.  Johnson, 
70  Ark.  216,  66  S.  W.  924. 

The  burden  of  preying  the  claimed  ac- 
cord and  satisfaction  was  cast  upon  the  de- 
fendant. 

La  Plata  y.  Durnell,  17  Colo.  App.  86,  66 
Pac.  1073;  McDavitt  y.  McNay,  78  111.  App. 
396 ;  Standard  Sewing  Mach.  Co.  y.  Gunter, 
102  Va.  668,  46  S.  £.  690;  Jennings  y. 
South  Whitley  Hoop  Co.  —  Ind.  — ,  98  N. 
E.  194. 

There  can  be  no  accord  and  satisfaction 
in  law  unless  there  is  an  "accord"  and  a 
"satisfaction"  in  fact. 

Weller  y.  Steyens,  12  Cal.  App.  779,  108 
Pac.  632;  Markel  y.  Spilter,  28  Ind.  488; 
Smith  y.  I^ler,  61  Ind.  612;  Griffith  y. 
Creighton,  61  Mo.  App.  1;  Helling  y.  Unit- 
ed Order  of  Honor,  29  Mo.  App.  309;  Bliss 
y.  Schwarts,  64  Barb.  216 ;  Brooks  y.  Moore, 
67  Barb.  393;  Howard  y.  Norton,  66  Barb. 
161;  Smiths  Wimsall  y.  Chilton,  84  Va. 
840,  6  S.  £.  142;  St.  Louis,  Ft.  S.  &  W.  R. 
Co.  y.  Dayis,  36  Kan.  464,  11  Pac.  421; 
Bryant  y.  Proctor,  14  B.  Mon.  461;  Com. 
use  of  Bigham  y.  Cummins,  165  Pa.  30,  26 
Atl.  996;  McDaniels  y.  Lapham,  21  Vt.  222. 

Any  contract  which  respondent  might 
make  with  appellant  regulating  his  com- 
pensation for  services  in  criminal  cases 
would  be  in  violation  of  public  policy  and 
the  positive  provisions  of  law,  and  there- 
fore void. 

Wolf  v.  Humboldt  County,  32  Nev.  174, 
106  Pac.  286;  Mechem,  Pub.  Off.  1890,  §§ 
377,  378;  Hawkeye  Ins.  Co.  v.  Brainard,  72 
Iowa,  130,  33  N.  W.  603;  Oilman  v.  Des 
Moines  Valley  R.  Co.  40  Iowa,  200;  Wille- 
min  v.  Bateson,  63  Mich.  309,  29  N.  W.  734. 

If  he  may  not  do  this  directly,  how  may 
the  public  officer  accomplish  the  act  pro- 
hibited indirectly? 

29  Cyc.  1426;  Power  y.  May,  114  Cal. 
207,  46  Pac.  6;  Decatur  v.  Vermillion,  77 
111.  316;  Williams  y.  Segur,  106  Ind.  368, 
1  N.  E.  707;  Adams  County  v.  Hunter,  78 
Iowa,  328,  6  L.R.A.  616,  43  N.  W.  208; 
Fawcett  v.  Woodbury  County,  65  Iowa,  154, 
7  N.  W.  483;  Owens  v.  Qatewood,  4  Bibb, 
494;  Com.  v.  Cony,  2  Mass.  623;  Hatch  v. 
Mann,  15  Wend.  44;  Lancaster  County  v. 
Fulton,  128  Pa.  48,  6  L.R.A.  436,  18  Atl. 
384;  Pittsburg  v.  Goshorn,  230  Pa.  212,  79 
Atl.  606;  Stringer  v.  Franklin  County,  — 
46  L.R.A.(N.S.) 


Tex.  — ,  123  S.  W.  1168;  Kerr  v.  Regester, 
42  Ind.  App.  376,  85  N.  E.  790;  Dublin  y. 
Hayes,  Ir.  Rep.  10  C.  L.  226;  Liverpool  v. 
Wright,  1  Johns.  369,  28  L.  J.  Ch.  N.  S. 
868,  6  Jur.  N.  S.  1166,  7  Week.  Rep.  728. 

The  mere  acceptance  by  respondent  of  a 
county  warrant  drawn  for  an  amount  al- 
lowed by  the  board  of  county  commissioners 
upon  a  claim  for  a  larger  amount  does  not 
constitute  an  accord  and  satisfaction. 

Rio  Grande  County  y.  Hobkirk,  13  Colo. 
App.  180,  66  Pac.  993;  La  Plata  County  v. 
Durnell,  17  Colo.  App.  86,  66  Pac.  1073; 
Fulton  y.  Moncma  County,  47  Iowa,  622; 
Wilson  y.  Palo  Alto  County,  66  Iowa,  18, 
21  N.  W.  176;  Center  v.  Breathitt  County, 
28  Ky.  L.  Rep.  1003,  90  S.  W.  1054;  Hudg- 
ins  v.  Carter  County,  115  Ky.  133,  72  S.  W. 
730;  People  ex  rel.  Morrison  y.  Hamilton 
County,  66  Hun,  469,  10  N.  Y.  Supp.  88; 
People  v.  Cortland  County,  68  Barb.  139; 
People  ex  rel.  Satterlee  v.  Board  of  Police, 
76  N.  Y.  38;  Kehn  v.  State,  93  N.  Y.  291; 
Clark  y.  State,  142  N.  Y.  101,  36  N.  E.  817; 
Toledo  v.  Sanwald,  13  Ohio  C.  C.  496,  7 
Ohio  C.  D.  116;  Wilkinson  v.  Long  Rapids 
Twp.  74  Mich.  68,  41  N.  W.  861 ;  Pease  v. 
Saginaw,  126  Mich.  436,  86  N.  W.  1082; 
Bell  y.  Waupaca  County,  62  Wis.  214,  22 
N.  W.  398;  Rettinghouse  v.  Ashland,  106 
Wis.  696,  82  N.  W.  666 ;  Settle  v.  Sterling, 
1  Idaho,  269;  State  ex  rel.  Kercheval  v. 
Nashville,  16  Lea,  697,  64  Am.  Rep.  427; 
Goldsborough  v.  United  States,  Taney,  80, 
Fed.  Cas.  No.  6,519;  Smith  v.  Salt  Lake 
City,  83  Fed.  784;  Brown  v.  First  Nat. 
Bank,  137  Ind.  666,  24  L.R.A.  206,  87  N.  E. 
168. 

• 

McCarran,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  wherein  Philip  H. 
Wolf,  the  constable  of  Lake  township.  Love- 
lock, Humboldt  county,  brought  suit  in  the 
district  court  in  and  for  Humboldt  county 
to  recover  on  certain  claims  for  services 
rendered  by  him,  acting  as  constable  of  said 
township.  His  claims  had  been  presented 
to  the  board  of  county  commissioners  of 
Humboldt  county,  and  were  by  said  board 
disallowed  in  part.  The  case  was  tried  in 
the  district  court  of  Humboldt  county,  with 
Hon.  L.  N.  French,  judge  of  the  eighth  ju- 
dicial district  for  Churchill  -county,  presid- 
ing. Judgment  in  the  lower  court  was  ren- 
dered in  favor  of  the  plaintiff,  and  a 
lengthy  decision  in  writing  was  filed  by  the 
learned  judge.  No  motion  for  a  new  trial 
was  made,  and  the  case  comes  to  this  court 
on  appeal  from  the  judgment  alone. 

In  their  opening  brief  counsel  for  appel- 
lant submits  but  one  contention  for  this 
court  to  determine,  namely:  "As  respond- 
ent accepted  and  was  paid  the  allowanoe  on 
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10  claims  made  by  the  county  commission' 
ers,  is  he  entitled  to  sue  for  the  amounts 
so  disallowed.*' 

The  picture  of  the  10  claims  in  question 
is  here  given: 


Demand. 

$  222  55 
34  95 
192  40 
210  45 
437  40 
334  15 
168  80 
454  35 
241  05 
431  35 


Allowed  For. 

$  202  55 

32  25 

54  20 

166  90 

427  40 

318  55 

166  00 

28  80 

139  65 

250  00 


Difference. 

$  20  00 

2  70 

138  00 

43  55 

10  00 

15  60 

2  80 

425  55 

101  40 

181  35 


Total    ..$2J27  45        $1,786  50         $940  95 

Appellant  claims  that  the  judgment  en- 
tered b2low  should  be  reduced  in  the  sum 
of  $940.95,  for  the  reason  that  respondent's 
acceptance  of  the  part  allowed  constituted 
accord  and  satisfaction,  and  he  is  barred 
from  recovering  the  balance.  It  is  a  well- 
settled  rule  that  on  an  appeal  from  a  judg- 
ment only  the  reviewing  court  will  presume 
that  the  evidence  was  sufficient  to  support 
the  conclusions  of  the  trial  court.  The  only 
thing  left  for  this  court  to  decide  is:  Did 
the  acts  of  respondent  in  accepting  the  part 
allowed  by  the  commissioners  on  the  vari- 
ous claims  constitute  a  bar  to  his  suit  for 
tliat  part  rejected  by  the  commissioners? 

In  order  to  support  a  plea  of  accord  and 
satisfaction,  it  must  clearly  appear  from 
the  evidence  that  there  was  in  fact  and  in 
reality  a  meeting  of  the  minds  in  accord 
and  in  satisfaction.  The  conclusion  of  ac- 
cord and  satisfaction  should  not  be  sup- 
ported by  mythical  or  theoretical  reason- 
ing; nor  should  a  matter  so  important  rest 
upon  any  finespun  argument.  Proof  of  ac- 
cord and  satisfaction  should  not  depend 
upon  the  construction  that  might  be  placed 
upon  a  statute;  nor  should  it  be  main- 
tained as  a  pitfall  into  which  the  unwary 
may  fall  by  some  act  wholly  unintended  to 
express  his  acquiescence  in  a  transaction 
wherein  his  lack  of  experience  or  lack  of 
knowledge  of  technical  law  might  debar 
him  from  a  right  of  action, — ^might  deprive 
him  of  his  '*day  in  court." 

The  general  trend  of  modern  decisions 
indicates  that  the  courts  are  determined  to 
establish  a  principle  that  he  who  avails 
himself  of  a  plea  of  accord  and  satisfaction 
must  bear  the  burden  of  proof;  he  must  es- 
tablish clearly  that  there  wos  a  meeting  of 
the  minds  of  the  parties,  accompanied  by 
a  sufficient  consideration. 

Appellant  cites  the  case  of  Wapello  Coun- 
ty V.  Sinnaman,  reported  in  1  G.  Greene, 
45  L.R.A.(N.S.) 


413;  Fulton  v.  Monona  County,  47  Iowa, 
622;  and  Brick  v.  Plymouth  County,  03 
Iowa,  462,  19  N.  W.  304.  These  cases  were 
referred  to  and  commented  upon  in  a  later 
case  decided  by  the  supreme  court  of  Iowa, 
entitled  Wilson  v.  Palo  Alto  County,  re- 
ported in  65  Iowa,  19,  21  N.  W.  175.  In 
this  latter  case  the  court  very  properly 
said  with  reference  to  the  former  decisions: 
"The  general  principle  on  which  the  cases 
were  decided,  and,  as  we  think,  upon  which 
all  others  involving  like  states  of  facts 
must  be  decided,  is  this:  Unless  the  party 
has  accepted  the  amount  allowed  on  his 
claim,  under  such  circumstances  as  that  a 
settlement  or  compromise  of  matters  in  dis- 
pute between  the  parties  can  be  inferred 
therefrom,  he  is  not  precluded  thereby  from 
maintaining  his  action  for  the  portion  dis- 
allowed. If  the  board  of  supervisors,  in 
passing  upon  a  claim  against  the  county, 
should  allow  a  certain  per  cent  of  the  whole 
amount  claimed  and  refused  to  allow  the 
remainder  thereof,  they  would  thereby  say 
to  the  claimant,  in  effect,  that  his  claim,  as 
made  by  him,  was  regarded  as  unjust  or  in- 
valid, but  that  they  were  willing  to  pay  the 
amount  allowed  in  settlement  or  compro- 
mise of  it;  and  if,  with  full  knowledge  of 
the  action  which  had  been  taken  on  his 
claim,  the  claimant  should,  without  objec- 
tion, accept  the  amount  allowed,  this  should 
be  regarded  as  an  acceptance  by  him  of  the 
terms  of  compromise  offered,  and  he  ought 
to  be  precluded  from  maintaining  an  action 
for  the  portion  disallowed.  But  if  the 
claim  should  include  some  items  about 
which  there  was  no  dispute  between  the 
parties,  and  others  that  were  denied,  and 
the  former  should  be  allowed  and  the  latter 
rejected,  we  see  no  reason  for  holding  that 
his  acceptance  of  the  amount  which  was  not 
at  all  disputed  should  bar  his  right  of 
action  for  the  items  which  were  denied  and 
disallowed." 

We  think  that  this  expresses  the  true 
trend  of  modern  law  and  puts  a  correct 
interpretation  upon  the  whole  principle: 
and  we  would  go  even  further,  as  does  the 
Colorado  court  of  appeals  (Rio  Grande 
County  V.  Hobkirk,  13  Colo.  App.  180,  56 
Pac.  993),  and  say  that  proof  of  accord 
and  acceptance  in  satisfaction  must  be 
clear. 

Independent  of  any  controlling  statutory 
provisions  modifying  the  law  of  accord  and 
satisfaction,  so  far  as  claims  against  coun- 
ties are  concerned,  there  is  nothing  in  this 
case  that  amounts  in  law  to  accord  and  sat- 
isfaction. We  recognize  that  it  is  within 
the  power  of  the  legislature  to  control  the 
manner  of  action  upon  claims  against  coun- 
ties. Many  of  the  decisions  that  have  been 
cited  to  this  court  are  based  upon  peculiar 
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statutory  provisions  of  the  states  from 
which  the  decisions  are  cited. 

The  section  of  our  general  county  gov- 
ernment act  applicable  to  this  case  is  as 
follows:  ''No  person  shall  sue  a  county  in 
any  case  for  any  demand,  unless  he  or  she 
shall  first  present  his  or  her  claim  or  de- 
mand to  the  board  of  county  commission- 
ers, and  county  auditor  for  allowance  and 
approval,  and  if  they  fail  or  refuse  to  al- 
low the  same,  or  some  part  thereof,  the 
party  feeling  aggrieved  may  sue  the  coun- 
ty; and  if  the  party  suing  recover  in  the 
action  more  than  the  said  board  allowed,  or 
offered  to  allow,  said  board  and  auditor 
shall  allow  the  amount  of  said  judgment 
and  costs  as  a  just  claim  against  the  coun- 
ty; but  if  the  party  suing  shall  not  recover 
more  than  the  board  and  auditor  shall  have 
offered  to  allow  him  or  her,  then  costs  shall 
be  recovered  against  him  or  her  by  the 
county,  and  may  be  deducted  from  such  de- 
mands." Bevised  Laws,  §  1523;  gen.  co. 
gov.  act,  §  24. 

No  other  state,  so  far  as  we  have  been 
able  to  find,  has  a  similar  provision,  and 
this  section  has  not  heretofore  been  con- 
strued by  this  court.  In  the  case  of  Russell 
V.  Esmeralda  County,  32  Nev,  304,  107  Pac. 
890,  which  was  an  action  by  the  constable 
of  Goldfield  township  for  the  balance  al- 
leged to  be  owing  on  account  of  several 
claims  presented  against  that  county  for 
fees  as  constable,  the  question  was  raised 
iu  the  final  brief  of  the  appellant,  under  the 
section  cited,  supra,  that,  as  the  plaintiff 
had  accepted  and  was  paid  the  amount  al- 
lowed upon  the  several  claims,  he  was  not 
entitled  to  sue  for  the  amount  disallowed. 
The  question  was  not  raised  in  the  lower 
court,  and  hence  was  not  determined  in  this 
court. 

The  effect  of  §  24,  supra,  depends  upon 
the  construction  to  be  placed  upon  the  word 
"demand"  used  in  that  section.  By  §§ 
1535  &  1541  of  the  Revised  Laws  it  is  pro- 
vided that  claims  or  demands  against  a 
county  muet  be  presented  in  the  form  of 
bills,  but  no  particular  form  is  prescribed 
for  the  presentation  of  the  same.  Several 
claims  or  demands  may  be  included  in  one 
or  several  bills.  If  the  person  having  sev- 
eral claims  or  demands  puts  the  same  on 
one  bill,  each  separate  demand  must  neces- 
sarily be  acted  upon  by  the  board  of  county 
commissioners.  If  certain  specific  de- 
mands are  allowed  and  others  rejected,  we 
do  not  think  it  was  the  intent  of  the  sec- 
tion of  the  statute  to  prohibit  the  claimant 
from  accepting  the  amount  allowed  for  the 
undisputed  demands,  and  bringing  his 
action  for  the  demands  which  have  been 
disallowed  in  whole  or  in  part.  The  fees  of 
the  constable  are  fixed  by  statute,  and 
145  L.R.A.(N.S.) 


hence  the  fees  for  each  service  rendered  by 
him  in  his  ofiicial  capacity  constitute  a 
separate  item  of  demand  against  the  coun- 
ty. If  there  is  no  dispute  as  to  the  service, 
or  as  to  the  performance  of  the  specific  of- 
ficial act  for  which  a  fee  item  is  claimed, 
there  can  be  no  question  as  to  the  amount 
ho  is  entitled  for  such  service  or  act. 
Where,  as  in  this  case,  the  constable  pre- 
sents monthly  bills  made  up  of  various 
items  for  services  rendered,  for  which  the 
statute  prescribes  a  fixed  fee,  and  the  board 
of  commissioners  allows  certain  of  these 
items  and  disallows  others,  the  acceptance 
of  the  amount  allowed  is  not  a  bar  to  an 
action  upon  the  demands  disallowed. 
Where  there  is  no  dispute  as  to  the  serv- 
ices rendered,  the  fee  for  the  service  is  a 
liquidated  claim  against  the  county. 

In  the  case  of  an  unliquidated  demand 
against  a  county,  the  allowance  of  a  part 
by  the  board  of  commissioners  makes  it  in- 
cumbent upon  the  claimant  to  accept  the 
part  allowed  sls  entire  satisfaction  for  the 
claim,  or  sue  for  the  entire  amount  of  Che 
demand. 

In  the  case  of  Clarke  v.  Lyon  County,  7 
Nev.  75,  the  county  employed  an  attorney 
to  represent  it  in  certain  litigations.  A 
claim  was  presented  for  the  reasonable 
value  of  services  rendered.  This  was  an 
unliquidated  demand,  and  was  disallowed 
in  part  only.  If  there  had  been  an  accept- 
ance of  the  part  allowed,  it  would  have 
been  a  ratification  and  a  bar  to  the  right  of 
action  for  the  balance. 

The  appellant  contends  that  respondent 
should  have  refused  to  accept  the  part  al- 
lowed by  the  board,  and  should  have  sued 
for  the  w*hole  sum.  We  do  not  believe  that 
this  is  sound  reasoning.  If  there  was  no 
meeting  of  the  minds  by  way  of  compro- 
mise, then  there  was  no  compromise  of  the 
disputed  claims;  hence  the  part  allowed 
was  only  a  part  of  what  might  be  legally 
due.  The  very  extreme  application  of  the 
principle  of  acceptance  of  a  part  of  a  claim 
being  a  bar  to  an  action  for  the  balance  is 
expressed  by  the  supreme  court  of  Arizona 
in  the  case  of  Yavapai  County  v.  O'Neill, 
reported  in  3  Ariz.  363,  29  Pac.  432,  and 
this  was  rendered  in  the  light  of  a  par- 
ticular statute.  We  can  see  no  good  reason 
why  one  who  may  be  in  the  service  of  a 
county  in  any  capacity,  with  fixed  fees  for 
services,  where  the  county  board  allows  one 
part  of  his  claim,  should  be  precluded  from 
drawing  down  the  part  allowed  and  submit- 
ting his  claim  for  the  balance  by  way  of  a 
suit  in  a  court  having  power  to  try  and  de- 
termine the  controversy  along  legal  lines. 
In  our  opinion,  the  claimant  should  not  be 
compelled  to  go  without  the  benefit  of  the 
^  part  allowed  until  the  courts  might  adjudi- 
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eate  Us  right  to  the  part  disallowed,  unless 
it  clearly  appears  that  he  accepted  the 
amount  offered  in  compromise  or  satis- 
faction for  the  whole,  and  when  that  is 
established  his  right  of  action  ceases. 

In  the  case  under  consideration  the  one 
question  for  the  court  to  determine  is: 
Did  the  acceptance  of  a  part  of  the  claim 
constitute  a  bar  to  an  action  for  the  re- 
mainder of  the  claim  disallowed  by  the 
commissioners?  If  there  had  been  a  compro- 
mise voluntarily  entered  into  between  the 
board  and  Wolf,  if  there  had  been  a  meet- 
ing of  the  minds,  wherein  the  ofiScer  had 
agreed  to  accept  the  part  received  in  satis- 
faction for  the  whole,  if  the  trial  court 
could  reasonably  infer  that  the  officer,  at 
the  time  of  drawing  the  warrant,  took  the 
sum  tendered  in  settlement  or  compromise, 
if  there  had  been  a  reconsideration  on  the 
part  of  the  claimant  and  a  voluntary  ac- 
ceptance of  the  part  of  his  claim  in  dis- 
charge of  the  whole,  then  the  plea  of  accord 
and  satisfaction  would  have  been  well 
founded,  and  imder  that  state  of  affairs 
the  claimant  would  have  been  barred  from 
maintaining  an  action  for  the  balance.  But 
it  was  incumbent  upon  the  appellant,  as 
defendant  in  the  court  below,  to  prove  some 
of  these  conditions  clearly.  The  trial  court 
found  that  these  requisites  had  not  been 
proven,  and  this  being  an  appeal  from  the 
judgment  only  this  court  is  compelled  to 
presume  that  the  evidence  presented  to  the 
trial  court  was  such  as'  supported  the  find- 
ings of  that  tribunal.  The  mere  accept- 
ance of  the  part  of  an  itemized  claim  al- 
lowed, where  such  items  are  liquidated,  will 
not  debar  the  claimant  from  maintaining 
an  action  for  the  items  disallowed. 

It  is  scarcely  necessary  for  us  to  consid- 
er the  right  of  the  respondent  in  this  case 
to  accept  a  less  sum  than  that  fixed  by 
law  as  a  fee  for  each  particular  service 
rendered,  and  we  do  not  consider  this  point 
particularly  vital  in  this  case.  Notwith- 
standing that,  however,  we  may  say  that, 
as  constable  of  Lake  township,  the  fees  of 
the  respondent  for.  each  service  performed 
were  fixed  by  statute.  He  would  have  no 
right  to  accept  a  greater  sum  than  that 
which  the  law  prescribed;  nor  would  the 
board  of  county  commissioners  have  the 
right  to  tender  a  less  sum  than  that  which 
the  law  prescribed  for  each  item  of  service. 
The  former  would  be  illegal,  and  the  lat- 
ter would  be  contrary  to  public  policy;  and 
any  agreement  that  might  be  entered  into 
between  the  board  of  county  commissioners 
and  the  respondent  in  this  case  for  the 
payment  and  acceptance  of  a  less  sum  for 
any  particular  service  than  that  fee  fixed 
by  statute  would  be  void,  being  contrary  to 
public  policy.  Mechem,  Pub.  Off.  §  377. 
45  L.R.A.(X.S.) 


The  contention  of  appellant  has  been  ab- 
ly briefed  and  presented  by  Messrs.  Robins 
&  Salter,  special  counsel  for  the  defendant 
county,  and  their  position  is  somewhat 
sustained  by  a  line  of  decisions  setting 
forth,  as  we  have  expressed  it,  the  extreme 
limits  to  which  a  plea  of  accord  and  sat- 
isfaction may  go;  but  it  is  our  opinion 
that  in  this  case,  as  in  all  others  involv- 
ing the  same  matters,  the  broader  and 
more  liberal  view  is  supported  by  a  strong- 
er reasoning  expressed  in  the  more  modem 
line  of  decisions. 

The  judgment  of  the  trial  court  is  af- 
firmed. 


NEW  YORK  COURT  OF  APPEAIiS. 

QEOROE  E.  GARRISON,  Respt., 

V. 

SUN  PRINTING  &  PUBLISHING  ASSO- 
CIATION, Appt. 

(207  N.  Y.  1,  100  N.  E.  430.) 

Ijibel  -«  mental   distress  —  illness  of 
wife  —  action  by  husband. 

A  man  may  recover  for  loss  of  services 
of  his  wife  due  to  sickness  resulting  from 
mental  distress  caused  by  the  wilful  and 
malicious  publication  concerning  her  of 
defamatory  words  actionable  per  ae, 

(December  17,  1912.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  an  inter- 
locutory judgment  of  a  Special  Term  for 
New  York  County,  Part  III.,  overruling  a 
demurrer  to  the  second  cause  of  action  set 

Note.  —  Libel  or  slander  of  one  person 
as  ground  of  action  hy  another. 

As  to  right  of  one  not  specially  named  to 
maintain  action  for  libel  or  slander,  based 
on  charges  made  against  a  class  or  g^roup 
of  persons  to  which  he  belongs,  see  not^ 
to  Lathrop  v.  Sundberg,  25  L.R.A.(N.S.) 
382,  and  to  Levert  v.  Dailv  States  Pub.  Co. 
23  I>.R.A.(N.S.)  726,  and  Palmerlee  v.  Not- 
tage,  42  L.R.A.(N.S.)  870.  Neither  that 
proposition  nor  its  converse  are  included 
within  the  scope  of  this  note,  which  is  lim- 
ited to  cases  of  slander  or  libel  directed 
primarily  against  reputation,  and  docs  not 
include  oases  where  the  charge  is  primarily 
against  business. 

As  to  whether  the  person  defamed  may 
recover,  as  part  of  his  damaffes,  for  grief 
experienced  by  his  wife,  or  for  the  effect  of 
lier  grief  upon  himself.  Sec  Dennison  v. 
Daily  News  Pub.  Co.  23  L.R.A.(N.S.)  362, 
and  note. 

Generally,  the  right  of  action  for  dam- 
ages for  slander  or  libel  is  personal  to  the 
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out  in  a  complaint  filed'  to  recover  dam- 
ages for  loss  of  services  of  plaintififs  wife 
due  to  the  allied  publication  of  a  libel. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  M.  Beck  and  Carl  A. 
Mead,  with  Messrs.  Shearman  A  Ster- 
ling:, for  appellant: 

A  recovery  is  allowed  in  tort  only  for 
damages  which  are  the  natural  and  probable 
consequence  of  a  wrong. 

Mitchell  V.  Rochester  R.  Co.  151  N.  Y. 
107.  34  L.R.A.  781,  56  Am.  St.  Rep.  604,  45 
N.  E.  354,  1  Am.  Neg.  Rep.  121;  Curtin  ▼. 
Western  U.  Teleg.  Co.  13  App.  Div.  253,  42 
N.  Y.  Supp.  1109,  1  Am.  Neg.  Rep.  127; 
Buchanan  v.  Stout,  123  App.  Div.  648,  108 
N.  Y.  Supp.  38;  Wulstein  v.  Moblman,  25 


Jones  &  S.  50,  5  N.  Y.  Supp.  569;  Hack  v. 
Dady,  134  App.  Div.  253,  118  N.  Y.  Supp. 
906. 

Plaintiff  cannot  recover  for  the  loss  of  his 
wife's  services  due  to  her  illness  resulting 
from  her  mental  suffering  caused  by  the  de- 
fendant's injury  of  the  plaintiff. 

Hutchinson  v.  Stem,  116  App.  Div.  791, 
101  N.  Y.  Supp.  145,  189  N.  Y.  577,  82  N.  E. 
1128;  Ellis  v.  Cleveland,  55  Vt.  358;  Hamp- 
ton V.  Jones,  68  Iowa,  317,  12  N.  W.  267. 

In  libel,  general  damages  cannot  be  re- 
covered by  the  husband. 

Butler  V.  Hoboken  Printing  &  Pub.  Co. 
73  N.  J.  L.  46,  62  Atl.  272;  Brooks  v.  Hari- 
son,  91  N.  Y,  83;  Warner  v.  Press  Pub.  Co. 
132  N.  Y.  181,  30  N.  E.  393;  Fry  v.  Bennett, 
4  Duer,  247. 


party  slandered  or  libeled  (see  statement  in 
quotation  from  Odgers,  infra),  and  can- 
not be  assigned  (see  25  Cyc.  426),  and  dies 
with  that  party  (see  Wellman  v.  Sun  Print- 
ing &  Pub.  Asso.  Sorensen  v.  Balaban;  and 
Bradt  v.  New  Nonpareil  Co.  —  infra). 

Husband  and  nvife. 

On  the  general  proposition  of  the  right 
of  husband  to  recover  for  loss  of  consortium 
through  personal  injury  to  wife,  see  note  to 
Marri  v.  Stamford  Street  R.  Co.  33  L.R.A. 
(N.S.)    1042. 

On  account  of  the  common-law  disability 
of  coverture,  the  question  of  a  husband's 
right  to  sue  for  slander  or  libel  of  the  wife 
very  often  arises  in  an  indirect  manner, 
t.  e.,  in  actions  by  the  wife  and  in  joint 
actions,  for  the  reasons  that  such  cases 
verv  frequently  involve  the  husband's  right 
or  lack  of  right  to  sue.  So  the  question  of 
the  wife's  right  to  sue  for  slander  or  libel 
without  joining  her  husband  as  plaintiff 
is  here  included,  although  that  question, 
apart  from  all  others,  is  not  within  the 
scope  of  this  note. 

Odgers,  Libel  &  Slander,  5th  ed.  page  567, 
says:  "When  words  actionable  per  se  are 
spoken  of  a  married  woman,  she  mav  either 
sue  alone,  or  she  may  join  her  husband  as 
coplaintiff;  in  the  latter  case,  he  will  be  en- 
titled to  recover  in  the  same  action  for  any 
special  damage  that  may  have  occurred  to 
him.  When  the  words  are  not  actionable 
per  86,  she  may  sue,  provided  she  can  show 
that  some  special  damage  has  followed  from 
the  words  to  her.  That  special  damage  has 
accrued  to  her  husband  in  consequence  of 
such  words  will  not  avail  her;  he  alone 
can  sue  for  such  damage,  although  it  is  her 
reputation  that  has  been  assailed.  Hence, 
if  words  not  actionable  per  ae  be  spoken 
of  a  married  woman,  and  damage  en- 
sue to  the  husband,  none  to  her,  she  cannot 
sue,  but  he  can.  .  •  >  This  right  of  the 
husband  to  sue  for  words  defamatory  of 
his  wife  is  somewhat  anomalous,  for  his 
reputation  is  in  no  way  assailed.  Gener- 
ally speaking,  if  words  defamatory  of  A, 
bux  not  actionable  in  themselves,  produce 
damage  only  to  B,  neither  A  nor  B  can 
45  L.R.A.(N.S.) 


sue.  But  the  reputation  of  a  husband  is 
so  intimately  connected  with  that  of  his 
wife,  that  he  has  always  been  allowed  to 
sue  whenever  h«  has  received  damage,  just 
as  though  the  words  had  been  spoken  of 
himself.  That  this  is  law  is  clearly  laid 
down  in  1  Sid,  346,  under  the  year  1667: 
'Nota,  si  parols  queux  de  euxm  ne  sont  ac- 
tionable mes  solement  in  respect  del  col- 
lateral dams,  sont  pie.  (paries)  del  feme 
covert,  Le  Baron  sole  port  1  'action,  et  si  le 
feme  soit  joyn  ove  luy  le  judgment  serra 
pur  see  arrest,  coment  soit  apres  verdict.* 
And  see  Coleman  v.  Harcourt,  1  T^v.  140: 
Harwood  v.  Hardwick,  2  Keble,  387;  Grove 
V.  Hart,  Sayer,  33;  Bull.  N.  P.  7.  In  the 
case  of  Riding  ▼.  Smith,  L.  R.  1  Exch.  Div. 
91,  45  L.  J.  Exch.  N.  S.  281,  24  Week.  Rep. 
487,  34  L.  T.  N.  S.  500,  the  wife's  name 
was  struck  off  the  record  by  the  judge  at 
the  trial,  and  the  hilisband  recovered  for  the 
damage  to  his  business  caused  by  words  not 
actionable  per  se,  spoken  of  his  wife; 
though  there,  it  is  true,  the  court  bases  its 
judgment  on  the  fact  that  Mrs.  Riding 
helped  her  husband  in  the  shop,  and  was 
therefore  his  servant  or  assistant  as  well  as 
his   wife." 

The  married  women's  property  act  of  1882 
(45  &  46  Vict.  chap.  76),  §  1,  subsec.  (2), 
does  not  destroy  the  husband's  right,  but 
only  relieves  the  woman  from  incapacitv 
(Weldon  v.  Winslow,  L.  R.  13  Q.  B.  Div. 
788,  53  L.  J.  Q.  B.  N.  S.  528,  33  Week. 
Rep.  219,  61  L.  T.  N.  S.  643),  and  it  could 
not  well  be  maintained  that  any  of  the 
statutes  of  the  several  states  concerning 
married  women  take  away  the  husband's 
rights. 

That  at  common  law  a  wife  may  sue 
alone  for  libel  or  slander  affecting  her  repu- 
tation, where  the  words  are  actionable  per 
se,  was  upheld  in  Alcorn  v.  Powell,  22  Ky. 
L.  Rep.  1353,  60  S.  W.  520. 

But  it  has  been  held  that  when  the  words 
are  actionable  per  se,  an  action  of  slander 
or  libel  for  injury  to  the  wife's  character 
cannot  be  maintained  by  her  alone.  En- 
ders  V.  Beck,  18  Iowa,  86;  Klein  v.  Hentz, 
2  Duer,  633;  Smith  v.  Smith,  45  Pa.  403 
(the  husband  had  deserted  the  wife  and  re^ 


768 


NEW  YORK  COURT  OF  APPEALS. 


Dec. 


A  claim  for  libel  rests  entirely  upon  the 
injury  to  the  plaintiff's  reputation,  directly 
resulting  from  the  libelous  words.  The 
basis  of  the  claim  is  the  effect  the  libelous 
words  have  upon  the  minds  of  others,  to 
whose  notice  the  libel  comes,  thus  affecting 
their  opinion  of  the  plaintiff. 

Terwilliger  v.  Wands,  17  N.  Y.  64,  72 
Am.  Dec.  420;  Wilson  v.  Goit,  17  N.  Y.  442. 

No  special  damages  may  be  recovered,  un- 
less they  are  the  natural  result  of  the  al- 
leged libel. 

Newell,  Slander  &  Libel,  2d  ed.  852; 
Schoepflin  v.  Coffey,  102  N.  Y.  12,  66  N.  E. 
602;  Anonymous,  60  N.  Y.  262,  19  Am.  Rep. 
174;  Fagan  v.  New  York  Evening  Journal 
Pub.  Co.  129  App.  Div.  28,  113  N.  Y.  Supp. 
62;   Fisk  v.  New  York  Press  Co.  91  Hun, 


647,  36  N.  Y.  Supp.  184;  Hallock  v.  Miller, 
2   Barb.   630. 

Plaintiff  cannot  recover  for  the  illness  of 
his  wife  resulting  from  words  which  are 
not  libelous  per  se. 

Terwilliger  v.  Wands,  17  N.  Y.  64,  72  Am. 
Dec.  420;  AUsop  v.  Allsop,  6  Hurlst  &  N. 
534,  29  L.  J.  Exch.  N.  S.  315,  6  Jur.  N.  S. 
433,  2  L.  T.  N.  8.  290,  8  Week.  Rep.  449; 
Lynch  v.  Knight,  9  H.  L.  Gas.  577,  8  Jur. 
N.  S.  724,  5  L.  T.  N.  S.  291,  8  Eng.  Rul. 
Cas.  382;  Wilson  v.  Goit,  17  N.  Y.  442. 

If  a  husband  cannot  recover  for  his  spe- 
cial damages  due  to  his  wife's  illness  caused 
by  words  which  are  not  libelous  per  se,  he 
cannot  recover  where  the  words  which 
caused  the  illness  are  libelous  per  ae. 

W.  C.  Loftus  &  Co.  V.  Bennett,  68  App. 


fused  to  join  in  the  case) ;  Newcomer  v. 
Kean,  67  Md.  121;  Adams  v.  Hannon,  3 
Mo.  222;  Gibson  v.  Gibson,  43  Wis.  23,  2.*- 
Am.  Rep.  527  (where  action  was  commenced 
before  ttie  plaintiff  was  married,  the  record 
must  be  amended  by  the  insertion  of  her 
husband's  name  as  plaintiff). 

Where  the  words  are  not  actionable  per 
se,  and  no  special  damages  to  her  are  al- 
leged, the  wife  has  no  right  of  action,  al- 
though she  is  the  one  against  whom  they 
were  uttered,  and  in  such  case  the  husband 
should  sue  alone  if  there  are  special  dam- 
ages to  him.  Klein  v.  Hentz,  2  Duer,  633; 
Beach  v.  Ranney,  2  Hill,  309;  Williams  v. 
Holdredge,  22  Barb.  396;  Bell  v.  Sun 
Printing  &  Pub.  Co.  10  Jones  &  S.  567; 
Wilson  V.  Goit,  17  N.  Y.  442  (where  there 
are  no  damages  to  the  reputation  of  either 
shown,  neither  can  sustain  the  action.  Ill- 
ness of  wife  not  founded  upon  injuries  to 
her  character,  but  upon  fear  of  such  injury, 
will  not  support  the  action).  And  see  quo- 
tation from  Odgers,  supra,  as  to  the  com- 
mon law  on  this  point,  where  it  is  pointed 
out  that  the  reputation  of  the  husband  is 
so  closely  connected  with  that  of  the  wife 
that  the  general  rule  that  a  person,  al- 
though injured  by  •  a  slander  against  an- 
other, cannot  recover  from  the  slanderer,  is 
not  applicable  to  him.  The  doctrine  enun- 
ciated in  Wilson  v.  Goit,  supra,  that  inju- 
ries to  the  husband  not  in  any  way  connected 
with  his  own  or  his  wife's  reputation  are 
not  such  injuries  as  will  except  him  from 
the  general  rule,  seems  to  be  a  logical  de- 
duction. In  audi  case  the  reason  for  the 
exception  is  lacking.  The  reasoning  in  the 
W^ilson  Case  cannot,  however,  apply  to  cas- 
es where  the  words  are  actionable  per  «e, 
for  the  reason  that  injury  to  the  wife's 
reputation  is  assumed  without  allegation  or 
proof  thereof,  and,  as  the  court  in  Gabrison 
V.  Sun  Printing  &  Pub,  Asso.  points  out, 
the  action  is  thereby  legalized,  and  the  only 
question  is,  Can  the  alleged  damages  be 
collected?  Since  it  was  admitted  on  demur- 
rer that  the  libel  was  the  direct  cause  of  the 
damages,  the  court  could  not  well  escape 
the  logical  conclusion  that  they  were  col- 
lectable. 
45  L.R.A.(N.S.) 


In  Olmsted  v,  iJrown,  12  Barb.  657,  the 
court  distinctly  affirmed  the  proposition 
that  the  husband  suing  alone  could  recover 
the  damages  which  he  had  sustained  in  the 
loss  of  his  wife's  services,  money  paid  for 
medicine  treatment,  etc.,  where  her  illness 
was  caused  directly  by  defendant's  slander- 
ous words  concerning  her  virtue,  chastity, 
and  fidelity;  but  the  decision  was  adverse 
to  the  plaintiff  for  the  reason  that  his 
wife's  illness  was  shown  to  have  been 
caused  by  the  unauthorized  acts  of  third 
persons  in  repeating  to  her  the  defendant's 
slanderous  words. 

However,  by  virtue  of  the  statutes  in 
many  states,  the  wife  is  given  the  right  to 
sue  for  slander  or  libel  without  jx)ining  her 
husband  in  the  action,  and  seemingly  with- 
out reference  to  whether  or  not  the  words 
were  actionable  per  se.  Pavlovski  v.  Thorn- 
ton, 89  Ga.  829,  15  S.  E.  822;  Pancoast  v. 
Burnell,  32  Iowa,  394;  Harris  v.  Webster, 
58  N.  H.  481;  Martin  v.  Derenbecker,  116 
La.  495,  40  So.  849;  Leonard  v.  Pope,  27 
Mich.  145;  Kovacs  v.  Mayoras,  —  Mich.  — , 
141  N.  W.  662 ;  Carnell  v.  Durkee,  r  Ohio 
Dec.  Beprint,  580,  4  Ohio  L.  J.  31;  Rangier 
V.  Hummell,  37  Pa.  130;  Story  v.  Downey, 
62  Vt.  243,  20  Atl.  321.  And  the  married 
women's  property  act  of  1882,  supra,  has 
the  same  effect.  Jacob  v.  Isaac  L.  R.  30 
Ch.  Div.  418,  54  L.  J.  Ch.  N.  S.  1186,  33 
Week.  Rep.  845,  63  L.  T.  N.  S.  478 :  Threl- 
fal  v.  Wilson,  L.  R.  8  Prob.  Div.  18,  48  L.  T. 
N.  S.  238,  31  Week.  Rep.  50^,  47  J.  P.  279; 
Severance  v.  Civil  Service  Supply  Asso.  48 
L,  T,  N.  S.  485.  It  is  also  true  of  the  act  of 
Congress  of  June  1,  1896  (29  Stat,  at  L. 
193,  chap.  303),  for  the  District  of  Colum- 
bia.    Wills  V.  Jones,  13  App.  D.  C.  482. 

It  has  been  held  that  when  the  M*ords  are 
actionable  per  se,  and  the  charges  are  against 
the  wife  only,  the  husband  cannot  maintain 
an  action  alone  without  showing  special 
damages  to  himself.  Johnson  v.  Dicken,  25 
Mo.  580;  Newcomer  v.  Kean,  67  Md.  121 
(there  were  no  special  damages  to  the  hus- 
band, and  there  is  no  indication  as  to  the 
holding  in  case  there  had  been  such  an  al- 
legation ) ;    Bell    V.    Sun    Printing    &    Pub. 
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Div.  128,  74  N.  Y.  Supp.  290 ;  Butler  v.  Ho- 
boken  Printing  &  Pub.  Co.  73  N.  J.  L.  45, 
62  AtL  272;  Guy  v.  Gregory,  9  Car.  &  P. 
584. 
Mr.  Herbert  H.  Gibbs,  for  respondent: 
The  second  cause  of  action  states  facts 
sufficient  to  constitute  a  cause  of  action  at 
common  law. 

Odgers,  Libel  &  Slander,  5th  ed.  567 ;  Den- 
gate  V.  Gardiner,  4  Mees.  &  W.  5,  7  L.  J. 
Kxch.  N.  S.  201,  2  Jur.  470;  Saville  v. 
Sweeny,  4  Barn.  &  Ad.  514,  1  Nev.  &  M. 
254;  Baldwin  v.  Flower,  3  Mod.  120;  Grove 
V.  Hart,  Sayer,  33,  Bull.  N.  P.  7;  Coleman 
V.  Harcourt,  1  Lev.  140;  Harwood  v.  Hard- 
wick,  2  Keble,  387;  Olmsted  v.  Brown,  12 
Bar.  657. 


If  the  law  gives  the  husband  a  cause  oi 
action  for  loss  of  his  wife's  services  and  so- 
ciety,  through  a  libel  upon  her,  it  must  take 
into  account  the  natural  and  proximate 
cause  of  such  loss  through  libel,  and  such 
cause  can  be  only  physical  disability  conse- 
quent upon  mental  distress. 
'  Allsop  V.  Allsop,  5  Hurlst.  &  N.  534,  29 
L.  J.  Exch.  N.  S.  315,  6  Jur.  N.  S.  433,  2 
L.  T.  N.  S  290,  8  Week.  Rep.  449;  Guy  v. 
Gregory,  9  Car.  &  P.  584;  Lynch  v.  Knight. 
9  H.  L.  Cas.  677,  8  Jur.  N.  S.  724,  5  L.  T. 
N.  S.  291,  8  Eng.  Rul.  Cas.  382;  W.  C. 
Loftus  &  Co.  V.  Bennett,  68  App.  Div,  128, 
74  N.  Y.  Supp.  290;  Butler  v.  Hoboken 
Printing  &  Pub.  Co.  73  N.  J.  L.  45,  62  Atl. 
272. 


Co.  10  Jones  &  S.  567;  Harper  v.  Pinks- 
ton,  112  N.  C.  293,  17  S.  E.  161. 

Where  the  words  are  actionable  per  se 
and  uttered  against  the  wife  alone,  a  joint 
action  is  proper,  since  then  the  damages  to 
both  may  be  collected.  Smalley  v.  Ander- 
son, 2  T.  B.  Mon.  50,  15  Am.  Dec.  121; 
Newcomer  v.  Kean,  57  Md.  121;  Williams 
V.  Holdredge,  22  Barb.  396;  Bell  v.  Sun 
Printing  &  Pub.  Co.  10  Jones  &  S.  567  (un- 
less special  damages  to  the  husband  are 
shown,  the  wife  must  be  joined)  ;  Beach  v. 
Ranney,  2  Hill,  309;  and  see  cases  supra, 
holding  that  husband  cannot  sue  alone. 

In  Ihrogmorton  v.  Davis,  3  Blackf.  383, 
it  was  held  that  in  an  action  by  a  husband 
and  wife  for  a  slander  of  the  wife,  the  dec- 
laration must  not  conclude  to  the  damage 
of  the  wife  only,  but  to  the  damage  of  the 
husband  and  wife. 

The  husband  cannot  maintain  an  action 
for  damages  for  a  slanderous  publication 
against  his  deceased  wife.  The  right  of  ac- 
tion was  personal  to  her,  and  dies  with  her. 
Wellman  v.  Sun  Printing  &  Pub.  Asso.  66 
Hun,  331,  21  N.  Y.  Supp.  577. 

In  Maryland  a  statute  has  been  enacted 
which  gives  to  a  husband  a  ri^^ht  of  action 
for  slanderous  words  spoken  of  his  wife  af- 
ter their  marriage,  imputing  unchastity  to 
her  before  the  marriage,  and  the  action 
must  be  brought  by  him  alone,  and  a  mis- 
joinder by  joining  the  wife  with  him  as 
plaintiffs  is  a  sufficient  cause  for  arrest  of 
judgment.  Hemming  v.  Elliott,  66  Md. 
197,  7  Atl.  110. 

If  husband  and  wife  are  both  slandered, 
there  should  be  two  separate  actions,  one 
by  the  husband  alone  and  one  jointly,  the 
joint  action  being  for  the  slander  upon  the 
wife.  Hart  v.  Crow,  7  Blackf.  351;  Gazyn- 
ski  V.  Colburn,  11  Cush.  10;  Ebersoll  v. 
Krug,  3  Binn.  555;  Bash  v.  Sommer,  20 
Pa.  159. 

And  in  a  jurisdiction  where  the  wife. may 
sue  alone  for  slander  or  libel,  and  the  hus- 
band sues  alone  for  a  joint  libel  without 
claiming  damages  on  account  of  his  wife, 
the  court  should  instruct  the  jury  that  the 
libel  of  the  wife  should  not  be  considered, 
for  the  reason  that  his  recovery  would  not 
45  L.R.A.(N.S.) 


bar  an  action  by  her  alone  for  the  same 
offense.  Kovacs  v.  Mayoras,  —  Mich.  — , 
141  N.  W.  662. 


Parent  and  child. 

"The  fact  that  an  infant  has  been  de- 
famed gives  his  parents  no  right  of  action, 
unless  in  some  very  exceptional  case  it  de- 
prives the  parent  of  services  which  the  in- 
fant formerly  rendered,  in  which  case  an 
action  on  the  case  may  lie  for  the  special 
damage  thus  wrongfully  inflicted,  provided 
it  be  the  natural  and  probable  consequence 
of  the  defendant's  words,"  Newell,  Slandei- 
&  Libel,  2d  ed.  p.  369  §  20;  Odgers,  Libel 
&  Slander,  5  th  ed.  p.  578. 

In  Hurst  v.  Goodwin,  114  Ga.  585,  88 
Am.  St.  Rep.  43,  40  S.  E.  704,  it  was  held 
that  an  action  for  slander  of  a  child  was 
properly  brought  by  her  next  friend  on  her 
behalf,  and  the  court  refused  to  dismiss  the 
case  on  the  contention  that  only  the  father 
could  maintain  such  action.  The  court 
said:  "As  a  general  rule,  the  parent  does 
not  sustain  damages  from  the  defamation 
of  his  child's  character,  whether  that  defa- 
mation be  oral  or  written,  and  ordinarily 
therefore  the  parent  cannot  maintain  an 
action  for  slander  or  libel  against  the  de- 
famer  of  his  minor  child's  character." 

Likewise,  it  was  held  in  Pattison  v.  Gulf 
Bag  Co.  116  La.  963,  114  Am.  St.  Rep.  570, 
41  St>.  224,  that  a  father  has  no  individual 
right  of  action  for  libel  of  his  minor 
daughter,  and  where  he  brought  the  actiqn 
for  her  and  on  his  own  behalf,  nothing 
should  be  allowed  to  him  individually. 
There  was  no  claim  of  loss  of  services. 

Murray  v.  Gast  Lithographic  &  E.  Co.  8 
Misc.  36,  28  N.  Y.  Supp.  271,  31  Abb.  N.  C. 
266,  was  an  action  by  a  father  seeking  an 
injunction  to  restrain  the  publication  of  a 
portrait  of  his  minor  child,  and  to  recover 
damages.  In  dismissing  the  suit,  the  court 
said:  "First,  as  a  conjuncta  persona 
merely,  plaintiff  has  no  right  of  action  for 
a  wrong  committed  against  the  person  of 
another,  assuming  the  unauthorized  pub- 
lication of  a  portrait  of  tlie  latter  to  be  an 
unlawful  invasion  of  his  right  to  the  en- 
49 
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Hiscock,  J.,  delivered  the  opinion  of  the 
court: 

By  demurrer  to  one  of  the  purported 
causes  of  action  set  forth  in  the  complaint, 
the  question  is  presented  whether  a  hushand 
may  recover  for  loss  of  services  of  his  wife 
caused  by  her  sickness  resulting  fr<Hn 
mental  distress,  which  in  turn  was  caused 
by  the  defendant's  wilful  and  malicious 
publication  concerning  her  of  defamatory 
words  actionable  per  ae.  There  is  no  ques- 
tion but  that  the  published  words  are 
libelous  per  ae,  and,  whatever  facts  may  be 
established  on  a  trial,  we  must  assume  for 
the  purposes  of  this  appeal,  in  accordance 
with  defendant's  admissions,  concededly  to 
be  implied  from  its  demurrer,  that  the  de- 
fendant not  only  published  them  of  and  con- 
cerning plaintiff's  wife,  but  that  it  did  so 
''wickedly  and  maliciously  and  intentional- 
ly and  wilfully,"  for  thus  it  is  alleged  in 
the  complaint. 

Inasmuch  as  plaintiff's  right  to  recover, 
if  at  all  under  the  circumstances,  must  in 
effect  be  derived  through  his  wife,  it  will  be 
important  in  the  first  place  to  inquire 
whether  the  wife  herself  might  recover  for 
mental  distress  and  physical  sufferings  re- 
sulting from  the  wilful  and  malicious  pub- 
lication of  such  libelous  words. 
^  It  was  early  established  in  this  state,  by 
decisions  which  do  not  appear  to  have  been 
overruled  or  limited,  that  an  action  to  re- 
cover for  the  utterance  of  defamatory 
words  not  actionable  in  themselves  could 
not  be  sustained  by  proof  of  mental  distress 
and  physical  pain  suffered  by  the  complain- 
ant as  a  result  thereof.  Terwilliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420;  Wil- 
son V.  Goit,  17  N.  Y.  442.  And  the  same 
doctrine  seems  to  have  prevailed  in  Eng- 
land. Alsop  V.  Alsop,  5  Hurlst.  &  N.  534, 
539,  29  L.  J.  Exch.  N,  S.  315,  8  Jur.  N.  S. 


433,  2  L.  T.  N.  S.  290,  8  Week.  Rep.  449; 
Lynch  v.  Knight,  9  H.  L.  Gas.  577,  592,  8 
Jur.  N.  S.  724,  5  L.  T.  N.  S.  291,  8  Sng.  BuL 
Cas.  382. 

On  a  superficial  examination  of  the  opin- 
ion in  Terwilliger  ▼.  Wands,  and  on  which 
rested  the  decision  in  Wilson  v.  Goit,  it 
would  seem  to  be  founded  on  reasons  which 
would  be  as  applicable  to  a  case  of  de- 
famatory words  actionable  in  themselves 
as  to  one  where  the  words  were  not  thus 
in  themselves  actionable,  and  required 
proof  of  special  damages.  It  was 
held  that  special  damages  of  the  kind 
stated,  and  of  which  recovery  was  there 
being  sought,  were  not  such  natural,  im- 
mediate, and  legal  consequences  of  the 
words  spoken  as  to  sustain  the  action.  A 
more  careful  examination,  however,  dis- 
closes that  the  real  and  full  theory  on 
which  a  recovery  was  refused  was  that  an 
action  for  slander  or  libel  is  brought  to  re- 
cover fundamentally  for  injury  to  character, 
and  that  the  special  damages  necessary  to 
sustain  such  an  action  must  fiow  from  dis- 
paraging and  injuring  it;  that  illness  "was 
not,  in  a  legal  view,  a  natural,  ordinary  one 
( consequence ) ,  as  it  does  not  prove  that  the 
plaintiff's  character  was  injured.  The  slan- 
der may  not  have  been  credited  by  or  had 
the  slightest  influence  upon  anyone  un- 
favorable to  the  plaintiff."  It  was  further 
remarked  that  "this  element  of  an  action 
for  slander  in  a  case  of  words  not  actionable 
of  themselves, — that  the  special  damages 
must  fiow  from  impaired  reputation" — ^had 
been  overlooked  in  several  cases,  but  that, 
nevertheless,  "where  there  is  no  proof  that 
the  character  has  suffered  from  the  words, 
if  sickness  results  it  must  be  attributed  to 
apprehension  of  loss  of  character,  and  such 
fear  of  harm  to  character,  with  resulting 
*  sickness  and  bodily  prostration,  cannot  be 


joyment  of  personal  privacy.  Secondly,  as 
parent,  his  only  right  of  action,  growing 
out  of  wrongs  committed  against  the  per- 
son of  his  child  is  for  the  recovery  of  dam- 
ages for  loss  of  the  services  of  the  child,  and 
the  expenses  to  which  he  has  been  subjected 
in  effecting  a  cure  from  the  injury,  elements 
of  damages  which  are  obviously  wanting  in 
this  action;  and  even  in  an  action  for  loss 
of  services  and  expenses  attending  the  cure, 
no  recovery  can  be  had  for  the  outraged 
mental  sensibility  of  the  parent."  The  af- 
firmation of  this  case  in  10  Misc.  365,  31 
N.  Y.  Supp.  17,  was  not  upon  the  merits. 

It  was  held  in  Sorensen  v.  Balaban,  11 
App.  Div.  164,  4  N.  Y.  Anno.  Cas.  7,  42  N. 
Y.  Supp.  654,  that  an  action  for  maligning 
the  memory  of  a  dead  child  will  not  lie  in 
favor  of  its  parents  where  their  reputation 
is  not  affected.  The  parents  in  such  case 
do  not  suffer  loss  of  services,  and  the  ac- 
tion fails  because  there  is  no  proper  plain- 
tiff. 
45  L.R.A.(N.S.) 


A  mother  cannot  recover  damages  for  a 
libelous  publication  about  her  deceased  eon, 
even  though  the  words  were  actionable  per 
se.  Bradt  v.  New  Nonpareil  Co.  108  Iowa, 
449,  45  L.R.A.  681,  79  N.  W.  122.  The 
court  said:  "She  did  not  sue  in  a  repre- 
sentative capacity,  and  if  she  had,  she  could 
not  recover,  for  it  is  manifest  no  injury 
was  done  to  the  estate  of  her  deceased  son.'' 

In  Stewart  v.  Howe,  17  111.  71,  it  was 
held  that  an  infant  under  the  age  of  legal 
accountability  for  crime  may,  by  her  next 
friend,  maintain  an  action  for  slander 
where  crime  is  imputed.  This  case  is  not 
in  point,  except  as  it  shows  that  the  right 
of  action  is  ordinarily  in  the  child,  and  not 
in  the  parent.  The  question  of  the  child's 
right  to  sue,  or  that  of  another  to  sue  in 
its  right,  is  not  within  the  scope  of  this 
note,  and  the  search  here  made  has  not  cov- 
ered that  point.  J.  W.  IC 
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sucli  special  damage  as  the  law  required  for 
the  action.  The  loss  of  character  must  be 
a  substantive  loss,  one  which  has  actually 
taken  place."    17  N.  Y.  62,  63. 

Both  the  Terwilliger  and  the  Wilson 
Cases  took  pains  to  limit  their  effect  to 
cases  of  defamatory  words  not  actionable 
in  themselves.  Their  plain  intent  was  to 
declare  that  an  action  of  libel  or  slander  in- 
volves as  its  very  foundation  an  injury  to 
character;  that  where  the  language  com- 
plained  of  is  not  of  such  a  character  that 
the  law  presumes  an  injury,  but  requires 
proof  of  special  damages,  this  requirement 
cannot  be  satisfied  by  simply  proving  that 
the  plaintiff  had  been  made  sick,  there  being 
no  proof  whatever  of  injury  to  the  cliar- 
acter,  which  involves  the  effect  of  -the  de- 
famatory words  on  third  persons  rather 
than  on  the  complainant  himself.  Hamil- 
ton ▼.  £no,  16  Hun,  599,  601.  It  will  be 
Been  that  this  reasoning  does  not  apply  to  a 
case  where  the  words  are  actionable  in 
themselves,  because  there  the  law  presumes 
an  injury  to  character  which  of  itself  will 
sustain  an  action,  and  proof  of  mental  or 
physical  suffering  is  presented  as  an  ele- 
ment of  additional  or  special  damages  ac- 
companying or  resulting  from  the  injury  to 
character  thus  presumed. 

Expressions  are  to  be  found  in  some  of 
the  decisions  of  this  court  which  might  seem 
to  suggest  the  conclusion  that  proof  of  such 
suffering  is  allowed  only  as  a  basis  for 
punitive,  and  not  as  a  basis  for  compen- 
satory, damages.  Brooks  v.  Ilarison,  91  N. 
Y.  83,  91;  Warner  v.  Press  Pub.  Co.  132  N. 
Y.  181,  30  N.  E.  393.  But  if  these  or  other 
cases  left  any  doubt  of  the  right  of  a  plain- 
tiff in  an  action  for  the  utterance  of  de- 
famatory words  actionable  per  se,  to  re- 
cover compensatory  damages  for  mental  dis- 
tress, this  doubt  was  dispelled,  and  such 
right  fully  established,  by  the  case  of  Van 
Ingen  v.  Star  Co.  1  App.  Div.  429,  37  N.  Y. 
Supp.  114,  affirmed  in  167  N.  Y.  695,  51 
N.  E.  1094,  on  the  opinion  of  Mr.  Justice 
Ingraham  in  the  appellate  division.  While 
the  opinion  touches  briefly  on  this  question 
of  the  right  thus  to  recover  in  such  a  case 
for  mental  sufferings,  the  printed  record 
shows  that  the  question  was  fairly  and 
plainly  involved  and  presented,  and  that  the 
decision  must  be  regarded  as  an  adjudi 
cation  of  this  question.  See  also,  as  sup- 
porting such  conclusion,  Aaron  v.  Ward, 
203  N.  Y.  361,  354,  38  L.R.A.(N.S.)  204, 
96  N.  E.  736;  Ransom  v.  New  York  &  E.  R. 
Co.  16  N.  Y.  416,  420;  Burt  v.  McBain,  29 
Mich.  260;  Markham  v.  Russell,  12  Allen, 
573,  676,  90  Am.  Dec.  169;  Swift  v.  Dicker- 
man,  31  Conn.  285;  Childers  v.  San  Joa6 
Mercury  Pointing  &  Pub.  Co.  105  Cal.  284, 
289,  46  Am.  St.  Rep.  40,  38  Fac.  903; 
45  L.RJ1.(N^.) 


Lehrer  v.  Elmore,  100  Ky.  56,  60,  37  S.  W. 
292;  Finger  v.  Pollack,  188  Mass.  208,  74 
N.  E.  317;  Adams  v.  Smith,  58  111.  417,  421. 

While  the  further  proposition  does  not 
appear  to  have  been  specifically  decided  in 
this  state,  I  have  nd  doubt  that  a  plaintiff, 
being  entitled  to  recover  compensatory  dam- 
ages for  mental  distress  resulting  from  the 
publication  of  defamatory  words  actionable 
in  themselves,  may  likewise  recover  for 
physical  sufferings  brought  about  by  or  at-  ■ 
tending  such  mental  distress.  It  is  true 
that  the  physical  sufferings  as  in  this  case 
may  be  removed  one  step  further  from  the 
wrong  than  the  mental  disturbance  which 
gives  rise  to  them;  but  this  fact  of  itself 
does  not  prevent  a  recovery,  provided  these 
damages  otherwise  come  within  the  rules 
applicable  to  such  a  subject. 

The  general  rule  in  torts  applied  to  such 
actions  as  those  of  negligence  is  that  a 
wrongdoer  is  responsible  for  the  natural 
and  proximate  consequences  of  his  conduct, 
and  what  are  such  consequences  must  be 
generally  left  for  the  determination  of  the 
jury.  Ehrgott  v.  New  York,  96  N.  Y.  264, 
282,  48  Am.  Rep.  622;  Milwaukee  &  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  S.  469,  24  L.  ed. 
256.  The  essential  requirements  in  such 
cases  are  that  the  damages  sliall  be  directly 
traceable  to  the  wrongful  act,  and  not  the 
consequence  of  some  intervening  outside 
cause,  and  that  they  shall  be  the  natural  re- 
sult thereof.  Under  this  rule  it  has  been 
held  in  this  state,  as  in  others,  that  in  an 
action  for  negligence  a  plaintiff  may  not  re- 
cover for  piiysical  sufferings,  as  a  miscar- 
riage, resulting  purely  from  fright,  where 
there  was  no  physical  injury;  that  to  allow 
a  recovery  in  such  a  case  would  be  to  recog- 
nize damages  which  were  not  natural  and 
ordinary.  Mitchell  v.  Rochester  R.  Co.  151 
N.  Y.  107,  110,  34  L.R.A.  781,  56  Am.  St. 
Rep.  604,  45  N.  E.  354,  1  Am.  Nc^.  Rep. 
121;  Hack  v.  Dady,  134  App.  Div.  253,  118 
N.  Y.  Supp.  906.  While  there  can  be  noj 
question  under  the  admitted  allegations  of 
the  complaint  that  the  wife's  sickness  in 
this  case  was  directly  connected  with  de- 
fendant's wrongful  act  by  an  unbroken  ^ 
chain  of  cause  and  effect,  it  is  urged,  under 
decisions  of  the  class  last  referred  to,  that 
such  physical  sufferings  resulting  from 
mental  distress  are  too  remote  and  unusual 
to  become  a  subject  for  compensation. 

I  think  the  rule  of  the  cases  referred  to 
is  not  here  applicable,  for  two  reasons.  In 
the  first  place,  it  might  well  be  said  that 
substantial  physical  sufferings  resulting 
from  mere  mental  action  are  not  a  natural 
rt'sult  of  neglif,'ent  conduct  which  generally 
makes  itself  felt  by  inflicting  some  actual 
and  direct  physical  injury.  In  the  case  of 
such  a  wrong  as  that  of  libel  and  slander. 
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however,  the  natural  and  immediate  effect 
in  the  line  of  results  we  are  now  discussinp^ 
must  be  on  .the  mind,  and  not  on  the  body, 
and  therefore  such  mental  disturbance  and 
its  consequences,  even  in  the  shape  of  re- 
sulting sickness,  are  fairly  to  be  appre- 
hended. 

But  in  the  second  place,  I  think  the  rule 
must  be  regarded  as  well  recognized  that,  in 
an  action  brought  for  the  redress  of  a 
wrong  intentionally,  wilfully,  and  mali- 
ciously committed,  the  wrongdoer  will  be 
held  responsible  for  the  injuries  which  he 
has  directly  caused,  even  though  they  lie  be- 
yond the  limit  of  natural  and  apprehended 
results,  as  established  in  cases  where  the 
injury  was  unintentional.  Eten  v.  Luyster, 
60  N.  Y.  252,  260;  Williams  v.  Underbill, 
63  App.  Div.  223,  226,  71  N.  Y.  Supp.  291 ; 
Putnam  v.  Broadway  &  S.  Ave.  R.  Co.  55  N. 
Y.  108,  119,  14  Am.  Rep.  190;  Milwaukee 
&  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S.  469,  475, 
24  L.  ed.  256,  259;  Spade  v.  Lynn  &  6.  R. 
Co.  168  Mass.  285,  38  L.R.A.  512,  60  Am. 
St.  Rep.  393,  47  N.  E.  88,  2  Am.  Xeg.  Rep. 
506;  Lehrer  v.  Elmore,  100  Ky.  50,  60,  37  S. 
W.  292;  Meagher  v.  Driscoll,  99  Mass.  281, 
96  Am.  Dec.  759;  Swift  v.  Dickerman,  31 
Conn.  285. 

In  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass. 
285,  38  L.R.A.  512,  60  Am.  St.  Rep.  393,  47 
N.  E.  88,  the  court,  after  affirming  the  rule 
that  in  an  action  for  negligence  there  could 
be  no  recovery  for  physical  sufferings  re- 
sulting from  mere  fright  and  mental  dis- 
turbance, said:  "It  is  hardly  necessary  to 
add  that  this  decision  does  not  roach  those 
classes  of  action  where  an  intention  to  cause 
mental  distress  or  to  hurt  the  feelings  is 
shown,  or  is  reasonably  to  be  inferred,  as 
for  example  in  cases  of     .     .     .     slander." 

In  Burt  V.  McBain,  29  Mich.  260,  which 
was  an  action  to  recover  damages  for  the 
utterance  of  words  similar  to  those  alleged 
in  this  case,  and  like  the  latter  made  action- 
able pw  se  by  statute,  it  was  held  that  in- 
jury to  mind  and  health  were  such  natural 
results  of  such  an  utterance  that  they  might 
be  shown  as  an  element  of  damages,  with- 
out even  a  special  declaration  thereof. 

In  Swift  V.  Dickerman,  31  Conn.  285,  it 
was  held  that  a    plaintiff    might    recover 
damages  for  physical  sufferings  caused  by 
the  utterance  of  words  actionable  per  se. 

In  the  Terwilliger  and  Wilson  Cases,  al- 
ready quoted  from,  it  is  fairly  to  be  in- 
ferred from  the  pains  with  which  those  de- 
cisions were  limited  to  cases  of  words  not 
actionable  per  se,  that  a  different  rule 
would  apply  and  a  recovery  be  allowed  for 
physical  sufferings  and  mental  distress  re- 
sulting from  the  defamatory  utterance  of 
words  actionable  in  themselves. 

In  the  foregoing  discussion,  of  course, 
45  L-R.A.(N,S.) 


there  has  not  been  overlooked  the  case  of 
Butler  V.  Hoboken  Printing  &  Pub.  Co.  73 
N.  J.  L.  45,  62  Atl.  272,  in  which  the  con- 
clusion is  reached  that  such  damages  as  are 
here  asked  for  may  not  be  recovered,  or  the 
expressions  of  similar  views  by  some  text 
writers,  and  which  so  far  as  they  are  based 
on  any  direct  authority  rest  on  the  Butler 
Case. 

The  Butler  Case  cites  no  direct  authority 
for  the  decision  there  made.  It  cites  the 
Van  Ingen  Case,  referred  to  herein,  as  au- 
thority for  the  proposition  that  in  New 
York  only  punitive,  and  not  compensatory, 
damages  may  be  allowed  for  mental  suffer- 
ings in  case  of  defamatory  words  actionable 
per  se,  and  it  relies  on  the  entire  absence  of 
any  precedent  for  the  allowance  of  damages 
for  physical  sufferings  in  cases  of  de- 
famatory words  actionable  per  se,  and 
reaches  the  conclusion  that  such  damages 
are  too  remote  to  be  allowed. 

As  I  have  shown,  the  Van  Ingen  Case  ex- 
pressly holds  that  compensatory  damages 
may  be  allowed  in  the  cases  stated  for  men- 
tal sufferings,  and  I  have  called  attention 
to  authorities  directly  holding  that  dam- 
ages for  physical  sufferings  may  be  allowed 
in  cases  of  defamatory  words  actionable 
per  se,  and  to  other  authorities  holding  that 
a  more  liberal  rule  in  the  allowance  of  dam- 
ages prevails  where  the  injurious  wrong 
complained  of  has  been  the  result  of  wilful, 
malicious  intent,  than  where  it  has  been  the 
result  of  mere  unintentional  negligence.  If 
I  have  correctly  analyzed  these  autharities 
and  the  principles  affirmed  by  them,  they 
destroy  the  basis  for  the  conclusions  which 
were  reached  in  the  Butler  Case,  and  the 
force  of  that  decision  as  an  authority  in 
this  case. 

Reaching  the  conclusion,  as  I  therefore 
do,  that  the  wife  might  have  recovered  dam- 
ages for  the  mental  distress  and  physical 
sufferings  caused  by  the  publication  of  de- 
fendant's libel,  it  follows  that  plaintiff  as 
her  husband  may  maintain  this  action  for 
loss  of  society  and  services.  He  had  a  right 
to  these.  The  services  were  presumably  of 
pecuniary  value  to  him,  and  any  wrong  by 
which  he  was  deprived  thereof  was  a  wrong 
done  to  his  rights  and  interests,  for  which 
he  may  recover  damages.  Cregin  v.  Brook- 
lyn Crosstown  R.  Co.  75  N.  Y.  192,  31  Am. 
Rep.  459;  Reynolds  v.  Robinson,  64  N.  Y. 
589;  Wilson  v.  Goit,  17  N.  Y.  442,  cited 
supra  Olmsted  v.  Brown,  12  Barb.  657. 

In  the  Wilson  Case  it  was  assumed  that 
the  right  of  a  husband  to  recover  in  such  a 
case  as  this  was  tested  by  the  right  of  a 
wife  to  recover  the  damages  accruing  to  her 
personally  for  the  injuries  which  caused  the 
loss  of  services  to  her  husband.    In  the  01m- 
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sted  Case  the  general  principle  was  affirmed 
that  a  husband  might  recover  for  loss  of 
serrices  resulting  from  sickness  of  the  wife 
caused  by  slander;  recovery  there  being  re- 
fused on  other  grounds.  That  seems  to  be 
the  logical  and  reasonable  rule.  If  the  de- 
fendant was  guilty  of  wrongful  conduct 
which  made  it  liable  to  the  wife  for  person- 
al sufferings,  it  also  should  be  liable  to  the 
plaintiff  for  the  loss  of  his  wife's  services 
caused  by  the  same  act. 

In  accordance  with  these  views,  I  recom- 
mend that  the  judgment  appealed  from  be 
affirmed,  with  costs,  and  the  questions  cer- 
tified to  us  answered  in  the  affirmative. 

Callen,  Ch.  J.,  and  Haight,  Vann, 
Chase,  and  Ckillln,  JJ.,  concur.  Willard 
Bartlett,   J.,  not  sitting. 

Judgment  affirmed.  * 


NOBTH  CAROIilNA   SUPRJBME 
COURT. 

BESSIE  K.  BROWN,  Appt., 

V. 

VIRGINIA-CAROLINA  CHEMICAL  COM- 
PANY. 

(—  N.  C.  — ,  77  S.  B.  1102.) 

Bamasres  —  nuisance  —  permanent  in- 
Jury  to  property  —  set-oflT  of  benefits. 

In  an  action  to  recover  damages  for  the 
permanent  diminution  of  the  value  of 
property  by  the  use  to  which  a  factory  is 
put  some  years  after  it  was  established,  the 
increased  value  of  the  injured  property  be- 
cause of  the  establishment  of  the  fax;tory, 
which  is  common  to  all  property  in  the 
neighborhood,  cannot  be  considered;  but 
any  incidental  benefit  to  the  injured  prop- 
crty  by  reason  of  the  operation  of  the  plant, 


which  is  peculiar  to  such  property,  may  be 
considered. 

(April  23,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Durham  County 
assessing  damages  in  her  favor  in  an  action 
brought  to  recover  damages  for  pernmnent 
injury  to  her  property.    New  tifiad. 

Statement  by  Hoke,  J.: 

There  was  evidence  on  part  of  plaintiff 
tending  to  show  "that  she  was  the  owner 
in  fee  of  2i  acres  of  land  with  a  cottage 
house  upon  it,  situated  in  Durham  town- 
ship, in  the  county  of  Durham,  near  the 
property  and  plant  of  the  defendant;  that 
the  said  property  was  on  the  macadam  road 
leading  east  from  East  Durham  in  the  city 
of  Durham,  and  the  defendant's  plant  and 
property  was  on  the  opposite  side  of  said 
road;  that  the  plaintiff's  property  was  in  a 
northerly  direction  from  the  defendant's 
plant;  that  prior  to  and  at  the  time  de- 
fendant's plant  was  originally  constructed, 
her  residence  was  near  said  plant,  and  that 
the  plaintiff's  house  was  built  prior  to  said 
time,  and  that  it  was  rented,  but  not  occu- 
pied by  the  plaintiff  as  a  residence;  that 
her  said  lot  was  capable  of  being  divided 
into  building  lots,  and  was  also  capable 
of  being  used  for  agricultural  purposes; 
that  part  of  defendant's  plant  was  erected 
five  or  six  years  before  this  action  was 
tried;  that  little  more  than  a  year  before 
the  time,  the  defendant  built  its  acid  plant 
and  began  the  operation  of  the  same  in 
June,  1911;  that  there  was  no  complaint 
and  no  suit  against  the  defendant  prior  to 
the  time  of  the  erection  of  the  acid  plant 
or  chambers;  that  since  the  erection  of  the 
said  acid  chambers,  in  which  sulphuric  acid 
is  made,  the  gases  and  fumes  escaping  from 


Note,  —  May  henefits  from  nuisance  he 
set  off  against  damages. 

As  to  right  to  set  off  benefits  against 
damages  in  eminent  domain  proceedings,  see 
Note  to  Peoria,  B.  &  C.  Traction  Co.  v. 
Vance,  9  L.R.A.(N.S.)  781. 

The  right  to  set  off  benefits  against  the 
damages  sought  to  be  recovered  for  injury 
from  the  maintenance  of  a  nuisance  seems 
to  depend  upon  the  nature  of  the  damages 
for  which  recovery  is  sought.  If  the  suit 
is  for  the  permanent  injury  to  the  freehold, 
resulting  merely  in  depreciation  of  its  sell- 
ing value,  such  benefits  are  sometimes  con- 
sidered. 

Thus,  in  Chicago  Forge  &  Bolt  Co.  v. 
Sanche,  36  111.  App.  174,  it  is  held  that 
where  a  suit  is  for  the  permanent  injury 
to  plaintiff's  property,  and  the  recovery 
sought  is  for  diminution  of  its  selling  value, 
if  the  increase  in  the  value  of  tlie  property, 
46  L.R.A.(N.S.) 


caused  principally  by  the  location  of  de- 
fendant's works  in  its  vicinity,  exceeds  the 
amount  of  damage,  no  recovery  can  be  had. 
And  in  Jones  v.  Royster  Guano  Co.  6 
Ga.  App.  606,  66  S.  E.  361,  which  was  a 
suit  by  the  owner  of  premises  for  both  per- 
manent damages  to  the  freehold,  and  for 
damages  to  the  value  of  the  use  of  the  prop- 
erty during  the  period  covered  by  the  nui- 
sance, it  is  intimated  that  an  increase  in 
the  value  of  property  by  the  nuisance  com- 
plained of  may  be  set  off  against  the  dam- 
ages, but  it  was  held  that  the  mere  fact 
that  the  market  value  of  plaintiff's  property 
has  increased  from  other  causes  is  not  to  be 
considered.  The  court  also  declared  that 
the  owner  is  entitled  to  damages,  if  any 
are  sustained,  to  the  use  of  the  premises 
for  residence  and  agricultural  purposes,  to 
which  it  was  put,  but  it  is  not  clear  from 
the  opinion  wnetlier  the  court  intended  to 
permit  any  increase  in  the  market  value  of 
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the  plant  permeated  the  surrounding  atmos- 
phere, causing  people  to  cough  and  sneeze, 
irritating  eyes,  throat,  and  nose,  disagree- 
able in  odor  and  pungent  to  the  smell;  that 
the  effect  of  the  escaping  gases  was  to  kill 
vegetation,  trees,  corn,  millet,  snaps,  toma- 
toes, flowers,  grape  vines,  pine  trees,  wil- 
low, oaks,  and  other  trees,  and  the  dust 
from  the  phosphate  rock  covered  the  floors 
of  the  porches,  was  carried  into  the  houses, 
settled  on  food  and  drinking  water,  and 
that  the  people  living  near  it  had  to  keep 
their  windows  and  doors  closed  facing  in 
the  direction  of  defendant's  plant;  that 
the  defendant's  plant  was  operated  day  and 
night,  and  every  day  in  the  week,  and  these 
odors  were  discovered  300  and  400  yards 
from  the  defendant's  plant;  that  in  the  fall 
of  1011  the  plaintiff  was  contemplating 
building  other  residences  upon  her  prop- 
erty, but  did  not  do  so  on  account  of  the 
acid  plant  of  the  defendant;"  and  further 
testimony  as  to  the  amount  of  the  pecuni- 


ary injury.  There  was  evidence  of  defend- 
ant in  denial  of  plaint ifl^s  right  to  recover, 
that  the  injury  done  to  plaintiff's  property 
was  not  near  so  extensive  as  claimed,  and 
that,  on  the  whole,  the  value  of  such  prop- 
erty was  greatly  enhanced  by  the  construc- 
tion and  operation  of  defendant's  works. 
The  parties  having  elected  to  treat  the  case 
as  an  action  for  permanent  damages,  issues 
were  submitted  as  follows: 

"Are  the  plaintiffs  the  owners  of  the 
property  described  in  the  complaint? 

"(2)  Have  the  plaintiffs'  property  been 
injured  by  the  wrongful  act  of  the  defend- 
ants, as  alleged  in  the  complaint? 

"(3)  What  permanent  damages,  if  any, 
have  the  plaintiffs  sustained?" 

In  his  charge  on  the  third  issue,  the 
court,  among  other  things,  instructed  the 
jury  as  follows:  "In  considering  the  ques- 
tion of  damages,  you  cannot  take  into  con- 
sideration any  increase  in  the  value  of  the 
property  by  reason  of  the  establishment  of 


the  property  due  the  maintenance  of  the 
nuisance,  to  be  set  off  against  the  damages 
to  the  use  of  the  premises,  or  whether  it 
intended  that  any  such  increase  in  value 
should  be  considered  only  in  connection 
with  the  claim  for  damages  to  the  value 
of  the  freehold. 

So,  as  held  in  Bbown  v.  Vibqinia-Cabo- 
LiNA  Chemical  Co.,  where  the  action  is  for 
permanent  damages,  benefits  that  are  es- 
pecial and  peculiar  to  the  property,  as  dis- 
tinguished from  benefits  which  are  com- 
mon to  property  of  a  like  kind,  and  similar- 
ly situated,  may  be  set  off. 

Thus,  in  Jeffersonville,  M.  &  I,  R.  Co, 
V.  Esterle,  13  Bush,  667,  the  court  holds 
that  general  benefits  to  property  from  the 
location  of  a  railroad  in  a  street,  such  as 
accrue  to  other  property,  cannot  be  set  off 
against  the  damages,  but  special  benefits, 
such  as  increased  facilities  for  ingress  or 
egress,  or  for  the  movement  of  articles  to 
and  from  the  premises,  may  be  considered. 

So,  in  Luther  v.  Winnisimmet  Co.  9  Cush. 
171,  which  was  an  action  for  damages  for 
obstructing  the  flow  of  water  from  plain- 
tiff's land  by  filling  up  a  pond,  it  was  held 
that  an  instruction  permitting  the  jury  to 
consider  benefits  to  plaintiffs  land  by  the 
fill,  in  determining  the  amount  of  damages, 
was  proper. 

And  in  Guinn  v.  Ohio  River  R.  Co.  46 
W.  Va.  151,  76  Am.  St.  Rep.  806,  33  S.  E. 
87,  an  action  by  a  milling  company  for 
damages  for  construction  of  a  railroad  in  a 
street  in  front  of  its  premises,  it  was  held 
that  increase  in  plaintiff's  wholesale  trade 
could  be  conHidered  as  an  offset  to  a  de- 
crease of  retail  trade. 

But  that  the  benefit  must  be  to  the  same 
propertv  damaged,  see  Gerrish  v.  New  Mar- 
ket Mfg.  Co.  30  N.  H.  478,  in  which  it  was 
held  that  one  causing  damage  to  land  by 
flowing  water  thereon  could  not  set  off  bene- 
fits to  other  land  of  plaintiff  by  such  act, 
45  L.R.A.(N.S.) 


the  court  saying:  "There  is  no  set-off  or 
recoupment  of  damages  not  founded  on  the 
undertaking  or  default  of  the  party  sought 
to  be  subjected  to  such  adjustment;  nor 
can  he  who  has  inflicted  a  wrong  require 
the  Injured  party  to  accept  indemnity  in 
any  other  manner  than  such  as  the  law  pro- 
vides." 

And  the  prior  beneflt  by  the  ponding  of 
water  on  plaintiff's  land  cannot  be  con- 
sidered in  fixing  damages  for  such  ponding 
at  a  subsequent  period.  Kimel  v.  Kimcl, 
49  N.  C.   (4  Jones,  L.)   121. 

But  where  the  damages  sought  are  for 
injury  to  the  use  of  the  premises,  general 
benefits  resulting  in  increasing  the  value  of 
the  property  for  other  purposes  will  not  b<i 
considered. 

Thus,  in  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  27  L.  ed. 
739,  2  Sup.  Ct.  Rep.  719,  in  holding  that  a 
religious  society  was  not  limited  to  re- 
covery for  the  mere  depreciation  of  the 
value  of  its  property  by  the  maintenance 
of  an  engine  nouse  near  its  place  of  wor- 
ship, but  could  recover  for  the  inconvenience 
and  discomfort  caused  to  the  congregation, 
the  court  said:  "Mere  depreciation  of  the 
property  was  not  the  only  element  for  con- 
sideration. That  might,  indeed,  be  entire- 
ly disregarded.  The  plaintiff  was  entitled 
to  recover  because  of  the  inconvenience 
and  discomfort  caused  to  the  congregation 
assembled,  thus  necessarily  tending  to  de- 
stroy the  use  of  the  building  for  the  pur- 
poses for  which  it  was  erected  and  dedi- 
cated. The  property  might  not  be  depre- 
ciated in  its  salable  or  market  value  if  the 
building  had  been  entirely  closed  for  those 
purposes  by  the  noise,  smoke,  and  odors  of 
the  defendant's  shops.  It  might  then,  per- 
haps, have  brought  in  the  market  as  great 
a  price  to  be  used  for  some  other  purpose. 
But,  as  the  court  below  very  properly  said 
to  the  jury,  the  congregation  had  the  same 
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this  plant  and  making  a  market  and  de- 
mand for  labor,  and  therefore  an  increased 
demand  for  buildings,  or  an  increase  in  the 
value  of  property.  In  other  words,  the 
plaintiff  will  not  be  permitted  in  this  case 
to  have  value  of  her  property  increased  by 
reason  of  the  location  of  the  defendant's 
plant  and  the  increased  demand  for  houses 
and  labor^  and  at  the  same  time  charge  for 
diminution  in  value  by  reason  of  the  pres- 
ence of  gases  and  odors."  There  was  ver- 
dict for.  plaintiff,  assessing  permanent  dam- 
ages at  $300.  Plaintiff  excepted  to  the 
charge    on  that  issue  and  appealed. 

Messrs.  J.  W.  Barbee  and  Manning, 
Everett,  &  Kltchln,  for  appellant: 

The  instruction  to  the  jury  on  the  ques- 
tion of  damages  was  prejudicial  error,  and 
plaintiff  is  entitled  to  a  new  trial. 

Brown  v.  W.  T.  Weaver  Power  Co.  140 
N.  C.  333,  3   L.RJL(N.S.)    912,   52  S.  E. 


954;  Kimel  v.  Kimel,  49  N.  C.  (4  Jones, 
L.)  121;  2  Wood,  Nuisances,  3d  ed.  §  877; 
Francis  v.  Schoellkopf,  53  N.  Y.  152;  Chi- 
cago Forge  &  Bolt  Co.  v.  Major,  30  111. 
App.  276;  Talbot  v.  Whipple,  7  Gray, 
122;  Ducktown  Sulphur,  Copper  k  Iron  Co. 
V.  Barnes,  —  Tenn.  —  ,  60  S.  W.  593; 
Jeffersonville,  M.  k  I.  R.  Co.  v.  Esterle, 
13  Bush,  667. 

Messrs.  Bryant  &  Brogden  and  Fuller 
&  Reade,  for  appellee: 

W^hile  the  language  of  the  judge  in 
charging  the  jury  upon  the  question  of  the 
measure  of  damages  differed  slightly  at 
times,  taking  the  charge  in  its  entirety,  he 
laid  down  clearly  and  unmistakably  the  cor- 
rect rule,  and  a  new  trial  will  not  be  grant- 
ed, if  it  calls  attention  of  the  jury  fairly 
to  the  material  questions  involved. 

Lewis  V.  Sloan,  68  N.  C.  557;  Dills  v. 
Hampton,  92  N.  C.  565;  Marcom  v.  Raleigh 
&  A.  Air  Line  R.  Co.  126  N.  C.  200,  35 
S.  E.  423;  Brown  v.  W.  T.  Weaver  Power 


right  to  the  comfortable  enjoyment  of  its 
house  for  church  purposes  that  a  private 
gentlemen  has  to  the  comfortable  enjoyment 
of  his  own  house,  and  it  is  the  discomfort 
and  annoyance  in  its  use  for  those  purposes 
which  is  the  primary  consideration  in  al- 
lowing damages." 

In  Davis  v.  East  Tennessee,  V.  &  G.  R. 
Co.  87  Ga.  605,  13  S.  E.  567,  it  was  held 
that  damages  for  iniuij  to  the  occupancy 
of  premises  by  the  placing  of  a  railroad  in 
the  street  in  front  thereof  without  authority 
were  recoverable  in  an  action  by  the  owner, 
though  the  market  value  of  the  property  had 
been  increased  by  the  location  of  the  rail- 
road, so  that  no  recovery  could  be  had  for 
damage  to  the  freehold,  the  court  saying: 
"The  owner  of  property  is  entitled  to  use 
it  in  its  present  condition,  and  one  who  un- 
lawfully hinders,  obstructs,  or  interferes 
with  such  use,  cannot  appeal  to  the  in- 
creased market  value  which  might  be  real- 
ized if  the  property  were  devoted  to  other 
purposes,  and  take  credit  for  such  increase 
by  way  of  indirect  set-off  against  the  direct 
loss  or  injury  which  he  has  occasioned." 

In  Swift  V.  Broyles,  115  Ga.  885,  58 
L.R.A.  390,  42  S.  E.  277,  the  court  apparent- 
ly favors  the  rule  that  the  owner  of  prem- 
ises is  entitled  to  damages'  for  injury  to  the 
use  thereof,  though  the  rental  value  may 
have  been  increased  by  the  nuisance  com- 
plained of;  but  holds  it  to  be  error  to  per- 
mit an  owner  who  occupies  the  premises  to 
recover  for  diminution  of  rental  value,  in 
addition  to  damages  for  the  destruction 
of  the  home  and  its  comfortable  enjoyment. 

In  Sanderson  v.  Pennsylvania  Coal  Co. 
102  Pa.  370,  it  was  held  that  benefits  con- 
ferred by  an  increase  of  flow  cannot  be  set 
off  against  damages  for  fouling  a  stream, 
the  action  bein^  limited  to  recovery  for 
the   temporary   injury  to  the  use  of   the 

J  premises   by   the    owner,    as   distinguished 
rom  permanent  injury  to  the  freehold. 
45  L.R.A.(N.S.) 


In  Ducktown  Sulphur,  Copper  &  Iron 
Co.  V.  Barnes,  —  Tenn.  —,  60  S.  W.  693, 
it  is  held  that  in  an  action  by  the  owner 
of  property  for  damages  to  it  by  the  fumes 
and  smoke  from  a  smelter,  which  impaired 
its  value  for  residence  and  agricultural  pur- 
poses, incidental  benefits  in  the  market  fur- 
nished by  the  smelter  for  rock  from  the 
surrounding  land  could  not  be  considered  in 
fixing  the  damages. 

And  in  Virginian  R.  Co.  v.  London,  — 
Va.  — ,  76  S.  E.  306,  where  plaintiff  sued  for 
damages  from  the  establishment  of  a  round- 
house near  her  residence,  and  it  was  con- 
tended that  there  was  no  damage  because 
the  establishment  of  the  roundhouse  had 
actually  increased  the  value  of  the  property 
for  otner  than  residential  purposes,  the 
court  says:  "There  can  be  no  doubt,  under 
the  facts  of  this  case,  that  the  value  of 
the  house  of  the  defendant  in  error  was, 
for  residential  purposes,  greatly  impaired 
by  the  nuisance  created  by  the  plaintiff  in 
error.  That  is  a  conceded  wrong,  and  to 
deny  her  the  right  to  recover  damages  on 
account  of  that  wrong,  because  the  market 
value  of  her  property  had  been  increased 
by  the  wrong,  would  be  to  say  that  she 
could  be  improved  out  of  her  home  against 
her  will  by  the  wrongful  act  of  the  plaintiff 
in  error,  and  the  law  would  afford  her  no 
redress."* 

See  also  Chicago  Forge  &  Bolt  Co.  v. 
Major,  30  111.  App.  276. 

And  in  Francis  v.  Schoellkopf,  53  N.  Y. 
152,  which  was  an  action  by  the  owner  of 
two  houses,  one  of  which  she  occupied  as 
her  residence,  it  was  held  that  the  measure 
of  damages  for  injury  to  the  properly  by 
the  stench  from  a  tannery  was  the  difference 
in  rental  value  with  and  without  the 
stench,  and  that  the  fact  that  the  estab- 
lishment of  the  tannery  had  increased  the 
rental  value  of  the  property  would  not  be 
considered.  R.  L.  S. 
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Co.  140  N.  C.  333,  3  LJl.A.{N.S.)   912,  52 
8.  E.  954. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  excepted  to  the  charge  of  the 
court  on  the  issue  as  to  damages;  the  ob- 
jection being  that  it  fixes  an  improper 
valuation  of  plaintiff's  property  as  a  basis 
for  estimating  the  damages  suffered.  We 
are  of  opinion  that  the  position  is  well 
taken. 

On  the  facts  in  evidence  it  appears  that 
the  plant  of  defendant*  company  was  erected 
and  carried  on  for  five  or  six  years  without 
damage  done  or  threatened  to  plaintiff's 
property,  and  that  the  injury  arose  by  rea- 
son of  an  enlargement  of  the  operations, 
including  the  construction  and  mainteimnce 
of  certain  chambers  or  tanks  for  the  man- 
ufacture of  sulphuric  acid,  about  one  year 
before  action  commenced.  This  is  the  time 
the  wrong  was  committed,  and  plaintiff  is 
clearly  entitled  to  have  the  value  of  her 
property  considered  as  of  that  date,  whether 
its  value  was  owing  to  the  existence  of  the 
plant  or  otherwise.  It  was  not  open  to 
defendant  to  invoke  and  use  the  benefits 
arising  by  reason  of  a  former  and  rightful 
operation  of  its  plant,  as  a  protection  for 
the  subsequent  wrong.  Kimel  v.  Kimel,  49 
N.  C.  (4  Jones,  L.)  121;  Gile  v.  Stevens, 
13  Gray,  146;  Talbot  v.  Whipple,  7  Gray, 
122.  The  portion  of  his  Honor's  charge 
above  excepted  to  in  effect  withdrew  from 
the  jury,  as  a  basis  of  estimate,  any  and 
all  enhancement  of  value  on  plaintiff's  prop- 
erty by  reason  of  the  existence  of  defend- 
ant's plant  either  before  or  after  the  in- 
jury, and  is  prejudicial  error,  entitling 
plaintiff  to  a  new  trial  of  the  issue. 

Taking,  then,  the  value  indicated  as  a 
proper  basis,  and,  in  reference  to  the  en- 
largement of  th^  plant,  including  the  ad- 
dition of  the  acid  tanks,  etc.,  from  which 
the  injury  resulted,  when  an  action  is 
brought  for  recurring  damages  by  reason 
of  a  nuisance  in  the  operation  of  a  manu- 
facturing plant,  causing  injury  to  an  ad- 
joining or  neighboring  proprietor,  the 
general  rule  is  that  incidental  benefits  or 
enhancement  of  value  by  reason  of  such 
plant  or  its  enlargement,  etc.,  may  not  be 
considered  in  diminution  of  damages 
(Francis  v.  Schoellkopf,  63  N.  Y.  152; 
Ducktown  Sulphur,  Copper  &  Iron  Co.  v. 
Barnes  et  al.  —  Tenn.  —  ,  60  S.  W.  693; 
2  Wood,  Nuisances,  3d  ed.  §  877),  but 
where,  as  in  this  case,  the  parties  elect  to 
treat  the  action  as  one  for  permanent  dam- 
ages, the  suit  then  amounts  to  the  partial 
taking  of  another's  property,  and  it  be- 
comes in  effect  a  proceeding  to  condemn  on 
the  complainant's  land  an  easement  to  op- 
45  L.R.A.(N.S.) 


erate  the  plant  for  all  time  in  the  epecified 
way,  and  the  damages  are  awarded  very 
much  on  the  principles  which  obtain  in  pro- 
ceedings of  that  character,  the  true  measure 
being  the  difference  in  value  of  the  property 
with  and  without  the  existence  of  the 
wrong,  diminished  by  the  incidental  benefits 
especial  and  peculiar  to  the  property  by 
reason  of  the  plant  as  enlarged  and  con- 
ducted, but  not  by  any  benefits  which  are 
common  to  property  of  like  kind  and  simi- 
larly situated  in  that  immediate  neighbor- 
hood. Southport,  W.  &  D.  R.  Co..v.  Piatt 
Land,  133  N.  C.  266,  46  S.  E.  589;  Jeffer- 
sonville,  M.  &  I.  R.  Co.  ▼.  Esterle,  13  Busfa, 
667-677;  Sutherland,  Damages,  §  1056;  21 
Am.  A  Eng.  Enc.  Law,  2d  ed.  title 
"Nuisances,"  p.  730.  The  general  position 
is  very  well  stated  in  the  last  citation  as 
follows:  ''The  general  rule  is  that  the  in- 
cidental benefits  accruing  to  the  plaintiff 
cannot  be  set  off  against  the  damages  re- 
sulting from  a  nuisance,  as  the  plaintiff 
cannot  be  required  to  accept  indemnity  in 
any  manner  other  than  that  provided  by 
law,  but,  when  a  nuisance  operates  as  a 
partial  taking  of  the  plaintiff's  property, 
any  resulting  benefit  peculiar  to  him  may 
be  considered  in  mitigation  of  damages." 
For  the  error  indicated,  plaintiff  is  entitled 
to  a  new  trial  on  the  issue  as  to  damages, 
and  it  is  so  ordered. 


SOUTH  CAROLINA  SUPRJBMB 
COURT. 

T.  J.  ROUNTREE,  Respt., 

V. 

ARDELLA  INGLE  et  al.,  Appts. 

(_  s.  C.  — ,   77   S.  E.   931.) 

Lottery  —  loss  of  ticket  —  right  against 
Under. . 

The  owner  of  the  lucky  ticket  in  a  series 
by  which  a  merchant  is  to  give  a  prize  as 
a  stimulation  to  trade,  who  loses  it,  has 
no  right  of  recovery  against  the  finder,  to 
whom  the  prize  is  awarded  upon  presenta- 
tion of  the  ticket,  since  the  scheme  being  a 
lottery,  no  right  of  action  can  grow  out  of  « 
it. 

(April  2,   1913.) 

Note,  —  Conversion  of  lottery  ticket  as 
ground  of  action. 

This  note  is  confined  to  cases  based  on  n 
transaction  that  amounted  to  a  conversion 
of  the  ticket.  It  docs  not  purport  to  cover 
cases  based  on  the  contract  expressed  by 
the  ticket,  or  upon  an  express  collateral 
contract  with  reference  thereto.  As  thus 
limited  there  are  but  few  cases  in  point, 
and  those  soem  rather  opposed  to  the  de- 
cision in  RouNTBEE  V.  Ingle,  although  they 
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APPEAL  by  defendants  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Union  County  affirming  a  judgment  of  a 
magistrate  in  plaintiff's  favor  in  an  action 
brought  to  recover  a  prize  range  awarded 
to  defendant  which  plaintiff  alleged  be- 
longed to  him  as  owner  of  the  winning 
ticket.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  K.  Hamblin,  for  appellants: 

The  cause  of  action  is  based  upon  a  lot- 
tery, and  is  therefore  void. 

14  Am.  &  Eng.  Enc.  Law,  600,  602;  Bell 
V.  State,  5  Sneed,  507;  Fleming  v.  Bills, 
3  Or.. 286;  Governors  of  Alms  House  v. 
American  Art-Union,  7  N.  Y'.  228;  Hull 
V.  Ruggles,  56  N.  Y.  424;  Wilkinson  v. 
Gill,  74  N.  Y.  63,  30  Am.  Rep.  264;  Hunt 
V.  Williams,  52  J.  P.  821 ;  Horner  v.  United 
States,  147  U.  S.  449,  37  L.  ed.  237,  13 
Sup.  Ct.  Rep.  409;  Ballock  v.  State,  73  Md. 


1,  8  L.R.A.  671,  25  Am.  St.  Rep.  559,  20 
Atl.  184;  People' V.  McPhee,  139  Mich.  687, 
69  L.R.A.  505,  103  N.  W.  174,  6  Ann.  Cas. 
835;  Barclay  v.  Pearson  [1893]  2  Ch.  154, 
3  Reports,  388,  68  L.  T.  N.  S.  709,  42  Week. 
Rep.  74;  Holmes  v.  Lock,  1  C.  B.  524; 
Thatcher  v.  Morris,  11  N.  Y.  437;  Biddis 
V.  James,  6  Binn.  321,  6  Am.  Dec.  456 ;  Alle- 
bach  V.  Godshalk,  116  Pa.  329,  9  Atl.  444. 

A  demand  in  claim  and  delivery  is  es- 
sential when  the  defendant  is  in  lawful 
possession  of  the  property,  or,  to  state  the 
converse  of  this  principle,  where  the  de- 
fendant has  converted  the  property,  demand 
for  possession  before  action  is  not  neces- 
sary. 

Robert  R.  Sizer  &  Co.  v.  Dopson,  89  S. 
C.  535,  72  S.  E.  464;  Jones  v.  Dugan,  1 
M'Cord,  L.  428;  Harris  v.  Saunders,  2 
Strobh.  Eq.  370;  MTherson  v.  Neuffer,  11 
Rich.  L.  267;  Ladson  v.  Mostowitz,  45  S.  C. 


they  are  not  perhaps  full  authority  against 
that  decision. 

In  Bibb  v.  Miller,  11  Bush,  306,  an  action 
to  recover  possession  of  a  lottery  ticket 
alleged  to  be  fraudulently  withheld  from 
the  true  owner,  the  defense  was  that  the 
drawing  was  unlawful  and  illegal,  and 
therefore  the  court  should  refuse  to  lend 
aid  to  the  protection  or  enforcement  of  any 
right  depending  upon  or  growing  out  of 
it.  But  the  court,  in  holding  there  could 
be  a  recovery  said :  "The  contest  is  between 
parties  claiming  under  the  same  title, 
and  who,  if  the  source  of  title  be 
tainted  with  illegality,  are  necessarily 
in  pari  delicto.  The  question  as  to  the 
legality  of  the  sale  of  tickets  and  the  dis- 
tribution of  prizes  arises  collaterally,  and 
derives  its  importance  solely  from  the  fact 
that  the  plaintiffs  in  the  action  are  com- 
pelled to  rely  on  such  sale  and  distribution 
in  order  to  make  out  their  title  to  the  fund 
in  controversy.  It  is  the  benefit  of  the 
public,  and  not  the  advantage  of  the  de- 
fendant to  an  action,  that  is  to  be  consid- 
ered in  cases  in  which  one  or  more  of 
several  parties  in  pari  delicto  rely  for  de- 
fense upon  the  illegality  of  the  transaction 
out  of  which  the  claim  arises,  and  in 
such  cases  the  presumption  is  in  favor  of 
the  transaction;  and  if  it  be  susceptible  of 
two  meanings,  the  one  legal  and  tne  other 
not,  that  interpretation  will  be  put  upon 
it  which  will  support  and  give  it  operation. 
It  is  reasonable  that  this  rule 
shall  be  applied  to  a  proceeding  in  which 
the  person  or  corporation  alleged  to  have 
violated  the  penal  laws  of  the  state  is  not 
a  party  to  the  issue,  and  has  had  no  op- 
portunity to  be  heard.  To  refuse  in  such 
a  case  to  act  upon  this  rule  would  be  to 
disregard  the  presumption  of  innocence 
existing  in  favor  of  all  those  whose  guilt 
has   not  been  established  by  proof." 

In  Hurley  ▼.  Southern  Exp.  Co.  45  La. 
Ann.  889,  13  So.  178,  an  action  for  judg- 
ment of  ownership  and  possession  of  a  lot- 
tery ticket  fraudulently  obtained  from 
45  L.R.A.(N.S.) 


plaintiff,  it  was  contended  in  defense  of  thr 
action  that  the  ticket  was  purchased  in  a 
state  where  the  sale  of  lottery  tickets  was 
forbidden,  but  this  defense  was  held  to  be 
of  no  avail,  as  it  was  not  set  up  in  the 
pleadings,  and  no  proof  was  made  of  the 
law  of  such  state,  and  as  the  lottery  com- 
pany was  authorized  by  the  Constitution 
and  the  laws  of  the  state  to  issue  lottery 
tickets,  dealing  therein  was  within  the  pro- 
tection of  the  law.  But  the  court  said  that 
in  any  event  the  defense  would  fail  as  the 
transaction,  even  if  reprobated,  was  com- 
plete, and  the  result  fully  accomplished, 
and  it  wo];ild  not  lie  in  the  mouth  of  one  of 
two  parties  equally  guilty  to  set  up  such 
a  defense  against  the  title  of  the  other. 

One  from  whom  a  lottery  ticket  is  fraudu- 
lently obtained  after  it  has  drawn  a  prize 
may  maintain  an  action  to  recover  the 
proceeds,  if  the  lottery  was  legal  where 
operated  and  the  ownership  legally  ac- 
quired, although  the  sale  of  the  ticket  with- 
in the  state  would  be  unlawful.  Martin  v. 
Richardson,  94  Ky.  183,  19  L.R.A.  692,  42 
Am.  St.  Rep.  353,  21  S.  W.  1039.  The 
court  stated  that  if  the  lottery  was  oper- 
ated under  lawful  authority  the  one  who 
presented  the  ticket  and  collected  the  money 
could  be  regarded  as  acting  as  agent  of 
the  owner  and  as  collecting  for  his  use; 
that  the  law  implies  an  obligation  to  refund 
the  money,  which  is  subsequent  to  and  dis- 
connected from  the  allied  acts  of  buying, 
selling,  or  exchanging  the  tickets. 

One  may,  in  a  state  where  lotteries  are 
unlawful,  maintain  an  action  to  recover 
from  one  who  collects  and  fraudulently  re- 
tains the  proceeds  of  a  lottery  ticket  paid 
for  in  that  state,  but  purchased  in  a  state 
where  lotteries  are  authorized  by  law,  where 
neither  by  statute  nor  at  common  law  it  is 
forbidden,  in  the  state  where  action  is 
brought,  to  purchase  or  cause  to  be  pur- 
chased a  lottery  ticket  in  a  state  wtiere 
lotteries  are  legalized.  McNight  v.  Bie- 
secker,  13  Pa.  328.  J.  H.  B. 
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388,  23  S.  E.  49;  Girardeau  v.  Southern 
Exp.  Co.  48  S.  C.  421,  26*8.  E.  711;  Holli- 
day  V.  Poston,  60  S.  C.  103,  38  S.  E.  449. 

Mr.  J.  A.  Sawyer,  for  appellee: 

The  action  is  not  based  upon  a  lottery, 
there  is  no  element  of  a  gambling  contract, 
and  this  action  is  not  to  recover  a  prize 
in  a  lottery  in  the  sense  forbidden  by  our 
statutes  and  decisions  against  "lotteries" 
and  "gambling  contracts." 

State  V.  Pinchback,  2  Mill,  Const.  128; 
Owen  V.  Davis,  1  Bail.  L.  315 ;  Gist  v.  West- 
ern U.  Teleg.  Co.  45  S.  C.  372,  65  Am.  St. 
Rep.  763,  23  S.  E.  143;  Andersons  v.  Mon- 
crieff,  3  Desauss,  Eq.  125;  State  v.  Robin- 
son, 40  S.  C.  663,  18  S.  E.  891;  25  Cyc. 
1653. 

Where  one  acquires  possession  wrongfully 
and  with  notice  of  another's  claim,  then  no 
demand  is  necessary,  for  bis  wrong  in  that 
case  begins  with  his  possession. 

Burckhalter  v.  Mitchell,  27  S.  C.  243,  3 
S.  E.  225;  Cromer  v.  Watson,  59  S.  C.  497, 
38  S.  E.  126;  Ladson  v.  Mostowitz,  45  S. 
C.  388,  23  S.  E.  49;  34  Cyc.  1404-1406; 
24  Am.  &  Eng.  Enc.  Law,  p.  606;  Cobbey, 
Replevin,  §  447;  Joplin  v.  Carrier,  11  S. 
C.  328. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

Some  time  in  1911,  Bailey  Furniture  & 
Lumber  Company,  of  the  city  of  Union,  is- 
sued the  following  printed  circular:  "An 
elegant  range  free.  In  order  t<^  advertise 
their  high  grade  stoves  and  ranges  the 
Cresent  Stove  Works  of  Evansville,  Indi- 
ana, are  furnishing  us  this  $65  range  free  to 
fifive  awav  to  our  customers.  It  will  not  cost 
the  one  who  gets  it  a  brownie.  .  .  .  Trade 
with  us,  and,  in  addition  to  getting  more 
and  better  goods  for  the  money,  we  give  you 
a  numbered  card  a  duplicate  of  which  is 
placed  in  a  box  from  which  a  number  will 
be  drawn  and  the  one  holding  the  corres- 
ponding number  will  get  the  range,  which 
will  be  given  away  about  the  1st  of  Oc- 
tober. Every  dollar  you  spend  with  us 
before  that  time  gets  you  a  chance  at  the 
range.  Hold  your  tickets  and  watch  our 
ad.  the  first  week  in  October  and  see  who 
gets  the  range.  It  may  be  you  if  you  trad^ 
with  the  Bailey  Furniture  &  Lumber  Com- 
pany, the  home  furnishers  and  home  build- 
ers. Union,  S.  C."  A  cut  of  the  range  was 
attached  to  the  circular. 

The  card  numbered  1616  was  drawn  from 
the  box,  and,  upon  that  card  being  present- 
ed by  the  defendant  Ardella  Ingle,  the 
range  was  delivered  to  her.  The  plaintiff, 
T.  J.  Rountree,  then  brought  this  action' 
in  a  magistrate's  court  to  recover  the  range 
from  the  defendant.  At  the  trial  he  offered 
testimony  in  substance  as  follows:  Plain* 
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tiff  made  a  purchase  from  Bailey  Furniture 
&  Lumber  Company  and  received  cards 
number  from  1604  to  1639;  in  consequence 
of  hearing  that  1660  was  the  number  of  the 
card  drawn,  he  dropped  all  his  cards  in  the 
yard;  when  he  found  out  that  the  card 
drawing  the  range  was  1616,  which  he  had 
held,  he  tried  to  find  it  among  those  thrown 
out,  but  failed.  On  the  part  of  the  de- 
fendant Ardella  Ingle,  the  testimony  was 
to  the  effect  that  she  had  acquired  the  card 
1616  among  others  given  her  when  she  made 
a  purchase  at  the  store  of  Bailey  Furniture 
&  Lumber  Company.  The  magistrate  held, 
as  matters  of  fact,  that  the  plaintiff  or- 
iginally held  the  card;  that  it  was  among 
those  which  he  dropped  in  his  yard;  and 
that  someone  had  found  it  there  and  had 
given  it  to  the  defendant  Ardella  Ingle;  and 
he  adjudged  the  range  to  be  the  property 
of  the  plaintiff.  The  defendant,  on  appeal 
to  the  circuit  court,  contended  that,  even 
if  the  facts  be  as  found  by  the  magistrate, 
yet  the  plaintiff  could  have  no  relief,  be- 
cause his  entire  claim  was  founded  on  a 
lottery  drawing,  and  that  the  court,  in  ac- 
cordance with  the  well-established  policy 
of  the  law  in  such  cases,  would  give  no 
relief  but  leave  the  parties  where  it  found 
them.  The  circuit  judge  held  otherwise, 
and  affirmed  the  judgment  of  the  magis- 
trate. 

There  can  be  no  doubt  that  the  scheme 
undev  which  the  winning  card  was  drawn 
was  a  lottery.  On  this  point  the  authori- 
ties seem  to  be  unanimous.  26  Cyc.  1637; 
14  Am.  &  Eng.  Enc.  Law,  602,  and  cases 
cited.  Our  statute  makes  not  only  the  pro- 
moter of  a  lottery,  but  the  adventurers  in 
it,  liable  to  indictment.  Criminal  Code  of 
1912,  §§  259,  260.  Under  these  sections, 
the  purchaser  o^  a  lottery  ticket  is  in  pari 
delicto  with  the  seller.  The  purchase  be- 
ing a  criminal  act,  the  purchaser  can  base 
no  legal  claim  thereon  for  the  money  paid 
to  the  seller  or  to  the  prize  allotted  to  his 
ticket.  Indeed,  his  whole  transaction  is 
without  the  pale  of  the  law,  and  he  cannot 
invoke  the  aid  of  the  courts  in  enforcement 
of  any  claim  depending  on  it.  The  pur- 
chaser of  a  lottery  ticket  in  this  state  is 
therefore  in  a  different  plight  from  one 
who  loses  money  in  gambling  or  dealing  in 
cotton  futures,  who  may  recover  the  amount 
paid  out.  Civil  Code  of  1912,  §§  3417- 
3423.  The  plaintiff  in  the  present  case 
having  acquired  his  ticket  in  violation  of 
the  statute  which  made  the  acquisition  of 
it  criminal,  it  follows  that  his  claim  does 
not  fall  under  cases  like  Martin  v.  Richard- 
son, 94  Ky.  183,  19  L.R.A.  692,  42  Am.  St 
Rep.  353,  21  S.  W.  1039,  and  Becker  v.  Wil- 
cox, 81  Neb.  476,  16  L.R.A.(N.S.)  671,  129 
Am.  St.  Rep.  690,  116  S.  W.  160,  decided  on 
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the  ground  that  the  purchaser  was  not 
guilty  of  any  criminal  act;  the  statute 
against  lotteries  being  enacted  for  his  pro- 
tection against  those  who  conduct  them. 

Nor  will  it  aid  the  plaintiff  that  the 
magistrate  and  circuit  judge  found  that 
the  defendant  acquired  the  winning  ticket 
by  unfair  means,  and  presented  it  and  ob- 
tained the  prize  offered  under  the  false  pre- 
tense that  she  had  received  it  from  the 
merchant  who  gave  them  out.  The  prin- 
ciple thus  stated  by  Lord  Mansfield  in  Hol- 
man  v.  Johnson,  Cowp.  pt.  1,  p.  343,  is 
universally  recognized:  "The  objection  that 
a  contract  is  immoral  or  illegal,  as  between 
the  plaintiff  and  the  defendant,  sounds'  at 
all  times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed;  but  it  is 
founded'  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of, 
contrary  to  the  real  justice,  as  between  him 
and  the  plaintiff,  by  accident,  if  I  may 
so  say.  The  principle  of  public  policy  is 
this:  Ex  dolo  malo  non  oritur  actio.  No 
court  will  lend  its  aid  to  a  man  who  founds 
his  cause  upon  an  immoral  or  an  illegal 
act.  If,  from  the  plaintiff's  own  stating  or 
otherwise,  the  cause  of  action  appears  to 
arise  ew  turpi  cau«a,  or  the  transgression 
of  a  positive  law  of  this  country,  there  the 
court  says  he  has  no  right  to  be  assisted. 
It  is  upon  that  ground  the  court  goes; 
not  for  the  sake  of  the  defendant,  but  be- 
cause they  will  not  lend  their  aid  to  such  a 
plaintiff.  So,  if  the  plaintiff  and  defend- 
ant were  to  change  sides,  and  the  defendant 
was  to  bring  his  action  against  the  plain- 
tiff, the  latter  would  then  have  the  ad- 
vantage of  it,  for,  where  both  are  equally 
In  fault,  potior  est  conditio  defendentia," 
The  authorities  in  this  state  are  full  to  the 
effect  that,  where  a  plaintiff  comes  into 
court  on  a  claim  which  has  no  other  sup- 
port than  a  contract  forbidden  by  law,  he 
cannot  recover.  McConnell  v.  Kitchens,  20 
S.  C.  430,  47  Am.  Rep.  845. 

The  ultimate  question,  then,  is  whether 
the  plaintiff  has  any  basis  for  his  claim 
beyond  the  lottery  drawing;  for  the  prin- 
ciple is  well  settled  that  where  there  has 
been  another  and  independent  contract,  not 
forbidden  by  law,  even  though  it  be  with 
respect  to  the  proceeds  of  an  illegal  con- 
tract, the  independent  contract  is  enforce- 
able. The  case  of  Owen  v.  Davis,  1  Bail. 
L.  315,  is  an  example  of  an  independent 
contract  of  this  nature.  There  the  plain- 
tiff and  the  defendant  had  won  at  cards 
from  one  Murray,  who  gave  his  note  to  the 
defendant  for  the  amount.  The  defendant 
collected  a  part  of  the  note,  and  the  action 
45  L.R.A.(N.S.) 


was    to    recover    plaintiff's    share    of    the 
amount  collected,  which  the  defendant  re- 
fused to  turn  over.    The  court  held,  in  ef- 
fect, that  the  action  did  not  depend  on  any 
right  to  collect  a  gambling  debt  or  to  en- 
force  a   gambling   contract,   but   that   the 
contract  of  the  defendant  to  hold  the  note 
and  the  proceeds  for  himself  and  the  plain- 
tiff was  entirely  separate,  and  that,  Murray 
having  chosen  to  pay  the  debt,  the  defend- 
ant  was   bound   to    pay   the   plaintiff   his 
share.    This  was  on  the  principle  that  it 
was   not   necessary   to    plaintiff's   recovery 
to  allege  or  prove  the  gambling  transaction, 
but  only  that  the  defendant  had  received 
a  note  from   Murray  for  himself   and  as 
trustee  for  the  plaintiff,  and  had  collected 
money  thereon.     In  the  decision  the  court 
applied   the   long-settled  test  of  recovery; 
namely,  whether  there  is  a  legal  obligation 
in  favor  of  the  plaintiff  against  the  defend- 
ant, separate  from  the  illegal  transaction 
and   requiring   no   aid   from   it.    Owen   v. 
Davis,    supra;    Andersons   v.    Moncrieff,    3 
Desauss.  Eq.  124;  Tate  v.  Pegues,  28  S.  C. 
463,  6  S.  E.  298;  Packard  v.  Byrd,  73  S. 
C.  1,   6   L.R.A.(N.S.)    547,   51   S.  E.  678; 
Union  P.  R.  Co.  v.  Durant,  96  U.  S.  576,  24 
L.  ed.  391;  9  Cyc.  556,  557,  558;  Lemon  v. 
Grosskopf,  22  Wis.  447,  99  Am.  Dec.  58,  and 
note. 

The  plaintiff's  case  must  fail  under  this 
test.  He  alleges  title  and  right  of  posses- 
sion to  a  range  in  the  possession  of  the  de- 
fendant Ardella  Ingle.  The  defendant 
denies  his  title  and  sets  up  an  adverse  title 
in  herself.  There  was  no  independent  con- 
traot  between  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  should  have  the  range, 
or  that  the  defendant  would  accept  it  or 
hold  it  for  him  as  his  agent.  His  claim 
has  for  its  sole  foundation  a  title  alleged 
to  have  been  acquired  by  reason  of  the 
fact  that  he  held,  in  violation  of  the  lavrs 
of  the  state,  the  winning  card  in  a  lot- 
tery contest,  and  that  the  range  was  drawn 
as  the  prize,  in  violation  of  the  laws  of  the 
state.  There  is  no  independent  or  coUat- 
teral  contract  of  any  kind  upon  which  the 
plaintiff  can  depend.  Using  an  extreme 
illustration:  If  after  the  drawing,  and  be- 
fore the  delivery  to  the  plaintiff  by  the 
merchant,  the  range  had  been  stolen  from 
the  store,  the  plaintiff  could  not  have  re- 
covered from  the  thief,  because  he  would 
have  had  no  basis  of  claim,  except  a  lottery 
card  and  a  lottery  drawing,  both  denounced 
by  the  statute  law  of  the  state. 
Reversed. 

Gary,  Ch.  J.,  and  Hydrick,  Watts,  and 
Fraser,  JJ.,  concur. 
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WILL  BURNSIDE,  Appt, 
V. 
STATE  OF  MISSISSIPPI. 

(—  MiM.  — >  62  So.  420.) 

Weapon  —  pistol  that  will  not  work. 

A  pistol  filled  with  dirt  and  so  rusty 
that  it  cannot  be  loaded  or  unloaded,  opened 
or  fired,  is  not  within  the  law  against  carry- 
ing concealed  weapons. 

(June  30,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Montgomery 
County  convicting  him  of  carrying  a  con- 
cealed weapon.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thompson  &  Witty  and  Fred 
W.  Witty,  for  appellant: 

A  pistol  carried  in  the  belt  is  not  con- 
cealed. 

State  y.  Roten,  86  N.  C.  701;  Bishop, 
Statutory  Crimes,  3d  ed.  §§  787,  788;  40 
Cyc.  863;  State  v.  Smith,  11  La.  Ann.  633, 
66  Am.  Dec.  208;  Washington  v.  State,  36 
Ga.  242 ;  Killet  v.  SUte,  32  Ga.  292 ;  Smith 
V.  State,  96  Ala.  66,  11  So.  71;  Jones  y. 
State,  51  Ala.  16;  Ramsey  y.  State,  91  Ala. 
29,  8  So.  568;  State  y.  Johnson,  16  S.  G. 
187;  Street  v.  State,  67  Ala.  87;  Stock- 
dale  y.  State,  32  Ga.  225;  2  Words  & 
Phrases,  pp.  1382,  1383;  Ridenour  v.  State, 
35  Ind.  411 ;  Boles  v.  State  86  Ga.  255,  12 
S.  E.  361,  8  Am.  Grim.  Rep.  126. 

The  so-called  pistol  in  evidence  is  not  a 
"pistol"  within  the  meaning  of  our  stat- 
ute. 

Redus  y.  State,  82  Ala.  53,  2  So.  713; 
Hutchinson  v.  State,  62  Ala.  3,  34  Am.  Rep. 
1 ;  Smith  y.  State,  —  Tex.  Grim.  Rep.  —  , 
96  S.  W.  1086;  Gook  v.  State,  11  Tex.  App. 
19 ;  Underwood  v.  State,  —  Tex.  Grim.  Rep. 
—  ,  29  S.  W.  777;  White  v.  State,  —  Tex. 
Grim.  Rep.  -—  ,  66  S.  W.  773,  13  Am.  Grim. 
Rep.  224;  Bishop,  Statutory  Grimes,  3d  ed. 
§  791;  Williams  v.  State,  61  Ga.  417,  34 
Am.  Rep.  102;  Fielding  v.  State,  135  Ala. 
66,  33  So.  677. 

Mr.  George  H.  Ethrldge,  Assistant  At- 
torney General,  for  State: 

The  weapon  described  is  a  pistol  within 
the  meaning  of  the  statute. 

Mitchell  y.  State,  99  Miss.  579,  34  L.R.A. 
(N.S.)  1174,  65  So.  354;  State  v.  Bollis,  73 
Miss.  57,  19  So.  99;  Hutchinson  v.  State, 
62  Ala.  3,  34  Am.  Rep.  1;  Williams  v. 
State,  61  Ga.  417,  34  Am.  Rep.  102;  Atwood 
y.  State,  53  Ala.  508. 

Note. —  As  to  what  are  weapons  within 
offense  of  carrving  concealed  weapons,  sec 
note  to  Mitchell  v.  State,  34  L.R.A.(i^.S.) 
1174.  And  see  also  Brown  v.  State,  46 
L.R.A.rN.S.)  — . 
45  L.R.A.(N.S.) 


,     Reed,   J.,  delivered  the  opinion  of  th^ 
court: 

Will  Burnside  was  convicted  for  carry- 
ing a  concealed  weapon.    The  agreed  state- 
ment of  facts  in  the  record,  after  showing 
that  appellant  found  the  pistol  offered  %u 
evidence  and  sent  up  with  this  appeal  as 
Exhibit  A,  on  the  date  named  in  the  indict- 
ment, and  placed  the  same  in  his  belt,  sets 
forth  the  following:     "That  at  the  time  the 
said    pistol   was    so   carried    it    could    be 
neither  loaded,  unloaded,  nor  fired,  but  was 
filled  with  dirt,  was  rusty,  and  could  not 
be  made  to  open,  to  work,  or  to  cock.   That 
said  pistol  was  in  substantially  the  same 
condition   at   the   time   it  was   so  carried 
as  it  is  now.    That  the  same  was  not  load- 
ed at  the  time,  had  never  been  loaded  by 
defendant,   and   was   thrown   away  by   de- 
fendant on  the  same  day  that  it  was  found 
by  him  as  stated  above,  and  a  few  minutes 
after  it  was  carried  by  defendant,  and  that 
later  defendant's  father  went  and  recovered 
said  pistol,  to  be  used  in  evidence  in  the 
circuit   court,    finding   same   in   the    place 
where  defendant  had  cast  it  away,  and  de- 
livering said  pistol  to  defendant's   attor- 
neys,  in  whose  hands   it  remained  up  to 
the  time  of  the  said  trial  in  said  circuit 
court.     That  defendant  is  sixteen  years  of 
age.      That    the    said    pistol,    Exhibit    A, 
was  offered  in  evidence  to  the  jury,  was  ad- 
mitted, and  was  considered  by  the  jury  in 
reaching  their  verdict." 

Is  the  object.  Exhibit  A,  now  before  us, 
a  pistol?  It  is  shown  that  it  could  not  be 
loaded,  unloaded,  or  fired;  that  it  was  rus- 
ty, could  not  be  made  to  open,  to  work,  to 
cock,  and  was  filled  with  dirt.  From  the 
description  in  the  record,  and  from  an  in- 
spection of  the  object,  we  conclude  that  it 
cannot  now  be  called  a  pistol.  It  may  have 
been  at  one  time  a  pistol.  It  is  possible 
to  take  the  material  contained  in  the  thing, 
and,  with  addition  of  other  materials,  con- 
struct therefrom  a  pistol;  but,  because 
this  is  possible,  we  cannot  see  how  it  can 
be  decided  that  the  thing  is  now  a  pistol. 
It  was  decided  in  the  case  of  Mitchell  v. 
State,  99  Miss.  579,  34  L.R.A.(N.S.)  1174, 
55  So.  354,  that  an  object  once  a  pistol 
does  not  cease  to  be  one  by  becoming  tem- 
porarily inefficient.  In  this  case  the  ob- 
ject once  a  pistol  is  not  temporarily  in- 
efficient, but  it  is  permanently  inefficient. 
Except  the  general  outline  appearance  which 
indicates  that  it  was  once  in  use  as  a  pis- 
tol, the  object  before  us  has  none  of  the 
general  characteristics  of  a  pistol,  and,  in 
our  opinion,  has  ceased  to  be  such  weapon. 

The  case  is  reversed,  and  defendant  is 
discharged. 
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VIRGINIA  SUPREME  COURT  OF 
APPEALS. 

ED.  PENNINGTON,  Receiver,  etc.,  of  Bank 
of   Tarboro,   Appt., 

V. 

THIRD   NATIONAL   BANK   OF  COLUM- 
BUS, GEORGIA. 

(— Va.— ,  77  S.  E.  465.) 

Bank    —    InsolveiMTy    —    collection    of 
check  ^-  knowledge  of  cashier. 

A  bank  which,  through  its  cashier,  re- 
ceives for  collection  a  check,  is  charged 
with  his  knowledge  of  its  insolvency,  al- 
though it  occurred  through  his  own  defal- 
cation, 80  as  to  render  the  proceeds  of  the 
collection  a  trust  fund  which  may  be  fol- 
lowed by  the  owner  of  the  check. 

(March   13,   1913.) 


APPEAL  by  defendant  Pennington  from 
a  judgment  of  the  Law  and  Chancery 
Court  of  the  City  of  Norfolk  in  plaintiff's 
favor  in  an  action  brought  to  est^iblish  a 
preference  in  the  funds  of  the  insolvent 
Bank  of  Tarboro.     Affirmed. 

Statement  by  Whittle,  J.: 

The  material  facts  of  this  case  are 
agreed.  On  June  6,  1911,  the  appellee,  the 
Third  National  Bank  of  Columbus,  Georgia 
(hereinafter  referred  to  as  the  Georgia 
bank),  discounted  and  became  the  holder 
for  value  of  a  draft  for  $2,801.45,  drawn 
by  J.  B.  Hoist  &,  Company,  of  Columbus, 
Georgia,  on  Tarboro  Cotton  Factory,  Tar- 
boro, North  Carolina,  in  favor  of  A.  W. 
Hale,  cashier,  with  bill  of  lading  attached 
for  thirty  five  bales  of  cotton,  consigned 
to  the  order  of  J.  B.  Hoist  &  Company,  for 


Note.  —  Bank  officer's  "knowledge  of  <n- 
solvency  of  hank  resulting  from  his 
own  misconduct  as  chargeable  to  the 
"bank. 

The  exception  in  case  of  an  agent  engaged 
in  an  independent  fraudulent  act  on  his 
own  account,  to  the  general  rule  which 
charges  a  principal  with  knowledge  pos- 
sessed by  his  agent,  has  frequently  been 
applied  to  the  executive  officers  of  a  bank. 
See  notes  in  2  L.R.A.(N.S.)  993,  and  29 
L.R.A.(N.S.)  558.  But,  as  pointed  out  in 
those  notes,  the  exception  is  generally  held 
inapplicable  where  the  officer  in  question  is 
the  sole  representative  of  the  bank  in  the 
transaction.  Conceding  the  soundness  of 
that  position  in  general,  there  may,  per- 
haps, be  some  doubt  as  to  its  applicability 
to  a  situation  like  that  involved  in  the  Pen- 
nington Case. 

It  will  be  observed  that  in  most  of  the 
cases  supporting  the  position  the  undis- 
closed information  was  knowledge  of  facts 
closely  connected  with  the  transaction  in 
which  the  officer  was  the  bank's  sole  repre- 
sentative. In  such  cases  the  real  equities 
are  usually  with  the  defrauded  party  as 
against  the  corporation,  and  it  is  made  to 
stand  the  loss  caused  by  its  unfaithful  offi- 
cer. But  where  insolvency  is  the  undis- 
closed fact,  the  real  controversy  is  usually 
between  the  one  creditor  and  all  other 
creditors.  That  was  the  case  in  Penning- 
ton V.  Thibd  Nat.  Bank,  where  the  claim 
waa  in  realty  one  for  preference  on  tl\c 
part  of  one  depositior  as  against  other 
depositors  and  creditors.  On  general  prin- 
ciples, this  distinction  might  be  urged  as 
an  objection  to  the  rule  enunciated  in  that 
case. 

On  the  other  hand,  it  may  be  urged  that 
the  question  of  the  bank's  knowledge  of 
its  own  insolvency  wlien  its  officer  has  the 
knowledge  is  one  of  law,  and  that  the  de- 
cision should  not  in  any  way  be  influenced 
by  its  possible  effect. 

While  there  are  doubtless  many  cases 
45  L.RJi..(N.S.) 


in  which  knowledge  by  the  officers  of  the 
bank  of  its  insolvency  has  been  charged  to 
it,  there  are  few  cases  presenting  the  dis- 
tinctive question  under  annotation,  as  to 
whether  the  bank  is  chargeable  with  the 
knowledge  of  a  particular  officer  or  officers^ 
of  the  insolvency  of  the  bank  brought  about 
by  his  or  their  own  misconduct,  and  con- 
cealed from  the  other  officers. 

The  question  of  the  bank's  knowledge 
of  its  own  insolvency  has  not,  in  the  few- 
cases  within  the  scope  of  this  note,  been 
made  to  turn  upon  the  question  as  to  who 
actually  received  the  deposit,  but  rather 
upon  the  question  as  to  the  extent  of  con- 
trol and  authority  over  the  bank's  business 
possessed  by  the  officer  who  had  the  undis- 
closed   knowledge. 

Thus,  in  Orme  v.  Baker,  74  Ohio  St.  337, 
113  Am.  St.  Rep.  968,  78  N.  E.  439,  the 
knowledge  of  the  bank's  insolvency  pos- 
sessed by  the  vice  president  and  the  cash- 
ier, both  being  directors,  was  chargeable 
to  the  bank,  where  the  insolvency  was 
caused  by  their  embezzlement,  the  two  offi- 
cers having  been  intrusted  with  the  full 
control  and  management  of  the  bank's  busi- 
ness to  such  an  extend  that  no  meeting  of 
the  board  of  directors  had  been  held,  and 
no  examination  of  the  books  had  been  made, 
for  over  a  year  prior  to  the  elosing  of  t\w 
bank,  and  it  had  been  "hopelessly  and 
irretrievably  insolvent  for  a  long  time." 
When  the  plaintiff  had  made  the  deposit, 
the  two  officers  had  secretlv  absconded,  and 
his  deposit  was  received  by  the  bookkeeper 
who  was  performing  the  duties  of  assistant 
cashier,  and  he  knew  that  the  bank  was 
"short  of  funds,"  but  thought  the  two  offi- 
cers had  gone  to  the  city  to  get  funds. 
Here,  it  will  be  seen  that  the  deposit  was 
not  received  by  the  officers  who  possessed 
the  knowledge,  unless  it  be  held  that  the 
bookkeeper  was  acting  as  their  representa- 
tive, which  would  no  doubt  be  plausible. 
But  no  emphasis  was  placed  upon  that 
point.  The  theory  upon  which  the  deci- 
sion  rests   is  that  the  board  of  directors 
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Tarboro  Cotton  Factory,  and  bill  of  lading 
indorsed  by  J.  B.  Hoist  &  Company.  The 
Georgia  bank  sent  the  draft,  with  bill  of 
lading  attached,  to  the  Bank  of  Tarboro, 
North  Carolina,  with  instructions:  "For 
collection  and  return,  remit  to  National 
Park  Bank,  New  York,  for  our  credit,  and 
advise."  On  June  30,  1911,  the  Bank  of 
Tarboro  presented  the  draft,  with  bill  of 
lading  attached,  to  the  Tarboro  Cotton 
Factory  for  payment,  which  was  made  the 
same  day  by  its  check  for  $2,801.45,  drawn 
in  favor  of  the  Bank  of  Tarboro,  on  the 
Pamlico  Insurance  &  Banking  Company  of 
Tarboro,  North  Carolina,  and  the  draft  and 
bill  of  lading  were  marked  paid  and  de- 
livered to  the  drawee.  This  check  was  pre- 
sented for  payment  the  same  day  by  the 
Bank  of  Tarboro,  and  paid  by  the  Pamlico 
Insurance  &  Banking  Company  by  its  check 
for  $2,801.45,  drawn  on  the  National  Bank 
of  Commerce  of  Norfolk,  Virginia  (here- 
inafter referred  to  as  the  Norfolk  bank),  in 
favor  of  L.  V.  Hart,  cashier  (of  the  Bank 
of  Tarboro).  On  the  same  day  the  Bank 
of  Tarboro  sent  the  check,  with  other  items 
aggregating  $3,802.23,  to  the  Norfolk  bank 
for  deposit  for  its  (the  Bank  of  Tarboro's) 
account,  and  on  June  14,  1911,  between  10 


A.  ic  and  11  A.  M.,  the  Norfolk  bank  paid 
the  check  by  charging  its  amount  against 
the  account  of  the  Pamlico  Insurance  & 
Banking  Company,  which  had  sufBcient 
funds  on  deposit  to  pay  the  same,  and 
crediting  it  to  the  Bank  of  Tarboro. 

The  Bank  of  Tarboro  was  insolvent  when 
it  received  the  draft  from  the  Georgia  bank ; 
but  its  insolvency  was  not  known  to  any  of 
its  officers  except  the  cashier  and  assistant 
cashier,  and  was  due  solely  to  their  de- 
falcations. The  Bank  of  Tarboro  suspended 
payment  and  closed  its  doors  on  June  14, 
1911,  at  1:15  o'clock  P.  M.;  and  shortly 
thereafter  the  appellant,  Ed.  Pennington, 
was  appointed  receiver  by  one  of  the  North 
Carolina  courts  to  take  charge  of  and  ad- 
minister the  assets.  At  no  time  since  June 
14,  1911,  was  the  balance  on  deposit  in  the 
Norfolk  bank  to  the  credit  of  the  Bank  of 
Tarboro  less  than  $4,021.33. 

In  these  circumstances,  the  Georgia  bank, 
on  June  20,  1911,  made  formal  demand  on 
the  Norfolk  bank  for  $2,801.45,  to  which  it 
laid  claim  as  its  own  money,  on  the  ground 
that  it  was  the  avails  of  the  draft  which 
had  been  sent  by  it  to  the  Bank  of  Tarboro 
for  collection;  but  the  Norfolk  bank  had  in 
the  meantime  received  notice  of  the  failure 


had,  both  bv  resolution  and  by  practice, 
vested  all  their  power  of  management  in 
the  cashier,  hence  his  knowledge  should  be 
imputed  to  them. 

And  in  St.  Louis  &.  S.  F.  R.  Co.  v.  John- 
ston, 133  U.  S.  566,  33  L.  ed.  683,  10  Sup. 
Ct.  Rep.  300,  where  it  was  alleged  that  the 
bank  and  its  officers  had  knowledge  of  its 
hopeless  insolvency  at  the  time  of  receiv- 
ing the  deposit,  the  court  said:  "The  bank 
was  hopelessly  insolvent  when  the  deposit 
was  made, — ^made  so  apparently  by  the 
operations  of  a  firm  of  which  the  president 
of  the  bank  was  a  member.  Tlie  knowledge 
of  the  president  was  the  knowledge  of  the 
bank."  This  decision  did  not  proceed  upon 
the  theory  that  the  officer  receiving  the  de- 
posit had  knowledge  of  the  bank's  insol- 
vency (the  deposit  was  received  by  an  as- 
sistant teller,  and  later  entered  by  the 
direction  of  the  assistant  cashier),  but 
apparently  upon  the  broad  ground  that  the 
president  had  full  control  of  the  bank's 
business.  It  might  be  argued  that  the 
president,  being  in  full  control,  by  keeping 
the  bank  opened  when  it  should  have  been 
closed,  really  received  the  deposit  through 
the  subordinates;  but  that  theory  was  not 
advanced. 

In  Holden  v.  New  York  &  E.  Bank,  72 
N.  Y.  286,  the  president  of  the  bank,  as 
trustee  for  another,  deposited  the  trust 
fund  in  the  bank  when  he  was  greatly  in- 
debted to  the  bank  and  knew  its  insolvency 
(presumably  his  acts  caused  the  insolvency, 
though  no  statement  is  made  of  that  fact 
except  the  statement  of  his  indebtedness 
to  it,  and  of  his  absolute  control  of  it  for 
45  L.RJ1.(NJ9.) 


years) ;  he  then  transferred  most  of  the 
funds  from  the  trust  account  to  his  individ- 
ual account,  by  selling  to  the  trust  some 
shares  of  the  bank  stock  which  he  owned. 
It  was  held  that  his  knowledge  of  the  in- 
solvencv  should  be  chargeable  to  the  bank. 
Here  the  situation  was  complicated,  but 
the  principle  of  imputed  knowledge  is  clear, 
if  the  fact  of  the  transfer  is  disregarded, 
as  it  may  be  for  the  reason  that  it  was  set 
aside  as  fraudulent.  The  president  received 
the  deposit  from  himself  as  trustee,  but  no 
point  is  made  of  the  fact,  and  the  bank's 
knowledge  was  presumed  because  the  presi- 
dent had  absolute  control  of  the  bank. 

In  Somerville  v.  Beal,  49  Fed.  790,  af- 
firmed in  50  Fed.  648,  it  was  held  that  an 
allegation  that,  at  the  time  of  making 
the  deposit,  the  "bank  was  irretrievably  in- 
solvent, and  made  so  by  the  operation  of 
the  president  and  two  other  of  the  direc- 
tors," was  good  against  the  contention  con- 
tained in  a  demurrer  that  there  was  no 
allegation  that  the  bank  had  knowledge  of 
its  insolvency.  The  court  in  this  case  sim- 
ply treated  the  allegation  as  equivalent  to 
a  statement  that  the  bank  had  knowledge  of 
its  insolvency,  and  gives  no  reason  for  the 
holding  on  that  point. 

In  Perth  Amboy  Gaslight  Co.  v.  Mid- 
dlesex County  Bank,  60  N.  J.  Eq.  84,  45 
Atl.  704,  it  was  held  that  knowledge  of 
the  bank's  insolvency,  caused  by  embezzle- 
ments of  its  cashier,  could  not  be  imputed 
to  the  bank.  Here  the  cashier  did  not  re- 
ceive the  deposit  in  question,  and  he  had 
only  such  authority  as  is  usually  vested 
in  cashiers,  J.  W.  M, 
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of  the  Bank  of  Tarboro,  and  that  it  had 
been  placed  in  the  hands  of  a  receiver,  and 
refused  to  turn  over  the  fund  to  the  Georgia 
bank,  but  held  it  as  stakeholder.  Thereupon 
the  Georgia  bank  filed  a  bill  in  equity 
against  the  Norfolk  bank  and  the  Bank  of 
Tarboro,  claiming  the  fund,  which  it  alleged 
had  been  traced  into  the  hands  of  the  Nor- 
folk bank.  The  receiver  intervened  by  pe- 
tition, and  also  filed  an  answer  maintaining 
his  title  to  the  money  as  a  general  asset  of 
the  Bank  of  Tarboro.  From  a  decree  of  the 
law  and  chancery  court  of  the  city  of  Nor- 
folk granting  the  prayer  of  the  bill,  Penn- 
ington, receiver,  appealed. 

Messrs.  Willooz,  Cooke,  &  Willooz  and 
Henry  A.  Gilliam,  for  appellant: 

The  custom  and  usage  of  the  place  of 
performance  are  those  to  control  the  con- 
tract. 

5  Gyc.  504;  1  Morse,  Banks  &  Bkg.  § 
221,  p.  449;  Jefferson  County  Sav.  Bank 
V.  Commercial  Nat.  Bank,  98  Tenn.  337,  39 
S.  W.  338;  1  Am.  Neg.  Rep.  688;  Bowen 
V.  Newell,  6  Sandf.  326;  Freeman's  Nat. 
Bank  v.  National  Tube  Works  Co.  151 
Mass.  413,  8  L.RJ1.  42,  21  Am.  St.  Rep. 
461,  24  N.  E.  779. 

It  is  a  well-known  and  established  cus- 
tom of  banks  when  acting  as  collecting 
agents,  either  for  other  banks  or,  indeed, 
for  any  customer,  to  put  all  collections 
made  by  them  in  the  general  funds  of  the 
bank. 

First  Nat.  Bank  v.  Davis,  114  N.  C.  343, 
41  Am.  St  Rep.  795,  19  S.  E.  280;  State 
ex  rel.  North  Carolina  Corp.  Commission 
V.  Merchants'  &  F.  Bank,  137  N.  C.  697, 
50  S.  E.  308,  2  Ann.  Cas.  537;  Commercial 
Nat.  Bank  v.  Armstrong,  148  U.  S.  50,  37 
L.  ed.  363,  13  Sup.  Ct.  Rep.  533;  Philadel- 
phia Nat.  Bank  v.  Dowd,  2  L.R.A.  480,  38 
Fed.  172;  Merchants'  &  F.  Bank  v.  Austin, 
48  Fed.  25;  Akin  v.  Jones,  93  Tenn.  353, 
25  LJR.A.  523,  42  Am.  St.  Rep.  921,  27 
8.  W.  669. 

Payment  by  check  was  a  sufficient  pay- 
ment. 

Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ. 
App.  259,  71  S.  W.  977;  State  ex  rel. 
North  Carolina  Corp.  Commission  v.  Mer- 
chants' &  F.  Bank,  137  N.  C.  697,  50  S.  E. 
308,  2  Ann.  Cas.  537;  Akin  v.  Jones,  93 
Tenn.  353,  25  L.R.A.  523,  42  Am.  St.  Rep. 
921,  27  S.  W.  669;  Klepper  v.  Cox,  97 
Tenn.  534,  34  L.R.A.  536,  56  Am.  St.  Rep. 
823,  37  S.  W.  284;  Pennsylvania  Nat.  Bank 
V.  Dowd,  2  L.R.A.  480,  38  Fed.  172;  Sayles 
V.  Cox,  95  Tenn.  579,  32  L.R.A.  723,  49 
Am.  St.  Rep.  940,  32  S.  W.  626;  Commer- 
cial Nat.  Bank  v.  Armstrong,  148  U.  S. 
50,  37  L.  ed.  363,  13  Sup.  Ct.  Rep.  533; 
ITnion  Nat.  Bank  v.  Citizens'  Bank,  153 
45  L.R.A.  (N.S.) 


Ind.  44,  54  N.  E.  97;  Hallam  v.  Tilling- 
hast,  19  Wash.  20,  52  Pac.  329;  Merchants' 
&  F.  Bank  v.  Austin,  48  Fed.  25;  Ameri- 
can Nat.  Bank  v.  Owensboro  Sav.  Bank  & 
T.  Co.  (American  Nat.  Bank  v.  Pedley) 
146  Ky.  194,  38  LJl.A.(N.S.)  146,  142  S. 
W.  239;  Bowman  v.  First  Nat.  Bank,  9 
Wash.  614,  43  Am.  St.  Rep.  870,  38  Pac. 
211;  Bank  of  Commerce  v.  Russell,  2  Dill. 
215,  Fed.  Cas.  No.  884. 

The  knowledge  of  the  insolvency  of  the 
bank  possessed  by  its  cashier  is  not  imput- 
ed to  the  bank. 

31  Cyc.  1595;  Traders  &  T.  Bank  v. 
Black,  108  Va.  59,  60  6.  E.  743;  Sebald  v. 
Citizens'  Deposit  Bank,  31  Ky.  L.  Rep.  1244, 
14  L.R.A.(N.S.)    377,  105  S.  W.  130. 

Mr.  E.  R.  F.  Wells,  for  appellee: 

The  proceeds  arising  from  the  collection 
of  the  draft  were  plaintiff's  property,  and 
could  be  claimed  and  recovered  bv  it  wher- 
ever  they  could  be  traced. 

KnatchbuU  v.  Hallett,  L.  R.  13  Ch.  Div. 
696,  49  L.  J.  Ch.  N.  S.  415,  42  L.  T.  N.  S. 
421,  28  Week.  Rep.  732;  Overseers  of  Poor 
V.  Bank  of  Virginia,  2  Gratt.  544,  44  Am. 
Dec.  399;  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed. 
693;  Importers'  &  T.  Nat.  Bank  v.  Peters, 
123  N.  Y.  272,  25  N.  E.  319;  Armstrong  v. 
National  Bank,  90  Ky.  431,  9  L.R.A.  553, 
14  S.  W.  411;  Continental  Nat.  Bank  v. 
Weems,  69  Tex.  489,  5  Am.  St.  Rep.  85,  6 
S.  W.  802;  State  v.  Bank  of  Commerce,  61 
Neb.  181,  52  L,R.A.  858,  85  N.  W.  43; 
Hutchinson  v.  National  Bank,  145  Ala.  106, 
41  So.  143;  Hunt  v.  Townsend,  —  Tex.  Civ. 
^PP-  — .  26  S.  W.  310;  Farmers'  &  M.  Nat. 
Bank  v.  King,  57  Pa.  202;  Van  Alen  v. 
American  Nat.  Bank,  52  N.  T.  1. 

If  paper  is  sent  to  a  bank  for  collection 
and  remittance,  and  it  collects  the  proceeds 
and  sends  its  own  draft  in  payment,  it  has 
not  discharged  its  obligation,  and  in  case 
it  fails  before  the  draft  is  paid,  the  funds 
may  be  reclaimed  from  possession  of  the 
receiver. 

Holder  v.  Western  German  Bank,  68  C. 
C.  A.  554,  136  Fed.  90;  People  v.  Bank  of 
Dansville,  39  Hun,  187;  Hutchinson  v.  Na- 
tional Bank,  145  Ala.  196,  41  So.  142;  Re 
Johnson,  103  Mich.  109,  61  N.  W.  352;  St. 
Nicholas  Bank  v.  State  Nat.  Bank.  128 
N.  Y.  26,  13  L.R.A.  241,  27  N.  E.  849. 

It  was  a  fraud  against  the  plaintiff  for 
the  Bank  of  Tarboro  to  receive  this  draft 
tot  collection,  and  such  being  the  case,  the 
plaintiff  is  clearly  entitled  to  the  proceeds 
of  the  draft. 

Importers'  k  T.  Nat.  Bank  v.  Peters,  123 
N.  Y.  272,  25  N.  E.  319;  St.  Louis  &  S. 
F.  R.  Co.  V.  Johnston,  133  U.  S.  566,  570, 
33  L.  ed.  683,  686,  10  Sup.  Ct.  Rep.  300; 
Hutchinson  v.  National  Bank,  145  Ala.  196, 
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41  So.  143;  Peters  Shoe  Co.  v.  Murray, 
31  Tex.  Civ.  App.  269,  71  S.  W.  977; 
First  Nat.  Bank  v.  Richmond  Electric  Co. 
106  Va.  347,  7  L.R.A.(N.S.)  744,  117  Am. 
St.  Rep.  1014,  56  S.  E.  152 ;  Atlantic  Trust 
&  S.  D.  Co.  V.  Union  Trust  &  Title  Corp. 
Ill  Va.  674,  69  S.  E.  975;  LeDuc  v.  Moore, 
111  N.  C.  516,  16  S.  E.  888;  Atlantic  Cotton 
Mills  y.  Indian  Orchard  Mills,  147  Mass. 
268,  9  Am.  St.  Rep.  698,  17  N.  E.  496; 
Cook  y.  American  Tubing  &  Webbing  Co. 
28  R.  I.  41,  9  L.R.A.(N.S.)  193,  65  Atl. 
641;  Morris  v.  Georgia  Loan  Sav.  &  Bkg. 
Co.  109  Ga.  12,  46  L.R.A.  506,  34  S.  E. 
378. 

As  between  the  owner  of  a  draft  and  the 
collecting  bank,  the  acceptance  of  a  check 
in  payment  of  a  draft  is  not  an  absolute 
payment  of  the  draft. 

Commercial  Nat.  Bank  y.  Armstrong,  148 
U.  S.  50,  37  L.  ed.  363,  13  Sup.  Ct.  Rep. 
533;  Armstrong  v.  National  Bank,  90  Ky. 
431,  9  L.R.A.  553,  14  S.  W.  411. 

Mr.  Tazewell  Taylor,  also  for  appellee. 

Whittle,  J.,  delivered  the  opinion  of  the 
court : 

In  our  view  of  this  case,  it  lies  within 
much  narrower  limits  than  the  scope  of 
the  argument  would  indicate. 

The  general  doctrine  is  settled  that  the 
collection  of  a  draft  by  a  bank  for  a  cus- 
tomer in  the  ordinary  course  of  business, 
and  placed  to  the  customer's  credit,  amounts 
to  a  general  deposit  by  the  latter, 
and  creates  the  relation  of  debtor  and  cred- 
itor between  them.  In  such  case,  the  cus- 
tomer or  depositor  has  the  right  to  demand 
of  the  bank  an  equivalent  amount  of  mon- 
ey, but  not  the  specific  coins  or  other  cur- 
rency deposited.  Miller  v.  Norton,  —  Va. 
— ,  77  S.  E.  452;  Tiffany,  Banks  &  Bkg.  § 
4,  pp.  11  et  scq.  In  support  of  the  text,  the 
learned  author  has  collected  in  the  notes 
many  decisions. 

The  influence  of  the  language  of  the  re- 
strictive indorsement  of  the  draft,  upon 
the  relation  between  the  Bank  of  Tarboro 
and  its  customer  (namely,  "For  collection 
and  return,  remit  to  National  Park  Bank, 
New  York,  for  our  credit,  and  advise"), 
is  a  question  upon  which  the  authorities 
are  not  agreed,  and  one  which  we  need  not 
discuss.  The  concrete  proposition,  upon  the 
correct  solution  of  which  the  decision  must 
rest,  involves  the  relation  between  a  bank 
and  its  customer  with  respect  to  a  deposit 
made  by  the  latter  in  the  following  cir- 
cumstances :  At  the  time  the  cashier  of  the 
Bank  of  Tarboro  received  the  draft  in  ques- 
tion for  collection,  and  made  the  collection, 
he  knew  that  the  bank  was  hopelessly  in- 
solvent; but  the  depositor  and  the  other 
officers  of  the  bank  had  no  knowledge  of 
45  L.R.A.(N.S.) 


its  insolvent  condition.  And  the  insolvency 
of  the  bank  was  due  to  the  defalcations 
of  the  cashier  and  assistant  cashier. 

The  authorities  are  agreed  that  when  a 
bank,  with  knowledge  of  its  insolvency, 
receives  a  deposit,  it  perpetrates  a  fraud 
on  the  customer,  and  is  held  to  be  a  con- 
structive trustee  of  the  deposit,  and  the  de- 
positor may  recover  of  the  receiver  the  de- 
posit, if  it  can  be  identified,  or  its  equiva- 
lent, if  it  cannot  be  identified,  when  the 
customer's  money  has  been  mingled  with 
the  bank's  funds,  which,  to  an  amount 
equal  to  the  deposit,  has  gone  into  the 
hands  of  its  receiver.  Western  German 
Bank  v.  Norvell,  69  C.  C.  A.  330,  134  Fed. 
724;. Tiffany,  Banks  &  Bkg.  §  89,  p.  349, 
and  cases  cited  in  notes. 

The  correctness  of  the  general  principle 
is  conceded;  but  it  is  said  that  this  case 
falls  within  the  exception  to  the  doctrine 
of  imputed  knowledge  (which  doctrine  is 
founded  upon  the  presumption  that  an 
agent  discloses  his  knowledge  to  his  prin- 
cipal), because  the  fact  that  the  insolvency 
of  the  bank  was  due  to  the  defalcation  of 
the  cashier  repels  the  presumption  that  he 
imparted  the  knowledge  to  the  bank. 
Baker  y.  Berry  Hill  Mineral  Springs  Co. 
112  Va.  280,  —  L.R.A.(N.S.)  — ,  71  S.  E. 
626. 

We  cannot  agree  that  this  case  is  con- 
trolled by  the  foregoing  exception.  The 
defalcations  of  the  cashier  and  his  assistant 
which  caused  the  insolvency  of  the  bank, 
occurred  prior  to  the  receipt  and  collec- 
tion of  the  draft  in  question;  and  the  trans- 
action was  not  between  him  and  the  bank, 
but  between  him,  acting  for  and  represent- 
ing the  bank  as  its  executive  officer,  and 
the  bank's  customer,  the  Georgia  bank. 
Throughout  the  transaction,  the  cashier 
was  acting  for,  and  as  the  sole  rep- 
resentative of,  the  bank,  and  in  the  line 
and  within  the  scope  of  the  powers  and 
duties  of  his  office  with  respect  to  the 
matter  in  hand;  and  therefore  his 
knowledge  of  the  insolvency  of  the  bank 
(though  brought  about  by  his  antece- 
dent misconduct)  was  its  knowledge. 
In  other  words,  the  insolvency  of  the 
bank  was  a  condition  within  the  knowl- 
edge of  its  executive  officer;  and  it 
matters  not,  so  far  as  the  rights  of  inno- 
cent third  persons  dealing  with  the  bank 
through  him  are  concerned,  how  he  first 
acquired  knowledge  of  that  condition. 
First  Nat.  Bank  y.  Richmond  Electric  Co. 
106  Va.  347,  7  L.RJiL.(N.S.)  744,  117  Am. 
St.  Rep.  1014,  56  S.  E.  152;  Atlantic  Trust 
&  S.  D.  Co.  y.  Union  Trust  &  Title  Co.  Ill 
Va.  574,  579,  69  S.  E.'976;  Wade,  Notice, 
2d  ed.  §§  683a,  683b; Cook  v.  American  Tub- 
ing &  Webbing  Co.  28  R.  I.  41,  9  L.R.A. 
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(N.S.)  103,  211,  65  Atl.  641;  Morris  v. 
Georgia,  Loan  Sav.  &  Bkg.  Co.  109  Ga.  12, 
46  L.R.A.  506,  34  S.  £.  378;  Bank  of  United 
States  V.  Davis,  2  Hill,  451;  Holden  v. 
New  York  &  E.  Bank,  72  N.  Y.  286;  Le  Due 
V.  Moore,  111  N.  C.  516,  16  S.  E.  888;  St. 
Louis  &  S.  F.  R.  Co.  v.  Johnston,  133  U.  S. 
576,  33  L.  ed.  686,  10  Sup.  Ct.  Rep.  300; 
Atlantic  Cotton  Mills  v.  Indian  Orchard 
Mills,  147  Mass.  208,  9  Am.  St.  Rep.  698, 
17  N.  E.  496. 

In  Le  Due  v.  Moore,  111  N.  C.  516,  15 
S.  E.  888,  in  an  action  by  the  receiver  of 
a  bank  on  a  promissory  note  against  the 
maker  and  payee,  the  latter  being  the  pres- 
ident of  the  bank,  to  which  he  transferred 
the  note  by  indorsement,  the  president  and 
cashier  constituted  the  discount  committee 
and  discounted  the  note.  Held,  that  the 
bank  took  the  note  subject  to  equities  ex- 
isting in  favor  of  the  maker  at  the  time 
of  the  indorsement. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Johnston, 
133  U.  S.  576,  33  L.  ed.  686,  10  Sup.  Ct. 
Rep.  390,  the  bank  became  insolvent  by 
the  operations  of  a  firm  of  which  the  pres- 
ident of  the  bank  was  a  member.  A  draft 
was  deposited  in  the  'bank  for  collection. 
Held,  that  the  knowledge  of  the  president 
of  the  bank's  insolvency,  though  occasioned 
by  his  firm,  was  the  knowledge  of  the  bank. 

In  the  leading  case  of  Atlantic  Cotton 
Mills  v.  Indian  Orchard  Mills,  147  Mass. 
268,  9  Am.  St.  Rep.  698,  17  N.  E.  496,  Gray 
was  the  common  treasurer  of  two  corpora- 
tions; and,  in  order  to  make  good  his  def- 
icit in  one  of  the  corporations,  he  drew 
checks  upon  the  other  payable  to  the  order 
of  the  first,  by  which  the  money  was  drawn 
and  used;  no  other  officer  of  either  corpor- 
ation knowing  the  facts.  A  similar  con- 
tention was  made  in  that  case  as  in  this, — 
that  knowledge  of  the  officer  could  not  be 
imputed  to  the  corporation.  But  the  court, 
at  page  273,  says:  "It  is  true  that  no 
officer  of  the  plaintiff,  besides  Gray,  knew 
of  the  fraudulent  origin  of  these  checks: 
but,  in  the  very  transaction  of  receiving 
them,  the  plaintiff  was  represented  by 
Gray,  and  by  him  alone,  and  is  bound 
by  his  knowledge.  It  is  the  same  as  if 
the  plaintiff's  directors  had  received  the 
checks,  knowing  what  he  knew.  For  the 
purpose  of  accepting  the  checks,  Gray 
stood  in  the  place  of  the  plaintiff,  and 
was  the  plaintiff.  It  is  quite  immater- 
ial, in  reference  to  this  question,  in 
what  manner  or  by  what  officers  of  the 
corporation  the  funds  were  afterwards 
used." 

In  the  course  of  the  same  opinion,  at 
page  276  of  147  Mass.,  Judge  Allen  ob- 
serves: "We  have  preferred  to  put  the 
decision  of  this  point  upon  the  broad  ground 


that,  if  the  treasurer  of  a  corporation  is  a 
defaulter,  and  his  defalcation  is  as  yet 
unknoi^'n  and  unsuspected,  and  he  steals 
money  from  a  third  person,  and  places  it 
with  the  funds  of  the  corporation  in  order 
to  conceal  and  make  good  his  defalcation, 
and  the  corporation  uses  the  money  as  its 
own,  no  other  officer  knowing  any  of  the 
facts,  the  corporation  does  not  thereby  ac- 
quire a  good  title  to  the  money  as  against 
the  true  owner,  but  the  latter  may  main- 
tain an  action  against  the  corporation  to 
recover    back   the   same." 

These  cases  sufficiently  elucidate  the  prin- 
ciple upon  which  we  have  chosen  to  rest 
our  decision. 

The  decree  complained  of  is  without  er- 
ror, and  must  be  affirmed. 


GEORGIA  SUPREME  COURT. 

NETTIE   VAUGHN,   Plff.    in   Err, 

V. 

FRANK   WRIGHT. 

(139   Ga.  736,   78   S.  E.   123.) 

Pleading:  —  replevin  —  demand  for  pos- 
session. 

1.  Where    a    petition    in    an    action    of 

Headnotes  by  Fish,  Ch.  J. 

Note.  —  Possessory   action   for   tax   re- 
ceipts. 

There  does  not  appear  to  be  any  other 
case  in  which  the  possessory  action  was 
brought  for  the  purpose  of  recovering  tax 
receipts,  whether  such  action  is  styled  tro- 
ver, replevin,  or  "claim  and  delivery." 

An  action  of  claim  and  delivery  was 
maintained  for  the  recovery  of  vouchers  for 
the  expenditures  in  the  erection  of  a  build- 
ing, in  Drake  v.  Auerbach,  37  Minn.  505, 
35  N.  W.  367. 

The  question  whether  the  possessory  ac- 
tion, by  whatever  name  it  may  be  called, 
is  the  proper  form  of  action  for  the  recov- 
ery of  tax  receipts  is  undoubtedly  gov- 
erned by  the  same  principles  as  control  the 
proper  form  of  action  to  be  instituted  for 
the  recovery  of  promissory  notes.  This  lat- 
ter subject  is  treated  in  notes  to  Hefner  v. 
Fidler,  3  L.R.A.(N.S.)  138  and  Long  v. 
Mcintosh,  16  L.R.A.(N.S.)    1043. 

It  should  be  borne  in  mind  that  the 
common-law  actions  of  detinue  and  replevin 
have  been  superseded  to  a  great  extent  by 
the  statutory  action  of  replevin,  or,  as  it 
is  called  in  some  jurisdictions,  "claim  and 
delivery"  or  "trover;"  and  that  in  addition 
to  providing  merely  for  the  return  of  the 
goods  in  specie^  damages  may  also  be  recov- 
ered under  the  same  action,  thus,  combining 
in  one  action  the  common-law  actions  of 
detinue  or   replevin  and  trover. 

W.  M.  O. 
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trover  alleges  that  the  defendant  is  in  pos- 
session of  the  property  sued  for,  and  it 
does  not  appear  that  he  lawfully  acquired 
the  possession,  it  is  not  necessary  to  all^e 
that  the  plaintiff,  before  the  suit  was 
brought,  demanded  possession  of  the  defend- 
ant and  that  he  refused  to  comply. 

Trovw  —  to  recover  tax  receipt?. 

2.  Trover  may  be  maintained  for  the 
wrongful  conversion  of  every  species  of  per- 
sonal property  which  is  the  subject  of  pri- 
vate ownership,  and  which  belongs  to  the 
plaintiff  and  is  of  some  value  to  him,  though 
it  may  have  no  commercial  value.  Accord- 
ingly trover  lies  for  the  recovery  of  tax 
receipts  alleged  to  be  of  value  to  plaintiff. 

(April  18,  1913.) 

17*RR0R  to  the  Superior  Court  for  Mon- 
.j  roe  County  to  review  a  judgment  sus- 
taining a  demurrer  to  the  petition  in  an 
action  of  trover  brought  to  recover  pos- 
session of  certain  tax  receipts.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  li.  Williams,  Jr.,  for  plaintiff 
in  error: 

A  petition  alleging  possession  of  prop- 
erty by  defendant,  ownership  by  plaintiff, 
value,  identification,  and  refusal  to  deliver 
same  by  defendant,  sets  forth  a  cause  of 
action  in  trover. 

Phelan  v.  Vester,  125  Ga.  825,  54  S.  E. 

697. 

Any  distinct  dominion  over  another's 
property,  wrongfully  asserted,  is  conver- 
sion, and  no  demand  is  necessary. 

Merchants'  &  M.  Transp.  Co.  v.  Moore  & 
Co.  124  Ga.  482,  52  S.  E.  802,  19  Am.  Neg. 
Rep.  138;  Braswell  v.  McDaniel,  74  Ga. 
320 ;  Branch  v.  Planters*  Loan  &  Sav.  Bank, 
75  Ga.  342 ;  Liptrot  v.  Holmes,  1  Ga.  381 ; 
Hicks  V.  Moyer,  10  Ga.  App.  488,  73  S.  E. 

754. 
Messrs.    Wlllingham    8t    Wllllngham, 

for  defendant  in  error: 

The  necessity  of  alleging  a  demand  made 
before  the  institution  of  an  action  of  tro- 
ver is  not  dispensed  with  by  the  allegation 
that  defendant  is  in  possession  at  the  time 
of  the  filing  of  the  suit. 

Pryor  v.  Brady,  115  Ga.  850,  42  S.  E. 
223;  Phelan  v.  Vestner,  125  Ga.  825,  54  S. 
E.  697. 

Fish,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

On  August  7,  1911,  Nettie  Vaughn 
brought  trover  and  bail  against  Frank 
Wright.  The  substance  of  the  petition,  so 
far  as  now  material,  was  as  follows:  De- 
fendant is  in  possession  of  three  tax  re- 
ceipts given  by  Hill,  as  tax  collector  of 
Monroe  county,  to  Lloyd,  and  transferred 
by  him  to  plaintiff.  The  "receipts  were 
given  for  money  paid  as  taxes  on  Monroe 
45  L.R.A.(N.S.) 


.  county,  Georgia,  property."  One  was  for 
$21.97  for  taxes  for  1901;  another  waa  for 
$17.80  for  taxes  for  1902 ;  and  the  other  for 
$33.20  for  taxes  for  1903.  PlaintiCT  "claims 
title  to  aforesaid  property."  Defendant  re- 
fuses to  deliver  the  receipts  to  plaintiff,  or 
to  pay  her  the  value  thereof.  The  receipts 
"are  worth  their  face  value;  that  is,  the 
amounts  for  which  they  were  given,  plus 
the  interest  at  8  per  cent  that  has  accum- 
ulated since  they  were  given  to  the  present 
time;  that  is,  $72.97  and  $51  interest."  The 
petition  was  demurred  to  on  several 
grounds.  The  demurrer  was  sustained,  and 
the  plaintiff  excepted. 

Counsel  for  the  defendant  concede  in  their 
brief  that  the  demurrer  raised  only  two  ma- 
terial questions,  viar.;  (1)  Did  the  petition 
allege  a  demand  for  the  property,  made  on 
the  defendant  before  the  institution  of  the 
action?  (2)  Was  the  subject-matter  of  the 
suit  such  things  of  value  as  that  trover 
would  lie  for    their  recovery? 

1.  On  the  trial  of  an  action  of  trover  it 
is  not  necessary  to  prove  any  conversion 
of  the  property,  where  the  defendant  is  in 
possession  when  the  action  is  brought.  Civ- 
il Code,  §  4483.  The  purpose  of  proving  a 
demand  by  the  plaintiff,  and  a  refusal  by 
the  defendant,  to  deliver  the  property  for 
the  recovery  of  which  trover  is  brought, 
is  to  show  a  conversion.  Grant  v.  Miller, 
107  Ga.  804,  33  S.  E.  671.  And  where  it 
appears  that  the  defendant  was  in  posses- 
sion of  the  property  at  the  time  the  action 
was  instituted,  and  it  does  not  appear  that 
he  lawfully  obtained  the  possession,  it  is 
not  necessary  to  prove  a  demand  and  re- 
fusal prior  to  the  suit;  it  has  been  held  to 
be  otherwise,  however,  if  the  defendant  was 
lawfully  in  possession  of  the  property,  and 
no  actual  conversion  was  proved.  Loveless 
V.  Fowler,  79  Ga.  134  (3),  11  Am.  St.  Rep. 
407,  4  S.  E.  103;  Baston  v.  Rabun,  115  Ga. 
378,  41  S.  E.  568.  The  petition  in  the  case 
at  bar  alleged  the  defendant  to  be  in  the 
possession  of  the  property,  and  it  did  not 
appear  that  he  lawfully  obtained  the  pos- 
session. It  follows,  therefore,  that  it  was 
not  necessary  to  allege  that,  before  the 
suit  was  brought,  the  plaintiff  had  demand- 
ed the  property  of  the  defendant,  and  that 
he  had  refused  to  deliver  it. 

2.  Were  the  tax  receipts  for  which  the 
action  was  brought  such  things  of  value 
as  could  be  recovered  in  trover?  Trover 
may  be  maintained  for  the  wrongful  con- 
version of  any  species  of  personal  property 
which  is  the  subject  of  private  ownership, 
where  the  person  instituting  the  suit  is 
the  owner  of  such  property  and  entitled  to 
the  possession  thereof.  Graham  v.  Smith, 
100  Ga.  434,  40  L.R.A.  503,  G2  Am.  St.  Rep. 
323,  28  S.  E.  225 ;  28  Am.  &  Eng.  Enc.  Law, 
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647.    In  Long  v.  Mcintosh,  320  6a.  660,  16 
L.R.A.(N.S.)    1043,  69  S.  E.  779,  12  Ann. 
Cas.   263,   it  was  held:     "Trover  may  be 
maintained  by  the  maker  of  a  negotiable 
promissory  note  against  the  payee,  after  the 
same  is  fully  paid,  if  the  payee,  having  the 
note  in    his  possession,  refuses  to  deliver  it 
to  the  maker  upon  demand,  or  if,  after  pay- 
ment, the  payee  disposes  of  the  note."  In  the 
opinion  it  was  said:     "The  contention  that 
trover  will  not  lie  for  a  promissory  note 
after  payment  is  based  on  the  idea  that  it 
is  no  longer  of  value.     This,  wc  think,  is 
not  sound  in  principle.     .     .     .  After  ma- 
turity, or  even  after  payment,  it  is  still 
valuable   as   evidence.     If   suit   should   be 
brought  upon  it,  the  production  of  it  by  the 
payee  or  transferee  would  make  a  prima 
facie  cas^  if  it  were  not  canceled.    On  the 
other  hand,   its   possession   by   the   maker 
would  be  valuable  evidence  to  show  pay- 
ment.   So  that  a  note,  even  after  payment, 
has  a  value  as  evidence.    It  is  property  and 
valuable  to  the  owner,  although  it  may  not 
have  a  market  value.    In  Moody  v.  State, 
127  Ga.  821,  56  S.  £.  993,  a  written  notice 
which   was   fastened   to   a  telephone   pole, 
and  which  warned  trespassers  against  hunt- 
ing or  fishing  on  land,  was  held  to  be  prop- 
erty which  might  be  the  subject  of  mali- 
cious mischief.    Suppose,  instead  of  a  prom- 
issory note,  upon  payment  of  the  debt,  the 
debtor  should  receive  a  receipt,   and  this 
should  be  stolen  or  wrongfully  converted; 
would  there  be  any  doubt  of  its  value  as 
evidence,  and  that  the  owner  might  recov- 
er it  in  an  action  of  trover?  In  FuUam  v. 
Cummings,   16  Vt.   697,   it  was   held   that 
where  a  debtor  had  made  copies  of  the  cred- 
itor's accounts  against  him,  and  the  credit- 
or had  got  possession  of  such  copies  and 
refused  to  deliver  them,  the  debtor  might 
bring   an   action   of   trover   therefor."     It 
was   further    said:      "But,    where    it    [the 
note]  has  been  paid,  its  amount  will  furn- 
ish no  measure  of  damages.    In  that  event, 
the  damages  recoverable  would  be  those  act- 
ually resulting  from  the  conversion;   and, 
if  a  money  verdict  was  asked  and  no  special 
damages  shown,  probably  the  damages  re> 
coverable  would   be  nominal.'-'     There  are 
a  number  of  cases  wherein  it  has  been  held 
that  articles  of  no  commercial  value  may 
be  recovered  in  trover.     Among  such  cases 
are  the  following:     Earle  v.  Holderness,  4 
Bing.  462,  1  Moore  &  P.  254,  6  L.  J.  C.  P. 
68,  where  a  batch  of  letters  was  recovered  in 
trover;  so  in  Clendon  v.  Dinneford,  5  Car. 
ft  P.  13,  a  recovery  in  trover  for  nominal 
damages  was  allowed  for  the  conversion  by 
the  defendant  of  certain  letters  written  to 
the  plaintiff  by  a  young  lady  to  whom  ho 
was   paying   his   addresses,    and    also   two 
books  containing  his  answers  to  such  let- 
45  J.,BJi.(N.S.) 


ters   "and   other   observations."     Again   in 
Oliver  v.  Oliver,  11  C.  B.    (N.  S.)    139,  31 
L.  J.  C.  P.  N.  S.  4,  8  Jur.  N.  S.  512,  6  L. 
T.  N.  S.  287,  10  Week.  Rep.  18,  it  was  held 
that  the  receiver  of  a  letter  has  a  sufficient 
property  in  the  paper  upon  which  it  is  writ- 
ten to  entitle  him  to  maintain  detinue  for 
it    against   the    sender,    into   whose   hands 
it    has    come   as    a   bailee.     The    Supreme 
Court  of  the  United  States,  in  Teal  v.  Fel- 
ton,  12  How.  284,  13  L.  ed.  990,  held  that 
where   a   postmaster   refused   to   deliver   a 
newspaper  upon  which  there  was  an  "ini- 
tial,"  unless   the   person   to  whom   it  was 
addressed    would    pay    letter    postage,    the 
postmaster  was  liable  in  an  action  of  trover. 
In  Drake  v.  Auerbach,  37  Minn.  606,'  36  N. 
W.  367,  it  appears  that  pending  a  contro- 
versy between  the  plaintiff  and  defendants 
over  the  cost  of  constructing  a  building  by 
plaintiff  for  defendants,  they  requested  that 
he  furnished  to  them  his  vouchers,  which  he 
could  not  do,  as  they  had  been  destroyed 
by   fire.     He   procured,   however,   duplicate 
or    copy    vouchers,    which    he   delivered    to 
them,    togetlier    with    a   general   statement 
of  expenditures,  and  an  affidavit  of  its  cor- 
rectness by  his  bookkeeper.     Upon  refusal 
of  the  defendants  to  return  all  of  these  doc- 
uments to  the  plaintiff,  it  was  held  that  he 
was  entitled  to  recover  the  same  in  an  ac- 
tion of  claim  and  delivery,  which  is  a  mod- 
ification    of    the    common-law    action'    of 
replevin.  In  the  opinion  it  was  said:  "These 
papers  have  no  market  value,  and  the  cus- 
tomary rule  in  replevin  cannot  he  adopted 
when  measuring  their  worth.    They  have  a 
peculiar  value  to  plaintiff,  governed  large- 
ly by  his  needs  and  the  purposes  for  which 
they  may  be  utilized.    In  such  cases,  as  in 
actions  for  conversion  of  property  of  a  like 
character,  much  must  be  left  to  the  sound 
discretion  of  the  jury;  and  it  is  not  error 
to  allow  the  owner  to  recover  their  value 
to  him,  even  if  they  are  of  trifling  value 
to   others."     The   court   cited   the  case  of 
Bradley  v.  Gamelle,  7  Minn.  331,  Gil.  260, 
wherein  it  was  held:   Where  the  owner  of 
Sioux   half-breed    script   is   wrongfully   de- 
prived of  the  same,  he  may  recover  the  val- 
ue of  the  same  to  him,  although  the  script, 
being    unassignable,    is    valueless    in    the 
hands  of  third  persons,  and  notwithstanding 
duplicates  might  be  obtained  from  the  Land 
Oflice  at  Washington   on   proof  of  loss  of 
ori.Q:inals.     A   wrongdoer  will. not   be   per- 
mitted to  assert  such  a  defense.     Our  stat- 
utory action  of  trover  lies  where  detinue, 
replevin,  or  trover  lay  at  common  law.    De- 
laney  v.  Sheehan,  138  Ga.  513,  75  S.  E.  632. 
We   have  no  hesitancy   in  holding,  both 
upon    principle   and   authority,   that  under 
the  allegations  of  the  petition  in  the  case 
at  bar  the  plaintiff  was  entitled  to  recover 
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the  tax  receipts  for  which  the  action  was 
brought.  While  we  do  not  perceive  how 
such  receipts  have  any  face  value,  or  why 
they  should  be  worth  the  amounts  which 
they  indicate  were  paid  as  taxes,  the  fact 
that  they  may  be  overvalued  in  the  petition 
does  not  necessarily  indicate  that  they  are 
of  no  value  to  the  plaintiff,  even  though 
they  may  have  no  commercial  value.  Ac- 
cording to  the  petition,  the  receipts  were  the 
property  of  the  plaintiff.  They  were  of 
some  value  to  her.  They  were  in  pos- 
session of  the  defendant  when  the  suit 
was  brought.  Plaintiff  desired  to  obtain 
possession  of  them.  Defendant  refused 
to  deliver  them  to  her,  and  in  our  opinion 
she  was  undoubtedly  entitled  to  recover 
them.  Accordingly  the  court  erred  in  sus- 
tainilig  the  demurrer  to  the  petition  and 
in  dismissing  the  case. 
Judgment  reversed. 

All  the  Justices  concur. 
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MILLS  NOVELTY  COMPANY,  Plff.  in  Err., 

V. 

ADOLPHO  DUPOUY,  Trading  as  A.  Du- 
pouy  &  Company. 

(— •  C.  C.  A.  — ,  203  Fed.  254.) 

Principal    and    agent  —  line    paid    by 
agent  —  recovery  from  principal. 

A  manufacturer  in  one  country  shipping 
machines  to  his  agent  in  another,  which 
are  confiscated  by  the  government  of  the 
latter  as  gambling  devices,  is  not  bound 
to  reimburse  his  agent  for  fines  paid  by 
him  because  of  tlie  importation  of  the  ma- 
chines, although  the  manufacturer  improp- 
erly invoiced  tnem  and  the  agent  acted  only 
to  protect  the  manufacturer's  interest,  since 
a  recovery  would  be  against  public  policy. 

(January  7,  1913.) 


ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  Division  of 
the  Northern  District  of  Illinois  to  review 
a  judgment  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  amount  of  tine  4 
and  expenses  incurred  by  plaintiff  in  the 
importation  of  certain  machines  which 
were  confiscated  by  the  government  as 
gambling  devices.     Reversed. 

Statement  by  Seaman,  Circuit  Judge: 
The  defendant  in  error,  Adolph  Dupouy, 
as  plaintiff  below,  sued  the  Mills  Novelty 
Company,  as  defendant,  and  recovered  judg- 
ment (at  law)  for  moneys  expended  by  tlie 
plaintiff,  which  he  alleges  were  incurred 
for  finds  imposed  upon  him,  through 
a  prosecution  "jy  the  Venezuela  govern- 
ment, for  transactions  in  the  business  and 
at  the  instance  of  the  defendant;  and  re- 
versal of  such  judgment  is  sought  under 
this  writ,  upon  various  assignments  of 
error.  The  issues  were  submitted  for 
trial  by  the  court,  on  waiver  of  a  jury,  and 
the  facts  involved  were  stipulated  in  writ- 
ing, except  that  a  deposition  of  the  plain- 
tiff was  received  in  evidence  over  the  de- 
fendant's objections.  As  the  trial  court 
made  "special  findings  of  fact,"  and  error 
is  assigned  only  for  conclusions  of  law, 
either  made  or  refused,  the  facts  so  found 
present  the  reviewable  issue  of  law.  In 
substance  the  findings  of  fact  are : 

(1)  The  plaintiff  is  a  citizen  of  Venezu- 
ela and  during  the  year  1904  was  conduct- 
ing a  business  of  commission  merchant  at 
Caracas  and  at  La  Guaira,  Venezuela,  and 
the  Mills  Novelty  Company,  defendant,  was 
and  is  a  corporation  organized  under  the 
laws  of  Illinois,  "conducting  a  business  for 
the  purpose  of  manufacturing  and  selling 
various  coin-operating  devices." 

(2)  The  defendant,  on  or  about  February 
3,  1904,  "shipped  20  boxes  of  coin -operating 
machines  to  Venezuela  under  bills  of  lad- 
ing addressed  as  follows:  'Established  in 
1890.     Mills  Novelty  Company,  Makers  of 


Note,  —  Right  of  agent  to  he  reimlntrsed 
for  fines  or  penalties  paid  for  violU' 
tion  of  law  in  principal* s  interest. 

No  case  other  than  Mills  Novelty  Co. 
V.  Depouy,  has  been  found  directly  passing 
upon  the  question  of  the  right  to  reimburse- 
ment for  fines  or  penalties  which  an  agent 
ha8  paid  in  the  principal's  behalf. 

In  Monnet  v.  Merz,  127  N.  Y.  161,  27 
X.  E.  827,  cited  in  Mills  Novei.ty  Co.  v. 
Dupouy,  the  question  of  reimbursement  of 
an  agent  for  an  anticipated  penalty  in  an 
action  then  pending  was  involved,  the  agent 
contending  that  the  penalty  claimed  by  the 
government  in  an  action  pending  was  a  de- 
fense to  an  action  by  the  principal  to  re- 
cover an  indebtedness.  It  was  held  \^9^X 
45  L.R.A.(N,S,) 


the  pendency  of  the  government  action  wa» 
not  a  defense,  although,  upon  the  assumption 
that  the  agent  would  have  been  entitled  to 
reimbursement,  in  case  he  was  compelled 
to  pay  the  penalty,  there  might  have  been 
justification  for  staying  the  trial  until  tho 
determination  of  the  government  suit.  But 
it  was  said  that  since  the  consignee  or  agent 
was  not  liable  under  the  decision  of  the 
Federal  courts  to  the  penalty,  which  was 
for  undervaluation  in  invoices  of  imported 

?:oods,  unless  an  intent  on  his  part  to  de- 
raud  was  shown,  if  the  penalty  was  re- 
covered against  him,  it  would  be  for  his 
own  wrongful  acts,  upon  grounds  for  which 
there  could  be  no  reimbursement. 

A«  E.  S. 
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the  Original  and  Genuine  Mills  Coin-Oper- 
ating Machines,  11-23  South  Jefferson 
Street.  Telephone  No.  2017  Monroe,  Chi- 
cago, U.  8.  A.  February  3,  1904.  Con- 
signed to  the  Mills  Novelty  Company, 
Caracas,  Venezuela.  Shipped  to  the  Mills 
Novelty  Company,  consigned  care  of  Messrs. 
A.  Dupouy  &  Company,  Commission  Mer- 
chants, La  Guaira,  Venezuela,'" — and  all 
of  the  machines  were  shipped  under  similar 
bills  of  lading. 

(3)  On  or  about  February  22,  1904,  "the 
plaintiff  received  invoices  for  the  same  ma- 
chines, with  the  same  superscription  as 
was  contained  on  the  bills  of  lading  here- 
inabove set  forth.  These  invoices  were 
presented  to  the  customs  officials  at  La 
Guaira,"  and  contained  the  following  state- 
ments typewritten  thereon:  "Freight  to 
New  York  at  our  expense,  shipped  via  M. 
C,  consigned  to  Blue  Line,  New  York,  care 
of  Red  D,  Line  Steamship  Company,  New 
York,  28  Frank  street.  The  above-men- 
tioned goods  are  property  of  the  Mills  Nov- 
elty Company,  and  are  consigned  only  to 
the  above-indicated  parties.  Upon  receipt 
of  goods  please  accept  same  and  return 
copy  of  this  invoice  immediately." 

(4)  "The  customhouse  officials  of  the 
Venezuela  government  declared  that  these 
machines  were  improperly  invoiced,  because 
they  came  invoiced  as  automatic  selling 
machines,  and  that  they  were  roulette,  or 
machines  of  games  of  chance  or  gambling 
machines,  and  because  they  were  roulettes, 
or  gambling  machines,  the  customs  officials 
declared  them  as  falling  under  the  penalty 
of  seizure  and  confiscation,  and  passed  the 
case  to  the  fiscal  court.  That  court  found 
against  Dupouy  Company,  the  plaintiff 
herein,  and  in  the  sentence  declared  the 
goods  confiscated,  and  adjudged  that  Du- 
pouy pay  the  duty  fixed  by  law  and  an  ad- 
ditional amount  equal  thereto,  which  the 
law  adjudged  to  employees  of  the  govern- 
ment discovering  such  matter,  and  in 
addition  the  costs  of  the  process.  This 
judgment  was  appealed  by  Dupouy  to  the 
court  of  last  resort,  and  the  judgment  as 
against  Dupouy  and  as  against  the  goods 
was  affirmeid.  Dupouy,  by  virtue  of  said 
judgment  was  fined  5,618.75  bolivares,  the 
sum  equal  to  the  duty,  and  the  costs, 
which  resulted  in  customs  court,  were  in 
addition  1,171.33  bolivares." 

(5)  The  plaintiff  "employed  two  attor- 
neys to  defend  him  in  actions  brought 
against  him  by  the  Venezuelan  government" 
(as  named),  "and  paid  said  attorneys  for 
their  services  the  sum  of  1,000  bolivares," 
and  the  plaintiff  "was  compelled  to  pay  an 
additional  5,618.75  bolivares  for  custom 
dues  and  some  44  additional  bolivares  for 
manifest  and  appraisers'  fee." 

45  L.R.A.(N.S.) 


(6)  "The  plaintiff  received  2,900  bolivares 
from  a  man  by  the  name  of  Edwards,  who 
was  an  agent  of  the  Mills  Novelty  Com- 
pany, and  A.  Dupouy  applied  this  2,900 
bolivares,  without  the  consent  of  Edwards 
or  the  Mills  Novelty  Company,  on  his  claim 
against  the  Mills  Novelty  Company,  so 
that  the  principal  sum  which  the  plaintiff 
had  expended,  after  making  all  deductions, 
was  the  sum  of  11,190.83  bolivares." 

(7)  "All  of  said  sums  of  money  were 
paid  by  the  plaintiff  on  or  about  the  21st 
day  of  May,  1904." 

(8)  At  the  date  of  such  payment  "the 
value  of  a  bolivar  in  American  money  was 
19.33  cents." 

(9)  "The  legal  rate  of  interest  as  allowed 
by  law  at  Venezuela  prevailing  at  that  time 
and  ever  since  then  is  8  per  cent  per  an- 


num." 

(10)  "Repeated  demands  have  been  made 
by  the  plaintiff  upon  the  defendant,"  but 
no  payment  made,  except  the  above-men- 
tioned sum  of  2,900  bolivares. 

(11)  "The  defendant  never  requested  or 
authorized  the  plaintiff  to  pay  any  of  said 
sum,  or  to  contract  any  obligation  for  it." 

(12)  "The  defendant  shipped  these  goods 
originally  under  bills  of  lading  correctly 
specifying  the  contents  of  the  boxes,  but 
that  the  agent  of  the  express  company  con- 
sulted with  the  representative  of  the  Ven- 
ezuelan government  in  New  York,  and  the 
representative  of  the  Venezuelan-  govern- 
ment advised  how  the  goods  should  be 
shipped,  and  they  were  shipped  in  accord- 
ance with  such  advice." 

(13)  "A  man  by  the  name  of  J.  Edwards 
accompanied  the  shipment  of  said  goods  to 
Venezuela  on  dehalf  of  the  defendant." 

(14)  "The  amount  so  paid  out  by  the 
plaintiff,  after  deducting  the  2,900  bolivares 
received  from  Edwards,  was  11,100.83  bo- 
livares, equal  to  $2,151.99  American  money. 

(15)  "All  of  said  sums  of  money  that 
were  paid  out  by  the  plaintiff  in  the  above 
matters  he  was  compelled  to  pay  because 
he  was  acting  on  behalf  of  the  defendant." 

(16)  Interest  on  the  sum  so  paid  at  8 
per  cent  from  the  date  of  payment  amounts 
to  $1,347,  making  a  total  of  principal  and 
interest  of  $3,498.99. 

The  conclusions  of  law  thereupon  are 
thus  stated:  "The  court  concludes  from  the 
foregoing  findings  of  fact  that  the  plaintiff 
was  acting  as  agent  for  the  defendant  in 
each  and  every  one  of  said  transactions, 
that  the  plaintiff  paid  all  of  said  sums  as 
agent  for  the  defendant,  and  is  entitled  to 
receive  the  sum  from  the  defendant,  togeth- 
er with  interest  thereupon  at  8  per  cent 
per  annum  from  May  21,  1904,  to  March 
19,  1912;    wherefore  judgment  will  be  en- 
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tcred  by  the  clerk  in  favor 
and   against  tlic  defendant 
The   defendant   requested 
conclusion  of  law  that  the 
entitled  to   recover,  and  a 
fiion   that   the   plaintiff   is 
recover  the  amount  paid  for 
nor  for  interest  as  allowed, 
tions  both  to  the  conclusion 
to  the  denial  of  its  request, 
entered  in  conformity  with 
tioned  conclusion  of  law. 


of  the  plaintilT 

for  $3,498.y9." 

an   entry   of   a 

plaintiff  is  not 

further  conclu- 

not  entitled   to 

attorneys'  fees, 

and  filed  excep- 

as  entered  and 

Judgment  was 

the  above-men- 


Argued  before  Baker  and  Seaman,  Circuit 
Judges,  and  Carpenter,  District  Judge. 

Mr.  Charles  S.  WilUaius  with  Mr. 
Frauds  A.  Harper,  for  plaintiflf  in  error: 

A  principal  is  not  liable  in  a  suit  for 
contribution  or  reimbursement  brought  by 
an  agent  who  has  been  guilty  of  an  unlaw- 
ful act,  for  the  loss  suffered  as  a  conse- 
quence of  such  act. 

Monnet  v.  Merz,  127  N.  Y.  151,  27  N.E. 
827;  Story,  Agency,  §  346;  Buck  v.  Albee, 
26  Vt.  184,  62  Am.  Dec.  664;  Eberman  v. 
Reitzel,  1  Watts  &  S.  181;  Howell  v. 
Fountain,  3  Ga.  176,  46  Am.  Dec.  415; 
Clark  &  S.  Agency,  p.  857;  Reinhard, 
Agency,  §  281 ;  lIufTcut,  Agency,  §  85 ; 
Cumpston  v.  Lambert,  18  Ohio,  81,  51 
Am.  Dec.  442;  Harvey  v.  Merrill,  150 
Mass.  1,  5  L.R.A.  200,  15  Am.  St.  Rep. 
159,  22  N.  E.  49;  Robertson  v.  Marsh, 
42  Tex.  149;  Branch  v.  Haas,  16  Fed.  63; 
Armstrong  v.  Toler,  11  Wheat.  258,  6  L. 
ed.  468;  Roby  v.  West,  4  N.  IT.  290,  17  Am. 
Dec.  423;  Hoffman  v.  McMullen,  45  L.R.A. 
410,  28  C.  C.  A.  178,  48  U.  S.  App.  696,  83 
Fed.  372;  Pendleton  v.  Asbury,  104  Mo. 
App.  723,  78  S.  W.  661;  United  States  v. 
Grossmayer,  9  Wall.  72.  19  L.  ed.  027;  Kirk- 
patrick  v.  Adams,  20  Fed.  287. 

The  courts  of  this  country  will  not  en- 
force the  penal  or  revenue  laws  of  a  for- 
eign state,  nor  aid  in  the  collection  of  pen- 
alties imposed  under  such  laws. 

Wisconsin  v.  Pelican  Ins.  Co.  127  U.  S. 
265,  32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370; 
2  Black  Judgm.  2d  ed.  §  870;  30  Cyc.  1347; 
Bryant  v.  Ela,  Smith  (N.  H.)  396;  Blaine 
V.  Curtis,  69  Vt.  120.  59  Am.  Rep.  702,  7 
Atl.  708;  Sherman  v.  Gasaett,  9  111.  521; 
Stoi7,  Confl.  L.  §§  620,  621 ;  Piggott,  For- 
eign Judgm.  pp.  209,  210. 

To  recover  attorneys'  fees  incurred  by 
an  agent  on  behalf  of  his  principal,  it  must 
be  shown  that  the  charge  was  a  reasonable 
one  for    the  services  rendered. 

Clamagaran  v.  Sacerdotte,  8  Mart.  N.  S. 
638;  Spurrier  v.  Elderton,  5  Esp.  1;  Story, 
Agency,  §  336;  Reinhard,  Agency,  §  279. 

In  an  action  upon  an  implied  contract, 
interest  can  be  collected  only  from  the  date 
of  the  demand  made  for  payment  of  the 
46  L.R.A.(N.S.) 


principal  and  the  exact  date  of  this  demand 
must  be  proved. 

Hubenthal  v.  Kennedy,  76  Iowa,  707,  39 
N.  W.  694;  North  &  South  Rolling  Stock 
Co.  y.  Nowland,  73  111.  App.  689;  Mygatt 
V.  V\'illcox,  1  I^ns.  55;  Aldrich  y.  Dunham, 
IG  111.  403;  Sammis  y.  Clark,  13  111.  544; 
Myers  v.  Walker,  24  111.  133;  Neyle  v.  Chw- 
holm,  Harp.  L.  274;  Milton  y.  Blackahear, 
8  Fla.  161 ;  Brion  y.  Kennedy,  47  Mich.  499, 
11  N.  W.  288;  Leisman  v.  Otto,  1  Bush.  226; 
Bank  of  United  States  y.  Magill,  1  Paine, 
661,  Fed.  Cas.  No.  929;  Calton  y.  Bragg, 
15  East,  223,  13  Revised  Rep.  451,  14  Eng. 
Rul.  Cas.  541. 

Messrs.  Herbert  Friedman,  Sigmnnd 
Zeisler,  and  lieonard  B.  Zeisler  for  de- 
fendant in  error. 

Seaman,  Circuit  Judge,  deliyered  fhe 
opinion  of  the  court: 

Adolpho  Dupouy,  a  citizen  and  resident  of 
Venezuela,  as  plaintiff  in  the  suit  below,  re- 
covered judgment  against  the  Mills  Noyelty 
Company,  an  Illinois  company,  as  defend- 
ant, and  the  parties  are  referred  to  in  this 
opinion  as  plaintiff  and  defendant,  respec- 
tively, in  conformity  with  their  arrangement 
below.  The  issues  were  submitted  for  trial 
by  the  court,  without  a  jury,  and  special 
findings  of  fact  were  filed,  with  no  assign- 
ment of  error  thereupon;  but  the  issues  of 
law  are  well  preserved  for  the  review  sought 
by  the  defendant's  writ  of  error. 

The  facts  thus  settled — ^mainly,  if  not 
entirely,  embodied  in  stipulations  of  fact 
between  the  parties — may  be  summarized 
as  follows:  In  February,  1904,  the  defend- 
ant was  manufacturing  at  Chicago  machines 
designated  as  "coin-operating  machines," 
and  made  a  shipment  of  20  boxes  of  these 
machines,  consigned  to  the  defendant,  at 
Caracas,  Venezuela,  in  care  of  the  plaintiff, 
addressed  as  "A.  Dupouy  &  Company,  Com- 
mission Merchants,  La  Guaira,  Venezuela," 
under  bills  of  lading  and  inyoices  which 
properly  described  the  goods  as  above  men- 
tioned. On  arrival  of  the  consignment  in 
New  York,  a  person  mentioned  as  "the  agent 
of  the  express  company"  consulted  with 
"the  representative  of  the  Venezuelan  goy- 
ernment  in  New  York,"  who  "advised  how 
the  goods  should  be  shipped,"  and  "they 
were  shipped  in  accordance  with  such  ad- 
vice." The  plaintiff  received  the  invoices, 
which  were  forwarded  by  the  defendant 
(with  correct  description  as  above  men- 
tioned), at  La  Guaira,  February  22d,  and 
presented  them  to  "the  customs  officials." 
TUit  the  officials  "of  Venezuelan  government 
declared  that  these  machines  were  improp- 
erly invoiced,  because  they  came  invoiced 
as  automatic  selling  machines,  and  that 
they  were  roulettes,  or  gambling  machines, 
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ot  chance  or  gambling  machines,  and  because 
they  were  roulettes,  or  gambling  machines, 
the  customs  officials  declared  them  as  fall- 
ing under  the  penalty  of  seizure  and  con- 
fiscation, and  passed  the  case  to  the  fiscal 
court.  That  court  found  against  Dupouy 
ft  Company,  the  plaintiff  herein,  and  in  the 
sentence  declared  the  goods  confiscated,  and 
adjudged  that  Dupouy  pay  the  duty  fixed 
by  law  and  an  additional  amount  equal 
thereto,  which  the  law  adjudged  to  em- 
ployees of  the  government  discovering  such 
matter,  and  in  addition  the  costs  of  the 
process.  This  judgment  wa%  appealed  by 
Dupouy  to  the  court  of  last  resort,  and  the 
judgment  as  against  Dupouy  and  as  against 
the  goods  was  affirmed.  Dupouy,  by  vir- 
tue of  said  judgment,  was  fined  5,618.75 
bolivares,  the  sum  equal  to  the  duty,  and 
the  costs,  which  resulted  in  customs  court, 
were  in  addition  1,171.33  bolivares."  On 
May  21,  1904,  the  plaintiff  paid  the  above- 
mentioned  judgment;  and  he  paid  further 
sums  (stated  in  the  findings)  for  attorneys' 
services  and  other  fees.  He  had  received 
"2,900  bolivares"  from  one  "Edwards,  who 
was  an  agent  of  the"  defendant,  and  "with^ 
out  consent"  thereof  applied  that  amount 
"on  his  claim  against"  the  defendant,  but 
otherwise  had  received  no  indemnity  from 
the  defendant,  although  he  had  frequently 
demanded  reimbursement.  "The  defendant 
never  requested  or  authorized  the  plaintiff 
to  pay  any  of  said  sums  or  to  contract 
any  obligation  for  it."  One  "J.  Edwards 
accompanied  the  shipment  of  goods  to  Ven- 
ezuela on  behalf  of  the  defendant."  The 
"net  amount  paid  out  by  the  plaintiff"  is 
stated  to  be  "$2,151.99,  American  money," 
and  interest  is  computed  at  8  per  cent  from 
May  21,  1904,  making  the  total  claim  (as 
allowed  in  the  jud^^ent)  $3,498.99. 

It  is  further  stated,  under  the  heading 
of  "findings  of  fact"  (No.  15),  "that  all 
the  said  sums  of  money  that  were  paid  out 
by  the  plaintiff  in  the  above  matters  he  was 
compelled  to  pay  because  he  was  acting  on 
behalf  of  the  defendant."  This  recital  liow- 
ever,  plainly  intends  and  amounts  only 
to  a  deduction  of  law  from  the  facts 
stated,  and  cannot  be  considered  as  a 
finding  of  ultimate  fact,  nor  otherwise  have 
effect  for  the  purposes  of  review.  Not  only 
U  it  expressly  found  by  the  trial  court,  as 
above  stated,  that  the  defendant  neither 
requested  nor  authorized  such  expenditures, 
nor  the  contracting  of  any  obligation  there- 
for, but  there  is  no  pretense  of  evidence  that 
the  defendant  took  part  in,  or  had  in  con- 
templation, either  any  change  at  New  York 
of  the  form  of  consignment  or  any  contro- 
versy with  the  Venezuela  customs  officials 
over  entry  of  the  goods  in  that  country. 

The  conclusion  of  law  and  judgment  ac- 
45  L.R.A.(N.S.) 


cordingly  against  defendant  (plaintiff  in 
error)  rest  entirely  on  the  foregoing  state 
of  facts,  as  both  stipulated  for  submission 
of  the  issues  below  and  stated  in  the  find- 
ings of  fact.  In  reference  to  the  transac- 
tions, both  in  New  York  and  in  Venezuela, 
on  which  liability  appears  to  be  predicated, 
the  record  is  either  silent  or  indefinite  up- 
on matters  which  must  be  inferred  as  en- 
tering therein.  .  Thus,  while  it  is  stated, 
in  effect,  that  the  defendant  shipped  th^^ 
goods  "correctly  specifying  the  contents  of 
the  boxes,"  but  that  the  "agent  of  the  ex- 
press company"  at  New  York  interposed 
therein,  to  ship  them  in  conformity  with 
advice  obtained  by  him  from  "the  represen- 
tative of  the  Venezuelan  government,"  it 
ib  neither  stated  how  such  intervention  came 
about,  nor  what  change  was  made  thereby. 
The  terms  of  the  findings  do  not  appear 
to  raise  any  inference  of  defendant*s  auth- 
orization or  knowledge  of  such  interven- 
tion, if  material  in  any  view  of  the  issues; 
but  support  may  be  assumed  for  the  con- 
tention that  the  goods  were  shipped  from 
New  York  "as  automatic  selling  machines," 
through  their  mention  in  the  fourth  find- 
ing "as  declared  by  the  customs  officials 
to  be  improperly  invoiced  under  that 
name."  Upon  arrival  of  the  consignment ' 
in  Venezuela,  the  course  of  procedure  is 
stated  (fourth  finding)  as  recited  in  the 
foregoing  summary,  but  neither  of  these 
circumstances  appear:  (a)  The  provision  of 
Venezuelan  law  alleged  to  be  violated  by 
the  entry;  (b)  wherefore  and  in  what  man- 
ner the  plaintiff  intervened  to  incur  the 
fines  and  expenses  adjudged  against  him 
(for  which  recovery  is  sought  against  the 
defendant),  aside  from  the  confiscation  of 
the  goods.  Furthermore  while  it  is  stated 
(thirteenth  finding)  that  one  "J.  Edwards 
accompanied  the  shipment  of  said  goods 
to  Venezuela  in  behalf  of  the  defendant," 
it  is  neither  found  nor  indicated  that  Ed- 
wards participated  in  any  manner  in  the 
above-mentioned  tranactions  at  New  York, 
or  in  the  entry  of  the  goods  or  controversy 
with  the  Venezuelan  officials. 

Tlie  issue  of  law,  therefore,  is  narrowed, 
as  we  believe,  to  this  inquiry:  Do  the 
ultimate  facts  so  established  of  consignment 
and  entry  of  the  defendant's  goods — namely, 
that  they  were  shipped  by  and  consigned 
to  the  defendant  in  care  of  the  plaintiff, 
under  notice  to  the  plaintiff,  for  entry  at 
a  Venezuelan  port,  and  that  they  were  thus 
entered  in  violation  (for  any  cause)  of  the 
law  of  that  country,  resulting  in  confisca- 
tion of  the  goods  —  create  liability  in  per- 
sonam against  the  defendant  to  reimburse 
the  plaintiff  for  the  amounts  of  fine  and 
expenses  incurred  by  the  plaintiff  in  such 
unlawful    transaction?       Undoubtedly,  vi- 
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olation  of  Venezuelan  law  in  the  entry  of 
the  goods  must  be  presumed  from  the  re- 
citals, and  we  believe  it  must  further  be 
presumed  therefrom  '  that  entry  of  the 
goods  was  thus  prohibited  as  "gambling 
machines"  or  devices,  so  that  the  issue  of 
law  does  not  require  solution  of  the  prop- 
osition urged  in  support  of  the  judgment, 
that  the  fines  and  expenses  "fell  upon 
Dupouy  because  the  invoices  improperly 
and  incorrectly  described  the  goods."  What- 
ever may  have  been  the  transactions  of  the 
plaintiff  in  the  matter,  or  the  cause  as- 
signed for  his  prosecution,  it  is  expressly 
found  (as  below  mentioned)  that  the  goods 
were  seized  and  confiscated  "because  they 
were  roulettes,  or  gambling  machines," 
thus  determining  violation  of  the  law,  for 
such  cause,  by  the  parties  engaged  in  the 
importation;  and  the  contention —  if  as- 
sumed to  be  tenable  under  the  findings — 
that  the  defendant  was  chargeable  for  the 
alleged  fact  that  the  goods  came  "improp- 
erly invoiced"  as  "automatic  selling  ma- 
chines," and  thereby  committed  a  further 
breach  of  Venezuelan  law,  cannot  strengthen 
the  plaint ifTs  claim  against  the  defendant 
for  recovery  of  the  fines  and  expenses  which 
were  incurred  by  the  plaintiff  in  such  un- 
lawful importation.  In  either  phase  of  the 
transaction,  both  parties  were  presumptive- 
ly engaged  in  violation  of  the  law  of  that 
country,  and  it  matters  not  that  one  or 
both  proceeded  therein  •  without  actual 
knowledge  that  the  importation  was  illegal. 
So  the  further  circumstances  discussed 
in  the  arguments  of  counsel —  in  reference 
to  the  good  faith  of  one  and  the  other  par- 
ty, together  with  the  undisputed  fact  that 
the  plaintiff  suffered  the  loss  (in  fines 
and  expenses),  without  other  interest  in 
the  importation  than  an  attempted  protec- 
tion of  the  defendant  from  loss — cannot 
affect  the  question  of  legal  liability  between 
those  parties.  The  unlawful  entry  could 
not  subject  the  consignor,  who  was  not 
present,  to  personal  liability  therefor,  its 
utmost  liability  being  in  rem  (as  imposed) 
for  forfeiture  of  the  goods;  and  however 
the  procedure  against  the  plaintiff  was 
either  caused  or  intended,  the  ensuing 
fines  and  charges  cannot  be  enforceable  per 
se  against  the  defendant  in  this  country 
and  jurisdiction.  Wisconsin  v.  Pelican  Ins. 
Co.  127  U.  S.  266,  286,  32  L.  ed.  239,  242, 
8  Sup.  Ct.  Rep.  1370.  Thus  the  judgment 
rests  solely  on  the  issue  above  stated, 
whether  the  fact  that  the  plaintiff  was 
serving  as  an  agent  or  representative  of 
the  defendant  in  such  violation  of  the  law 
authorizes  recovery  for  his  expenditures  in- 
curred therein. 

In  the  absence  of  any  undertaking  by 
the  defendant  for  such  reimbursement,  en- 
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tirely  apart  from  the  employment  of  the 
plaintiff  to  serve  and  his  service  acoording- 
ly  in  the  unlawful  entry,  we  are  of  opinion 
that  the  authorities  are  uniform  and  con- 
clusive against  the  recovery,  as  opp.ised  to 
public  policy.  In  the  early  and  leading  case 
of  Armstrong  v.  Toler,  11  Wheat.  258,  267. 
6  L.  ed.  468,  471,  the  opinion  by  Chief  Jus- 
tice Marshall  aptly  defines  the  above-men- 
tioned distinction  between  the  contract 
growing  "immediately  out  of  an  illegal 
act,"  which  "a  court  of  justice  will  not  en- 
force," and  a  promise  made  which  is  "un- 
connected with  the  illegal  act,  and  is 
founded  on  a  new  consideration,"  and  "not 
tainted  by  the  act,"  whereof  enforcement 
may  be  granted ;  and  the  expressions  of  the 
opinion  in  reference  to  the  independent  and 
untainted  promise  which  was  there  enforced, 
cited  in  support  of  the  present  juilgment^ 
are  plainly  without  force  to  that  end,  un- 
der the  facts  here  stipulated  and  found. 
The  doctrine  which  bars  this  recovery,  epit- 
omized in  the  above  quotation,  is  applied 
in  Trist  v.  Child  (Burke  v.  Child)  21  Wall. 
441,  448,  22  L.  ed.  623,  624,  and  well  ex- 
plained as  "a  rule  of  the  common  law  of  uni- 
versal application,  that  when  a  contract,  ex- 
press or  implied,  is  tainted  with  the  vice" 
of  violation  of  law  "as  to  the  consideration 
or  the  thing  to  be  done,  no  alleged  right 
founded  upon  it  can  be  enforced  in  a  court 
of  justice."  Claims  for  reimbursement  or 
compensation  through  performance  of  such 
contract  by  an  agent  for  the  principal  are 
uniformly  subjected  to  the  rule  referred 
to  (see  Story,  Agency,  §  346;  Mechem, 
Agency,  §  654),  and  pertinent  precedents 
for  its  application  appear  in  Monnet  v. 
Merz,  127  N.  Y.  161,  164,  27  N.  E.  827; 
Buck  V.  Albee,  26  Vt.  184,  190,  62  Am.  Dec. 
564,  and  Harvey  ▼.  Merrill,  150  Mass.  1, 
6,  5  L.R.A.  200,  15  Am.  St.  Rep.  159,  22  N. 
E.  49.  No  authorities  for  departure  from 
such  rule  are  called  to  our  attention,  and 
we  believe  further  citations  thereupon  to 
be  unnecessary. 

The  judgment  of  the  District  Court  is 
reversed,  and  the  cause'  is  remanded,  with 
direction  to  enter  judgment  upon  the  find- 
ings of  fact  in  favor  of  the  plaintiff  in 
error,  defendant  below. 


IOWA    SUPREME    COURT. 

J.   W.    SMITH 

V. 

CITY  OP  JEFFERSON  et  al.,  Appta. 

(—  Iowa,  — ,  142  N.  W.  220.) 

Nuisance  —  compelling  mnnlcipality  to 
remove. 

1.  A  property  owner  cannot  compel  a  mu- 
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nicipal  corporation  to  remove  all  hitching 
posts  maintained  by  it  in  front  of  his 
property  as  a  nuisance  although  he  can 
compel  it  to  keep  the  place  clean  and  re- 
move such  posts  as  interfere  with  access 
to  his   property. 

lilcense  —  laches  —  acquiescence  In  nui- 
sance. 

2.  Mere  delay  by  a  property  owner  and 
his  predecessor  in  title  for  twelve  or  fifteen 
years  to  bring  a  suit  to  enjoin  the  mainte- 
nance of  hitching  posts  in  the  street  in  front 
of  the  property  m  such  a  manner  as  to 
constitute  a  nuisance  is  not  such  laches 
as  will  prevent  relief  if  the  posts  were  re- 
moved once  with  the  understanding  that 
they  would  not  be  replaced,  and  the  nui- 
sance attending  their  use  did  not  become 
offensive  until  a  short  time  before  the  ac- 
tion was  brought. 

Nuisance  ~  liability  —  right  of  citizen 
'to  complain. 

3.  An  abutting  property  owner  can  com- 
plain of  the  maintenance  by  a  municipality 
of  hitching  posts  in  the  street  in  front  of 
his  property  in  such  a  manner  as  to  im- 
pede travel  along  the  street  only  so  far 
as  access  to  his  property  is  impeded  there- 
by. 

(July  2,  1913.) 

APPEAL  by. defendants  from  a  judgment 
of  the  District  Court  for  Green  County 
in  favor  of  complainant  in  a  suit  to  en- 
join the  maintenance  of  a  nuisance  in  the 
form  of  hitching  posts  in  the  street  in 
front  of  plaintiff's  property  and  to  require 
their  removal.    Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Church  &  McCully  for  appel- 
lants. 

Messrs.  Howard  &  Sayers,  for  appellee: 

It  is  the  duty  •of  cities  to  cause  streets 
to  be  kept  open  and  in  repair  and  free 
from  nuisances. 

Code,  §  753;  Pettit  v.  Grand  Junction, 
119  Iowa,  356,  93  N.  W.  381;  Lacy  v. 
Oskaloosa,  143  Iowa,  704,  31  L.R.A.(N.S.) 
863,  121  N.  W.  542;  Quinn  v.  Baage,  138 
Iowa,  426,  114  N.  W.  206;  State  ex  rel. 
Belt  V.  St.  Louis,  161  Mo.  371,  61  S.  W. 
658;  Schopp  v.  St.  Louis,  117  Mo.  131, 
20  L.R.A.  783,  22  S.  W.  898;  J.  K.  &  W. 
H.  Gilcrest  Co.  v.  Des  Moines,  128  Iowa, 
49,  102  N.  W.  831;  Young  v.  Rothrock,  121 
Iowa,  688,  96  N.  W.  1105. 

Where  it  appears  that  plaintiff  has  a 
peculiar  interest  in  a  street  distinct  from 
the  general  public,  he  may  maintain  an 
action  to  abate  a  nuisance  therein. 

Young  V.   Rothrock,    121   Iowa,   588,   96 

Note.  —  For    hitching     posts    in    public 
streets    as    unlawful    obstructions    or    nui- 
sance, see  note  to  Lacey  v,  Oskaloosa,   31 
L.R..A.(N.S.)    853. 
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N.  W.  1105;  Schopp  v.  St.  Louis,  117  Mo. 
131,  20  L.R.A.  783,  22  S.  W.  898. 

Remedy  by  injunction  exists,  even  though 
one  may  have  an  action  at  law,  to  enjoin 
and  abate  the  nuisance. 

Clayton  County  v.  Herwig,  100  Iowa, 
631,  69  N.  W.  1035;  J.  K.  &  W.  H.  Gil- 
crest  Co.  V.  Des  Moines,  128  Iowa,  49,  102 
N.  W.  831. 

Hitching  posts,  although  not  in  them- 
selves nuisances,  may  become  such  from 
the  dropping  of  filth  by  the  horses  hitched 
to  them. 

29  Cyc.  1176;  Mercer  County  v.  Harrods- 
burg,  23  Ky.  L.  Rep.  1744,  56  L.R.A.  583,  60 
S.  W.  10; '21  Am.  &  Eng.  Enc.  Law,  686- 
692 ;  Lippincott  v.  Lasher,  44  N.  J.  Eq.  120, 
14  Atl.  103;  Rhoades  v.  Cook,  122  Iowa, 
336,  98  N.  W.  122;  Schopp  v.  St.  Louis,  117 
Mo.  131,  20  L.R.A.  783,  22  S.  W.  898. 

Preston,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  is,  and  since  1905,  has  been,  the 
owner  of  a  two-story  business  property  in 
said  city  of  Jefferson,  fronting  east  on 
Cherry  street;  the  lower  story  used  as  a 
store,  with  offices  above.  Main  street, 
which  runs  east  and  west,  is  on  the  south 
side  of  plaintiff's  property  and  is  80  feet 
wide.  It  is  one  of  the  main  traveled  streets 
of  the  city.  Plaintiffs  lot  is  132  feet  long 
north  and  south  and  22  feet  wide.  The 
building  covers  all  but  about  30  feet  of  the 
west  end  of  the  lot.  The  main  entrance  to 
the  storeroom  is  at  the  southeast  corner, 
and  there  is  a  side  door  on  the  south,  about 
halfway  back.  Plaintiff  contemplates  put- 
ting in  another  door  east  of  this,  20  or  25 
feet  from  the  southeast  comer,  as  we  un- 
derstand, for  the  purpose  of  reaching  the 
basement.  The  stairway  leading  to  the 
second  story  is  on  the  south  side  of  the 
building  and  is  4  feet  wide.  Prior  to  the 
summer  of  1911  this  sidewalk  at  this  point 
was  6  feet  wide,  and  there  was,  and  for 
fifteen  years  or  more  there  had  been,  a  row 
of  hitching  posts  and  chains  ia  the  street 
south  of  the  walk.  As  we  read  the  record, 
plaintiff's  building  faces  the  southwest  cor- 
ner of  the  public  square;  Main  street  run- 
ning through  the  city  on  the  south  side  of 
the  square  and  on  west  past  plaintiff's 
building. 

In  1911,  probably  because  plaintiff's 
stairway  took  up  so  much  of  the  sidewalk, 
and  perhaps  for  other  reasons,  it  was 
agreed  between  plaintiff  and  one  of  the 
council  men,  who  was  chairman  of  the  street 
conunittee,  that  the  city  would  remove  the 
old  posts  and  plaintiff  would  widen  his 
walk  to  12  feet  and  put  in  a  cement  gutter. 
Nothing  was  said  as  to  whether  or  not  the 
posts    should    be    replaced.      Plaintiff    did 
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build  a  cement  walk  12  feet  wide  and  put 
in  a  gutter  2  feet  wide.  He  also  put 
in  a  cement  approach  or  crossing  over  the 
walk  near  the  southwest  corner  of  his 
building  as  an  entrance  to  a  coal  chute  in 
the  west  end  of  the  building.  Thirteen 
new  hitching  posts  were  put  in,  commenc- 
ing 1  foot  east  of  the  east  side  of  this 
driveway  and  extending  east  to  within  28 
feet  of  the  lot  line.  The  posts  are  8  feet 
apart,  except  that  at  the  point  opposite 
piaintifTs  south  door  a  space  of  9  feet 
has  been  left.  The  city  contemplated  con- 
necting the  posts  with  chains,  or  gas  pipe, 
but  this  had  not  been  done  when  the  in- 
junction was  served.  On  the  opposite  side 
of  the  street  there  is  a  parking  12  feet 
wide,  a  part  of  the  way  west  from  Cherry 
street.  Plaintiff  complains  that  teams 
hitched  to  the  posts  are  not  always  driven 
square  up  to  them,  but  are  hitched  diag- 
onally across  his  coal -chute  crossing  and 
the  opening  opposite  the  south  door,  thus 
interfering  with  his  right  of  ingress  and 
egress;  that  the  city  permits  manure  to 
accumulate  in  a  ridge  back  of  where  the 
horses  stand,  causing  offensive  odors,  par- 
ticularly in  hot  weather;  and  that  the 
vehicles  extend  so  far  into  the  street  as 
to  obstruct  travel,  and  that  the  posts 
should  be  removed  as  the  only  way  by 
which  the  nuisance  may  be  abated.  Ap- 
pellant contends  that  the  posts  are  not  a 
nuisance  per  ae;  that  there  were  hitching 
racks  at  this  point  when  plaintiff  bought 
his  property  and  had  been  for  many  years 
prior  thereto;  that  plaintiff  has  acquiesced 
in  having  the  racks  along  said  premises 
and  is  estopped  from  asking  an  injunction: 
that  plaintiff,  a  private  person,  even 
though  a  citizen  and  taxpayer,  cannot  main- 
tain the  action  as  to  the  alleged  obstruc- 
tion of  travel.  It  denies  that  there  was 
any  nuisance,  but  does  not  seriously  ob- 
ject, in  this  court,  to  a  decree  abating  the 
alleged  nuisance  as  to  the  accumulations 
of  manure  and  the  interference  of  plain- 
tiffs right  of  ingress  and  egress  to  his 
property.  It  does  object  to  the  decree  re- 
quiring the  removal  of  the  posts.  The 
trial  court  found  that  the  posts,  as  used, 
were  a  nuisance  and  interfered  with  the 
free  enjoyment  of  plaintiff's  said  premises 
and  with  the  free  access,  ingress,  and  egreas 
thereto. 

The  temporary  injunction  was  made 
permanent  and  the  posts  were  ordered  re- 
moved. There  was  a  conflict  in  the  evi- 
dence as  to  whether  there  was  any  unusual 
accumulations  from  the  manure  or  offensive 
odors  therefrom.  Our  conclusion  is  that 
the  court  was  justified  in  finding  that  there 
was  a  nuisance  because  of  this,  and  that 
there  was  some  interference  with  plaintiff's 
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right  of  ingress  and  egress  to  the  property. 
But  the  racks  are  not  a  nuisance  per  <e. 
29  Cyc.  1175. 

2.  We  think  the  trouble  can  be  remedied 
without  removing  the  posts.  It  will  be 
observed  that  there  is  a  space  of  28  feet 
near  the  front  of  the  storeroom  east  of 
the  last  post.  There  is  no  serious  com- 
plaint that  this  is  not  sufficient  at  that 
place.  There  are  no  posts  west  of  the 
crossing  to  the  coal  chute;  this  crossing 
is  used  principally,  if  not  entirely,  for 
hauling  coal  for  the  purpose  of  heating  the 
building,  and  probably  is  not  so  used  to 
any  considerable  extent.  The  evidence 
shows  that  occasionally  a  team  was  hitched 
diagonally  across  this  crossing,  when  coal 
was  being  hauled,  so  that  the  team  had  to 
be  removed. 

It  seems  to  us  that  the  removal  of  one 
post  next  to  this  crossing  would  obviate 
this  difficulty  so  that  plaintiff  would  not 
suffer  any  material  injury.  The  removal 
of  another  post  opposite  the  south  door 
would  leave  a  space  of  17  feet,  which  ought 
to  be  ample  space  in  which  to  back  a  team, 
to  load  and  unload  merchandise,  if  there 
were  no  chains  across  this  space.  The 
three  openings  mentioned  will  answer  all 
requirements.  The  city  should  be  required 
to  keep  the  street  clear  of  manure  accumu- 
lations so  as  to  prevent  a  nuisance. 

3.  The  building  on  plaintiff's  lot  was 
erected  twelve  or  fifteen  years  ago  and  re- 
placed another  building.  Plaintiff  bought 
the  property  in  August,  1905.  At  that 
time  the  old  hitch  racks  were  in  the  street, 
substantially  as  are  the  new  ones,  except 
that  they  were  closer  to  plaintiff's  build- 
ing. The  evidence  does  not  show  that 
plaintiff  encouraged  or  influenced  the  city 
to  erect  either  the  old  or  new  racks.  The 
old  posts  were  removed  to  allow  plaintiff 
to  widen  his  walk.  Plaintiff  testifies  he 
understood  they  were  not  to  be  replaced, 
but  there  was  nothing  said  about  that,  and 
we  mention  it  here  because  of  appellant's 
claim  that  there  was  such  acquiescence  on 
plaintiff's  part  as  to  estop  him  from  main- 
taining this  action.  Furthermore,  the  evi- 
dence tends  to  show  that  the  nuisance 
caused  by  odors  from  the  droppings  from 
horses  increaacd  at  about  the  time  and 
after  the  new  racks  were  put  in.  It  was 
a  continuing  nuisance.  Cases  from  other 
states  are  cited  by  appellant  to  the  effect 
that  there  may  be  such  laches  and  acqui- 
escence by  a  party  or  his  grantor  as  to 
bar  relief  in  equity,  and  that  the  injured 
party  must  look  to  a  court  of  law  for  his 
remedy,  but  this  is  not  necessarily  so. 
Bushnell  v.  Robeson,  62  Iowa,  640,  17  N. 
W.  888 ;  J.  K.  &  W.  H.  Gilcrest  Co.  ▼.  Des 
Moines,  128  Iowa,  49,  102  N.  W.  831. 
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Mere  delay  in  bringing  suit  to  enjoin 
a  continuing  nuisance  is  not  necessarily 
such  laches  or  acquiescence  as  to  consti- 
tute an  estoppel.  Harley  v.  Merrill  Brick 
Co.  83  Iowa,  73,  48  N.  W.  1000;  29  Cyc. 
1231;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  74. 

We  think  no  such  acquiescence  or  laches 
was  shown  as  to  prevent  plaintiff  from 
maintaining  this  action. 

4.  A  nuisance  may  be  both  public  and 
private.  Plaintiff  was  affected  in  a  differ- 
ent manner  than  the  general  public  as  to 
the  odors  and  as  they  affect  his  property 
and  its  uses,  also  as  the  racks  affect  his 
right  of  ingress  and  egress,  but  not  so  as 
to  the  alleged  public  nuisance  by  reason  of 
vehicles  extending  back  into  the  street, 
and  the  claimed  obstruction  thereof  as  to 
the  public  generally.  Of  this  he  may  not 
complain  in  an  action  of  this  character. 
Ingram  t.  Chicago,  D.  &^  M.  R.  Co.  38 
Iowa,  669;  Park  v.  Chicago  &  S.  W.  R. 
Co.  43  Iowa,  636;  Young  v.  Rothrock,  121 
Iowa,  688,  96  N.  W.  1106;  Harley  v.  Mer- 
rill Brick  Co.  83  Iowa,  73,  48  N.  W.  1000; 
Southern  Exp.  Co.  y.  Long  (C.  C.  A.)  202 
Fed.  462. 

Counsel  for  appellee  concede  the  rule  to 
be  that  a  citizen  cannot  ordinarily  com- 
plain as  to  the  general  use  of  the  public 
streets,  but  claims  that,  where  his  interest 
as  a  private  citizen  is  also  coupled  with 
the  fact  that  he  sustains  a  special  damage 
of  a  private  nature,  then  such  facts  may 
be  taken  into  consideration.  This  is  true, 
as  we  have  already  indicated,  in  so  far  as 
plaintiff  and  his  property  are  affected  dif- 
ferently from  the  general  public. 

6.  The  foregoing  renders  it  unnecessary 
to  enter  into  any  extended  discussion  of 
the  questions  as  to  the  power  and  duty  of 
a  city  in  regard  to  its  streets  and  obstruc- 
tions therein.  These  have  been  decided 
many  times  and  no  new  question  is  pre- 
sented on  this  appeal.  It  is  contended  by 
appellee  that  because  the  statute  (§  6078) 
provides  that  the  obstruction  of  streets  is 
declared  to  be  a  nuisance,  and  that  by 
§  763  cities  are  required  to  keep  the  streets 
open  and  free  from  nuisances,  and  that 
because  of  the  holdings  of  this  court,  in 
certain  cases,  that  a  street  is  a  public  way 
from  side  to  side  and  from  end  to  end,  and 
that  any  private  use  thereof  which  in  any 
way  prevents  its  free  use  as  a  public  way 
to  its  full  extent  is  an  obstruction,  there- 
fore any  obstruction  whatever,  even  with 
the  permission  of  the  city  under  the  pro- 
visions of  the  statute,  is  an  obstruction 
and  a  nuisance.  Quinn  v.  Baage,  138  Iowa, 
426,  114  N.  W.  205;  Lacy  v.  Oskaloosa, 
143  Iowa,  704,  31  L.R.A.(N.S.)  853,  121 
N.  W.  542.  This  is  the  law  as  applied  to 
certain  classes  of  cases.  We  are  not  now 
45  L.R.A.(N.S.) 


discussing  the  question  of  the  liability  of 
the  city  for  an  injury  to  a  private  individ- 
ual caused  by  an  obstruction  in  a  street, 
and  other  cases  where  this  doctrine  is  ap- 
plied. But  other  provisions  of  the  statute 
give  to  the  cities  supervision  and  control 
j  of  its  streets  and  other  powers.  Sections 
753-755,  and  others. 

It  was  said  in  Perry  v.  Castner,  124 
Iowa,  386,  391,  66  L.R.A.  160,  100  N.  W. 
84,  86,  2  Ann.  Cas.  363:  "But  for  the  cus- 
tom of  making  use  of  part  of  the  streets 
as  areas  for  light  and  to  furnish  access 
to  basements  since  the  organization  of  the 
state,  we  should  experience  difficulty  in  the 
interpretation  of  these  statutes.  For  more 
than  fifty  years  cities  and  towns  have  as- 
sumed the  power  to  care  for,  supervise,  and 
control  the  streets,  including  the  right  to 
permit  their  reasonable  use  by  abutting 
owners  in  obtaining  access  to  all  parts  of 
their  property,  and  such  authority  has  been 
recognized  by  this  court.  ...  In  view 
of  these  expressions,  the  interpretation  put 
on  the  statute  for  many  years,  and  the 
universal  use  of  the  streets  close  to  build- 
ings for  areas  and  cellar  stairways,  we  are 
not  ready  to  say  that  the  power  to  permit 
them  is  not  included  in  the  sections  of  the 
Code  quoted.  Indeed,  the  necessities  of 
modern  life  demand  the  location  of  many 
obstacles  in  the  highway  which  in  the 
olden  time  would  not  have  been  tolerated 
even  in  the  King,  who,  according  to  Black - 
stone,  might  not  license  purprestures. 
Such  are  the  poles  used  in  the  operation 
of  telephone,  telegraph,  and  street  railway 
systems,  the  curbstone,  parking,  and  the 
like." 

The  paramount  object  in  establishing  and 
maintaining  streets  is  for  the  purpose  of 
public  travel,  subject  to  this:  They  may 
lawfully  be  used  for  other  purposes,  which 
are  conducive  to  the  public  convenience, 
and  which  tend  to  make  them  of  greater 
utility  and  convenience  to  those  who  legally 
have  a  right  to  their  use,  Spencer  v.  An- 
drew, 82  Iowa,  14,  12  L.R.A.  115,  47  N. 
W.  1007;  Young  v.  Rothrock,  121  Iowa, 
588,  96  N.  W.  1105;  bikes  v.  Manchester, 
59  Iowa,  66,  12  N.  W.  756;  Lacy  v.  Oska- 
loosa,  143  Iowa,  704,  31  L.R.A.(N.S.)  853, 
121  N.  W.  542 ;  Haight  v.  Keokuk,  4  Iowa, 
199. 

These  racks  are  a  convenience  to  the 
people  who  come  to  town  on  business  or 
for  social  gatherings.  It  is  a  practical 
question  for  many  of  the  towns  and  smaller 
cities  of  the  state.  The  hitching  posts 
would  not  be  wanted  perhaps  on  the  pub- 
lic square,  so  they  were  placed  on  a  side 
street.  The  city  could  order  their  removal, 
as  was  (lone  in  the  Lacy  Case,  or  it  can 
permit  thorn   to  remain,  provided  they   do 
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not  unreasonably  obstruct  the  street  or 
work  private  injury  to  others.  It  is  a 
question  of  government  and  supervision 
under  authority  delegated  by  the  legisla- 
ture. 

As  has  been  said  in  some  of  the  cases, 
this  power  must  be  placed  somewhere,  and 
the  legislature  has  placed  it  in  the  coun- 
cil of  the  cities,  subject  to  review  by  the 
courts  as  to  whether  the  power  has  been 
exceeded.  In  our  opinion  the  evidence  in 
this  case  does  not  warrant  an  order  for  the 
removal  of  the  racks.  I'here  is  some  evi- 
dence that  at  times  hayracks,  with  poles 
extending  out  into  the  street,  are  hitched 
to  tliese  posts.  But  tliis  was  not,  and 
probably  would  not  be,  of  frequent  occur- 
rence. In  such  a  case  the  police  officers 
could  doubtless  require  their  removal  if 
the  street  is  thereby  unreasonably  ob- 
structed. The  decree  will  be  modified  in 
accordance  with  the  views  expressed  in  the 
opinion,  and  affirmed  in  other  respects. 
The  cause  will  be  remanded  for  a  decree  in 
harmony  with  the  opinion. 

Modified  and  affirmed. 


INDIANA   SUPREME  COURT. 

CLEVELAND,  CINCINNATI,  CHICAGO,  & 
ST.  LOUIS  RAILWAY  COMPANY, 
Appt.j 

V. 

HANNAH  HADLEY  et  al. 

(—  Ind.  — ,  101  N.  E.  473.) 

Pleading:  —  supplemental  •—  necessity 
of  writing. 

1.  A  statute  requiring  motions  to  insert 
new  matter  in  pleadings  to  be  in  writing 
has  no  application  to  motions  under  a  stat- 
ute permitting  the  filing  of  supplemental 
pleadings,  so  that  a  motion  to  file  a  supple- 
mental one  may  be  allowed  although  not 
in  writing. 


Same  —  supplemental  —  when  proper. 

2.  Under  a  statute  permitting  supplemen- 
tal pleadings  showing  facts  which  occurred 
after  the  former  pleadings  were  filed,  a 
supplemental  complaint  may  be  filed  in  an 
action  asking  damages  for  injuries  caused 
by  reconstruction  of  a  railroad  track,  which. 
sets  up  continuation  of  the  same  wrongs 
charged  in  the  original  complaint  until 
completion  of  the  work. 

Eminent  domain  —  change  of  grade  of 
railroad  —  use  of  excavated  material 
—  compensation. 

3.  The  filing  by  a  railroad  company  of 
a  map  and  profile  of  its  route,  under  a 
statute  requiring  such  filing  before  proceed- 
ing to  construct  any  part  of  its  road,  does 
not  fix  the  depth  of  the  cut  which  it  may 
make,  where,  as  a  basis  for  assessment  of 
damages,  it  is  required  to  deposit  a  de- 
scription of  the  rights  and  interests  in- 
tended to  be  appropriated,  and  therefore 
the  owner  of  the  fee  is  not  entitled  to  com- 
pensation for  earth  removed  and  used  in 
deepening  the  cut  and  reducing  grades  of 
the  road  some  time  after  the  original  con- 
struction  is   completed. 

Same  —  right  to  excavated  material. 

4.  The  condemnation  of  a  right  of  way  for 
railway  purposes  includes  the  right  to  use 
elsewhere  so  much  of  the  earth,  rock,  and 
gravel  as  is  necessary  or  convenient  to  re- 
move in  constructing  or  repairing  the 
roadbed. 

Same  ~  Injnry  to  wells  and  springs  — 
extra  compensation. 

5.  The  damages  awarded  for  condem- 
nation of  a  right  of  way  for  railway  pur- 
poses include  compensation  for  injury  to 
wells  and  springs  necessarily  resulting  from 
the  excavations  incidental  to  the  construc- 
tion of  the  roadbed. 

Pleading  —  variance  —  trespass  —  neg- 
ligence. 

6.  Negligence  in  scattering  over  adjoin- 
ing land  material  removed  from  a  ditch, 
the  right  to  deepen  which  has  been  secured 
by  a  railroad  company,  cannot  be  proved 
under  a  complaint  seeking  damages  on  the 
theory  that  there  was  no  right  to  deposit 
the  material  on  such  adjoining  land. 

(April  18,  1913.) 


Note,  —  Right  of  railroad  company  to 
material  or  m^ineral  within  right  of 
way. 

So  far  as  it  is  possible  to  state  a  rule  ap- 
plicable to  all  kinds  of  material  found  upon 
a  railroad  right  of  way,  it  seems  to  be  set- 
tled that  a  railroad  company  is  entitled  to 
remove  any  material  when  the  safety  or 
convenience  of  the  road  requires  such  re- 
moval, and  also  is  entitled  to  appropriate  so 
much  of  the  material  to  its  own  use  as  is 
reasonablv  necessarv  for  the  construction 
and  maintenance  of  its  road,  at  least  for 
use  on  that  part  of  the  road;  but  it  has  no 
rignt  to  sell  or  give  away  such  material  to 
another  person. 
45  L.R.A.(N.S.) 


Thus,  under  a  statute  authorizing  the 
taking  of  land  by  railroad  companies  for 
rights  of  way,  they  do  not  take  the  fee.  "It 
is  the  right  of  way  that  is  appropriated; 
not,  however,  simply  the  right  of  way  as 
that  phrase  is  defined  in  the  old  books  of  the 
common  law,  written  before  railways  had' 
an  existence,  but  as  defined  and  regulated  by 
statute.  It  is  that  right  of  way  peculiar  to 
a  railroad.  It  contemplates  all  that  is 
necessary  and  proper  for  the  construction 
and  maintenance  of  a  railroad  over  the 
premises  It  is  the  right  (within  the  limits 
of  quantity  allowed  by  the  statute  to  be 
taken)  to  all  freedom  in  locating,  con- 
structing, and  conveniently  using  and  repair- 
ing the  road  and  its  appurtenances;  and  for 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Putnam  County 
in  plaintiffs*  favor  in  an  action  brought  to 
recover  damages  for  a  trespass  upon  their 
lands  alleged  to  have  been  committed  by  de- 
fendant by  changing  the  grade  of  its  tracks 
on  an  established  right  of  way  across  plain- 
tiff's lands.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Enloe  A  Pattison  and  Frank 
li.  Littleton,  for  appellant: 

The  award  to  plaintiffs  covered  the  dam- 
ages not  only  for  the  land  actually  taken, 
but  also  any  damages  to  the  remainder  of 
the  land,  caused  by  the  taking,  and  appro- 
priation of  the  part  taken  to  the  use  for 
which  it  was  taken. 

Rehman  v.  New  Albany  Belt  &  Terminal 


R.  Co.  8  Ind.  App.  200,  35  N.  E.  292;  Con- 
solidated Traction  Co.  v.  Jordan,  36  Ind. 
App.  156,  75  N.  E.  301;  White  v.  Chicago, 
St.  L.  &  P.  R.  Co.  122  Ind.  317,  7  L.R.A. 
257,  23  N.  E.  782;  New  Jersey,  I,  &  I.  R. 
Co.  V.  Tutt,  168  Ind.  209,  80  N.  E.  420 ;  El- 
liott, Railroads,  2d  ed.  §  1004;  Lafayette  PI. 
Road  Co.  V.  New  Albany  &  S.  R.  Co.  13  Ind. 
90;  Swinney  v.  Ft.  Wayne,  M.  &  C.  R.  Co. 
59  Ind.  205;  Lafayette,  M.  &  B.  R.  Co.  v. 
Murdock,  68  Ind.  137;  Chicago  &  I.  C.  R. 
Co.  V.  Hunter,  128  Ind.  213,  27  N.  E.  477; 
Chicago  &  W.  M.  R.  Co.  v.  Hunchcon,  130 
Ind.  529,  30  N.  E.  636;  Indiana,  I.  &  I.  R. 
Co.  V.  Rinehart,  14  Ind.  App.  588,  43  N.  E. 
238;  Roushlange  v.  Chicago  &  A.  R.  Co.  115 
Ind.  106,  17  N.  E.  198. 
The  statutes  of  Indiana  in  force  at  the 


such  purpose  only  of  taking,  removing,  and 
using  any  earth,  gravel,  stone,  timber,  or 
other  materials  on  or  from  the  land  so 
taken.  ...  On  the  other  hand,  the 
owner  of  the  fee  parts  with  no  other  or  fur- 
ther right  than  the  statute  confers.  The 
fee  of  the  land  remains  in  him,  subject  to 
the  easement  acquired.  The  rights  of  the 
company  and  those  of  the  owner  in  fee  thus 
far  are  as  distinct  and  separate,  and  in  legal 
contemplation  are  each  as  independent  of 
the  other,  as  the  rights  of  adjoining  land 
owners  in  fee."  Henry  v.  Dubuque  &  P.  R. 
Co.  2  Iowa,  288. 

And  in  Hollingsworth  v.  Des  Moines  & 
St.  L.  R.  Co.  63  Iowa,  443,  19  N.  W.  325, 
it  is  said  to  be  certainly  true  that  "a  rail- 
way corporation  acquires  but  a  limited 
right  or  interest  in  lands  condemned  under 
the  statute  for  right  of  way  purposes. 
.  .  .  The  right  acquired  by  it  by  virtue 
of  the  condemnation  proceedings  is  to  oc- 
cupy and  use  the  surface  of  the  land  taken 
for  the  purposes  of  its  railway,  and  to  ap- 
propriate and  use  so  much  of  the  earth 
or  other  material  upon  the  land  as  may  be 
necessary  for  the  construction  and  repair  of 
its  road.  The  owner  of  the  land  is  not  de- 
vested of  his  title,  and  the  interest  remain- 
ing in  him  may  in  some  cases  be  of  great 
value.  If  the  land  should  be  underlaid  with 
stone,  coal,  or  other  mineral,  the  owner 
would  have  the  right,  doubtless,  to  quarry 
or  mine  the  "same,  provided  this  could  be 
done  without  interfering  with  the  use  of  the 
surface  by  the  railroad  company;  .  .  . 
and  he  would  doubtless  have  the  right  to 
remove  from  the  surface  any  of  the  mate- 
rials enumerated  in  the  statute,  which  are 
not  required  by  the  railroad  company  for  j 
the  use  to  which  it  is  authorized  to  ap- 
propriate   them." 

Also,  in  Brainard  v.  Clapp,  10  Cush.  6, 
57  Am.  Dec.  74,  it  is  laid  down  as  a  gen- 
eral rule  that  prima  facie  railroad  com- 
panies which  are  authorized  by  charter  to 
take  land  for  roadways  are  also  authorized 
to  do  all  acts  within  the  5  rods,  which  by 
law  constitute  their  limits,  in  taking  away 
or  leaving  gravel,  trees,  stones,  and  other 
objects,  which  in  their  judgment  may  be 
45  L.R.A.(N.S.) 


necessary  and  proper  to  the  grading  and 
leveling  the  road,  in  adjusting  and  adapt- 
ing it  to  other  roads,  bridges,  buildings,  and 
the  like,  so  as  to  render  it  most  conducive 
to  all  the  public  uses  which  the  railroad  is 
designed  to  accomplish.  Whatever  acts, 
therefore,  are  requisite  to  the  safety  of  pas- 
sengers on  the  railroad,  to  the  agents,  serv- 
ants, and  persons  employed  by  the  com- 
pany, and  to  the  safe  passage  of  travelers 
on  and  across  highways  and  roads  connect- 
ed with  it,  and  which  can  be  done  within  the 
limits  of  5  rods,  the  company  have  a  right, 
under  their  act  of  incorporation,  to  do. 
This  is  embraced  in  the  idea  of  "taking" 
land  for  public  use.  It  is  an  appropria- 
tion of  the  land  to  all  the  uses  of  the  land 
for  the  road,  necessary  and  incidental.  The 
court  goes  on  to  say  that  "by  the  common 
law,  the  fee  of  the  soil  over  which  a  public 
way  of  any  kind  is  laid  remains  in  the 
owner;  that  he  is  entitled  to  the  herbage 
and  trees  growing  on  it,  and  the  minerals 
under  it." 


— ^right  to  use  material  on  other  parts  of 

the  road. 

The  general  rule  seems  to  be  that  when 
it  is  necessary  to  remove  material,  such  as 
earth,  in  constructing  the  road  on  its  es- 
tablished grade,  or  changing  the  grade 
over  a  right  of  way,  such  material  may  be 
used  by  the  company  even  on  other  parti^ 
of  the  road.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Hadley;  New  Orleans,  B.  R.  V.  &  M. 
R.  Co.  V.  Brown,  64  Miss.  482,  1  So.  637; 
Wilson  V.  Beaver  Valley  R.  Co.  17  Pa.  Dist. 
R.  151.  But  see  Hendler  v.  Lehigh  Valley 
R.  Co.  and  Cliapin  v.  Sullivan  R.  Co.  infra. 

But  when  the  removal  of  such  material 
is  not  necessary  in  constructing  the  road 
on  grade,  the  company  has  no  right  to  re- 
move it  simply  for  use  elsewhere.  Hendrix 
V.  Southern  R.  Co.  —  N.  C.  — ,  77  S.  E. 
1001:  Hendler  v.  Lehigh  Vallev  R.  Co.  201) 
Pa.  256,  103  Am.  St.  Rep.  1005,  58  Atl. 
486;  WMlson  v.  Beaver  Valley  R.  Co.  supra 
{dictum). 

The   rule   laid   down   in    Hendler   v.  Le- 
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time  of  the  original  condemnation  in  1869 
did  not  require  the  railroad  company  to  file 
"map  and  profile''  at  time  of  condemnation, 
but  only  before  construction. 

Southern  Indiana  R.  Co.  v.  Indianapolis 
&  L.  R.  Co.  108  Ind.  300,  13  L.R.A.(N.S.) 
197,  81  N.  E.  65. 

In  the  absence  of  statutory  limitation,  the 
appellant  had  the  right  to  change  the  grade 
on  its  original  right  of  way,  without  in- 
curring any  liability  to  the  appellees,  so 
long  as  it  confined  its  work  to  the  limits  of 
its  right  of  way,  and  did  not  disturb  the 
surface  of  the  adjoining  land. 

Cassidy  v.  Old  Colony  R.  Co.  141  Mass. 
174,  5  N.  E.  H2;  Nichols,  Em.  Dom.  §  126; 
Lewis,  Em.  Dom.  §  1271;  Kotz  v.  Illinois  C. 
R.  Co.  188  III.  578,  59  N.  E.  240;  Earlywine 


Y.  Topeka,  S.  &  W.  R.  Go.  43  Kan.  746,  23 
Pac.  940. 

In  the  absence  of  statutory  limitation,  a 
railway  company  has  the  right  to  take  ma- 
terials, such  as  timber,  stone,  and  earth, 
from  its  right  of  way  at  one  point,  and  take 
it  and  uae  it  elsewhere,  in  either  the  con- 
struction or  maintenance  of  its  line  of  road. 

Lewis,  Em*  Dom.  2d  ed.  §  587;  Lime  Rock 
R.  Co.  ▼.  Farnsworth,  86  Me.  127,  29  Atl. 
957;  Taylor  v.  New  York,  &  L.  B.  R.  Co.  38 
N.  J.  L.  30;  Hayden  t.  Skillings,  78  Me.  413, 
6  Atl.  830;  New  Orleans,  B.  R.  V.  &  M.  R. 
Co.  y.  Brown,  64  Miss.  482,  1  So.  637;  Kly- 
ton  Land  Co.  v.  South  &.  North  Ala.  R.  Co.' 
95  Ala.  631,  10  So.  272;  Walker  v.  Illinois 
C.  R.  Co.  215  ni.  610,  74  N.  E.  812. 

Where  land  is  acquired  for  railroad  pur- 


high  Valley  R.  Co.  supra,  against  the  use  of 
materials  elsewhere,  ia,  in  terms,  however, 
broader  in  its  application,  and  would  seem  | 
to  apply  to  materials  necessarily  removed  ' 
for  grading  purposes  as  well  as  to  mate-  { 
rials  removed  solely  for  use  elsewhere.  It  i? 
said  that  the  implied  right  of  a  railroad 
company  to  use  materials  excavated  from 
its  right  of  way  for  the  construction  of  its 
road  through  the  property  of  the  landowner 
extends  no  further  as  against  each  owner 
than  the  boundary  of  his  own  land.  The 
land  has  been  subjected  to  a  servitude  for 
the  construction  and  maintenance  of  a  rail- 
road through  it,  but  not  for  the  construc- 
tion or  maintenance  of  a  road  through  any 
other  land.  If  materials  are  taken  from 
within  the  limits  of  his  land  for  use  else- 
where, the  company  must  make  additional 
compensation.  It  would  seem  from  the  re- 
port of  the  case,  however,  that  the  removal 
of  the  sand  was  not  neeccssary  for  grading 
purposes  at  that  point,  but  was  undertaken 
for  the  sole  purposes  of  use  elsewhere.  But 
in  the  later  case  of  Wilson  v.  Beaver  Val- 
ley R.  Co.  supra,  this  case  was  commented 
upon,  and  the  rules  as  stated  above  are  de- 
duced as  correct  ones.  In  the  Wilson  Case 
attention  is  called  to  the  fact  that  the 
Hendler  Case  was  one  of  trespass  for  taking 
sand  from  outside  the  right  of  way,  but 
it  is  treated  as  if  the  taking  occurred  with- 
in the  right  of  way,  the  court  expressly 
stating  that,  under  the  circumstances  of 
the  taking  and  use,  the  question  whether 
it  was  taken  within  or  outside  the  limits  of 
the    right    of    way    was    immaterial. 

And  Chapin  v.  Sullivan  R.  Co.  39  N.  H. 
564,  75  Am.  Dec.  237,  seems  to  lay  down 
a  rule  as  broad  as  that  of  the  Hendler  Case. 
There  it  was  held  that  a  railroad  company 
holding  the  right  under  agreement  to  con- 
struct and  use  a  track  upon  certain  land 
has  a  permissive  license  to  use  stone  from 
such  right  of  way  only  in  constructing  that 
portion  of  the  track,  \)"t  has  no  right  to 
aopropriate  the  stone  for  use  elsewhere: 
stone  necessarily  excavated  in  grading  that 
portion,  and  not  actually  used  in  its  con- 
struction, belongs  to  the  fee  owner. 
45  L.R.A.(N.S.) 


— ^right   to    sell. 

While,  as  shown  above,  it  is  generally 
held  that  a  railroad  company  has  the  right 
to  appropriate  materials  from  the  right  of 
way  for  its  own  use,  and  to  remove  mate- 
rials when  their  removal  is  reasonably  neces- 
sary for  the  safety  and  convenience  of  the 
road,  the  company  has  no  right  to  sell  such 
materials  to  third  parties;  the  taking  or 
granting  of  land  for  right  of  way  is  limited 
to  purposes  of  public  use,  that  is,  railroad 
purposes,  and  such  purposes  do  not  include 
the  sale  of  material  for  profit  to  the  com- 
pany. 

Thus  a  railroad  company  has  no  right  to 
sell  sand  (Nashville,  C.  &  St.  L.  R.  Co.  ▼. 
Karthaus,  150  Ala.  633,  43  So.  791),  or 
stone  (Aldrich  v.  Drury,  8  R.  I.  554,  5  Am. 
Rep.  624)  or  coal  (Lyon  v.  Gormley,  53 
Pa.  261,  6  Mor.  Min.  Rep.  383), 

Nor  does  the  company  have  the  right  even 
to  give  away  material,  such  as  grass 
(Bailey  v.  Sweeney,  64  N.  H.  296,  9  Atl. 
543),  or  ice  (Julien  v.  Woodsmall,  82  Ind. 
568). 

— herbage. 

It  is  held  that  a  railroad  company  has  the 
authority  to  remove  from  its  right  of  way, 
taken  by  eminent  domain,  all  things  grow- 
ing thereon  the  removal  of  which  it  may 
deem  necessarily  conducive  to  the  safe  man- 
agement of  its  road;  and  therefore  its  sec- 
tion foreman  is  not  liable  in  trespass  for 
obeying  the  company's  orders  to  cut  and 
carry  away  grass  growing  upon  the  right 
of  way,  in  order  to  prevent  the  spread  of 
fire.  Hayden  v.  Skillings,  78  Me.  413,  6 
Atl.  830. 

And  where  a  railroad  company  takes  land 
for  a  right  of  way,  by  survey  and  location 
under  charter  powers,  the  fee  owner  has  no 
right  to  enter  at  will  upon  such  right  of 
way,  and  cut  and  take  therefrom  the  herb- 
age and  other  products  of  the  soil  growing 
thereon;  the  company  has  the  right  to  the 
sole  and  exclusive  possession  of  the  land 
within  the  lines  of  the  road  while  in  the 
exercise  of  the  easement.  Troy  &  B.  R.  Co. 
V.  Potter,  42  Vt.  265,  1  Am.  Rep.  325. 

And   where   a    railroad    company    takes 
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poses,  a  railroad  company  may  use  the  land 
for  any  lawful  purpose  in  connection  with 
its  railroad  business. 

Cumipins  ▼.  Des  Moines  &  St.  L.  R.  Co. 
63  Iowa,  397,  19  N.  W.  268;  Brinkley  v. 
Southern  R.  Co.  135  N.  C.  654,  47  S.  E.  791 ; 
Union  Traction  Co.  v.  Pfeil,  39  Ind.  App. 
51,  78  N.  E.  1052;  Louisville  &  N.  R.  Co.  v. 
Scomp,  124  Ky.  330,  98  S.  W.  1024;  Canton 
V.  Canton  Cotton  Warehouse  Co.  84  Miss. 
268,  65  L.R.A.  661,  105  Am.  St.  Rep.  428,  36 
So.  266;  Lilley  ▼.  Pittsburg,  V.  &  C.  R.  Co. 
213  Pa.  247,  62  Atl.  852. 

Messrs.  George  E.  Easley  and  S.  A. 
Hays,    for    appellees : 

As  a  part  of  the  condemnation  proceed- 
ings had  by  appellant's  predecessor  in  1869, 
it  was  necessary,  before  the  construction  of 


the  road  through  the  lands  in  controversy, 
that  a  map  and  profile  be  filed  in  the  office 
of  the  clerk  of  the  county  through  which  the 
proposed  road  was  to  pass. 

Southern  Indiana  R.  Co.  v.  Indianapolis  & 
L.  R.  Co.  168  Ind.  371,  13  L.R.A.(N.S.) 
197,  81  N.  E.  65. 

The  location  of  an  easement  cannot  be 
changed  by  either  without  the  other's  con- 
sent after  it  has  been  once  established,  ei- 
ther by  the  express  terms  of  the  grant  or  by 
the  acts  of  the  parties. 

14  Cyc.  1205;  10  Am.  &  Eng.  Enc.  Law, 
429. 

It  is  discretionary  with  the  court  to  al- 
low a  supplemental  pleading  to  be  filed  dur- 
ing the  trial. 


land  for  a  right  of  way  under  charter  pow- 
ers, it  acquires  thereby  the  right  to  the 
absolute  and  exclusive  possession  of  the 
land  so  taken,  as  against  the  fee  owner,  so 
far  as  to  secure  fully  every  purpose  for 
which  the  road  is  made  and  used;  and,  ac- 
cordingly, such  fee  owner  has  no  right  to  cut 
and  carry  away  the  turf  from  the  right  of 
way,  since  such  act  on  his  part  would  result 
in  the  raising  of  dust  by  the  motion  of 
trains,  which  would  be  annoying  to  pas- 
sengers, injurious  to  machinery,  and  ex- 
pensive to  the  company.  Connecticut  &  1*. 
River  R.  Co.  v.  Holton,  32  Vt.  43. 

But  it  has  been  held  that,  in  instruct- 
ing the  jury  as  to  the  amount  of  damages  to 
be  assessed  for  the  appropriation  of  a  rail- 
road right  of  way,  MWiere  the  court  has  al- 
ready explained  that  the  fee  remains  in  the 
landowner  subject  to  the  use  by  the  rail- 
road company  for  the  purposes  of  its  road, 
it  is  not  reversible  error  for  the  court  to 
refuse  to  instruct  also  that  the  fee  owner 
has  the  right  to  all  grass  and  other  vege- 
tables which  shall  grow  thereon,  since  such 
instruction  was  practically  included  in  the 
instruction  already  given,  the  holding  thus 
implying  that  such  owner  has  the  right  to 
such  grass  and  vegetables.  Leavenworth, 
T.  &  S.  W.  R.  Co.  V.  Paul,  28  Kan.  816. 

And  although  a  railroad  company  which 
has  acquired,  by  condemnation,  land  for  its 
purposes,  has  a  riqht  to  remove  grass  from 
its  right  of  way,  if  that  is  reasonably  neces- 
sary as  a  precaution  against  the  spread  of 
fire,  such  company  has  no  right  to  sell  or 
give  away  the  grass,  or  to  appropriate  the 
hay,  and  if  the  company  refuses  to  allow 
the  fee  owner  to  take  the  grass  after  it  has 
been  cut,  and  gives  it  to  one  of  its  servants, 
such  company  will  be  liable  in  conversion  to 
the  fee  owner.    Bailey  v.  Sweeney,  supra. 

— ice. 

It  seems  that  the  right  to  take  ice  from 
the  right  of  way  remains  in  the  fee  owner. 

Thus,  it  is  held  that  one  who  trespasses 
upon  the  railroad  right  of  way  and  takes 
ice  therefrom  is  liable  in  damages  to  the 
fee  owner,  since  the  latter  owns  the  ice,  even 
45  L.R.A.(N.S,) 


though  he  may  not  have  a  right  to  enter 
and  cut  it,  and  the  railroad  company,  not 
having  the  right  to  take  anything  from 
the  right  of  way,  except  in  the  contitruction, 
repair,  or  operation  of  its  road,  could  not 
license  another  to  take  ice  for  his  own  use. 
Julien  V.  Woodsmall,  supra. 

However,  where  property  bordering  on 
a  stream  is  condemned  for  a  railroad  right 
of  way,  and  the  company  states  in  its  peti- 
tion that  it  will  require  all  the  land  for 
ditches  and  side  tracks,  the  bare  legal  right 
to  ice  formed  in  the  river  in  front  of  such 
land  will  remain  in  the  landowner  as  before, 
but  the  exercise  of  that  right  will  probably 
be  an  impossibility,  and  the  lots  will  have 
no  value  for  ice  purposes,  and  therefore  the 
value  of  such  ice  is  an  element  in  the  value 
of  tlie  land  to  be  taken,  and  is  proper  to  be 
considered  by  the  jury  in  assessing  dam- 
ages. Rock  Island  &.  P.  R.  Co.  v.  Leisy 
Brewing  Co.  174  111.  547,  51  N.  E.  572. 

— sand. 

Where,  bv  ajrreement,  a  railway  company 
obtains  a  right  of  way  over  certain  land,  it 
has  no  right  to  use  sand  therefrom  'for  the 
construction  or  maintenance  of  its  road 
beyond  the  boundaries  of  that  land,  without 
extra  compensation.  Hendler  v.  Lehigh  Val- 
lev  R.  Co.  209  Pa.  266,  103  Am.  St.  Rep. 
1005,  58  Atl.  486. 

And  further,  a  railroad  company  holding 
by  quitclaim  deed  the  right  of  way  over  and 
through  certain  land,  "for  all  purposes  con- 
nected with  the  construction,  use,  and  occu- 
pation of  said  railroad,"  has  a  right  of 
way  only  for  the  use  of  the  road,  and  not 
for  the  appurtenances  thereof;  and  al- 
though under  statute  the  company  might 
condemn  land  for  the  use  of  the  road,  and 
also  for  its  appurtenances,  here  the  com- 
pany accepted  a  conveyance  granting  less, 
and  therefore  it  has  no  right  under  such 
deed  to  use  material,  such  as  sand,  for  the 
construction  of  an  appurtenance  like  a 
roundhouse,  even  at  a  point  upon  the  land 
conveyed.  The  court  remarks  tliat  if  the 
casement  extended  to  such  work  at  that 
point,  it  would  extend  to  all  like  work  upon 
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Apb., 


Kimble  v.  Seal,  92  Ind.  276;  Pouder  v. 
Take,  132  Ind.  327,  30  N.  E.  880. 

The  assessment  of  damages  for  lands 
taken  for  right  of  way  includes  the  prob- 
able damages  that  will  result  from  fire  by 
operation  of  the  road,  obstruction  of  access 
to  buildings,  the  exposure  of  persons  and 
property  to  injury,  and  the  cutting  oflf  of 
flowage  of  water,  and  similar  natural  re- 
sults. 

Lafayette  PI.  Road  Co.  v.  New  Albany  A 
S.  R.  Co.  13  Ind.  00,  74  Am.  Dec.  246 ;  Swin- 
ney  v.  Ft.  Wayne,  M.  &  C.  R.  Co.  69  Ind. 
205;  Lafayette,  M.  &  B.  R.  Co.  v.  Murdock, 


68  Ind.  137 ;  Indiana,  I.  &  I.  R.  Co.  v.  Rine- 
hart,  14  Ind.  App.  588,  43  N.  E.  238. 

All  resulting  damages,  whether  present  or 
prospective,  must  be  assessed,  and  all  in- 
juries that  may  naturally  result  from  the 
construction  and  operation  of  the  road,  in> 
eluding  the  necessary  side  tracks,  are  to'  be 
considered. 

Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind. 
308,  3  Am.  St.  Rep.  650,  15  N.  E.  451;  Sher- 
lock T.  Louisville,  N.  A.  A  C.  R.  Co.  115 
Ind.  22,  17  N.  E.  171 ;  White  v.  Chicago,  St. 
L.  &  P.  R.  Co.  122  Ind.  317,  7  L.R.A.  257, 
23  N.  E.  782;   Chicago  &  I.  C.  R.  Co.  v. 


the  company's  road,  without  regard  to  the 
remoteness  thereof.  Vermilya  v.  Chicago, 
M.  &  St.  P.  R.  Co.  66  Iowa,  606,  55  Am. 
Rep.  279,  24  N.  W^  234. 

And  where  land  is  granted  to  a  railroad 
company  simply  for  the  use  and  occupation 
of  a  road,  the  grantor  retains  the  title  to 
the  land  subject  to  that  easement,  and  has 
the  right  to  remove  sand  from  within  the 
right  of  way,  if  such  removal  does  not  in- 
terfere with  the  company's  use  and  occupa- 
tion.    Ibid. 

So,  a  railwav  company  which  owns  an 
easement  only  for  right  of  way  purposes  has 
no  right  to  make  excavations  within  such 
right  of  way,  and  take  sand  therefrom  and 
sell  the  same  to  third  parties;  and  if  it  does, 
it  will  be  liable  in  trover  to  the  owners  of 
the  fee.  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Karthaus,  150  Ala.  633,  43  So.  791. 

— soil. 

The  weight  of  authority  is  to  the  effect 
that  a  railroad  company  is  entitled  to  take 
soil  necessarily  removed  from  its  right  of 
way,  and  use  it  even  on  other  parts  of  its 
road.  See  supra,  "Right  to  use  material 
on  otlier  parts  of  the  road." 

Thus,  a  railroad  company  which  has  se- 
cured, by  condemnation  proceedings,  a  right 
of  way  through  certain  land,  has  a  right 
to  dig  dirt  and  remove  it  therefrom  for  use 
on  other  parts  of  its  road,  and  the  landown- 
er has  no  cause  of  action  therefor,  even 
though  the  removal  of  such  dirt  causes  un- 
sightliness  of  the  land,  or  unhealthiness 
from  water  standing  in  the  pits,  or  incon- 
venience to  the  owner  in  crossing  over  the- 
right  of  way.  New  Orleans,  B.  R.  V.  &  M. 
R.  Co.  V.  Brown,  64  Miss.  482,  1  So.  637.  To 
the  same  effect  is  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Hadley. 

And  having  acquired  such  right  under 
one  appropriation,  the  company  has  the 
same  right  to  the  materials  removed  from 
the  old  right  of  way  in  making  a  change  of 
grade  under  a  later  appropriation.  C'lea'e- 
land,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley. 

And  where  land  is  taken  for  a  right  of 
way  by  eminent  domain,  under  a  statute  au- 
thorizing railroad  companies  to  enter  such 
lands  and  thereon  "dig,  excavate,  and  em- 
bank, make,  lay  down,  and  construct"  the 
road,  the  company  has  a  right,  in  order 
45  L.R.A.(N.S.) 


properly  to  construct  its  road  on  its  es- 
tablished grade,  to  make  a  cut  and  remove 
the  earth  therefrom,  and  use  such  earth  for 
filling,  even  at  a  place  not  upon  the  land 
from  which  it  is  taken.  Wilson  v.  Beaver 
Valley  R.  Co.  17  Pa.  Dist.  R.  151. 

Also,  since  a  railroad  company  under  stat 
ute  acquires  in  its  right  of  way  such  an 
easement  as  to  give  it  the  right  to  use  mate- 
rials thereon  necessary  in  the  construction 
and  repair  of  its  road,  a  petition  in  trespass 
alleging  simply  that  the  company  dug  up 
and  removed  from  the  right  of  way  large 
quantities  of  dirt  and  soil,  and  dug,  blasted, 
and  quarried  large  quantities  of  stone,  is 
defective  and  subiect  to  demurrer,  if  it  fails 
to  allege  that  such  materials  were  not  neces- 
sary in  the  construction  or  repair  of  the 
road.  Earlywine  v.  Topeka,  S.  &  W.  R.  Co. 
43  Kan.  746,  23  Pac.  940. 

But  it  has  been  held  that  a  railroad  com- 
pany owning  a  right  ^  way  under  a  grant 
conveying  all  right,  title,  and  claim  to  so 
much  of  the  land  as  may  be  occupied  by 
the  road,  its  banks,  ditches,  and  works,  has 
no  right  to  remove  dirt  from  such  right  of 
way,  when  it  is  not  necessary  to  do  so  in 
the  use  of  the  right  of  way,  for  the  sole  pur- 
pose of  filling  at  other  places  i  a  mile  or 
more  from  the  land  in  question.  Hendrix 
v.  Southern  R.  Co.  —  N.  C.  — ,  77  S.  E. 
1001. 

— stone. 

Under  a  statute  authorizing  railroad  com- 
panies, for  the  location,  construction,  repair, 
and  convenient  use  of  their  roads,  to  take 
"land  and  all  materials  in  and  upon  it,"  a 
railroad  company  takes  not  only  an  interest 
in  the  land,  but  the  land  itself,  the  res, 
at  least  so  far  as  necessary  for  the  location, 
construction,  repair,  and  convenient  use  of 
the  road;  and  therefore  it  takes  all  marble 
or  limcrock  in  such  land  when  it  takes  the 
land,  and  is  entitled  to  have  the  damages 
for  such  taking  assessed.  Lime  Rock  R.  Co. 
v.  Farnsworth,  66  Me.  127,  29  Atl.  957. 

But  a  railroad  company  which  enters  up- 
on lands  under  an  agreement  with  the  owner 
whereby  it  has  a  right  to  construct  and  use 
a  track  thereon,  and  hold  the  same  as  long 
as  it  shall  be  used  for  railroad  purposes,  en- 
ters under  a  permissive  license  only,  and  al- 
though such  company  has  the  right  to  use 
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Hunter,  128  Ind.  213,  27  N.  E.  477;  Reh- 
man  v.  New  Albany  Belt  &  Terminal  R.  Co. 
8  Ind.  App.  200,  35  N.  E.  292;  Chicago,  I.  & 
E.  R.  Co.  V.  Patterson,  26  Ind.  App«205,  59 

N.  E.  688. 

Cos,  J., '  delivered  the  opinion  of  the 
court : 

This  was  an  action  by  appellees  to  recover 
damages  for  a  trespass  upon  their  lands  al- 
leged to  have  been  committed  by  appellant 
in  lowering  the  grade  of  its  tracks  on  an  es- 
tablished right  of  way  across  those  lands, 
and  in  doing  other  reconstruction  work  on 


its  railroad.  There  was  a  trial  by  jury, 
which  returned  a  general  verdict  for  appel- 
lees for  $1,000.  With  the  general  verdict 
the  jury  also  found  the  existence  of  certain 
material  facts  by  their  answers  to  interrog- 
atories which  had  been  submitted  to  them 
by  the  court.  From  a  judgment  on  the  gen- 
eral verdict  this  appeal  is  brought. 

The  errors  assigned,  and  not  waived,  are 
the  action  of  the  court  ( 1 )  in  granting  leave 
and  permitting  appellees  to  file  a  supple- 
mental complaint  on  oral  motion  after  the 
jury  had  been  sworn,  the  statements  of 
counsel  made,  and  part  of  the  evidence  for 


stone  excavated  from  such  land  in  the  con- 
struction of  that  part  of  the  road,  it  has  no 
right  to  appropriate  the  stone  for  use  else- 
where. Chapin  v,  Sullivan  R.  Co.  39  N.  H. 
.564,  75  Am.  Dec.  237. 

And  although  a  railroad  company  (or  its 
contractor)  may  rightfully  make  cuts  and 
remove  stone  therefrom   in   order   to   bring 


Western  U.  Teleg.  Co.  v.  Rich,  19  Kan.  517, 
27  Am.  Rep.  150. 

But  under  a  statute  authorizing  railroad 
companies  to  acquire  rights  of  way,  to- 
gether with  the  right  to  take,  remove,  and 
use  for  the  construction  and  repair  of  the 
xoad  and  its  appurtenances  any  earth,  grav- 
el, timber,  or  other  materials  on  or  from 


the  road  to  grade,  it  has  no  right  to  sell  |  the  land  so  taken,  such  companies  do  not 
such  stone.    Except  for  the  purposes  of  the  |  have  the  right  to  destroy  or  appropriate  all 


road,  the  stone  belongs  to  the  fee  owner,  and 
he  may  recover  from  the  company  the  money 
received  from  its  sale.  Aldrich  ▼.  Drury,  8 
R.  I.  554,  5  Am.  Rep.  624. 

— timber. 

Where  a  railroad  company  has  acquired 
by  assessment  of  damages  a  right  of  way 
over  certain  lands,  it  has  an  easement  there- 
in, and  becomes  entitled  to  the  timber  stand- 
ing upon  the  track  condemned  to  the  extent 
that  it  is  useful  in  the  construction  of  the 
line  of  road;  if  such  timber  is  not  service- 
able in  the  construction  of  the  road,  or  if 
it  is  not  designed  so  to  use  it,  the  fee  owner 
has  the  right  to  •  appropriate  it.  Taylor  v. 
New  York  &  L.  B.  R.  Co.  38  N.  J.  L.  28. 

A  railroad  company  which  takes  land  for 
a  right  of  way  has  a  right  to  cut  down  trees 
growing  within  the  limits  of  such  right  of 
way,  even  though  they  are  useful  to  the  fee 
owner  for  shade,  ornamental,  or  fruit  pur- 
poses, if  such  trees  obstruct  the  view  of  the 
track,  and  the  cutting  is  deemed  necessary 
to  the  safety  of  the  road  and  of  those  using 
it  and  working  on  it;  and  the  company  is 
the  sole  judge  of  what  the  exigency  requires 
in  this  respect.  Brainard  v.  Clapp,  10  Cush. 
6,  57  Am.  Dec.  74. 

And  the  right  of  such  railroad  company 
to  remove  trees,  and  to  do  whatever  else  is 
in  their  judgment  necessary  for  the  purposes 
incident  to  the  safe  and  beneficial  occupancy 
of  the  road,  may  be  exercised  not  only  orig- 
inally when  the  road  is  first  laid  out,  but 
the  right  continues  to  exist  afterward  when- 
ever occasion  may  arise.    Ibid. 

And  although  a  railroad  company  has  but 
an  easement  in  the  land  for  right  of  way 
purposes,  it  may  cut  down  trees  and  bushes 
thereon  if  necessary  for  the  efficient  use  of 
a  telegraph  line  built  by  it  upon  such  right 
of  way,  and  by  so  doing  it  gives  the  fee 
owner  no  claim  for  additional  compensation. 
4.">  L.R.A.fN.S.)  61 


the  timber  on  the  right  of  way  simply 
because  they  may  find  it  convenient  so  to 
do,  and  therefore  such  possible  appropria- 
tion of  the  timber  should  not  be  considered 
in  estimating  the  damages  to  the  fee  owner; 
unless  its  removal  is  necessary  for  the  con- 
struction or  repair  of  the  road,  the  timber 
belongs  to  him.  Preston  v.  Dubuque  &  P. 
R.  Co.  11  Iowa,  15. 

And  it  has  been  held  that  a  railroad  com- 
pany obtaining  but  an  easement  in  land, 
with  the  right  to  construct  a  road  thereon 
and  the  right  of  user,  has  no  right  to  the 
wood  growing  thereon,  but  that  remains  in 
the  fee  owner.    Blake  v.  Rich,  34  N.  H.  282. 

Mineral. 

As  to  the  right  to  minerals  under  the  sur- 
face of  street  or  highway  the  fee  of  which 
is  vested  in  the  public,  see  note  to  Lead- 
ville  V.  Bohn  Min.  Co.  8  L.R.A.(N.S.)  422: 
as  to  right  of  municipality  to  take  soil  or 
mineral  from  highway  to  injury  of  fee,  see 
note  to  Hamby  v.  Dawson  Springs,  12 
L.R.A.(N.S.)  1164;  and  as  to  uses  to  which 
a  railroad  right  of  way  may  be  devoted  as 
against  the  owner  of  the  fee,  see  note  to 
Anderson  v.  Interstate  Mfg.  Co.  36  L.R.A. 
(N.S.)  612. 

— in  general. 

As  a  genera]  rule,  land  acquired  by  a  rail- 
road company  for  a  right  of  way,  either  by 
condemnation  or  by  purchase  or  grant  from 
the  owner,  is  the  company's  private  prop- 
erty, although  charged  with  a  public  use; 
and  unless  restrained  by  the  terms  of  the 
grant,  or  by  its  charter  or  governing  stat- 
ute, it  may,  in  general,  use  the  right  of  way 
acquired  for  any  purpose  incident  to  its 
business  which  contributes  to  the  safe  and 
efficient  construction,  maintenance,  and 
operation  of  the  road,  and  for  which  a  right 
of  way  may  be  lawfully  used,  and  which  does 
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appellees  introduced;  (2)  in  overruling  ap* 
pellant's  motion  to  strike  out  the  supple- 
mental complaint;  (3)  in  overruling  appel- 
lant's motion  to  set  aside  the  submission, 
and  continue  the  cause  upon  the  filing  of  the 
supplemental  complaint;  and  (4)  in  over- 
ruling appellant's  motion  for  a  new  trial. 

The  filing  of  a  supplemental  complaint  is 
done  under  the  authority  of  §  138  of  the 
Civil  Code  (Acts  1881,  p.  264;  Burns's 
Anno.  Stat.  1908,  §  408),  which  provides 
that  ''the  court  may,  on  motion,  allow  sup- 
plemental pleadings  showing  facts  which  oc- 
curred after  the  former  pleadings  were  filed." 
Whether  such  a  pleading  may  be  filed  rests 
in  the  sound  discretion  of  the  trial  court, 
which  may  be  invoked  by  oral  motion.  Sec- 
tion 2  of  the  act  of  1903  (Acts  1903,  p.  338; 


Burns's  Anno.  Stat.  1908,  §  662),  which  pro- 
vides *'that  every  motion  to  insert  new  mat- 
ter or  to  strike  out  any  part  or  parts  of  any 
pleading;  deposition,  report,  or  other  paper 
in  the  ca\ise  shall  be  made  in  writing,  and 
shall  set  forth  the  words  sought  to  be  in- 
serted or  stricken  out,"  has  no  application 
to  a  motion  for  leave  to  file  a  supplemental 
pleading.  The  contention  of  appellant, 
therefore,  that,  because  the  motion  for  leave 
to  file  the  supplemental  complaint  was  not 
in  writing,  it  was  error  to  permit  it  to  be 
filed,  and  to  refuse  to  strike  it  out,  is  with- 
out support. 

Nor  is  there  anything  in  the  substance 
of  the  supplemental  complaint  which  estab- 
lishes the  correctness  of  the  contention  made 
in  behalf  of  appellant  that  the  court  erred 


not  materially  interfere  with  the  rights  of 
property  pertaining  to  the  adjacent  land. 
33  Cyc.  186. 

Generally,  a  railroad  company  in  acquir- 
ing lands  for  a  right  of  way,  whether  it  be 
by  grant  or  condemnation  proceedings,  is 
held  to  take  not  the  fee,  but  only  a  special 
interest  therein,  usually  termed  an  "ease- 
ment." This  special  interest  or  title  is 
taken  for  railroad  purposes,  that  is,  for  pub- 
lic purposes,  and  the  general  rule  is  that 
the  company  has  no  right  to  take  from  such 
right  of  way  any  minerals,  and  to  appro- 
priate them  to  its  own  use.  The  title  to 
any  minerals  found  or  existing  within  the 
limits  of  the  right  of  way  remains  in  the  fee 
owner. 

Thus,  it  is  said  that,  in  assessing  damages 
to  be  awarded  to  a  landowner  for  the  con- 
demnation of  a  railroad  right  of  way,  it  must 
be  remembered  that  the  company  takes  only 
the  easement  of  the  use  of  the  surface  of  the 
ground,  and  does  not  take  the  owner's 
estate  in  the  minerals.  Northern  P.  k  M. 
R.  Co.  V.  Forbis,  15  Mont.  452,  48  Am.  St. 
Rep.  692,  39  Pac.  671. 

And  in  assessing  damages  for  the  taking 
of  a  railroad  right  of  way,  where  practically 
the  entire  value  of  the  land  consists  in  the 
mineral  lying  60  to  100  feet  beneath  the 
surface,  since  the  railroad  company  obtains 
no  right  to  remove  or  appropriate  any  of 
such  mineral,  the  property  in  which  re- 
mains in  the  fee  owner  subject  only  to  the 
railroad's  right  to  surface  support,  evidence 
as  to  the  value  of  the  owner's  right  in  such 
mineral  ought  to  be  received  and  considered 
by  the  jury  in  mitigation  of  the  damages. 
Missouri,  K.  &  N.  W.  R.  Co.  v.  Schmuck,  69 
Kan.  272,  76  Pac.  836. 

And  where  a  railway  company  obtains 
its  right  of  way  by  condemnation,  an  in- 
struction to  the  jury  in  regard  to  the  as- 
sessment of  damages  for  such  taking,  that 
"no  legal  right  or  privilege  to  cross  over 
or  under  (the  railroad)  is  reserved"  to  the 
owner  of  the  fee,  is  erroneous,  since  under 
such  instruction  the  fee  owner  could  not 
erect  a  suspension  bridge  over  the  road,  or 
float  in  a  balloon  over  it  in  the  air,  or  even 
dig  coal  or  minerals  or  quarry  rock  in  the 
45  L.R.A.(N.S.) 


bowels  of  the  earth  beneath  the  roadbed. 
The  law  is  otherwise.  In  the  use  of  the  land 
the  railroad  company  has  the  paramount 
right;  but  the  fee  owner  has  also  the  right 
to  the  land  for  every  purpose  not  incompati- 
ble with  the  rights  of  the  road.  Kansas  C. 
R.  Co.  ▼.  Allen,  22  Kan.  285,  31  Am.  Rep. 
190. 

In  Evans  v.  Haefner,  29  Mo.  141,  5  Mor. 
Min.  Rep.  344,  it  was  said  that  where  land 
is  condemned  for  railroad  purposes,  the 
mineral  found  below  the  bed  of  the  road, 
the  excavation  of  which  is  not  necessary 
for  the  construction  of  the  road,  remains 
with  the  owner  of  the  soil;  but  that  the 
portion  that  must  be  removed  in  order  to 
build  the  road  cannot  be  claimed  by  him 
any  more  than  the  earth  or  rock  that  is 
removed.  The  ownership  of  excavations 
cannot  be  made  to  depend  on  the  question 
whether  or  not  they  are  necessary  in  the 
building  of  the  road,  but  when  land  is  con- 
demned, it  is  condemned  to  the  bed  of  the 
road,  and  the  property  in  that  which  is  con- 
demned vests  in  the  railroad  company  re- 
gardless of  that  question. 

And  in  Wilson  v.  Beaver  Valley  R.  Co. 
17  Pa.  Dist.  R.  151,  it  was  said  that  a  rail- 
road company  can  use  the  earth  necessa- 
rily removed  in  constructing  its  road  on  ita 
established  grade,  either  on  or  off  the  lands 
from  which  it  is  taken,  but  that  it  cannot 
take  earth  not  necessarily  removed  in  con- 
structing the  grade  simply  for  use  on  other 
parts  of  the  road,  without  additional  com- 
pensation. 

But  in  Hendler  v.  Lehigh  Valley  R.  Co. 
200  Pa.  256,  103  Am.  St  Rep,  1005,  68 
Atl.  486,  it  was  said  that  where  a  railroad 
company  obtains  a  right  of  way  for  its 
road  over  certain  land,  it  has  the  right  to 
use,  without  further  compensation,  all  suit- 
able materials  within  the  lines  of  its  way, 
for  the  construction  of  its  road  through  the 
property  of  the  landowner,  and  that  it 
makes  no  difference  whether  such  materials- 
are  above  or  below  grade. 

— coal. 

In  accordance  with  the  general  rule  stat- 
ed above,  it  is  held  that  in  proceedings  to- 
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in  refusing  to  strike  it  out,  or  to  set  aside 
the  submission  and  continue  the  cause.  It 
in  no  sense  changed  the  theory  or  nature 
of  the  cause  of  action  set  out  in  the  original 
complaint.  The  complaint  was  filed  while 
the  work  of  reconstruction  of  appellant's 
road  across  appellees*  lands  was  being  car- 
ried out,  and  in  it  certain  wrongful  acts 
were  alleged  as  being  committed  resulting  in 
certain  elements  of  damage.  The  supple- 
mental complaint  alleged  the  continuance  of 
the  same  wrongs  charged  in  the  complaint, 
and  the  completion  of  the  work,  and  counted 
upon  the  same  elements  of  damage  as  having 
been  fully  accomplished.  Schmoe  v.  Cotton 
(1906)  167  Ind.  364,  79  N.  £.  184,  and  cases 
there  cited. 
There  is  no  vital  difference  between  ap- 


pellant and  appellees  over  the  facts  involved 
in  the  case.  But  their  controversy  grows 
out  of  essentially  different  views  of  the  law 
which  should  be  applied  to  these  facts,  and 
the  controversy  is  involved  in  several  causes 
for  a  new  trial  which  appellant  contends  the 
trial  court  erred  in  overruling.  It  appears 
that  in  1869  appellant's  predecessor  ac- 
quired, by  appropriation  proceedings  under 
statutory  authority,  a  strip  of  ground  99 
feet  wide  for  a  permanent  right  of  way  for 
a  railroad  through  a  large  tract  of  ground 
now  owned  by  appellees.  The  damages  to 
the  land  occasioned  by  that  appropriation 
were  assessed  and  paid  to  the  predecessors 
to  appellees  in  the  ownership  of  the  land. 
At  the  time  the  instrument  of  appropriation 
'  was  filed  by  appellant's  predecessor  for  the 


take  a  right  of  way  by  eminent  domain,  the 
jury  who  are  to  assess  the  damages  should 
be  instructed  that,  subject  to  the  use  for 
which  the  land  is  taken,  the  title  to  any 
coal  that  may  underlie  the  land  so  taken  re- 
mains in  the  owner,  and  that  he  will  have 
the  right  to  dig  and  remove  it.  Eldorado, 
M.  &  S.  W.  R.  Co.  V.  Sims,  228  111.  9,  81  N. 
E.  782. 

Since  the  company  takes  no  title  to  coal 
tinder  the  surface  further  than  it  is  need- 
ed for  surface -support,  the  fee  owner  should 
be  allowed  the  full  market  value  of  the  land 
taken,  but  should  not  be  allowed  for  the 
value  of  unopened  coal  veins  beneath  the 
surface.  Searle  v.  Lackawanna  &  B.  R. 
Co.  33  Pa.  57,  5  Mor.  Min.  Rep.  353. 

So,  under  a  statute  giving  one  the  priv- 
ilege to  open,  construct,  complete,  and  use 
an  underground  railway  through  the  lands 
of  another,  the  grantee  of  the  privilege  has 
no  right  to  sell  coal  excavated  in  the  proc- 
ess of  building  the  railroad,  and  not  used  in 
the  completion  of  the  same.  Lyon  v.  Gorm- 
ley,  53  Pa.  261,  6  Mor.  Min.  Rep.  383.  In 
this  case  it  was  said  that  the  owner  of  the 
land  is  not  devested  of  his  right  to  the 
freehold,  nor  of  his  title  to  the  minerals 
therein.  The  act  authorizing  the  construc- 
tion of  the  railway  fastens  upon  his  land 
a  servitude,  but  it  does  not  disturb  any 
right  of  ownership  not  essential  to  thi^t 
servitude.  In  the  case  of  an  underground 
railway,  it  is  impossible  to  know  in  advance 
what  will  be  excavated,  and  if  that  which  is 
taken  out  is  to  belong  to  the  proprietor  of 
the  railroad,  it  is  impossible  to  estimate 
the  damages  to  the  owner  of  the  land.  An 
underground  railway  might  pass  through 
an  iron  ore  bed,  or  a  coal  mine,  or  even 
a  gold  mine. 

—gas. 

Similarly,  a  railroad  company  which  en- 
ters upon  land  without  color  t>f  title,  and 
acquires  by  adverse  user  a  right  of  way, 
and  thereby  only  an  easement,  has  no  right 
to  drill  gas  wells  within  such  right  of  way, 
against  a  gas  company  which  holds  by  lease 
the  exclusive  right  to  drill  gas  wells  in  an 
entire  tract  of  land  covering  the  right  of 
45  L,R.A.(N.S.) 


I  way;  the  gas  companv  in  such  case  stands 
I  in  the  position  of  the  owner  of  the  fee, 
and  is  entitled  to  an  injunction  restraining 
the  railroad  company  from  drilling  the 
wells.  Consumers^  Gas  Trust  Co.  v.  Amer- 
ican Plate  Glass  Co.  162  Ind.  393,  68  N.  E. 
1020. 

—oil. 

Under  the  same  general  rule,  under  a 
grant  to  a  railwav  company  of  "a  full  and 
free  right  of  way"  "in,  upon,  and  through 
the  lands"  of  the  grantor,  the  company  ac- 
quires but  an  easement  in  such  land,  and 
not  the  fee  in  the  very  corpus  or  body  of 
the  soil  nor  the  minerals  therein,  and,  con- 
sequently, such  company  has  no  right  to 
extract  oil  from  the  land,  and  thus  entail 
irreparable  damage  upon  the  fee  owner 
by  draining  the  oil  from  his  adjoining 
land.  Uhl  v.  Ohio  River  R.  Oo.  61  W.  Va. 
106,  41  8.  £.  340. 

And  under  a  conveyance  of  a  right  of 
way,  which  in  law  contemplates  only  an 
easement,  "together  with  the  right  to  take 
and  use  all  the  timber,  earth,  stone,  and 
minerals  existing,  or  that  may  be  -found, 
within  the  right  of  way"  granted,  the  rail- 
road company  has  no  right  to  take  petro- 
leum oil  from  beneath  the  surface.  Right 
of  Way  Oil  Co.  v.  Gladys  Citv  Oil,  Gas  ft 
Mfg.  Co.  —  Tex.  — ,  167  S.  W.  737. 

And  where  a  railroad  seeks  to  condemn 
oil  lands  for  a  right  of  way,  since  it  there- 
by will  acquire  no  title  to  the  oil  beneath 
the  surface,  and  no  right  to  dig  for  it,  and 
since  such  oil  is  reserved  to  the  owner, 
who  may  draw  it  all  from  under  the  ri^ht 
of  way  to  wells  upon  his  own  adjoining 
land,  subject  only  to  the  railway's  right  of 
support,  the  company  should  be  allowed  to 
show,  if  it  can,  that  this  reserved  inter- 
est in  the  oil  is  of  a  determinative  value  to 
the  landowner,  distinct  and  apart  from  the 
value  of  the  easement,  and  that  value  when 
shown  must  be  taken  into  account  in  de- 
termining the  damages  for  taking  the  ease- 
ment. Southern  P.  R.  Co.  v.  San  Fran- 
cisco Sav.  Union,  146  CaL  290,  70  L.R.A. 
223,  106  Am.  St.  Rep.  36,  79  Pac.  961,  2 
Ann.   Cas.   962. 
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Apb., 


purpose  of  acquiring  that  strip  of  ground, 
it  also  filed  in  the  office  of  the  clerk  of  the 
circuit  court  a  map  and  profile  of  the  route 
intended  to  be  adopted,  pursuant  to  the  re- 
quirements of  §  5194,  Burns's  Anno.  Stat. 
1008  (Rev.  Stat.  1852,  p.  409).  The  profile 
showed  that  the  grade  of  the  proposed  rail- 
road would  require  excavation  on  the  right 
of  way  so  acquired  from  zero  to  about  15 
feet  in  depth,  and  the  road  was  so  construct- 
ed with  a  single  track  on  the  land  appro- 
priated. Thus  was  the  railroad  maintained 
and  operated  until  1906,  when  appellant, 
which  had  become  the  owner  of  the  railroad, 
acquired  by  further  condemnation  an  addi- 
tional strip  of  appellees'  land  lying  along 
the  north  line  of  its  right  of  way,  which 
strip  was  20.5  feet  wide  for  substantially 


half  the  distance  through  appellees'  lands, 
and  40.5  feet  wide  for  the  rest.  In  this  lat- 
ter proceeding  appellant  was  also  given  the 
right  to  enter  upon  the  adjoining  premises 
of  the  appellees  at  a  certain  point  for  the 
purpose  of  deepening  and  widening  a  ditch 
which  crossed  the  old  right  of  way,  and  to 
deepen  and  widen  the  ditch  for  a  distance 
of  about  400  feet  south  from  the  center  line 
of  the  old  right  of  way.  The  appropriation 
proceeding  of  1906  was  authorized  by  stat- 
utes which  provide  for  the  improvement  of 
the  line  by  local  alterations.  Sections  5195 
(cl.  7),  6247,  and  5248,  Burns'  Anno.  Stat. 
1008.  In  this  proceeding  appellant's  com- 
plaint or  instrument  of  appropriation 
showed  the  purpose  of  acquiring  the  addi- 
tional land  for  its  right  of  way  to  be  to 


\ 


— water. 

Under  the  general  rule  in  these  cases,  by 
condemning  land  for  a  right  of  way,  a  rail- 
road does  not  secure  title  to  the  waters  of 
a  spring  thereon,  but  that  title  remains  in 
the  fee  owner;  accordingly,  in  assessing 
damages  to  him  for  the  taking  of  the  rierht 
of  way,  he  is  not  entitled  to  the  value  of 
the  spring,  but  only  to  the  loss  sustained 
by  him  by  reason  of  any  interference  with 
its  use.  Dilts  v.  Plumville  R.  Co.  222  Pa. 
516,  71  Atl.  1072. 

And  the  owner  of  land  who  grants  to  a 
railroad  company  a  right  of  way  over  the 
same  remains  the  owner  of  springs  and 
streams  thereon,  so  that  he  may  maintain 
an  action  against  a  third  person  for  wrong- 
ful interference  with  such  springs  or 
streams.  Smith  v.  Hollo  way,  124  Ind.  329, 
24  N.  £.  886. 

And  it  has  been  held  that  a  railroad  com- 
pany, although  it  owns  the  fee  in  the  lands 
it  occupies,  has  no  right  to  take  water  from 
a  stream  thereon,  even  for  use  in  its  loco- 
motives, to  such  an  extent  as  sensibly  to  di- 
minish the  supply  of  water  to  the  riparian 
owner  below,  unless  such  company  takes  the 
water  by  right  of  eminent  domain  and  pays 
for  it.  Pennsylvania  R.  Co.  v.  Miller,  112 
Pa.  34,  3  Atl.  780.  The  decision  in  this  case 
seems  to  rest,  however,  not  upon  the  right 
of  the  company  in  its  right  of  way,  but  up- 
on the  rules  of  riparian  ownership. 

But  a  railroad  company  holding  by  deed 
a  right  of  way  for  all  purposes  connected 
with  the  construction,  use,  and  occupation 
of  its  railway  has  the  right  to  dig  a  well 
upon  such  right  of  way  in  order  to  get  per- 
colating water  for  its  engines^  although  the 
digging  of  the  well  results  in  the  material 
diminution  and  almost  entire  exhaustion  of 
the  supply  of  water  upon  the  adjoining  land 
of  the  fee  owner.  Hougan  v.  Milwaukee  & 
St.  P.  R.  Co.  35  Iowa,  558,  14  Am.  Rep. 
502. 

— under  English  statutes. 

According  to  the  provisions  of  the  rail- 
ways clauses  consolidation  act  1845  (8 
k  9  Vict.  chap.  20),  §§  77-85,  with  resnect 
46.L.R.A.(N.S.) 


to  mines  lying  under  or  near  the  railway, 
the  promoters  of  railways  are  not  entitled 
to  any  mines  of  coal,  ironstone,  slate,  or 
other  minerals  under  any  land  compulsor- 
ily  purchased  by  them,  except  only  such 
parts  thereof  as  shall  be  necessary  to  be  dug 
or  carried  away  or  used  in  the  construction 
of  the  works,  unless  the  same  shall  have 
been  expressly  purchased.  Mines  lying  near 
the  railway  are  not  to  be  worked  by  the 
owner  if  the  company  is  willing  to  purchase 
them;  if  the  company  is  not  willing,  the 
owner  may  work  such  mines  according  to 
the  usual  manner  of  working  them  in  the 
district,  and  provision  is  made  for  com- 
pensation to  the  company  for  damages  oc- 
casioned by  improper  working. 

In  some  cases,  the  courl^  have  been 
asked  to  construe  the  meaning  of  the  word 
"'mines"  as  there  used,  and  it  has  been  held 
that  the  term  "mines"  as  used  in  that  stat- 
ute is  not  to  be  limited  to  deposits  worked 
by  underground  excavation,  but  includes 
as  well  those  reached  by  open  workings. 
Midland  R.  Co.  v.  Haunchwood  Brick  &. 
Tile  Co.  L.  R.  20  Ch.  Div.  552,  61  L.  J. 
Ch.  N.  S.  778,  46  L.  T.  N.  S.  301,  30  Week. 
Rep.  640;  Midland  R.  Co.  v.  Robinson.  J^ 
R.  15  App.  Cas.  19,  59  L.  J.  Ch.  N.  S.  442, 
62  L.  T.  N.  S.  194,  38  Week.  Rep.  577,  64 
J.  P.  580,  17  Eng.  Rul.  Cas.  516. 

Accordingly,  a  bed  of  clay  reached  by 
open  workings  is  a  mine  within  the  mean- 
ing of  the  statute  (Midland  R.  Co.  v. 
Haunchwood  Brick  &  Tile  Co.  supra) ;  also 
beds  of  ironstone  and  limestone  lying  close 
to  the  surface,  and  workable  only  by  ppen 
cast,  are  mines  within  the  reservation  of 
the  statute  (Midland  R.  Co.  v.  Robinson, 
supra ) . 

More  contention,  however,  has  arisen  over 
the  application  of  the  term  "minerals."  It 
has  been  argued  that  this  term  is  to  be  ap- 
plied to  any  earthy  or  metallic  substance 
that  has  a  special  commercial  value  in  and 
of  itself:  and  this  view  seems  to  have  been 
adopted  in  Loosemore  v.  Tiverton  &  N.  D. 
R.  Co.  L.  R.  22  Ch.  Div.  25.  51  L.  J.  Ch. 
N.  S.  570,  47  L.  T.  N.  S.  151,  30  Week. 
Rep.  628,  where  it  was  held  that  clay  which 
is  of  commercial  value  is  a  mineral  within 
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improve  the  line  of  railway  by  making  local 
alterations  by,  among  other  things,  cutting 
down  grades  and  laying  additional  tracks, 
and  they  filed  a  map  and  profile  showing 
the  grades  of  the  old  track  and  new,  and  pro- 
posed cuts  to  be  made  in  the  process  of  less- 
ening grades,  to  a  maximum  depth  of  30 
feet.  For  this  second  invasion  of  appellees' 
land  compensation  was  awarded  to  them  to 
the  value  of  the  land  taken,  and  of  a  fur- 
ther amount  as  damages  to  the  residue 
caused  by  taking  the  part  appropriated.  The 
award  was  paid  by  appellant  and  accepted 
by  appellees. 

Following  this  second  appropriation  ap- 
pellant's reconstruction  work  was  carried 
out.  The  ditch  was  deepened  and  widened 
as  contemplated,  and  grades  were  reduced  by 


cuts  to  a  maximum  depth  of  about  30  feet, 
or  about  15  feet  deeper  than  the  former 
cuts.  This  increased  depth  of  cut  was  sub- 
stantially all  within  the  limits  of  the  old 
right  of  way;  the  newly  acquired  ground 
being  used  for  a  part  of  the  slope  of  the 
north  side  of  the  cut. 

Appellees'  complaint  sought  compensation 
for  the  following  elements  of  damage  to 
their  land,  which  it  was  alleged  resulted 
from  this  reconstruction  work:  (1)  Exca- 
vating and  removing  great  quantities  of 
earth,  rock,  and  gravel  from  the  old  right 
of  way  in  increasing  the  cut  thereon  from 
15  to  30  feet  in  depth,  to  the  amount  of 
60,000.  cubic  yards,  and  converting  and  using 
it  for  fills  and  embankments  for  appellant's 
roadbed  at  other  places  on  appellees'  or  oth- 


the  reservation;  and  if  the  railway  com- 
pany digs  and  removes  it  when  not  neces- 
sary for  the  construction  of  its  works,  it  is 
liable  in  damages  to  the  landowner. 

Similarly,  under  a  deed  of  land  to  a  rail- 
road company,  reserving  "all  coal  and  other 
minerals  in,  under,  and  upon  said  land," 
the  word  "minerals"  is  obviously  used  not 
in  a  scientific,  but  in  a  commercial,  sense, 
nnd  must  be  taken  to  signify  any  inorganic 
substance  found  in  nature  having  sufficient 
value,  separated  from  its  situs  as  part  of 
the  earth,  to  be  mined,  quarried,  or  dug  for 
its  own  sake,  or  its  own  specific  uses;  and 
so  interpreted,  the  term  "minerals"  does 
not  include  common,  mixed  sand,  usable 
simply  as  material  for  grading.  Hendler  v. 
I^ehiffh  Valley  R.  Co.  209  Pa.  256,  103  Am. 
St.  Rop.  1005,  58  Atl.  486. 

And  in  Great  Western  R.  Co.  v.  Carpalla 
rnited  China  Clay  Co.  [1910]  A.  C.  83,  79 
]..  J.  Ch.  N.  S.  117.  101  L.  T.  N.  S.  785,  74 
J.  P.  57,  26  Times  L.  R.  190,  47  Scot.  L.  R. 
612,  this  "commercial  value"  test  was  ap- 
plied in  conjunction  with  others.  It  was 
held  that  china  clay  was  a  mineral  within 
the  exception  of  the  statute,  where  it  is  of 
considerable  value  commercially,  is  obtained 
by  open  workings,  is  not  a  part  of  the  or- 
dinary composition  of  the  soil  of  the  dis- 
trict, but  is  rare  and  exceptional. 

Similarlv,  in  Symington  v.  Caledonia  R. 
Co.  [1912]  A.  C.  87,  81  L.  J.  P.  C.  N.  S. 
156,  106  L.  T.  N.  S.  193,  it  was  held  that 
the  term  "minerals"  may  apply  to  freestone 
rock,  where  such  rock  does  not  form  the 
substratum  of  the  soil,  is  not  the  common 
rock  of  the  region,  and  is  of  special  com- 
mercial value,  and  where  it  is  understood 
to  be  a  mineral  in  the  vernacular  of  the 
mining  world,  of  the  commercial  world,  and 
of  landowners. 

In  these  two  cases,  it  will  be  noted  that 
stress  is  put  upon  the  fact  that  the  mineral 
in  question  was  not  commonly  a  part  of 
the  soil  of  the  region.  And  this  test,  rather 
than  the  commercial  value  test,  seems  to  be 
tile  one  recognized  in  the  later  cases. 

Til  us,  in  Great  Western  R.  Co.  v.  Blades 
riOOl]  2  Ch.  624,  70  L.  J.  Ch.  N.  S.  847, 
85  L.  T.  N.  S.  308,  65  J.  P.  791,  17  Times 
45  L.R.A.(X.S.) 


Lr.  R.  893,  21  Mor.  Min.  Rep.  425,  it  was 
held  that  clay  which  constitutes  the  soil 
itself,  and  lies  practically  at  the  surface 
of  the  ground,  although  it  may  have  special 
value,  is  not  a  mineral  within  the  statute, 
and  BO  is  not  excepted  from  a  conveyance 
to  a  railway  company.  And  that  rule  was 
followed  in  Todd,  B.  &  Co.  v.  North  Eastern 
R.  Co.  [1903]  1  K.  B.  603,  72  L.  J.  K.  B. 
N.  S.  337,  88  L.  T.  N.  S.  366,  67  J.  P.  105, 
19  Times  L.  R.  249. 

Likewise,  in  North  British  R.  Co.  v.  Bud- 
hill  Coal  &  Sandstone  Co.  [1010]  A.  C.  11G, 
79  L.  J.  P.  C.  N.  S.  31,  101  L.  T.  N.  S.  609. 
26  Times  L.  R.  79,  54  Sol.  Jo.  79  [1310] 
S.  C.  1,  47  Scot.  L.  R.  23,  it  was  held  that 
sandstone  which  forms  a  part  of  the  sub- 
stratum of  the  soil,  although  it  may  be  of 
a  high  commercial  value,  is  not  a  mineral 
within  the  reservation  of  the  statute. 

According  to  Lord  Gorell  in  North  Brit- 
ish R.  Co.  V.  Budhill  Coal  &  Sandstone  Co. 
supra,  several  interpretations  of  the  mean- 
ing of  the  term  "minerals"  in  this  statute 
either  have  been  made  or  may  be  suggested. 
"These  are  (1)  that  the  term  'minerals'  in- 
cludes everything  except  the  vegetable  sur- 
face, or  everything  except  the  mere  surface 
wliich  is  used  for  agricultural  purposes; 
(2)  that  it  includes  everything,  below  the 
soil  and  subsoil;  (3)  that  it  includes  every 
substance  which  can  be  got  from  underneath 
the  surface  of  the  earth  for  the  purpose  of 
profit;  (4)  that  it  includes  all  such  bodies 
of  mineral  substances  lying  together,  in 
seams,  beds,  or  strata,  as  are  commonly 
worked  for  profit,  and  have  a  value  inde- 
pendent of  the  surface  of  the  land;  (5)  that 
the  words  *othv  minerals'  include  miner- 
als which  can  reasonably  be  said  to  be  ejtm- 
dcm  generia  with  coal,  ironstone,  and  slate, 
and  that  stone  is  ejusdem  generis  with 
slate;  (6)  that  these  words  are  used  in  the 
ordinary  sense  in  which  they  are  under- 
stood and  used  by  landowners  and  those 
engaged  in  mining  and  commerce."  And 
Tx)rd  Gorell,  after  considering  each  on  prin- 
ciple and  authority,  concludes  that  the 
sixth  suggested  test  is  the  true  one. 

Where  terra  cotta  clay  was  admitted  to 
be  a  mineral  within  the  reservation,  it  was 
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er  UndB;  (2)  injury  by  washing  and  falling 
of  appellees'  lands  along  the  south  side  of 
the  old  right  of  way,  caused  by  the  greater 
depth  of  the  cut  thereon;  (3)  injury  by  in- 
creased volumes  of  water  gathered  on  the 
old  right  of  way  by  the  greater  depth  of  the 
cut»  and  cast  on  appellees'  lands;  (4)  injury 
to  a  farm  crossing  by  the  greater  depth  of 
the  cut  on  the  old  right  of  way;  (5)  injury 
to  springs  and  wells  by  the  additional  ex- 
cavation on  the  old  right  of  way;  (6)  in- 
jury to  the  lands  of  appellees  by  depositing 
thereon  along  the  line  of  the  ditch  the  earth 
removed  in  the  process  of  deepening  and 
widening  it  as  described  in  the  warrant  to 
appraisers  in  the  condemnation  proceeding 
of  1906. 

It  affirmatively  appears  from  the  answers 
to  interrogatories  which  the  jury  returned 
with  the  general  verdict  awarding  appel- 
lees $1,000  damages,  that  $600  of  this  sum 
was  compensation  for  earth,  rock,  and  gravel 
removed  and  converted,  relied  upon  as  the 
ftrst  element  of  damage  above  stated;  that 
$350  of  it  was  allowed  for  the  failure  of 
the  water  in  wells  and  springs,  the  fifth  ele- 
ment of  damage;  and  that  $50,  the  residue 
of  the  $1,000  awarded,  was  given  for  dam- 
age to  the  adjoining  land  along  the  ditch  by 
depositing  thereon  the  materials  removed  in 


deepening  and  widening  H,  the  sixth  element 
of  damage.  It  appears  from  other  answers 
that  nothing  was  awarded  on  account  of  the 
second,  third,  and  fourth  elements  of  dam- 
age, as  it  appeared  that  no  injury  had  been 
caused  by  washing  and  falling  of  lands  along 
the  south  side  of  the  cut,  or  from  increased 
volume  of  water  cast  on  appellees'  lands, 
and  that  the  destruction  of  the  farm  cross- 
ing was  contemplated  and  paid  for  in  the 
appropriation  of  1906,  and  another  provided 
in  a  different  place. 

The  verdict  for  appellees  for  $1,000  must 
therefore  rest  upon  the  first,  fifth,  and  sixth 
elements  of  damage.  Relating  .to  these  ele- 
ments of  damage,  the  evidence  shows  that 
60,000  cubic  yards  of  materials  were  re- 
moved from  the  old  right  of  way  in  the 
process  of  lowering  the  grade  of  appellant's 
railroad,  and  used  at  other  places  in  the 
reconstruction  work.  It  also  shows  that 
prior  to  this  reconstruction  wprk  a  concrete 
water  conduit  of  large  dimensions  extended 
across  and  underneath  the  railroad,  and  had 
for  its  outlet  a  ditch  or  perhaps  natural 
water  way  running  southward  across  that 
part  of  appellees'  lands  lying  south  of  the 
railroad.  From  the  side  of  this  ditch  near 
the  bottom,  at  a  point  on  appellant's  old 
right   of   way   about   midway   between    the 


held  that  when  the  company  does  not  pur- 
chase it,  the  owner  has  the  right  to  go  up- 
on the  railway  property  and  remove  the 
surface  and  dig  the  clay  by  open  workings, 
where  that  is  the  customary  method  of  get- 
ting it.  Ruabon  Brick  &  Terra  Cotta  Co.  v. 
Great  Western  R.  Co.  [1893]  1  Oh.  427,  62 
L.  J.  Ch.  N.  S.  483,  2  Reporte,  237,  68  L. 
T.  N.  S.  110,  41  Week.  Rep.  418. 

If  the  company  after  notice  refuses  to 
purchase,  the  mine  owner  may  work  his 
mines  in  a  manner  beneficial  to  himself  in 
order  to  win  the  largest  quantity  of  minerals 
that  the  mines  will  yield,  provided  he  does 
not  depart  from  the  usual  manner  of  work- 
ing in  the  district;  and  the  railway  com- 
pany is  not  even  entitled  to  adjacent  and 
subjacent  support.  Great  Western  R.  Co. 
V.  Bennett,  L.  R.  2  H.  L.  27,  36  L.  J.  Q.  B. 
N.  S.  133,  16  L.  T.  N.  S.  186,  15  Week.  Rep. 
647,  17  Eng.  Rul.  Cas.  706. 

Where  the  railway  company,  by  giving 
notice  that  it  will  purchase  the  minerals 
under  its  right  of  way,  thereby  erects  a  bar- 
rier between  the  owner's  mineral  property 
on  one  side  of  its  road,  and  his  mineral 
property  on  the  other  side,  such  owner  has 
a  right  to  make  passages  under  the  rail- 
road to  enable  him  to  work  the  several 
minerals,  and  to  be  compensated  by  the 
company  for  any  additional  expense  in- 
curred by  reason  of  such  method  of  work- 
ing; but  he  may  not  work  the  mines  by 
crossing  and  recrossing  the  company's  right 
of  way  upon  the  surface.  Midland  R.  Co. 
V.  Miles,  L.  R.  30  Ch.  Div.  634,  55  L.  J. 
45  L.R.A.(N.S.) 


Ch.  N.  S.  251,  53  L.  T.  N.  S.  381,  34  Week. 
Rep.  130. 

And  when  he  has  made  the  underground 
passage  to  the  mineral  deposit  on  the  other 
side  of  the  railway,  he  may  there  work  such 
minerals  upon  the  surface,  when  that  is 
the  customary  method.    Ibid. 

And  where  the  railway  company  requires 
the  support  of  the  minerals  underneath,  and 
prevents  the  owner  from  working  them,  it 
must  pay  him  therefor,  although  it  may  ap- 
pear that  independent  of  the  railway,  the 
getting  of  the  minerals  would  cause  the 
surface  of  the  land  to  subside.  Great  West- 
ern R.  Co.  V.  Flptchrr.  5  Hurlst.  k  N.  689, 
29  L.  J.  Exch.  N.  S.  253,  6  Jur.  N.  S.  961, 
2  L.  T.  N.  S.  803,  8  Week.  Rep.  501. 

A  railway  company  purchasing  tracts  of 
land  at  a  price  fixed  by  arbitrators,  noth- 
ing being  said  as  to  minerals,  does  not  ac- 
quire the  right  to  mines  and  minerals  there- 
in; the  fact  that  the  price  fixed  is  large 
does  not  warrant  the  presumption  that  the 
minerals  were  intended  to  be  included.  Re 
Metropolitan  Dist.  R.  Co.  45  L.  T.  N.  8.  103. 

According  to  railway  clause  consolidation 
act,  14  &  15  Vict.  chap.  51,  §  9,  a  railway 
company  has  power  to  enter  upon  any  ln^nd 
lying  in  the  intended  route  or  line  of  the 
railway,  and  to  fell  or  remove  any  trees 
to  the  distance  of  6  rods  on  either  side  of 
the  railroad.  Booth  v.  Mclntyre,  31  V. 
C.  C.  P.  183:  Foran  v.  Mclntyre.  45  U.  C. 
Q.  B.  288;  so,  also,  under  subsection  12  of 
§  6  of  R.  S.  C.  chap.  109;  McArthur  v. 
Northern  ft  P.  Junction  R.  Go.  16  Ont.  Rep. 
783.  H.  C.  Sh. 
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track  and  the  south  line  of  the  old  right  of 
way,  there  iasued  the  waters  of  a  spring 
which  flowed  through  the  lands  of  appellees 
and  served  the  stock  in  the  pasture  on  the 
place.  The  ditch  was  the  same  which  appel- 
lant, through  the  appropriation  of  1906,  ac- 
quired the  right  to  deepen  and  widen^  In 
doing  this  work  on  the  ditch,  the  old  outlet 
of  the  spring  was  cut  away,  and  after  this, 
and  the  completion  of  the  reconstruction 
work,  the  spring  no  longer  flowed.  It  ap- 
pears, also,  from  the  evidence  that  a  well  on 
that  part  of  appellees'  farm  south  of  the 
railroad  had  materially  failed,  after  the  re- 
construction work  was  done,  in  the  supply 
of  water  it  furnished.  The  evidence  also 
shows  that  the  earthy  materials  removed  in 
deepening  and  widening  the  ditch  pursuant 
to  the  right  acquired  by  the  appropriation 
of  1906  were  not  taken  away,  but  were  de- 
posited by  appellant  on  the  land  of  appellees 
along  the  line  of  the  ditch  where  the  work 
was  done. 

Appellant's  motion  for  a  new  trial,  which 
it  is  insisted  the  trial  court  erred  in  over- 
ruling, assigns  for  causes  that  the  assess* 
ment  of  the  amount  of  recovery  is  errone- 
ous, being  too  large;  that  the  damages  as- 
sessed by  the  jury  are  excessive;  that  the 
verdict  is  contrary  to  law;  that  the  verdict 
is  not  sustained  by  sufficient  evidence. 

The  theory  of  appellees'  complaint  as  to 
the  work  done  on  the  old  right  of  way  is 
that,  by  the  condemnation  proceedings  of 
1869,  the  appellant  acquired  an  easement 
for  railroad  purposes  across  the  farm  in- 
volved in  and  to  a  strip  of  land  99  feet  wide, 
and  from  zero  to  16  feet  in  depth,  and  not 
more.  This  theory  is  founded  on  the  as- 
sumption that  the  mere  fact  that  appellant's 
predecessor  flled  in  the  clerk's  office  at  the 
same  time  it  instituted  its  proceedings  to 
condemn,  the  map  and  profile  required  by  § 
5194,  supra,  placed  a  limitation  on  its  use 
of  the  easement,  and  prohibited  it  or  a  suc- 
cessor from  making  a  change  of  grade  on 
the  old  right  of  way  which  would  require 
excavation  deeper  than  15  feet.  Or,  to  state 
the  claim  of  appellees  in  another  way,  they 
contend  that  the  right  or  easement  of  ap- 
pellant, under  the  appropriation  of  1869, 
was  as  definitely  fixed  as  to  depth  as  it  was 
as  to  width,  and  that  appellant  had  no  more 
right  to  excavate  below  the  profile  line  of 
15  feet  in  depth  than  it  had  to  take  for 
its  use  the  surface  of  additional  land  be- 
yond and  lateral  to  the  99  feet  in  width 
which  it  had  acquired,  without  acquiring 
such  right  either  by  purchase  or  condemna- 
tion. It  is  not  contended  that  the  com- 
plaint or  instrument  of  appropriation  of 
appellant's  predecessor  in  the  condemnation 
of  1869  limited  the  depth  of  the  casement, 
or  that  the  evidence  shows  that  the  damages 
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were  assessed  in  that  proceeding  on  the  basis 
of  such  a  limitation;  but  it  is  contended 
that  the  map  and  profile  were  to  such  an 
extent  a  part  of  the  appropriation  as  to  put 
a  limit  on  the  rights  acquired  by  that  ap- 
propriation. It  is  upon  this  theory  that  ap- 
pellees claimed  the  ownership  of  the  earthy 
materials  underlying  the  surface  of  the  old 
right  of  way,  which  were  removed  and  used 
at  other  points  in  the  reconstruction  of  ap- 
pellant's railroad.  Upon  this  theory  the 
cause  was  submitted  to  the  jury  by  the 
trial  court,  and  obviously  upon  this  theory 
the  jury  awarded  appellees  $600  as  compen- 
sation for  the  60,000  cubic  yards  of  earth, 
rock,  and  gravel  alleged  to  have  been  re- 
moved and  converted  by  appellant. 

On  the  other  hand,  appellant  contends 
that  the  filing  of  the  map  and  profile  was 
not  required  by  §  5194  to  precede  or  accom- 
pany the  condemnation  of  1869,  but  only  to 
precede  the  construction  on  the  railroad, 
and  that  it  was  no  part  of  the  appropria- 
tion proceedings.  And  it  is  contended,  as 
the  complaint  or  instrument  of  appropria- 
tion did  not  seek  to  limit  the  compensation 
for  the  easement  by  limiting  the  depth  of 
it,  appellant's  predecessor  must  be  deemed 
to  have  acquired  the  right  to  build  its  road 
or  change  it  to  the  best  advantage  to  any 
depth  of  cut  or  height  of  fill  which  the  width 
would  support,  and  to  use  materials  re- 
moved in  making  deeper  cuts  for  making  fllls 
at  other  points,  and  that,  for  all  damages 
growing  out  of  the  exercise  of  that  right  in 
a  proper  manner,  the  owners  of  the  land 
must  be  deemed  to  have  been  compensated  by 
the  award  in  the  condemnation  of  1869.  If 
appellant's  contention  is  correct,  the  court 
erred  in  overruling  its  motion  for  a  new 
trial. 

The  statute  (§  5194,  Bums's  Anno.  Stat. 
1908;  1  Rev.  Stat.  1852,  §  12,  p.  409),  in 
Dbedience  to  which  appellant's  predecessor 
filed  the  map  and  profile  of  its  route  in 
1869,  reads  as  follows:  "Every  such  com- 
pany, before  proceeding  to  construct  a  part 
of  its  road  into  or  through  any  county 
named  in  its  articles  of  association,  shall 
make  a  map  and  profile  of  the  route  intend- 
ed to  be  adopted  by  such  company,  which 
shall  be  certified  by  a  majority  of  the  direc- 
tors, and  filed  in  the  office  of  the  clerk  of 
such  county,  for  the  inspection  and  exami- 
nation of  all  parties  interested  therein." 
Basing  the  decision  primarily  on  the  plain 
import  of  the  words  "before  proceeding  to 
onnstruct,"  used  in  the  above  section,  it  has 
been  held  in  this  state  that  the  filing  of  the 
map  and  profile  as  provided  therein  is  not 
required  to  precede  condemnation  of  land  for 
the  right  of  way.  Southern  Indiana  R.  Co. 
V.  Indianapolis  &  L.  R.  Co.  (1907)  168  Ind. 
360,  372,  13  L.R.A.(N.S.)  197,  81  N.  E.  65  j 
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Cleveland,  C.  C.  &  St.  L.  R.  Co.  y.  Doan 
( 1911 )  47  Ind.  App.  322,  94  N.  £.  598.    See 
also  Missouri  River,  Ft.  S.  &  6.  R.  Co.  v. 
Shepard  (1872)  9  Kan.  647;  Chicago,  K.  & 
W.  R.  Co.  V.  Grovier   (1889)   41  Kan.  685, 
21  Pac.  779.    Another  section  of  the  act  in 
force  when  the  appropriation  of  1869  was 
made,  the  map  and  profile  filed,  and  appel- 
lant's road  built  (1  Rev.  Stat.  1852,  p.  409, 
§   15;    §   5236,  Burns's  Anno.  Stat.  1908), 
authorizes  a  railroad  company  to  enter  upon 
any  land  for  the  purpose  of  examining  and 
surveying   its  line,  and  to   appropriate  so 
much  thereof  as  may  be  necessary.    Follow- 
ing this  authorization,  it  is  provided  that 
the   corporation   "shall   forthwith"   deposit 
with  the  clerk  of  the  circuit  court  "a  de- 
scription  of   the    rights    and    interests    in- 
tended  to   be  appropriated;"    pursuant   to 
this   instrument  of  appropriation,  apprais- 
ers   are    appointed    to    assess    damages,    if 
owner  and  corporation  cannot  agree   upon 
the   amount   of   the   compensation    for   the 
taking.     It  has  been  considered,  therefore, 
that  the  instrument  of  appropriation  and 
tlie  order  to  appraisers  were  alone   to  be 
looked   to   for  a   description   of   what   was 
taken,  and  for  fixing  the  basis  for  the  as- 
sessment  of    damages.      Southern    Indiana 
R.  Co.  V.  Indianapolis  &  L.  R.  Co.   (1907) 
168    Ind.    360,    372,    13    L.R.A.(N.S.)     197, 
81  N.  E.  66;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  v.  Doan    (1911)    47   Ind.  App.  321,  94 
N.    E.    598;    Prather    v.    Jeffersonville,    M. 
&  I.  R.  Co.    (1875)    52  Ind.  16,  40.     It  is, 
manifest  that  the  mere  filing  of  the  map 
and  profile  in  accordance  with  the  require- 
ment of   §   5104   cannot  therefore  be   held 
to  have  limited  the  manner  of  the  construc- 
tion of  the  railroad  in  18G9,  so  as  to' have 
necessarily  limited  the  amount  of  the  dam- 
ages awarded  in  the  appropriation  proceed- 
ing of  that  time  to  an  amount  proportioned 
to  an  easement  not  greater  than  15  feet  in 
depth.     In  Lewis  on   Eminent  Domain,  2d 
ed.  §  712,  it  is  said:     "In  the  absence  of 
any  statute,  it  may  be  doubted  whether  the 
condemnor  can  be  compelled  to  limit  itself 
to    any    particular    plan    of    construction. 
But  the  authorities  fully  sustain  the  posi- 
tion that  condemnor  may  impose  this  lim- 
itation  upon   itself   by  stipulating  to   con- 
struct the  work  in  a  specified  manner.  Tliat 
is,   it  may  condemn  the  right  to   improve 
and  use  generally  according  to  the  powers 
conferred,  or  it  may  condemn  the  right  to 
improve    and    use    in    a    specified    manner. 
Where  a  limited  right  is  desired,  the  limi- 
tation should  be  made  a  part  of  the  rec- 
ord by   being  embodied   in  the  petition   or 
order  of  condemnation  or  otherwise.    .    .     . 
When  a  particular  manner  of  construction 
]ias    been    stipulated    for    or    agreed    upon, 
45  L.R.A.(N.S.) 


the  damages  should  be  assessed  on  the  basis 
01  such  construction." 

Where  there  is  no  stipulation  or  agree- 
ment as  to  the  manner  of  construction,  the 
rule  is  that  the  condemning  party  will  ac- 
quire the  right  to  construct  its  works   in 
any  way  it  pleases,  which  is  not  negligent 
or   unlawful,  and  which   does   not  violate 
the  rights  of  adjacent  landowners,  and  it 
will  have  the  right  to  change  the  mode  of 
construction    at    pleasure,    subject    to    the 
same    limitations.      And    as    the    damages 
must  be  assessed  once  for  all,  and  as  the 
taker  may  obviate  all  diflSculty  by  stipu- 
lating to  construct  the  works   in  a  speci- 
fied way,  the  rule  is  that  the  damages  are 
to  be  assessed  on  the  basis  of  the  most  in- 
jurious mode  of  construction   that   is   rea- 
sonably   possible.      Except,    however,    that 
damages  flowing  from  a  violation  of  the  ob- 
ligations  resting  on   adjoining   proprietors 
are  not  ordinarily  included.     2  I^wis,  Em. 
Dom.  3d  ed.  §§  713,  818,  to  821,  830,  845, 
846.    In  §  830  of  Lewis  on  Eminent  Domain 
it  is  said:     "The  condemnor  may  bind  itself 
to  a  specified  plan  of  construction  or  speci- 
fied use  of  the  property,  and  have  the  dam- 
ages assessed  upon  that  basis.    In  that  case 
an  action  can  be  maintained  for  any  dam- 
age caused  by  a  subsequent  change  in  the 
works  or  use.     So,  if  the  damages  were  in 
fact  assessed  on  the  basis  of  a  certain  mode 
of  construction,  by  the  procurement  or  ac- 
quiescence of  the  parties,  it  has  been  held 
that  this  fact  may  be  shown  and  relief  ob- 
tained in  case  of  a  change  of  construction. 
But,  if  there  has  been  no  such   limitation 
in    the    condemnation,  the    condemnor  ac- 
quires the  right  to  change  its  works,  or  in- 
crease or  change  the  use  of  the  property 
as  it  may  deem  best,  so  long  as  it  exercises 
due  care  and  skill  in  so  doing,  and  keeps 
within  the  purpose  of  the  original  appro- 
priation, and  no  action  will  lie  for  damages 
caused  by  such  changes." 

In  the  case  of  Brainard  v.  Clapp  (1852) 
10  Cush.  6,  57  Am.  Dec.  74,  it  was  said: 
"The  right  and  power  of  the  company  to 
use  the  land  within  their  limits  may  not 
only  be  exercised  originally  when  their 
road  is  first  laid  out,  but  continues  to  exist 
afterwards;  and  if,  after  they  have  com- 
menced operations,  it  is  found  necessary  in 
the  judgment  of  the  company  to  make  fur- 
ther uses  of  the  land  assigned  to  them  for 
purposes  incident  to  the  safe  and  benefioial 
occupation  of  the  road,  by  raising  or  low- 
ering grades,  cutting  down  hills,  and  re- 
moving trees,  they  have  a  right  to  do  so  to 
the  same  extent  as  when  the  railroad  was 
orijiinally  laid  out  and  constructed."  See 
also  Cassidy  v.  Old  Colony  R  Co.  141  Mass. 
174,  5  X.  E.  142;  Brinkfey  v.  Southern  K. 
Co.   (1004)   135  N.  C.  654,  47  S.  E.  791;  El- 
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liott,    Railroads,   2d   ed.   §    946b;    Nichols, 
Em.  Dom.  §  126. 

The  general  rule  in  condemnation  pro- 
ceedings is  that  all  damages,  present  or 
prospective,  that  are  the  natural  or  rea- 
sonable incident  of  the  improvement  to  be 
made  or  work  to  be  constructed,  not  in- 
cluding such  as  may  arise  from  negligence 
or  unskilfulness,  or  from  wrongful  act  of 
those  engaged  in  the  work,  must  be  as- 
sessed. Damages  are  assessed  once  for  all, 
and  the  future  necessities  as  well  as  the 
present  needs  of  the  condemnor  are  to  be 
taken  into  consideration.  This  rule  has 
long  prevailed  in  this  state.  White  v.  Chi- 
cago, St.  L.  &  P.  R.  Co.  (1890)  122  Ind. 
317,  7  L.R.A.  257,  23  N.  E.  782;  Chicago, 
&  I.  C.  R.  Co.  v.  Hunter  (1891)  128  Ind. 
213,  27  N.  E.  477;  Rehraan  v.  New  Albany 
Belt  &  Terminal  R.  Co.  (1893)  8  Ind.  App. 
200,  35  N.  E.  292;  Union  Traction  Co.  v. 
Pfiel  (1906)  39  Ind.  App.  61,  57,  78  N.  E. 
1052.  In  the  face  of  this  general  rule,  ap- 
pellees could  only  succeed  in  this  action  in 
recovering  damages  resulting  from  the 
change  of  grade  of  appellant's  railroad  on 
the  old  right  of  way  accomplished  in  a 
proper  manner,  on  the  theory  that  appel- 
lant's predecessor  had,  in  the  appropriation 
proceeding  of  1869,  limited  the  rights 
sought  to  be  acquired  by  it,  and  had  pro- 
cured an  assessment  of  damages  propor- 
tioned to  these  limited  rights.  Appellees' 
complaint  does  not  go  to  this  extent,  but 
it  relies  upon  the  filing  of  the  map  and 
profile,  which,  as  we  have  seen,  were  no  part 
of  the  condemnation,  unless  made  so  by  the 
condemnor.  There  is  no  specific  allegation 
in  appellees'  complaint  that  the  rights  ac- 
quired were  limited  and  the  damages  cur- 
tailed. But,  on  the  contrary,  the  copy  of 
the  instrument  of  appropriation  and  the 
order  to  the  appraisers,  which  were  made 
exhibits  to  appellees'  complaint,  show  noth- 
ing but  a  general  appropriation  of  the  strip 
of  land  99  feet  wide  for  railroad  purposes. 
Nor  is  there  any  evidence  that  appellant's 
predecessor  took  an  easement  limited  as  to 
depth,  except  the  bare  circumstance  that 
the  cuts  made  for  the  grade  as  it  was  first 
constructed  did  not  exceed  15  feet  in 
depth.  No  evidence  whatever  is  presented 
that  the  damages  were  awatded  on  the  basis 
of  such  a  limited  easement. 

It  is,  as  claimed  by  counsel  for  appellees, 
generally  considered  that  the  owner  of  the 
fee  retains  the  ownership  of  minerals,  such 
as  coal,  oil,  and  others,  and  may  remove 
such  as  can  be  taken  out  without  inter- 
fering with  the  operation  of  the  road.  But 
it  does  not  follow  that  the  owner  retains 
title  to  earthy  materials  left  underlying 
the  road  as  first  built,  and  which  it  may  i 
afterwards  be  necessary  to  remove  in  mak-  ' 
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ing  a  desirable  change  of  grade.  In  the 
absence  of  any  limitations  by  statute  or 
the  condemnation  proceedings,  a  railroad 
company,  although  it  takes  only  an  ease- 
ment, acquired  by  the  appropriation  the 
absolute  right  to  take  so  much  of  the  earth 
and  materials  within  the  width  and  length 
of  the  right  of  way  as  it  ma^'  be  necessary 
or  convenient  to  remove  in  constructing 
and  repairing  its  roadbed,  and  use  it  at 
other  points.  2  Lewis,  Em.  Dom.  3d  ed.  § 
840;  Preston  v.  Dubuque  &  P.  R.  Co. 
(1860)  11  Iowa,  15;  Earlywine  v.  Topeka, 
S.  &  W.  R.  Co.  (1890)  43  Kan.  740,  23  Pac. 
940;  Chapin  v.  Sullivan  R.  Co.  (1859)  31) 
N.  H.  564,  76  Am.  Dec.  237 ;  Taylor  v.  New 
York'&  L.  B.  R.  Co.  (1875)  38  N.  J.  L.  28; 
Hendler  v.  Lehigh  Valley  R.  Co.  (1904)  200 
Pa.  256,  103  Am.  St.  Rep.  1005,  58  Atl. 
486;  Aldrich  v.  Drurj'  (1867)  8  R.  I.  555, 
6  Am.  Rep.  624 ;  Lime  Rock  R.  Co.  v.  Farns- 
worth  (1893)  86  Me.  127,  29  Atl.  957.  As 
the  condemnation  of  1869  gave  to  appel- 
lant's predecessor  the  right  to  use,  on  oth- 
er parts  of  its  road,  the  materials  removed 
from  the  right  of  way  in  making  its  grade 
when  the  road  was  constructed,  it  follows 
that  appellant  had  the  same  right  to  the 
materials  removed  in  making  the  change  of 
grade,  in  the  absence  of  a  limitation,  either 
by  statute  or  the  appropriation  proceeding, 
which  excluded  it.  It  is  manifest,  there- 
fore, that  to  the  extent  of  the  sum  of  $600^ 
awarded  for  the  removal  of  60,000  cubic 
yards  of  earthy  materials,  the  verdict  can- 
not be  sustained.  Another  reason  why  the 
verdict  awarding  damages  for  this  element 
cannot  be  sustained  lies  in  the  fact  that 
there  was  no  proof  of  the  value  of  the  ma- 
terials removed. 

Appellees  attempt  to  sustain  the  verdict 
so  far  as  it  gave  $350  for  injury  to  tlie 
well  and  the  spring,  on  the  theory  that  the 
evidence  shows  the  impairment  of  the  first 
and  the  destruction  of  the  latter  were 
caused  by  the  excavation  to  the  lower  level 
on  the  old  right  of  way  elsewhere  than  in 
the  ditch.  If  this  were  conceded,  under 
the  rules  of  law  which  have  hereinbefore 
been  given  consideration,  the  damages 
would  be  deemed  to  have  been  included  in 
the  award  of  1869,  in  the  absence  of  evi- 
dence to  the  contrary.  That  the  spring  waa 
destroyed  by  the  deeper  cut  on  the  ol<l  ri<;ht 
of  way  in  wholly  inferential,  if  not,  indeed, 
mere  speculation.  The  outlet  of  the  sprin*^ 
was,  it  is  true,  within  the  bounds  of  the 
old  right  of  way,  but  not  at  the  point  of 
the  deepest  excavation.  It  was  within  the 
ditch  which,  in  the  condemnation  of  1906. 
appellant  secured  and  paid  for  the  right  to 
deepen  and  widen.  In  doing  this  work  the 
place  w^hero  the  waters  of  the  spring 
emerged  from  the  earth  was  cut  away.     If 
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this  work  destroyed  the  spring,  then  it  is 
obvious  that  appellees  have  been  paid  the 
damages  by  the  award  of  1906,  for  its  pres- 
ence in  the  way  of  excavation  would  sug- 
gest the  possible,  if  not  probable,  destruc- 
tion of  it,  and  give  a  basis  for  damages. 
To  the  claim  that  the  greater  depth  of  the 
cut  of  the  old  right  of  way  cut  off  the  sub- 
terranean stream  of  which  the  spring  was 
an  outlet,  and  also  impaired  the  well,  it 
may  be  further  answered  that,  when  appel- 
lant acquired  the  additional  strip  along  the 
north  side  of  the  old  right  of  way  by  the 
appropriation  of  1906,  it  was  with  the  right 
to  excavate  on  this  newly  acquired  strip 
to  a  depth  of  30  feet,  and  for  the  damages 
resulting  appellees  were  compensated  in 
that  proceeding.  It  would  seem  that  the 
exercise  of  that  right  would,  on  appellees' 
theory,  have  been  aa  potential  in  destroy- 
ing the  spring  and  impairing  the  well  as 
toe  same  depth  of  cut  on  the  old  right  of 
way.  In  fact,  it  fairly  appears  from  appel- 
lant's instrument  of  appropriation  in  the 
proceeding  of  1906,  that  it  sought  to  ac- 
quire the  additional  strip  of  land  for  the 
purpose  of  lowering  the  grade  on  the  old 
right  of  way,  and  the  damages  awarded  in- 
cluded compensation  for  the  land  taken  and 
also  for  injury  to  that  not  taken.  So,  in 
any  event,  it  would  appear  that  appellees 
have  been  compensated  for  this  element  of 
damages,  either  by  the  award  of  1869  or 
that  of  1906. 

Counsel  for  appellees  concede  appellant's 
right  to  deepen  and  widen  the  ditch,  and 
that  the  work  of  doing  this  was  in  accord- 
ance with  the  right  secured  by  the  condem- 
nation of  1906.  It  is  conceded  now  that 
appellant  had  the  right  to  deposit  the  ma- 
terials removed  from  the  ditch  on  appellees' 
lands  along  the  sides  of  the  ditch,  if  it  did 
so  in  a  careful  and  proper  manner.  But  it 
is  now  claimed  that  the  evidence  shows  that 
appellant  negligently  scattered  the  ma- 
terials, and  thereby  committed  unnecessary 
damage  to  the  lands.  Appellees'  complaint 
as  to  this  element  of  damages  does  not  ap- 
pear to  proceed  upon  the  theory  of  negli- 
gence, but  rather  on  the  theory  that  appel- 
lant could  not  lawfully  deposit  the  ma- 
terials removed  on  appellees'  land  in  any 
manner. 

Other  causes  for  a  new  trial  are  based  on 
alleged  errors  on  the  part  of  the  court  in 
giving  and  refusing  to  give  instructions,  and 
in  admitting  and  excluding  evidence.  So 
far  as  they  are  of  any  importance,  they 
inyolve  the  questions  of  law  which  have 
been  considered. 

Judgment  reversed,  with  instructiona  to 
austain  appellant's  motion  for  a  new  trial.  ^ 
45  L.R.A.(N.S.) 
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A.  Z.  SWISHER 

V. 

P.  L.  DUNN,  Impleaded,  etc.,  Appt. 

(89  Kan.  412,  131  Pac.  671.) 

Contract  »  sale  of  vnlawffal  bnslneBS 
—  enforceability. 

1.  A  contract  for  th6  sale  of  a  drug 
store,  including  the  stock  and  business, 
is  not  rendered  unenforceable  by  the  fact 
that  the  business  had  at  all  times  been  con- 
ducted in  violation  of  the  law  requiring 
the  owner  or  some  employee  to  be  a  phar- 
macist or  assistant  pharmacist. 

Receiver  —  for  stock  of  goods  refused 
by  buyer. 

2.  In  an  action  by  a  vendor  for  the  pur- 
chase price  of  a  stock  of  merchandise  which 
the  purchaser  has  refused  to  accept  and 
pay  for  according  to  his  agreement,  no 
eirror  is  committed  in  the  appointment  of 
a  receiver  to  take  charge  of  and  sell  the 
goods,  that  the  proceeds  may  be  applied 
upon  the  plaintiff  s  claim^ 

Contract  ^  sale  —  appraisement  ^In- 
voice purchase  price. 

3.  A  contract  for  the  appraisement  of 
.a  stock  of  merchandise  ''at  the  invoice  pur- 
chase price"  means  that  the  goods  are  to 
be  appraised  at  what  had  b^n  paid  for 
them  when  they  were  bought,  not  at  what 
it  would  cost  to  buy  them  from  wholesalers 
at  the  time  of  the  appraisement. 

Arbitration  ^  award  ^  binding  effect 
^  misapprehension. 

4.  The  award  of  arbitrators  is  not  bind- 
ing, where  it  is  the  result  of  a  misappre- 
hension on  their  part  of  the  meaning  of  the 

Headnotes  by  Mason,  J. 

Note,  —  Conducting  business  in  viola- 
tion of  law  as  atfecting  contract  for 
its  sale. 

The  question  indicated  by  the  title  to 
this  note  should  be  distinguished  from  that 
of  the  legality  of  a  contract  made  in  the 
usual  course  of  a  business  conducted  in  vio- 
lation of  law;  for  instance,  for  the  sale  of 
an  article  carried  in  the  business.  While 
the  cases  are  numerous  which  discuss  the 
question  of  the  legality  of  the  latter  kind 
of  contracts,  there  seem  to  be  few  cases 
dealing  with  'the  question  involved  in 
SwiSHEB  v.  Dunn,  as  to  the  effect  of  con- 
ducting a  business  in  violation  of  law,  upon 
a  contract  for  the  sale  of  the  business  itself. 

Generally  as  to  the  validity  of  contracts 
made  in  a  business  w^hich  it  is  a  misdemean- 
or to  conduct,  see  extended  note  to  Levison 
V.  Boas,  12  L.R.A.(N.S.)   675. 

See  also  as  bearing  upon  the  question 
here  annotated,  notes  to  Buckley  v.  Huma- 
son,  16  L.R.A.  423,  and  Johnson  t.  Berry, 
1  L.R.A.(N.S.)  1159,  on  effect  of  failure 
to  procure  license  for  business  on  validity 
of  -contract   therein. 
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language  used  in  defining  the  matter  sub- 
mitted to  their  decision. 

(April  12,  1013.) 

APPEAL  by  defendant  Dunn  from  a 
judgment  of  the  District  Court  for 
Greeley  County  in  plaintiffs  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  a  stock  of  merchandise  sold  and  ten- 
dered by  plaintiff  to  Dunn.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  M.  Glenn,  Lee  Monroe, 
aiM  W.  S.  Roark,  for  appellant: 

The  contract  sued  on  was  against  public 
policy;  therefore  void. 

Johnson  v.  Union  M.  &  F.  Ins.  Co.  127 
Mass.  555 ;  Bank  of  United  States  v.  Owens, 
2  Pet.  527,  7  L.  ed.  608;  Yount  v.  Denning, 
52  Kan.  629,  35  Pac.  207;  Mayer  v.  Hart- 
man,  77  Kan.  788,  90  Pac.  807;  Fossett  v. 
Rock  Island  Lumber  &  Mfg.  Co.  76  Kan. 
428,  14  L.R.A.(N.S.)  918,  92  Pac.  833;  Con- 
don V.  Walker,  1  Yeates,  483;  Holman  v. 
Johnson,  Cowp.  pt.  1,  p.  341;  Hinnen  v. 
Newman,  35  Kan.  709,  12  Pac.  144;  Noel 
v.  Drake,  28  Kan.  265,  42  Am.  Rep.  162; 
Sproule  V.  Merrill,  29  Me.  260;  Smith  v. 
Arnold,  106  Mass.  269;  Milton  v.  Haden, 
32  Ala.  30,  70  Am.  Dec.  -523;  Nester  v. 
Continental  Brewing  Co.  161  Pa.  473,  24 
L.R.A.  247,  41  Am.  St.  Rep.  894,  29  Atl. 
102. 

If  any  part  of  the  consideration  fails, 
the  entire  contract  is  void. 

In  Hagerty  v.  Tuxbury,  181  Mass.  126, 
63  N.  E.  333,  it  was  held  that,  although  one 
did  not  have  a  license  to  sell  intoxicating 
liquors,  he  could  make  a  valid  sale  to  a 
partner  of  ''his  interest"  in  a  liquor  saloon, 
and  that  therefore  the  failure  to  have  a 
license  was  not  a  valid  defense  to  a  note 
given  for  the  purchase  money. 

In  Smith  v.  Heineman,  118  Ala.  195,  72 
Am.  St.  Rep.  150,  24  So.  364,  it  was  said 
that  statutes  prohibiting  the  sale  of  liquor 
without  a  license  had  no  application  to  a 
sale  by  one  partner  to  another  of  his  inter- 
est in  the  business. 

The  above  cases  are  in  accord  with  the 
decision  in  Swisiieh  v.  Duxn,  in  all  of 
which  the  business  was  of  such  a  nature 
that  it  might  be  lawfully  conducted  by  the 
vendee.  But  a  difTorent  conclusion  was 
reached  in  the  case  of  Muller  v.  Wm.  F. 
Stoecker  Cigar  Co.  89  Neb.  438,  34  L.R.A. 
(N.S.)  573,  ;31  N.  W.  923,  in  regard  to 
a  contract  of  sale  of  a  half  interest  in  a 
cigar  and  tobacco  business  in  which  slot 
machines  were  used  for  gambling  purposes 
to  stimulate  trade.  It  was  held  that  the 
business,  at  least  to  the  extent  of  the  use 
of  the  machines,  was  illegal ;  that  since  the 
use  of'  the  machines  constituted  an  impor- 
tant part  in  carrying  on  the  business,  the 
contract  for  its  sale  was  illegal:  and  the 
contract  being  still  oxeoutorv,  the  purchaser 
45  L.R.A.  (N.S.) 


State  V.  Wilson,  73  Kan.  343,  117  Am. 
St.  Rep.  479,  80  Pac.  639,  84  Pac.  737; 
Rathbone  v.  Boyd,  80  Kan.  485,  2  Pac. 
664;  Widoe  v.  Webb,  20  Ohio  St.  431,  5 
Am.  Rep.  664;  Wadsworth  v.  Dunnam,  117 
Ala.  661,  23  So.  669;  Muller  v.  Wm.  F. 
Stoecker  Cigar  Co.  89  Neb.  438,  34  L.R.A. 
(X.S.)    573,  131  N.  W.  923. 

The  stock  of  goods  was  not  invoiced  ac- 
cording to  the  terms  of  the  contract. 
Therefore,  no  legal  or  sufficient  tender  of 
performance  was  ever  made  by  appellee. 

7  Am.  &  £ng.  Enc.  Law,  145,  146;  Buck 
V.  Burk,  18  N.  Y.  337;  McCoy  v.  Hastings 
&  B.  Co.  92  Iowa,  585,  61  N.  W.  205; 
Pierce  v.  Southern  P.  Co.  120  Cal.  156, 
40  L.R.A.  350,  47  Pac.  874,  52  Pac.  302,  1 
Am.  Neg.  Rep.  211,  3  Am.  Ncg.  Rep.  636; 
Salm  V.  Israel  Bros.  74  Iowa,  314,  37  N. 
W.  387;  Soper  v.  Gabe,  55  Kan.  646,  41 
Pac.  969;  McAlpine  v.  Reicheneker,  56  Kan. 
100,  42  Pac.  339. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

A.  Z.  Swisher  and  P.  L.  Dunn  entered 
into  a  written  contract  for  the  sale  to 
Dunn  of  a  drug  store  owned  by  Swisher, 
"including  the  business  of  a  druggist,"  for 
a  price  to  be  determined  by  an  invoice. 
Dunn  refused  to  accept  and  pay  for  the 
property,  and  Swisher  brought  an  action 
for  the  purchase  price,  asking  that  the 
stock  be  sold  and  the  proceeds  applied 
thereto.     A   receiver   was   appointed,   who 

could  recover  a  payment  made  as  earnest 
money.  The  dissenting  opinion,  however, 
seems  more  in  accord  with  the  other  cases 
in  this  note,  it  being  therein  stated  that 
there  was  no  agreement  for  the  future  use 
of  the  slot  machines  in  the  business,  and  it 
was  doubtful  if  the  law  would  presume  such 
an  intention;  that,  in  fact,  no  presumption 
of  illegality  in  the  contract  should  be  in- 
dulged; that  the  machines  in  themselves 
could  be  legally  sold,  and  that  therefore 
there  was  no  agreement  to  perform  an  il- 
legal act,  and  the  contract  was  valid. 

In  McGuinness  v.  Bligh,  11  R.  I.  94,  it 
was  held  under  a  statute  providing  that 
"all  payments  or  compensations  for  liquors 
sold  in  violation  of  law  .  .  .  shall  be 
held  and  considered  ...  to  have  been 
received  in  violation  of  law,  without  con- 
sideration, and  against  equity  and  good 
conscience,"  that  one  who  had  agreed  to 
purchase  a  half  interest  in  a  store  business, 
part  of  the  stock  of  which  was  liquor  il- 
legally kept  for  sale,  could  recover  so  much 
of  the  value  of  a  note  delivered  to  the  vend- 
or in  part  payment  as  might  be  considered 
to  have  been  received  on  account  of  the  liq- 
uors, although  the  vendee  knew  of  the  il- 
legality at  the  time  of  making  the  agree- 
ment. But  the  court  said  the  question  was 
purely  one  as  to  the  construction  of  the 
statute.  R.  E.  H. 


812 


KANSAS  SUPREME  COURT. 


took  charge  of  the  stock,  and  upon  order 
of  the  court  sold  it  at  public  auction  in 
bulk;  Swisher  being  the  purchaser.  Swish- 
er obtained  judgment  for  the  balance  of 
the  purchase  price,  and  Dunn  appeals. 

The  defendant  in  his  answer,  among 
other  matters,  asserted  that  the  contract 
was  unenforceable,  for  the  reason  that  the 
good  will  of  the  business  formed  a  sub- 
tstantial  part  of  the  consideration,  and 
this  had  been  built  up  by  acts  in  violation 
of  law,  inasmuch  as  Swisher,  although  a 
physician,  was  not  a  pharmacist  or  assist- 
ant pharmacist,  and  at  no  time  had  either 
in  his  employ.  The  court  held  that  these 
allegations  stated  no  defense,  and  this  rul- 
ing is  complained  of.  The  statute  makes 
it  a  misdemeanor  for  any  one  not  a  phar- 
macist to  conduct  a  drug  store  without 
employing  a  pharmacist  or  assistant  phar- 
macist. Gen.  Stat.  1909,  §  8095.  A  phy- 
sician is  exempted  only  with  respect  to 
articles  administered  or  supplied  to  his 
l>atient8.  Gen.  Stat.  3909,  §  8104.  Under 
the  allegations  of  the  answer  the  contract 
price  was  larger  than  it  otherwise  would 
have  been,  because  the  value  of  the  mer- 
ciiandise  was  increased  by  its  being  the 
stock  of  a  going  business,  with  an  estab- 
lished trade,  and  this  increase  was  due  in 
part  at  least  to  acts  done  in  violation  of 
the  criminal  law.  The  defendant  in  sup- 
port of  his  contention  invokes  a  rule  thus 
stated  in  Greenhood  on  Public  Policy:  "Any 
contract  to  pay  money  in  consideration  of 
something  whose  existence  is  due  to  a 
violation  of  law  is  void."  Page  638.  We 
do  not  think  this  rule  always  applies  w^here 
the  existence  of  the  thing  in  question  is 
due  to  a  violation  of  law,  only  in  the  sense 
that  incidentally  some  law  was  violated  in 
its  production,  when  it  might  have  been 
created  without  such  violation.  For  in- 
stance, we  think  the  owner  of  an  article 
might  make  a  valid  contract  for  its  sale, 
although  it  was  produced  in  whole  or  in 
part  by  labor  which  was  illegal  because 
performed  on  Sunday.  The  objection  here 
made  is  much  the  same  as  though  the  pur- 
chaser had  refused  to  comply  with  his  agree- 
ment, because  the  custom  of  the  business 
had  been  increased  by  sales  made  in  viola- 
tion of  the  law  forbidding  goods  to  be  sold 
on  Sunday.  We  regard  the  present  case  as 
distinguishable  from  any  of  those  cited  in 
support  of  the  defendant's  position.  Per- 
haps that  most  nearly  in  point  is  Milton 
v.  Haden,  32  Ala.  30,  70  Am.  Dec.  523, 
holding  that  one  who  had  established  a 
public  ferry,  without  obtaining  a  license 
which  the  law  required,  could  not  recover 
on  a  note  given  for  the  rent  of  it  for  a 
year.  There,  however,  the  maintenance  of 
the  ferry  by  the  lessee  would  seem  to  have 
4.1  L.K.A.(X.S.) 


been  unlawful;  so  that  he  acquired  no  legal 
right  under  the  lease.  Here  the  past  de- 
linquency of  Swisher  imposed  no  restraint 
upon  Dunn  in  the  conduct  of  the  business. 
While  not  closely  in  point,  the  questiona 
decided  in  the  following  cases  have  some 
slight  analogy  to  that  here  involved:  Rah- 
ter  V.  First  Nat.  Bank,  92  Pa.  393;  Wy- 
man  v.  Wentworth,  —  Me.  — ,  10  AtL 
454,  not  officially  reported.  The  answer 
also  included  the  allegation  that  the  plain- 
tiff's former  violation  of  the  law  rendered 
the  good  will  of  the  business  less  valuable 
than  the  defendant  rightfully  supposed  it 
to  be.  We  think  this  is  not  a  sufficient 
ground  for  avoiding  the  contract.  The  sug- 
gestion is  made  that  Swisher  could  not 
lawfully  sell  the  stock  of  goods  to  Dunn, 
because  it  included  medicines  and  poisons. 
The  provisions  of  the  statute  regulating 
the  sale  of  medicines  and  poisons 
are  expressly  limited  to  sales  at  retail. 
Gen.  SUt.  1909,  §§  8095,  8105.  And  the 
ruling  of  the  trial  court  on  this  phase  of 
the  case  is  approved.  Another  ground  as- 
signed by  the  defendant  for  his  refusal  to 
carry  out  the  contract  was  that  the  plain- 
tiff had  misrepresented  the  age  and  con- 
sequent quality  of  the  goods.  It  is 
urged  that  this  defense  should  be  taken  as 
established,  because  supported  by  the  un- 
disputed evidence.  The  credibility  of  the 
witnesses  was  a  matter  for  the  consider- 
ation of  the  jury,  and  the  verdict  must 
be  regarded  as  conclusive;  the  issue  hav- 
ing been  submitted  under  proper  instruc- 
tions. A  deposition  was  rejected  bearing 
upon  the  condition  of  a  part  of  the  stock 
some  years  before;  but,  as  this  was  not 
shown  to  refer  to  any  of  the  goods  stiU 
on  hand,  the  rejection  was  not  error.  Evi- 
dence of  the  extent  of  depreciation  of 
goods  caused  by  lapse  of  time  was  stricken 
out,  but  the  ruling  does  not  seem  seriously 
prejudicial. 

It  appeared  from  the  testimony  of  Swish- 
er that  there  was  a  small  chattel  mortgage 
against  the  stock.  There  could  have  been 
no  difficulty  in  adjusting  that  if  the  con- 
tract had  been  carried  out.  In  view  of  the 
course  taken,  the  defendant  was  not  pre- 
judiced. Complaint  is  made  of  the  ap- 
pointment of  the  receiver.  If  the  defend- 
ant, without  sufficient  reason,  refused  to 
accept  and  pay  for  the  goods,  the  plain- 
tiff had  a  right  to  sell  them  and  apply  the 
proceeds  on  the  agreed  price.  35  Cyc.  520. 
The  action  was  essentially  one  by  a  credi- 
tor to  subject  his  debtor's  property  to  the 
payment  of  his  claim.  The  appointment 
of  a  receiver  was  a  step  reasonably  cal- 
culated to  protect  the  interest  of  the  de- 
fendant as  well  as  that  of  the  plaintiff 
bv  insuring  a  fair  sale,  and  there  is  noth- 
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ing  to  suggest  that  its  effect  was  other- 
wise than  beneficial. 

The  contract  of  sale  provided  that  the 
stock  should  be  appraised  by  two  persons 
(Swisher  being  one  of  them)  ''at  the  invoice 
purchase  price  of  all  goods^  with  the  cost 
of  transportation  added."  Swisher  testi- 
fied that  a  part  of  the  goods  were  ap- 
praised at  the  current  wholesale  market 
price,  which  in  dome  instances  had  greatly 
increased  since  he  had  purchased  them. 
This  necessarily  worked  an  injustice  to 
Dunn.  The  "invoice  purchase  price"  re- 
ferred to  in  the  contract  meant  the  price 
at  which  the  goods  were  bought  by  Swisher^ 
not  the  price  at  which  new  goods  of  a 
similar  kind  could  be  purchased  at  the 
time  of  the  sale  to  Dunn.  The  award  of 
the  appraisers,  made  in  good  faith,  was 
binding  upon  the  parties  with  respect  to 
matters  submitted  to  their  judgment.  But 
they  were  selected  to  appraise  the  value  of 
the  goods,  not  to  interpret  the  written 
contract. 

An  award  of  arbitrators  which  id  the 
result  of  a  mistaken  view  of  the  meaning 
of  the  language  in  which  the  terms  of  the 
submission  are  expressed  is  not  binding. 
Cases  supporting  that  principle  are  cited 
in  Atchison  v.  Rackliffe,  78  Kan.  320,  325, 
96  Pac.  477.  The  appraisers,  of  course,  in- 
tended and  were  required  to  make  their 
•decision  according  to  the  proper  meaning 
of  the  written  contract  of  submission.  Its 
true  meaning  was  a  matter  of  law.  Tbey 
were  mistaken  as  to  what  its  meaning  was. 
This  was  in  a  sense  a  mistake  of  law,  but 
amounted  in  this  situation  to  a  mistake 
of  fact,  such  as  to  vitiate  the  award.  3 
Cyc.  740,  741;  5  Enc.  Law  &  Prac.  232. 
The  record  does  not  show  the  amount  by 
which  the  appraisement  was  increased  by 
this  mistake,  and  therefore  a  new  trial  is 
necessary.  The  abstract  seems  to  show 
that  the  receiver  applied  $199.65  of  the 
amount  received  from  the  sale  of  the  goods 
to  the  payment  of  a  personal  debt  of 
Swisher.  No  explanation  of  this  error  has 
been  offered,  the  plaintiff  making  no  ap- 
pearance in  this  court,  and  none  is  appar- 
ent. It  should,  of  course,  be  corrected  upon 
a  new  trial. 

The  judgment  is  reversed  and  a  new  trial 
ordered. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been 
filed,  Mason,  J.,  on  June  7,  1913,  handed 
•down  the  following  response  (89  Kan.  787, 
132  Pac.  832)  : 

In  the  original   opinion   in   this  case   it 
was  said:     "The  record  does  not  show  the 
amount  by  which  the  appraisement  was  in-  ' 
-45  L.R.A.(N.S.) 


creased  by  this  mistake,  and  therefore  a  new 
trial  is  necessary."  In  a  petition  for  a 
rehearing  the  defendant  suggests  that  this 
language  is  open  to  the  interpretation  that 
a  new  trial  is  to  be  had  solely  for  the  pur- 
pose of  ascertaining  this  amount,  in  order 
that  it  may  be  deducted  from  the  sum 
previously  found  to.be  due  to  the  plaintiff. 
Such  is  not  the  meaning  intended.  The 
only  matter  finally  determined  is  the  va- 
lidity of  the  contract.  The  defendant  is 
entitled  to  a  new  trial  upon  all  tl'.e  otluM* 
issues,  including  that  raised  by  his  al- 
legation that  he  failed  to  accept  and  pay 
for  the  goods  only  because  the  plaintitY 
refused  to  deliver  them  without  the  pay- 
ment of  an  amount  unjustifiably  demanded 
in  excess  of  what  was  due  under  the  con- 
tract. Proof  of  this  allegation  will,  of 
course,  constitute  a  complete  defense. 

The  petition  for  a  rehearing  is  denied. 


MASSACHUSETTS  SUPREME  JUDI- 
CIAL  COURT. 

FRED   HARRINGTON 

V. 

BOSTON   &  MAINE   RAILROAD. 

(213  Mass.  338,  100  N.  E.  606.) 

Master     and     servant  ^  authority     of 
brakeman  —  removal  of  trespassers. 

A  brakeman  on  a  freight  train  has  no 
implied  authority  to  remove  trespassers 
therefrom,  so  as  to  charge  the  railroad  t'oni- 
pany  with  liability  for  injuries  inflicted  in 
the  performance  of  the  act. 

(January  28,"  1013.) 

Note,'— Implied  power  of  hrakeman  to 
remove  trespasser. 

Upon  the  general  question  of  the  liabil- 
ity of  railroad  company  for  negligence  in 
ejecting  trespasser  from  moving  train,  see 
note  to  Doggett  v.  Chicago,  B.  &  Q.  R.  Co. 
13   L.R.A.(N.S.)    364. 

As  to  liabilitv  of  railroad  company  for 
injuries  inflicted  by  employees  on  trespass- 
er after  latter  has  left  the  train,  see  note 
to  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Rue, 
34  L.R.A.(N.S.)    200. 

Upon  the  question  of  express  authority 
of  certain  train  employees  to  eject  tres- 
passers as  negativing  implied  authority  of 
other  employees,'  see  note  to  Daley  v.  Chi- 
cago &  N.  W.  R.  Co.  32  L.R.A.(N.S.)   1164. 

As  to  inference  of  employee's  authority  to 
expel  trespassers  from  practice  of  doing  so, 
see  note  to  Dierkes  v.  Hauxhurst  Land  Co. 
34  L.R.A.(N.S.)   693. 

Upon  liability  of  master  for  tort  com- 
mitted by  servant  in  course  of  employment, 
and  with  view  to  furtherance  of  master's 
business,  but  contrary  to  master's  expn'as 
instructions,  see  note  to  Barrett  v.  Minne- 
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Ij^XCEPTIONS  by  defendant  to  the  re- 
J  fusal  of  the  Superior  Court  for  Suffolk 
County  to  give  a  requested  ruling  in  an 
action  brought  to  recover  damages  for  in- 
juries inflicted  in  ejecting  plaintiff  from 
defendant's  train.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Archibald  R.  Tisdale  for  defendant. 

Messrs.  Coakley  A  Sherman  and  R.  H. 
Sherman  for  plaintiff. 

Mammond,  J.,  delivered  the  opinion  of 
tlie  court. 

At  the  close  of  the  evidence  the  trial 
judge  refused  to  rule,  as  requested  by  the 
defendant,  that  the  evidence  was  "not  suffi- 
cient to  warrant  the  jury  in  finding  that  it 
was  within  the  scope  of  the  freight  brake- 


man's  authority  to  eject  the  plaintiff  from 
the  train;"  and  the  sole  question  here  pre- 
sented is  whether  this  refusal  was  error. 

The  train  was  a  regular  freight  train. 
There  were  upon  it  the  engineer  and  fire- 
man, whose  stations  were  upon  the  engine, 
the  conductor,  who  was  in  charge  of  the 
train,  and  two  brakemen,  called  respective- 
ly the  head  brakeman  and  the  rear  brake- 
man.  There  was  also  upon  the  train  a  con- 
ductor of  another  railroad,  "traveling  in 
charge  of  perishable  freight,"  but  he  does 
not  seem  to  have  had  any  duty  or  author- 
ity as  to  the  management  of  the  train,  or, 
indeed,  to  have  been  in  any  way  a  servant 
of  the  defendant.  The  plaintiff  was  "steal- 
ing a  ride,"  and  hence  a  trespasser. 

In    support    of    his    contention    that    in 


apolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  18  L.R.A. 
(N.S.)  416. 

Under  the  regulations  of  any  given  rail- 
road the  powers  of  brakemen  on  passenger 
trains  and  on  freight  trains  may  be,  and 
frequently  are,  in  point  of  fact,  different 
with  respect  to  treatment  of  trespassers. 
This  point  is  expressly  made  in  McKcon  v. 
New  York,  N.  H.  &  H.  R.  Co.  183  Mass. 
271,  97  Am.  St.  Rep.  437,  67  N.  E.  329,  14 
Am.  Neg.  Rep.  74.  But  for  practical  purposes 
it  would  seem  that  this 'dissimilaritv  can 
possess  a  material  significance  only  in  those 
cases  where  specific  evidence  as  to  the  du- 
ties of  the  brakeman  is  introduced.  It 
should  be  noted  that  in  none  of  the  cases 
turning  upon  the  presumptive  extent  of  a 
brakeman's  powers  has  the  decision  been 
controlled  by  the  distinction  botwoon  the 
powers  of  such  an  employee  upon  a  passen- 
ger train  and  upon  a  freight  train.  Conse- 
quently no  attempt  to  preserve  the  distinc- 
tion between  the  two  classes  of  employees 
has  been  made. 

Doctrine  that  brakeman  has  no  implied 
power  to  eject  trespassers. 

In  several  jurisdictions  the  position  is 
taken  that  a  brakeman,  merely  because  of 
his  employment  as  such,  does  not  have  im- 
plied power  to  eject  trespassers  from  the 
train.  Cocoran  v.  Concord  &  M.  R.  Co.  6 
C.  C.  A.  231,  6  U.  S.  App.  453,  56  Fed. 
1015;  Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45,  30  Am.  St.  Rep.  28,  9  So.  303,  8 
Am.  Neg.  Cas.  17;  Mobile  &.  O.  R.  Co.  v. 
Scales,  100  Ala.  368,  13  So.  917;  Southern 
R.  Co.  V.  Wildman,  119  Ala.  565,  24  So. 
764;  Georgia  R.  &  Bkg.  Co.  v.  Wood,  94 
Ga.  124,  47  Am.  St.  Rep.  146,  21  S.  E.  288; 
Illinois  C.  R.  Co.  v.  King,  179  111.  91,  70 
Am.  St.  Rep.  93,  53  N.  E.  5C2,  affirming  77 
111.  App.  581;  Chicago  &  W.  I.  R.  Co.  v. 
Ketchem,  99  111.  App.  660;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Moran,  129  111.  App.  38,  form- 
er appeal,  117  111.  App.  42;  Illinois  C.  R, 
Co.  V.  Black,  122  III.  App.  439;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Brackman,  78  111.  App. 
141;  Wabash  R.  Co.  v.  Savage,  110  Ind. 
156,  9  N.  E.  85;  Lake  Shore  &  M.  S.  R. 
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Co.  V.  Peterson,  144  Ind.  214,  42  N.  E.  480, 
rehearing  denied  in  144  Ind.  225,  43  N.  E. 
1;  HaBBINOTON  V.  BOSTON  &  M.  R.  Co.: 
Randall  v.  Chicago  &  G.  T.  R.  Co.  113 
Mich.  116,  38  L.R.A.  666,  71  N.  W.  450,  3 
Am.  Neg.  Rep.  679;  Farber  v.  Missouri 
P.  R.-  Co.  116  Mo.  81,  20  L.R.A.  350,  22 
S.  W.  631,  8  Am.  Neg.  Cas.  476;  Krueger 
V.  Chicago  &  A.  R.  Co.  84  Mo.  App.  358 
(plaintiff  was  struck  in  face  with  lantern 
and  kicked  out  of  freight  car) ;  Curtis  v. 
Chicago,  R.  I.  &  P.  R.  Co.  99  Mo.  App. 
502,  73  S.  W.  1103;  Marcum  v.  Missouri, 
K.  k  T.  R.  Co.  139  Mo.  App.  2^7,  122  8. 
W.  1148;  Whistler  v.  Cowan,  26  Ohio  C. 
C.  611,  affirmed  without  opinion  in  70  Ohio 
St.  514,  72  N.  E.  1167;  Towanda  Coal  Co. 
V.  Heeman,  86  Pa.  418;  International  & 
G.  N:  R.  Co.  V.  Anderson,  82  Tex.  516,  27 
Am.  St.  Rep.  902,  17  S.  W.  1039;  Texas  & 
P.  R.  Co.  V.  Black,- 87  Tex.  160,  27  S.  W. 
118;  Texas  &  P.  R.  Co.  v.  Mother,  6  Tex. 
Civ.  App.  87,  24  S.  W.  79;  Texas  &  P.  R. 
Co.  V.  Moody,  —  Tex..  Civ.  App.  — ,  23 
S.  W.  41;  Texas  &  P.  R.  Co.  v.  Hayden,  6 
Tex.  Civ.  App.  745,  26  S.  W.  231;  Houston 
&  T.  C.  R.  Co.  V.  Grigsby,  13  Tex.  Civ.  App. 
639,  35  S.  W.  815,  rehearing  denied  in  13 
Tex.  Civ.  App.  643,  36  S.  W.  496;  Galaviz 
V.  International  &  G.  N.  R.  Co.  15  Tex. 
Civ.  App.  61,  38  S.  W.  234;  Texas  &  P. 
R.  Co.  V.  Black,  23  Tex.  Civ.  App.  119,  67 
S.  W.  330;  Houston  &  T.  C.  R.  Co.  v.  Ruth- 
erford, —  Tex.  Civ.  App.  — ,  62  S.  W.  1069, 
affirmed  in  94  Tex.  518,  62  S.  W.  1050; 
Houston  &  T.  C.  R.  Co.  v.  Bowen,  36  Tex. 
Civ.  App.  165,  81  S.  W.  80;  Chesapeake  & 
O.  R.  Co.  v.  Anderson,  93  Va.  650,  26  S.  E. 
047,  8  Am.  Neg.  Cas.  651. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hen- 
dricks, 48  Ark.  177,  3  Am.  St.  Rep.  220, 
2  S.  W.  783,  8  Am.  Neg.  Cas.  37,  in  St. 
Louis  &  S.  F.  R.  Co.  v.  Kilpatrick,  67  Ark. 
47,  54  S..  W.  971,  and  in  St.  Louis  South- 
western R.  Co.  V.  Mitchell,  100  Ark.  314. 
140  S.  W.  136,  where  decisions  in  favor  of 
the  plaintiffs  were  rendered  upon  the 
ground  that  the  specific  evidence  brought 
out  was  sufficient  to  show  that  the  brake- 
men  in  question  were  authorized  to  eject 
trespassers,  the  court  seems  to  have  pro- 
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ejecting  him  from  the  train  Bodah,  the  of* 
fending  brakeman,  was  acting  within  the 
Bcope  of  hia  authority,  the  plaintiff  relies 
in  the  first  place  upon  the  general  propo- 
sition that  a  brakeman  upon  a  freight  train 
is  by  virtue  of  his  position  as  such,  vested 
with  authority  to  remove  trespassers. 

It  never  has  been  decided  that  such  is  the 
law  in  this  conunonwealth,  although  some 
allusion  has  been  made  to  this  question.  In 
Planz  V.  Boston  &.  A.  R.  Co.  157  Mass.  377, 
380,  17  L.R.A.  835,  32  N.  E.  356,  357, 
which  was  a  freight  train  case,  Knowlton, 
J.,  said:  "It  does  not  expressly  appear  to 
have  been  within  the  scope  of  the  brake- 
man's  employment  to  order  persons  found 
riding  on  the  train  without  leave  to  get 
off,  and  it  has  sometimes  been  held  that 


an  ordinary  brakeman  of  a  freight  train 
has  no  authority  to  give  such  an  order. 
.  .  .  But  in  considering  this  case  we 
prefer  to  assume  in  favor  of  the  plaintiff, 
without  deciding"  it.  In  Mugford  v.  Bos- 
ton &  M.  R.  Go.  173  Mass.  10,  52  N.  £. 
1078,  5  Am.  Neg.  Rep.  611,  which  was  also 
a  freight  train  case.  Holmes,  J.,  says:  "If 
we  assume,  without  deciding,  that  the 
brakeman  was  acting  within  the  scope  of 
bis  authority."  Each  of  these  cases  was  de- 
cided for  the  defendant  on  other  grounds, 
and  in  each,  as  above  cited,  the  train  was 
a  freight  train.  In  Bjornquist  v.  Boston 
&  A.  R.  Co.  186  Mass.  130,  102  Am.  St. 
Rep.  332,  70  N.  E.  53,  cars  were  being 
moved  about  in  the  freight  yard,  and  the 
brakeman  was  acting  in  the  management 


ceeded  upon  the  assumption  that,  in  the 
absence  of  such  evidence,  the  actions  would 
not  have  been  maintainable. 

In  Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45,  30  Am.  St.  Rep.  28,  9  So.  303,  8 
Am.  Neg.  Cas.  17,  it  was  said  that  the 
brakeman  was  not  in  charge  of  the  train, 
and  "hence  presumably  had  no  voice  in  de- 
termining that  the  plaintiff  should  be  put 
off." 

In  Georgia  R.  &  Bkg.  Co.  v^  Wood,  94 
Oa.  124,  47  Am.  St.  Rep.  146,  21  S.  E.  288, 
it  was  denied  that  any  presumption  could 
be  entertained  that  the  removal  of  tres- 
passers from  freight  trains  was  within  the 
scope  of  a  brakeman's  duties.  In  Fink  v. 
Ash,  99  Ga.  106,  24  S.  E.  976,  a  verdict  in 
favor  of  the  plaintiff  was  held  to  be  war- 
ranted by  evidence  that  the  employees  of  a 
railroad  company  ordered  the  trespasser 
off,  and,  without  stopping  the  train,  threw 
missiles  at  him  and  tnat  in  attempoing  to 
avoid  them  he  fell  under  the  train  and  sus- 
tained fatal  injuries;  it  does  not  appear, 
however,  just  what  position  the  employees 
occupied. 

In  Enright  ▼.  Pittsburg  Junction  R.  Co. 
198  Pa.  168,  63  L.R.A.  330,  82  Am.  St.  Rep. 
795,  47  Atl.  938,  9  Am.  Neg.  Rep.  364,  the 
gist  of  the  evidence  was  that  a  brakeman, 
"while  in  the  line  of  his  duty,"  caused  a 
trespassing  boy,  by  his  threats,  to  make  an 
attempt  to  leave  the  train  while  it  was 
moving  rapidly.  The  only  question '^ttctu- 
ally  discussed  was  whether  the  brakeman 
had  been  guilty  of  negligence.  The  court 
said:  "The  simple  proposition  to  be  de- 
termined here  is  the  right  of  the  defendant 
by  its  employee  to  endanger  the  life  of  a 
child  of  tender  years  by  compelling  him  to 
alight  from  a  freight  train  while  it  is  mov- 
ing at  a  rapid  speed.  The  boy  was  not  in- 
jured by  reason  of  the  dangerous  position 
in  which  he  placed  himself,  but  because  of 
the  careless  and  reckless  act  of  the  brake- 
man  in  causing  him  to  alight  while  the 
train  was  in  motion.  The  cause  of  the 
boy's  injury,  therefore,  is  directly  attribu- 
table to  the  negligent  act  of  the  defend- 
ant's employee  in  frightening  him  so  that 
he  attempted  to  quit  the  train  in  the  face 
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of  imminent  danger.  We  think  the  de- 
fendant company  was  negligent,  and  should 
answer  for  its  conduct."  The  assumption 
entertained  in  this  instance,  that  the  brake- 
man's  act  was  within  the  scope  of  his  em- 
ployment, seems  to  render  this  decision 
essentially  inconsistent  with  that  in  To- 
wanda  Coal  Co.  v.  Heeman,  86  Pa.  418,  un- 
less the  court  intended  to  predicate  an  ab- 
solute duty  as  regards  seeing  that  young 
children  are  not  removed  from  a  train  in 
an  improper  manner.  But,  as  the  atten- 
tion of  the  court  was  not  directed  to  the 
earlier  case,  it  is  impossible  to  say  upon 
what  ground  it  may  hereafter  undertake  to 
explain  away  the  apparent  conflict. 

Nor  was  the  Heeman  Case  mentioned  in 
I^ollack  V.  Pennsylvania  R.  Co.  210  Pa.  631, 
105  Am.  St.  Rep.  843,  60  Atl.  311,  in  which 
the  facts  are  very  similar  to  those  in  the 
Enright  Case,  and  the  court  said  that  the 
decision  was  controlled  by  the  latter  case. 

•In  Mugford  v.  Boston  &  M.  R.  Co.  173 
Mass.  10,  52  N.  E.  1078,  5  Am.  Neg.  Rep. 
611,  it  was  assumed,  without  being  decid- 
ed, that  a  brakeman  was  acting  within  the 
scope  of  his  authority  in  ordering  trespass- 
ers off  the  train;  but  if  this  case  could  be 
considered  of  any  authority,  it  must  give 
way  before  the  express  holding  in  Harring- 
ton V.  Boston  &  M.  R.  Co. 

In  Iowa  this  doctrine  formerly  prevailed, 
but  has  now  been  abandoned^  as  is  shown 
in  the  next  subdivision  of  the  note. 

This  general  doctrine  that  the  brakeman 
has  no  such  implied  power  has  been  said 
to  be  referable  to  the  consideration  that 
"it  is  well  established  as  a  matter  of  rule 
and  of  common  observation  that  the  con- 
ductor is  in  control  of  the  cars,  and  that 
it  is  his  duty  to  see  that  the  cars  are  pro- 
tected from  trespassers;  that  it  is  the 
brakeman's  duty  to  exercise  this  control 
only  when  he  is  authorized  by  the  conduct- 
or to  do  so;  and  that  in  the  absence  of 
proof  of  such  authorization  he  will  not  be 
regarded  as  acting  within  the  scope  of  his 
authority."  Dixon  v.  Northern  P.  R.  Co.  37 
Wash.  310,  68  L.R.A.  895,  107  Am.  St. 
Rep.  810,  79  Pac.  943,  2  Ann.  Cas.  620. 

So,    in    Chicaaro,    R.   I.   &   P.    R.   Co.    v. 
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of  them  just  before  the  accident,  and  it 
"[did]  not  appear  that  any  other  person 
was  employed  at  that  time  in  the  control 
of  them."  Under  these  circumstances  the 
court  said:  "If  we  assume  that  he  was  in 
charge  of  the  cars,  it  was  his  duty  to  do 
all  that  he  reasonably  could  to  keep  tres- 
passers away  from  them."  This  case  also 
was  decided  for  the  defendant  on  other 
grounds.  In  McKeon  v.  New  York,  N.  H.  & 
H.  R.  Co.  183  Mass.  271,  at  page  275,  97 
Am.  St.  Rep.  437,  67  N.  E.  329,  14 
Am.  Neg.  Rep.  74,  which  was  an  action 
for  injuries  received  by  being  ejected 
from  a  passenger  train,  it  was  said 
that  while  the  duties  of  a  brakeman  pri- 
marily relate,  as  his  name  implies,  to  the 
management  of  the  brakes,  common  obser- 


vation shows  that  on  passenger  trains  they 
embrace  much  more,  in  that  he  is  re- 
quired to  look  after  the  safety  and  com- 
fort of  passengers,  to  protect  the  property 
of  the  company,  and  to  see  that  fares  are 
not  evaded;  and  such  were  the  rules  of  the 
company.  It  was  therefore  held  that  it 
was  within  the  scope  of  his  authority  t<v 
remove  the  plaintiff  in  a  lawful  manner 
from  the  platform  if  he  was  there  for  the 
purpose  of  evading  his  fare.  But  the  case 
was  distinguishable  from  the  case  of  a 
brakeman  upon  a  freight  train,  the  court 
saying:  "It  is  manifest  that  the  duties 
of  a  brakeman  on  a  freight  train  would  or 
might  be  different  from  those  of  a  brake- 
man  on  a  passenger  train." 

When  we  look  to  the  decisions  in  other 


Brackman,  78  111.  App.  141,  the  court 
argued  thus:  **Tf  a  clerk  or  a  ticket  agent 
or  a  baggage  master  had  done  the  act  here 
complained  of,  we  think  it  would  not  be 
claimed  the  company  would  be  liable  for 
the  result.  It  is  true  this  brakeman  had 
a  right  to  be  upon  the  train,  and  in  the 
discharge  of  his  duty  might  have  occasion 
to  be  upon  all  parts  of  it,  but  he  was  there 
as  a  brakeman,  to  set  brakes  on  signal  and 
when  approaching  stations,  to  couple  cars 
in  making  up  the  train,  and  in  leaving  and 
taking  on  cars  at  stations,  and  generally  to 
perform  the  duties  wliich  are  recos^ni/ed  as 
belonging  to  the  position  of  a  brakeman 
on  a  freight  train,  and  he  was  not  there  to 
manage  or  control  the  train.  He  was  sub* 
ordinate  to  the  conductor.  His  duty  was  to 
report  to  the  conductor  any  defects  he  dis- 
covered in  the  machinerv  of  the  train,  and 
the  presence  of  trespassers  thereon,  and 
the  conductor  alone  was  given  authority  to 
decide  what  should  be  done.  If  a  servant 
with  such  limited  duties  can,  by  a  wilful 
and  wanton  act  outside  the  line  of  service 
he  was  hired  to  per^rm,  impose  a  liability 
upon  his  master  in  favor  of  a  m«re  tres- 
passer, then  the  rule  that  the  master  is 
only  liable  for  the  acts  of  his  servant  which 
he  expressly  directed,  or  which  have  been 
done  in  the  line  of  the  servant's  duty,  and 
within  the  scope  of  his  employment,  must, 
as  it  seems  to  us,  be  considered  as  aban< 
doned.** 

And  a  railroad  company  is  not  liable 
for  the  ejection  of  a  passenger  by  a  brake- 
man  while  a  conductor  is  in  charge  of  a 
train,  without  directions  from  the  latter, 
unless  he  has  been  expressly  authorized  to 
make  ejections.  Lake  Shore  &  M.  S.  R.  Co. 
V.  Peterson,  144  Ind.  225,  43  N.  E.  1,  deny- 
ing rehearing,  144  Ind.  214,  42  N.  E. 
480. 

So  also,  in  Whistler  v.  Cowan,  26  Ohio 
C.  C.  611,  affirmed  Avithout  opinion  in  70 
Ohio  St.  514,  72  N.  E.  1167,  it  was  held 
that  where  a  regular  freight  train  is  in 
charge  of  a  conductor,  engineer,  fireman, 
and  necessary  brakemen,  the  authority  of 
a  brakeman  to  eject  trespassers  from  it 
r-ould  not  be  implied  in  the  absence  of  evi- 
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dence  as  to  custom,  course  of  conduct,  or 
instructions. 

The  same  view  was  taken  in  International 
&  G.  N.  R.  Co.  v.  Anderson,  82  Tex.  516, 
27  Am.  St.  Rep.  902,  17  S.  W.  1039  (brake- 
man  forced  a  man  off  a  freight  car  while 
he  was  attempting  to  mount  the  ladder), 
wliere  the  court  said:  "When  a  recovelry 
is  sought  of  the  master  for  an  injury  in- 
flicted by  his  servant,  the  plaintiff  must 
show  that  the  servant  did  the  wrong  while 
acting  within  the  scope  of  his  employment. 
It  follows  that,  unless  we  can  say  that  a 
brakeman  has  an  implied  authority  to  eject 
trespassers  from  the  train  upon  which  he 
is  employed,  the  charge  was  error,  for 
which  the  judgment  must  be  reversed. 
.  .  .  We  fail  to  see  that  any  necessity 
exists  for  conferring  authority  upon  a 
brakeman  to  eject  trespassers  from  the  cars. 
The  conductor  has  this  power,  and,  it  is  to 
be  presumed,  power  also  to  call  to  his  aid 
the  other  servants  of  the  company  upon  the 
train.  The  name  'brakeman'  would  imply 
that  it  is  the  principal  duty  of  that  servant 
to  attend  to  the  brakes ;  and  it  is  not  to  be 
inferred  that  he  has  control  over  the  train 
or  any  particular  car  or  set  of  cars.  Ac- 
cordingly, we  find  it  distinctly  held  that  a 
brakeman  has  no  implied  aut^Tority  to  eject 
trespassers  from  the  cars.  Towanda  Coal 
Co.  v.  Heeman,  86  Pa.  418.  We  have  found 
no  case  which,  when  carefully  analyzed, 
justifies  a  holding  that  a  brakeman  has  such 
implied  authority." 

In  Randall  v.  Chicago  &  G.  T.  R.  Co.  113 
Mich.  115,  38  L.R.A.  666,  71  N.  W.  450,  3 
Am.  Neg.  Rep.  679,  the  plaintifTs  conten- 
tion was  based  upon  the  rules  of  the  com- 
pany, which  were  put  in  evidence.  It  was 
urged  that,  inasmuch  as  the  rules  provided 
that  freight  trains  should  not  carry  pass- 
engers, and  the  brakemen  of  the  defendant 
company  were  required  to  familiarize  them- 
selves with  these  rules,  the  brakeman  must 
have  known  that  it  was  his  duty,  and  that 
he  was  authorized  by  the  company  to  eject 
the  plaintiff  from  this  train,  and  that,  in 
ejecting  him,  he  was  in  the  discharge  of  a 
duty  which  the  company  has  imposed  upon 
him.     On  th#»  other  hand,  it  is  argued  on 
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jurisdictions  we  find  a  conflict  of  authority. 
We  do  not  deem  it  necessary  to  go  over 
them  in  detail.  Those  which  favor  the  gen- 
eral proposition  seem  to  rest  upon  the  doc- 
trine adopted  by  them  that  "whenever  a 
railway  servant  is  put  in  charge  of  any 
property  of  the  railway,  as  a  station  mas- 
ter in  charge  of  a  station,  or  a  conductor 
in  charge  of  a  train,  or  an  engine  driver 
or  fireman  in  charge  of  an  engine,  or  a 
brakeman  in  charge  of  a  car,  that  servant 
is  necessarily  charged  with  the  duty  of  pro- 
tecting that  particular  property,  and  he  is 
therefore  vested  with  an  implied  authority 
to  remove  trespassers  therefrom/'  See,  for 
example,  Brevig  v.  Chicago,  St.  P.  M.  k 
O.  R.  Co.  64  Minn.  168,  66  N.  W.  401. 
Those  opposed  to  the  proposition  maintain 


in  substance  that  this  doctrine  is  not  appli- 
cable in  the  case  of  a  freight  train  where 
there  is  a  conductor,  that  this  business  has 
no  reference  to  passengers  or  the  payment 
of  fare,  that  the  conductor  is  the  pereson 
presumably  in  charge  of  the  train,  and 
there  is  no  reason  for  the  presumption  in 
such  a  case  that  any  of  the  subordinates 
like  brakemen  are.  See,  for  example,  Far- 
ber  V.  Missouri  P.  R.  Co.  116  Mo.  81,  20 
L.R.A.  360,  22  S.  W.  631,  8  Am.  Neg.  Cas. 
.475,  and  also  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Brackman,  78  111.  App.  141,  where  there 
is  a  good  review  of  the  authorities  on  each 
side. 

On  the  whole  we  think  that  on  principle 
and  the  weight  of  authority  the  proposi* 


behalf  of  the  defendant  that,  under  one  oi 
the  rules,  brakemen  of  freight  trains  were 
snbject  at  all  times  to  the  orders  of  the 
conductors  of  the  trains;  that  the  rules 
nowhere  implied  that  a  brakeman  had  au- 
thority to  eject,  or  that  the  company  had 
placed  upon  the  brakemen  the  dutv  of  eject- 
ing, even  trespassers  from  freight  trains, 
but  that  they  were  subject  to  the  orders  of 
the  conductors  of  such  trains;  that,  since, 
in  the  case  under  review,  the  brakeman  was 
not  shown  to  have  received  any  such  orders, 
his  act  in  ejecting  the  plaintiff  was  not  the 
act  of  the.  defendant  company.  It  was  con- 
ceded that  there  was  no  specific  proof  that 
the  brakeman  was  authorized  to  do  that  act, 
unless  the  rules  of  the  company  were  to  be 
construed  in  the  sense  contended  for  by  the 
plaintiff.  The  court  said:  "We  think  the 
rules  cannot  be  so  construed.  It  is  true 
that  passengers  are  not  permitted  to  ride 
upon  this  class  of  freight  trains,  and  that 
brakemen  are  required  to  familiarize  them- 
selves with  these  rules;  but  under  rule  172 
the  brakeman  must  take  their  orders  from 
the  conductor.  There  is  consequently  no 
proof  in  the  case  that  the  brakeman  here 
had  authority  from  the  company  to  do  the 
act  complained  of." 

This  doctrine  may  be  regarded  also  as 
referable  to  the  general  rule  of  evidence 
that  the  court  cannot  take  judicial  notice 
of  "the  extent  and  character  of  the  duties 
required  of  or  performed  by  the  various 
servants  of  a  railroad  company.  Farber  v. 
Missouri  P.  R.  Co.  116  Mo.  81,  20  L.R.A. 
350,  22  8.  W.  631,  8  Am.  Neg.  Cas.  475, 
affirming  32  Mo.  Apn.  378.  In  this  case, 
where  a  brakeman  haa  pushed  a  minor  off  a 
movinf^  freight  train,  the  court  made  the 
following  remarks:  "It  is  assumed  by 
plaintiff  that  this  court  should  take  judicial 
notice  that  it  was  within  the  line  of  the 
brakeman's  employment  to  put  trespassers 
off  of  the  train  from  which  he  was  expelled, 
and  the  defendant  is  necessarily  liable  for 
the  reckless  performance  of  this  duty  by 
the  brakeman.  The  learned  counsel  cites 
us  to  no  well-considered  case  in  which  such 
a   presumption   is   indulged.  We 

think  that   the   powers   and   duty   of   the 
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brakeman  were  matters  of  fact,  to  be  de- 
termined by  evidence,  and  we  are  not  justi- 
fied in  taking  ex  officio  notice  of  their  ex- 
tent or  character.  Moreover,  there  is  no 
reason  for  assuming,  in  the  absence  of  proof, 
that  the  brakeman  on  a  freight  train  has 
been  clothed  with  the  power  to  remove  per- 
sons who  shall  endeavor  to  take  passage  on 
the  train.  It  was  not  to  be  presumed  that 
anyone  would  violate  the  law  and  attempt 
to  ride,  in  the  first  place,  and  hence,  require 
his  services  for  such  purpose;  nor  that  this 
subordinate  would  be  so  invested  when  he 
had  a  superior  present  in  person  of  the  con- 
ductor, upon  whom  such  duties  usually  de- 
volve." 

And  in  one  case  it  was  laid  down  that 
the  fact  that  the  brakeman's  object  in  re- 
moving the  trespasser  was  to  sen^  his 
employer  would  not  of  itself  suffice  to  bring 
the  act  within  the  scope  of  his  employment. 
Marion  v.  Chicago,  R.  I.  &  P.  R.  Co.  59 
Iowa,  428,  44  Am.  Rep.  687,  13  N.  W. 
415. 

In  another  case  the  right  of  recovery 
was  denied  where  a  specific  rule  of  the  de- 
fendant company  provided  that  brakemen 
were  "in  general  the  servants  and  guard- 
ians of  the  train;  to  do  all  the  work  re- 
quired during  its  trip,  and  to  protect  it 
from  danger."  Lake  Shore  &  M.  S.  R.  Co. 
V.  Peterson,  144  Ind.  214,  42  N.  E.  480. 

Doctrine  that  brakeman  has  such  power. 

According  to  another  group  of  authori- 
ties, a  brakeman  is  presumed,  merely  by 
virtue  of  his  position  as  such,  to  be  vested 
with  authority  to  eject  trespassers.  John- 
son V.  Chicago,  St.  P.  M.  k  O.  R.  Co.  94 
Fed.  473;  Southern  P.  R.  Co.  v.  Sv-endsen, 
13  Ariz.  Ill,  108  Pac.  262;  Marion  v. 
Chicago,  R.  I.  &  P.  R.  Co.  64  Iowa,  568,  21 
N.  W.  86,  8  Am.  Neg.  Cas.  244;  Johnson 
V.  Chicago,  St.  P.M.  &,  O.  R.  Co.  116  Iowa, 
639,  88  N.  W.  811,  second  appeal,  123  Iowa. 
224,  98  N.  W.  642;  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  V.  Kelly,  36  Kan.  655,  59  Am.  Rep. 
596,  14  Pac.  172,  3  Am.  Neg.  Cas.  437; 
Smith  V.  Louisville  &  N.  R.  Co.  95  Ky.  11, 
22  LJUL  72,  23  S.  W.  652;  Illinois  C.  R. 
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tion  that  in  a  case  like  the  present  there 
is  a  presumption  that  the  brakeman,  as 
such,  is  vested  with  the  authority  to  re* 
move  trespassers,  is  not  sound.  For  some 
of  the  leading  cases  where  the  question  is 
discussed,  some  one  way  and  some  the  oth- 
er, see,  in  addition  to  the  cases  above 
named,  Marion  v.  Chicago,  R.  I.  &,  P.  R.  Co. 
69  Iowa,  428,  44  Am.  Rep.  687,  13  N.  W. 
415;  International  &  6.  N.  R.  Co.  v.  An- 
derson, 82  Tex.  516,  27  Am.  St.  Rep.  902, 
17  S.  W.  1039;  Chesapeake  k  0.  R.  Co.  v. 
Anderson,  93  Va.  650,  25  S.  £.  947,  8  Am. 
Neg.  Cas.  651;  Towanda  Coal  Co.  v.  Hee- 


,man,  86  Pa.  418;  Dixon  v.  Northern  P.  R. 
Co.  37  Wash.  310,  68  L.R.A.  895,  107  Am. 
St.  Rep.  810,  79  Pac.  943;  2  Ann.  Cas.  620; 
Kansas  City,  Ft.  S.  k  G.  R.  Co.  v.  Kelly, 
36  Kan.  655,  59  Am.  Rep.  596,  14  Pac.  172, 
3  Am.  Neg.  Cas.  437;  Northwestern  R.  Co. 
V.  Hack,  66  111.  238;  Hoffman  v.  New  York 
C.  &  H.  R.  R.  Co.  87  N.  Y.  30,  41  Am.  Rep. 
337,  8  Am.  Neg.  Cas.  543;  Smith  v.  Louis- 
ville &  N.  R.  Co.  95  Ky.  11,  22  L.R.A.  72, 
23  S.  W.  652.  See  also  3  Elliott,  Railroads, 
2d  ed.  §  1255,  and  cases  cited  in  the  notes, 
and  Wood,  Railroads,  2d  ed.  §  316. 

It  is  further  contended,  however,  by  the 


Co.  V.  West,  22  Ky.  L.  Rep.  1387,  60  S.  W. 
290;  Louisville  &  N.  R.  Co.  v.  Bernard,  18 
Ky.  L.  Rep.  672,  37  8.  W.  841;  Thurman 
V.  Louisville  &.  N.  R.  Co.  17  Ky.  L.  Rep. 
1343,  34  S.  W.  893;  Elliott  v.  Louisville  k 
N.  R.  Co.  21  Ky.  L.  Rep.  630,  52  S.  W.  833, 
6  Am.  Neg.  Rep.  532;  Illinois  C.  R.  Co. 
V.  McManus,  24  Ky.  L.  Rep.  81,  67  S.  W. 
1000;  Williams  v.  Southern  R.  Co.  115  Ky. 
320.  73  S.  W.  779;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Brandenburg,  142  Ky.  814, 
135  S.  W.  296;  Dorsey  v.  Kansas  Citv,  P. 
k  G.  R.  Co.  104  La.  478,  52  L.R.A.  92.  29 
So.  177;  Brevig  v.  Chicago,  St.  P.  M.  &  0 
R.  Co.  64  Minn.  168,  66  N.  W.  401;  Bar- 
rett  V.  Mineapolis,  St.  P.  k  S.  Ste.  M.  R. 
Co.  106  Minn.  51,  18  L.R.A.(N.S.)  416,  130 
Am.  St.  Rep.  585,  117  N.  W.  1047;  Penas  v. 
Chicago,  M.  k  St.  P.  R.  Co.  112  Minn.  203, 
30  L.R.A.(N.S.)  627,  140  Am.  St.  Rep. 
470,  127  N.  W.  926;  Gee  v.  Great  Northern 
R.  Co.  119  Minn.  438.  138  N.  W.  684;  Gold- 
en V.  Northern  P.  R.  Co.  39  Mont.  435, 
34  L.R.A.(N.S.)  1154,  104  Pac.  549, 
18  Ann.  Cas.  886;  West  Jersey  k  S. 
R.  Co.  V.  Welsh,  62  N.  J.  L.  655,  72  Am.  St. 
Rep.  659,  42  Atl.  736,  5  Am.  Neg.  Rep.  660; 
Cook  V.  Southern  R.  Co.  128  N.  C.  333,  38 
S.  E.  925;  Haves  v.  Southern  R.  Co.  141  N. 
C.  195,  53  S.  E.  847;  Moore  v.  Atchison,  T. 
k  S.  F.  R.  Co.  26  Okla.  682,  110  Pac.  1059; 
Dixon  V.  Northern  P.  R.  Co.  37  Wash.  310, 
68  L.R.A.  896,  107  Am.  St.  Rep.  810,  79 
Pac.  943,  2  Ann.  Cas.  620. 

In  respect  to  the  rule  of  North  Carolina, 
the  language  used  in  Cook  v.  Southern  R. 
Co.  128  N.  C.  333,  38  S.  E.  925,  seems  to 
import  a  definite  adoption  of  the  theory 
now  under  consideration.  The  company  was 
there  held  liable  for  injuries  received  by  a 
man  at  whom,  while  he  was  clinging  to  a 
rod  under  a  box  car,  a  flagman  and  a  brake- 
man  threw  a  missile,  thus  frightening  him 
so  that  he  tried  to  get  off  while  the  car  was 
moving.  The  court  said:  "It  can  make  no 
difference  to  him  whether  the  chief  in  charge 
of  the  assault  wore  the  epaulet  of  a  con- 
ductor, tlM  servant's  chevron  of  a  flagman, 
or  the  corporal's  stripes  of  a  brakeman; 
or,  indeed,  if  the  stone  thrower  had  been  a 
lesser  servant,  a  private,  perhaps,  in  the 
carrier  hierarchy.  It  was  within  the  scope 
of  the  authority  of  a  flaj^man  or  brakeman 
to  eject  or  expel  the  plaintiff.  Indeed,  the 
flagman  was  asked  by  defendant's  counsel 
what  he  did  with  tramps  when  he  found 
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them  on  the  train.  To  which  he  replied 
that  it  'depended  on  where  he  found  them.' 
But  independent  of  this,  the  flagman  and 
brakeman  were  there  in  the  service  of  the 
company,  and  if,  as  plainti£P  testified,  by 
assault  and  threats,  they  made  him  get  off 
a  car  moving  4  or  5  miles  an  hpur,  and 
the  conductor  did  not  restrain  them,  the 
company  is  liable  for  this  wronsrful  act 
of  its  servants,  if  such  wrongful  act  caused 
injury  to  the  plaintiff.  The  conductor,  by 
his  standing  orders  and  supervision  of  those 
under  him,  should  have  prevented  the  as- 
sault by  them  upon  the  plaintiff,  even  upon 
a  trespasser.  The  plaintiff  could  have  been 
legally  ejected  by  any  employee,  if  done 
with  no  more  force  than  was  necessary,  and 
in  a  proper  manner.  It  is  the  manner  in 
which  the  plaintiff  was  ejected,  and  not 
the  rank  of  the  servant  ejecting  him,  of 
which  he  has  cause  to  complain,  and  which 
makes  the  master  liable.  If  the  conductor 
had  thrown  the  rocks  at  the  plaintiff,  it 
would  in  the  same  sense  have  been  outside 
the  scope  of  his  employment,  for  the  con- 
ductor nad  no  more  authority  to  assault 
the  plaintiff  than  the  flagman  or  brake- 
man  had." 

In  Illinois  C.  R.  Co.  v.  Latham,  72  Miss. 
32,  16  So.  757,  the  court  seems  to  have  pro- 
ceeded on  the  hypothesis  that  the  ejection 
of  a  trespasser  from  a  freight  train  la 
prima  facie  within  the  scope  of  a  brake- 
man's  employment.  But  the  ruling  is  an 
indecisive  one  in  the  present  connection,  as 
the  actual  ground  upon  which  the  com- 
pany's liability  was  denied  was  that  the 
tort  feasor  had  acted  for  the  accompli'sh- 
ment  of  an  independent  purpose  of  his 
own. 

In  Marion  v.  Chicago,  R.  I.  k  P.  R.  Co. 
59  Iowa,  428,  44  Am.  Rep.  687,  13  N.  W. 
415,  the  court  said  with  reference  to  an 
instruction:  "It  appears  to  us  that  the 
act  of  an  employee  of  a  railroad  company 
in  removing  a  trespasser  from  a  train  can- 
not be  considered  the  act  of  the  company, 
unless  he  was  engaged  generally  to  remove 
trespassers,  or  specifically  to  remove  the 
particular  trespasser.  The  court  below  ap- 
pears to  have  thought  otherwise."  On  the 
second  appeal,  64  Iowa,  568,  21  N.  W.  86, 
8  Am.  Neg.  Cas.  244,  the  plaintiff  was  held 
to  be  entitled  to  recover  under  Iowa  Code, 
§  2071  (1307),  which  provides  that  all  rail- 
road companies  "shall  be  liable  for  all  dam- 
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plaintiff,  that  even  if  that  be  bo,  still  there 
was  evidence  that  in  this  particular  case 
Bodah  had  such  authority.  No  such  au- 
thority is  found  in  the  rules  of  the  com- 
pany. Indeed,  so  far  as  they  have  any  bear- 
ing, directly  or  indirectly,  upon  the  mat- 
ter, they  point  in  the  opposite  direction. 
Rule  712  provides  that  enginemen  shall  not 
allow  any  person  to  ride  upon  their  engine 
except  in  certain  cases  therein  specified. 
Rule  668  provides  that,  with  certain  excep- 
tions not  here  material,  conductors  of 
freight  trains  shall  not  allow  any  person  to 
ride  on   their   trains.     There   are   several 


rules  defining  the  duties  of  brakemen,  but 
none  of  them  provides  that  they  are  in 
charge  of  any  car. 

And  without  going  over  the  other  evi- 
dence in  detail  it  is  sufficient  to  say  that 
it  does  not  warrant  a  finding  that  Bodah 
ever  had  authority  from  the  conductor  or 
anybody  else  to  eject  the  plaintiff  from  the 
car.  The  act  is  not  shown  to  have  been 
within  the  scope  of  his  employment. 

The  refusal,  therefore,  to  give  the  ruling 
requested,  was  error. 

Exceptions  sustained. 


ages  sustained  by  any  person  in  consequence 
of  the  wilful  wrongs,  whether  of  commission 
or  omission,  of  their  agents  and  employees, 
when  such  wrongs  are  in  any  manner  con- 
nected with  the  use  and  operation  of  any 
railroad  .  .  .  on  or  about  which  they 
shall  be  employed."  From  the  language 
used  by  the  court  it  would  seem  to  be  a 
reasonable  inference  that  it  had  changed  its 
views  since  the  first  appeal  was  heard,  and 
was  of  opinion  that  brakemen  are  presump- 
tively authorized,  as  an  incident  of  their 
functions,  to  eject  passengers.  But  there 
was  also  specific  evidence  that  the  brake- 
man  in  question  had  such  authority. 

In  Dorsey  v.  Kansas  City,  P.  &,  G.  R. 
Co.  104  La.  478,  52  L.R.A.  92,  29  So.  177, 
the  defendant  was  held  liable  where  a  tres- 
passer was  pelted  with  stones  by  a  brake- 
man  in  order  to  make  him  get  off  the  rods 
under  a  freight  car,  and,  in  trying  to  es- 
cape fell  under  the  wheels.  The  court  ap- 
proved an  instruction  to  the  effect  that  ''the 
removal  of  trespassers  from  cars  is,  as  a 
matter  of  law,  within  the  implied  authority 
of  the  company's  servants,  including  the 
brakeman." 

In  Dixon  v.  Northern  P.  R.  Co.  37  Wash. 
310,  68  L.R.A.  895,  107  Am.  St.  Rep.  810, 
79  Pac.  943,  2  Ann.  Cas.  '620,  the  position 
taken  was  that  the  railway  company  will 
be  liable  for  injuries  caused  by  a  brake- 
man's  wantonly  and  wilfully  kicking  a  tres- 
passer from  a  moving  car,  to  his  injury, 
unless  entire  absence  of  such  authority  is 
shown  by  the  company.  The  court  said: 
"There  is,  however,  another  line  of  au- 
thorities, most  of  which  are  of  a  more 
recent  date,  holding  that  it  is  a  matter  of 
common  knowledge  and  observation,  of 
which  courts  will  take  judicial  notice,  that 
it  is  the  duty  of  a  brakeman  to  exercise 
supervisory  control  over  the  cars, — a  con- 
trol which  includes  within  its  limits  the 
right  to  protect  the  cars  by  ejecting  tres- 
passers therefrom;  and  we  are  inclined  to 
yield  our  allegiance  to  this  doctrine.  It 
must  be  evident  to  everyone  who  travels 
on  railroad  trains  that,  while  it  may  be 
true  theoretically  that  the  conductor  is  in 
charge  of  the  cars,  his  special  duties  are 
more  of  a  business  character;  that  he  looks 
out  for  the  business  of  such  train, — if  a 
passenger  train,  for  the  collection  of  fares 
and  the  proper  exercise  of  the  duties  of 
the  companv  towards  passengers;  if  of  a 
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freight  train,  for  the  proper  handling  and 
transmission  of  freight,  and  for  the  di- 
rection of  the  movements  of  the  train  in  a 
general  way.  The  business  of  a  brakeman, 
while  it  may  have  originally  been  restricted 
to  the  operation  of  brakes,  has  grown  into 
a  supervision,  to  a  certain  extent,  of  the 
cars.  ...  It  may  be  that  these  powers 
have  increased  with  the  changing  conditions 
incident  to  railroading,  and  that  the  ob- 
servation of  this  increase  in  his  powers  is 
the  cause  of  the  change  in  judicial  decision 
on  this  question,  for  it  is  noticeable  that 
most  of  the  cases  holding  to  the  theory  that 
the  brakeman  is  not  acting  within  the  scope 
of  his  authority  or  employment  when  eject- 
ing a  trespasser  from  the  train  were  de- 
cided manv  years  ago,  while  the  great  ma- 
jority of  the  cases  holding  to  the  other  doc- 
trine are  of  modern  announcement.  While 
this  authority  of  which  we  have  been  speak- 
ing may  not  be  strictly  conferred  upon  the 
brakeman  by  the  terms  of  the  employment 
contract,  we  think  that  it  must  be  a  matter 
of  common  observation  that  such  authority 
is  an  inference  from  the  nature  of  the  busi- 
ness and  its  actual  daily  exercise." 

The  basis  of  this  doctrine  that  a  brake- 
man  has  implied  power  to  remove  trespass- 
ers is  that  a  brakeman,  being  one  of  the 
servants  to  whose  custody  and  care  a  train 
is  committed,  may  be  regarded  properly  aa 
having  an  implied  authority  to  do  what 
may  be  necessary  for  the  purpose  of  pro- 
tecting the  train  intrusted  to  him.  West 
Jersey  &  S.  R.  Co.  v.  Welsh,  62  N.  J.  L. 
655,  72  Am.  St.  Rep.  659,  42  Atl.  736,  5 
Am.  Neg.  Rep.  660. 

The  same  principle  was  also  relied  upon 
in  Brevig  v.  Chicago,  St.  P.  &  0.  R.  Co.  64 
Minn.  168,  66  N.  W.  401,  where  the  court 
remarked:  "While  the  authority  of  a 
freight  train  brakeman  is  quite  limited,  his 
duties  do  not  consist  merely  of  turning  the 
brakes.  By  universal  custom  he  has  police 
duties  as  to  cars  immediately  under  his  con- 
trol." 

So,  in  Kansas  City,  Ft.  S.  &  G.  R.  Co.  v. 
Kelly,  36  Kan.  655,  59  Am.  Rep.  596,  14 
Pac.  172,  3  Am.  Neg.  Cas.  437,  where  the 
defendant  was  held  liable  for  the  act  of  a 
brakeman  in  compelling  a  boy  to  jump  from 
a  freight  train  running  at  the  rate  of 
about  8  miles  an  hour,  the  court  said; 
"The  evidence  does  not  disclose  what  the 
duties   of  a  brakeman  are  on   the  defend- 
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ant'8  road.  In  the  absence  of  a  rule  de- 
fining his  duties,  we  presume  that,  under 
the  genera]  scope  of  his  employment  as  a 
servant  of  the  company  on  the  train,  con- 
cerned in  its  management,  and  aware  of  the 
fact  that  a  person  who  goes  upon  the  train 
with  the  intent  to  ride  thereon  without 
paying  fare  is  a  trespasser,  the  implied  au- 
thority in  such  case  is  an  inference  from 
the  nature  of  the  business  and  its  actual 
daily  exercise  according  to  common  oBserva- 
tion  and  experience." 

So,  too,  in  Golden  v.  Northern  P.  R.  Co. 
.39  Mont.  435,  34  L.Rw^.(N.S.)  1154,  104 
Pac.  549,  18  Ann.  Cas.  886,  where  a  brake- 
man  threatened  and  pursued  plaintiff  till 
he  fell  ofT  a  moving  freight  train,  the  court 
said:  "The  duties  of  a  brakeman  are  less 
extensive  than  those  of  a  conductor,  who 
has  general  charge  of  the  train;  but  it 
would  be  going  too  far  to  say  that  the 
brakeman *s  duty  extends  no  further  than  to 
turn  brakes,  couple  cars,  and  the  like,  and 
that  be  may  stand  by.  unless  expressly 
autliorized  and  required  by  the  company  to 
protect  its  property  from  trespassers,  and 
allow  them  to  commit  trespasses  without 
restraint.  A  brakeman  wlio  would  do  this 
would  not  long  retain  his  place  after  knowl- 
edge of  his  conduct  came  to  his  superior 
officers.  On  the  other  hand,  if,  after  eject- 
ing a  trespasser,  he  were  charged  with  an 
assault  upon  him,  it  could  not  be  doubted 
that  the  fact  that  the  act  charged  as  un- 
lawful was  committed  for  the  purpose  of 
protecting  the  property  of  the  company,  no 
more  force  having  been  used  than  the  cir- 
cumstances required,  would  be  a  complete 
defense." 

In  any  jurisdiction  where  this  doctrine, 
prevails  the  railroad  company  is  charged 
with  the  duty  of  showing  by  affirmative  evi- 
dence that  the  brakeman  in  question  tran- 
iscended  his  authority.  Dixon  v.  Northern 
P.  R.  Co.  37  Wash.  310,  68  L.RJV:  896,  107 
Am.  St.  Rep.  810,  79  Pac.  943,  2  Ann.  Cas. 
«20. 
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Implied  power  as  a  question  for  jury. 

While  it  wt)u1d  seem  that  it  is  the  duty 
of  the  court  to  determine  the  nature  and  ef- 
fect of  the  contract  between  the  carrier 
and  the  brakeman,  yet  some  cases  seem  to 
hold  that  the  question  of  the  implied  power 
of  the  brakeman  is  for  the  jury  even  in  the 
absence  of  specific  evidence  uj)on  the  ques- 
tion. 

Thus,  in  Planz  v.  Boston  &  A.  R.  Co. 
167  Mass.  377,  17  L.R.A.  837,  32  N.  E.  356, 
where  the  contributory  negligence  of  the 
plaintiff  was  held  to  be  a  bar  to  an  action 
for  injuries  caused  by  expulsion  from  a 
moving  freight  train,  the  court  made  the 
following  remarks:  "It  does  not  expressly 
appear  to  have  been  within  the  scope  of 
the  brakeman's  employment  to  order  persons 
found  riding  on  the  train  without  leave  to 
get  off,  and  it  has  sometimes  been  held 
that  an  ordinary  brakeman  of  a  freight 
train  has  no  authority  to  give  such  an 
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order.  Marion  v.  Chicago,  R.  I.  &  P.  R. 
Co.  69  Iowa,  428,  44  Am.  Rep.  687,  13  N.  W. 
415;  Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
418.  But  in  considering  this  case  we  prefer 
to  assume  in  favor  of  the  plaintiff,  without 
deciding,  that  it  was  a  question  of  fact  for 
the  jury  whether  Walton,  from  his  general 
employment  as  a  brakeman,  had  authority 
to  represent  the  defendant  in  ordering  a 
trespasser  to  leave  the  train.  If  he  had,  the 
defendant  is  liable  for  his  n^ligence  or  mis- 
conduct in  regard  to  the  time  or  manner  of 
doing  it." 
And  in  O'Banion  v.  Missouri  P.  R.  Co. 

66  Kan.  362,  69  Pac.  353,  the  question 
whether  a  brakeman  who  had  forcibly 
ejected  a  trespasser  from  a  freight  train 
had  done  so  in  the  discharge  of  his  duty, 
or  for  the  purpose  of  extorting  money  from 
him,  or  out  of  resentment  toward  him  for 
his  failure  to  pay  a  sum  of  money  demanded 
by  the  brakeman  for- the  privilege  of  riding 
on  the  train,  was  held  to  have  been  left 
properly  to  the  jury. 

So,  in  McKeon  v.  New  York,  N.  H.  k  H. 
R.  Co.  183  Mass.  271,  97  Am.  St.  Rep.  437, 

67  N.  £.  329,  14  Am.  N^.  Rep.  74,  where 
a  boy,  when  stealing  a  ride  on  the  front 
platform  of  a  passenger  train,  was  reckless- 
ly pushed  off  by  a  brakeman  while  the  train 
was  in  motion,  the  court  said:  "While  the 
brakeman  in  question  was  not  in  any  just 
sense  a  conductor  or  even  a  subconductor, 
we  think  that  the  jury  were  warranted  in 
finding,  as  they  must  have  found  under  the 
instructions  of  the  judge,  that  it  was  within 
the  scope  of  his  authority  to  remove  the 
plaintiff  in  a  lawful  manner  from  the  plat- 
form, if  he  was  there  for  the  purpose  of 
evading  his  fare.  Hoffman  v.  New  York  C. 
k  H.  R.  R.  Co.  87  N.  Y.  26,  41  Am.  Rep. 
337,  8  Am.  Neg.  Cas.  543,  .  .  .  Unless 
brakemen  upon  passenger  trains  have,  as 
incident  to  their  employment,  the  power  to 
remove  trespassers,  it  would  seem  that  the 
companies  would  not  receive  the  full  bene- 
fit from  their  services,  to  which  they  were 
entitled,  and  that  the  brakemen  would  or 
might  be  embarrassed  in  the  discharge  of 
their  duties.  We  think  that  the  jury  were 
warranted  in  finding  that  the  brakeman  was 
justified  in  believing,  from  the  circum- 
stances under  which  he  found  the  plaintiff 
and  his  companions  on  the  platform,  that 
they  were  there  for  the  purpose  of  evading 
their  fare,  and  that,  in  doing  what  he  did, 
he  was  acting  upon  that  belief,  and  within 
the  general  scope  of  his  authority." 

In  Hoffman  v.  New  York  C.  &  H.  R.  R. 
Co.  87  N.  Y.  25,  41  Am.  Rep.  337,  8  Am. 
Neg.  Cas.  543,  affirming  12  Jones  &  S.  1, 
where  a  boy  eight  years  old  was  kicked 
from  the  steps  of  a  passenger  car  by  the 
conductor  or  brakeman,  while  the  train  was 
moving  10  miles  per  hour,  a  verdict  against 
the  company  was  sustained.  The  court 
said:  "The  regulations  defining  the  duties 
of  brakeman,  introduced  by  the  defendant, 
are  not  printed  in  the  case,  and  there  is  no 
proof  before  us  of  any  specific  authority 
given   to   brakemen   to   remove   trespassers 
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from  the  cars.  It  is  conceded  that  author- 
ity in  a  conductor  to  remove  a  trespasser 
in  a  lawful  manner,  whether  conferred  by 
the  rules  or  not,  is  implied,  and  is  incident 
to  his  position.  We  think  the  same  con- 
cession must  be  made  in  respect  to  the  au- 
thority t>f  a  brakeman  who  finds  a  tres- 
passer on  the  platform  of  a  car.  His  duties 
do  not  primarily  pertain  to  the  protection 
of  the  cars  against  intruders;  but  he  is  a 
servant  of  the  company  on  the  train,  con- 
cerned in  its  management,  and  fully  cog- 
nizant of  the  obvious  fact  that  Intruders 
who  jump  upon  the  train  for  a  ride,  with- 
out intention  of  becoming  passengers,  are 
wrongfully  there.  Suppose  a  train  was 
standing  still,  and  a  trespasser  was  put  off 
by  force  by  a  brakeman,  using  no  unneces- 
sary violence,  would  it  not  be  a  good  de- 
fense to  an  action  against  him  for  the  as- 
sault, that  he  was  brakeman,  and  did  the 
act  complained  of  in  that  capacity,  al- 
though without  express  authority  T  The  im- 
plied authority  in  such  a  case  is  an  infer- 
ence from  the  nature  of  the  business  and  its 
actual  daily  exercise,  according  to  common 
observation  and  experience." 

The  Hoffman  Case  was  followed  in  Mol- 
loy  V.  New  York  C.  &  H.  R.  R.  Co.  10  Daly, 
453,  and  a  similar  view  was  taken  in  other 
New  York  cases:  Priest  v.  Hudson  River 
R.  Co.  40  How.  Pr.  456,  10  Abb.  Pr.  N.  S. 
60;  Lang  v.  New  York,  L.  E.  &  W.  R.  Co. 
51  Hun,  003,  22  N.  Y.  S.  R.  110,  4  N.  Y. 
Supp.  665;  Girvin  v.  New  York,  C.  k  H. 
R.  R.  Co.  52  App.  Div.  502,  05  X.  Y.  Supn. 
299,  8  Am.  Neg.  Rep.  107,  affirmed  in  166 
N.  Y.  289,  50  X.  E.  921,  9  Am.  Xej?.  Rep. 
547;  Hill  v.  Baltimore  &  N.  Y.  R.  Co.  75 
App.  Div.  325,  11  N.  Y.  Anno.  Cas.  418, 
78  N.  Y.  Supp.  134,  12  Am.  Neg.  Rep.  338; 
Clark  V.  New  York,  L.  E.  &  W.  R.  Co.  40 
Hun,  606,  affirmed  in  113  N.  Y.  670,  21  N. 
E.   1116. 

Conflicting  doctrines  discussed. 

'  In  regard  to  these  conflicting  doctrines, 
Mr.  Labatt  (6  Labatt,  Mast.  £  S.  2d  ed. 
p.  7121)  says:  "Of  the  three  doctrines 
stated  above,  the  most  reasonable,  it  is 
apprehended,  is  that  which  treats  the  brake- 
man's  implied  authority  as  being  the  sub- 
ject of  a  presumption  favorable  to  the 
plaintiff.  The  broad  consideration  to  which 
it  is  referred,  viz,,  that  such  an  employee 
may  properly  be  regarded  as  one  whose 
ordinary  duties  include  the  protection  of 
the  cars  against  the  intrusion  of  tres- 
passers, would  seem  to  constitute  a  satis- 
factory basis  for  such  a  presumption. 
There  is,  however,  no  adequate  warrant  for 
the  suggestion  of  one  of  the  courts  that  it 
should  be  preferred  on  the  ground  that  it 
represents  the  distinctively  modern,  as  con- 
trasted with  the  older,  view  of  a  brakeman's 
position.  Several  of  the  cases  in  which  it  J 
has  been  rejected  are  of  so  recent  a  date 
that  the  theory  of  a  general  and  well-de- 
fined trend  of  judicial  opinion  toward  its 
adoption  is  not  sustainable." 
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Rule  where  brakeman  has  full  control   of 

train. 

Even  courts  which  have  adopted  the  first 
and  third  theories  discussed  above  have 
sustained  a  verdict  in  favor  of  plaintiff, 
who  had  been  ejected  by  a  brakeman  in  a 
yard  from  a  train  of  cars  in  which  he  was 
in  full  control.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Kirkbride,  79  Tex.  457,  15  S.  W.  495,  8 
Am.  Neg.  Cas.  631  (verdict  for  plaintiff 
sustained  on  the  ground  that  the  employee 
whose  threats  had  frightened  .the  plaintiff 
into  jumping  off  a  train  of  freight  cars 
moving  along  a  side  track  in  a  yard  was  in 
charge  of  the  train)  ;  Bjornquist  v.  Boston 
&  A.  R.  Co.  185  Mass.  130,  102  Am.  St. 
Hep.  332,  70  N.  E.  53  (jury  justified  in 
finding  thai  a  brakeman  in  sole  charge 
of  cars  in  a  yard  was  authorized  to  eject 
trespassers).  But  it  seems  not  improbable 
that  if  the  point  should  be  presented,  it 
would  be  hela  that,  in  the  case  of  such  an 
employee,  the  inference  of  authority  would 
be  no  less  peremptory  than  in  the  case  of 
a  conductor. 

Where  brakeman  acts  from  personal  motive. 

Under  the  general  principle  that  the  mas- 
ter is  not  liable  for  a  wrongful  act  done 
with  a  personal  object  or  from  a  personal 
motive,  a  railroad  company  cannot  be  held 
liable  for  the  act  of  a  brakeman  in  ejecting 
a  trespasser  from  a  train,  whether  it  was 
or  was  not  within  the  scope  of  his  author- 
ity, if  his  conduct  was  prompted  by  a 
purely  personal  motive. 

Thus,  in  Illinois  C.  R.  Co.  v.  Latham,  72 
Miss.  32,  16  So,  757,  a  brakeman  demanded 
money  from  a  trespasser  on  the  condition 
of  his  being  permitted  to  remain  on  a  train, 
and  when  he  failed  to  get  it,  made  no  re- 
port to  the  conductor,  as  the  rule  pre- 
scribed, but  cursed  the  trespasser  and 
shoved  him  off  the  train  while  it  was  in 
motion.  The  court  said:  "In  no  just  and 
reasonable  view  can  it  be  held  that,  in  the 
acts  of  the  brakeman  thus  done,  was  he 
acting  in  his  master's  business,  or  with  in- 
tent to  perform  any  duty  due  to  the  master. 
He  was  not  demanding  'fare,'  but  money  to 
put  in  his  pocket.  He  did  not  eject  him 
under  the  orders  of  the  conductor,  nor 
when — ^aside  from  any  orders  of  the  con- 
ductor— ^he  first  discovered  him,  nor  at  the 
next  station.  He  was  plainly  attempting 
to  extort  money  for  his  private  use.  .  .  . 
The  question  here  is  whether  the  brakeman, 
in  doing  what  he  did  as  he  did  it,  was 
acting  for  the  company,  or  in  the  accom- 
plishment solely  or  his  own  independent, 
wilful,  malicious,  and  wicked  purposes; 
using  his  authority  to  eject  trespa»Rers, 
if  any  there  was,  as  a  mere  cover  under 
which  to  extort  money  from  appellee,  not 
for  fare,  but  for  his  pocket." 

In  Dixon  v.  Northern  P.  R.  Co.  37  Wa.sh. 
310,  68  L.R.A.  896,  107  Am.  St.  Rep.  810, 
70  Pac.  943,  2  Ann.  Cas.  620,  it  appears 
from  the  testimony  of  the  plaintiff  that  the 
brakeman  asked  him  if  he  had  any  money, 
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and,  on  being  told  that  he  had  none,  ord^ed 
him  from  the  train.  The  court,  in  holding 
that  the  brakeman  had  the  implied  author- 
ity to  remove  trespassers,  apparently  ig- 
nored th«  fact  that  the  brakeman  might 
have  been  acting  from  a  purely  personal 
motive. 

Authority  as  dependent  upon  specific  evi- 
dence. 

In  many  cases  the  authority  of  a  brake- 
man  to  eject  tresspassers  is  determined  with 
reference  to  specific  evidence  in  the  case. 

In  a  general  way  such  evidence  may  be 
divided  into  the  following  classes: 

First,  evidence  which  corroborates  the^ 
inference  that  no  implied  authority  to  eject' 
trespassers  is  vested  in  a  brakeman  merely 
by  virtue  of  his  employment  as  such. 

In  Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
418,  where  a  brakeman  had  undertaken  to 
expel  a  boy  from  a  moving  coal  train  by 
throwing  lumps  of  coal  at  him,  the  right 
of  recovery  was  denied  on  the  ground  that 
the  only  affirmative  proof  showed  that  the 
brakeman  was  not  acting  in  pursuance  of 
any  authority  conferred  upon  nim,  the  as- 
sistant superintendent  of  the  defendants 
having  testified:  "The  duty  of  the  con- 
ductor is  to  take  charge  of  the  running  of 
the  trains,  and  he  may  admit  or  exclude 
passengers  therefrom;  the  brakeman  have 
nothing  to  do  with  passengers;  they  do  the 
general  business  of  toe  tram  as  far  as  labor 
is  concerned, — putting  on  brakes  and  the 
general  work  of  handling  a  train  of  cars." 

In  Marion  y.  Chicago,  R.  I.  &  P.  R.  Co. 
6ft  Iowa,  428,  44  Am.  Rep.  687,  13  N.  W. 
415,  the  court  said  that  the  circumstances 
of  the  brakeman's  having  ejected  the  tres- 
passer for  the  purpose  of  serving  his  em- 
ployers was  immaterial,  if,  in  point  of  fact, 
the  ejection  was  outside  the  scope  of  his 
employment.  An  instruction  to  the  oppo- 
site effect  was  disapproved. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moran, 
129  111.  App.  38.  a  verdict  in  favor  of  a 
newsboy  ejected  from  a  moving  passenger 
train  was  set  aside  on  the  ground  that  the 
evidence  showed  that  the  brakeman  was 
empowered  to  eject  trespassers  only  when 
he  was  directed  by  the  conductor  to  do  so. 

In  Hartigan  v.  Michigan  C.  R.  Co.  113 
Mich.  122,  71  N.  W.  452,  a  verdict  for 
plaintiff  was  set  aside  on  the  ground  that 
the  evidence  showed  affirmatively  that  a 
brakeman  of  a  freight  train  had  no  au- 
thority. The  report  does  not  show  what 
the  nature  of  the  evidence  was. 

Second,  evidence  which  tends  to  rebut  the 
inference  that  the  brakeman  had  no  implied 
authority  to  eject  trespassers,  as  where  the 
brakeman  was  acting  in  conformity  with 
general  instructions  issued  by  the  defend- 
ant, or  in  accordance  with  a  common  prac- 
tice known  to  and  acquiesced  in  by  his 
superiors,  or  in  accordance  with  the  spe- 
cific orders  of  his  superiors. 

In  Illinois  C.  R.  Co.  v.  King,  179  111.  91, 
70  Am.  St.  Rep.  93,  53  N.  E.  552,  affirming 
77  111.  App.  581,  the  testimony  of  a  brake- 
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man  on  a  freight  train  that  his  instructions 
were  "to  stop  and  put  them  off  if  we  find 
someone  beating  their  way;  when  you  put 
a  man  off,  you  do  not  mean  that  you  jerk 
him  off, — put  him  off;  it  means  we  instruct 
him  that  he  can't  ride,  and  gets  off/' — 
was  held  to  show  that  it  was  within  the 
scope  of  his  directions  and  duties  to  put 
trespassers  off  the  train. 

In  Verlinde  v.  Michigan  C.  R.  Co.  165 
Mich.  371,  130  N.  W.  317,  the  defendant's 
rules  required  employees  to  render  every 
assistance  in  their  power  in  carrying  out 
the  rules  and  special  instructions.  Among 
such  special  instructions  to  freight  con- 
ductors was  one  to  the  effect  that  tramps 
or  other  persons  without  legitimate  busi- 
ness on  trains  must  not  be  allowed  to  ride, 
and  that  every  precaution  must  be  taken 
to  prevent  cars  iMsing  robbed  while  in  tran- 
sit. Held,  that  these  facts  justified  the  in- 
ference that  a  freight  brakeman  had  im- 
plied authority  to  order  trespassers  off 
the  oars. 

In  Curtis  v.  Chicago,  R.  I.  &,  P.  R.  Co. 
99  Mo.  App.  502,  73  S.  W.  1103,  one  of 
the  defendant's  rules  stated  that  it  was  the 
"l^gal  duty"  of  conductors  and  trainmen 
to  eject  persons  found  upon  a  train  without 
ticket  or  pass,  and  refusing  to  pay  fare, 
this  duty  to  be  performed  in  a  reasonable 
manner  and  at  a  proper  place,  and  that 
"trainmen  must  not,  under  any  circum- 
stances, eject  a  tramp  or  tramps  or  other 
trespassers  upon  a  train  while  it  is  in  mo- 
tion, nor  without  first  conferring  with  the 
conductor,  who  may  delegate  special  au- 
thority to  trainmen."  It  was  contended 
for  the  defendant  that  under  this  rule  no 
trainman  had  authority  to  eject  a  pas- 
senger without  the  consent  of  the  con- 
ductor, that  in  doing  so  he  acted  outside 
of  the  line  of  his  employment^  and  that 
in  no  event  was  he  authorized  to  eject  a 
passenger  while  the  train  was  in  motion. 
But  the  court  was  of  opinion  that  the  case 
came  within  the  rule  that  the  master,  "  Hiy 
putting  the  servant  in  his  place,  becomes 
responsible  for  all  his  acts  within  the  line 
of  his  employment,  even  though  they  are 
wilful  and  directly  antagonistic  to  his 
orders.'  ...  It  was  a  part  of  the  duty 
of  a  brakeman  to  put  a  trespasser  off  the 
train,  and  in  so  doing  he  was  in  the  course 
of  his  employment;  and  the  fact  that  he 
exceeded  his  authority,  or  acted  contrary 
to  the  rule  which  forbade  him  from  ejecting 
a  passenger  from  a  moving  train,  did  not 
excuse  the  defendant." 

In  St.  Louis  &  S.  F.  R.  Co.  ▼.  Kilpatrick, 
67  Ark.  47,  54  S.  W.  971,  the  court  held 
that  where  one  of  the  duties  of  a  brake- 
man  is  to  see  that  persons  do  not  enter 
the  cars  without  a  ticket,  he  is  acting 
within  the  scope  of  his  employment  when 
he  forcibly  ejects  a  passenger  who  has  en- 
tered upon  the  platform  of  a  car  without  a 
ticket,  and  that  it  is  competent  to  introduce 
parol  evidence  of  the  contents  of  a  placard 
attached  to  the  car,  defining  the  duties  of 
a  brakeman   in   this   respect. 

In  Galveston,  H.  &  S.  A.  R.  Co.  t.  Lester, 
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24  Tex.  Civ.  App.  487,  69  S.  W.  948,  certain 
evidence,  the  purport  of  which  is  not  stated, 
was  held  to  warrant  finding  that  a  brake- 
man  on  a  passenger  train  had  power  to 
eject  trespassers. 

In  Southern  R.  Co.  v.  Wildman,  119  Ala. 
585,  24  So.  784,  there  was  evidence  tending 
to  shx>w  that  the  brakeman  knocked  or 
shoved  the  intestate  from  the  moving  train, 
and  there  was  other  evidence  tending  to 
show  that  the  conductor  had  ordered  him 
not  to  let  any  "tramps"  or  "hoboes"  ride 
on  the  train. 

In  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Hen- 
dricks, 48  Ark.  177,  3  Am.  St.  Rep.  220, 
2  S.  W.  783,  8  Am.  Neff.  Cas.  37,  evidence 
that  brakemen  were  in  the  hiU>it  of  ejecting 
tramps  who  refused  to  pay  fare  was  held 
admissible  on  grounds  thus  explained:  "It 
was  the  legal  right  of  the  company  to  eject 
persons  attempting  to  ride  on  its  trains 
without  paying  fare,  and  the  legitimate 
object  of  the  testimony  was  to  show  that 
the  right  was  commonly  enforced  through 
the  class  of  employees  that  ejected  the 
plaintiff.  It  was  a  legitimate  method  of 
showing  the  duty  of  the  employee,  just  as 
the  fact  of  employment,  as  we  have  ruled 
above,  could  be  shown  by  the  exercise  of 
duties  in  the  master's  service.  The  fact 
that  brakemen  commonly  performed  the 
duty  of  ejecting  such  persons  from  the  ap- 
pellant's freight  trains  afforded  a  reason- 
able presumption  or  inference  that  the 
brakeman  who  ejected  the  plaintiff  acted  in 
the  line  of  his  duty,  if  the  jury  chose  to 
believe  that  he  was  ejected  by  a  brakeman 
for  the  nonpavment  of  his  fare."  This  de- 
cision was  followed  in  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Pell,  89  Ark.  87,  115  S.  W.  957. 

In  Chesapeake  &  O.  R.  Co.  v.  Anderson, 

93  Va.  850,  25  S.  £.  947,  8  Am.  Neg.  Cas. 
851,  one  of  the  instructions  asked  for  by 
the  defendant  enunciated  the  proposition 
that  if  a  certain  conductor  was  in  charge 
of  defendant's  freight  train  at  the  time  of 
the  accident,  with  sole  power,  under  defend- 
ant's rules  and  regulations,  to  determine 
who  should  be  expelled  from  the  train,  and 
if  one  of  the  brakemen  on  the  train,  with- 
out authority  from  the  conductor  to  expel 
the  plaintiff,  kicked  the  plaintiff  from  the 
train,  and  thereby  caused  the  injury  com- 
plained of,  the  act  of  the  brakeman  was 
outside  the  scope  of  his  duties,  and  did  not 
render  the  defendant  liable  for  the  injuries 
resulting  from  the  act.  It  was  held  that 
this  instruction  had  been  properly  refused. 
The  court  said:  "It,  in  effect,  excluded 
from  the  jury  the  right  to  take  into  con> 
sideration  any  evidence  tending  to  show 
that  while,  under  the  rules  of  the  company, 
no  authority  was  conferred  upon  a  brake- 
man  to  expel  a  trespasser  from  the  train, 
it  had  been  the  custom  of  the  brakemen  to 
do  so,  and  that  this  custom  was  known  to 
the  company,  and  it  acquiesced  in  it." 

In  Houston  &  T.  C.  R.  Co.  v.  Rutherford, 

94  Tex.  518,   82  S.  W.   1056,  it  was  held 
(1)  that,  under  an  allegation  that  a  brake- 
man  of  defendant  railway  acted  within  the 
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scope  of  his  authority  in  attempting  to  ex- 
pel the  plaintiff  from  a  train,  evidence  was 
admissible  of  a  custom  of  the  defendant's 
conductors,  known  to  its  general  officei^s, 
to  delegate  such  authority  to  brakemen.  in 
contravention  of  certain  written  instruc- 
tions to  the  contrary;  and  (2)  that  proof 
of  the  toleration  of  a  general  custom  of  em- 
ployees to  disregard  a  published  rule  of  the 
railway  was  sufficient  to  establish  its 
waiver,  although  the  particular  employee 
whose  act  was  in  question  was  not  shown 
to  have  been  permitted  or  instructed  to  dis- 
regard it. 

Other  decisions  which  recognize  the  re- 
butting significance  of  evidence  as  to  cus- 
tom are  Krueger  v.  Chicago  &  A.  R.  Co. 
94  Mo.  App.  458,  88  S.  W.  220;  Marcum 
▼.  Missouri,  K.  &  T.  R.  Co.  139  Mo.  App. 
217,  122  S.  W.  1148;  Texas  &  P.  R.  Co. 
V.  Mother,  5  Tex.  Civ.  App.  87,  24  S.  W. 
79;  Texas  &  P.  R.  Co.  v.  Black,  23  Tex. 
Civ.  App.  119,  57  S.  W.  330;  Houston  & 
T.  C.  R.  Co.  V.  Bowen,  38  Tex.  Civ.  App. 
185,  81  S.  W.  80;  Texas  &  N.  0.  R.  Co.  v. 
Buch,  —  Tex.  Civ.  App.  — ,  102  S.  W.  124, 
reversed  upon  another  point  in  101  Tex. 
200,  105  S.  W.  987.  See  report  of  second 
judgment  of  the  appellate  court  in  —  Tex. 
Civ.  App.  — ,  125  S.  W.  318. 

In  Texas  &  P.  R.  Co.  v.  Hayden,  8  Tex. 
Civ.  App.  745,  28  S.  W.  331,  evidence  had 
been  given  in  favor  of  both  parties,  and 
the  court  in  its  main  charge  placed  the 
burden  of  proof  upon  the  plaintiff,  general- 
ly, and  it  was  held  that  a  special  charge 
to  the  effect  that  the  brakemen  had  no  im- 
plied authority  to  eject  persons  from  the 
train  had  been  properly  refused. 

In  Krueger  v.  Chicago  &  A.  R.  Co.  84  Mo. 
App.  358,  a  new  trial  was  ordered  on  the 
ground  that  the  brakeman  who  had  ejected 
the  plaintiff  from  a  moving  freight  train 
had  been  allowed  to  testify  that  the  ejec- 
tion was  in  the  line  of  his  duties.  It  would 
have  been  proper  to  ask  him  whether  he  had 
ejected  trespassers  with  the  approval  of 
his  superiors. 

Third,  evidence  which  corroborates  the 
inference  either  that  the  brakeman  is  pre- 
sumptively authoriiaed  to  eject  trespassers, 
or  that  a  jury  is  warranted  in  finding  that 
he  is  so  authorized. 

In  Kansas  Citv,  Ft.  S.  &  G.  R.  Co.  v. 
Kelly,  38  Kan.  655,  59  Am.  Rep.  598,  14 
Pac.  172,  3  Am.  Neg.  Cas.  437,  a  brakeman, 
when  asked  how  it  happened  that  he  stood 
by  and  let  another  brakeman  do  all  the 
talking  with  the  plaintiff,  testified:  "I 
was  to  keep  them  off  of  my  end  of  the  train, 
and  he  was  to  keep  them  off  of  his." 

In  Marion  v.  Chicago,  R.  I.  &  P.  R.  Co. 
84  Iowa,  588,  21  N.  W.  88,  8  Am.  Neg.  Gas. 
244,  where  the  court  seems  to  have  adopted 
the  theory  that  a  brakeman  is  presump- 
tively authorized  to  eject  trespassers,  it 
was  held  that  a  man  who  had  had  fourteen 
years'  experience  as  fireman,  engineer, 
brakeman,  and  conductor,  and  who  was 
then  a  conductor  on  defendant's  road,  was 
properly  allowed  to  testify  to  the  effect  that 
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brakemen  were  subject  to  the  orders  of  con- 
ductors, that  the  conductor's  general  orders 
to  brakemen  were  to  eject  all  trespassers, 
and  that  the  bralreman  in  question  had 
received  such  orders.  The  evidence  of  other 
witnesses  that  they  had  seen  brakemen 
ejecting  trespassers  was  also  held  to  be  com- 
petent. 

Fourth,  evidence  which  tends  to  rebut 
the  inference  which  would  be  drawn  other- 
wise under  any  of  the  above  theories. 

The  opinion  has  been  expressed  that  "in 
view  of  the  general  nature  of  th«  occupa- 
tion of  brakemen,  the  evidence  that  author- 
ity to  eject  trespassers  had  been  expressly 
withheld  or  forbidden  should  be  clear  and 
full,  in  order  to  overcome  the  presumption 
of  the  existence  of  such  implied  authority." 
Brevig  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
64  Minn.  168,  66  N.  W.  401. 

This  statement  was  approved  in  Barrett 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
106  Minn.  61,  18  L.R.A.(N.S.)  416,  130 
Am.  St.  R«p.  686,  117  N.  W.  1047.  There 
the  defendant  gave  in  evidence  a  rule  which 
provided  in  the  first  place  that  its  brake- 
men  were  expected  to  be  vigilant  and  to 
perform  their  duties  without  special  in- 
structions from  conductors,  and  contained 
specific  and  detailed  instructions  as  to  their 
duties  on  trains  which  carry  passengers. 
Then  followed  a  clause  prohibiting  brake- 
men  from  ejecting  any  person  from  a  train 
except  by  special  direction  of  the  conductor, 
and  in  his  presence.  The  court  was  of  opin> 
ion  that  the  introduction  of  this  rule  did 
not  overthrow  the  prima  facie  case,  so  as 
to  entitle  the  defendant  to  a  directed  ver- 
dict in  its  favor. 

In  West  Jersey  &  S.  R.  Co.  v.  Welsh,  62 
N.  J.  L.  655,  72  Am.  St.  Rep.  659,  42  Atl. 
736,  5  Am.  Ncg.  Rep.  660,  the  defendant's 
printed  instructions  to  its  freight  con- 
ductors and  brakemen  respecting  their  du> 
ties  provided  that  a  freight  conductor  was 
charged  with  responsibility  for  the  vigilance 
and  conduct  of  the  men  employed  on  the 
train,  and  that,  among  other  things,  he  was 
"not  to  permit  unauthorized  persons  to 
enter  the  cars,  or  handle  freight,  or  ride 
upon  the  train."  It  was  also  stated  that 
brakemen  were  under  the  direction  of  the 
conductor,  and  they  were,  among  other 
things,  to  assist  him  in  all  things  necessary 
for  the  safe  and  prompt  movement  of  the 
train.  It  was  urged  that  the  bestowal  of 
an  express  authority  upon  conductors  with 
respect  to  the  exclusion  of  trespassers  im- 
plied, as  regards  brakemen,  a  prohibition 
against  exercising  such  a  function;  but 
this  contention  did  not  prevail.  The  court 
said:  "It  is  ingeniously  argued  that  the 
exercise  of  the  power  of  the  company  to 
remove  trespassers  from  its  trains  is  of  a 
delicate  and  responsible  character.  The 
servant  to  whom  such  authority  is  given 
must  determine  who  are  trespassers,  and, 
in  expelling  trespassers,  he  must  take  care 
to  use  only  such  force  as  is  not  excessive 
in  degree  or  inappropriate  in  kind.  Mis 
takes  by  the  servant  in  these  respects  will 
render  his  master  liable,  and  for  this  reason 
45  L.R.A.(N.S.) 


the  employer  may  well  desire  to  commit 
this  nice  duty  to  a  competent  and  proper 
person.  .  .  .  Put.  notwithstanding  these 
considerations,  I  find  myself  unable  to  eon- 
ced«  that  the  authority  to  remove  tres- 
passers from  freight  trains,  which,  as  we 
nave  seen,  is  implied  to  have  been  conferred 
on  those  put  in  charge  of  such  trains,  has 
been  either  abrogated  or  annulled  by  the 
instructions  which  gave  express  authority 
to  that  effect  to  the  freight  conductor.  If 
he  had  acted  under  that  authority,  the  lia- 
bility of  the  company  would  not  have  been 
in  any  respect  diminished  by  its  condition- 
ing its  grant  of  authority  upon  its  being 
properly  exercised  so,  when  the  company 
committed  to  the  conductor  and  his  crew 
of  brakemen  the  custody  and  care  of  its 
freight  train,  and  thereby  gave  implied 
power  to  exclude  and  expel  therefrom  any 
unauthorized  persons  intruding  thereon 
in  contravention  of  the  design  and  pur- 
pose of  the  company  in  running  such  a 
train,  I  think  that  the  implication  is  not 
rebutted  by  proof  that  it  had  selected 
one  of  its  servants  and  given  him  express 
authority  in  respect  to  such  trespassers. 
The  express  grant  is  not  inconsistent  with 
the  implied  authority." 

The  ground  of  the  decision  in  one  case 
was  that,  as  the  master  is  liable  for  the 
acts  of  his  servant  within  the  apparent  scope 
of  the  business  intrusted  to  him,  the  mere 
fact  that  the  company  had  given  instruc- 
tions to  its  brakemen  not  to  expel  tres 
passers  from  trains,  but  to  report  the  facts 
to  the  conductor,  did  not  reueve  the  com- 
pany from  liability  for  any  unnecessary 
violence  used  by  a  brakeman  in  ejecting  a 
trespasser.  Illinois  C.  R.  Co.  v.  West,  22 
Ky.  L.  Rep.  1387,  60  S.  W.  290. 

But  the  preferable  view  is  that  the  right 
of  recovery  is  in  no  wise  dependant  upon 
whether  the  precise  extent  of  the  authority 
conferred  upon  the  employee  was  or  was 
not  known  to  the  trespasser.  It  has  been 
laid  down  as  undoubted  law  that  in  cases 
of  this  description  "no  question  of  estoppel 
arises  as  might  be  the  case  upon  a  contract 
made  with  an  agent  clothed  with  apparent 
authority.  The  question  is  as  to  express 
or  implied  authority  to  do  an  act  in  re- 
spect to  ...  [a  person]  with  whom  the 
company  had  no  contract  relation,  and  to 
whom  it  owed  no  duty  except  to  refrain 
from  wilful  injury."  West  Jersey  &  S.  R. 
Co.  v.  Welsh,  supra.  W,  M.  G. 


COIiORADO  SUPREME  COURT. 

PEOPLE  OF  THE  STATE  OF  COLORADO 
FOR  USE  OF  LAMAR  PUBLISHING 
COMPANY,    Plff.   in   Err., 

v. 

CHARLES  F.  HOAG  et  al. 

(—  Colo.  — ,  131  Pac.  400.) 

OfTlcer  —  bond  —  breach  of  public  duty 
~  liability  to  individual. 

A  newspaper  publisher  cannot  recover  on 
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the  bond  of  the  county  clerk  for  the  clerk's 
failure  to  publish  in  the  paper  lists  of 
nominations  for  public  office,  which  he  is  by 
law  required  to  publish,  since  the  duty  was 
for  the  benefit  of  the  public,  and  not  for 
that  of  the  publisher. 

*  (April  7,  1913.) 

fj^RROR  to  the  District  Court  for  Prowers 
J  County  to*review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  failure  of  the  defendant  county 
clerk  to  publish  in  plaintiff's  paper  lists  of 
nominations  for  public  office  as  required  by 
law.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  C.  Goodale,  for  plaintiff  in  er- 
ror: 

Failure,  neglect,  or  refusal  of  a  county 
elerk  to  publish-  a  list  of  nominations  in  a 
daily  newspaper  constitutes  an  individual 
wrong  to  the  publisher  of  said  newspaper, 
whereby  he  suffers  a  special  and  peculiar  in- 
jury by  reason  of  said  nonperformance  of 
duty,  separate  and  distinct  from  the  general 
public,  which  entitles  him  to  damages. 

23  Am.  &  Eng.  Enc.  Law.  379;  Cooley, 
Torts,  3d  ed.  §  446,  p.  757 ;  Gage  v.  Springer, 
211  111.  200,  103  Am.  St.  Rep.  191,  71  N.  E. 
860,  reversing  112  111.  App.  103;  Wright  v. 
Shanahan,  149  N.  Y.  495,  44  N.  E.  74;  Lam- 
pert  V.  Laclede  Gaslight  Co.  14  Mo.  App. 
376;  Raynsford  v.  Phelps,  43  Mich.  342,  3S 
Am.  Rep.  189,  6  N.  W.  403. 

Messrs.  Merrill  &  M'Carty,  for  defend- 
ants in  error: 

The  failure  of  a  public  officer  to  perform 
a  public  duty  can  constitute  an  individual 
wrong  only  when  some  person  can  show  that 
in  the  public  duty  was  involved  also  a  duty 
to  himself  as  an  individual. 

Cooley,  Torts,  3d  ed.  §  446,  p.  766; 
Mechem,  Pub.  Off.  §  590;  Shearm.  &  Redf. 
Neg.  §  302;  Barrows  Neg.  p.  379;  23  Am. 
ft  Eng.  Enc.  Law,  379;  29  Cyc.  1442;  Colo- 
rado Paving  Co.  v.  Murphy,  37  L.R.A.  630, 
23  C.  C.  A.  631,  49  U.  S.  App.  17,  78  Fed. 
28;  Talbot  Paving  Co.  v.  Detroit,  109  Mich. 
667,  63  Am.  St.  Rep.  604,  67  N.  W.  979; 


Miller  v.  Ouray  Electric  Light  ft  P.  Co.  18 
Colo.  App.  131,  70  Pac.  447. 

Because  the  duties  of  the  defendant  were 
of  a  discretionary  and  judicial  character, 
malice  or  corruption  on  the  part  of  the  de- 
fendant must  be  alleged  and  proven  before 
any  liability  can  attach. 

Cooley,  Torts,  3d  ed.  789;  23  Am.  ft  Eng. 
Enc.  Law,  376;  State  ex  rel.  State  Journal 
Co.  V.  McGrath,  91  Mo.  386,  3  S.  W.  846. 

Masser,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  filed  a  complaint  in 
the  court  below,  alleging  substantially  that 
Hoag  was  the  county  clerk  of  Prowers 
county,  and  the  National  Surety  Company 
was  surety  on  his  official  bond;  that  the 
publishing  company  was  the  owner  and 
publisher  of  the  only  daily  newspaper  in 
that  county;  that  it  was  entitled  to  have 
published,  and  that  it  was  the  duty  of  the 
county  clerk  to  publish  therein,  for  at  least 
six  successive  days  prior  to  the  election  day 
in  November,  1910,  the  list  of  all  the  nomi- 
nations to  office  to  be  voted  for  at  that  elec- 
tion, as  provided  in  §  2169,  Rev.  Stat.;  that 
the  publishing  company  demanded  of  the 
county  clerk  that  he  published  this  list  in 
the  said  daily  newspaper  for  six  successive 
days  prior  to  the  election,  which  the  county 
clerk,  in  breach  of  his  duties  in  that  behalf, 
failed  and  refused  to  do,  whereby  the  pub- 
lishing company  was  damaged. 

To  this  complaint  a  demurrer  was  filed, 
on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  This  demurrer  was  sustained  by  the 
court,  and  the  plaintiff  refused  to  further 
plead;  whereupon  the  complaint  was  dis- 
missed and  judgment  rendered  against  the 
plaintiff  for  costs. 

It  is  the  contention  of  the  plaintiff  in 
error  that  it  was  the  duty  of  the  county 
clerk  to  publish  the  list  *of  nominations  in 
the  daily  newspaper,  and  if  the  clerk  would 
have  performed  his  duty  in  that  behalf  the 
paper  would  have  received  from  the  county, 
in  payment  for  such  publication,  the  sum  of 


Xote.  —  While  no  other  case,  aside  from 
People  v.  Hoag,  has  been  found  upon  the 
question  as  to  the  liabilily  of  a  public  offi- 
cer or  his  bond  to  an  individual  for  failure 
to  comply  with  the  law  as  to  the  publica- 
tion of  a  notice,  the  decision  in  this  case 
seems  clearly  to  be  correct  upon  the  ground 
that  the  duty  to  publish  was  for  the  benefit 
of  the  public,  and  not  for  that  of  the  pub- 
lisher. 

It  would  seem,  however,  that  under  the 
general  rule  that  "in  the  case  of  duties  not 
owed  solely  to  the  public,  officers  are  lia- 
ble for  misfeasance,  malfeasance,  or  non- 
feasance in  the  performance  of  a  minister- 
ial duty,  where  such  misfeasance,  malfea- 
45  L.R.A.(N.S.) 


sance,  or  nonfeasance  results  in  damage  to 
an  individual  to  whom  a  duty  is  owing" 
(29  Cyc.  1442),— a  public  officer  or  his 
bond  might,  in  some  cases,  be  liable  to  an 
individual  for  a  failure  to  comply  with  the 
law  as  to  the  publication  of  a  notice.  But 
even  if  the  duty  of  an  officer  as  to  the 
publication  of  a  notice  is  not  owed  solely 
to  the  public,  in  any  case,  it  would  hardly 
seem  to  be  a  duty  owing  to  the  publisher 
of  a  newspaper  in  which  the  notice  should 
have  been  published,  so  as  to  give  him  a 
right  of  action  for  the  officer's  failure  to 
make  the  publication  as  required  by  law. 

A.  C.  W. 
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$972,  and  that  because  the  plaintiff  refused 
to  publish  it,  the  publishing  company  was 
damaged  in  that  sum.     The  defendants  in 
error  deny  that  the  statute  imperatively  re- 
quired the  clerk    to    publish    the  list  in  a 
daily   newspaper.    We   will  not  determine 
this,  but  will  assume  that  the  statute  re- 
quired that  the  clerk  should  publish  the  list 
in  a  daily  newspaper,  if  there  was  one  pub- 
lished in  his  county.    The  plaintiff  in  error 
contends  that,  while  the  duty  of  the  county 
clerk  to  publish  the  list  of  nominations  in 
the  daily  newspaper  was  a  public  duty,  yet 
in  this  public  duty  was  involved  also  a  duty 
to  the  publishing  company,  and  that  the 
latter  has  suffered  a  special  and  peculiar 
injury  by  reason  of  the  nonperformance  of 
the  duty  by  the  county  clerk,  on  the  princi- 
ple announced  in  Cooley  on  Torts,  3d  ed. 
p.  757,  and  23  Am.  &  Eng.  Enc.  Law,  379. 
Gage  V.  Springer,  211  111.  200,  103  Am.  St. 
Rep.  191,  71  N.  E.  860,  is  cited  to  show  the 
applicability  of  that  principle  to  this  case. 
There,  however,  the  individual  had  paid  a 
special   assessment   for   a   public   improve- 
ment of  a  certain  quality,  and  the  public 
official  had  corruptly  permitted  the  substi- 
tution of  an  inferior  and  cheaper  quality. 
The  publishing  company,  in  this  instance, 
did  not  part  with  any  special  consideration 
to  obtain  the  publication;  nor  is  the  clerk 
charged  with  any  corruption  in  failing  to 
publish.     Nor   is   the  case    of    Wright    v. 
Shanahan,  149  N.  Y.  495,  44  N.  E.  74,  of 
assistance.    There  it  was  the  duty  of  the  of- 
ficial to  remove  fiushboards  from  the  crest 
of  a  dam,  so  as  to  permit  the  waters  of  a 
lake  to  flow  over  it  until  the  spring  freshets 
had  passed.     As  we  understand   that   case, 
the  duty  imposed,  and  which  had  not  been 
performed,  was  mainly  for  the  purpose  of 
preventing  the  impounded  water  from  over- 
flowing   private    lands.     Of    course,    under 
such  circumstances,  the  injury  was  peculiar- 
ly   of    a    private    nature.      Raynsford    v. 
Phelps,  43  Mich.  342,  38  Am.  Rep.  189,  5 
N.  W.  403,  is  another  case  cited  by  plaintiff 
in  error.    There  a  statute  provided  that  it 
was  the  duty  of  a  tax  collector  to  make  col- 
lection from  personal    property    upon    the 
land,    before    resort  should  be  had  to  the 
land    itself.      Instead   of  performing  that 
duty,  the  collector  falsely  made  a  return  of 
no  goods,  which  made  the  land  liable,  and 
it  was  sold.     There  the  duty  to  take  the 
personal   property  was  more  for  the  indi- 
vidual than  for  the  public.    The  only  inter- 
est the  public  had  was  that  the  tax  should 
be  collected,  and  it  made  no  special  differ- 
ence to  it  whether  it  was  collected  out  of 
the  personal  property  or  the  land. 

The  statute  requiring  the  clerk  to  publish 
the  list  of  nominations  was  clearly  intend- 
ed for  the  benefit  of  the  public,  and  not  for 
45  L.R.A.{N.S.) 


the  benefit  of  newspapers.  The  benefit  to 
the  latter  was  only  incidental.  Certainly 
the  law  was  not  passed  with  the  idea  of 
benefiting  publishers,  so  that  the  duty  im- 
posed was  purely  a  public  one.  When  the 
duty  imposed  upon  an  ofiScer  is  one  to  the 
public  only,  its  nonperformance  must  be  a 
public,  and  not  an  individual,  injury,  and 
must  be  redressed  in  a  public  prosecution  of 
some  kind,  if  at  all.  2  Cooley,  Torts,  3d 
ed.  766.  Numerous  instances  are  given  by 
the  author.  For  instance,  the  duty  of  a 
policeman  is  to  watch  the  premises  of  indi- 
viduals and  protect  them  against  burglary 
and  arson.  If  he  goes  to  sleep  in  front  of 
a  house  and  a  burglar  enters  it  or  it  burns 
down,  which  would  have  been  prevented  had 
the  policeman  been  awake,  the  owner  cannot 
recover  from  the  policeman;  for  the  latter 
owed  the  former  no  legal  duty.  His  duty 
was  to  the  public.  The  author  says  further 
on:  "An  individual  can  never  be  suffered 
to  sue  for  any  injury  which  technically  is 
one  to  the  public  only;  he  must  show  a 
wrong  which  he  specially  suffers,  and  dam- 
age alone  does  not  constitute  a  wrong." 

In  Miller  v.  Ouray  Electric  Light  &  P.  Co. 
18  Colo.  App.  131,  70  Pac.  447,  the  minor 
son  of  the  plaintiff,  while  confined  in  a  jail, 
charged  with  a  criminal  offense,  was  suffo- 
cated by  a  fire  which  took  place  in  the  jail. 
The  fire  was  charged  to  have  been  caused 
by  defective  electric  wiring  of  the  building. 
The  county  commissioners  were  made  de- 
fendants with  the  electric  light  company. 
The  plaintiff  sought  to  hold  the  commission- 
ers liable,  because  the  statute  required 
them  to  make  personal  examination  of  the 
jail,  of  its  sufficiency  and  management,  and 
to  correct  all  irregularities  and  improprie- 
ties found  therein,  which  it  was  charged 
they  failed  to  do.  It  was  held  that  the  duty 
imposed  by  the  statute  was  a  public  one, 
and  its  breach  was  held  not  to  constitute  a 
private  wrong  (or  which  the  injured  party 
could  recover  in  an  individual  action.  Colo- 
rado Paving  Co.  v.  Murphv,  37  L.R.A.  630, 
23  C.  C.  A.  631,  49  U.  S.  App.  17,  78  Fed. 
2S,  was  a  case  in  which  Murphy,  in  his 
complaint,  alleged  that  he  was  the  lowest 
reliable  and  responsible  bidder  on  a  pav- 
ing contract  in  the  city  of  Denver,  not- 
withstanding which  the  board  of  public 
works  awarded  the  contract  to  the  paving 
company,  in  violation  of  a  provision  of  the 
city  charter  that  the  contract  should  be 
awarded  to  the  lowest  reliable  and  responsi- 
ble bidder.  The  court  held  that  it  was 
obvious  that  the  provision  of  the  charter 
was  not  enacted  for  the  benefit  of  bidders, 
and  that  Murphy  had  no  right  of  action. 
The  court  quoted  from  Strong  v.  Campbell, 
n  Barb.  185-138,  wherein  it  was  said; 
''Wherever    an    action    is    brought    for    a 
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breach  of  duty  imposed  by  statute,  the 
party  bringing  it  must  show  that  he  had 
an  interest  in  the  performance  of  the  duty, 
and  that  the  duty  was  imposed  for  his 
benefit.  But  where  the  duty  was  created  or 
imposed  for  the  benefit  of  another^  and  the 
advantage  to  be  derived  to  the  party  prose- 
cuting, by  its  performance,  is  merely  inci- 
dental and  no  part  of  the  design  of  the  stat- 
ute, no  such  right  is  clreated  as  forms  the 
subject  of  an  action." 

In  Talbot  Paving  Co.  v.  Detroit,  109 
Mich.  657,  63  Am.  St.  Bep.  604,  67.  N.  W. 
979,  the  substance  of  the  opinion  is  stated 
in  the  syllabus  thus :  "Though  a  city  char- 
ter requires  contracts  to  be  let  to  the  lowest 
bidder,  the  lowest  bidder  under  a  contract 
proposed  to  be  let  by  it,  whose  bid  has  been 
rejected^  has  no  right  of  action  at  law 
against  the  city  to  recover  the  profits  which 
might  have  been  made  had  his  bid  been  ac- 
cepted." It  was  so  held  because  the  charter 
provision  was  not  passed  for  the  benefit  of 
the  bidder,  but  as  a  protection  to  the  public. 

So,  in  the  present  case  the  statute  was 
not  passed  in  order  that  newspapers  might 
make  money  by  the  publication  of  the  list 
of  nominations,  but  in  order  that  the  voters 
ahould  be  advised  of  the  candidates  whose 
names  would  appear  upon  the  ticket  at  the 
election.  The  ruling  of  the  District  Court 
therefore,  in  sustaining  the  demurrer  to  the 
complaint^  was  right,  and  the  judgment  is 
affirmed. 

Garrigues  and  Scott,  JJ.,  concur. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,   EIGHTH   CIRCUIT. 

CHARLES  DANIELS  et  al.,  Appto., 

V. 

PORTLAND   GOLD    MINING    COMPANY 

et  al. 

(—  C.  C.  A.  — ,  202  Fed.  637.) 

Injunction  —  against  assaying  business 
—  prevention  of  crime. 

Mine  owners  and  ore  millers  in  a  mining 
district  cannot  enjoin  the  operation  of  an 
assay  office  within  the  district,  although  it 


is  merely  a  fence  for  buying  or  handling 
stolen    ore. 

(Sanborn,  Circuit  Judge,  dissents.) 

(November  23,  1912.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  Colorado  granting  a 
temporary  injunction  restraining  them  from 
operating  assay  offices  within  a  certain  dis- 
trict.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Willard,  District  Judge. 

Messrs.  Francis  J.  Knauss  and  Page 
M.  Brereton,  with  Messrs.  Bdward  C. 
Stimson,  James  J.  Banks,  and  Law- 
rence Lewis,  for  appellants: 

The  United  States  courts  are  without 
jurisdiction  in  that  there  is  a  collusive  non- 
joinder of  necessary  parties  complainant, 
for  the  evident  purpose  of  making  a  mere- 
ly colorable  diversity  of  citizenship. 

10  Enc.  PI.  ft  Pr.  894;  Cole  Silver  Min. 
Co.  V.  Virginia  &  G.  H.  Water  Co.  1  Sawy. 
685,  Fed.  Cas.  No.  2,990,  7  Mor.  Min.  Rep. 
516;  Shields  v.  Barrow,  17  How.  130,  15 
L.  ed.  158;  Barney  v.  Baltimore,  6  Wall. 
280,  284-286,  18  L.  ed.  825-827;  Williams 
V.  Bankhead,  19  Wall.  563,  22  L.  ed.  184; 
Linden  Land  Co.  v.  Milwaukee  Electric  R. 
&  Light  Co.  107  Wis.  493,  83  N.  W.  851; 
Scott  V.  Donald,  165  U.  S.  107,  41  L.  ed. 
648,  17  Sup.  Ct.  Rep.  262;  Cutting  v.  Gil- 
bert, 5  Blatchf.  259,  Fed.  Cas.  No.  3,519; 
Baker  v.  Portland,  5  Sawy.  566,  Fed.  Cas. 
No.  777;  High,  Inj.  §  757;  McArthur  v. 
Scott,  113  U.  S.  340,  395,  28  L.  ed.  1015, 
1032,  5  Sup.  Ct.  Rep.  652. 

Complainants  own  property  in  severalty, 
and  therefore  cannot  be  joined  as  complain- 
ants. 

Baker  v.  Portland,  5  Sawy.  566,  Fed.  Cas. 
No.  777;  Yeaton  v.  Lenox,  8  Pet.  123,  127, 
8  L.  ed.  889,  890;  Moore  v.  Hill,  59  Ga. 
761;  Fogg  V.  Nevada-California-Oregon  R. 
Co.  20  Nev.  442,  23  Pac.  840;  Cutting  v. 
Gilbert,  5  Blatchf.  259,  Fed.  Cas.  No.  3,- 
519, 

Wliere  there  is  no  community  of  inter- 
est, but  the  object  of  the  suit  is  to  re- 


Note,  ^- Injury  to  ane'8  business  or  in' 
terests  as  ground  for  an  injunction 
against  an  illegal  Inisiness  establish' 
ntent  not  directly  affecting  other 
property. 

Injunction  against  dealing  in  nontrans- 
ferable railroad  tickets  is  the  subject  of  a 
note  to  Lytle  v.  Galveston,  H.  &  S.  A.  R. 
Co.   10  L.R.A.(N.S.)    437. 

But  little  direct  authority  has  been  dis- 
covered upon  the  question  suggested  in  thr 
title. 
45  L.R.A.(N.S.) 


A  state  of  facts  similar  to  Daniels  v. 
Portland  Gold  Min.  Co.  is  presented  in 
Gold  field  Consol.  Mines  Co.  v.  Richardson, 
194  Fed.  198,  and  a  directly  opposite  con- 
clusion was  reached,  it  being  held  that 
equity  will  enjoin  persons  engaged  in  tht? 
operation  of  assay  offices  from  buying  and 
handling  stolen  ore,  at  the  suit  of  mine 
owners  in  the  mining  district. 

A  court  of  equity  will  not  enjoin  an  un- 
licensed person  from  practising  medicine, 
at  the  suit  of  a  legally  licensed  practitioner 
who  claimed  that  such  practice  was  an  in- 
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strain  something  which  works  a  distinct 
and  special  injury  to  the  property  of  each, 
they  cannot  join. 

Demarest  v.  Hardhan,  34  N.  J.  Eq.  460; 
Morris  &  E.  R.  Co.  v.  Prudden,  20  N.  J. 
Eq.  530  J  Rowbotham  v.  Jones,  47  N.  J.  Eq. 
337,  19  LJI.A.  663,  20  Atl.  731. 

An  injunction  is  properly  denied  where 
the  bill  joins  complainants  whose  titles  to 
relief  are  wholly  disconnected,  and  to  whom 
the  mode  and  measure  of  relief  beyond  in- 
junction would  not  be  dependent  upon  the 
same  facts. 

Moore  v.  Hill,  59  Ga.  760. 

There  is  a  nonjoiner  of  indispensable  par- 
ties respondent. 

Strobridge  Lithographic  Co.  v.  Crane,  58 
Hun,  611,  12  N.  Y.  Supp.  835;  Rooks  v. 
Moore,  44  N.  C.  (1  Busbee,  L.)  1,  67  Am. 
Dec.  669;  10  Enc.  PI.  &  Pr.  894;  Hoe  ▼. 
Wilson,  9  Wall.  503,  19  L.  ed.  763;  Wil- 
liams Y.  Bankhead,  19  Wall.  569,  22  L.  ed. 
186;  Cole  Silver  Min.  Co.  v.  Virginia  &  G. 
H.  Water  Co.  1  Sawy.  685,  Fed.  Cas.  No. 
2,990,  7  Mor.  Min.  Rep.  516;  Shields  v. 
Barrow,  17  How.  130,  15  L.  ed.  168;  Bar- 
ney V.  Baltimore,  6  Wall.  280,  18  L.  ed. 
825. 

The  relief,  if  any,  should  be  limited  to 
the  complainants  before  the  court. 

Scott  V.  Donald,  165  U.  S.  115,  117,  41 
L.  ed.  654,  655,  17  Sup.  Ct.  Rep.  262;  Cut- 
ting V.  Gilbert,  6  Blatchf.  259,  Fed.  Cas. 
No.  3,519;  Baker  v.  Portland,  5  Sawy.  566, 
Fed.  Cas.  No.  777;  Linden  Land  Co.  v.  Mil- 
waukee Electric  R.  &  Light  Co.  107  Wis. 
493,  83  N.  W.  851 ;  West  v.  Randall,  2  Ma- 
son, 181,  Fed.  Cas.  No.  17,424;  Yeaton  v. 
Lenox,  8  Pet.  127,  8  L.  ed.  890. 

Messrs.  George  li.  Nye,  W.  P.  Mal- 
burn,  W.  H.  Bryant,  and  Hlldreth 
Frost,  with  Mr.  Charles  S.  Thomas,  for 
appellees. 

Hook,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  by  three  mining  companies, 
two  being  citizens  of  other  stal^es  than  Colo- 
rado, and  one  a  citizen  of  Great  Britain, 
on  behalf  of  themselves  and  more  than  a 
hundred  other  corporations  and  individuals 
named  in  the  bill,  and  also  many  others  not 


named  because  unknown,  all  engaged  in 
mining,  milling,  buying,  or  selling  ore  in 
the  Cripple  Creek  mining  district  of  Colo- 
rado, to  enjoin  a  number  of  persons  who 
are  citizens  of  that  state  from  operating 
assay  offices,  and  from  purchasing  ore  pro- 
duced in  that  district.  It  is  alleged  that 
all  the  mine  owners  of  that  territory, 
whether  named  or  not,  have  a  common  in- 
terest in  the  obj^t  of  the  suit,  and,  in 
the  judgment  of  complainants,  would  join 
in  it  if  they  could  be  seen.  The  gist  of 
the  complaint  set  forth  with  much  detail 
is  that  high-grade  gold  ore  worth  from  $1 
to  $100  per  pound  is  being  constantly  stolen 
in  small  quantities,  but  of  large  aggregate, 
from  the  mines  and  the  mills,  smelters,  and 
other  places  where  ore  is  treated,  by  em- 
ployees, lessees,  and  others,  and  that  the 
criminal  practice  is  knowingly  encouraged 
and  facilitated  by  defendants,  who,  under 
the  pretense  of  conducting  assay  offices,  re- 
ceive the  stolen  property  and  buy  it  for  a 
percentage  of  its  value.  In  other  words, 
it  is  claimed  that  the  defendants,  who  in 
the  language  of  the  region  are  called  "high- 
grade  assayers,"  conduct  "fences"  or  places 
where  the  thieves  dispose  of  the  stolen  prop- 
erty. The  prayer  of  the  bill  is  that  they 
be  enjoined  from  conducting  assay  officer, 
and  from  purchasing  or  receiving  ore  not 
only  from  complainants'  employees  and  les- 
sees, but  also  from  any  other  person  in  the 
mining  district. 

The  trial  court  gave  complainants  a  tem- 
porary injunction  restraining  defendants 
from  purchasing,  receiving  for  treatment, 
handling,  or  in  any  manner  dealing  in  any 
ore,  ore  products,  or  other  materials  from 
mines  or  mills  in  the  Cripple  Creek  min- 
ing district  without  first  notifying  the  su- 
perintendent of  one  of  the  three  companies 
which  brought  the  suit,  at  the  company  of- 
fice, or  the  "secretary  of  the  Cripple  Creek 
District  Mine  Owners  &  Operators*  Associa- 
tion" at  its  office  in  Victor  or  Cripple  Creek 
Colorado,  as  the  representative  of  com- 
plainants, of  the  fact  that  the  ore,  product, 
or  material  had  been  offered  for  sale,  treat- 
ment, or  handling,  and  giving  the  name 
of  the  person  who  offered  it,  the  name  of 
the  mine  or  mill  from  which  it  purported 


terference  with  his  rights  by  the  unlawful 
competition,  since  the  purpose  of  the  stat- 
ute providing  for  a  license  to  practise  medi- 
cine was  to  protect  the  public,  and  not  to 
exclude  unlicensed  competition.  Merz  v. 
Murchison,  30  Ohio  C.  C.  646. 

Somewhat  similar  questions  arc  involved 
in  the  note  to  Burns  v.  St.  Paul  City  R. 
Co.  12  L.R.A. (X.S.)  757,  on  the  question 
whether  the  competition  with  one's  business 
45  L.R.A.(N.S.) 


]  which  results  from  the  ultra  tnres  acts  of 
a  corporation  entitles  him  to  challenge  the 
power  of  the  corporation  to  engage  therein. 
f?ce  also  note  to  National  Fireproof!  ng  Co. 
V.  Mason  Builders'  Asso.  26  L.R.A.(N.S.) 
148,  on  the  question  whether  one  not  a 
party  to  an  agreement  who  is  injured  there- 
by in  his  business,  may  assail  it  on  the 
ground  that  it  tends  to  create  or  promote 
a  monopoly-  A.  L.  R. 
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to  come,  the  owner  thereof,  and  the  num- 
ber of  pounds,  and  also  stating  that  its 
original  condition  when  first  offered  had 
not  been  changed  or  altered.  It  was  fur- 
ther provided  in  the  order .  of  injunction 
that,  if  either  of  the  superintendents  or 
the  secretary  as  the  representative  of  com- 
plainants should,  within  twenty -four  hours 
after  receipt  of  such  a  notice  from  a  de- 
fendant, notify  him,  in  turn,  that  the  ore 
or  material  had  been  stolen  from  a  com- 
plainant, then  the  defendant  must  hold  it 
for  forty-eight  hours  thereafter  before  pur- 
chasing, treating,  or  dealing  with  it  or 
agreeing  to  do  so,  and,  finally,  defendants 
were  enjoined  from  treating,  handling,  or 
dealing  in  any  ore,  ore  products,  or  ma- 
terials of  any  kind  or  description  except 
under  the  foregoing  conditions  and  restric- 
tions. 

We  think  the  injunction  was  an  inad- 
missible exercise  of  the  judicial  power. 
Consistently  with  the  fullest  recognition  of 
the  progressive  and  fiexible  character  of 
equity  jurisprudence  and  its  continuing 
adaptability  to  the  increasing  magnitude 
and  complexity  of  modern  affairs,  care  must 
nevertheless  be  taken  not  to  transgress  its 
fundamental  limitations.  Though  the  writ 
of  injunction  may  be  properly  employed  to 
protect  rights  of  property,  however  g^eat 
or  small,  complicated  or  simple,  it  should 
not  be  made  a  vehicle  for  invading  the 
legitimate  legislative  province  of  govern- 
ment, or  a  means  of  establishing  a  system 
of  rules  for  the  regulation  of  the  business 
of  a  community.  Nor  should  it  be  used  as 
an  ordinary  supplement  to  the  criminal 
laws  of  the  state.  There  are  several  fea- 
tures of  complainants'  bill,  which  is  most 
skilfully  drawn,  and  of  the  proofs  and  or- 
der of  injunction,  that  at  once  attract  no- 
tice. The  suit  was  brought  by  three  out 
of  a  large  number  of  corporations  and  in- 
dividuals engaged  in  mining,  milling,  buy- 
ing, and  selling  the  products  of  a  great 
mining  district.  It  was  framed  for  the  pro- 
tection of  the  interests  of  all,  known  and 
unknown,  who  were  engaged  in  the  busi- 
ness. The  presence  in  the  suit  of  all  of 
them,  either  actually  or  in  a  representa- 
tive way,  was,  practically  speaking,  vital 
to  the  relief  sought,  because  it  contemplated 
the  exclusion  of  defendants  from  the  right 
to  assay,  treat,  buy,  sell,  or  handle,  in  any 
manner  or  form,  any  of  the  products  of 
the  mines  or  mills  in  the  district  by  whom- 
soever produced.  An  injunction  as  broad 
as  the  prayer  of  the  bill  would  affect  the 
right  of  every  mine  and  mill  owner  to  do 
with  his  product  as  he  pleased.  While  it 
was  averred  that  high-grade  ore  was  easily 
recognized  upon  casual  inspection,  it  was 
not  claimed  that  the  ore  of  the  three  com- 
46  L.R.A.(N.S.) 


plainants,  whether  high  grade  or  low  grade, 
was  distinguishable  from  that  of  the 
hundred  and  more  other  companies  and  per- 
sons named  in  the  bill,  or  of  the  many  oth- 
ers unknown  and  not  named.  It  was  there- 
fore necessary  that  the  suit  proceed  as  upon 
a  common  concert  of  all  the  mining  and 
milling  industries  of  the  district.  This  is 
so  because,  if  any  of  them  stood  upon  their 
right,  which  the  court  could  not  lawfully 
deny,  to  employ  a  defendant  as  an  assay er, 
or  to  sell  or  otherwise  intrust  to  him  their 
product,  the  sweeping  object  of  the  suit 
would  be  defeated.  It  cannot  be  supposed 
that,  at  the  instance  of  some,  the  court 
would  restrain  or  regulate  all  of  them  in 
the  exercise  of  their  legal  rights.  At  this 
point  we  pass  by  the  question  of  jurisdic- 
tion based  on  the  contention  that,  as  gauged 
by  the  object  of  the  bill,  all  the  mine  and 
mill  owners  were  indispensable  as  parties 
complainant,  and  the  fact  that  many  of 
them  were  citizens  of  Colorado  as  were  the 
defendants. 

Again,  it  appears  from  the  bill  and  the 
proofs  at  the  hearing  that  some  of  those 
in  whose  interest  the  suit  was  brought  were 
themselves  engaged  in  buying,  selling,  and 
handling  the  mine  products,  also  that  there 
were  assayers  attached  to  some  of  the 
mines  and  mills,  and  also  independent  as- 
sayers not  so  attached,  but  legitimately  en- 
gaged in  the  custom  business  on  their  own 
account.  Their  methods  of  doing  business 
and  the  care  they  took  to  avoid  stolen 
property  were  explained.  These  people 
were  not  to  be  affected  by  the  suit.  The 
order  of  injunction  itself  impliedly  recog* 
nized  the  natural  right  of  every  person  to 
be  an  assayer,  or  to  buy  and  sell  the  prod- 
ucts of  the  mines,  but  it  undertook  judici- 
ally to  establish  a  general  line  of  cleavage 
between  honesty  and  dishonesty  in  the  con- 
duct of  occupations  which  are  intrinsically 
lawful  and  open  to  the  pursuit  of  all.  To 
do  so,  it  prescribed  regulations  to  be  ob- 
served by  defendants  and  to  be  worked  out 
through  an  agency  composed  of  representa- 
tives of  the  complainants;  and  it  prohibit- 
ed defendants  from  engaging  in  the  busi- 
ness at  all  except  upon  the  conditions  laid 
down.  Even  in  legislation  of  that  charac- 
ter the  administration  is  committed,  not 
to  interested  private  parties,  but  to  pub- 
lic officials. 

The  case  did  not  proceed  as  upon  a  series 
of  specific  trespasses  by  particular  defend- 
ants against  the  property  of  particular  com- 
plainants, and  to  prevent  a  continuance  of 
them ;  but  there  was  an  attempt  to  make  its 
scope  unusually  broad  by  including  as  com- 
plainants every  mine  and  mill  owner  in  the 
district,  whether  or  not  his  ore  had  been 
stolen  and  handled  by  defendants,  and  by 
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including  all  the  defendants,  whether  or 
not  each  had  trespassed  upon  the  rights  of 
all  the  complainants.  And,  even  if  this 
were  proper,  the  defendants  were  enjoined, 
not  merely  from  continuing  their  wrongful 
practices,  but  also  from  thereafter  follow- 
ing honestly  a  lawful  occupation  except  ac- 
cording to  regulations  laid  down  by  the 
court.  The  cases  relied  on  as  precedents 
show  how  far  the  injunction  here  has  gone 
afield.  Two  of  them  are  typical.  In  Board 
of  Trade  v.  Christie  Grain  &  Stock  Co.  198 
U.  S.  236,  49  L.  ed.  1031,  25  Sup.  Ct.  Rep. 
637,  the  defendants,  who  kept  bucket  shops, 
were  enjoined,  not  from  continuing  their 
business  except  under  regulations,  nor 
from  using  the  market  quotations  of  others, 
but  only  from  continuing  the  use  of  com- 
plainants' quotations  which  they  obtained 
surreptitiously  and  without  right,  and  this 
though  the  bucket  shops  were  as  unlawful 
as  it  is  claimed  the  shops  of  the  high-grade 
assayers  were,  and  depended  as  much  on 
the  quotations  as  the  defendants  did  on 
stolen  ore.  And  as  for  being  a  public  nui- 
sance, which  is  urged  here  as  a  supporting 
ground,  there  is  no  essential  difference  be- 
tween a  place  where  gambling  is  done  as  in 
bucket  shops,  and  one  where  stolen  prop- 
erty is  handled.  In  the  Board  of  Trade 
Case  the  court  confined  itself  to  the  pro- 
tection of  the  distinct  rights  of  the  com- 
plainants, and  left  the  prohibition  or  reg- 
ulation of  defendants'  business  to  other 
departments  of  the  government.  Bit  term  an 
V.  Louisville  &  N.  R.  Co.  207  U.  S.  206,  62 
L.  ed.  171,  28  Sup.  Ot.  Rep.  91,  12  Ann. 
Cas.  693  (reported  below  as  Louisville  & 
N.  R.  Co.  v.  Bitterman,  76  C.  C.  A.  192, 
144  Fed.  34,  and  id.  (C.  C.)  128  Fed.  176), 
was  a  suit  to  enjoin  ticket  brokers  or  scalp- 
ers from  dealing  in  nontransferable  reduced 
rate  railroad  tickets  over  the  complainant's 
line  of  road.  It  has  the  same  distinguish- 
ing aspects  as  the  bucket  shop  case.  It 
may  be  further  noted  that  the  injunction 
granted  was  only  against  the  defendants, 
their  agents,  etc.,  though  complainant  asked 
that  it  be  "broad  enough  to  include  all  who 
knowingly  do  what  the  order  of  this  court 
prohibits  defendants  from  doinjij."  Nor 
was  there  in  that  case  an  attempt  to  se- 
cure an  injunction  for  the  benefit  of  all 
other  railroad  companies  operating  in  the 
territory  or  district  in  question,  by  aver- 
ments such  as  we  have  in  the  present  case. 
Ordinary  business  callings  may  be  attend- 
ed by  conditions,  or  may  offer  temptations, 
that  threaten  the  public  welfare  or  the 
lives,  health,  morals,  or  property  of  those 
who  come  in  contact  with  them.  There  is 
a  stage  at  which  the  state  will  take  cog- 
nizance and  prescribe  rules  and  re<(ulations 
to  prevent  or  lessen  the  evil.  If  the  evil  is 
45  L.R.A.(N.S.) 


deemed  greater  than  the  good,  the  calling 
may  be  wholly  prohibited;  if  less,  regu- 
lated. But,  whatever  course  is  taken,  it  is 
the  exercise  of  the  police  power  of  the 
state,  of  which  a  multitude  of  illustrations 
may  be  found  in  the  statute  books,  and  its 
expression  as  a  rule  of  conduct  is  a  legis- 
lative function.  Thus,  in  many  states  the 
business  of  bucket  shops  and  ticket  scalp- 
ers is-  prohibited,  and  in  Colorado  there  is 
a  statute  regulating  the  business  of  assay- 
ers, and  designed  to  prevent  the  very  prac- 
tices complained  of  here.  Legislative  reg- 
ulations may  be  inadequate,  but  a  court  in 
a  suit  between  private  parties  must  act 
within  much  narrower  lines  and  cannot 
make  others.  Its  decree  must  conform  more 
closely  to  the  specific  infringement  of  the 
property  rights  of  the  complainant. 

The  order  of  injunction  is  reversed.  The 
cause  is  remitted  to  the  trial  court  for 
amendment  of  the  bill  if  desired,  under  its 
orders  and  conformably  to  the  forgoing 
conclusions,  or,  failing  amendment,  for  dis- 
missal. 

Sanborn,  Circuit  Judge,  dissenting: 
Lord  Chancellor  Cottenham,  presiding  in 
the  high  court  of  chancery  in  England  in 
1841,  said  in  Wallworth  v.  Holt,  4  Myl.  & 
G.  619,  636:  "1  think  it  the  duty  of  this 
court  to  adapt  its  practice  and  course  of 
proceeding  to  the  existing  state  of  society 
and  not  by  too  strict  an  adherence  to  forms 
and  rules  established  under  different  cir- 
cumstances, to  decline  to  administer  jus- 
tice and  to  enforce  rights  for  which  there 
is  no  other  remedy.  This  has  always  been 
the  principle  of  this  court,  though  not  at 
all  times  sufficiently  attended  to.  It  is 
the  ground  upon  which  the  court  has  in 
many  cases  dispensed  with  the  presence  of 
parties  who  would,  according  to  the  gen* 
eral  practice,  have  been  necessary  parties." 
He  was  accustomed  to  repeat  and  to  act 
upon  that  declaration.  Taylor  v.  Salmon, 
4  Myl.  &  G.  134,  141;  Richardson  v.  Hast- 
ings, 7  Beav.  323,  327,  13  L.  J.  Gh.  N.  S. 
142,  8  Jur.  207. 

Mr.  Justice  Brewer  in  1891,  in  answer  to 
a  challenge  of  the  power  of  a  court  of 
equity  to  decree  specific  performance  of  a 
contract  for  990  years,  regarding  the  joint 
use  by  railroad  companies  of  the  Omaha 
bridge  and  certain  railroad  tracks  of  the 
Union  Pacific  Company,  involving  many  de- 
tails of  operation,  after  citing  Joy  v.  St. 
Louis,  138  U.  S.  1,  34  L.  ed.  843,  11  Sup. 
Ct.  Rep.  243,  in  which  the  Supreme  Court 
affirmed  a  decree  which  he  had  rendered  in 
the  court  below  against  seemingly  adverse 
precedents,  and  the  proceedings  of  Judge 
Dillon,  his  predecessor  as  circuit  judge  of 
this    circuit,    in    the    seizure    of    the    prop- 
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ertj  of  insolvent  railroad  companies  and 
the  creation  of  millions  of  dollars  of  obli- 
gations against  them,  said:  "I  then 
watched  those  proceedings  with  something 
of  amazement,  but  the  more  I  studied  the 
more  I  admired,  till,  thus  having  studied 
at  the  feet  of  Gamaliel,  I  learned  to  be- 
lieve that  the  powers  and  processes  of  a 
court  of  equity  are  equal  to  any  and  every 
emergency.  They  are  potent  to  protect  the 
humblest  individual  from  the  oppression 
of  the  mightiest  corporation;  to  protect 
every  corporation  from  the  destroying  greed 
of  the  public;  to  stop  state  or  nation  from 
spoliating  or  destroying  private  rights;  to 
grasp  with  strong  hand  every  corporation, 
and  compel  it  to  perform  its  contracts  of 
every  nature,  and  do  justice  to  every  indi- 
vidual." Chicago,  R.  I.  &  P.  R.  Co.  v. 
Union  P.  R.  Co.  (C.  C.)  47  Fed.  15,  26. 

These  views  are  rational  and  sound,  sus- 
tained  by  the   decisions  of  the   courts  of 
chancery  and  the  history  of  equity  juris- 
prudence, and  it  seems  to  me  that  a  court 
of  equity  is  neither  without  power  nor  with- 
out duty  at  the  suit  of  owners  otherwise 
remediless,   to   enjoin  the   continuing   con- 
scious purchasers  of  stolen  property  whose 
purchases  cause  the  continuing  theft  of  that 
property,  from  buying  or  using  it  until  the 
owners  have  reasonable  time  and  opportu- 
nity  to  inspect,   identify,   and   recover   it. 
And  that  is  the  proposition  on  which  this 
suit    is    based.      The    complainants    allege 
these  facts  in  their  bill :    They  are  the  own- 
ers of  their  mines  and  ores,  and  are  mining 
the   ores   by   the   use   of   lessees   and    em- 
ployees.   The  workmen  in  their  mines  con- 
tinually steal  their  high-grade  ores  in  small 
quantities   which    they    conceal   and   carry 
away  in  their  clothes  and  sell  to  the  de- 
fendants.   These  high-grade  ores  are  readily 
distinguishable    from     low-grade     ores    by 
sight.     All  the  high-grade  ores  bought  or 
sold   in   small   quantities   are   stolen   ores. 
Each  of  the  defendants  is  engaged  in  the 
business  of  buying  and  selling  this  stolen 
.ore,   and   in   no  other   business.     Each   of 
them  knows  that  the  ores  he  buys  have  been 
stolen.     The  averment  of  the  bill  on  this 
subject  is  in  these  words:     "Your  orators 
further  aver  that  the   respondents  herein, 
and  each  of  them,  are  engaged  in  the  busi- 
ness of  conducting  high-grade  assay  offices, 
or  act  as  middlemen  and  agents  of  such 
offices;  that  none  of  them  are  in  the  legiti- 
mate business  of   assaying,   although   pre- 
tending so  to  be,  but  are  engaged  solely  in 
the  business  of  buying  ores  which  they  know 
have  been  stolen  from  one  or  the  other  of 
the  mines  of  the  Cripple  Creek  district,  and, 
having  bought  the  same,  they  reduce  such 
ores  to  bullion,  or  sell  and  dispose  of  the 
same  in  its  crude  state." 
45  L.RJ^.(N.S.) 


The  defendants  encourage  and  induce  the 
Workmen  to  steal  these  high-grade  ores, 
and,  if  they  did  not  do  so,  and  did  not  pur- 
chase these  ores,  no  high-grade  ores  would 
be  stolen.  The  complainants  have  no  ade- 
quate remedy  at  law,  or  in  any  other  way 
than  by  the  injunction  sought.  Actions  at 
law  for  the  stolen  ore,  or  its  value,  against 
the  defendants  or  the  workmen,  would  not 
stop  the  continuing  thefts  and  sales,  and 
would  be  futile  on  account  of  their  neces* 
sary  niunber  and  expense.  The  damage 
from  the  continuing  wrongful  acts  of  the 
defendants  reaches  tens  of  thousands  of 
dollars,  and  it  is  irreparable.  It  is  se- 
cretly inflicted,  and  proof  and  recovery  of 
it  by  actions  at  law  are  impossible. 

I  agree  with  Judge  Farrington,  whose 
learned  opinion  upon  a  similar  state  of 
facts  may  be  found  in  Gold  field  Consol. 
Mines  Co.  v.  Richardson  (C.  C.)  194  Fed. 
198,  202,  206,  and  with  Judge  Lewis,  who 
granted  the  injunction  below,  that  these 
facts  state  a  perfect  cause  of  action  in 
equity  for  an  injunction  against  the  con- 
tinuing causings  by  the  defendants  of  the 
continuous  thefts  of  the  complainants'  ores 
by  their  workmen. 

The  opinion  of  the  majority,  which  as- 
sails the  equity  of  the  bill  in  this  suit, 
seems  to  me  to  give  too  little  effect  to  its 
dominant  averment  that  the  defendants 
are  not  engaged  in  the  lawful  business  of 
assaying,  or  buying  or  selling  ore,  or  in 
any  other  legitimate  business,  but  arc 
engaged  solely  in  buying  and  selling  stolen 
high-grade  ore  which  they  know  to  have 
been  stolen,  and  causing  the  workmen  of 
the  complainants  to  steal  it.  In  determin- 
ing the  sufficiency  of  the  bill  to  state  an 
equitable  cause  of  action,  every  averment 
which  it  contains  must  be  taken  as  true. 
The  result  is  that  the  defendants  are  en- 
gaged in  the  single  occupation  and  busi- 
ness of  knowingly  maintaining  a  fence  for 
stolen  ore,  and  inducing  workmen  to  steal 
it  from  the  complainants  and  others.  All 
the  ore  they  have  handled,  and  all  they 
threaten  to  handle,  is  high-grade,  stolen 
ore,  and  they  know  it.  Therefore  they 
have  no  legal  right  to  assay  any  of  this 
ore,  to  buy  it,  or  to  sell  it.  If  they  have 
mixed,  or  shall  mix,  the  ore  stolen  from 
the  three  complainants  with  ore  stolen 
from  others,  or  if  these  ores  have  been  so 
mixed  by  the  thieves  that  the  ore  of  the 
complainants  cannot  be  identified,  this  mix- 
ing was  or  will  be  such  a  wrongful  act 
that,  if  it  be  necessary  to  protect  the  prop- 
erty of  these  complainants,  their  equity 
is  so  strong  that  an  injunction  against 
the  purchase,  assay,  and  sale  of  any  ore 
by  the  defendants  may  well  be  sustained 
because  they  purchase  and  threaten  to  pur- 
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chase  ore  which  they  know  to  be  stolen 
only,  and  the  equity  of  these  complainants 
in  the  protection  of  their  property  from 
theft  is  far  superior  to  the  equity  or  right 
of  the  defendants  to  carry  on  their  ne- 
farious business,  because  they  have  no 
right  whatever  to  conduct  their  business, 
and  their  protection  in  the  conduct  of  that 
business,  or  in  their  claim  to  the  stolen 
ore,  is  abhorent  to  equity.  It  is  no  de- 
fense to  a  suit  by  one  of  several  persons 
against  a  thief  who  has  stolen  goods  from 
all  of  them,  or  against  a  receiver  of  the 
goods  who  knew  they  were  stolen,  that  the 
lawful  proceedings  necessary  to  a  recovery 
of  the  plaintiff's  goods,  or  their  value,  may 
somewhat  embarrass  or  delay  his  escape 
with  the  stolen  goods  of  the  others,  or 
diminish  his  profits  from  their  taking  and 
conversion. 

Returning  now  to  the  right  of  the  com- 
plainants to  an  injunction  on  the  facts 
alleged  in  the  bill,  bearing  in  mind  that 
the  defendants  are  engaged  exclusively  in 
the  unlawful  business  of  buying  and  con- 
verting property  which  they  know  to  have 
been  stolen  from  the  three  complainants 
and  others,  and  in  thereby  causing  the 
stealing  of  these  ores  from  the  complain- 
ants here,  why  should  they  not  be  enjoined 
from  continuing  these  wrongful  acts?  In 
Illinois  C.  R.  Co.  v.  Caffrey  (C.  C.)  128 
Fed.  770,  774,  Judge  Thayer  laid  down  the 
general  rule  that,  whenever  defendants  en- 
gage in  an  unlawful  calling,  productive  of 
injury  to  others,  they  may  be  enjoined  from 
pursuing  that  calling,  and  from  doing  the 
wrongful  injurious  acts.  In  support  of  that 
proposition  he  cited  Hopkins  v.  Oxley  Stave 
Co.  28  C.  C.  A.  99,  106,  49  U.  S.  App. 
709 ,  83  Fed.  912,  919,  and  cases  there 
cited;  She  ry  v.  Perkins,  147  Mass.  212, 
9  Am.  St.  Rep.  689,  17  N.  E.  307;  Kin- 
ner  v.  Lake  Shore  &  M.  S.  R.  Co.  69  Ohio 
St.  339,  69  N.  E.  614;  Schubach  v.  Mc- 
Donald, 179  Mo.  163,  65  L.R.A.  136,  101 
Am.  St.  Rep.  462,  78  S.  W.  1020;  National 
Telegraphic  News  Co.  v.  Western  U.  Teleg. 
Co.  60  L.R.A.  805,  66  C.  C.  A.  198,  119 
Fed.  294;  Re  Debs,  168  U.  S.  664,  39  L. 
ed.  1092,  15  Sup.  Ct.  Rep.  900,  and  he 
added:  "Indeed,  it  would  be  a  misfortune 
if  courts  of  equity  were  powerless  to  re- 
dress grievances  of  that  kind."  In  that 
case,  in  Bitterman  v.  Louisville  &  N.  R. 
Co.  207  U.  S.  205,  223,  226,  62  L.  ed.  171, 
182,  183,  28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas. 
693,  and  in  many  other  cases  of  that  class, 
ticket  scalpers  were  enjoined  from  buying 
nontransferable  railroad  tickets,  and  from 
thereby  causing  breaches  of  the  contracts 
between  the  railroad  companies  and  the 
purchasers  of  the  tickets  from  them. 

In  Board  of  Trade  v.  Christie  Grain  & 
45  L.R.A.(N.S.) 


Stock  Co.  198  U.  S.  236,  261,  49  L.  ed. 
1031,  1039,  26  Sup.  Ct.  Rep.  637,  strangers 
to  a  trust  in  continuous  quotations  on  the 
board  of  trade  were  enjoined  from  using 
those  quotations,  and  thereby  inducing  a 
breach  of  trust  by  the  trustees.  In  War- 
ren Mills  V.  New  Orleans  Seed  Co.  66  Miss. 
391,  393,  394,  7  Am.  St.  Rep.  671,  4  So. 
298,  the  defendant  was  enjoined  from  con- 
tinuously taking  and  using  bags  sent  by 
the  complainant  to  purchasers  of  cotton 
to  induce  them  to  pack  their  cotton  there- 
in and  send  it  to  the  complainant.  The 
supreme  court  of  Mississippi  declared  that 
an  injunction  was  warranted  by  wilful  and 
continuous  wrongs  committed  and  threat- 
ened, and  by  the  fact  that  the  complain- 
ant's rights  could  not  be  protected  and  en- 
forced by  proceedings  at  law,  except  by 
numerous  and  expensive  suits,  and  it  said 
that  "the  ends  of  justice  require,  in  sucb 
case,  that  the  whole  wrong  shidl  be  ar- 
rested and  concluded  by  a  single  proceed- 
ing. And  such  relief  equity  affords,  and 
thereby  fulfils  its  appropriate  mission  of 
supplying  the  deficiencies  of  l^gal  reme- 
dies." 

>  In  Lembeck  v.  Nye,  47  Ohio  St.  336,  353, 
366,  8  L.R.A.  678,  21  Am.  St.  Rep.  828, 
24  N.  £.  686,  the  defendants  were  enjoined 
at  the  suit  of  the  owner  of  a  lake  from 
letting  boats  for  hire  thereon,  and  thereby 
inducing  third  parties  to  trespass  on  the 
lake  by  rowing  and  fishing. 

If  parties  may  be  lawfully  enjoined  from 
pursuing  an  unlawful  calling,  or  doing  un- 
lawful injurious  acts,  which  merely  cause 
breaches  of  contracts,  or  of  trusts  between 
complainants  and  third  parties,  or  mere 
trespasses  upon  the  complainants'  property, 
how  much  more  should  they  be  enjoined 
from  pursuing  an  unlawful  and  criminal 
calling,  and  from  committing  unlawful  and 
criminal  acts  which  induce  third  parties  to 
commit  crimes,  to  the  irireparable  injury 
of  the  complainants!  I  am  unable  to  de- 
vest my  mind  of  the  view  that  it  is  within 
the  power  and  the  duty  of  a  court  of 
equi^,  at  the  suit  of  owners  otherwise 
remediless,  to  enjoin  the  defendants  in  this 
case  from  pursuing  the  unlawful  and 
criminal  calling  of  continually  purchasing 
in  small  amounts  high-grade  ores  which 
they  know  to  have  been  stolen,  and  from 
purchasing,  assaying,  or  selling  such  prop- 
erty, and  thereby  causing  the  theft  of  this 
property  from  the  complainants  and  others, 
to  their  irreparable  injury;  and  that  the 
•  bill  in  this  suit  presents  a  state  of  facts 
which  warrants  and  entitles  the  plaintiff 
to  such  an  injunction.  Goldfield  Consol. 
Mines  Co.  v.  Richardson  (C.  C.)  194  Fed. 
198,  202,  206:  Bitterman  v.  Louisville  & 
N.  R.  Co.  207  U.  S.  206,  223,  226,  52  L.  ed. 
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171,  182,  183,  28  Sup.  Ct.  Rep.  91,  12 
Ann.  Cas.  693;  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236,  251,  49 
L.  ed.  1031,  1039,  25  Sup.  Ct.  Rep.  637; 
Illinois  C.  R.  Co.  v.  Caffrey  (C.  C.)  128 
Fed.  770,  772;  Lembeck  v.  Nye,  47  Ohio 
St.  336,  353,  355,  8  L.R.A.  578,  21  Am. 
St.  Rep.  828,  24  N.  E.  686;  Warren  Mills 
V.  New  Orleans  Seed  Co.  65  Miss.  391, 
393,  394,  7  Am.  St.  Rep.  671,  4  So.  298; 
Dimick  v.  Shaw,  36  C.  C.  A.  347,  94  Fed. 
266,  268,  20  Mor.  Min.  Rep.  49;  United 
States  Freehold  Land  &  Emigration  Co. 
V.  Gallegos,  32  C.  C.  A.  470,  61  U.  S.  App. 
13,  89  Fed.  769. 

To  the  objection  that  the  issue  of  the 
injunction  is  the  exercise  of  a  legislative 
power,  and  hence  not  permissible  to  the 
judiciary,  because  it  prohibits  the  pursuit 
of  the  unlawful  calling  until  and  unless  an 
opportunity  to  inspect  the  stolen  ore  and 
to  recover  that  stolen  from  the  complain- 
ants, if  such  is  found,  is  first  given  to  one 
of  their  representatives  named  by  the  court, 
and  thus  regulates  the  future  conduct  of 
the  defendants'  illegal  business,  there  seems 
to  me  to  be  two  good  answers.  The  first 
is  that  this  is  the  same  objection,  phrased 
in  words  a  little  variant,  which  was  made 
to  the  injunctions  in  the  ticket  scalpers 
cases,  and  was  well  answered  by  the  Su- 
preme Court  and  by  Judge  Thayer  in  those 
suits.  Bitterman  v.  Louisville  &  N.  R.  Co. 
207  U.  S.  205,  223,  226,  52  L.  ed.  171,  182, 
183,  28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas.  693; 
Illinois  C.  R.  Co.  v.  Caffrey  (C.  C.)  128 
Fed.  770,  773,  774.  Judge  Thayer  said: 
"It  may  be  conceded  that  it  is  not  the 
function  of  courts  of  equity  to  make  laws 
or  to  command  people  not  to  do  a  given 
act,  when  thev  have  not  threatened  to  do 
it  or  given  evidence  of  such  an  intention. 
But  when  one  has  manifested  his  purpose 
to  commit  a  legal  wrong,  and  the  act  is 
of  such  a  nature  that  the  injured  party 
cannot  obtain  adequate  redress  in  a  court 
of  law,  then  a  court  of  equity  may  inter- 
vene." The  Supreme  Court  said:  "It  is 
insisted  that  the  circuit  court  of  appeals 
erred  in  awarding  an  injunction  as  to 
dealings  'in  nontransferable  tickets  that 
may  be  hereafter  issued,  .  .  .  since  it 
thereby  undertook  to  promulgate'  a  rule 
applicable  to  conditions  and  circumstances 
which  have  not  yet  arisen,  and  to  prohibit 
'the  petitioners  from  dealing  in  tickets  not 
in  esse,  .  .  .  and  is  therefore  violative 
of  the  most  fundamental  principles  of  our 
government.'  But  when  the  broad  nature 
of  this  proposition  is  considered,  it  but 
denies  that  there  is  power  in  a  court  of 
equity  in  any  case  to  afford  effective  relief 
by  injunction.  Certain  is  it  that  every 
injunction  in  the  nature  of  things  contem- 
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plates  the  enforcement  as  against  the 
party  enjoined  of  a  rule  of  conduct  for  the 
future  as  to  the  wrong  to  which  the  injunc- 
tion relates.  Take  the  case  of  trespasses 
upon  land  where  the  elements  entitling  to 
equitable  relief  exist.  See  Slater  v.  Guiin, 
170  Mass.  509,  41  L.R.A.  268,  49  N.  E. 
1017,  and  cases  cited.  .  .  .  The  action 
of  the  circuit  court  of  appeals,  therefore, 
in  causing  the  injunction  to  apply  not 
only  to  the  illegal  dealings  as  to  the  then 
outstanding  tickets,  but  to  like  dealings 
as  to  similar  tickets  which  might  be  issued 
in  the  future,  was  but  the  exertion  by  the 
court  of  its  power  to  restrain  the  continued 
commission  against  the  rights  of  the  com- 
plainant in  the  future,  of  a  definite  char- 
acter of  acts  adjudged  to  be  wrongful." 

The  second  answer  is  that  because  the 
defendants'  sole  business  is  unlawful  and 
criminal,  and  there  is  neither  law  nor 
equity  to  sustain  it  or  protect  it,  a  court 
of  equity  may,  and  should,  if  necessary  to 
give  complete  relief  to  the  complainants, 
absolutely  enjoin  the  conduct  of  that  busi- 
ness by  the  defendants,  including  the  pur- 
chase by  it  of  ores  stolen  from  others  as 
well  as  from  the  complainants,  and,  as  the 
whole  is  greater  than  any  of  its  parts,  and 
includes  them  all,  it  may  lawfully  enjoin 
the  conduct  of  that  business  until  and  un- 
less the  defendants  comply  with  such  regu- 
lations respecting  the  inspection  of  the 
stolen  ore  by  the  complainants  or  their 
representatives,  as  will  give  to  the  com- 
plainants full  opportunity  to  select  there- 
from and  recover  the  ores  stolen  from 
them. 

The  position  that  all  the  mine  owners 
must  be  parties  to  the  bill  and  the  suit, 
to  entitle  any  of  them  to  such  an  injunc- 
tion, rests  on  the  assumption,  which  is 
not  permissible  in  view  of  the  averment  of 
the  bill  that  the  sole  business  of  the  de- 
fendants is  the  purchase  of  these  stolen 
ores,  that  some  of  them  are  engaged  in 
the  legitimate  business  of  buying  and  as- 
saying ore,  and  in  my  opinion,  in  view  of 
this  averment  of  the  bill,  any  mine  owner 
whose  ores  are  stolen  by  reason  of  the 
conduct  of  the  unlawful  and  criminal  busi- 
ness of  the  defendants  may  alone,  or  with 
others  similarly  situated,  maintain  a  bill 
for  an  injunction  against  the  continuance 
of  this  nefarious  business  by  the  defend- 
ants, or  for  such  less  restrictions  of  it  as 
will  give  him  complete  relief. 

The  objection  that  the  inspection  of  the 
stolen  ore  was  by  the  court  delegated  to 
representatives  of  the  complainants  does 
not  appear  to  me  to  be  either  novel,  un- 
authorized, or  inequitable.  It  was  but  the 
application  to  this  case  of  the  common 
practice    of    ordering    alleged    trespassers 
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upon  mines,  and  other  alleged  wrongdoers, 
to  permit  a  constant  inspection  of  their 
doings  by  the  complainants  during  the 
pendency  of  the  suits,  to  the  end  that  their 
acts  might  be  known  and  just  redress  of 
the  wrongs  they  were  committing  could 
be  secured. 

The  criticism  of  the  injunction  that  it 
undertook  to  establish  a  line  of  cleavage 
between  honesty  and  dishonesty  in  the 
conduct  of  occupations  intrinsically  law- 
ful and  open  to  pursuit  by  all  seems  to 
me  again  to  disregard  the  averment  that 
the  sole  business  of  the  defendants  was  the 
purchasing  and  assaying  of  ore  they  knew 
to  be  stolen.  Mining  ore  is  a  legitimate 
business,  but  mining  another's  ore  with- 
out his  consent  and  converting  it  to  one's 
use  is  wrongful,  and  will  be  enjoined. 
Buying  and  selling  railroad  tickets  was  a 
lawful  business  ppen  to  all,  but  the  busi- 
ness of  buying  and  selling  nontransferable 
tickets  was  wrongful,  and  it  was  enjoined. 
Letting  boats  for  hire  is  a  lawful  business 
open  to  all,  but  the  business  of  letting 
boats  for  hire  which  caused  trespasses  upon 
another's  property  is  unlawful,  and  may 
be  enjoined.  In  all  these  cases  it  is  the 
wrongs  of  the  defendants,  and  not  the  in- 
junctions, that  cleave  them,  their  acts,  and 
business  from  legitimate  business  men, 
lawful  occupations  and  business,  and  war- 
rant the  injunctions.  And  in  the  case  at 
bar  it  was  not  in  my  opinion  the  injunc- 
tion, but  the  defendants'  wrongful  and  in- 
jurious acts,  their  conduct  of  the  sole 
business  of  buying,  selling,  and  assaying 
ore  they  knew  to  be  stolen  ore,  whereby 
the  workmen  of  the  complainants  were 
caused  to  steal  this  ore,  that  cleft  their 
business  and  their  acts  from  all  legitimate 
business  and  acts,  and  rendered  the  in- 
junction against  them  just  and  equitable. 

These  complainants  bring  this  suit  for 
themselves  and  for  other  owners  of  mines 
similarly  situated.  The  fact  that  some  of 
the  latter  are  citizens  of  the  same  state  as 
the  defendants  is  not  fatal  to  the  jurisdic- 
tion of  the  court,  ( 1 )  because  where  par- 
ties sue  in  a  representative  character  their 
citizenship  alone  conditions  the  jurisdic- 
tion of  the  court,  and  that  of  the  benefici- 
aries is  immaterial  (Omaha  Hotel  Co.  v. 
Wade,  97  U.  S.  13,  20,  24  L.  ed.  917,  918; 
Jackson  &  S.  Co.  v.  Burlington  &  L.  R. 
Co.  (C.  C.)  29  Fed.  474,  476;  Putnam  v. 
Timothy  Dry  Goods  &  Carpet  Co.  (C.  C.) 
79  Fed.  454;  Stewart  v.  Dunham,  115  U. 
S.  61,  64,  29  L.  ed.  329,  330,  6  Sup.  Ct. 
Rep.   1163:    Tnternational   Trust   Co.  v.   T. 

B.  Townsend   Brick  &  Contracting  Co.   37 

C.  C.  A.  396,  95  Fed.  850,  864)  ;   and    (2) 
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because  the  controversies  between  the  three 
complainants  and  the  defendants  can  be 
finally  adjudicated  between  them  without 
afl'ecting  the  rights  of  the  owners  of  mines 
similarly  situated  who  are  citizens  of  the 
same  state  as  the  defendants.  The  latter, 
therefore,  are  not  indispensable  parties  to 
the  suit,  and,  whenever  the  joinder  of  a 
dispensable  party  would  oust  the  jurisdic- 
tion of  the  court  over  the  parties  before 
it,  the  suit  may  proceed  without  him.  In- 
deed, when  such  a  party  has  been  joined, 
he  may  be  dismissed,  and  the  suit  may 
still  proceed  between  the  other  parties. 
And,  after  his  dismissal,  he  may  intervene 
and  become  a  party  to  the  suit  again  with- 
out ousting  the  jurisdiction  of  the  court. 
Sioux  City  Terminal  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  N.  A.  27  C.  C.  A.  73,  76, 
77,  49  U.  S.  App.  523,  82  Fed.  124,  126, 
128;  Rogers  v.  Penobscot  Min.  Co.  83  C. 
C,  A.  380,  389,  390,  154  Fed.  606.  615,  616; 
Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A. 
288,  296,  135  Fed.  650,  658.  The  bill  was 
not  multifarious  either  because  there  was 
a  misjoinder  of  parties  or  of  causes  of 
action.  Bitterman  v.  Louisville  &  N.  R. 
Co.  207  U.  S.  205,  226,  52  L.  ed.  171,  183, 
28  Sup.  Ct.  Rep.  91,  12  Ann.  Cas.  693; 
Hale  V.  Allinson,  188  U.  S.  56,  77,  47  L.  ed. 
380,  392,  23  Sup.  Ct.  Rep.  244. 

In  the  consideration  and  discusison  of 
this  case  all  the  averments  of  the  bill 
have  been  treated  as  true,  (1)  because 
the  conclusion  of  the  majority  is  that  the 
bill  states  no  cause  of  action  in  equity 
and  must  be  dismissed  unless  amended, 
and  in  the  determination  of  that,  the  main 
question  in  this  case,,  all  the  allegations 
of  the  bill  must  be  treated  as  admitted, 
and  (2)  because,  in  granting  the  injunc- 
tion, the  court  below,  upon  conflicting  evi- 
dence, decided  that  the  averments  of  the 
bill  were  true,  and  upon  that  theory 
granted  the  injunction,  and  in  such  cases 
appellate  courts  assume  the  finding  of  facts 
by  the  trial  court  to  be  correct,  unless  there 
is  clear  proof  that  it  fell  into  a  serious 
mistake  in  the  consideration  of  the  evi- 
dence, and  no  such  mistake  appears  in  this 
case. 

For  the  reasons  which  have  now  been 
stated,  perhaps  at  too  much  length,  the  bill 
seems  to  me  to  state  a  good  cause  of  action 
for  the  injunction,  and  I  think  the  order 
of  the  court  below  granting  it  should  be 
affirmed. 

Petition  for  writ  of  certiorari  denied  by 
the  Supreme  Court  of  the  United  States, 
April  7,  1913.  229  U.  S.  611,  57  L.  ed.  — , 
33  Sup.  Ct.  Rep.  771. 
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BOSTON  ICE  COMPANY  et  al. 

V. 

BOSTON  &  MAINE  RAILROAD  COM- 
PANY. 

(—'^N.  H.  =.,  86  Atl.  356.) 

Constitutional  law  —  right  of  contract 
—  insurance  companies  —  subroga- 
tion of  railroads. 

1.  No  constitutional  right  of  an  insur- 
ance company  to  contract  is  infringed  by  a 
statute  giving  railroad  companies  whose 
operations  destroy  neighboring  property  by 
fire,  the  right  of  subrogation  to  any  insur- 
ance upon  the  property,  upon  their  pay- 
ment of  the  loss  inflicted. 

Statute  —  construction  —  power  to  in- 
graft exceptions. 

2.  The  courts  cannot  ingraft  an  exception 
of  losses  caused  by  negligence  of  the  rail- 
road company  on  a  general  statute  sub- 
rogating railroad  companies  whose  opera- 
tions destroy  neighboring  property  to  any 
insurance  upon  the  property,  upon  their 
paying  the  loss. 

(March  4,  1913.) 

TRANSFER  by  the  Superior  Court  for 
Merrimack  County  for  the  opinion  of 
the  Supreme  Court  of  an  action  brought  to 
recover  for  the  benefit  of  the  insurers  of 
the  property,  the  value  of  certain  property 
destroyed  by  defendant's  alleged  negligence. 
Judgment  for  defendant. 

The  Boston  Ice  Company  owned  certain 
property  near  the  tracks  of  the  defendant 
railroad.  This  property  was  destroyed  by 
fire  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  railroad  company.  The  owner 
of  the  property  brought  this  action  against 
the  railroad  company  for  the  benefit  of 
the  companies  which  had  issued  insurance 
policies  upon  the  property. 

Further  facts  appear  in  the  opinion. 

Messrs.  Remick  &  Jackson,  for  plain- 
tiffs Queen  Insurance  Compai^  et  al.: 

The  right  of  subrogation  is  substantial, 
and  exists  whether  or  not  there  is  a  pro- 
vision in  the  policy  that  the  insured  shall 
assign  his  cause  of  action. 

Philbrick  v.  Shaw,  01  N.  H.  356;  Leavitt 
V.  Canadian  P.  R.  Co.  90  Me.  153,  38  L.R.A. 
152,  37  Atl.  886. 

The  statute  is  not  a  repeal  of  the  com- 

Note.  —  See  note  to  British  American 
Assur.  Co.  V.  Colorado  &  S.  R.  Co.  41  L.R.A. 
(N.S.)  1202,  as  to  constitutionality  of  stat- 
ute denying  insurer's  right  of  subrogation 
against  person  responsible  for  destruction 
of  property,  particularly  Leavitt  v.  Cana- 
dian P.  R.*Co.  38  L.R.A.  152,  cited  in  that 
note. 
45  L.R.A.(N.S.) 


mon  law.  The  law  infers  that  the  act  did 
not  intend  to  make  any  alteration  other 
than  what  is  specified. 

Smith  v.  Laatsch,  114  111.  279,  2  N.  E. 
59;  State  v.  Wilson,  43  N.  H.  418,  82  Am. 
Dec.  163;  Currier  v.  Concord  R.  Corp.  48 
N.  H.  329;  Wakefield  v.  Phelps,  37  N.  H. 
305;  State  v.  Snyder,  50  N.  H.  158;  State 
V.  Otis,  42  N.  H.  72;  Hall  v.  Martin,  46 
N.  H.  348 ;  Stoddard  v.  Gibbs,  1  Sumn.  263, 
Fed.  Cas.  No.  13,468;  Chicago  &  E.  R.  Co. 
V.  Luddington,  175  Ind.  42,  91  N.  E.  930, 
93  N.  E.  273;  Crissey  &  F.  Lumber  Co.  v. 
Denver  &  R.  G.  R.  Co.  17  Colo.  App.  275, 

68  Pac.  670;  Walker  Bros.  v.  Missouri  P. 
R.  Co.  68  Mo.  App.  465;  Boston  Excelsior 
Co.  V.  Bangor  &  A.  R.  Co.  93  Me.  58,  47 
L.RJ^.  82,  44  Atl.  138;  Savannah  F.  &  M. 
Ins.  Co.  V.  Pelzer  Mfg.  Co.  60  Fed.  39; 
Dyer  v.  Maine  C.  R.  Co.  99  Me.  195,  67 
LJI.A.  416,  58  Atl.  994,  2  Ann.  Cas.  457. 

The  legislation  sought  to  establish  equal- 
ity, not  inequality. 

Rowell  V.  Railroad  Co.  57  N.  H.  136,  24 
Am.  Rep.  59. 

If  the  statute  operates  so  as  to  make 
an  innocent  party  pay  the  loss  occasioned 
by  another's  negligent  or  wilful  act,  it  is 
unconstitutional. 

United  States  v.  Kirby,  7  Wall.  482,  487, 
19  L.  ed.  278,  280;  Knowlton  v.  Moore,  178 
U.  S.  41,  77,  44  L.  ed.  969,  984,  20  Sup.  Ct. 
Rep.  747. 

Mr.  Robert  W.  Upton,  for  plaintiffs 
Niagara  Fire  Insurance  Company  et  al.: 

The  right  of  subrogation  "does  not  rest 
upon  contract  or  privity  but  upon  the  prin- 
ciples of  natural  justice  and  equity.*' 

Philbrick  v.  Shaw,  61  N.  H.  356. 

An  insurer  who  has  paid  a  loss  may  use 
the  claim  of  the  assured  in  an  action  to 
obtain  redress  from  the  carrier  whose  fail- 
ure of  duty  caused  the  loss. 

Hall  V.  Nashville  ft  C.  R.  Co.  13  Wall. 
370,  20  L.  ed.  696 ;  Hart  v.  Western  R.  Corp. 
13  Met.  105,  46  Am.  Dec.  719;  19  Cyc.  893. 

The  law  cannot  discriminate  in  favor  of 
one  citizen  to  the  detriment  of  another. 

SUte  T.  United  States  &  C.  Exp.  Co.  60 
N.  H.  250;  State  v.  Pennoyer,  65  N.  H. 
114,  5  L.R.A.  709,  18  Atl.  878;  Opinion  of 
Justices,  25  N.  H.  540;  State  v.  Jackman, 

69  N.  H.  318,  42  L.R.A.  438,  41  Atl.  347, 
11  Am.  Crim.  Rep.  607;  Wooster  v.  Ply- 
mouth. 62  N.  H.  200;  Jacobs  v.  Knapp,  50 
N.  H.  71. 

Those  rights  which  were  assured  by  the 
law  of  the  land  are  ''natural,  essential,  and. 
inherent."  The  statute  in  question  limits 
the  plaintiffs'  right  to  contract,  deprives 
them  of  their  property  without  due  process 
of  law,  and  denies  them  redresR  for  their 
injuries  conformablv  to  the  laws. 

Hall  v.  Nashville  &  C,  R.  Co.  13  Wall. 
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370,  20  L.  ed.  596 ;  Hart  v.  Weatern  R.  Corp. 
13  Met.  105,  46  Am.  Dec.  719. 

The  Bill  of  Rights  guarantees  to  every 
member  of  the  community  the  "natural  and 
common -law  rights"  to  acquire,  possess,  and 
protect  property. 

Orr  V.  Quimby,  54  N.  H.  616;  Opinion  of 
Justices,  66  N.  H.  638,  33  Atl.  1076;  State 
V.  United  States  &  C.  Exp.  Co.  60  N.  H. 
250. 

The  natural  and  common-law  right  of  the 
insurers  has  clearly  been  invaded  by  the 
statute  in  question. 

State  y.  Jackman,  69  N.  H.  330,  42  L.R.A. 
438,  41  Atl.  347,  11  Am.  Crim.  Rep.  607; 
Johnson  v.  Goodyear  Min.  Co.  127  Cal.  4, 
47  L.R.A.  338,  78  Am.  St.  Rep.  17,  59  Pac. 
304 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U. 
S.  159,  41  L.  ed.  669,  17  Sup.  Ct.  Rep.  266; 
Ives  V.  South  Buffalo  R.  Co.  201  N.  Y.  293, 
34  L.R.A.(N.S.)  162,  94  N.  E.  431,  Ann. 
Cas.  1912  B,  166,  1  N.  C.  C.  A.  617;  Jacobs 
V.  Knapp,  50  N.  H.  71;  State  v.  Ramseyer, 
73  N.  H.  34,  58  Atl.  958,  6  Ann.  Cas.  445; 
Braceville  Coal  Co.  v.  People,  147  111.  66,  22 
L.R.A.  340,  37  Am.  St.  Rep.  206,  36  N.  E. 
62 ;  Republic  Iron  &  Steel  Co.  v.  State,  160 
Ind.  379,  62  L.R.A.  136,  66  N.  E.  1005. 

It  may  well  be  doubted  whether  the  legis- 
lature can  impose,  as  a  condition  to  cor- 
porate existence,  a  limitation  which  operates 
to  take  the  property  of  the  corporation  with- 
out due  process  of  law,  or  which  in  other 
respects  exceeds  the  ordinary  legislative 
powers. 

San  Francisco  v.  Liverpool  ft  L.  ft  G.  Ins. 
Co.  74  Cal.  122,  6  Am.  St,  Rep.  426,  16 
Pac.  380;  Barron  v.  Bumside,  121  U.  S. 
196,  30  L.  ed.  918,  1  Inters.  Com.  Rep.  295, 
7  Sup.  Ct.  Rep.  931 ;  Ashuelot  R.  Co.  v.  El- 
liott, 58  N.  H.  451 ;  Opinion  of  Justices,  66 
N.  H.  638,  33  Atl.  1076. 

Mr.  Robert  Jackson  for  plaintiff  Boston 
Ice  Company. 

Mr.  Wllllain  W.  Thayer,  with  Messrs. 
Streeter,  Demond,  &  Woodwortli,  for  de- 
fendant : 

The  railroad  is  entitled  to  the  benefit  of 
the  insurance. 

The  common  law  is  superseded  by  the 
statute. 

Rowell  V.  Railroad  Co.  57  N.  H.  132,  24 
Am.  Rep.  59;  Brown  v.  Collins,  53  N.  H. 
447,  16  Am.  Rep.  372;  Bachelder  v.  Heagan, 
18  Me.  32;  Denver,  T.  ft  G.  R.  Co.  v.  De 
Graff,  2  Colo.  App.  42,  29  Pac.  664;  New 
England  Box  Co.  v.  New  York  C.  ft  H.  R.  R. 
Co.  210  Mass.  465,  97  N.  E.  140;  Hooksett 
V.  Concord  R.  Co.  38  N.  H.  242;  Boyce  v. 
Cheshire  R.  Co.  42  N.  H.  97 :  Laird  v.  Rail- 
road Co.  62  N.  H.  254.  13  Am.  St.  Rep. 
664 :  Welch  v.  Concord  R.  Co.  68  N.  H.  206, 

44  Atl.  304. 

The  railroad,  having  an  insurable  interest 

45  L.R.A.(N.S.) 


in  the  property,  and  iiaving  the  same  right 
to  the  benefit  of  the  insurance  effected  by 
the  Boston  Ice  Company  as  if  it  had  ef- 
fected that  insurance  itself,  is  no  more 
barred  by  its  negligence  from  having  the 
benefit  of  the  insurance  than  any  owner  of 
the  property  would  be. 

2  May  Ins.  3d  ed.  §  408;  Phoenix  Ins. 
Co.  V.  Erie  ft  W.  Transp.  Co.  117  U.  S.  312, 
29  L.  ed.  873,  6  Sup.  Ct.  Rep.  750,  1176; 
Rowell  V.  Railroad  Co.  57  N.  H. 
139,  24  Am.  Rep.  59;  Huckins  v. 
Peoples'  Mut.  F.  Ins.  Co.  31  N.  H.  248; 
Gove  V.  Farmers'  Mut.  F.  Ins.  Co.  48  N.  H. 
41,  97  Am.  Dec.  572,  2  Am.  Rep.  168;  Gris- 
sell  V.  Housatonic  R.  Co.  64  Conn.  447,  1 
Am.  St.  Rep.  138,  9  Atl.  137. 

The  statute  is  not  unconstitutional. 

Lyons  v.  Boston  ft  L.  R.  Go.  181  Mass. 
568,  64  N.  E.  404;  John  Hancock  Mut.  L. 
Ins.  Co.  V.  Warren,  181  U.  S.  73,  45  L.  ed. 
755,  21  Sup.  Ct.  Rep.  535;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19  Sup. 
Ct.  Rep.  281 ;  Northwestern  Nat.  L.  Ins.  Co. 
V.  Riggs,  203  U.  S.  248,  51  L.  ed.  168,  27 
Sup.  Ct.  Rep.  126,  7  Ann.  Cas.  1104. 

Parsons,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

"Sec.  29.  The  proprietors  of  every  rail- 
road shall  be  liable  for  all  danuiges  to  any 
person  or  property  by  fire  or  steam  from 
any  locomotive  or  other  engine  upon  their 
road. 

"Sec.  30.  Such  proprietors  shall  have  an 
insurable  interest  in  all  property  situate 
upon  the  line  of  their  road  which  is  exposed 
to  such  damage,  and  they  may  effect  insur- 
ance thereon  for  their  own  benefit. 

"Sec.  31.  Such  proprietors  shall  be  en- 
titled to  the  benefit  of  any  Insurance  ef- 
fected upon  such  property  by  the  owner 
thereof,  less  the  cost  of  premium  and  of 
expense  of  recovery.  The  insurance  shall 
be  deducted  from  the  damages  if  recovered 
before  the  damages  are  assessed,  or  if  not, 
the  policy  shall  be  assigned  to  the  pro- 
prietors, who  may  maintain  an  action  there- 
on. 


>9 


If  the  foregoing  sections  of  chapter  159  of 
the  Public  Statutes  are  valid,  and  are  to 
be  interpreted  according  to  the  ordinary 
rules  of  the  English  language  as  to  the 
meaning  and  use  of  its  terms,  the  insurance 
companies  who  claim  by  subrogation  a  right 
to  maintain  this  suit  cannot  recover.  The 
basis  of  their  claim  is  that  they  have  paid 
to  the  nominal  plaintiffs,  in  performance  of 
contracts  of  insurance  made  by  them,  the 
sums  they  seek  to  recover  for  damages  oc- 
casioned to  the  property  of  such  plaintiffs 
by  fire  from  a  locomotive  upon  the  defend- 
ants' road.  By  the  statute  the  defendants 
are  subrogated  to  any  right  of  the  insured 
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ugainat  the  insurance  companies.  If  the 
defendants  are  compelled  to  pay  because  of 
the  damage,  the  statute  authorizes  them  to 
recover  of  the  insurance  companies.  The 
result  is  that  the  right  of  subrogation,  if 
it  belongs  to  the  insurer  in  other  cases,  is 
annulled  by  the  statute  as  to  losses  of  the 
class  described  in  the  legislation.  Lyons  y. 
Boston  ft  L.  R.  Co.  181  Mass.  551,  64  N. 
£.  404. 

The  answer  of  the  plaintiffs  in  interest 
is  (1)  that  the  statute  is  unconstitutional, 
and  (2)  that  the  statute  was  not  intended 
to  apply  where  the  damage  was  caused  by 
the  negligent  operation  and  management  of 
the  locomotive  from  which  the  fire  was  com- 
municated. Upon  the  first  ground,  as  the 
statute  was  enacted  long  before  the  contract 
of  insurance  was  made,  and  before  any  of 
the  companies  were  organized  or  permitted 
to  do  business  in  this  state,  and  as  the 
companies  had  no  title  to  or  interest  in 
the  property  injured,  except  that  created 
by  the  contract  of  insurance,  the  only  con- 
stitutional ground  which  is  suggested  for 
the  invalidity  of  the  statute,  so  far  as  the 
insurance  companies  are  concerned,  that  is 
entitled  to  notice,  is  the  claim  that  it  im- 
pedes their  freedom  of  contract. 

Since  1840,  when  railroads  were  first 
operated  in  this  state,  they  have  had,  by 
statute,  an  insurable  interest  in  the  prop- 
erty along  their  lines,  for  whose  damage  by 
fire  they  were  made  liable  (Laws  1840,  chap. 
561),  but  which  would  doubtless  have  been 
theirs  without  the  statute. '  1  May,  Ins.  3d 
ed.  §§  94,  94a;  Eastern  R.  Co.  v.  Relief  F. 
Ins.  Co.  98  Mass.  420,  423.  As  both  the 
railroad  and  the  owner  were  liable  to  suffer 
loss  by  the  destruction  of  the  property  by 
fire,  a  policy  payable  to  the  one  upon  whom 
the  loss  should  fall  would  not  offend  the 
law  of  insurance  or  contracts.  The  situa- 
tion is  analogous  to  that  between  carrier 
and  shipper,  where  the  carrier  may  insure 
against  loss  by  himself  or  jointly  with  the 
shipper.  Jackson  Co.  v.  Boylston  Mut.  Ins. 
Co.  139  Mass.  508,  62  Am.  Rep.  728,  2  N.  E. 
103 ;  PhcEnix  Ins.  Co.  ▼.  Erie  &  W.  Transp. 
Co.  117  U.  S.  312,  29  L.  ed.  873,  6  Sup.  Ct. 
Rep.  750,  1176.  As  the  plaintiffs  in  in- 
terest could  legally  have  made  the  contract 
of  insurance  in  accordance  with  the  statute, 
their  right  of  contract  is  affected  only  if  the 
statute  compels  them  to  so  contract.  If 
such  a  construction  of  the  statute  were  an 
unconstitutional  infringment  of  the  general 
right  of  contract,  such  construction  would 
not  be  given  to  it,  if  some  other  meaning 
which  would  not  violate  the  Constitution 
could  be  found  in  its  terms.  The  contract 
of  insurance  being  made  within  this  state 
to  be  executed  in  this  state,  the  laws  of  the 
state  upon  the  subject  are  necessarily  within 
4.>  L.R.A.(X.S.) 


the  contemplation  of  the  parties,  and  must 
be  looked  to  to  ascertain  the  terms  by  which 
they  agreed  to  be  bound.  Kimball  v.  Amer- 
ican Kxp.  Co.  76  N.  Ja.  81,  79  Atl.  492; 
MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H. 
448,  450,  59  LJR.A.  448,  93  Am.  St.  Rep.  550, 
52  Atl.  982.  If  the  legislature  had  not  pow- 
er to  prohibit  the  parties  from  making  a 
contract  which  should  not  inure  to  the  bene- 
fit of  the  railroad,  the  statute  might  be 
understood  to  mean  that  such  should  be 
the  construction  of  the  contract,  unless  the 
parties  otherwise  agreed.  So  far  as  appears 
the  contracts  of  insurance  involved  do 
not  attempt  to  exclude  the  railroad  from  the 
beneficial  interest  secured  by  the  statute. 
The  voidability  of  such  a  provision  as  a- 
gainst  the  statute,  or  the  validity  of  the 
statute,  if  intended  to  declare  such  a  stipula- 
tion invalid,  are  questions  not  presented  by 
the  case.  If  they  were,  the  power  of  the 
state  to  regulate  and  impose  conditions  up- 
on the  business  of  corporations  which  it 
creats  or  permits  to  act  within  it,  and  espe- 
cially to  regulate  the  business  of  insurance, 
is  too  well  settled  to  permit  of  discussion. 
Dyer  v.  Maine  C.  R.  Co.  99  Me.  195,  67 
L.RJ^.  416,  58  Atl.  994,  2  Ann.  Cas.  457; 
People  V.  Formosa,  131  N.  Y.  478,  483,  27 
Am.  St.  Rep.  612,  30  N.  E.  492;  Hooper 
V.  California,  155  U.  S.  648,  652,  39  L.  ed. 
297,  298,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ct. 
Rep.  281;  Waters-Pierce  Oil  Co.  v.  Texas, 
177  U.  S.  28,  43,  44  L.  ed.  657,  663,  20  Sup. 
Ct.  Rep.  518;  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Warren,  181  U.  S.  73,  45  L.  ed.  755,  21 
Sup.  Ct.  Rep.  535;  Fidelity  Mut.  Life  Asso. 
V.  Mettler,  185  U.  S.  308,  46  L.  ed.  922,  22 
Sup.  Ct.  Rep.  662.  t 

The  contention  of  the  plaintiffs,  that, 
having  been  permitted  to  do  insurance  busi- 
ness in  this  state,  they  have  the  constitu- 
tional right  to  make  a  contract  which  the 
statute  of  the  state  forbids,  in  effect  is  a 
claim  that  they  may  make  such  contracts 
as  they  please,  and,  if  sound,  would  prac- 
tically nullify  all  the  insurance  legislation 
of  the  state.  That,  as  corporations,  the 
plaintiffs  in  interest  have  only  such  rights 
of  contract  as  the  state  permits;  that,  as 
the  result  of  legislation,  the  business  of  in- 
surance is  no  longer  a  private  right,  but  a 
matter  of  public  concern,  a  francliise  sub- 
ject to  regulation  by  the  state  for  the  public 
good  (2  Spelling  Extra.  Rem.  §§  1807, 
1808)  ;  and,  finally,  that  the  plaintiffs  do 
not  show  any  contract  in  contravention  of 
the  statute, — answers  the  first  objection  to 
the  statute. 

The  second  claim  is  that  §  31,  chap.  159, 
Public  Statutes,  should  be  read  with  the  in- 
sertion after  the  first  sentence  of  the  limi- 
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tat  ion,  "except  when  the  damage  is  occa- 
sioned bj  the  negligence  of  such  proprie* 
tors,  their  servants,  or  agents."  But  there 
is  no  such  language  in  the  act.  If  it  had 
been  intended  that  damage  so  occasioned 
should  not  be  attended  by  the  general  right 
of  subrogation  given,  no  sufficient  reason  ap- 
pears why  the  limitation  was  not  expressed. 
See  Hooksett  v.  Concord  R.  Co.  38  N.  H. 
242,  245.  Nor  does  the  history  of  the  leg- 
islation aid  the  plaintiffs.  Prior  to  1840 
there  were  only  6^  miles  of  railroad  in  op- 
eration from  Nashua  to  the  state  line, 
though  the  Boston  &  Maine  and  Eastern 
were  put  in  operation  that  year.  The  legis- 
lation of  June,  1840,  was  therefore  probably 
founded  upon  Massachusetts's  experience,  or 
the  legislation  of  that  state  in  March,  1840, 
rather  tlian  upon  the  results  of  railroad 
operation  here. 

The  act  of  1840  provided:  "Every  rail- 
road corporation  or  company  now  estab- 
lished, or  which  may  hereafter  be  estab- 
lished, within  the  limits  of  this  state,  shall 
be  deemed  and  held  liable  to  pay  fully  for 
all  damages  which  shall  hereafter  accrue  to 
any  person  or  property  within  the  same,  by 
reason  of  fire  or  steam  from  any  locomotive 
or  other  engine  used  or  to  be  used  upon 
such  roads,  respectively,  for  purposes  of 
transportation  or  otherwise;  provided,  how- 
ever, that  the  said  railroad  corporations  are 
hereby  empowered  to  effect  insurance  upon 
any  property  situate  upon  the  line  of  said 
railroads  belonging  to  individuals,  and  ex- 
posed to  damages  as  aforesaid,  for  their 
own  safety  and  benefit,  and  in  case  of  loss 
as  aforesaid,  shall  be  entitled  to  all  the  ben- 
efits of  such  insurance,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding.'' 
Laws  1840,  chap.  561. 

The  language  of  the  statute  was  somewhat 
simplified  by  the  Revision  of  1842,  but  no 
other  change  was  made  until  1861.  In  that 
year  the  following  statute  was  enacted: 
"•'All  insurance  effected  by  the  owners  there- 
of, upon  property  so  situated  upon  the  line 
of  any  railroad  as  to  be  exposed  to  destruc- 
'tion  or  damage  by  fire  or  steam  from  any 
locomotive  or  other  engine  upon  such  rail- 
road, shall  inure  to  the  benefit  of  such 
railroads;  so  that,  in  case  of  the  destruction 
or  injury  of  such  property  by  fire  or  steam 
from  any  such  engine,  such  railroad  shall 
only  be  liable  for  the  excess  of  damages  sus- 
tained over  and  above  the  amount  of  in- 
flurance  actually  received  by  such  owners 
from  the  insurers."    Laws  1861,  chap.  2489. 

Although  this  latter  statute  was  adopted 
over  fifty  years  ago,  no  question  as  to  its 
meaning  or  effect  appears  to  have  been  pre- 
¥«ented  to  the  court.  In  Maine  and  in  Massa- 
rhusetts,  each  possessing  legislation  in  sub- 
stance the  same  as  the  New  Hampshire  act 
4.>  L.R.A.(N.S.) 


of  1840,  in  1895  our  act  of  1861  was,  in 
substance,  adopted,  and  in  each  state  there 
has  been  a  judicial  construction  of  its  mean- 
ing. The  discussion  has  involved  a  con- 
sideration of  the  law  of  1840,  whether  that 
act,  making  railroads  insurers,  was  in  ad- 
dition to  a  common-law  right  of  action  for 
the  escape  of  fire  through  negligence,  leav- 
ing that  ground  of  action  still  in  existence; 
or  whether,  by  the  statute,  the  ground  of 
liability  was  changed,  leaving  only  one 
ground  upon  which  the  action  could  be 
maintained.  In  Maine  it  was  held  that  the 
common-law  action  for  negligence  remained, 
and  that  the  railroad  right  of  subrogation 
was  not  given  when  the  fire  was  caused  by 
negligence,  because  upon  the  opposite  con- 
clusion the  loss  would  be  made  to  fall,  not 
upon  the  guilty  railroad,  but  upon  the  in- 
nocent insurance  company.  Dyer  y.  Maine 
C.  R.  Co.  99  Me.  195,  67  L.Rjk.  416, 
58  Atl.  994,  2  Ann.  Cas.  467.  But  the 
question  is  one  of  insurance,  in  which 
guilt  of  the  party  insured,  which  doea 
not  extend  to  intentionaf  wrong,  is  im- 
material. In  Massachusetts,  as  has  al- 
ready been  seen  in  Lyons  ▼.  Boston 
&  L.  R.  Co.  181  Mass.  551,  64  N.  E.  404,  it 
was  held  that  the  statute  destroyed  the  in- 
surance companies'  right  of  subrogation. 
And  in  the  later  case  (New  England  Box 
Co.  V.  New  York,  C.  &  H.  R.  R.  Co.  210 
Mass.  465,  97  N.  E.  140),  the  court  said  of 
the  law  of  1840:  "It  made  but  one  change, 
and  that  was  in  the  ground  of  liability. 
That  change  consisted  only  in  the  elimina- 
tion from  that  ground  of  one  element,  name- 
ly, negligence.  Before  the  statute,  negli- 
gence, which  was  an  essential  element,  the 
8ine  qua  non,  of  liability,  must  be  shown; 
after  the  statute  negligence  no  longer  ber 
came  material.  This  was  not  a  case  of  an 
additional  remedy  for  the  same  cause  of 
action  upon  the  same  ground  of  liability, 
but  a  change  in  the  ground  of  liability. 
While  the  physical  features  of  the  liability, 
namely,  the  communication  of  fire  from  the 
locomotive,  are  the  same,  the  ground  of  lia- 
bility is  changed.  There  remains,  not  two 
different  grounds  on  either  of  which  the  in- 
jured party  may  proceed,  but  only  one 
ground  more  favorable  to  one  party,  and 
less  favorable  to  the  other,  than  that  there- 
tofore existing,  yet  nevertheless,  now  as 
then,  only  one  ground.  The  unit  is 
changed,  but  it  is  still  a  unit.  The 
old  has  yielded  to  the  new. 
Since  the  passnsre  of  the  statute,  the 
only  action  remaining  for  the  injured 
party  is  the  one  which  is  founded  up- 
on the  liability  as  thereby  changed,  and 
which  is  therein  provided." 

While  the  court  has  not  been  called  to 
pass  upon  or  construe  the  act  of  1861«  the 
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act  of  1840  has  been  several  times  consid- 
ered. In  Welch  v.  Concord  R.  Co.  68  N.  H. 
206,  44  Atl.  304,  it  was  said  of  cases  within 
the  statute:  "In  such  cases  the  liability  of 
the  proprietors  of  the  road  is  made  abso- 
lute. No  question  of  care  or  negligence  on 
their  part  is  left  open/' — citing  Rowell  v. 
Railroad  Co.  67  N.  H.  132,  24  Am.  Rep.  59. 
To  the  same  effect  are  Hooksett  y.  Concotd 
R.  Co.  38  N.  H.  242,  and  Boyce  y.  Cheshire 
R.  Co.  42  N.  H.  97.  In  Haseltine  y.  Con- 
cord R.  Co.  64  N.  H.  546,  15  AtL  143,  the 
liability  imposed  upon  the  railroad  under 
the  law  of  1840,  in  the  form  it  now  appears 
as  §  29,  quoted  supra,  was  held  to  extend 
to  all  kinds  of  property.  The  court  say: 
'The  plaintiff's  right  of  recovery  does  not 
depend  upon  the  defendant's  ability  to  ob- 
tain insurance  upon  the  property  consumed. 
The  defendants  have  by  the  statute  an  in- 
surable interest  in  all  property  on  the  line 
of  their  road  exposed  to  damage  by  fire  or 
steam  from  their  locomotives  or  other  en- 
gines.'' In  Smith  y.  Boston  &  M.  R.  Co. 
63  N.  H.  25,  the  objection  that  the  statute 
imposing  the  liability  was  a  restraint  upon 
interstate  commerce  was  considered  settled 
adversely  by  Federal  authority. 

In  Laird  y.  Railroad  Co.  62  N.  H.  254, 
266,  13  Am.  St.  Rep.  564,  it  was  said: 
'ITnder  our  New  Hampshire  statute  relat- 
ing to  the  liability  of  railroad  corporations 
for  damages  by  fire,  the  question  of  negli- 
gence does  not  arise."  The  main  contention 
in  that  case  was  whether  the  Vermont  stat- 
ute, presumably  founded  on  the  Massachu- 
setts statute  which  preceded  the  law  of  1840 
(Mass.  Laws  1837,  chap.  226,  §  9),  and 
which  rendered  railroad  corporations  lia- 
ble in  the  class  of  cases  under  discussion, 
"unless  they  shall  show  that  they  have  used 
all  due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury" 
(Vi.  Gen.  Stat.  chap.  28,  §  78),  changed 
the  common-law  liability  of  the  defendants, 
or  related  merely  to  the  mode  of  trial  and 
the  remedy.  The  conclusion  was  that  the 
statute  changed  the  common-law  liability. 

In  Rowell  v.  Railroad  Co.  57  N.  H.  132, 
136,  24  Am.  Rep.  69,  Judge  Ladd  says  of 
the  statute:  "This  appears  to  be  a  re-es- 
tablishment, as  to  railroads,  of  the  ancient 
doctrine  of  the  common  law,  requiring  them 
to  keep  the  fire  from  their  engines  on  their 
own  premises  at  their  peril."  "The  ancient 
rule  was  that  a  person  in  whose  house,  or 
on  whose  land,  a  fire  accidentally  origi- 
nated, which  spread  to  his  neighbor's  prop- 
erty and  destroyed  it,  must  make  good  the 
loss."  Brown  y.  Collins,  63  N.  H.  442,  447, 
16  Am.'  Rep.  372.  But  "by  statute  6  Anne, 
chap.  31,  made  perpetual  10  Anne,  chap.  14 
(1708,  1712),  no  action  or  process  what- 
ever shall  be  had,  nUiintained,  or  prosecuted 
45  L.R.A.(N.S.) 


against  any  person  in  whose  house  or  cham- 
ber any  fire  shall  accidentally  begin."  Rus- 
sell y.  Fabyan,  34  N.  H.  218,  225.  In  that 
case  the  question  whether  the  statute  of 
Anne  was  in  force  here  was  left  open,  al- 
though it  was  said  "it  is  strongly  recom- 
mended by  its  intrinsic  equity." 

If  the  l^islature,  in  1840,  merely  intend- 
ed an  additional  ground  of  liability,  leav- 
ing in  existence  the  common-law  ground, 
and  that  question  be  material,  some  inves- 
tigation may  be  necessary  to  learn  what  was 
then  understood  would  be  the  common-law 
liability  of  persons  authorized  by  law  to 
drive  through  the  country  carrying  fire  and 
steam;  for  the  ground  of  liability  left  in 
force  must  have  been  the  one  then  under- 
stood to  exist.  It  may  not  be  entirely  safe, 
in  view  of  the  growth  of  the  doctrine  of 
negligence  in  seventy  years,  to  assume  that 
our  present  understanding  of  correlative 
rights  and  duties  was  then  held  by  the  au- 
thors of  the  legislation.  Blackstone  took  a 
view  of  the  effect  of  the  statute  of  Anne 
contrary  to  what  is  now  held  (1  Bl.  Com. 
431),  which  was  not  definitely  held  to  be 
erroneous  In  EIngland  until  1847.  Filliter 
y.  Phippard,  11  Q.  B.  347,  365,  356,  17  L. 
J.  Q.  B.  N.  S.  89,  12  Jur.  202.  The  curious 
fact  that  the  expression  "any  law,  usage,  or 
custom  to  the  contrary  notwithstanding," 
found  in  the  statute  of  Anne,  is  also  in  the 
law  of  1840,  may  have  some  bearing  upon 
what- was  intended,  and  upon  the  question 
which  has  been  argued,  whether  by  erro- 
neous punctuation,  the  clause  in  the  law  of 
1840  has  been  apparently  made  to  apply  to 
the  proviso  rather  than  to  the  body  of  the 
act. 

Under  these  circumstances  the  nature  and 
extent  of  railroad  liability  for  damages  from 
fire  or  steam  escaping  from  their  engines, 
as  then  understood,  aside  from  that  im- 
posed by  the  statute,  it  may  be  difiicult,  if 
possible,  satisfactorily  to  ascertain.  But  as- 
suming that  it  was  understood  in  1840,  that, 
under  some  circumstances,  the  operators  of 
locomotives  would  be  liable  to  adjoining 
property  owners  for  loss  by  fire  escaping 
therefrom,  the  language  of  the  act  then 
passed  indicates  an  intention  to  deal  with 
the  whole  subject  of  such  liability,  and  to 
prescribe  the  ground  upon  which  it  should 
rest.  When  a  statute  revises  the  whole  sub- 
ject of  a  former  one,  and  is  clearly  designed 
as  a  substitute,  the  former  law  is  repealed, 
although  no  express  terms  to  that  effect  are 
used.  Hillsborough  Co.  y.  Manchester,  49 
N.  H.  57,  60;  Opinion  of  Justices,  66  N.  H. 
629,  668-671,  33  AtL  1076,  1097.  "The  rule 
does  not  rest  strictly  upon  the  ground  of  re- 
peal by  implication,  but  upon  the  principle 
that,  when  the  legislature  makes  a  revision 
of  a  particular  statute,  and  frames  a  new 
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statute  upon  the  subject-matter,  and  from 
the  framework  of  the  act  it  is  apparent  that 
the  legislature  designed  a  complete  scheme 
for  this  matter,  it  is  a  legislative  declara- 
tion that  whatever  is  embraced  in  the  new 
law  shall  prevail,  and  whatever  is  exclud- 
ed is  discarded.  It  is  decisive  evidence  of 
an  intention  to  prescribe  the  provisions  con- 
tained in  the  later  act  as  the  only  ones  on 
that  subject  which  shall  be  obligatory." 
State,  Roche,  Prosecutor  v.  Jersey  City,  40 
N.  J.  L.  257,  262.  The  rule  is  the  same 
when  the  common  law  is  revised  by  stat- 
ute. State  V.  Wilson,  43  N.  H.  415,  419, 
82  Am.  Dec.  163 ;  State  v.  Morgan,  50  N.  H. 
322,  324. 

The  statute  did  not  grant  an  additional 
remedy,  leaving  the  adjoining  owner  to  his 
choice  between  that  and  the  relief  afforded 
by  the  common  law.  It  dealt  not  at  all  with 
the  form  of  the  remedy,  but  with  the  rights 
of  the  parties.  Those  rights  were  necessari- 
ly correlative.  If  the  presence  of  facts  con- 
stituting negligence  in  the  control  of  fire  or 
steam  was  therefore  essential  to  sustain  an 
action  for  damages  against  railroads,  proof 
of  the  absence  of  such  negligence  was  a 
good  defense  for  the  railroad.  As  the  stat- 
ute abolished  the  defense  of  due  care,  the 
question  of  negligence  or  of  a  liability  there- 
for could  not  arise,  unless  in  some  circum- 
stances it  was  intended  due  care  should  ex- 
cuse from  liability.  It  could  not  as  between 
the  property  owner  and  the  railroad.  As 
the  railroads  were  expressly  authorized  to 
insure  the  property  for  their  own  protection, 
tlic  question  of  care  could  not  be  material  as 
to  the  validity  of  a  claim  under  such  pol- 
icies. See  authorities  cited  infra.  The  only 
other  relation  in  which  the  question  could 
be  raised  is  that  of  an  insurance  company 
claiming  by  subrogation  the  right  of  a  prop- 
erty holder  against  the  railroad.  If  the  leg- 
islature had  intended  to  preserve  the  defense 
of  due  care  in  anv  relation,  here  it  must  be 
found.  The  legislature  might  have  provided 
that  an  insurer's  right  of  subrogation  should 
be  limited  to  cases  in  which  the  railroad 
was  in  fault,  but  no  such  limitation  was 
made,  expressly  or  by  implication;  and  in 
Hart  V.  Western  R.  Corp.  13  Met.  99,  46 
Am.  Dec.  719,  decided  in  1847,  the  insurer's 
right  to  subrogation  was  sustained  upon  a 
claim  founded  solely  upon  the  statute.  As 
no  persons  and  no  circumstances  can  be 
found  between  whom  or  under  which  the 
statute  left  the  question  of  care  material, 
the  intention  of  the  legislation  to  entirely 
repeal  the  common-law  rule  is  established. 

Although  no  case  like  Hart  v.  Western  R. 
Corp.  appears  to  have  reached  the  law  court 
in  this  state,  it  cannot  bo  assumed  that  its 
principles  were  unknown  here.  It  is  there- 
fore probable  that  if,  in  1861,  it  had  been 
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intended  to  revive  a  rule  of  the  common 
law  understood  to  have  been  abolished  twen- 
ty years  before,  that  purpose  w^ould  have 
been  distinctly  declared.  It  cannot  be  pre- 
sumed that  the  legislature  intended  to  make 
the  question  of  care  or  negligence  material, 
in  the  absence  of  some  language  indicating 
such  purpose.  If,  under  some  circumstances, 
from  the  repeal  of  a  statute  abrogating  a 
rule  of  the  common  law,  an  intention  to 
revive  such  rule  can  be  found  (State  v. 
Rollins,  8  N.  H.  550),  there  is  nothing  in 
the  act  of  1861  which  indicates  such  an  in- 
tention. That  act  did  not  repeal  the  act 
of  1840,  but  was  merely  an  additional  pro- 
vision. In  effect,  it  dealt,  not  with  the 
rights  of  the  property  owner,  but  with  the 
rights  of  insurers.  The  right  of  insurers 
to  subrogation,  under  Hart  v.  Western  R. 
Corp.  was  probably  understood  to  exist  in 
all  cases.  The  language  of  the  act  is  "all 
insurance,"  i.  e.,  the  insurance  in  all  .cases. 
A  construction  of  the  act  which  gives  the 
railroad  the  benefit  of  the  insurance  in  some 
cases,  and  not  in  all,  is  an  abrogation  of 
the  declared  legislative  purpose. 

If,  as  herein  considered,  and  as  held  in 
Massachusetts,  after  the  act  of  1840,  only  a 
single  ground  of  action  remained,  the  con- 
clusion necessarily  follows  that  no  ground 
is  left  upon  which  the  insurers  may  proceed. 
But  a  contrary  conclusion,  as  in  Maine,  does 
not  necessarily  dispose  of  the  controversy, 
because,  even  if,  besides  the  railroad's  lia- 
bility as  insurers,  they  may  also  be  consid- 
ered liable  as  tort  feasors,  the  matter  is 
still  open,  because  the  question  now  involved 
is  the  effect  of  the  act  of  1861  (Pub.  Stat, 
chap.  159,  §  31),  and  not  that  of  the  act  of 
1840  (§§  29,  30,  of  the  same  chapter).  The 
two  arc  to  be  read  together  to  ascertain  the 
meaning;  but  whetfatr  the  ground  of  rail- 
road liability  to  the  adjoining  owner  is  ex- 
clusively covered  by  §  29,  or  not,  is  imma- 
terial upon  the  question  of  the  railroad's 
right  to  insurance  treated  of  in  §§  30  and 
31.  It  is  inconceivable  that  the  legislature 
meant  one  thing  in  treating  of  this  subject 
in  §  30,  and  an  entirely  different  thing  in 
§31.  By  §  30  the  proprietors  of  a  rpilroad 
are  given  an  insurable  interest  in  all  prop- 
erty exposed  to  damage  by  fire  and  stean^ 
from  locomotives.  Haseltine  v.  Concord  R. 
Co.  64  N.  H.  545,  15  Atl.  143.  Having  an 
insurable  interest  in  the  property,  they  have 
the  right  to  protect  themselves  from  loss  by 
damage  to  it  by  fire,  whether  caused  by 
their  misfortune,  their  own  or  their 
servants'  negligence.  It  would  be  no 
defense  to  a  policy  of  insurance  taken 
out  by  the  railroad  that  the  \(ks  was 
occasioned  by  the  negligent  operation 
and  management  of  the  locomotive  caus- 
ing   the    fire.      Rowell    v.    Railroad    Co. 
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57  N.  H.  132,  139,  24  Am.  Rep.  59;  Gore  v. 
Farmers'  Mut.  F.  Ins.  Co.  48  N.  H.  41,  97 
Am.  Dec.  572,  2  Am.  Rep.  168;  Huckins  v. 
Peoples'  Mut.  F.  Ins.  Co.  31  N.  H.  238. 

No  cases  are  found  in  this  state  in  which 
the  right  of  subrogation  of  an  insurance 
company  against  a  railroad  has  been  tested. 
In  such  a  suit  the  absence  of  fault  on  the 
part  of  the  railroad  (a  question  which  does 
not  appear  to  have  been  raised  in  Hart  v. 
Western  R.  Corp.  supra)  might  be  worthy 
of  consideration  upon  the  question  whether 
one  innocent  of  wrong,  who  has  voluntarily 
undertaken  to  engage  in  transportation  for 
the  public  benefit,  ought,  in  justice  and 
equity,  to  bear  the  loss,  rather  than  one  who 
has  been  paid  to  assume  the  risk,  though 
equally  guiltless.  But  the  question,  so  far 
as  the  insurance  companies  are  concerned, 
is  not  one  of  guilt  or  innocence,  but  merely 
one  of  contract.  They  have  been  paid  for 
assuming  a  certain  risk.  What  was  the 
risk?  If  it  was  the  joint  risk  of  the  owner 
and  the  railroad,  the  negligence  of  either  is 
immaterial.  If  it  was  the  risk  of  the  owner 
diminished  by  a  right  of  recovery  against 
the  railroad, — if  the  fire  was  upon  the 
ground  of  negligence  chargeable  to  the  rail- 
road,— ^how  the  fire  was  occasioned  becomes 
material.  So  that  the  sole  inquiry  is: 
What  was  the  contract?  In  the  carrier 
cases  there  is  no  right  of  subrogation  if  the 
shipper  has  agreed  that  the  carrier  should 
have  the  benefit  of  his  insurance,  since  the 
party  entitled  to  subrogation  can  have  no 
greater  right  than  the  one  under  whom  he 
claims.  Reading  the  contract  with  the  stat- 
ute, it  provides  that  the  railroad  shall  have 
the  benefit  of  the  owner's  insurance.  Test- 
ing the  insurer's  liability  by  the  same 
standard,  they  agreed  to  pay  the  proprietors 
of  the  railroad  if  the  loss  fell  on  them.  No 
limitation  being  placed  upon  the  right  of 
the  railroad  to  recover  upon  the  policies  the 
statute  assigns  to  them,  the  contract  must 
be  understood  to  mean  recovery  for  what- 
ever the  term  "insurance"  usually  and  or- 
dinarily covers.  That  includes  a  loss  by  the 
insured's  negligence  or  by  the  negligence  of 
his  servants.  There  is  nothing  in  §  31  which 
authorizes  a  defense  to  a  suit  upon  the  pol- 
icy by  the  railroad,  which  could  not  be 
made  to  a  suit  by  the  owner,  or  upon  a 
policy  issued  to  the  railroad.  By  their  con- 
tracts of  indemnity,  the  plaintifTs  in  interest 
agreed  to  indemnify  the  railroad  as  well  as 
the  owner.  Both  are  insured.  There  can  be 
but  one  loss  and  one  indemnity.  That  the 
pU^intiffs  in  interest  agreed  to  bear  and  to 
pay.  Negligence  as  a  cause  of  the  loss  is 
not  an  answer  to  the  claim  of  either  in- 
sured upon  whom  the  loss  has  fallen.  As 
the  plaintiffs  in  interest  are  bound  to  in- 
45  L.R.A.(N.S.) 


demnify  the  railroad  if  the  loss  falls  on 
them,  they  cannot  create  the  loss  by  re- 
covery of  the  amounts  paid  the  owners. 

The  constitutional  right  of  the  owner  as 
affected  by  the  statute,  apart  from  that  of 
the  plaintiffs  in  interest,  has  not  been  ar- 
gued. The  statute  does  not  require  him  to 
insure  his  property.  Neither  does  it  appar- 
ently forbid  him  to  exclude  this  risk  from 
the  insurance  he  may  take.  Having  taken 
insurance  covering  the  risk,  the  only  ground 
of  injury  to  his  property  right  arises  from 
the  possibility  that  he  may  have  been  ob- 
liged to  pay  a  larger  premium  than  he 
would  have  if  the  insurer's  right  of  subroga- 
tion had  not  been  destroyed.  But  it  is  un- 
necessary to  consider  whether  such  possible 
increase  of  premium  would  constitute  such 
an  unreasonable  interference  with  the  own- 
er's property  right  as  to  be  beyond  the  pow- 
er of  the  legislature.  If  no  such  extra 
premium  has  been  paid,  no  right  of  the 
owner  has  been  impaired.  If  it  has  been, 
the  plaintiffs  in  interest  have  the  money. 
As  they  have  received  the  equivalent  of  the 
sum  they  agreed  to  pay  (Hunt  v.  New 
Hampshire  Fire  Underwriters'  Asso.  68  N. 
H.  305,  306,  38  L.R.A.  514,  73  Am.  St.  Rep. 
602,  38  Atl.  145),  no  right  of  theirs  is  in- 
fringed by  requiring  payment.  They  are 
liable  to  indemnify  the  ice  company  and  the 
railroad  because  they  agreed  to  do  so,  and 
for  no  other  reason.  Technical  objections 
to  the  maintenance  of  the  action  appear  to 
have  been  removed  by  the  rearrangement  of 
the  parties  and  the  appearance  for  the  nom- 
inal plaintiff.  These  objections  and  others, 
if  any,  to  the  form  of  the  declaration,  have 
not  been  considered. 

Demurrer    sustained. 

Bingbam,  J.,  concurs  in  the  result.  The 
others  concur. 


MINNESOTA   SUPREME   COURT. 

MAX  SCHOEN,  Appt, 

V. 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS,  t 
OMAHA  RAILWAY  COMPANY  et  al., 
Respts. 

(112  Minn.  38,  127  N.  W.  433.) 

Master  ~  railroad  *  brewery  switch  ~ 
fellow  servants. 

Defendants,   a   railway   company   and   a 

Headnote  by  O'Bbieit,  J. 

Note,  ^  AppUcahility  to  private  railroad 
of  statutes  ahrogating  or  ntodifying 
the  fellow  servant  rule  as  to  raiU 
roads. 

This  subject  was  treated  in  a  note  to 
Ed.    H.    Cunningham    k    Co.    v.    Neal,    15 
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brewing  company,  respectively,  entered  into 
a  contract  with  each  other  whereby,  for  a 
fixed  rental,  the  railway  company  furnished 
to  the  brewing  company  a  locomotive  for 
the  exclusive  use  of  the  brewing  company 
in  a  yard  containing  tracks  and  switches, 
the  ties  and  rails  for  which  were  owned  by 
the  railway  company,  and  the  real  estate 
by  the  brewing  company.  The  engineer  and 
fireman  operating  the  locomotive  were  se- 
lected by  the  railway  company  and  paid  by 
the  brewing  company.    Held: 

(1)  The  operation  of  the  yards  and  loco- 
motive was  a  joint  enterprise  of  the  defend- 
ants directly  connected  with  their  respective 
activities. 

(2)  The  maintenance  and  operation  of 
such  yard  is  the  operation  of  a  railroad, 
as  defined  by  §  2042,  Rev.  Laws  1905,  and 
the  common-law  rule  as  to  the  nonliability 


of  the  master  for  personal  injuries  received 
by  an  employee  through  the  n^Ueence  of  a 
fellow  servant  does  not  apply,  ^ere  such 
injury  is  received  because  of  ezposuxe  to 
a  hazard  peculiar  to  railroads. 

(3)  One  who  is  run  down  by  a  locomotive 
upon  a  railroad  track  is  injured  as  the  re- 
sult of  exposure  to  a  railroad  hazard. 

(4)  The  railroad  yard  was  maintained 
jointly  by  the  defendants.  The  plaintiff, 
a  janitor  for  the  adjacent  buildings  of  only 
one  of  the  defendants,  and  under  the  ex- 
elusive  control  of  that  defendant,  was  not 
a  fellow  servant  of  the  men  in  charge  of 
the  yard  locomotive. 

(6)  Evidence  considered,  and  held  not  to 
show  that  plaintiff  was  conclusively  guilty 
of  contributory  negligence  as  a  matter  of 
law. 

(July  29,  1910.) 


L.R.A.(N.S.)   479,  and  this  note  is  supple 
mentary  thereto. 

This  note  is  confined  to  cases  involving 
roads  operated  by  private  companies,  and 
cases  involving  street  and  interurban  roads 
are  not  included;  so,  also,  cases  passing 
upon  the  applicability  of  these  statutes  to 
temporary  tracks,  construction  tracks, 
tracKS  in  car  shops,  etc.,  when  operated 
by  a  railroad  company  conceded  to  be 
within  the  statute,  have  also  been  excluded. 
Such  cases  can  shed  no  light  on  the  ques- 
tion discussed  in  this  note. 

As  to  whether  street  or  interurban  roads 
are  within  the  meaning  of  statutes  of  this 
character,  see  note  to  Norfolk  &  P.  Trac- 
tion Co.  V.  Ellington,  17  L.R.A.(N.S.)   117. 

As  to  what  are  "railroad  hazards"  with- 
in the  meaning  of  statutes  abolishing  or 
restricting  fellow  servant  doctrine,  see 
notes  to  Johnson  v.  Great  Northern  R.  Co. 
18  L.R.A.(N.S.)  478,  and  Hanson  v.  North- 
ern P.  R.  Co.  22  L.R.A.(N.S.)   969. 

As  to  the  constitutionality  of  statutes 
abrogating  or  modifying  the  fellow  serv- 
ant doctrine,  see  note  to  Bradford  Constr. 
Co.  V.  Heflin,  12  L.R.A.(N.S.)    1040. 

As  is  shown  in  the  earlier  note  upon  pri- 
vate railroads,  there  is  a  conflict  of  opin- 
ion as  to  whether  private  railroads  are 
within  the  purview  of  statutes  which  abro- 
gate or  modify  the  fellow  servant  doctrine 
as  to  railroads.  The  view  taken  by  some 
courts  is  that  the  legislature  had  in  mind 
the  character  of  the  danger  incurred,  and 
as  this  danger  was  of  the  same  char- 
acter, although  perhaps  of  less  degree,  on 
private  railroads  as  on  public  railroads, 
the  statute  should  be  held  applicable  to 
both  classes  of  railroads.  Other  courts 
take  the  view  that  the  statute  is  to  be 
strictly  construed,  and  its  application  will 
not  be'  extended  by  implication  to  embrace 
anything  further  than  that  clearly  ex- 
pressed therein.  In  a  few  instances  the 
language  of  the  statute  is  such  us  to  show 
that  the  legislature  had  only  commercial 
or  public  railroads  in  mind.  As  the  stat- 
utes of  the  different  jurisdictions  vary,  it 
has  been  deemed  best  to  treat  the  cases 
by  jurisdictions. 
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Subdivision  5  of  the  Alabama  employ- 
ers' liability  act  provides  that  the  master 
or  employer  is  liable  to  answer  in  dam- 
ages to  tne  servant  or  employee  aa  if  the 
latter  were  a  stranger,  where  "such  injury 
is  caused  by  reason  of  the  negligence  of 
any  person  in  the  service  or  employment 
of  the  master  or  employer,  who  has  the 
charge  or  control  of  any  signal  points, 
locomotive,  engine,  .  •  .  switch,  car, 
or  train  upon  a  railway,  or  of  any  part 
of  the  track  of  a  railway." 

In  Woodward  Iron  Co.  v.  Lewis,  171 
Ala.  233,  54  So.  666,  it  was  held  that  a 
tram  track  in  a  coal  mine  upon  which 
mine  cars  are  operated  was  a  railroad 
within  the  meaning  of  subdivision  5  of  this 
statute.  The  court  said  that  neither  the 
plant  nor  the  railway  need  be  a  public 
one  to  be  within  the  statute,  as  a  private 
railway  was  as  much  within  the  statute 
as  a  public  one;  bjut  whether  or  not  a 
particular  private  railroad  was  within  the 
statute  depended  upon  the  facts  of  the  par- 
ticular case. 

In  Woodward  Iron  Co.  v.  Curl,  153  Ala. 
215,  44  So.  969,  there  is  a  plain  inference 
from  the  language  used  that  a  tram  track 
used  in  connection  with  an  ore  mine,  for 
transferring  ore  from  the  mine  to  the 
tipple,  was  not  considered  a  railroad  with- 
in the  act;  but  the  case  was  decided  upon 
other  grounds. 

In  other  Alabama  cases,  however,  it 
would  seem  that  the  court  took  the  view 
that  private  railroads  were,  or  at  least 
might  be,  within  the  statute,  although  the 
position  of  the  court  upon  this  point  is  not 
entirely  plain.  See  Alabama  Steel  k  Wire 
Co.  V.  Griffin,  149  Ala.  423,  42  So.  1034; 
Pear  v.  Cedar  Creek  Mill  Co.  156  Ala. 
263,  47  So.  110;  Woodward  Iron  Co.  v. 
Sheehan,  166  Ala.  429,  62  So.  24. 

The  Indiana  employers'  liability  act  ap- 
plies to  "every  railroad  or  other  corpora- 
tion." This  act  has  been  held  constitu- 
tional as  to  railroads,  and  applicable 
regardless  of  whether  they  were  operated  by 
persons,  companies,  or  corporations;  but 
the  act  is  unconstitutional  as  applied  to 
corporations  other  than  railroads.     It  was 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County 
in  defendants'  favor  and  from  an  order  de- 
nying a  new  trial  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  A.  lioughran,  for  appellant: 

The  plaintiff  was  injured  on  a  public 
street,  and  the  Omaha  railway  company 
owned  the  tracks  and  engine  which  was 
being  operated  over  said  tracks  at  said 
point  at  the  time  plaintiff  was  injured,  and 
was  liable  for  the  injury. 

Heron  v.  St.  Paul,  M.  &  M.  R.  Co.  68 
Minn.  642,  71  N.  W.  706,  7  Thomp.  Neg. 
§  1955. 


The  brewing  company  was  operating  a 
railroad  within  the  legislative  intent  of  the 
fellow  servant  act. 

Schus  V.  Powers-Simpson  Co.  86  Minn. 
447,  69  L.R.A.  887,  89  N.  W.  68;  Kline  v. 
Minnesota  Iron  Co.  93  Minn.  63,  100  N.  W. 
681;  Glines  v.  Oliver  Iron  Min.  Co.  108 
Minn.  278,  122  N.  W.  161;  Hanson  v. 
Northern  P.  R.  Co.  108  Minn.  94,  22  L.R.A. 
(N.S.)  96,  121  N.  W.  607;  Hoveland  v. 
Chicago  R.  I.  &  P.  R.  Co.  110  Minn.  329, 
126  N.  W.  266. 

In  view  of  the  custom,  it  was  n^ligence ' 
on  the  part  of  said   defendant's  servants 
to  fail  to  ring  the  bell. 

Hooper  v.  Great  Northern  R.  Co.  80  Minn. 
400,  83  N.  W.  440,  8  Am.  Neg.  Rep.  453; 
Joyce  V.  Great  Northern  R.  Co.  100  Minn. 


consequently  held  in  American  Car  & 
Foundry  Co.  v.  Inzer,  172  Ind.  66,  87  N.  E. 
722,  that  the  statute  did  not  apply  to  a 
company  manufacturing  cars,  although  it 
maintained  a  track  through  its  building 
and  yards  which  connected  with  the  track 
of  a  regular  railroad. 

Subsequently,  the-  plaintiff  amended  his 
complaint  and  a  verdict  in  his  favor  was 
sustained  by  the  appellate  court.  Ameri- 
can Car  &  Foundry  Co.  v.  Inzer,  —  Ind. 
-^PP*  — »  10^  ^*  ^-  076.  The  amended 
complaint  alleged  that  the  defendant  was 
a  corporation  engaged  in  the  manufacture 
of  cars;  that  its  plant  was  located  on  a 
large  tract  of  land,  and  consisted  of  many 
buildings  and  other  structures,  and  that 
parts  of  the  tract  were  used  as  yards; 
that  the  defendant  maintained  railroad 
tracks  of  standard  guage,  and  ran  and 
operated  locomotives  and  cars  and  trains 
of  cars  on  and  over  the  tracks  for  the  trans- 
portation of  lumber,  iron,  coal,  and  other 
freight,  and  hauled  over  such  tracks  the 
cars  constructed  and  in  the  course  of  con- 
struction at  the  plant,  and  that  the  rail- 
road tracks  were  connected  with  the  tracks 
of  a  public  railroad.  In  sustaining  the 
verdict  for  the  plaintiff  the  court  said: 
"If  the  business  is  the  operation  of  cars 
and  trains  on  a  railroad  under  such  cir- 
cumstances as  to  expose  employees  to  the 
dangers  and  hazards  incident  to  the  opera- 
tion of  a  train,  then  the  law  should  be  held 
to  apply  to  such  business,  whether  it  be  con- 
ducted by  an  individual,  a  firm,  a  private 
corporation,  or  a  public  corporation.  .  .  . 
We  must  look  to  the  character  of  the  busi- 
ness in  which  the  employer  was  engaged  for 
the  purpose  of  determining  whether  or 
not  such  employer  was  operating  cars  and 
trains  of  cars  upon  a  railroad  under  such 
conditions  as  exposes  employees  or  some 
of  them  to  the  hazards  incident  to  the 
operation  of  trains.  It  is  not  necessary 
that  the  business  should  be  the  operation 
of  a  commercial  railroad,  or  that  operating 
a  railroad  was  the  only  business  of  the 
employer,  or  that  it  was  even  his  principal 
business.  If,  in  one  department  of  its 
business,  appellant  operated  locomotives, 
45  L.R.A.(N.S.) 


cars,  and  trains  of  cars  upon  a  railroad 
track,  and  if  the  dangers  incident  to  such 
operation  were  substantially  the  same  as 
are  incident  to  the  operation  of  trains  on 
a  commercial  railroad,  we  can  think  of  no 
good  reason  why  the  employers'  liability 
act  should  not  apply  to  that  department 
of  its  business." 

The  Massachusetts  employers'  liability 
act  imposing  liability  upon  an  employer 
for  the  negligence  of  a  person  in  his  service 
who  was  in  charge  or  control  of  a  signal, 
etc.,  "upon  a  railroad,"  has  been  held  to 
apply  to  private  railroads.  Coughlin  v. 
Cambridge,  166  Mass.  268,  44  N.  £.  218 
(temporary  track  built  bv  railroad,  but 
leased  and  operated  by  the  municipality 
for  use  in  carrying  on  public  improve- 
ments) ;  Hines  v.  Stanley  G.  I.  Electric 
Mfg.  Co.  199  Mass.  522,  86  N.  E.  851 
(tracks  of  private  manufacturing  company 
operated  in  connection  with  plant).  In  the 
latter  case  the  court  said:  "There  is  noth- 
ing in  the  statute  limiting  it  [the  employ- 
ers' liability  act]  to  railroad  corporations, 
though  the  legislature  had  them  princi- 
pally in  mind  no  doubt  in  enacting  the 
clause  in  question.  The  dangers  to  be 
guarded  against  in  a  case  like  that  before 
us,  while  not  so  great  as  those  arising 
in  the  freight  yard  of  a  railroad  corpora- 
tion, differ  from  them  only  in  degree,  and 
furnish  no  ground  for  construing  the  stat- 
ute as  not  to  cover  them." 

The  state  courts  have  uniformly  held 
that  the  Minnesota  statute  which  reforn 
to  "every  railroad  corporation"  applies  to 
private  railroads. 

Recent  cases  supporting  this  view  are 
Glines  v.  Oliver  Iron  Min.  Co.  108  Minn. 
278,  122  N.  W.  161;  Papkovich  v.  Oliver 
Iron  Min.  Co.  109  Minn.  294,  123  N.  W. 
824;  ScHOEN  V.  Chicago,  St.  P.  M.  &  O. 
R.  Co. 

As  is  shown  in  the  earlier  note,  the  Fed- 
eral court  at  first  held  that  the  statute 
did  not  apply  to  private  roads.  Subse- 
quently, however,  the  Federal  courts  have 
followed  the  construction  placed  upon  the 
statute  by  the  state  court,  and  it  has  been 
held  to  apply  to  mining  roads,  in  Kibbe  v. 
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225,  8  L.R.A.(N.S.)  766,  110  N.  W.  975; 
Floan  V.  Chicago,  M.  &,  St.  P.  R.  Co.  101 
Minn.  113,  111  N.  W.  967;  Glines  v.  Oliver 
Iron  Min.  Co.  108  Minn.  278,  122  N.  W. 
161. 

Messrs.  James  B.  Sheean  and  How, 
Batler,  A  Mitchell,  for  respondents: 

Plaintiff  and  the  brewing  company^s  em- 
ployees engaged  in  switching  cars  exclu- 
sively for  it,  in  its  yards  at  its  brewery, 
were  fellow  servants. 

Brown  v.  Minneapolis  &  St.  L.  R.  Oo. 
31  Minn.  653,  18  N.  W.  834;  Fraser  v. 
Red  River  Lumber  Co.  46  Minn.  235,  47 
N.  W.  785;  Neal  v.  Northern  P.  R.  Co.  67 
Minn.  365,  59  N.  W.  312;  Lavellee  v.  St. 
Paul,  M.  &  M.  R.  Co.  40  Minn.  249,  41  N. 
W.  974;  Pearson  v.  Chicago,  M.  k  St.  P.  R. 
Co.  47  Minn.  9,  49  N.  W.  302;  Kline  v. 
Minnesota  Iron  Co.  93  Minn.  63,  100  N. 
W.  681;  Hanson  v.  Northern  P.  R.  Co.  108 
Minn.  94,  22  L.R.A.(N.S.)  96,  121  N.  W. 
607. 

Plaintiff  should  have  looked  as  well  as 
listened. 

Schneider  v.  Northern  P.  R.  Co.  81  Minn.  I 


383,  84  N.  W.  124,  9  Am.  Neg.  Rep.  74; 
Magliani  v.  Minnesota  Transfer  R.  Co.  108 
Minn-  148,  121  N.  W.  635;  Raiolo  v.  North- 
ern P.  R.  Co.  108  Minn.  431,  122  N.  W.  489. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  waa  employed  as  janitor  by  de- 
fendant brewing  company,  and  was  run 
over  by  a  switch  engine  owned  by  the  de- 
fendant railway  company,  where  certain 
tracks  devoted  exclusively  to  the  use  of 
the  brewing  company  crossed  Reaney  street, 
a  public  street  of  St.  Paul.  The  brewing 
plant  consisted  of  several  buildings,  some 
of  which  were  separated  by  public  streets. 
Between  these  buildings  railroad  tracks  for 
the  use  of  the  brewing  company  had  been 
constructed  upon  land  owned  by  it;  the 
track  materials  being  the  property  of  the 
railway  company.  The  contract  between 
these  defendant  companies  in  substance 
was  that,  in  consideration  of  a  fixed  ren- 
tal, the  railway  company  furnished  a  switch 
engine  for  the  exclusive  use  of  the  brew- 
ing company,  selected  the  men  to  operate 


Stevenson  Iron  Min.  Co.  69  C.  0.  A.  145, 
136  Fed.  147,  and  Mahoning  Ore  &  Steel 
Co.  V.  Blomfelt,  91  C.  C.  A.  390,  163  Fed. 
827. 

In  Schus  V.  Powers-Simpson  Co.  85 
Minn.  447,  69  L.11.A.  887,  89  N.  W.  68, 
the  court,  although  holding  that  the  stat- 
ute applied  to  a  logging  road,  approved 
the  decision  in  an  earlier  Minnesota  case 
to  the  effect  that  the  statute  did  not  apply 
to  street  railways,  since  "employees  of 
such  roads  are  not  exposed  to  such  hazards, 
risks,  and  dangers  as  are  the  employees  of 
railroad  corporations  proper." 

In  Cook  V.  Modern  Brotherhood,  114 
Minn.  299,  131  N.  W.  334,  it  was  held  that, 
although  a  mining  company  which  used 
in  its  mining  operations  a  system  of  rail- 
way tracks  of  standard  ^age  operated  a 
railroad  within  the  meaning  of  the  fellow- 
servant  statute,  yet  it  did  not  operate  a 
brake  railwav  within  the  meaning  of  an 
insurance  policy  which  prohibited  the  in- 
sured from  acting  as  a  ''railway  freight 
brakeman." 

The  Minnesota  statute  now  in  force  re- 
moves any  question  which  might  have  exist- 
ed in  regard  to  the  application  of  tho 
statute,  by  applying  to  "every  company  own 
ing  or  operating  as-  a  common  carrier  or 
otherwise  a  railroad."  The  essential  part 
of  this  statute  is  sot  out  in  Sciioen  v. 
Chicago,  St.  P.  M.  &  O.  R.  (C 

The  Missouri  statute  provides  that  "every 
railroad  corporation  owning  or  operating 
a  railroad"  shall  be  liable,  etc.  Tiiis  stat- 
ute has  been  held  to  apply  to  a  stock  yards 
company  authorized  "to  operate  terminal 
lines  of  railway"  in  connection  with  its 
stock  yards.  Pennev  v.  St.  Joseph  Stock 
Yards  Co.  212  Mo.  .309,  111  S.  W.  70. 

The  North  Carolina  statute  providing 
4.5  L.R.A.(N.S.) 


that  "any  servant  or  employee  of  any  rail- 
road company  operating  in  the  state"  shall 
be  entitled,  etc.,  has  been  held  to  apply 
to  logging  and  lumber  roads.  Liles  v. 
Fosburg  Lumber  Co.  142  N.  C.  39,  64  S. 
E.  796;  Wright  v.  Caney  River  R.  Co. 
151  N.  C.  529,  66  S.  E.  588,  19  Ann.  Cas. 
384;  Bissell  v.  Greenleaf- Johnson  Lumber 
Co.  152  N.  C.  125,  07  S.  E.  259;  Twiddy 
V.  Dare  Lumber  Co.  154  N.  C.  237,  — 
L.R.A.(N.S.)  — ,  70  S.  E.  282;  Robertson 
V.  Greenleaf-Johnson  Lumber  Co.  154  N.  C. 
328,  70  S.  E.  630;  Jackson  v.  Ayden  Lum- 
ber Co.  158  N.  C.  317,  74  S.  E.  350. 

So,  private  railroads  have  been  held  to 
be  within  the  North  Carolina  safety  ap- 
pliance act.  Blackburn  v.  Cherokee  Lum- 
ber Co.  152  N.  C.  361,  67  S.  E.  915;  Hair- 
ston  v.  United  States  Leather  Co.  143  N. 
C.  512,  55  S.  E.  847,  10  Ann.  Cas.  698. 

The  Texas  statute  which  prescribes  and 
defines  "the  .liability  of  persons,  receivers, 
or  corporations  operating'  railroads"  has 
been  held  to  apply  to  logging  roads,  in  a 
number  of  decisions  which  rely. upon  Cun- 
ningham v.  Neal,  to  which  the  earlier  note 
was  attached.  Kirby  Lumber  Co.  v.  Llovd, 
103  Tex.  153,  124  S.  W.  903;  Lodwlck 
Lumber  Co.  v.  Taylor.  39  Tex.  Civ.  App. 
302,  87  S.  W.  358;  Mounce  v.  Lodwick 
Lumber  Co.  —  Tex.  Civ.  App.  — ,  91  S.  W. 
240,  second  appeal,  46  Tex.  Civ.  App.  230, 
102  S.  W.  142;  Keystone  Mills  Co.  v. 
Chambers,  —  Tex.  Civ.  App.  — ,  118  S.  W. 
178. 

And  a  contractor  engaged  in  supplying 
logs  to  a  sawmill  by  means  of  a  spur  to 
a  railroad,  over  which  he  operates  a  flat 
car  or  "log  skidder,"  solely  for  the  pur- 
pose of  transporting  logs,  "operates"  a 
railroad.  Hampton  v.  Woolsey,  —  Tex. 
Civ.  App.  — ,  139  S.  W.  888. 
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the  same,  whose  wages  were  paid  by  the 
brewing  company,  and,  further,  the  brew- 
ing company  assumed  all  liability  for  in- 
jury caused  by  the  operation  of  the  engine. 
In  the  course  of  his  duties  the  plaintiff 
was  required  to  visit  different  buildings 
of  his  employer,  and  when  injured  was 
bringing  from  the  office  building  to  another 
building  several  rolls  of  paper  which  he 
had  strung  upon  an  iron  band  or  hoop.  He 
proceeded  for  some  distance  almost  paral- 
lel with  the  tracks,  intending  to  cross  them 
at  Reaney  street  and  proceed  to  the  build- 
ing which  was  his  destination.  He  tes- 
tified that  when  he  left  the  office  building 
with  the  paper,  the  engine  was  stationary, 
and  when  he  was  about  25  feet  from  the 
street  he  again  looked  and  saw  the  engine 
stationary  at  the  same  point,  which  was 
behind  him  as  he  walked,  and  about  135 
feet  from  the  street.  Just  as  he  reached 
the  street  and  the  first  track,  one  end  of 
the  band  slipped  from  his  hand.  He  stooped 
to  readjust  the  band,  and  was  struck  by 
the  engine,  which  approached  without  any 
warning    or    signal,    although    the   custom 


was  to  ring  the  bell  upon  the  engine  when 
it  was  moving  in  the  yard.  At  the  close 
of  plaintiff's  testimony,  a  verdict  in  fa- 
vor of  each  of  the  defendants  was  directed. 
Plaintiff  appeals  from  an  order  denying  a 
new  trial  as  to  both  defendants. 

1.  Upon  behalf  of  the  railway  company 
it  is  claimed  that  it  is  not  responsible, 
because  the  accident  did  not  occur  upon  its 
right  of  way,  and  because  the  engine  was 
leased  to  and  under  the  control  of  the  brew- 
ing company,  and  operated  by  the  employee:^ 
of  that  company.  We  cannot  agree  with 
this  contention.  The  engine  was  its  prop- 
erty, devoted  to  a  special  purpose,  it  is 
true,  but  for  the  benefit  of  the  railway 
company,  as  well  as  for  that  of  the  brew- 
ing company,  and  clearly  as  a  part  of 
and  in  furtherance  of  the  activities  of  both. 
The  railway  selected,  and  therefore  to 
some  extent  controlled,  the  persons  who 
operated  the  engine,  which  crossed  and 
recrossed  a  public  thoroughfare,  and  it 
could  not,  by  a  private  contract  with  the 
brewing  company,  avoid  its  responsibilities 
to  persons  lawfully  using  the  public  streets. 


A  switchman  in  the  employment  of  a 
steel  company  which  operates  a  private 
line  of  railroad  to  aid  in  the  carrying  on 
of  its  steel  works  was  held  in  Cooper  v. 
Hamilton  Steel  &  I.  Co.  8  Ont.  L.  Rep. 
353,  to  be  within  the  protection  of  the 
Ontario  statute  which  provides  remedies 
for  workmen  "employed  on  or  about  a  rail- 
road;" the  court  relies  on  Doughty  v.  Fir- 
bank,  L.  R.  10  Q.  B.  Div.  358,  52  L,  J. 
Q.  B.  N.  S.  480,  48  L.  T.  N.  S.  530,  48 
J.  P.  55,  cited  in  the  earlier  note. 

A  "slope  track"  in  a  mine,  up  and  down 
which  trains  of  cars  are  moved  by  means 
of  a  stationary  engine,  was  held  in  Booker 
V.  Wellington  Colliery  Co.  9  B.  C.  265,  to 
be  a  railway  within  the  meaning  of  the 
British  Columbia  act,  which  is  framed 
along  the  lines  of  the  Ontario  act. 

To  the  same  effect  was  the  decision  in 
Bell  V.  Inverness  R.  &.  Coal  Co.  42  N.  S. 
265,  where  the  facts  were  very  similar, 
and  it  was  held  that  the  man  who  gave 
the  signal  for  the  raising  of  the  train  of 
cars  was  ."in  charge  or  control  of  any 
points,  signals,"  etc.,  "upon  a  railway,*' 
within  the  meaning  of  the  Nova  Scotia 
act. 

The  Florida  statute  provides  that  "a  rail- 
road company  shall  be  liable,"  etc.,  and 
it  has  been  held  that  the  phrase  "rail- 
road company"  does  not  include  private 
roads.  Stearns  &  C.  Lumber  Co.  v.  Fow- 
ler, 58  Fla.  362,  50  So.  680  (logging  road) ; 
Tavlor  v.  Prairie  Pebble  Phosphate  Co. 
efFla.  456,  54  So.  904. 

The  provisions  of  §  42a  of  the  New  York 
railroad  law  apply  "in  all  actions  against 
a  railroad  company,  foreign  or  domestic, 
doin^  a  biisir.oHH  in  ♦be  state."  But  the 
statute  has  been  held  not  to  apply  to  a 
private  manufacturing  company,  althoug.. 
45  L.R.A.(N.S.) 


it  operated  a  railroad  to  facilitate  its 
manufacturing  operations.  Matrusciello  v. 
MiUiken  Bros.  141  App.  Div.  769,  126  N.  Y. 
Supp.  739. 

In  Georgia  the  courts  have  consistently 
held  that  private  railroads  are  not  with- 
in the  fellow  servant  statute  of  that  state. 
Such  was  ruling  in  the  following  cases, 
involving  lumber  and  logging  roads,  some 
of  which  are  cited  in  the  earlier  note; 
White  V.  Kennon,  83  Ga.  343,  9  S.  E.  1082 ; 
Ellington  v.  Beaver  Dam  Lumber  Co.  93 
Ga.  53,  19  S.  E.  21,  14  Am.  Neg.  Cas.  56; 
Railey  v.  Garbutt,  112  Ga.  288,  37  S.  E. 
360;  Self  v.  Adel  Lumber  Co.  5  Ga.  App. 
846,  64  S.  E.  112;  Stevens  v.  Bunn,  6  Ga. 
App.  316,  64  S.  E.  1002. 

In  respect  to  the  Georgia  decisions  how- 
ever, it  should  be  noted  that  in  the  first 
statute  of  that  state  which  abrogated  the 
fellow  servant  law  as  to  railroads,  the 
language  of  the  statute  expressly  referred 
to  "common  carriers;"  and  in  the  revisions 
thereof  there  is  nothing  to  show  that  the 
legislature  had  any  other  kind  of  rail- 
road in  mind, — ^the  Code  of  1911  imposing 
liability  upon  "every  common  carrier  by 
railroad."  Consequently,  the  Georgia  cases 
cannot  be  considered  as  authority  upon  the 
question  whether  the  statute  is  not  ex- 
pressly limited  to  railroads  which  are  com- 
mon carriers. 

It  has  been  held  that  the  English  work- 
men's compensation  act  of  1897,  which 
applied  to  employment  "on  or  in  or  about 
a  railroad,"  did  not  apply  to  a  private 
siding  belonging  to  a  trading  company 
whicli  did  business  with  the  railroad  com- 
pany. Brodie  v.  North  British  R.  Co.  3 
Sc.  Sess.  Cas.  5th  series,  75,  38  Scot.  L.  R. 
38,  8  Scot.  L.  T.  248,  as  cited  in  5  Labatt. 
^fast.  &  S.  2d  ed.  p.  5514.  W.  M.  G. 
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The   most  that  can   be   claimed   from   the 
arrangement  Ib  that  it  was  a  joint  enter- 
prise,  over   which   each   defendant  exerted 
some,  but  not  exclusive,  control,  and  there 
fore  either  or  both  may  be  liable. 

2.  Upon  behalf  of  the  brewing  company 
it  is  claimed  the  plaintiff  and  those  in 
charge  of  the  engine  were  fellow  servants; 
that  the  brewing  company  is  not  a  railroad 
company,  nor  is  it  engaged  in  operating 
a  railroad,  and  therefore  is  not  liable  to 
plaintiff  for  an  injury  received  through  thn 
negligence  of  a  fellow  servant.  Section 
2042,  Rev.  Laws  1905,  reads:  "Every  com- 
pany owning  or  operating,  as  a  common 
carrier  or  otherwise,  a  railroad,  shall  he 
liable  for  all  damages  sustained  within 
this  state  by  any  agent  or  servant  thereof, 
"without  contributory  negligence  on  his 
part,  by  reason  of  the  negligence  of  any 
other  servant  thereof.  ..."  How  far 
the  brewing  company  was  authorized  to 
operate  a  railroad  is  immaterial,  if  it  in 
fact  took  part  in  such  operation.  The  per- 
tinent question  is:  Was  the  place  where 
the  accident  happened  a  railroad  yard, 
whether  controlled  and  maintained  by  the 
brewing  company  alone,  or  jointly  with  the 
railway  company?  The  tracks  were  rail- 
road tracks,  the  engine  a  railroad  engine, 
and  the  operations  of  both  such  as  belong 
to  and  form  part  of  the  operations  of  ev- 
ery railroad  system.  We  have  no  doubt, 
therefore,  that  the  use  of  the  tracks  and 
engine  for  the  purpose  of  moving  freight 
cars  to  and  from  the  brewery,  as  described 
in  the  testimony,  was  within  the  operation 
of  a  railroad,  and  covered  by  §  2042.  It 
follows  from  this  that,  if  the  defendants 
were  joint  operators  of  the  yard,  neither 
of  them  can  escape  liability  to  an  injured 
person  upon  the  ground  that  the  injury 
resulted  from  the  negligence  of  a  fellow 
servant,  if  the  injured  employee  was  ex- 
posed to  a  railroad  hazard.  There  can  be 
no  doubt  of  plaintiff's  exposure  to  such 
hazard.  Tay  v.  Willmar  &  S.  F.  R.  Co. 
100  Minn.  131,  110  N.  W.  433;  Mikkelson 
v.  Truesdale,  63  Minn.  137,  66  N.  W.  260. 
16  Am.  Neg.  Cas.  336;  Nichols  v.  Chicago, 
M.  &  St.  P.  R.  Co.  60  Minn.  319,  62  N.  W. 
380. 

3.  In  addition,  we  do  not  think  the  plain- 
tiff was  the  fellow  servant  of  those  operat- 
ing the  engine.  As  already  said,  each  of 
the  defendants  must  be  held  to  have  par- 
ticipated in  the  operation  of  the  yard  and 
rolling  stock.  Each  exercised  some  control 
over  the  enginemen.  The  plaintiff,  how- 
ever, was  under  the  exclusive  control  of 
the  brewing  company.  Plaintiff's  duties 
and  those  of  the  enginemen  were  entirely 
unconnected,  and  it  is  at  least  very  doubt- 
ful if  they  were  fellow  servants  within  the 
4.1  L.R.A.rX.S.) 


rule  which  exempts  the  master  from  liabil- 
ity for  injuries  sustained  by  the  servant 
through  the  negligence  of  a  coservant.  We 
have  no  desire  to  extend  that  doctrine.  It 
can  only  be  invoked  as  to  servants  engaged 
in  prosecution  of  a  common  enterprise,  and 
who  are  under  identical  control.  While 
the  specific  duties  performed  by  each  may 
be  different,  the  enterprise  and  control 
muft  be  identical.  Wood,  Mast,  k  S.  2d 
ed.  §  436;  Floody  v.  Chicago,  St.  P.  M,  k. 
0.  R.  Co.  109  Minn.  228,  134  Am.  St.  Rep. 
771,  123  N.  W.  816,  18  Ann.  Cas.  274. 

4.  The  final  conclusion  of  the  trial  court 
was  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  If  he  was  negligent  as 
a  matter  of  law,  neither  of  the  defendants 
would  be  liable.  Our  conclusion,  however,, 
is  that  plaintiff's  testimony  did  not  con- 
clusively establish  negligence  upon  his  part. 
In  the  performance  of  his  duties  plaintiff 
was  required  to  cross  the  tracks.  In  doing 
so  he  proceeded  for  some  distance  practi- 
cally parallel  with  the  tracks  upon  a  path 
commonly  used  by  other  persons  upon  the 
premises.  This  path  gradually  approached 
one  of  the  tracks  at  the  point  where  it 
crossed  Reaney  street,  and  as  we  understand 
plaintiff's  testimony,  it  was  his  intention, 
when  he  reached  the  walk  crossing  Reaney 
street,  to  cross  the  track  upon  the  side- 
walk at  that  point.  When  he  left  the  build- 
ing in  which  he  had  procured  the  rolls  of 
paper,  the  engine  was,  according  to  his 
testimony,  stationary  at  a  point  about  135 
feet  from  the  street.  When  he  reached 
a  point  about  25  feet  from  the  street,  he 
had  occasion  to  readjust  the  rolls  of  paper, 
and  he  again  looked  for  the  engine,  and 
saw  it  still  stationary  at  the  same  point. 
Without  stopping  or  looking  again,  he  trav- 
ersed the  25  feet  to  the  street,  and  just 
as  he  arrived  at  that  point,  which  brought 
him  practically  upon  the  outer  rail  of  the 
track,  he  again  had  some  difficulty  with 
the  load  he  was  carrying,  and  while  stoop- 
ing to  readjust  it,  was  struck.  He  testified 
positively  that  no  bell  was  rung  or  other 
warning  given  him  of  the  approach  of  the 
engine. 

A  perplexing  question  is  generally  pre- 
sented in  cases  where  one  lawfully  upon 
rsilroad  tracks  is  run  down  by  an  engine 
or  train  also  lawfully  upon  the  track.  In 
such  cases  it  is  generally  apparent  that 
scrupulous  care  upon  the  part  of  the  in- 
jured person  would  have  prevented  the 
accident,  and  it  is  not  alwavs  easv  to  sav 
when  the  n^ligence  of  the  injured  person 
is  for  the  jury.  We  have  first  the  familiar 
cases  requiring  one  approaching  a  public 
crossing  to  satisfy  himself  bj'  proper  pre- 
caution that  he  may  go  upon  the  track 
with  safetv.    Schnider  v.  Northern  P.  R.  Co. 
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81  Minn.  383,  84  N.  W.  124,  9  Am.  Neg. 
Rep.  74.  Again,  there  are  those  cases  hold- 
ing that  an  employee  engaged  at  work  upon 
a  track  may  rely  upon  the  custom  and  du- 
ty of  those  operating  trains  to  warn  him 
of  their  approach,  and  so,  where  no  such 
warning  is  given,  and  the  employee  law- 
fully engrossed  in  his  work  is  injured,  he 
may  recover.  Qraham  v.  Minneapolis,  St. 
P.  A  S.  Ste.  M.  R.  Co.  95  Minn.  49,  103 
N.  W.  714.  We  are  unable  to  see  that  this 
case  falls  entirely  within  either  class. 
Plaintiff's  view  was  open  and  unobstructed. 
His  duties  did  not  require  him  to  be  upon 
the  track  for  any  appreciable  length  of 
time,  nor  were  they  such  as  would  engross 
his  attention  otherwise  than  would  be  the 
case  with  any  pedestrian  crossing  the  tracks 
upon  Reaney  street.  The  testimony,  if  true, 
established  the  negligence  of  the  engineer 
in  failing  to  give  any  signal  of  the  engine's 
approach  to  the  crossing.  The  engineer's 
view  was  also  unobstructed.  He  could 
have  seen  the  plaintiff;  and  in  any  event 
he  was  charged  with  notice  that  he  was 
approaching  a  public  street. 

The  pivotal  question,  therefore,  is  wheth- 
er the  plaintiff  exercised  reasonable  care 
when  he  satisfied  himself,  while  still  25 
feet  from  the  crossing,  that  the  engine  was 
stationary,  and  that  he  might  cross  the 
track  in  safety  without  again  looking  in 
the  direction  of  the  engine.  In  Magliani  v. 
Minnesota  Transfer  R.  Co.  108  Minn.  148, 
121  N.  W.  635,  a  workman  lawfully  trav- 
ersing the  railroad  yard  was  run  down 
and  killed  by  an  engine  which  was  backing 
through  the  yard  pulling  several  cars  to 
which  it  was  attached.  The  yard  was  open 
and  unobstructed,  as  in  this  case.  The 
evidence  there  was  to  the  effect  that  the 
engineer  did  not  see  the  man  upon  the 
track.     In  this  case  there   is  no  evidence 

• 

upon  that  question.  In  the  Magliani  Case 
there  was  no  evidence  that  the  deceased 
paid  the  slightest  r^ard  to  the  operation 
of  the  trains  in  the  yard,  and  it  was  held 
that,  by  the  exercise  of  any  ordinary  care 
upon  his  part,  he  would  inevitably  have 
seen  the  approach  of  the  train.  The  dif- 
ference between  that  case  and  the  present 
one  arises  just  at  this  point.  This  plain- 
tiff testified  he  did  see  the  engine  when 
he  was  25  feet  from  the  crossing;  that  it 
was  then  stationary;  that  he  believed,  if 
the  engine  was  moved,  warning  of  that 
fact  would  be  given  by  ringing  the  bell; 
and  in  reliance  upon  those  circumstances 
he  went  forward  upon  the  track.  Under 
such  testimony  the  jury  should  have  de- 
termined whether  plaintiff  acted  as  would 
an  ordinarily  prudent  person  under  those 
circumstances,  or  failed  to  do  so  and  was 
guilty  of  contributory  negligence.  Lewis 
45  L.RJ^.(N.S.) 


V.  Chicago,  St,  P.  M.  &  0.  R.  Co.  Ill  Minn. 
609,  127  N.  W.  180. 
Order  reversed,  and  new  trial  ordered. 


JfEW   JERSEY   COURT    OF   E31RORS 
AND  APPEAIiS. 

HYMAN  KUPFERSMITH 

V. 

DELAWARE  INSURANCE  COMPANY 
Plff.  in  Err. 

(—  N.  J.  — ,  86  Atl.  399.) 

Insurance  —  second  fire  —  damages  re- 
coverable. 

1.  Nominal  damages  only  can  be  recov- 
ered under  an  insurance  policy,  for  a  sec- 
ond fire,  if  the  first  one  destroyed  the  build- 
ing so  that  it  was  not  able  to  be  occupied. 
Same  —  vacancy  of  property  —  option 

to  repair  ~  effect. 

2.  A  provision  in  a  fire  insurance  policy 
avoiding  it  in  case  the  property  becomes 
vacant  is  not  affected  b^  another  clause  giv- 
ing the  insurer  an  option  to  repair  in  case 
of  injury  to  the  property,  so  as  to  preserve 
the  insurance  in  force  in  case  the  property 
is  vacated  after  injury  by  fire,  and  permit 
recovery  for  a  second  loss  which  occurs  be- 
fore the  option  is  exercised. 

(March  3,  1913.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  fire  insurance  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Condict,  €k>ndict,  &  Board- 
man,  for  plaintiff  in  error: 

A  verdict  should  have  been  directed  in 
favor  of  defendant. 

Note.  ^  Insurance;    successive     losses 
under  same  fire  policy. 

This  note  is  confined  to  the  consideration 
of  the  right  of  recovery  under  the  same  fire 
policy  in  case  of  successive  losses.  As 
stated  in  Crombie  v.  Portsmouth  Mut.  F. 
Ins.  Co.  26  N.  H.  389,  there  is  not  such  a 
strict  analogy  between  marine  and  fire  poli- 
cies as  would  furnish  any  cogent  reasons 
for  adopting  the  principles  applied  in  the 
former  to  cases  of  the  latter  class. 

The  case  of  Lancashire  Ins.  Co.  v.  Bush. 
60  Neb.  116,  82  N.  W.  313,  appears  to  be 
the  only  one  prior  to  Kuftebsmith  v.  Dela- 
ware Ins.  Co.  passing  upon  the  Question 
of  the  necessity  of  compliance  with  the 
vacancy  and  unoccupied  stipulations  of  fire 
insurance  policies  after  the  occurrence  of 
a  fire.  The  decision  in  that  case  is  not 
in  harmony  with  the  result  reached  in 
KuPFER3MiTir  V.  Dfxaware  In8.  Co.  In  tho 
case  referred  to  it  was  held  that  the  in- 
sured was  not  guilty  of  a  breach  of  the 
clause  providing  that  the  policy  should  be 
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Kupfersmith  y.  Delaware  Ins.  Go.  81  N. 
J.  L.  664,  80  Atl.  561;  Dewees  v.  Man- 
hattan Ins.  Co.  34  N.  J.  L.  244,  35  N.  J.  L. 
366;  Sonneborn  v.  Manufacturers'  Ins.  Co. 
44  N.  J.  L.  220,  43  Am.  Rep.  365;  Hart- 
shorne  v.  Agricultural  Ins.  Co.  50  N.  J.  L. 
427,  14  Atl.  615;  Public  Schools  v.  Bennett, 
27  N.  J.  L.  513,  72  Am.  Dec.  373;  Middle- 
sex Water  Co.  v.  Knappmann  Whiting  Co. 
64  N.  J.  L.  240,  49  L.R.A.  572,  81  Am. 
St.  Rep.  467,  45  Atl.  692. 

Mr.  Clarence  Kelsey,  for  defendant  in 
error : 

After  a  loss  and  until  the  insured  prem- 
ises are  repaired  and  again  put  in  condition 
for  occupancy,  the  vacancy  clause  in  a 
standard  form  of  policy  is  suspended,  and 
does  not  apply. 

Richards,  Ins.  3d  ed.  364,  note  2;  Kemp 
▼.  Baltimore  F.  Ins.  Co.  2  Gill  &  J.  108; 
Rieger  y.  Mechanics'  Ins.  Co.  69  Mo.  App. 
674;  Beals  y.  Home  Ins.  Co.  36  N.  Y.  522; 
Franklin  F.  Ins.  Co.  v.  Ham  ill,  5  Md.  170; 
Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116, 
82  N.  W.  313. 

An  insurance  company  is  liable  for  suc- 
cessive losses  to  property  insured,  during 


the  life  of  the  policy,  to  the  amount  of  the 
aggregate  sum  insured. 

4  Cooley,  Briefs  on  Ins.  3064;  Trull  v. 
Roxbury  Mut.  F.  Ins.  Co.  3  Cush.  263;  New 
Hampshire  F.  Ins.  Co.  v.  Rand,  24  N.  H. 
428;  Crombie  v.  Portsmouth  Mut.  F.  Ins. 
Co.  26  N.  H.  389;  Curry  y.  Commonwealth 
Ins.  Co.  10  Pick.  535,  20  Am.  Dec.  547; 
Lancashire  Ins.  Co.  y.  Bush,  60  Neb.  116, 
82  N.  W.  313;  Supreme  Assembly,  R.  S.  G. 
F.  v.  McDonald,  59  N.  J.  L.  248,  35  Atl. 
1061 ;  Van  Alstyne  y.  Franklin  Council,  69 
N.  J.  L.  15,  54  Atl.  564;  McGlade  y.  Home 
Ins.  Co.  71  N.  J.  L.  40,  59  Atl.  628;  Landers 
y.  Watertown  P.  Ins.  Co.  86  N.  Y.  414,  40 
Am.  Rep.  554;  Gans  y.  St.  Paul  F.  &  M. 
Ins.  Co.  43  Wis.  108,  28  Am.  Rep.  535; 
Hartshorne  y.  Agricultural  Ins.  Co.  50  N. 
J.  L.  429,  14  Atl.  615;  Niagara  F.  Ins.  Co. 
y.  Drda,  19  111.  App.  70;  Detroit  F.  &  M. 
Ins.  Co.  y.  Chetlain,  61  111.  App.  450; 
Stephens  y.  Phoenix  Assur.  Co.  86  111.  App. 
671;  Insurance  Co.  of  N.  A.  y.  Garland, 
108  ni.  220;  uEtna  Ins.  Co.  y.  Meyers,  63 
Ind.  238;  Ring  v.  Phoenix  Aflsur.  Co.  145 
Mass.  426,  14  N.  E.  625;  Wheeler  y.  Phcenix 
Ins.  Co.  53  Mo.  App.  446. 


void  if  the  insured  building  should  become 
vacant  or  unoccupied  and  so  remain  for 
ten  days',  where  a  partial  loss  of  the  in- 
sured house  occurred  July  31,  which  ren- 
dered it  untenantable  and  it  remained  va- 
cant until  September  23,  when  a  second 
fire  totally  destroyed  the  building.  It  ap- 
pears in  this  case  that  the  insurer,  which 
iiad  the  option  of  repairing  the  damage 
after  the  nrst  loss  occurred,  exercised  its 
option  by  paying  the  loss  only  a  short  time 
prior  to  the  second  fire.  While  the  court 
mentions  this  fact,  they  hold  that,  leaving 
it  out  of  consideration,  it  was  clear  that  no 
forfeiture  resulted  because  of  the  vacancy. 

In  case  of  successive  losses  by  fire,  the 
insurer  is  generally  held  liable  at  most 
only  for  the  difference  between  the  amount 
paid  on  the  first  loss  and  the  sum  named  on 
the  face  of  the  policy. 

Thus,  where  a  policy  on  a  building  pro- 
vided that  the  insurer  "should  not  be  liable 
for  more  than  the  sum  insured  in  any  case 
whatever,"  and  the  insurer  paid  a  part  of 
the  amount  on  account  of  damage  from  one 
fire,  it  was  held  entitled  to  have  this 
amount  deducted  from  the  whole  amount 
named  in  the  policy  upon  the  happening  of 
a  second  fire,  reRultinfs^  in  a  total  loss. 
Curry  v.  Commonwealth  Ins.  Co.  10  Pick. 
535,  20  Am.  Dec.  547. 

In  Trull  V.  Roxbury  Mut.  F.  Ins.  Co.  3 
Cush.  263,  two  buildings  were  insured  for 
a  certain  amount  each  by  a  policy  giving 
the  insurer  the  right  to  repair,  and  pro- 
viding that  it  should  pay  all  losses  which 
should  happen  to  the  buildings  during  the 
t4?rm;  one  building  was  entirely  and  the 
other  partially  destroyed  in  one  fire,  and 
the  insurer  rebuilt  them.  It  was  held  that 
the  insured  was  entitled,  upon  the  total  ' 
45  L.R.A.(N.S.) 


destruction  of  the  new  buildings  by  a  sec- 
ond fire,  to  recover  the  difference  between 
the  amount  of  the  insurance  named  in  the 
policy  and  the  sums  paid  by  the  insurer  to 
rebuild  after  the  first  loss.  The  court  said : 
"The  defendants  contend  that  when  the 
first  building  was  wholly  consumed,  and 
was  wholly  replaced  or  rebuilt,  at  their 
expense,  this  was  in  the  nature  of  an  adjust- 
ment as  for  a  total  loss  and  payment  there- 
of; that  although  the  policy  was  not  can- 
celed or  surrendered,  yet  it  was  at  an  end 
by  a  complete  performance  on  their  part; 
and  that  although  the  sum  paid  by  them 
was  somewhat  less  tlian  the  sum  insured, 
still  it  was  a  complete  indemnity,  by 
placing  the  buildings  in  as  good  a  condi- 
tion as  before  the  fire,  and  was  therefore  a 
fulfilment  of  the  terms  of  their  contract 
of  indemnity.  But  the  court  are  of  opin- 
ion that  this  is  a  mistaken  view  of  the 
nature  of  this  contract,  and  of  the  rights 
of  the  assured;  arising,  perhaps,  from  a 
supposed  analogy  between  this  contract  and 
that  of  a  policy  of  a  marine  insurance.  The 
contract  between  a  mutual  fire  insurance 
company  and  a  V^riy  insured  by  it  is  some- 
what peculiar.  The  assured  is  a  member  of 
the  company  so  long  as  the  policy  exists, 
and  the  insurance  is  for  a  term  of  time, 
usually  for  seven  years.  He  pays  a  sum 
in  the  outset  as  a  premium  and  deposit, 
estimated  at  a  rate  somewhat  more  than 
sufficient  to  pay  probable  current  losses,  and 
with  a  right  to  a  pro  rata  return,  at  the 
end  of  the  time,  if,  upon  a  statement  of 
an  account  of  all  the  losses  which  have  oc- 
curred during  the  whole  of  such  time,  the 
premium  and  deposits  have  not  been  ab- 
sorbed in  the  payment  of  losses.  He  also 
makes  himself  liable  to  pay  asessments,  to 
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Gummere,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  brought  upon  a  policy  of 
insurance  for  $1,000,  issued  by  the  defend- 
ant company  to  the  plaintiff,  upon  a  frame 
building  owned  by  him,  and  which,  the  dec- 
laration alleged,  was  destroyed  by  fire  on 
the  16th  day  of  February,  1909.  The  trial 
resulted  in  the  direction  of  a  verdict  in 
favor  of  the  plaintiff  for  the  full  amount 
of  the  insurance,  with  interest  thereon  from 
the  date  upon  which  the  defendant  was  re- 
quired to  pay  losses  under  the  terms  of  the 
policy.  The  propriety  of  this  judicial  ac- 
tion is  now  before  us  for  review. 

The  undisputed  facts  proved  in  the  case 
were  as  follows:  On  the  15th  day  of  Oc- 
tober, 1908,  a  fire  occurred  in  the  building, 
which  partially  destroyed  it,  and  thereafter 
it  remained  unoccupied.  For  the  damage 
done  by  that  fire  the  plaintiff  brought  suit 
against  the  defendant  company,  and  that 
suit  resulted  in  a  judgment  against  him.  On 
the  16th  day  of  February,  1909,  a  second 
fire  occurred  in  the  building  and  completed 
its  destruction.  The  present  suit  was 
brought  for  the  recovery  of  the  loss  sus- 


tained by  the  plaintiff  from  this  second  fire. 
The  value  of  the  building  before  the  occur- 
rence of  the  first  fire  was  shown  to  be  about 
$8,800.  How  much  of  this  value  was  wiped 
out  by  that  fire  the  evidence  failed  to  indi- 
cate; the  only  proof  upon  that  point  being 
the  testimony  of  the  plaintiff  himself  that 
the  building  ''was  destroyed  by  the  fire  and 
was  not  able  to  be  occupied."  The  obliga- 
tion of  the  defendant  company,  under  its 
policy,  in  the  present  suit,  could  not  extend 
beyond  the  pecuniary  loss  sustained  by  the 
plaintiff  from  the  second  fire.  Whether  that 
loss  exceeded  the  amount  of  the  insurance, 
or  was  less  than  it,  manifestly  depended 
upon  the  value  of  the  partially  destroyed 
building  after  the  first  fire.  There  being 
a  total  absence  of  proof  upon  this  point, 
except  the  testimony  of  the  plaintiff  that 
the  building  was  "destroyed"  by  that  fire 
(which  suggests  the  idea  that  it  was  so 
injured  as  to  make  its  repair  practically 
impossible  and  to  destroy  its  value),  a  ver- 
dict for  nominal  danuiges  was  all  that  the 
plaintiff  was  entitled  to,  conceding  that 
liability  on  the  part  of  the  defendant  had 
been  shown, — a  matter  that  was  in  dispute 


a  limited  amount,  in  order  to  pay  losses  to 
other  members,  should  any  occur  within 
tlie  time,  which  the  sums  received  for  pre- 
miums and  deposit  might  not  be  sufficient 
to  cover.  Such  being  the  contract  between 
the  parties,  there  seems  to  be  no  ground 
to  hold,  that  it  is  terminated  by  the  pay- 
ment of  any  loss.  The  assured,  by  his  de- 
posit note,  is  liable  to  assessment  accord- 
ing to  the  terms  of  the  policy,  during  the 
whole  term;  and  the  land,  on  which  the 
buildings  stand,  is  subject  to  a  lien  for  its 
security.  Were  it  not  for  the  express  limi- 
tation in  the  policy  as  to  the  amount  of  the 
sum  insured,  we  do  not  see  why  the  com- 
pany might  not  be  liable  for  successive 
losses." 

In  Crombie  v.  Portsmouth  Mut.  F.  Ins. 
Co.  26  N.  H.  389,  the  application  was  for 
insurance  in  a  mutual  benefit  company  in 
the  sum  of  $1,600,  and  the  insurer  agreed 
to  insure  "the  aforesaid  sums  upon  the 
said  property  against  loss  or  damage  b^ 
fire,  subject  to  the  conditions  and  provi- 
sions of  the  charter  and  by-laws  of  said 
corporation,  for  the  term  of  five  years." 
The  by-laws  provided  that  "the  highest  sum 
that  can  be  taken  out  on  any  one  risk  is 
$.5,000."  and  that  "partial  losses  shall  be 
paid  in  full."  A  sum  less  than  $1,600  hav- 
ing been  paid  on  account  of  a  loss,  it  was 
licld  that  the  insured,  upon  the  happening 
of  a  second  fire,  was  entitled  to  recover  only 
the  difference  between  $1,500  and  the 
amount  first  paid,  although  his  actual  loss 
was  in  excess  of  that  sum,  since  the  amount 
of  recovery  was  clearly  limited  to  $1,500 
by  the  contract  of  the  parties. 

And  in  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  313,  under  the  valued 
policy  law,  Comp.  Stat.  1899,  chap.  43. 
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§  43,  providing  that  "whenever  any  policy 
of  insurance  shall  be  written  to  insure  any 
real  property  .  .  .  against  loss  by  fire 
.  .  .  and  the  property  insured  shall  be 
wholly  destroyed,  .  .  .  the  amount  of 
the  insurance  written  in  such  policy  shall 
be  taken  conclusively  to  be  the  true  value 
of  the  properly  insured  and  the  true 
amount  of  loss  and  measure  of  damages," 
where  a  partial  loss  resulting  from  a  fire  is 
paid  ana  a  second  fire  occurs  wholly  de- 
stroying the  building  covered,  the  insured 
is  entitled  to  recover  the  value  stated  in 
the  policy  issued,  less  the  amount  paid  on 
account  of  the  first  loss. 

In  New  Hampshire  Mut.  F.  Ins.  Co.  v. 
Rand,  24  N.  H.  428,  which  was  an  action 
by  a  mutual  insurance  company  against  a 
member  for  an  assessment  on  his  note,  the 
policy  provided  in  part  that  the  insurer 
would  pay  the  sum  named  within  a  given 
time  after  the  property  should  be  burned, 
and  another  provision  stipulated  "that 
when  and  so  often  as  the  property  afore- 
said or  any  part  thereof,  or  any  other  of 
equal  value  built  or  supplied  in  the  room 
thereof,  shall  happen  to  be  injured  by  means 
of  fire,  such  damage  shall  be  made  goo<l 
according  to  the  estimate  thereof,  or  re- 
paired and  put  in  as  good  a  condition  as 
the  same  was  before  such  fire  happened," 
it  was  held  that  the  first  provision  referred 
to  a  total  loss,  and  the  second  to  partial 
losses,  and  that  where  a  total  loss  had  oc- 
curred and  the  full  amount  of  the  policy 
been  paid,  the  insurer  had  fulfilled  its  con- 
tract. But  it  was  held  that  the  insured  was 
still  liable  to  carry  out  his  part  of  the  agree- 
ment, and  pay  the  assessments  made  on  his 
premium  note,  although  made  subsequently 
to  the  happening  of  the  losses.      J.  T.  W. 
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between  the  parties .  The  direction  of  a 
verdict  for  the  full  amount  of  the  insur- 
ance was  therefore  plainly  erroneous. 

But  the  judgment  under  review  is  legal- 
ly   objectionable   for   a  more   fundamental 
reason.    One  of  the  provisions  of  the  policy 
is    that    it    ^'shall    be    void    if    the     .     .     . 
building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant,  be  or  be- 
come vacant  or  unoccupied  and  so  remains 
for  ten  days."    The  proofs  disclosed,  as  has 
already  been  stated,  that  the  building  was 
unoccupied  during  the  whole  period  between 
the  two  fires;   and  this  fact  was  specially 
])ieaded  by  tlie  defendant  in  bar  of  the  ac- 
tion.   The  plaintiff  insists  that  the  clause  in 
the  policy  appealed  to  by  the  defendant  was 
suspended,  and  did  not  apply  in  case  the 
vacancy  necessarily  resulted  from  the  par- 
tial destruction  of  the  building  by  fire;  that, 
by  force  of  another  clause  of  the  policy,  viz,, 
that  it  shall  be  optional  with  the  company 
to  repair,  rebuild,  or  replace  the  property 
lost  or  damaged  by  fire  within  a  reasonable 
time  after  receiving  proof  of  such  loss,  on 
giving  notice  of  its  intention  to  do  so,  the 
insured  is  required  to  permit  the  property 
to  leniain  in  the  condition  in  which  the  fire 
left  it  until  after  the  insurer  has  exercised 
its  option,  and  so,  "by  the  very  terms  of  the 
policy,"  must  allow   it   to  remain  unoccu- 
pied during  that  period  if  the  fire  has  ren- 
dered it  uninhabitable.    The  only  authority 
cited  by  counsel  in  support  of  this  conten- 
tion, and  the  only  one  which  we  have  found 
l>earing  upon  it,  is  the  case  of  Lancashire 
Ins,  Co.  V.  Bush,  60  Neb.  116,  82  N.  \V.  313. 
The  matter  is  thus  disposed  of  in  the  cited 
case:      Until  the  option  of  the   insurer   is 
exercised,    "the    plaintiffs    could    not    have 
made  the  building  habitable  without  trench- 
ing on  the  insurer's  rights.    They  were  not 
responsible  for  the  fact  that  the  property 
was  vacant.    But,  aside  from  this  consider- 
ation,  we   think    it   very    clear   that  there 
was  no  forfeiture  under  the  clause  above 
quoted.     It   could   not   have  been   contem- 
plated   by    the    parties    that    the    building 
should  be  occupied  when,  as  a  result  of  its 
partial  destruction  by  fire,  it  became  unfit 
for  occupancy.    If  the  company  was  dissatis- 
fied with  the  risk  after  July  31st  (the  date 
of  the  first  fire),  its  remedy  was  by  a  can- 
celation of  its  contract."    We  are  not  able 
to  assent  to  the  doctrine  thus  propounded. 
It  seems  to  us  to  inject  into  the  contract 
of  insurance  provisions  which  materially  al- 
ter the  written  instrument,  and  which  were 
not  agreed  to  by  the  parties.     The  writing 
declares  that  the  policy  shall  be  void  if  the 
building  becomes  vacant  or  unoccupied,  and 
flo  remains  for  ten  days.     There  is  no  sug- 
gestion in  this  language  that  the  provision 
shall  be  applicable  only  when  the  insured 
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voluntarily  leaves  the  premises  unoccupied 
for  the  specified  period.  It  is  the  fact  of 
vacancy,  not  its  cause,  which  makes  the 
provision  operative. 

Nor  does  it  seem  to  us  material,  in  con- 
sidering this  provision,  that  it  could  not 
have  been  contemplated  by  the  parties  that 
the  building  should  be  occupied  when,  as  a 
result  of  its  partial  destruction  by  tire,  it 
became  unfit  for  habitation.  It  may  readily 
be  conceived  that  the  parties  contemplated 
that  many  conditions  might  arise  which 
would  necessarily  render  the  building  unin- 
habitable for  a  period  exceeding  the  ten-day 
limit;  but  what  they  provided  by  their  con- 
tract was  that  whenever  any  such  condition 
should  arise,  and  as  a  consequence  thereof 
the  building  should  become  vacant  and  re- 
main unoccupied  for  a  period  longer  than 
that  designated,  the  risk  of  its  injury  or  de- 
struction by  fire  should  cease  to  be  borne 
by  the  company.  That  the  parties  had  a 
right  to  80  contract  cannot  be  denied;  that 
they  intended  so  to  contract  seems  to  us  to 
be  equally  clear.  The  suggestion  that,  if 
the  company  is  dissatisfied  with  its  risk  aft- 
er the  first  fire,  its  remedy  is  bj'^  a  cancel- 
ation of  its  contract,  is  merely  a  corollary 
of  what  precedes  it,  namely,  that  where  the 
vacancy  results  from  the  partial  destruc- 
tion of  the  building  by  fire,  such  vacancy 
does  not  avoid  the  policy;  for,  manifestly, 
if  the  policy  has  become  void  by  reason  of 
the  premises  having  remained  unoccupied 
bevond  the  ten-dav  limit,  there  is  thereafter 
no  contract  between  the  parties  which  can 
be  canceled.  Nor  arc  we  satisfied  that  the 
provision  reserving  to  the  insurer  the  right 
to  repair  at  its  option  excuses  the  insured 
from  his  obligation  to  keep  the  premises  oc- 
cupiec^  until  that  option  is  declared.  But, 
assuming  that  it  does  have  this  effect,  when 
the  provision  is  such  as  that  set  out  in  the 
cited  case,  the  policy  now  before  us,  after 
reserving  to  the  company  the  right  to  repair 
in  case  of  damage  by  fire,  contains  the  fur- 
ther provision  that  "there  can  be  no  aban- 
donment to  this  company  of  the  proj>erty 
described."  It  can  hardly  be  said,  we  think, 
in  view  of  this  provision,  that  the  premises 
are  to  be  considered  as  in  the  possession  of 
the  insurer  uiitil  it  has  exercised  its  option, 
which,  as  we  understand  it^  is  the  idea  un- 
derlying the  declaration  in  the  cited  case. 

The  law  will  not  make  a  better  contract 
for  parties  than  they  themselves  have  seen 
fit  to  enter  into,  or  alter  it  for  the  benefit 
of  one  party  and  to  the  detriment  of  the 
other.  The  judicial  function  of  a  court  of 
law  is  to  enforce  a  contract  as  it  is  written. 
In  the  present  case  the  parties  agreed  that 
the  responsibility  of  the  company  to  an- 
swer to  the  plaintiff  for  loss  sustiiined  by 
him  through  damage  done  to  his  property  by 
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tire  should  cease  if  he  left  it  unoccupied  for 
iiiore  than  fen  daye^  and  this  without  re- 
gard to  the  reason  for  his  doing  so.  If  he 
had  seen  fit,  he  might  have  insisted  that 
the  policy  should  contain  a  provision  that 
the  vacancy  clause  should  not  be  applicable 
in  case  the  building  should  be  rendered  un- 
inliabitable  through  a  cause  for  which  he 
was  not  responsible,  and  have  refused  to  ac- 
cept it  unless  the  defendant  would  so  agree. 
He  did  not  see  fit  to  do  this,  but  entered 
into  an  agreement  by  which  he  obligated 
himself,  without  condition  or  limitation,  not 
to  permit  the  insured  premises  to  remain 
unoccupied  for  a  period  longer  than  ten 
days,  and  consented  that,  if  he  should  do 
so,  the  policy  should  become  void.  As  was 
said  by  Whelpley,  J.,  speaking  for  the  su- 
preme court  in  Public  Schools  v.  Bennett, 
27  N.  J.  L.  513,  72  Am.  Dec.  373 :  "Ko  rule 
of  law  is  more  firmly  established  by  a  long 
train  of  decisions  than  this,  that  where  a 
party,  by  his  own  contract,  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his 
contract."  The  law  will  not  insert,  for  the 
benefit  of  one  of  the  parties,  by  construc- 
tion, an  exception  which  the  parties  have 
not,  either  by  design  or  neglect,  inserted  in 
their  engagement.  The  doctrine  of  this  case 
was  reiterated  by  this  court  in  Middlesex 
Water  Co.  v.  Knappmann  Whiting  Co.  64 
\.  J.  L.  240,  49  L.R.A.  672,  81  Am,  St. 
Kep.  467,  45  Atl.  692,  and  again  by  the  su- 
preme court  in  the  recent  case  of  Board 
of  Education  v.  Empire  State  Surety  Co. 
S3  N.  J.  L.  293,  85  Atl.  223.  Its  applica- 
tion to  the  present  case  relieves  the  defend- 
ant from  liability  upon  its  policy. 

The  judgment  under  review  will  be  re- 
versed. 


MISSISSIPPI  SUPREME  COURT. 

STATE  OF  MISSISSIPPI,  Appt., 

V. 

J.  J.  NEWMAN  LUMBER  COMPANY. 

(—  Miss.  — ,  59  So.  923.) 

< Constitutional  law  —  t«n-lionr  day  — 
constitutionality. 

1.  Restricting  the  right  to  employ  labor- 
erg  in  manufacturing  and  repairing  estab- 
lishments to  ten  hours  per  day  except  in 
tases  of  emergency  or  where  public  neces- 
Hity  requires  does  not  deprive  the  proprie- 


tors of  their  liberty  or  property  without 
due  process  of  law,  deny  tnem  a  remedy  by 
due  course  of  law  or  the  equal  protection 
of  the  laws,  nor  abridge  their  privileges  or 
immunities. 

Contracts  —  impairing  obligation  —  re- 
stricting working  day. 

2.  The  obligation  of  contracts  is  not  un- 
constitutionally impaired  by  a  statute  for- 
bidding the  employment  of  laborers  in 
manufacturing  or  repairing  establishments 
more  than  ten  hours  per  day  except  in  cases 
of  emergency  or  where  public  necessity  re- 
quires. 

Statute  ~  limiting  hours  of  labor  — 
reasonableness. 

3.  A  statute  limiting  the  hours  of  labor 
in  manufacturing  and  repairing  establish- 
ments to  ten  per  day  except  in  cases  of 
emergency  or  public  necessity  is  not  void 
for  unreasonableness. 

On  suggestion  of  error. 

Master  and  servant  —  limitation  of 
hours  of  labor  —  construction  of  stat- 
ute. 

4.  A  statute  prohibiting  persons  engaged 
in  manufacturing  and  repairing  from  work- 
ing their  employees  more  than  ten  hours  per 
day  is  limited  to  .concerns  having  an  organ- 
ized force  of  laborers  working  with  ma- 
cliincry  to  produce  from  raw  materials  the 
fmished  product. 

Constitutional  law  —  liberty  of  con- 
tract. 

5.  The  liberty  to  contract  is  not  a  funda- 
mental constitutional  right. 

Master  and  servant  —  ten-hoar  law— • 
determination  of  who  is  within. 

6.  Whether  or  not  a  particular  person  or 
corporation  engaged  in  manufacturing  is- 
within  the  purview  of  a  statute  prohibit- 
ing manufacturers  from  working  employees 
more  than  ten  hours  a  day,  or  whether  a 
particular  laborer  is  required  to  work  in 
manufacturing  within  the  meaning  of  the 
statute,  must  be  detorniined  by  the  facts  of 
the  cases  as  they  arise. 

(November  18,  1912.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  Lamar  County 
sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  violation  of  the 
statute  prohibiting  the  working  of  em- 
ployees more  than  ten  hours  a  day.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Johnston,  Assistant  Attor- 
ney General,  for  the  State. 

Messrs.  S.  E.  Travis,  T.  Brady,  Jonen 
&  Tyler,  Green  &  Green,  and  Wliitfleld. 
McNeill,  &  Whitfield  for  appellee. 


Note.  —  The  constitutionality  of  legisla- 
tive limitation  of  hours  of  labor  is  discussed 
in  a  note  to  People  v.  Elerding,  40  L.R.A. 
iN.S.)  893,  and  in  earlier  notes  referred  to 
therein.  See  also  People  v.  Chicago.  43 
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L.R.A.  (N.S.)     954,    and    State    v.    Barba, 
ante,  546. 

A»  to  what  employers  are  within  statntt* 
limiting:  hours  of  labor,  see  note  to  Unitrd 
Statos   V.   Ramsey,  42  L.R.A. (N.S.)    1031. 
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Reed,  J.,  delivered  the  opinion  of  the 
court : 

The  indictment  in  this  case  alleges  that 
the  appellee  is  a  corporation  organized  un- 
der the  laws  of  this  state;  that  it  owned, 
controlled,  and  operated  a  saw  and  planing 
mill  plant,  and  logging  railroad  in  connec- 
tion therewith,  and  was  engaged  in  the 
manufacture  of  lumber  and  the  repairing 
of  its  machinery  used  in  and  about  its 
plant  and  railroad;  and  charges  that  it 
worked  one  of  its  employees  more  than  ten 
liours  per  day,  not  in  a  case  of  emergency, 
or  where  public  necessity  required,  con- 
trary to  chapter  167  of  the  Laws  of  Miss- 
issippi of  1912.  There  are  nine  counts  in 
the  indictment,  each  being  a  charge  for 
working  an  employee  in  the  different  de- 
partments of  appellee's  manufacturing  en- 
terprise. Counsel  for  appellee  in  his  brief 
states  that  no  point  is  made  as  to  the  form 
of  the  indictment.  Appellee  filed  a  de- 
murrer to  the  indictment,  which  was  sus- 
tained, and  from  which  the  state  prosecutes 
the  present  appeal. 

Cliapter  157  of  the  Laws  of  Mississippi: 

''Employees  Not  to  be  Worked  over  Ten 
Hours  in   Certain  Cases. 

•'Section  1.  Be  it  enacted  by  the  legisla- 
ture of  the  state  of  Mississippi,  that  it 
filiall  be  unlawful  for  any  person,  firm,  or 
corporation  engaged  in  manufacturing  or 
repairing,  to  work  their  employees  more 
than  ten  hours  per  day  except  in  cases  of 
emergency  or  where  public  necessity  re- 
quires in  such  departments. 

"Sec.  2.  That  any  person,  firm,  or  corpo- 
ration violating  this  act  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  not  less  than  ten  nor 
more  than  fifty  dollars  for  each  offense, 
and  each  day's  violation  shall  constitute 
a  separate  offense." 

While  there  are  seventeen  grounds  set 
out  in  the  demurrer,  yet  they  all  may  be 
considered  in  the  question  of  the  constitu- 
tionality  of  the  law.  In  order  to  see  fully 
appellee's  contention  that  the  law  is  vio- 
lative of  our  national  and  state  Constitu- 
tions, we  quote  the  second  ground  of  de- 
murrer,  which    is   as   follows: 

"It  appears  from  the  face  of  said  indict- 
ment that  it  is  based  on  chapter  157,  Laws 
of  Mississippi  of  1912,  which  act  is  dis- 
criminatory, unconstitutional,  invalid,  and 
void,  and  the  said  indictment  is  insufficient 
in  law  for  the  following  reasons: 

"(a)  It  is  violative  of  §  14,  Constitution 
of  Mississippi  of  1890,  because  it  deprives 
said  defendant,  and  those  sought  to  be 
made  liable  thereunder,  of  liberty  and 
property  without  due  process  of  law. 

"(b)  It  is  violative  of  §  l6  of  said  Miss- 
issippi Constitution,  because  it  impairs  the 
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obligation  of  contracts  l>etween  the  said 
defendant,  as  employer,  and  its  said  em- 
ployees, as  well  as  of  contracts  between  all 
employers  and  employees  embraced  within 
its   terms. 

"(c)  It  is  violative  of  §  24  of  said  Miss- 
issippi Constitution,  because  its  provisions 
operate  injuriously  to  the  person  and  prop- 
erty of  said  defendant  and  others  sought  to 
be  made  liable  thereunder,  and  deny  to 
said  defendant  and  such  others  'remedy  by 
due  course  of  law,'  and  the  'right  and  jus- 
tice' guaranteed  by  said  constitutional  pro- 
vision. 

"(d)  It  is  violative  of  §  10,  art.  1,  of 
the  Constitution  of  the  United  States,  pro- 
hibiting any  state  from  passing  a  'law  im- 
pairing the  obligation  of  contracts,*  be- 
cause it  impairs  the  obligation  of  the  con- 
tracts alleged  to  have  existed  between  the 
said  defendant  and  its  said  employees. 

"(e)  It  is  violative  of  §  1  of^he  14th 
Amendment  to  the  Constitution  of  the 
United  States  in  three  particulars :  ( 1 ) 
It  abridges  the  privileges  and  immunities 
of  the  said  defendant,  a  citizen  of  the  United 
States.  (2)  It  deprives  the  said  defend- 
ant of  liberty  and  property  without  due 
process  of  law.  And  (3)  it  denies  to  the 
said  defendant,  a  citisen  of  the  said  state 
of  Mississippi  and  of  the  United  States, 
'the  equal  protection  of  the  laws.' 

"(f)  It  is  violative  of  that  portion  of 
§  2,  art.  0,  of  the  Constitution  of  the  United 
States,  which  makes  that  instrument  and 
the  laws  made  in  pursuance  thereof,  the 
supreme  law  of  the  land,'  because  it  is  un- 
reasonable, unjust,  arbitrary,  and  discrimi- 
natory, and  interferes  with  the  property, 
liberty,  rights,  privileges,  and  immunities 
of  the  said  defendant  and  others  sought  to 
be  made  liable  thereunder,  protected  by  the 
aforesaid  provisions  of  the  Constitution 
of  the  United  States." 

It  will  be  seen  that  a  corporation  in  this 
state  is  charged  with  working  the  men  in 
its  employ  for  over  ten  hours  a  day, — the 
indictment  savs  for  eleven  hours, — con- 
trary  to  the  statute  which  prohibits  such 
extended  hours  of  labor.  In  defense,  the 
appellee  claims  that  the  state  had  no  author- 
ity to  enact  such  law;  that  it  was  contrary 
to  the  limitations  of  the  Federal  and  state 
Constitutions;  that  the  law  impairs  the 
obligation  of  contracts,  abridges  the  privi- 
leges and  immunities  of  the  citizen,  de- 
prives him  of  liberty  and  property  without 
due  process  of  law,  and  denies  him  the 
equal  protection  of  the  laws;  and  that  the 
law  is  unreasonable,  unjust,  arbitrary,  and 
discriminatory,  interferes  with  the  prop- 
erty, liberty,  rights,  privileges,  and  immuni- 
ties  of  the   citizen,   and    is   therefore   con* 
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demned  by  the  Constitution  of  the  United 
States. 

There  has  been  already  in  this  country 
much  discussion  of  the  laws,  like  the  stat- 
ute now  before  us,  commonly  known  as 
**  labor  laws."  It  seems  to  be  settled  that 
the  legislatures  of  the  states  have  the  pow- 
er to  enact  proper  laws  to  regulate  and 
provide  for  the  ''safety,  the  health,  the 
morals,  and  the  general  welfare  of  the  pub- 
lic." Appellee  contends  that  the  legisla- 
ture of  Mississippi  was  not  within  that 
power  when  making  the  regulation  that 
the  laborer  in  manufacturing  and  repairing 
plants  should  not  be  worked  longer  than 
ten  hours  per  day. 

In  considering  questions  like  the  present 
one,  it  is  well  for  us  to  look  at  the  organi- 
zation of  our  nation.  In  forming  our  gov- 
ernment, "of  the  people,  by  the  people,  and 
for  the  people,"  the  individual  surrendered 
many  of  his  personal  liberties.  This  was 
necessary.  We  could  not  have  had  govern- 
ment otherwise.  No  society  can  continue 
without  its  members  being  required  to  give 
up  some  of  what  they  deem  are  their  per- 
sunal  rights  and  liberties.  We  cannot  im- 
agine any  successful  government  where 
everyone  has  the  privilege  of  doing  what 
pleases  him.  Regulations  and  rules  for 
the  control  of  conduct  accompany,  as  a 
very  necessity,  every  organization.  This 
truth  applies  not  only  to  an  association  of 
|)ersons,  but  as  well  to  the  individual. 
Every  person  who  succeeds  finds  it  neces- 
sary to  control  his  life  by  strong  rules, 
sometimes  very  hard  to  obey.  Recognizing 
all  this,  our  forefathers,  in  their  wisdom, 
planned  to  make  the  necessary  rules  for 
governing  the  people.  They  bestowed  this 
power  upon  certain  representatives  of  the 
people,  called  legislators.  In  order  to  give 
stability  to  the  statutes  to  be  enacted,  a 
Constitution  consisting  of  certain  funda- 
mental rules  and  regulations  was  ordained 
and  established.  The  general  governing 
of  the  people  was  at  the  time,  and  has 
continued,  in  the  several  states  which  to- 
<;ether  formed  the  Union  known  as  the 
Tnited  States.  Article  10  of  the  Federal 
Constitution  recognizes  this  when  it  states: 
"The  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited 
hy  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people." 

The  states,  when  organizing,  ordained 
and  established  their  Constitutions.  In 
Mississippi,  the  powers  of  government  were 
bestowed  upon  three  departments, — legisla- 
tive, judicial,  and  executive.  Section  33, 
art.  4,  of  Mississippi's  Constitution,  clearly 
announces  that  "the  legislative  power  of 
this  state  shall  be  vested  in  the  legisla- 
ture." It  is  declared  in  §  5,  art.  3,  of  the 
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same  Constitution,  that  "all  political  power 
is  vested  in,  and  derived  from,  the  people; 
all  government  of  right  originates  with  the 
people,  is  foiinded  upon  their  will  only, 
and  is  instituted  solely  for  the  good  of 
the  whole." 

It  is  therefore  incumbent  upon  the  legis- 
lature to  enact  all  laws  necessary  for  reg- 
ulating the  conduct  of  the  people  and  the 
proper  use  of  their  property.  It  is  often 
trud  that  persons  will  deem  their  liberties 
abridged,  or  the  unlimited  enjoyment  of 
their  property  interfered  with.  Since  the 
b^inning  of  government  this  has  been  so. 
It  will  continue  so  long  as  persons  decide 
from  a  selfish  standpoint,  and  not  from  a 
consideration  of  the  welfare  of  all  citizens. 
It  is  the  duty  of  the  legislature  to  con- 
sider the  interests  of  all, — ^what  is  best  for 
society  generally.  As  seen  in  the  foregoing 
quotation  from  our  state  Constitution,  it 
is  enjoined  upon  the  lawmakers  that  "gov- 
ernment is  instituted  solely  for  the  good 
of  the  whole."  They  are  necessarily  the 
judges  of  what  is  for  the  good  of  the  citi- 
zens. 

Seeing  that  the  power  to  enact  neceasary 
and  proper  laws  is  granted  to  the  legisla- 
ture, and  the  legislators,  in  the  very  nature 
of  the  case,  must  decide  what  are  such 
laws,  then  it  is  plain  that  the  courts  should 
be  very  careful  before  holding  that' any  law 
passed  touching  the  welfare  of  the  citizens 
is  not  within  the  limitations  of  the  Consti- 
tutions. The  duty  of  the  court  is  to  con- 
strue the  law  and  apply  it  to  the  case  pre- 
sented, and  it  may  decide  that  it  is  con- 
trary to  the  'fundamental  laws  which  we 
call  our  Constitutions.  But  it.  is  not  for 
the  court  to  decide  whether  a  law  is  needed 
and  advisable  in  the  general  government 
of  the  people.  ,  This  is  being  more  and 
more  recognlEed  by  the  courts  in  their  con- 
sideration of  questions  of  constitutionality. 
In  a  recent  case.  Noble  State  Bank  v.  Has- 
kell, 219  U.  S.  104,  55  L.  ed.  112,  32  L.H.A. 
(N.S.)  1062,  31  Sup.  Ct  Rep.  186,  Ann. 
Cas.  1912  A,  487,  the  United  States  Supreme 
Court,  speaking  through  Mr.  Justice 
Holmes,  said:  "In  answering  that  ques- 
tion, we  must  be  cautious  about  pressing 
the  broad  words  of  the  14th  Amendment 
to  a  dryly  logical  extreme.  Many  laws 
which  it  would  be  vain  to  ask  the  court  to 
overthrow  could  be  shown  easily  enough, 
to  transgress  a  scholastic  interpretation  of 
one  or  another  of  the  great  guaranties  in 
the  Bill  of  Rights.  They  more  or  less  limit 
the  liberty  of  the  individual,  or  they  dimin- 
ish property  to  a  certain  extent.  We  have 
few  scientifically  certain  criteria  of  legis- 
lation, and,  as  it  often  is  difiicult  to  mark 
the  line  where  what  is  called  the  police 
power  of  the  states  is  limited  by  the  Con- 
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tttitution  of  the  United  States,  judges  sbould 
be  slow  to  read  into  the  latter  a  nolumus 
mutare  as  against  the  lawmaking  poWer." 

It  is  certainly  true  that  the  power  of  the 
state  to  enact  laws  for  the  government  of 
its  people,  which  is  usually  called  the  police 
power  of  the  state,  extends  at  lea^t  to 
the  lives,  the  health,  the  general  welfare, 
and  safety  of  the  public,  and  against  the 
wrongful  or  injurious  exercise  by  any  citi- 
zen of  what  he  may  deem  his  rights.  The 
iSupreme  Court  of  the  United  States  lias 
"with  marked  distinctness  and  uniformity 
recognized  the  necessity  growing  out  gf  the 
fundamental  conditions  of  civil  society,  of 
upholding  state  police  regulations  which 
ware  enacted  in  good  faith,  and  had  appro- 
priate and  direct  connection  with  that  pro- 
tection to  life,  health,  and  property  which 
each  state  owes  to  her  citizens."  Patterson 
V.  Kentucky,  97  U.  S.  501,  24  L,  ed.  1115. 

It  was  not  the  purpose  of  the  14th 
Amendment  to  prevent  in  any  manner  the 
state  from  making  the  proper  regulations 
for  the  promotion  of  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people.  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  6  Sup.  Ct  Rep.  357.  Of 
course,  the  state  cannot,  by  its  laws,  unduly 
and  unnecessarily  interfere  with  a  person 
in  the  exercise  of  his  inherent  rights  or 
the  unlimited  control  and  use  of  his  prop- 
erty. At  the  same  time  it  must  be  borne 
in  mind  that  the  rights  of  an  individual 
must  at  all  times  be  subordinate  to  the 
welfare  and  best  interests  of  society. 

The  law  of  this  state  now  under  dis- 
cussion makes  it  unlawful  for  any  em- 
]> lover  in  a  certain  class  to  work  employees 
more  than  ten  hours  per  day,  except  in 
<*ases  of  emergency  or  where  public  neces- 
Hity  requires.  The  legislature,  in  enacting 
this  law,  decided  that  it  was  a  regulation 
needed  among  the  class  of  the  citizens  men- 
tioned, that  it  was  for  their  best  welfare, 
jind  that  the  interests  of  the  public  required 
the  law. 

It  is  contended  by  appellee  that  the  defi- 
nition of  those  in  the  class  mentioned  in 
the  law  is  too  general,  and  that  it  is  difii- 
•cult  to  limit  those  who  may  be  engaged 
in  manufacturing  or  repairing.  It  does 
not  seem  to  have  been  difficult  in  the  in- 
stant case.  The  indictment  charges  that 
the  men  employed  were  at  work  in  different 
departments  of  appellee's  manufacturing 
plant,  and  that  appellee  was  operating  such 
a  manufacturing  enterprise,  and  was  also 
engaged  in  the  work  of  repairing  all  kinds 
of  engines,  boilers,  locomotives,  cars,  and 
machinery  used  in  and  about  the  mill 
plant  and  the  logging  railroad.  It  will  be 
•.Hpen,  therefore,  that  appellee's  enterprise 
inchided  both  manufacturing  and  repairing 
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in  its  work.  A  reasonable  definition  may 
be  given  to  ^'manufacturing"  (Century  Dic- 
tionary) as  the  system  of  industry  which 
produces  manufactured  articles;  and  to 
"manufacture"  as  the  production  of  articles 
for  use  from  raw  or  prepared  materials, 
by  giving  to  these  materials  new  forms, 
qualities,  and  properties,  or  combinations, 
whether  by  hand  labor  or  machinery,  used 
more  especially  of  production  in  a  large 
way  by  machinery,  or  many  hands  working 
co-operatively.  "Repair"  is  to  make  whole 
or  restore  an  article  or  thing  to  its  com- 
pleteness. In  the  general  knowledge  of 
the  affairs  of  business  and  life,  it  will 
hardly  be  difficult  to  class  those  persons 
who  are  engaged   in  such  employment. 

It  is  proper  to  say  that  in  the  early  his- 
tory of  the  state  such  persons,  because  of 
the  very  small  amount  of  manufacturing 
business  carried  on,  were  few  in  number, 
the  large  body  of  the  citizens  then  follow- 
ing agriculture;  but  in  recent  years,  on 
account  of  the  rapid  increase  in  manufac- 
turing enterprises  in  this  state,  the  same 
class  of  persons  have  grown  to  a  great 
number,  and  there  is  every  reason  to  be- 
lieve that  their  number  will  steadily  in- 
crease.  It  is  not  improper  to  conclude  that 
the  legislature  had  all  this  in  mind  when 
the  law  was  enacted,  and  decided  that  it 
would  affect  many  of  the  future  citizens  of 
Mississippi. 

If  it  is  true  that  the  enactment  of  this 
law  is  for  the  welfare  of  the  classes  af« 
fected.  and  for  the  best  interests  of  the 
whole  people,  then,  even  appellee's  right  to 
contract  with  the  laborers  named  must  be 
subject  to  the  restraints  demanded  by  the 
safety  and  welfare  of  the  state.  Knoxville 
Iron  Co.  V.  Harbison,  183  U.  S.  13,.  46 
L.  ed.  56,  22  Sup.  Ct.  Rep.  1. 

The  controlling  question  in  this  case  is 
whether  the  law  before  us  is  for  the  wel- 
fare of  the  people,  and  whether  it  will 
promote  the  health,  morals,  and  good  order 
of  the  people  affected;  in  other  words, 
whether  it  will  be  a  benefit  to  them. 

It  is  said  in  the  case  of  Gundling  v. 
Chicago,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633.  that  "regulations  re- 
specting the  pursuit  of  a  lawful  trade  or 
business  are  of  very  frequent  occurrence  in 
the  various  cities  of  the  country,  and  what 
such  regulations  shall  be,  and  to  what 
particular  trade,  business,  or  occupation 
they  shall  apply,  are  questions  for  the  state 
to  determine,  and  their  determination  comes 
within  the  proper  exercise  of  the  police 
power  by  the  state,  and,  unless  the  regula- 
tions are  so  utterly  unreasonable  and  ex- 
travagant in  their  nature  and  purpose  that 
the  property  and  personal  rights  of  the  cit- 
izen   are    tmnecessarily.   and    in    a   manner 
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vholly  arbitrary,  interfered  with  or  de- 
tttroyed  without  due  process  of  law,  they 
•do  not  extend  beyond  the  power  of  the  state 
to  pass,  and  they  form  no  subject  for  Fed- 
■eral  interference." 

In  the  case  of  Holden  v.  Hardy,  169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Gt.  Kep.  383, 
it   is  decided  that  "the   protection   of  the 
health  and  morals,  as  well  as  of  the  lives, 
•of  citizens,   is   within   the  police  power   of 
the    state   legislature."     In   that   case   the 
act  of  the  legislature  of   Utah,   passed   in 
1896   (Laws  1896,  chap.  72),  regulating  tlie 
hours  of  employment  in  underground  mmes, 
was  attacked.    Section  1  of  that  act  reads: 
"'The  period  of  employment  of  workingmen 
in  all  underground  mines  or  workings  shall 
he   eight   hours   per   day,   except    in    cases 
of  emergency,  where  life  or  property  is  in 
imminent  danger."     This   statute   was   up- 
lield    by    the    Supreme    Court.     The   objec- 
tions  made   in   that  case  were   practically 
the  same  as  those  made  by  appellee  in  the 
case  before  us;    that  is,  on  the  ground   of 
abridging  their  immunities,  depriving  them 
of   their   property,   and   denying   them   the 
protection  of  the  laws.     The  court  therein 
considered    the     objections    together,    just 
}is  we  are  doing  in  the  instant  case.     Mr. 
Justice   Brown,    in   delivering   the   opinion 
of  the  court,  discusses  the  progress  in  our 
laws  and  the  necessity  for  changes  as  new 
conditions   arose,    and,   referring   to   these, 
he    said:     ''They    are   mentioned    only    for 
the  purpose  of  calling  attention  to  the  prob- 
2ibility   that  other  changes  of  no  less  im- 
portance may  be  made  in  the  future,  and 
that,  while  the  cardinal  principles  of  jus- 
tice are  immutable,  the  methods  by  which 
justice  is  administered  are  subject  to  con- 
i^tant   fluctuation,   and  that   the    Constitu- 
tion of  the  United  States,  which  is  neces- 
sarily and  to  a  large  extent  inflexible  and 
exceedingly  diflicult  of   amendment,  should 
not  be  so  construed  as  to  deprive  the  states 
of  the  power  to  so  amend  their  laws  as  to 
make  them  conform  to  the  wishes  of  the 
citizens,  as  they  may  deem  best  for  the  pub- 
lic welfare,  without  bringing  them  into  con- 
flict with  the  supreme  law  of  the  land." 
It  is  also  well  known  that,  in  the  pro- 
gress of  society,  the  relations  between  em- 
ployer and  employee  have  changed.     Such 
law  as  that  before  us  in  the  instant  case 
may  not  have  been  needed  half  a  century 
tigo,    but    may    be    needed    at    the    present 
time.     In  fact,  the  department  of  the  gov- 
ernment of  this  state  known  as  the  legis- 
lature has  decided  that  the  law  is  needed. 
Tnder  the  subject  of  impairing  the  obli- 
f^ation  of  contracts,  Mr.  Justice  Brown,  in 
Holden  v.  Hardy,  supra,  said:     "This  right 
of    contract,    however,    is    itself   subject   to 
<>ertain    limitations,    which    the   state    may 
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lawfully  impose  in  the  exercise  of  its  police 
powers.  While  this  power  is  inherent  in 
all  governments,  it  has  doubtless  been 
greatly  expanded  in  its  application  durin;; 
the  past  century,  owing  to  an  enormous 
increase  in  the  number  of  occupational 
which  are  dangerous,  or  so  far  detrimental 
to  the  health  of  employees  as  to  demand 
special  precautions  for  their  well-being  and 
protection,  or  the  safety  of  adjacent  proj)- 
erty."  And  in  Com.  v.  Alger,  7  Cush.  84, 
it  is  said:  "We  think  it  is  a  settled  prin 
ciple,  growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holdei  of 
property,  however  absolute  and  unqualified 
may  be  his  title,  holds  it  under  the  im- 
plied liability  that  his  use  of  it  may  be 
so  regulated  that  it  shall  not  be  injurious 
t<t  the  equal  enjoyment  of  others  having 
an  equal  right  to  the  enjoyment  of  their 
property,  nor  injurious  to  the  rights  of 
the  community.  .  .  .  Rights  of  proper- 
ty, like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  lim- 
itations in  their  enjoyment  as  shall  pre- 
vent them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  es- 
tablished by  law  as  the  legislature,  under 
the  governing  and  controlling  power  vested 
in  them  by  the  Constitution,  may  think 
necessary   and   expedient." 

Counsel  for  appellee  in  his  brief  contends 
that  the  instant  case  is  controlled  by  the 
case  of  Lochner  v.  New  York,  198  U.  S. 
46,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133.  In  that  case  it  was  de- 
cided that  the  limitation  of  employment  in 
bakeries  to  sixty  hours  a  wedc,  and  ten 
hours  a  day,  under  the  New  York  law  of 
1897,  is  an  arbitrary  interference  with  the 
freedom  to  contract  guaranteed  by  the 
United  States  Constitution,  14th  Amend- 
ment, which  cannot  be  sustained  as  a  valid 
exercise  of  the  police  power  to  protect  the 
public  health,  safety,  and  morals,  or  gen- 
eral welfare.  A  careful  consideration  of 
that  case  fails  to  show  us  that  it  should 
control  the  case  before  us.  It  seems  that 
the  statute  omitted  the  exception  in  the 
Mississippi  statute,  which  is  in  the  follow- 
ing words:  "Except  in  cases  of  emergency, 
or  where  public  necessity  requires."  It 
will  be  noted  that  in  the  case  of  Holden  v. 
Hardy,  supra,  the  Utah  statute  contained 
this  exception.  Mr.  Justice  Peckham,  in 
Lochner  v.  New  York,  states  that  "the  man- 
date of  the  statute,  that  'no  employee  shall 
be  required  or  permitted  to  work,*  is  the 
substantial  equivalent  of  an  enactment  that 
'no  employee  shall  contract  or  agree  to 
work'  more  than  ten  hours  per  day,  and, 
as  there  is  no  provision  for  special  emer- 
gencies, the  statute  is  mandatory  in  all 
cases."      And    in    another    portion    of    the 
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decision,  in  referring  to  the  Utah  statute 
above  mentioned,  he  said:  "It  will  be 
observed  that  even  with  regard  to  that 
class  of  labor  the  Utah  statute  provided 
for  cases  of  emergency  wherein  the  pro- 
visions of  the  statute  would  not  apply. 
The  statute  now  before  this  court  has  no 
emergency  clause  .in  it,  and,  if  the  statute 
is  valid,  there  are  no  circumstances  and  no 
emergencies  under  which  the  slightest  vio- 
lation of  the  provisions  of  the  act  would 
be  innocent."  It  will  be  noticed,  also,  that 
the  decision  in  Lochner  v.  New  York,  supra, 
was  not  unanimous;  four  of  the  distin- 
guished members  of  the  bench,  Mr.  Justice 
Harlan,  Mr.  Justice  White,  the  present 
eminent  chief  justice,  Mr.  Justice  Day,  and 
Mr.  Justice  Holmes  dissenting.  Both  Mr. 
Justice  Harlan  and  Mr.  Justice  HobnA 
wrote  dissenting  opinions. 

Mr.  Justice  Harlan,  in  his  dissenting 
opinion,  said:  "Granting,  then,  that  there 
is  a  liberty  of  contract  which  cannot  be 
violated,  even  under  the  sanction  of  direct 
legislative  enactment,  but  assuming,  as  ac- 
cording to  settled  law  we  may  assume,  that 
such  liberty  of  contract  is  subject  to  such 
regulations  as  the  state  may  reasonably 
prescribe  for  the  common  good  and  the 
well-being  of  society,  what  are  the  condi- 
tions under  which  the  judiciary  may  declare 
such  regulations  to  be  in  excess  of  legisla- 
tive authority  and  void?  Upon  this  point 
there  is  no  room  for  dispute;  for  the  rule 
is  universal  that  a  legislative  enactnient. 
Federal  or  state,  is  never  to  be  disre- 
garded or  held  invalid,  unless  it  be,  beyond 
question,  plainly  and  palpably  in  excess  of 
legislative  power.  .  .  .  It  is  plain  that 
thii  statute  was  enacted  in  order  to  pro- 
tect the  physical  well-being  of  those  who 
work  in  bakery  and  confectionery  establish- 
ments. It  may  be  that  the  statute  had  its 
origin,  in  part,  in  the  belief  that  employers 
and  employees  in  such  establishmeniB  were 
not  upon  an  equal  footing,  and  that  the 
necessities  of  the  latter  often  compelled 
them  to  submit  to  such  exactions  as  unduly 
taxed  their  strength.  Be  this  as  it  may, 
the  statute  must  be  taken  as  expressing 
the  belief  of  the  people  of  New  York  that,  as 
a  general  rule,  and  in  the  case  of  the  aver- 
age man,  labor  in  excess  of  sixty  hours 
during  a  week  in  such  establishments  may 
endanger  the  health  of  those  who  thus 
labor.  Whether  or  not  this  be  wise  legis- 
lation, it  is  not  the  province  of  the  court 
to  inquire.  Under  our  systems  of  govern- 
ment, the  courts  are  not  concerned  with 
the  wisdom  or  policy  of  legislation.  So 
that,  in  determining  the  question  of  power 
to  interfere  with  liberty  of  contract,  the 
court  may  inquire  whether  the  means  de- 
'  vised  by  the  state  are  germane  to  an  end 
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which  may  be  lawfully  accomplished,  and 
have  a  real  or  substantial  relation  to  the 
protection  of  health,  as  involved  in  the 
daily  work,  of  the  persons,  male  and  fe- 
male, engaged  in  bakery  and  confectionery 
establishments.  ...  I  take  leave  to 
say  that  the  New  York  statute,  in  the  par- 
ticulars here  involved,  cannot  be  held  to 
be  in  conflict  with  the  14th  Amendment, 
without  enlarging  the  scope  of  the  amend- 
ment far  beyond  its  original  purpose,  and 
without  bringing  under  the  supervision  of 
this  court  matters  which  have  been  sup- 
posed to  belong  exclusively  to  the  legisla- 
tive departments  of  the  several  states, 
when  exerting  their  conceded  power  to 
guard  the  health  and  safety  of  their  citi- 
zens by  such  regulations  as  they  in  their 
wisdom  deem  best.  Health  laws  of  every 
description  constitute,  said  Chief  Justice 
Marshall,  a  part  of  that  mass  of  legislation 
which  'embraces  everything  within  the  ter- 
ritory of  a  state  not  surrendered  to  the 
general  government,  all  which  can  be  most 
advantageously  exercised  by  the  states 
themselves.' " 

Mr.  Justice  Holmes,  in  his  dissenting 
opinion,  said:  "This  case  is  decided  upon 
an  economic  theory  which  a  large  part  of 
the  country  does  not  entertain.  If  it  were 
a  question  whether  I  agreed  with  that 
theory,  I  should  desire  to  study  it  further 
and  long  before  making  up  my  mind.  But 
I  do  not  conceive  that  to  be  my  duty,  be- 
cause I  strongly  believe  that  my  agreement 
or  disagreement  has  nothing  to  do  with  the 
right  of  a  majority  to  embody  their  opinions 
in  law.  It  is  settled  by  various  decisions 
of  this  court  that  state  Constitutions  and 
state  laws  may  regulate  life  in  many  ways 
which  we  as  legislators  might  think  as 
injudicious,  or,  if  you  like,  as  tyrannical, 
as  this,  and  which,  equally  with  this,  inter- 
fere with  the  liberty  to  contract.  Sunday 
laws  and  usury  laws  are  ancient  examples. 
A  more  modern  one  is  the  prohibition  of 
lotteries.  The  liberty  of  a  citizen  to  do 
as  he  likes  as  long  as  he  does  not  interfere 
with  the  liberty  of  others  to  do  the  same, 
which  has  been  a  shibboleth  for  some  well- 
known  writers,  is  interfered  with  by  school 
laws,  by  the  postoffice,  by  every  state  or 
municipal  institution  which  takes  his 
money  for  purposes  thought  desirable, 
whether  he  likes  it  or  not." 

In  discussing  the  obligation  of  contracts, 
this  court  said  in  the  case  of  Mississippi 
Soc.  V.  Musgrove,  44  Miss.  836,  7  Am.  Rep. 
723:  "Individuals  must  be  considered  as 
making  their  covenants  and  contracts  sub- 
ject to  the  contingent  right  in  the  state, 
within  the  just  application  of  the  prin- 
ciples ...  of  partial  impairment  or 
entire   abrogation'*  of  their  contracts. 
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In  the  case  of  Moore  t.  State,  48  Miss. 
147,  12  Am.  Bep.  367,  wherein  it  was  de- 
cided that  the  law  prohibiting  lotteries  in 
the  state  walls  constitutional  under  the  gen- 
eral subject  of  the  police  power  of  the  state, 
Simrall,  J.,  said:  "The  legislative  author- 
ity rests  upon  the  right,  in  all  these  in- 
stances, to  take  care  of  the  health,  happi- 
ness, morals,  and  welfare  of  the  community. 
It  is  a  paramount  duty  to  preserve  the 
public  safety.  Therefore  the  tenure  by 
which  private  property  is  held,  and  the 
uses  to  which  it  is  devoted,  is  subordinate 
to  the  police  authority,  and  is  not  affected 
and  embraced  by  those  provisions  of  the 
Constitution  which  confer  on  Congress  the 
regulation  of  foreign  and  interstate  com- 
merce, and  the  inhibition  of  laws  impairing 
the  obligation  of  contracts.  .  .  .  The 
line  which  separates  the  constitutional  from 
the  unconstitutional  exercise  of  power  on 
these  and  many  other  subjects  is  dim  and 
shadowy.  It  is  not  possible  to  lay  down 
a  general  rule  of  universal  application. 
There  is  a  region  where  certainty  ends  and 
doubt  begins.  There  is  no  safer  rule  to 
guide  the  judicial  mind  in  all  cases  of  well- 
founded  doubt  as  to  the  constitutionality 
of  a  law  than  to  refer  to  the  lawmaking  de- 
partment. To  pronounce  a  law  invalid,  the 
judiciary  must  distinctly  perceive  and  point 
out  its  conflict  with  the  organic  law.^ 

In  the  case  of  Hart  v.  State,  87  Miss.  171, 
112  Am.  St.  Rep.  437,  39  So.  523,  it  was 
decided  that  a  statute  is  not  to  be  con- 
demned as  ''unconstitutional  unless  it 
plainly  conflicts  with  some  provision  of 
the  fundamental  law,  and  conflicts  will  not 
be  presumed."  And  in  a  recent  case, 
Natchez  ft  S.  R.  Co.  v.  Crawford,  99  Miss. 
697,  66  So.  696,  it  is  decided  that  where  a 
statute  is  fairly  susceptible  to  two  con- 
structions, one  of  which  would  render  it  un- 
constitutional, the  courts  will  adopt  that 
construction  which  will  render  it  constitu- 
tional. "All  doubts  are  resolved  in  favor 
of   the  constitutionality  of  a  statute." 

In  the  case  of  Bobo  v.  Levee  Comrs.  92 
Miss.  792,  46  So.  819,  it  is  decided  that 
"the  supreme  court  has  no  power  to  pass 
upon  the  wisdom  or  policy  of  a  statute  at- 
tacked for  unconstitutionality." 

Laws  regulating  the  time  when  men  frhall 
labor  are  not  new.  The  changed  conditions 
during  recent  years  in  the  business  and  af- 
fairs of  the  people  have  brought  the  dis- 
cussion of  such  laws  and  their  apparent 
necessity  fresh  to  the  minds  of  the  present 
day 'thinker;  but  if  we  will  look  back 
through  the  ages  we  will  find  such  regula- 
tions in  the  laws  of  the  nations.  Particu- 
larly, we  see  them  in  the  statutes  govern- 
ing Jehovah's  ancient  people,  Israel.  The 
greatest  lawmaker,  who  received  his  in- 
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apiration  to  prepare  the  ordinances  for  the 
government  of  his  people  direct  from  Jeho- 
vah, and  whose  laws  have  always  been  ad- 
mired and  approved,  wrote  special  statutes 
regulating  the  time  in  which  the  people 
should  work,  and  regulating  the  use  of  their 
property.  Exodus  23:10,  11,  is  as  fol- 
lows: "And  six  years  thou  shalt  sow  thy 
land,  and  shalt  gather  in  the  fruits  thereof ; 
but  the  seventh  year  thou  shalt  let  it  rest 
and  lie  still,  that  the  poor  of  thy  people 
may  eat;  and  what  they  leave  the  beasts 
of  the  field  shall  eat.  In  like  manner  thou 
shalt  deal  with  thy  vineyard,  and  with  thy 
oliveyard."  And  notice  the  provisior  in 
Exodus  23:12,  limiting  the  time  in  which 
the  laborer  shall  work:  "Six  days  thou 
shalt  do  thy  work,  and  on  the  seventh  day 
thou  shalt  rest;  that  thine  ox  and  thine 
'  ass  may  rest,  and  the  son  of  thy  handmaid  ' 
and  the  stranger  may  be  refreshed." 

In  the  ordinances  contained  in  the  Penta- 
teuch, which  follow  the  fundamental  law 
known  to  us  as  the  Commandments,  are 
many  other  provisions  similar  to  those 
above  mentioned,  and  intended  to  regulate 
and  limit  the  conduct  of  the  people  of  Is- 
rael. It  hardly  seems  to  us  to  be  an  un- 
reasonable limitation  upon  the  rights  of 
the  people  to  provide  that  ten  hours  should 
be  enough  for  a  day's  work,  especially  when 
it  is  coupled  with  a  proviso,  so  this  time 
may  be  exceeded  in  cases  of  emergency  or 
when   public  necessity  requires. 

It  is  well  known  that,  ia  the  work  con- 
nected with  the  running  of  machinery,  the 
operator  is  subjected  to  a  mental  as  well 
as  physical  strain.  In  many  cases  the 
nearness  to  machinery  makes  the  work  dan- 
gerous in  case  of  an  overtaxing  of  the 
strength  of  the  worker,  or  any  lessening 
in  his  alertness.  We  can  readily  understand 
that  all  this  was  in  the  minds  of  the  legis- 
lature when  the  law  now  under  discussion 
was  considered.  Besides,  it  would  not  be 
unreasonable  for  the  legislature  to  decide 
that  it  would  promote  the  health,  peace, 
morals,  and  general  welfare  of  all  laborers 
engaged  in  the  work  of  manufacturing  or 
repairing,  if  they  were  not  permitted  to 
extend  their  labor  over  ten  hours  a  day, 
and  the  legislature  could  also  decide  that 
the  best  interests  of  the  people  in  the  state 
would  be  promoted  by  limiting  the  time 
of  work  of  this  numerous  class  of  its  citi- 
zenry to  the  time  mentioned.  In  fact, 
when  we  consider  the  present  manner  of 
laboring,  the  use  of  machinery,  the  ap- 
pliances, requiring  intelligence  and  skill, 
and  the  general  present  day  manner  of  life, 
which  tends  to  nervousness,  it  seems  to  us 
quite  reasonable,  and  in  no  way  improper, 
to  pass  such  law  so  limiting  a  day's  labor. 

Therefore  we  cannot  agree  with  the  con- 
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tention  of  appellee  that  the  act  in  question 
in  "an  unreasonable,  unnecessary,  and  arbi- 
trary interference  with  the  property,  lib- 
erty, rights,  privileges  and  immunities  of 
those  engaged  in  manufacturing  or  repair- 
ing and  their  employees."  The  legislature 
of  Mississippi  has  decided  that  this  is  not 
so,  and  we  abide  by  their  decision. 

The  objections  to  the  statute  contained 
in  the  several  other  grounds  of  demurrer, 
besides  those  directed  to  its  constitution- 
ality, have  been  fully  answered  by  us  in 
this  opinion,  and  it  will  be  seen  that  we  do 
not  consider  such  objections  sufficient. 

Reversed  and  remanded. 

A  suggestion  of  error  having  been  filed, 
Cook,  J.,  handed  down  the  following  re- 
sponse, January  6,  1913  ( —  Miss.  — ,  60  So. 
215)  : 

At  a  former  day  of  this  term  this  case 
was  affirmed;  the  court  being  of  opinion 
that  chapter  157  of  the  Laws  of  1912,  en- 
titled "An  Act  to  Prohibit  Persons,  Firms, 
or  Corporations  Engaged  in  Manufacturing 
or  Repairing,  from  Working  Their  Em- 
ployees More  Than  Ten  Hours  Per  Day, 
Except  in  Cases  of  Emergency  or  Where 
the  Public  Necessity  Requires,  and  Fixing 
the  Penalty  for  Such  Violation,"  is  not 
invalid,  so  far  as  the  same  may  apply  to 
appellant's  appeal.  The  question  is  again 
I)efore  us  upon  the  suggestion  that  the 
court  erred  in  its  former  opinion,  and  it  is 
earnestly  contended  that  the  statute  under 
review   is   unconstitutional   and   void. 

The  original  briefs  in  the  case  were  com- 
plete, both  in  citation  of  authorities  and 
in  dextrous  and  adroit  argument  of  the 
])rinciples  of  law  then  and  now  insisted  upon 
as  determinative  of  the  case  in  favor  of 
appellant's  view  of  the  law.  It  follows, 
necessarily,  that  the  oral  argument  was, 
in  a  large  measure,  but  a  repetition  of 
what  had  already  been  forcibly  presented 
to  the  court.  Many  illustrations  of  the 
far-reaching  effects  of  the  law  and  the 
calamitous  consequences  which  will  inevit- 
ably follow  its  enforcement  have  been  sug- 
gested; but  the  law,  we  think,  was  not  in- 
tended to  reach  the  numerous  forms  of  man- 
ufactures which  may  be  included  in  the 
literal  definition  of  the  language  employed 
by  the  legislature. 

We  are  not  unmindful  of  the  rules  laid 
down  for  the  guidance  of  courts  in  the  con- 
struction of  statutes;  but  we  do  not  believe 
the  general  rules  for  the  construction  of 
the  statutes  invoked  bv  counsel  should  be 
used  to  defeat  the  purpose  of  the  law- 
makers, by  attributing  to  them  a  design  to 
ignore  and  override  the  constitutional  limi- 
tations upon  their  power  to  legislate. 
45  L.R.A.(NJ3.) 


I     The  English  language  is  elastic,  and  new 
^  meanings    are    frequently    given    to    wcrds 
not  authorized  by  the  literal  definition   of 
the  words  from  which  they  are  compounded. 
Indeed,  the  common  understanding  of   the 
signification  of  words  in  general   use  will 
not  bear  the  test  of  the  scholar's  scientific 
analysis.      In    Kennington    v.    Hemingwav. 
101    Miss.    259,    39    L.R.A.(N.S.)    541,    57 
So.    809,     this     court     said:     "Legislators 
must  be  presumed  to  be  reasonable  and  sane 
men,  *and  to  intend  the  natural,  direct,  and 
probable   consequences   of  their   acts;    that 
these  shall  not  be  absurdly  or  unreasonably 
construed,  and  therefore   that  they   intend 
to  avoid  absurdities  and  nonsense.'     .     .     . 
Human   language   is  not  a   perfect   vehicle^ 
for  conveying  thoughts,   and   it  frequently 
happens  that  words  used  have  a  broader  or 
narrower   meaning   than   that   intended    by 
the  person  using  them.    One  of  the  maxims 
of  the  common  law,  therefore,  is  Verba  «n^ 
tentione  dehent  inaerviri,      (Words  are   to 
be   governed    by   the    intention.)      As    was 
said  by  this  court  in  State  Bd.  of  Edu.  v. 
Mobile  &  O.  R.  Co.  72  Miss.   236,  16   So. 
489:     *It  is  familiar  learning  that,  in  the 
construction  of  statutes,  courts  chiefly  de- 
sire to  reach  and  know  the  real  intention 
of  the  framers  of  the  law,  and  reaching  and 
knowing  it,  then  to  adopt  that  interpreta- 
tion which  will  meet  the  real  meaning  of 
the  legislature,  though  such  interpretation 
mav   be   bevond   or    within,  wider   or   nar- 
rower  than,   the  mere  letter  of  the  enact- 
ment.' " 

The  constant  changes  in  and  additions  to 
the  definition  of  words  is  aptly  illustrated 
bv  the  word  "manufacture."  Dictionaries 
of  latest  publication  have  added  new  def- 
initions, created  by  the  growth  of  the  lan- 
guage. Referring  to  Webster's  New  Inter- 
national Dictionary,  1910,  "manufacture" 
is  thus  defined:  "To  produce  by  labor, 
esp.,  now,  according  to  an  organized  plan 
and  with  division  of  labor,  and  usually  with 
the  use  of  machinery."  We  must  conclude 
that  the  legislature  employed  the  words  of 
this  statute  in  their  usual  and  most  com- 
mon sense,  and  when  we  now  speak  of  man- 
ufacturing we  usually  have  in  mind  an  or- 
ganized force  of  laborers  working  with 
machinery,  to  produce  from  the  raw  mate- 
rials the  finished  product.  The  broader 
language  of  our  former  opinion  is  qualified 
to  harmonize  with  this  definition. 

It  would  be  absurd,  we  think,  to  construe 
this  statute  to  apply  to  the  work  of  labor- 
ers engaged  in  felling  timber  in  the  open 
air  in  the  equable  climate  of  this  state, 
because  he  is  employed  by  an  employer  en- 
gaged in  manufacturing.  It  would  be  fully 
as  reasonable  to  suggest  that  the  plowman 
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-working  in  company  with  a  band  of  agri- 
cultural laborers  was  covered  by  the  terms 
of  the  law;  for  be  it  said,  if  the  statute 
is  literally  construed,  it  must  be  applied 
to  the  employers  of  an  organized  force  of 
farm  hands,  and  we  believe  the  most  radi- 
cal Progressive  would  hesitate  to  give  the 
law  an  application  quite  so  broad. 

Nevertheless  we  have  authority,  and 
learned  authority,  for  a  definition  of  ^'man- 
ufacture"  which  includes  agriculture  w'thin 
its  meaning.  Mr.  Brande  in  his  Encyclo- 
pedia, title  '^Manufacture,"  says:  "The 
term  is  generally  applied  only  to  those  de- 
partments of  industry  in  which  the  raw 
material  is  fashioned  into  desirable  articles 
bv  art  or  labor  without  the  aid  of  the  soil, 
but  that  there  is  no  real  good  reason  for 
such  limitation,  and  that  it  is  obvious  from 
the  slightest  consideration  that  agriculture 
is  nothing  but  a  manufacture,  for  the  busi- 
ness of  the  agriculturist  is  to  dispose  of 
the  soil,  seed,  manure,  or  other  materials, 
that  they  may  supply  him  with  other  and 
more  desirable  products." 

To  "stick  to  the  bark"  often  destroy©  the 
purpose  of  the  law;  but  when  we  take  into 
consideration  the  history  of  the  law,  the 
birth  and  growth  of  the  theories  embodied 
in  the  statute,  and  then  think  in  the  lan- 
guage of  the  masses,  we  have  a  better  un- 
derstanding of  the  evils  the  representatives 
•  of  th(>  common  morality  were  endeavoring 
to  regulate.  Thinkers,  working  to  conserve 
the  mental  and  physical  health  of  toilers 
in  the  modern  manufactories,  have  discov- 
ered, or  think  they  have  discovered, 
that  the  '  concentration  of  the  human 
mind  and  muscle,  for  many  consecutive 
hours,  upon  the  watching  and  manipulation 
•of  rapidly  moving  machinery,  tends  to 
weary  the  body  of  the  worker,  and  to 
weaken  his  reasoning  faculties,  and,  ulti- 
mately, to  permanently  impair  his  physical 
.and   mental   efficiency. 

When  the  legislature  prohibited  employ- 
ers engaged  in  manufacturing  from  employ- 
ing laborers  for  more  than  ten  hours,  we 
think,  it  was  the  intention  to  promote  the 
general  welfare  and  protect  the  workers  in 
that  class  of  manufacture  using  machinery 
■of  a  character  which  requires  in  its  opera- 
tion constant  tension  of  mind  and  body. 
In  other  words,  it  was  believed  that  there 
^re  manufactories  in  this  state  whose  oper- 
atives could  not  work  longer  than  ten  con- 
secutive hours  without  impairing  their 
health,  and  without  endangering  their 
lives  and  their  bodies,  and  yet  competition 
-forced  the  laborer  to  take  the  risk  or  starve. 
Believing  this,  the  legislature,  in  the  oxer- 
45  L.R.A.(N.S.) 


cise  of  the  police  power  of  the  state,  en- 
acted the  law  under  review. 

We  pause  here  to  remark  the  notable  fact 
that  it  is  rare  for  the  seller  of  labor  to  ap- 
peal to  the  courts  for  the  preservation  of 
his  inalienable  rights  to  labor.  This  inesti- 
mable privilege  is  generally  the  object  of 
the  buyer's  disinterested  solicitude.  Some 
day,  perhaps,  the  inalienable  right  to  rest 
will  be  the  subject  of  litigation;  but  as  yet 
this  phase  of  individual  liberty  has  not 
sought  shelter  under  the  state  or  Federal 
Constitutions. 

We  think  there  is  some  confusion  in  the 
minds  of  the  bar  and  bench  upon  the  so- 
called  inalienable  constitutional  right  to 
make  contracts, — ^to  sell  and  to  buy  labor, 
— and  the  lack  of  legislative  authority  to 
limit  this  right  in  the  interest  of  the  public 
welfare.  The  liberty  to  contract  is  not  a 
fundamental  constitutional  right.  The  dis- 
tinction is  clearly  stated  thus:  "But  the 
liberty  of  contract,  like  all  other  civil  lib- 
erty, is  subject  to  restraint  and  regulation 
on  behalf  of  the  public  welfare,  and  to 
speak  of  a  constitutional  liberty  of  contract 
without  careful  qualification  is  a  vague 
and  meaningless  phrase.  The  liberty  of.  con- 
tract yields  readily  to  any  of  the  acknowl- 
edged purposes  of  the  police  power,  and  it 
differs  from  fundamental  constitutional 
rights,  from  the  liberty  of  the  body  or  per- 
son, from  the  right  of  property  (including 
the  obligation  of  existing  contracts),  from 
the  right  of  equality,  and  from  political 
liberty,  in  that  it  is  neither  a  vested  right, 
nor  a  right  of  definite  content,  nor  a  right 
protected  by  specific  constitutional  guar- 
anties."   Freund,  Pol.  Power,  §  499,  p.  637. 

Whether  this  or  that  person  or  corpora- 
tion engaged  in  manufacturing  comes  with- 
in the  purview  of  the  statute,  or  whether  a 
particular  laborer  engaged  to  work  is  re- 
quired to  work  in  manufacturing  within 
the  meaning  of  the  law,  are  questions  of 
fact.  The  limitations  imposed  upon  the 
employment  of  labor  were,  of  course,  in- 
tended to  be  reasonable  in  their  application, 
and  to  interpret  the  words  used  for  the  ac- 
complishment of  this  purpose  in  their 
broadest  and  most  comprehensive  sense 
would,  to  our  way  of  thinking,  destroy  the 
law,  as  well  as  the  intention  of  its  makers. 

Appellee  was  indicted  for  a  violation  of 
the  statute  and  demurrer  to  the  indictment, 
which  •  demurrer  was  sustained.  The  de- 
murrer should  have  been  overruled. 

Therefore  the  suggestion  of  error  is  over- 
ruled, and  the  cause  is  reversed  and  re- 
manded. 
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Evidence  —  demonstratlTe  —  compari- 
son of  typewriting. 

1.  Upon  the  question  of  forgery  of  a  type- 
written will  the  work  on  which  presents 
peculiar  mechanical  characteristics,  work 
of  a  typewriting  machine  possessing  the 
same  characteristics  is  admissible  in  evi- 
dence to  establish  the  identity  of  the  ma- 
chines which  produced  the  will  and  exam- 
ples of  work  so  introduced. 


Same  —  oo-oonsplrators  —  declaration 
—  admiaslblllty. 

2.  In  case  of  a  conspiracy  between  a 
widow  and  her  attorney  to  secure  property 
of  her  deceased  husband  by  means  of  a 
forged  will,  and  the  securing  of  the  neces- 
sary evidence  to  sustain  it  in  a  court  pro- 
ceeding in  which  he  is  to  represent  her,  evi- 
dence of  her  declarations  made  after  the 
will  is  prepared  while  she  is  endeavoring 
to  procure  testimony  to  sustain  it  is  ad- 
missible against  him. 

Same  —  declaration  of  testator  —  ad- 
missibility. 

3.  Upon  trial  of  a  prosecution  for  con- 
spiracy to  forge  a  will  so  as  to  establish 
title  in  testator's  widow  to  certain  proper- 
ties including  an  automobile,  evidence  is 
admissible  of  a  declaration  made  by  testa- 
tor before  his  death  that  he  had  given  the 


Note,  —  Comparison  of,  and  expert  evi- 
dence as  to,  typewriting, 

Grenerally  as  to  comparison  of  handwrit- 
ing, see  note  to  University  of  Illinois  v. 
Spalding,  62  L.RJk.  817. 

As  to  competency  of  handwriting  as 
standard  for  comparison,  see  note  to  Gam- 
brill  V.  Schooley,  63  L.RA.  427. 

And  specifically  as  to  admissibility  of  a 
document  not  otherwise  relevant  as  stand- 
ard of  comparison,  see  supjflementary  note 
to  Smith  V.  Hanson,  18  L.R.A.(N.S.)   520. 

For  a  discussion  of  other  questions  bear- 
ing upon  the  one  here  annotated,  see  note 
to  Stitzel  V.  Miller,  34  L.R.A.(N.S.)  1004, 
on  competency  of  handwriting  to  show  copy- 
ing of  signatures;  also  note  to  Cochran  v. 
Stein,  41  L.R.A.(N.S.)  391,  on  competency 
of  opinion  as  to  handwriting  of  lost  instru- 
ment based  upon  comparison  with  admitted- 
ly genuine  handwriting;  and  note  to  Re 
Hopkins,  65  L.R.A.  05,  on  comparison  of 
marks  and  spelling. 

Attention  is  called  especially  to  reference 
in  the  note  in  Re  Hopkins  as  to  proof  of 
disputed  seals  by  comparison  with  seals  on 
instruments  whose  genuineness  is  admitted. 

While  there  has  Seen  considerable  discus- 
sion in  popular  publications  as  to  the  ques- 
tion whether  typewritten  instruments  can 
be  identified  as  to  senuineness  and  age  by 
the  peculiarity  of  tne  writing  in  much  the 
same  manner  as  handwriting  bas  been  iden- 
tified, and  while  the  question  has  arisen  a 
number  of  times  in  investigations  and  in 
trial  courts  (see  Osborn,  Questioned  Docu- 
ments, p.  454),  there  seem  to  be  few  deci- 
sions on  the  question  in  the  appellate 
courts.  But  the  authorities  dealing  with 
the  question  appear  to  agree  that  type- 
writing possesses  such  individuality  that  it 
can  be  identified  in  much  the  same  manner 
as  handwriting,  by  comparison  with  other 
typewriting  and  by  expert  testimony, 
'  In  Wharton,  Criminal  Evidence,  §  425a,  it 
is  said:  "The  principles  applicable  to  hand- 
writing apply  equally  to  typewritten  docu- 
ments. The  general  use  of  such  machines  is 
so  recent  that  any  purported  typewritten 
document  dated  prior  to  1876  would  afford 
45  L.R.A.(N.S.) 


inherent  evidence  of  its  spurious  character. 
Again,  the  date  of  such  document  may  be 
accurately  determined  by  the  make  of  ma- 
chine on  which  it  was  written.  The  ma- 
chine reveals  the  identity  of  the  work 
through  its  imperfections,  such  as  battered 
letters,  lack  of  alignment,  and  the  strik- 
ingly individual  characteristics  that  mark 
each  machine.  There  are  no  two  operators 
whose  work  is  identical,  even  though  made 
on  the  same  machine,  writing  the  same  mat- 
ter. It  is  no  longer  in  question  that  thi» 
individuality  of  the  typewriter  and  of  tue 
operator  are  as  distinctive  and  easily  de- 
termined as  are  the  characteristics  of  hand- 
writing." 

Among  other  things  in  an  extended  treat- 
ment of  the  question  in  Osborn,  Questioned 
Documents,  pp.  438-466,  it  is  said:  "With- 
out careful  investigation  it  is  impossible  to 
say  what  can  be  determined  from  the  exami- 
nation of  an^  particular  piece  of  typewrit- 
ing, but  it  IS  important  that  those  whose 
interests  are  attacked  by  such  documents 
should  know  that  typewriting  can  some- 
times be  positively  identified  as  being  the 
work  of  a  certain  particular  typewriting 
machine,  and  the  date  of  a  typewriting  in 
many  cases  can  be  determined  with  cer- 
tainty. .  .  .  Different  habits  of  touch, 
spacing,  speed,  arrangement,  and  punctua- 
tion may  also  tend  to  show  that  a  document 
was  not  all  written  by  one  operator,  or 
that  a  collection  of  documents  was  pro- 
duced by  different  operators,  all  of  which 
facts  may  be  of  great  importance  as  bear- 
ing on  the  genuineness  of  a  document  in 
question.  Even  the  number  of  threads  to 
the  inch  in  the  ribbon,  as  shown  in  the 
type  impression,  plainly  seen  and  accurate- 
ly measured  by  the  microscope  or  in  the 
enlarged  photograph,  may  show  that  a  type- 
written addition  or  interlineation  is  fraudu- 
lent. .  .  .  These  progressive  changes^ 
which  have  been  made  in  typewriters  from 
the  time  they  were  first  put  on  the  market, 
are  in  the  design,  size,  and  proportions  of 
the  type  faces,  the  length  of  the  line  that 
the  machine  will  write,  the  vertical  spacing 
between  the  lines,  the  number  of  characters 
on  the  machine,  and  in  a  great  number  of 
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macliine  to  her;  and  it  is  immaterial  that 
the  declaration  was  made  before  the  instru- 
ment purported  to  have  been  executed,  if 
the  reference  to  the  gift  which  it  contained 
is  a  mere  recital  of  a  past  transaction. 

(December  31,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirm- 
ing a  judgment  of  a  trial  term  for  Catta- 
raugus County  convicting  him  of  perjury 
in  the  second  degree  and  from  an  order 
denying  a  motion  for  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  W.  Waring,  for  appel- 
lant: 

The  verdict  of  the  jury  is  clearly  against 


the  weight  of  evidence,  and  the  facts  and 
circumstances  are  not  sufficient  to  uphold 
the  judgment  of  conviction. 

People  V.  Fitzgerald,  166  N.  Y.  253,  50  N. 
£.  846,  11  Am.  Crim.  Rep.  700;  People  v. 
Kelly,  11  App.  Div.  499,  42  N.  Y.  Supp. 
750;  People  v.  Bennett,  49  N.  Y.  137; 
People  V.  Owens,  148  N.  Y.  648,  43  N.  E. 
71;  People  v.  Doneburg,  61  App.  Div.  613, 
64  N.  Y.  Supp.  438. 

It  was  error  for  the  court  to  admit  a 
specimen  of  typewriting  as  a  standard  of 
comparison  only. 

Miles  V.  Loomis,  76  N.  Y.  288,  31  Am. 
Rep.  470;  Peck  v.  Callaghan,  96  N.  Y.  73. 

Proof  of  statements  made  and  acts  com- 
mitted by  Cynthia  V.  Smith  in  the  absence 
of  the  defendant  in  this  action,  after  the 


other  particulars,  some  of  which  may  af- 
fept  the  written  result  only  indirectly.  As 
has  been  said  the  mere  length  of  a  type- 
written line  may  show  that  a  writing  could 
not  have  been  done  at  a  certain  time.  .  .  . 
Typewriting  individuality  in  many  cases  is 
of  the  most  positive  and  convincing  char- 
acter, and  reaches  a  degree  of  certainty 
which  mav  almost  be  described  as  absolute 

Sroof.  Tne  identification  of  a  typewritten 
ocument  in  many  cases  is  exactly  parallel 
to  the  identification  of  an  individual  who 
precisely  answers^  a  general  description  as 
to  features,  complexion,  size,  etc.,  and  in 
addition  matches  a  long  detailed  list  of 
scars,  birthmarks,  deformities,  and  individ- 
ual peculiarities.  ...  If  two  machines 
of  the  same  kind  were  perfect  to  begin  with 
and  in  perfect  condition — ^which  is  never 
found  to  be  the  case  when  they  are  critical- 
ly examined — ^the  work  from  one  could  not 
be  distinguished  from  that  of  the  other 
until  actual  use  had  affected  them  different- 
ly. The  work  of  any  number  of  machines 
inevitably  begins  to  diverge  as  soon  as  they 
are  used,  and,  as  there  are  thousands  of 
possible  particulars  in  which  differences 
may  develop,  it  very  soon  begins  to  be  pos- 
sible to  identify  positively  the  work  of  a 
particular  typewriter  if  the  writing  in  ques- 
tion includes  clear  prints  of  a  sufficient 
number  of  the  characters  and  a  sufficient 
amount  of  genuine  writing  is  furnished  for 
comparison.  The  principles  underlying  the 
identification  of  typewriting  are  the  same 
as  those  by  which  the  identity  of  a  person 
is  determined  or  a  handwriting  is  identified. 
The  identification  in  either  case  is  based 
upon  a  definite  combination  of  common  or 
class  features  in  connection  with  a  second 
group  of  characteristics  made  up  of  di- 
vergences from  normal  features  which  thus 
become  individual  peculiarities." 

In  Ames  on  Forgery,  p.  117,  it  is  said: 
"Since  typewriting  has  come  so*  generally 
into  use,  the  question  often  arises  as  to  the 
identity  of  writing  by  different  operators 
as  well  as  that  done  on  different  machines. 
This  may  usually  be  done  with  consider- 
able degree  of  certainty.  Different  operators 
have  their  own  peculiar  methods,  which  dif- 
45  Ty.R.A.(X.S.) 


fer  widely  in  many  respects, — in  the  me- 
chanical arrangement,  as  to  location  of 
date,  address,  margins,  punctuation,  spacing, 
signing,  as  well  as  impression  from  touch, 
etc.  The  distinctive  character  of  the  writ- 
ing done  on  different  machines  is  usually 
determined  with  absolute  certainty.  With 
most  machines  there  are  accidental  varia- 
tions in  alignment.  Certain  letters  from 
use  become  more  or  less  imperfect,  or  be- 
come filled  or  fouled  with  ink.  It  is  highly 
improbable  that  any  one  even  of  these  ac- 
cidents should  occur  in  precisely  the  same 
way  upon  two  machines,  and  that  any  two 
or  more  should  do  so  is  well-nigh  impos- 
sible. It  is  equally  certain  that  all  the 
habits  and  mannerisms  of  two  operators 
would  not  be  precisely  the  same.  A  careful 
comparison  of  different  typewritings  in 
these  respects  cannot  fail  to  determine 
whether  they  are  written  by  the  same 
operator  or  upon  the  same  machine.  It 
should  be  remembered  that  writing  upon 
the  same  machine  will  differ  in  all  the  re- 
spects mentioned  at  different  stages  of  its 
use  and  condition." 

It  should  be  noted  that '  in  People  v, 
•Stobbs,  while  the  court  said  it  might  well 
be  considered  doubtful  whether  typewriting 
could  be  deemed  handwriting  within  the 
meaning  of  a  statute  authorizing  the  com- 
parison of  a  disputed  writing  with  any 
writing  proved  to  be  the  genuine  hand- 
writing of  the  party,  yet  that  an  instru- 
ment not  otherwise  relevant  which  was 
written  upon  the  typewriter  in  question 
was  held  admissible*  for  the  purposes  of 
comparison,  on  the  theory .  that  identity  of 
instruments  possessing  defects  or  peculiari- 
ties might  be  established  by  proof  of  the 
defects  or  peculiarities  impressed  by  them 
upon  plastic  material.  This  holding  would 
indicate  that  the  common-law  rule  exclud- 
ing handwriting  for  purposes  of  comparison 
unless  the  standard  sought  to  be  introduced 
for  comparison  is  otherwise  relevant  does 
not  apply  to  typewritten  instruments.  No 
other  case  has  been  found  passing  upon 
this  point. 

It  should  also  be  noted  in  the  case  of  Lew 
V.  Rust,  —  N.  J.  Eq.  — -,  49  Atl.  1017,  cited 
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execution  of  the  disputed  document,  which 
id  alleged  to  have  been  forged,  was  inad- 
missible. 

1  Greenl.  Ev.  13th  ed.  §§  110,  111;  Orms- 
by  V.  People,  53  N.  Y.  472;  Rutherford  v. 
Schattman,  119  N.  Y.  604,  23  N.  E.  440; 
i-ent  V.  Shear,  160  N.  Y.  462,  65  N.  E.  2; 
People  V.  McQuade,  110  N.  Y.  284,  1  L.R.A. 
273,  18  2C.  E.  156;  Cuyler  v.  McCartney, 
40  N.   Y.  221. 

Evidence  of  the  witness  Johnson,  to  the 
(>ifect  that  Milan  J.  Smith,  deceased,  stated 
to  him  in  the  summer  of  1900  that  he  had 
^iven  his  automobile  to  his  wife,  was  ad- 
Niissible. 

VVigmore,  Ev.  §§  1455,  1469;  McKelvey, 
Ev.  p.  264;  Lyon  v.  Ricker,  141  N.  Y.  225, 
36  N.  E.  189;  Bingham  v.  Hyland,  63  Hun, 
031,  6  N.  Y.  Supp.  76;  Chadwick  v.  Fonner, 
69  N.  Y.  404;  People  v.  Blakley,  4  Park, 
(rim.  Rep.  176. 

Mr.  George  W.  Cole,  for  respondents: 

The  demurrer  to  the  indictment  was  prop- 
erly overruled. 

People  v.  Alderdice,  120  App.  Div.  368, 
105  N.  Y.  Supp.  396;  People  v.  Hoyt,  145 
App.  Div.  695,  130  N.  Y.  Supp.  606. 

The  evidence  of  Mrs.  Smith's  proposal  to 
Jane  Tilletson  to  falsely  testify  to  the  exe- 
cution of  the  instrument  was  competent  as 
an  act  of  a  co-conspirator. 

Wharton,  Crim.  Ev.  10th  ed.  §  698,  p. 
1430;  Underbill,  Crim.  Ev.  1st  ed.  §§  492, 
493;  People  v.  McKane,  143  N.  Y.  455,  38 
N.  E.   950;   People  v.   Peckens,   163   N.  Y. 


576,  47  X.  E.  883;  People  v.  Hall,  51  App. 
Div.  57,  64  N.  Y.  Supp.  433. 

The  party  injured  by  a  criminal  act  is 
not  a  party  to  the  action,  and  his  state- 
ments, even  against  his  interest,  are  not 
admissible  as  admissions  of  a  party,  ad  in 
a  civil  action. 

2  Wigmore,  Ev.  §  1076;  1  Chamberlayne, 
Ev.  §  1322;  People  v.  Molineux,  168  X.  Y. 
264,  62  L.R.A.  193,  61  N.  E.  286;  Clason  v. 
Baldwin,  56  Hun,  326,  9  N.  Y.  Supp.  609; 
Lyon  v.  Ricker,  141  N.  Y.  225,  36  N.  E. 
189;  People  v.  Blakley,  4  Park.  Crim.  Rep. 
176. 

No  error  was  committed  in  the  admission 
of  evidence  that  the  disputed  document  waa 
prepared  on  the  defendant's  typewrit<^r. 

3  Chamberlayne,  Ev.  §  2186;  Huber  Mfg. 
Co.  V.  Claudel,  71  Kan.  441,  80  Pac.  960; 
State  V.  Freshwater,  30  Utah,  442,  116  Am. 
St.  Rep.  853,  *85  Pac.  447;  Stitzel  v.  Miller,. 
260  111.  72,  34  L.R,A.(N.S.)  1004,  95  N.  E. 
53,  Ann.  Caa.  1912  B,  412. 

Wlllard  Bartletty  J.,  delivered  the  opin- 
ion of  the  court: 

The  defendant  has  been  convicted  of  the 
crime  of  forgery  in  the  second  degree,  under 
an  indictment  charging  him  and  one 
Cynthia  Smith  with  having  forged  a  cer< 
tain  instrument  in  writing  with  intent  to 
defraud  Irving  E.  Worden,  as  executor  of 
the  last  will  and  testament  of  Milan  J. 
Smith,  deceased.  The  defendant  was  tric»d 
separately.  Cynthia  Smith  is  the  widow  of 
Milan  J.  Smith,  by  whom  the  instrument  in 


in  People  v.  v.  Storrs,  that  while  it  was  re- 
garded as  practically  impossible  to  deter- 
mine whether  the  signatures  in  handwriting 
were  genuine,  yet  there  was  so  much  evi- 
dence to  distinguish  the  body  of  the  in- 
struments in  question  which  was  in  type- 
writing, that  they  were  held  to  be  forgeries. 

In  Hubor  Mfg.  Co.  v.  Claudel,  71  Kan. 
441,  80  Pac.  960,  and  State  v.  Freshwater, 
30  Utah,  442,  116  Am.  St.  Rep.  853,  85 
Pac.  447,  cited  in  People  v.  Storrs,  it  was 
held  that  opinion  evidence  was  admissible 
to  prove  whether  instruments  were  written 
on  a  certain  typewriter  belonging  to  the 
alleged  author.  The  opinion  in  the  former 
case  was  given  by  an  ordinary  witness  who 
liad  received  other  typewritten  letters  from 
the  same  person  in  reply  to  letters  sent 
Ruch  person;  and  in  the  latter  case,  by  an 
expert  witness  who  compared  the  writing 
in  question  with  other  typewriting  of  the 
particular  machine.  In  l)oth  cases  it  ap- 
pears that  the  instruments  with  which  the 
witness  made  comparison  in  order  to  form 
an  opinion  were  already  in  evidence  in  the 
ease. 

An  analagous  case  to  the  above  is  that 
of  M'Corkle  v.  Binns,  5  Binn.  340,  6  Am. 
Dec.  420,  holding  that  upon  a  question 
whether  a  libel  published  in  a  newspaper 
45  L.H.A.lX.S.) 


was  printed  in  the  defendant's  shop,  the 
type,  devices,  etc.,  used  in  the  paper  iu 
question  might  be  compared  with  the  type 
and  devices  on  other  newspapers  identi'tieil 
as  from  said  shop.  The  court  said  that  in 
doubtful  cases  the  jury,  after  hearing  other 
testimony,  might  be  much  assisted  by  a 
comparison  of  hands:  and  on  the  same  prin- 
ciple, after  a  foundation  was  laid,  the  jury 
might  compare  types,  devices,  etc.,  of  news- 
papers :  that  while  in  general  such  evidence 
would  not  be  very  strong,  cases  might  occur 
in  which  a  comparison  would  be  decisive. 

Also  in  South  wick  v.  Stevens,  10  Johns. 
443.  it  was  held  that  a  printer  in  defend- 
ant's office  might  give  his  opinion,  from  the 
type  used  in  a  newspaper  containing  a  libel, 
as  to  whether  it  had  been  printed  by  defend- 
ant. 

The  case  of  Security  Trust  Co.  v.  Glazier, 
170  Mich.  26,  135  N.  W.  904,  is  apparently 
one  of  possibly  many  others  in  which  evi- 
dence concerning  the  genuineness  or  age 
of  typewritten  instruments  was  introduced 
in  the  trial  court,  but  in  which  the  ques- 
;  tion  of  the  admissibility  of  such  evidence, 
!  or  of  its  sufficiency  to  sustain  the  findings  of 
fact,  was  not  passed  upon  in  the  appellate 
court  R.  E.  H. 
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controversy  purports  to  have  been  signed. 
The  instrument,  with  the  exception  of  the 
signature^  is  in  typewriting,  and  bears  date 
the  2lBt  of  August,  1909,  which  was  less 
than  a  month  before  the  death  of  Mr. 
Smith.  It  recites  that  he  had  agreed  with 
his  wife,  Cynthia,  that,  if  she  would  marry 
him,  he  would  settle  upon  her  a  sum  of 
money  or  property  as  her  separate  estate, 
and  that  he  had  given  her  the  diamonds 
she  wore  and  household  goods  and  furni- 
ture in  his  house,  and  purchased  and  given 
her  his  touring  car,  and  delivered  to  her 
notes  in  the  sum  of  about  $3,400,  which, 
with  the  touring  car,  diamonds,  and  furni- 
ture, aggregate  about  the  sum  of  $6,000. 
It  further  recites  that  the  signer  has  notes 
in  the  Exchange  National  Bank  and  money 
on  deposit  there,  and  has  made  his  will 
setting  apart  to  his  wife  the  house  in  which 
they  live  and  a  sum  of  money  for  her  use, 
which  he  deems  inadequate  to  recompense 
her  for  her  interest  in  and  service  to  him 
manifested  in  his  sickness;  and,  in  consider- 
ation of  her  said  marriage  with  him  and  his 
agreement  to  set  apart  for  her  a  sum  of 
money,  the  instrument  goes  on  to  provide 
that  he  does  thereby  sell,  assign,  transfer, 
and  set  over  enough  of  his  notes  which  he 
now  owns  in  said  bank,  and  of  the  money 
therein,  to  make  up  the  sum  of  $10,000,  ap- 
praising the  touring  car  at  $2,000,  the 
notes  delivered  at  $3,400,  the  household 
goods,  carpets,  and  furniture  at  $700,  and 
the  diamonds  at  $350,  and  he  thereby  directs 
the  bank  or  those  in  possession  to  deliver 
to  his  wife  out  of  said  securities,  notes, 
and  money  of  her  own  choosing  a  sum  suf- 
ficient to  make  up,  together  with  the  ar- 
ticles mentioned,  the  sum  of  $10,000,  which 
he  thereby  gives  her  as  a  marriage  settle- 
ment, and  appoints  her  his  agent  to  collect 
or  settle  the  same. 

Cynthia  Smith  was  the  second  wife  of 
Milan  J.  Smith.  He  married  her  on  Sep- 
tember 8,  1908,  about  one  year  after  the 
death  of  his  first  wife.  She  had  been  mar- 
ried twice  before,  one  of  her  husbands  being 
dead  and  the  other  divorced.  Milan  J. 
Smith  died  on  September  6,  1909,  leaving  a 
will  and  codicil  executed  in  that  year,  by 
which  he  gave  to  his  wife,  providing  she 
did  not  remarry,  the  use  of  his  dwelling 
house,  stable,  and  grounds  at  PortviUe  in 
Cattaraugus  county  during  her  lifetime, 
and  the  income  derived  from  the  sum  of 
$6,000,  out  of  which  were  to  be  paid  taxes, 
insurance,  and  the  expense  of  necessary  re- 
pairs. 

The  defendant  is  a  practising  lawyer  now 
over  sixty-seven  years  of  age,  residing  at 
Olean.  The  theory  of  the  prosecution  was 
that  Mrs.  Smith,  being  dissatisfied  with 
the  testamentary  provision  in  her  behalf 
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under  her  husband's  will,  procured  the  de- 
fendant to  concoct,  write  out,  and  sign  tlie 
instrument  in  question,  in  order  thereby 
to  obtain  a  larger  portion  of  her  deceased 
husband's  estate  than  she  would  otherwise 
receive.  The  issue  arising  upon  the  de- 
fendant's plea  of  not  guilty  was  closely  and 
bilterly  contested  upon  the  trial.  In  behalf 
of  the  prosecution,  evidence  was  introduced 
tending  to  show  that  the  body  of  the  in- 
strument was  written  upon  a  typewriter 
belonging  to  the  defendant,  possessing  pe- 
culiar mechanical  characteristics  which  es- 
tablished its  identity  by  means  of  the 
character  of  the  work  produced  thereon. 
Several  business  men  who  were  familiar 
with  the  handwriting  of  Milan  J.  Smith 
by  reason  of  their  dealings  with  him  testi- 
fied that  in  their  opinion  the  signature  to 
the  instrument  in  question  was  not  genuine; 
and  there  was  also  opinion  evidence  from 
a  handwriting  expert  to  the  same  effect.  On 
the  other  hand,  the  defendant  utterly  de- 
nied all  part  or  lot  in  the  preparation  of 
the  paper.  He  produced  at  least  six  wit- 
nesses who  testified  to  having  seen  Mr. 
Smith  actually  sign  the  document;  and  a 
large  number  of  checks  bearing  Mr. 
Smith's  unquestioned  signature  were  intro- 
duced for  purposes  of  comparison  in  order 
to  satisfy  the  jury  of  the  genuineness  of 
the  signature  to  the  instrument  in  contro- 
versy. 

It  was  important,  if  not  essential,  to  the 
case  for  the  prosecution  to  prove  that  the 
body  of  the  document  was  produced  by  the 
use  of  the  defendant's  typewriting  machine. 
For  this  purpose  the  district  attorney  was 
permitted,  over  the  defendant's  objection  and 
exception,  to  introduce  in  evidence  another 
paper  prepared  by  a  witness  who  was  at  the 
time  the  defendant's  law  partner,  upon  the 
defendant's  typewriter.  The  contents  of  this 
paper  were  in  no  wise  relevant  to  the  issue 
on  trial,  and  the  paper  was  received,  as  the 
learned  county  judge  stated,  not  so  much  as 
a  standard  for  the  comparison  of  handwrit- 
ing, as  upon  the  principle  that,  where  an  im- 
pression is  made  upon  paper,  wood,  leather,, 
or  any  other  plastic  material  by  an  instru- 
ment or  mechanical  contrivance  having  or 
possessing  a  defect  or  peculiarity,  the 
identity  of  the  instrument  may  be  estab- 
lished by  proving  the  identity  of  the  defects 
or  peculiarities  which  it  impresses  on  differ- 
ent papers. 

Section  961d  of  the  Code  of  Civil  Pro- 
cedure, amended  so  as  to  take  effect  in  its 
present  form  on  February  17,  1909,  provides 
as  follows :  "Comparison  of  a  disputed  writ- 
ing with  any  writing  proved  to  the  satisfac- 
tion of  the  court  to  be  the  genuine  handwrit- 
ing of  any  person  claimed  on  the  trial  to  have 
made  or  executed  the  disputed  instrument 
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or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner."  For- 
merly the  comparison  of  disputed  hand- 
writing with  unquestionable  specimens  was 
permitted  only  when  the  latter  had  been  ad- 
mitted in  evidence  for  other  purposes,  as 
relevant  to  the  issue,  or  without  objection. 
Miles  V.  Loomis,  75  N.  Y.  288,  31  Am.  Rep. 
470.  The  history  of  subsequent  legislation 
on  the  subject,  and  the  interpretation  of 
such  legislation  by  the  courts,  will  be  found 
fully  narrated  and  explained  in  the  opinion 
of  Judge  Werner  in  People  v.  Molineux, 
168  N.  Y.  264,  318,  62  L.R.A.  193,  61  N.  E. 
286.  I  think  it  may  well  be  doubted  whether 
typewriting  can  be  deemed  handwriting 
within  the  meaning  of  the  existing  statute. 
Nevertheless,  I  think  the  law  sanctions  the 
reception  of  the  evidence  in  question,  sub- 
stantially on  the  theory  adopted  by  the  trial 
judge.  If  the  impression  of  a  seal  were  in 
controversy,  it  would  surely  be  competent 
to  show  by  other  impressions  from  the  same 
sealing  instrument  that  the  impression  was 
invariably  characterized  by  a  particular 
mark  or  defect.  Impressions  made  by  a 
shoe,  for  the  sole  and  very  purpose  of  com- 
parison, would  undoubtedly  be  competent 
evidence  in  A  prosecution  for  burglary, 
where  it  was  sought  to  identify  the  accused 
by  means  of  his  footprints.  This  evidence 
is  quite  analogous.  Typewritten  specimens 
were  similarly  received  for  the  purpose  of 
showing  that  certain  disputed  receipts  could 
not  have  been  produced  by  the  typewriter 
on'  which  they  were  alleged  to  have  been 
prepared,  in  a  case  tried  before  Vice  Chan- 
cellor Pitney  of  New  Jersey  in  1893.  Levy 
V.  Rust,  —  N.  J.  Eq.  — ,  49  AtL  1017,  1025. 
There  the  court  was  called  upon  to  deter- 
mine the  character  of  certain  receipts  which 
were  alleged  to  be  forgeries.  To  assist  him 
the  vice  chancellor  took  the  testimony  of 
"a  gentleman  who  is  employed  by  the  Venders 
of  typewriting  machines  to  go  about  the 
country  and  examine  typewriting  machines 
and  see  whether  they  are  out  of  order,  and 
in  that  way  his  eye  becomes  very  acute  and 
quick  to  discover  things  that  will  escape  the 
vision  of  a  casual  observer."  This  witness 
pointed  out  three  defects  in  the  machine  on 
which  the  questionable  receipts  must  have 
been  written.  The  period  mark  was  invari- 
ably too  low.  The  letter  "s"  was  "off  its 
feet,"  and  the  '^u"  was  placed  too  far  to  the 
left.  Specimens  of  typewriting  done  by  the 
machine  on  which  the  receipts  were  said  to 
have  been  written  were  produced  for  com- 
parison, and  in  these  specimens  none  of  these 
defects  appeared.  Hence  the  vice  chancellor  J 
concluded  that  they  were  written  on  a  differ- 
ent and  defective  machine,  and  were 
forgeries. 

In   the  case  of   State  v.  Fresbxratcr,   30 
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Utah,  442,  116  Am.  St.  Rep.  853,  85  Pac. 
447,  a  question  arose  as  to  whether  certain 
typewritten  letters  were  written  by  the  de- 
fendant. He  had  sworn  to  several  type- 
written affidavits  which  had  been  filed  in  the 
case  in  support  of  a  motion  for  a  continu- 
ance. An  expert  in  typewriting  and  in  the 
mechanism  of  typewriting  machines  was 
held  competent  to  testily  to  his  opinion  that 
these  affidavits  and  the  letters  in  contro- 
versy were  written  on  the  same  typewriter. 
Both  exhibited  indications  that  they  had 
been  prepared  by  a  machine  on  which  the 
type  were  defective,  broken,  and  out  of  re- 
pair, and  out  of  alignment,  with  excessive 
spacing.  The  witness  had  examined  twenty- 
four  typewriting  machines  in  use  in  Provo 
City,  Utah,  where  the  letters  were  mailed, 
and  but  one  of  these  had  the  same  defective 
type  which  produced  lettering,  lining,  and 
spacing  in  exact  conformity  with  these  pecu- 
liarities in  the  disputed  letters.  "He  also 
testified  that  while  it  might  be  possible  for 
two  machines  out  of  repair  to  have  pre- 
cisely the  same  defects,  and  to  produce  the 
same  faulty  printing  in  every  respect  that 
characterized  the  letters  and  affidavits  men- 
tioned, such  a  thing  or  coincidence  is  not  at 
all  probable." 

The  supreme  court  of  Kansas  in  Huber 
Mfg.  Co.  T.  Claudel,  71  Kan.  441,  80  Pac. 
960,  expressed  the  opinion  that  there  may 
well  be  peculiarities  in  typewritten  letters, 
either  in  the  manner  of  the  writing  or  the 
character  of  the  letters  of  the  typewriter, 
which  will  serve  to  indicate  their  origin. 
These  several  cases  base  the  rulings  which 
have  been  mentioned  upon  the  assumption 
or  proof  that  a  typewriting  machine  may 
possess  an  individuality  which  differentiates 
it  from  other  typewriters  and  which  is 
recognizable  through  the  character  of  the 
work  which  it  produces.  Inasmuch  as  its 
work  affords  the  readiest  means  of  identi- 
fication, no  valid  reason  is  perceived  why 
admitted  or  established  samples  of  that 
work  should  not  be  received  in  evidence 
for  purposes  of  comparison  with  other 
typewritten  matter  alleged  to  have  been 
produced  upon  the  same  machine. 

The  prosecution  was  allowed  to  prove  acts 
done  and  words  spoken  by  the  widow, 
Cynthia  Smith,  in  the  absence  and  without 
the  knowledge  of  the  defendant,  on  the 
ground  that  they  constituted  the  conduct 
and  declarations  of  a  co-conspirator  in 
crime,  and  were  therefore  equally  binding 
upon  him  as  upon  her.  To  justify  the  re- 
ception of  this  evidence,  the  district  attor- 
ney relies  upon  People  v.  McKane,  143  K.  Y. 
455,  38  N.  E.  950,  where  it  was  held  that 
proof  of  the  acts  and  declarations  of  one 
conspirator  done  and  uttered  in  the  execu- 
tion of  a  common   design   was  admissible 
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against  another  party  to  the  conspiracy,  and    Mrs.  Smith's  house  about  three  weeks  after 


that  it  wjis  not  necessary  that  the  con- 
spiracy should  be  charged  in  the  indictment. 
It  is  contended  in  behalf  of  the  appellant, 
however,  that  in  the  present  case  the  acts 
and  declarations  permitted  to  be  proved  took 
place  after  the  conspiracy,  if  there  was  one, 
was  at  an  end  and  its  purpose  had  been 
fully  accomplished;  and,  of  course,  under 
such  circumstances,  the  subsequent  acts  or 
declarations  of  one  conspirator  are  not 
provable  against  another.  People  v.  Mc- 
ijuade,  110  N.  Y.  284,  1  L.R.A.  273,  18  N.  E. 
156. 

An  examination  of  the  facts  a  little  more 
in  detail  shows  that  the  conspiracy  had  not 
terminated  at  the  time  of  the  acts  and  dec- 
larations in  question.    The  will  of  Milan  J. 
Smith,  in  addition  to  the  provisions  already 
mentioned,  contained  a  devise  and  bequest 
of  the  remainder  of  his  estate  to  his  four 
sons,  and  appointed  Irving  £.  Worden,  cash- 
ier of  the  Exchange  National  Bank  of  Olean, 
as  his  executor.    In  the  montli  of  July  pre- 
ceding his  death,  Mr.  Smith  executed  a  cod- 
icil in  which  he  provided  that  in  case  his 
widow  did  not  occupy  the  premises,  of  which 
he  had  given  her  the  use  during  life,  but 
rented  the  same,  then  her  rights,  under  the 
will,  should  cease  and  determine,  and  the 
estate  so  given  to  her  should  become  a  part 
of  his  residuary  estate.     Some  days  later 
the  will  of  Mr.  Smith  was  offered  for  pro- 
bate, and  thereupon   the   defendant  Storrs 
had  a  talk  with  the  attorney,  representing 
the  executor,  in  which  he  stated  that  he  ap- 
peared for  Mrs.   Smith,  that  he  had  just 
returned  from  the  funeral  of  his  own  wife 
and  desired  a  little  delay  in  the  probate  of 
the  will  so  as  to  look  into  the  matter.    Sub- 
sequently a  demand  was  made  by  the  law 
firm  of  Storrs  &  Woodruff,  in  which  the  de- 
fendant was  a  copartner,  upon  the  executor 
for  a  delivery  to  them  of  the  property  men- 
tioned   in    the   alleged    forged    instrument, 
which  was  then  exhibited  to  the  executor, 
but  he  refused  to  deliver  up  the  property. 
Thereupon  an  action  was  commenced  by  the 
^'xecutor  to  recover  the  property  of  his  tes- 
tator which  was  in  Mrs.  Smith's  possession. 
Storrs  &  Woodruff  were  retained  by  Mrs. 
Smith  in  that  action,  and  thereupon  prep- 
arations were  made  for  trial.     That  action 
was  brought  on  for  trial  in  September,  1910, 
and  it  was  during  the  trial  of  that  action 
that  the  alleged  forgery  and  conspiracy  be- 
tween the  defendant  Storrs  and  Mrs.  Smith 
was   disclosed   by  the   confessions   of   Mrs. 
Tilletson.     Her  testimony  was  to  the  effect 
that  she  lived  at  Portville.  knew  Mr.  and 
Mrs.  Smith,  and  know  of  Mr.  Smith's  death ; 
that  she  worked  out  by  the  day,  and  worked 


for  Mrs.  Smith  from  time  to  time;  that  she 

knew  the  defendant  Storrs,  and  saw  him  at   spirator    with    reference 
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the  death  of  Mr.  Smith;  that  he  had  a  type 
writer  with  him,  and  was  engaged  in  the 
sitting  room,  talking  with  Mrs.  Smith  aiul 
writing  upon  the  typewriter;  that  sub^^c- 
quently  Mrs.  Smith  called  her  attention  to 
Exhibit  C,  which  was  the  alleged  forgtul 
paper,  and  stated  that  she  would  do  well 
by  her  if  she  would  swear  to  it,  "and  asked 
me  if  I  would  be  willing  to  swear  that  1 
saw  Mr.  Smith  sign  the  paper."  Much 
other  evidence  was  given  upon  the  subject, 
from  which  the  claim  is  made  that  a  con- 
spiracy was  entered  into  between  the  defend- 
ant Storrs  and  Mrs.  Smith,  by  which  the 
alleged  forged  instrument  should  be  drawn, 
and,  through  it,  she  would  be  able  to  retain 
the  personal  property  that  she  had  in  her 
possession  belonging  to  the  testator's  estate, 
and  also  should  be  able  to  procure  from  the 
executor  the  money  and  securities  held  by 
him  in  the  bank.  The  evidence  would  jus- 
tify the  inference  that,  if  there  was  a  con- 
spiracy, it  continued  after  the  making  of 
the  alleged  forged  instrument.  The  instru- 
ment was  made  before  the  presentation  of 
it  to  Mr.  Worden  at  the  time  that  the  de- 
mand was  made  for  the  money  and  securi- 
ties in  his  possession.  The  conspiracy  did 
not  then  terminate,  for  the  reason  that  Mr. 
Storrs,  through  his  firm,  continued  to  repre- 
sent Mrs.  Smith  in  the  preparation  for  the 
trial  of  the  action  that  was  subsequently 
brought;  and  this  continued  down  to  the 
time  of  the  trial,  and  necessarily  included 
the  period  during  which  Mrs.  Smith  en- 
deavored to  procure  her  evidence  to  sustain 
the  validity  of  the  instrument.  At  least 
upon  this  branch  of  the  case  the  evidence 
was  sufficient  to  carry  the  question  to  the 
jury. 

It  is  true  that  the  forgery  of  the  instru- 
ment, if  it  was  forged,  was  committed  be- 
fore the  effort  was  made  on  the  part  of  Mrs. 
Smith  to  procure  Mrs.  Tilletson  to  testify  in 
her  behalf.  But  the  forgery  was  one  of  the 
steps  necessary  in  order  to  carry  out  the 
conspiracy,  if  such  it  was.  The  intent  and 
purpose  of  the  forgery  still  continued,  with 
a  design  through  it  to  obtain  possession  of 
the  securities  in  the  bank  as  well  as  to  hold 
the  property  that  was  in  her  possession.  If 
the  conspiracy  had  terminated  with  the 
making  of  the  forged  instrument,  then,  of 
course,  the  evidence  referred  to  by  Mrs. 
Tilletson  would  not  have  been  competent  as 
against  the  defendant.  But  if  the  conspiracy 
continued  afterwards,  during  the  time  that 
he  was  advising  her  with  reference  to  his 
preparation  for  the  trial  and  the  procuring 
of  evidence  to  show  that  the  instrument 
was  executed  by  the  testator  in  his  lifetime, 
then  the  acts  and  declarations  of  a  co-con - 

to    the    subject- 
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matter  of  the  conspiracy  became  evidence 
against  him.  I  shall  refer  to  but  a  few 
cases  outside  of  those  cited  by  O'Brien,  J., 
in  the  case  of  People  v.  McKane,  supra. 

In  the  case  of  State  v.  Pratt,  121  Mo. 
56G,  26  S.  W.  666,  it  was  held  that  where 
persons  have  entered  into  a  conspiracy  to 
forge  a  deed,  and  then  to  obtain  money  by 
mortgaging  the  land  and  dividing  the  money 
among  them,  transactions  by  one  conspirator 
l>etween  the  execution  of  the  deed  and  the 
accomplishment  of  the  further  purpose  of 
the  conspiracy  are  admissible  in  evidence 
against  a  co-conspirator  on  a  prosecution  for 
the  forgery.  In  this  case  Sherwood,  J.,  in 
delivering  the  opinion  of  the  court,  says: 
"The  deed  in  this  case,  forged  in  the  name 
of  Bishop  by  Cottrell  and  his  associates,  was 
executed  on  the  9th  day  of  June,  1893.  It  is 
claimed  upon  this  ground  that  any  subse- 
quent transactions  regarding  the  land  trade, 
letters  to,  and  from  Lesueur,  etc.,  were  inad- 
missible against  the  defendant,  because  he 
was  not  shown  to  have  been  a  participant  in 
Huch  subsequent  transactions.  No  rule  of 
law  is  better  settled  than  that  a  conspiracy 
lieing  shown  and  that  conspiracy  ended,  no 
word  of  any  one  of  the  conspirators  can  be 
received  as  incriminating  evidence  against 
any  one  or  more  of  the  others.  This  rule, 
however,  only  applies  where  the  words  are 
merely  narrative  of  a  past  transaction.  It 
does  not  apply  where  the  transaction,  the 
criminal  design,  is  still  pending  and  unac- 
complished. Sometimes  it  is  a  nice  and 
difficult  question  to  determine  when  any 
criminal  design  has  terminated.  In  this 
case,  however,  no  difficulty  arises,  because 
the  aim  and  object  of  the  conspirators  evi- 
dently was  to  so  use  the  land,  as  to  which 
they  had  acquired  a  fictitious  title,  as  to 
divide  the  proceeds  of  their  ill-gotten  gains 
among  themselves,  and,  until  this  was  done, 
the  design  was  still  inchoate  and  pending, 
and  as  shown  by  the  evidence  the  conspir- 
ators were  willing  to  forge  another  deed  if 
necessary  in  order  to  make  their  unlawful 
gains  secure."  Here,  as  we  have  seen,  the 
forging  of  the  deed  had  been  completed,  and 
the  charge  upon  which  the  trial  proceeded 
was  for  the  forgery.  It,  however,  did  not 
terminate  the  conspiracy,  for  the  reason  that 
the  conspirators  designed  to  raise  the  money 
upon  the  land  so  deeded  by  mortgaging  the 
same  and  then  dividing  the  proceeds.  So, 
in  the  case  now  under  review,  the  forging  of 
the  instrument  was  but  one  of  the  steps 
necessary  under  the  conspiracy  to  procure 
the  property  claimed  to  have  been  trans- 
ferred by  the  instrument.  The  obtaining  of 
the  property  still  remained  to  be  carried 
out  under  the  conspiracy. 

In  the  case  of  Com.  v.  Smith,  151  Mass. 
4!)1,  24  N.  E.  677,  the  indictment  was  for 
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arson  to  procure  insurance.  Devens.  J.,  in 
delivering  the  opinion  of  the  court,  says: 
"Where  there  is  evidence  of  a  conspiracy, 
that  the  acts  and  declarations  of  each  con- 
spirator in  pursuance  of  its  objects  and  in 
furtherance  of  the  common  design  are  ad- 
missible against  all  is  well  settled.  Com.  v. 
Waterman,  122  Mass.  43.  The  evidence  of 
Arthur  B.  Kendall's  conversation  could  not 
be  given  in  evidence  without  necessarily  in- 
cluding that  of  his  brother,  and  was  con- 
nected with  acts  done  immediately  there- 
after by  himself  and  the  defendant  George 
T.  Smith  in  reference  to  the  disposition  of 
the  trunks,  etc.  Even  if  those  declarations 
or  conversations  were  subsequent  to  tht- 
burning,  they  were  still  made  during  the 
pendency  of  the  criminal  enterprise.  They 
were  not  recitals  of  past  occurrences,  but 
were  connected  with  acts  done  evidentl}^  to 
shield  the  conspirators  from  the  conse- 
quences of  their  crime."  In  the  case  of  a 
larceny  perpetrated  by  two  or  more,  the 
conspiracy  continues  so  long  as  the  stolen 
property  has  not  been  divided  or  disposed 
of  according  to  the  plan  of  the  conspirators. 
Baker  v.  State,  80  Wis.  416,  60  N.  W.  518; 
State  V.  Thaden,  43  Minn.  263,  46  N.  W. 
447.  See  also  2  Bishop,  New  Crim.  Proc. 
§  230.  Under  the  circumstances,  therefore, 
it  was  proper  to  lay  the  testimony  as  to 
Mrs.  Smith's  acts  and  declarations  before 
the  jury,  to  be  considered  by  them  if  they 
found  the  existence  of  a  conspiracy  and  its 
continuance  up  to  the  time  when  the  aetb 
were  done  and  the  declarations  were  made. 
Notwithstanding  all  that  has  been  said 
thus  far,  however,  it  is  manifest  that  one  er- 
ror was  committed  upon  the  trial  of  so  seri- 
ous a  character  as  not  only  to  justify,  but 
demand,  a  reversal  of  the  judgment.  Thi» 
was  the  exclusion  of  testimony  offered  in 
behalf  of  the  defendant  to  the  effect  that 
Milan  J.  Smith  had  stated  to  the  witness 
some  time  in  the  summer  of  1909  that  be 
had  given  his  automobile  to  his  wife.  Here 
was  a  statement  made  by  a  person  now  de- 
ceased against  the  interest  of  the  declarant, 
and  the  defendant  was  entitled  to  the  bene- 
fit of  it.  It  is  well  settled  that  the  declara- 
tions of  a  deceased  grantor  of  real  estate  in 
reference  to  the  title  thereto  and  against 
his  interest,  made  at  a  time  when  he  is  in- 
possession  of  the  land,  are  admissible  even 
in  an  action  against  a  person  who  claims 
nothing  under  the  grantor  and  is  not  strict- 
ly in  privity  with  him.  Lyon  v.  Ricker, 
141  N.  Y.  226,  36  N.  E.  189;  Tompkins  v, 
Fonda  Glove  Lining  Co.  188  N.  Y.  261.  80 
N.  E.  933.  Cases  in  other  jurisdictions  il- 
lustrative of  this  rule,  asserting  the  admis- 
sibility of  the  declarations  of  a  deceased 
occupant  of  real  estate  in  disparagement  of 
his  own  title,  are  MarcT  v.  Stone,  8  Cush. 
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4,  54  Am.  Dec.  736;  Currier  t.  Gale,  14 
Oray,  504,  77  Am.  Dec.  343,  and  Smith  v. 
Moore,  142  N.  C.  277,  7  L.R.A.(N.S.)  684, 
65  S.  £.  276.  Professor  Wigmore,  in  dis- 
cuBsing  this  exception  to  the  hearsay  rule 
which  permits  evidence  of  declarations 
against  interest,  says  that  a  statement 
' 'predicating  of  oneself  a  limited  interest,  in- 
stead of  a  complete  title,  to  property,  as- 
serts a  fact  decidedly  against  one's  interest 
and  has  always  been  so  regarded."  2  Wig- 
more,  Ev.  §  1458.  Still  more  manifestly 
against  interest  is  a  statement  which 
amounts  to  a  denial  of  any  interest  what- 
ever in  the  property, — such  as  is  involved  in 
the  declarations  by  the  previous  owner  that 
lie  had  given  it  away.  This  was  the  charac- 
ter of  the  declaration  attempted  to  be 
proved  in  the  case  at  bar. 

It  is  true  that  tlie  declaration  was  that  of 
an  assignor  of  personal  property  as  to  whose 
declarations  a  diflfereut  rule  applies  in  this 
Htate  from  that  which  has  been  mentioned  in 
the  case  of  a  grantor  of  real  property.  In 
New  York  for  many  years  the  courts  have 
consistently  adhered  to  the  doctrine  origi- 
nally laid  down  by  the  old  court  of  errors 
in  Paige  v.  Cagwin,  7  Hill,  361,  to  the  effect 
that  the  declaration  of  a  vendor  of  chattels 
or  the  assignor  of  a  chose  in  action,  made  he- 
fare  he  parted  with  his  interest  therein, 
are  not  admissible  against  his  vendee  or 
assignee.  The  rule  laid  down  in  Paiue  v. 
(^agwin,  supra,  is  subject  to  the  exception, 
however,  that  where  the  party  against  whom 
the  declarations  are  offered  claims  as  a  rep- 
resentative of  the  person  making  them,  as 
an  executor  or  administrator,  or  is  identi- 
fied in  interest  with  him,  such  declarations 
are  admissible.  "The  declarations  of  an  in- 
testate, or  of  a  testator,  touching  the  title 
to  personal  property,  or  establishing  a  de- 
fense to  a  claim  asserted  by  the  executor  or 
administrator,  or  a  demand  against  the  es- 
tate he  represents,  are  constantly  received 
upon  this  ground."  Von  Sachs  v.  Kretz, 
72  N.  Y.  648,  555.  It  follows  that  the  dec- 
laration of  Milan  J.  Smith  that  he  had 
>riven  his  automobile  to  his  wife  would  be 
provable  by  way  of  defense  to  a  claim  by  his 
executor  that  it  constituted  a  portion  of 
Ills  personal  estate;  and,  this  being  so,  we 
think  it  was  provable  in  behalf  of  the  de- 
fendant in  the  present  action.  Any  compe- 
tent evidence  that  went  to  show  that  the 
automobile  had  been  transferred  by  Milan 
J.  Smith  to  his  wife  was  in  derogation  of 
the  claim  of  his  executor.  It  was  confirm- 
atory of  the  truth  of  the  recitals  in  the 
disputed  document,  and  therefore  tended  to 
some  extent  to  establish  its  genuineness. 

The  district  attorney  insists  that  only 
Hiich  declarations  against  interest  as  were 
made  after  the  date  of  the  disputed  docu- 
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ment  could  properly  be  proved,  and  that  the 
declarations  here  sought  to  be  proved  were 
not  shown  to  have  been  made  subsequent  to 
the  time  of  the  execution  of  the  instrument, 
if  it  ever  was  executed.  The  exception  to 
the  hearsay  rule,  however,  is  not  thus  lim- 
ited, where  the  declarations,  as  in  the  pres- 
ent case,  relate  to  matters  stated  in  the  in- 
strument by  way  of  the  recital  of  past 
events,  which  must  necessarily  have  pre- 
ceded its  execution.  The  document  recites 
the  fact  that  Mr.  Smith  had  previously 
given  his  touring  car  to  his  wife.  The  con- 
tention of  the  prosecution  was  that  he  had 
never  given  it  to  her  at  all,  and  that  the 
instriunent  reciting  the  gift  was  a  forgery. 
It  was  therefore  competent  to  confirm  the 
recital,  and  thus  strengthen  the  probability 
that  the  instrument  was  genuine  by  provin^v- 
declarations  by  Mr.  Smith  at  any  time  to 
the  effect  that  he  had  made  the  gift.  The 
ruling  which  denied  the  defendant  this  right 
deprived  him  of  material  evidence  which 
could  hardly  have  failed  to  be  helpful  to 
his  case;  and  it  is  impossible  to  hold  that 
the  defense  was  not  seriously  prejudiced 
thereby. 

On  account  of  this  momentous  error, 
which  is  too  grave  to  be  overlooked  on  any 
theory  of  appellate  procedure  in  criminal 
eases,  the  judgment  should  be  reversed  and 
a  new  trial  ordered, 

Gullen,  Oh.  J.,  and  Haight,  Vann, 
Werner,  and  Hlscock,  JJ.,  concur.  Gray,, 
J.,  absent. 


NORTH   CAROLINA   SUPRSMK 
COURT. 

G.  C.  HOWELL,  Appt^ 

V. 

EDITH  HOWELL  et  aL 

(—  N.  0.  — ,  78  S.  E.  222.) 

Parent  and  child  —  abduction  —  right 
of  action. 

1.  A  father  of  a  minor  child,  the  custody 

Note,  —  Civil   action   for   abduction    of 

child. 

T.  Introductory,   868. 
II.  Theories  of  action. 

a.  Action  based  on  services,  868. 

b.  Action     not    based     on     service^ 

870. 

III.  Enticement  and  harboring,  871. 

IV.  Who  may  recover,  872. 
V.  Damages. 

a.  In  general,   873. 

b.  Feelings.   874. 

c.  Exemplary  damages,  874« 
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of  which  has  been  left  open  in  a  divorce 
proceeding,  may  maintain  an  action  againat 
II  is  former  wife  and  those  assisting  her  for 
the  abduction  and  concealment  of  the  child, 
Although  the  child  was,  at  the  time  of  the 
<iecree,   is  the  mother's  possession. 

Damafires  *  abduction  —  measure. 

2.  The  damages  for  abduction  of  a  minor 
<^hild  are  not  limited  to  loss  of  service,  but 
include  compensation  for  expense  and  in- 
jury, and  punitive  damages  for  the  wrong 
done  the  parent  in  his  affect ionn  and  the 
destruction  of  his  household. 

(May  22,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Yancey  County 
in  defendants'  favor  in  an  action  brought 


to  recover  damages  for  the  alleged  abduction 
of  plaintiff's  child.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudglns,  Watson,  &  Watson 
and  A.  Hall  Johnston  for  appellant. 

Clark,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  entered  into  a  contract  with 
his  wife,  the  defendant  Edith  Howell,  and 
the  defendant  G.  A.  Briggs,  her  father,  that 
the  daughter  of  the  plaintiff,  Lucy  Howell, 
might  remain  with  her  mother,  Edith  How^- 
ell,  at  the  home  of  said  G.  A.  Briggs,  until 
said  child  should  reach  the  age  of  six  years, 
when  she  should  be  returned  to  the  father. 
The  plaintiff,  soon  after  said  contract,  ob- 
tained a  divorce  from  his  wife  on  the  ground 


Vr.  Election,  874. 
VII.  Miscellaneous,  874. 

J.  Introductory, 

As  the  opinion  in  Howell  v.  Howell 
points  out,  it  was  anciently  considered 
that  an  action  for  damages  for  abduction 
of  an  infant  child  as  such  was  confined 
to  an  heir,  being  grounded  in  his  case  upon 
the  theory  that,  by  the  abduction,  the 
parent  lost  the  benefit  of  the  marriage. 
But  the  master  had  an  action  for  the  ab- 
duction of  his  servant  on  account  of  the 
loss  of  the  servant's  services,  and  as  the 
father  had  a  right  to  the  services  of  his 
infant  child,  an  action  would  lie  on  the 
theory  that  his  child  was  his  servant. 

And  (speaking,  without  reference  to  ac- 
tions for  seduction,  with  which  this  note 
is  not  concerned)  it  is  in  general  upon  this 
theory  that  the  action  has  been  main- 
tained down  to  the  present  time,  except 
that  there  has  been  in  some  cases  a  relaxa- 
tion of  the  rule  to  the  extent  that  the 
services  need  not  be  actual,  but  may  be 
constructive.  It  may  be  doubted  whether, 
with  the  exception  of  Kirkpatrick  v.  Lock- 
hart,  2  Brev.  276,  Howell  v.  Howell  is 
mot  tiie  only  case  where  a  recovery  has  been 
sustained  upon  any  theory  other  than  that 
•of  the  right  to  services,  and  tlie  reader 
will  see  that  it  does  not  seem  necessary 
-that  the  court  should  have  gone  further 
in  Howell  v.  Howell  than  to  hold  that 
the  court  would  presume  that  a  child  six 
years  old  was  able  to  render  services. 

Actions  for  seduction  are  excluded,  also 
eases  where  the  procurement  was  for  pur- 
poses of  seduction.  See  Bradlev  v.  Shafer, 
64  Hun,  428,  19  N.  Y.  Supp.  640. 

Cases  against  women  for  abduction,  when 
the  ground  of  the  charge  is  procuring  the 
daughter  of  the  plaintiff  as  an  inmate  of 
a  house  of  ill  fame,  etc..  arc  excluded,  as 
•  belonging  generally  to  the  subject  of  se- 
duction. See  Dobson  v.  Cothran,  34  S.  C. 
518,  13  S.  E.  679. 

Cases  in  relation  to  apprentices,  or  guar- 
dian and   ward,  are  also  excluded,  as  are 
those  arising  under  particular  statutes  giv- 
ing a  right  of  action 
4,1  L.R.A.(N.S.) 


II,  Theories  of  action, 
a.  Action  "based  on  services. 

The  father  is  entitled  to  the  services 
of  his  minor  child,  who  is  therefore  hin 
servant,  and  for  the  loss  of  the  services 
of  such  servant  he  may  recover  damages 
from  one  who  abducts  or  entices  liim  away, 
or  harbors  him. 

Bundy  v.  Dodson,  28  Ind.  295  (enticing 
away,  and  inducing  him  to  enter  the  army 
as  the  defendant's  substitute) :  Covert  v. 
Qrav.  34  How.  Pr.  460  (the  same) ;  Caughev 
v.  Smith,  47  N.  Y.  244  (harboring  for 
same  purpose) ;  Grand  Rapids  k  I.  R. 
Co.  V.  Showers,  71  Ind.  451  (employing 
against  will  of  parent) ;  Everett  v.  Sher- 
fey,  1  Iowa,  356  (harboring)  ;  Washburn 
V.  Abrams,  122  Ky.  53,  90  S.  W.  997  (de- 
taining; obiter) ;  Hare  v.  Dean,  90  Me.  308, 
38  Atl.  227  (enticing) ;  Loomis  v.  Deets, 
—  Md.  — ,  30  Atl.  612  (judgment  for  the 
defendant  on  the  facta) ;  Stowe  v.  Hey- 
wood,  7  Allen,  118  (harboring);  Magec 
v.  Holland,  27  N.  J.  L.  86,  72  Am.  Dec. 
341  (abducting)  ;  Sargent  v.  Mathewson, 
38  N.  H.  54  (harboring) ;  Moritz  v.  Gam- 
hart,  7  Watts,  302,  32  Am.  Dec.  762  (ac- 
tion by  one  in  loco  parentis  for  enticing 
awav) ;  Evans  v.  Walton,  L.  R.  2  0.  P. 
615,' 36  L.  J.  C.  P.  N.  S.-307,  17  L.  T. 
N.  S.  92,  15  Week.  Rep.  1062  (enticing)  ; 
Plummer  v.  Webb,  4  Mason,  380,  Fed.  Cas. 
No.  11,233  (libel  in  admiralty);  Sherwood 
V.  Hall,  3  Suran.  127,  Fed.  Cas.  No.  12,777 
(the  same) ;  Tillmore  v.  Moore,  5  Hughes, 
217,  4  Fed.  231  (the  same) ;  The  Platina, 
3  Ware.  180,  Fed.  Cas.  No.  11,210  (the 
same) ;  Steele  v.  Thacher,  1  Ware,  91,  Fed. 
Cas.  No.  13,348  (the  same,  dismissed  on 
the  facts)  :  see  also  Butterfield  v.  Ashley, 
6  Cush.  240:  and  Butterfield  v.  Ashley,  2 
Gray,  254,  where  verdicts  for  the  plain- 
tiff *  were  set  aside  on  the  ground  that 
enticement  was  not  shown. 

The  gravamen  of  the  action  is  per  quod 
aervitium  amisit. 

In  Magee  v.  Holland,  27  N.  J.  L.  86,  72 
Am.  Dec.  341,  the  court,  in  holding  that 
an  action  of  abduction  must  befound^  upon 
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of  her  adultery^  and  the  decree  provided 
that  the  custody  of  the  child  should  be  left 
open  for  further  orders  of  the  court.  There 
has  been  no  decree  fixing  the  custody  of 
said  child.  It  is  alleged  in  the  complaint 
that,  a  few  days  prior  to  the  child's  attain- 
ing six  years  of  age,  the  defendant  Edith 
Howell,  with  the  advice  and  assistance  of 
her  oodefendant,  6.  A.  Briggs,  spirited  the 
child  away  beyond  the  state  to  some  place 
unknown  to  the  plaintiff.  The  complaint 
asks  judgment  against  the  defendant  O.  A. 
Briggs  for  damages,  and  against  both  de- 
fendants for  the  custody  of  said  child  if  she 
can  be  located,  and  for  a  rule  upon  the  de- 
fendant Briggs  requiring  him  to  disclose 
the  present  whereabouts  and  residence  of  the 
plaintiff's  child. 


Abduction  is  usually  prosecuted  on  tlif* 
criminal  side  of  the  docket.  But  there  arc*- 
many  cases  in  which  damages  have  been 
recovered  for  wrongful  abduction.  The 
court  having  dismissed  the  action  upon  the 
pleadings,  we  must  take  the  statements  in 
the  complaint  to  be  true,  because,  by  the 
dismissal  of  the  action,  the  plaintiff  ha» 
been  debarred  the  opportunity  of  proving  hifr 
allegation  to  be  true.  The  question  i» 
whether  the  complaint  states  a  cause  of  ac- 
tion. 

'  In  Harris  v.  Harris,  115  N.  C.  589,  44  Am. 
St.  Rep.  471,  20  S.  £.  187,  it  was  held 
that  a  father  who  was  entitled  to  the  cus- 
tody of  the  child  might  recover  damages  on 
a  bond  given  for  the  return  of  the  child  to 
his  custody,  for  failure  to  do  so.    A  grave 


the  loss  of  the  child's  services,  regretted 
that  the  doctrine  proposed  by  GlanVille 
J.,  in  his  dissenting  opinion  in  Barham 
V.  Dennis,  quoted  in  Howell  t.  Howell, 
did  not  prevail,  and  he  says:  "There 
does  not  seem,  however,  to  have  been  any 
ease  in  England  or  America  where  a  father 
has  recovered  damages  for  the  abduction 
of  his  children,  the  uniform  language  of  the 
cases  being  that  he  can  only  sustain  his 
action  where  there  has  been  actually  or 
constructively  a  loss  of  service.  .  .  . 
It  must  be  held,  I  think,  as  the  well-es- 
tablished law,  which,  however  unreasonable 
originally,  it  is  too  late  now  to  disturb,  that 
a  parent's  right  of  action  for  the  abduc- 
tion or  injury  of  his  children  must  be 
founded  on  the  loss  of  their  services,  or 
for  actual  expenses  and  trouble  in  curing 
them,  while  minors  under  his  roof.  The 
charge  that  the  action  might  be  sustained 
without  any  proof  of  loss  of  service  was 
therefore,  perhaps,  erroneous.  But  there 
was  ample  proof  of  such  loss.  The  jury  had 
a  right  to  infer  it  from  the  fact  that  they 
were  minors  of  from  the  age  of  three  to 
six,  residing  in  their  father's  family.  Acts 
of  service  were  also  sworn  to." 

The  inclusion  in  damages  of  injury  to 
the  feelings  and  of  exemplary  damages  is 
not  incompatible  with  this  theory  of  the 
action.  Magee  v.  Holland,  supra.  Indeed, 
these  e' asses  of  damages  are  allowable*  in 
actions  for  enticement  of  a  servant.  Sec 
7  Labatt,  Mast.  &  S.  §  2611. 

And  the  similar  inclusion  in  damages 
of  the  expenses  of  pursuit  is  likewise  not 
inconsistent  with  the  theory.  Magee  v.  Hol- 
land, supra. 

The  theory  of  service  has,  however,  been 
considered  "almost  fictitious."  Moritz  v. 
Gamhart,  7  Watts.  302,  32  Am.  Dec.  762, 
where  the  court  said:  "So  late  as  Barham 
V.  Dennis,  Cro.  Eliz.  pt.  2,  p.  770,  a  father 
had  no  remedy  for  the  abduction' of  any  of 
his  children  but  the  heir  at  law;  at  this 
day,  by  means  of  a  servitude  almost  ficti- 
tious, power  is  put  into  his  hands  to  re- 
dresfi  almost  every  injury  that  may  be 
done  to  them." 
45  L.R.A.(X.S.) 


Proof  of  hiring. 

It  is  stated  in  Moritz  v.  Gamhart,  supra, ' 
that  undoubtedly  proof  of  hiring  was  neces- 
sary at  common  law,  but  that  this  rule  i» 
now  so  far  relaxed  "that  employment  of  a 
child  in  acts  of  service  is  equivalent  to  a 
state  of  servitude."    But  any  such  common- 
law  rule  was  denied  in  Evans  v.  Walton, 
L.  R.  2  C.  P.  615,  where  the  court  said: 
"No  authority  is  to  be  found  where  it  ban 
been   held   that   in   an  action   for  enticing 
away    the    plaintiff's    daughter    a    binding 
contract   of   service   must  be   alleged   and. 
proved.     But  there  are  abundant  authori- 
ties to  show  the  contrary.    It  is  said  that- 
the  case  of  seduction  is  anomalous  in  th'xA 
respect.     There  is,  however,  no  foundation^ 
for  that  assertion.    In  the  case  of  an  action 
for  the  seduction  of  a  daughter,  no  proor 
ot  service  is  necessary  beyond  the  services- 
implied  from  the  daughter's  living  in  her 
father's  house  as  a  member  of  his  family.. 
So,  in  the  case  of  an  action  for  assaulting 
the  plaintiff's  infant  son  or  daughter,  no* 
evidence  of  service  is  necessary  beyond  that 
which  the  law  will  imply  as  between  parent: 
and  child." 

Actual  and  constructive  services. 

It  seems  to  have  been  generally  considered 
that  the  services  lost  must  have  been  actual. 
Even  in  Magee  v.  Holland,  supra,  where  the 
court  stated  that  there  can  he  a  recovery- 
only  when  there  has  been  * 'actually  or  con- 
structively a  loss  of  service,"  it  inclined  to 
the  view  that  actual  loss  was  necessary. 

In  Rising  v.  Dodge,  2  Duer,  42,  where  the 
plaintiff  sought  to  recover  the  value  of  the 
services  of  his  minor  child,  and  it  wa.s 
found  that  the  child  was  incapable  of  ren- 
dering service,  a  verdict  for  the  defendant 
was  not  disturbed  in  a  case  where  there  wns- 
evidence  of  a  technical  abandonment  on* 
the  part  of  the  plaintiff. 

And  in  Caughey  v.  Smith,  47  N.  Y.  244,. 
it  was  stated  that,  "to  maintain  an  ac- 
tion for  enticement  from  service,  it  must 
appear  that  the  child,  apprentice  or  serv- 
ant, was  at  the  time  in  the  actual  service 
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wrong  was  done  the  plaintiff  if,  as  the  com- 
plaint avers,  his  child  was  taken  out  of  the 
state  or  secreted  by  the  mother,  with  the  aid 
and  assistance  of  the  defendant  G.  A.  Briggs. 
If  the  child  were  in  the  state,  this  action 
can  be  maintained  for  the  production  of  the 
child  before  the  judge,  who  upon  hearing  the 
evidence  would  award  her  custody.  As  to 
the  defendant  G.  A.  Briggs,  if  the  allega- 
tions of  the  complaint  are  proven  to  be  true, 
he  is  clearly  liable  for  damages. 

It  is  true  that  at  common  law  abduction 
of  a  female  for  immoral  purposes  was  not  an 
offense  (State  v.  Sullivan,  85  N.  C.  606); 
but  as  Judge  Settle  remarked  in  State  v. 
Oliver,  70  N.  G.  60  (referring  to  the  com- 
mon-law right  of  a  husband  to  whip  his 
wife),    "We     .     .     .    have    advanced    from 


that  barbarism,"  to  some  extent* by  Laws 
1879,  chap.  81,  now  Revisal  3358,  which 
makes  abduction  under  some  circumstances 
an  offense  if  the  child  is  under  fourteen 
years  of  age  (State  v.  George,  93  N.  0. 
567;  State  v.  Chisenhall,  106  N.  0.  676,  11 
S.  £.  518;  State  v.  Burnett,  142  N.  C.  579, 
55  S.  E.  72). 

At  the  common  law,  abduction  of  a  child 
was  not  an  offense.  State  v.  Rice,  76  N.  C. 
194.  But  Blackstone,  3  Com.  140,  holds  that 
a  civil  action  lay  therefor,  and  that  a  father 
could  recover  damages,  though  he  says  it 
was  a  doubtful  question,  on  which  the  au- 
tliorities  were  divided,  whether  a  father 
could  recover  for  the  abduction  of  anv  other 
cliild  than  the  oldest  son  and  heir.  In  Bar- 
ham  V.  Dennis,  Cro.  Eliz.  pt.  2,  p.  770,  it  was 


of  the  parent  or  master;"  and   this   was 
the  view  taken  in  Kenney  v.  Baltimore  ft 
•0.    R.    Co.    101    Md.    490,    1    L.R.A.(N.S.) 
205,  61  Atl.  591. 

But,  as  heretofore  stated,  some  of  the 
modern  cases  do  not  require  that  there  be 
actual  loss  of  services.  Thus,  it  has  been 
held  that  the  action  rests  on  the  right  to 
service,  and  not  upon  actual  services,  and 
that  therefore  it  is  no  defense  that  the 
child  is  too  young  to  render  any  actual 
services.  Clark  v.  Barer,  32  Ohio  St. 
299,  30  Am.  Rep.  593. 

In  Soper  v.  Igo,  121   Ky.  550,  1  L.R^A.. 
(N.S.)    362,  123  Am.   St.  Rep.  212,  89   S. 
W.  538,  11  Ann.  Cas.  1171,  the  court  said, 
obiter:  "It  has  always  been  the  law  that 
if    anyone    wrongfully    abduct8     from     the 
father  one  of  his  children,   he   can   main- 
tain an  action  against  the  wrongdoer  for 
damages,    based    upon    the    principle    that 
the   father   has   the   right   to    the    services 
of  his  child, — ^it  matters   not   whether  the 
child    renders    such    services, — ^and,    having 
•such   a  right  upon  which   to  base  his  ac- 
-tion,   he   is  not  confined   in   a  recovery  to 
-the    loss    of   services    alone,    but   may    re- 
■cover   damages   for   injury   to   his   feelings 
:.and    the    loss    of    the    companionship    of 
his   child.'*     This   is  quoted    in    Washburn 
'V.    Abrams,    122    Ky.    53,    90    S.    W.    997 
t{ohiter), 

'  And  thus  it  has  been  held  that  it  is  no 
defense  that  the  child  at  the  time  of  the 
defendant's  wrongful  act  was  not  an  in- 
mate of  his  father's  house. 

Thus,  in  Hare  v.  Dean,  90  Me.  308,  38 
Atl.  227,  an  action  on  the  case  for  enticing 
A  daughter  to  leave  her  home  and  her  par- 
ents' service,  the  court  said:  "The  criter- 
ion of  the  parents'  right  of  action  is  not 
the  will  of  the  child,  but  the  will  of  the 
parents;  and  it  is  immaterial  tlat,  at 
the  time  of  the  alleged  wrongful  act  of 
the  defendant,  the  child  wa«  not  actually 
a  member  of  the  parents'  household,  pro- 
vided they  had  a  right  to  recall  her  to 
their  custody  and  service." 

And  in  Steele  v.  Thacher,  1  Ware,  91, 
Fed.  Cas.  No.  13,348,  where  libel  for  the 
abduction  of  a  son  in  admiralty  was  dis- 
45  L.R.A.(N.S.) 


missed  on  the  facts,  the  court  said:  "It 
seems  to  me,  .  .  .  that  the  abduction 
of  a  minor  child,  and  withdrawing  him 
from  the  supervision  and  control  of  the 
parent,  even  if  he  is  not  an  inmate  of 
his  father's  family,  and  though  he  may  be 
principally  left  to  support  himself  by'  his 
own  exertions,  unless  it  appears  that  the 
father  has  abandoned  all  care  of  his  child, 
is  a  wrong  to  the  parent  for  which  he  is 
entitled  to  a  remedy." 

Form  of  action. 

An  action  for  abducting  or  taking  away 
a  minor  child  was  properly  brought  in 
trespass  (Wheeler  v.  Price,  21  R.  I.  99. 
41  Atl.  894:  Vaughan  v.  Rhodes,  2  M'Cord. 
L.  227,  13  Am.  Dec.  713) ;  but  it  has  been 
said  that  such  action  might  have  been 
brought  in  case  (Wheeler  v.  Price,  supra)  ; 
and  in  Jones  v.  Tevis,  4  Litt,  (Ky.)  25, 
14  Am.  Dec.  98,  the  court,  while  not  ex- 
pressing an  opinion,  thought  there  were 
strong  reasons  for  such  a  view.  Where  no 
force  is  employed,  there  is  no  objection  to 
the  action  being  in  case.     Ibid. 

In  Somboy  v.  Loring,  2  Cranch.  C.  C. 
318,  Fed.  Cas.  No.  13,168,  which  was  tres- 
pass vi  et  wrmis  for  taking  away  the  plain- 
tiff's son  and  servant,  per  quod  aervitium 
amisit,  it  was  held  that  it  was  "necessary 
for  the  plaintiff,  in  this  action  of  trespass 
vi  et  armia,  to  prove  either  actual  force,  or 
a  knowledge  on  tiie  part  of  the  defendant 
that  the  young  man  was  under  age." 

b.  Action  not  baaed  on  services. 

The  theory  of  Howell  v.  Howetx,  that 
modem  decisions  have  disposed  of  the  idea 
that  the  action  is  founded  upon  loss  of 
services,  is  supported  in  Kirkpatrick  v. 
Lockhart,  2  Brev.  276,  where  it  was  held 
that  an  action  of  trespass  vi  et  armis  lies 
by  the  father  for  abduction  of  his  daughter, 
though  theVe  be  no  special  damages  alleged. 
The  court  said,  after  referring  to  several 
seduction  cases:  "I  mention  these  casef^ 
to  exhibit  the  true  foundation  of  these 
kinds  of  actions,  and  to  show  that  the 
allegation   of  special   damage  per  quod   is 
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held  that  be  could  not.  But  later  cases  held 
that  an  action  would  lie  for  taking  away 
any  of  the  children,  because  the  parent  ''had 
an  interest  in  them  all.''  It  is  interesting 
to  quote  the  reasoning  of  the  courts  at  com- 
mon law  as  given  in  Barham  v.  Dennis,  su- 
pra. Anderson,  Walmsley,  and  Kingsmil, 
J  J,,  said:  "Tlie  father  should  not  have  an 
action  for  the  taking  of  any  of  his  children 
which  is  not  his  heir;  and  that  is  by  reason 
the  marriage  of  his  heir  belongs  to  the  fa- 
ther, but  not  of  any  other  sons  or  daugh- 
ters; and  by  reason  of  this  loss  only,  the 
action  is  given  unto  him;  the  writ  in  the 
Register  is  for  the  son  and  heir,  or  daughter 
and  heir,  only;  \vhich  proves  that  the  law 
hath  always  been  taken  that  the  action  lies 
not  for  any  other  son  or  daughter.    And  al- 


though it  hath  been  said  that  a  writ  of  tres- 
pass lies  for  divers  things  whereof  none  of 
them  are  in  the  Register;  and  it  hath  been 
adjudged  that  it  lies  for  a  parrot,  a  popin- 
jay, a  thrush,  and,  as  14  Hen.  VIII.  is,  for 
a  dog;  the  reason  thereof  is,  because  the 
law  imputes  that  the  owner  hath  a  property 
in  them.  .  .  .  But  for  the  taking  of  a 
son  or  daughter  not  heir,  it  is  not  upon  the 
same  reason,  and  therefore  not  alike.  Here 
the  father  hath  not  any  property  or  interest 
in  the  daughter  which  the  law  accounts  may 
be  taken  from  him."  Glanvile,  J.,  dissent- 
ing, said:  "The  father  hath  an  interest  in 
every  of  his  children  to  educate  them,  and 
to  provide  for  them,  and  he  hath  his  com- 
fort by  them;  wherefore  it  is  not  reasonable 
that  any  should  take  them  from  him,  and  to 


founded  on  a  mere  fiction,  which  seems  to 
have  been  suggested  by  a  narrow,  techni- 
cal mind,  or  to  have  originated  in  a  base 
and  sordid  principle  of  pecuniary  interest. 
In  truth  and  justice,  it  forms  no  essential 
ingredient  in  the  cause  of  action,  and  is 
unworthy  of  the  notice  of  an  enlightened 
and  feeling  judicatory.  We  are  therefore 
of  opinion  there  is  no  necessity  to  resort 
to  this  absurd  fiction,  to  support  an  ac- 
tion BO  well  founded  in  justice,  reason, 
and  policy.  The  true  ground  of  action 
cannot  be  the  loss  of  service,  for  a  child 
may  be  of  an  age  so  tender,  or  of  a  con- 
stitution so  delicate,  as  to  be  incapable 
of  rendering  any  service.  The  true  ground 
of  action  is  the  outrage  and  deprivation; 
the  injury  the  father  sustains  in  the  loss 
of  his  child;  the  insult  offered  to  his  feel- 
ings; the  heartrending  agony  he  must  suf- 
fer in  the  destruction  of  his  dearest  hopes; 
and  the  irreparable  loss  of  that  comfort 
and  society  which  may  be  the  only  solace 
of  his  declining  age." 

It  is  not  clear  how  far  the  court  in- 
tended to  go  in  Selman  v.  Barnett,  4  €ra. 
App.  375,  61  S.  E.  601,  where  it  was  held 
that  the  maternal  grandmother  of  a  child 
whose  mother  is  dead,  and  whose  father 
has  disappeared,  is  entitled  to  recover  dam- 
ages for  the  enticing  and  decoying  away  of 
the  child,  on  a  petition  alleging  the  entic- 
ing and  the  rignt  of  the  plaintiff  to  the 
custody,  society,  and  control  of  the  child; 
and  that  the  jury  might  give  exemplary 
damages.  The  court  said:  "She  has  the 
right  to  the  custody  and  control  of  the 
child.  .  .  .  She  is  entitled  to  its  pos- 
session: and  when  the  defendant  unlaw- 
fully deprived  her  of  that  possession,  he 
was  guilty  of  such  a  physical  invasion  of 
her  rights  as  constitutes  an  actionable 
wrong.  .  .  .  The  law  presumes  general 
damages  from  such  a  wrong,  and  the  plain- 
tiff says  that  she  is  entitled  to  punitive 
damages.  ...  In  any  event,  the  plain- 
tiff is  entitled  to  recover,  for  the  physical 
invasion  of  her  right  of  possession  as  a 
parent,  nominal  damages,  if  no  more;  and 
under  the  allegations  of  this  petition,  from 
which  it  appears  that  the  violation  as 
45  L.R.A.(N.8.) 


alleged  is  flagrant,  the  jury  would  have 
the  right  to  punish  the  offender  in  exemp- 
lary damages.  It  is  unnecessary  to  de- 
termine whether  the  plaintiff  is  entitled  to 
recover  the  value  of  the  child's  services, 
under  the  present  petition,  because  the 
allegations  are  not  definite  enough  upon 
that  subject  to  authorize  recovery.  If  the 
petition  were  amended,  and  supported  by 
proper  proof,  it  might  be  that  the  plaintiff 
could  recover  for  whatever  the  jury  thought 
to  be  the  value  of  the  services  of  the  child. 
The  demurrer  should  have  been  overruled, 
and  the  plaintiff  allowed,  if  she  could,  to 
prove  the  allegations  of  her  petition,  which 
entitled  her  to  general  damages." 

Mil.  Enticement  and  harharing. 

For  the  earlier  cases  on  what  is  such 
enticing  and  harboring  as  will  support 
an  action,  see  the  note  to  Kenney  v.  Balti- 
more &  0.  R.  Co.  1  L.R.A.(N.S.)   205. 

Where  a  son  voluntarily  leaves  his 
father's  control,  no  action  can  be  main- 
tained for  enticing  him  away.  Soper  v. 
Crutcher,  29  Ky.  L.  Rep.  1080,  96  S.  W. 
907. 

Enticing  for  purposes  of  marriage. 

A  parent  cannot  maintain  an  action 
against  a  person  who  has  enticed  or  in- 
duced his  minor  daughter  to  enter  into  a 
lawful  marriage,  as  by  such  marriage  his 
right  to  her  services  is  lost.  Jones  v. 
Tevis,  4  Litt.  (Ey.)  25,  14  Am.  Dec.  98; 
Hervey  v.  Moslev,  7  Gray,  479,  66  Am. 
Dec.  515;  Aldrich  v.  Bennett,  63  N.  H. 
415,  56  Am.  Rep.  529. 

But  the  loss  of  services  prior  to  the 
marriage  may  be  recovered.  Jones  v. 
Tevis,  4  Litt  (Ky.)  25,  14  Am.  Dec.  98. 

In  Goodwin  v.  Thompson,  2  G.  Greene, 
329,  the  court  answers  in  the  negative 
the  following  question:  'Tan  a  father 
maintain  an  action  of  trespass  on  the  case, 
and  recover  damages  for  the  loss  of  serv- 
ice, etc.,  against  a  person  or  persons  for 
procuring  the  marriage  of  his  daughter, 
who  is  a  minor,  when  she  has  voluntarily 
and  in  good  faith  entered  into  the  marriage 
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do  him  such  an  injury,  but  that  he  should 
liave  his  remedy  to  punish  it."  The  major- 
ity of  the  court  are  sustained  by  the 
form  of  the  writ  as  preserved  in  Fitz- 
hcrbert's  Natura  Brevium  90  H.,  which 
was  of  date  12  Hen.  IV.  16.  But  Judge 
G  Ian  vile  based  his  dissent  upon  reason 
and  justice,  and  has  been  sustained  by  sub- 
sequent  cases. 

In  Cooley  on  Torts,  3d  ed.  482,  483,  it  is 
said  that  an  action  for  damages  for  ab- 
duction of  a  child  will  lie  in  favdr  of  the 
parent.  In  Rice  v.  Nickerson,  9  Allen,  478, 
85  Am.  Dec.  777,  it  was  held,  in  a  case 
much  like  this,  that  the  plaintiff  might  re- 
cover actual  damages  for  expenses  incurred 
in  the  pursuit  of  his  child  which  had  been 
abducted.    The    court    also   indicated    that 


upon  proper  allegations,  such  aa  have  beea 
made  in  this  case,  the  plaintiff  would  be 
entitled  to  recover  punitive  damages  for  the 
wrong  inflicted  upon  him.  Among  other 
cases  sustaining  an  action  for  damages  for 
abduction  of  a  child  are  Bradley  v.  Shafer, 
64  Hun,  428,  19  N.  Y.  Supp.  640;  Hills  v. 
Hobert,  2  Root,  48;  Dobson  v.  Cothran,  34 
S.  C.  518,  13  S.  £.  679;  Kreag  v.  Anthus^ 
2  Ind.  App.  482,  28  N.  E.  773. 

In  Brown  v.  Crockett,  8  La.  Ann.  30,  it 
is  held  that  in  an  action  for  the  wrongful 
abduction  of  a  minor,  the  jury  has  a  right 
to  award  damages  for  mental  anguish  as- 
a  part  of  the  compensatory  damages  for 
such  wrong.  In  Baumgartner  v.  Eigenbrot,. 
100  Hd.  508,  60  Atl.  601,  it  was  held  that  if 


contract,  without  any  all^ation  of  force 
or  imposition  having  been  practised  on 
her  by  her  husband  or  the  defendants,  so 
far  as  the  marriage  is  concerned,  and  when 
the  marriage  has  been  4egally  solemnized  in 
good  faith  ?" 

But  where  the  defendant  enticed  the 
plaintiff's  minor  daughter  away,  and  pro- 
cured a  worthless  person  to  marry  her, 
and  he  abandoned  the  girl,  and  the  legis- 
lature declared  the  marriage  null  and  void 
from  the  beginning,  it  was  held  that  the 
plaintiff  was  entitled  to  recover  damages, 
he  alleging  that  the  girl  was  his  servant 
and  employed  in  his  service  and  dependent 
upon  him  for  support.  Hills  ▼.  Hobert, 
2  Root,  48. 

MV,  Who  may  recover. 

The  action  belongs  in  general  to  the 
parent,  who  is  entitled  to  the  services. 

A  wife  living  with  her  husband  may 
not  bring  an  action  for  enticing  away 
their  child,  against  a  third  party,  as  such 
action  belongs  to  the  husband.  Soper  v. 
Igo,  121  Ky.  550,  1  L.R.A.(N.S.)  362, 
123  Am.  St.  Rep.  212,  89  S.  W.  638,  11 
Ann.  Cas.  1171. 

And  the  father  may  recover  of  the  emis- 
sary of  the  mother.  Rice  v.  Nickerson,  9 
Allen,  478,  85  Am.  Dec.  777. 

But  the  father  may  forfeit  the  right. 
Thus,  where  the  father  and  mother  are 
separated,  and  the  father  does  not  sup- 
port the  child,  but  allows  him  to  live 
with  the  mother,  who  permits  him  to  go  on 
a  whaling  voyage,  the  father  cannot  main- 
tain an  action  for  enticing  away  the  son 
and  taking  him  on  such  voyage.  Wodell 
V.  Coggeshall,  2  Met.  89,  35  Am.  Dec.  291. 

And  where  the  parents  were  separated, 
and  the  circumstances  were  such  as  to 
make  it  doubtful  whether  the  court  would 
have  given  the  child  to  the  father  in  view 
of  evidence  of  a  technical  abandonment, 
the  court  declined  to  set  aside  a  verdict 
against  the  father  as  plaintiff,  in  the  ab- 
sence of  actual  damages.  Rising  v.  Dodge, 
2  Duer,  42.  See  also  cases  infra,  "Persons 
m  loco  parentis,'* 
45  L.R.A.(N.S.) 


In  Stowe  V.  Heywood,  7  Allen,  118,  it 
was  held  that  the  defendant  could  not  com- 
plain when  he  had  asked  the  court  to  in- 
struct the  jury  that,  "if  the  plaintiff,  by 
his  cruel,  abusive,  and  improper  treat- 
ment of  his  child,  had  alienated  her  affec- 
tions from  him  to  such  an  extent  that 
she  could  not  continue  to  reside  with  him, 
he  had  thereby  forfeited  all  claim  to  her 
service  and  society,  and  the  defendant 
would  not  be  liable  for  any  acts  done  by 
him  after  she  left  the  plaintiff's  service,'' 
and  the  court  inserted  the  word  "justly'' 
before  the  word  '*alienated." 

Where  the  statute  gives  fathers  and 
mothers  jointly  the  care  and  custody  of 
the  person  of  tne  minor  children,  an  action 
for  enticing  and  persuading  a  child  from 
the  joint  custody  of  its  parents  is  properly 
brought  by  both  of  them.  Hare  v.  Dean, 
90  Me.  308,  38  Atl.  227. 

Where  the  mother  is  the  surviving  par- 
ent, she  may  bring  the  action.  Jones  v. 
Tevis,  4  Litt.  (Ky.)  25,  14  Am.  Dec.  98. 
In  Vaughan  v.  Rhodes,  2  M'Cord,  L.  227,. 
13  Am.  Dec.  713,  where  the  action  was. 
brought  by  the  mother,  it  is  intimated 
that  if  the  child  were  proved  illegitimate, 
she  could  not  recover;  but  the  court  de> 
clined  to  disturb  a  verdict  for  th^  plain- 
tiff as  the  proof  against  legitimacy  was 
not  clear,  but  said  nothing  about  the 
father. 

Where  the  action  is  by  the  mother,  who 
survives  her  husband,  it  should  be  alleged 
that  the  parent,  by  the  wrongful  act  of 
the  defendant,  has  been  deprived  of  the 
services  of  the  child,  and  is  entitled  to- 
such  services.  Washburn  v.  Abrams,  122 
Ky.  53,  90  S.  W.  997. 

Persons  in  loco  parentis, 

A  person  standing  in  loco  parentis  may 
bring  the  action. 

Thus,  an  action  on  the  case  per  quod 
servitium  amisit  may  be  maintained  by  the 
grandfather  for  the  abduction  of  an  ille- 
gitimate child  of  his  daughter,  when  the 
child  lives  with  the  grandfather  and  ha» 
been  abandoned  by  its  parents.     Moritz  v. 
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the  child  wma  kept  in  defendant's  custody  in 
a  clandestine  manner,  an  action  would  lie. 
In  Steele  ▼.  niaoher,  1  Ware,  85,  it  was 
held  that  *'a  parent  may  maintain  a 
libel  in  the  admiralty  for  the  wrongful 
abduction  of  his  child,  being  a  minor, 
and  carrying  him  beyond  the  sea." 
This  has  been  cited  with  approval  in 
Fed.  Caa.  No.  18,348,  where  the  above 
case  is  reprinted.  The  subject  is  very 
interestingly  discussed  in  Everett  v. 
Sherfey,  1  Iowa,  356,  and  Schouler,  Dom. 
Rel.  3d  ed.  §  260;  2  Billiard,  Torts,  3d  ed. 
519,  521,  which  sustain  the  proposition  that 
a  parent  can  maintain  damages  for  the  ab- 
duction of  his  child.  To  same  effect.  Grand 
Rapids  k  I.  R.  Co.  v.  Showers,  71  Ind.  451; 


Sargent  ▼.  Mathewson,  38  N.  H.  54,  and 
other  cases. 

The  most  usual  cases  in  which  this  action 
is  brought  have  been  upon  the  abduction  of 
a  daughter  for  marriage  or  immoral  pur- 
poses. But  the  modem  authorities,  as  we 
have  said,  have  advanced,  and  now  the 
parent  can  recover  damages  for  the  imlaw- 
ful  taking  away  or  concealment  of  a  minor 
child,  and  is  not  limited  to  cases  in  which 
such  child  is  heir  or  eldest  son,  nor  to  cases 
where  the  abduction  is  for  immoral  pur- 
poses; nor  are  the  damages  limited  to  the 
fiction  of  "loss  of  services."  This  court 
pointed  out,  in  Hood  v.  Sudderth,  111  N.  C. 
215,  16  S.  E.  397,  and  Willeford  v.  Bailey, 
132  N.  C.  402,  43  S.  £.  928,  that  this  is  "an 
outworn  fiction/'  even  in  actions  for  seduc- 


Garnhart,  7  Watts,  302,  32  Am.  Dec.  762. 
See  also  Selman  v.  Barnett,  4  Ga.  App. 
375,  61  S.  E.  501,  supra,  II.  b. 

In  Clark  v.  Bayer,  32  Ohio  St.  299, 
30  Am.  Rep.  693,  the  court  said:  ''Where 
a  father  and  mother  living  apart,  by  agree- 
ment transfer  the  care  and  custody  of 
their  infant  children  to  the  grandfather 
of  the  children,  in  consideration  that  he 
will  receive,  care  and  provide  for  them, 
and  in  pursuance  of  such  agreement  he  does 
take  them  in  charge,  the  custody  of  the 
grandfather  is  lawful,  and  he  has  legal  ca- 
pacity to  maintain  an  action  for  damages 
against  one  who  wrongfully  takes,  or  causes 
them  to  be  taken,  from  his  custody." 

F.  Damages. 

a.  In  gtmeral. 

The  plaintiff  may  recover  the  loss  of 
earnings  and  services.  Tillmore  ▼.  Moore, 
6  Hughes,  217,  4  Fed.  231. 

Thus,  one  employing  the  minor  child 
of  another  against  the  parents'  wiil  must 
pay  to  the  parents  a  reasonable  value  of 
the  child's  services.  Grand  Rapids  &  I. 
R.  Co.  V.  Showers,  71  Ind.  451. 

Where  a  minor  was  shipped  for  a  whal- 
ing voyaffe  without  his  father's  consent, 
it  was  held  that  the  amount  of  his  wages 
might  be  recovered  bv  the  father  as  the 
reasonable  value  of  the  services  of  which 
he  was  deprived.  The  Platina,  3  Ware, 
180,  Fed.  Cas.  No.  11,210. 

Similarly,  in  Sherwood  v.  Hall,  8  Sumn. 
127,  Fed.  Gas.  No.  12,777,  where  a  minor 
earning  wages  on  a  ship  where  he  was 
placed  by  his  father  ran  away  and  was 
taken  on  board  another  vessel,  the  captain 
of  which  was  warned  not  to  receive  him, 
it  was  held  that  the  owners  were  liable 
to  the  father  for  damages  equal  to  the 
wages  the  son  would  have  earned  on  the 
first  ship. 

The  child's  subsequent  return  to  the 
parent  is  no  answer  to  the  action,  as 
there  has  been  loss  of  services  during  the 
absence.  Evans  v.  Walton,  L.  R.  2  C.  P. 
6ir>.  36  L.  J.  C.  P.  N.  S.  307.  17  L.  T. ' 
45  L.R.A.(N.S.) 


N.  S.  92,  15  Week.  Rep.  1062. 

It  is  not  intended  to  eo  into  the  ques- 
tion of  damages  when  there  are  statutea 
relating  to  the  action.  See  Nidcerson  y^ 
Harriman,  38  Me.  277. 

During  minority. 

In  Magee  v.  Holland,  27  N.  J.  L.  86,  72* 
Am.  Dec.  341,  where  children  were  ab- 
ducted and  taken  out  of  the  state,  and 
six  years  afterward,  at  the  time  of  the- 
trial,  had  not  been  returned,  it  was  held 
that  the  jurv  had  a  right  to  ti^e  into  con- 
sideration tnat  the  father  would  probably 
lose  their  services  during  their  minority. 

But  where  the  defendant  induced  plain- 
tiff's son  to  enlist  in  the  army,  and  go  as 
his  substitute,  against  the  wishes  oi  the 
father  and  without  his  consent,  it  was 
held  that  the  father  could  recover  dam- 
ages only  to  the  commencement  of  the 
suit  or  at  most  to  the  time  of  the  trial. 
Covert  V.  Gray,  34  How.  Pr.  450. 

Nursing  and  curing  the  child. 

The  plaintiff  can  recover  as  compensa- 
tory damages  the  expenses  necessarily  in- 
curred in  nursing  the  child  through  any 
sickness  occasioned  bv  the  wrongful  act 
of  the  defendants,  or  tlirough  their  agency. 
Clark  V.  Bayer,  32  Ohio  St.  299,  30  Am. 
Rep.  593;  Tillmore  v.  Moore,  5  Hughes, 
217,  4  Fed.  231. 

Expenses    of    pursuit. 

The  actual  and  necessary  expenses  of 
pursuit  may  be  recovered.  Rice  v.  Nick- 
erson,  9  Allen,  478,  86  Am.  Dec.  777: 
Magee  v.  Holland,  27  N.  J.  L.  86. 
72  Am.  Dec.  341;  Clark  v.  Bayer,  32  Ohio^ 
St.  299,  30  Am.  Rep.  593. 

But  in  Rising  v.  Dodge,  2  Duer,  42, 
where  the  defendant,  who  had  been  in- 
trusted by  the  mother  with  the  child,  re- 
turned him  to  the  mother  out  of  the  stato. 
and  thus  defeated  a  habeas  corpus  suit 
brought  by  the  father,  it  was  held  that 
the  erpenses  of  the  habeas  corpus  wero 
not    recoverable    in    damages,    where    no* 
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tion.  The  real  ground  of  action  ib  compen- 
sation for  the  expense  and  injury,  and  "pun 
itive  damages  for  the  wrong  done  him  ii: 
his  affections  and  the  destruction  of  his 
household,"  as  said  in  Scarlett  v.  Norwood, 
116  N.  C.  285,  20  S.  E.  469;  Abbott  v.  Han- 
cock, 123  N.  C.  99,  31  S.  E.  268;  Snider  v. 
Newell,  132  N.  C.  614,  623,   624,  44  S.  E. 


354. 


The  law  is  summed  up  with  citation  of 
numerous  authorities  in  1  Am.  k  Eng.  Enc. 
Law,  2d  ed.  167,  as  follows :  "A  father  has  a 
right  of  action  against  every  person  who 
knowingly  and  wittingly  interrupts  the  rela- 
tion   subsisting   between    himself    and    his 


child,  by  enticing  or  abducting  such  child 
iway  from  him,  or  by  harboring  the  child 
Jifter  he  has  left  the  father's  house." 

It  can  make  no  difference  that  the  child 
at  the  time  she  was  carried  away  was  not 
in  the  immediate  custody  of  the  father. 
She  was  temporarily  with  her  mother,  but 
he  was  legally  entitled  to  her  cnstody,  or  to 
have  it  adjudged  by  the  court;  and,  to  take 
her  out  of  the  jurisdiction  of  the  court,  or 
secrete  her,  was  an  injury  for  which  he  was 
entitled  to  damages.  The  allegation  of  the 
complaint  that  the  defendant  Briggs  "pro- 
cured, aided,  assisted,  and  advised  the  tak- 
ing off  of  the  child,  and  conceals  its  where- 


special   damages   were  shown  to   have   re- 
sulted from  such  removal  out  of  the  state. 

b.  Feelings, 

Injury  to  the  feelings  is  a  proper  element 
of  damages.  Magoe  v.  Holland,  27  N.  J.  L. 
86,  72  Am.  Dec.  341;  Stowe  v.  Heywood,  7 
Allen,  118. 

In  Stowe  V.  Heywood,  supra,  where  the 
defendant,  with  intent  to  deprive  the  plain- 
tiff of  the  society  and  services  of  his  minor 
daughter,  who  was  absent  from  the  plain- 
tiff's family  and  service,  against  his  will, 
persuaded  lier  to  remain  absent,  and  there- 
by caused  the  plaintiff  to  lose  her  society 
and  service,  and  caused  him  injury,  sor- 
row, and  distress  of  mind,  it  was  held 
that,  while  the  father  was  entitled  to  re- 
cover for  his  mental  suffering  caused  by 
the  defendant,  evidence  thereof,  distinct 
from  and  in  addition  to  that  which  showed 
the  nature  and  extent  of  the  principal  in- 
jury, was  not  admissible. 

e.  Exemplary  damages. 

Exemplary  damages  may  be  recovered 
in  a  proper  case.  Magee  v.  Holland,  supra. 
See  also  Selman  v.  Barnett,  4  Ga.  App. 
375,  61  8.  E.  601,  supra,  II,  b. 

In  Magee  v.  Holland,  supra,  it  was  held 
that  exemplary  damages  might  be  uriven 
where  there  was  malice  or  wanton  and  op- 
pressive conduct,  and  that  there  was  no 
error  in  instructing  the  jury  that,  besides 
the  loss  of  service  and  the  actual  and  neces- 
sary, expenses  of  the  pursuit,  they  had  a 
right  to  compensate  the  plaintiff,  so  far  as 
damages  could  compensate,  for  the  injury 
done  to  his  feelings;  and  that  they  might 
look  at  all  the  circumstances  attending 
the  taking  of  the  children  out  of  the  pos- 
sess ion  of  the  father  and  out  of  the  state, 
and  give  such  damages  as  they  should  deem 
reasonable  to  vindicate  the  rights  of  the 
plaintiff,  and  to  prevent  similar  abuses. 

But  exemplary  damages  cannot  be  al- 
lowed in  an  action  for  inducing  the  plain- 
tiff's minor  son  to  enlist  in  the  army, 
and  go  as  the  defendant's  substitute.  Ca> 
vert  V.  Gray,  34  How.  Pr.  460. 

Mitigation. 

In  Rice  v.  Nickerson,  9  Allen.  478.  8.') 
4r>  L.R.A.^N.S.) 


Am.  Dec.  777,  where  the  father  had  placed 
his  nine-year-old  son  at  school,  and  an 
emissary  of  the  mother,  who  was  separated 
from  the  father,  seized  the  boy  and  made 
off  with  him,  it  was  held  in  an  action 
against  such  emissary  that,  as  the  plain- 
tiff made  no  claim  of  malice,  evidence  of 
a  decree  of  divorce  of  another  state,  giving 
the  custody  to  the  wife,  was  properly  re- 
jected. 

VI.  JBlectian. 

Where  a  father  brings  an  action  against 
his  son's  employer  for  wages,  he  cannot 
afterward  sue  in  tort  for  harboring  the 
son  (Hopf  y.  United  States  Baking  Go. 
6  Misc.  168,  27  N.  Y.  Supp.  217),  or  for 
enticing  the  son  away  ana  harboring  him 
(Thompson  v.  Howard,  31  Mich.  309). 

F/J.  Miscellaneous, 

In  Tillmore  v.  Moore,  5  Hughes,  217, 
4  Fed.  231,  the  court,  while  sustaining  a 
libel  in  admiralty  for  the  abduction  of  a 
son  by  a  sea  captain  who  was  in  charge 
of  a  vessel  under  an  arrangement  by  which 
he  paid  the  owner  a  portion  of  her  grrosa 
earnings,  held  that  in  such  case  the  owner 
was  not  personally  liable  for  the  damages. 

It  may  be  noted  that  the  statement  in 
the  opinion  in  the  Howell  Case,  as  to 
Harris  v.  Harris,  115  N.  C.  689.  44  Am. 
St.  Rep.  471,  20  S.  E.  187,  seems  to  go 
too  far.  All  that  was  said  in  that  case 
was  that  "the  bond  might  possibly  secure 
the  payment  of  damages." 

An  action  cannot  be  maintained  by  a 
mother  who,  with  her  children,  has  been 
in  the  poorhouse,  against  the  overseers  of 
the  poor  and  their  superintendent  for  re- 
moving one  of  the  children  to  a  charitable 
institution  and  declining  to  give  any  in- 
formation to  the  mother  as  to  the  where- 
abouts of  the  child,  the  action  being  for 
an  illegal  taking  and  imprisonment  against 
the  plaintiff's  will,  and  it  was  held  that 
it  was  not  sustained  by  any  competent 
evidence.  Smith  v.  Peabody,  106  Mass. 
262. 

For  a  case  in  which  it  was  held  that 
there  was  no  violence  and  no  persuasion 
on  the  facts,  see  Baumgartner  v.  Eigen- 
brot,  100  Md.  508,  60  Atl.  601.      B.  B.  B. 
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abouts,  and  has  thereby  caused  the  plaintiff 
great  and  agonizing  distresa  of  both  mind 
and  body,"  states  a  good  cause  of  action 
against  him. 

The  judgment  dismissing  the  action  is  re- 
versed. 


WISCONSIN  SUPREME  COURT. 

BIRDIE  M.  WEBER 

V. 

PAUL  0.  WEBER. 

(163  Wis.  132,  140  N.  W.  1052.) 

Divoroe  —  subsequent    misconduct    of 
wife  —  modification  of  decree. 

1.  A  decree  of  divorce  may  be  modified 
upon  evidence  that  the  wife,  to  whom  the 
divorce  was  awarded,  evinced  a  permanent 


disposition  to  lapse  from  virtue,  so  as  to 
substitute  a  permanent  division  of  property 
between  the  parties  for  a  periodical  pay- 
ment of  alimony. 

Same  —  cancelation    of    overdue    pay- 
ments. 

2.  A  substitution  of  a  permanent  divi- 
sion of  the  prop(;rty  for  a  periodical  pay- 
ment of  alimony  in  a  divorce  decree  does 
not  cancel  the  obligation  to  make  overdue 
payments  if  the  record  expressly  indicates 
an  intention  that  they  shall  be  paid. 

(April  8,  1913.) 

CROSS-APPEALS  from  a  judgment  and 
order  of  the  Circuit  Court  for  Milwau- 
kee County  in  a  divorce  action;  plaintiff 
appealing  from  the  final  judgment  substi- 
tuting a  permanent  division  of  the  property 
between  the  parties  for  a  periodical  pay- 
ment of  alimony;  and  defendant  appealing 


Note.  ^' Modification  of  decree  for  ali' 
mony  because  of  auhaequent  tnieoon- 
duct  of  former  wife. 

I.  American  rule. 

a.  Temporary   alimony,    875. 

b.  Permanent  alimony. 

1.  Divorce  a     menaa    ei    ihoro, 

876. 

2.  Divorce  a  vinctUo, 

(a)  In  general,   876. 

(b)  Within  the  term,  877. 

(c)  After  the  term. 

( 1 )  Power  granted  by 

statute,  877. 

(2)  No  statutory  au- 

thority, 879. 
e.  Misconduct  induced  by  husband's 
fault,  880. 
[I.  English  rule. 

a.  In  general,  880. 

b.  Husband    guilty,    wife    innocent, 

880. 
c  Wife    guilty,    husband    innocent, 
881. 

d.  Both  guilty,  882. 

e.  Miscellaneous,  882. 

This  note  does  not  include  cases  which 
deal  with  remarriage  of  the  former  wife  as 
a  ground  for  the  modification  of  the  decree 
for  alimony,  or  cases  as  to  the  granting  of 
a  subsequent  decree  for  alimony  when  it 
was  not  a  part  of  the  original  decree  of 
divorce. 

I.  American  rule. 

a.  Tem^porary    oUntony. 

Temporary  alimony  is  generally  held  to 
bo  subject  to  modification  upon  proof  of  the 
wife's  subsequent  misconduct. 

Thus,  under  a  statute  providing  that  the 
order  allowing  alimony  snail  be  subject  to 
revision  by  the  court  at  any  time,  the  court 
may,  at  any  time  before  final  decree  of 
divorce,  revoke  an  order  for  temporary 
alimony  upon  a  showing  that  before  or 
45  L.R.A.(N.S.) 


subsequent  to  the  time  when  the  order  wan 
passed,  the  former  wife  was  g^^ilty  of  acts 
of  adultery  and  addicted  to  the  use  of 
intoxicating  liquors;  pending  the  divorce 
suit  the  question  of  temporary  alimony  is 
always  in  the  breast  of  the  court.  Jennison 
V.  Jennison,  136  Ga.  202,  71  S.  E.  244,  Ann. 
Cas.  1912  C,  441. 

A^d  where  temporary  alimony  had  been 
granted  a  wife  to  enable  her  to  prosecutii 
an  appeal  from  a  decree  of  divorce  against 
her,  on  affidavits  showing  that  she  had  been 
guilty  of  repeated  acts  of  adultery  pending 
the  appeal,  motion  to  vacate  the  allowance 
was  granted.  Goldsmith  v.  Goldsmith,  6 
Mich.  286. 

But  an  order  for  alimony  pendente  litCf 
made  against  the  husband,  who  has  com- 
menced proceedings  for  a  divorce,  will  not 
be  vacated  on  his  application  by  reason  of 
the  fact  that  the  wife  is  living  in  a  state 
of  adultery,  when  it  appears  that  he  has 
not  complied  with  the  order  for  more  than 
two  years,  but  has  left  her  in  a  state  of 
destitution,  regardless  of  the  danger  and 
temptations  with  which  poverty,  neglect, 
and  abandonment  surrounded  her,  thus,  per- 
chance, himself  being  the  author  of  her 
ruin.    Stock  v.  Stock,  11  Phila.  324. 

h.  Permanent    alimony, 

1.  Divorce  a  menea  et  thoro. 

Also  in  case  of  divorce  a  mensa  et  thoro, 
the  wife's  subsequent  misconduct  will  gen- 
erally afford  ground  for  modification  of  the 
decree,  even  for  permanent  alimony. 

Thus,  in  Cariens  v.  Cariens,  60  W.  Va. 
116,  66  L.R.A.  930,  40  S.  E.  336,  it  was 
said  that  in  case  of  divorce  a  mensa  et 
thoro,  the  parties  are  yet  man  and  wife, 
and  may  be  reconciled,  and  may  reunite; 
and  since  adultery  by  the  wife  is  a  ground 
of  absolute  divorce,  such  act  on  her  part 
after  the  decree  of  separation  and  alimony 
will  furnish  ground  for  the  modification  of 
that  decree,  even  in  the  absence  of  statu- 
tory authority  in  the  court  to  make  a  fui- 
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from  the  order  requiring  him  to  pay  past- 
due  alimony.    Judgment  and  order  affirmed. 

Statement  by  Vlnje,  J.: 

On  the  17th  of  December,  1910,  plaintiff 
obtained  an  interlocutory  decree  of  divorce 
against  the  defendant  on  the  ground  of 
cruel  and  inhuman  treatment.  The  decree 
awarded  plaintiff  alimony  in  the  sum  of 
$50  per  month,  payable  on  the  Ist  day 
thereof.  Before  final  judgment  was  entered 
upon  the  interlocutory  decree,  the  defend- 
ant, on  January  10,  1012,  obtained  an  order 
to  show  cause  why  the  provision  of  the  de- 
cree relating  to  alimony  should  not  be  striek- 
c*n  out  because  of  alleged  misconduct  of  the 
plaintiff  since  the  entry  thereof.  After  a 
hearing  upon  this  motion,  at  which  testi- 


mony was  taken  and  affidavits  were  pre- 
sented, the  provision  was  allowed  to  stand, 
and  a  final  judgment  in  accordance  with 
the  term  of  the  interlocutory  decree  was 
entered  on  February  19,  1912.  On  the  12th 
day  of  March,  1912,  the  defendant  obtained 
another  order  to  show  cause  why  the  same 
relief  should  not  be  granted  on  the  ground 
of  misconduct  of  plaintiff  after  the  entry 
of  the  final  judgment.  Plaintiff  objected  to 
the  hearing  of  the  last  motion,  on  the 
ground  that  the  facts  alleged  in  support 
thereof  were  not  sufficient  to  warrant  or 
authorize  a  modification  either  of  the  in- 
terlocutory decree  or  final  judgment.  The 
objection  was  overruled,  and  after  a  hearing 
at  which  testimony  was  taken  and  affidavits 
were  presented,  an  order  amending  the  fta- 


ther  decree  as  to  &limony  after  it  has  been 
fixed  in  the  decree  of  divorce.  But  in  that 
rase  the  evidence  was  deemed  insufficient 
to  prove  her  adultery. 

And  in  G.  v.  O.  67  N.  J.  £q.  30,  66 
Atl.  736,  is  was  said  that  where  a  wife 
obtains  a  divorce  a  mensa  et  thoro  on  the 
ground  of  the  husband's  cruelty,  and  the 
court  awards  monthly  payments  as  ali- 
mony, the  continuance  of  such  payments 
will  be  conditional  upon  the  wife's  living 
a  chaste  life.  Under  such  a  divorce*  the 
marriage  relation  still  exists  and  with  it 
the  duty  of  chastity.  Such  a  divorce  is 
not  a  license  to  the  wife  to  indulge  in 
immoral  relations  with  other  men.  And  the 
court  adds  that  the  argument  from  the  case 
of  a  divorce  a  menaa  et  thoro  to  that  of 
a  voluntary  separate  support  and  its  ac- 
ceptance is  a  fortiori.  In  the  latter  case, 
the  court  will  introduce  into  the  agreement 
for  support  the  element  that  it  will  be  con- 
ditioned upon  her  living  a  chaste  life. 

And  in  Ronan  v.  Ronan,  32  Misc.  467,  66 
N.  Y.  Supp.  799,  an  order  for  the  husband 
to  pay  the  wife  a  stipulated  amount  month- 
ly for  her  support,  entered  upon  the  abate- 
ment of  her  action  for  separation,  was  sus- 
pended upon  proof  of  her  adultery  (appar- 
ently committed  after  the  entry  of  the  or- 
der), since  this  raised  a  presumption  that 
he  would  succeed  in  his  action  for  divorce 
then  pending. 

But  where  the  wife  obtains  a  divorce  a 
menea  et  thoro  for  the  husband's  wrong, 
with  a  meager  provision  for  her  support,  the 
fact  that  she  thereafter  receives  attentions 
from  another  man,  rides  with  him,  visits  his 
people,  and  allows  him  to  kiss  her,  is  in- 
sufficient to  release  the  husband  from  the 
payment  of  the  alimony;  expecially  where 
this  conduct  occurs  only  after  years  of 
abandonment  by  the  husband  without  cause* 
thus  justifying  her  in  a  belief  that  recon- 
ciliation is  hopeless.  Cariens  v.  Cariens, 
supra. 

And  since  an  interlocutory  decree  in  favor 
of  the  husband  does  not  dissolve  the  mar- 
riage, or  affect  the  wife  in  her  status  as 
such,  or  as  to  her  marital  property  rights, 
'^iich  a  decree,  though  based  on  proof  of 
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her  adultery,  may  not  include  a  provision 
that  the  husband  shall .  not  be  compel le<I 
to  pay  any  further  sums  as  alimony  for  the 
support  of  the  wife,  as  ordered  in  a  pre- 
vious judgment  of  separation  in  her  favor. 
Burton  v.  Burton,  150  App.  Div.  790,  135 
N.  Y.  Supp.  248. 

2»  Divorce  a  vinculo. 

(a)  In  general. 

It  will  be  noted  that  several  of  the  cases 
cited   in    the    last   subdivision    purport    to 
place  the  decision  in  favor  of  a  modification 
of  the  decree  largely  upon  the  fact  that  the 
divorce  was  one  a  mensa  rather  than  one 
a  vinculo,  and  for  that  reason  to  be  dis- 
tinguished from  the  latter  with  reference  to 
the   subject  of   the  present   inquiry.     This 
distinction    seems  to   be   recognized   in   alf 
the  cases  that  deal  directly  with  the  point 
here  presented,  but,  without  attempting  to 
exhaust  the  subject,  reference  may  here  be 
made  to  Alexander  v.  Alexander,   13  App. 
D.  C.   334,  45  L.R.A.   806,  which  on   final 
appeal  did  not   involve  the    effect    of    tht* 
wile's  misconduct,  but  which  in  an  earlier 
stage  did.      (Sec  I.  b,  2,    (c),    (1).)      The 
court   there   remarked   that   neither   under 
the  statute  nor  in  reason  should  a  decree 
for  alimony   in   case  of  divorce  a  vinculo 
be  considered  any  more  rigid  or  final  than 
in  case  of  divorce  a  mensa  et  thoro.    **De- 
crees  of  divorce  from  the  bond  of  matri- 
mony adjudicate  only  one  permanent  right, 
— ^the    right   of   the   complainant   to   have 
the  bond  of  marriage  dissolved  and  to  be 
in  law  placed  in  the  position  of  an  unmar- 
ried person.    But  there  is  no  right  of  prop- 
erty involved,  and  none  is  adjudicated.    The 
decrees  affect  the  status  of  the  parties;  not 
necessarily  their  financial  affairs.    There  is 
but  one  contract  in  controversy, — ^the  con- 
tract upon  which  the  matrimonial  relation 
is  based.     .     .     .     Tire  decree  for  alimony 
is  I)a8e(l  upon  the  conditions  existing  at  the 
time  at  which  it  is  rendered;  but  these  con- 
ditions are  subject  to  change." 

"While  it  i«  competent  for  the  court  that 
grants  a  divorce  from  the  bond  of  matri- 
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terlocutory  decree  and  final  Judgment  was 
«ntered«  and  additional  findings  of  fact  were 
filed  on  May  2,  1912,  wherein  the  court 
found  that  plaintiff  had  sexual  intercourse 
with  one  Donald  since  the  entry  of  the 
final  decree  on  February  19th,  and  that  she 
was  a  woman  of  bad  character,  and  ordered 
that  she  be  given  the  sum  of  $600  as  a  full 
and  final  division  and  distribution  of  the 
instate  of  the  defendant,  both  real  and  per- 
i^anal,  in  lieu  of  all  alimony.  The  January, 
1012,  term  was  by  special  order,  pursuant 
to  §  2424,  Stat.  1911,  continued  as  to  this 
case  up  to  and  including  the  4th  day  of 
^fay,  1912.  On  the  2d  of  May,  1912,  a 
final  judgment  in  accordance  with  the  order 
that  day  filed  was  entered,  from  which  the 
plaintiff   appealed.      On    the    21st    day    of 


May,  1912,  and  at  a  subsequent  term,  plain- 
tiff applied  for  an  order  requiring  the  de- 
fendant to  pay  the  alimony  of  $50  per 
month  for  the  months  of  March,  April,  and 
May,  1912,  which  was  in  arrears,  and  on 
the  1st  day  of  June,  1912,  the  court  en- 
tered an  order  directing  the  defendant  to 
pay  to  the  plaintiff  the  sum  of  $150, 
claimed  to  be  due  under  the  order  of  the 
19th  of  February,  1912,  for  alimony  for 
March,  April,  and  May.  From  this  order, 
after  judgment,  the  defendant  appealed. 

Mr.  liouls  B.  Montfort,  with  Messrs. 
Quarles.  Spence,  &  Quarles,  for  plain- 
tiff: 

The  court  should  have  refused  to  enter- 
tain the  motion  to  modify  the  final  decree. 


mony  to  commute  the  alimony  and  to  as- 
^i^n  a  sum  in  gross  or  a  specific  portion 
of  the  husband's  property  to  the  wife  for 
h(>r  support  and  maintenance,  and  thereby 
to  make  the  decree  for  such  allowance  final 
In  every  respect,  yet,  ...  if  the  court 
in  fact  allows  to  the  wife  divorced  from  the 
hond  of  matrimony  the  same  kind  of  ali- 
mony which  it  would  allow  to  a  wife  di- 
vorced merely  from  bed  and  board,  it  is  not 
apparent  why  it  should  lose  control  of  the 
one  when  it  does  not  lose  control  of  the 
other.  .  .  .  The  fact  that  in  the  one 
^>aHe  the  parties  become  strangers  to  each 
other  in  law,  while  in  the  other  case  they 
remain  husband  and  wife,  although  sepa- 
rated, would  seem  to  be  irrelevant  and 
immaterial,  when  the  question  is  merely  a 
collateral  one  of  a  provision  for  the  subsist- 
ence thereafter  of  the  wife."    Ibid. 

And  in  Emerson  v.  Emerson,  —  Md.  — , 
'87  Atl.  1033,  which  involved  a  ground  for 
modification  other  than  the  misconduct  of 
the  wife,  it  was  said  that  where  alimony  is 
regarded  as  a  maintenance  for  the  wife's 
support  out  of  the  income  of  the  husband, 
and  not  a  division  of  the  property,  and 
where  the  court  has  power  to  award  ali- 
mony both  upon  a  decree  of  divorce  a  menaa 
and  upon  a  decree  a  vinculo,  without  dis- 
tinction between  the  two,  the  court  has  jur- 
isdiction to  modify  that  part  of  th«  final 
•decree  providing  for  alimony  in  case  of  ab- 
solute divorce  as  well  as  in  case  of  divorce 

The  dictwn  found  in  some  cases  to  the 
•effect  that  in  case  of  divorce  generally  a 
<lecree  for  alimony  may  be  modified  because 
of  the  subsequent  misconduct  of  the  wife 
would  seem  in  terms  to  be  applicable  to  any 
<;a8e  of  divorce  a  vinculo.  But  upon  exam- 
ination of  the  cases  involving  divorce  a 
^Hnculo,  it  is  found  that  all  of  them  which 
have  actually  modified  the  decree  upon  such 
a  ground  reveal  some  further  fact  that 
seems  to  be  of  considerable  importance. 
<Tenerally  the  modification  was  either  asked 
and  granted  within  the  term,  or,  if  after 
the  term,  the  power  to  modify  was  granted 
by  statute.  Where  none  of  these  further 
facts  appeared,  modification  has  l>een  re- 
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fused  in  thie  case  of  divorce  a  vinculo,  al- 
though there  seem  to  be  very  few  cases 
presenting  that  precise  situation. 

So,  in  Stanfield  v.  Stanfield,  22  Okla. 
574,  98  Pac.  334,  it  was  said  that  after  the 
divorce  the  parties  go  into  the  world  as 
strangers  to  each  other,  and  that,  in  the 
absence  of  a  showing  of  a  change  in  the 
financial  condition  t>f  the  party  charged, 
or  the  remarriage  or  some  other  similar 
and  controlling  circumstance  occurring  in 
the  life  of  the  party  benefited,  a  decree  al- 
lowing alimony  ought  not  to  be  rescinded 
or  annulled;  that  generally  even  the  adul- 
tery of  the  wife,  "except  possibly  under 
special  conditions  not  involved  in  this  case," 
would  not  relieve  the  husband  of  the  pay- 
ment of  alimony  in  accordance  with  the 
decree.    See  I.  b,  2,  (c),  (2). 

(h)  Within  the  term. 

It  seems  to  be  the  rule  that  a  decree  for 
alimony  will  be  modified  because  of  the  sub- 
sequent misconduct  of  the  wife,  provided 
that  motion  for  such  modification  is  made 
before  the  end  of  that  term  of  court.  (See 
Weber  v.  Weber  ;  and  see  Stanfield  v.  Stan- 
field, I.  b,  2,  (c),  (2).)  This  is  in  accord- 
ance with  the  rule  that  decrees  generally 
may  be  modified  for  cause  within  the  term. 

(e)  After  the  term, 

(1)  Power  granted  by  statuteM 

Where  the  power  of  modification  is  grant- 
ed to  the  court  by  statute,  it  may  exercise 
that  power  and  modify  the  decree  for  ali- 
mony upon  any  ground  named  in  the  stat- 
ute; or,  where  no  grounds  are  named,  up- 
on any  ground  that  in  its  discretion 
appears  to  be  sufficient,  including  the  subse- 
quent misconduct  of  the  wife. 

Thus,  under  a  statute  prescribing  no 
grounds  upon  which  a  judgment  for  ali- 
mony may  be  modified,  but  leaving  that  to 
the  discretion  of  the  court,  if  the  wife, 
without  the  fault  of  the  husband,  and  with- 
out any  adequate  excuse  or  palliation,  de- 
liberately chooses  a  life  of  shamip  and  dis- 
honor, and  the  husband  is  compelled  by  his 
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14  Cyc.  784,  787,  788;  2  Am.  &  Eng.  Enc. 
Law,  139;  2  Nelson,  Divorce,  §  934;  Cole 
V.  Cole,  142  111.  19,  19  L.R.A.  811,  34  Am. 
St.  Rep.  66,  31  N.  E.  109;  Cariens  v.  Car- 
iens,  60  W.  Va.  116,  56  L.R.A.  930,  40  S.  E. 
335 ;  Forrest  v.  Forrest,  3  Bosw.  663 ;  Flood 
V.  Flood,  6  Bush,  169;  Cross  v.  Cross,  63 
X.  H.  444;  Alexander  v.  Alexander,  9  Mac- 
key,  662;  Stanfield  v.  Stanfield,  22  Okla. 
574,  98  Pac.  334;  Holt  v.  Holt,  L.  R.  1 
Prob.  &  Div.  610,  38  L.  J.  Prob.  N. 
S.  33,  19  L.  T.  N.  S.  662;  Renner  v. 
Renner,  127  Wis.  371,  106  N.  W.  846; 
Martin  v.  Martin,  126  Wis.  237,  105  N.  W. 
783;  Lamberton  v.  Lamberton,  125  Wis. 
016,  104  N.  W.  807;  Palica  v.  Palica,  114 
Wis.  236,  90  N.  W.  165;  Martin  v.  Martin, 
112  Wis.  314,  87  N.  W.  232,  88  N.  W.  216; 


Gallager  v.  Gallager,  101  Wis.  202,  77  X. 
W.  146;  Wright  v.  Wright,  74  Wis.  439, 
43  N.  W.  146;  Blake  v.  Blake,  68  Wis.  303. 
32  N.  W.  48;  Hopkins  v.  Hopkins,  40  Wis. 
462;  Campbell  v.  Campbell,  37  Wis.  206; 
Graves  v.  Graves,  108  Mass.  314;  Milde- 
berger  v.  Mildeberger,  12  Daly,  195;  Lam- 
port v.  Lamport,  4  Alb.  L.  J.  190;  Vert 
V.  Vert,  3  S.  D.  619,  54  N.  W.  655;  Bar- 
baras v.  Barbaras,  88  Minn.  105,  92  N.  W. 
522. 
Messrs.  Stover  &  Stover,  for  defendant: 
Within  the  then -existent  term  the  power 
of  the  circuit  judge  in  the  premises  to 
modify  the  judgment  is  not  dependent  up- 
on any  statute  or  rule  of  the  common  law 
with  respect  to  a  modification  of  a  decree; 


daily  toil  to  earn  the  money  paid  to  her, 
the  court  may  make  such  misconduct  of  the 
wife  the  ground  for  changing  a  final  judg- 
ment from  one  awarding  alimony  to  one  of 
a  final  division  of  property  between  the 
parties.  Webeb  v.  Weber.  In  this  case,  as 
a  matter  of  fact,  the  modification  was 
granted  within  the  term;  but  the  court  ex- 
pressly states  that  it  is  unnecessary  to 
place  the  decision  upon  such  a  narrow 
ground. 

And  under  a  statute  providing  that  in 
ease  of  divorce  the  court  shall  make  such 
order  touching  alimony  as,  under  the  cir- 
cumstances, shall  be  satisfactory,  reason- 
able, and  just,  and  that  the  court  may,  on 
application,  from  time  to  time  make  such 
alterations  in  the  allowance  as  shall  ap- 
pear reasonable  and  proper,  the  applica- 
tion for  an  alteration  or  modification  of 
the  decree  is  always  addressed  to  the  ju- 
dicial discretion  of  the  court;  and  ordinar- 
ily, in  the  absence  of  fraud  in  procuring  the 
decree,  the  inquiry  is  in  all  cases  whether 
sufficient  cause  has  intervened  since  the 
decree  to  authorize  or  require  the  court, 
when  applying  equitable  rules  and  princi- 
ples, to  change  the  allowance.  Under  such 
a  statute,  the  power  of  the  court  over  the 
subject-matter  of  alimony  is  not  exhausted 
by  the  entry  of  the  original  order,  but  is 
continuing.  Cole  v.  Cole,  142  111.  19,  19 
L.R.A.  811,  34  Am.  St.  Rep.  66,  31  N.  E. 
109.  In  that  case  the  court  refused  to 
modify  the  decree. 

And  it  seems  that  in  such  cases,  the  right 
to  modify  need  not  be  expressly  reserved 
in  the  decree  itself.  Thus,  in  Alexander  v. 
Alexander,  13  App.  D.  C.  334,  45  L.R.A. 
806  (for  an  earlier  decision  in  this  case, 
see  below),  it  was  said  that  the  omis- 
sion in  the  decree  of  any  reservation  of 
power  to  make  a  reduction  in  the  allowance 
ia  not  fatal  to  such  reduction.  The  court 
remarked  that  it  is  difficult  to  perceive 
how  a  court  can  reserve  to  itself  the  au- 
thority to  modify  a  decree  if  that  authority 
is  not  already  vested  in  it  by  the  law. 
^loreover,  the  very  power  to  enforce  the 
payment  of  alimony  must  necessarily  im- 
plv  a  continuous  jurisdiction. 
45*^  L.R.A.(N.S.) 


But  even  under  a  statute  authorizing  a 
revision  of  the  judgment  for  alimony,  and 
such  new  judgment  on  the  subject  from 
time  to  time  afterwards  as  the  court  might 
have  made  originally,  where  the  judgment 
of  divorce  awards  custody  of  the  child  to 
the  wife,  reserving  to  the  husband  the  right 
to  visit  it  once  a  week,  and  where  the  judg- 
ment does  not  expressly  prohibit  the  wife 
from  taking  the  child  out  of  the  jurisdic- 
tion of  the  court,  her  removal  of  the  child 
to  another  jurisdiction  for  good  cause  will 
not  constitute  such  contempt  of  court  as  to 
bar  her,  after  the  term,  from  obtaining  a 
modification  of  the  decree  for  alimony  in 
her  favor.  Campbell  v.  Campbell,  37  Wis 
206. 

And  where  an  order  was  obtained  that  the 
payment  of  alimony  should  be  suspended 
until  it  should  be  shown  that  the  former 
husband's  pecuniary  circumstances  were 
such  as  to  justify  its  payment,  it  was  held 
that  when  that  fact  was  shown,  the  oper- 
ation of  the  decree  must  be  renewed,  regard- 
less of  the  question  whether  the  former 
wife,  since  the  passing  of  the  original  de- 
cree, had  been  guilty  of  leading  an  immoral 
life;  in  such  a  case  she  is  not  engaged  in 
showing  a  right  to  alimony,  but  is  seeking 
the  enforcement  of  a  decree  upon  terms  and 
conditions  fixed  by  the  judgment  of  the 
court.  Alexander  v.  Alexander,  9  Mackey, 
662.  It  appears  bv  a  later  appeal  in  this 
case  (13  App.  D.  C.  334,  45  L.R.A.  806), 
that  there  was  a  statute  in  force  at  the 
time  empowering  the  court,  upon  proof  of 
the  wife's  adultery,  committed  after  judg- 
ment or  sentence  of  divorce,  to  deprive  her 
of  alimony.  But  the  court  remarked  that 
in  that  case  unchastity  oh  her  part  had 
not  been  proven. 

It  has  been  said  that  where  such  allow- 
ance of  alimony  has  been  made  as,  under 
all  the  circumstances,  is  reasonable  and 
just,  there  is  neither  reason  nor  authority 
for  holding  that  either  has  the  right  to 
complain  of  the  subsequent  conduct  of  the 
other.  The  allowance  was  made  upon  tlio 
state  of  facts  existing  at  the  time  of 
the  rendition  of  the  decree,  and  althougli  the 
'  wife  may  have  a  duty  to  society  to  lead  an 
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but  is  coextensive  with  the  power  of  the 
court  in  entering  the  judgment. 

Smith  V.  Milwaukee  Electric  R.  &  Light 
Co.  119  Wia.  330,  96  N.  W.  823;  R—  v. 
R— ,  20  Wifl.  331. 

The  ruling  of  the  court  was  not  a  reduc- 
tion of  permanent  alimony,  but  was  the  con- 
version of  a  provision  for  permanent  ali- 
mony into  a  provision  for  the  final  division 
and  distribution  of  the  estate  of  the  hus- 
band. 

Thomas  y.  Thomas,  41  Wis.  229;  Hooper 
v.  Hooper,  102  Wis.  598,  44  L.R.A.  725.  78 
X.  W.  753;  Martin  v.  Martin,  112  Wis.  314, 
87  N.  W.  232,  88  K.  W.  215;  Campbell  v. 
Campbell,  37  Wis.  206. 

The  statutory  provisions  of  Wisconsin  re- 
(juire  the  court,  upon  a  proceeding  for  modi- 


fication of  a  judgment  for  alimony,  to  con- 
sider the  character  and  situation  of  the 
parties,  and  all  the  circumstances  of  the 
case  at  the  time  of  the  modification. 

Hopkins  v.  Hopkins,  39  Wis.  167;  Mar- 
tin v.  Martin,  126  Wis.  237,  106  N.  W. 
783;  Newton  v.  Newton,  145  Wis.  201,  130 
N.  W.  105;  Palica  v.  Palica,  114  Wis.  230, 
90  N.  W.  165 ;  Helden  v.  Heldcn,  7  Wis.  296. 

A  decree  awarding  a  final  division  in  a 
divorce  action  is  in  lieu  of  all  claims  of 
every  nature  arising  out  of  alimony. 

Bacon  v.  Bacon,  43  Wis.  197;  Kistler  v. 
Kistler,  141  Wis.  491,  124  N.  W.  1028; 
Von  Trott  v.  Von  Trott,  118  Wis.  29,  94 
N.  W.  798;  Kempster  v.  Evans,  81  Wis. 
247,  15  L.R.A.  391,  51  N.  W.  327;  Lally 
V.  Lally,  152  Wis.  56,  138  N.  W.  651. 


exemplary  life,  her  violation  of  that  duty 
gives  the  husband  no  right  to  property 
justly  hers.  The  husband  has  a  like  duty 
to  lead  a  moral  and  virtuous  life;  if  he 
fails  to  perform  it,  could  it  be  contended 
that  his  failure  would  give  her  a  right  to 
additional  property,  or  that  there  should 
be  an  increase  in  her  allowance  in  conse- 
quence? Manifestly  not.  Cole  v.  Cole, 
supra. 

That  case  afiirms  35  111.  App.  544,  where 
the  court  said  that  divorce  puts  the  par- 
ties in  the  position  of  strangers  to  each 
other  as  to  their  moral  conduct  thereafter. 
Her  claim  on  him  under  the  order  of  ali- 
mony is  merely  pecuniary,  and  is  not  to  be 
affected  by  her  vice  or  virtue,  any  more 
tlian  if  the  recurring  sums  for  alimony 
were  instalments  upon  a  land  purchase. 

• 
(19)  Jfo  statutory  authority. 

So  far  as  there  are  any  authorities,  it 
seems  to  be  the  rule  that  in  case  of  a  di- 
vorce a  vinculo  no  modification  of  the  de- 
cree for  alimony  will  be  granted  after  the 
term  because  of  the  wife's  subsequent  mis- 
conduct, where  powBr  to  grant  such  modi- 
fication is  not  conferred  by  statute. 

So,  where  the  wife  has  been  granted  a  di- 
vorce because  of  the  husband's  wrong,  and 
stipulated  alimony  is  decreed,  but  this  is 
subsequently  reversed  and  a  reference  or- 
dered to  ascertain  what  would  be  a  suit- 
able allowance  for  her  support  under  the 
circumstances,  evidence  as  to  acts  upon  her 
part,  occurring  after  the  judgment  of  di- 
vorce and  decree  of  alimony,  and  prior  to 
the  order  of  reference,  alleged  to  amount 
to  fornication,  intemperance,  extravagance, 
and  vicious  and  debased  associations  and 
mode  of  living,  is  inadmissible  in  such  ref- 
erence.   Forrest  v.  Forrest,  3  Bosw.  661. 

Upon  the  granting  of  a  divorce  to  the 
wife  by  reason  of  the  husband's  wrong, 
her  right  to  such  suitable  allowance  as 
may  be  just  under  the  circumstances  as 
they  exist  at  the  time  the  decree  is  pro- 
nounced is  perfect  and  absolute;  it  is  no 
part  of  the  province  of  the  court  that  fixes 
the  amount  to  watch  over  her  subsequent 
45  L.R.A.(N.S.) 


conduct  in  life,  or  to  take  proof  of  it  as  a 
ground  of  affecting  her  right  to  an  allow- 
ance, or  its  amount;  her  subsequent  good 
or  ill  conduct  can  be  made  to  afi'ect  her 
only  as  the  same  conduct  would  affect 
other  individuals;  her  subsequent  miscon- 
duct cannot  be  punished  by  a  forfeiture  of 
part  of  the  allowance  which  was  just  when 
fixed,  nor  can  her  subsequent  meritorious 
conduct  be  rewarded  by  an  increased  allow- 
ance.   Ibid. 

The  Forrest  Case'  afiirms  a  decision  which 
is  there  quoted  as  stating  that  whatever 
duty  the  wife,  after  her  divorce,  owes  to 
the  community  in  which  she  lives,  to  lead 
a  pure  and  virtuous  life,  she  owes  no  duty 
to  the  husband  other  or  greater  than  she 
owes  to  any  other  member  of  that  com- 
munity; and  where  a  suitable  allowance 
has  been  fixed  in  the  decree  of  divorce, 
her  subsequent  misconduct  would  not  for- 
feit it,  for  the  obvious  reason  that  she 
would  not  thereby  violate  any  right  of  the 
husband. 

And  in  Stanfield  v.  Stanfield,  22  Okla. 
574,  98  Pac.  334,  it  was  said  that,  if  the 
original  decree  for  alimony  is  not  in  ac- 
cordance with  good  conscience  and  equity, 
then  application  should  be  made  for  its  re- 
view at  the  time  in  the  court  where  taken;  • 
and  upon  refusal  of  the  court  to  reverse 
the  decree,  then  appeal  should  be  resorted 
to;  but  an  application  at  a  subsequent  term 
of  the  same  or  another  court,  for  the  modi- 
fication of  the  decree,  cannot  be  used  to 
take  the  place  of  an  appeal. 

Accordingly,  a  decree  for  alimony  in  a 
divorce  action  brought  upon  the  ground  of 
the  husband's  wrongdoing  will  not  be  modi- 
fied or  annulled  after  the  term,  in  the  ab- 
sence of  fraud  or  mistake,  simply  on  aver- 
ments that  since  the  decree  the  wife  has 
denied  him  the  rififht  under  the  decree  to 
see  his  children,  that  she  is  incurring  ex- 
penses wilfully  and  needlessly  for  the  chil- 
dren's support,  which,  under  the  decree,  he 
must  meet;  that  she  has  caused  serious 
trouble  between  him  and  his  second  wife: 
and  has  intentionally  interfered  with  hin 
busim'ss,  thereby  causing  him  loss  of  prop- 
erty.    Ibid. 
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VinJOt  J->  delivered  the  opinion  of  the 
•court: 

Upon  the  plaintiff's  appeal  it  is  claimed 
the  court  erred  in  entertaining  a  motion 
for  the  alteration  of  the  decree  of  February 
19,  1912,  and  in  modifying  the  same 
by  terminating  alimony  and  making  a 
final  division  of  property  between  the  par- 
ties. A  sufficient  answer  to  this  claim  is 
that  the  modification  of  the  judgment  was 
made  within  the  term  at  which  it  was  ren- 
dered. The  record  shows  that  the  January, 
1912,  term  was  by  special  order,  pursuant 
to  §  2424,  Stat.  1911,  as  to  this  matter 
adjourned  till  May  4,  1912,  and  that  the 
modification  was  made  May  2,  1912.  It  is 
well  settled  that  a  circuit  court  has  full 
control  over  its  judgments  during  the  term 


within  which  they  are  rendered,  and  may 
vacate  or  modify  the  same  at  any  time  dur- 
ing the  term,  witu  or  without  a  motion 
therefor  by  the  parties  thereto,  or  those 
affected  thereby.  Hansen  v.  Fish,  27  WiR. 
535;  Smith  v.  Milwaukee  Electric  R.  &. 
Light  Co.  119  Wis.  336,  96  N.  W.  823; 
Frost  V.  Meyer,  137  Wis.  255,  118  N.  W. 
811;  1  Freeman,  Judgm.  §  90;  1  Black, 
Judgm.  §  305.  A  judgment  for  divorce 
comes  within  this  rule.  R —  v. .  R — ,  20 
Wis.  331;  Brown  v.  Brown,  53  Wis.  29, 
9  N.  W.  790.  But  it  is  not  necessary  to 
base  the  court's  decision  upon  such  a  nar- 
row ground,  and  it  is  deemed  best  to  meet 
the  claim  of  plaintiff's  counsel  that  mis- 
conduct of  the  wife,  occurring  subsequent 
to  the  entry  of  the  final  decree  of  divorce. 


«.  Misconduct    induced    by    Husband^s 

fault. 

It  seems  that  even  where  the  court  has 
power  to  modify  a  decree  for  alimony  be- 
cause of  the  wife's  subsequent  misconduct, 
modification  may  be  refused  where  it  ap- 
pears that  such  misconduct  on  her  part 
-was  induced  or  contributed  to  by  the  nus- 
"band's  own  fault. 

Thus,  adultery  of  the  wife  subsequent  to 
•<Uvorce  and  decree  of  alimony  will  not 
authorize  the  interposition  of  a  court  to 
alter,  modify,  or  set  aside  the  decree,  even 
though,  under  statute,  the  court  has  the 
j)ower,  where,  for  aught  that  appears,  the 
entire  property  of  the  husband  may  have 
I'ome  from  the  wife,  or  may  have  been  the 
result  of  their  joint  earnings  and  accumu- 
lations, and  where  the  huHband  is  in  ar- 
rears in  paying  the  alimony,  so  that  her 
lapse  from  virtue  may  have  been  the  result 
of  want  and  penury  which  he  might  have 
relieved,  but  refused.  Cole  v.  Cole,  142  111. 
19,  19  L.R.A.  811,  34  Am.  St,  Rep.  66,  31 
N.  E.  109.    See  I.  b,  2,  (c),  (1). 

In  Stock  V.  Stock,  11  Phila.  324,  and 
Cariens  v.  Cariens,  50  W.  Va.  115,  55  L.R.A. 
1)30,  40  S.  E.  335,  a  modification  of  the  de- 
•eree  for  alimony  was  likewise  refused,  large- 
•  ly  upon  the  ground  that  the  wife's  miscon- 
duct was  induced  by  or  contributecl  to  by 
the  husband's  own  fault.  See  I.  a  and  I. 
b,  1. 

JI.  English  rule. 

a.  In  general. 

Under  the  English  practice  this  subject 
Assumes  a  somewhat  different  aspect.  There 
the  question  usually  is  as  to  whether  the 
elause  dum  sola  et  casta  vixerit  shall  be 
inserted  in  the  decree  for  alimony  or  main- 
tenance upon  dissolution  of  the  marriage. 
Of  course,  if  the  clause  is  inserted,  the  wife 
would,  by  the  very  terms  of  the  decree, 
forfeit  her  right  to  such  alimony  upon  com- 
mitting an  act  of  unchastity,  and  the  de- 
cree itself  would  not  need  modification;  on 
the  other  hand,  if  the  clause  is  not  insert- 
ed, she  would  not  forfeit  her  right  to  ali- 
45  L.R.A.(N.S.) 


mony  by  such  an  act.  (The  clause  is  usu- 
ally quoted  in  full  as  above,  but  this  note 
is  concerned  solely  with  the  dum  casta 
part.) 

Section  1,  act  7,  Edw.  VII.  chap.  12, 
which  enumerates  the  grounds  for  the  modi- 
fication or  discharge  of  an  order  for  the 
support  of  the  wife  upon  dissolution  of  the 
marriage,  does  not  include  as  a  ground  her 
subsequent  misconduct. 

Under  this  act,  where  the  order  for  ali- 
mony does  not  contain  the  dum  sola  et 
casta  clause,  such  clause  cannot  be  inferred, 
and  therefore  the  order  will  not  be  varied 
or  discharged  by  reason  of  the  subsequent 
unchastity,  ineontinencv,  or  immorality  of 
the  wife  (Collins  v.  Collins,  103  L.  T.  N.  S. 
80,  26  Times  L.  R.  600,  54  Sol.  Jo.  682): 
nor  will  that  clause  be  subsequently  in- 
serted, but  the  decree  becomes  binding  ac- 
cording to  its  terms,  and  will  not  be  set 
aside  by  reason  of  her  subsequent  miscon- 
duct. (Bradley  v.  Bradley,  L.  R.  7  Prob. 
Div.  237.  51  L.  J.  Prob.  N.  S.  87,  47  L.  T. 
N.  S.  355,  31  Week.  Rep.  200). 

But  in  Saunders  v.  Saunders,  69  h.  T. 
N.  S.  498,  where  the  husband  obtained  a 
divorce  for  the  wife's  adultery,  upon  the 
subsequent  variation  of  the  deed  of  settle- 
nient,  the  dum  casta  clause  was  inserted, 
although  it  did  not  appear  that  she  was 
still  guilty. 

The  weight  of  authority  is  to  the  effect 
that  where  a  dissolution  of  marriage  is 
granted  by  reason  of  the*  misconduct  of  the 
husband,  the  wife  being  innocent,  the  dum 
sola  et  casta  clause  will  not  be  inserted: 
on  the  other  hand,  where  the  marriage  is 
dissolved  by  reason  of  the  misconduct  of 
the  wife,  and  the  husband  is  innocent,  that 
clause  will  be  inserted. 


b.  Husband  guilty,   wife  innocent. 

Where  a  wife  obtains  a  dissolution  of 
marriage  for  the  misconduct  of  her  hus- 
band, and  she  is  innocent,  she  will  be  en- 
titled to  maintenance  absolutely;  that  is, 
without  the  insertion  of  the  dum  sola  et 
casta  clause,     Morris  v.  Morris,  31  L.  J. 
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is  no  ground  for  modifying  the  allowance 
of  alimonj.  To  this  point  they  cite  Holt 
V.  Holt,  L.  R.  1  Prob.  &  Div.  610,  38  L.  J. 
Prob.  N.  S.  33,  19  L,  T.  N.  S.  662;  Forrest 
V.  Forrest,  3  Bosw.  661,  671;  Flood  v. 
Flood,  5  Bush,  169;  Cross  v.  Cross,  63 
N.  H.  444;  Stanfield  v.  Stanfield,  2Z  Okla. 
674,  98  Pac.  334;  Cole  v.  Cole,  142  111.  19, 
19  L-R.A.  811,  34  Am.  St.  Rep.  56,  31  N.  E- 
109;  Cariens  v.  Cariens,  50  W.  Va.  113,  65 
L  JI.A.  930,  -40  S.  E.  335. 

In  Holt  ▼.  Holt,  L.  R.  1  Prob.  &  Div.  610, 
it  was  held  that  the  divorced  wife  was  not 
entitled  to  alimony  while  she  was  living 
with  another  man,  as  his  wife,  and  support- 
ed by  him.  The  court  said:  ''The  husband 
ought  not  to  be  called  on  to  pay  alimony 
for   the  time   during   which   the  wife  had 


other  means  of  support.  It  is  immaterial, 
as  far  as  this  question  is  concerned,  whether 
the  respondent  was  living  in  adultery.  The 
ground  upon  which  the  court  proceeds  is 
that  she  was  living  in  such  a  manner  that 
she  had  means  of  support  independent  of 
her  husband.'' 

The  case  of  Forrest  v.  Forrest,  3  Bosw. 
661,  decided  in  the  superior  court  of  New 
York  in  1859,  by  four  justices,  sustains  the 
point  to  which  it  is  cited,  though  it  should 
be  noted  that  Pierrepont,  J.,  dissented  from 
that  part  of  the  opinion  which  held  that, 
in  fixing  the  amount  of  alimony,  the  immor- 
ality and  bad  conduct  of  the  wife  after 
the  decree  of  divorce  is  pronounced,  and 
before  the  amount  of  permanent  alimony 
is  fixed,  cannot  be  considered  by  the  court. 


Prob.  N.  S.  33;  Harrison  v.  Harrison,  L. 
R.  12  Prob.  Div.  130,  67  L.  T.  N.  S.  119,  56 
L.  J.  Prob.  N.  S.  76,  35  Week.  Rep.  703; 
Wood  V.  Wood  [1891]  p.  272,  60  L.  J.  Prob. 
N.  S.  66,  64  L.  T.  N.  S.  586;  Smith  v. 
Smith  [1898]  P.  29,  67  L.  J.  Prob.  N.  S.  54, 
78  L.  T.  N.  S.  28. 

Especially  ought  this  clause  to  be  omit- 
ted where  the  wife  has  no  property  of  her 
own,  and  the  allowance  to  be  made  her  is 
small.  Wood  v.  Wood  [18911  P.  272,  60 
L.  J.  Prob.  N.  S.  66,  64  L.  T.  N.  S.  586. 

In  Smith  v.  Smith  [1898]  P.  29,  67  L.  J. 
Prob.  N.  8.  54,  78  L.  T.  N.  S.  28,  it  was 
remarked  that  the  words  dum  sola  et  casta 
formerly  conveyed  no  imputation  against 
the  wife,  but  that  they  do  now  convey  a 
faint  one. 

However,  in  Wood  ▼.  Wood  [1891]  P. 
272,  60  L.  J.  Prob.  N.  S.  66,  64  L.  T.  N.  S. 
686,  it  was  stated  that  where  the  court 
has  discretion  both  as  to  the  amount  to  be 
paid  and  the  time  for  which  and  the  con- 
ditions upon  which  the  payment  shall  con- 
tinue, there  can  be  no  rule  as  to  the  inser- 
tion of  the  dum  sola  et  casta  clause,  one 
way  or  the  other;  it  can  be  said  neither 
tliat  it  ought  to  be  inserted  unless  there  is 
some  reason  to  the  contrary,  nor  that  it 
ought  tt>  be  omitted  unlcRS  there  is  some 
reason  for  inserting  it.  Each  case  ought 
to  depend  upon  its  own  circumstances. 
While  it  may  be  considered  unjust  to  make 
an  allowance  cease  on  remarriage,  and  not 
on  illicit  intercourse,  yet  it  is  an  insult  to 
a  woman  of  spotless  character  to  provide 
against  the  contingency  of  her  sinking  so 
low  as  to  render  such  a  provision  necessary. 

But  in  Fisher  v.  Fisher,  31  L.  J.  Prob. 
N.  S.  1,  2  Swabey  &  T.  410,  5  L.  T.  N.  S. 
364,  8  Jur.  N.  S.  103,  10  Week.  Rep.  122, 
it  was  held  that  where  a  wife  obtains  a 
dissolution  of  marriage  for  the  husband's 
wrong,  she  is  entitled  •  to  maintenance  as 
long  as  she  leads  a  chaste  life  and  remains 
unmarried.  The  court  remarked  that  had 
«he  been  divorced  a  mensa  et  thorOy  and 
had  thereafter  been  guilty  of  adultery,  she 
would  have  become  liable  to  the  loss  of  her 
alimony;  and  similarly  in  this  case,  if  she 
should  hereafter  become  guilty  of  immor- 
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ality,  it  would  be  unreasonable  to  call  upon 
the    iformer   husband    to    maintain    her. 

In  Medley  v.  Medley,  L.  R.  7  Prob.  Div. 
122,  61  L.  J.  Prob.  N.  S.  74,  30  Week.  Rep. 
937,  it  was  said  that  where  the  wife  ob- 
tained a  dissolution  of  the  marriage  for  the 
husband's  wrong,  and  later  applied  for  an 
order  for  permanent  maintenance,  the  dum 
sola  et  ca^ta  clause  was  not  usually  insert- 
ed in  the  order,  but  was  left  to  be  decided 
when  the  deed  of  security  should  be  settled. 

c.  Wife  guilty,  husband  innocent. 

Where  a  divorce  is  granted  the  husband 
by  reason  of  the  adultery  of  the  wife,  and 
he  is  innocent,  it  is  material  that  the  dum 
sola  et  casta  clause  should  be  inserted  in 
the  provision  for  allowance;  she  should 
know  and  should  be  made  to  feel  that  her 
livelihood  depends  upon  her  leading  a  chaste 
life  in  the  future;  where  she  is  shown  to 
have  been  guilty  already  of  such  wrong- 
doing, the  strongest  pressure  ought  to  be 
put  upon  her  not  to  lapse  again  into  sin. 
Squire  v.  Squire  [1905]  P.  4,  74  L.  J.  Prob. 
N.  S.  1,  92  L.  T.  N.  S.  472,  21  Times  L.  R. 
41 ;  Saunders  v.  Saunders,  69  L.  T.  N.  S. 
498;  Weller  v.  Weller,  63  L.  T.  N.  S. 
263;  Edwards  v.  Edwards  [1894]  P.  33, 
63  L.  J.  Prob.  N.  S.  62,  70  L.  T.  N.  S, 
.39;  Ashcroft  v.  Ashcroft  [1002]  P.  270, 
71  L.  J.  Prob.  N.  S.  125,  87  L.  T.  N.  S. 
229,  18  Times  L.  R.  821,  51  Week.  Rep. 
292. 

But  in  Lander  v.  Lander  [1891]  P.  161, 
60  L.  J.  Prob.  N.  S.  65,  64  L.  T.  N.  S.  120, 
56  J.  P.  152,  39  Week.  Rep.  416,  a  decree  for 
absolute  divorce  was  granted  to  the  husband 
for  repeated  acts  of  adultery  on  the  part 
of  his  wife,  subsequent  to  their  agreement 
to  live  separate,  and  his  agreement  to  make 
her  a  weekly  allowance,  and  the  decree 
ordered  the  payment  of  a  weekly  sum, 
which  was  but  a  bare  allowance  for  her 
maintenance,  without  the  insertion  of  a 
dum  sola  et  casta  clause. 

And  in  Hart  v.  Hart,  L.  R,  18  Ch.  Div. 
670,  60  L.  J.  Ch.  N.  S.  697,  45  L.  T.  N.  S. 
13,  30  Week.  Rep.  8,  an  action  for  specific 
performance  of  an  agreement   for  a  sepa- 
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In  Flood  V.  Flood,  5  Bush,  169,  a  per- 
petual divorce  from  bed  and  board  was 
granted  to  the  parties,  and  by  mutual  ar- 
rangement a  certain  amount  of  property 
was  conveyed  by  the  husband  to  trustees 
to  hold  the  same  in  trust  for  the  use  of 
the  wife  and  the  two  children  of  the  parties. 
Afterwards  the  wife  assumed  to  marry  one 
Armitage  and  lived  with  him  as  his  wife, 
whereupon  the  first  husband  secured  an  ab- 
solute divorce  from  the  bonds  of  matrimony, 
and  subsequently  brought  an  action  to  se- 
cure a  reconveyance  to  him  of  the  property 
conveyed  to  the  trustees.    The  court  refused 


to  compel  a  reconveyance,  saying:  ''No 
doubt  the  Louisville  chancery  court  prop- 
erly  adjudged  a  dissolution  of  the  marital 
relations,  and  restored  to  him  the  custody 
of  his  children,  and  adjudged  to  him  all 
property  which  she  had  received  from  him 
by  reason  of  the  marriage,  or  in  considera- 
tion thereof;  but  it  did  not,  nor  could, 
adjudge  to  him  the  rights  of  property  which 
had  been  conveyed  and  secured  to  her  use 
for  life,  as  a  support  in  place  of  alimony.*' 
In  Cross  v.  Cross,  63  N.  H.  444,  the  court 
said :  "There  is  no  question  as  to  the  power 
to  grant  alimony  in  this  case.    Upon  prop- 


ration  dct*d  made  as  a  compromise  of  a 
suit  for  divorce  brought  by  the  husband 
for  the  adultery  of  the  wife,  it  was  held 
that  a  provision  for  "usual  covenants"  did 
not  include  the  dum  casta  clause;  that  lim- 
itation upon  the  provision  for  the  wife 
whose  alleged  guilt  has  not  been  proved 
must  be  specially  expressed  if  it  is  intend- 
ed to  be  contracted  lor. 

d.  Both  guilty. 

Where  the  marria^j^e  is  dissolved  on  the 
ground  of  tl.e  husband's  adultery,  and 
where  it  appears  that  the  wife  has  pre- 
viously been  divorced  for  the  same  cause, 
and  the  allowance  is  not  bare  subsistence, 
but  amounts  to  a  large  addition  to  an  al- 
ready substantial  income,  the  words  et 
casta  should  be  added.  Kettlewell  v.  Ket- 
tlewell  [3898]  P.  138,  67  L.  J.  Prob.  N.  S. 
16.  77  L.  T.  N.  S.  631.  14  Times  L.  R. 
96. 

And  where  absolute  dissolution  of  mar- 
riage was  decreed  for  the  misconduct  of 
the  husband,  and  whore  the  stability  of 
their  married  life  had  been  undermined 
by  the  withdrawal  of  the  wife's  affections, 
alimony  was  decreed  to  tHe  wife  "as  usual, 
dum  sola  et  casta."  .  Chetwynd  v.  Chetwynd, 
L.  R.  1  Prob.  &  Div.  39,  13  L.  T.  N.  S. 
474,  35  L.  J.  Prob.  N.  S.  21,  11  Jur.  N. 
S.  958,  14  Week.  Rep.  184. 

e.  Miscellaneous. 

In  Severn  v.  Severn,  14  Grant,  Ch.  (U. 
C.)  150,  where  the  husband  for  several  years 
had  been  paying  alimony  to  the  wife  under 
a  decree  of  court,  she  was  deprived  thereof 
for  the  future  and  the  husband  exoner- 
ated from  payinpr  it  thereafter  because  of 
her  adultery,  committed  subsequent  to  the 
decree.  No  discussion  is  entered  into  as  to 
the  authority  of  the  court  to  vacate  the 
decree  for  such  a  cause,  nor  is  it  shown  for 
whose  misconduct  the  separation  or  divorce 
had  occurred. 

Under  an  act  providing  that  if  any  mar- 
ried woman  upon  whose  applicat'on  an 
order  for  her  support  has  been  made  shall 
commit  adultery,  such  order  shall,  upon 
proof  thereof,  be  discharged,  where  such  an 
act  on  her  part  subsequent  to  the  order  is 
proved,  the  order  should  be  discharged  at 
once  and  ceases  from  that  time  to  be  ef- 
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fective;  the  husband  is  not  liable  to  pay 
anything  under  such  order  thereafter,  and 
although  he  may  by  his  wilful  neglect  have 
conduced  to  such  act  on  her  part,  he  is 
entitled  to  have  such  order  discharged. 
Ruther  v.  Ruther  [1903]  2  K.  B.  270,  72 
L.  J.  K.  B.  N.  S.  826,  67  J.  P.  359,  62 
Week.  Rep.   154. 

In  Gladstone  v.  Gladstone,  L.  R.  1  Prob. 
Div.  442,  36  L.  T.  N.  S.  380,  45  L.  J.  Prob. 
N.  S.  82,  24  Week.  Rep.  739,  it  was  said 
that  an  order  as  to  marriage  settlements 
w'lM  not  be  reviewed  bv  reason  of  any  mat- 
ter  arising  subsequently  to  the  date  of  the 
order.'  Although  it  is  perfectly  reasonable 
in  those  cases  where  the  husband  is  called 
upon  to  sacrifice  a  portion  of  his  own 
means  that  the  words  dum  sola  et  casta 
should  be  imposed,  yet,  where  the  effect  of 
the  order  is  only  to  deprive  the  husband  of 
his  interest  in  the  wife's  fortune,  and 
would  put  the  innocent  wife  in  possession 
of  her  own  income,  no  sucn  condition  ought 
to  be  imposed. 

In  Benvon  v.  Benvon,  L.  R.  1  Prob. 
Div.  447,  45  L.  J.  Prob.  N.  S.  93,  24  Week. 
Rep.  950,  it  was  said  that  while  a  hus- 
band may  be  content,  upon  separation  from 
his  wife,  to  accept  a  small  portion  t)f  her 
income  while  she  retains  the  character  and 
position  of  wife  to  him.  rather  than  e'xpose 
in  public  their  matrimonial  difficulties,  yet 
the  situation  is  changed,  after  such  sep- 
aration, she  is  guilty  of  misconduct  which 
entitled  the  husband  to  have  the  marriage 
disRolved;  he  may  reasonably  object  to  an 
adulterer  enjoying  her  property  and  the  in- 
come thereof  in  her  society.  It  would  be 
of  evil  example  and  morally  dangerous  if 
the  wife's  pecuniary  position  could  not  be 
altered  by  reason  of  her  wronardoing  sub- 
sequent to  her  husband's  acceptance  of  an 
allowance.  In  such  changed  condition  of 
things  he  is  entitled  to  ask  for  a  larger 
allowance  than  he  agreed  to  accept  at  the 
time  of  the  separation. 

It  is  usual  to  add  the  words  et  casta 
when  the  dum  sola  clause  is  inserted,  for 
the  reason  that  it  would  seem  almost,  a 
parody  of  justice  that  a  woman  should  lose 
her  allowance  if  she  marries  again,  but 
should  not  lose  it  if  she  lives  with  a  man 
as  his  mistress.  Kettlewell  v.  KettU-welT 
[1898]  P.  138,  67  L.  J.  Prob.  N.  S.  16,  77 
L.  T.  N.  S.  631,  14  Times  L.  R.  96. 
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cr  application  and  notice  tbe  court  may  re- 
vise and  modify  any  order  made,  and  make 
such  new  orders  as  may  be  necessary  re- 
specting alimony.  .  .  .  Adultery  com- 
mitted by  the  plaintiff  before  or  after  the 
decree  of  divorce  is  not,  as  matter  of  law, 
a  bar  to  this  petition.  The  plaintiff  may 
have  earned  the  property.,  and  justice  may 
require  a  division  of  it,  although  both 
parties  are  corrupt.  Whether  the  plaintiff 
is  entitled  to  alimony  is  a  question  of  fact." 

In  Stanfield  v.  Stanfleld,  22  Okla.  674, 
98  Pac.  334,  it  was  held  that  a  decree  of 
divorce  adjudging  alimony  to  the  wife  in 
accordance  with  an  agreement  of  the  par- 
ties, unaffected  by  fraud  or  mistake,  was 
not  subject  to  modification  upon  motion 
filed  by  the  former  husband  after  the  term 
at  which  the  original  decree  was  made.  As 
incidental  to  that  ruling  the  court  said: 
"After  the  divorce  the  parties  go  into  the 
world  as  strangers  to  each  other,  and  gen- 
erally even  the  adultery  of  the  wife,  except 
possibly  under  special  conditions  not  in- 
volved in  this  case,  will  not  relieve  the 
husband  of  the  payment  of  alimony  in  ac- 
cordance with  the  decree." 

In  Cole  v.  Cole,  142  111.  19,  19  L.R.A.  811, 
34  Am.  St.  Rep.  56,  31  N.  E.  109,  the  court 
refused  to  reduce  the  allowance  of  alimony 
because  of  the  subsequent  misconduct  of  the 
wife,  where  it  was  not  shown  that  the  pay- 
ments were  to  be  made  out  of  the  earnings 
of  the  husband,  or  that  the  property  did 
not  come  originally  from  the  wife,  or  was 
not  the  result  of  their  joint  accumulations, 
and  where  it  was  not  shown  that  her  wrong- 
doing may  not  have  been  the  result  of  his 
prior  failure  to  pay  instalments  of  alimony 
as  thev  became  due.  The  court,  after  re- 
viewing  the  authorities,  says:  "Cases  may 
be  found,  and  others  will  arise  in  practice, 
where  it  may  be  highly  unjust  and  inequita- 
ble that  the  husband  should  continue  to 
support  the  wife.  It  is  within  the  power 
of  the  court  to  compel  the  payment  of  ali- 
mony out  of  the  future  earnings  of  the  hus- 
band, whether  the  labor  be  manual  or  men- 
tal, .  .  .  and  it  might  be,  under  these 
circumstances,  unconscionable  to  compel  the 
husband  by  his  daily  labor  to  support  his 
divorced  wife  in  idleness  and  prostitution. 
Not  only  reasons  of  justice,  but  authority, 
would  seem  to  justify  the  court  in  such  a 
case,  in  the  exercise  of  its  general  chancery 
powers,  to  modify  or  revoke  its  former  or- 
der. Hut  there  is  no  such  case  made  by 
this  petition." 

In  Cariens  v.  Cariens,  60  W.  Va.  113,  55 
L.R.A.  930,  40  S.  E.  336,  it  w^as  held  that 
under  a  decree  of  divorce  o  mcn^a  et  thoro 
the  husband  might  be  discharged  from  the 
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payment  of  alimony  by  the  subsequent  mis- 
conduct of  the  wife,  and  in  the  opinion  it 
was  stated:  "When  a  decree  of  absolute 
divorce  gives  alimony,  the  subsequent  sex- 
ual intercourse  by  the  late  wife  with  other 
men  is  no  ground  for  discharging  the  man 
from  such  alimony,  because  after  such  de- 
cree the  woman  is  no  longer  wife,  no  longer 
owes  any  duty  of  purity  to  the  husband,, 
and  breaks  no  duty  to  him  by  her  miscon- 
duct, however  gross."  This  statement,  how- 
ever, was  not  necessary  to  the  point  decided, 
and  many  of  the  authorities  cited  to  sustain 
it  fail  to  do  so. 

From  a  review  of  the  above  cases  it  will 
be  seen  that  in  none,  except  Forrest  v. 
Forrest,  supra,  is  it  held  that  the  subse* 
qucnt  misconduct  of  the  wife  cannot  be  con- 
sidered upon  an  application  to  modify  the 
amount  of  alimony.  That  such  misconduct 
may  not  in  many  cases  bar  the  wife  from 
further  receiving  alimony,  or  even  subject 
her  to  a  reduction  of  the  amount  deter- 
mined in  the  original  decree,  may  well  be 
conceded.  But  it  is  not  in  consonance  with 
the  evident  intent  of  the  statute,  or  with 
the  judicial  policy  of  this  state,  or  witb 
principles  of  natural  justice,  to  hold  that 
the  subsequent  misconduct  of  a  wife  of  the 
character  here  found  should  not  be  consid- 
ered by  a  court  of  equity  in  determining 
how  much  the  husband  shall  continue  to- 
contribute  to  her  support.  If  the  facta 
disclose  a  single  lapse  from  virtue,  caused,^ 
perhaps,  in  some  degree,  by  the  misconduct 
of  the  husband,  that  he  has  in  his  posses- 
sion property  accumulated  by  the  economy 
and  labor  of  both  during  the  married  state, 
that  the  wife  is  without  any  means  of  her 
own  and  without  the  ability  to  earn  a  live- 
lihood, then  the  court  may  well  refuse  to 
modify  the  amount  of  alimony  awarded 
in  the  original  decree.  On  the  other  handy 
if  the  wife,  without  the  fault  of  the  hus- 
band, and  without  any  adequate  excuse  or 
palliation,  deliberately  chooses  a  life  of 
shame  and  dishonor,  has  no  other  equitable 
claim  upon  property  in  the  hands  of  the 
husband,  and  he  is  compelled  by  his  daily 
toil  to  earn  the  money  paid  to  her,  the 
court  may  make  the  misconduct  of  the  wife 
the  ground  for  cutting  off  all  alimony,  or 
for  reducing  the  same  as  may,  in  its  dis- 
cretion, seem  just  and  equitable  under  all 
the  circumstances  of  the  case.  Our  statute 
(§  2369,  Stat.  1911)  prescribes  no  ground* 
upon  which  a  judgment  for  alimony  may 
.be  modified.  It  wisely  leaves  that  to  the 
judgment  of  the  court.  The  consideration* 
that  may  legitimately  influence  such  judge- 
ment are  so  varied  and  complex  that  lejris- 
lative   and   judicial   wisdom    alike   refraiD 
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from  any  attempt  to  enumerate  them. 
This  much,  however,  may  he  said:  The 
courts  of  our  state  do  not  permit  vice  to 
flaunt  its  banner  before  them  unchallenged. 
When  it  appears,  its  nature  and  extent  may 
be  inquired  into,  and  if  justice  so  demands 
it  may  be  made  the  ground  of  equitable  re- 
lief in  the  allowance  of  alimony. 

But  in  this  case  it  cannot  be  said  that 
there  was  any  reduction  of  alimony.  The 
court,  upon  the  showing  made  of  the  sub- 
sequent misconduct  of  the  wife,  changed  the 
judgment  from  one  awarding  alimony  to 
one  of  a  final  division  of  property  between 
the  parties,  and  very  properly  so.  The  evi- 
dence was  no  doubt  sufficient  to  satisfy  the 
court  that  the  wife  evinced  a  permanent 
disposition  to  err.  Under  such  circumstan- 
ces the  best  administration  of  justice  re- 
quires a  financial  as  well  as  marital  sep- 
aration of  the  parties.  The  right  to  so 
modify  the  judgment  is  unquestioned.  Mar- 
tin V.  Martin,  126  Wis.  237,  105  N.  W.  783. 
No  claim  is  made  that  the  sum  awarded 
the  wife  in  the  final  judgment  dividing  the 
property  was  not  adequate,  considering  the 
financial  condition  of  th/e  defendant. 

The  defendant  appealed  from  an  order 
entered  May  21,  1912,  requiring  him  to  pay 
the  sum  of  $150  alimony  due  for  the  months 
of  March,  April,  and  May,  1012.  It  is 
argued  by  counsel  for  defendant  that  the 
judgment  of  final  division  of  property,  en- 
tered May  2,  1912,  settled  all  matters  be- 
tween the  parties,  and  that  no  claim  for 
past-due  alimony  can  be  maintained  by 
plaintiff.  This  contention  would  probably 
prevail  were  it  not  for  the  fact  that  it  ap- 
pears from  the  affidavit  in  behalf  of  plain- 
tiff, and  is  not  denied  by  the  defendant, 
that  at  the  time  the  modification  of  the 
judgment  of  February  19th  was  considered 
by  the  court  oral  reference  was  made  to 
this  amount  of  unpaid  and  overdue  ali- 
mony, and  the  court  from  the  bench  said, 
*1iet  it  be  paid,"  and  afterwards  the  court 
made  the  order  for  its  payment.  From 
this  is  must  be  inferred  that  the  court  did 
not  include  in  the  judgment  of  May  2d  the 
alimony  in  dispute,  and  that  the  division 
of  property  was  made  upon  the  basis  that 
this  sum  of  $150  due  for  alimony  should  be 
paid  in  addition  to  the  sum  of  $600  required 
to  be  paid  by  the  judgment  of  May,  1912. 
8o  construing  the  action  of  the  court,  the 
order  was  properly  made. 

Upon  the  plaintiff's  appeal  the  judgment 
is  affirmed;  upon  the  defendant's  appeal  the 
order  is  affirmed.  No  costs  allowed  to  either 
party;  the  defendant  to  pay  the  clerk's 
fees. 
45  L.R.A.(N.S.) 
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STATE  OF  OKLAHOMA  EX  REL.  FRED 
S.  CALDWELL. 

(—  Okla.  — ,  130  Pac.  653.) 

Action  —  to  recover  penalty  ^  char- 
acter. 

1.  Section  4191,  Comp.  Laws  1909,  pro- 
vides as  the  punishment  of  one  who  uses, 
or  permits  his  premises  to  be  used,  for 
violating  the  prohibition  law,  both  fine 
and   imprisonment  and   a  penalty.     Held: 

(a)  That  the  proceeding  to  recover  the 
penalty   is   the   punishment  of  an   offense. 

(b)  That  while  this  proceeding  punishes 
an  offense,  it  at  the  same  time  is  in  the 
nature  of  a  civil  action,  and  is  governed 
by  the  rules  of  procedure  applicable  to 
civil  instead  of  criminal  cases. 

Pleading  —  former  Jeopardy  —  right  to 
plead. 

2.  A  defendant  sued  for  the  penalty  pro- 
vided by  §  4191,  Comp.  Laws  1909,  for 
unlawfully  permitting  his  premises  to  be 
used  in  violation  of  the  prohibition  law, 
may  plead  that  the  statute  is  invalid  be- 
cause in  conflict  with  the  former  jeopardy 
section  of  the  Constitution,  although  he  has 
not  been  previously  prosecuted  for  the  crime 
pronounced  by  the  statute. 

Statute  —  construction  —  jeopardy. 

3.  The  terms  "jeopardy  of  life  and  lib- 
erty for  the  same  offense,"  "jeopardy  of 
life  or  limb,"  "jeopardy  for  the  same  of- 
fense," "twice  in  jeopardy  of  punishment," 
and  other  similar  provisions  used  in  the 
various  Constitutions,  are  to  be  construed 
as  meaning  substantially  the  same  thing. 

Constitutional  law  —  second  Jeopardy 
—  action  for  penalty. 

4.  Article  2,  §  21,  of  the  Constitution 
which  provides,  "Nor  shall  any  person  be 
twice  put  in  jeopardy  of  life  and  liberty 
for  the  same  offense,"  is  not  intended  to 
apply  to  a  civil  proceeding  which  affects 
merely  property  rights,  even  though  such 
proceeding  is  in  part  a  punishment  of  an 
offense. 

Statute    —    constitutionality    —    when 
nullified. 

5.  An  act  of  the  legislature  will  not 
be  declared  unconstitutional  unless  its  con- 
flict with  the  Constitution  is  clear  and  cer- 
tain. 

Headnotes  by  Ames,  C. 

Note.  —  For  judgment  in  criminal  action 
as  res  judicata  in  civil  action,  see  notes  to 
Micks  V.  Mason,  11  L.R.A.(N.S.)  653,  and 
Kansas  v.  Roach,  31  L.R.A.(N.S.)    670. 

As  to  whether  a  suit  for  a  statutory  pen- 
alty is  a  civil  or  criminal  proceeding,  see 
note  to  Hepner  v.  United  States,  27  L.R.A. 
I  (N.S.)    739. 


19.13. 


STOUT  V.  STATE  Bx  bel.  CALDWELL. 


88{» 


Criminal  law  —  second  Jeopardy  —  flno 
and   penalty. 

6.  Section  4191,  Comp.  Laws  1909,  im- 
posing, as  the  penalty  for  the  offense  there 
described,  a  penalty  to  be  recovered  at  the 
suit  of  the  state,  and  a  fine  and  imprison- 
ment to  be  administered  in  a  criminal 
prosecution,  is  not  in  conflict  with  article 
2,  §  2],  of  the  Constitution,  which  provides, 
"Nor  shall  any  person  be  twice  put  in  jeop- 
ardy of  life  and  liberty  for  the  same 
offense." 

Intoxicating    liquor    —    regrulatlon    by 
Constitution  —  power  of  legrislature. 

7.  The  fact  that  the  Constitution  pre- 
scribes the  punishment  for  the  sale  of  intox- 
icating liquors  docs  not  prevent  the  legis- 
lature from  imposing  other  and  different 
or  greater  punishment  for  using,  or  per- 
mitting one's  premises  to  be  used,  for  the 
sale  of  intoxicating  liquors,  as  the  two  of- 
fenses are  separate  and  distinct  and  re- 
quire different  proof  to  support  them. 

(January  7,  1913.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
favor  of  relator  in  a  proceeding  to  recover 
a  penalty  for  using  certain  premises  for  the 
purpose  of  unlawfully  disposing  of  intoxi- 
cating liquor.    Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Kistler,  McAdams,  &  Haskell, 
for  plaintiff  in  error: 

The  constitutional  validity  of  law  is  to 
be  tested,  not  by  what  has  been  done  under 
it,  but  by  what  may,  by  its  authority,  be 
done. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  San  Mateo  County  v.  Southern 
P.  R.  Co.  8  Sawy.  238,  13  Fed.  722;  Brown 
V.  Denver,  7  Colo.  305,  3  Pac.  455;  Dexter 
V.  Boston,  176  Mass.  247,  79  Am.  St.  Rep. 
306,  67  N.  E.  379;  Violett  v.  Alexandria, 
92  Va.  661,  31  L.R.A.  382,  53  Am.  St.  Rep. 
825,  23  S.  E.  909;  Whiteford  Twp.  v.  Phin- 
ney,  53  Mich.  130,  18  N.  W.  693;  Aldredge 
V.  School  Dist.  10  Okla.  694,  65  Pac.  96; 
Board  of  Education  v.  Aldredge,  13  Okla. 
205,  73  Pac.  1104;  State  ex  rel.  Frich  v. 
Stark  County,  14  N.  D.  368,  103  N.  W.  913; 
People  ex  rel.  Balcom  v.  Mosher,  163  N.  Y. 
32,  79  Am.  St.  Rep.  652,  57  N.  E.  88 ;  Hen- 
derson V.  Atlantic  City,  64  N.  J.  Eq.  583, 
64  Atl.  633;  State  Cbuncil,  J.  0.  U.  A.  M. 
V.  National  Council,  J.  O.  U.  A.  M.  71  N.  J. 
Eq.  433,  64  Atl.  561 ;  St.  Louis  use  of  Sei- 
bert  V.  Allen,  63  Mo.  44;  Herrick  v.  Smith, 
1  Gray,  1,  61  Am.  Dec.  381;  Houston  &  T. 
C.  R.  Co.  V.  Mayes,  201  U.  S.  321,  50  L.  ed. 
772,  26  Sup.  Ct.  Rep.  491;  Colon  v.  Lisk, 
153  N.  Y.  188,  60  Am.  St.  Rep.  609,  47  N. 
E.  302;  Coxe  v.  State,  144  N.  Y.  396,  39 
N.  E.  400;  Re  Grout,  105  Afp.  Div.  98,  93 
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N.  Y.  Supp.  711;  State  ex  rel.  Blaisdell  v. 
Billings,  55  Minn.  467,  43  Am.  St.  Rep.  625, 
57  N.  W.  206,  794;  Re  Boyett,  136  N.  C. 
416,  67  L.R«A.  972,  103  Am.  St.  Rep.  944, 
48  S.  £.  789,  1  Ann.  Cas.  729;  Jenks  v. 
Stump,  41  Colo.  281,  15  L.R.A.(N.S.)  654, 
124  Am.  St.  Rep.  137,  93  Pac.  17,  14  Ann. 
Cas.  914;  Hood  River  Lumbering  Co.  v. 
Wasco  County,  36  Or.  498,  67  Pac.  1017; 
State  ex  rel.  Holliday  v.  O'Leary,  43  Mont. 
167,  115  Pac.  204;  Minneapolis  Brewing 
Co.  V.  McGillivray,  104  Fed.  258. 

The  statute  is  in  conflict  with  the  Con- 
stitution, wkich  secures  all  persons  against 
being  twice  placed  in  jeopardy  for  the  same 
offense. 

Ex  parte  Anderson,  33  Okla.  216,  124  Pac. 
980;  Salter  v.  State,  2  Okla.  Crim.  Rep. 
464,  25  L.R.A.(N.S.)  60,  139  Am.  St.  Rep. 
935,  102  Pac.  719;  Ex  parte  Lange,  18 
Wall.  168,  21  L.  ed.  876;  2  Sutherland, 
Damages,  3d  ed.  §  402;  Koerner  v.  Oberly, 
56  Ind.  284,  26  Am.  Rep.  34 ;  Austin  v.  Wil- 
son, 4  Cufih.  273,  60  Am.  Dec.  766;  Fay  v. 
Parker,  53  N.  H.  342,  16  Am.  Rep.  270; 
Huber  v.  Teuber,  3  MacArth.  484,  36  Am. 
Rep.  110;  Boyer  v.  Barr,  8  Neb.  68,  30  Am. 
Rep.  814;  Cherry  v.  McCall,  23  Ga.  193; 
Murphy  y.  Hobbs,  7  Colo.  541,  49  Am.  Rep. 
366,  5  Pac  119;  Brown  v.  Swineford,  44 
Wis.  282,  28  Am.  Rep.  582. 

A  penalty  is  in  the  nature  of  a  punish- 
ment for  the  nonperformance  of  an  act  or 
for  the  performance  of  an  unlawful  act;  and 
involves  the  idea  of  punishment,  whether 
enforced  by  a  civil  or  criminal  proceeding 
or  action. 

Woolverton  v.  Taylor,  132  111.  197,  22  Am. 
St.  Rep.  621,  23  N.  E.  1007;  Hall  v.  Nor- 
folk &  W.  R.  Co.  44  W.  Va.  36,  41  L.R.A. 
669,  67  Am.  St.  Rep.  757,  28  S.  E.  754; 
Wilson  V.  Ohio  A  M.  R.  Co.  64  111.  642,  16 
Am.  Rep.  565;  Gunning  v.  People,  86  111. 
App.  174,  12  Am.  Crim.  Rep.  563;  Coffey  v. 
United  States,  116  U.  S.  436,  29  L.  ed. 
684,  6  Sup.  Ct.  Rep.  437;  United  States  v. 
Chouteau,  102  U.  S.  603,  26  L.  ed.  246; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Territory,  25 
Okla.  238,  105  Pac.  677;  People  v.  Stevens^ 
13  Wend.  341. 

A  prosecution  for  the  sale  of  intoxicating 
liquors  would  bar  a  prosecution  for  using 
a  building  for  the  same  sale. 

State  V.  Colgate,  31  Kan.  511,  47  Am. 
Rep.  607,  3  Pac.  346,  5  Am.  Crim.  Rep.  71; 
Re  Nielsen,  131  U.  S.  176,  187,  33  L.  ed. 
118,  122,  9  Sup.  Ct.  Rep.  672;  State  v. 
Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490; 
Hinkle  v.  Com.  4  Dana,  519;  Clem  v.  State, 
42  Ind.  420,  13  Am.  Rep.  369;  Wilcox  v. 
State,  6  Lea,  671,  40  Am.  Rep.  53;  Fiddler 
v.  State,  7  Humph.  508;  Gunter  v.  State, 
111  Ala.  23,  56  Am.  St.  Rep.  17,  20  So.  632. 
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Mcsars.  Charles  West,  Attorney  Gen- 
eral, and  Joseph  It.  Hull,  Special  Assis* 
tant  Attorney  General,  for  the  State: 

A  second  jeopardy  is  not  prohibited  in 
ca«c8  where  life  or  liberty  is  not  involved. 

Steck  V.  State,  28  Ark.  113. 

Appellant  cannot  raise  the  question  of 
second  jeopardy,  for  the  reason  that  he  had 
not  shown  a  prosecution  for  a  criminal  of- 
fense. 

Shevlin-Carpenter  Co.  v.  Minnesota,  218 
U.  S.  67,  54  L.  ed.  930,  30  Sup.  Ct.  Rep.  663. 

One  who  alleges  the  unconstitutionality 
of  a  statute  must  point  out  thr  particular 
provision  violated. 

Morton  v.  Nelms,  118  Ga.  786,  45  S.  E. 
616;  Levy  v.  State,  161  Ind.  261,  68  N.  E. 
172;  State  v.  Wilson,  124  Iowa,  264,  99  N. 
W.  lOOO;  Dawson  v.  Waldheim,  91  Mo.  App. 
117;  State  v.  Brockmiller,  107  Mo.  App. 
699,  81  S.  W.  214;  State  v.  Cobb,  113  Mo. 
App.  156,  87  S.  W.  651;  State  v.  Heflfernan, 
28  R.  I.  20,  65  Atl.  284;  Sayer  v.  Brown, 
110  Ga.  639,  46  S.  E.  649;  Robert^  v.  Evans- 
ton,  218  111.  296,  76  N.  E.  923;  Savannah, 
F.  &  W.  R.  Co.  V.  Hardin,  110  Ga.  433,  35 
S.  £.  681 ;  State  ex  rel.  Labauve  v.  Michel, 
121  La.  374,  46  So.  432;  Tooke  v.  State,  4 
Ga.  App.  495,  61  S.  E.  919;  Western  News 
Co.  V.  Wilmarth,  34  Kan.  264,  8  Pac.  104; 
Harris  v.  First  Nat.  Bank,  21  Okla.  189, 
96  Pac.  781. 

Where  a  statute  subjects  an  offense  both 
to  a  penalty  and  also  a  criminal  prosecu- 
tion, it  is  not  punishing  the  same  offense 
twice,  and  such  a  statute  is  not  unconstitu- 
tional as  permitting  a  second  jeopardy. 

People  v.  Stevens,  13  Wend.  341;  Micks 
V.  Mason,  146  Mich.  212,  11  L.R.A.(N.S.) 
653,  108  N.  W.  707,  9  Ann.  Cas.  291;  State 
V.  Roach,  83  Kan.  606,  31  L.R.A.(N.S.) 
670,  112  Pac.  150,  21  Ann.  Cas.  1182;  Tum- 
lin  V.  Parrott,  82  Ga.  732,  9  S.  E.  718; 
People  V.  Snyder,  90  App.  Div.  422,  86  N.  Y. 
Supp.  415. 

The  provision  for  a  penalty,  and  the  pro- 
vision for  a  punishment  as  for  a  misde- 
meanor, are  all  parts  of  one  and  the  same 
punishment  for  the  offense. 

People  V.  Stevens,  13  Wend.  341 ;  Re  Les- 
zynsky,  16  Blatchf.  9,  Fed.  Cas.  No.  8,279. 

Ames,  C,  filed  the  following  opinion: 
On  the  petition  for  rehearing  our  atten- 
tion was  first  called  to  the  contention  that 
§  4191,  Comp.  Laws  1909,  is  in  conflict 
with  article  2,  §  21  (Williams'  Constitu- 
tion and  enabling  act,  §  29),  of  the  Con- 
stitution, prohibiting  twice  placing  any  per- 
son in  jeopardy  for  the  same  offense,  and 
we  granted  the  petition  in  order  that  this 
position  might  be  fully  examined.  We  have 
been  assisted  in  this  examination  by  care- 
45  L.R.A.(N.S.) 


ful  briefs  and  oral  argument,  and  have 
given  the  subject  a  painstaking  investiga- 
tion, having  carefully  examined  the  author- 
ities cited  by  counsel  and  many  others  dis- 
closed by  our  own  researches.  Section  4191 
is  as  follows:  "It  shall  be  unlawful  for  the 
owner  or  owners  of  any  real  estate,  build- 
ing, structure,  or  room,  to  use,  rent,  lease, 
or  permit  the  same  to  be  used  for  the  pur- 
pose of  violating  any  provision  of  this  act. 
Any  person  who  shall  wilfully  violate  the 
provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and  in  addition  thereto 
shall  be  liable  to  a  penalty  of  not  less  than 
$100,  nor  more  than  $1,000  for  each  of- 
fense, to  be  recovered  at  the  suit  of  the 
state.  The  penalty  so  recovered  shall  be- 
come a  lien  on  the  property  and  premises  so 
used,  leased,  or  rented  in  violation  of  this 
act,  from  and  after  the  date  of  the  filing  of 
the  suit  to  recover  such  penalty,  and  the 
filing  of  a  notice  of  the  pendency  of  such 
suit  with  the  register  of  deeds  of  the  county 
wherein  said  property  is  located,  and  upon 
final  judgment  said  property  may  be  sold  as 
upon  execution  to  satisfy  the  same,  together 
with  costs  of  suit;  provided,  however,  that 
such  lien  shall  not  attach  to  property  under 
the  control  of  any  receiver,  trustee,  guard- 
ian, or  administrator;  but  in  such  case  the 
receiver,  trustee,  guardian,  or  administrator 
shall  be  liable,  on  his  official  bond,  for  the 
penalty  so  incurred,  and  in  addition  thereto 
shall  be  guilty  of  a  misdemeanor.  Each  day 
such  property  is  so  used,  leased,  or  rented 
for  any  such  unlawful  purpose  shall  con- 
stitute a  separate  offense,  and  the  penalty 
herein  prescribed  shall  be  recovered  for  each 
and  every  such  day.  All  leases  between 
landlords  and  tenants  under  which  anv  ten- 
ant  shall  use  the  leased  premises  for  the 
purpose  of  violating  any  provision  of  this 
act  shall  be  wholly  null  and  void,  and  the 
landlord  may  recover  possession  thereof  as 
in  forcible  entry  and  detainer." 

The  offense  charged  against  the  defendant 
under  this  statute  is  using  his  premises  for 
the  purpose  of  selling  and  otherwise  :Ue<ially 
furnisliing  spirituous,  vinous,  fermented, 
and  malt  liquors,  and  permitting  his  prem- 
ises to  be  used  for  such  purposes.  It  will 
be  noticed  that  any  person  who  wilfully  vio- 
lates the  provisions  of  this  section  is  guilty 
of  a  misdemeanor,  and  in  addition  thereto 
is  liable  to  a  penalty  of  not  less  than  $100 
nor  more  than  $1,000  for  each  day  during 
which  the  property  is  so  used.  The  pun- 
ishment for  the  misdemeanor  is  a  fine  of 
not  less  than  $50,  nor  more  than  $.500,  and 
imprisonment  not  less  than  thirty  days  nor 
more  than  six  months.  Comp.  Laws  1909, 
§  4206.  The  punishment  therefore,  for  vio- 
lation of  the  section  involved,  is  fine  and 
imprisonment  and  penalty.     It  will  be  ob- 
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served  that  the  statute  uses  the  expression, 
""and  in  addition  thereto/*  so  that  the  pun- 
ishments are  concurrent,  and  not  severable, 
and  if  one  can  be  imposed,  all  must  be  im- 
posed. The  punishment  for  the  misdemean- 
or is  administered  in  a  criminal  prosecu- 
tion, while  the  penalty  is  collected  in  a 
suit  brought  by  the  state.  Both  sides  agree 
that  it  requires  two  proceedings  to  complete 
this  punishment,  one  criminal,  and  one  in 
the  nature  of  a  civil  action,  and  we  concur 
in  this  agreement;  so  that  the  question  pre- 
sented is  whether  or  not,  for  the  punish- 
ment of  a  crime,  a  man  may  be  twice  tried. 
It  will  also  be  observed  that  this  statute 
imposes  both  punishments  for  the  same  of- 
fense. It  is  not  a  case  of  the  same  acts  con- 
stituting different  offenses,  or  offenses 
against  different  governments.  The  con- 
stitutional provision  referred  to  is  as  fol- 
lows (art.  2,  §  21,  of  the  Constitution; 
Williams's  Constitution  and  Enabling  Act, 
§  20) :  "No  person  shall  be  compelled  to 
give  evidence  which  will  tend  to  incriminate 
him,  except  as  in  this  Constitution  specifi- 
cally provided;  nor  shall  any  person,  after 
having  been  once  acquitted  by  a  jury,  be 
again  put  in  jeopardy  of  life  or  liberty  for 
that  of  which  he  has  been  acquitted.  Nor 
shall  any  person  be  twice  put  in  jeopardy 
of  life  or  liberty  for  the  same  Offense." 

First.  This  proceeding  to  recover  the  pen- 
alty is  the  punishment  of  an  offense,  or  at 
least  a  part  of  it. 

On  this  point  the  opinion  of  this  court  in 
Chicago  R.  I.  &  P.  R.  Co.  v.  Territory, 
26  Okla.  238,  105  Pac.  677,  is  conclusive. 
That  was  a  proceeding  in  the  nature  of  a 
civil  action,  instituted  against  the  rail- 
road to  recover  the  statutory  penalty  for  ac- 
cepting and  receiving  quail  for  the  purpose 
of  transportation.  The  quail  were  received 
in  Blaine  county  and  transported  through 
Garfield  county,  where  the  suit  was  brought. 
The  organic  act  of  Oklahoma  territory  pro- 
vided that  "all  offenses  committed  in  said 
territory,  if  committed  within  any  organized 
county,  shall  be  prosecuted  and  tried  with- 
in said  county,"  and  it  was  argued  by  the 
railroad  company  that  the  suit  should  have 
been  brought  in  Blaine  county,  as  it  was 
the  prosecution  of  an  offense,  although  it 
was  in  the  form  of  a  civil  action.  This  posi- 
tion was  upheld  by  the  court  upon  the  au- 
thority of  United  States  v.  Chouteau,  102  U. 
S.  603,  26  L.  ed.  246;  Huntington  v.  Attrill, 
146  U.  S.  657,  36  L.  ed.  1123,  13  Sup.  Ct. 
Rep.  224;  Atchison,  T.  k  S.  F.  R.  Co.  v. 
State,  22  Kan.  1. 

Second.  While   this    is    a    proceeding    to 
punish  an  offense,  at  the  same  time  it  pos- 
sesses many  of  the  attributes  of  a  civil  ac- 
tion. 
45  L.R.A.(N.S.) 


Its  ultimate  object  is  the  recovery  of  a 
money  judgment,  and  it  cannot  at  any  time 
result  in  depriving  the  defendant  of  life  or 
liberty,  but  merely  of  property.  It  is  gov- 
erned by  the  rules  of  procedure  in  civil  in- 
stead of  criminal  cases,  and  would  not  re- 
quire evidence  beyond  a  reasonable  doubt  to 
support  it,  or  a  unanimous  verdict,  or  the 
other  peculiar  classes  of  protection  which 
are  thrown  around  those  whose  life  or  lib- 
erty is  at  stake.  Re  Seagraves,  4  Okla. 
422,  48  Pac.  272,  held  that  an  action  to  re- 
cover a  penalty  for  intruding  within  the  In- 
dian country  cannot  be  enforced  by  a  crim- 
inal proceeding.  This  subject  has  recently 
received  a  careful  consideration  in  Hepner 
V.  United  States,  213  U.  S.  103,  63  L.  ed. 
720,  27  L.R.A.(N.S.)  739,  20  Sup.  Ct.  Rep. 
474,  16  Ann.  Cas.  960,  which  was  an  action 
to  recover  the  penalty  prescribed  by  statute 
for  inducing  an  alien  to  migrate  to  the 
United  States  for  the  purpose  of  perform- 
ing labor  there.  The  United  States  circuit 
court  of  appeals  for  the  second  circuit  certi- 
fied the  question  to  the  Supreme  Court  to 
determine  whether  or  not,  in  an  action  to 
recover  this  penalty,  where  the  evidence  was 
sufficient,  the  court  should  instruct  the  jury 
to  return  a  verdict  for  the  United  States, 
and  the  court  held  that  the  action  to  re- 
cover the  penalty  was  not  so  far  criminal 
in  its  nature  as  to  prevent  the  direction  of 
a  verdict  for  the  government,  citing  in  sup- 
port of  its  conclusion  Stockwell  v.  United 
States,  13  Wall.  631,  20  L.  ed.  401 ;  Jacob 
V.  United  States,  1  Brock.  520,  Fed.  Cas. 
No.  7,157;  Stearns  v.  United  States,  2 
Paine,  300,  Fed.  Cas.  No.  13,341;  United 
States  V.  Mundell,  1  Hughes,  415,  Fed.  Cas. 
No.  15,834;  United  States  v.  Younger  (D. 
C.)  02  Fed.  672;  United  States  v.  Baltimore 
&  O.  S.  W.  R.  Co.  86  C.  C.  A.  223,  159  Fed. 
33;  Hawloetz  v.  Eass,  23  Blatchf.  395,  25 
Fed.  765;  United  States  v.  Zucker,  161  U. 
S.  476,  40  L.  ed.  777,  16  Sup.  Ct.  Rep.  641. 
The  cases  of  Boyd  v.  United  States,  116  U. 
S.  616,  29  L.  ed.  746,  6  Sup.  Ot.  Rep.  524; 
and  Lees  v.  United  States,  150  U.  S.  476, 
37  L.  ed.  1150,  14  Sup.  Ct.  Rep.  163,  are 
cited  and  limited  in  their  application  to  the 
exact  point  there  decided,  namely,  that 
such  an  action  was  so  far  criminal  in  its 
nature  as  to  prevent  the  defendant  from  be- 
ing compelled  to  testify  against  himself. 

The  Zucker  Case,  161  U.  S.  475,  40  L.  ed. 
777,  16  Sup.  Ct.  Rep.  641,  was  a  suit  to  re- 
cover the  value  of  merchandise  alleged  to 
have  been  forfeited  to  the  United  States 
under  the  act  of  June  10,  1800,  chap.  407,  § 
9,  26  Stat,  at  L.  131,  U.  S.  Comp.  Stat. 
1901,  p.  1895,  which  provided  for  the  for- 
feiture of  the  merchandise  and  punishment 
by  fine  or  imprisonment.  This  act,  there- 
fore, is  quite  closely  related  to  the  one  un- 
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der  review,  because  both  involve  the  pen- 
alty plus  criminal  punishment.  It  was 
held  that  depositions  could  be  used  over  the 
objections  of  the  defendants,  notwithstand- 
ing the  J6th  Amendment,  which  would  have 
entitled  the  defendants  to  have  been  con- 
fronted in  court  with  witnesses  against 
them,  if  the  case  had  been  criminal. 

In  an  extensive  note  in  connection  with 
the  report  of  the  Hepner  Case,  27  LJI.A. 
(X.S.)  739,  the  annotator,  at  page  743, 
says:  "In  examining  the  cases  collected  in 
this  note,  it  will  be  observed  that  those 
holding  the  action  to  be  civil  in  nature 
rather  than  criminal — whether  the  offense 
is  public  or  private — largely  preponderate, 
and  this  would  seem  to  be  the  better  rule. 
The  exceptions  to  the  ordinary  rules  of  pro- 
cedure in  favor  of  the  accused  on  trial  for  a 
crime  are  believed  to  have  arisen  because  of 
the  fact  that  the  defendant's  life  or  liberty 
was  at  stake.  So  sacred  was  this  individual 
right  to  life  and  liberty  held  that  it  gave 
rise  to  the  maxim  of  the  English  law  that 
it  is  better  that  ten  guilty  persons  escape 
than  one  innocent  suffer.  Possibly  some  of 
the  rules  of  criminal  procedure  also  arose 
because,  at  common  law,  the  accused,  singu- 
larly enough,  was  not  allowed  counsel. 
Hut  it  can  scarcely  be  doubted  that  the 
rules  formulated  to  shield  the  one  innocent 
person,  although  ten  guilty  ones  might 
thereby  go  free,  would  not  have  been 
adopted  had  the  only  inconvenience  suf- 
fered by  a  person  convicted  of  crime  been  a 
pecuniary  loss.  The  ancient  pains  and  pen- 
alties for  criminal  acts  were  severe  in  the 
extreme,  and  might  well  justify  a  merciful 
procedure,  whereas,  had  the  penalty  been  a 
mere  loss  of  property,  it  would  hardly  have 
called  for  a  procedure  different  from  that 
provided  where  the  penalty  would  be  a  loss 
of  property  for  any  other  wrong.  Nor  will 
the  fact  that  a  person's  character  is  in- 
volved in  a  charge  of  violating  a  penal  stat- 
ute furnish  a  sufficient  justification  for  a 
resort  to  criminal  trial  rules;  for  is  not  a 
defendant's  character  as  much  involved  in 
a  civil  action  for  damages  for  assault  and 
battery  as  in  a  criminal  prosecution  for  the 
same  offense?  It  would  seem,  therefore, 
that  no  sufficient  reason  has  been  shown  for 
adopting  rules  of  criminal  procedure  in  ac- 
tions to  recover  statutory  pcnaltif's.  The 
penalty,  broadly  speaking,  is  a  pecuniary 
one,  the  same  as  it  is  in  any  private  action 
between  individuals,  and  is  no  more  a  pun- 
ishment— except,  perhaps,  in  deirree — so  far 
as  it  bears  upon  the  individual  punished, 
than  is  the  pecuniary  loss  imposed  for  any 
other  wrong.  The  sum  of  money  recovered 
may  go  to  ^T^  individual,  as  compensation 
for  an  injury,  or  it  may  go  to  the  state, 
as  a  penalty  for  a  public  offense;  but  the 
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result  is  the  same  to  the  defendant, — ^the 
loss  of  property  to  the  extent  of  the  pen- 
alty. If  a  preponderance  of  evidence  i» 
enough  to  establish  the  wrong  in  one  case, 
it  ought  to  be  sufficient  to  prove  the  offense 
in  the  other.  There  would  appear  to  be  no 
more  reason  why  a  defendant  in  an  action 
to  recover  a  statutory  penalty  should  be  en- 
titled to '  the  privileges  of  one  accused  of 
crime  than  would  be  the  defendant  in  an 
action  for  damages  for  a  negligent  killing, 
because  the  negligence  amounted  to  man- 
slaughter. That  the  action  for  a  statutory 
penalty  is  civil  in  nature  has  the  support 
of  a  large  majority  of  the  cases  in  which 
the  question  has  been  squarely  presented-'' 

Third.  Having  now  determined  that  this 
proceeding,  while  designed  to  punish  an  of- 
fense, has  for  its  object  a  mere  money  re- 
covery, and  is  governed  by  the  rules  of  pro- 
cedure affecting  civil  cases,  we  now  reach 
the  inquiry  whether  or  not  the  effect  of  the 
statute  is  to  twice  put  the  defendant  in 
jeopardy  of  life  and  liberty  for  the  same 
offense. 

At  the  threshold  of  this  inquiry,  we  arc 
met  with  the  objection  that  the  defend- 
ant is  not  in  position  to  plead  former  jeop- 
ardy, because  it  does  not  appear  that  he  has 
ever  been  prosecuted  criminally,  and  that 
therefore  there  has  been  no  previous  jeop- 
ardy to  plead.  In  support  of  this  position 
our  attention  is  called  to  the  case  of  Shevlin- 
Carpenter  Co.  v.  Minnesota,  218  U.  S.  57,  54 
L.  ed.  930,  30  Sup.  Ct.  Rep.  663,  where  it  is 
said:  "Replying  to  the  contention  that  to 
sustain  this  action  would  subject  plaintiffs 
in  error  to  the  jeopardy  of  a  second  punish- 
ment, the  court  said  that  plaintiffs  in  error 
were  'probably  a  little  premature  in  raising 
the  point.'  And  further  said:  'It  might 
come  with  some  force  if  presented  in  a  crim- 
inal prosecution  after  recovery  in  a  civil 
action.'  In  this  we  concur.  In  other 
words,  plaintiffs  in  error  cannot  base  a  de- 
fense upon  an  anticipation  of  what  may 
never  occur.  To  permit  this  would  dis- 
charge them  from  all  liability,  for  the  de- 
fense, if  good  at  all,  would  be  good  against 
whatever  action  might  be  brought.  Neces- 
sarily there  must  be  a  first  jeopardy  be- 
fore there  can  be  a  second,  and  only  when  a 
second  is  sought  is  the  constitutional  im- 
munity from  doubly  punishment  threatened 
to  be  taken  away.  An  occasion  for  the  de- 
fense of  double  jeopardy  may  occur  if  the 
state  of  Minnesota  should  proceed  crimi- 
nally against  plaintiffs  in  error.  We  do  not 
mean  to  say,  however,  that  it  will  be  justi- 
fied. We  do  not  mean  to  say  that  the  state 
law  subjects  an  offender  against  its  pro- 
visions to  a  double  jeopardy."  This  argu- 
ment, however,  does  not  impress  us  as  con- 
clusive,  and,    as    it  was    not   the   deciding^ 
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point  in  that  case,  we  do  not  believe  it  is 
the  expression  of  the  matured  opinion  of 
that  court.  It  will  be  remembered  that  this 
is  a  suit  to  recover  a  statutory  penalty. 
The  penalty  is  prescribed  by  the  statute, 
and  can  be  recovered  only  by  virtue  of  the 
statute.  If  the  statute  is  invalid,  then  no 
penalty  can  be  recovered.  If  tlie  statute  is 
valid,  then  the  penalty  can  be  recovered, 
and  the  fine  and  imprisonment  not  only 
can,  but  must,  be  imposed.  So  that  the 
question  is  not  whether  there  has  been  an 
actual  former  jeopardy,  but  whether  there 
is  a  valid  statute  upon  which  this  action  can 
be  maintained.  If  the  statute  is  in  conflict 
with  the  Constitution,  it  is  invalid.  It  docs 
not  exist.  It  is  as  if  it  were  not,  and  there- 
fore no  action  can  be  maintained  under  it. 
While,  if  it  is  valid,  both  actions  must  be 
maintained.  The  failure  of  the  public  offi- 
cers to  discharge  a  duty  which  the  statute 
imposes  upon  them  cannot  improve  tlie  stat- 
ute,— cannot  give  life  to  that  which  is  dead. 
The  statute  must,  of  course,  be  tested  by  its 
own  requirements,  and  not  ?";.  what  public 
officials  have  done  in  the  past.  Board  of 
Education  v.  Aldredge,  13  Okla.  205,  73  Pac. 
1104;  Fisher  v.  McGirr,  1  Gray,  1,  61  Am. 
Dec.  381 ;  Henderson  v.  Atlantic  City,  64  N. 
J.  Eq.  583,  54  Atl.  533;  State  ex  rel.  Frich 
V.  Stnrk  County,  14  N.  D.  309,  103  N.  W. 
913;  Dexter  v.  Boston,  176  Mass.  247,  79 
Am.  St.  Rep.  306,  57  N.  E.  379. 

We  therefore  proceed  to  an  examination 
of  the  statute,  to  ascertain  whether  it  is  in 
conflict  with  the  former  jeopardy  provision 
of  our  Constitution.  The  particular  lan- 
guage which  is  relied  upon  as  destroying  the 
statute  reads  as  follows:  "Nor  shall  any 
person  be  twice  put  in  jeopardy  of  life  and 
liberty  for  the  same  oflFense." 

When  our  Constitution  was  adopted,  sim- 
ilar provisions  had  been  in  the  Constitutions 
of  the  United  States  and  of  the  other  states 
for  many  generations,  and  various  phrases 
are  used  to  express  the  same  idea.  The  Con- 
stitution of  the  United  States  provides: 
"Nor  shall  any  person  be  subject  for  the 
same  ofTense  to  be  twice  put  in  jeopardy  of 
life  or  limb."  5th  Amendment.  Other  Con- 
stitutions using  the  expression,  "life  or 
limb,"  are  Alabama  (the  same  language 
being  found  in  its  Constitutions  of  1819, 
art.  1,  §  13;  1865,  art.  1,  §  10;  1868,  art.  1, 
§11;  1875,  art.  1,  §  10;  and  1901,  art.  1, 
§  10)  ;  Delaware  (article  1,  §  8,  Const.  1792, 
the  same  language  being  in  its  Constitutions 
of  1831  and  1897);  Kentucky  (Constitu- 
tions 1792,  art.  12,  §  12;  1799,  art.  10,  § 
12;  1850,  art.  13,  §  14;  and  1890,  §12); 
Maine  (Dec.  of  Rights,  §  8,  Const.  1819); 
^'innsylvania  (art.  1,  §  10,  Const.  1873,  and 
same  m  Consts.  1838  and  1790,  art.  9,  §  10)  ; 
Tennessee  (art.  1,  §  10,  Const.  1870,  same  in 
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I  Consts.  1834  and  1796).  The  following 
states  use  the  expression,  "life  or  liberty:" 
Georgia  (art.  1,  §  8,  Const.  1877,  and  same 
in  Consts.  1868  and  1865,  art.  1,  §  9) ;  South 
Carolina  (art.  1,  §  17,  Const.  1895).  The 
following  states  use  the  expression,  "twice 
put  in  jeopardy  for  the  same  offense:"  Cal- 
ifornia (art.  1,  §  13,  Const.  1879,  and  same 
in  Const.  1849,  art.  1,  §  8) ;  Colorado  (art. 
2,  §  18,  Const.  1876);  Idaho  (art.  1,  §  13, 
Const.  1889);  Indiana  (art.  1,  §  14,  Const. 
1851,  and  same  in  Const.  1816,  art.  1,  § 
13);  Montana  (art.  3,  §  18,  Const.  1889); 
Nevada  (art.  1,  §  8,  Const.  1864);  North 
Dakota  (art.  1,  §  13,  Const.  1889);  Ohio 
(art.  1,  §  10,  Const.  1851,  same  in  Const. 
1802,  art  8,  §  11);  Oregon  (art.  1,  §  12, 
Const.  1857);  South  Dakota  (art.  6,  §  9, 
Const.  1889)  ;  Utah  (art.  1,  §  12,  Const. 
1895) ;  Virginia  (art.  1,  §  8,  Const.  1902)  ; 
Washington  (art.  1,  §  9,  Const.  1889) ; 
Wyoming  (art.  1,  §  11,  Const.  1889). 

Michigan  (art.  1,  §  12,  Const.  1835),  Min- 
nesota (art.  1,  §  7,  Const.  1867),  and  Wis- 
consin,  (art.  1,  §  8,  Const.  1848)  use  the  ex- 
pression, "twice  in  jeopardy  of  punishment." 
New  Hampshire,  in  its  Constitutions  of  1784 
(art.  1,  §  16),  1892  (part  1,  art.  16),  and 
19D2,  uses  the  expression,  "tried  after  an  ac- 
quittal for  the  same  crime  or  offense,"  and- 
New  Jersey  has  substantially  the  same  pro- 
\ision  (art.  1,  §  10,  Const.  1844).  Arkan- 
sas first  used  the  expression,  "life  or  limb,''^ 
and  changed  toj  "life  or  liberty,"  in  1868^ 
(art.  1,  §  9;  Const.  1864,  art.  2,  §  12;  Const. 
1874,  art.  2,  §  8) ;  Illinois  in  1818  used  the- 
term,  "life  or  limb"  (art.  8,  §  11),  and  io 
1870  changed  to,  "jeopardy  for  the  same  of- 
fense" (art.  2,  §  10,  Const.  1870).  Iowa'& 
provision  is  substantially  the  same  as  that 
of  New  Hampshire  (art.  1,  §  12,  Consts. 
1857  and  1846).  In  1855  Kansas  used  the 
expression,  "jeopardy  for  the  same  offense" 
(art.  1,  §  10,  Const.  1856).  In  1857  it 
changed  to,  "jeopardy  of  life,  limb,  or  lib- 
erty" (§  10,  Bill  of  Rights,  Const.  1857). 
While  in  1869  it  returned  to  the  expression, 
"jeopardy  for  the  same  offense,"  art.  1, 
§  10,  Const.  1859).  In  1868  Louisiana  had 
the  expression,  "for  the  same  offense"  (art. 
6,  title  1,  Const.  1868).  While  in  1879 
it  changed  to  "jeopary  of  life  or  liberty  for 
the  same  offense,"  and  this  was  followed  in 
1879  (art.  9,  Bill  of  Rights).  In  1817,  in 
Mississippi,  the  expression,  "life  or  limb," 
was  used  (art.  1,  §  13,  Const.  1817),  while 
in  1868  it  was  changed  to,  "jeopardy  for  the 
same  offense"  (art.  1,  §  5),  and  this  was 
followed  in  1890  (art.  3,  §  22).  In  1820 
Missouri  used  the  term  "life  or  limb"  (art. 
13,  §  10),  while  it  changed  to,  "life  or 
liberty,"  in  1865  (art.  1,  §  19),  and  followea 
this  in  1875  (art.  2,  §  23).  Nebraska 
started,  in  1866,  with  the  expression,  "jeop- 
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ardy  of  punishment"  (art.  1,  §  8),  and 
changed  it  in  1876  to,  "twice  put  in  jeopardy 
for  the  same  offense*'  (art.  1,  §  12).  In 
1821  New  York  used  the  term,  "life  and 
limb"  (art.  7,  §  7),  and  changed  in  1846  to, 
"jeopardy  for  the  same  offense"  (art.  1, 
§  6),  which  it  followed  in  1894  (art.  1,  §  6). 
In  1842  Rhode  Island  used  the  term,  "after 
an  acquittal,  be  tried  for  the  same  offense" 
(art.  1,  §  7),  while  in  1868  it  changed  it 
to,  "jeopardy  of  his  life  or  liberty"  art.  1, 
§  18).  In  1836  Texas  used  the  term,  "jeop- 
ardy of  life  or  limbs"  (§  9,  Bill  of  Rights), 
which  it  subsequently  changed  to,  "jeopardy 
of  life  or  liberty"  (art  1,  §  14,  Const.  1876). 
West  Virginia  started  with,  "jeopardy  for 
the  same  offense"  (art.  2,  §  2,  Const.  1861), 
which  it  subsequently  changed  to,  "jeopardy 
of  life  or  liberty  for  the  same  offense"  (art. 
3,  §  6,  Const.  1872).  Connecticut  does  not 
seem  to  have  any  constitutional  expression 
on  the  subject,  although  it  is  treated  in 
that  state  as  a  fundamental  principle  of 
the  common  law  that  no  person  shall  be 
subject  for  the  same  offense  to  be  twice 
put  in  jeopardy.  State  v.  Lee,  65  Conn. 
265,  27  L.R.A.  498,  48  Aul  St.  Rep.  202,  30 
Atl.  1110. 

These  various  constitutional  provisions 
apparently  are  treated  by  the  courts  as 
meaning  the  same  thing;  the  difference  in 
phraseology  not  being  discussed  in  the  cases 
which  we  have  examined.  Indeed,  it  is  as- 
Humed  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Trono  v.  United 
Stetes,  199  U.  S.  621,  50  L.  ed.  292,  26  Sup. 
Ct.  Rep.  121,  4  Ann.  Cas.  773,  that  the  term, 
"life  or  limb,"  in  the  Constitution  of  the 
United  States,  has  the  same  meaning  as, 
"no  person  for  the  same  offense  shall  be 
twice  put  in  jeopardy  of  punishment,"  in 
the  act  of  July  1,  1902,  chap.  1369,  32  Stat, 
at  L.  691,  providing  for  the  rights  of  per- 
sons accused  of  crime  in  the  Philippine  Is- 
lands, and,  "jeopardy  for  the  same  offense," 
in  the  New  York  Constitution.  Dissenting 
opinions  were  filed  in  this  case  by  Mr.  Jus- 
tice Harlan  and  Mr.  Justice  McKenna,  and 
in  neither  of  them  is  a  distinction  drawn 
between  the  phrases.  The  case  of  Kepner  v. 
i:nitcd  States,  195  U.  S.  100,  49  L.  ed.  114, 
24  Sup.  Ct.  Rep.  797,  1  Ann.  Casjt  665,  in 
which  dissenting  opinions  were  filed  by  Mr. 
Justice  Holmes  and  by  Mr.  Justice  Brown, 
further  emphasizes  the  fact  that  that  court 
treats  aa  identical  these  various  constitu- 
tional phrases.  We  therefore  conclude  that 
no  particular  significance  is  to  be  given  to 
the  term,  "life  or  liberty,"  in  our  Constitu- 
tion, but  that  it  has  substantially  the  same 
meaning  as  the  various  other  forms  of  ex- 
pression which  are  contained  in  other  Con- 
stitutions and  Bills  of  Rights. 

In  the  earlv  English  law,  it  was  a  verv 
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usual  form  of  punishment  to  take  the  limb 
of  a  defendant,  and  it  ia  doubtless  this  fact 
that  caused  the  early  expression,  "life  or 
imb."  Sir  James  Fitzjames  Stephen,  in 
>peaking  of  early  English  punishments,  says 
(History  of  the  Criminal  Law  of  England, 
vol.  1,  pp.  58,  59) :  The  punishment  upon 
X  second  conviction  for  nearly  every  offense 
was  death  or  mutilation.  In  Ethelred's 
laws  it  is  said  of  the  accused  when  ulti- 
mately convicted.  'Let  him  be  smitten  so 
that  his  neck  break.'  The  laws  of  Cnut  lay 
down  the  principles  on  which  punishment 
should  be  administered,  and  also  regulate 
the  practice  of  the  court.  The  principle  is 
thus  stated:  'Though  any  one  sin,  and 
deeply  for  do  himself,  let  the  correction  be 
regulated  so  that  it  is  becoming  before 
God  and  tolerable  before  the  world.  And 
let  him  who  has  power  of  judgment  very 
earnestly  bear  in  mind  what  he  himself 
desires  when  he  thus  says,  Et  dimitte  nobis 
debita  nostra  sicut  et  nos  dimittimus.  And 
we  command  that  Christian  men  be  not,  on 
any  account,  for  altogether  too  little,  con- 
demned to  death;  but  rather  let  gentle  pun- 
ishments be  decreed  for  the  benefit  of  the 
people;  and  let  not  be  destroyed  for  little 
God's  handiwork,  and  his  own  purchase 
which  he  dearly  bought.*  The  practice  uf 
the  courts  is  regulated  by  the  following 
enactment:  'That  his  hands  be  cut  off,  or 
his  feet,  or  both,  according  as  the  deed  may 
be.  And  if  he  have  wrouglit  yet  greater 
wrong,  then  let  his  eyes  be  put  out,  and  his 
nose,  and  his  ears,. and  his  upper  lip  be  cut 
off,  or  let  him  be  scalped;  whichever  of 
these  those  shall  counsel  whose  duty  it  is 
to  counsel  thereupon,  so  that  punishment  be 
inflicted,  and  also  the  soul  be  preserved,' " 
In  volume  2  of  Pollock  &  Maitland's  His- 
tory of  English  Law,  pp.  452,  453,  it  is  said : 
"When  punishment  came  it  was  severe.  We 
read  of  death  inflicted  by  hanging,  behead- 
ing, burning,  drowning,  stoning,  precipita- 
tion from  rocks;  we  read  of  loss  of  ears, 
nose,  upper  lip,  hands  and  feet;  we  read  of 
castration  and  flogging  and  sale  into 
slavery;  but  the  most  gruesome  and  dis- 
graceful of  these  torments  were  reserved  for 
slaves.  Germanic  law  is  fond  of  'character- 
istic' punishments;  it  likes  to  take  the 
tongue  of  the  false  accuser  and  the  per- 
jurer's right  hand.  It  is  humorous;  it 
knows  the  use  of  tar  and  feathers.  But  the 
worst  cruelties  belong  to  the  politer  time." 
As  the  methods  of  punishment  grew  less 
cruel  with  the  development  of  civilization, 
the  deprivation  of  limb  was  abandoned; 
but  the  phrase  continued  to  live,  with  its 
meaning  modified  according  to  the  refine- 
ments of  civilization,  so  that,  in  broad 
terms,  the  doctrine  may  be  said  to  mean 
that  no  man  who  has  once  been  convicted 
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or  acquitted  of  an  offense  shall  again  be 
tried  or  punished  for  the  same  offense,  and 
the  question  for  our  consideration  is 
whether  our  statute  wliich  provides  a  pen- 
alty to  be  recovered  in  an  action  by  the 
state,  and  fine  and  imprisonment  to  be  re- 
covered in  a  criminal  prosecution,  can  both 
be  administered  without  violating  this 
fundamental  doctrine. 

It  is  impossible  to  trace  the  doctrine  to 
any  distinct  origin.  It  seems  to  have  been 
always  embedded  in  the  common  law  of 
England,  as  well  as  in  the  Roman  law,  and 
doubtless  in  every  other  system  of  juris- 
prudence, and,  instead  of  having  a  specific 
origin,  it  simply  always  existed.  It  seems 
to  us  to  occupy  a  similar  position  in  the 
criminal  law  to  that  covered  by  the  doctrine 
of  rea  judicata  m  the  civil  law,  the  one 
resting  on  the  maxim,  Nemo  debet  his 
vexari  pro  una  et  cadem  causa  (Broom, 
Legal  Maxims,  8th  ed.  p.  327),  and  the 
other  resting  upon  the  maxim  Nemo  debet 
bis  puniri  pro  uno  delicto  (Broom,  Legal 
Maxims,  8th  ed.  p.  348). 

Bearing  in  mind  that  the  maxim  has  al- 
ways been  recognized,  we  may  throw  some 
light  upon  its  meaning  by  an  examination 
of  the  punishment  for  crime  which  coex- 
isted with  the  maxim  from  the  earliest  days 
in  England  until  1870,  and  the  effect  of  a 
conviction  upon  the  defendant's  property 
rights.  Broadly  stated,  the  effect  of  a  con- 
viction for  the  felony  from  the  earliest  time 
in  England  was  a  forfeiture  of  all  of  the 
defendant's  property.  The  rule  is  stated  by 
Stephen  (vol.  1,  History  of  the  Criminal 
Law  of  England,  pp.  487,  488)  as  follows: 
''One  other  consequence  of  treason  and 
felony  remains  to  be  noticed.  This  is  cor- 
ruption of  blood  and  forfeiture  of  property. 
The  effect  of  corruption  of  blood  was  that 
descent  could  not  be  traced  through  a  per- 
son whose  blood  was  corrupted.  Also  his 
real  property  escheated  to  the  lord  of  the 
fee  or  to  the  King.  The  personal  property 
of  a  traitor  or  felon  was  forfeited,  not  by 
his  attainder,  but  by  his  conviction.  These 
incidents  of  treason  and  felony  have  their 
source  in  the  feudal  theory  that  property, 
especially  landed  property  was  held  of  a 
superior  lord  upon  the  condition  of  dis- 
charging duties  attaching  to  it,  and  wa8 
forfeited  by  the  breach  of  those  conditions. 
They  have  no  history  at  all,  but  prevailed 
from  the  earliest  time  till  the  year  1870, 
when  they  were  abolished  by  33  &  34  Vict, 
chap.  23,  §  1,  except  in  the  case  *of  forfei- 
ture consequent  upon  outlawry.'  " 

The  theory  of  the  law  was  that  all  land 
is  held  of  some  lord;  that  if  the  tenant  died 
without  heirs,  the  lord  should  have  back 
again  that  which  he  gave  to  the  tenant: 
that  when  the  tenant  committed  certain 
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classes  of  crime,  which  gradually  became 
known  as  felonies,  his  blood  was  corrupted, 
the  bond  between  him  and  his  lord  was  bro- 
ken, he  forfeited  the  property,  and  his  blood 
being  corrupt,  his  heirs  could  not  take 
through  it;  and  the  doctrine  of  corruption 
of  blood  continued  in  England  until  the  in- 
heritance act  of  1834,  which  modified  it,  and 
it  was  abolished  in  1870.  3  Holdsworth, 
History  of  English  Law,  pp.  61-64;  2  Pol- 
lock &  Maitland's  History  of  English  Law, 
p.  466,  together  with- the  general  discussion 
of  the  subject  commencing  at  page  448.  We 
do  not  know  just  when  this  practice  orig- 
inated, but  it  is  apparent  from  chapter  32 
of  Magna  Charta  that  it  was  well  estab- 
lished in  the  law  prior  to  that  time,  and  the 
only  effect  of  Magna  Charta  upon  the  for- 
feiture was  to  regulate  the  division  of  the 
real  estate  as  between  the  Kin?  and  the 
feudal  lord;  that  chapter  providing:  "We 
will  not  retain  beyond  one  year  and  one 
day  the  lands  of  those  who  have  been  con- 
victed of  felony,  and  the  lands  shall  there- 
after be  handed  over  to  the  lords  of  the 
fiefs."  An  excellent  historical  treatment 
is  contained  in  McKechnie's  Magna  Charta, 
discussing  this  chapter,  at  pages  394-401. 
There  is  no  reference  in  Magna  Charta  to 
the  subject  of  former  jeopardy. 

We  have  therefore  two  principles  of  law 
standing  side  by  side  in  the  history  of  Eng- 
lish jurisprudence,  by  one  of  which  a  person 
accused  of  crime  is  entitled  to  the  plea  of 
former  jeopardy,  or,  as  it  was  more  usually 
expressed  in  England,  aiitrefois  acquitf 
or  autrefois  convict,  and  the  other 
that  the  convicted  defendant  forfeited  his 
entire  estate,  both  real  and  personal,  because 
of  the  conviction.  As  our  doctrine'  is 
the  doctrine  of  the  common  law,  it  is  sig- 
nificant, in  considering  the  question  before 
us,  that  the  punishment  for  the  crime  in  the 
English  law  was  always  accompanied  by  the 
destruction  of  the  defendant's  real  estate 
and  all  his  property,  and  its  forfeiture  to 
the  Crown  or  the  feudal  lord,  and  this  is  a 
very  persuasive  argument  that  the  doctrine 
of  former  jeopardy  has  never  had  any  rela- 
tion whatever  to  the  protection  of  a  man's 
property.  This  position  is  rendered  even 
stronger  by  the  fact  that  corruption  of  blood 
and  forfeiture  of  estate  were  abolished  by 
constitutional  provisions  (art.  2,  §  15,  of 
Oklahoma  Constitution,  and  similar  provi- 
sions in  the  Constitutions  of  other  states), 
and  it  has  never  been  thought  that  the 
former  jeopardy  provision  had  the  effect  of 
abolishing  these  incidents  of  conviction  for 
felony. 

Historically,  therefore,  and  on  principle, 
it  would  seem  that  this  doctrine  has  no  re- 
lation to  a  deprivation  of  property,  but  only 
to   such   a  criminal    punishment  as   might 
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result  in  the  deprivation  of  life  or  liberty. 
In  other  words,  one  is  not  placed  in  "jeop- 
ardy'' by  a  proceeding  affecting  only  prop- 
erty rights.  Indeed,  it  seems  that  at  corn- 
man  law,  to  enforce  the  forfeiture  and 
recover  the  property,  a  second  action  might 
be  necessary.  Sir  Matthew  Hale,  in  his 
Picas  of  the  Crown  (vol.  1,  p.  242),  says: 
''The  King  at  common  law  and  by  virtue  of 
this  statute  was  entitled  to  a  right  of  entry 
where  the  party  was  in  merely  by  disseisin 
or  abatement,  but  not  to  a  right  of  entry 
when  the  possessor  was  in  by  title;  but  at 
this  day,  by  virtue  of  the  statute  of  33 
Uen.  VIII.,  above  mentioned,  the  King  is 
entitled  to  tne  right  of  entry  in  both  cases, 
and  that  without  office,  but  then  there  must 
be  an  inquisition  or  seizure  to  bring  the 
King  into  the  actual  possession;  and  if  he 
grant  it  over  before  such  seizure,  the  grant 
must  be  special,  not  of  the  land  simply,  but 
of  the  right  to  the  land,  otherwise  neither 
land  nor  the  right  of  entry  passeth;  it  is 
so  adjudged  in  Dowtie's  Case,  3  Coke,  10b." 
And  again  at  page  363:  "The  usage  was 
always  upon  a  presentment  of  homicide  be- 
fore the  coroner,  or  of  flight  for  the  same, 
or  upon  a  conviction  of  felony  by  the  petit 
jury,  or  the  finding  of  a  flight  for  the  same, 
to  charge  the  inquest  or  jury  to  inquire 
what  goods  and  chattels  he  hath,  and  where 
they  are,  and  thereupon  to  charge  the 
Villata,  where  such  goods  are,  with  the  goods 
to  be  answerable  to  the  King.  Vide  3  Edw. 
III.  Corone  296,  &  Alibi,  vide  statute  31 
Edw.  III.  cap.  3.  But  tho  the  goods  of 
an  offender  be  not  forfeited  till  the  con- 
viction or  flight  found  by  inquest,  yet 
whether  they  may  be  seised  upon  the  offense 
committed  hath  been  controverted."  See 
also  his  history  of  the  Freeman  Sands  Case, 
at  page  250,  from  which  it  appears  that  the 
King's  attorney  preferred  an  information 
against  Sir  George  Sands,  to  have  a  con- 
veyance of  the  land  unto  the  King,  Sir 
George  in  that  case  holding  the  land  by 
a  title  which  he  claimed  superior  to  that  of 
the  King  under  the  forfeiture.  It  would 
seem,  however,  from  the  act  of  7  and  8  of 
Greo.  IV.  chap.  28,  §  5,  which  provides  "that 
where  any  person  shall  be  indicted  for  trea- 
son Dr  felony,  the  jury  impaneled  to  try 
such  person  shall  not  be  charged  to  inquire 
concerning  his  lands,  tenements,  or  goods, 
nor  whether  he  fled  for  such  treason  or 
felony,"  that  the  custom  prior  to  that  time 
was  for  the  same  jury  which  tried  the  in- 
dictment to  inquire  concerning  his  real  and 
personal  property,  in  order  that  forfeiture 
might  be  accomplished.  4  BI.  Com.  Lewis's 
ed.  *  387,  and  note  37.  The  inference  from 
Blackstone's  text  at  this  page  is  that,  if  the 
jury  under  the  old  practice  did  not  inquire 
of  the  lands  and  chattels,  the  forfeiture  did 
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not  take  place,  as  he  says:  "But  the  jury 
very  seldom  find  the  flight,  forfeiture  being 
looked  upon,  since  the  vast  increase  of  per- 
sonal property  of  late  years,  as  too  large 
a  penalty  for  an  offense  to  which  a  man  is 
prompted  by  the  natural  love  of  liberty." 
It  seems,  however,  from  the  cases  referred  to 
by  Sir  Matthew  Hale,  supra,  and  also. 
Re  Bateman's  Trust,  L.  R.  15  Eq.  355, 
42  L.  J.  Ch.  N.  S.  563,  28  L.  T.  N.  S.  395,  21 
Week.  Rep.  435,  12  Cox,  C.  C.  447,  and  Re 
Tyson,  1  Jur.  281,  that  it  was  customary 
for  suit  to  be  brought  by  officers  of  the 
Crown  for  the  purpose  of  reaching  property 
forfeited  as  a  result  of  a  conviction,  and 
subjecting  it  to  the  forfeiture. 

This  review  of  the  history  of  forfeitures, 
when  considered  in  connection  with  the  his- 
tory of  the  doctrine  of  former  jeopardy,  and 
that#they  both  grew  up  and  existed  side  by 
side  for  centuries,  presents  two  persuasive 
reasons  supporting  the  act  under  considers^ 
tion.  The  first  is  that,  notwithstanding  the 
doctrine  of  former  jeopardy,  for  centuries  a 
convict  of  felony  forfeited  all  his  property, 
real  and  personal.  The  second  is  that,  wher- 
ever it  was  necessary  to  perfect  the  for- 
feiture, a  civil  action  was  brought  to  recover 
the  property.  If  another  and  separate  pro- 
ceeding could  always  be  brought  to  collect 
the  penalty,  which  then  followed  as  an  inci- 
dent of  the  conviction,  and  if  this  additional 
action  bore  no  relation  to  the  doctrine  of 
former  jeopardy  the  defendant  complains 
that  he  is  again  in  jeopardy,  because  he  is 
here  given  another  chance  to  defend  his 
property  rights. 

We  turn  now  to  an  examination  of  the 
American  cases.  There  are  hundreds  deal- 
ing with  applications  of  this  doctrine  which 
do  not  concern  us,  and  we  therefore  lay  on 
one  side  all  of  those  cases  touching  upon 
the  question  as  to  when  jeopardy  attaches, 
when  the  discbarge  of  the  jury  is  jeopardy, 
when  a  new  trial  may  be  granted,  and  con- 
fine our  attention  in  the  main  to  those  cases 
dealing  with  jeopardy  as  affecting  the  right 
to  recover  a  penalty,  or  to  enforce  a  forfei- 
ture, and  we  must  confess  that  it  is  difficult 
to  reconcile  them  all,  or  to  ascertain  a  con- 
sistent principle.  In  People  v.  Stevens,  13 
Wend.  341,  it  is  said:  "It  is  undoubtedly 
competent  for  the  legislature  to  subject 
any  particular  offense  both  to  a  penalty 
and  a  criminal  prosecution;  it  is  not  pun- 
ishing the  same  offense  twice.  They  are  but 
parts  of  one  punishment;  they  both  consti- 
tute the  punishment  which  the  law  inflicts 
upon  the  offense.  That  they  are  enforced  in 
different  modes  of  proceeding,  and  at  differ- 
ent times,  does  not  affect  the  principle.  It 
might  as  well  be  contended  that  a  man  was 
punished  twice,  when  he  was  both  fined  and 
imprisoned,  which  he  may  be  in  most  misde- 


1013. 


STOUT  T.  STATE  ex  rel.  CALDWELL. 


803 


meanors."  This  is  the  doctrine  of  the  New 
York  courts.  Blatchley  v.  Moser,  15  Wend. 
215;  People  v.  Snyder,  90  App.  Div.  422,  86 
X.  Y.  Supp.  415.  This  doctrine  was  fol- 
lowed by  Judge  Blatchford,  when  circuit 
judge  of  the  Southern  District  of  New  York, 
in  Leszynsky^B  Case,  16  Blatchf.  9,  Fed.  Cas. 
No.  8,279,  where  he  quotes  the  passage  from 
People  V.  Stevens,  supra,  with  approval.  In 
that  case,  §  3218  of  the  Rev.  Stat.  U.  S. 
Comp.  Stat.  1901,  p.  2085,  relating  to  the 
internal  revenue,  was  under  consideration. 
That  section  provides  that  any  person  who 
•commits  the  offense  against  the  internal 
revenue  there  specified  shall  pay  a  penalty, 
and  also  be  fined  and  imprisoned;  the  pen- 
alty to  be  recovered  in  a  suit  by  the  govern- 
ment, and  the  fine  and  imprisonment  to  be 
inflicted  in  a  criminal  prosecution.  It  is  to 
be  observed  that  the  section,  for  the  pur- 
pose under  consideration,  is  substantially 
identical  with  the  Oklahoma  statute.  In 
upholding  this  statute,  Judge  Blatchford, 
referring  to  the  subject  of  second  jeopardy, 
at  page  17,  says:  "But,  even  though  the 
spirit  of  this  Amendment  be  to  prevent  a 
second  punishment,  under  judicial  proceed- 
ings, for  the  same  crime,  so  far  as  the  com- 
mon law  gave  that  protection  (Ex  parte 
Lange,  18  Wall.  163,  170,  21  L.  ed.  872, 
877),  yet  the  criminal  proceeding  now  in- 
stituted against  the  relator  will  not  produce 
a  second  punishment  for  the  same  offense, 
but  will  only  complete,  on  conviction,  the 
punishment  intended  by  Congress." 

We  have  grave  doubt  about  the  soundness 
of  the  reasoning  in  the  New  York  cases,  and 
in  the  Leszynsky  Case.  They  sustain  similar 
statutes,  on  the  ground  that  the  two  pro- 
ceedings do  not  inflict  two  punishments,  but 
merely  complete  the  one  punishment  for  the 
offense.  If  this  reasoning  was  sound,  then 
the  legislature  might  provide  for  punish- 
ment by  fine  and  punishment  by  imprison- 
ment for  the  same  offense,  and  for  a  separ- 
ate prosecution  for  the  fine,  and  another 
prosecution  for  the  imprisonment.  It  is  un- 
questionably true  that  two  punishments  may 
be  inflicted  for  one  crime.  Both  fine  and 
imprisonment  may  be,  and  frequently  are, 
imposed.  The  historical  review  which  we 
have  given  shows  that  punishment  of  the 
severest  sort  has  always  been  administered' 
in  connection  with  forfeiture  of  all  of  one's 
property.  The  question  is  not,  therefore, 
whether  two  punishments  may  be  inflicted, 
but  whether  the  suit  to  recover  the  penalty 
and  the  prosecution  of  the  criminal  offense 
conflict  with  the  former  jeopardy  provi- 
sion. 

The  conclusion  is  supported  by  better  rea- 
soning in  United  States  v.  Three  Copper 
Stills  (D.  C.)  47  Fed.  495,  construing  §§ 
3281  and  3296  of  the  Rev.  Stat.  U.  S.  Comp. 
45  L.R.A.CN.S.) 


Stat.  1901,   pp.   2127,  2136,  which   provide 
for  a  criminal  punishment  and   forfeiture 
of  the  property  for  violations  of  the  internal 
revenue  law  there  specified,  and  holding  that 
a  conviction  under  one  section  was  not  a  bar 
to  proceedings  under  other  sections  for  the 
forfeiture  of  the  property.    At  page  499  of 
47  Fed.  Judge  Barr  says:     "The  Constitu- 
tion of  the  United  States   (Amendment  6) 
declares  that  no  person  shall  'be  subject  for 
the  same  offense  to  be  twice  put  in  jeopardy 
of  life  or  limb,'  but  this  provision  is  not  a 
limitation   upon   the   kinds   of   punishment 
which  may  be  inflicted  for  an  offense.    Hence 
there  may  be  a  fine,  an  imprisonment,  and 
forfeiture  for  the  same  offense,  if  the  law  so 
provides.    This  provision  of  the  Constitution 
does  not  in  terms  include  such  a  proceeding 
as  this  one.    It  was  intended  by  a  constitu- 
tional provision  to  embody  the  common-law 
rule,  but  that  rule  did  not  embrace  proceed- 
ings in  rem,  such  as  this  one,  when  the  thing 
was  forfeited  because  of  its  status,  use,  or 
location.    The  Palmyra,  12  Wheat.  12,  6  L. 
ed.  535;  State  v.  Barrels  of  Liquor,  47  N. 
H.  374;  Sanders  v.  State,  2  Iowa,  230;  Wap- 
les.  Proceedings  in  Rem,  §§  24,  25;  State  v. 
Inness,  63  Me.  536.    There  is  no  case  known 
to  me  which  decides  that  this  constitutional 
provision    includes    a    proceeding    in    rem, 
which  is  a  civil  action,  within   its  inhibi- 
tion."   In  United  States  v.  Olsen  (D.  C.)  57 
Fed.  579,  the' owner  of  a  vessel  was  indicted 
for  aiding  and  abetting  the  act  of  the  master 
in  bringing  Chinese  laborers  into  the  United 
States  in  violation  of  statute.     He  pleaded 
in  bar  a  judgment  of  forfeiture  against  his 
vessel  on  account  of  the  act  of  the  master, 
and  this  plea  was  held  bad.    The  third  par- 
agraph of  the  syllabus  is  as  follows:     "A 
judgment  of  forfeiture   entered   against   a 
vessel  under  [Act  of  May  6,  1882,  §  10  as 
amended  by]  act  of  July  5,  1884,  chap.  220, 
23  Stat,  at  L.  117,  U.  S.  Comp.  Stat.  1901, 
p.  1309,  for  an  act  of  the  master  in  bringing 
Chinese  laborers  from  a  foreign  port  and 
landing  them  in  the  United  States,  in  viola- 
tion of  §  2  of  the  act,  cannot  be  pleaded  by 
the  owner  of  the  vessel  in  bar  to  an  indict- 
ment for  aiding  and  abetting  the  act  of  the 
master,   as   forbidden   in   §   11    of  the   act. 
United  States  v.  McKee,  4  Dill.   128,  Fed. 
Cas.  No.  15,688;  Coffey  v.  United  States,  116 
U.  S.  436,  29  L.  ed.  684,  6  Sup.  Ct.  Rep. 
437,  and  United  States  v.  One  Distillery,  43 
Fed.    846,    distinguished."    In    Sanders    v. 
State,  2  Iowa,  230,  the  statute  making  it  a 
criminal  offense  to  keep  liquors  in  the  state, 
and  forfeiting  such  liquors,  was  sustained, 
and  it  was  held  that  the  defendant's  convic- 
tion for  keeping  liquors  was  not  a  bar  to  a 
proceeding  to  forfeit;  also,  that  if  the  crim- 
inal punishment  and  the  forfeiture  could  be 
administered  in  one  proceeding,  there  was 
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no  reason  why  two  proceedings  should  not  be 
pursued.  Com.  v.  Prall,  146  Ky.  109,  142 
S.  W.  202,  Ann.  Cas.  1913  C,  768;  Jones  v. 
State,  15  Ark.  261 ;  State  v.  Czarnikow,  20 
Ark.  160;  State  v.  Spear,  6  Mo.  644. 

As  a  penalty  for  cutting  timber  on  the 
public  lands  of  a  state,  in  addition  to  crim- 
inal punishment,  punitive  damages,  such  as 
double  or  treble  the  value  of  the  timber  cut, 
may  be  imposed,  without  infringing  the  for- 
mer jeopardy  provision.  State  v.  Shevlin- 
Carpenter  Co.  99  Minn.  168,  108  N.  W.  935, 
9  Ann.  Cas.  634;  Id.  102  Minn.  470,  113  N. 
W.  634,  114  N.  VV.  738;  Id.  218  U.  8.  57,  64 
L.  ed.  930,  30  Sup.  Ct.  Rep.  663.  A  munici- 
pal corporation  having  authority  to  fix  fire 
limits  may  provide  for  the  summary  abate- 
ment of  buildings  erected  contrary  to 
its  ordinance,  and  may  also  make  such 
erection  a  criminal  offense.  Micks  v. 
Mason,  145  Mich.  212,  108  N.  W.  707. 
11  L.R.A.(N.S.)  653,  and  note,  9  Ann. 
Cas.  291.  '  An  acquittal  upon  a  crim-^ 
inal  charge  for  violating  the  liquor  law  is 
not  a  bar  to  a  civil  action  brought  against 
the  defendant  by  the  state  to  enjoin  the 
maintenance  of  a  place  where  intoxicating 
liquors  are  unlawfully  sold.  State  v.  Roach, 
83  Kan.  608,  112  Pac.  150,  31  L.R.A.(N.S.) 
670,  note,  21  Ann.  Cas.  1182.  Some  of  the 
courts  hold  that  punitive  damages  will  not 
be  allowed  at  the  suit  of  an  individual  for 
an  act  which  is  likewise  a  criminal  offense. 
Koerner  v.  Oberly,  56  Ind.  284,  26  Am.  Rep. 
34;  Austin  v.  VVilson,  4  Cush.  273,  60  Am. 
Dec.  766;  Fay  v.  Parker,  53  N.  H.  342,  16 
Am.  Rep.  270.  But  the  weight  of  authority, 
it  is  conceded,  is  to  the  contrary.  2  Suther- 
land, Damages,  3d  ed.  §  402;  Brown  v. 
Swineford,  44  WijB.  282,  28  Am.  Rep.  582; 
Hauser  v.  Griffith,  102  Iowa,  215,  71  N.  W. 
223. 

The  cases  of  United  States  v.  McKee,.  4 
Dill.  128,  Fed.  Cas.  No.  15,688;  United 
States  V.  One  Distillery  (D.  C.)  43  Fed. 
846;  Coffey  v.  United  States,  116  U.  S.  436, 
29  L.  ed.  684,  6  Sup.  Ct.  Rep.  437 ;  United 
States  v.  Chouteau,  102  U.  S.  603,  26  L.  ed. 
246;  and  United  States  v.  Ulrici,  102  U.  S. 
612,  26  L.  ed.  249,  note, — would  seem  to 
reach  a  different  conclusion.  In  the  McKee 
Case,  4  Dill.  128,  Fed.  Cas.  No.  15,688,  Jus- 
tice Miller  and  Judge  Dillon  held  that,  in  a 
suit  to  recover  the  penalty,  under  §  3296  of 
the  Rev.  Stat.  U.  S.  Comp.  Stat.  1901,  p. 
2136,  a  plea  of  former  conviction  and  pardon 
by  the  President  was  a  bar,  on  the  ground 
that  "our  laws  forbid  that  he  or  anyone  else 
shall  be  twice  punished  for  the  same  crime 
or  misdemeanor,"  and  in  United  States  v. 
One  Distillery  (D.  C.)  43  Fed.  846,  it  was 
held  that  a  corporation,  when  sued  for  a 
forfeiture  of  property,  might  interpose  as 
a  defense  the  conviction  of  one  of  its  officers 
45  LJl.A.(N.S.) 


on  a  criminal  charge  for  the  same  offense 
growing  out  of  a  violation  of  the  internal 
revenue  laws.  This  case  was  taken  to  the- 
Supreme  Court  of  the  United  States,  and  is 
reported  under  the  same  name,  in  174  U.  S. 
149,  43  L.  ed.  929,  19  Sup.  Ct.  Rep.  624, 
where  the  court  affirmed  the  decision  upon 
a  technical  ground  of  pleading,  intimating 
that  the  ground  of  the  decision  in  the  lower 
court  might  be  erroneous,  saying:  *'But  if. 
independently  of  the  particular  question 
raised  by  the  amended  and  supplemental 
answer,  the  judgment  of  the  district  court 
dismissing  the  information  was  right  upon 
any  ground  disclosed  upon  the  record,  the 
judgment  of  the  circuit  court  affirming  the 
judgment  of  the  district  court  should  not 
be  held  to  have  been  erroneous."  In  the 
Coffey  Case,  116  U.  S.  436,  29  L.  ed.  684,  6 
Sup.  Ct.  Rep.  437,  it  was  held  that  the  gov- 
ernment could  not  recover  the  penalty  pre- 
scribed by  the  internal  revenue  statutes, 
where  it  had  previously  prosecuted  the  de- 
fendant for  the  criminal  offense,  and  he  had 
been  acquitted.  In  that  case  the  statutes 
imposed  penalty,  fine,  and  imprisonment, 
just  as  our  statute  here  does,  and  a  pro- 
ceeding was  instituted  by  the  government 
to  forfeit  the  brandy,  machinery,  and  stills 
involved,  and  was  therefore  a  proceeding 
affecting  only  property  rights.  Coffey's  de- 
fense was  that  he  had  been  prosecuted  crim- 
inally and  acquitted,  and  this  defense  was 
held  good.  In  the  opinion  it  is  said:  "The 
proceedings  to  enforce  the  forfeiture  against 
the  rea  named  must  be  a  proceeding  in  rem 
and  a  civil  action,  while  that  to  enforce  the 
fine  and  imprisonment  must  be  a  criminal 
proceeding,  as  was  held  by  this  court  in 
The  Palmyra,  12  Wheat.  1,  14,  6  L.  ed.  531, 
535.  Yet  where  an  issue  raised  as  to  the 
existence  of  the  act  or  fact  denounced  has 
been  tried  in  a  criminal  proceeding  insti- 
tuted by  the  United  States,  and  a  judgment 
of  acquittal  has  been  rendered  in  favor  of  a 
particular  person,  that  judgment  is  con- 
clusive in  favor  of  such  person  on  the  sub- 
sequent trial  of  a  suit  in  rem  by  the  United 
States,  where,  as  against  him,  the  existence 
of  the  same  act  or  fact  is  the  matter  in 
issue  as  a  cause  for  the  forfeiture  of  the 
property  prosecuted  in  such  suit  in  rem. 
It  is  urged  as  a  reason  for  not  allowing  such 
effect  to  the  judgment,  that  the  acquittal  in 
the  criminal  case  may  have  taken  place 
because  of  the  rule  requiring  guilt  to  be 
proved  beyond  a  reasonable  doubt,  and  that, 
on  the  same  evidence,  on  the  question  of 
preponderance  of  proof,  there  might  be  a 
verdict  of  the  United  States  in  the  suit  in 
rem.  Nevertheless,  the  fact  or  act  has  been 
ut  in  issue  and  determined  against  the 
Tnited  States;  and  all  that  is  imposed  by 
the  statute,  as  a  consequence  of  guilt,  is  a 
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puniBhment  therefor.  There  could  be  no 
new  trial  of  the  criminal  prosecution  after 
the  acquittal  in  it;  and  a  subsequent  trial  of 
the  civil  suit  amounts  to  substantially  the 
same  thing,  with  a  difference  only  in  the 
consequences  following  a  judgment  adverse 
to  the  claimant."  The  Cliouteau  Case,  102 
U.  S.  603,  26  L.  ed.  246,  was  an  action 
against  the  principal  and  sureties  on  the 
bond  of  a  distiller,  to  recover  penalties  im- 
posed by  statute.  The  defense  was  that  the 
distiller  had  been  indicted,  and  that  the  in- 
dictment had  been  compromised  and  settled 
by  the  payment  of  a  fine.  The  court  held 
that  this  was  a  good  defense,  on  the  ground 
that  the  sureties  on  the  bond  shall  not  be 
subjected  to  the  penalties  connected  with 
the  offense,  after  the  principal  has  effected 
a  full  and  complete  compromise  with  the 
government,  under  the  sanction  of  an  act  of 
Congress  of  prosecutions  based  upon  the 
same  offense  and  designed  to  secure  the 
same  penalty.  The  Ulrici  Case,  102  U.  S. 
612,  26  L.  ed.  249,  note,  was  the  same  as 
the  Chouteau  Case,  except  that  the  defense 
was  not  a  compromise,  but  that  the  defend- 
ant had  pleaded  guilty  and  had  been  fined 
and  imprisoned.  It  was  held  that  this  ver- 
dict prevented  recovery  of  the  penalties  on 
the  bond. 

It  will  be  observed  that  in  the  Coffey  Case 
the  verdict  was  "not  guilty."  In  the  Chou- 
teau Case  the  verdict  was  a  compromise, 
while  in  the  Ulrici  Case  the  verdict  was 
"guilty,"  and  that  the  court  held  in  each 
case  that  the  verdict  barred  the  prosecution 
of  the  action  for  the  penalty.  We  confess 
that  these  cases  seem  to  us  strongly  to  sup- 
port the  position  of  the  defendant,  and  yet 
the  fact  remains  that  the  sections  of  the  in- 
ternal revenue  laws  which  are  construed  in 
those  cases  are  still  the  law,  and  are  still  in 
force,  and  that  the  court  has  never  held 
those  statutes  to  be  unconstitutional,  but 
has  merely  held  that  the  criminal  prosecu- 
tion bars  the  civil  remedy.  As  we  have  pre- 
viously held,  it  seems  to  us  that  the  statute 
must  stand  or  fall  as  a  whole,  as  the  pen- 
alty is  plainly  cumulative  upon  the  criminal 
punishment,  and,  as  any  proceeding,  must 
be  based  upon  the  statute. 

It  is  worthy  of  note  and  entitled  to  weight 
that  there  has  been  a  series  of  legislation  by 
Congress  very  similar  to  the  act  here  under 
consideration.  The  provision  of  the  internal 
revenue  laws  imposing  a  penalty  or  a  for- 
feiture and  fine  and  imprisonment  for  the 
same  offense  illustrate  the  trend  of  congres- 
sional legislation.  These  various  sections  of 
the  internal  revenue  laws  have  been  pre- 
viously cited,  and  are  referred  to  in  the 
Lesznysky  Case,  16  Blatchf.  9.  Fed.  Cas.  No. 
45  L.R.A.(N.S.) 


8,279,  in  the  Coffey  Case,  116  U.  S.  436,  29 
Ij,  ed.  684,  6  Sup.  Ct.  Rep.  437,  and  in  other 
cases  herein  cited.  The  act  with  reference 
to  Chinese  laborers  (23  Stat,  at  L.  117,  chap. 
220,  LI.  S.  Comp.  Stat.  1901,  p.  1309),  passed 
in  1884,  punishes  a  violation  by  fine  or  im- 
prisonment and  forfeiture  of  the  vessel. 
United  States  v.  Olsen  (D.  C.)  67  Fed.  579. 
By  the  act  of  June  10,  1890,  known  as  the 
customs  administrative  act,  forfeiture  of  the 
merchandise  or  the  value  thereof  is  pro- 
vided, and  also  fine  and  imprisonment.  Act 
June  10,  1890,  chap.  407,  26  Stat,  at  L.  131, 
U.  S.  Comp.  Stat.  1901,  p.  1880;  United 
States  v.  Zucker,  161  U.  S.  475,  40  L.  ed. 
777,  16  Sup.  Ct.  Rep.  641.  The  fact  that 
these  various  statutes  have  been  in  force  for 
many  years  is  persuasive  of  their  validity. 

It  is  also  a  fundamental  principle  of  con- 
stitutional law  that  the  courts  will  not 
declare  an  act  of  the  legislature  unconstitu- 
tional, unless  it  is  clear  that  such  is  the 
case.  Upon  the  whole,  we  are  inclined  to  the 
view  that  this  act  of  the  legislature  is  not 
in  conflict  with  the  former  jeopardy  provi- 
sion of  the  Constitution,  although  some 
doubt  is  thrown  upon  this  conclusion  by  the 
cases  of  McKee,  Coffey,  Chouteau,  and 
Ulrici,  cited  supra.  In  view  of  our  re- 
luctance to  strike  down  an  act  of  a  co- 
ordinate department  of  the  government,  we 
resolve  the  doubt  in  favor  of  the  law,  and 
hold  that  the  act  is  not  subject  to  the  at- 
tack here  made  upon  it. 

Fourth.  It  is  finally  urged  that  this  act 
is  invalid,  because  it  is  repugnant  to  the 
prohibitory  provision  of  the  Constitution,  in 
that  it  increases  the  punishment  for  the 
sale  of  liquor.  This  objection  is  not  well 
taken.  The  section  under  review  is  impos- 
ing a  penalty  for  using,  or  permitting  one's 
building  to  be  used,  in  violation  of  the  pro- 
hibitory law,  and  it  is  a  well-settled  rule 
that  the  same  act  may  be  made  separate 
offenses  where  the  evidence  supporting  the 
two  offenses  must  be  different.  In  this  case, 
if  the  defendant  had  been  indicted  for  selling 
liquor,  the  question  of  the  ownership  of  the 
building  would  be  immaterial,  while  in  this 
proceeding  the  question  of  the  ownership  of 
the  building  is  fundamental.  Gavicres  v. 
United  States,  220  U.  S.  338,  55  L.  ed.  489, 
31  Sup.  Ct.  Rep.  421 ;  State  v.  Inness,  53  Me. 
536;  State  v.  White,  123  Iowa,  425,  98  N. 
W.  1027;  Wharton,  Crim.  Law,  p.  344., 

The  judgment  of  the  trial  court  should 
be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  .for  second  rehearing  denied. 
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doctrine  of  last  clear  chance,  although  the 
motorman  might  have  seen  his  danger  and 
avoided   the    injury    by    stopping   the   car. 


OF   ERRORS. 

ANNA  NEHRING,  Exrx.,  etc.,  of  Paul  Neh- 
ring«  Deceased,  Appt., 

V. 

CONNECTICUT   COMPANY. 

(86  Conn.  109,  84  Atl.  301.) 

Negligence  —  contributory   negligence 
—  operation  of   doctrine. 

1.  The  contributory  negligence  rule  will 
not  prevent  a  recovery  for  personal  injuries 
unless  the  plaintifTs  conduct  was  the  proxi- 
mate cause  of  his  injury. 

Same  —  last  clear  chance  —  applicabil- 
ity of  doctrine. 

2.  The  doctrine  of  last  clear  chance  is 
applicable  only  when  the  negligent  conduct 
of  which  plaintiff  has  been  guilty  was  not 
a  proximate  cause  of  the  injury. 

Same  —  walking  onto  car  track. 

3.  The  negligence  of  a  deaf  person  who 
attempts  to  cross  diagonally  a  street  con- 
taining car  tracks,  without  taking  any 
precautions  to  ascertain  if  a  car  is  ap- 
proaching from  the  rear,  proximately  con- 
"tributes  to  his  injury  by  collision  with  a 
car,   and   prevents    holding   the   street   car 


(George   W.   Wheeler   and  Ralph  Wheeler, 

J  J.,  dissent.) 

(July  19,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  New  Haven 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence.     Affirmed. 

Statement  by  Prentice,  J.: 

Main  street  in  Anson  ia  runs  substantially 
north  and  south,  and  is  about  41  feet  wide 
between  curbs.  A  single  line  of  trolley 
tracks  extends  through  the  middle  of  it. 
Bank  street  crosses  it  at  substantially  right 
angles.  October  11,  1910,  Paul  Nehring,  the 
plaintiff's  intestate,  left  his  horse  and  wagon 
standing  beside  the  west  Main  street  curb 
a  sliort  distance  south  of  Bank  street.  He 
visited  a  baker's  wagon  which  was  standing 


Note.  —  The  general  doctrine  of  last  clear 
■  chance,  as  applied  to  cases  where  the  neg- 
ligence charged  against  the  defendant  con- 
sisted of  some  act  or  omission  occurring 
before  the  discovery  of  the  peril  in  which 
the  plaintiff  or  deceased,  by  his  own  negli- 
gence, had  placed  himself  or  his  property, 
is  discussed  at  length  in  the  note  to  Bogan 
V.  Carolina  C.  R.  Co.  65  L.R.A.  418. 

Various  other  notes  and  comments  deal- 
ing with  the  different  aspects  of  the  sub- 
jects are  referred  to  in  the  note  to  Bourrett 
V.  Chicago  &  N.  W.  R.  Co.  36  L.R.A.(N.S.) 
^57.  And  see  especially  note  to  Dyerson 
iv.  Union  P.  R.  Co.  7  L.R.A.  (N.S.)  132,  deal- 
ing specifically  with  the  effect  upon  the 
doctrine  of  last  clear  chance  of  the  concur- 
rence of  the  negligence  of  plaintiff  or  de- 
ceased and  of  defendant. 

A  study  of  the  cases  reveals  two  opposing 
tendencies,  both  of  which,  it  is  believed, 
are  opposed  to  the  view  supported  by  the 
better  reasoned  cases:  one,  to  deny  the 
applicability  of  the  doctrine  of  last  clear 
chance  in  any  case  where  the  negligence 
charged  against  the  defendant  consists  of 
the  mere  failure  to  discover  the  danger, 
even,  assuming  that  there  was  a  duty  to  dis- 
cover it;  and  the  other,  to  apply  the  doc- 
trine in  such  cases  as  well  as  in  cases 
where  the  danger  was  actually  discovered, 
irrespective  of  the  question  whether  or 
not  the  negligence  of  the  plaintiff  or  de- 
ceased continued  until  the  instant  of  the 
impact,  and  was  therefore  concurrent  with 
that  of  the  defendant.  As  pointed  out  in 
previous  notes,  it  is  believed  that  the  true 
view,  and  the  one  supported  by  the  better 
reasoned  cases,  is  that  the  doctrine  mav 
apply,  although  the  negligence  of  defendant 
•consisted  merely  of  the  failure  .to  perform 
45  L.R.A.(N.S.') 


its  duty  to  discover  the  danger;  but  that 
in  such  cases  it  is  an  indispensable  con- 
dition of  its  applicability  that  the  negli- 
gence on  the  part  of  the  plaintiff  or  de- 
ceased shall  have  terminated  or  culmi- 
nated while  it  was  still  possible  for  the  de- 
fendant in  the  performance  of  its  duty,  to 
discover  the  danger  and  avert  the  accident 
(see  note  in  36  L.R.A.(N.S.)  957.)  Upon 
the  other  hand,  the  tendency  of  the  cases 
appears  to  be  to  permit  a  recovery  even 
though  the  negligence  of  the  plaintiff  or 
d€K:eased  continued  until  the  very  instant 
of  the  impact,  if  the  danger  was  actually 
discovered  and  ought  to  have  been  realized 
by  the  defendant  in  time  to  prevent  the  in- 
jury. Of  course,  if,  in  such  circumstances, 
the  defendant's  misconduct  amounts  to 
wanton  or  wilful  misconduct,  against  which 
contributory  negligence  is  not  a  defense, 
it  is  not  necessary  to  invoke  the  doctrine 
of  last  clear  chance.  Even  when  such  mis- 
conduct amounts  merely  to  negligence  on 
the  part  of  the  defendant,  it  may  be  ques- 
tioned whether  a  decision  permitting  a  re- 
covery even  on  the  assumption  that  the 
plaintiff  was  also  guilty  of  negligence  con- 
tinuing until  the  instant  of  the  impact  is 
not  more  properly  to  be  attributed  to  a 
partial  revival  of  the  doctrine  of  compara- 
tive negligence  than  to  the  doctrine  of  last 
clear  chance.  However  that  may  be,  it  is 
obvious  that,  from  a  practical  point  of 
view,  at  least,  there  is  a  material  differ- 
ence, bearing  on  the  effect  of  the  continued 
negligence  of  the  plaintiff  or  deceased,  be- 
tween a  case  where  his  danger  was  not 
actually  discovered,  although  it  ought  to 
liavc  been,  and  a  case  where  it  was  actually 
discovered  and  ought  to  have  been  realized. 

G.  H.  P. 
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'by  the  curb  on  the  opposite  side  of  Main 
street  and  some  short  distance  north  of  Bank 
-street,  and  there  made  a  purchase.  Having 
done  so,  he  started  with  the  expressed  pur- 
pose of  going  to  his  own  wagon,  and  walked 
in  direct  line  toward  it.  The  route  which 
he  thus  took,  and  continued  until  he  was  in- 
jured, would  have  taken  him  diagonally 
across  the  street  and  trolley  tracks,  ap- 
proaching the  latter  at  a  sharp  acute  angle. 
He  kept  on  his  way  without  stopping  until 
he  was  struck  by  tiie  fender  of  a  car  which 
•came  upon  him  from  the  north  at  a  fairly 
fast  rate  of  speed.  He  was  hit  in  the  rear 
'Upon  the  right  side.  In  his  fall  he  was 
•drawn  under  the  car  in  such  a  way  that 
•death  resulted.  No  one  of  the  several  wit- 
nesses of  the  affair,  or  portions  of  it,  saw 
him  look  about  him  as  he  walked  across 
i;he  street,  or  take  any  other  precautions  for 
his  safety.  The  witnesses  all  testified  to  his 
going  directly  forward  in  his  course  without, 
as  far  as  they  observed,  giving  apparent  at- 
tention to  anything  about  him.  He  was 
somewhat  hard  of  hearing.  The  defendant 
introduced  no  evidence,  but  rested  upon  the 
close  of  the  plaintiff's  case,  and  asked  that 
a  verdict  be  directed  in  its  behalf.  The  facts 
bearing  upon  the  alleged  negligence  of  the 
•defendant  need  not  be  recited,  as  they  have 
no  pertinence  to  the  opinion.  It  was  not 
•claimed  that  the  injury  was  wilfully  or  ma- 
liciously caused. 

Mr.  Robert  li.  Munger  for  appellant. 
Messrs.  J.  P.  Kellogg  and  J.  F.  Berry, 

for  appellee: 

There  is  no  evidence  that  Nehring  exer- 
•cised  his  faculties  or  made  use  of  them  in 
any  way;  and  while  it  is  not  necessarily 
negligence  for  a  person  to  fail  to  look  for 
.an  approaching  car,  the  circumstances  may 
be  such  that  the  failure  to  exercise  his  fac- 
ulties in  order  to  ascertain  the  presence  of 
an  approaching  danger  is  always  negligence. 

Fay  V.  Hartford  &  S.  Street  R.  Co.  81 
Conn.  330,  71  Atl.  364,  82  Conn.  471,  74  Atl. 
770;  Snow  v.  Coe  Brass  Mfg.  Co.  80  Conn. 
•63,  66  Atl.  881. 

The  mere  fact  that  Nehring  wm  struck  by 
iihe  car  is  no  evidence  whatever  tending  to 
show  that  he  was  free  from  negligence,  and 
just  at  what  point  he  placed  himself  in  the 
perilous  position  is  left  entirely  in  doubt. 
The  relative  positions  of  the  deceased  and 
the  car  just  before  the  collision  do  not  ap- 
pear. 

Morse  v.  Consolidated  R.  Co.  81  Conn.  305, 
71  Atl.  653;  Mesite  v.  Connecticut  Co.  82 
Oonn.  403,  74  Atl.  684;  Hickey  v.  New 
York,  N.  H.  &  H.  R.  Co.  83  Conn.  713,  78 
Atl.  655;  Kruck  v.  Connecticut  Co.  84 
Conn.  401,  80  Atl.  162. 


the  senses  is  obligated  to  make  a  greater 
use  of  his  remaining  faculties  in  order  to 
avoid  danger;  and  a  person  who  is  some- 
what deaf  is  obliged  to  be  more  alert  in 
the  use  of  his  other  senses. 

Popke  V.  New  York,  N.  H.  &  H.  R.  Co.  81 
Conn.  724,  71  Atl.  1008;  Elliott  v.  New 
York,  N.  H.  k  H.  R.  Co.  83  Conn.  320,  76 
Atl.  208,  84  Conn.  444,  80  Atl.  283;  Hall 
v.  West  End  Street  R.  Co.  168  Mass.  461, 
47  N.  E.  124,  3  Am.  Neg.  Rep.  38;  Dono- 
van V.  Lynn  &  B.  R.  Co.  185  Mass.  533,  70 
N.  E.  1020;  Gorham  v.  Milford,  A.  &  W. 
Street  R.  Co.  180  Mass.  275,  75  N.  E.  634 ; 
Callaghan  v.  Boston  Elev.  R.  Co.  200  Mass. 
450,  86  N.  E.  767. 

To  render  the  defendant  liable,  it  must 
appear  by  some  evidence  that  after  the  de- 
ceased had  placed  himself  in  a  position  of 
peril,  the  defendant's  motorman  could  have 
acted  so  as  to  avoid  injury  to  him.  This 
claim  must  be  substantiated  by  evidence 
unaided  by  any  acts  or  omissions  on  the 
part  of  the  motorman  which  existed  prior  to 
the  time  when  the  peril  of  the  deceased 
could  have  been  discovered. 

Baldwin,  Am.  Railroad  Law,  p.  425; 
Smith  V.  Connecticut  R.  &  Lighting  Co.  80 
Conn.  268, 17  L.R.A.(N.S.)  707,  67  Atl.  888; 
Elowe  V.  Southern  California  R.  Co.  4  Cal. 
App.  1,  87  Pac.  220;  Elliott  v.  New  York, 
N.  H.  A  H.  R.  Co.  83  Conn.  320,  76  Atl. 
208,  84  Conn.  444,  80  Atl.  283;  Kruck  v. 
Connecticut  Co.  84  Conn.  401,  80  Atl.  162; 
Goudreau  v.  Connecticut  Co.  84  Conn.  406, 
80  Atl.  281 ;  McLean  v.  Omaha  &  C.  B.  R. 
&  Bridge  Co.  72  Neb.  450,  100  N.  W.  035, 
103  N.  W.  285;  Colorado  &  S.  R.  Co.  v. 
Thomas,  33  Colo.  617,  70  L.RJL.  681,  81  Pac. 
801,  3  Ann.  Cas.  700,  18  Am.  Neg.  Rep. 
316;  Sherwin  v.  Rutland  R.  Cb.  74  Vt.  0, 
61  Atl.  1080;  Judson  v.  Great  Northern  R. 
Co.  63  Minn.  265,  65  N.  W.  447. 

Prentice,  J.,  delivered  the  opinion  of 
the  court: 

It  is  clear  and  unquestioned  that  there 
was  evidence,  justifying  its  submission  to 
the  jury,  tending  to  establish  the  defend- 
ant's negligence  in  the  premises  directly  con- 
tributing to  produce  the  fatal  injury  which 
the  plaintiff's  intestate  suffered.  The  verdict 
for  the  defendant  was  directed  upon  the 
ground  that  the  plaintiff  had  failed  to  pre- 
sent evidence  sufficient  to  go  to  the  jury, 
tending  to  establish  the  intestate's  freedom 
from  contributory  negliirence.  Plaintiff's 
counsel  in  his  brief  formally  takes  issue 
with  this  conclusion  of  the  court,  asserting 
that  the  evidence  was  such  as  entitled  the 
plaintiff  to  go  to  the  jury  upon  the  question 
of  the  intestate's  negligence.  It  is  apparent, 
however,  that  little  reliance  is  pliCced  upon 


A  person  who  is  deficient  in  any  one  of    this  particular  claim,  and  that  the  conten- 
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lion  that  the  court  erred  must  fail  unless 
the  appeal  which  is  made  to  the  so-called 
doctrine  of  "the  last  clear  chance,"  other- 
wise known  as  supervening  or  intervening 
negligence,  is  well  made.  This  appeal  is 
urged  with  vigor,  so  that  the  plaintiff's 
main  contention,  which  alone  calls  for  se- 
rious consideration,  is  that,  notwithstanding 
the  intestate's  failure  to  use  ordinary  care, 
the  defendant  is  liable  through  the  opera- 
tion bf  the  doctrine  referred  to,  which,  it  is 
said,  the  court  disregarded. 

The  appeal  which  is  thus  made  is  one 
which  has  become  quite  common  of  late,  and 
it  is  repeated  in  several  other  cases  pending 
for  decision.  It  is  apparent  from  the  vari- 
ety of  circumstances  under  which  these 
claims  are  made,  and  the  positions  which 
are  assumed  in  support  of  them,  that  there 
exists  in  many  quarters  a  by  no  means 
clear  understanding  of  the  doctrine  thus  in- 
voked. This  is  by  no  means  strange  in 
view  of  the  lack  of  consistency  and  intelli- 
gent statement  which  characterizes  the 
numerous  cases  which  have  dealt  with  the 
subject,  and  tlie  confused  condition  in  which 
manv  of  them  have  left  it.  It  is  hard  to 
find  a  branch  of  the  law  which  has  re- 
ceived more  unsatisfacory  and  inadequate 
treatment  at  the  hands  of  the  courts  than 
has  this,  or  one  which  is  more  in  need  of  in- 
telligent and  consistent  determination.  The 
cases  involving  in  some  way  the  matter  are 
numerous,  and  one  must  be  hard  to  suit 
who  cannot  find  in  some  of  them  implied  or 
express  support  for  his  preconceived  view. 
The  most  difficult  thing  to  find  is  a  clear 
expression  of  fundamental  principles,  and 
logical  and  consistent  statements  of  their 
application  to  varying  conditions.  The  late 
Seymour  D.- Thompson,  in  his  work  on  Neg- 
ligence (vol.  1,  §  231  et  seq.),  calls  attention 
to  this  feature  of  the  situation,  and  makes 
some  forcible  observations  concerning  the 
positions  which  have  been  taken  by  some 
courts. 

It  is  fortunate  for  us,  however,  that  this 
court  early  asserted,  and  has  since  held  true, 
to  one  general  position.  We  are  thus  spared 
the  embarrassment,  under  which  text 
writers  and  not  a  few  courts  have  labored, 
of  dealing  with  a  variety  of  dicta  or  de- 
cisions troublesome  to  harmonize  with  each 
other,  if  not  with  sound  reason.  It  is  fur- 
ther our  izood  fortune  that  the  position  thus 
early  assumed  in  this  jurisdiction  is  one 
wliich  stands  the  test  of  reason,  and  com- 
ports with  public  policy  best  of  all,  and  has 
come  to  claim  the  concurrence  of  the  best 
autlioritiea,  courts,  and  text  writers. 

Tlie  notion  appears  to  l)e  more  or  less 
prevalent  that  tliis  so-called  doctrine  is  a 
discovery  of  recent  years,  that  it  embodies 
a  new  legal  principle,  and  that  this  principle 
45  L.R.A.(N.S.) 


is  one  which  invades  the  domain  formerly 
assigned  to  contributory  negligence,  and  sets 
limitations  upon  the  operation  of  this  latter 
doctrine,  so  long  and  so  deeply  imbedded  in 
English  and  American  jurisprudence.  This 
is  by  no  means  true  as  respects  either  the 
age  or  the  character  and  scope  of  the  prin- 
ciple which  it  embodies.  The  names  by 
which  it  has  come  to  be  known  are  indeed  of 
recent  origin,  and  perhaps  its  present  vogue, 
and  the  misconception  which  prevails  as  to 
its  true  place  in  the  law  of  negligence,  are 
due  in  part  to  its  thus  being  given  an  inde- 
pendent status  in  the  terminology  of  the  law. 
In  fact,  the  principle  is  no  modern  discovery. 
It  runs  back  to  the  famous  "Donkey  Case" 
of  Davies  v.  Mann,  10  Mees.  &  W.  546,  12 
L.  J.  Exch.  N.  S.  10,  6  Jur.  »54,  19  Eng. 
Rul.  Cas.  190,  decided  in  1842.  It  was  dis- 
tinctly recognized  by  this  court  in  1853  in 
Isbell  V.  New  York  &  N.  H.  R.  Co.  27  Conn. 
393,  71  Am.  Dec.  78.  It  was  then  not 
only  recognized,  but  its  true  place  in  the 
law  was  assigned  to  it.  It  was  shown  to  be 
no  independent  principle  operating  by  the 
side  of,  and  possibly  overstepping  the  bounds 
of,  other  principles,  but  merely  a  logical 
and  inevitable  corollary  of  the  long-accepted 
doctrine  of  actionable  negligence  as  affected 
by  contributory  negligence.  The  definition 
of  its  place,  which  was  made  in  the  clear-cut 
language  of  Judge  Ellsworth,  inexorably  for- 
bade that  it  could  by  possibility  run  counter 
in  its  application  to  the  contributory  negli- 
gence rule.  Til  is  fundamental  principle  we 
have  steadily  adhered  to.  Smith  v.  Con- 
necticut R.  &  Lighting  Co.  80  Conn.  268, 
270,  17  I^R.A.(N.S.)  707,  67  Atl.  888;  El- 
liott V.  New  York,  N.  H.  &  H.  R.  Co.  83 
Conn.  320,  322.  76  Atl.  298,  84  Conn.  444, 
447,  80  Atl.  283. 

There  are,  indeed,  cases  which  give  coun- 
tenance to  a  different  view  upon  this  latter 
subject.  But  their  dicta  oftentimes,  not  to 
say  generally,  uttered  without  an  apparent 
comprehension  of  their  logical  consequence, 
would  create  havoc  with  the  law,  and  leave 
it  guideless,  or  with  two  conflicting  guides. 
A  sober  second  thought  is,  however,  fast  cor- 
recting this  mistake,  so  that  there  has  al- 
ready come  to  be  a  general  concurrence  of 
the  well-considered  authorities  in  the  view 
which  has  been  taken  in  this  jurisdiction. 

The  contributorv  neslia^ence  rule  has  no 
practical  application  save  in  cases  where 
the  defendant  has  been  guilty  of  actionable 
negligence.  It  proceeds  upon  the  theory 
that,  whenever  a  person  injured  has  con- 
tributed essentiallv  to  his  injurv  bv  his  own 
negligent  conduct,  the  law*  will  not  give  him 
redress,  even  against  another  who  may  have 
been  directly  instrumental  in  producing  the 
result.  To  furnish  a  basis  for  its  application 
there  must  have  been  a  concurrence  of  neg- 
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ligcnt  conduct.  This  negligent  conduct,  fur- 
thermore, must  have  been  of  such  a  cliarac- 
tcr  and  so  related  ta  the  result  as  to  entitle 
it  to  be  considered  an  efficient  or  proximatt' 
cause  of  it.  If  there  is  a  failure  to  use  due 
care  on  the  part  of  either  party  at  such  a 
time,  in  such  a  way  or  in  such  a  relation 
to  the  result  that  it  cannot  fairly  be  re- 
garded as  an  efilcient  or  proximate  cause, 
the  law  will  take  no  note  of  it.  Causa  prox- 
imaj  non  remota,  spectatur. 

It  thus  logically  follows  that,  although 
a  plaintijQf  may  have  failed  to  exercise  rea- 
sonable care  in  creating  a  condition,  or  in 
some  other  way  which  cannot  be  fairly  said 
to  have  been  the  proximate  cause  of  the 
injuries  of  which  he  complains,  the  con- 
tributory negligence  rule  cannot  be  invoked 
against  him.  The  question  with  respect  to 
negligent  conduct  on  the  part  of  a  person 
injured  through  the  negligence  of  another 
as  affecting  the  former's  right  to  recover 
thus  becomes  resolved  in  every  case  into  one 
as  to  whether  or  not  that  conduct  of  his 
was  a  proximate  cause  of  the  injury.  If 
it  was,  then  the  contributory  negligence 
rule  is  applicable,  and  the  plaintiff  .will  by 
its  operation  be  barred  from  recovery.  If 
it  was  not,  that  rule  has  no  pertinence  to 
the  situation,  since  there  was  no  concur- 
rence of  negligence,  without  which  there  can 
be  no  contributory  negligence  in  the  legal 
sense.  It  is  conduct  of  the  latter  kind — 
that  is,  conduct  careless  in  itself,  but  not 
connected  with  the  injury  as  a  proximate 
cause  of  it — to  which  the  so-called  doctrine 
of  **the  last  clear  chance"  relates,  and  that 
doctrine  embraces  within  its  purview  such 
conduct  only. 

This  being  so,  it  may  well  be  questioned 
whether  the  doctrine  deserves  a  classification 
and  a  name  as  of  an  independent  principle. 
But  if  for  convenience  sake  or  other  reason 
it  is  to  be  dignified  in  that  way,  it  is  ap- 
parent that  there  is  no  manner  of  incon- 
sistency between  it  and  the  contributory 
negligence  rule,  and  that  the  domain  of  the 
latter  rule  is  in  no  way  invaded  or  nar- 
rowed by  a  full  recognition  of  it.  It  follows 
that  the  decisive  question  in  each  case 
where  a  plaintiff  injured  is  found  to  Mve 
been  at  fault  in  the  premises  from  his  fail- 
ure to  exercise  the  required  degree  of  care 
resolves  itself  into  one  as  to  whether  that 
fault  was  or  was  not  a  proximate  cause  of 
the  injury;  and  that  the  answer  to  that  ques- 
tion will  infallibly  determine  whether  or  not 
it  will  bar  a  recovery. 

These  principles  and  this  ultimate  con- 
clusion have  become  firmly  established  in 
tnc  law  of  this  state  by  the  course  of  the 
decisions  already  referred  to  and  others. 
Knowles  v.  Crampton,  56  Conn.  336,  34.5,  11 
At  I.  693;  Smithwick  v.  Hall  &  U."  Co.  59 
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Conn.  261,  269,  12  L.R.A.  279,  21  Am.  St. 
Rep.  104,  21  Atl.  924,  13  Am.  Neg.  Cas. 
/OT.  They  have  also  had  the  approval  of 
numerous  cases  elsewhere,  of  which  the  fol- 
lowing are  typical:  Button  v.  Hudson  River 
Co.  18  N.  Y.  248,  12  Am.  Neg.  Cas.  368; 
Murphy  v.  Deane,  101  Mass.  455,  3  Am. 
Rep.  390;  Richmond  v.  Sacramento  Valley 
R.  Co.  18  Cal.  351;  Nashua  Iron  &  Steel 
Co.  v.  Worcester  &  N.  R.  Co.  62  N.  H.*160. 
See  16  Va.  L.  Reg.  162.  A  note  found  in  55 
UR.A.  419,  contains  an  exhaustive  review  of 
the  many  cases,  and  strongly  supports  this 
position.  Thompson,  in  his  work  on  Negli- 
;rence  (vol.  1,  §  230),  forcibly  comments 
that  any  doctrine  which  brings  the  con- 
tributory negligence  and  last  clear  chance 
rules  into  conflict  "introduces  a  principle 
jf  manifest  injustice,  and  throws  the  whole 
subject  into  confusion." 

Thus  far  we  have  had  the  way  marked  out 
for  us  by  the  clearly  defined  doctrine  of 
former  opinions.  But  the  proposition  just 
stated,  which  is  thus  supported,  while  suf- 
ficient for  the  determination  of  many  cases, 
and  furnishing  a  helpful  guide  in  most  oth- 
ers, does  not  resolve  all  the  difficulties  which 
may  be  encountered.  It  leaves  the  question 
open  as  to  when  negligent  conduct  in  a  per- 
son  injured  in  his  person  or  property  is  to 
be  regarded  as  a  proximate  cause  of  the  in- 
jury. How  close  must  be  the  causal  con- 
nection between  the  negligence  and  the 
injury?  It  is  at  this  point  that  any  real  un- 
certainty or  trouble  arises  under  the  doc- 
trine of  this  jurisdiction. 

We  are  indeed  furnished  with  general 
definitions  of  "proximate"  cause,  as  in  Smith 
V.  Connecticut  R.  &  Lighting  Co.  80  Conn. 
268,  270,  17  L.R.A.(N.S.)  707,  67  Atl.  886, 
889,  where  the  following  language  is  used: 
"That  only  is  a  proximate  cause  of  an  event, 
juridically  considered,  which  in  a  natural 
sequence,  unbroken  by  any  new  and  inter- 
vening cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have 
occurred.  It  must  be  an  efficient  act  of  caus- 
ation separated  fiom  its  effect  by  no  other 
act  of  causation."  But  admirable  as  this 
definition  is  as  an  abstract  statement,  it 
loaves  the  door  of  uncertainty  open  when  an 
attempt  is  made  to  make  application  of  it 
to  certain  concrete  situations. 

The  defendant  in  another  pending  case  in- 
volving the  principle  under  discussion  as- 
serts that  the  last  clear  chance  doctrine  is 
one  which  can  have  no  application  except  to 
cases  where  the  plaintiffs  negligence  had 
ceased  in  time  for  the  defendant  to  have 
saved  him  by  the  exercise  of  due  care.  A 
considerable  number  of  authoritien  are  cited 
in  support  of  that  proposition,  vhich  is 
strongly   advocated   in   a  note   found   in  7 
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L.R.A.(N.S.)   132,  in  which  the  cases  thus 
cited  and  others  are  reviewed. 

We  have  no  occasion  to  quarrel  with 
these  cases,  or  their  conclusion,  since,  upon 
examination,  the  proposition  asserted  in 
them  does  not  essentially  change  the  nature 
of  the  ultimate  decisive  inquiry  which  is 
required  to  be  made  under  our  statement  of 
the  governing  rule.  The  negligence  referred 
to  in  the  claimed  rule  is,  of  course,  that 
which  the  law  so  denominates ;  to  wit,  want 
of  due  care  which  is  a  proximate  cause  of 
harm.  The  proposition  is  not  dealing  with 
«  lack  of  due  care  which  the  law  ignores. 
When  it  speaks  of  the  negligence  ceasing, 
negligence  in  the  legal  sense  is  meant.  It 
may  in  a  given  case  cease  in  the  sense  that 
prudent  conduct  takes  its  place.  It  may 
for  all  legal  purposes  cease  through  the  rele- 
gation of  it,  as  events  progress,  to  the  do- 
main of  remote  cause.  In  other  words,  it 
eeases  when  and  only  when  the  conditions  of 
contributory  negligence  disappear.  The 
claimed  test  thus  solves  no  problems.  It 
only  brings  one  back  in  doubtful  cases  to  the 
inquiry  whether  the  plaintiff's  conduct,  lack- 
ing in  due  care,  was  of  such  a  character,  or 
so  related  to  the  injury  that  it  ought  to  be 
regarded  as  a  proximate  cause  of  it,  as  the 
real  test  which  must  be  applied. 

The  impossibility  of  framing  any  general 
abstract  statement  which  will  suffice  to  re- 
solve the  difficulties  which  may  be  presented 
under  varying  conditions,  or  to  anticipate  all 
such  conditions,  is  apparent.  We  shall  un- 
dertake no  such  task.  There  are,  however, 
oertain  sets  of  conditions  of  not  infrequent 
occurrence  concerning  which  general  con- 
•elusions  may  be  made  safely  and  profitably. 

There  is,  for  instance,  the  occasional  case 
where,  after  the  plaintiff's  peril,  to  which 
he  has  carelessly  exposed  himself  or  his 
property,  becomes  known  to  the  defendant, 
the  latter  introduces  into  the  situation  a 
new  and  independent  act  of  n^ligence  with- 
out which  there  would  have  been  no  injury. 
Such  was  the  ease  of  Smith  v.  Connecticut 
R.  &  Lighting  Co.  supra,  and  it  was  there 
held  in  acordance  with  sound  reason  that 
this  new  negligence  was  to  be  regarded  as 
the  sole  proximate  cause  of  the  accident 
which  ensued.  The  rule  for  that  type  of 
case  is  thus  furnished. 

Cases  of  another  class  occasionally  arise 
where  it  is  disclosed  that  the  plaintiff  has 
by  his  lack  of  care  placed  himself  in  a  posi- 
tion of  danger  from  which  he  either  cannot, 
or  cannot  reasonably,  escape  after  the  dis- 
covery of  his  danger.  Here  again  there 
can  be  no  hesitation  in  sayin^;  that  if  the 
defendant,  after  his  discovery  that  the  plain- 
tiff is  in  the  situation  described,  fails  to  use 
reasonable  care,  and  that  is  care  propor- 
tioned to  the  danger,  to  save  him  from 
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harm,  and  harm  results  from  such  failure, 
the  defendant's  want  of  care  will  be  regarded 
as  the  sole  proximate  cause,  and  the  plain- 
tiff's a  remote  cause  only. 

The  situation  just  stated  is  not  infrequent- 
ly changed  in  that  means  of  escape  were 
open  to  the  plaintiff  by  the  exercise  of  rea- 
sonable care,  but  it  was  apparent  to  the 
defendant  in  season  to  have  avoided  the  do- 
ing of  harm  by  the  exercise  of  due  care  that 
the  plaintiff  would  not  avail  himself  of 
them.  Here  it  is  assumed  that  the  situa- 
tion of  exposure  had  been  created  and  es- 
tablished by  the  plaintiff's  action  before 
the  period  of  time  began  within  which  the 
defendant,  acting  reasonably,  might  have 
saved  him,  and  that  within  that  period  the 
plaintiff  did  nothing  to  create  or  materially 
change  that  situation  by  active  conduct 
which  was  not  marked  by  reasonable  care. 
Under  the  assumption  he  remains  passive, 
in  so  far,  at  least,  as  negligent  action  is 
concerned,  and  can  be  regarded  as  careless 
only  in  this  that  he  did  not  awake  to  his 
surroundings,  and  do  what  he  reasonably 
could  to  avoid  the  threatened  consequences 
of  a  situation  which  he  had  already  negli- 
gently brought  about.  In  such  cases  the 
humane,  and  to  our  mind  the  better,  reason, 
all  things  considered,  leads  to  the  conclusion 
to  which  our  former  opinions  already  cited 
commit  us,  and  which  a  large  number  of 
cases  elsewhere  approve,  that  the  want  of 
care  on  the  part  of  the  plaintiff  will  be  re- 
garded as  a  remote,  and  not  a  proximate, 
cause. 

Another  important  variation  is  often- 
times introduced  into  the  situation,  in  that 
the  plaintiff  continued  as  an  active  agent  in 
producing  the  conditions  under  which  his 
injury  was  received  down  to  the  time  of 
its  occurrence,  or  at  least  until  it  was  too 
late  for  the  defendant,  with  knowledge  of 
his  peril,  to  have  saved  him  by  tlie  exercise 
of  reasonable  care  under  the  circumstances. 
This  variation  imports  into  the  situation 
an  important  factor.  The  plaintiff,  dur- 
ing the  period  named,  is  not  merely  passive- 
ly permitting  an  already  fixed  condition  to 
remain  unchanged.  He  is  an  actor  upon  the 
scene.  He  is  by  acts  of  his  volition  bringing 
into  the  situation  which  confronts  the  de- 
fendant changed  conditions,  and  in  the  full- 
est sense  co-operating  with  the  latter  in 
brinpjing  about  the  ultimate  result.  In  such 
case  his  conduct  must  be  regarded  as  a  con- 
curring efficient  cause.  It  is  in  the  fullest 
sense  a  proximate,  and  not  a  remote,  one, 
making  his  negligence  contributory. 

It  is  said,  however,  that  there  are  cases, 
and  undoubtedly  there  are,  where  it  is 
reasonably  apparent  to  the  one  who  inflicts 
the  injury  that  the  injured  one  is  careless  of 
his  safety,  and  that,  in  continuance  of  his 
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carelessness,  he  is  about  to  place  himself 
in  a  position  of  danger,  which  he  subsequent- 
ly does,  and  where  the  former  thereafter, 
having  a  reasonable  opportunity  to  save  him 
from  harm,  fails  to  do  so,  and  it  is  con- 
tended tliat  in  such  cases  the  conduct  of 
the  injured  person  be  regarded  as  a  remote 
cause  only  of  the  resulting  harm.  We  are 
unable  to  discover  any  logical  reason  for 
such  a  conclusion,  or  any  place  at  which  a 
practical  or  certain  line  of  division  can  be 
drawn  between  that  careless  conduct  of  a 
man,  playing  some  part  in  an  injury  to  him, 
which  the  law  will  regard  as  having  that 
causal  connection  with  the  injury  which 
makes  it  a  proximate  cause,  and  that  caire- 
less  conduct  which  will  not  be  so  regarded, 
if  the  contention  under  consideration  is  to 
be  approved.  The  conduct  of  the  man  who 
inflicts  the  injury  under  such  general  con- 
ditions may  indeed  be  such  that  it  is  open 
to  the  charge  of  wilfulness  or  wantonness. 
If  so,  the  case  is  not  one  of  negligence,  and 
the  defense  of  contributory  nen;ligence  would 
not  be  available.  Rowen  v.  New  York,  N. 
H.  &  H.  R.  Co.  69  Conn.  364,  371,  21  Atl. 
1073.  If  the  conduct  is  not  wilful  or  wan- 
ton, it  is  negligent  only.  Thus  treated,  it 
forms  one  factor  of  negligence  in  the  situa- 
tion. The  plaintiff's  want  of  care  is  another 
factor,  and  it  certainly  has  something  sub- 
stantial to  do  in  bringing  about  the  result 
reached.  Upon  what  theory  or  foundation 
in  reason  it  can  be  said  that,  under  the  cir- 
cumstances assumed,  it  is  not  an  efficient 
cause  of  that  result,  co-operating  concur- 
rently with  the  other  cause  to  be  found  in 
the  other  party's  negligence,  we  are  unable 
to  discover.  The  causal  connection  is  plain 
to  be  seen,  and  the  act  of  causation  is  that 
of  a  positive  act  of  volition.  The  two  act- 
ors upon  the  scene  owe  precisely  the'  same 
duty  to  be  reasonably  careful.  ,  Dexter  v. 
McCready,  54  Conn.  171,  174,  6  Atl.  855. 
Neither  occupies  in  that  regard  a  superior 
position,  and  the  one  who  suffers  can  claim 
no  precedence  over  his  fellow  actor  or  at 
the  hands  of  the  law.  To  say  that  no  mat- 
ter if  one  be  negligent  in  going  forward  in- 
to danger,  or  in  creating  new  conditions,  or 
complicating  them,  the  law  will  protect  him 
and  cast  upon  the  other  party  the  responsi- 
bility for  the  result,  is  to  ignore  the  funda- 
mental principle  of  contributory  negligence, 
and  bring  the  law  upon  that  subject  into 
hopeless  confusion,  and  merit  for  it  the  con- 
demnation which  Thompson  has  so  forcibly 
expressed.  1  Thomp.  Neg.  §§  230,  233.  The 
well-considered  cases  which  have  directly 
dealt  with  tliis  subject  agree  with  us,  we 
think,  in  our  view  that  active  continuing 
negligence  of  the  kind  assumed  is  to  be  re- 
garded as  contributory  in  the  legal  sense. 
Butler  V.  Rockland,  T.  &  C.  Street  R.  Co. 
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99  Me.  149,  160,  105  Am.  St.  Rep.  267,  5& 
Atl.  775;  Murphy  v.  Deane,  101  Mass.  455,, 
465,  3  Am.  Rep.  390;  Dyerson  v.  Union  P. 
R.  Co.  74  Kan.  628,  7  L.R.A.(N.S.)  132,  87 
Pac.  680,  11  Ann.  Cas.  207 ;  Little  v.  Supe- 
rior Rapid  Transit  R.  Co.  88  Wis.  402,  409, 
60  N.  W.  705 ;  Green  v.  Los  Angeles  Termi- 
nal R.  Co.  143  Cal.  31,  47,  101  Am.  St.  Rep. 
68,  76  Pac.  724;  Olson  v.  Northern  P.  R.  Co. 
84  Minn.  258,  87  N.  W.  843. 

We  have  thus  far  dealt  with  cases  in 
which  actual  knowledge  on  the  part  of  the 
defendant  of  the  plaintiff's  peril  enters  into 
the  assumption  of  facts.  Suppose,  however, 
that  such  knowledge  is  not  established,  but 
facts  are  shown'  from  which  it  is  claimed 
that  the  defendant  ought,  in  the  exercise  of 
due  care,  to  have  known  of  it.  What  shall 
be  said  of  such  a  situation? 

In  so  far  as  imputed  or  constructive 
knowledge  may  be  embraced  in  the  assump- 
tion, the  simple  answer  is  to  be  found  in 
the  legal  principle  that  full  and  adequate 
means  of  knowledge,  present  to  a  person 
when  he  acts,  are,  under  ordinary  circum- 
stances, treated  as  the  equivalent  of  knowl- 
edge.   Post  v.  Ckrk,  35  Conn.  339,  342. 

But  our  assumption  reaches  outside  of  the 
domain  of  knowledge,  either  actual  or  .con- 
structive. It  suggests,  in  the  use  of  the 
phrase  "ought  in  the  exercise  of  due  care  to 
have  known,"  frequently  met  with  in  the 
books,  the  existence  of  a  duty  to  exercise 
due  care  to  acquire  knowledge;  and  the 
query  is  whether  the  law  recognizes  the  ex- 
istence of  such  a  duty  to  the  extent  of  mak- 
ing it  a  foundation  for  responsibility  for 
conduct,  akin  to  that  which  flows  from  con- 
duct with  actual  or  constructive  knowledge. 

We  have  frequently  held  that  the  charac- 
ter of  one's  conduct  in  respect  to  care  is 
to  be  determined  in  view  of  what  he  should 
have  known  as  well  as  of  what  he  did  in 
fact  know.  Snow  v.  Coe  Brass  Co.  80 
Conn.  63,  66  Atl.  881.  In  these  cases  the 
question  has  been  as  to  one's  duty  for  his 
own  self -protection.  That  duty,  according 
to  established  principles,  involves  the  mak- 
ing of  reasonable  use  of  one's  senses  under 
the  penalty  of  forfeiture  of  all  claim  for  re- 
dress in  the  event  that  harm  results.  Popke 
V.  New  York,  N.  H.  &  H.  R.  Co.  81  Conn. 
724,  71  Atl.  1098. 

But  how  about  a  duty  of  acquiring 
knowledge,  owed  to  others  for  their  safety,, 
which,  not  being  performed,  will  furnish  a 
basis  of  liability?  In  Elliott  v.  New  York,. 
N.  H.  &  H.  R.  Co.  83  Conn.  320,  76  Atl.  298, 
we  recognized  that  such  a  duty  might  exist. 
That  case  involved  the  conduct  of  a  locomo- 
tive cno^ineer  operating  his  engine  at  a  grade 
crossing,  and  we  approved  a  charge  which 
gave  to  the  knowledge  which  the  engineer, 
under  the  conditions,  ought,  in  t^e  use  off 
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due  care,  to  have  had,  the,  same  effect  as  ac- 
tual knowledge.  The  duty  imposed  upon 
him  was  one  to  be  watchful  in  order  that 
needless  harm  might  not  come  to  persons 
who  might  be.  using  the  crossing  from  the 
dangerous  instrument  of  his  calling.  The 
duty  was  one  toward  others  which  the  cir- 
cumstances and  conditions  must  be  regarded 
as  fairly  creating.  For  a  like  reason  a  simi- 
lar duty  rests  upon  other  persons  and  under 
other  conditions,  in  greater  or  lesser  meiis- 
ure.  Whether  it  exists,  and  the  extent  of 
it,  depends  upon  the  circumstances  of  each 
situation.  A  circumstance  of  chief  signifi- 
cance, perhaps,  is  one  which  concerns  the 
character  of  that  about  which  the  person  is 
engaged  in  respect  to  its  being  calculated, 
under  the  conditions,  to  work  injury  to  oth- 
ers. And  so  it  is  that  a  locomotive  engineer, 
a  motorman  of  a  trolley  car  running  in  a 
highway,  or  a  chauffeur  driving  an  automo- 
bile, is  under  a  duty  to  be  watchful  for  the 
protection  of  others  which  another  man,  un- 
der other  conditions,  would  not  owe  to  his 
fellows.  Unreasonableness  in  one's  conduct 
as  a  foundation  for  responsibility  to  others 
cannot  justly  be  established  upon  the  basis 
of  knowledge  not  possessed.  It  can  with 
propriety  be  predicated  upon  negligence  in 
not  having  acquired  more  knowledge.  Neg- 
ligence in  this  respect,  as  in  all  others,  im- 
plies the  existence  of  a  duty  to  make  use  of 
means  of  knowledge.  This  duty  must  be 
found  in  the  circumstances,  and  caution 
must  be  exercised  in  order  that  it,  with  its 
consequences,  be  not  raised  where  the  cir- 
cumstances do  not  fairly  impose  it,  or  be 
extended  beyond  the  'limits  which  the  cir- 
cumstances fairly  justify. 

An  examination  of  the  evidence  in  the 
present  case,  and  all  of  which  was  intro- 
duced by  the  plaintiff,  discloses  that  she 
failed  entirely  to  prove  that  her  intestate 
was  free  from  contributory  negligence. 
On  the  contrary,  it  clearly  shows  that  he 
did  not  exercise  due  care,  and  that  his 
want  of  care  was  a  proximate  cause  of  his 
death.  The  witnesses  are  in  entire  accord 
in  showing  that  immediately  prior  to  the 
moment  when  he  was  struck  by  the  car, 
and  down  to  that  monient,  he  was  walking 
in  a  diagonal  course  across  the  main  street 
in  Ansonia,  and  in  a  course  which  would 
take  him  across  the  trolley  tracks  laid 
therein,  that  his  course  was  one  which 
would,  as  he  approached  these  tracks,  brin? 
him  to  them  at  a  pronounced  acute  angle, 
so  that  his  view  of  them  in  one  direc- 
tion would  be  practically  obscured;  that  he, 
not  having  the  benefit  of  a  normal  sense  of 
hearing,  did  not  look  about  him  or  take  any 
of  the  ordinary  precautions  for  his  safety; 
that  he  kept  steadily  on  his  way  until  he 
was  hit  in  the  rear  upon  the  right  side  by 
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the  fender  of  the  car  which  approached 
from  that  direction.  It  thus  appeared,  and 
a  jury  could  not  have  found  otherwise  rea- 
sonably, that  the  intestate,  down  to  the 
final  moment  of  impact,  continued  in  his 
negligent  course  of  action,  and  in  a  most 
effective  way  helped  to  create  the  dangerous 
situation  in  which  he  was  injured.  For 
aught  that  appears,  he  did  not  step  onto  the 
zone  of  danger  until  the  very  instant  that  he 
was  hit,  and  he  took  that  step  by  his  own 
voluntary  act.  Under  the  principles  already 
laid  down,  his  negligent  conduct  must  be 
regarded  as  a  proximate  cause  of  the  harm 
which  befell  him,  and  he  as  having  been 
guilty  of  contributory  negligence  barring  re- 
covery in  the  action. 
There  is  no  error. 

Thayer  and  Roraback,  JJ.,  concur. 

George  W.  Wheeler,  J.,  dissenting 
(filed    October    1,    1912); 

The  trial  court  directed  a  verdict  at  the 
conclusion  of  plaintiff's  evidence.  The  ma- 
jority of  the  court  have,  we  think,  over- 
looked or  misinterpreted  some  of  the  vital 
facts  in  the  evidence,  quite  likely  through 
their  understanding  that  the  plaintifiTs 
case  in  reality  rested  upon  the  last  clear 
chance  doctrine,  and  that  her  claim,  though 
pressed  in  argument  and  brief,  that  the  is- 
sue of  contributory  negligence  was  for  the 
jury,  was  purely  perfunctory.  For  this  rea- 
son we  state  some  of  the  facts  which  the 
jury  had  sufficient  evidence  before  them  to 
have  found. 

The  accident  occurred  in  the  most  promi- 
nent business  section  of  Main  street,  in  the 
city  of  Ansonia.  This  street  was  paved  with 
cobblestones.  From  the  east  curb  to  the  west 
rail  of  the  single  trolley  line  running 
through  the  middle  of  the  street  is  19  feet. 
Nehring,  ihe  deceased,  was  familiar  with 
the  street  and  car  service,  and  he  started 
at  a  point  5  feet  from  the  east  curb,  as 
Hodgdon  testified,  to  go  to  his  w^agon  on 
the  opposite  side  of  the  street  to  the  south. 
He  was  then  14  feet  from  the  track.  At 
this  time  the  defendant's  single  truck  car, 
equipped  with  a  hand  brake,  was  approach- 
ing from  the  north,  and  was  distant  about 
330  feet.  The  witnesses  testifying  as  to  the 
speed  of  the  car  placed  it  from  9  to  20  miles 
an  hour.  One  Willehmy  testified  it  was  15 
or  20 'miles  an  hour. 

The  motorman  kept  no  lookout,  as  Mc- 
Keen  testified.  He  rang  no  gong,  and  gave 
no  warning,  and  did  not  reduce  the  speed, 
as  all  witnesses  agree.  The  deceased  walked 
at  an  ordinary  gait  from  the  east  curb 
south  to  a  point  on  the  track  78  feet  dis- 
tant. Two  witnesses  say  he  walked  in  a  di- 
agonal direction  across  the  street.    One  wit- 
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ness  says  he  walked  directly  across  to  a 
point  within  2  feet  of  the  track,  when  ho 
continued  in  a  straight  line  within  2  feet  of 
the  track.  When  about  at  the  street  cross- 
ing running  from  the  northerly  line  of  Bank 
street,  he  stepped  upon  the  track,  was 
struck  in  the  back  by  the  front  end  of  the 
car,  thrown  under  the  wheels,  and  killed. 
All  of  the  time  the  deceased  was  walking  he 
was  facing  the  south,  with  his  back  toward 
the  car.  The  day  was  clear;  and,  although 
there  were  teams  on  the  street,  the  view  of 
the  deceased  to  the  north  and  of  the  motor- 
man  to  the  south  was  unobstructed.  The 
deceased  could  have  seen  the  car,  and  the 
motorman  the  deceased.  The  deceased  was 
slightly  deaf,  but  could  have  heard  the  gong, 
had  the  motorman  rung  it.  No  direct  evi- 
dence was  offered  whether  the  deceased,  at 
or  before  the  time  he  started  to  cross  the 
street,  looked  up  to  see  if  a  car  was  ap- 
proaching. The  circumstances  showed  that 
the  deceased  did  not  look  for  the  car  after 
he  got  within  5  feet  of  the  track. 

Tbe  car  was  equipped  with  a  fender, 
which  it  was  the  duty  of  the  motorman  to 
have  had  in  position  from  2  to  4  inches 
above  the  surface  of  the  track.  The  fender 
at  the  time  of  the  accident  was  a  foot  above 
the  track.  The  fender  could  have  been 
dropped  almost  instantaneously  to  position 
by  the  motorman  by  pressure  of  the  foot. 
Had  the  fender  been  aropped  to  position  be- 
fore the  deceased  was  struck,  he  could  not 
have  been  dragged  under  the  wheels,  and  in 
all  probability  would  not  have  been  killed. 
At  a  speed  of  16  miles  an  hour  the  car  could 
have  been  stopped  in  about  30  feet.  When 
the  deceased  was  within  5  feet  of  the  track, 
if  it  be  found  he  walked  diagonally  to  the 
track,  the  car,  which  was  traveling  15  miles 
an  hour,  nearly  4  times  as  fast  as  the  de- 
ceased, was  between  75  and  100  feet  from 
the  point  where  deceased  was  struck.  If 
it  be  found  the  deceased  walked  to  within  2 
feet  of  the  track,  and  thence  south  at  that 
distance  from  the  .track,  the  car  was  distant 
from  him  at  the  time  he  got  within  2  feet 
of  the  track  about  200  feet.  On  either  find- 
ing, the  motorman,  in  the  exercise  of  reason- 
able care,  would  have  known  in  the  one  case 
that  deceased  was  about  to  put  himself  in 
danger  from  the  car,  and  in  the  other, 
that  he  had  put  himself  in  danger  from 
the  car,  and  that  he  was  wholly  unconscious 
of  his  danger,  and  unless  warned,  or  the 
car's  speed  slackened  or  stopped,  he  would 
foe  struck.  After  the  motorman  discovered 
the  peril  of  the  deceased  and  his  unconscious- 
ness of  it,  he  had  the  opportunity,  in  the 
exercise  of  reasonable  care,  of  avoiding  in- 
juring him.  So,  too,  after  the  motorman 
discovered  the  peril  to  the  deceased  and  his 
unconsciousness  of  it,  he  had  the  opportu- 
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nity,  in  the  exercise  of  reasonable  care,  to 
lave  dropped  the  fender,  and  so  have  avoided 
.villing  the  deceased. 

Two  questions — contributory  negligence 
and  "last  clear  chance" — are  involved.  We 
Jiscuss  first  the  contributory  negligence. 

First.  Tbe  deceased  had  a  right  to  cross 
the  street  when  he  did.  His  duty  and  that 
of  the  railroad  company  were  reciprocal, — 
oach  to  look  out  for  the  presence  of  the  oth- 
-•r,  the  one  to  avoid  being  injured,  the  other 
to  avoid  inflicting  injury.  Laufer  v.  Bridge- 
port Traction  Co.  68  Conn.  475,  37  L.R.A. 
533,  37  Atl.  379.  The  motorman  had  the 
right  to  assume  that  Nehring  would  not  put 
himself  in  a  place  of  danger;  and  Nehring 
liad  the  right  to  assume  that  the  car  would 
be  operated  in  a  reasonable  manner,  at  a 
reasonable  rate  of  speed,  in  the  main  busi- 
ness street  of  this  busy  city  a  few  minutes 
before  the  noon  hour,  and  that  the  car 
would  be  under  control,  and  the  motorman 
keep  a  reasonable  outlook,  and  give  travel- 
ers on  or  near  the  track  timelv  warning  of 
the  car's  approach.  There  was  no  direct 
evidence  that  Nehring  looked  to  the  north, 
affirmative  proof  of  which  would  be  diffi- 
cult in  any  event  to  obtain.  There  is  no 
evidence,  direct  or  inferential,  of  the  conduct 
of  the  deceased  between  the  time  he  left  the 
bake  wagon  and  the  time  he  was  seen  8  or  10 
feet  south  of  the  wagon  and  5  feet  from  the 
curb.  He  was  only  14  feet  from  the  track. 
He  was  on  his  way  across  the  street.  It 
was  reasonable  for  him  to  have  looked  at 
the  beginning  of  his  passage  across,  and  the 
law  presumes  he  did.  Self-preservation 
would  have  suggested  this. 

In  Baltimore  &  P.  R.  Co.  v.  Landrigan, 
191  U.  S.  461,  48  L.  ed.  262,  24  Sup.  Ct.  Rep. 
137,  the  court  relied  upon  this  presumption 
to  find  that  a  traveler  used  his  senses  before 
going  upon  a  railroad  crossing.  "We  know 
of  no  more  universal  instinct  than  that  of 
self-preservation.  .  .  .  There  are  few 
presumptions  based  on  human  feelings  or 
experience  that  have  surer  foundations." 
Ibid. ;  Sullivan  v.  New  York,  L.  E.  &  W.  R. 
Co.  175  Pa.  361,  365,  34  Atl.  798;  Conner- 
ton  V.  Delaware  &  H.  Canal  Co.  169  Pa.  339, 
32  Atl.  416;  16  Cyc.  1057.  This  presump- 
tion is  of  a  like  character  with  that  which 
enables  the  traveler  to  act  on  the  presump- 
tion that  a  highway  is  reasonably  safe  for 
public  travel.  Lutton  v.  Vernon,  62  Conn. 
11,  23  Atl.  1020,  27  Atl.  589.  Of  course, 
this  presumption  does  not  excuse  the  trav- 
eler from  the  use  of  reasonable  care  for  his 
own  safety,  but  that  is  to  be  measured  in 
the  light  of  this  presumption. 

If,  then,  the  deceased  saw  the  car  over 
300  feet  to  the  north  when  he  began  his  pas- 
sage across  the  street,  starting  at  a  point  14 
feet  from  the  track,  was  it  negligent  for  him 
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to  assume  that  he  had  time  to  cross  the 
track,  or  ought  he  to  have  waited  until  the 
car  passed?  Was  it  negligent  for  him  not  to 
have  accurately  judged  the  speed  of  the  on- 
coming car,  and  perhaps  to  have  decided  he 
had  time  to  cross?  Was  it  negligent  for  him 
to  have  assumed  that  in  the  heart  of  the 
business  street  of  this  populous  city,  at 
about  the  noon  hour,  the  speed  of  the  car 
would  not  be  unreasonable?  Was  it  negli- 
gent for  him  to  assume  that  the  motorman 
would  have  the  car  under  control?  Was  it 
negligent  for  him  to  assume  that  the  motor- 
man  would  give  him  timely  warning  of 
its  approach  and  reduce  its  speed?  Was 
it  negligent  for  him,  at  this  time,  in  this 
place,  under  these  circumstances,  not  to  have 
stopped,  looked,  and  listened  before  going  so 
near  the  track  as  to  be  in  danger?  These 
were  some  of  the  considerations  for  the 
jury.  We  have  reiterated  that  it  cannot 
be  said  as  matter  of  law  a  failure  to  do 
these  things  is  negligence.  O'Connor  v. 
Connecticut  R.  &  Lighting  Co.  82  Conn.  170, 
72  Atl.  934. 

Whether  the  decedent's  own  negligence 
was  a  proximate  cause  of  this  accident  de- 
pended on  whether  he  exercised  reasonable 
care  under  all  of  the  many  varying  circum- 
stances of  the  case,  and  that  was  a  question 
of  fact  for  the  jury.  Farrell  v.  Waterbury 
Horse  R.  Co.  60  Conn.  239,  21  Atl.  676,  22 
Atl.  544.  It  is  only  when  the  application  of 
this  standard  to  the  facts  of  a  case  makes  it 
clear  that  no  reasonable  mind  could  reach 
any  conclusion  except  that  of  contributory 
negligence  that  the  decision  becomes  one  of 
law  and  for  the  court.  Is  this  case  so  plain 
that  no  reasonable  conclusion  could  be 
reached  other  than  that  of  the  deceased's 
contributory  negligence;  that  is,  that  his 
negligence  was  a  proximate,  efficient  cause  of 
the  accident?  If  so,  the  direction  of  the  ver- 
dict was  right;  otherwise,  it  was  not.  Stein- 
ert  V.  Whitcomb,  84  Conn.  262,  79  Atl.  675. 
We  may  estimate  the  average  judgment  by 
the  average  conduct.  What  is  the  conduct  of 
the  average  person  upon  our  crowded  streets  ? 
Do  not  persons  generally  rely  for  their  safe- 
ty largely  upon  the  fact  that  they  travel 
upon  the  streets  under  the  protection  of  the 
law  which  imposes  upon  the  operators  of  in- 
strumentalities of  danger,  such  as  the  trol- 
ley car  and  the  automobile,  the  duty  of  ope- 
ration with  knowledge  of  the  liability  of 
travelers  being  upon  the  street,  and  the 
consequent  necessity  for  careful  outlook, 
reasonable  speed,  timely  warning,  and  a  car 
under  control?  The  danger  to  a  pedestrian 
crossing  our  streets  has  immeasurably  in- 
creased with  the  use  of  these  instrumentali- 
ties, and  so  has  the  fulfilment  of  his  duty  of 
usinof  reasonable  care.  He  should  be  held  to 
his  duty,  but  not  in  its  practical  application 
45  L.R.A.(N.S.) 


to  a  standard  of  care  which  is  far  beyond 
the  conduct  of  the  average  man.  Penalizing 
the  injured  to  relieve  the  injuring  traveler 
decreases  the  public  safety,  and  in  the  end 
must  add  to  the  public  burden  the  care  of 
many  of  the  stricken.  We  think  the  con- 
tributory negligence  question  of  the  deced- 
ent's should  have  been  left  to  the  jury. 

Second.  Though  Nehring  was  negligent  in 
going  near  and  upon  the  track  without  us- 
ing his  senses  to  discover  the  approaching 
car,  his  negligence  was  not  a  proximate 
cause  of  the  accident,  since  the  case  is  one 
for  the  application  of  the  "last  clear  chance" 
doctrine.  This  is  merely  a  name  for  certain 
forms  of  actionable  negligence.  These  involve 
a  situation  presenting:  (1)  The  negligence 
of  the  defendant.  (2)  The  concurrent  neg- 
ligence of  the  plaintiff.  (3)  After  such 
negligence  of  the  plaintiff,  some  intervening 
negligence  of  the  defendant  which  becomes 
the  last  act  in  the  chain  of  causation.  Our 
consideration  of  this  doctrine  will  be  aided 
by  holding  in  mind  some  fundamental  prin- 
ciples of  the  law  of  negligence.  The  negli- 
gence which  will  support  a  recovery  for  an 
injury  must  be  its  proximate  cause.  If  one'a 
own  negligence  be  a  proximate  cause  of  his 
injury,  he  cannot  recover  for  the  conse- 
quences of  another's  negligence,  for  the  law 
will  not  suffer  him  to  recover  for  the  mis- 
fortune due  in  part  to  his  own  fault.  The 
negligence  of  plaintiff  and  defendant  may  be 
concurrent,  but  that  of  the  plaintiff  may,  in 
a  legal  sense,  have  ceased,  because  it  has 
become  a  remote  cause  of  the  accident.  It 
thus  ceases  to  be  a  proximate  cause  of  the 
accident.  Just  prior  to  the  accident  the  de- 
fendant's car  was  being  negligently  operated. 
Assuming  the  decedent  walked  either  diago- 
nally toward  and  upon  the  track,  or  close  to 
it  without  using  his  senses  to  learn  of  the 
approaching  car,  and  that  there  was  no  ex- 
cuse for  his  failure,  he  was  negligent.  If 
the  accident  occurred  while  decedent  and 
defendant  were  negligent,  and  the  decedent's 
negligence  was  a  proximate  cause  of  the  ac- 
cident, and  there  was  nothing  more  to  the 
case,  there  could  be  no  recovery.  But  if  the 
defendant's  motorman  saw,  or  could,  by 
the  exercise  of  reasonable  care,  have  seen,  the 
decedent  either  approaching  the  track  and 
about  to  place  himself  in  danger,  or  walking 
so  near  the  track  as  to  be  in  danger,  ap- 
parently heedless  and  unconscious  of  his 
peril,  he  owed  to  the  deceased  the  duty  of 
warning  him  and  of  observing  such  precau- 
tions as  might  avoid  running  into  him.  This 
was  the  case  before  the  jury. 

We  hold  knowledge  and  the  means  of 
knowledge  of  one  having  a  duty  to  know 
oquivalent.  Elliott  v.  New  York,  N.  H.  &  H. 
R.  Co.  83  Conn.  320,  76  Atl.  298.  This  dutv 
originated  after  the  negligence  of  the  mo- 
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torman  and  of  the  deceased,  and  after  the 
latter's  peril  and  his  unconsciousness  of  it 
might  have  been  discovered  by  the  motor- 
man.  If  ita  performance  would  have  avoided 
the  injury  to  the  deceased,  its  breach  was 
the  proximate  cause  of  the  accident,  and  his 
negligence  in  placing  himself  in  the  place  of 
peril  a  condition  or  the  remote  cause  of  it. 
Of  course,  if  he  had  not  gone  upon  the 
track,  he  would  not  have  been  injured.  If 
he  was  negligent  in  going  upon  the  track 
without  using  his  senses,  that  was  not  the 
proximate  cause  of  the  accident,  but  the 
failure  of  the  defendant  to  avoid  the  acci- 
dent after  it  had  the  opportunity  of  avoid- 
ance and  after  it  knew  of  the  decedent's  per- 
il and  his  unconsciousness  of  it.  In  each 
case  of  discovered  peril  caused  by  one's  neg- 
ligence the  question  is.  Did  the  defendant 
have  the  opportunity  after  such  discovery, 
and  was  it  his  duty  to  have  avoided  the  ac- 
cident? Whether  the  conduct  of  the  motor- 
man  was  gross  negligence,  or  ordinary  neg- 
ligence, the  breach  of  duty  was  the  same 
in  kind,  though  differing  in  degree.  If  one 
walks  upon  a  railway  track  drunk,  or  in  a 
reverie,  or  otherwise  careless,  or  if  one 
stands  or  lies  on  or  so  near  the  railway 
track  as  to  be  in  danger  and  unconscious  of 
it,  or  if  one  is  in  a  position  of  peril  through 
his  own  negligence  from  which  he  is  unable 
to  extricate  himself,  the  persons  knowing  or 
having  the  means  and  the  duty  to  know  of 
his  presence  owe  him  the  duty  of  avoiding 
injuring  him.  One  who  is  negligently  in  a 
position  of  danger  and  unconscious  of  it  is 
in  no  different  situation  than  if  he  were 
incapable  of  extricating  himself  from  his 
peril. 

The  few  authorities  which  hold  the  ante- 
cedent negligence  of  the  deceased  in  getting 
into  peril  is  concurrent  with  the  defendant's 
negligence,  so  as  to  bar  a  recovery,  make 
meaningless  the  rule  of  duty  compelling  the 
defendant  to  use  reasonable  care  to  avoid 
the  accident  after  discovery  of  the  peril.  A 
legal  duty  without  a  corresponding  obliga- 
tion is  an  anomaly.  When  we  relieve  the 
motorman  of  liability  for.  failure  to  avoid 
an  accident,  he  may  operate  his  car  at  a 
negligent  speed,  without  having  it  under 
control,  without  keeping  an  outlook,  with- 
out giving  warning  of  approach,  and  neither 
having  nor  using  the  ordinary  instrumentali- 
ties of  equipment  for  avoiding  injury  to 
travelers;  and,  so  long  as  his  conduct  is  not 
gross  negligence,  it  carries  with  it  no  lia- 
bility. 

The  opinion  of  the  court  classifies  in  five 
groups  the  several  kinds  of  cases  which 
have  been  thought  to  be  within  the  "last 
clear  chance"  doctrine.  In  group  1  the  de- 
fendant, instead  of  doing  his  duty,  does 
something  which  is  a  new  act  of  negligence. 
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In  group  2  the  peril  is  one  from  wnich  the 
plaintiff   cannot   or   cannot   reasonably   ex- 
tricate himself.     Each  group  supports  a  re- 
covery.    In  group  3,  means  of  escape  were 
open  to  the  plaintiff  down  to  the  accident, 
but  he   remained  unconscious   of  his  peril. 
The  opinion  holds  that,  if  the  plaintiff  re- 
mains   passive    after    exposing    himself    to 
peril,  and  docs  nothing  to  materially  change 
that   condition,   there  may   be   a   recovery. 
But  in  group  4,  assuming  the  same  facts 
as  in  group  3,  the  court  holds  that  if  the 
plaintiff,  after  exposing  himself  to  peril,  in- 
stead of  permitting  the  fixed  condition  to> 
remain  unchanged,  continues  as  an  active 
agent    in    producing   the   conditions   under 
which  the  injury  was  received  down  to  its 
occurrence,  or  until  it  was  too  late  for  the- 
defendant  to  avoid  the  accident,  there  can* 
be  no  recovery.    In  group  5,  the  defendant 
knows,  or  ought  to  know,  that  the  injured 
one  is  careless  and  is  about  to  expose  him- 
self to  danger  of  which  he  is  unconscious,, 
and,  after  such  knowledge,  has  the  oppor- 
tunity to  avoid  injury  to  him,  and  in  such- 
case  the  court  holds  there  can  be  a  recovery. 
We   have    attempted    to    show    that   the- 
breach  of  duty  of  the  defendant  in  each  of 
these  several  groups  is  the  same  and  was  a. 
new  act  of  negligence  of  the  defendant,  viz., 
the  failure  of  the  defendant  to  avoid  injur- 
ing the  plaintiff  after  he  knew  of  his  peril,, 
when  he  was  either  unconscious  of  it,  or  in- 
capable of  extricating  himself  from  it,  and 
that  this  breach  was  the  proximate  cause 
of  the  accident,  while  the  plaintiff's  prior 
negligence  was  the  remote  cause.     The  dis- 
tinction between  active  and  passive  negli- 
gence, made  in  groups  3  and  4,  is  new  to  our 
law  as  well  as  to  the  law  of  negligence  gen- 
erally   prevailing    in   this   country    and    in 
England.    On  analysis  it  does  not  seem  log- 
ical.   A   is   crossing  a   trolley  track   when 
hailed  by  a  friend.     He  stops  upon  the  track 
to   talk,   and  negligently  fails   to   use   his 
senses  to  discover  an  approaching  car.     The 
motorman  could  have  seen  A  in  his  place  of 
peril,   unconscious    of   his    danger,   and    in 
time,  with  the  exercise  of  reasonable  care, 
to  have  avoided  injuring  him.    Instead,  he- 
drives  on  his  car  and  kills  A.    The  opinion 
would  hold  A  negligent  in  being  upon  the 
track  without  using  his  senses  to  keep  out 
of  the  way  of  the  oncoming  car,  but  that,  as 
he   remained    passive   and    did   nothing   to- 
change  his  situation  of  peril  after  the  mo- 
torman had  the  opportunity  to  have  avoided 
the  accident,  he  may  recover.    But  if  A  in- 
stead of  stopping  on  the  track,  had  gone  on 
his  way  across  or  upon  the  track  and  been 
struck,  his  negligence  would  have  been  ac- 
tive and  continued  to  the  accident,  and  was. 
concurrent  with  that  of  the  motorman.    It 
must  be  conceded   that  the  breach  of  the- 
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inotorman's  duty  would  have  been  tlie  same 
in  each  ease:  a  failure  to  use  reasonable 
•care  to  avoid  the  accident.  We  see  no  rea- 
son why  it  should  be  available  in  the  one 
'Case,  and  not  in  the  other.  In  neither  case 
lias  the  plaintiff's  negligence  changed.  11 
aiever  became  passive  or  nonexistent.  It  re- 
mained to  the  time  of  the  accident.  It 
ceased,  in  a  legal  sense,  to  be  a  proximate 
cause  of  the  accident.  A  was  relieved  of  its 
consequences  because  the  negligence  of  the 
motorman  in  failing  to  avoid  the  accident 
intervened  and  became  its  proximate  cause. 
If  this  distinction  holds,  and  A  be  upon  a 
trolley  track  intoxicated  and  asleep,  his  neg- 
ligence is  passive.  If  awake  and  walking, 
his  negligence  is  active.  That  the  general 
language  of  the  opinion  was  intended  to 
mean  this  is  manifest  by  reference  to  Nich- 
ols V.  Connecticut  Co.  85  Conn.  710,  83  Atl. 
1022,  decided  at  the  same  time  as  to  this 
case.  In  that  case  the  plaintiff  left  the 
sidewalk  and  walked  a  few  feet  directly  up- 
on a  trolley  track,  where  she  stood  a  mo- 
ment, unconscious  of  her  peril  from  an  ap- 
proaching car,  which  ran  into  her  because 
of  the  failure  of  the  motorman  to  avoid  the 
accident  after  the  peril  of  the  plaintiff  and 
Iter  unconsciousness  to  her  danger  could 
have  been  known.  The  court  held  the  case 
-presented  an  example  of  passive  negligence 
-and  within  group  3. 

If  the  jury  found  that  Nehring  was  walk- 
ing within  2  feet  of  the  track  when  the  car 
-was  about  200  feet  distant,  and  so  continued 
to  about  the  point  of  the  accident,  as  Wil- 
lehmy  testified,  the  only  condition  taking 
the  case  out  of  the  passive  group  that  we 
observe  is  the  fact  that  Nehring  was  in 
motion.  If  the  jury  found  Nehring  walked 
diagonally  to  the  track,  they  might  have 
found  that  the  motorman  could  have  known 
he  was  about  to  cross  the  track  and  was 
unconscious  of  the  approaching  car  in  time 
to  have  avoided  the  accident.  If  they  so 
found,  the  opinion  presumably  places  the 
case  in  group  5,  and  holds  the  negligence  of 
Nehring  and  of  the  motorman  concurrent, 
and  hence  the  negligence  of  Nehring  was 
contributory.  Our  law  on  this  subject  was 
definite.  It  resolved  actions  of  negligence 
l>a8ed  upon  discovered  peril  to  a  determina- 
tion of  the  proximate  cause  of  the  injury. 
It  made  no  distinction  between  active  and 
passive  negligence,  such  as  the  opinion 
makes  in  groups  3  and  4. 

In  Elliott  V.  New  York,  N.  H.  &  H,  R.  Co. 
84  Conn.  444,  447,  80  Atl.  283,  284,  we  thus 
stated  the  rule:  "If  the  defendant's  serv- 
ants, after  they  know  or  ought  to  have 
known  of  Tetro's  peril  upon  the  crossing, 
neglected  some  duty  which  they  owed  him 
find  the  performance  of  which  would  have 
avoided  his  injury,  such  negligence  would  be 
-45  L.R.A.(N.S.) 


the  proximate  cause  of  the  injury,  and  his 
jwn  negligence  in  driving  upon  the  track 
would  be  only  a  remote,  and  not  a  proxi- 
mate, cause  thereof,  and  would  not  prevent 
the  plaintiff's  recovery."  In  Smith  v. 
Connecticut  R.  &  Lighting  Co.  80  Conn.  268, 
270,  17  L.R.A.(N.S.)  707,  67  Atl.  888,  889, 
we  said:  "If,  after  an  act  of  omission  con- 
stituting negligence  on  the  part  of  one  in- 
jured at  a  railroad  crossing,  the  railroad 
car  or  cars  might  have  been  so  controlled, 
by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  those  in  charge  of 
Ihem,  as  to  avoid  the  injury,  then  a  failure 
to  exercise  such  care  and  prudence  would  be 
an  intervening  cause,  and  so  the  plaintiff's 
negligence  no  longer  a  proximate  cause,  and 
therefore  not  a  bar  to  his  recoverv."  Car- 
roll  V.  Connecticut  Co.  8*2  Conn.  513,  74  Atl. 
897 ;  Elliott  v.  New  York,  N.  H.  &  H.  R.  Co, 
83  Conn.  320,  76  Atl.  298;  Isbell  v.  New 
York,  N.  H.  &  H.  R.  Co.  27  Conn.  393,  71 
Am.  Dec.  78. 

In  Southern  R.  Co.  v.  Bailey,  110  Va. 
833,  845,  846,  27  L.R.A.(N.S.)  379,  67  S.  E. 
365,  369,  370,  the  court,  in  the  course  of  au 
admirable  statement  and  analysis  of  this 
doctrine,  says:  "The  general  rule  adverted 
to  is  subject,  however,  to  the  qualification 
that  when  the  negligence  of  the  defendant  is 
the  proximate  cause  of  the  injury,  and  that 
of  the  plaintiff  only  the  remote  cause,  the 
plaintiff  may  recover  notwithstanding^  his 
negligence.  .  .  .  From  that  principle 
arises  the  well-established  exception  to  the 
general  rule  that  if,  after  the  defendant 
knew,  or,  in  the  exercise  of  ordinary  care, 
ought  to  have  known,  of  the  negligence  of 
the  plaintiff,  it  could  have  avoided  the  acci- 
dent, but  failed  to  do  so,  the  plaintiff  can 
recover.  In  such  case  the.  subsequent  negli- 
gence of  the  defendant  in  failing  to  exercise 
ordinary  care  to  avoid  injuring  the  plaintiff 
becomes  the  immediate  or  proximate  and 
efficient  cause  of  the  accident,  which  inter- 
venes between  the  accident  and  the  more 
remote  negligence  of  the  plaintiff.  .  .  . 
If  it  be  the  duty  of  a  person  upon  the  track 
of  a  railway  to  keep  a  constant  lookout  for 
approaching  trains  (and  of  this  there  can 
be  no  question),  and  if  it  be  the  duty  of  the 
servants  of  the  company  in  control  of  the 
train  to  exercise  reasonable  care  to  dis- 
cover the  presence  of  a  person  upon  the 
track,  and  if,  in  the  exercise  of  such  reason- 
able care,  the  presence  of  such  person  would 
be  discovered,  and  the  person  on  the  track  is 
injured,  and  there  be  no  other  fact  proved, 
then  it  is  apparent  that  the  case  stated 
would  be  one  of  mutual  and  concurring 
negligence,  and  there  can  be  no  recovery. 
The  duty  was  equal  and  each  is  equally 
guilty  of  its  breach.  If,  however,  it  appears 
that  those  in  control  of  a  train  in  the  dlB- 
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charge   of   their  admitted  duty   to  keep  a 
reasonnble  outlook  discover,  or  should  have 
-discovered,   a  person   upon   the  track,  and 
til  ere  be  superadded  any  fact  or  circumstance 
brought  home  to  their  knowledge,  sufficient 
to  put  a  reasonable  man  upon  his  guard, 
that  the  person  upon  the  track  pays  no  heed 
to  his  danger  and  will  take  no  step  to  secure 
his  own  safety,  then  the  situation  changes 
And  the  negligence  of  the  person  injured  be- 
comes the  remote  cause  or  mere  condition 
of  the  accident,  and  the  negligence  of  the 
railroad  company  the  proximate  cause,  and 
there  may  be  a   recovery."     We  relied   in 
Smith  V.  Connecticut  R.  &  Lighting  Co.  80 
Conn.  268,  17  L.R.A.(N.S.)  707,  67  Atl.  888, 
on  Grand  Trunk  R,  Co.  v.  Ives,  144  U.  S. 
408,  30  L.  ed.  485,  12  Sup.  Ct.  Rep.  679, 
and  on  Parkinson  v.  Concord  Street  Ry.  Co. 
71  N.  H.  28,  51  Atl.  268,  and  these  cases 
are  generally  cited  in  support  of  the  doctrine 
we  contend  for.     Little  Rock  R.  &  Electric 
Co.  V.  Billings,  31   L.R.A.(N.S.)    1031,   98 
C.  C.  A.  467,  469, 173  Fed.  903, 19  Ann.  Cas. 
1173;  Wilson  v.  Illinois  C.  R.  Co.  150  Iowa, 
33,  34,  34  L.R.A.(N.S.)  687,  129  N.  W.  340; 
ButtelU  V.  Jersey  City,  H.  &  R.  Electric  R. 
Co.  59  N.  J.  L.  302,  36  Atl.  700;  Inland  & 
Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S. 
551,  558,  35  L.  cd.  270,  272,  11  Sup.  Ct.  Rep. 
653;   Washington   &  G.   R.  Co.  v.  Harmon 
(Washington  &  G.  R.  Co.  v.  Tobriner)  147 
U.  S.  671,  582,  37  L.  ed.  284,  289,  13  Sup. 
Ct.  Rep.  557;  Chunn  v.  City  &  Suburban  R. 
Co.  207  U.  S.  302,  309,  52  L.  ed.  219,  222,  28 
Sup.  Ct.  Rep.  63 ;  Stearns  v.  Boston  &  M.  R. 
Co.  75  N.  H.  40,  46,  71  Atl.  21,  21  Ann.  Cas. 
1166;  Little  v.  Boston  &  M.  R.  Co.  72  N.  H. 
62,  503,  55  Atl.  190,  920;  Quirk  v.  Rapid  R. 
Co.  130  Mich.  666,  90  N.  W.  673 ;  Baltimore 
Traction  Co.  v.  Wallace,  77  Md.  437,  441,  26 
Atl.  618;  Birmingham  R.  Light  &  P.  Co.  v. 
Brantley,  141  Ala.  619,  37  So.  698;  Schoon- 
over  V.  Baltimore  &  O.  R.  Co.  69  W.  Va. 
660,  73  S.  E.  270,  Ann.  Cas.  1913  B,  964; 
Glazebrook  v.  West  End  Street  R.  Co.  160 
Mass.  239,  240,  35  N.  E.  553. 

The  opinion  presumably  places  this  case 
in  group  6.  This  conclusion  assumes  that 
the  motorman  owed  a  duty  to  the  deceased 
after  he  put  himself  in  peril.  It  fails  to 
distinguish  between  the  original  failure  of 
duty  of  outlook,  etc.,  of  the  motorman,  and 
his  failure  of  duty  to  avoid  the  accident, 
knowing  the  peril  of  Nehring  and  his  un- 
consciousness of  it.  That  breach  of  duty 
intervened  after  Neh ring's  negligence  in 
putting  himself  in  peril,  and  was  the  last 
act  of  negligence  preceding  the  accident,  and 
its  proximate  cause.  The  authorities,  as  a 
rule,  place  the  cases  of  peril  about  to  be  im- 
minent with  those  that  are  imminont,  mak- 
ing the  issue  to  depend  upon  the  knowledge 
of  the  injuring  party  that  the  person  subse- 
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quently  injured  is  about  to  put  himself  in 
peril  from  which  he  can  be  saved  by  the 
reasonable  care  of  the  injuring  party.  In 
Smith  v.  Connecticut  R.  &,  Lighting  Co.  80 
Lonn.  270,  17  L.  R.  A.(N.S.)  707,  67  Atl. 
889,  we  decided  that  it  was  the  duty  of  the 
motorman  seeing  one  about  to  cross  the 
track  to  avoid  the  accident  if  he  reasonably 
could,  and  our  conclusion  was  adverse  to 
that  expressed  regarding  group  5.  We  said: 
''At  a  moment  when  it  was  apparent  that 
the  intestate  was  about  to  cross  the  tracks, 
and  when  the  car  could  have  readily  been 
stopped,  it  was  allowed  by  an  unskilful  act 
of  the  motorman  to  shoot  ahead  with  ac- 
celerated velocity.  This  act  was  tlie  proxi- 
mate cause  of  the  intestate's  death.  The 
negligence  of  the  latter  was  not."  In  Car- 
rahar  v.  Boston  &  N.  Street  R.  Co.  198  Mass. 
549,  562,  126  Am.  St.  Rep.  461,  85  N.  E. 
162,  164,  a  case  we  rely  on  in  Carroll  v. 
Connecticut  Co.  82  Conn.  514,  74  Atl.  897, 
the  court  said:  "When  the  motorman  of  a 
car  sees  a  team  ahead  which  is  being  driven 
in  a  straight  line  'coming  in  toward'  the 
tracks,  so  that  if  both  keep  on  a  collision 
will  ensue,  it  is  the  duty  of  the  motorman 
to  stop  his  car  if  he  sees  that  the  driver  of 
the  team  is  going  on,  even  if  the  driver 
ought  not  to  go  on.  ...  It  might  well  be 
that  the  plaintiff,  if  he  had  exercised  due 
care,  would  have  heard  the  defendant's  gong 
before  he  did  hear  it,  and  would  not  have 
gone  on  the  track  at  all;  or,  if  he  had  got 
onto  it,  that  he  would  have  driven  off  it  in 
time  to  avoid  a  collision."  The  jury  in  this 
case  might  have  found  this  precise  situation. 
In  Wilson  v.  Illinois  C.  R.  Co.  150  Iowa,  33, 
34  L.R.A.(N.S.)  687,  129  N.  W.  340,  the  de- 
fendant's engineer  saw  the  team  driven  by 
the  deceased  approaching  a  public  crossing 
in  time  to  have  averted  the  accident  had  he 
used  ordinary  care  in  attempting  to  do 
so.  Yeaton  v.  Boston  &  M.  R.  Co.  73  N.  H. 
285,  286,  61  Atl.  622;  Little  v.  Boston  &  M. 
R.  Co.  72  N.  H.  62,  65  Atl.  190,  and  Gahagan 
V.  Boston  &  M.  R.  Co.  70  N.  H.  460,  55  L.R.A. 
426,  50  Atl.  146,  are  cases  where  the  defend- 
ant had  the  means  of  knowing  the  injured 
person  was  about  to  put  himself  in  peril, 
and  the  opportunity  of  avoiding  injuring 
him.  They  permit  a  recovery  and  treat  im- 
minence of  danger  in  the  same  way  as  actual 
peril.  In  our  judgment  the  case  was  one  for 
the  jury,  and  the  verdict  ought  not  to  have 
been  directed.  A  verdict  ought  not  to  be 
directed  unless  the  evidence  is  such  that  but 
one  conclusion  can  fairly  and  reasonably  be 
drawn  therefrom.  Robbins  v.  Hartford  City 
Gas  Light  Co.  82  Conn.  394,  74  Atl.  113. 

In  my  opinion  there  is  error,  and  a  new 
trial  should  be  ordered. 

Ralph  Wheeler, '  J.,  concurred. 
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IlililNOIS    SUPREMS    COURT. 

CHARLES  R.  LINDSAY,  Jr.,  et  al., 

V. 

ELIZABETH   LINDSAY    et   al.,    Plffa.    in 

Err. 

(267   111.  328,   100  N.  E.  892.) 

Courts  —  juvenile  —  constitutionality. 

1.  Conferring  upon  an  existing  court  ju- 
risdiction over  juvenile  delinquents,  and 
designating  it  as  a  juvenile  court  'while 
exercising  such  jurisdiction,  does  not  create 
a  new  court  unauthorized  by  the  Constitu- 
tion. 

Constitutional  law  —  delinquent  chllcl 
—  guardianship  —  liberty. 

2.  Subjecting  a  delinquent  child  to  prop- 
er   restraint    and    guardianship    does    not 


unconstitutionally  deprive  him  of   his  lib- 
erty. 

Jury  —  number  —  guardianship  of  de- 
linquent. 

3.  A  proceeding  for  the  restraint  and 
guardianship  of  a  delinquent  child  is  not 
according  to  the  course  of  the  common  law, 
in  which,  under  the  Constitution,  a  jury  of 
twelve  must   be  provided. 

Parent  and  child  —  religious  belief  — 
depriving  parent  of  child. 

4.  That  a  widow  has  embraced  the  Maz- 
daznan  religion,  and  permits  her  twelve- 
year-old  boy  to  travel  with  one  of  its 
teachers,  who  has  written  an  improper 
book,  does  not  show  that  the  child  is  de- 
pendent and  neglected,  without  proper  care, 
so  as  to  justify  the  appointment  of  a 
guardian  for  him. 

(February  20,  1913.) 


Note. '^  Validity   of   statutes   estdbliah' 
ing  juvenile  courts. 

The  scope  of  this  note,  as  well  as  that 
of  the  note  to  Hunt  v.  Wayne  Circuit 
Judges,  3  L.R.A.(N.S.)  564,  of  which  it 
is  a  continuation,  and  to  which  reference 
is  made  for  the  earlier  cases,  embraces 
only  those  decisions  relating  to  the  con- 
stitutionality of  juvenile  court  acts  eo 
nomine;  and  does  not  extend  to  questions 
arising  in  relation  to  acts  providing  for  the 
commitment  of  dependent,  neglected,  or  de- 
linquent children  to  the  custody  of  some 
institution.  Tliese  questions  have  been 
covered  in  a  note  in  18  L.R.A.(N.S.)  886, 
on  Restraint  on  freedom  of  child  as  im- 
pairment of  child's  constitutional  rights. 

As  contravening  constitutional  provision 
that  every  act  shall  embrace  but  one  sub- 
ject, to  be  expressed  in  title. 

The  California  juvenile  court  law  of 
IflOO,  entitled,  "An  Act  Concerning  Depend- 
ent and  Delinquent  Minor  Children,  Pro- 
viding for  Their  Care,  Custody,  and  Main- 
tenance; Providing  for  their  Commitment 
to  the  Whittier  State  School  and  the  Pres- 
ton State  School  of  Industry,  and  the 
Manner  of  Such  Commitment  and  Release 
Therefrom;  Establishing  a  Probation  Com- 
mittee and  Probation  Officers  to  Deal  with 
Such  Children,  and  Fixing  the  Salaries 
of  Probation  Officers;  Providing  for  Deten- 
tion Homes  for  Such  Children;  Providing 
for  the  Punishment  of  Persons  Responsible 
for,  or  Contributing;  to,  the  Dependency  of 
Delinquencv  of  Children;  and  Giving  to  the 
Superior  ^'ourt  Jurisdiction  of  Such  Of- 
fenses, and  Repealing  Inconsistent  Acts," 
and  which  defines  dependent  and  delin- 
quent children,  confers  jurisdiction  upon 
tne  superior  court  which  is  for  this  pur- 
pose designated  the  "juvenile  court,"  de- 
fines the  procedure  for  bringing  dependent 
or  delinquent  children  under  the  jurisdic- 
tion of  the  court,  and  provides  for  the  com- 
mitment of  such  children  during  minority 
or  for  a  shorter  period  to  the  care  of  some 
reputable  citizen  or  child-caring  organ iz- 
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zation,  or  to  certain  state  schools,  author- 
izes the  appointment  of  a  probation  com- 
mittee and  of  probation  officers  to  assist 
the  court  in  the  performance  of  its  func- 
tions and  the  execution  of  its  orders,  and 
transfers  to  the  juvenile  court  a  certain 
jurisdiction  over  charges  of  crime  against 
persons  under  the  age  of  eighteen  years, 
and  over  felony  charges  against  persons  be- 
tween the  ages  of  eighteen  and  twenty 
years;  makes  it  a  misdemeanor  for  any 
parent  or  other  person  having  the  custody 
of  a  dependent  or  delinquent  child  to  en- 
courage, cause,  or  contribute  to  such  de- 
pendency or  delinquency;  and  repeals  ear- 
lier statutes  dealing  with  matters  covered 
by  the  act, — is  not  invalid  as  being  in  con- 
flict with  art.  4,  §  24  of  the  state  Consti- 
tution, providing  tliat  "every  act  shall  em- 
brace but  one  subject,  whicn  subject  shall 
be  expressed  in  the  title,"  the  various  mat^ 
ters  covered  by  the  act  and  indicated  by 
its  title  being  cognate  to  the  main  or  gen- 
eral purpose  of  the  legislation,  which  is  the 
proper  custody  and  education  of  children 
who  lack  the  care  and  control  deemed  es- 
sential to  their  right  development,  whether 
or  not  their  situation  is  such  as  to  be  like- 
ly to  lead  them  to  actual  crime.  Re  Mag- 
innis,  162  Cal.  200,  121  Pac.  723. 

Nor  is  such  constitutional  provision  con- 
travened by  the  juvenile  court  law  of  1911 
(Stat.  1911,  p.  658),  the  title  of  which  ex- 
pressly states  that  the  act  concerns  •  "de- 
pendent and  delinquent  minor  children, 
providing  for  their  care  and  custody  and 
maintenance  until  twenty-one  years  of 
ago,"  in  that  it  embraces  females  over 
eighteen  and  under  twenty-one,  while  the 
civil  code  defines  minors  as  males  under 
twenty-one  and  females  under  eighteen. 
Moore  v.  Williams,  19  Cal.  App.  600,  127 
Pac.  CyOl. 

In  Robison  v.  Wayne  Circuit  Judges, 
151  Mich.  315,  115  N.  W.  682,  the  juvenile 
court  act  of  Detroit  (Act  No,  684,  Local 
Acts  1907)  was  held  not  to  be  open  to  the 
constitutional  objection  that  it  involves 
two  distinct  objects,  namely,  the  treatment 
and  trial  of  minor  children,  and  the  pim- 
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ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  jud*»ment  in  favor 
of  petitioners  in  a  proceeding  to  secure  the 
guardianship  and  care  of  William  Lindsay 
as  a  delinquent  child.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  R.  Ward,  for  plaintiffs  in 
«rror : 

The  writ  of  error  is  a  writ  of  right  in  all 
cases  where  personal  liberty  or  property 
rights  are  involved. 

Haines  v.  People,  97  111.  176 ;  Mclntyre  v. 
Sholty,  139  111.  178,  29  N.  E.  43;  Hyde 
Park  Y.  Dunham,  85  111.  571;  Anderson  v. 
Steger,  173  111.  117,  60  N.  E.  665. 

The  law  of  the  domicil  determines  the 
legal  status. 

Story,  Confl.  L.  7th  ed.  §§  50,  51,  65,  66, 


pp.  49,  64,  66;  1  Wharton,  Confl.  L.  3d  ed. 
pp.  33,  38,  87,  88;  Hood's  Estate,  21  Pa. 
115;  Kennedy  v.  Ryall,  67  N.  Y.  386;  Holt 
V.  Hendee,  248  111.  295,  93  N.  E.  749,  2  Ann. 
Cas.  202;  Van  Matre  v.  Sankey,  148  111. 
559,  23  L.R.A.  665,  39  Am.  St.  Rep.  196,  36 
N.  E.  628. 

The  rights,  privileges,  and  immunities  of 
Mrs.  Lindsay  and*  her  son  as  citizens  of 
New  York  must  be  determined  by  the  laws 
of  the  state  of  New  York. 

Bimel^r  v.  Dawson,  5  111.  542,  39  Am.  Dec. 
430;  Smith  v.  Smith,  174  111.  61,  43  L.R.A. 
403,  60  N.  E.  1083;  Cooley,  Const.  Lim.  4th 
ed.  154. 

The  act  is  unconstitutional  so  far  as  it 
authorizes  a  proceeding  against  "any  de- 
fendant named"  in  the  petition  filed  under 


ishment  of  offenses  against  children  gener- 
ally, if  within  certain  ages,  its  general  pur- 
pose being  single, — ^tlie  conservation  of  the 
interest  of  dependent,  neglected,  and  delin- 
quent children. 

And  in  Re  Po^vell,  6  Okla.  Crim.  Rep. 
495,  120  Pac.  1022,  it  was  held  that  the 
Oklahoma  juvenile  court  law  (Laws  1909, 
chap.  14,  art.  8),  entitled  "An  act  to 'de- 
fine dependent,  neglected,  and  delinquent 
children,  and  to  regulate  the  treatment, 
control,  and  custody  thereof  by  the  county 
courts,"  did  not  contravene  a  constitu- 
tional provision  that  "every  act  of  the 
legislature  shall  embrace  but  one  subject, 
which  shall  be  clearly  expressed  in  its 
title,"  all  its  provisions  being  for  one  ob- 
ject only,  and  notwithstanding  that  it  cre- 
ates a  juvenile  court  and  a  probation  of- 
ficer which  are  not  mentioned  in  the  title. 

As  contravening  provision  as  to  form  of 
amending  acts. 

The  Utah  juvenile  court  act  1905,  which 
vests  in  juvenile  courts  powers  to  deal  with 
juvenile  offenders  formerly  dealt  with  in 
other  courts,  being  an  independent  and 
complete  act  in  Itself,  is  not  objectionable  as 
being  contrary  to  that  provision  of  the 
Constitution  which  prohibits  the  legisla- 
ture from  amending  any  law  or  section 
without  setting  forth  the  new  section  as 
amended.  Mill  v.  Brown,  31  Utah,  473, 
120  Am.  St.  Rep.  936,  88  Pac.  609. 

As  creating  new  court. 

The  Kentucky  juvenile  court  act  (Ky. 
Stat.  §  331  e,  Russell's  Stat.  §  3259),  which 
provides  that  the  county  courts  of  the  sev- 
eral counties  in  the  state  shall  have  juris- 
diction of  cases  arising  under  the  provisions 
of  the  act,  and  that  each  of  said  courts 
shall  keep  a  docket,  which  shall  be  known 
as  the  juvenile  docket,  and  that  when  such 
court  sits  for  the  trial  of  cases  arising 
under  the  act,  it  shall  be  called  the  juvenile 
session  of  the  county  court,  the  effect  of 
which  act  is  to  confer  upon  county  courts 
the  jurisdiction  which  had  theretofore  been 
exercised  bv  the  magistrates  and  police 
45  L.R.A.fN.S.) 


justices  over  dependent  and  delinquent  chil- 
dren, merelv  enlarges  the  powers  of  the 
county  courts,  and  therefore  is  not  invalid, 
as  creating  a  new  court,  not  authorized  by 
the  Constitution.  Marlow«  v.  Com.  142  Ky. 
106,  133  S.  W.  1137. 

The  fact  that  the  Utah  juvenile  court 
statute  (chap.  117,  p.  182,  Laws  1905)  cre- 
ates a  new  court,  and  confers  upon  it  pow- 
ers and  duties  previously  exercised  by  dis- 
trict courts,  does  not  render  it  unconsti- 
tutional, the  Constitution  itself  vesting  the 
judicial  powers  of  the  state  in  a  supreme 
court,  in  district  courts,  in  justices  of  the 
peace,  and  such  other  courts  inferior  to  the 
supreme  court  as  may  be  established  by 
law,  thereby  vesting  original  jurisdiction 
in  all  the  courts,  to  be  apportioned  and  ex- 
ercised as  the  legislature  may  direct.  Mill 
V.    Brown,    supra. 

As  imposing  civil  duties  on  criminal  court. 

In  Re  Parker,  118  La.  471,  43  So.  54,  it 
was  held  that  a  court  whose  original  juris- 
diction is  confined  by  the  Constitution  to 
offenses  where  the  penalty  of  death,  im- 
prisonment at  hard  labor,  or  imprisonment 
without  hard  labor  for  a  time  exceeding 
six  months,  or  a  fine  exceeding  $300,  may 
be  imposed,  is  without  jurisdiction  to  per- 
form the  duties  and  functions  of  a  juvenile 
court,  conferred  on  it  by  Louisiana  act  No. 
82,  p.  134  of  1906,  providing  for  the  treat- 
ment and  care  of  dependent,  neglected,  in- 
corrigible, or  delinquent  children,  some  of 
the  duties  imposed  by  the  act  in  question 
being  purely  civil. 

As  interfering  with  right  of  local  self-gov- 
ernment. 

The  provision  of  the  California  Consti- 
tution excepting  "municipal  afTairs"  from 
the  general  legislative  power  over  munici- 
palities is  held  in  Xicholl  v.  Koster,  157 
Cal.  410,  108  Pac.  302,  not  to  be  violated 
by  the  provision  of  the  juvenile  court  law 
o*f  1009  (Stat.  1909.  p.  213),  making  the 
salaries  of  the  probation  officers  and  their 
assistants  payable  out  of  the  county  treas- 
ury, the  act  being  an  exercise  of  the  police 
power  of  the  state  through  the  judicial  de- 
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the  act,  who'  resides  out  of  the  state  of 
Illinois,  and  thereby  abridges  and  deprives 
him  of  his  privileges  and  immunities  as  a 
citizen  of  the  United  States  and  a  nonresi- 
dent of  Illinois. 

Scott  V.  McNeal,  154  U.  S.  45.  38  L.  ed. 
901,  14  Sup.  Ct.  Rep.  1108;  Williams  v. 
Fears,  179  U.  S.  274,  46  L.  ed.  188,  21 
Sup.  Ct.  Rep.  128;  Slaiightcr-House  Cases, 
16  Wall.  75,  21  L.  ed.  408;  Corfield  v. 
Coryell,  4  Wash.  C.  C.  380,  Fed.  Gas.  No. 
3,230;  Ward  v.  Maryland,  12  Wall.  430,  20 
L.  ed.  453;  Paul  v.  Virginia,  8  Wall.  180, 
19  L.  ed.  360;  Brannon,  14th  Amend,  p.  65; 
Cooley,  Const.  Lim.  4th  ed.  154;  Farmers' 
&  M.  Nat.  Bank  y.  Dearing,  91  U.  S.  35,  23 
L.  ed.  199;  Housh  v.  People,  75  111.  490,  2 
Am.  Crim.  Rep.  465 ;  Gillespie  v.  People,  188 


111.  183,  52  L.R.A.  283,  80  Am.  St.  Rep.  176,, 
'58  N.  E.  1007;  Kitson  v.  Farwell,  132  lU. 
338,  23  N.  £.  1024;  Moore  v.  Watte,  Breese 
(111.)  18. 

The  act  is  unconstitutional  so  far  as  it 
authorizes  a  warrant  to  issue  against  a 
child  or  parent,  guardian,  or  person  having 
custody  of  the  child,  without  probable  cause 
shown,  supported  by  affidavit. 

Housh  V.  People,  75  111.  490,  2  Am,  Crim. 
Rep.  465;  Gillespie  v.  People,  188  111.  184,  52 
L.R.A.  283,  80.  Am.  St.  Rep.  176,  58  N.  E. 
1007;  Moore  v.  Watts,  Breese  (111.)   18. 

What  is  "proper  parental  care"  is  not  a 
matter  of  discretion,  or  of  difference  in, 
religious  belief. 

People  ex  rel.  O'Connell  v.  Turner,  55  IIU 
283,  8  Am.  Rep.  645;  People  ex  rel.  Ring  v. 


partment,  and  therefore  relating  to  a  mat- 
ter of  state  policy,  and  not  "municipal  af- 
fairs," within  the  meaning  of  that  term  in 
the  Constitution. 

In  Mill  y.  Brown,  supra,  the  court  ex- 
pressed doubt,  though  finding  it  unneces- 
sary to  decide  the  question,  as  to  whether 
the  Utah  juvenile  court  act  of  1905,  in 
delegating  the  appointment  of  juvenile 
judges  to  a  special  commission  created  by 
the  act,  and  leaving  their  salaries  to  be 
fixed  by  such  commission,  to  be  paid  out 
of  the  city  treasury,  does  not  exceed  the 
power  of  the  legislature  to  invade  local  self- 
government,  as  implied  by  the  spirit,  if  not 
the  letter,  of  the  state  Constitution. 

But  in  Robison  v.  Wayne  Circuit  Judge- 
€8,  151  Mich.  315,  115  N.  W.  682,  it  was 
held  that  the  juvenile  court  act  of  Detroit 
(act  No.  684,  Local  Acts  1907),  providing 
for  the  establishment  of  a  juvenile  court 
limited  in  its  jurisdiction  to  children  in  the 
city  of  Detroit,  is  not  unconstitutional,  in 
that  it  imposes  certain  of  the  expenses  of 
maintaining  the  court  upon  the  county  in 
which  such  city  is  situated,  since  the  care 
and  trial  of  juvenile  delinquents  is  the  sub- 
ject of  police  rei^ulation,  and  cannot  be  said 
to  be  the  private  concern  of  the  one  munic- 
ipality, rather  than  the  other. 

As  conferring  executive   power  upon  judi- 
cial officer. 

The  California  juvenile  court  law  of 
1909  (Stat.  1909,  p.  213),  in  providing  for 
the  appointment  of  probation  officers  by 
the  judge  of  the  superior  court,  is  not  void 
as  conferring  upon  him  functions  belong- 
ing to  the  executive  department,  in  con* 
travention  of  a  constitutional  provision 
that  "no  person  charged  with  the  exercise 
of  powers  properly  belonging  to  one  of 
those  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others, 
except  as  in  this  Constitution  expressly  di- 
rected or  permitted,"  as  such  provision  re- 
fers to  the  respective  departments  of  the 
state  government,  and  not  to  the  local  and 
municipal  governments  established  by  the 
legislature,  and  as  the  probation  officers  in 
45  L.R.A.(N.S.) 


question  are  not  officers  of  the  state  gov- 
ernment, but  minor  officers  of  the  local 
county  government,  the  appointment  of 
whom  is  not  necessarily  a  paVt  of  the  du- 
ties or  functions  of  the  executive  depart- 
ment of  the  state  government  according  ta 
the  system  outlined  in  the  Constitution. 
Nicholl  y.   Koster,  supra. 

As  class  legislation. 

The  California  juvenile  court  law  of  1911 
(Stat.  1911,  p.  658),  in  creating  a  clasa 
amenable  to  its  provisions,  namely,  per- 
sons under  the  age  of  twenty-one  years, 
who  arc  delinquent  or  dependent,  and  not 
making  a  classification  based  on  the  age 
of  majority  of  the  sexes  (the  age  of  ma- 
jority for  females  being  fixed  at  eigliteen), 
is  not  violative  of  the  state  Constitution  as 
being  special  legislation,  as  the  classifi- 
cation made  is  not  an  arbitrary  one.  The 
court  said:  "The  natural  or  intrinsic  dis- 
tinction which  must  characterize  the  classi- 
fication in  the  case  here  is  doubtless  much 
the  same  as  exists  as  the  bas's  for  olassifv- 
ing  persons  as  minors.  This  distinction,  the 
legislature  has  said,  and  its  constitutional- 
ity is  not  doubted,  exists  as  to  females  at 
the  age  of  eighteen  and  as  to  males  at  the 
age  of  twenty-one.  It  is  not  necessary  to 
explore  the  reason  for  this  distinction,  or 
the  reason  for  the  difference  in  age  be- 
tween the  sexes.  Suffice  it  to  say  that 
there  is  not,  physiologically  or  otherwise,, 
a  difference  which  would  forbid  our  holding^ 
that  a  female  may  be  dealt  with  as  a  de- 
pendent or  delinquent  under  the  age  of 
twenty-one  equally  with  a  male.  The  road 
to  ruin  is  as  accessible  to  a'  female  under 
the  age  of  twenty-one  as  it  is  to  a  male. 
To  accomplish  the  beneficent  objects  of  the 
law  the  state  may  properly  reach  out  its 
saving  hand  to  rescue  males  and  females 
alike  who  are  on  the  downward  path.  No 
sound  reason  can  be  suggested  why  the 
state  may  not  do  this  to  save  a  female 
under  the  age  of  twenty-one  if  it  may  do 
so  to  rescue  and  save' a  male  of  that' age. 
There  is  no  sound  reason  why  a  female  of 
equal   age   with   the  male  may  not  be  de- 
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Board  of  Edncation,  245  111.  346,  29  L.R,A. 
(N.S.)  442,  92  N.  £.  251,  19  Ann.  Cas.  220; 
Re  Walker,  200  111.  573,  66  N.  E.  144. 

The  riglit  of  a  parent  to  the  services  and 
society  of  his  infant  child,  and  the  right  of 
the  child  to  the  protection,  support,  and 
society  of  his  parent,  are  common-law  rights 
and  indisi  ensable  elements  of  liberty  and 
the  pursuit  of  happiness,  of  which  an  indi- 
vidual cannot  be  deprived  without  a  trial  by 
jury  in  the  manner  in  which  such  right 
existed  at  common  law. 

Turnes  v.  Brenckle,  249  111.  404,  94  N.  E- 
495 ;  Bradley  v.  Sattler,  166  III.  608,  41  N. 
E.  171;  American  Car  &  Foundry  Co.  v. 
Hill,  226  111.  227,  80  N.  E.  784;  Richardson 
V.  Nelson,  221  111.  260,  77  N.  E.  583,  20  Am. 
Neg.  Rep.  297;  People  ex  rel.  O'Connell  v. 


Turner,  55  IlL  284,  8  Am.  Rep.  645;  Cooley, 
Const.  Lim.  4th  ed.  420 ;  Plimpton  v.  Somer- 
set, 33  Vt.  291;  North  Pennsylvania  Coal 
Co.  v.  Snowden,  42  Pa.  492,  82  Am.  Dec.  530, 
14  Mor.  Min.  Rep.  294;  Parmelee  v.  Smith, 
21  111.  623;  Dufield  v.  Cross,  12  111.  397; 
Flint  v.  Hutchinson  Smoke  Burner  Co.  110 
Mo.  500,  16  L.R.A.  243,  33  Am.  St.  Rep. 
476,  19  S.  W.  804;  Ross  v.  Irving,  14  111. 
179. 

The  legislature  could  not  create  the 
juvenile  court. 

Devine  v.  Cook  County,  84  111.  590; 
Knopf  V.  People,  185  III.  26,  57  N.  E.  22. 

The  legislature  is  without  power  to  devest 
the  probate  court  of  its  jurisdiction. 

Meserve  v.  Delaney,  105  111.  55 ;  Klokke  v. 
Dodge,  103  IlL  135;  People  ex  rel.  Herdman 


clarcd  to  be  a  'delinquent'  for  violating  a 
state  law  defining  crime.  A  female  at  the 
age  of  nineteen  or  twenty  years  cannot  be 
said  to  differ  mucli  from  the  day  she  was 
eighteen,  and  at  eighteen,  she  is  about  the 
same  as  she  was  the  day  before.  It  cannot 
be  said  that  the  legislature,  in  fixing  tlie 
maximum  age  at  twenty-one,  at  wl.;:h  it 
would  deal  with  persons  for  'dependency' 
or  'delinquency,*  was  acting  any  more  arbi- 
trarily tlan  in  fixing  the  limit  at  ei."?htcen. 
The  period  of  majority  for  both  male  and 
female  is  a  matter  within  the  legislative 
discretion  to  determine.  We  can  see  no 
reason  why  the  legislature  may  not  classi- 
fy persons  by  their  age  for  the  purpose  of 
dealing  with  them  as  dependent  or  delin- 
quent persons  within  the  provisions  of  a 
regulatory  statute  such  as  the  juvenile 
court  law."  Moore  v.  Williams,  19  Cal. 
App.  600,  127  Pac.  509.  The  report  of  this 
case  states  that  a  petition  to  have  the  cause 
heard  in  the  supreme  court  was  denied  by 
that    court. 

In  Robison  v.  Wayne  Circuit  Judges, 
supra,  it  was  held  that  the  juvenile  court 
act  of  Detroit  (act  No.  684,  Local  Acts 
1907)  was  not  class  legislation  because  it 
excepts  from  its  operation  inmates  of  any 
state  institution  or  industrial  school  for 
boys  or  girls,  or  of  some  institution  in- 
corporated under  tlie  laws  of  the  state. 
The  court  said:  "The  objection  is  also 
made  that  this  is  class  legislation  because 
certain  classes  of  children  are  excepted 
from  the  operation  of  the  act.  It  is  true 
that  certain  classes  of  children  are  except- 
ed, that  is,  children  who  are  inmates  of 
other  institutions.  We  do  not  regard  this 
as  class  legislation  in  any  objectionable 
sense.  It  appears  by  the  return  that  there 
are  in  the  city  of  Detroit  a  number  of  pri- 
vate institutions  incorporated  under  the 
laws  of  the  state,  charitable  or  semichari- 
table  in  character,  which  receive  as  inmates 
and  exercise  custody  and  control  over  chil- 
dren under  the  age  of  seventeen.  Section 
3  of  act  no  41  of  the  Public  Acts  of  1890 
confers  upon  the  state  board  of  corrections 
and  charities  visitorial  power  as  to  every 
socictv,  association,  and  organization  in- 
45  L.'R.A.(N.S.) 


corporated  or  which  may  hereafteir  be  in- 
corporated under  the  laws  of  the  state,  the 
whole  or  a  part  of  the  business  of  which  is 
to  receive,  maintain,  or  place  minor  chil- 
dren in  homes,  on  indenture,  by  adoption, 
or  otherwise.  The  exception  of  children  in 
such  homes,  which  are  subject  to  the  visi- 
torial powers  of  the  board  of  corrections 
and  charities,  is  not  in  any  invidious  sense 
class  legislation.  The  object  of  the  leg- 
islation doubtless  was,  as  suggested,  to  con- 
fine the  operation  of  the  act  so  far  as  pos- 
sible to  children  whose  residence  was  in  the 
city.  But,  independent  of  this,  the  pur- 
pose of  this  statute  in  the  main  is  benefi- 
cent, and  is  the  purpose  of  guardianship 
of  children  who  need  the  care  of  govern- 
ment. The  legislature  evidently  deemed 
that  children  already  under  such  guardian- 
ship did  not  call  as  loudly  for  the  safe- 
guards which  this  statute  throws  around 
delinquents  as  did  those  who  were  not  sub- 
ject to  these  influences.  It  would  hardly 
be  called  class  legislation  to  say  that  or- 
phan children  might  be  cared  for  under 
such  a  statute  as  this,  with  no  provision 
made  for  children  who  are  in  the  family 
with  their  parents.  The  distinction  is  the 
same  in  principle.  The  children  in  these 
various  homes  are  already  wards  of  insti- 
tutions which  exist  for  the  purpose  of  car- 
ing for  their  welfare.  The  same  necessity 
does  not  exist  for  the  intervention  of  gov- 
ernment as  in  the  case  of  children  less  for- 
tunate." 

As  a  special  or  local  law. 

In  Re  Sing,  13  Cal.  App.  736,  110  Pac. 
093,  it  was  held  that  the  juvenile  court  law 
(Laws  1909,  p.  213)  did  not  violate  those 
provisions  of  the  Constitution  which  pro- 
Itibit  special  or  local  laws  as  affecting  the 
jurisdiction  of  justices  of  the  peace,  or  the 
punishment  of  criminal  offenses,  or  the 
practice  of  courts  of  justice,  the  act  being 
•^Tencral  in  its  nature,  and  applying  to  every 
county  in  the  state,  and  to  every  superior 
?ourt  therein. 

A  statute  (Penal  Code,  §  082)  provid- 
ing:  "Every  public  offense  must  be  prose- 
cuted by  indictment  or  information  except 
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v.  Rose,  166  111.  432,  47  N.  £.  64;  People  ex 
rel.  Mooney  v.  Hutchinson,  172  111.  486,  40 
L.R.A.  770,  50  N.  £.  599;  People  ex  rel. 
Peabody  y.  Chicago  Gas  Trust  Co.  130  111. 
268,  8  L.RJV.  497,  17  Am.  St.  Rep.  319,  22 
N.  £.  798;  People  ex  rel.  Ring  v.  Board  of 
Education,  245  IlL  346,  29  L.R.A.(N.S.) 
442,  92  N.  E.  251,  19  Ann.  Cas.  220. 

Messrs.  McEwen  and  Weissenbach, 
Shrimski,  &  Meloan,  for  defendants  in 
error : 

A  citizen  of  the  United  States,  temporarily 
within  the  borders  of  one  of  the  several 
states,  is  subject  to  all  the  burdens  and 
duties  which  are  common  to  the  citizens  of 
the  latter  state  under  its  Constitution  and 
laws. 

Bimeler  v.  Dawson,  5  HI.  542,  39  Am.  Dec. 


430;  Paul  V.  Virginia,  8  Wall.  180,  19  L.  ed. 
360;  Slaughter-House  Cases,  16  Wall.  77,  21 
L.  ed.  409 ;  Ward  v.  Maryland,  12  Wall  430, 
20  L.  ed.  453;  Steed  v.  Harvey,  18  Utah, 
367,  72  Am.  St.  Rep.  789,  54  Pac.  1011; 
People  ex  rel.  Napoleon  v.  Lemmon,  5 
Sandf.  681. 

The  laws  of  Illinois  operate  on  the  citi- 
zens of  other  states  when  they  come  volun- 
tarily within   its  borders. 

Bimeler  v.  Dawson,  5  111.  542,  39  Am. 
Dec.  430;  People  ex  rel.  Napoleon  v.  Lem- 
mon, 5  Sandf.  681. 

The  so-called  juvenile  court  law  is  the 
provision  made  by  the  state  in  its  character 
of  parens  patriae  for  the  well-being  of  in- 
fants within  its  borders,  and  the  adminis- 
tration of  this  law  is  properly  included  in 


.  .  .  misdemeanors  of  which  jurisdic- 
tion has  been  conferred  upon  superior 
courts,  sitting  as  juvenile  courts,"  if  con- 
strued as  authorizing  a  prosecution  and 
trial  for  a  misdemeanor  defined  by  the  juve- 
nile court  act  on  a  verified  complaint, 
would  be  repugnant  to  constitutional  pro- 
visions prohibiting  the  legislature  from 
passing  special  laws  regulating  the  practice 
•of  courts  of  justice,  and  prohibiting  the 
passage  of  a  special  law  where  a  general 
law  can  be  made  applicable.  Gardner  v. 
Superior  Ct.  19  Cal.  App.  648,  126  Pac. 
501. 

In  Mill  V.  Brown,  31  Utah,  473,  120  Am. 
St.  Rep.  935,  88  Pac.  609,  it  was  held  that 
the  Utah  juvenile  court  act  of  1905  was 
not  obnoxious  to  the  uniformity  clause  of 
the  Constitution  because  in  the  state  at 
large  the  powers  of  juvenile  courts  are 
to  be  exercised  by  district  courts,  while  in 
•cities  of  the  first  and  second  classes  such 
is  not  the  case. 

As  lacking  definiteness. 

The  Ohio  statute  (act  98,  Ohio  Laws 
314)  regulating  the  treatment  and  control 
•of  delinquent  and  dependent  children  by 
juvenile  courts  was  held,  in  Travis  v.  State, 
31  Ohio  C.  C.  492,  to  be  not  unconstitu- 
tional for  lack  of  definiteness  in  declaring 
•certain  acts  to  be  criminal,  or  for  indefinite- 
ness  in  its  description  of  the  classes  of 
•children  to  which  it  is  made  applicable. 

As   interfering   with    child's   constitutional 

rights. 

In  Rooks  v.  Tindall,  138  Ga.  863,  76  S. 
E.  378,  it  was  held  that  §  891  of  the  Penal 
Code,  whicli  merely  defines  the  terms  "de- 
linquent cliild"  and  "wayward  child,"  as 
employed  in  the  act  approved  September 
4th,  1908  (Acts  1908,  p.  1307),  is  not  vio- 
lative of  art.  1,  §  1,  IT  3,  of  the  State  Con- 
stitution, relative  to  duo  piocess  of  law, 
"in  that  it  seeks  to  prohibit  social  inter* 
course  of  all  persons  in  this  state  with 
other  persons  of  vicious  or  immoral  char- 
acter." 

The  provisions  of  the  14th  Amendment  of  I 
45  L.R.A.(N.S.) 


the  Constitution  of  the  United  States,  that 
no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States, 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law,  are  not  violated  by  the  oper- 
ation of  the  Ohio  juvenile  court  act  (Gen- 
eral Code  Ohio,  §§  1639-1883),  in  author- 
izing the  apprehension  and  commitment  of 
a  minor  in  a.  proceeding  based  upon  an  affi- 
davit charging  him  to  be  a  delinquent  per- 
son because  he  is  incorrigible,  in  that  he 
shot  another  with  intent  to  kill,  without 
presentment  or  indictment  of  a  grand  jury, 
required  by  the  Ohio  Constitution  where  a 
person  is  neld  to  answer  for  a  capital  or 
otherwise  infamous  crime,  and  without  a 
trial  by  jury,  the  right  to  which  is  guaran- 
teed by  the  state  Constitution,  and  in  fail- 
ing to  afford  him  an  opportunity  of  appeal- 
ing or  prosecuting  error  from  the  judgment 
of  the  juvenile  court;  since,  while  the  com- 
mission of  a  crime  may  set  the  machinery 
of  the  juvenile  court  in  motion,  it  does  not 
try  the  delinquent  minor  for  his  crime.  Ex 
parte  Januszewski,  196  Fed.  123. 

In  Marlowe  v.  Com.  142  Ky.  106,  133  8. 
W.  3137,  it  was  held  that  the  Kentucky 
juvenile  court  act  (§  331  e,  Kentucky  stat. 
Hussell's  stat.  §  3259),  in  providing  for 
the  commitment  of  delinquent  children,  is 
not  unconstitutional  in  that  it  denies  to 
the  delinquent  the  right  of  trial  by  jury, 
the  proceedings  not  being  criminal,  but 
merely  for  the  purpose  of  protecting,  train- 
ing, and  correcting  a  class  of  children  who, 
through  misfortune  or  lack  of  parental 
guidance  and  care,  are  unable  or  unwilling 
to  care  for  themselves. 

And  in  Mill  v.  Brown,  supra,  a  statute 
creating  juvenile  courts,  with  jurisdiction 
to  provide  for  the  custody  of  delinquent 
children,  was  held  not  unconstitutional  be-* 
cause  not  providing  for  a  trial  by  jury,  or 
for  arraignment  and  plea,  or  notice  to  the 
parent,  or  a  warrant,  or  because  of  the 
manner  of  examination  or  trial,  or  because 
the  child  is  required  to  be  a  witness  against 
himself;  the  court  saying  that  such  ques- 
tions have  been  fully,  learnedly,  and  satis- , 
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the  chancery  jurisdiction  of  the  circuit 
courts. 

Hamerick  v.  People,  126  III.  App.  491; 
Re  Brown,  U7  111.  App.  332;  Terrier's  Peti- 
tion, 103  HI  367,  42  Am.  Rep.  10;  Van- 
Matre  v.  Sankey,  148  111.  636,  23  L.R.A. 
665,  39  Am.  St.  Rep.  196,  36  N.  £.  628; 
Hunt  ▼.  Wayne  Circuit  Judges,  142  Mich. 
93,  3  L.R.A.(N.S.)  564,  105  N.  W.  531; 
McLean  County  v.  Humphreys,  104  111.  383. 

Calling  that  branch  of  the  circuit  court 
hearing  causes  under  this  act,  the  juvenile 
court,  is  not  "creating  a  new  court." 

Hunt  V.  Wayne  Circuit  Judges,  142  Mich. 


93,  3  L.R.A.(N.S.)  564,  105  N.  W.  531; 
Com-  V.  Fisher,  213  Pa.  48,  62  Atl.  198,  r, 
Ann.  Cas.  92;  Marlowe  v.  Com.  142  Ky.  lOG, 
133  S.  W.  1137;  Kurd's  Rev.  Stat.  1908, 
chap.  23,  If  171. 

The  right  to  liberty  guaranteed  to  infants 
by  the  Constitution  is  not  that  of  entire 
unrestrainedness  of  action,  and  is  not  vio- 
lated by  restraint  commensurate  with  the 
necessity  for  restraint. 

Ferrier's  Petition,  103  111.  367,  42  Am. 
Rep.  10;  Hunt  v.  Wayne  Circuit  Judges,  142 
Mich.  93,  3  L.R.A.(N.S.)  564,  106  N.  W. 
531. 


factorily  discussed  and  decided  in  a  num- 
ber of  cases  referred  to,  many  of  which  arc 
included  in  the  present  note.  And,  after 
commenting  on  the  apparently  adverse  ex- 
pressions in  State  ex  rel.  Cunningham  v. 
Ray,  63  N.  H.  406,  66  Am.  Rep.  529,  and 
People  ex  rel.  O'Connell  v.  Turner,  55  111. 
280,  8  Am.  Rep.  645,  characterizing  the 
first  as  not  necessary  to  the  decision  of  the 
case,  and  the  second  as  taking  a  less  ra- 
tional view  than  the  later  Illinois  decisions, 
the  court  continued:  "Such  laws  are  most 
salutary,  and  are  in  no  sense  criminal,  and 
not  intended  as  a  punishment,  but  are  cal- 
culated to  save  the  child  from  becoming 
a  criminal.  The  whole  and  only  object  of 
such  laws  is  to  provide  the  child  with  an 
environment  such  as  will  save  him  to  the 
*  state  and  society  as  a  useful  and  law- 
abiding  citizen,  and  to  give  him  the  edu- 
cational requirements  necessary  to  attain 
that  end.  To  affect  this  purpose  some  re- 
straint is  essential.-  Such  or  similar  re- 
straint is,  however,  necessary  in  any  insti- 
tution of  learning,  however  humble.  Every- 
where we  are  all  met  with  restraint.  Civi- 
lized society  cannot  exist  without  it,  and 
no  school  can  continue  without  discipline, 
and  it  is  this  discipline  which  is  denomi- 
nated restraint  in  schools  such  as  are  pro- 
vided for  juvenile  offenders." 

Again,  in  Robison  v.  Wayne  Circuit 
Judges,  161  Mich.  315,  115  N.  W.  682, 
where  the  (|uestion  was  presented  whether 
the  proceedings  provided  for  by  the  juve- 
nile court  act  of  Detroit  (act  No.  684,  Lo- 
cal Acts  1907)  were  criminal  proceedings  in 
such  a  sense  as  to  entitle  an  accused  de- 
linquent child  to  a  trial  by  a  constitutional 
jury  of  twelve,  it  was  held  that  so  far  as 
the  statute  authorized  the  determination  of 
the  status  of  the  child,  and  its  commit- 
ment to  the  probation  officer,  or  the  cus- 
tody of  the  keeper  of  one  of  the  industrial 
schools  for  the  purpose  of  education  and 
reformation,  the  proceeding  might  be  said 
not  to  be  a  crimmal  proceeding;  but  that 
a  provision  that,  if  the  child  be  adjudged 
a  aelinquent  child,  the  court  might  place  the 
case  on  trial  and  impose  a  fine,  rendered 
the  proceeding  criminal,  even  though  the 
statute  declared  that  the  proceedings  shall 
not  be  taken  to  be  criminal  proceedings 
in  any  sense;  and  accordingly  that,  in 
providing  for  trial  by  a  jury  of  six,  it  vio- 
lated the  constitutional  provision  for  a 
45  L.R.A.(N.S.)  68 


jury  of  twelve  in  all  courts  of  record  in 
every  criminal  prosecution. 

As     contravening     constitutional     rights 
of   adult    offenders. 

In  Mill  V.  Brown,  31  Utah,  473,  120  Am. 
St.  Rep.  935,  88  Pac.  609,  it  was  held  that 
the  provision  of  the  Utah  juvenile  court 
act  of  1905,  that  where  a  child  shall  be  a 
"delinquent  child,"  as  defined  by  the  act, 
the  parent  responsible  for,  or  by  an^  ac- 
tion encouraging,  causing,  or  contributing 
to,  the  delinquency  of  such  child,  shall  be 
guilty  of  a  misdemeanor,  and  when  a  com- 
plaint is  made  against  him  shall  be  brought 
before  a  juvenile  court  and  be  examined  by 
it,  and  if  guilty,  such  court  may,  upon  his 
conviction,  impose  conditions  on  him,  and 
so  long  as  he  shall  comply  therewith  to  its 
satisfaction  the  sentence  may  be  suspended, 
is  unconstitutional  as  denying  the  right  of 
a  trial  as  for  any  other  crime;  but  that, 
as  such  provision  is  a  mere  excrescence, 
in  one  sense,  on  the  principal  provisions  of 
the  act,  in  no  way  connected  with  it  so 
far  as  it  affects  the  right  to  deal  with 
children,  and  clearly  not  an  inducement  to 
the  enactment  of  the  other  portions  of  the 
act,  its  invalidity  does  not  affect  them. 

St),  also,  in  Robison  v.  Wayne  Circuit 
Judges,  supra,  it  is  held  that  a  constitu- 
tional provision  for  a  jury  of  twelve  in  all 
courts  of  record  was  contravened  by  a  pro- 
vision of  the  juvenile  court  act  of  Detroit 
(act  No.  684,  Local  Acts  1907),  attempting 
to  provide  for  the  trial  of  offenses  against 
children  punishable  as  criminals,  by  a  jury 
of  six;  but  that  the  unconstitutionality  of 
this  provision  does  not  prevent  the  main 
purpose  of  the  statute  from  being  carried 
into  effect. 

As  interfering  with  rights  of  parent. 

The  Louisiana  juvenile  court  act  (Act 
No.  83  of  1908)  providing  that  a  parent 
derelict  in  his  duty  may  be  deprived  of  the 
custody  of  his  child  is  not,  for  that  reason, 
unconstitutional.  United  States  ex  rel. 
Schornbach  v.  Behrendsohn,  197  Fed.  953. 

No  constitutional  right  of  the  parents  is 
violated  by  the  provision  of  a  juvenile  court 
act  authorizing  minors  to  be  taken  from 
their  homes  in  spite  of  the  protest, and  ob- 
jection of  the  parents.  Travis  v.  State,  31 
Ohio  C.  C.  492.  E.  S.  a 
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This  is  not  a  proceeding  according  to  the 
course  ol  the  common  law,  in  which  a 
trial  by  jury  is  guaranteed. 

Ferrier's  Petition,  103  III.  867,  42  Am. 
Rep.  10;  Ward  v.  FarweU,  97  111.  693; 
Ross  V.  Irving,  14  111.  171. 

Farmer,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error,  and  was  sued  out 
in  the  name  of  Elizabeth  Lindsay,  William 
Lindsay,  and  Otoman  Zar-Adusht  Hanish  to 
review  a  decree  entered  by  a  judge  of  the 
circuit  court  of  Cook  county,  sitting  in  the 
branch  known  as  the  juvenile  court.  De- 
fendants in  error  filed  a  plea  denying  the 
right  of  all  of  plaintiffs  in  error  to  the 
writ,  and  an  issue  of  law  was  raised  by  a 
demurrer  to  said  plea.  At  the  last  October 
term,  an  opinion  was  filed  holding  that 
Elizabeth  Lindsay  was  not  entitled  to  the 
writ  or  to  join  in  the  assignment  of  errors, 
but  that  the  other  two  plaintiffs  in  error 
had  a  right  to  sue  out  the  writ  and  have  the 
decr^  reviewed.  Lindsay  v.  Lindsay,  255 
III.  442,  99  N.  E.  608.  DefendanU  in  error 
have  now  joined  in  error  and  filed  briefs  on 
the  merits  of  the  case. 

In  the  former  opinion  appears  the  follow* 
ing  statement* of  the  case:  "On  December 
16, 1911,  defendant  in  error  Charles  R.  Lind- 
say, Jr.,  filed  in  the  juvenile  branch  of  the 
circuit  court  of  Cook  county  a  petition 
charging  that  William  Lindsay,  a  male  child 
under  seventeen  years  of  age,  was  a  depend- 
ent child,  and  did  not  have  proper  parental 
care;  that  his  father  was  dead,  and  he  was 
in  the  care  of  his  mother,  Elizabeth  Lind- 
say, and  Otoman  Zar-Adusht  Hanish;  that 
his  mother  had  neglected  and  failed  to  prop- 
erly care  for  the  said  child;  and  that  she 
was  an  improper  guardian  and  wholly  un- 
able to  care  for,  protect,  train,  and  educate 
said  child,  by  reason  whereof  he  had  become 
a  dependent  child.  Summons  was  issued 
against  the  plaintiffs  in  error  Elizabeth 
Lindsay  and  Hanish,  commanding  them  to 
appear  before  said  court  on  the  4th  day  of 
January,  1912,  and  to  have  the  said  William 
Lindsay  in  open  court.  On  the  same  day 
the  petition  was  filed  (December  15,  1911), 
the  petitioner  filed  his  affidavit  stating  that, 
in  his  belief,  service  of  summons  would  be 
ineffectual  to  secure  the  presence  of  said 
child  in  court,  and  that  he  should  be  taken 
into  custody  forthwith,  'as  his  immediate 
health  and  welfare  are  being  jeopardized  by 
his  present  care  and  custody.'  A  warrant 
was  issued;  and  under  and  by  virtue  of  it 
the  boy  was  taken  by  officers  to  the  Deten- 
tion Home,  where  he  was  placed  in  confine- 
ment. Upon  assurance  being  given  that  he 
would  be  brought  into  court  at  the  time 
set  for  hearing,  the  boy  was  released  and 
turned  over  to  his  mother,  and  with  her 
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went  to  the  home  of  a  Miss  Brauchmann, 
where  they  were  staying  at  the  time,  and 
remained  there  until  the  27th  or  28th  of 
December,  when  they  disappeared.     On  the 
day  of  the  hearing  (January  4, 1912)  Hanish 
filed   an   answer   to    the   petition,   stating, 
under  oath,  that  he  never  had  control  or 
custody  of  said  child,  or  power  to  produce 
him  in  court,  and  had  no  knowledge  of  the 
place  where  the  chUd  was,  or  in  whose  cus- 
tody or  control  he  might  be.    The  court  ap- 
pointed an  attorney  to  represent  the  child, 
and,  in  the  absence  of  Mrs.  Lindsay  and 
child,  proceeded  to  hear  the  testimony  of 
witnesses  upon  the  question  whether  or  not 
the  child  was  dependant  or  had  proper  psr- 
ental  care,  and  also  as  to  the  circumstances 
relating  to  the  disappearance  of  Mrs.  Lind- 
say and  her  boy.    On  January  24th  the  court 
entered  a  decree  defaulting  Mrs.  Lindsay  and 
William  Lindsay,  and  finding  that  said  Wil- 
liam Lindsay  was  a  neglected  and  dependent 
child,   having   no   guardian    of   his   person 
other  than  his  mother,  his  natural  guardian ; 
that  the  father  of  said  child  died  in  Phila- 
delphia in  Novemiber,  1902,  leaving  an  estate 
to   his   said   son,    from   which  an   income, 
amounting  to  $1,200  or  $1,500  per  year,  is 
paid  to  his  mother,  to  be  expended  in  his 
care,  maintenance,  and    education,   by  the 
Girard    Trust    Company    of    Philadelphia, 
guardian  of  the  estate  of  said  child;  that' 
Mrs.  Lindsay  was  not  a  iM*oper  person  to 
have  the  care  and  custody  of  said  child; 
and  that  he  does  not  receive  proper  parental 
care.    The  decree  further  found  that  Hanish 
was  the  head  of  a  religious  organization  to 
promote  the  Mazdaznan  religion;   that  the 
said  religion  purports  to  be  the  teaching  of 
oriental  philosophy  and  religion;  that  Mrs. 
Lindsay  was  a  believer  in  said  religion  and 
its  teachings,  and  recognized  absolute  spir- 
itual and  temporal  power  by  Hanish  over 
her   religious   beliefs,   amounting    to  a  re- 
ligious fanaticism;  that  for  a  year  last  past 
she   had    been   at   divers    places    attending 
functions  of  said  religion,  had  not  kept  the 
boy  in   school,   and  had  permitted   him  to 
reside  and  travel  with  said  Hanish  at  differ- 
ent places  in  and  through  the  United  States 
and  Canada;   and  that  Hanish  was  not  a 
proper   person    to   have   control    over    said 
child.     The  court  appointed  the  petitioner 
and   EUwood   C.  Lindsay,   of   Philadelphia, 
Pennsylvania,  guardians  of  William   Lind- 
sav,  and  authorized  them  to  take  him  into 
their  care  and  custody  wherever  he  may  be 
found,  and  to  present  to  the  proper  court  of 
Philadelphia  a  showing  regarding  the  condi- 
tions   surrounding   said    child,    when    they 
shall  have  secured  his  custody,  'and  abide 
by  the  orders  of  said  court  as  to  such  care 
and    custody.'      The   court   adjudged    Mrs. 
Lindsay   in  contempt  of  court  for  taking 
her  child  and   leaving  the  jurisdiction  of 
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aaid  court.  To  review  thiB  judgment,  a  writ 
of  error  haa  been  sued  out  of  this  court  by 
Ilanish  and  Mrs.  Lindsay,  and  William 
Lindsay,  by  his  next  friend." 

The  residence  of  the  child,  William  Lind- 
say, was  with  his  mother,  in  Pennsylvania 
or  New  York.  It  is  not  clear  in  which  of 
those  states  they  resided;  but  it  is  not  dis- 
puted that  they  were  not  residents  of  this 
state,  but  were  in  the  state  on  a  visit,  or 
temporarily,  when  the  proceeding  was  in- 
stituted in  the  juvenile  branch  of  the  circuit 
court. 

Plaintiffs  in  error  contend:  (1)  That  the 
act  known  as  the  juvenile  court  act  (Kurd's 
Rev.  Stat.  1911,  chap  23,  §§  169-190d)  is  in 
violation  of  the  Federal  Constitution  and 
the  Constitution  of  this  state;  (2)  that 
William  Lindsay  and  his  mother,  being  resi- 
dents of  another  state,  temporarily  stopping 
in  this  state,  were  not  subject  to  the  juris- 
diction of  the  court  in  a  proceeding  under 
the  juvenile  court  act;  and  (3)  that  Wil- 
liam Lindsay  was  not  a  dependent,  neglected, 
or  delinquent  child,  and  his  mother  an  unfit 
person  to  have  custody  and  control  of  him. 
The  principal  grounds  urged  against  the 
validity  of  the  act  are:  (1)  It  creates  a 
new  court,  termed  the  "juvenile  court;"  (2) 
it  denies  the  constitutional  right  of  trial  by 
jury;  (3)  it  reduces  the  child  to  a  state  of 
involuntary  servitude  in  cases  other  than 
as  a  punishment  for  crime;  and  (4)  it  de- 
prives children  and  the  parents  of  children 
of  liberty,  property,  and  the  right  to  the 
pursuit  of  happiness,  without  due  process  of 
law.  Particular  objections  made  to  specific 
sections  of  the  act  are  unnecessary  to  a  de- 
cision of  this  case,  and  will  therefore  receive 
no  discussion. 

We  entertain  no  doubt  of  the  constitution- 
al power  of  the  legislature  to  pass  an  act, 
of  the  character  here  involved,  for  the  pro- 
tection of  dependent,  neglected,  or  delinquent 
children.  Acts  in  many  respects  similar,  in 
principle,  for  the  protection  of  delinquent, 
neglected,  and  dependent  children,  have  ex- 
isted in  some  states  for  years;  but  acts  like 
the  one  here  being  considered  arc  of  com- 
paratively recent  origin.  This  act  wns  orig- 
inally adopted  in  1899,  and  is  said  by  the 
editor  of  the  eleventh  and  latest  edition  of 
Wharton's  Criminal  Law  to  be  the  first  ju- 
venile court  act,  as  such  acts  are  now  gener- 
ally known,  adopted  by  any  state.  Similar 
acts  have  since  been  adopted  by  several  other 
states,  and  have  been  uniformly  sustained  as 
valid  legislation,  except  in  the  state  of 
Michigan,  where  the  acts  held  invalid  were 
subject  to  objections  not  found  in  our  stat- 
ute. Our  statute  and  those  of  a  similar 
character  treat  children  coming  within  their 
provisions  as  wards  of  the  Ktate,  to  be  pro- 
tected, rather  than  as  criminals,  to  be  pun- 
ished, and  their  purpose  is  to  save  them 
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from  the  possible  effects  of  delinquency  and 
negleot  liable  to  result  in  their  leading 
criminal  career.  The  purpose  of  such  legis- 
lation is,  we  think,  rightfully  claimed  to  be 
unquestionably  in  advance  of  previous  legis- 
lation dealing  with  children  as  criminals. 

Our  statute  does  not,  as  contended,  create 
a  new  court  unauthorized  by  the  Constitu- 
tion The  decree  which  this  writ  of  error  is 
sued  out  to  review  was  rendered  by  a  judge 
of  the  circuit  court  of  Cook  county,  desig- 
nated by  the  other  judges  of  said  court,  pur- 
suant to  authority  conferred  by  the  act,  to 
hear  causes  arising  under  said  act.  The 
judge  so  sitting  is  a  circuit  judge,  and  the 
court  in  which  tiie  proceedings  were  held  is 
a  circuit  court.  The  legislature  of  Pennsyl- 
vania passed  an  act  of  defining  the  powers  of 
the  several  courts  oi  quarter  sessions  of  the 
peace  with  reference  to  the  care,  treatment, 
and  control  of  dependent,  neglected,  incor- 
rigible, and  delinquent  children  under  the 
age  of  sixteen  years.  The  validity  of  the  act 
came  before  the  supreme  court  of  that  state, 
and  one  of  the  objections  urged  to  it  was 
that  it  provided  for  an  unconstitutional  tri- 
bunal. The  supreme  court  said  the  act  did 
not  create  a  new  court;  that  the  court  of 
quarter  sessions  was  a  constitutional  court; 
and  the  legislature  recognizing  it  as 
an  appropriate  one  upon  which  to  confer 
jurisdiction  in  the  care  of  neglected  and  un- 
fortunate children,  recognized  by  the  state 
as  its  wards,  and  requiring  its  protection, 
had  the  constitutional  power  to  confer  such 
jurisdiction  upon  that  court.  Com.  v. 
Fisher,  213  Pa.  48,  62  Atl.  198,  6  Ann.  Cas. 
92.  Our  statute  gives  circuit  and  county 
courts  concurrent  jurisdiction  in  cases  aris- 
ing under  it;  and,  while  it  provides  that  the 
court  exercising  the  powers  and  jurisdiction 
conferred  by  the  act  may  for  convenience 
sake  be  called  juvenile  court,  it  does  not 
create  a  new  court,  but  delegates  powers  to 
constitutional  courts  already  existing.  The 
prerogative  of  the  state,  arising  out  of  its 
power  and  duty,  as  parens  patruB,  to  protect 
the  interests  of  infants,  has  always  been  ex- 
ercised by  courts  of  chancery.  In  Wellesley 
V.  Wellesley,  2  Bligh,  N.  R.  142,  1  Dow  ft  C. 
152,  Lord  Redesdale  said  the  right  of  a 
chancellor  to  exercise  such  powers  had  not 
been  questioned  in  one  hundred  and  fifty 
years.  This  jurisdiction  is  by  the  juvenile 
court  act  conferred  upon  juvenile  courts. 
Witter  V.  Cook  County,  266  111.  616,  100  N. 
E.  148. 

Section  2  of  the  act  under  consideration 
authorizes  a  trial  by  a  jury  of  six  upon  the 
demand  of  any  person  interested,  or  the 
judge  may,  of  his  own  motion,  order  a  jury 
of  the  same  number  to  try  the  case.  This,  it 
is  claimed,  is  not  such  a  jury  as  the  Consti- 
tution guarantees. 

This  contention  of  plaintiffs  in  error,  and 


916 


ILLINOIS  SUPR£M£  GOURT. 


Fkb. 


alio  the  contention  that  the  act  deprives  the 
child  of  his  right  to  personal  liberty,  were 
decided  contrary  to  the  position  of  plaintiffs 
in  error  in  Ferrier's  Petition,  103  111.  367, 
43  Am.  Rep.  10,  and  McLean  County  v. 
Humphreys,  104  111.  378.  In  the  Ferrier 
Case,  Winifred  Breen,  a  girl  nine  years  old, 
was  found  to  be  a  truant  from  school,  with- 
out proper  parental  care,  and  in  imminent 
danger  of  ruin  and  harm.  In  a  proceeding 
in  the  county  court  under  "An  Act  to  Aid 
Industrial  Schools  for  Girls,"  passed  in 
1879  (Hurd's  Rev.  Stat.  1911,  chap.  122,  §§ 
320~333a),  she  was  committed  to  an  indus- 
trial school  for  girls  at  Evanston,  and  one 
of  the  vice  presidents  of  the  school  was  ap- 
pointed her  guardian,  in  accordance  with 
the  provisions  of  the  act.  That  act  author- 
ized a  trial  by  a  jury  of  six.  It  was  con- 
tended in  this  court  that  the  act  violated  the 
constitutional  provision  that  no  person 
should  be  deprived  of  liberty  without  due 
process  of  law.  This  court  held  that  the 
jurisdiction  conferred  by  the  act  upon  the 
county  court  was  the  same  character  of 
jurisdiction  exercised  by  the  courts  of  chan- 
cery over  the  persons  and  property  of  in- 
fants, having  its  foundation  in  the  preroga- 
tive of  the  state  flowing  from  its  general 
power  and  duty,  as  parens  patria;,  to  pro- 
tect those  who  have  no  other  lawful  pro- 
tector. The  court  said:  ''The  right  to 
liberty,  which  is  guaranteed,  is  not  that  of 
rntire  unrestrainedness  of  action.  Civil  gov- 
ernment in  itself  implies  an  abridgment 
of  natural  liberty.  'Civil  liberty,  which  is 
that  of  a  member  of  society,  is  no  other  than 
natural  liberty,  so  far  restrained  by 
human  laws  ( and  no  farther )  as  is  necessary 
and  expedient  for  the  general  welfare.'  1 
Bl.  Com.  125.  It  is  not  natural,  but  civil, 
liberty  of  which  a  person  may  not  be  de- 
prived without  due  process  of  law.  There 
are  restrictions  imposed  upon  personal  lib- 
erty which  spring  from  the  helpless  or  de- 
pendent condition  of  individuals  in  the  vari- 
ous relations  of  life,  among  them  being 
those  of  parent  and  child,  guardian  and 
ward,  teacher  and  scholar.  There  are  well- 
recognized  powers  of  control  in  each  of 
these  relations  over  the  actions  of  the  child, 
ward,  or  scholar,  which  may  be  exercised. 
These  are  legal  and  just  restraints  upon  per- 
sonal liberty,  which  the  welfare  of  society 
demands,  and  which ^  where  there  is  no  abuse, 
entirely  consist  with  the  constitutional  guar- 
anty of  liberty.  See  Cooley,  Const.  Lim. 
.339,  342.  We  find  here  no  more  than  such 
proper  restraint  which  the  child's  welfare 
and  the  good  of  the  community  manifestly 
require,  and  which  rightly  pertains  to  the 
relations  above  named,  and  find  no  such 
invasion  of  the  right  to  personal  liberty  as 
requires  us  to  pronounce  this  statute  to  be 
unconstitutional."  On  the  trial  of  the  case 
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before  the  county  court,  a  juiy  of  twelve 
men  was  demanded  and  was  denied.  The 
statute,  as  we  have  said,  provided  for  trial 
by  a  jury  of  six.  Upon  this  question  the 
court  said:  "The  constitutional  provision 
that  'the  right  of  trial  by  jury,  as  hereto- 
fore enjoyed,  shall  remain  inviolate,'  does 
not  apply.  This  is  not  a  proceeding  accord- 
ing to  the  course  of  the  common  law,  in 
which  the  right  of  a  trial  by  jury  is  guar- 
anteed, but  the  proceeding  is  a  statutory 
one,  and  the  statute,  too,  enacted  since  the 
adoption  of  the  Constitution.  There  was 
not,  at  the  time  of  such  adoption,  the  enjoy- 
ment of  a  jury  trial  in  such  a  case.  In  ref- 
erence to  this  subject,  generally.  Judge 
Cooley,  in  his  work  on  Constitutional  Limi- 
tations, p.  319,  remarks:  'But  in  those 
cases  which  formerly  were  not  triable  by 
jury,  if  the  legislature  provide  for  such  a 
trial  now,  they  may  doubtless  create  for  the 
purpose  a  statutory  tribunal  composed  of 
any  number  of  persons,  and  no  question  of 
constitutional  power  or  right  could  arise.'  " 
McLean  County  v.  Humphreys,  supra, 
arose  under  the  same  act  of  1879,  and  its 
validity  was  again  attacked  in  this  court. 
The  court  said:  "It  would  be  difficult  to 
conceive  of  a  class  of  persons  that  more  im- 
peratively demands  the  interposition  of  the 
state  in  their  behalf  than  those  we  have 
just  enumerated,  and  for  whose  benefit  the 
act  under  consideration  was  adopted;  and 
it  would  be  a  sad  conunentary  on  our  state 
government,  if  it  is  true,  as  is  contended, 
there  is  no  constitutional  power  in  the  legis- 
lature to  provide,  by  suitable  legislation, 
for  their  education,  control,  and  protection. 
It  is  the  unquestioned  right  and  imperative 
duty  of  every  enlightened  government,  in  its 
cliaracter  of  parens  patrice,  to  protect  and 
provide  for  the  comfort  and  well-being  of 
such  of  its  citizens  as,  by  reason  of  infancy, 
defective  understanding,  or  other  misfortune 
or  infirmity,  are  unable  to  take  care  of 
themselves.  The  performance  of  this  duty 
is  justly  regarded  as  one  of  the  most  impor- 
tant of  governmental  functions,  and  all  con- 
stitutional limitations  must  be  so  under- 
stood and  construed  as  not  to  interfere  with 
its  proper  and  legitimate  exercise.  We  per- 
ceive no  force  in  the  objection  that  the  act 
in  question  is  an  infringement  upon  the 
personal  liberty  of  the  citizen,  as  guaran- 
teed by  the  Constitution.  The  restraints 
which  the  act  imposes  are  only  such  as  are 
essential  to  the  comfort  and  well-being  of 
the  unfortunate  class  of  persons  who  are 
brought  within  its  provisions.  All  govern- 
mental and  parental  care  necessarily  imposes 
more  or  less  wholesome  restraint;  and  we 
see  nothing  in  the  act  which  looks  beyond 
this.  Assuming,  then,  as  we  do,  the  legis- 
lature has  the  right  to  provide  for  the  edu- 
cation, support  and  control  of  these  unfor* 
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tunate  beings,  it  clearly  has  the  right  also 
to  provide  the  necessary  instrumentalities 
or  agencies  for  the  accomplishment  of  these 
objects." 

We  have  quoted  extensively  from  those 
two  cases  because  the  principles  involved  in 
them  are  similar  to  those  involved  in  this 
case,  add  we  think  they  answer  the  objec- 
tions here  made  to  the  juvenile  court  act. 

Since  1899,  several  states  have  passed  acts 
known  as  juvenile  court  acts.  In  Pennsyl- 
vania, Florida,  Utah,  and  Idaho,  the  validity 
of  such  acts  has  been  passed  upon  and  sus- 
tained by  the  supreme  courts  of  those  states. 
Com.  V.  Fisher,  213  Pa.  48,  62  Atl.  198,  5 
Ann.  Cas.  92;  Pugh  v.  Bowden,  64  Fla.  302, 
45  So.  499,  14  Ann.  Cas.  816;  Mill  v.  Brown, 
31  Utah,  473,  120  Am.  St.  Rep.  935,  88  Pac. 
600;  Re  Sharp,  15  Idaho,  120,  18  L.R.A. 
(N.S.)  886,  96  Pac.  563.  Acts  of  other 
states,  not  known  as  juvenile  court  acts, 
but  authorizing  the  state  to  take  the  custody 
of  neglected,  abandoned,  and  delinquent 
children,  and  commit  them  to  institutions 
established  and  maintained  for  their  care, 
and  authorizing  them  to  be  placed  in  good 
homes,  to  be  selected  by  those  to  whose  cus- 
tody they  were  committed,  have  been  fre- 
quently before  the  courts,  and  have  almost 
uniformly  been  sustained.  Some  of  the  cases 
are  Whalen  v.  Olmstead,  61  Conn.  263,  16 
L.R.A.  693,  23  Atl.  964;  State  ex  rel.  Bethell 
V.  Kilvington,  100  Tenn.  227,  41  L.R.A.  284, 

45  S.  W.  433 ;  State  ex  rel.  Olson  v.  Brown, 
50  Minn.  353,  16  L.RJ^.  691,  36  Am.  St.  Rep. 
651,  52  N.  W.  935;  Children's  Guardians  v. 
Shutter,  139  Ind.  268,  31  L.R.A.  740,  34  N.  E. 
665;  Jarrard  v.  State,  116  Ind.  98,  17  N.  £. 
912;  Re  KeUy,  152  Mass.  432,  25  N.  £.  615; 
Famham  v.  Pierce,  141  Mass.  203,  55  Am. 
Rep.  462,  6  N.  £.  830.  See  also  chapter  on 
juvenile  courts  in  the  eleventh  edition  of 
Wharton's  Criminal  Law. 

It  is  further  contended  the  evidence  does 
not  sustain  the  finding  of  the  decree  that 
William  W.  Lindsay  was  a  dependent  child. 
The  petition  filed  in  this  case  alleged  that 
William  W.  Lindsay  was  a  dependent  child 
in  that  he  did  not  have  proper  parental  care. 
It  is  further  alleged  that  his  father  was 
dead,  and  he  was  in  the  custody  or  control 
of  bis  mother,  Elizabeth  Lindsay,  and 
Hanish;  that  his  mother  had  wholly  neg- 
lected and  failed  to  properly  care  for  him; 
that  she  was  an  improper  guardian,  and 
wholly  unable  to  care  for,  protect,  train, 
and  educate  said  child,  by  reason  of  which 
he  had  become  dependent.  Defendants  in 
error  do  not  contend  that  there  is  anything 
in  the  character  or  disposition  of  the  boy 
that  would  make  him  amenable  to  the  laws 
respecting  delinquent  children.  The  evi- 
dence shows  that  he  is  a  modest,  unassuming 
boy,  twelve  years  of  age,  without  any  bad 
habits,  and  no  apparent  evil  tendenoies,  de- 
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voted  to  his  mother,  and  obedient  to  her 
wishes.    Hia  father  died  when  he  was  three 
years  of  age,  and  since  that  time  he  has  been 
under  his  mother's  care,  and  has  lived  with 
her.    He  receives  an  income  of  from  $1,200 
to  $1,600  per  year  from  his  father's  estate, 
which    is    under    the    management    of    the 
Girard  Trust  Company  of  Philadelphia;  the 
income  being  paid  to  Mrs.  Lindsay  for  the 
boy's  support  and  maintenance.    Mrs.  Lind- 
say and  her  boy  have  lived  in  various  places 
since  the  death  of  the  boy's  father,  and  have 
traveled  to  some  extent  abroad.     In  1910, 
while  residing  in  New  York  city,  Mrs.  Lind- 
say became  a  follower  of  Otoman  Zar-Adusht 
Hanish  and  a  member  of  the  religious  or- 
ganization of  which  he  was  the  leader.    This 
organization  maintains   temples   or   places 
of  worship  in  Los  Angeles,  New  York  city, 
Chicago,  Lowell,  Montreal,  and  in  some  for- 
eign countries,  and  purports  to  teach  what 
is  called  the  Mazdaznan  religion.    It  is  the 
connection   of  Mrs.   Lindsay  with  this   re- 
ligious society,  and  the  association  of  the 
boy  with  Hanish,  that  afford  basis  for  the 
allegation   in  the  petition  that  she   is  an 
improper  guardian  of   her  boy.     Tlie   evi- 
dence shows  that  while  Mrs.  Lindsay  lived 
in  New  York  city,  and,  about  six  months 
after  she  became  a  member  of  the  Mazdaznan 
religious  society,  Hanish  stayed  at  her  home 
about  ten  days.     At  the  same  time  a  Mrs. 
Hilton   and  daughters  were  residing  with 
Mrs.   Lindsay.     Later  Hanish  spent  three 
weeks  at  the  home  of  Mrs.  Lindsay,  and 
during  that  time  Miss  Brauchmann  and  Mr. 
Hesbie  were  staying  there  also.     The  boy 
went  on  one  occasion  from  New  York  city  to 
Montreal  to  see  Hanish,  staying,  while  there, 
with  a  Mr.  Malley,  a  member  of  the  society, 
and  from  there  went  to  Lowell,  Massachu- 
setts, to  attend  services  at  the  temple.    In 
1911,  while  Hanish  was  in  California,  the 
boy  was  sent  to  him,  traveling  alone.    To- 
gether they  visited  San  Diego,  Los  Angeles, 
San  Francisco,  Seattle,  Salt  Lake  City,  Port- 
land, and  then  returned  to  Chicago.    On  part 
of  the  return  journey  they  were  accompanied 
by  Maurice  Clemens,  a  young  man  employed 
by  Hanish  in  connection  with   his   temple 
services.  While -on  this  trip,  which  occupied 
about   seven   weeks,   Hanish   and    the   boy 
sometimes  occupied  the  same  room  and  also 
slept  together.    The  boy  took  no  part  in  the 
services  at  the  temple,  and  was  not  employed 
by  Hanish.    On  his  travels  over  the  country, 
his  expenses  were  paid  by  his  mother.    The 
evidence  shows  that  Mrs.  Lindsay  attended 
the  services  at  different  times  at  the  temples 
in  Lowell,  Montreal,  and  New  York  city,  and 
was  on  a  visit  to  Chicago  for  that  purpose 
when   the  petition  was   filed  in   this  case. 
She  appears  to  be  a  woman  of  culture  and 
refinement,  and  of  more  than  ordinary  in- 
telligence.    There  is  evidence  showing  that 
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•he  has  great  faith  in  Haniah  aa  the  head  of 
the  Mazdaznaa  religion,  and  ia  a  finn  be- 
liever in  the  doctrines  taught  by  him;  but, 
aaide  from  that,  there  is  no  evidence  that 
she  IB  in  any  way  an  unfit  or  improper  per- 
son to  have  the  care  and  custody  of  her  boy. 
She  seems  to  be  deeply  attached  to  him,  and 
very  solicitous  in  regard  to  his  health  and 
welfare.  She  may  have  been  misguided  in 
her  religious  views  and  mistaken  as  to  the 
best  method  of  educating  and  training  her 
boy;  but  we  search  the  record  in  vain  for 
evidence  that  he  lacked  food,  clothing,  or 
shelter,  or  was  being  reared  in  immoral  or 
indecent  surroundings. 

Defendants  in  error  introduced  in  evidence 
a  book  written  find  published  under  the  su- 
pervision of  Hanish,  called  ''Inner  Studies,'' 
a  philosophical  and  medical  treatise  on 
health  and  hygiene,  and  the  treatment  of 
disease  according  to  the  tenets  of  the  Maz* 
daznan  religion,  which,  it  is  claimed,  shows 
that  its  author  is  a  man  of  perverted  ehar- 
acter  and  morally  unfit  to  associate  with  a 
boy  of  the  age  of  William  W.  Lindsay.  A 
copy  of  this  book  was  found  in  the  room 
occupied  by  Mrs.  Lindsay  at  the  home  of  her 
sister,  in  New  York  city,  about  a  year  after 
she  had  used  the  room;  but  it  is  not  shown 
that  either  Mrs.  Lindsay  or  the  boy 
had  ever  seen  or  read  the  book.  The 
book  certainly  cannot  be  commended  for 
perusal  by  anyone;  but  in  the  absence 
of  evidence  that  its  principles  were  be- 
ing taught  to  the  boy,  or  that  he  had 
access  to  it,  we  would  not  be  justified  in 
concluding  that  association  with  its  author 
would  show  such  a  lack  of  parental  care  as 
to  make  the  boy  dependent,  within  the 
meaning  of  this  statute.  There  is  no  proof 
in  the  record  that  the  Mazdaznan  religion 
is  an  immoral  religion,  or  that  Hanish  him- 
self is  an  immoral  man,  or  engaged  in  im- 
moral practices.  Nor  is  there  any  proof  that 
in  his  relations  with  the  boy  or  the  boy's 
mother  he  was  guilty  of  any  conduct  that 
rendered  him  an  unfit  associate. 

The  purpose  of  this  statute  is  to  extend  a 
protecting  hand  to  unfortunate  boys  and 
girls  who,  by  reason  of  their  own  conduct, 
evil  tendencies,  or  improper  environment, 
have  proven  that  the  best  interests  of  so- 
ciety, the  welfare  of  the  state,  and  their 
own  good  demand  that  the  guardianship  of 
the  state  be  substituted  for  that  of  natural 
parents.  To  accomplish  that  purpose,  the 
statute  should  be  given  a  broad  and  liberal 
construction;  but  it  should  not  be  held  to 
extend  to  cases  where  there  is  merely  a 
difTerenoe  of  opinion  as  to  the  best  course 
to  pursue  in  rearing  a  child.  There  should 
be  evidence  of  neglect,  abandonment,  inca- 
pacity, or  cruelty  on  the  part  of  the  parent, 
or  that  the  child  is  being  exposed  to  im-  ' 
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morality  and  vice.  The  right  of  parents  to 
the  lociety  of  their  offspring  ia  inherent, 
and  courts  should  not  violate  that  right 
upon  slight  pretext,  nor  unless  it  is  clearly 
for  the  best  interests  of  the  child  to  do  so. 

We  do  not  so  find  the  evidence  in  this 
case,  and  for  that  reason  the  decree  of  the 
Circuit  Court  is  reversed.  * 

Decree  reversed. 
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CITY  OF  WAUKEGAN,  Appt., 

V. 

EDWARD  P.  DE  WOLF  et  al. 

(258  111.  374,  101  N.  E.  532.) 

Appeal  —  agreed  statement  of  facte  -~ 
▼alidity  of  local  improvement. 

1.  An  agreed  statement  of  facts  may  \m 
certified  to  the  supreme  court  for  ita  opin- 
ion as  to  whether  or  not  a  viaduct  in  a 
street  is  a  local  improvement  for  which 
abutting  property  may  be  assessed,  under 
a  statute  permitting  parties  to  any  pro- 
ceeding to  make  an  agreed  case  containing 
the  points  of  law  at  issue  between  them  to 
be  certified  to  the  appellate  court,  and  pro- 
viding that  the  cause  shall  proceed  in  tbe 
same  manner  as  if  a  full  record  had  been 
certified. 

Pnbltc  improvement  —  local  aasessment 
—  Tladnct. 

2.  A  viaduct  to  carry  the  principal 
street  of  a  city  across  a  gulch  which  dis- 
connects one  part  of  the  city  from  another 
and  prevents  travel  along  the  street  is  not 
a  local  improvement  the  cost  of  which  can 
be  met  by  local  assessment,  although  the 
improvement  wiU  benefit  adjoining  prop- 
erty more  than  that  at  a  distance. 

Tax  —  assessment  «  review  by  oonrte. 

3.  The  decision  of  municipal  authorities 
that  an  improvement  is  local,  the  cost  of 
which  may  be  met  by  special  assessments, 
is  subject  to  review  by  the  courts. 

(Vickers,  J.,  dissents.) 

(April  19,  1913.) 

\ot€.  —  May  coat  of  bridge  he  assessed 
against  property  benefited. 

Where  the  benefits  derived  from  the  erec- 
tion of  a  bridge  are  local  in  their  character, 
and  the  purpose  and  effect  of  the  building 
of  the  bridge  is  to  improve  a  particular 
locality,  it  seems  that  its  cost  may  prop- 
erly be  assessed  specially  against  the  local- 
ity benefited.  But  where  the  erection  of 
the  bridge  is  for  the  benefit  of  the  public 
generally  it  is  held  that  the  expense  should 
be  borne  by  the  public. 

Thus,  in  Re  Saw  Mill-run  Brid^,  85  Pa. 
163,  it  was  held  that  the  erection  of  a 
bridge  over  a  stream  which  crossed  a  pub- 
lic highway  of  a  city,  to  replace  a  former 
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APPEAL  by  the  City  from  a  judgment  of 
the  County  Court  for  Lake  County  sus- 
taining objections  to  the  filing  of  a  peti- 
tion for  the  confirmation  of  a  special  assess- 
ment to  pay  the  cost  of  constructing  a  via- 
duct over  a  ravine.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Arthur  Bulk  ley  for  appellant. 

Messrs.  Heydecker  &  Parmalee, 
Claire  C.  Sdwards,  and  Cooke,  Pope,  & 
Pope,  for  appellees: 

Whether  the  proposed  improvement  is  in 
fact  a  local  improvement  is  for  the  courts 
to  determine,  and  merely  designating  it 
a  local  improvement  will  not  make  it  such, 
unless  its  character  and  nature  is  such 
in   fact. 

Wilson  V.  Sanitary  Dist.  133  111.  443,  27 


N.  E.  203;  Morgan  Park  v.  Wiswall,  155 
111.  262,  40  N.  £.  611;  Hewes  v.  Glos,  170 
111.  436,  48  N.  E.  922;  Ewart  v.  Western 
Springs,  180  III.  318,  54  N.  E.  478;  Loeffler 
V.  Chicago,  246  HI.  43,  92  N.  £.  586,  20 
Ann.  Cas.  335;  Illinois  C.  R.  Co.  v.  Deca- 
tur, 154  111.  173,  38  N.  E.  626. 

The  term  "local  improvement"  is  one 
which  has  been  recognized  as  applying  in 
cities  and  incorporated  towns  to  the  open- 
^^i>»  grading,  paving,  or  otherwise  improv- 
ing streets  and  alleys,  making  sidewalks, 
constructing  drains  and  sewers,  and  other 
improvements  of  such  character, — such  im- 
provements as  are  designed  to  be  beneficial 
to  the  locality  where  made. 

Ibid. 

The    improvement   in   question   is   not   a 


structure,  was  not  a  local  improvement  the 
expense  of  which  could  be  assessed  against 
the  adjoining  property,  but  was  an  im- 
provement that  served  an  essential  public 
purpose,  which  was  chargeable  to  the  gen- 
eral public.  The  court  said:  ''Unlike  a 
sewer  and  unlike  a  highwav  in  front  of 
a  merchant's  store  or  a  tradesman's  shop, 
a  peculiar  local  advantage  derived  from 
the  bridge  would  have  to  be  conjectured  by 
the  viewers,  and  the  extent  of  that  advan- 
tage Would  be  the  subject  of  a  second  guess. 
The  uniform  rates  fixed  for  all  varieties 
and  classes  of  properties  on  the  line  of  the 
same  street  must  have  been  necessarily  un- 
equal, and  therefore  essentially  unjust.  The 
construction  of  a  street  or  a  sewer  im- 
proves all  the  lots  along  its  line  in  the 
same  way  and  to  the  same  proportionate 
extent.  The  erection  of  a  bridge  increases 
facilities  for  travel  which  may  materially 
and  immediately  improve  the  business  of  a 
baker,  a  butcher,  the  proprietor  of  a  hotel, 
or  the  keeper  of  a  livery  stable,  without 
affecting  in  any  possible  way  either  the 
business  or  the  property  of  many  classes 
of  mechanics,  laborers,  and  men  of  busi- 
ness. The  difficulties  and  embarrassments 
inherently  involved  in  the  application  to 
such  a  subject  of  the  statutory  provisions 
regarding  sewers  and  streets  would  seem  to 
be  insuperable.  .  .  .  Sawmill  run  crosses 
a  public  highway  of  the  city.  The  bridge 
over  it  was  built  in  the  line  of  this  high- 
way, in  which  every  inhabitant  of  Pitts- 
burgh may  have  some  interest,  and  every 
citizen  of  Allegheny  county  and  of  the  com- 
monwealth is  e)ifitled  to  assert  some  right. 
In  such  an  improvement,  surely  no  citizen 
can  have  exclusively  private  right,  and  he 
can  scarcely  have  any  definite  private  inter- 
est. The  bridge  was  constructed  to  serve 
an  apparent  and  essential  public  purpose, 
and  to  impose  the  cost  of  it  on  individuals 
selected  out  of  the  mass  of  the  commun- 
ity on  any  conceivable  rule  that  viewers 
could  adopt  would  be  placing  of  public  bur- 
dens on  private  shoulders." 

And  see  Louisville  &  N.  R.  Co.  v.  East 
St.  Louis,  134  111.  656,  25  N.  E.  062,  set 
out  by  the  court  in  Wai^kegan  v.  Dewolf. 
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And  in  Osborne  v.  Mecklenburg  County, 
82  N.  C.  400,  it  was  held  that  the  construc- 
tion and  repair  of  bridges  over  large 
streams  and  rivers  devolves  upon  the  coun- 
ty authorities,  and  that  taxes  levied  for 
such  purposes  were  properly  levied  by  the 
county  commissioners  upon  all  taxable 
property,  as  well  within  as  without  the 
limits  of  cities. 

So,  where  land  is  taken  to  open  a  street 
for  an  approach  to  a  proposed  bridge  the 
construction  of  which  is  a  great  public  im- 
provement, and  is  not  taken  for  the  im- 
provement of  the  neighborhood,  benefits  can* 
not  be  assessed  against  the  owners  of  prop- 
erty in  the  vicinitv.  Re  Walnut  Street, 
10  Pa.  Co.  Ct.  173.* 

And  under  §  908  of  the  charter  of  Min- 
neapolis, providing  that  all  bridges  cross- 
ing railway  tracks  and  the  approaches 
thereto  shall  be  built,  maintained,  and  kept 
in  repair  by  the  city  as  a  general  city 
charge,  construed  with  reference  to  other 
provisions  of  the  charter,  it  was  held  tha^ 
the  expense  of  repairing  an  immediate  ap- 
proach to  a  railroad  bridge  should  be  as- 
sessed as  a  general  city  charge,  and  not  by 
local  assessment.  State  v.  Smith,  99  Minn. 
59,  108  N.  W.  822. 

And  in  Bloomington  v.  Chicago  &  A.  R. 
Co.  134  111.  451,  26  N.  E.  366,  it  was  held 
that  §  1,  chap.  24,  art.  9,  of  the  Revised 
Statutes,  gave  the  city  of  Bloomington  no 
power  by  special  taxation  to  provide  for 
the  building  of  a  railroad  bridge  over  a 
street  crossing  as  a  local  improvement. 

And  in  this  case  an  ordinance  providing 
for  the  building  of  a  street  crossing  and 
the  building  of  a  railroad  bridge  over  it, 
and  which  attempted  to  subject  the  rail- 
road's abutting  property,  which  was  in  no 
way  benefited  by  the  improvement,  to  a 
special  tax  for  its  payment,  was  held  un- 
reasonable and  void. 

In  Hcffner  v.  Cass  k  Morgan  Counties, 
193  111.  439,  58  L.R.A.  353,  62  N.  E.  201, 
it  was  held  that  the  cost  of  replacing  a 
county  bridge  necessarily  removed  by 
drainage  commissioners  in  the  prosecution 
of  their  work  was  not  within  a  constitu- 
tional provision  that  the  cost  of  the  drain- 
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local  improyement  M  contemplated  by  the 
statute. 
Ibid. 

Cartwrlfifht,  J.,  delivered  the  opinion 
of  the  court: 

The  city  of  Waukegan,  appellanti  filed 
its  petition  in  the  county  court  of  Lake 
county,  asking  the  court  to  confirm  a  spe- 
cial assessment  to  pay  the  cost  of  construct- 
ing a  viaduct.  The  court  sustained  an  ob- 
jection of  the  appellees  that  the  proposed 
work  did  not  constitute  a  local  improve- 
ment, and  dismissed  the  petition.  The  case 
is  stated  by  counsel  for  appellant  as  fol- 


lows: "This  ifl  a  case  wherein  Genesee 
street,  the  chief  business  thoroughfare  of 
the  city  of  Waukegan,  became  severed  into 
two  parts  by  the  closing,  on  account  of  di- 
lapidation, of  an  old  structure  spanning  a 
ravine  which  bisects  said  street.  To  re- 
store the  continuity  of  the  street  and  other- 
wise improve  the  same  the  city  council  of 
Waukegan  passed  an  ordinance  providing 
for  the  grading  of  that  portion  of  the  street 
abutting  upon  the  brink  of  the  ravine,  and 
also  for  the  carrying  of  said  pavement 
across  the  ravine  over  a  viaduct,  to  be  con- 
structed of  reinforced  concrete/'  The  error 
assigned  is  that  the  court  erred  in  holding 


age  work  should  be  paid  for  by  special 
taxation  upon  the  property  benefited  there- 
by; the  court  remarking  that  it  did  not 
appear  that  the  building  of  the  new  bridge 
was  of  any  special  benefit  in  draining  the 
lands,  but  that  it  was  of  general  benefit 
to  the  public,  and  that  the  cost  of  it  might 
well  be  required  to  be  paid  out  of  the  pub- 
lic revenue  of  the  county. 

In  Denver  v.  Kennedy,  33  Colo.  80,  80 
Pac.  122,  467,  it  was  held  that,  in  the  ab- 
sence of  constitutional  restrictions,  munic- 
ipal authorities  have  the  right,  when  law- 
fully authorized,  to  direct  that  the  expense 
of  public  improvement  shall  be  assessed 
against  the  real  estate  especially  benefited 
thereby.  The  court  said:  "The  only  lim- 
itation upon  this  authority,  or,  perhaps, 
more  accurately  speaking,  the  rule  which 
the  municipal  authorities  must  observe,  is 
that  the  property  assessed  is  specially  bene- 
fited. Special  assessments  for  a  public  im- 
provement are  upheld  upon  the  theory  that 
the  burden  thereby  imposed  is  equivalent 
to  the  special  benefits  inuring  to  tne  prop- 
erty assessed  to  defray  the  expense  of  such 
improvement.  25  Am.  ft  Eng.  £nc.  Law,  2d 
ed.  1168.-  The  essential  element  of  a  local 
improvement  is,  as  the  term  implies,  that 
it  shall  benefit  the  property  on  which  the 
cost  tliereof  is  assessed,  in  a  manner  local 
in  its  nature,  and  which  does  not  attach  to 
other  property  of  a  like  character." 

And  in  this  case  under  the  charter  of  the 
city  of  Denver,  providing  that  the  board  of 
public  works  might  order  the  construction 
of  viaducts,  and,  unless  otherwise  directed 
by  the  city  authorities,  might  assess  the 
cost  of  construction  against  the  district 
benefited  thereby,  where  a  viaduct  construct- 
ed across  a  river  and  railroad  in  the  city 
furnished  a  certain  section  of  the  city  a 
more  desirable  and  convenient  means  of 
travel  than  other  structures,  it  was  held 
that  the  act  of  the  city  authorities  creating 
a  viaduct  district  of  such  section  should  be 
upeld. 

And  it  was  held  that  the  city  authorities 
might  divide  the  viaduct  district  into  sub- 
districts,  and  in  each  subdistrict  assess 
the  parcels  of  land  of  the  same  size  at  a 
uniform  rate,  where  they  endeavored  to 
apportion  the  cost  to  the  different  parcels 
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of  real  estate  in  the  district  in  proportion 
as  they  were  benefited,  and  took  into  con- 
sideration the  relative  position  of  the  prop- 
erty  to  the  viaduct  and  the  line  of  travel 
which  would  be  followed.    Ibid. 

And  the  court  further  held  that  the  pro- 
vision of  the  charj^er  that  the  cost  of  con- 
struction of  viaducts  should,  unless  other- 
wise ordered,  be  assessed  upon  all  the  real 
estate  benefited,  meant  the  district  specially 
benefited,  and  that  it  was  not  invalid  on 
the  ground  that  it  gave  the  city  authorities 
unlimited  power  to  assess  the  expense  to 
particular  property  without  regard  to  spe- 
cial benefits.     Ibid. 

It  has  been  held  that  where  a  part  of 
a  city  charter  confers  authority  upon  the 
city  to  levy  special  assessments,  and  pro- 
vides that  "such  assessments  may  be  made 
for  bridging  any  street,''  the  city  may  levy 
special  assessments  upon  property  benefited 
to  cover  the  expense  of  bridging  a  street 
over  a  railroad,  although  the  city  is  also 
authorized  to  bridge  the  street  where  it  was 
crossed  by  the  railroad.  State  ex  rel.  Bun- 
nell V.  Ensign,  54  Minn.  372,  56  N.  W.  41. 

In  People  ex  rel.  Curtis  v.  Rochester, 
54  N.  Y.  507,  it  was  held  that  the  provision 
of  the  Laws  of  1861,  p.  280,  §  41,  giving 
the  city  council  of  Rochester  power  "to 
require  the  owners  or  occupants  of  any 
mill  race  within  the  said  city  to  cover  the 
same  with  bridges  or  arches,  to  be  con- 
structed with  such  material  as  the  said 
common  council  may  direct,"  conferred  au- 
thority to  impose  the  expense  of  covering 
mill  races  only  upon  the  owners  and  occu- 
pants of  such  races,  who  needed  a  race  for 
their  use ;  and  it  was  held  that  an  ordinance 
ordering  the  construction  of  a  bridge  over 
a  mill  race  running  through  the  middle  of 
a  city  street,  and  assessing  a  part  of  the 
cost  against  property  owners  on  the  street 
who  had  no  mills  and  no  need  of  mill  races, 
was  invalid. 

And  it  was  further  held  that  the  assess- 
ment against  those  not  the  owners  or  oc- 
cupants of  tftill  races  could  not  be  sus- 
tained on  the  ground  that  the  work  was  a 
mere  improvement  of  the  street,  since  the 
work  was  necessary  by  reason  of  the  exist- 
ence of  the  mill  race,  which  in  no  way  bene- 
fited the  street.    Ibid.  J.  T.  W. 
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that  the  viaduct  eonneoting  the  two  parts 
of  the  street  was  not  a  local  improvement. 

There  is  no  bill  of  exceptions  in  the 
record,  but  it  contains  an  agreed  statement 
of  the  facts,  with  the  stipulation  that  the 
point  of  law  to  be  adjudicated  is  whether 
an  improvement  of  the  nature,  character, 
and  description  contained  in  the  agreement 
is  a  local  improvement,  such  as  may  be 
paid  for  by  special  assessment.  The  ap- 
pellees moved  to  expunge  from  the  agree- 
ment all  statements  of  fact,  and  this  motion 
was  taken  with  the  case.  Section  104  of 
the  practice  act  authorizes  the  parties  in 
any  suit  or  proceeding  to  make  an  agreed 
case  containing  the  points  of  law  at  issue 
between  them,  and  the  agreed  case  with  the 
decision  thereon  may.  be  certified  to  the 
appellate  court  or  supreme  court,  without 
certifying  any  fuller  record  in  the  case, 
and  errors  may  be  assigned  and  the  case 
shall  proceed  in  the  same  manner  as  if  a 
full  record  had  been  certified.  The  object 
of  the  section  is  to  enable  parties,  by  agree- 
ment, to  submit  the  questions  in  dispute 
between  them  for  review  without  the  for- 
mality of  a  bill  of  exceptions.  What  is  a 
local  improvement  is  a  question  of  law,  and 
whether  the  facts  in  a  particular  case 
,  bring  an  improvement  within  the  definition, 
so  that  it  may  be  regarded  as  a  local  im- 
provement, is  a  question  of  fact.  Wilson 
V.  Sanitary  Dist.  133  111.  443,  27  N.  £.  203. 
The  facts  being  recited  in  the  agreement 
of  the  parties,  the  question  whether  the  im- 
provement is  a  local  one  for  which  a  special 
assessment  may  be  levied  is  a  question  of 
law,  upon  which  the  parties,  under  the  prac- 
tice act,  have  a  right  to  invoke  the  judg- 
ment of  this  court.     The  motion  is  denied. 

The  facts  stated  are  that  the  city  of 
Waukegan  passed  an  ordinance  for  erect- 
ing a  reinforced  concrete  highway  viaduct, 
curbing,  grading,  and  paving  of  a  portion 
of  South  Genesee  street,  in  blocks  31  and 
'  32,  in  the  original  town  of  Little  Fort  (now 
the  city  of  Waukegan),  from  a  point  02.4 
feet  south  of  the  north  line  of  Water  street 
*  to  a  point  564.5  feet  south  of  said  north 
line  of  Water  street,  at  an  estimated  cost 
of  $74,084.88,  to  be  paid  by  special  assess- 
ment. A  special  assessment  roll  was  re- 
turned, by  which  all  the  land  in  the  city, 
consisting  of  7,000  tracts,  was  assessed  on 
a  graduated  scale,  from  $5  per  front  foot  on 
lands  contiguous  to  the  improvement,  down 
to  4  cents  per  foot  on  lands  most  remote 
from  it.  Fifteen  thousand  dollars  were  as- 
sessed against  the  city  for  benefits  to  the 
public.  The  land  contiguous  to  the  improve- 
ment will  be  specially  benefited.  The  pro- 
posed viaduct  is  to  carry  Genesee  street 
over  a  ravine  approximately  45  feet  deep, 
which  bisects  said  street,  which  is  the  chief 
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business  thoroughfare  in  the  city,  running 
north  and  south.  The  city  is  3  miles  in 
length  north  and  south,  2  miles  in  width 
at  its  northern  end,  and  li  miles  in  uidth 
at  its  southern  end,  having  a  population  of 
16,600.  The  viaduct  is  located  about  } 
mile  from  the  eastern  limits  of  the  city, 
about  li  miles  from  the  western  limits, 
about  1  mile  from  the  southern,  and  2  miles 
from  the  northern  limits. 

A  "local  improvement"  has  been  defined 
to  be  a  public  improvement  which,  by  rea- 
son of  its  being  confined  to  a  locality,  en- 
hances the  value  of  adjacent  property  as 
distinguished  from  benefits  diffused  by  it 
throughout  the  municipality.  Chicago  v. 
Blair,  149  111.  310,  24  L.R.A.  412,  36  N.  £. 
820.  This  definition,  which  was  intended 
to  be  explanatory  of  a  "local  improvement,'' 
has  not,  perhaps,  added  very  much  to  the 
words  themselves.  As  was  said  in  State 
ex  rel.  Stateler  v.  Reis,  38  Minn.  371,  38 
N.  W.  97,  the  only  essential  elements  of  a 
local  improvement  are  those  which  the 
term  itself  implies,  wz,,  that  it  shall  benefit 
the  property  on  which  the  cost  is  assessed 
in  a  manner  local  in  its  nature,  and  not  en- 
joyed by  property,  generally,  in  the  city. 
The  definition  given  in  Crane  v.  Siloam 
Springs,  67  Ark.  37,  65  S.  W.  957,  is:  "If 
we  look  for  the  technical  or  legal  meaning 
of  the  phrase  'local  improvement,'  we  find 
it  to  be  a  public  improvement  which,  al- 
though it  may  incidentally  benefit  the  pub- 
lic at  large,  is  made  primarily  for  the  ac- 
commodation and  convenience  of  the  inhab- 
itants of  a  particular  locality,  and  which  is 
of  such  a  nature  as  to  confer  a  special 
benefit  upon  the  real  property  adjoining  or 
near  the  locality  of  the  improvement." 
An  improvement  is  not  a  local  improve- 
ment, within  the  meaning  of  the  Constitu- 
tion and  statute,  merely  because  it  is  con- 
structed in  a  particular  locality,  since  every 
improvement  has  a  particular  location,  and 
is  also  local  in  the  sense  of  being  nearer  to 
some  persons  and  property  than  to  others. 
Loeffler  v.  Chicago,  246  111.  43,  92  N.  E. 
586,  20  Ann.  Cas.  335.  Such  a  rule  would 
authorize  a  special  assessment  for  every 
improvement  in  a  municipality.  Neither 
is  an  improvement  of  a  local  nature  merely 
because  it  confers  a  greater  benefit  on 
particular  pieces  of  property  than  upon 
others  throughout  the  municipality.  This 
is  well  illustrated  by  the  case  of  Chicago 
V.  Law,  144  111.  669,  33  N.  £.  855,  where 
it  was  held  that  the  city  had  no  right  to 
levy  a  special  assessment  to  pay  for  widen- 
ing and  improving  the  Chicago  river.  It 
could  not  have  been  claimed  in  that  case 
that  the  property  of  an  objecj^r  who  owned 
large  coal  yards  adjoining  the  river  and  re- 
'  ceived  -coal   by   vessels   would   not   be   spe- 
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eially  benefitted.  Clearly,  every  piece  of 
property  along  the  river  would  be  benefited 
more  than  other  property  in  no  way  con- 
nected with  navigation,  but  the  widening 
and  improving  of  the  river  was  held  not 
to  be  a  local  improvement  because  it  was 
designed  to  be  of  general  benefit  to  com- 
merce on  the  river  and  lake  navigation.  A 
case  exactly  parallel  to  this  one  would  be 
an  attempt  to  levy  a  special  assessment  to 
build  a  bridge  in  the  city  of  Chicago  across 
the  Chicago  river.  There  would  be  precise- 
ly the  same  injury  to  adjacent  property  if 
there  were  no  bridge  as  is  suggested  by 
counsel  in  this  case,  because  the  property 
would  be  at  the  dead  end  of  the  street,  and 
that  serious  disadvantage  would  be  removed 
by  building  a  bridge,  which  would  benefit 
the  property.  Here  is  a  gulch  45  feet 
deep,  disconnecting  the  south  part  of  the 
city  from  the  north  part,  entirely  prevent- 
ing travel  on  the  principal  thoroughfare  of 
the  city,  and  depriving  the  public  of  its 
use,  and,  of  course,  it  is  immaterial  that 
it  is  not  filled  with  water,  being 
equally  impassable  as  if  it  were.  The  pur- 
pose of  the  viaduct  is  to  preserve,  as  coun- 
sel for  appellant  says,  the  continuity  of 
the  street,  and  to  give  the  public  unob- 
structed and  convenient  access  from  one 
part  of  the  city  to  the  other.  The  improve- 
ment will  benefit  adjoining  property  more 
than  property  at  a  distance,  but  that  fact 
is  not  conclusive  as  to  the  nature  of  the 
improvement. 

On  the  other  hand,  the  fact  that  there  is 
some  benefit  to  the  public  does  not  prove 
that  an  improvement  is  not  a  local  one  which 
may  properly  be  paid  for  by  special  assess- 
ment. Substantially  every  improvement  is 
of  some  benefit  to  all  the  property  of  a  mu- 
nicipality. Laying  water  mains  for  local 
use  and  affording  protection  against  fire 
is  a  local  improvement  (Hughes  v.  Mo- 
mence,  163  111.  535,  45  N.  E.  300;  Hewes  v. 
Glos,  170  111.  436,  48  N.  E.  922),  the  pri- 
mary purpose  being  to  furnish  water  to 
the  owners  of  adjoining  property  and  to 
afford  protection  against  fire  to  the  differ- 
ent localities  where  the  mains  are  laid, 
and  yet  such  an  improvement  is  an  inci- 
dental benefit  to  the  whole  municipality  by 
preventing  the  destruction  of  valuable  tax- 
able property,  improving  general  conditions, 
and  perhaps  preventing  a  general  confla- 
gration. So  the  paving  of  a  street  is  a 
local  improvement,  because  the  substantial 
benefits  to  be  derived  are  local  in  their  na- 
ture and  adjoining  property  will  be  spe- 
cially and  peculiarly  benefited  in  the  en- 
hancement of  value;  but  there  is  also  an 
incidental  benefit  to  the  public  in  the  use 
of  the  street.  The  distinction  between  such 
an  improvement  and  one  the  main  purpose 
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of  which  is  a  public  benefit  was  pointed 
'out  in  Crane  v.  West  Chicago  Park,  153 
111.  348,  26  L.R.A.  311,  38  N.  E.  943.  The 
question  in  that  case  waa  whether  an  act 
conferring  upon  park  authorities  power  to 
levy  a  special  tax  for  the  maintenance  and 
repair  of  boulevards  and  pleasure-ways  was 
valid,  and  it  was  held  unconstitutional  and 
void  because  such  maintenance  and  repair 
were  not  a  local  improvement,  being  in- 
tended to  improve  the  public  use  of  the 
street.  The  court  quoted  from  the  opinion 
of  Sharswood,  J.,  in  Hammett  v.  Philadel- 
phia, 66  Pa.  155,  3  Am.  Rep.  615:  "Orig- 
inal paving  of  a  street  brings  the  property 
bounding  upon  it  into  the  market  as  build- 
ing lots.  Before  that  it  is  a  road,  not  a 
street.  It  is  therefore  a  local  improvement, 
with  benefits  almost  exclusively  peculiar 
to  the  adjoining  property."  The  same  prin- 
ciple was  applied  in  Chicago  v.  Blair,  149 
111.  310,  24  L.R.A.  412,  36  N.  E.  829,  where 
a  special  assessment  was  levied  for  the  cost 
of  sprinkling  streets.  There  could  be  no 
dispute  of  the  proposition  that  property  on 
a  street  would  be  more  desirable  and  spe- 
cially benefited  if  the  street  were  kept 
sprinkled  and  free  from  dust;  but  the  ob- 
ject to  be  attained  was  not  the  keeping  down 
of  dust  for  the  benefit  of  such  property, 
but  to  keep  the  street  in  proper  condition 
for  public  travel.  The  question  of  per- 
manency had  an  important  place  in  the 
decision,  but  it  was  conceded  that  sprink- 
ling the  streets  during  the  sununer  months 
would  benefit  adjoining  property  and  en- 
hance its  value.  It  has  been  held  that  a 
standpipe,  reservoir,  and  pumping  appar- 
atus in  connection  with  a  system  of  water- 
works did  not  constitute  a  local  improve- 
ment which  may  be  constructed  by  special 
assessment  (Morgan  Park  v.  Wiswall,  155 
111.  262,  40  N.  E.  611),  and  that  the  erec- 
tion of  a  power  house  and  general  plant 
of  an  electric  lighting  system  is  not  a  local 
improvement  (Ewart  v.  Western  Springs, 
180  111.  318,  54  N.  E.  478),  although  the 
standpipe,  reservoir,  pumping  works,  and 
power  house  are  the  original  sources  of 
purely  local  benefits.  These  and  other 
cases  demonstrate  that  the  question  whether 
an  improvement  is  a  local  one,  within  the 
meaning  of  the  Constitution  and  statute, 
does  not  depend  upon  the  fact  that  there 
are  incidental  or  indirect  public  benefits 
for  which  an  equitable  portion  of  the  cost 
may  be  assessed  to  the  municipality,  as 
contemplated  by  the  statute,  and  is  not 
determined  by  the  fact  that  some  property 
in  the  municipality  is  benefited  to  a  greater 
degree  than  other  property,  but  does  de- 
pend upon  the  nature  of  the  improvement 
and  whether  the  substantia]  benefits  to  be 
derived  are  local  or  general  in  their  nature. 
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If  its  purpose  and  effect  are  to  improve 
a  locality,  it  is  a  local  improvement  al- 
though there  is  incidental  benefit  to  the 
public;  but  if  the  primary  purpose  and 
effect  are  to  benefit  the  public,  it  is  not  a 
local  improvement,  although  it  may  inci- 
dentally benefit  property  in  a  particular 
locality.  Water  mains  laid  in  a  street  for 
local  use  would  be  utterly  worthless  and 
afford  no  benefit  to  adjacent  property  with- 
out a  standpipe  or  reservoir  and  pumping 
apparatus  to  furnish  the  water  which  con- 
fers the  benefit;  and  poles,  electric  wires,  and 
lamps  would  be  of  no  benefit  without  the 
engine,  generator,  and  appliances  at  the 
power  house  which  furnish  the  electricity; 
but  the  mains,  poles,  wires,  and  lampo  are 
held  to  be  local  improvements,  while  the 
^ants  which  furnish  the  water  and  elec- 
tricity are  regarded  as  in^provements  of 
general  utility,  and  not  coming  within  the 
legal  definition  of   local   improvements. 

The  question  what  shall  be  considered  a 
local  improvement  is  committed,  in  the 
first  instance,  to  the  municipal  authorities. 
Louisville  &  N.  R.  Co.  v.  East  St.  Louis, 
134  111.  666,  25  N.  E.  962;  Chicago  v. 
Blair,  supra.  Their  decision,  however,  is 
not  final,  but  is  subject  to  review  by  the 
courts;  and  if  it  appears  from  the  ordi- 
nance and  the  nature  of  the  work  thai  the 
improvement  cannot  be  regarded  as  a  local 
improvement,  a  special  assessment  for  its 
construction  cannot  be  maintained,  and 
the  court  will  so  declare.  Bloomington  v. 
Chicago  &  A.  R.  Co.  134  IlL  451,  26  N.  £. 
366;  Morgan  Park  v.  Wiswall,  and  Hewes 
V.  Glos,  supra. 

Counsel  for  the  appellant  has  correctly 
stated  the  purpose  of  the  improvement  in 
thia  case  to  be  the  restoration  of  the  con- 
tinuity of  the  street,  which  had  been  sev- 
ered into  two  parts  by  the  ravine  which 
bisected  it.  The  effect  of  the  improvement, 
when  made,  would  be  to  restore  to  the 
public  the  use  of  the  principal  thorough- 
fare of  the  city.  The  improvement  was  pro- 
jected primarily  for  the  public  benefit,  and 
not  to  convert  the  street  in  front  of  ad- 
jacent property  into  a  passable  condition 
or  to  benefit  such  property,  and  such  an 
improvement  is  substantially  different  from 
the  one  held  to  be  a  local  improvement  in 
Louisville  &  N.  R.  Co.  v.  East  St.  Louis, 
supra,  which  is  the  main  reliance  of  coun- 
sel for  appellant.  It  is  true  that  in  both 
cases  the  improvement  consisted  of  a  via- 
duct, but  in  that  case  there  was  a  street 
in  regular  public  use  across  railroad  tracks. 
The  improvement  consisted  of  a  viaduct 
over  the  tracks,  by  which  travel  would  un- 
doubtedly be  less  dangerous,  and  that  benefit 
would  accrue  to  the  public.  The  railroad 
companies  were  subject  to  all  the  regula- 
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tions  of  the  law  in  relation  to  the  opera- 
tion of  their  trains  at  the  street  crossing, 
and  the  viaduct  would  result  in  benefits  pe- 
culiar to  their  property.  There  was  in- 
cidental benefit  to  the  public,  but  the  sub- 
stantial benefits  were  to  the  railroad  prop- 
erty. It  was  held  that  the  special  assess- 
ment was  not  rendered  unlawful  merely 
because  the  viaduct  would  extend  across 
Cahokia  creek  and  serve  the  purpose  of  a 
bridge  over  that  stream^  because  it  would 
be  impossible  to  construct  the  viaduct  witli- 
out  crossing  the  creek,  and  the  evidence 
showed  that  the  cost  would  not  be  increased 
thereby,  so  that  the  railroad  companies 
were  paying  nothing  for  the  extension  across 
the  creek.  If  the  railroad  companies  had 
been  called  upon  to  pay  for  an  improvement 
consisting  of  a  bridge  across  Cahokia  creek, 
as  was  attempted  in  this  case,  a  very  dif- 
ferent question  would  have  arisen. 

We  regard  the  conclusion  of  the  county 
court  as  correct,  and  the  judgment  is  af- 
firmed. 

Vickers,  J.,  dissents. 
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C.  W.  RUSE  et  al.,  Appts., 

V. 

HIRAM  WILLIAMS. 

(—   Ariz.   — ,    130   Pac.    887.) 

Assumpsit  «•  oommanistlc  religious  so- 
ciety —  regaining  property. 

Assumpsit  will  not  lie  on  behalf  of  one 
who  has  contributed  his  property  to  a  com- 
munistic religious  society  of  which  he  is 
a  member,  in  consideration  of  receiving 
support  for  himself  and  his  family,  to  re- 
gain possession  of  the  property  upon  his 
withdrawal  from  the  society. 

(March    20,   1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Yuma  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  money  which  had  been  contribu- 
ted by  plaintiff  to  a  common  fund  for  re- 
ligious purposes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Peter  T.  Robertson,  for  appellants : 

The  original  compact  entered  into  by  the 
parties  was  a  perfectly  legal  one. 

Goesele  v.  Bimeler,  5  McLean,  223,  Fed. 
Cas.  No.  5,503,  affirmed  in  14  How.  589, 
14  L.  ed.  554;  Burt  v.  Oneida  Community, 

Note.  —  See  note  to  State  v.  Amana  Soc. 
8  L.R.A.(N.S.)  909,  for  public  policy  as  ref- 
lated to  communistic  life  or  tenure  of 
property. 
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137  N.  Y.  346,  19  L.R.A.  297,  33  N.  £. 
307,  138  N.  Y.  649,  34  N.  £.  288;  Sdiriber 
V.  Rapp,  5  Watts,  351,  30  Am.  Dec.  327; 
Waite  ▼.  Merrill,  4  Me.  102,  16  Am.  Dec. 
238;  Gaas  ▼.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.  446;  Ellis  v.  Newbrough,  6  N.  M.  181, 
27  Pac.  490. 

An  action  of  assumpsit  will  not  lie  in  a 
case  of  this  kind,  nor  can  a  member  or  a 
seceding  member 'of  an  association  of  the 
kind  testified  to  by  the  witnesses  sue  the 
association  at  law. 

4  Cyc.  314,  3fi6;  22  Enc.  PI.  &  Pr.  676, 
680;  Waite  v.  Merrill,  4  Me.  102,  16  Am. 
Dec.  238;  BuUard  v.  Kinney,  10  Cal.  GO,  11 
Mor.  Min.  Rep.  348;  Huth  v.  Humboldt 
Stamm,  61  Conn.  227,  23  Atl.  1084;  Cheeny 
V.  Clark,  3  Vt.  431,  23  Am.  Dec.  219;  34 
Cyc.  1138,  1139. 

Seceding  members  are  not  entitled  to  any 
share  in  the  common  funds. 

Gass  V.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.  446;  Ellis  v.  Newbrougb,  6  N.  M.  181, 
27  Pac  490;   34  Cyc.  1167. 

Plaintiff's  acts  condoned  the  fraud,  if  any. 

20  Cyc.  92;  Ellis  v.  Newbrough,  6  N. 
M.  181,  27  Pac.  490. 

Messrs.  Tlmmons  &  Harris,  for  appel- 
lee: 

An  express  contract  in  writing  and  un- 
der seal  may  be  introduced  in  evidence  as 
proving  an  implied  contract  on  which  the 
plaintiff  elects  to  reply. 

Daly  V.  Bernstein,  6  N.  M.  380,  28  Pac. 
764;  Peterson  v.  Foss,  12  Or.  81,  6  Pac. 
397;  Jones  v.  Inness,  32  Kan.  177,  4  Pac. 
05;  Dashaway  Asso.  v.  Rogers,  79  Cal.  211, 

21  Pac.  742;   Tyler  v.  Stone,  81  Cal.  236, 

22  Pac.  698;  White  Pine  County  Bank  v. 
Sadler,  19  Nev.  98,  6  Pac.  941;  Martin  v. 
Wells,  F.  &  Co.  3  Ariz.  57,  20  Pac.  673; 
Ankeny  v.  Clark,  1  Wash.  649,  20  Pac. 
683;  Porter  v.  Arrowhead  Reservoir  Co.  100 
Cal.  600,  35  Pac.  146;  Jaffe  v.  Lilienthal, 
86  Cal.  91,  24  Pac.  836;  Kraner  v.  Halsey, 
82  Cal.  209,  22  Pac.  1137;  Campbel  v.  Shi- 
land,  14  Colo.  491,  23  Pac.  324. 

Unincorporated  associations  are  not  en- 
dowed with  legal  existence,  and  have  no 
capacity  whatever  before  the  law. 

Philadelphia  Baptist  Asso.  v.  Hart,  4 
Wheat.  1,  4  L.  ed.  490;  Inglis  v.  Sailor's 
Snug  Harbor,  3  Pet.  114,  7  L.  ed.  623;  Vidal 
v.  Philadelphia,  2  How.  194,  11  L.  ed.  232; 
Wheeler  v.  Smith,  9  How.  79,  13  L.  ed.  54; 
Fontain  v.  Ravenel,  17  How.  384,  16  L.  ed. 
86;  kain  v.  Gibboney,  101  U.  S.  362,  26  L. 
ed.  813. 

Evidence  of  fraud  is  proper  upon  an  ac- 
tion in  assumpsit. 

Kreutz  v.  Livingston,  16  Cal.  346;  Thom- 
as V.  Moody,  67  Cal.  216;  Stanwood  v.  Sage, 
22  Cal.  616;  Dashaway  Asso.  v.  Rogers,  79 
Cal.  211,  21  Pac.  742. 
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Franklin,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  assumpsit  brought  by 
the  plaintiff,  in  two  counts,  against  the 
defendants  on  an  alleged  joint  and  several 
liability  for  cash,  goods,  wares,  and  mer- 
chandise furnished  and  advanced  by  plain- 
tiff and  his  assignor,  one  A.  G.  Kurvess. 
In  the  first  paragraph  of  the  complaint 
the  allegation  is  made  that  the  defendants 
and  each  of  them  are  transient  persons  in 
a  roving  band  without  residence,  but  at 
present  domiciled  in  Yuma  county. 

A  judgment  on  a  joint  and  several  lia- 
bility of  the  defendants  to  plaintiff  was 
entered  for  $1,600,  interest,  and  costs.  The 
appeal  is  prosecuted  from  the  judgment  and 
from  the  order  overruling  the  defendants' 
motion  for  a  new  trial.  A  consideration  of 
appellants'  assignment  questioning  the  suf- 
ficiency of  the  evidence  to  support  the  judg- 
ment is  determinative  of  the  case. 

General  assumpsit  or  indebitatus  aa- 
Bumpsit  is  an  action  of  assumpsit  brought 
upon  the  promise  or  contract  implied  by 
law  in  certain  cases.  It  is  founded  upon 
what  the  law  terms  an  implied  promise  on 
the  part  of  the  defendant  to  pay  what,  in 
good  conscience,  he  is  bound  to  pay  to  the 
plaintiff;  and  the  burden  is  upon  the  plain- 
tiff to  show  that  the  defendant  ex  cequo  et 
bono  is  bound  to  pay.  Where  the  case 
shows  that  it  is  the  duty  of  the  defendant 
to  pay,  the  law  implies  a  promise  to  fulfil 
that  obligation;  but  the  law  never  implies 
a  promise  to  pay,  unless  some  duty  creates 
such  an  obligation.  Bailey  v.  New  York  C. 
&  H.  R.  R.  Co.  22  Wall.  604,  22  L.  ed. 
840. 

There  was  no  evidence  offered  by  de- 
fendants, but  a  fair  inference  drawn  from 
the  evidence  in  behalf  of  plaintiff  discloses 
that  he  and  his  assignor,  A.  G.  Kurvess,  to- 
gether with  the  defendants  and  others  to 
the  number  of  about  twenty-nine  persons, 
formed  themselves  into  a  voluntary  associa- 
tion, unincorporated,  calling  themselves  as 
thus  associated  a  "Spiritual  Class."  The 
term  "association"  is  a  word  of  vague  mean- 
ing, used  to  indicate  a  collection  of  per- 
sons who  have  joined  together  for  a  cer- 
tain object,  and  the  Spiritual  Class  thus 
formed  may  properly  be  included  within 
the  meaning  of  the  term  as  so  defined. 

The  object  of  the  Spiritual  Class  was  to 
aid  in  effectuating  certain  ideals  in  re- 
ligious life,  especially  those  relating  to  the 
communistic  ownership  of  property.  Their 
aim  was  to  live  such  a  life  as  Christ  lived, 
and  the  mode  of  life  described  in  the  Acts 
of  the  Apostles  was  the  foundation  stone 
upon  which  was  to  be  erected  the  arch  of 
a  high  ideal  in  religious  belief.  Before 
joining   the    Spiritual    Class,    each    person 
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passed  a  "novitiate/'  as  it  were,  and,  before 
being  formally  considered  a  member  in 
good  standing,  was  subjected  to  ratber  a 
rigid  examination  as  to  his  fitness.  It  may 
be  stated  in  the  words  of  a  witness:  "We 
were  asked  if  we  were  willing  to  give  up 
all  for  the  Lord,  and  were  referred  to  the 
fourth  and  fifth  chapters  of  Acts  to  read; 
and,  of  course,  we  said  we  were  willing  to 
give  up  all  and  spend  our  time  for  the  bene- 
fit of  saving  souls  and  for  the  benefit  mi  the 
Lord.  .  .  .  We  were  supposed  to  live 
as  one  family,  and  when  one  needed  any- 
thing, whether  they  put  anything  in  the 
treasury  or  not,  they  were  to  have  it."  The 
class  was  formed  in  Findlay,  Ohio,  some 
time  about  February,  1911,  and  its  mem- 
bership consisted  of  persons  who  had  hith- 
erto been  acquainted  with  each  other  for 
some  time. 

When  the  plaintiff  joined,  he  gave  up  all 
his  worldly  possessions  to  promote  its  ob- 
jects and  further  his  religious  belief,  the 
understanding  being  that  the  class  was  to 
live  as  one  family,  and  the  money  he  then 
had  and  the  proceeds  of  his  future  labors 
were  to  be  used  for  the  support  of  the  class, 
under  the  Apostolic  doctrine  that  all  things 
were  to  be  held  in  common,  and  all  were  to 
subsist  out  of  the  common  treasury;  also 
that  no  stranger,  or  any  person  who  was 
weary  and  heavy  laden,  was  to  be  turned 
away  without  food  and  comfort. 

That  such  was  a  high  ideal  none  can  ques- 
tion who  believe  in  the  Holy  Writings,  or 
who  has  but  the  least  degree  of  a  common 
historical  faith.  The  belief  of  the  plaintiff 
and  the  devotion  of  the  little  class  of  which 
he  became  a  member,  to  further  the  aspira- 
tions of  which  he  dedicated  his  all,  is  not 
without  support  in  the  Scriptures.  The 
early  Christians,  who  were  converted  on  the 
day  of  Pentecost,  it  is  said,  continued 
steadfastly  in  the  Apostolic  doctrine:  "And 
the  multitude  of  them  that  believed  were  of 
one  heart  and  of  one  soul;  neither  said  any 
of  them  that  aught  of  the  things  which  he 
possessed  was  his  own;  but  they  had  all 
things  in  common.  Neither  was  there  any 
among  them  that  lacked;  for  as  many  as 
were  possessors  of  lands  or  houses  sold 
them,  and  brought  the  prices  of  the  things 
that  were  sold,  and  laid  them  down  at  the 
Apostles'  feet,  and  distribution  was  made 
unto  every  man  according  as  he  had  need." 
Acts  ii.  44,  46;   iv.  32,  34,  ^6. 

The  plaintiff,  in  common  with  the  other 
members  of  the  class,  interpreting  the 
Scriptures  to  enjoin  communal  life  as  a 
cardinal  doctrine  of  the  Christian  faith, 
should  not  be  heard  to  complain  that  the 
substance  which  each  contributed  to  the 
family  fund  has  been  consumed  by  the  fam- 
ily, and  others  who  were  found  hungry,  as 
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the  substance  was  intended  to  be  consumed. 
Indeed,  that  the  contributions  made  by 
plaintiff  and  the  others  were  for  no  tem- 
porary expediency,  or  with  any  thought  of 
a  return,  is  emphasized  by  reading  in  the 
chapter  quoted  of  the  awful  fate  of  Ananias 
and  Sapphira,  his  wife,  for  their  hypocrisy 
in  concealing  a  part  of  the  price  of  their 
property.  This  visitation  of  wrath,  we  are 
persuaded,  must  have  deeply  impressed  the 
mind  of  plaintiff;  for  it  is  not  intimated 
in  the  record  that  he  was  guilty  of  the 
concealment  of  any  part  of  the  price  in 
making  his  contribution. 

The  evidence  is  rather  vague  as  to  how 
many  of  the  class  had  wordly  possessions  to 
sell,  and  having  sold  placed  the  price  there- 
of in  the  common  fund.  Quite  a  number  of 
them  did,  and  others  had  nothing  where- 
with to  replenish.  This,  however,  was  their 
faith,  that  the  poorest  in  goods  were  the 
richest  in  spirit.  Thus  equipped  the  Spirit- 
ual Class  chartered  a  special  car,  travelin<^ 
over  the  country  and  to  California.  Upon 
arriving  in  California  they  discarded  the 
car  and  procured  wagons  and  teams,  travel- 
ing thereby  up  and  down  California  and 
thence  to  Yuma.  On  the  way  they  devoted 
their  time  to  preaching  the  Gospel  and  in 
the  interpretation  of  the  Scriptures  accord- 
ing to  their  understanding,  and  with  such 
powers  to  speak  the  Word  as  they  pos- 
sessed. Such  converts  were  made  to  their 
belief  as  were  disposed  to  look  upon  indi- 
vidual ambitions  and  the  separate  owner- 
ship of  property  as  a  selfishness  to  be 
eradicated  for  the  better  opportunity  of 
knowing  and  serving  God.  Quite  a  number 
were  thus  attracted  and  converted  and,  of 
course,  fed  from  the  common  table,  which 
caused  some  isolated  feelings  of  discon- 
tent among  some  of  the  older  members; 
for  it  is  not  shown  that  any  of  the  new 
converts  were  possessed  of  goods  wherewitli 
to  augment  the  treasury.  Street  meetings 
were  held,  jails  were  visited,  and  the  hun- 
gry never  turned  away  from  the  common 
treasury.  It  is  an  incontrovertible  truth  in 
arithmetic  that  the  result  of  subtracting, 
if  continued,  without  adding,  is  nothing. 
However,  these  high  ideals  of  self-abnega- 
tion and  the  crucifixion  of  such  desires  and 
appetites  as  tend  to  divert  attention  from 
God  were  at  times  tinged  with  just  a  little 
corruption  and  bitterness  of  spirit.  It  be- 
gan to  be  noticed  that  as  many  as  thirty 
hungry  strangers  sat  in  one  day  at  the 
common  table;  that  some  of  the  members 
of  the  class  consumed  more  of  the  food 
and  of  a  better  quality  than  was  consid- 
ered their  portion;  that  some  were  less  in- 
clined than  others  to  outstrip  their  breth- 
ren in  the  severer  and  less  attractive  tasks 
of  work  so  necessary  to  replenish  the  com- 
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misBary.  It  wu  noticed  there  wm  want- 
ing, at  times,  that  *'esprit  du  corps"  with 
which  each  should  have  striven,  one  with 
the  other,  to  accomplish  the  most  for  the 
common  good,  and  which  spirit  of  emula- 
tion is,  perhaps,  somewhat  necessary  for 
perfect  accord  among  those  who  practice 
the  doctrine  of  communal  life.  In  fact,  the 
plaintiff  is  not  entirely  without  fault;  for 
at  times  he  became  petulant  over  some- 
what trifling  confiiderations.  Thus  at  one 
time  he  complains  because  his  wife  desired 
a  spool  of  white  thread,  which  was  not 
forthcoming,  and  upon  another  occasion  his 
hoy  required  a  pair  of  socks,  which  by  oth- 
ers of  the  class  were  thought  unnecessary 
for  his  welfare;  and  plaintiff's  wife  could 
ill  conceal  a  feeling  of  disgust  because  ev- 
erybody that  came  along  hungry  got  some- 
thing to  eat,  when  her  boy  was  refused  the 
socks.  But  these  occurrences  were  mere 
ripples  on  the  surface,  and  little  elapses 
into  selfishness  which  is  so  hard  for  man- 
kind to  eradicate  from  his  nature  all  at 
once.  Along  with  this  professed  stifling 
of  desire  and  self-abnegation,  it  appears  the 
members  persuaded  themselves  that  by  their 
faith  and  mode  of  life  they  would  each  in 
time  be  given  power  to  stretch  forth  the 
liands  and  heal,  and  that  signs  and  wonders 
would  be  done  by  each. 

That  absolute  self-abnegation  and  an  ut- 
ter limitation  upon  aspiration  and  ambition 
is  accompanied  with  a  lurking  desire  for 
the  possession  of  miraculous  power  may  ap- 
pear incongruous  to  some,  but  of  this  each 
individual  must  determine  for  himself.  The 
plaintiff  was  somewhat  impatient  because 
in  BO  short  a  time  he  had  not  become  pos- 
sessed of  such  power;  but  it  is  said  in  the 
Scriptures  that  the  faith  necessary  to  move 
the  mountain  must  be  implicit,  steadfast, 
and  unwavering,  and  we  may,  without 
harshness,  ascribe  to  plaintiff  that  his  in- 
ability to  acquire  this  extraordinary  power 
may  have  proceeded  from  a  lack  on  his 
part  of  such  faith. 

The  creed  this  class  was  organized  to  pro- 
mote may  appear  absurd  to  some  as  not 
adapted  to  the  requirements  of  modern  life; 
not  so,  however,  to  others,  as  instance  the 
Moravians,  Shakers,  the  Oneida  Communi- 
ty, Amana  Society,  and  Zionists.  The  most 
striking  instance  may,  perhaps,  be  the  social 
fabric  of  China  as  it  was  some  years  ago, 
which  can  be  connoted  under  the  term  "sol- 
idarity." Among  the  Anglo-Saxon  race  the 
idea  strongly  prevails,  that  each  man  is  an 
individual  by  himself,  and  is  to  be  dealt 
with  as  such;  that  the  individual  is  the 
social  unit.  Not  so  in  China.  The  Chinese 
Empire  was  (theoretically)  a  vast  whole, 
with  a  head  who  governed  by  the  decree  of 
heaven.  Each  gradation  from  the  Empire 
45  L.R.A.(N.S.) 


as  a  whole,  down  to  the  individual  and  col- 
lective family,  is  likewise  a  unit,  of  which 
the  parts  are  mutually  interdependent  and 
mutually  responsible  for  each  other.  It  has 
been  said  that  a  Chinese  family  ia  like  a 
hill  of  potatoes, — one  cannot  get  at  any  of 
them  without  a  process  by  which  all  are 
brought  to  view.  Chinese  social  life  runs 
in  ruts,  and  in  very  ancient  ruts,  and  the 
man  in  China  is  but  a  part  of  a  gigantic 
social  machine, — ^a-mere  cog  in  one  of  many 
wheels.  It  is  a  common  thing  there  for  the 
individual  collective  family  to  live  in  one 
place  for  centuries;  sometimes  the  family 
will  number  two  or  three  hundred  persons, 
whose  labor  and  property  is  controlled  by 
the  oldest  male  ancestor  for  the  common 
good;  and  for  the  conduct  and  behavior  of 
each  member  of  the  family  the  ancestor  is 
held  responsible.  There  seems  to  be  in  the 
Chinese  nature  an  inherent  capacity  for 
combination,  united  with  a  powerful  ten- 
dency to  combine,  which  is,  perhaps,  as  yet 
strange  to  the  Occidental.  This  power  of 
cohesion,  or,  as  has  been  observed,  a  kind 
of  chemical  union,  of  the  Chinese  nature 
probably  proceeds  from  their  belief  in  filial 
piety  and  ancestral  worship  as  the  golden 
rule  of  conduct  practised  by  them  for  many 
centuries.  The  Emperor,  being  the  head 
of  the  family,  is  worshipped  as  such,  and 
in  turn  each  head  of  a  subordinate  family 
is  worshipped  by  its  members. 

Epictetus,  who  carried  human  reason  to 
so  great  a  height,  thought  it  a  necessary 
qualification  in  a  teacher  sent  from  God 
for  the  instruction  of  mankind  to  be  desti- 
tute of  all  external  advantages,  and  a  suf- 
fering character.  He  bore  testimony  to  the 
propriety  of  that  method  which  Divine  wis- 
dom hath  thought  fit  to  follow  in  the 
scheme  of  the  Gospel,  whose  great  Author 
had  "not  where  to  lay  his  head."  A  mod- 
em writer  says:  "If  we  open  our  eyes, 
and  if  we  will  honestly  acknowledge  to  our- 
selves what  we  discover,  we  shall  be  com- 
pelled to  confess  that  all  the  life  and  ef- 
forts of  the  civilized  people  of  our  times 
is  founded  on  a  view  of  the  world  which  is 
directly  opposed  to  the  view  of  the  world 
which  Jesus  had."  Strauss,  Der  Alte  und 
der  Neue  Glaube,  p.  74. 

Some  moralists  Iiavc  considered  the  crea- 
tion as  the  temple  of  God,  which  he  has 
built  with  his  own  hands,  and  which  is 
filled  with  his  presence.  Others  have  con- 
sidered infinite  spaice  as  the  receptacle,  or 
rather  the  habitation,  of  the  Almighty. 

Sir  Isaac  Newton  considered  infinite 
space  as  the  sensorium  of  the  Godhead,  and 
observed  that  "brutes  and  men  have  their 
sensoriola  or  little  sensor iums,  by  which 
they  apprehend  the  presence,  and  perceive 
the  actions,  of  a  few  objects  that  lie  con- 
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tiguouB  to  them.  Their  knowledge  and  ob- 
•ervation  turn  within  a  very  narrow  circle. 
But  as  God  Almighty  cannot  but  perceive 
and  know  everything  in  which  he  resides, 
infinite  space  gives  room  to  infinite  knowl- 
edge, and  as  it  were  an  organ  to  omnis- 
cience." 

The  sphere  in  which  we  move  and  act 
and  understand  is  of  a  wider  circumference 
to  one  creature  than  to  another,  according 
as  we  rise  one  above  another  in  the  scale  of 
existence,  as  by  climbing  up  a  hill  in  the 
midst  of  a  wide  plain  a  man  hath  his  pros- 
pect enlarged.  The  trouble  is  with  most 
of  us,  in  Mr.  Locke's  words,  "We  see  a  lit- 
tle, presume  a  great  deal,  and  so  jump  to 
the  conclusion." 

The  law  is  not  the  keeper  of  a  man's  con- 
science, and  it  is  not  within  the  province  of 
any  department  of  the  government  to  settle 
differences  in  creeds,  or  to  determine  what 
ought  or  ought  not  to  be  a  fundamental  of 
religious  belief,  so  long  as  the  professed 
creed  is  not  subversive  of  the  peace  and 
good  order  of  society.  It  is  the  proud  boast 
of  our  institutions  that  all  opinions  are  tol- 
erated, and  entire  freedom  of  action  al- 
lowed, unless  such  interferes  in  some  way 
with  the  rights  of  others.  The  liberty  of 
conscience  is  secured  by  the  provisions  of 
our  Constitution,  circumscribed  only  by  the 
limitation  that  such  liberty  shall  not  be  so 
construed  as  to  excuse  acts  of  licentious- 
ness, or  justify  practices  inconsistent  with 
the  peace  and  safety  of  the  state.  The 
true  benefit  of  the  higher  education  is  not 
to  clothe  the  man  with  power  to  accumu- 
late or  display  fine  parts  among  his  fellow 
men  by  employing  himself  about  philosophic 
syllogisms  or  sophistical  argument,  but 
rather  to  uproot  prejudices  and  give  a 
broad  tolerance  for  the  rights  and  opinions 
of  others,  dropping  the  readiness  to  be  of* 
fended  and  to  hate,  but  to  commiserate  and 
pity  rather. 

It  does  not  seem  that  in  any  of  the  cases 
before  the  courts  has  a  society,  whose  reli- 
gious tenets  inculcated  communistic  fea- 
tures, been  regarded  open  to  objection  as 
contravening  law  or  any  public  policy. 
Waite  V.  Merrill,  4  Me.  102,  16  Am.  Dec. 
238;  Gass  v.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.  446;  Schwartz  v.  Duss,  187  U.  S.  10, 
47  L.  ed.  53,  23  Sup.  Gt.  Rep.  4;  Goesele 
V.  Bimeler,  14  How.  590,  14  L.  ed.  554; 
Burt  V.  Oneida  Community,  137  N.  Y.  346, 
19  L.R.A.  297,  33  N.  E.  307;  State  v. 
Amana  Soc.  132  Iowa,  304,  8  L.R.A.(N.S.) 
909,  109  N.  W.  894,  11  Ann.  Gas.  231. 

In  Schriber  v.  Rapp,  5  Watts,  351,  30 
Am.  Dec.  327,  it  was  said :  "It  may  be  true 
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that  the  business  and  pursuits  of  the  pres- 
ent day  are  incompatible  with  the  customs 
of  the  primitive  Christians;  but  that  is  a 
matter  for  the  consideration  of  those  who 
propose  to  live  in  conformity  to  them. 
Our  laws  presume  not  to  meddle  .with  spirit- 
ualities; and  religious  societies  are  regard- 
ed by  them  but  with  an  eye  to  their  tem- 
poral consequences." 

In  Ellis  V.  Newbrough,  6  N.  M.  181,  27 
Pac.  490,  it  was  held  that  a  declaration 
in  an  action  of  trespass  on  the  case  for 
damages  for  deceit,  alleging  that  plaintiff, 
who  was  a  man  of  ordinary  understanding, 
was  induced  to  join  a  religious  community, 
one  of  the  tenets  of  which  was  that  all 
property  should  be  held  in  common,  but 
that  the  professed  principles  of  the  com- 
munity were  not  fully  put  into  practice, 
did  not  state  a  proper  cause  of  action. 

The  plaintiff  is  not  in  this  court  by 
guardian,  and  the  presumption  follows  that 
he  is  a  man  of  ordinary  intelligence,  and 
capable  of  forming  such  opinions  with  ref- 
erence to  the  disposition  of  his  property  as 
may,  in  his  judgment,  conduce  to  the  bet- 
terment of  his  spiritual  as  well  as  temporal 
welfare. 

The  cases  cited  by  appellee,  were  judg- 
ments on  a  count  in  indebitatus  assumpsit 
were  upheld  on  appeal,  are  not  in  point; 
for  in  those  cases  a  clear  duty  on  the  part 
of  the  defendant  to  pay  was  shown,  from 
which  the  law  implied  a  promise  to  fulfil 
the  obligation.  No  such  showing  is  made  in 
this  case. 

In  parting,  the  appellee  may  be  admon- 
ished that  vanities  and  many  vexations  at- 
tend this  business  of  life.  He  may  apply 
to  himself  a  great  part  of  St.  Paul's  cata- 
logue of  sufferings:  "In  journeyings  often, 
in  perils  of  waters,  in  perils  of  robbers, 
in  perils  among  false  brethren; 
in  weariness  and  painfulness,  in  watchings 
often,  in  hunger  and  in  thirst,  in  fastings 
often."  Solaced  with  the  thought  that 
thereby  he  lay  up  to  himself  treasures  in 
heaven,  or,  as  a  great  philosopher  said, 
"provided  such  possessions  as  fear  neither 
arms,  nor  men,  nor  Jove  himself,"  the  law 
of  man  cannot  aid  him.  "O,  that  I  knew 
where  I  might  find  him!"  says  Job.  "Be- 
hold I  go  forward,  but  he  is  not  there;  and 
backward,  but  I  cannot  perceive  him:  On 
the  left  hand  where  he  does  his  work,  but 
I  cannot  behold  him;  he  hideth  himself  on 
the  right  hand  that  I  cannot  see  him." 

Such  tribulations  have  been  a  source  of 
perplexity  to  the  greatest  and  most  serene 
and  patient  minds,  and  a  cause  for  great 
dispute  among  the  most  learned,  who  have 
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been  never  suspected  either  of  superstitu- 
tion  or  enthusiasm.  Every  man's  experi- 
«noe  must  inform  him  in  this  matter, 
though  it  is  very  probable  that  this  may 
happen  differently  in  different  constitutions. 
The  soul,  has  a  wonderful  power  of  pro- 
ducing her  own  companions,  and  is  trans- 
ported into  a  thousand  scenes  of  her  own 
raisings.  As  Dryden  so  beautifully  ex- 
presses it: 

"She  Beems  alooe 
To  wander  in  her  sleep  through  ways 
nnknown, 

OuidelesB  and  dark.'* 

The  record  in  the  cause  shows  that  ap- 
pellee revolted  from  the  Spiritual  Glass  at 
Yuma  some  time  during  February,  1912, 
perhaps  overlooking  the  admonition  in  the 
second  epistle  of  St.  John:  "Whosoever  re- 
volteth  and  continued  not  in  the  doctrine  of 
Christ  hath  not  Qod,  but  he  that  continueth 
in  the  doctrine  hath  both  the  Father  and 
the  Son." 

One  remaining  matter  may  be  adverted  to. 
The  necessitv  for  a  Divine  revelation  is  evi- 
dent  from  the  universal  desire  for  it.  The 
testimony  shows  that  this  Spiritual  Class 
desired  revelations,  and  believed  such  would 
be  brought  by  the  ghosts  of  dead  men  speak- 
ing through  a  tin  horn  or  trumpet.  The  spir- 
it at  times  spoke  to  the  class  through  the 
trumpet,  and  this  circumstance  lately  caused 
appellee  to  feel  that,  perhaps,  it  was  of  the 
Devil,  and  some  fraud  may  have  been  prac- 
tised. Such  a  matter  may  not  be  determined 
by  this  court.  That  a  revelation  may  come 
through  a  trumpet  hath  also  some  counte- 
nance in  the  Holy  Writings;  for  St.  John, 
the  Apostle,  says:  "In  the  days  of  the  sev- 
enth angel,  when  he  shall  begin  to  sound 
the  trumpet,  the  mystery  of  God  shall  be 
finished,  as  he  hath  declared  by  his  servants 
the  prophets."  Many,  perhaps,  will  conceive 
the  impossibility  of  a  revelation  being  so 
afforded;  but  such  Rtatoment  must  be  in- 
terpreted by  the  reader  according  to  his  own 
judgment,  and  then  he  must  determine  for 
himself  whether  that  be  one  of  the  parts  in- 
spired by  God,  or  merely  emanating  from 
the  unaided  reason  of  the  writer.  We  can- 
not pretend  to  determine  it. 

Upon  a  careful  consideration  of  the  whole 
record,  we  cannot  conclude  that  the  appel- 
lee is'  entitled  to  recover. 

The  judgment  of  the  lower  court  must  ac- 
cordingly be  reversed,  with  instructions  to 
vacate  the  judgment  and  dismiss  the  action. 
It  is  so  ordered. 

Cunningham  and  Ross,  JJ.,  ooneur. 
45  L.R.A.(N.S.) 
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NETTIE  KRAMER,  Appt, 

T. 

HENRY  RICKSMEIER. 
(—  Iowa,  — ,  139  N.  W.  1091.) 

Case  —  threat  over  telephone  — >  IlIneM. 

1.  No  action  lies  for  causing  the  relapse, 
of  a  convalescent  woman  by  calling  her  over 
the  telephone  durine  her  husband's  known 
absence,  and  with  tnreatening  and  abusive 
language  ordering  her  to  take  charge  of 
her  husband's  cattle,  which  had  escaped 
from  their  inclosure,  under  penalty  of  a 
threatened  visit  to  her  home  to  avenge  the 
speaker  of  the  assumed  wrong  inflicted  by 
failure  to  keep  the  cattle  inclosed. 

Assault  —  threat  —  telephone. 

2.  Abusing^  and  threatening  a  woman  over 
a  telephone  is  not  an  assault. 

(February  19,  1913.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Franklin 
County,  sustaining  a  demurrer  to  the  peti- 
tion in  an  action  brought  to  recover  dam- 
ages for  bodily  pain  and  mental  anguish 
alleged  to  have  been  caused  by  the  use  by 
defendant  of  angry  and  threatening  lan- 
guage over  the  telephone.     Affirmed. 

Statement   by   Evans,   J.: 

Action  for  damages  for  bodily  pain  and 
mental  anguish  resulting  from  humiliation 
and  shock  caused  by  the  defendant  by  the 
use  of  angry  and  threatening  language 
over  the  telephone.  There  was  a  demurrer 
to  the  petition  which  was  sustained.  Plain- 
tiff elected  to  stand  upon  her  petition,  and 
judgment  was  entered  accordingly.  Flam- 
tiff  appeals. 

Mr.  J.  H.  Scales  for  appellant: 

Note. —  While  no  case,  aside  from  Kra- 
mer V.  Ricks  MEiEB,  has  been  found  upon  the 
question  as  to  liability  for  using  insulting 
or  abusive  language  over  a  telephone,  it 
seems  to  be  well  settled  that  mere  words 
do  not  amount  to  an  assault  (see  3  Cyc. 
1066;  38  Cyc.  494),  and  this  would  seem  a 
fortiori  to  -be  true,  where  the  words  are 
spoken  over  a  telephone. 

As  to  the  right  to  re^jover  for  physical 
injury  resulting  from  fright  caused  by  a 
wrongful  act,  see  notes  to  Huston  v.  Free- 
mansburg,  3  L.R.A.(N.S.)  69:  Chittick  v. 
Philadelphia  Rapid  Transit  Co.  22  L.R.A. 
(N.S.)  1073;  and  later  cases,  Pankopf  v. 
Hinkley,  24  L.R.A.(N.S.)  1159,  Hunter  v. 
Southern  R.  Co.  29  L.R.A.  (N.S.)  851,  and 
May  V.  \^'estern  U.  Teleg.  Co.  87  L.R.A. 
(N.S.)  912.  The  question  is  also  discussed 
in  its  relation  to  liability  of  carriers  to 
passengers,  in  the  note  to  Cliesapeake  ft  O. 
R.  Co.  V.  Robinett,  ante,  433. 
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Mr.  F.  J.  HcGreery,  for  appellee: 

There  was  no  assault,  as.  words  alone 
•do  not  constitute  an  assault. 

Irlbeck  v.  Bierl,  101  Iowa,  242,  67  N. 
W.  400,  70  N.  W.  206;  Grayson  v.  St. 
Louis  Transit  Co.  100  Mo.  App.  60,  71 
S.  W.  730. 

Mental  suffering  or  fright  arising  from 
negligence  of  a  defendant,  without  physical 
injury,  gives  rise  to  no  right  of  action. 

Zabron  t.  Cunard  S.  S.  Co.  151  Iowa, 
346,  34  L.R.A.(N.S.)  751,  131  N.  W.  18; 
Lee  ▼.  Burlington,  113  Town,  356,  86  Am. 
St.  Rep.  379,  85  N.  W.  618. 

The  damages  alleged  were  too  remote, 
and  not  such  as  could  have  been  foreseen 
or  anticipated  by  defendant. 

Lee  T.  Burlington,  supra;  Mahoney  v. 
Dankwart,  108  Iowa,  321,  79  N.  W.  *134, 
6  Am.  Neg.  Rep.  278;  Reed  v.  Ford,  129 
Ky.  471,  19  L.RJL.(N.S.)  226,  112  S.  W. 
400. 

E^ans,  J.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  charged  as  follows:  (1) 
That  she  was  a  person  of  fair  health  and 
able  to  perform  her  duties  in  and  about 
her  home  on  the  farm  occupied  by  her 
and  her  husband,  prior  to  the  month  of 
March  last.  (2)  That  during  said  month 
she  was  attacked  with  inflammatory  rheu- 
matism, which  left  her  in  an  enfeebled  and 
nervous  state.  (3)  That  she  was  making 
^ostensible  progress  in  the  way  of  recovery 
from  said  affliction,  and  able  to  be  about 
her  household  duties  up  to  about  the  12th 
-day  of  April  last.  (4)  That  on  or  about 
said  •  date  the  defendant,  in  the  absence  of 
plaintiff's  husband,  without  cause  or  provo- 
cation on  the  part  of  plaintiff,  wilfully, 
maliciously,  wantonly,  and  negligently 
called  plaintiff  to  the  telephone  in  her 
home,  and  wilfully,  wantonly,  maliciously, 
and  negligently,  and  in  a  vociferous  and 
angry  manner,  well  knowing  that  her  hus- 
"foand  was  absent,  began  to  make  statements 
about  the  cattle  belonging  to  her  husband, — 
that  they  had  broken  out  of  their  pen 
and  were  at  large,  and  wilfully,  wantonly, 
and  negligently,  and  with  the  intent  to 
provoke  and  injure  plaintiff,  in  violent  and 
profane  language,  ordered  her  to  take 
charge  of  the  cattle  at  once,  with  an  inti- 
mation that  he  would  be  at  plaintiff's  home 
to  avenge  himself  for  an  assumed  wrong 
she  had  permitted  in  failing  to  keep  her 
husband's  cattle  within  their  inclosure, 
with  intent  to  frighten,  annoy,  and  injure 
plaintiff.  (5)  That  by  reason  of  said  wil- 
ful, wanton,  violent,  abusive,  threatening, 
•and  profane  language  over  said  telephone 
line  by  defendant,  plaintiff  became  and  was 
•greatly  humiliated  and  shocked,  and  caused 
45  L.R.A.(N.S.)  59 


to  become  greatly  excited  and  nervous,  re- 
sulting in  sickness  and  debility,  and  causing 
plaintiff  great  pain  and  anxiety,  and  to 
relapse  into  a  feeble  and  debilitated  con- 
dition, from  which  she  has  been  unable  to 
recover,  and  is  permanently  disabled,  and 
suffers  great  bodily  pain  and  mental  an- 
guish, and  she  believes  she  will  continue 
to  so  suffer  such  pain  and  anguish  in  the 
future. 

The  demurrer  was  based  upon  the  gen- 
eral ground  that  no  cause  of  action  was 
stated,  and  that  the  alleged  damages  were 
speculative  and  remote.  Counsel  for  ap- 
pellant concedes  that  there  are  no  authori- 
ties which  sustain  his  contention  for  the 
sufficiency  of  his  petition.  He  contends, 
however,  that  the  wrong  charged  against 
the  defendant  is  equivalent  to  an  assault, 
and  that  it  is  analogous  also  to  an  action 
for  malicious  prosecution.  So  far  as  we 
know,  it  has  been  held  uniformly  that 
claims  of  the  nature  set  forth  in  the  plain- 
tiff's petition  are  too  speculative  and  re- 
mote and  improbable  to  furnish  a  basis  for 
an  action  for  damages.  The  question  re- 
ceived consideration  by  us  in  Lee  v.  Bur- 
lington, 113  Iowa,  356,  86  Am.  St.  Rep. 
379,  85  N.  W.  618.  Also  in  Mahoney  v. 
Dankwart,  108  Iowa,  321,  79  N.  VV.  134, 
6  Am.  Neg.  Rep.  278,  and  to  some  extent 
in  Zabron  v.  Cunard  S.  S.  Co.  151  Iowa, 
345,  34  L.R.A.(N.S.)  751,  131  N.  W.  18. 
We  need  not  repeat  the  arguments  con- 
tained in  the  opinions  in  these  cases.  The 
following  cases  from  other  jurisdictions  are 
to  the  same  effect:  Nelson  v.  Crawford, 
122  Mich.  466,  80  Am.  St.  Rep.  577,  81 
N.  W.  335;  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  V.  Stewart,  24  Ind.  App.  374,  56  N. 
E.  917;  Spade  v.  Lynn  k  B.  R.  Co.  16S 
Mass.  285,  38  L.R.A.  512,  60  Am.  St.  Rep. 
393,  47  N.  E.  88,  2  Am.  Neg.  Rep.  506; 
Mitchell  V.  Rochester  R.  Co.  151  N.  Y.  107, 
34  L.R.A.  781,  56  Am.  St.  Rep.  604,  45  N. 
E.  354,  1  Am.  Neg.  Rep.  121;  Braun  v. 
Craven,  175  HL  401,  42  L.R.A.  199,  51 
N.  E.  657,  5  Am.  Neg.  Rep.  15;  Ewing  v. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  147  Pa. 
40,  14  L.R.A.  666,  30  Am.  St.  Rep.  709, 
23  Atl.  340. 

Neither  can  the  action  be  sustained  on 
the  theory  that  an  assault  is  charged.  It 
is  well  settled  that  mere  words,  even  at 
short  range,  do  not  constitute  an  assault. 
State  V.  Butler,  —  Iowa,  — ,  186  N.  W. 
628;  Irlbeck  v.  Bierl,  101  Iowa,  242,  67 
N.  W.  400,  70  N.  W.  206;  Grayson  v.  St. 
Louis  Transit  Co.  100  Mo.  App.  60,  71 
S.  W.  730.  The  fact  that  the  words  were 
spoken  over  the  telephone  line  would  of 
itself  quite  negative  the  theory  of  assault. 
Regardless  of  particular  theory,  the  court 
usually  looks  with   some  disfavor  on   this 
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kind  of  an  action  because  of  the  great  un- 
certainty presented  both  as  to  cau8«  and 
effect.  Some  courts,  including  our  own, 
have  gone  further  than  others  in  sustain- 
ing a  right  of  action  for  physical  injuries 
resulting  from  fright  alone  when  caused 
by  the  unlawful  conduct  of  the  defendant. 
These  cases  have  usually  involved  acts  of 
the  defendants  committed  in  the  imme- 
diate presence  of  the  plaintiff.  In  Watson 
V.  Dilts,  116  Iowa,  249,  57  L.R«A.  65y,  »3 
Am.  St.  Rep.  239,  89  N.  W.  1068,  we  held 
in  favor  of  a  right  of  action  for  physical 
injuries  resulting  from  fright  caused  by 
tiie  unlawful  entry  of  the  defendant  into 
the  home  of  the  plaintiff  in  the  niglittime, 
and  by  his  unlawful  conduct  therein,  where- 
by a  plaintiff  and  members  of  her  family 
were  put  in  great  peril  of  bodily  injury. 
This  wrongful  conduct  included  an  assault 
upon  plaint ilFs  husband.  Though  the  pe- 
tition in  the  case  before  us  charges  that 
the  conduct  of  the  defendant  was  wilful, 
wanton,  and  malicious,  it  charges  no  act 
which  was  unlawful  or  wrongful  in  a  legal 
sense.  'J  he  defendant  only  talked  with  the 
plaintiff  over  the  telephone,  imparting  to 
her  truthful  information  in  regard  to  the 
cattle,  and  complained  thereof.  He  was 
clearly  within  his  rights  in  so  doing,  un- 
less it  be  that  the  condition  of  the  plaintiff 
was  so  enfeebled  that  she  could  not  endure 
such  speech,  and  that  the  defendant  knew 
it, — a  point  upon  which  we  intimate  no 
opinion.  It  is  not  so  charged  in  the  peti- 
tion, and  we  need  not  consider  that  phase 
of  the  question.  W^hatever  may  be  plausi- 
bly said  on  general  principles  in  favor  of 
such  action  as  we  have  before  us,  it  is 
quite  clear,  under  the  authorities,  that  we 
would  not  be  justified  in  going  further 
than  we  did  in  the  Watson  Case. 

The  order  of  the  trial  court  is  therefore 
affirmed. 
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MINNIE  M.  LAFFERY 

V. 

UNITED    STATES    GYPSUM    COMPANY 

et  al.,  Appts. 

(83   Kan.   349,   111   Pac.  498.) 

Master    —    Independent    contractor    — 
^neral  rule. 

1.  The  general  rule  is  that  when  a  person 
lets  out  work  to  another,  the  contractee 
reserving  no  control  over  the  work  or  work- 
men, the  relation  of  contractor  and  con- 
tractee exists,  and  not  that  of  master  and 
servant,  and  the  contractee  is  not  liable  for 
negligent  or  improper  execution  of  the 
work  by  the  contractor. 

Headnotes  by  Benson,  J. 
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Same  — >  exceptions  —  daneerons  work. 

2.  To  the  foregoing  rule  there  are  many 
exceptions  and  limitations,  one  of  which  is 
that  an  owner  or  a  contractee  is  responsible 
for  injuries  to  a  third  party,  caused  by 
work  done  by  an  independent  contractor, 
whore  the  contract  directly  requires  the 
performance  of  work  intrinsically  danger- 
ous, however  skilfully  done. 

Same  —  test  —  liability  to  injnry. 

3.  The  mere  liability  to  injury  from  do- 
ing the  work  contracted  for  cannot  be  th« 
test,  for  injuries  may  happen  in  any  un- 
dertaking, and  many  are  attended  *  with 
groat  danger  if  careless! v  managed,  al- 
though with  proper  care  they  are  not  spe- 
cially  hazardous. 

Same  —  danger  of  negligence. 

4.  The  intrinsic  danger  of  the  undertak- 
ing upon  which  the  exception  is  based  is 
a  danger  which  inheres  in  the  performance 
of  the  contract,  resulting  directly  from  the 
work  to  be  done,  and  not  from  the  collater- 
al negligence  of  the  contractor. 

Same  —  mining  operations. 

5.  It  cannot  be  held  as  a  matter  of  law 
that  mining  generally  is  so  intrinsically  or 
inherently  dangerous  as  to  make  the  owner 
of  a  mine  liable  for  the  negligence  of  an 
independent  contractor,  resulting  in  in- 
juries to  a  servant  of  such  contractor,  where 
it  is  not  shown  that  the  mine  was  unsafe 
when  the  contract  was  made,  or  that  the 
owner  reserved  some  control  of  its  opera- 
tion. 

Trial  —  Instrnctlon  —  failure  to  sub- 
mit dinputcd  questions. 
0.  Where  it  is  a  disputed  question  of  fact 
whether  a  person  who  employed  the  workmen 
and  superintended  the  operation  of  a  gyp- 
sura  mine  was  an  independent  contractor 
or  the  superintendent  for  the  owner,  it  is 
error  to  instruct  the  jury  that  the  owner  is 
liable  for  fatal  injuries  to  a  laborer  em- 
ployed in  the  mine  caused  by  the  negligence 
of  the  person  so  superintending  the  mine, 
without  submitting  to  the  jury  the  disputed 
question  of  fact  as  to  the  relation  of  the 
superintendent  to  the  owner. 

Evidence  —  relation  of  owner  and  con- 
tractor —   Inswrance. 

7.  Where  it  was  a  material  question  for 
the  jury  whether  one  acting  as  superintend- 
ent oi  a  mine  was  so  superintending  for  the 
owner,  as  its  employee,  or  operating  it  for 

iVofe.  —  TJnhilitff  of  mine  oiinter  for 
neffHocnt  injtiry  to  cmpJojfee  of  fncfe- 
pcnclent  contractor  worJctng  the 
mine. 

The  accepted  doctrine  is  that  where  the 
master  has  entered  into  a  contract  with  a 
person  whereby  the  latter  assumes  full  con- 
trol of  the  work,  the  master  is  not  respon- 
sible for  injuries  to  the  employees  of  the 
contractor.  As  to  what  persons  are  deemed 
to  be  independent  contractors  within  the 
meaning  of  the  rule  relieving  emplovers 
from  liability,  see  exhaustive  note  to  Rich- 
mond V.  Sitter  ding,  65  L.  R.  A.  445.  and 
supplemenary  note  attached  to  Knicely  ▼. 
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himself  as  an  independent  contractor,  evi- 
dence that  the  owner  held  insurance  in- 
demnifying it  against  loss  and  damage  from 
accidents  to  laborers  in  the  mine,  and  of 
the  terms  of  tlie  policy,  and  of  the  corre- 
spondence between  the  owner  and  the  insur- 
ance company  and  with  the  alleged  con- 
tractor, was  competent  as  tending  to  show 
the  real  relation  between  the  person  so  su- 
perintending the  operation  of  the  mine 
and  the  mine  owner. 
Same  —  sufflciency. 

8.  The  evidence  is  held  to  be  sufficient  to 
sustain  the  findings  of  negligence  in  the 
operation  of  the  mine,  and  causing  the  in- 
jury complained  of,  and  of  the  absence  of 
contributory  negligence. 

(Johnston,  Ch.  J.,  and  Graves,  J.,  dissent.) 
(Novembef  5,  1910.) 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Marshall 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  husband  alleged  to  have  been 
caused  by  the  negligence  of  defendants. 
Reversed. 
•  The  facts  are  stated  in  the  opinion.       ' 

Messrs.  William  Warner,  O.  M.  Dean, 
W.  D.  McLieod,  H.  G.  Timmonds,  H. 
M.   Iiangworthy,   for  appellants. 

The  burden  is  upon  the  plaintiff  in 
actions  of  this  character  to  establish  by 
a  preponderance  of  the  evidence,  direct  or 
circumstantial,  that  the  relation  of  mas- 
ter and  servant  existed  between  himself 
and  the  defendant,  before  he  can  recover. 

26    Cyc.    1442;    Lendberg   v.    Brotherton 


West  Virginia  Midland  R.  Co.   17   L.R.A. 
(N.S.)   370. 

This  general  rule  is  subject  to  a  number 
of  exceptions,  prominent  among  which  is 
where  the  contract  directly  requires  the 
performance  of  work  intrinsically  danger- 
ous. See  note  to  Salliotte  v.  King  Bridge 
Co.  65   L.R.A.  620. 

But  there  seems  to  be  but  few  cases  in 
which  the  question  whether  or  not  mining 
is  so  intrinsically  dangerous  that  the  mine 
owner  cannot  shift  his  liability  for  inju- 
ries to  employees  therein  by  entering  into 
an  independent  contract  has  been  squarely 
passed  upon.  The  Laffeby  v.  United 
States  Gtpsum  Co.  Case  was  approved  in 
Xelson  V.  American  Cement  Plaster  Co.  84 
Kan.  797,  116  Pac.  678,  and  in  Pottorff  v. 
Fidelity  Coal  Min.  Co.  86  Kan.  774,  122 
Pac.  120,  but  a  judgment  for  the  plaintiff 
was  sustained  in  both  of  those  cases  upon 
the  ground  that  the  evidence  shoxved  that 
the  alleged  contract  was  only  a  colorable  ar- 
rangement by  the  mine  owner  to  avoid  lia- 
bility to  his  servants. 

In  quite  a  number  of  cases  the  mine  own- 
er has  been  held  not  to  be  liable  for  in- 
juries to  the  employees  of  the  independent 
contractor,  but  the  fact  that  mining  might 
be  considered  as  intrinsically  dangerous 
work  was  not  discussed. 

Thus,  liability  has  been  denied  in  the  fol- 
lowing cases: 

Where  the  roof  of  a  drift  or  mine,  being 
left  unsupported,  fell  and  injured  a  miner 
in  the  employ  of  the  contractor.  Smith  v. 
Belshaw,  89  Cal.  427,  26  Pac.  834;  Merri- 
weather  v.  Sayre  Min.  &  Mfg.  Co.  161  Ala. 
441,  49  So.  916;  Sam  nelson  v.  Cleveland 
Iron  Min.  Co.  49  Mich.  164,  43  Am.  Rep. 
456,  13  N.  W.  499. 

Where  the  mouth  of  a  pass  leading  from 
one  of  the  levels  in  a  mine  to  a  lower  level 
was  left  uncovered  and  unlighted,  owing 
to  the  negligence  of  the  person  operating 
the  mine.  Martin  v.  Sunlight  Gold  Min. 
Co.  37  New  So.  Wales  L.  R.  364,  cited  in 
Moll  on  Independent  Contractors  k  Em 
ployers'  Liability,  p.  325. 

Where  a  servant  of  a  contractor  engaged 
n   sinking  nn   air  shaft  is  injured   bv   an 
45  L.R.A.(N.8.) 


explosion  of  gds.  Welsh  v.  Lehigh  &  W. 
Coal  Co.  2  Sadler  (Pa.)  319,  5  Atl.  48; 
Welsh  V.  Parrish,  148  Pa.  599,  24  Atl.  86. 

Where  a  miner  was  injured  by  a  car  run- 
ning in  the  mine.  Patton  v.  Alberta  R.  & 
Coal  Co.  2  Terr.  L.  Rep.  438,  cited  in  Can- 
adian Case  Law  Dig.  1901-1905,  col.  977. 

Where  an  infant  was  employed  under  the 
statutory  age.  Harris  v.  McNamara,  97 
Ala.  181,  12  So.  103. 

And  it  has  been  held  that  the  owner  or 
lessee  of  a  mine  who  has  made  a  contract 
for  its  operation  by  another  person  is  not 
liable  to  the  servant  of  a  contractor,  who  is 
injured  by  the  breaking  of  a  rope  by  which 
the  cage  is  lowered.  *Shaw  v.  West  Calder 
Oil  Co.  0  Scot.  L.  R;  254,  cited  in  3  Scots 
Dig.  1800-1873,  col.  270;  Lendberg  v.  Bro- 
therton Iron  Min.  Co.  75  Mich.  84,  42  N.  W. 
675. 

And  see  Kiser  v.  Suppe,  133  Mo.  App. 
19,  112  S.  W.  1005. 

The  mine  owner  has  been  held  liable  for 
the  injuries  received  by  the  servants  of  the 
contractors  in  a  number  of  cases  where  he 
agreed  in  the  contract  to  take  certain  meas- 
ures for  the  miners'  safety  and  failed  so  to 
do.  Of  course,  cases  of  this  character  pre- 
sent a  wholly  different  question  from  that 
discussed  in  Laffebt  v.  United  States 
Gypsum  Co. 

In  some  cases  it  has  been  held  that  where 
the  statute  imposes  a  specific  duty  upon  a 
mine  owner,  he  cannot  shift  the  responsi- 
bility by  resorting  to  a  contract  with  an  in- 
dependent contractor.  See  Interstate  Coal 
Co.  V.  Baxavenie,  144  Ky.  172,  137  S.  W. 
853;  Fell  v.  Rich  Hill  Coal  Min.  Co.  23 
Mo.  App.  216.  These  cases,  however,  pre- 
sent a  different  question,  which  is  not  with- 
in the  scope  of  this  note.  As  to  the  liabil- 
ity of  employer  for  acts  of  independent  con- 
tractor where  injury  results  from  the  non- 
performance of  the  absolute  duties  of  the 
om plover,  see  note  to  Anderson  v.  Fleming, 
66  L.R.A.  119. 

As  to  liability  of  employer  for  acts  of 
independent  contractor  whpre  injury  is  di- 
rect result  of  work  contracted  for,  see  note 
to  Thomas  v.  Harrington,  65  L.R.A.  742. 

W.  M.  Q, 
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Iron  Min.  Co.  75  Mich.  84,  42  N.  W.  675; 
Wright  T.  Bertiaux,  161  Ind.  124,  66  N. 
£.  900;  Flynn  v.  Campbell,  100  Biass.  128, 
35  N.  E.  453. 

An  independent  contractor  is  one  who 
contracts  to  do  a  piece  of  work  according 
to  his  own  methods,  and  without  being 
subject  to  the  control  of  his  employer  as 
to  the  means  by  which  the  result  is  to 
be  accomplished,  but  only  as  to  the  result 
of  the  work. 

26  eye.  070,  1546;  St.  Louis,  Ft.  S.  & 
W.  R.  Co.  T.  Willis,  38  Kan.  330,  16  Pae. 
728;  Kansas  City,  M.  &  O.  R.  Co.  v.  Loos- 
ley,  76  Kan.  103,  90  Pac.  990;  Crenshaw 
▼.  Ullman,  113  Mo.  639,  20  S.  W.  1077. 

Drake  was  clearly  operating  the  mine 
as  an  independent  contractor. 

Note  on  Independent  Contractors,  Rich- 
mond ▼.  Sitterding,  65  L.R.A.  467;  Shaw  v. 
West  Calder  Oil  Co.  9  Scot.  L.  R.  254,  cited 
in  3  Scots.  Dig.  3800-1873,  coL  270;  Martin 
▼.  Sunlight  Gold  Min.  Co.  17  New  South 
Wales,  L.  R.  364,  cited  in  Moll  on  Independ- 
ent Contractors  &  Employers'  Liability,  p. 
325;  Mayhew  v.  Sullivan  Min.  Co.  76  Me. 
100;  Sullivan  t.  New  Bedford  Gas  &  Edison 
Light  Co.  190  Mass.  288,  76  N.  £.  1048. 

Since  Laffery  was  employed  by  Drake, 
and  Drake  was  an  independent  contractor, 
the  relation  of  mastec  and  servant  did  not 
exist  between  the  defendant  company  and 
Laifery,  and  Drake  alone  was  responsible 
as  employer. 

26  Cyc.  971 ;  Kansas  City,  M.  &  O.  R.  Co. 
V.  Loosley,  76  Kan.  121,  90  Pac.  990; 
Deane  t.  BufTalo,  42  App.  Div.  205,  58 
N.  Y.  Supp.  810;  Martin  v.  Sunlight  Gold 
Min.  Co.  17  New  South  Wales,  L.  R.  364, 
cited  in  Moll  on  Independent  Contractor 
&  Employer^'  Liability,  p.  325;  Mayhew  v. 
Sullivan  Min.  Co.  76  Me.  100;  Harris  v. 
McNamara,  97  Ala.  181,  12  So.  103;  Smith 
▼.  Belshaw,  89  Cal.  427,  26  Pac.  834; 
Boardman  v.  Creighton,  95  Me.  154,  49 
Atl.  663;  Shaw  v.  West  Calder  Oil  Co. 
9  Scot,  L.  R.  254,  cited  in  3  Scots  Dig. 
1800-1873,  col. '270;  Lendberg  v.  Brother- 
ton  Iron  Min.  Co.  75  Mich.  84,  42  N.  W 
675;  Samuelson  v.  Cleveland  Iron  Min. 
Co.  49  Mich.  164,  43  Am.  Rep.  456,  13 
N.  W.  499;  Welsh  v.  Lehigh  k  W.  Toal 
Go.  2  Sadler  (Pa.)  319,  5  Atl.  48;  Walnh 
T.  Parrish,  148  Pa.  599,  24  Atl.  86;  Central 
Coal  &  I.  Co.  ▼.  Grider,  115  Ky.  745,  65 
LJI.A.  455,  74  S.  W.  1058. 

Drake  had  the  right  to  adopt  his  own 
method  for  carrying  on  the  work,  and  such 
method  being  known  to  Laffery,  he  assumed 
the  risks  incident  to  the  carrying  on  the 
work  in  such  manner. 

Green  Bios.  v.  Brown,  7  Kan.  App.  394, 
51  Pac.  926;  Walker  ▼.  Scott,  67^  Kan. 
45  L.ILA.(N.S.) 


814,  64  Pac.  615;  Kansas  City,  M.  &  O. 
R.  Co.  V.  Loosley,  76  Kan.  113,  90  Pac. 
990;  Rush  v.  Missouri  P.  R.  Co.  36  Kan. 
135,  12  Pac.  582;  Sullivan  v.  India  Mfg. 
Co.  113  Mass.  396,  15  Am.  Neg.  Gas.  527; 
Knorpp  V.  Wagner,  195  Mo.  637,  93  S. 
W.  901;  1  Labatt,  Mast  &  S.  §  269;  Swan- 
son  V.  Great  Northern  R.  Co.  68  Minn. 
]S4,  70  N.  W.  978,  2  Am.  Neg.  Rep.  578; 
Kletschka  v.  Minneapolis  &  St.  L.  R.  Co. 
80  Minn.  238,  83  N.  W.  133,  8  Am.  Neg. 
Rep.  68;  Swanson  v.  Lafayette,  134  Ind. 
625,  33  N.  E.  1033;  Poorman  Silver  Mines 
V.  Devling,  34  Colo.  37,  81  Pac.  252,  18 
Am.  Neg.  Rep.  308;  Walker  v.  Scott,  67 
Kan.  814,  64  Pac.  615;  Paule  v.  Florence 
Min.  Co.  80  Wis.  350,  50  N.  W.  189;  Davis 
V.  NutUllsburg  Coal  &  Coke  Co.  34  W.  Va. 
500,  12  S.  E.  539;  Griffin  v.  Ohio  k  M.  R. 
Co.  124  Ind.  326,  24  N.  E.  888;  Pederson 
V.  Rushford,  41  Minn.  289,  42  N.  W.  1063 ; 
Southwest  Improv.  Co.  v.  Andrew,  86  Va. 
270,  9  S.  E.  1015;  Boemer  v.  Central  Lead 
Co.  69  Mo.  App.  601. 

Mr.  W.  W.  Redmond  for  appellant 
Drake. 

Messrs.  K.  A.  Berry,  W.  J.  Gregg,  and 
J.  D.  Gregg,  for  appellee: 

The  employment  was  dangerous,  and  the 
rule  of  independent  contract  does  not  ap- 
ply. 

St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77 
Kan.  80,  17  L.RJL(N.S.)  788,  93  Pac. 
586. 

The  procuring  of  gypsum  rock  for  manu- 
facture into  products  at  defendant  com- 
pany's mill  was  a  necessary  part  of  the 
operation  of  such  mill.  Therefore  the  de- 
fense of  an  independent  contract  is  of 
no  avaiL 

Florsheim  ▼.  DuUaghan,  58  III.  App.  593; 
McDonnell  v.  Rifle  Boom  Co.  71  Mich.  61, 
38  N.  W.  681;  Engel  ▼.  Eureka  Club,  59 
Hun,  593,  14  N.  Y.  Supp.  184;  Ketcham 
V.  Cohn,  2  Misc.  427,  22  N.  Y.  Supp.  181; 
Carlson  ▼.  Stocking,  91  Wis.  432,  65  N. 
W.  58:  Norwalk  Gaslight  Co.  v.  Norwalk, 
63  Conn.  495,  28  Atl.  32;  Stone  v.  Cheshire 
R.  Corp.  19  N.  H.  427,  51  Am.  Dec.  192; 
Booth  V.  Rome,  W.  &  O.  R.  Co.  44  N.  Y. 
S.  R.  9,  17  N.  Y.  Supp.  336;  Homer  v. 
Nicholson,  56  Mo.  220;  Tiffin  v.  McCor- 
mack,  34  Ohfo  St.  638,  32  Am.  Rep.  408, 
2  Mor.  Min.  Rep.  194;  Wood  v.  Independent 
School  Dist.  44  Iowa,  27;  Isnard  v.  Edgar 
>:ine  Co.  81  Kan.  765,  106  Pac.  1003. 

The  death  of  Laffery  was  not  the  result 
of  the  assumed  risks  of  his  employment. 

Cudahy  Packing  Co.  v.  Sedlack,  69  Kan. 
472,  77  Pac.  102,  16  Am.  Neg.  Rep.  329: 
Kmporia  ▼.  Kowalski,  66  Kan.  67,  71  Pac. 
232;  Buoy  v.  Clyde  Mill  &  Elevator  Co. 
68  Kan.  444,  75  Pac.  466:  Seeds  v.  Ameri- 
can Bridge  Co.  68  Kan.  526,  75  Pac  480; 
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Missouri  R.  R.  Oo.  ▼.  Johnson,  69  Kan. 
728,  77  Pac;  576,  16  Am.  Neg.  Rep.  346; 
Ooffeyville  Vitrified  Brick  &  Tile  Co.  ▼. 
Shanks,  69  Kan.  300,  76  Pac.  856;  St. 
Jjouis  k  S.  F.  R.  Go.  T.  Burgess,  72  Kan. 
454,  83  Pac.  001;  Harper  v.  lola  Portland 
Ocment  Co.  76  Kan.  612,  93  Pac.  179,  343; 
Young  V.  Missouri,  K.  &  T.  R.  Co.  82  Kan. 
336,  108  Pac.  99. 

Benson,  J.,  delivered  the  opinion  of 
the  court: 

A  judgment  was  rendered  against  the 
United  States  Gypsum  Company  and  J.  E. 
Drake  for  damages  for  the  death  of  George 
A.  LafTery,  a  laborer  in  the  mines  of  the 
company.  The  defendants  appealed,  but 
no  brief  was  filed  or  argument  made  for 
Drake. 

The  company  owns  and  operates  a  mill 
for  the  manufacture  of  gypsum  products, 
and  owns  adjacent  mines  from  which 
gypsum  is  taken  to  supply  the  mill.  The 
mill  and  mines  were  formerly  owned  and 
operated  by  the  Blue  Valley  Plaster  Com- 
pany. In  the  year  1900  the  plaster  com- 
pany entered  into  a  written  contract  with 
Drake,  by  the  terms  of  which  it  was  agreed 
that  Drake  should  mine  and  deliver  such 
gypsum  as  the  plaster  company  might  re- 
quire at  its  mills,  that  company  -to  fur- 
nish cars  and  rails  to  transport  the  ma- 
terial from  the  mine,  the  deliveries  to  be 
at  the  plaster  company's  cable,  and  Drake 
to  receive  45  cents  per  ton  therefor.  The 
contract  contained  the  following  stipula- 
tion: "It  is  further  agreed  that  said  party 
of  the  first  part  shall  in  no  wise  have 
control  of  the  mine  from  which  said  gyp- 
sum is  taken  or  any  authority  respecting 
the  manner  of,  or  means  employed  in  and 
about,  mining  said  gypsum."  This  agree- 
ment was  by  its  terms  to  remain  in  force 
for  one  year. 

In  February,  1905,  the  plaintiff's  husband, 
a  laborer  employed  by  Drake,  was  killed 
by  a  rock  wliich  fell  from  the  roof  of  the 
mine  whore  he  was  at  work.  The  plaintiff 
alleges  that  the  death  was  caused  by  the 
negligence  of  the  defendants  in  not  prop- 
erly inspecting  the  mine,  and  in  not  fur- 
nishing a  reasonably  safe  place  in  which 
to  work.  The  defendants  answered  by  gen- 
eral denial,  and  pleaded  assumption  of  risk 
and  contributory  negligence.  The  defend- 
ant company  also  specifically  denied  that 
Drake  was -superintending  the  mine  for  it, 
or  that  it  was  engaged  jointly  with  him 
in  mining.  The  jury  in  answering  special 
questions  found  that  Drake  was  superin- 
tendent of  the  mine;  that  the  company  was 
negligent  in  not  properly  inspecting  it; 
that  the  room  where  the  deceased  worked 
should  have  been  but  20  feet  in  width,  but 
45  L.R.A.(N.S.) 


was  27)  feet  wide;  that  the  raperintendent 
of  the  mine  did  not  maintain  a  reasonably 
safe  inspection,  that  the  place  where  the 
deceased  worked  was  not  reasonably  safe; 
and  that  his  death  would  have  been  averted 
by  a  reasonably  careful  inspection.  Other 
findings  were  made,  but  they  are  not  ma- 
terial .to  this  decision.  It  will  be  observed 
that  the  jury  did  not  find  that  Drake  was 
superintendent  of  the  mine  for  the  com- 
pany. They  were  not  requested  to  find  on 
that   issue,  although  quite  material. 

Drake  had  been  superintendent  of  the 
mine  for  several  years  before  this  contract 
was  made,  and  he  continued  to  direct  its 
operations  afterwards.  In  the  year  1902 
the  mills  and  mines  were  transferred  to  the 
gypsum  company,  and  Drake  continued  to 
supervise  the  operation  of  the  mines  until 
the  year  1906.  Whether  in  this  super- 
vision after  the  transfer  he  acted  as  su- 
perintendent for  the  company,  or  for  him- 
self as  contractor,  or  whether  he  acted  in 
both  of  these  capacities,  were  questions  of 
fact;  but  that  he  employed  and  discharged 
the  laborers  and  superintended  the  mining 
generally  in  removing  the  material  from 
the  earth  and  delivering  it  at  the  mill  is 
not  disputed.  The  claim  of  the  defendant 
company  is  that  he  acted  solely  as  an 
independent  contractor,  under  the  contract 
with  the  plaster  company,  adopted  and  in 
force  between  the  transferee  and  the  con- 
tractor, the  same  as  though  it  had  been 
made  between  them.  The  claim  of  the 
plaintiff  is  that  Drake  acted  as  superin- 
tendent of  the  mines  for  the  defendant 
company,  without  reference  to  the  contract, 
and  that  the  contract  was  set  up  as  a 
cover  to  relieve  the  company  from  re- 
sponsibility for  the  negligence  of  its  own 
superintendent.  Evidence  was  offered  tend- 
ing to  support  Vie  claims  of  each  party. 
The  court,  however,  in  effect,  took  this 
question  of  fact  from  the  jury  by  the  fol- 
lowing instruction:  "The  owners  and  oper- 
ators of  a  mine  and  mills  engaged  in  the 
business  of  producing  and  manufacturing 
plaster  from  gypsum  rock  secured  from  an 
underground  mine  by  the  ordinary  process 
of  mining,  and  which  in  its  nature  is  dan- 
gerous to  others,  are  under  obligation  to 
see  that  it  is  carefully  performed  so  as  to 
avoid  injury,  and  such  person  or  corpora- 
tion cannot  delegate  the  obligation  to  an 
independent  contractor,  and  thus  avoid 
liability  in  case  the  work  and  operation 
of  said  mining  business  is  negligently  done 
to  the  injury  of  a  servant  employed  in  such 
mining  operation,  .  .  .  and  if  you  shall 
be  satisfied  by  a  preponderance  of  the 
evidence  that  said  George  A.  lAffery  on 
the  20th  day  of  February,  1905  while  in 
the  performance  of  his  labor  as  a  servant 
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and  miner  in  the  Blue  Valley  Mine  in 
Marshall  county,  Kansas,  and  without  any 
fault  or  negligence  on  his  own  part,  was 
killed  as  tlie  result  of  the  negligent  inspec- 
tion of  said  mine  by  the  persons  in  the 
immediate  cliarge  thereof  and  superinten- 
dency  of  the  same,  or  by  reason  of  care- 
lessly and  negligently  not  being  provided 
with  a  safe  place  in  which  to  perform  his 
work  as  such  miner,  then  you  must  find 
against  both  defendants,  regardless  of  any 
suggestion  in  the  evidence  toward  the  claim 
that  J.  E.  Drake  was  solely  responsible 
for  such  negligence,  if  any  existed."  The 
plaintiff  contends  that  this  instruction  is 
supported  by  the  opinions  of  this  court 
in  St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77 
Kan.  80,  17  L.R.A.(N.S.)  788,  03  Pac. 
586,  and  Isnard  v.  Edgar  Zinc  Co.  81  Kan. 
705,  106  Pac.  1003.  In  the  Madden  Case 
the  question  was  whether  a  railroad  com- 
pany was  liable  to  a  landowner  for  dam- 
ages caused  by  fire  set  out  by  a  contractor 
to  burn  off  the  right  of  way, — an  entirely 
different  question  from  that  presented  here, 
where  it  is  contended  by  one  party  that 
the  person  injured  was  the  employee  of  the 
contractor  alone,  and  by  the  other  party 
that  he  was  the  servant  of  the  ow^ner.  The 
railroad  company  in  that  case  had  a  duty 
to  perform  which  it  was  bound  to  discharge 
in  such  manner  as  not  to  negligently  in- 
jure third  parties,  and  it  could  not  in  the 
situation  there  presented  be  relieved  of 
that  responsibility  by  committing  the  work 
to  a  contractor.  The  relation  of  master 
and  servant  did  not  exist,  although  an 
illustration  was  drawn  from  that  subject. 
In  the  Isnard  Case  the  plaintiff  was  em- 
ployed by  tlie  owner  of  the  mill,  and  was 
injured  while  working  in  a  place  and  with 
appliancos  furnished  by  Jiis  employer,  and 
it  was  held  that  the  owner  was  liable  for 
his  own  negligence  causing  the  injury.  By 
comparing  the  claim  of  the  defendant  com- 
pany here,  viz.,  that  Laffery  was  the  serv- 
ant of  an  independent  contractor,  with  the 
situation  in  either  of  the  two  cases  relied 
upon  by  the  plaiptiff,  it  readily  appears 
that  they  are  not  controlling. 

The  general  rule — variously  stated — is 
that,  when  a  person  lets  out  work  to  an- 
other, the  contractee  reserving  no  control 
over  the  work  or  workmen,  the  relation  of 
contractor  and  contractee  exists,  and  not 
that  of  master  and  servant,  and  the  con- 
tractee is  not  liable  for  the  negligent  or 
improper  execution  of  the  work  by  the  con- 
tractor. Wood,  Mast.  &  8.  2d  ed.  593;  26 
Cyc.  1084;  16  Am.  &  Eng.  Enc.  Law,  192. 
To  this  rule  there  are  many  exceptions  and 
limitations.  1  Tbomp.  No?.  §§  621-627. 
One  of  these  exceptions  relates  to  work 
intrinsically  dangerous,  and  the  plaintiff 
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contends  that  this  exception,  instead  of  the 
general  rule,  applies  here.  It  has  been 
held  in  many  cases  that  an  owner  or  a 
contractee  is  responsible  for  injuries  to  a 
third  party  caused  by  work  done  by  an 
independent  contractor,  where  the  contract 
directly  requires  the  performance  of  work 
intrinsically  dangerous,  however  skilfully 
done.  2  Dill.  Mun.  Corp.  4th  ed.  §  1029. 
This  principle  has  been  applied  to  injuries 
suffered  by  persons  upon  streets  ana  high 
ways,  and  also  by  occupants  of  adjoining 
premises.  Another  class  to  which  it  is  held 
applicable  is  that  of  persons  invited  to 
come  upon  the  contractee's  premises.  Cita- 
tions are  given  under  various  classifications 
in  notes  fn  65  L.R.A.  833,  and  66  L.R.A. 
941.     See  also  14  L.R.A.  828. 

No  effort  will  be  made  to  precisely  de- 
fine the  expressions,  "intrinsically  danger- 
ous," or  "inherently  dangerous,"  or  like 
phraseology,  as  used  in  the  authorities. 
Regard  must  be  had  to  the  reason  of  the 
principle  and  the  consequences  fiowing 
from  its  application  in  the  given  situation. 
The  mere  liability  to  injury  from  doing 
the  work  contracted  for  cannot  be  the  te.st. 
for  injuries  may  happen  in  any  undertak- 
ing, and  many  are  attended  with  great 
dange^  if  carelessly  managed,  althou<]:h 
with  proper  care  they  are  not  specially 
hazardous.  Ordinary  contracts  for  build- 
ings where  the  owner  reserves  no  control, 
but  the  usual  right  to  see  that  the  work 
is  properly  performed  according  to  specifi- 
cations, have  not  been  held  to  be  within 
this  principle,  although  the  erection  of  high 
buildings  in  the  manner  and  by  the  use  of 
materials  now  common  in  large  cities  may 
be,  and  often  is,  attended  with  great 
hazards.  In  an  early  New  York*  case  this 
matter  was  discussed  in  an  exhaustive 
opinion.  The  court  in  speaking  of  the 
common  case  of  a  person  about  to  build  a 
house  said:  "He  may  therefore  let  out 
by  contract  the  building  of  the  house  to 
some  person  who  will  undertake  to  fur- 
nish all  the  materials  and  complete  the 
building  in  a  specified  manner,  and  for  a 
stipulated  compensation.  Would  he  there- 
by become  the  master  of  all  the  contract- 
or's appurtenances,  servants,  and  men  em- 
ployed by  him,  and  render  himself  liable 
for  all  the  injuries  to  third  persons,  which 
might  be  occasioned  by  their  negligence  or 
misconduct  in  doing  any  act  tending  to  the 
construction  of  the  house  T  For  instance, 
by  the  carpenter's  men  in  getting  out  tim- 
ber in  the  forest,  by  the  stone  cutter's  serv- 
ants in  blasting  stone  in  the  quarry,  or 
by  the  teamsters  in  handling  materials  T 
F^uch  consequences  would  indeed  shock  the 
common  sense  of  all  men."  Blake  ▼.  Ferris, 
5  N.  Y.  48,  61,  55  Am.  Dee.  304.     In  aa- 
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other  caae  of  a  contract  for  building,  where 
it  was  claimed  that  this  exception  applied, 
the  court  said:  "The  exception  relied  upon 
is  fully  recognized  by  all  of  the  authorities 
that  we  have  examined;  the  doctrine  being 
that  if  the  enterprise  entered  upon  by  the 
owner  of  the  premises  is  inherently  and 
necessarily  dangerous,  or  where  danger 
and  hazard  must  necessarily  accompany  the 
work,  or  where  the  doing  of  the  work  will 
necessarily  create  a  nuisance,  then  the 
prosecution  of  the  work  becomes  unlawful, 
and  in  such  cases  the  owner  cannot  escape 
personal  liability  by  contracting  with  an- 
other to  do  the  work."  Richmond  v.  Sit- 
terding,  101  Va.  354,  359,  05  L.R.A.  445, 
99  Am.  St.  Rep.  870,  43  S.  E.  562,  13  Am. 
Xeg.  Rep.  610.  The  court,  however,  held 
that  the  erection  of  a  house  fronting  upon 
a  city  street  was  not  work  of  the  nature 
referred  to,  and  that  the  owner  was  not 
liable  for  injuries  caused  by  the  falling  of 
a  plank  negligently  extended  over  the  side- 
walk by  the  contractor.  In  Boomer  v. 
Wilbur,  176  Mass.  482,  53  L.R.A.  172,  57 
N.  E.  1004,  8  Am.  Neg.  Rep.  246,  in  decid- 
ing a  case  where  injuries  had  been  suffered 
from  the  fall  of  bricks  from  a  chimney 
which  was  being  erected  under  a  contract, 
the  court  said:  "If  the  performance  of  the 
work  will  necessarily  bring  wrongful  conse- 
quences to  pass  unless  gtiarded  against, 
and  if  the  contract  cannot  be  performed 
except  under  the  right  of  the  employer 
who  retains  the  right  of  access,  the  law 
may  hold  the  employer  answerable  for  neg- 
ligence in  the  performance  of  the  work. 
.  .  .  This  is  not  a  case  where  the  work, 
even  if  properly  done,  creates  a  peril,  un- 
less guarded  against.  .  .  If  it  had 
been  necessary  for  him  to  topple  the  chim- 
ney over  into  the  street,  or  to  remove  the 
bricks  by  letting  them  fall  into  it,  or  the 
contract  had  contemplated  such  action,  the 
instructions  would  not  have  been  objec- 
tionable; but,  aa  this  was  not  necessary 
or  intended,  the  work  could  not  be  classed 
as  work  which,  if  properly  done,  was  ordi- 
narily attended  with  danger  to  the  public." 
In  Engle  v.  Eureka  Club,  137  N.  Y.  100, 
33  Am.  St.  Rep.  692,  .32  N.  E.  1052,  in  an 
opinion  by  Chief  Justice  Andrews,  discuss- 
ing the  liability  of  an  owner  for  the  negli- 
gence of  a  contractor  whereby  a  child  was 
killed  in  taking  down  a  wall,  it  was  said: 
"There  are  cases  of  still  another  class 
where  the  thing  contracted  to  be  done  is 
neceflsarilv  attended  with  dansrer,  however 
skilfully  and  carefully  performed,  or,  in 
the  language  of  Judge  Dillon,  is  'intrinsic- 
ally dangerous/  in  which  case  it  is  held 
that  the  party  who  lets  the  contract  to  do 
the  act  cannot  thereby  escape  from  re- 
sponsibility for  any  injury  resulting  from 
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its  execution,  although  the  act  to  be  per- 
formed may  be  lawful."  Tn  Bower  v.  Peate. 
L.  R.  1  Q.  B.  Div.  321,  Chief  Justice  Cock- 
burn  said:  "That  a  man  who  orders  a  work 
to  be  executed,  from  which,  in  the  natural 
course  of  things,  injurious  consequences  to 
his  neighbor  must  be  expected  to  arise,  un- 
less means  are  adopted  by  which  such  con- 
sequences may  be  prevented,  is  bound  to  see 
to  the  doing  of  that  which  is  necessary  to 
prevent  tiie  mischief,  and  cannot  relieve 
himself  of  his  responsibility  by  employing 
someone  else — whether  it  be  the  contractor 
employed  to  do  the  work  from  which  the 
danger  arises  or  some  independent  person — 
to  do  what  is  necessary  to  prevent  the  act 
he  has  ordered  to  be  done  from  becoming 
wrongful.  There  is  an  obvious  d inference 
between  committing  work  to  a  contractor 
to  be  executed,  from  which,  if  properly  done, 
no  injurious  consequences  can  arise,  and 
handing  over  to  him  work  to  be  done  from 
which  mischievous  consequences  will  arise 
unless  preventive  measures  are  adopted." 
It  may  not  be  difficult  in  many  cases  to 
apply  the  distinction  noted  in  the  con- 
cluding sentence  above,  guided  by  numerous 
decisions  by  which  it  has  been  illustrated; 
still  cases  may  arise  where  the  line  of 
cleavage  will  be  shadowy  and  indistinct. 
As  remarked  by  the  learned  annotator  in 
65  L.R.A.  833,  840:  "Cases  which  lie  near 
the  border  line,  and  which  are  not  con- 
cluded by  precedents  so  close  as  to  be  bind- 
ing, will  always  continue  to  be  a  source 
of  embarrassment."  See  also  Hughes  v. 
Percival  (1883)  62  L.  J.  Q.  B.  N.  S.  719, 
L.  R.  8  App.  Cas.  443,  49  L.  T.  N.  S.  189, 
31  Week.  Rep.  725,  47  J.  P.  772.  In  the 
case  of  contracts  to  erect  buildings  and 
like  undertakings  it  should  be  observed  that 
the  contractee  may  be  liable  for  injuries,  if 
caused  by  defective  plans,  or  in  some  sit- 
uations by  excavations  necessarily  made, 
causing  injuries  not  resulting  from  the  col- 
lateral negligence  of  the  contractor,  but 
occurring  in  performing  the  contract.  Wig- 
gin  V.  St.  Louis,  135  Mo.  558,  37  S.  W. 
528;  Bonaparte  v.  Wiseman,  89  Md.  12, 
44  L.R.A.  482,  42  Atl.  918.  And  manifest- 
ly if  the  contract  requires  for  its  perform- 
ance the  creation  of  a  nuisance,  or  the 
doing  of  any  unlawful  act,  the  employer 
is  not  excused. 

It  is  clear  from  the  cases  cited  and  many 
others  in  which  the  subject  has  been  con- 
sidered that  the  intrinsic  danger  of  the 
undertaking  upon  which  the  exception  is 
based  is  a  danger  which  inheres  in  the 
performance  of  the  contract,  resulting  di- 
rect Iv  from  the  work  to  bo  done,  and  not 
from  the  collateral  negligence  of  the  con- 
tractor. St.  Paul  Water  Co.  v.  Ware,  16 
Wall.  566,  21  L.  ed.  485 ;  McDonell  v.  Rifle 
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Boom  Co.  71  Mich.  61,  38  N.  W.  681.  Be- 
cause of  the  difficulty  of  expressing  exact 
distinctions,  apart  from  the  facts  of  par- 
ticular situations,  the  language  used  in 
many  of  the  decisions  must  be  carefully 
scrutinized  and  applied  no  farther  than 
such  facts  require.  Passing  from  this  brief 
review  of  authorities  bearing  upon  the  gen- 
eral subject,  we  proceed  to  consider  cases 
relating  especially  to  mining.  The  owner 
of  a  mine  had  contracted  with  certain  per- 
sons to  work  it  and  deliver  the  ore  for  a 
specified  price  per  ton.  The  mine  was  in 
safe  condition  when  the  contractors  took 
possession.  An  employee  of  the  contractor 
was  killed  by  a  rock  falling  from  the  roof 
of  the  mine  where  he  was  at  work.  An 
action  was  brought  against  the  mine  owner 
for  damages,  alleging  negligence  in  failing 
to  keep  the  mine  reasonably  safe.  In  the 
opinion  by  Judge  Cooley .  the  duties  of  a 
mine  owner  in  such  cases  are  considerec 
at  length.  It  was  said:  *That  the  mine 
was  at  no  time  a  place  of  absolute  safety 
is  conceded;  but  the  danger  was  not  pecul- 
iar to  this  mine,  and  by  itself  raised  no 
presumption    of   negligence.     .  The 

question  is  whether  defendant  at  the  time 
of  delivering  possession  to  the  contractors 
had  neglected  any  precaution  which  ought 
to  have  been  taken  to  guard  against  dan* 
ger.  We  find  no  evidence  of  such  neglect. 
The  roof  remained  in  place  during  the  sea- 
son of  1878,  and  the  tendency  of  the  plain- 
tiflf's  evidence  is  to  show  that  the  freezing 
of  the  following  winter  and  the  filtration 
of  the  water  through  it  were  chargeable 
with  the  disintegration  and  ultimate  fall 
of  the  rock.  The  negligence,  if  any,  must 
on  this  showing  have  consisted  in  the  fail- 
ure to  inspect  the  roof  frequently,  and  to 
bar  down  any  rock  that  seemed  likely  to 
detach  itself  and  fall,  or  to  erect  timbers 
to  prevent  the  fall.  But  plaintiff  insists, 
further,  that  this  duty  of  supervision  and 
care  at  all  times  rested  upon  the  mining 
company,  and  was  not  devolved  upon  the 
contractors  by  the  agreement  made  with 
them.  This  is  the  point  on  which  the  plain- 
tiff chiefly  relies.  It  is  not  pretended  that 
the  mere  ownership  of  real  estate  upon 
which  there  are  dangers  will  render  the 
owner  liable  to  those  who  may  receive  in- 
jury in  consequence.  Some  personal  fault 
must  be  involved,  or  neglect  of  duty,  before 
there  can  be  a  personal  liability."  Samuel- 
son  V.  Cleveland  Iron  Min.  Co.  49  Mich. 
164,  171,  173,  43  Am.  Rep.  456,  13  N.  W. 
499,  502,  503.  After  reviewing  several 
cases  of  injuries  to  third  persons  by  the 
negligence  of  contractors,  where  it  had 
been  claimed  that  the  owner  was  responsi- 
ble for  failure  to  properly  care  for  his  own 
premises,  and  finding  that  such  responsi- 
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bility  could  only  be  based  on  some  positive 
duty  which  the  owner  owed  to  the  person 
injured,  or  upon  some  duty  of  a  master 
which  could  not  be  delegated,  the  opinion 
proceeds:  "It  remains  to  be  seen,  then^ 
whether  a  personal  duty  to  guard  against 
danger  to  the  miners  was  still  incumbent 
upon  the  defendant  as  owner  of  the  mine, 
and  was  continuous  while  the  mine  waa 
being  worked  by  the  contractors.  Mere 
ownership  of  the  mine  can  certainly  im- 
pose no  such  duty.  The  owner  may  rent  m 
mine,  resigning  all  charge  and  control  over 
it,  and  at  the  same  time  put  off  all  re- 
sponsibility for  what  may  occur  in  it  after- 
wards. If  he  transfers  no  nuisance  with 
it,  and  provides  for  nothing  by  his  lease 
wliich  will  expose  others  to  danger,  he  will 
from  that  time  have  no  more  concern  with 
the  consequences  to  others  than  any  third 
person.  If,  instead  of  leasing,  he  puts  con- 
tractors in  possession,  the  result  must  be 
the  same  if  there  is  nothing  in  the  con- 
tract which  is  calculated  to  bring  about 
danger.  But  if,  on  the  other  hand,  he 
retains  charge  and  control,  and  gives  work- 
men a  right  to  understand  that  he  is  caring 
for  their  safety,  and  that  they  may  rely 
upon  him  to  guard  against  negligent  con- 
duct in  the  contractors  and  others,  his 
moral  accountability  for  their  safety  is  a» 
broad  as  it  would  be  if  he  were  working 
the  mine  in  person;  and  his  legal  ac- 
countability ought  to  be  commensurate 
with  it."  In  an  action  by  a  miner  to  re- 
cover for  personal  injuries  suffered  in  a 
mine  where  he  was  at  work  for  a  con- 
tractor who  had  undertaken  to  mine  and 
deliver  coal  to  the  owner,  a  verdict  was 
returned  against  both  the  owner  and  con- 
tractor. The  owner  appealed,  and  it  was 
held  that  he  was  not  liable.  The  injury 
was  caused  by  a  falling  roof  over  an  entry. 
The  court  said:  "At  the  time  of  the  acci- 
dent, and  for  some  months  prior  thereto, 
the  mine  was  in  the  exclusive  possession 
and  control  of  defendant  ^Dickenson,  under 
a  contract  with  Belshaw,  who  was  the 
owner  thereof;  and  under  such  contract 
Dickenson  employed  and  paid  the  workmen, 
had  entire  charge  of  and  authority  over 
the  mine,  and  received  a  fixed  rate  per  ton 
from  Belshaw  for  the  coal  taken  therefrom, 
when  the  same  was  delivered  to  him  The 
principle  of  law  is  so  well  settled  that, 
where  one  carries  on  an  independent  em- 
ployment in  pursuance  of  a  contract  by 
which  he  has  entire  control  of  the  work  and 
the  manner  of  its  performance,  his  em- 
ployer is  not  liable  for  any  negligence  of 
which  he  may  be  guilty  in  the  course  of  his 
employment,  that  the  citation  of  authori- 
ties is  unnecessary  labor."  Smith  v.  BeU 
shaw,  89  Cal.  427,  430,  26  Pac.  834. 
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It  was  held  in  Missouri  that  a  furnace 
.company  which  owned  a  sand  pit  which 
had  mside  a  contract  for  digging  the  sand 
and  hauling  it  to  the  furnace  at  a  stated 
price  per  load,  without  reserving  any  right 
to  control  the  operation,  was  not  liable  for 
the  negligence  of  the  contractor  in  making 
an  excavation  for  the  pit  whereby  a  third 
person  was  injured.  Fink  v.  Missouri  Fur- 
nace Co.  82  Mo.  276,  62  Am.  Rep.  376.  A 
contract  was  let  by  a  mine  owner  to  dig 
ore  and  deliver  it  upon  cars  furnished  by 
the  owner  at  a  fixed  price  per  car.  In  an 
action  for  the  death  of  an  infant  wrong- 
fully employed  by  the  contractor  and  killed 
while  at  work  in  the  mine  it  was  held  that 
the  owner  was  not  liable.  Harris  v.  Mc- 
Namara,  97  Ala.  181,  12  So.  103.  In  an- 
other case  it  appeared  that  mining  opera- 
tions had  been  carried  on  by  the  mine 
owner  and  a  contractor,  the  latter  doing 
the  work  under  ground;  the  owner  hoist- 
ing and  preparing  the  ore  for  sale  and  sell- 
ing it.  The  proceeds  were  divided.  Re- 
versing a  judgment  for  the  owners,  it  was 
held  that  they  were  liable  for  injuries  to 
a  laborer  under  ground,  the  liability  being 
based  upon  the  fact  that  the  undertaking 
was  joint,  but  the  court  said:  "The  theory 
en  which  the  defense  of  the  court's  ruling 
is  based  is  that  Raynes  was  an  independent 
contractor  operating  the  mine  on  his  own 
account,  that  the  deceased  was  in  his  em- 
ploy, holding  no  contractual  relation  with 
defendants,  and  they  owed  him  no  duty. 
If  the  contract  between  Raynes  and  the 
defendants  was  simply  to  the  effect  that  the 
former  rented  the  land,  or  the  mining  plant, 
from  defendants,  who  had  no  further  in- 
terest in  its  operation  than  that  in  the 
nature  of  a  lessor's  interest,  that  theory 
would  be  correct.  Although  under  such 
conditions  it  might  appear  that  that  mine 
was  in  a  dangerous  condition  and  unfit  for 
use,  yet  the  miner  could  look  no  further 
than  to  his  employer  for  redress  for  his 
injuries."  Rice  v.  Smith,  171  Mo.  331, 
335,  71  S.  W.  123,  124.  The  reference  to 
the  condition  of  the  mine  in  the  conclud- 
ing sentence  of  the  quotation  must  have 
been  to  its  condition  at  the  time  of  the 
injury.  If  a  mine  is  unsafe  when  a  con- 
tract is  entered  into  a  different  principle 
would  apply.  Where  a  mining  company 
contracting  for  the  removal  of  ore  re- 
served to  itself  arrangements  necessary  for 
the  protection  of  the  workmen,  and  a  la- 
borer was  injured  by  a  rock  falling  from 
a  hanging  wall  in  the  mine,  it  was  held 
that  the  mining  company  was  liable,  but 
that  the  liability  arose  from  its  failure  to 
do  the  thing  it  h|id  agreed  by  the  terms 
of  the  contract  to  do.  Lake  Superior  Iron 
Co.  V.  Erickson,  39  Mich.  492,  33  Am.  Rep. 
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423,  10  Mor.  Min.  Rep.  39.  In  a  similar 
case  where  the  owners  of  a  mine  agreed 
with  the  contractor  to  furnish  and  put  up 
such  props  for  the  roof  as  would  make  the 
mine  safe,  it  was  held  that  they  were 
liable  for  injuries  to  an  employee  of  the 
contractor  suffered  because  of  the  absence 
of  such  props,  the  liability  resting  upon  the 
terms  of  the  contract.  Kelly  ▼.  Howell, 
41  Ohio  St.  438. 

The  principle  as  applied  to  mining  is 
also  stated  in  1  Thompson  on  Negligence, 
§  037.  In  the  absence  of  legislation  upon 
the  subject,  the  courts  have  not  hitherto 
held  as  matter  of  law  that  mining  general- 
ly is  so  intrinsically  or  inherently  danger- 
ous as  to  make  the  owner  of  a  mine  liable 
for  the  negligence  of  an  independent  con- 
tractor, resulting  in  injuries  to  a  servant 
of  such  contractor,  where  it  was  not  shown 
that  the  mine  was  unsafe  when  the  con- 
tract was  made,  or  that  the  owner  re- 
served some  control  of  its  operation.  So 
to  hold  would  go  beyond  the  province  of  the 
judiciary. 

There  is  no  evidence  that  the  mine  was 
unsafe  at  the  time  the  contract  was  en- 
tered into,  or  at  the  time  the  gypsum  com- 
pany commenced  operating  it.  If  Drake 
was  really  acting  for  the  company  as  its 
superintendent  in  overseeing  and  directing 
the  mining  operation  by  its  authority,  di- 
rection, or  agreement,  or  if  the  written 
contract  was  not  in  force  between  the  com- 
pany and  Drake,  or  if  with  or  without  the 
contract  the  company  really  controlled  and 
directed  the  operation  of  the  mine,  then  it 
is  liable  for  any  actionable  negligence  on 
his  part,  or  the  part  of  the  company. 

The  defendants  predicate  error  in  the 
admission  of  testimony  showing  that  the 
gypsum  company  took  out  insurance  in- 
demnifying it  against  loss  from  injuries  to 
Laffery  and  other  laborers,  and  to  the 
correspondence  relating  to  such  insurance, 
and  to  the  terms  of  the  policy.  This  testi- 
mony was  admitted  to  show  the  real  rela- 
tion between  Drake  and  the  company.  It 
was  competent,  and  was  properly  received. 
Brower  v.  Timreck,  66  Kan.  770,  71  Pac. 
581,  13  Am.  Neg.  Rep.  298. 

It  is  contended  that  there  was  no  negli- 
gence by  Drake  or  the  company,  that  the 
death  resulted  from  an  assumed  risk  of 
the  deceased,  and  that  it  was  caused  by  his 
own  negligence.  These  claims,  however, 
presented  questions  of  fact  determined  by 
the  findings  of  the  jury  in  favor  of  the 
plaintiff.  We  have  carefully  examined  the 
evidence,  and  find  that  it  supports  the 
verdict  and  findings  of  the  jury.  The  real 
relation  of  Drake  to  the  company  should 
have  been  determined  by  the  jufy  mder 
proper  instructions. 
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For  error  in  the  instruction  referred  to, 
the  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

The  abstract  of  the  appellants  contains 
over  500  printed  pages,  embracing  a  copy 
of  the  evidence,  with  questions  and  answers 
in  full,  and  all  exceptions  thereto  with 
accompanying  remarks  of  counsel.  This 
is  not  an  abstract,  but  appears  to  be  a 
transcript,  and  is  not  a  compliance  with 
the  rules  of  this  court.  The  expense  of 
printing  the  abstract  will  not  be  taxed  as 
costs. 

Johnston,  Ch.  J.,  dissenting: 
In  my  view  the  work  of  mining  is  in- 
trinsically dangerous,  and  it  therefore 
devolves  on  an  owner  to  take  reasonable 
precautions  for  the  safety  of  those  em- 
ployed  in  the  mines,  and  an  owner  cannot 
escape  liability  for  a  negligent  injury  to 
an  employee  on  the  ground  that  the  work 
was  done  by  a  contractor. 

OraTeSy  J.,  concurs  in  this  dissent. 


KANSAS  SUPREMS  COURT. 

T.  0.  ROBERTS 

V. 

E.    0.    KINLEY    et    al..    Impleaded,    etc., 

Appts. 

(89  Kan.  885,  132  Pac.  1180.) 

Bailment^-  antomoblle  —  liability    of 
keeper  of  garage. 

1.  A  garage  keeper  to  whom  an  automo- 
bile is  intrusted  for  repairs  or  storage  is 
a  bailee  for  hire,  and  wtiile  not  an  insurer, 
he  is  bound  to  use  reasonable  care  to  pro- 
tect and  preserve  it,  and  is  liable  to  an 
owner  for  any  loss  resulting  from  his  neg- 
ligent acts  or  omissions,  and  also  for  those 
of  his  agents  or  employees  while  acting 
within  the  scope  of  their  employment. 

Master  and  ser%'ant  —  garage  keeper  <— 
testing  cars. 

2.  An  employee  in  charge  of  a  garage  in 
which  an  automobile  had  been  left  for  re- 
pairs took  the  automobile  out  after  it  had 
been  repaired,  for  the  purpose  of  testing  it, 
and  also  to  carry  home  a  customer  of  the 
garage  who  had  brought  his  automobile 
there  for  repairs  which  the  garnsre  keeper 
could  not  make  on  that  day,  and  while  out 
on  this  trip  the  automobile  was  negligently 
wrecked.    While  the  trip  to  the  home  of  the 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  As  to  duty  and  liability  of 
garage  keeper  to  owner  of  car,  see  note  to 
Firemen's  Fund  Tns.  Co.  v.  Schreiber,  ante, 
314.  See  references  in  that  note  for  annota- 
tion on  relflfed  subjects. 
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customer  was  longer  than  was  necessary  ia. 
order  to  try  out  the  automobile,  the  em- 
ployee cannot  be  deemed  to  have  been  act- 
ing outside  the  scope  of  his  employment 
wliile  he  was  out  upon  this  trip,  and  the 
garage  keeper  is  therefore  liable  for  the 
negligent  wrecking  of  the  automobile. 

(June  7,  1913.) 

APPEAL  by  defendants  Kinley  and  Brooks 
from  a  judgment  of  the  District  Court 
for  Shawnee  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
the  injury  of  plaintiff's  automobile  while  in 
defendants'  possession  for  repairs.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  C.  J.  Evans  and  P.  H.  Forbes, 
for  appellants: 

The  wrong  in  this  case  was  not  a  neg- 
ligent act  at  all,  nor  was  it  an  act  of  a  serv- 
ant within  the  scope  of  his  employment  at 
all. 

Gann  v.  Great  Southern  Lumber  Co.  131 
La.  400,  59  So.  830;  Crelly  v.  Missouri  k 
K.  Teleph.  Co.  84  Kan.  23,  33  LJl.A.(NJS.) 
328,  113  Pac.  386. 

The  bailment  obligation  is  not  absolute. 

12  Am.  &  Eng.  Enc.  Law,  922,  946;  Me- 
chem,  Agency,  §  740;  Pollock,  Torts,  p.  277; 
Cevcn,  Neg.  p.  9;  Schouler,  Bailm.  &,  Carr. 
§  101. 

Such  a  bailee  does  not  actuallv  insure  his 
servant  in  favor  of  anyone,  but  it  would  be 
especially  inequitable  that  he  should  be 
held  to  have  insured  this  plaintiff  against  a 
restilt  which  realty  grew  out  of  a  special 
relation  between  plaintiff  and  that  servant. 

Sanderson  v.  Collins  [1904]  1  K.  B.  628. 
73  L.  J.  K.  B.  N.  S.  358,  52  Week.  Rep.  354, 
90  L.  T.  N.  S.  243,  20  Times  L.  R.  249; 
Abrahams  v.  Bullock,  18  Times  L.  R.  701; 
Cheshire  v.  Bailey  [1906]  1  K.  B.  327,  74  L. 
J.  K.  B.  N.  S.  176,  53  Week.  Rep.  322.  92 
L.  T.  N.  S.  142,  21  Times  L.  R.  130;  Taylor 
V.  Downey,  104  Mich.  532,  29  L.R.A.  92,  53 
Am.  St.  Rep.  472,  62  N.  W.  716;  Merchants' 
Nat.  Bank  v.  Guilmartin,  88  Ga.  797,  17 
L.R.A.  322,  15  S.  E.  831;  Foster  v.  Essex 
Bank,  17  Mass.  479,  9  Am.  Dec.  168,  1  Am 
Neg.  Cas.  502;  Crelly  v.  Missouri  &  K. 
Teleph.  Co.  84  Kan.  19,  33  LJJ.A.(N.S.) 
328,  113  Pac.  386. 

Messrs.  Lee  Monroe  and  W.  S.  Roarb. 
for  appellee: 

A  garage  keeper  is  a  bailee  for  hire,  and 
is  liable  to  a  patron  for  damages  resulting 
to  his  automobile  through  failure  of 'him- 
self or  his  servants  to  exercise  reasonable 
care  and  diligence  in  protecting  the  car. 

Story,  Agency,  §§  452  et  seq.;  28  Cyc.  43: 
Tncrram,  Automobile  Law,  90-94;  Story, 
Bailm.  9th  ed.  §  450;  Lehnen  v.  Hines,  88 
Kan.  68,  42  L.R.A.(N.S.)  830, 127  Pac.  612; 
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7  Thomp.  Neg.  %  6674;  Wood,  Mast.  &  S. 
2d  ed.  §  309;  Beale,  Innkeepers  &  Hotels,  § 
172;  Stewart  v.  Brooklyn  &  C.  T.  R.  Co.  90 
N.  Y.  588,  43  Am.  Rep.  185,  8  Am.  Keg. 
Cas.  547. 

A  garage  keeper  is  liable  for  the  destruc- 
tion of  an  automobile  placed  with  him  for 
repairs,  if  his  authorized  servant  takes  the 
car  out  after  repairing  it,  for  the  purpose 
of  testing  it,  and,  while  so  doing,  drives  to 
a  distance  greatly  in  excess  of  that  whidh 
is  necessary,  and  in  so  doing  negligently  and 
unskilfully  causes  or  permits  the  car  to  be 
wrecked. 

Lehnen  v.  Hines,  88  Kan.  68,  42  L.R.A 
(N.S.)  830,  127  Pac.  612;  6  Cyc.  185;  Van 
Zile,  Bailra.  &  Carr.  2d  ed.  ^  46,  p.  41; 
Story,  Bailm.  §  188;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Randall,  40  Kan.  427,  19  Pac.  783; 
Lovejoy  v.  Campbell,  16  S.  D.  231,  92  N.  W. 
24;  Ritchie  v.  Waller,  63  Conn.  155,  27 
L.R.A.  161,  38  Am.  St.  Rep.  361,  28  Atl.  29. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  to  recover  damages 
for  the  negligent  wrecking  of  an  automo- 
bile mtrusted  to  garage  keepers  for  repairs. 

It  appears  that  E.  0.  Kinloy  and  Claude 
Brooks  were  partners  conducting  a  business 
in  Topeka  which  included  the  keeping  of  a 
garage  wherein  automobiles  were  repaired, 
and  that  Minor  Poffenberger  and '  Harry 
Miller  were  employees  of  the  firm.  T.  C. 
Roberts,  the  owner  of  an  automobile,  sent 
his  car  to  the  garage  for  repairs.  PofTen- 
berger,  who  was  in  charge  of  the  repair  shop 
at  the  time,  made  some  repairs  upon  it.  At 
the  same  time  another  customer,  named 
Cramer,  living  in  the  neighborhood  of  Osaw- 
kie,  brought  his  car  to  the  garage  for  re- 
pairs. It  turned  out  that  the  parts  needed 
for  repairing  his  car  were  not  in  stock  and 
could  not  be  obtained  nor  the  car  repaired 
for  two  or  three  days.  Aa  Cramer  could  not 
return  home  in  his  own  car,  Poffenberger,  in 
charge  of  the  repair  shop,  proposed  to,' and 
in  company  with  Miller  did,  take  Cramer 
to  his  home  in  Osawkie,  about  25  miles  dis- 
tant in  Roberts'  car.  On  the  return  from 
Osawkie,  Poffenberger  was  driving  the  car, 
and  in  rounding  a  corner  at  an  excessive 
rate  of  speed,  he  ran  it  into  a  ditch  and 
wrecked  it.  Under  the  testimony  and  the 
findings  of  the  jury  it  is  clear  that  Kinley 
and  Brooks  were  the  keepers  of  the  garage, 
and  that  Poffenberger  was  their  representa- 
tive at  the  time  in  question.  Neither  Kin- 
ley  nor  Brooks  were  at  the  garage  when  the 
car  was  brought  in  for  repairs  nor  when  it 
was  taken  out  by  Poffenberger.  and  neither 
was  directly  connected  with  the  repair  of 
the  car  or  the  use  that  Poffenberger  made 
of  it.  While  they  did  not  directly  partici- 
46  L.R.A.(N.S.) 


pate  in  the  misconduct  of  Poffenberger  or 
the  taking  of  the  car,  they  did  leave  him  in 
charge  of  the  garage,  and  he  may  be  said 
to  have  been  engaged  in  his  employers'  bus- 
iness when  the  car  was  wrecked.  His  tes- 
timony was  to  the  effect  that  he  took  the 
car  from  the  garage  after  repairing  it  for 
two  purposes;  one,  to  try  it  out  and  ascer- 
tain if  the  repairs  were  effective,  and  the 
other,  to  take  the  customer  of  the  garage  to 
his  home. 

The  trial  court  correctly  instructed  the 
jury  that  persons  operating  a  garage  are  re- 
quired to  exercise  reasonable  care  to  protect 
and  preserve  automobiles  placed  in  their 
custody  for  storage  and  repairs,  and  if  an 
automobile  so  placed  is  injured  or  destroyed 
on  account  of  negligence  of  the  garage  keep- 
er or  his  servants  while  acting  within  the 
scope  of  their  authority,  the  garage  keeper 
is  liable  therefor.  A  garage  has  been  lik- 
ened to  a  livery  stable,  for  which  it  has  be- 
come a  substitute  to  a  great  extent,  and 
the  rules  of  law  governing  livery  stable 
keepers  apply  to  garage  keepers.  The  keep- 
ers are  bailees  for  hire,  and  bound  to  take 
the  same  care  of  automobiles  intrusted  to 
them  that  a  prudent  man  ordinarily  takes 
of  his  own  property.  Babbitt,  Motor  Ve- 
hicles, §  640;  Huddy,  Automobiles,  §  243; 
Ingram,  Automobile  Law,  p.  90;  Story, 
Agency,  §  452;  28  Cyc.  43. 

It  is  contended,  however,  that  Po'ffenber- 
ger  was  acting  outside  of  his  employment 
when  the  car  was  taken  on  the  trip  to  Osaw- 
kie, and  that  his  act  was  a  personal  wrong 
for  which  his  employers  were  not  responsi- 
ble. The  court  instructed  the  jury  that 
"the  general  rule  of  law  is  that  the  em- 
ployer is  liable  for  injuries  to  the  property 
of  another  caused  by  the  negligence  of  his 
employee  if  the  act  which  results  in  the  in- 
jury is  done  while  the  employee  is  acting 
within  the  scope  of  his  employment  in  his 
employer's  service,  even  though  the  act  was 
not  necessary  to  the  performance  of  the 
employee's  duties,  and  was  not  expressly  au- 
thorized by  the  employer  or  known  to  him. 
The  employer  is  not  responsible  for  the 
wrongful  act  of  his  employee,  unless  the  act 
is  done  within  the  scope  of  the  latter 's  em- 
ployment. It  is  not  enough  to  exempt  the 
employer  that  the  act  is  wilful  or  malicious, 
or  in  excess  of  authority  expressly  con- 
ferred, provided  the  employee  is  acting  in 
behalf  of  the  employer  and  within  the  scope 
of  his  employment." 

And,  proceeding  farther,  the  court  in- 
structed the  jury  that  if  Poffenberger  and 
Miller  were  acting  in  the  scope  of  their  em- 
ployment at  the  time,  and  they  failed  to  ex- 
ercise ordinary  care  in  the  operation  of  the 
car,  by  reason  of  which  it  was  injured, 
their  employers  would  be  liable  for  the  re- 
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suiting  damages.  From  Poffenberger's  own 
statement  it  is  clear  that  appellants  are  lia- 
ble for  the  negligence  of  Poffenberger.  The 
car  was  taken  to  appellants'  shop  for  re- 
pairs and  was  left  with  Poffenberger,  who 
was  managing  and  controlling  the  garago 
at  the  time.  He  repaired  it  and  took  it  out 
for  the  purpose  of  trying  out  the  machine, 
going  .an  unnecessary  distance  in  making 
the  test.  While  trying  out  the  engine  he 
doubtless  extended  the  trip  to  accommodate 
Cramer,  who  determined  that  he  must  re- 
turn home,  that  day  without  his  machine, 
which  had  been  left  for  repairs.  In  regard 
to  the  test  and  trip  it  cannot  be  said  that 
it  was  wholly  taken  for  Poffenberger's  own 
purposes,  as  the  journey  was  in  part  made 
to  accommodate  a  customer  who  was  obliged 
to  leave  his  own  car  because  appellants  were 
unable  to  repair  it  in  time  for  his  return 
home.  The  driving  of  appellee's  car  by 
Poffenberger  to  ascertain  whether  the  re- 
pairs were  successful  was  a  proper  act  in 
connection  with  the  bailment,  and  the  fact 
that  the  test  was  not  properly  made  or  was 
unduly  extended  did  not  necessarily  take 
his  acts  out  of  the  line  of  employment.  If 
appellants,  or  Poffenberger,  acting  for  them, 
had  given  the  car  to  a  stranger  in  which  to 
take  a  ride,  they  certainly  would  have  been 
liable  for  resulting  damages  to  it,  and  they 
are  no  less  liable  when  they  themselves  use 
it  in  a  way  not  consistent  with  the  bail- 
ment relation.  As  the  trial  court  decided, 
appellants  were  liable  for  injuries  done 
while  their  employee  was  acting  within  the 
scope  of  his  employment,  although  his  act 
was  not  necessary  to  the  performance  of 
his  duties,  and  although  his  negligent  act 
was  not  authorized  by  the  appellants  or 
known  to  them. 

We  find  no  error  in  the  record,  and,  there- 
fore, the  judgment  of  the  District  Court  will 
be  affirmed. 


Petition  for  rehearing  denied. 


UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,  FOURTH  CIRCUIT. 

W.  L,  LEE,  Admr.,  etc.,  of  Charles  Well- 
man,  Deceased,  Plff.  in  Err., 
v. 

NEW  RIVER  ft  POCAHONTAS  CONSOLI- 
DATED COAL  COMPANY. 

(—  C.  C.  A.  — ,  203  Fed.  644.) 

Death  —  child  —  negligence  of  father  — 
recovery. 

A  father  who,  with  knowledge  of  the 
danger,  permits  his  son  to  work  in  a  mine 
45  L.R.A.(N.S.) 


for  twenty-six  consecutive  hours,  until  be 
becomes  incapacitated  to  guard  himself 
from  danger,  cannot  recover  for  the  per- 
sonal loss  suffered  by  him  by  the  killing 
of  the  boy  while  asleep  on  a  «ir  track,  nor 
can  there  be  a  recoverv  by  an  administrator 
of  the  boy's  estate  where  the  father  would 
be  sole  beneficiary  in  case  of  a  recovery. 

(March  6,  1913.) 

Ij^RROR  to  the  Circuit  Court  of  the  Unit- 
\s  ed  States  for  the  Southern  District 
of  West  Virginia  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate  while  in  the  emplo3rment  of  de- 
fendant for  which  defendant  was  alleged 
to  be  responsible  under  the  statute.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pritchard,  Circuit  Judge, 
and  Dayton  and  Smith,  District  Judges. 

Messrs.  Cato  A  Bledsoe,  for  plaintiff  in 
error: 

The  statute  does  not  forbid  the  parent's 
consenting  to  the  employment  of  the  child 
in  the  mine. 

Bare  v.  Crane  Creek  Coal  &  Coke  Co. 
61  W.  Va.  28,  8  L.R.A.(N.S.)  284,  123 
Am.  St.  Rep.  966,  55  S.  E.  907;  Ewing  v. 
Lanark  Fuel  Co.  65  W.  Va.  726,  29  L.R.A 
(N.S.)  487,  65  S.  E.  200;  Norman  v.  Vir- 
ginia-Pocahontas  Coal  Co.  68  W.  Va.  405. 
31  L.R.A.(NJ3.)   504,  60  S.  K  857. 

Consequently  it  is  not  negligence  per  «« 
for  the  parent  to  permit  a  boy  to  do  so. 

The  administrator  can  recover,  irrespec- 
tive of  the  act  of  the  father. 

Note. —  The  question  whether  contribu- 
tory negligence  of  parent  is  a  bar  to  an  ac- 
tion by  the  parent  or  administrator  for  the 
death  of  a  cliild  non  stU  juris  is  treated  in 
the  notes  to  Vinnette  v.  Northern  P.  R.  Co. 
18  L.R.A.(N.S.)  328,  and  Nashville  Lum- 
ber Co.  V.  Busbee,  38  L.R.A.(N.S.)  754. 
And  later  case  o{  Dickinson  v.  Stuart  Col- 
liery Co.  43  L.R.A.(N.S.)   335. 

As  to  whether  the  negligence  of  the  cua^ 
tod i an  of  a  child  non  sui  juris  may  be  im- 

f)uted  to  the  parent  in  an  action  by  the 
atter,  or  by  an  administrator;  for  the 
death  or  injury  of  the  child,  see  note  to 
Gress  v.  Philadelphia  &  R.  R.  Co.  32  LJt.A. 
(N.S.)  410. 

As  to  the  right  of  a  parent  to  recover  for 
injuries  to  minor  child  employed  without 
his  consent,  see  note  to  Hendrickson  v. 
Louisville  &  N.  R.  Co.  30  L.R.A.(N.S.)  311. 
See  also  Haynie  v.  North  Carolina  Electric 
Power  Co.  37  L.R.A.(N.S.)  580,  and  Dick- 
inson V.  Stuart  Collierv  Co.  43  L.R,A.(N.S.) 
335. 

As  to  liability  of  master  for  injury  to 
minor  servant  who  secures  employment  by 
misrepresenting  his  age,  see  notes  in  20 
L.R.A.(N.S.)  500;  25  L.R.A.(N.8.)  708,  and 
42  L.R.A.(N.S.)  624. 
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Richards  y.  Rivera ide  Iron  Works,  56 
W.  Va.  610,  49  S.  E.  437;  Wymore  v.  Ma 
haska  County,  78  Iowa,  396,  6  L.R.A.  645. 
16  Am.  St.  Rep.  449,  43  N.  W.  264;  Nor- 
folk &,  W.  R.  Co.  y.  Groseclose  88  Va.  267. 
29  Am.  St.  Rep.  718,  13  S.  £.  464,  7  Am. 
Neg.  Cas.  51;  Richmond,  F.  &  P.  R.  Co. 
T.  Martin,  102  Va.  201,  45  S.  E.  894;  At- 
lanta &  C.  Air  Line  R.  Co.  y.  Gravitt,  93 
Ga.  369,  26  L.R.A.  553,  44  Am.  St.  Rep. 
145,  20  S.  E.  550;  Cleveland,  C.  &  C.  R. 
Co.  y.  Crawford,  24  Ohio  St.  641,  15  Am. 
Rep.  633,  12  Am.  Neg.  Caa.  419;  Wester- 
field  v.  Levis  Bros.  43  La.  Ann.  64,  9  So. 
52;  Glassey  v.  Hestonville,  M.  &  F.  Pass. 
R.  Co.  67  Pa.  172;  Wilmot  v.  McPadden, 
78  Conn.  276,  61  Atl.  1069;  Warren  v. 
Manchester   Street   R,   Co.  70  N.  H.   352, 

47  Atl.  735;  Tucker  v.  Draper,  62  Neb. 
66,  54  L.R.A.  321,  86  N.  W.  917,  10  Am. 
Neg.  Rep.  307;  Huff  v.  Ames,  16  Neb.  139, 
49  Am.  Rep.  716,  19  N.  W.  623;  Ploof  v. 
Burlington  Traction  Co.  70  Vt.  509,  43 
L.R.A.  108,  41  Atl.  1017. 

The  negligence  of  the  defendant,  and  not 
the  act  of  his  father,  was  the  proximate 
cause  of  the  death  of  Wellman. 

McCrary  v.  Southern  R.  Co.  83  S.  C. 
103,  65  S.  E.  3,  18  Ann.  Cas.  840;  Great 
Northern  R.  Co.  v.  Couture,  Rap.  Jud. 
Quebec  14  B.  R.  316,  7  Ann.  Cas.  190; 
Inland  Steel  Co.  v.  Yedinak,  172  Ind.  423. 
139  Am.  St  Rep.  389,  87  N.  E.  229;  Reed 
y.  Southern  R.  Co.  75  S.  C.  162,  55  S.  £. 
219;  Republic  Iron  &  Steel  Co.  v.  Ohler, 
161  Ind.  393,  68  N.  E.  901,  15  Am.  Neg. 
Rep.  49;  Pelin  v.  New  York  C.  &  H.  R.  R. 
Co.  102  App.  Div.  71,  92  N.  Y.  Supp.  468; 
Pennsylvania  Co.  v.  McCaffrey,  139  Ind. 
430,  29  L.R.A.  104,  38  N.  E.  67;  Virginia 
Iron,  Coal  &  Coke  Co.  y.  Tomlinson,  104 
Va.  249,  51  S.  E.  362;  Daniel  v.  Big  Sandy 
Goal  &  Coke  Co.  68  W.  Va.  490,  69  S.  E. 
993. 

Mr.  Adam  B.  liittlepage  also  for  plain- 
tiff in  error. 

Messrs.  Dillon  A  Nnckolla,  for  defend- 
ant in  error: 

If  the  father  of  Charles  Wellman,  infant, 
«ither  caused  his  employment  by  the  de- 
fendant, or  allowed  him  to  work  for  the 
defendant,  when  under  fourteen  years  of 
age,  he  cannot  benefit  by  his  own  wrong- 
ful act. 

Richmond,  F.  &  P.  R.  Co.  y.  Martin,  102 
Va.  201,  45  S.  E.  894;  Kinkead,  Torts,  $ 
474;  Gunn  y.  Ohio  River  R.  Co.  42  W.  Va. 
«76,  36  L.RJL  675,  26  S.  E.  646;  Bias  y. 
Chesapeake  &  O.  R.  Co.  46  W.  Va.  349,  33 
S.  E.  240,  6  Am.  Neg.  Rep.  726;  Davis  y. 
Seaboard  Air  Line  R.  Co.  136  N.  C.  116. 

48  S.  E.  691,  1  Ann.  Cas.  214;  Norfolk  & 
W.  R.  Co.  y.  Groseclose,  88  Va.  267,  29 
Am.  St.  Rep.  718,  13  S.  E.  454,  7  Am.  Neg. 
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Cas.  51;  Wymore  v.  Mahaska  County,  78 
rowa,  396,  6  L.R.A.  645,  16  Am.  St.  Rep. 
449,  43  N.  W.  264. 

Smith,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

This  case  comes  up  upon  a  writ  of  error 
to  a  judgment  in  favor  of  the  defendant 
in  an  action  at  law  to  recover  damages  for 
the  defendant's  negligently  causing  tlie 
death  of  a  boy.  The  defendant  is  a  coal 
mining  -corporation,  and  employs  among 
its  employees  those  who  are  denominated 
"trappers."  The  duties  of  a  trapper  ap- 
pear to  have  been  to  open  and  close  a 
trapdoor  in  the  mine,  which  is  closed  or 
kept  closed  by  the  air  pressure  in  the  mine. 
The  performance  of  this  duty  requires  no 
great  amount  of  strength  or  intelligence, 
as  it  means  simply  the  opening  and  clos- 
ing of  a  door  whenever  it  is  necessary  for 
the  purpose  of  allowing  the  passage  of  cars 
loaded  with  coal  from  the  mine,  or  their 
return  empty  to  the  mine.  One  Charles 
Wellman  was  employed  as  a  trapper  for 
this  purpose.  He  was  a  youth  of  about 
fourteen,  and  seems  to  have  been  perfectly 
cfTpable  in  all  respects  of  performing  his 
duties  and  understanding  them  thoroughly. 
He  had  acquired  the  nickname  of  ''Speedy" 
from  his  activity  and  quickness  in  perform- 
ing his  work.  He  lived  with  his  father, 
and  his  father  was  also  employed  in  the 
mine.  On  the  day  of  the  accident  which 
resulted  in  his  death  he  had  gone  back 
to  work  after  having  performed  his  full  du- 
ty the  day  before  and  during  the  night  pre- 
ceding; that  is,  the  evidence  showed  that  he 
had  worked  on  the  16th  day  of  March  from 
about  7  o'clock  in  the  morning  until  6 
o'clock  in  the  afternoon,  with  the  exception 
of  an  hour  at  dinner;  tiiat  he  had  worked 
from  about  half-past  7  o'clock  on  the  even- 
ing of  the  16th  until  nearly  6  o'clock  on 
the  morning  of  the  17th,  and  had  again 
gone  to  work  at  about  7  o'clock  on  the  morn- 
ing of  the  17th,  and  was  killed  about  half- 
past  9.  He  was  killed  by  an  electric  motor 
bringing  cars  loaded  with  coal  out  of  the 
mine,  and  when  it  approached  where  the  boy 
was  he  was  lying  apparently  asleep,  with  his 
head  resting  upon  one  of  the  rails.  When  dis. 
covered  by-  the  brakeman  on  the  motor,  it 
was  too  late  to  permit  the  stopping  of  the 
motor,  which  ran  over  the  boy,  crushing 
his  head  and  causing  almost  immediate 
death. 

The  evidence  shows  that  the  working  of 
the  boy  for  this  length  of  time,  say  practi- 
cally the  whole  time  from  7  o'clock  in  the 
morning  of  one  day  until  half-past  9  o'clock 
in  the  morning  of  the  next  day,  with  com- 
paratively short  stops  for  his  meals,  was 
with    the    knowledge    of    his    father,    who 
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worked  in  the  mine,  and  that  when  the 
boy  went  back  to  work  on  the  morning  of 
the  second  day,  after  having  been  at  work 
all  of  the  preceding  night,  it  was  with  the 
knowledge  and  assent  of  his  father.  There 
is  some  contest  about  what  was  the  age 
of  the  boy.  The  law  of  West  Virginia  pro- 
hibits the  employment  in  coal  mines  of 
any  boy  under  the  age  of  fourteen  years, 
and  requires  that,  in  cases  of  doubt,  the 
parents  or  guardians  of  such  boy  shall  fur- 
nish affidavits  of  their  ages,  and  that  any 
operator,  agent,  or  mine  foreman  who  shall 
knowingly  violate  the  law,  or  if  any  person 
shall  knowingly  make  a  false  statement  as 
to  the  age  of  the  boy,  they  shall,  upon 
conviction,  be  fined  or  imprisoned  as  the 
statute  directs.  There  is  some  conflict  in 
the  testimony  as  to  whether  or  not  the  af- 
fidavits or  statements  were  furnished  in 
this  case.  The  evidence  for  the  defendants 
is  to  the  effect  that  they  did  have  written 
statements  from  his  father  that  the  boy 
was  over  the  age  of  fourteen.  This  is  de- 
nied by  his  father,  and  there  is  evidence 
that  the  boy  at  the  time  of  his  death  was 
under  fourteen  years  of  age.  The  testimony 
of  his  mother  is  that  he  was  born  on  the 
19th  day  of  November,  1893,  and  according 
to  the  evidence  his  death  occurred  on  the 
17th  day  of  March,  1909;  so  that  he  was 
under  fourteen  years  of  age  at  the  time 
of  his  death.  If  it  is  proved,  therefore, 
that  he  had  been  employed  by  the  mining 
company  with  the  knowledge  that  he  was 
under  the  age  of  fourteen,  the  parties  re- 
sponsible for  that  employment  would  be 
liable  to  the  penalty  imposed  by  the  stat- 
ute; and  it  also  may  be  that  the  knowingly 
employing  by  the  mine  company  of  a  boy 
under  the  age  of  fourteen  years  would  be 
presumptive  negligence  on  the  part  of  the 
mining  company.  This  last  question,  how- 
ever, does  not  arise  for  decision  at  this 
time.  There  was  evidence  to  the  fact  that 
his  'parents  had  made  statements  that  he 
was  over  the  age  of  fourteen  years. 

The  defendant  interposed  the  defense 
that  under  the  laws  of  West  Virginia  tho 
father  of  the  deceased  was  entitled  to  the 
benefit  of  whatever  would  be  recovered 
under  this  action  for  the  death  of  the  de- 
ceased. The  action  is  brought  by  a  third 
person  as  administrator  for  the  estate  of 
the  deceased  boy;  but  under  the  law  of 
West  Virginia,  while  this  action  is  permit- 
ted to  be  brought  by  the  administrator, 
yet  the  amount,  when  recovered,  goes  to 
the  person  who  under  the  law  of  West 
Virginia  would  be  entitled  to  inherit,  had 
the  deceased  died  intestate.  In  the  present 
case  it  is  admitted  that  Elisha  Wellman. 
the  father  of  the  boy  who  was  killed,  is 
the  person  who  would  be  sole  beneficiary 
45  L.R.A.(N.S.) 


and  entitled  to  the  entire  benefit  of  what- 
ever might  be  recovered  by  the  administra* 
tor  in  this  cause.  The  answer  of  the  de- 
fendant is  in  effect  a  plea  in  bar,  that  as 
the  death  of  the  boy  was  due  to  the  fact 
that  the  said  Elisha  W^ellman,  the  sole 
b^^neficiary,  permitted,  induced,  and  com- 
pelled his  son  to  enter  the  mine  and  work 
on  the  day  that  he  was  killed,  knowing 
that  he  was  under  age,  and  knowing,  fur- 
ther, that  he  had  been  already  working  for 
such  a  number  of  hours  as  would  unfit 
him  to  carry  on  his  work  without  sleep 
afterwards,  to  permit  a  recovery  in  this  case 
would  be  to  permit  the  father  to  recover 
in  a  case  where  the  accident  resulted  from 
his  own  wrong,  and  that  under  the  rule 
of  law  he  is  not,  under  such  circumstances, 
entitled  to  recover,  and  that  his  bar  in 
this  respect  bars  also  the  suit  by  the  admin- 
istrator. 

The  evidence  disclosed  that  the  boy  had 
been  at  work  consecutively  before  he  was 
killed  for  over  twenty -six  hours  without 
sleep.  It  may  be  that,  for  one  engaged  in 
a  hazardous  occupation,  the  working  be- 
yond a  certain  number  of  hours  without 
rest  has  the  effect  of  unfitting  him  to  pro- 
tect himself  from  the  hazards  of  the  oc- 
cupation; and  it  may  be,  further,  that  the 
permitting  by  an  employer,  such  as  the 
defendant  coal  mining  company,  anyone, 
and  especially  a  boy,  to  continue  working 
in  its  employment,  when  that  employment 
13  a  hazardous  one,  for  a  number  of  hours 
consecutively  without  sleep,  with  such  re- 
sult as  would  physically  unfit  the  employee 
from  protecting  himself  from  the  hazards 
of  that  occupation,  might  be  construed  to 
bo  negligence  on  the  part  of  the  employer. 
Assuming,  for  the  purpose  of  the  decision 
in  this  case  that  such  is  the  case,  and  that 
the  permitting  by  the  coal  mining  company 
of  this  boy  to  work  consecutively  for  twen- 
ty-six hours  without  sleep  was  negligence 
on  the  part  of  the  employer,  inasmuch  as 
it  permitted  the  employee  to  work  when  he 
was  physically  incapacitated  from  protect- 
ing himself  from  the  dangers  accompanying 
stich  work,  yet  that  would  still  leave  open 
the  question,  on  the  plea  in  bar  interposeJ 
by  the  defendant,  whether  if  the  coal  min- 
ing company  was  negligent  in  this  respect, 
so  as  to  authorize  recovery  by  the  boy  if 
lie  was  living,  or  by  anyone  who  did  not 
knowingly  contribute  to  his  death,  can  the 
father  recover  where  he  himself  did  know- 
ingly contribute? 

The  general  rule  of  law  is  that  where  the 
death  of  a  minor  child  is  due  to  the  negli- 
<;ence  or  the  wilful  action  of  his  father* 
and  that  father  is  the  sole  beneficiary,  he 
is  not  entitled  to  recover.  This  rule  would 
appear  to  be  founded  upon  a  very  salutary 
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rule  of  public  policy.  The  minor  child  is 
supposed  to  be  under  the  control  and  or- 
dei;s  of  bis  father.  To  allow  one  who  has 
the  control  over  a  minor  child  to  knowingly 
and  wilfully  subject  him  to  a  hazard  which 
may  result  in  his  death,  and  then  allow 
the  person  so  acting  to  recover  damages 
for  the  death  occasioned  by  his  wrongful 
action  in  this  regard,  would  be  to  offer  a 
premium  to  the  misuse  by  a  parent  or 
guardian  or  other  person  entitled  of  his 
powers  over  a  minor.  It  is  a  question  of 
public  policy,  and  it  is  on  this  question  of 
public  policy,  as  we  understand  it,  that  the 
general  rule  of  law  above  referred  to  has 
been  enforced.  It  may  be  that  to  effect  this 
bar  the  act  of  the  party  permitting  or  di- 
recting the  minor's  conduct  must  be  one  of 
an  active  kind  by  one  qualified  to  know  the 
danger  to  which  the  minor  would  be  sub- 
jected. If  the  father  were  of  weak  mind. 
or  if  he  were  a  person  not  capable  of 
knowing  the  danger,  or  if  the  child's  parent 
to  recover  were  his  mother,  who  also  may 
not  have  been  capable  of  estimating  the 
danger,  so  as  to  rob  the  directions  given 
of  the  element  of  intention  to  subject  the 
minor  to  the  risks  of  a  hazardous  occupa- 
tion or  act  which  might  redound  to  the  ben- 
efit of  the  person  giving  such  instructions, 
the  rule  might  well  not  apply.  But  where 
the  case  presented  is  that  of  one  who  is  the 
party  charged  by  law  naturally  with  the 
control  of  and  dominion  over  the  minor, 
and  he  is  a  person  who  knows  and  can 
realize  the  dangers  which  the  minor  ma> 
be  subjected  to,  or  may  subject  himself 
to,  under  the  instructions  or  with  the 
knowledge  of  such  party,  and  such  party 
In  one  who  will  be  the  beneficiary  in  the 
case  of  the  death  of  the  minor,  it  would 
seem  that  the  rule  does  apply,  and  does 
apply  for  the  salutary  reason  that  in  such 
case  the  law  will  not  permit  the  tempta- 
tion to  be  offered  to  an  unnatural  parent 
of  subjecting  a  minor  in  his  control  and 
charge  to  improper  risks  for  the  benefit 
of  the  parent. 

In  the  present  case,  if  there  were  no 
conflict  on  that  point,  it  might  be  a  ques- 
tion for  the  jury;  but  the  evidence  is  by  the 
father's  own  admission  and  testimony  that 
he  knew  the  boy  was  employed  in  the 
mine,  that  he  knew  the  boy  had  been 
worked  or  overworked  the  night  before, 
and  he  knew  the  boy  had  gone  back  to 
work  again  that  morning.  His  testimony  is 
that  on  that  very  morning  he  was  aware 
that  his  son  had  gone  ahead  of  him  in 
the  mine  to  go  to  work.  His  father  was 
a  mine  worker,  had  been  engaged  in  mining 
for  more  than  seven  years,  had  been  work- 
ing in  the  very  mine  where  his  son  was 
killed  for  near  six  years,  and  therefore 
45  L,R.A.(N.8.) 


must  be  presumed  to  have  known  of  all 
the  dangers  attending  his  son's  occupation. 
Knowing  all  those  dangers,  and  knowing 
that  the  boy  had  been  working  consecutively 
for  24  hours,  and  presumably,  therefore* 
knowing  that  to  work  without  sleep  for 
that  time  was  calculated  to  so  impair  the 
faculties  of  a  boy  of  that  age  that  he  would 
not  be  able  to  protect  himself  against  the 
hazards  of  his  occupation,  he  yet  permitted 
him  to  go  back  to  work  on  the  morning 
of  the  nth,  and  in  our  view,  as  he  is  the 
sole  beneficiary  who  would  be  entitled  to 
receive  whatever  would  be  recovered  in 
this  action,  to  allow  him  to  recover  would 
be  to  allow  him  to  get  the  benefit  of  a 
recovery  despite  his  own  wrong,  and  would 
be  in  violation  of  the  salutary  rule  of  law 
we  have  mentioned  above.  We  hold,  fur- 
ther, that  the  bar  against  the  father's  re- 
covery in  this  respect  will  attach  to  any 
recovery  by  the  administrator  of  the  boy, 
who  is  practically  a  trustee  for  the  father, 
for  whose  sole  benefit  he  would  recover  in 
this  action;  and  it  follows  from  this  that 
the  judge  below  was  correct  in  instructing 
the  jury  that  if  they  found  under  the  cir- 
cumstances of  this  case  that  the  boy's  fa- 
ther, who  was  the  sole  beneficiary,  was 
himself  guilty  of  negligence  in  respect  to 
the  boy's  employment  on  the  occasion  of 
his  death,  then  the  defense  interposed  op- 
erated, and  there  can  be  no  recovery,  and 
the  judgment  l>elow  is  affirmed. 
Affirmed. 


KANSAS  SUPREME  COURT. 

JULIA  KJELLANDER,  Appt., 

v. 

OSCAR  KJELLANDER. 

(90  Kan.  102,  132  Pac.  1170.) 

Courts  «  Jurisdiction  «  Incidental  or- 
ders. 

1.  A  grant  of  appellate  jurisdiction  im- 
plies that  there  is  included  in  it  the  power 
necessary  to  its  effective  exercise,  and  to 
make  all  orders  that  will  preserve  the  sub- 
ject of  the  action  and  give  effect  to  the  final 
determination  of  the  appeal. 

Sanio  —  supreme  court  —  allowance  of 
alimony. 

2.  In  the  exercise  of  its  appellate  juris- 
diction, the  supreme  court  has  the  power  to 

Headnotes  by  Johnston,  Ch.  J. 

Note.  —  For  jurisdiction  to  award  tem- 
porary alimony,  suit  money,  and  counsel 
fees  pending  appeal  in  divorce  suit,  see  note, 
to  Maxwell  v.  Maxwell,  27  L.R.A.{N.S.) 
712,  and  especially  cases  cited  at  page  714, 
as  to  the  jurisdiction  of  the  appellate  court. 
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allow  temporary  alimony  to  a  party  pend- 
ing an  appeal  m  an  action  of  divorce,  and 
to  order  the  payment  of  attorneys'  fees  or 
suit  money  necessary  to  a  prosecution  of 
the  appeal,  and  mav  likewise  provide  for 
the  temporary  custody  of  children  until  the 
determination  of  the  appeal. 

(June  7,  1913.) 

Of^  MOTION  by  appellee  in  an  appeal 
from  a  decree  of  the  District  Court  for 
Labett  County  denying  a  divorce,  to  strike 
plaintiff's  application  for  temporary  ali- 
mony, attorneys'  fees,  and  custody  of  child. 
Motion  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  E.  Pile,  J.  I.  Sheppard, 
James  G.  Sheppard,  and  Kate  Sheppard 
for  appellant. 

Messrs.  \V.  A.  DIsch,  W.  B.  Glaase,  and 
E.   L.  Barton,  for  appellee: 

The  supreme  court  has  no  jurisdiction  to 

allow  alimony. 

Re  Burnctte,  73  Kan.  609,  85  Pac.  575; 
Lacy  V.  Williams,  27  Mo.  280;  St.  Louis 
County  y.  Sparks,  11  Mo.  201;  Ex  parte 
Henderson,  6  Fla.  279;  State  ex  ret.  Selph. 
V.  Vann,  19  Fla.  29;  State  v.  Breese,  15  Kan. 
123;  Evans  v.  Thomas,  32  Kan.  469,  4  Pac. 
833;  Supreme  Lodge,  0.  S.  F.  v.  Carey, 
57  Kan.  655,  47  Pac.  621;  People  ex  rel. 
Kocourelk  v.  Chicago,  193  111.  507,  58 
L.R.A.  833.  62  N.  E.  179;  People  ex  rel. 
Dickinson  v.  Board  of  Trade,  193  III  577, 
€2  i\.  E.  106;  State  v.  Atchison,  T.  &  S.  F. 
R.  Co.  6  Kan.  500,  7  Am.  Rep.  575;  SUte 
ex  rel.  Vance  v.  Wilson,  30  Kan.  661,  2 
Pac.  828;  Coleman  v.  MacLennan,  78  Kan. 
744,  20  L.R.A.(N.S.)  361,  130  Am.  St  Rep. 
390,  98  Pac.  281;  3  Cyc.  259;  Ingraham  v. 
Ingraham,  169  111.  432,  48  N.  E.  561,  49 
N.  E.  320;  Maxwell  v.  Maxwell,  67  W.  Va. 
119,  27  L.R.A.(N.S.)  712,  67  S.  E.  379; 
Roby  y.  Roby,  9  Idaho,  371,  74  Pac.  957,  3 
Ann.  Cas.  51 ;  Elliott,  App.  Proc.  §§  16,  546; 
2  Story,  Const.  §  1761;  Lake  y.  Lake,  17 
Ncv.  230,  30  Pac.  878;  State  ex  rel.  Rett- 
man  y.  Harness,  42  W.  Va.  414,  26  S.  E. 
270;  Hutton  v.  Lockridge,  27  W.  Va.  428; 
McBride  v.  McBride,  119  N.  Y.  519,  23 
N.  £.  1065;  Bohnert  y.  Bohnert,  91  Cal. 
428,  27  Pac.  732. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  appellant  to 
obtain  a  divorce,  the  custody  of  a  minor 
child,  and  for  a  division  of  property.  On 
the  trial  the  court  gave  judgment  against 
appellant  denying  her  a  divorce  as  well  as 
the  custody  of  the  child,  but  did  make  a 
division  of  the  property.  She  appeals  and 
asks  this  court  to  make  an  allowance  of 
temporary  alimony  for  her  support  pend- 
45  L.R.A«(NJS.) 


ing  the  appeal,  an  allowance  to  pay  attor- 
neys to  prosecute  the  appeal,  and  for  cus- 
tody of  her  child  pending  the  determination 
of  the  appeal.  Appellee  insists  that  to  en- 
tertain these  applications  and  to  make  the 
orders  requested  would  be  an  exercise  of 
original  jurisdiction  with  which  the  supreme 
court  is  not  vested. 

It  is  true,  as  contended  by  appellee,  that 
the  only  original  jurisdiction  which  the 
court  may  exercise  is  that  specifically  grant- 
ed by  the  Constitution,  namely,  quo  war- 
ranto, mandamus,  and  habeas  corpus,  and 
if,  to  hear  and  determine  such  applica- 
tions, we  must  resort  to  our  original  juris- 
diction, they  must  be  refused.  Auditor  v. 
Atchison,  T.  k  S.  F.  R.  Co.  6  Kan.  500,  7 
Am.  Rep.  575;  Foster  v.  Moore,  32  Kan. 
483,  4  Pac.  850;  Chicago,  K.  &  W.  R.  Co. 
V.  Chase  County,  42  Kan.  223,  21  Pac.  1071 ; 
Re  Burnette,  73  Kan.  609,  85  Pac  575. 

The  question  remains:  Are  such  appli- 
cations open  to  our  consideration  under  the 
appellate  jurisdiction  granted  to  this  court? 
There  can  be  no  contention  but  that  the 
custody  of  the  child  is  a  matter  which  may 
be  controlled  by  this  court  in  the  exercise 
of  its  original  jurisdiction  in  habeas  corpus, 
and  as  to  that  feature  of  the  case  there  is 
no  difficulty.  The  power  to  require  the  pay- 
ment of  counsel  fees  or  suit  money  and  tem- 
porary alimony  pending  an  appeal  has  not 
been  expressly  given,  and  the  question  is 
whether  there  is  implied  power  to  make 
such  allowances  in  the  exercise  of  our  ap- 
pellate jurisdiction.  The  appellate  jurisdic- 
tion conferred  carries  with  it,  by  implica- 
tion, the  power  to  protect  that  jurisdiction, 
and  to  make  the  decisions  of  the  court  there- 
under effective.  This  was  determined  in 
Chicago,  K.  &  W.  R.  Co.  y.  Chase  County, 
42  Kan.  223,  21  Pac.  1071,  where  parties 
were  enjoined  and  prohibited  from  perform- 
ing certain  acts  which  would  haye  defeated 
the  purpose  of  a  pending  appeal  and  ren- 
dered the  judgment  of  this  court  therein 
abortive.  It  was  held  that  the  court,  in 
aid  of  its  appellate  jurisdiction,  has  author- 
ity to  control  all  auxiliary  and  incidental 
matters  necessary  to  the  efficient  and  prop- 
er exercise  of  that  jurisdiction.  It  was 
said  that  "inherently  the  supreme  court 
must  haye  the  power  to  protect  its  own  ju- 
risdiction, its  own  process,  its  own  pro- 
ceedings, its  own  orders,  and  its  own  judg- 
ments; and  for  this  purpose  it  may,  when 
necessary,  prohibit  or  restrain  the  perform- 
ance of  any  act  which  might  interfere  with 
the  proper  exercise  of  its  rightful  jurisdic- 
tion in  cases  pending  before  it/'  42  Kan. 
225. 

A  grant  of  jurisdiction  implies  that  there 
is  included  in  it  the  power  necessary  to  its 
effectiye  exercise,  and  to  make  all  orders 
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that  will  preserve  the  subject  of  the  action 
and  give  effect  to  the  final  determination  of 
the  appeal.  This  principle  is  illustrated  in 
State  ex  rej.  Jackson  v.  Anheuser-Busch 
Brewing  Asso.  76  Kan.  184,  90  Pac.  777, 
which  was  an  original  proceeding  in  quo 
warranto.  It  was  decided  that,  although 
the  court  had  no  original  jurisdiction  to 
issue  injunctions  or  to  appoint  receivers,  it 
had  implied  power  to  restrain  parties  in 
•order  to  protect,  preserve,  and  render  ef- 
fective its  original  jurisdiction  in  quo  war- 
ranto. 

On  appeals  to  this  court  orders  for  the 
Allowance  of  temporary  alimony  and  for  suit 
money  have  been  frequently  granted,  and 
always  upon  the  theory  that  it  was  inci- 
•dental  to  and  in  aid  of  the  appellate  juris- 
-diction  conferred  on  the  court.  A  party  to 
a  divorce  proceeding  is  entitled  to  an  ap- 
peal from  an  adverse  judgment.  If  it  be 
the  wife,  and  all  the  accumulations  and 
property  of  the  spouses  are  held  in  the 
name  of  the  husband,  her  right  of  appeal 
would  be  unavailing  unless  she  can  be  pro- 
vided with  the  means  to  prosecute  it  and 
with  the  necessities  of  life  pending  its  de- 
termination. In  such  a  case  it  is  the  only 
way  to  make  the  appeal  effectual  and  to 
<jarry  out  the  purposes  of  the  law  in  vest- 
ing the  court  with  appellate  jurisdiction 
in  divorce  cases.  Allowances  of  this  char- 
acter, like  orders  of  stay,  injunction,  and 
prohibition,  are  necessary  incidents  and  aids 
of  appellate  jurisdiction.  See  Central  Nat. 
Bank  v.  Guthrie  Mountain  Portland  Cement 
€o.  83  Kan.  630,  112  Pac.  332. 

In  Prine  y.  Prine,  36  Fla.  676,  at  page 
<S86,  34  L.R.A.  87,  18  bo.  781,  where  it  was 
contended  that  the  granting  of  such  relief 
was  original  jurisdiction  and  therefore  be- 
yond the  power  of  an  appellate  court,  the 
supreme  court  of  that  state  said:  "We  do 
not  believe  it  would  be,  under  such  circum- 
stances, an  exercise  of  original  jurisdic- 
tion for  us,  upon  a  proper  showing,  to  grant 
the  wife  the  means  of  subsistence  while  her 
case  is  pending  in  this  court,  but  that  such 
an  allowance  is  essential  to  the  proper  and 
impartial  administration  of  justice  in  the 
exercise  of  our  appellate  jurisdiction.  If 
she  had  not  the  means  to  live  and  to  em- 
ploy counsel  to  present  her  case  to  the 
court,  so  that  it  may  be  fully  advised  as 
to  the  merits  of  her  side  of  the  controversy, 
how  can  it  be  said  that  there  is  a  fair,  even- 
handed,  impartial  administration  of  justice 
between  her  and  the  appellant,  who  has 
abundance  of  means  of  support,  and  to  em- 
ploy able  and  ingenious  counsel  to  present 
his  case  in  its  most  favorable  aspects." 

Some  courts  have  taken  a  contrary  view, 
holding  that  to  make  such  allowances  is  an 
exercise  of  original  jurisdiction,  and  that,  if 
45  L.R.A.(N.S.) 


the  circumstances  justify  the  making  of 
them,  it  must  be  done  by  a  court  which  ex- 
ercises original  jurisdiction.  Maxwell  v. 
Maxwell,  67  VV.  Va.  119,  27  L.R.A.(N.S.) 
712,  67  S.  E.  379;  Reilly  v.  Reilly,  60  Cal. 
624;  McBride  v.  Mc Bride,  119  N.  Y.  519, 
23  N.  E.  1065;  Kesler  v.  Kesler,  39  Ind. 
153;  State  ex  rel.  Clarkson  v.  St.  Louis 
Ct.  of  Appeals,  88  Mo.  135;  Lawlor  v.  Law- 
lor,  76  Mo.  App.  293;  O'Brien  v.  O'Brien, 
36  Or.  92,  57  Pac.  374,  58  Pac.  892. 

The  general  trend  of  the  authorities,  how- 
ever, is  tliat,  in  the  exercise  of  its  appel- 
late jursidiction,  the  court  may  require  the 
payment  of  suit  money  and  temporary  ali- 
mony pending  an  appeal.  In  14  Cyc.  745,  it 
is  said:  "The  authorities  differ  as  to  the 
power  of  an  appellate  court  to  grant  an 
order  directing  the  payment  of  temporary 
alimony  and  suit  money  upon  an  appeal  in 
a  divorce  action.  In  some  jurisdictions  such 
power  is  denied,  but  the  weight  of  authori- 
ty is  in  favor  of  an  exercise  of  the  power." 

The  supreme  court  of  Minnesota  decided 
that  "in  an  action  for  divorce,  this  court 
has  the  power,  upon  a  proper  showing,  to  re- 
quire the  husband  to  pay  to  the  wife  such 
sum  as  may  be  necessary  to  enable  her  to 
prosecute  or  defend  an  appeal  in  this  court." 
Wagner  v.  Wagner,  36  Minn.  239,  syl.  30  N. 
W.  766. 

In  Hall  y.  Hall,  77  Miss.  741,  at  page  744, 
27  So.  636,  there  was  a  contention  by  the 
appellee  that  to  allow  suit  money  on  an 
appeal  was  to  exercise  original  jurisdic- 
tion, and  that  the  supreme  court  of  that 
state  had  only  been  given  appellate  juris- 
diction. The  court  held,  however,  that 
"the  power  is  incidental  to,  and  inherent  in, 
a  court  with  jurisdiction  to  review  cases  for 
divorce.  The  w^fe  should  have  counsel,  and 
it  is  of  the  first  importance  that  she  should 
have  them  to  aid  the  court  in  reaching  a 
correct  conclusion.  The  husband  has  an  im- 
mense advantage  if  the  wife  be  without 
counsel.  The  power  must  lodge  in  this  court 
as  a  necessity  to  the  intelligent  exercise  of 
its  revisory  jurisdiction." 

Other  authorities  supporting  such  allow- 
ances by  appellate  courts  are:  Lake  v.  Lake, 
16  Nev.  363;  Lake  v.  Lake,  17  Nev.  230,  30 
Pac.  878;  Goldsmith  v.  Goldsmith,  6  Mich. 
285;  Zeigenfuss  v.  Zeigenfuss,  21  Mich. 
414;  Van  Voorhis  y.  Van  Voorhis,  90  Mich. 
276,  61  N.  W.  281;  Vanduzer  v.  Vanduzer, 
70  Iowa,  614,  31  N.  W.  956;  Day  y.  Day,  84 
Iowa,  221,  50  N.  W.  979;  Disborough  v.  Dis- 
borough,  51  N.  J.  Eq.  306,  28  Atl.  3;  Weis- 
haupt  V.  Weishaupt,  27  Wis.  621;  Cast  v. 
Cast,  1  Utah,  128;  2  Bishop,  Marr.  Div.  & 
Sep.  §§  955-960. 

In  some  of  the  cases  the  allowances  are 
made  as  a  matter  of  course  and  with  little 
discussion,  and  in  others  the  decisions  are 
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placed,  to  some  extent,  on  statutory  provi- 
sions.  In  Roby  y.  Roby,  9  Idaho,  371,  74 
Pae.  957,  it  was  held  that  the  district  court 
retained  jurisdiction  after  an  appeal  had 
been  taken,  in  which  to  make  an  allowance 
to  prosecute  the  appeal;  but  at  the  same 
time  it  was  held  that  when  the  appeal  had 
been  perfected,  the  supreme  court  also  had 
poWer  to  order  the  payment  of  attorneys' 
fees  or  suit  money  when  it  was  necessary  to 
the  complete  exercise  of  its  appellate  juris- 
diction. This  case  is  reported  in  3  Ann.  Gas. 
50,  and  authorities  for  and  against  such  al- 
lowances by  an  appellate  court  are  collected. 

We  conclude  that  this  court  may,  in  the 
exercise  of  its  appellate  jurisdiction  and 
upon  a  sufficient  showing,  allow  temporary 
alimony  pending  the  appeal,  and  also  make 
an  allowance  for  attorneys'  fees  to  prosecute 
the  appeal,  and  further  may  provide  for  the 
custody  of  the  child  until  the  determination 
of  the  appeal.  It  follows  that  the  motions 
to  strike  the  applications  for  these  orders 
from  the  flies  must  be  denied. 

The  trial  court  awarded  the  custody  of 
the  child  to  the  appellee.  After  the  rendi- 
tion of  judgment,  and  on  December  18, 
1912,  appellee  placed  the  child  in  the  home 
of  his  sister,  who  lives  on  a  farm  in  a 
neighboring  county,  where  he  has  lived  and 
received  good  care  and  training.  In  view 
of  all  the  circumstances,  a  change  of  cus- 
tody pending  the  appeal  will  not  be  ordered. 
Considering  the  physical  condition  of  ap- 
pellee, his  meager  earnings,  and  limited  re- 
sources, and  the  further  fact  that  appellant 
is  in  possession  of  the  only  real  property 
owned  by  them,  no  allowance  will  be  made 
for  temporary  alimony,  but  an  allowance  of 
$50  will  be  made  to  appellant  towards  pro- 
viding attorneys  to  prosecute  her  appeal. 
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CHESAPEAKE  ft  OHIO  RAILWAY  COM- 
PANY, Appt., 

V. 

D.  O.  HARMON,  Police  Judge. 

(153  Ky.  669,  156  S.  W.  121.) 

Bqvlty  '—  municipal     oridnance  —  re- 
straint of  enforcement. 

1.  Equity  has  jurisdiction  to  prevent  the 


enforcement  of  an  invalid  mnnicipal  ordi- 
nance to  present  irreparable  injury  and 
multiplicity  of  prosecutions. 

Municipal  corporation  — -  power  to  re- 
quire safety  gates. 

2.  Authority  to  Pam  ordinances  not  in 
conflict  with  the  Constitution  or  laws  of 
the  state,  and  such  police  and  other  regu- 
lations as  do  not  conflict  with  the  general 
laws,  does  not  include  power  to  require 
safety  gates  at  railroad  crossings  where 
such  power  is  exnressly  conferred  by  stat- 
ute on  cities  of  otner  classes. 

(May  9,  1913.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Floyd  County  in  de- 
fendant's favor  in  a  suit  to  enjoin  enforce- 
ment of  an  ordinance  requiring  the  erec- 
tion of  safety  gates  at  railroad  crossings. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Worthlngton,  Cochran,  A 
Browning  and  F.  T.  D.  Wallace,  with 
Messrs.  Harkina  A  Harkins,  for  appel- 
lant: 

As  a  matter  of  law,  the  city  council  of 
the  city  of  Prestonsburg  is  unauthorized 
and  without  power  to  enact  such  an  ordi- 
nance. 

Red  Wing  v.  Chicago  M.  k  St.  P.  R.  Co. 
72  Minn.  240,  71  Am.  St.  Rep.  482,  75 
N.  W.  223;  Ravenna  v.  Pennsylvania  Co. 
45  Ohio  St.  118,  12  K.  E.  445;  PitUburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Crown  Point,  146 
Tnd.  421,  35  L.R.A.  684,  45  N.  E.  587; 
Pennsylvania  R.  Co.'s  Case,  213  Pa.  373, 
3  L.R.A.(N.S.)  140,  62  Atl.  986,  5  Ann.  Cas. 
299;  Millerstown  v.  Bell,  123  Pa.  151,  16 
Atl.  612;  West  Jersey  &  S.  R.  Co.  v.  Bridge- 
ton,  64  N.  J.  L.  189,  44  AtL  848;  Dill.  Mun. 
Corp.  3d  ed.  §  319. 

Messrs.  B.  F.  Combs,  W.  H.  Ijayne. 
and  May  A  May,  for  appellee: 

Cities  and  towns,  by  virtue  of  their  gen- 
eral police  power,  have  the  implied  right 
to  require  the  erection  and  maintenance  of 
such  gates. 

Seibert  v.  Missouri  P.  R.  Co.  188  Mo.  657. 
70  L.R.A.  72,  87  S.  W.  995;  Western  ft  A. 
R.  Co.  V.  Young,  81  Ga.  397,  12  Am.  St.  Rep. 
320,  7  S.  E.  912;  Pennsylvania  R.  Co.'s 
Case,  27  Pa.  Super.  Ct.  113;  Newport  News 
k  M.  Valley  Co.  v.  Stuart,  99  Ky.  496,  36 
S.  W.  528;  Versailles  v.  Kentucky  Highland 


Vote,  —  Potrer  of  vMvnicipaUty  to  re* 
qairo  safety  gatea  at  railroad  oross^ 
ing. 

The  power  of  municipal  corporations  to 
require  safety  gates  at  railroad  crossings 
is  considered  in  the  note  to  Pennsylvania 
R.  Co.'s  Appeal  3  L.R.A.(N.S.)  140,  and 
the  present  note  includes  only  the  later  de- 
cisionR  upon  the  point. 
4«  L.KA.(N.S.) 


In  Council  Bluffs  v.  Illinois  C.  R.  Co.  — 
Iowa,  — .,  1.38  N.  W.  891,  where  §  769  of 
the  Code  authorized  cities  of  the  class  of 
Council  Bluffs  to  compel  railroad  companies 
to  erect  and  maintain  gates  upon  public 
streets  at  railroad  crossings,  and  §  2033c 
of  the  Code  provided  that  any  interurban 
railway  should  be  deemed  a  street  railway 
while  within  the  corporate  limits  of  a  city, 
an  ordinance  of  Council  Bluffs  requiring  a 
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R.  Co.  153  Ky.  83,  164  S.  W.  388;  Southern 
R.  Co.  T.  Caplinger,  151  Ky.  749,  —  L.RJL 
(N.S.)  —,  152  8.  W.  947. 

Messrs.  John  C.  Hopkins,  Jr.,  and  8. 
O.  Ferguson  also  for  appellee. 

Settle,  J.,  delivered  the  opinion  of  the 
court: 

On  January  7,  1913,  the  common  council 
of  Prestonsburg,  a  city  of  the  fifth  class, 
passed  the  following  ordinance: 

"The  city  council  of  the  city  of  Prestons- 
burg, Kentucky,  do  ordain  as  follows: 

"All  railroad  companies  or  persons  en- 
gaged in  operating  or  in  control  of  any 
line  of  railroad  extending  over  any  roads 
or  streets  in  the  city  of  Prestonsburg,  Ken- 
tucky, shall,  at  each  and  all  of  said  cross- 
ings, when  locomotives  or  trains  of  any 
kind  are  run,  provide,  maintain,  and 
operate  safety  gates  of  the  design  and 
mechanism  suitable  '  for  the  protection 
of  persons  riding,-  driving,  or  on  foot 
from  trains  crossing  and  locomotives  ap- 
proaching said  crossings.  Any  railroad 
company,  corporation,  or  person  fail- 
ing to  provide,  maintain,  and  operate  the 
safety  gates  required  by  the  provisions  of 
this  ordinance,  shall,  on  conviction,  be  fined 
one  hundred  dollars  ($100)  for  each  day 
they  fail  to  do  so." 

This  ordinance  went  into  effect  and  be- 
came operative  at  the  expiration  of  thirty- 
six  hours  after  its  passage. 

Appellant,  the  Chesapeake  &  Ohio  Rail- 
way Company,  owns  and  operates  a  line 
of  railroad  which  passes  through  the  city 
of  Prestonsburg,  and  in  doing  so  crosses 
some  of  its  streets  or  highways.  It  failed  to 
erect  and  maintain  gates  at  any  of  such 
crossings,  and,  because  of  such  failure,  a 
warrant  or  warrants  were  issued  against  it 
for  the  violation  of  the  ordinance  in  ques- 
tion, by  the  appellee,  D.  O.  Harmon,  police 
judge  of  Prestonsburg.  Following  the  issu- 
ance of  such  warrant  or  warrants,  appellant 
brought   this   action    in   the   Floyd   circuit 


court,  attacking  the  validity  of  the  ordi- 
nance, seeking  by  injunction  to  restrain  the 
city  authorities  from  enforcing  it,  and  the 
police  judge  from  proceeding  with  the  pros- 
ecutions set  on  foot  by  the  warrants  issued 
against  it.  A  temporary  injunction  was 
granted  as  prayed  in  the  petition.  Appellee 
answered,  traversing  the  averments  of  the 
petition,  alleging  the  proper  passage  of  the 
ordinance,  the  necessity  therefor,  and  the 
authority  of  the  city  council  to  enact  it. 
Evidence  ifas  taken  by  both  parties,  and  up- 
on a  hearing  the  circuit  court  by  its  judg- 
ment sustained  the  validity  of  the  ordinance, 
the  prosecutions  instituted  for  its  enforce- 
ment, and  dissolved  the  temporary  injunc- 
tion. From  that  judgment,  this  appeal  is 
prosecuted. 

Appellant's  attack  upon  the  ordinance  is 
bottomed  upon  nuinerous  grounds,  of  which 
only  the  following  need  be  mentioned: 

First.  That  the  council  were  without  au- 
thority to  pass  it,  and  it  is  unreasonable 
and  oppressive  in  meaning  and  effect,  be- 
cause it  requires  of  appellant  the  perform- 
ance of  duties  unnecessary  to  the  safety  of 
the  citizens  of  Prestonsburg. 

Second.  That  it  was  unreasonably  made 
operative  in  so  short  a  time  after  its  pas- 
sage that  it  was  impossible  for  appellant  to 
comply  with  its  provisions  before  the  prose- 
cutions were  set  on  foot  against  it,  as  it 
would  take  three  months'  time  for  it  to  in- 
stall, for  operation  at  its  crossings  in  the 
city,  the  safety  gates  required  by  the  or- 
dinance. 

Third.  That  the  ordinance  is  unreasonable 
and  oppressive,  .because  its  enforcement 
would  impose  upon  appellant  unnecessary, 
unreasonable,  and  unusual  cost,  to  erect  and 
maintain  the  safety  gates,  and  thereby  de- 
prive it  of  its  property  without  due  process 
of  law,  contrary  to  the  Constitution  of  the 
United  States  and  the  state  of  Kentucky. 

We  have  repeatedly  held  that  if  a  city 
ordinance  is  invalid,  one  who  is  affected  by 
it  has  a  right,  in  order  to  prevent  an  ir- 


railroad  to  construct  and  operate  safety 
gates  at  a  street  crossing  at  which  the  rail- 
road was  crossed  by  a  street  railway  was 
held  valid,  and  not  in  conflict  with  §§  2033a, 
2033b,.  of  the  Code  Supplement,  regulating 
the  method  of  crossing  at  intersections  of 
steam  and  interurban  electric  railways,  such 
sections  being  intended  to  regulate  cross- 
ings outside  of  cities. 

In  Chicago  k  A.  R.  Co.  v.  Averill,  127  HI. 
App.  275,  affirmed  in  224  111.  516,  79  N.  E. 
654,  it  was  said  that  municipalities  have 
power  to  require  railroads  to  maintain  safety 
gates  at  street  crossings  by  virtue  of  para- 
graph 62  of  chapter  24,  of  the  statutes,  pro- 
viding in  part  that  city  councils  shall  have 
power  not  only  to  require  railroad  com- 
panies to  keep  flagmen  at  railroad  cross- 
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ings  of  streets,  but  to  provide  protection 
against  injury  to  persons  and  property  in 
the  use  of  such  railroads.  This  power  was 
apparently  conceded  in  the  case,  the  point 
raised  being  as  to  the  necessity  of  the  mu- 
nicipality giving  the  railroad  company  no- 
tice to  maintain  and  operate  the  gates. 

See  also  Chesapeake  &  0.  R.  Co.  v.  Mays- 
ville,  24  Ky.  L.  Rep.  616,  69  8.  W.  728, 
which  is  set  out  by  the  court  in  Chisa- 
PEAKE  ft  0.  R.  Co.  v.  Harmon. 

As  to  the  power  of  municipal  corpora- 
tion to  require  railroad  company  to  keep 
highways  in  repair  at  overhead  or  under- 
ground crossing,  see  note  to  People  ex  rel. 
Chicago  V.  Illinois  C.  R.  Co.  18  L.RJk. 
(NJS.)  915,  J.  T.  W. 
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reparable  injury  and  multiplicity  of  prose- 
cutionB,  to  go  into  a  court  of  equity  for  re- 
lief. Boyd  V.  Frankfort,  117  Ky.  232,  111 
Am.  St.  Rep.  240,  77  S.  W.  669;  Newport 
V.  Newport  &  C.  Bridge  Co.  90  Ky.  193,  8 
L.R.A.  484,  13  S.  W.  720;  South  Covington 
A  C.  Street  R.  Co.  v.  Berry,  93  Ky.  43,  16 
L.R.A.  604,  40  Am.  St.  Rep.  161,  18  S.  W. 
1026.  Therefore,  in  bringing  the  present 
action,  appellant  has  not  mistaken  its  rem- 
edy. • 

If  appellant's  first  contention,  that  the 
common  council  of  Prestonsburg  was  with- 
out authority  to  pass  the  ordinance,  should 
be  sustained,  a  decision  upon  the  other 
grounds  urged  will  be  unnecessary.  While 
the  ordinance,  by  its  terms,  requires  the 
erection  of  safety  gates  at  all  railroad 
crossings  within  the  city's  limits,  it  appears 
from  the  record  that  the  prosecutions  in- 
stituted against  appellant  were  because  of 
its  failure  to  provide  such  gates  at  only  one 
of  these  crossings,  which  is  situated  near 
the  end  of  a  bridge  for  pedestrians  and  ve- 
hicles, which  crosses  the  Big  Sandy  river 
and  connects  the  two  sections  of  the  city 
lying  on  either  side  of  the  stream. 

The  crossing  referred  to  is  used  more  than 
any  other  in  the  city,  and  the  danger  attend- 
ing its  use  seems  to  be  materially  increased 
by  the  noises  emanating  from  a  coal  tipple 
near  it,  which  tend  to  prevent  persons  using 
the  crossing  from  hearing  the  noises  and 
signals  made  by  approaching  trains.  Al- 
though it  appears  that  an  accident  has  never 
happened  at  this  crossing  during  the  more 
than  eight  years  appellant's  trains  have 
been  running  through  Prestonsburg,  it  must 
be  conceded  'that  the  crossing  is  a  dangerous 
one,  at  which  accidents  are  at  all  times 
probable;  and  whatever  may  be  said  as  to 
the  unreasonableness  of  the  ordinance  in  re- 
quiring safety  gates  at  all  railroad  crossings 
in  the  city,  as  applied  to  this  particular 
crossing,  its  provisions,  if  enforceable,  are 
not  unreasonable.  But  this  feature  of  the 
case  will  be  laid  aside  for  consideration  of 
the  more  important  question:  Had  the 
council  the  power  to  require  the  erection 
and  maintenance  of  the  safety  gates  at  any 
railroad  crossing  within  the  limits  of  the 
city?  We  must  look  to  the  provisions  of 
the  Kentucky  statutes  with  respect  to  cities 
of  the  fifth  class,  to  ascertain  whether  the 
council  of  Prestonsburg  possesses  the  power 
attempted  to  be  exercised  by  it  in  adopting 
the  ordinance  complained  of,  and  after  a 
careful  examination  of  those  provisions  we 
are  constrained  to  hold  that  they  fail  to 
disclose  the  existence  of  such  power. 

It  seems  to  be  conferred  by  the  statutes, 
though  in  differing?  language,  upon  cities  of 
each  class  above  that  of  the  fifth,  but  with- 
held from  those  of  the  fifth  and  sixth  class- 
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es.  Thus,  in  §  3400,  subsec.  25,  Kentucky 
Statutes,  1903,  relating  to  cities  of  the 
fourth  class,  we  find  it  provided:  "The 
board  of  council  may  grant  the  right  of 
way  over  the  public  streets  or  public 
grounds  of  the  city  to  any  railroad  company 
or  street  railroad  company,  on  such  con- 
ditions as  to  them  may  seem  proper,  and 
shall  have  a  supervising  control  over  the 
use  of  same,  and  shall  regulate  the  speed 
of  cars  and  signals  and  fare  on  street  cars; 
.  .  .  and  may  compel  any  railroad  com- 
pany to  erect  and  maintain  gates  at  any  or 
all  street  crossings,  and  to  prevent  railways 
from  blocking  or  obstructing  the  streets  or 
public  ways  of  the  city,  and  to  fix  penalties 
for  the  violation  of  these  provisions:  Pro- 
vided, that  nothing  herein  shall  be  con- 
strued to  prevent  any  property  owner  whose 
property  may  abut  on  a  street  on  which  a 
railway  may  be  granted  a  right  of  way, 
from  recovering  from  such  railway  any  dam- 
age that  may  be  done  to  said  property  by 
the  occupation  or  uses  of  said  street  by  such 
railroad." 

In  Chesapeake  &  0*  R.  Co.  v.  Maysville, 
24  Ky.  L.  Rep.  616,  69  S.  W.  728,  the  valid- 
ity of  an  ordinance  of  the  city  of  Maysville, 
requiring  the  erection  of  safety  gates  at 
points  where  the  streets  were  crossed  by  the 
railroad,  was  attacked  by  the  Chesapeake  & 
Ohio  Railway  Company.  Among  other  ob- 
jections to  the  ordinance,  it  was  urged  that 
the  city  council  had  no  authority  to  pass 
it,  and  that  only  the  railroad  commission  of 
the  state  could  compel  the  erection  of  safety 
gates  at  such  crossings.  In  overruling  this 
contention  we  said:  "Subsection  25  of  § 
3490  of  the  Kentucky  Statutes,  which  is  a 
provision  of  the  charter  of  cities  of  the 
fourth  class,  to  which  appellee  belongs,  ex- 
pressly provides  that  the  board  of  council 
may  compel  any  railroad  to  erect  and  main- 
tain gates  at  any  and  all  street  crossings. 
It  is  clear  that  under  this  provision  of  the 
charter  the  city  council  were  authorized 
to  adopt  the  ordinance  complained  of.  The 
railroad  commission  are  only  authorized  by 
§  774,  id.,  to  require  the  erection  and  main- 
tenance of  gates  at  highway  crossings  with- 
in a  mile  of  the  corporate  limits  of  any 
city  or  town  of  this  commonwealth.  The 
city  authorities  are  exclusively  clothed 
with  the  power  to  regulate  this  matter  with- 
in the  city  limits." 

As  the  authority  conferred  upon  cities  of 
the  fourth  class  by  the  section,  supra,  is  not 
found  in  any  provision  of  the  charter  of 
cities  of  the  fifth  class,  it  is  obvious  that 
the  council  of  the  city  of  Prestonburg  were 
without  authority  to  pass  the  ordinance  of 
which  appellant  complains.  We  are  not 
called  upon  to  decide  whether  the  legisla- 
ture, as  it  was  clearly  competent  for  it  to 
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do,  should  have  conferred  upon  the  city 
council  of  cities  of  the  fifth  class  authority 
to  compel  railroads  to  erect  and  maintain 
gates  at  street  crossings  within  the  city 
limits,  but  whether  it  has  granted  such  au- 
thority, or  whether  such  authority  is  im- 
plied from  any  provision  found  in  the  stat- 
utes with  reference  to  cities  of  that  class. 

It  is  insisted  for  appellee  that  authority 
to  pass  the  ordinance  in  question  is  con- 
ferred by  subsections  1  and  7,  §  3637,  Ken- 
tucky Statutes,  applicable  to  this  class; 
also  from  the  general  police  power  apper- 
taining to  the  government  of  such  a  munici- 
pality. The  first  of  the  subsections  referred 
to  provides:  '*The  city  council  of  such  city 
shall  have  power  to  pass  ordinances  not  in 
conflict  with  the  Constitution  or  laws  of  this 
state  or  of  the  United  States."  The  last 
declares  that  the  council  is  empowered  *'to 
do  and  perform  any  and  all  acts  and  things 
necessary  and  proper  to  carry  out  the  pro- 
visions of  this  chapter,  and  to  exact  and  en- 
force, within  the  limits  of  such  city,  all 
other  local,  police,  sanitary,  and  other  reg- 
ulations as  do  not  conflict  with  general 
laws."  The  power  claimed  for  the  city  of 
Prestonsburg  is  not  conferred  by  the  subsec- 
tions of  the  statute  referred  to. 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Com. 
126  Ky.  712,  17  L.R.A.(N.S.)  561,  104  S. 
W.  771,  we  held  that  these  provisions,  which 
apply  equally  to  cities  of  the  s'xth  class 
{§  3704,  subsec.  7),  together  with  those  of 
§  786,  Kentucky  Statutes,  were  broad 
enough  to  allow  the  adoption  by  the  board 
of  council  of  police  regulations  not  conflict- 
ing with  general  laws,  by  which  a  railroad 
company  may  be  required  to  use  such  rea- 
sonable precautions  as  to  the  speed  of  its 
trains,  the  giving  of  signals  in  approaching 
a  crossing  or  passing  through  its  limits,  as 
may  be  needful  for  the  safety  of  the  public. 
Indeed,  such  authority  is  expressly  conferred 
by  §  786,  Kentucky  Statutes,  which  pro- 
vides: "Every  [railroad]  company  shall 
provide  each  locomotive  engine  passing  up- 
on its  road  with  a  bell  of  ordinary  size,  and 
steam  whistle,  and  such  bell  shall  be  rung 
or  whistle  sounded  outside  of  incorporated 
cities  and  towns,  at  a  distance  of  at  least 
60  rods  from  the  place  where  the  road 
crosses  upon  the  same  level  any  highway  or 
crossing,  at  which  a  signboard  is  required 
to  be  maintained,  and  such  bell  shall  be 
rung  or  whistle  sounded  continuously  or  al- 
ternately until  the  engine  has  reached  such 
highway  crossing,  and  shall  give  such  sig- 
nals in  cities  and  towns  as  the  legislative 
authorities  thereof  may  require." 

But  it  has  never  been  held  in  this  juris- 
diction that,  under  and  by  virtue  of  such 
general  police  powers,  the  municipality  may 
compol  a  railroad  company  to  erect  and 
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maintain,  at  its  own  expense,  safety  gates 
at  crossings  within  its  limits.  Such  power 
must  be  expressly  conferred,  as  provided  by 
subsection  25,  §  3490,  Kentucky  Statutes. 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  ▼. 
Crown  Point,  146  Ind.  421,  35  L.R.A.  684,  45 
N.  £.  587,  the  question  involved  was  as  to 
the  power  of  incorporated  towns  to  compel, 
by  ordinance,  a  railroad  company  to  keep  a 
watchman  and  erect  and  maintain  gates  at 
points  where  the  railroad  tracks  cross  a 
street,  and  impose  penalty  for  failure  so  to 
do.  Authority  to  pass  the  ordinance  was 
claimed  under  §§  3333,  3367,  Horner's  Re- 
vised Statutes  (Ind.)  1896,  whereby  towns 
are  given  "exclusive  control  over  the  streets, 
alleys,  and  highways  and  bridges  within  the 
incorporated  limits  of  such  towns."  In  the 
opinion  it  is  said :  "It  is  clear  said  §§  4357, 
(3333)  and  4404  (33G7),  supra,  do  not  in 
express  words  grant  the  power  to  pass  the 
ordinance  in  question.  Can  such  power  be 
fairly  implied  from  those  expressly  granted, 
or  is  such  power  essential  to  the  declared 
objects  or  purpose  of  the  corporation?  We 
think  not.  It  may  be  admitted  that  in- 
corporated towns  have  the  power  to  regulate 
public  travel  upon  the  streets,  so  as  to  make 
their  use  reasonably  safe  at  all  times 
for  those  who  go  upon  them,  and  to  enaet 
ordinances  for  the  protection  of  health, 
life,  and  property.  It  is  true  that  the  per- 
sons and  property  of  those  who  attempt  to  ' 
cross  a  railroad  track  are  subject  to  risk. 
The  question,  however,  is  not  whether  the 
incorporated  town  has  a  right  to  protect  its 
Inhabitants  or  their  property,  but  whether 
it  has  the  right  to  compel  the  railroad  com- 
pany to  do  so  at  its  own  expense.  The  prop- 
ositions are  essentially  different.  It  is  not 
enough  to  show  that  incorporated  towns 
have  been  given  the  power  to  regulate  travel 
upon  the  streets,  and  to  protect  life  and 
property.  It  may  be  that,  under  the  provi- 
sions of  the  statute  above  set  forth,  incor- 
porated towns  have  the  power  to  keep 
watchmen  and  erect  and  maintain  gates  at 
points  where  a  railroad  crosses  the  streets 
of  the  town;  but  this,  if  true,  would  not 
uphold  the  ordinance  in  question.  Under 
such  a  power,  if  it  exists,  the  watchman 
must  be  employed  and  the  gates  erected  and 
maintained  at  the  expense  of  the  town.  To 
sustain  the  ordinance,  it  must  be  shown  that 
they  have  been  empowered  to  compel  rail- 
road companies,  at  their  own  expense,  to 
employ  a  watchman  and  erect  and  maintain 
gates  at  each  street  crossing, — the  agency 
here  invoked  to  accomplish  the  object. 
.  .  .  There  is  a  wide  difference  between 
the  power  to  compel  the  emplo3mient  of 
watchmen  and  the  erection  and  maintenance 
of  gates,  and  the  power  to  regulate  the  speed 
of  cars  within  the  corporate  limits  of  a 
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town.  The  object  in  the  latter  case  is  to  be 
attained  by  the  management  and  use  by  the 
company  of  its  machinery,  and  such  regula- 
tion relates  to  how  the  company  shall 
manage  its  own  property  within  the  cor- 
porate limits;  while  the  requirement  of 
gates  and  watchmen  relates  to  how  the 
company  shall  compel  or  induce  others  up- 
on the  streets  to  regulate  themselves  and 
their  property  when  approaching  and  about 
to  cross  its  tracks.  Sections  4357  (3333) 
and  4404  (3367),  supra,  may  authorize 
an  ordinance,  not  unreasonable  in  its 
terms,  to  prevent  the  standing  of  cars  and 
other  obstructions  on  railroad  tracks  at 
street  crossings,  so  as  to  obstruct  the  same, 
or  an  ordinance  regulating  the  speed  of 
railroad  trains  within  the  corporate  limits 
of  a  town,  but  most  certainly  not  an  or- 
dinance to  compel  the  railroad  cpmpany  to 
keep,  at  its  own  expense,  a  watchman,  and 
to  erect  and  maintain  a  gate  on  each  side 
of  the  track  at  each  street  crossing.  .  .  . 
It  follows  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint.  Judg- 
ment reversed.  •  •  /'  Cooley,  Const. 
Lim.  233,  234;  MIntum  ▼.  Larue,  23  How. 
435,  16  L.  ed.  674;  Bloom  ▼.  Xenia,  32 
Ohio  St.  465;  Toledo,  W.  &  W.  R.  Co.  v. 
Jacksonville,  67  III.  37,  16  Am.  Rep.  611. 

In  Versailles  v.  Kentucky  Highland  R. 
Co.  153  Ky.  83,  154  S.  W.  388,  the 
city  of  Versailles  being  a  city  of  the  fourth 
class,  whose  charter  (§  3490,  subsec.  25) 
gives  its  council  a  supervising  control  of 
and  over  the  use  of  its  streets  and  public 
grounds  by  railroads,  and  power  to  compel 
them  to  erect  and  maintain  gates  at  any 
or  all  street  crossings,  we  had  under  con- 
sideration the  validity  of  an  ordinance 
which  required  a  railroad  company  to  wall 
and  arch  its  road  upon  its  own  ground 
within  the  city  limits,  and  we  held  that, 
while  the  city  council  might,  under  the 
authority  conferred  by  its  city  charter,  by 
ordinance,  exercise  a  reasonable  control 
over  the  manner  in  which  the  railroad  com- 
pany constructs  or  operates  its  railroad 
upon  or  in  crossing  its  streets  or  public 
grounds,  it  could  not,  in  the  absence  of  ex- 
press statutory  authority,  control  the  man- 
ner of  its  constructing  its  road  on  its  own 
ground,  although  situated  within  the  cor- 
porate limits  of  the  city. 

We  have  not  considered  the  question  of 
expense  to  which  appellant  would  be  sub- 
jected by  the  enforcement  of  the  ordinance, 
its  complaint  as  to  the  unreasonableness  of 
its  provisions,  or  the  oppressive  effect  of 
their  enforcement,  but  must  hold  it  un- 
constitutional and  Yoid,  because  of  the 
want  of  authority  in  the  council  of  the 
city  of  Prestonsburg  to  pass  it.  Such  au- 
thority may  yet  be  conferred  by  the  legis- 
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ture  upon  cities  of  the  fifth  and  sixth  class, 
but  until  it.  is  done  they  must  content  them- 
selves with  the  passage  of  such  proper 
ordinances  as  will  compel  railroad  com- 
panies, in  running  trains  through  their 
limits  and  approaching  crossings  therein, 
to  adopt  such  reasonable  signals,  and  such 
reasonable  precautions  as  to  speed,  as  will 
give  warning  of  their  coming  and  reasonable 
opportunity  to  persons  using  the  streets 
to  avoid  collision  with  them. 

For  the  reasons  indicated,  the  judgment 
is  reversed  and  cause  remanded,  with  di- 
rections to  the  Circuit  Court  to  perpetuate 
the  injunction. 
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COMMERCIAL    BAM^    &    TRUST    COM- 
PANY et  al.,  Appts., 
▼. 

CITIZENS'  TRUST  &  GUARANTY  COM- 
PANY  OF  WEST  VIRGINIA. 

(153  Ky.  666,  156  S.  W.  160.) 

Banks  «  power  to  secnre  depositor. 

1.  A  bank  organized  under  a  statute  per- 
mitting it  to  do  business  upon  the  terms 
and  conditions  and  subject  to  the  liabilities 
prescribed  in  the  statute  has  no  power  to 
pledge  its  assets  to  secure  a  depositor  or  a 
surety  for  a  depositor,  where  -such  power 
is  not  expressly  mentioned  in  the  statute. 

Same  —  pledge  of  assets. 

2.  Charter  authority  to  receive  deposits 
and  pay  interest  thereon  does  not  empower 
a  bank  to  pledge  its  assets  to  secure  a  de- 
positor. 

Same  «  statutory  requirement  —  per- 
sonal '  secnrltles. 

3.  A  statute  requiring  banks  which  be- 
come state  depositories,  to  give  security  for 
the  public  fund,  does  not  authorize  them  to 
pledge  their  assets  as  security,  but  applies 
to  personal  security  only. 

(May  6,  1913.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Branch,  Second  Division, 
of  the  Circuit  Court  for  JefTerson  County  in 
plaintiflfs   favor   in   an  action  brought  to 

Note,  ^^  Power  of  hanh  to  pledge  asaeti* 
to  secure  depositor. 

While  Tery  little  direct  authority  upon 
this  (Question  has  been  found,  the  opinion 

in  COMMEKCTAL  BANK  &  T.  Co.  V.  CmZENS' 

Trust  &  G.  Co,  seems  to  be  well  reasoned, 
and  the  conclusion  therein  reached  to  be 
sound,  although  a  different  conclusion  has 
been  reached  under  the  statutes  and  upon 
the  facts  and  circumstances  involved  in  the 
few  other  cases  most  nearly  in  point. 

In  Richards  y.  Osceola  Bank,  79  Iowa. 
707,  45  N.  W.  294,  it  was  held  that  the  Tioe 
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recover  Meets  of  a  bank  which  were  allied 
to  haye  beea  pledged  as  security  for  plain- 
tiff's deposit.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herman  D.  Newoomb,  HInes 
A  Norman,  and  Arthar  B.  Benslnger 
for  appellants. 

Messrs.  Wehle  &  Weble  and  Helm  A 
Helm,  for  appellee: 

Such  an  arrangement  as  that  between  the 
Commercial  Bank  k  Trust  Company  and 
the  Citizens'  Trust  &  Guaranty  Company 
of  West  Virginia,  whereby  the  bank  pledged 
commercial  paper  to  the  company  to  pro- 
tect and  indemnify  it  as  surety  upon  the 
bank's  depository  bond  to  the  county  treas- 
urer, could  not  be  held  void  as  against  the 
public  policy  of  the  state  of  Kentucky. 


Ky.  Stat.  §§  579,  4693,  2903,  3010,  subsec. 
123,132;  5  Cyc.  Banks  &  Bkg.  p.  432; 
1  Morse,  Banks  &  Bkg.  4th  ed.  §§  2,  3; 
Citizens'  L.  Ins.  Co.  v.  Owensboro  Sav. 
Bank  &  T.  Co.  146  Ky.  118,  142  S.  W. 
376;  Hartford  F.  Ins.  Ca  v.  Chicago,  M.  & 
St.  P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84, 
20  Sup.  Ct  Rep.  33;  Page,  Contr.  §  326; 
9  Cyc.  482;  Equitable  Loan  k  Secur.  Co.  v. 
Waring,  117  Ga.  599,  62  L.R.A.  03,  97  Am. 
St.  Rep.  177,  44  S.  E.  320;  Orrell  v.  Bag 
Mfg.  Co.  83  Miss.  800,  70  L.R.A.  881,  36 
So.  561;  South  Carolina  &  G.  R.  Co.  v. 
Carolina,  C.  G.  h  C.  R.  Co.  35  C.  C.  A. 
423,  93  Fed.  543;  Citizens'  Bank  v.  Bank  of 
Waddy,  126  Ky.  169,  11  L.R.A.(NJS.)  598, 
128  Am.  St.  Rep.  282, 103  S.  W.  249. 

The  relation  between  the  depositor  and 


president  of  a  bank,  authorized  to  do  busi- 
ness for  it,  who  has  executed  and  given,  in 
the  name  of  the  bank,  a  bond  required  bv 
statute  to  secure  deposits  made  in  the  bank 
by  a  county  treasurer,  has  the  right  and 
authority  to  deliver  to  the  county  treasurer 
further  collateral  security  consisting  of  as- 
sets of  the  bank,  to  secure  the  county  for 
its  deposits. 

And  it  has  been  held  that  a  bank  hav- 
ing express  power  to  receive  money  on  de- 
posit and  pay  interest  therefor,  and  to  make 
special  regulations  in  regard  to  trust  funds, 
deposits,  or  savings,  has  power  to  create 
an  "investment  department,"  and  to  assign 
certain  of  Us  assets  to  a  trustee  in  trust  to 
secure  its  "investment  certificates"  issued 
for  money  deposited  in  such  department. 
Ward  V.  Johnson,  95  111.  215.  The  court 
said:  ''It  will  not  ...  be  important 
to  determine  whether  the  certificate  holders 
claiming  under  the  trust  deed  are  to  be  re- 
garded as  having  made  deposits  or  loans 
for  which  their  certificates  were  obtained, 
for  in  the  one  case  the  requisite  power  is 
expressly  given  to  the  corporation  by  its 
charter,  and  in  the  other  case  it  possesses 
the  power  by  necessary  implication.  Nor 
can  the  right  of  the  corporation  to  assign 
or  mortgage  negotiable  instruments  which 
it  is  authorized  to  take  be  ouestioned. 
.  .  •  The  corporation  was  authorized  to 
contract  and  agree  with  persons  desiring 
to  make  dcposiU  or  loan  money  as  to  the 
terms.  It  might  execute  its  bond,  note,  or 
certificate  as  evidence  of  the  indebtedness, 
and  secure  the  same  by  pledge  or  chattel 
mortgage,  or  note,  securities,  etc.,  or  by 
real  estate  mortgage  or  trust  deed,  just 
as  should  be  mutually  agreed.  And  there 
has  been  no  reason  suggested,  and  we  can 
conceive  of  none,  why  providing  a  system 
for  securing  loans  and  deposits  generally  in 
a  particular  way  is  objectionable,  when  it 
would  not  be  objectionable  to  conduct  a 
single  transaction  in  that  way." 

In  Ahl  V.  Rhoads,  84  Pa.  319,  where  a 
bank,  having  become  largely  indebted  to  a 
depositor  on  account  of  accumulated  de- 
posits subject  to  check,  made  from  time  to 
time  In  the  usual  course  of  business,  "as  an 
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inducement  to  him  to  keep  a  large  balance 
in  his  favor  in  his  deposit  account,"  had 
assigned  to  him  as  collateral  security  a 
mortgage  held  by  it,  and  subsequently,  upon 
its  being  found  expedient  to  sell  the  mort- 
gaged land  under  a  judgment  for  the  mort- 
gage debt,  the  depositor  relinquished  his 
interest  under  the  assignment,  upon  the 
agreement  of  the  bank  to  execute  to  him  a 
new  mortgage  on  the  same  land  within  a 
reasonable  time  after  the  acquisition  of  the 
title,  and  the  bank  became  the  purchaser 
at  the  sale  and  duly  executed  such  mort- 
gage, the  parties  agreeing  that  the  deposit- 
or's account  should  be  subject  no  longer  to 
immediate  call,  but  should  be  payable  one 
year  thereafter, — it  was  held  that  the  giving 
of  this  mortgage  did  not  constitute  an  in- 
crease of  the  bank's  indebtedness,  which  it 
had  no  power  to  effect  without  the  con- 
sent of  the  majority  of  its  stockholders 
first  obtained,  but  that  the  board  of  di- 
rectors had  the  power  to  execute  said  mort- 
gage without  such  consent.  The  court  said : 
"J&cept  as  to  amounts,  the  relative  posi- 
tions the  parties  occupied  when  the  Blair 
mortgage  was  assigned  remained  unaltered 
when  the  new  mortgage  was  executed.  Ahl 
was  the  creditor  of  the  bank,  with  the  right 
to  require  instant  payment.  .  .  .  Their 
object  was  to  provide  a  collateral  security 
for  an  indebtedness  that  had  already  legiti- 
mately accrued.  Under  his  assignment,  the 
sheriff's  sale  could  have  been  prevented  by 
or  made  subject  to  the  control  of  Ahl. 
When  he  received  the  new  mortgage,  he  ac- 
quired a  security  exactly  equivalent  to  that 
which  he  had  surrendered.  The  same  land 
was  bound,  the  same  remedies  were  re- 
served, and  the  same  indebtedness  remained. 
The  power  belongs  to  a  corporation,  as  to 
an  individual,  unless  restrained  by  its  char- 
ter or  by  other  statutes,  to  assign  its  prop- 
erty or  effects  to  pay  preferred  creditors, 
without  the  authority  or  consent  of  its 
stockholders.  .  .  .  The  power  of  this 
bank  to  secure  its  debt  to  the  plaintiff  in 
the  mode  adopted  here  has  not  been  de- 
stroyed or  impaired  by  the  constitutional 
I  provision  and  the  legislation  under  it,  which 
'  the  defendants  have  invoked."     A.  C.  W. 
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his  bank   is  simply   that   of  creditor   and 
debtor. 

Morse,  Banks  k  Bkg.  §  289;  Williams  v. 
Rogers,  14  Bush,  786;  Taylor  ▼.  Taylor,  78 
Ky.  471;  New  Farmers  Bank  y.  Cockrell, 
106  Ky.  678,  61  S.  W.  2. 

The  power  to  give  security  to  some  de- 
positors  is   recognized. 

BoIIes,  Modern  Law  of  Bkg.  p.  479; 
Pratt's  Dig.  National  Bkg.  Laws,  p.  11; 
Morse,  Banks  &  Bkg.  4th  ed.  §§  47,  48,  03; 
Interstate  Nat.  Bank  v.  Ferguson,  48  Kan. 
732,  30  Pac.  237;  Nebraska  v.  First  Nat. 
Bank.  88  Fed.  947;  Wylie  v.  Commercial 
&  F.  Bank,  63  S.  C.  406,  41  8.  E.  604;  Rich- 
ards V.  Osceola  Bank,  79  Iowa,  707,  46  N. 
W.  294;  Hunt  v.  Hopley.  120  Iowa,  605, 
96  N.  W.  205;  Hennepin  County  ▼.  State 
Bank,  64  Minn.  180,  66  N.  W.  143;  Col- 
quitt V.  Simpson,  72  Ga.  601;  Sawyer  v. 
Stilson,  146  Iowa,  707,  125  N.  W.  822- 
Pittsburg  V.  Rhodes,  230  Pa.  397,  79  Atl. 
634;  Gratiot  County  v.  Munson,  157  Mich. 
605,  122  N.  W.  117;  Citizens'  Bank  v.  Bank 
of  Waddy,  126  Ky.  169,  11  L.R.A.(N.S.) 
598,  128  Am.  St.  Rep.  282,  103  S.  W.  240; 
Citizens'  L.  Ins.  Co.  v.  Owensboro  Sav. 
Bank  &  T.  Co.  146  Ky.  118,  142  S.  W.  376. 

Securing  public  funds  is  in  accord  with 
common- law  principles  giving  priority  to 
such  funds  in  payment  by  insolvent  estates. 

Re  Carnegie  Trust  Co.  206  N.  Y.  390,  — 
L.RJ^.(N,S.)  — ,  99  N.  E.  1095. 

Ijasslng,  J.,  delivered  the  opinion  of  the 
court  : 

The  Commercial  Bank  &  Trust  Company, 
a  corporation,  was  organized  under  the  laws 
of  this  state  and  empowered  to  do  a  gen- 
eral banking  and  trust  business  in  Louis- 
ville, Kentucky.  Lloyd  W.  Gates  is,  and 
was  in  January,  1012,  the  treasurer  of 
Jefferson  county.  As  such  he  was  required 
to  give  bond  for  the  faithful  performance 
of  his  duties.  This  he  did,  with  the  Citi- 
zens' Trust  &  Guaranty  Company,  a  West 
Virginia  corporation,  as  surety.  The  Com- 
mercial Bank  &  Trust  Company,  desiring  to 
secure,  at  least,  a  part  of  the  deposits  of 
the  county  treasurer,  entered  into  an  agree- 
ment with  him,  wliereby  it  obligated  itself 
to  furnish  said  treasurer  security  in  the 
sum  of  $100,000  to  secure  the  safety  of  any 
and  all  deposits  which  he  might,  as  treas- 
urer, make  in  said  bank.  The  Citizens' 
Trust  &  Guaranty  Company  likewise  became 
the  surety  for  said  bank  on  said  bond  to 
the  treasurer,  but,  before  doing  so,  exacted 
of  said  bank  a  pledge  of  its  liquid  assets 
in  the  sum  of  $100,000  to  secure  it  against 
loss.  The  bond  of  the  bank  to  Gates,  treas- 
urer, was  duly  executed  with  the  West  Vir- 
ginia corporation  as  surety,  and  the  bank 
pledged  with  said  surety  certificates  of  de- 
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posit  and  short-term  negotiable  notes  to  the 
amount  of  $100,000.     Under  the  arrange- 
ment between  the  bank  and  its  surety,  as 
these  notes  matured  and  were  paid  off  or 
renewed,  other  paper  of  like  value  was  sub- 
stituted for  that  so  paid  or  renewed.     In 
this  way  the  business  continued  from  the 
time  the  arrangement  was  entered  into  up 
until  January  13,  1913,  when  the  bank  was 
closed  on  the  order,  or  on  the  suggestion,  of 
the   banking  commissioner.     At  that  time 
the  value  of  the  commercial  paper  claimed 
by  the  Citizens'  Trust  &  Guaranty  Company 
as  security  for  its  liability  on  the  treasur- 
er's bond  amounted  to  something  like  $70,- 
000.     All   of  this   paper  was   held   by   the 
T^uisville  National  Banking  Company  under 
an   arrangement  entered   into  between  the 
Commercial    Bank   &  Trust  Company   and 
the  Citizens'  Trust  k  Guaranty  Company. 
As  a  question  was  raised  as  to  who  was  en- 
titled to  the  possession  thereof,  the  Louis- 
ville National  Banking  Company  would  not 
permit  either  to  have   it.     Thereupon  the 
Citizens'  Trust  &  Guaranty  Company  filed 
suit  against  the  Louisville  National  Bank- 
ing   Company,    the    Commercial    Bank    it 
Trust    Company,    and    Thomas    J.    Smith, 
banking   commissioner,    in    charge   of   said 
Commercial    Bank    &   Trust    Company,    in 
which  it  sought  to  have  the  said  negotiable 
paper  so  held   by  the  Louisville  National 
Banking    Company    adjudged    to    it,    and 
prayed  for  a  mandatory  order  directing  said 
Louisville   National    Banking   Company   to 
surrender  up  and  turn  over  to  it  all  of  said 
paper;   it  being  alleged  that  it  was  liable 
on  this  bond  of  the  bank  to  Gates,  the  treas- 
urer, in  a  sum  in  excess  of  the  value  of  the 
paper  so  deposited  with  the  Louisville  Na- 
tional  Banking  Company.     The  Louisville 
National   Banking  Company  answered,  set- 
ting   out    fully    the    circumstances    under 
which  the  said  paper  was  placed  in  its  pos- 
session;   alleged   that    it   had    no    interest 
therein   further   than   a  reasonable   charge 
for  its  services  in  taking  can»  of  it;  asked 
that  the  West  Virginia  coq>oration  and  the 
Commercial  Bank  &  Trust  Company,  in  the 
hands  of  the  banking  commissioner,  be  re- 
quired to  litigate  the  matter  of  ownership; 
and  slated  that  it  was  ready  and  willing  to 
deliver  said  notes  to  whomsoever  the  court 
should  direct.     The  banking  commissioner, 
Thomas    J.    Smith,    answered    for    the    de- 
fondant  the  Commercial  Bank  &  Trust  Com- 
pany, and,  in  addition  to  traversing  the  al- 
legations of  the  petition,  pleaded  that  the 
paper  hold  by  the  Louisville  National  Bank- 
ing Company  was  the  property  and   part 
of  the  assets  of  the  Commercial   Bank  & 
Trust  Company;  that,  by  virtue  of  his  of- 
fice, he  was  entitled  to  its  possession;  that 
the    alleged    agreement   by   which    it 


1913. 


COMMERCIAL  BANK  &  T.  CO.  v.  CITIZENS'  T.  A.  G.  CO. 


95S 


turned  over  to  and  held  by  the  Louisville 
National  Banking  Company  as  bailee  or 
ousted  ian»  was  made  by  the  parties  in  con- 
templation of  the  insolvency  of  the  Commer- 
cial Bank  &  Trust  Company,  and  with  the 
view  of  preferring  the  West  Virginia  corpo- 
ration over,  and  to  the  exclusion  of,  the 
other  creditors  of  the  Commercial  Bank  & 
Trust  Company;  and  that,  by  reason  of 
such  fact,  the  attempted  transfer  was  il- 
legal, null,  void,  and  of  no  effect.  Other 
defenses  were  interposed,  but  for  the  pur- 
poses of  this  case  they  need  not  be  con- 
sidered. The  affirmative  matter  in  .the  an- 
swer of  the  banking  commissioner  was  tra- 
versed. Upon  the  issue  thus  made  the  case 
was  submitted  to  the  chancellor  for  judg- 
ment upon  the  motion  of  the  plaintiff  for 
a  temporary  mandatory  injunction,  and  of 
the  defendant  the  banking  commissioner  for 
a  temporary  injunction  on  his  answer,  which 
was  made  a  cross  petition  against  his  co- 
defendant  the  Louisville  National  Banking 
Company. 

Upon  consideration  the  chancellor  was  of 
opinion  that  plaintiff  was  entitled  to  the  re- 
lief sought,  and  so  adjudged.  The  motion 
of  the  banking  commissioner  was  denied. 
Thereupon  the  parties  entered  into  the  fol- 
lowing agreement:  "It  is  hereby  an:reed  be- 
tween plaintiff.  Citizens'  Trust  &  Guaranty 
Company  of  West  Virginia,  and  the  defend- 
ants Commercial  Bank  &  Trust  Company 
and  Thomas  J.  Smith,  banking  commission- 
er, and  the  Louisville  National  Banking 
Company,  that  on  all  issues  raised  between 
the  plaintiff  and  these  defendants  the  proof 
in  the  form  of  affidavits  and  exhibits,  and 
the  pleadings  of  all  parties  filed  herein, 
so  far  as  uncontradicted,  and  the  testimony 
heard  by  the  court,  and  the  cross-examina- 
tion of  affiants,  shall  be  treated  and  con- 
sidered to  be  the  formal  and  final  testi- 
mony offered  by  said  parties  as  between 
themselves,  and  to  have  the  same  force  and 
effect  as  though  such  testimony  was  taken 
by  deposition  on  notice  and  regularly  filed 
herein;  and  these  parties  waive  the  setting 
of  the  case  at  rules,  and  hereby  agree  to 
submit  forthwith  for  final  judgment,  re- 
serving and  excepting  for  further  consider- 
ation of  the  court  any  issues  that  are  or 
may  be  raised  as  between  the  other  parties 
hereto  and  the  Louisville  National  Banking 
Company,  concerning  the  allowance,  charges, 
fees,  and  expenses  claimed  by  the  Louisville 
National  Banking  Company." 

The  court,  having  considered  the  case,  en- 
tered the  following  judgment: 

"  ( 1 )  The  cross  petition  of  the  defendants 
Commercial  Bank  A  Trust  Company  and 
Thomas  J.  Smith,  banking  commissioner, 
praying  for  an  injunction,  herein  be  and  it 
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is  dismissed,  to  which  said  defendants  ex- 
cept. 

"(2)  The  prayer  of  the  petition  of  the 
plaintiff.  Citizens'  Trust  k  Guaranty  Com- 
pany of  West  Virginia,  for  injunction  liere- 
in,  is  granted,  and  it  is  now  considered  or- 
dered and  adjudged  that  the  Louisville  Na- 
tional Banking  Company  be  and  is  hereby 
enjoined  from  withholding  the  possession 
from  the  plaintiff,  and  is  ordered  to  restore 
and  give  possession  to  the  plaintiff  herein 
of  all  the  notes  and  proceeds  of  notes  de- 
scribed in  Exhibit  'B'  filed  with  the  petition, 
with  the  exception  of  $200  which  is  reserved 
for  the  costs  and  expenses,  if  any,  of  the  de- 
fendant Louisville  National  Banking  Com- 
pany; and  it  is  further  adjudged  that  the 
plaintiff  has  the  right  of  possession  of  said 
notes  and  proceeds  thereof,  except  as  men- 
tioned above,  and  the  defendants,  and  each 
of  them,  and  all  persons  claiming  by  or  un- 
der either  of  them,  are  enjoined  and  re- 
strained from  interfering  with  the  plaintiff 
in  the  exercise  of  its  riglits  and  powers  as 
pledgee  to  collect  the  said  notes  and  to  Iiold 
and  use  J^heir  proceeds  for  its  indemnity,  se- 
curity, and  protection,  as  surety  of  the  de- 
fendant Commercial  Bank  &  Trust  Company 
upon  its  bond  to  L.  W.  Gates,  treasurer  of 
Jefferson  county,  Kentucky,  and,  so  soon  as 
the  sum  realized  from  said  collateral  shall 
have  amounted  to  sufficient  to  reimburse 
the  said  Citizens'  Trust  &  Guaranty  Com- 
pany of  West  Virginia  for  any  loss  or  ex- 
pense it  may  have  incurred,  or  been  called 
upon  to  meet,  the  balance  of  said  collateral 
or  the  balance  of  the  sum  realized  there- 
from shall  be  paid  to  the  said  Commercial 
Bank  &  Trust  Company  or  its  representa- 
tives. Provided,  however,  that  this  order 
shall  not  be  operative  until  March  24,  1013, 
the  intervening  period  being  allowed  to  the 
defendants,  and  each  of  them,  for  the  pur- 
pose of  an  appeal  from  this  order,  if  so  de- 
sired; and  it  is  ordered  that  the  status  ex- 
isting before  the  rendition  of  this  judgment 
shall  be  maintained  during  said  period,  un- 
less the  question  is  sooner  decided  by  the 
court  of  appeals.  Jurisdiction  of  this  ac- 
tion is  retained  for  the  purpose  of  consid- 
ering the  claim  of  the  Louisville  National 
Banking  Company  for  expenses  and  commis- 
sions and  such  other  issues  as  may  be  pre- 
sented to  the  court." 

Later  said  judgment  was  modified  as  fol- 
lows: "Came  the  parties  by  counsel,  and, 
the  court  being  advised,  it  is  ordered  that 
so  much  of  the  judgment  rendered  herein  on 
March  3,  1013,  granting  an  injunction  to 
plaintiff,  as  provides  that  said  judgment 
shall  not  be  operative  until  March  24,  1913, 
be  and  it  is  herebv  set  aside.  The  defend- 
ants  Commercial  Bank  &  Trust  Company 
and  Thomas  J.  Smith,  state  banking  com- 
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missioner,  pray  an  appeal  from  said  judg- 
ment of  March  3,  101 3»  as  modified  by  this 
order,  which  is  granted.  It  is  further  oi 
dcred  that  the  injunction  granted  to  plain- 
tiff herein  be  suspended  until  March  24, 
1013,  and  that  the  status  existing  before 
the  rendition  of  said  judgment  shall  be 
maintained  during  said  period,  unless  said 
appeal  is  sooner  decided  by  the  eourt  of 
appeal  s.** 

The  correctness  of  this  judgment  is  now 
before  us  for  review.  Many  questions  were 
raised  and  discussed  by  counsel  in  oral 
argument  and  also  in  brief,  but  from  the 
conclusion  wliich  we  have  reached  it  be- 
comes necessary  to  consider  only  one,  to 
wit,  the  right  or  power  of  the  bank  to  pledge 
its  assets  to  secure  the  deposit  of  Gates, 
county  treasurer,  at  the  expense,  and  to  the 
detriment,  of  its  other  depositors.  Banks 
can  only  be  lawfully  organized  and  author- 
ized to  conduct  business  in  Kentucky  as 
provided  by  the  banking  laws.  Article  11, 
chap.  32,  Kentucky  Statutes.  Section  677, 
Kentucky  Statutes,  provides  that  banks  may 
do  business  "upon  the  terms  and  conditions, 
and  subject  to  the  liabilities,  prescribed  in 
this  article."  This  is  an  express  limitation 
upon  the  authority  granted.  The  following 
powers  are  conferred  on  banks  by  §  679, 
viz,:  "To  adopt  and  use  a  corporate  seal; 
to  make  contracts;  sue  and  be  sued;  to 
appoint,  remove,  and  elect  officers,  define 
their  duties,  and  require  from  any  of  them 
a  bond  for  the  faithful  discharge  of  their 
duties;  to  prescribe,  by  its  board  of  direc- 
tors, by-laws  for  the  government  of  the  bank 
not  inconsistent  with  law;  to  exercise,  sub- 
ject to  law,,  such  powers  as  may  be  neces- 
sary to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of 
debt,  and  purchasing  bonds,  receiving  de- 
posits, and  allowing  interest  thereon,  buying 
and  selling  exchange,  coin,  and  bullion,  and 
lending  money  on  personal  or  real  security, 
as  provided  in  this  article."  This  section  of 
the  statute  limits  and  defines  the  business 
of  the  bank,  and  directs  that  it  may  be  car- 
ried on  by  doing  the  things  specifically  enu- 
merated. The  enumeration  of  these  powers 
excludes  other  methods  of  banking.  The 
legislature  seems  to,  have  been  especially 
careful  to  define  the  power  of  banks,  and  to 
have  been  unwilling  that  these  corporations 
should  be  allowed  to  do  business  without 
definite  limitations.  The  officials  of  one 
bank  might  deem  it  possessed  of  other  and 
more  extraordinary  powers  than  would 
those  of  another  bank.  It  was  unquestion- 
ably the  intention  of  the  legislature  to  de- 
fine and  limit  their  powers  by  law,  so  that 
all  banks  should  conduct  their  legitimate 
business  in  the  same  manner,  and  that  the 
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public,  dealing  with  them,  might  kn«w  the 
power  they  possessed.  So  careful  were  the 
lawmakers  in  this  respect  that  they  even 
enumerated  the  right  to  take  bonds  from 
officials,  to  appoint  and  discharge  them, 
which  power  would  seem  to  be  inherent  in 
all  corporations.  It  will  be  observed  that 
§  679,  in  enumerating  the  powers  of  a 
bank,  specifies  "receiving  deposits,  and  al- 
lowing interest  thereon."  From  the  earliest 
times  banks,  under  the  common  law,  have 
been  accustomed  to  receive  deposits.  This 
has  been  understood  to  be  one  of  their  legit- 
imate functions,  but  the  payment  of  in- 
terest on  deposits  is  a  modern  eustom,  which 
has  grown  up  under  the  sharp  competition 
existing  between  banks.  Section  679  legal- 
ized this  custom  of  paying  interest.  With- 
out this  provision  it  would  manifestly  be 
unlawful  under  any  circumstances  where 
the  powers  of  banks  are  defined  either  by 
special  charter  or  under  general  law.  Con- 
sequently, the  lawmakers  conferred  upon 
banks  the  power  to  pay  interest  on  deposits: 
hence,  it  is  lawful  in  Kentucky  to  do  so.  It 
is  a  dangerous  power,  and  may  be  used  in 
more  ways  than  one  to  wreck  a  bank,  but, 
when  prudently  and  legitimately  used,  it 
may,  and  no  doubt  does,  benefit  the  stock- 
holders. This  right  to  pay  interest,  how- 
ever, is  as  far  as  the  lawmakers  apparently 
felt  it  safe  to  go. 

In  this  case  the  bank  has  exceeded  its 
express  power,  and,  under  the  claim  of  the 
exercise  of  an  implied  power,  has  attempted 
to  secure  the  payment  of  a  depositor  by 
the  pledging  of  its  assets.  This  is  clearly  au 
act  ultra  vires  and  unlawful.  No  such 
power  has  been  conferred  upon  banks  in 
this  state,  nor  should  authority  to  do  so  be 
granted  anywhere.  Section  679  grants  only 
such  powers  "as  may  be  necessary  to  carry 
on  the  business  of  banking"  by  doing  the 
things  enumerated.  In  the  matter  of  de- 
posits and  paying  interest  thereon  whatever 
power  is  necessary  was  granted. 

The  deposit  creates  a  debt,  and  the  as- 
sumpsit of  the  bank  to  pay  that  debt  is  im- 
plied by  law.  The  payment  of  interest  is 
a  matter  of  private  contract,  which  the  bank 
is  authorized  to  make  with  the  depositor. 
The  assumpsit  to  pay  the  deposit  and  the 
special  agreement  to  pay  the  interest  are 
therefore  both  necessary.  But  there  is  no 
implication  from  the  powers  granted,  and 
certainly  it  cannot  be  said  to  be  necessary, 
in  order  to  receive  deposits  and  pay  inter- 
est thereon,  that  the  bank  should  secure, 
by  pledge  of  its  personal  a4Mets  or  mort- 
gage of  its  real  estate,  the  debt  of  its  de- 
positor or  the  interest  that  it  has  promised 
to  pay.  The  powers  conferred  upon  banks 
are  required,  by  §  677,  to  be  exercised  upon 
the  teiins  and  conditions  provided  in  article 
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2,  whSek  includes  §  679.     Therefore,  when 
deposita  are  receiyed,  the.  bank  becomes  a 
debtor  to  the  depositor  for  the  amount  of 
the  deposit,  and,  if  it  agrees  to  pay  interest, 
for  that  also.    These  are  the  only  terms  and 
conditions  regulating  deposits  and  the  pay- 
ment of  interest,  and  if,  in  addition  to  this, 
the  bank  may  pledge  its  assets  to  the  depos- 
itor, then  it  may  exercise  another  most  ex- 
traordinary power,  which  is  not  conferred 
by  article  2,  and  not  necessary  for  the  con- 
duct of  its  business  of  "receiving  deposits 
and  paying  interest  thereon."    It  would  be 
a  dangerous  implication  to  deduce  from  the 
words  of  the  statute,  which  should  rather 
be  construed  strictly,  for  the  benefit  of  the 
stockholders  and  protection  of  the  deposit- 
ors.   The  exercise  of  such  a  power  is  there- 
fore clearly  beyond  the  terms  of  the  law,  or 
any    reasonable    or    necessary    implication 
which  the  court  would  be  authorized  to  de- 
duce from  the  language  of  the  statute,  and 
would  tend  to  lessen  the  usefulness  of  banks 
as  great  public  institutions  by  destroying 
public  confidence  in  them.    Such  a  practice, 
if    indulged   and   authorized,    might   work 
great  injustice  and  infiict  financial  loss,  not 
only    upon   the   depositors,   but   upon    the 
stockholders  as  well.     Large  depositors,  if 
secured,  might  absorb  the  greater  part  of 
the  assets  of  the  bank,  and  inflict  loss  upon 
unsecured    depositors    and    financial    ruin 
upon  innocent  stockholders  under  the  double 
liability  law.     The  law  contemplates,  and 
was  evidently  framed  to  insure,  fair  and 
uniform  dealings  by  the  banks  witl)  all  of 
their  depositors.    A  secret  pledge  to  secure 
one,  while  others  are  left  without  security, 
although  it  may  be  without  specific  intent 
to  defraud,  would  nevertheless,  in  case  of 
loss,  justify  such  an  inference.    Public  pol- 
icy will  not,  therefore,  tolerate  a  practice 
which  might,  sooner  or  later,  in  the  event 
of  financial  trouble  with  the  bank,  enable  it 
to  pay  and  protect  the  favored  few  at  the 
expense  of  the  equally  deserving  many.    If 
the  fact  was  known  that  a  bank  had  se- 
cured some  one  or  more  of  its  depositors, 
and  left  the  others  unsecured,  no  prudent 
person  would   deposit  with   it.     No  bank 
would  advertise  that  it  engaged  in  such  a 
practice,  because  depositors  who  were  not 
provided  for  would  be  driven  away.     The 
very  fact  that  the  transaction  is  one  that 
will  not  stand  the  test  of  publicity  is  a 
strong  argument  against   its   legality,   as 
well  as  its  necessity.    Banks  publish  state- 
ments of  their  assets,  and  individuals  de- 
posit on  the  faith  of  these  published  state- 
ments.   It  is  well  known  that  good  state- 
ments as  to  assets  induce  people  to  deposit 
their  money  in  banks  making  such  state- 
ments.   It  would  be  a  crowning  act  of  in- 
justice to  hold  that  deposits  thus  induced 
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are  nevertheless  cut  off  from  sharing  in 
these  assets  until  some  unknown  favored 
few,  who  have  been  secretly  secured,  are 
satisfied;  and  it  would  be  a  palpable  fraud 
on  the  part  of  a  bank  thus  to  procure  de- 
posits, when  its  assets  were  secretly 
pledged. 

The  cases  of  Citizens'  L.  Ins.  Co.  v.  Owens- 
boro  Sav.  Bank  &  T.  Co.  146  Ky.  118,  142 
S.  W.  376;  Citizens'  Bank  v.  Bank  of  Wad- 
dy,  126  Ky.  169,  11  L.R.A.(N.S.)  598,  128 
Am.  St.  Rep.  282,  103  S.  W.  249,  and  State 
Nat.  Bank  v.  Com.  129  Ky.  637,  112  S.  W. 
678,  are  cited  and  relied  upon  as  supporting 
inferentially  the  right  of  a  bank  to  pledge 
its  assets  to  secure  a  depositor.  None  of 
the  opinions  so  hold,  and  in  none  of  these 
cases  was  this  question  involved.  In  the 
case  of  Citizens'  L.  Ins.  Co.  v.  Owensboro 
Sav.  Bank  &  T.  Co.  the  question  might  have 
been  raised,  but  it  was  not,  nor  was  it  dis- 
cussed or  considered;  and  there  is  nothing 
in  that  opinion  justifying  the  claim  that 
said  opinion  is  an  authority  in  support  of 
the  claim  that  a  bank  is  authorized  to 
pledge  its  assets  to  secure  one  of  its  depos- 
itors, to  the  exclusion,  detriment,  and  in- 
jury of  the  others. 

In  Citizens'  Bank  v.  Bank  of  Waddy,  the 
question  involved  was  the  right  or  power  of 
the  bank  to  borrow  money  and  pledge  its  as- 
sets to  secure  same.  This  right  was  upheld. 
No  question  of  the  right  of  a  bank  to  secure 
depositors  by  pledge  of  its  assets  was  in- 
volved, and  that  case  cannot  be  said  to  sup- 
port the.  proposition  that  a  bank  has  such  au- 
thority. The  authority  to  borrow  money 
and  pledge  the  bank's  assets  therefor  is  not 
at  all  analogous  to  its  power  to  pledge  its 
assets  in  order  to  secure  deposits.  In  the 
conduct  of  its  business,  it  may  become,  and 
frequently  is,  necessary  for  a  bank  to  con- 
vert its  commercial  paper  into  cash,  and 
where  it  cannot  be  so  conveniently  or  ad- 
vantageously by  rediscounting  it,  the  bank, 
with  perfect  propriety,  may  borrow  money 
upon  the  security  of  its  assets;  and  this 
right  is  everywhere  recognized  as  one  of  the 
implied  powers  which  a  bank  has,  and  may 
exercise,  where  no  direct  authority  authoriz- 
ing it  to  borrow  money  is  given. 

In  the  case  of  the  State  Nat.  Bank  v. 
Com.  the  only  question  involved  was  the 
liability  of  the  bank  to  the  commonwealth, 
under  its  bond,  for  the  interest  on  its  daily 
balances.  It  was  held  that  the  accrued  in- 
terest on  the  deposit  was  covered  by  the 
bond,  and  that  the  bond  was  liable  for  the 
payment  of  the  interest  to  the  state,  as  well 
as  the  repayment  of  the  deposit. 

Counsel  for  appellee  also  cites  and  relies 
upon  Bolles  on  Modern  Law  of  Banking,  p. 
479,  Morse  on  Banking,  4th  ed.  §  47,  and 
Pratt's  Digest  of  National  Banking  Laws, 
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p.  11,  to  the  effect  that  among  the  implied 
powers  of  a  bank  is  that  to  secure  deposits. 
Tills  statement  of  the  law  is  not  elaborated 
upon  by  any  one  of  the  authors,  and  we  are 
constrained  to  believe  and  hold  that  the  au- 
thors used  this  expression  in  its  limited 
sense,  and  that  it  was  meant  to  apply  to 
that  class  of  cases  where,  by  express  stat- 
ute, a  particular  deposit  was  to  be  secured 
before  it  could  be  placed  in  bank.  Under 
such  circumstances,  the  bank,  before  re- 
ceiving it,  would  necessarily  have  the  right 
to  execute  the  bond,  but  this  would  not,  by 
any  means,  justify  the  claim  that  the  bank 
Jiad  the  right  to  secure  other  deposits  sim- 
ply because  it  had  the  right  to  secure  a 
particular  deposit  which  the  law  expressly 
required  to  be  secured  before  it  could  be 
deposited.  But,  whatever  meaning  these 
distinguished  authors  may  have  intended 
should  be  given  the  statement  referred  to, 
we  are  unwiling  to  hold  that  a  bank,  in 
the  absence  of  some  statutory  authority, 
may  exercise  a  right  or  power  which  would 
enable  it  to  perpetrate  a  fraud  upon  any  of 
its  depositors.  There  being  no  express  au- 
thority given  to  a  bank  to  secure  a  deposit 
by  pledge  of  its  assets,  and  it  being  appar- 
ent that  such  a  practice  would  have  a  tend- 
ency, and  pave  the  way,  to  the  perpetration 
of  fraud  by  putting  it  in  the  power  of  the 
officers  of  a  bank  to  give  a  preference  to 
favored  customers,  it  cannot  successfully  be 
maintained  that  a  bank  has  the  implied 
right  or  power  to  do  so.  Banks  undoubtedly 
have  the  right  to  do  many  acts  and  things 
not  expressly  authorized  by  their  charters, 
or  specifically  designated  in  the  general 
laws  adopted  for  their  organization,  regula- 
tion, and  government.  These  are  termed 
implied  powers,  but  such  powers  are  those 
found  necessary  to  enable  the  banks  prop- 
erly and  expeditiously  to  carry  out  and  en- 
joy the  powers,  rights,  and  privileges 
expressly  given  them.  Before  a  bank  should 
be  adjudged  entitled  to  exercise,  any  power 
not  expressly  given,  it  should  be  clearly 
established  that  such  power  is  essential  to 
the  proper  conduct  of  its  business,  and 
necessary  to  enable  it  properly  to  enjoy, 
use,  and  carry  out  its  express  powers. 
When  such  test  is  applied  to  the  claim  of 
right,  on  the  part  of  a  bank,  to  prefer  one 
of  its  depositors  over  another,  it  is  appar- 
ent that  the  right  should  be  denied.  The 
exercise  of  such  a  power  would  necessar- 
ily be  fraught  with  great  possibilities  for 
the  perpetration  of  fraud,  and  would  un- 
doubtedly have  a  tendency  to  destroy  the 
faith  of  the  depositing  public  in  banking 
institutions. 

When  a  legislative  act  is  susceptible  of 
a  dual  construction,  one  of  which  secures 
equality  and  equity,  and  the  other  paves 
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the  way  to  the  perpetration  of  fraud,  no 
court  would  hesitate  to  adopt  that  con- 
struction insuring  fair  dealing.  8o,  like- 
wise, when  it  is  a  question  as  to  whether 
or  not  a  bank  has  the  implied  power 
to  secure  one  depositor  at  the  expense 
of  the  others,  the  effect  of  the  exercise 
of  such  power  is  a  proper  subject  of  in- 
quiry; and  when  we  find  that  the  exer- 
cise of  such  power  would  enable  the  bank, 
or  at  least  put  it  in  its  power,  to  perpe- 
trate a  fraud  upon  some  of  its  depositors, 
we  unhesitatingly  hold  that  the  exercise 
of  such  a  power  is  not  necessary  to  the 
proper  enjoyment  of  its  charter  or  stat- 
utory privileges,  and,  hence,  that  it  has 
not  such  implied  power;  and  its  attempt 
to  exercise  it  is  an  act  ultra  vires  and 
void.  In  taking  this  position  we  are  aware 
that  cases  are  to  be  found  where  courts 
have  recognized  this  right  in  banks,  but 
upon  examination  we  find  that  there  was 
express  statutory  authority  authorizing  it; 
and,  of  course,  where  authority  is  express- 
ly given  to  a  bank  to  secure  certain  de- 
posits, the  bank  in  so  doing  is  acting,  not 
beyond,  but  clearly  within,  its  legal  rights; 
but  we  have  found  no  case  where  it  has  been 
held  that  a  bank,  in  the  absence  of  some 
statutory  authority,  had  the  right  to  se- 
cure, by  secret  pledge  of  its  assets,  one  de- 
positor at  the  expense  of  the  others,  and 
thereby  deprive  the  latter  class  of  their 
proper  distributable  share  of  the  assets  of 
the  bank  in  the  event  of  its  insolvency.  The 
rigid  enforcement  of  this  principle  will  not 
deprive  banks  of  the  right  to  exercise  any 
of  their  legitimate  functions,  but,  on  the 
contrary,  will  build  them  up  in  the  con- 
fidence of  the  depositing  public;  for,  when 
depositors  know  that  the  bank  not  only 
may,  but  must,  deal  fairly  with  them, 
banks  will  take  that  position  in  the  con- 
fidence of  the  public  in  which  these  g^eat 
institutions  deserve  to  be  held.  ' 

The  aim  and  trend  of  all  modern  legisla- 
tion on  the  subject  of  banks  has  been  to 
protect  the  depositor.  The  law  imposing 
double  liability  upon  stockholders,  that 
making  provision  for  the  publication  of 
sworn  statements  as  to  the  bank's  condi- 
tion, at  regular  intervals,  and,  lastly,  that 
providing  for  a  rigid  examination  and  in- 
spection by  competent  men, — all  look  pri- 
marily to  the  protection  of  the  depositor. 
The  law  makes  ample  provision  for  the 
protection  and  security  of  all  depositors. 
They  have  not  only  all  of  the  assets  of  the 
bank  for  their  security,  but,  in  addition, 
each  stockholder  is  liable  for  double  the 
par  value  of  his  stock,  and  he  may  be  re- 
quired to  contribute,  to  this  extent  if  nec- 
essary, to  protect  the  depositors.  No  sys- 
tem has  been  invented  and  no  scheme  has 
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«ver  been  suggested  that  would  more  equit- 
ably and  fairly  protect  the  depositors.  If 
banks  are  made  to  observe  strictly  the  law, 
and  not  allowed  to  divert  their  assets  from 
their  proper  and  legitimate  channel,  it  will 
be  in  rare  instances  indeed  that  depositors 
will  feel  the  need  of  special  security  for 
their  funds  when  placed  in  banks.  Sound 
business  banking  principles  demand  that  no 
bank  should  be  permitted,  under  any  cir- 
cumstances, to  secure  any  depositor  by  a 
pledge  of  its  assets.  But  where,  by  charter 
provision  or  statute,  a  bank  is  required  to 
aecure  a  state,  county,  court,  or  other  de- 
posit before  it  can  receive  such  deposit,  the 
aecurity  which  the  bank  gives  must  be  such 
as  it  can  procure  by  personal  indorsement 
or  otherwise,  which  does  not  involve  a 
pledge  of  its  assets.  For  many  years  the 
state  officials  have  placed  such  a  construc- 
tion upon  the  law  requiring  state  deposi- 
tors to  give  security  before  they  can  re- 
ceive any  part  of  the  state's  money. 

The  assets  of  these  state  depositories 
have  never  been  pledged  as  security  for 
state  deposits,  but  the  state  has  invariably 
received  as  security  for  its  deposits  the  in- 
dorsement of  individuals  or  solvent  bond- 
ing companies.  There  is  undoubtedly  the 
character  of  security  which  the  legisla- 
ture contemplated  should  be  given,  when 
it  enacted  §  4603,  Kentucky  Statutes,  re- 
quiring state  depositors  to  give  security  for 
the  public  funds,  and  §§  411  and  2003, 
requiring  depositories  for  chancery  court 
and  city  funds  to  give  security  for  their 
safekeeping  and  payment.  We  are  not  ad- 
vised as  to  the  interpretation  which  court 
officers  and  city  officials  have  placed  upon 
the  sections  of  the  statutes  quoted,  but 
as  the  giving  of  personal  security  for  the 
safety  and  return  of  such  public  deposits 
as  are  required  by  law  to  be  secured  would 
fully  meet  the  ends  of  the  law,  and  in  no 
wise  impair  the  value  of  the  bank's  assets 
as  security  for  all  of  its  depositors,  it  is 
apparent  that  this  is  the  character  of  se- 
curity contemplated.  That  this  was  the 
legislative  intent  is  made  the  more  appar- 
ent, when  it  is  remembered  that  all  of  the 
assets  of  the  bank  stand  pledged  to  secure^ 
all  of  its  deposits,  and  it  cannot  be  that 
the  legislature  intended  that  this  security 
for  all  of  the  deposits  should  be  impaired 
in  order  that  a  few,  or  any  number  less 
than  all,  might  be  the  better  secured.  In 
other  words,  the  legislature  evidently  did 
not  intend  that  the  security  of  any  deposi- 
tor should  be  impaired,  in  order  that  that 
of  another  might  be  increased.  So  the  only 
reasonable  construction  that  can  be  placed 
upon  these  statutes  requiring  certain  public 
funds  to  be  secured  by  the  depository  is 
that  the  security  that  such  depository  shall 
45  L.R.A.(NJS.) 
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APPEAL  bj  defendant  from  a  judgment 
of  the  Circuit  Court  for  Butler  County 
convicting  him  of  selling  intoxicating 
liquors  in  violation  of  law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nat  T.  Howard  and  £•  N. 
Mayhuffh  for  appellant. 

Messrs.  James  Garnett,  Attorney  Gen- 
eral, and  Charles  H.  Morris,  Assistant 
Attorney  General,  for  the  Commonwealth: 

Defendant  was  guilty. 

Lee  V.  Com.  143  Ky.  356,  136  S.  W.  624; 
George  Wiedemann  Brewing  Co.  t.  Com. 
123  Ky.  559,  96  6.  W.  814;  Delamater  ▼. 
South  Dakota,  205  U.  S.  96-98,  51  L.  ed. 
727,  728,  27  Sup.  Ct.  Rep.  447,  10  Ann. 
Cas.  733;  Asher  t.  Texas,  128  U.  8.  129, 
32  L.  ed.  368,  2  Inters.  Com.  Rep.  241,  9 
Sup.  Ct.  Rep.  1;  Brennan  v.  Titusville,  153 
U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct.  Rep.  829;  Caldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  ed. 
336,  23  Sup.  Ct.  Rep.  229;  Norfolk  A  W. 


R.  Co.  V.  Sims,  191  U.  B.  441,  48  L.  ed. 
254,  24  Sup.  Ct.  Rep.  151. 

Messrs.  E.  Bradley  and  W.  8.  Holmes 
also  for  the  Commonwealth. 

HolMon,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  following  act  was  passed  by  the  last 
general  assembly. 

An  Act  Making  it  Unlawful  to  Purchase, 
Procure,  or  Deliver  Spirituous,  Vinous, 
and  Malt  Liquors  in  Local  Option  Terri- 
tory. 

Be  it  enacted  by  the  general  assembly 
of  the  commonwealth  of  Kentucky: 

1.  That  it  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  to  purchase  or 
procure  for  another  spirituous,  vinous, 
malt,  or  other  intoxicating  liquors,  mix- 
tures, or  decoctions  either  as  the  agent  of 
the  buyer  or  the  agent  of  the  seller  of  said 
liquors,  mixtures,  or  decoctions,  either  for 


ing  the  "giving,"  "procuring,"  or  "furnish- 
ing" such  liquors.  But  tnere  are  cases 
where  the  law  is  specifically  against  such 
acts.  Thus,  where  the  defendant,  as  the 
assisting  friend  of  the  purchaser,  bought 
liquors  for  him,  it  was  lield  that  he  was 
guilty  under  the  statute  making  it  an  of- 
fense for  any  person  to  "act  as  agent  or 
assisting  friend  of  the  seller  or  of  the  pur- 
chaser m  procuring  or  effecting  the  un- 
lawful sale  or  purchase"  of  liquors.  Boyd 
V.  State,  3  Ala.  App.  178,  57  So.  1019. 

So,  in  Powell  v.  State,  96  Miss.  608,  51 
So.  465,  one  who,  receiving  money  from 
the  buyer,  ordered  liquor  for  and  delivered 
it  to  him,  was  held  guilty  under  the  stat- 
ute providing  that  "if  any  person  shall  act 
as  agent  or  assistant  of  either  the  seller 
or  purchaser,  in  effecting  the  sale  of  any 
liquor,"  etc.,  "he  shall  he  guilty,"  etc. 

So  the  buyer's  agent  who  is  taking  li- 
quor to  his  principal  is  gn^ilty  of  conveying 
it  from  one  point  in  the  state  to  another 
point  therein.  Huff  v.  State,  -—  Okla. 
Crim.  Rep.  — ,   133   Pac.  265. 

So,  one  acting  as  the  agent  of  the  pur- 
chaser violates  the  act  making  it  a  crime 
to  aid,  abet,  counsel,  or  procure  an  unlaw- 
ful sale,  purchase,  or  gift,  or  other  unlaw- 
ful disposition  of  liquors.  Johnson  v. 
State,  172  Ala.  424,  65  So.  226. 

But,  where  the  defendant  as  the  agent  of 
another  purchased  from  a  dealer  out  of 
the  state  certain  liquor,  and  afterwards  de- 
livered it  to  his  principal  in  the  state,  it 
was  held  that  he  did  not  violate  the  statute 
referred  to  in  Boyd  v.  State,  supra,  as 
^ch  sale  or  purchase  wis  not  unlawful. 
Vernon  v.  State,  161  Ala.  83,  50  So.  57. 
See  also  State  v.  Whisenant,  infra. 

In  Walker  v.  Dawson,  7  Ga.  App.  417, 
66  S.  E.  984,  it  was  held  that  the  act  of 
the  defendant  in  buying  some  whisky  for 
several  of  his  neighbors  when  he  bought 
his  own  was  not  a  violation  of  an  ordinance  * 
45  L.R.A.(N.S.) 


making  it  unlawful  for  any  person  "to  act 
as  agent  for  the  purpose  of  delivering 
whisky  or  other  intoxicating  drinks  to  an- 
other within  the  limits  of  the  city,"  as  the 
intent  of  the  ordinance  was  to  prohibit-  a 
citizezn  from  acting  generally  as  an  agent 
for  the  buyer. 

Statutes  will  not  be  construed  as  attack- 
ing acts  of  purchase  as  distinguished  from 
acts  of  sale  of  liquor,  unless  they  are 
explicit  on  the  question.  Thus,  in  State 
V.  Smith,  135  Iowa,  523,  113  N.  W.  336, 
the  court  was  of  the  opinion  that  one  pur- 
chasing liquor  for  another  was  jiot  guiltv 
of  any  offense  under  the  statute  whicn 
provided  that  "no  one  .  .  .  shall,  for 
himself  or  any  person  else,  directly  or  in- 
directly, .  .  .  upon  any  pretense,  sell, 
.  .  .  keep  for  sale,  .  .  .  solicit,  take, 
or  accept  any  order  for  the  purchase,  sale, 
.  .  .  or  delivery  of  any  such  liquor,  or 
aid  in  the  delivery  or  distribution  of  anv 
intoxicating  liquor  so  ordered  or  shipped,^ 
as  the  statute  related  to  the  seller,  his 
clerk,  agent,  or  employee,  and  not  to  the 
act  of  the  buyer  or  his  agent.  See  also  in 
this  connection   State  v.   Burchfield,   infra. 

The  reader  will  understand  that  it  is 
not  here  attempted  to  go  into  the  general 
meaning  of  "giving,"  "procuring,"  "fur- 
nishing," etc.,  liquor,  but  simply  to  deal 
with  the  question  as  to  how  far  those  ex- 
pressions are  applicable  to  one  who  pur- 
chases or  procures  liquor  for  another. 

"Giving." 

(For  cases  on  social  treating,  see  the 
note  to  People  v.  Peterson,  21  L.r1a.(NJ3.) 
134.) 

An  agent  who  delivers  liquor  to  his  prin- 
cipal does  not  "sell,  give  away,  or  other- 
wise dispose  or*  such  liquor.  Maxwell  v. 
State,  140  Ala.  130,  37  So.  266. 

Thus,  where  the  defendant  ia  the  prea> 
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or  without  compenflation  in  any  county, 
district,  precinct,  town,  or  city  where  the 
sale  of  intoxicating  liquors  haa  betsn  pro- 
hibited or  may  be  prohibited,  whether  by 
special  act  of  the  general  assembly  or  by 
vote  of  the  people  under  the  local  option 
law  of  this. state. 

2.  Any  person,  firm,  or  corporation  vio- 
lating, §  1  of  this  act,  or  any  part  thereof, 
■hall  be  fined  not  less  than  $60  or  no  more 
than  $100,  and  not  less  than  ten  or  no  more 
than  forty  days  imprisonment,  or  both, 
within  the  discretion  of  th«  court  or  jury 
trying  the  case. 

3.  The  provisions  of  this  act  shall  not 
apply  to  common  carriers  who  in  good  faith 
deliver  intoxicating  liquors,  in  quantities 
not  to  exceed  5  gallons,  at  one  time,  to 
regular  licensed  and  practising  physicians 
and  druggists  in  local  option  territory. 
Provided,  however,  that  the  provisions  of 
this  act  shall  not  apply  to  such  liquors 
prescribed    <m    prescription    from    regular 


practising    physician.       Acts    ItlSS,    ohap. 
146. 

C.  E.  Martin  was  arrested  under  a  war- 
rant issued  by  the  county  judge  charging 
him  with  violating  the  local  option  statute. 
On  a  trial  before  the  county  judge  he  was 
fined,  and  took  an  appeal  to  the  circuit 
couH.  In  the  circuit  court  a  trial  by  jury 
was  waived,  and  the  case  was  submitted  to 
the  court  under  the  following  agreed  state- 
ment of  facts:  "It  is  agreed  by  and  be- 
tween the  commonwealth  by  attorney  and 
defendant  that  the  following  are  the  facts 
in  this  case:  A  number  of  men  above  the 
age  of  twenty-one  formulated  a  club  or  as- 
sociation to  be  known  as  the  Recreation 
Club,  to  be  located  in  Morgantown,  Butler 
county,  Kentucky.  That  the  prosecuting 
witness  M.  and  4^«n<l*nt  are  each  mem- 
bers of  the  club.  That  the  club  rented  a 
house  of  Martin,  defendant,  and  employed 
him   as   janitor   and   as   secretary   of   the 


ence  of  his  principal,  who  was  a  slave, 
bought  liquor  with  the  slave's  money,  and 
then  and  there  handed  it  to  the  slave,  it 
was  held  that  he  did  not  give  it  to  him. 
State  V.  Hopkins,  49  N.  C.  (4  Jones,  L.) 
305.  See  also  to  the  same  effect  State  v. 
Wright,  49  N.  C.  (4  Jones,  L.)  308,  where 
it  does  not  appear  whether  the  purchase 
was  in  th«  presence  of  the  principal  or 
not. 

So,  one  who  procures  liquor  for  a  minor, 
with  the  minors  own  money,  does  not  sell 
or  give  liquor  to  the  minor/  Bryant  v. 
State,  82  Ala.  61,  2  So.  670. 

Thus,  in  Anderson  v.  State,  82  Ark.  405, 
118  Am.  St.  Rep.  82,  101  S.  W.  1162,  where 
one  was  given  money  by  a  minor,  and  went 
out  of  the  state  and  bought  whisky  with  the 
money,  and,  bringing  it  back,  delivered  it 
to  the  minor,  it  was  held  that  he  had  not 
violated  the  statute  which  punished  "any 
person  who  shall  sell  or  give  away,  either 
for  himself  or  another,  or  be  interested  in 
the  sale  or  giving  away  of,"  liquors  to  a 
minor. 

But  the  contrary  was  held  in  Com.  v. 
Davis,  12  Bush,  240,  where  the  court,  in 
sustaining  an  indictment  for  giving  spir- 
itous  liquors  to  a  minor,  said:  "The  ra- 
tional construction  of  the  act  is  that  to 
furnish  or  supply  spirituous,  vinous,  or 
malt  liquor  to  a  minor  is  to  give  it, 
within  the  meaning  of  the  statute;  and 
the  fact  that  it  ma^  have  been  purchased 
by  the  defendant,  with  money-  furnished  in 
whole  or  in  part  by  the  minor,  whereby 
the  liquor  became  the  property  of  the 
minor,  will  not  relie\-e  tne  defendant  of 
guilt" 

Trocuring." 

A  servant  does  not  '^proeare"  Honor  for 
his  master  in  handing  the  master  nis  own 
liquor.    Mastin  v.  Coif. 

4£  I..Il.A.(l^.S.) 


It  has  been  held  that  the  offense  of  "pro- 
curing" liquor  for  another  is  complete  be- 
fore the  delivery  to  the  principal.  Jen- 
kins V.  State,  82  Miss.  500,  34  So.  217, 
where  a  person  in  the  habit  of  becoming  in- 
toxicated gave  money  to  the  defendant,  who 
went  into  another  state  and  bought  liquor 
and  returned  with  it  into  the  state,  and  was 
there  arrested  before  he  delivered  the  whis- 
ky to  his  principal,  and  it  was  held  that 
he  was  properly  convicted  under  the  stat- 
ute making  it  an  offense  to  procure  liquor 
for  a  person  in  the  habit  of  becoming  in- 
toxicated. 

Although  strictly,  perhaps,  without  the 
scope  of  this  note,  reference  should  be 
made  in  this  connection  to  the  North  Car- 
olina statute  providing  that  "if  any  per- 
son shall  unlawfully  procure  and  deliver 
any  spirituous  or  male  liquors  to  another, 
he  shall  be  deemed  and  held  in  law  to  be 
the  agent  of  the  person  selling  said  spirit- 
uous and  malt  liquors,  and  shall  be  guilty 
of  a  misdemeanor  and  punished  in  the 
discretion  of  the  court."  In  State  v.  Burch- 
field,  149  N.  C.  637,  63  S.  E.  89,  it  was  held 
that  this  provision  clearly  means  that  Buch 
person  shall  be  considered  as  a  principal 
and  liable  criminally  as  the  seller. 

In  State  v.  Whisenant,  149  N.  C.  615,  63 
S.  E.  91,  it  was  held  that  to  bring  one  who 
procures  whisky  for  another  under  this 
statute,  the  sale  by  which  it  was  procured 
must  be  illegal,  and  that  this  law  does  not 
apply  to  cases  where  the  sale  is  not  il- 
legal, or  where  the  state  legislation  on  the 
subject  cannot  apply  to  and  affect  the 
transaction. 

"Furnishing." 

Proof  that  the  defendant  acted  as  agent 
of  another  in  purchasing  whisky  for  his 
principal  will  sustain  a  conviction  under 
a  statute  against  selling,  fumiihing,  and 
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club.  That  under  the  rules  of  the  club  any 
member  of  the  club  miglit  keep  on  deposit 
any  pure  food  he  desired  for  his  own  use, 
which  he  was  not  allowed  to  sell  or  loan. 
That  the  pure  food  included  beer  and  whisky 
of  the  standard  approved  by  the  govern- 
ment and  as  pure  food  ices;  rents,  janitor 
fee,  and  incidental  expenses  to  be  paid  .out 
of  common  fund.  The  janitor  might  have 
on  hand  cigars,  tobacco,  lunches,  or  any 
drink  not  containing  any  alcohol,  own  and 
sell  same  to  the  members  of  the  club,  but 


could  sell  no  alcoholic,  no  difference  bow 
weak.  Martin  was  employed  as  secretary 
and  janitor  at  a  fixed  salary  of  $30  per 
month.  The  club  began  operation  in  June, 
1912,  and  in  July,  1912,  M.,  a  member  of 
the  club,  went  to  the  secretary  then  acting 
as  such,  and  gave  him  as  such  $2.50  and 
directed  him  to  purchase  for  him  from 
Cook  Brewing  Company,  Evansville,  Indi- 
ana, one  case  of  Gold  Blume  beer — a  beer 
of  high  grade  malt  liquor,  containing  more 
than  2  per  cent  alcohol.    That  Martin  re- 


giving  away  intoxicating  liquors.  State 
V.  Ilassott,  64  Vt.  46,  23  Atl.  6S4. 

The  same  was  held  in  Burnett  v.  State, 
92  Ga.  474,  17  S.  £.  858,  under  the  statiiU' 
making  it  penal  to  furnish  intoxicating 
liquors  to  a  minor,  but  the  case  was  re- 
versed  on   otiier  grounds. 

In  State  v.  Buck,  37  Vt.  657,  it  was  held 
that  acting  as  the  agent  of  others  in  send- 
ing for  and  procuring  liquor  for  them  tend- 
ed to  prove  a  case  of  furnishing,  by  buying 
or  transporting  it  **to  be  divided  among 
or  distributed  to  others,"  where  the  stat- 
ute made  it  an  offense  to  "furnish"  liquor, 
and  defined  "furnish"  as  applying  to  "all 
cases  where  any  person  snail  knowingly 
bring  into  or  transport  within  this  state, 
for  any  other  person,  intoxicating  liquors, 
intended  to  be  sold  or  disposed  of  contrary 
to  the  provisions  of  this  chapter,  or  to  be 
divided   among   or   distributed   to   others." 

In  People  v.  Lapham,  162  Mich.  394,  127 
N.  W.  366,  it  was  held  that  the  defendant 
was  properly  convicted  of  the  charge  under 
the  statute  that  he  did  sell,  furnish,  and 
give  liquor  to  a  certain  person,  where,  be- 
ing given  money,  he  went  out  and  brought 
back  liquor  and  gave  it  to  the  persons  from 
whom  he  got  the  money;  but  the  court 
does  not  state  whether  the  conviction  was 
upon  the  ground  of  selling  or  furnishing. 

But  where  the  statute  was  directed 
against  whomever  "in  any  manner,  directly 
or  indirectly,  sells,  furnishes,  or  gives  away, 
or  otherwise  deals  in  any  intoxicating  li- 
quors as  a  beverage,"  it  was  held  that  a 
person  in  dry  territory  can  receive  money 
from  another,  and  go  into  wet  territory, 
purchase  intoxicating  liquors  with  the 
money,  and  deliver  it  to  the  person  who 
furnishes  the  money,  to  be  used  by  him  as 
a  beverage,  and  not  be  guilty  of  furnishing 
as  the  term  is  used  in  the  statute,  as  the 
statute  was  directed  against  dealers,  and 
also  for  the  further  reason  that  one  may 
lawfully  do  by  the  agency  of  another  what 
he  may  lawfully  do  himself.  State  v.  Lynch, 
81  Ohio  St.  336,  28  L.R.A.(N.S.)  334,  00 
N.  E.  935;  Stete  y.  Wirick,  81  Ohio  St. 
343,  90   N.  E.   937. 

In  Partin  v.  Com.  140  Ky.  146,  130  S. 
W.  968,  it  was  held  that  under  the  statute 
"making  it  unlawful  for  any  person  to  sell, 
give,  procure  for,  or  furnish  to  another  any 
spirituous,  vinous,  or  malt  liquors  for  the 
purpose  of  selling  them  in  any  territory 
where  the  local  option  law  prevails,  it 
must  be  chareed  and  shown  that  the  furnish- 
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ing  was  for  the  purpose  of  a  sale  where  the 
local  option  law  prevails. 

"Disposing  of." 

Id  State  v.  Reese,  69  Wash.  437,  126  Pac. 
363,  it  was  held  that  one  who,  with  an 
Indian's  money,  gets  liquor  for  the  Indian, 
violates  the  statute  punishing  "any  person 
who  shall  sell,  give  away,  dispose  of,  ex- 
change or  barter"  liquor  to  an  Indian,  as 
this  was  a  disposing  of  the  liquor  within 
the  intent  of  the  legislature  to  include  every 
subterfuge  by  which  an  Indian  might  ac- 
quire liquor  through  the  voluntary  act  of 
another. 

Causing  to  be  sold. 

In  Vincent  v.  State,  —  Tex.  Crim.  Rep. 
— ,  55  S.  W.  819,  it  was  held  that  a  minors 
agent  who  procured  liquor  for  him  was 
properly  convicted  under  the  statute  against 
causing  intoxicating  liquor  to  be  sold  to 
a  minor. 

"Keeping    for"    another    person. 

In  State  v.  Burns,  237  Mo.  216,  140  S. 
W.  871,  it  was  held  that  the  evidence  was 
sufTicicnt  to  sustain  a  conviction  for  "keep- 
ing for"  another  person,  where  the  defend- 
ant bought  liquor  for  others  with  tlieir 
money,  and,  before  he  had  delivered  it  to 
them,  was  arrested,  and  he  was  indicted 
under  the  statute  in  that  he  did  wilfully 
and  unrawfuUy  order  for,  receive,  keep, 
store,  and  deliver  the  liquor  for  a  certain 
person. 

For  cases  upon  the  constitutionality  of 
the  form  of  the  statute,  see  State  v.  Raw- 
lings,  232  Mo.  544,  134  S.  W.  530;  State 
V.  Price,  229  Mo.  670,  129  S.  W.  650. 

Statute  construed  as  limited  to  carriers. 

In  State  v.  Wignall,  160  Iowa,  650,  34 
L.R.A.(N.S.)  507,  128  N.  W.  935,  it  was 
held  that  one  who,  without  consideration, 
hut  merely  as  an  act  of  accommodation  to 
the  buyer,  conveys  liquor  from  the  carrier's 
station  to  the  buyer's  residence,  is  not  with- 
in the  operation  of  a  statute  imposing  a 
penalty  on  "any  express  or  railway  com- 
pany or  any  common  carrier  or  person,  or 
any  one  as  the  agent  or  employee  thereof," 
who  transports  or  conveys  to  any  person 
within  the  state  intoxicating  liquor,  as  the 
statute  should  be  construed  as  limited  to 
i  carriers.  B.  B.  B. 


i^mpnu^,  conHviiic,  luuianu,  »uu  Hume  wan 
received  by  them  there  and  a  case  of  Gold 
Blume  beer  shipped  to  'Recreation  Club,' 
MorgantowD,  Kentucky,  and  C.  W.  Hill, 
agent  for  trauBportation  company,  delivered 
aaine  at  the  roomB  of  the  Recreation  Club, 
and  C.  E.  Martin  receipted  for  same.  It 
WBB  by  Martin  put  on  ice,  and  a  booir  con- 
taining 48  tickets  numbered  from  1  to  48 
consecutively  was  delivered  to  M.,  witness, 
and  he  called  at  tlie  club  room,  and  when 
he  would  get  a  bottle  of  beer  would  tear 
off  and  deliver  to  Martin  one  deposit  ticket 
for  each  bottle  taken.  That  this  was  all 
the  books  he  kept  between  the  parties  rela- 
tive to  liquor  deposited  and  here  complained 
of,  and  under  these  rules  the  case  of  beer 
here  complained  of  was  disposed  of  by  M., 
witness,  and  Martin.  That  the  law  known 
■I  tile  general  local  option  law  was  then 
in  full  force  and  effect  in  Butler  county, 
Kentucky.  The  money  was  sent  to  Evana- 
ville,  Indiana,  and  goods  billed  to  club 
there.  The  $2.50  was  the  wholesale  price 
and  amount  sent  to  brewing  company."  On 
these  facta  the  circuit  court  held  the  defend- 
ant guilty  as  charged  and  fixed  his  fine 
at  SeO.     He  appeals. 

It  was  held  in  South  v.  Com.  7B  Ky.  403, 
that  a  person  is  not  guilty  under  the  local 
option  law  who  simply  buys  whisky  for  an- 
other for  accommodation,  having  no  interest 
in  the  whisky,  and  making  no  profit  from 
the  sate.  This  ruling  has  been  followed  in 
many  subsequent  cases.  Caudill  v.  Com. 
HO  Ky,  8Efl,  131  S.  W.  380;  Lee  v.  Com. 
143  Ky.  355,  136  S.  W,  824,  and  caeca  cited. 
It  became  very  common  in  local  option  ter- 
ritory for  persons  not  knowing  how  to  get 
whisky  to  procure  some  friend  to  get  it  tor 
them,  and  this  led  to  many  persons  who 
were  in  fact  selling  whisky,  using  that  pre- 
text as  a  defense  when  charged  with  violat- 
ing the  law.  The  primary  purpose  of  the 
act  above  quoted  was  to  reach  this  class  of 
persona.  It  makes  it  unlawful  tor  any  per- 
son to  purchase  or  procure  for  another  any 
intoxicants,  either  as  the  agent  of  the  buy- 
er or  the  agent  of  the  seller,  either  for  or 
without  compensation,  and  changes  the  rule 
which  this  court  laid  down  in  the  cases 
above  referred  to.  We  also  held,  under  the 
original  act,  that  a  gift  of  intoxicants  in 
local  option  districts  is  not  prohibited. 
Hoskins  V.  Com.  31  Ky.  L.  Rep.  309,  ]02 
8.  W,  277;  Com.  v.  Abbott,  147  Ky.  B8B, 
146  S.  W.  373.  The  statute  above  quoted 
nJas  not  intended  to  change  this  rule.  It 
puniabes  only  the  persons  who  purchaHe  or 
procure  for  another  intoxicants,  either  as 
the  agent  of  the  buyer  or  the  agent  of  the 
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lit  liquora  which  are  his  own  property; 
and  uliat  a  person  may  do  himself  he  may 
do  by  bis  servant.  The  servant  who  serves 
to  the  guests  wine  at  a  banquet  given  by 
his  master  commits  no  offense  under  the 
act,  which  was  not  intended  to  interfere 
with  domestic  arrangements  of  this  sort. 

While  the  state  of  Kentucky  may  make  it 
unlawful  for  any  person  to  purchaoe  or 
procure  for  another  spirituous,  vinous,  or 
malt  liquors  as  the  agent  of  the  buyer  or 
as  the  agent  of  the  seller,  it  may  not  in- 
terfere with  interstate  commerce.  In  Rob. 
bins  V.  Taxing  Dist.  120  U.  S.  48!),  30  L. 
ed.  884,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct, 
Rep,  592,  a  drummer  was  fined  under  the 
laws  of  Tennessee  for  offering  his  goods  for 
sale  in  that  aUte  without  license.  He  was 
taking  orders  to  be  sent  to  Cincinnati  and 
tliere  filled.  It  was  held  that  the  state 
statute- interfered  with  inferst.ife  commerce 
and  was  void.  This  case  was  followed  in 
Asher  v.  Texas,  128  U,  S.  12B,  32  L,  cd, 
368,  2  Inters,  Cora.  Rep.  241,  9  Sup,  Ct. 
Rep,  1;  Bronnan  v.  Titusville,  153  U,  S. 
289,  38  L.  ed.  71B,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep,  820;  Cnldwell  v. 
North  Carolina,  187  U.  S.  622,  47  L.  cd. 
336,  23  Sup,  Ct,  Rep,  228;  Norfolk  k  W, 
R.  Co.  v.  Sims,  IBl  U.  S.  441,  48  L.  ed.  254, 
24  Sup.  Ct.  Rep.  151,  and  many  other  caees. 
It  is  true  that  in  this  ease  Mnrtin  was  not 
the  agent  of  the  nonresident  brewing  com- 
pany, the  Beller  of  the  beer,  but  he  was 
the  agent  of  the  resident  purchaser.  If 
the  state  is  without  power  to  punish  the 
ngent  of  the  seller,  because  it  ie  an  inter' 
ference  with  interstate  coramerce,  it  is  equal- 
ly without  power  to  punish  the  agent  of 
the  buyer,  for  this  would  be  equally  an  • 
interference  with  interstate  commerce.  In 
the  cases  above  cited  the  Supremo  Court 
of  the  United  States  distinctly  holds  that 
under  the  Constitution  the  power  to  regu- 
late interstate  commerce  is  vested  alone  in 
Congress,  and  that  the  states  are  without 
power  in  any  wise  to  interfere  with  it.  1/ 
the  state  could  punish  the  agent  of  the 
buyer,  it  could  in  like  manner  punish  the 
buyer  himself.  That  commerce  may  be  car- 
ried on,  there  must  be  both  a  seller  and  a 
buyer,  and  to  punish  either  for  what  is  done 
in  interstate  commerce  is  certainty  an  in- 
terference with  interstate  commerce.  We 
therefore  conclude  that  our  statute  above 
quoted  is  inapplicable  as  to  all  interstate 
commerce  transactiona,  and  that  Martin 
cannot  be  punished  for  an.vthing  that  he  did 
before  the  interstate  c 
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£;an  with  the  order  sent  by  Martin  to  the 
brewing  company  for  the  beer,  and  ended 
with  the  delivery  of  the  beer  to  the  con- 
signee at  Morgantown.  The  beer  was  or- 
dered in  the  name  of  the  Recreation  Club. 
It  was  shipped  to  the  Recreation  Club  and 
was  received  bv  it.  Martin  was  its  man- 
ager  and  received  the  beer.  Whose  beer 
was  it,  and  how  did  Martin  hold  it?  The 
agent  is  only  the  shadow  of  his  principal  or 
the  medium  through  whicli  the  transaction 
is  had.  His  acts,  within  the  scope  of  his 
authority,  are  the  acts  of  the  principal. 
Here  there  was  no  breach  of  instructions. 
When  ^Martin  received  tlie  beer,  the  delivery 
to  him  was  a  delivery  to  his  principal,  and 
liis  possession  was  the  possession  of  the 
principal.  The  fact  that  the  transaction 
was  had  in  the  name  of  the  Recreation 
Club  subtracts  nothing  from  its  legal  effect. 
This  was  simply  the  customary  form  of 
doing  the  business.  Tliough  the  name  of 
tlie  principal  was  not  disclosed,  the  title 
to  the  beer  was  not  in  the  Recreation  Club, 
in  whose  name  the  transaction  was  had, 
for  the  agent  is  never  allowed  to  assert  title 
to  property  purchased  by  agreement  in  his 
own  name  for  the  principal  and  with  his 
money.  Where  such'  a  purchase  is  made 
by  the  agent  in  his  own  name  without  au- 
thority, the  principal  has  an  election  to 
claim  the  property  or  to  treat  the  agent 
as  his  debtor;  but,  where  his  instructions 
have  been  followed,  he  has  no  election  and 
the  property  is  his.  Bishop,  Contr.  1030, 
1031;  1  Clark  &  S.  Agency,  §  400;  31  Cyc. 
1599,  1600;  Gushing  v.  Rice,  46  Me.  303,  71 
Am.  Dec.  579;  Tainter  v.  I^mbard,  53  Me. 
369,  87  Am.  Dec.  552,  and  cases  cited.  If 
the  beer  had  been  lost  in  trans|)ortation 
or  after  its  delivery  to  Martin,  the  loss 
would  have  fallen  on  the  purchaser.  It  was 
his  beer,  and,  if  Martin  had  refused  to 
deliver  it  to  him,  he  might  on  the  agreed 
facts  have  recovered  it. 

It  will  be  observed  that,  although  in 
the  title  of  the  act  the  word  **deliver"  is 
used,  in  the  body  of  the  act  the  only  thing 
made  unlawful  is  the  purchasing  or  pro- 
curing for  another  of  intoxicants  as  the 
agent  of  the  buyer  or  tlie  agent  of  the  sell- 
er. The  procuring  and  purchasing  of  this 
beer  as  agent  for  the  buyer  was  done  by 
Martin  at  Evansville,  where  the  beer  was 
bought.  Wlien  tlie  beer  reached  Morgan - 
town  and  was  delivered  to  Martin,  it  was 
delivered  to  him  as  the  agent  of  the  owner. 
The  statute  does  not  make  it  unlawful  for 
the  servant  or  agent  of  the  owner  of  the 
beer  to  deliver  or  hand  to  him  a  bottle  of 
his  own  beer  at  his  request.  Tn  doing  this 
he  does  not  purchase  or  procure  the  beer 
for  another  as  the  agent  of  the  buyer  or  the 
agent  of  the  seller.  The  statute  was  aimed 
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at  the  traffic  in  intoxicants,  not  the  pri- 
vate use  of  them.  The  local  option  law 
makes  unlawful  the  sale  of  intoxicants;  it 
is  not  intended  as  a  sumptuary  regulation 
to  prohibit  their  private  use  or  to  interfere 
with  personal  habits.  The  act  does  not 
make  unlawful  the  possession  of  liquor;  it 
only  makes  unlawful  the  possession  for  the 
purpose  of  sale. 

We  therefore  conclude  that  on  the  agreed 
facts  the  court  should  have  entered  a  judg- 
ment in  favor  of  the  defendant.  But  if  i^ 
appeared  that  the  tickets  given  for  beer 
were  traded  around  among  the  membert' 
of  the  club,  and  that  one  member  would 
pay  back,  when  he  got  a  shipment,  what 
he  had  previously  used  out  of  another  mem- 
ber's  shipment,  or  if  it  appeared  that  beer 
out  of  this  shipment  was  delivered  to  any 
member  of  the  club  who  had  tickets  for 
beer  bought  by  him,  or  that  this  beer  waa 
not  treated  strictly  as  the  sole  property 
of  the  member  purchasing  it,  a  different 
question  would  be  presented. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


MASSACHUSCTTS    SUPREME    JUDI- 
CIAIi  COURT. 

GEORGE  E.  SPRAGUE  et  al. 

V. 

CAROLINE   S.   KIMBALL  et   al.,   Appta- 

(213  Mass.  380,  100  N.  E.  622.) 

Easement  —  building  restrictions  — 
sale  with  reference  thereto. 

1.  No  enforceable,  equitable  easement 
arises  in  favor  of  grantees  of  lots  in  a  tract, 
whose  deeds  establish  building  lines  and  re- 
strict the  use  of  the  property  to  residential 
purposes,  which  will  prevent  the  grantor 
from  permitting  later  purchasers  to  ignore 
the  restrictions,  although  they  purchase  on 
the  grantor's  statement  that  the  use  of  the 
other  lots  would  be  similarly  restricted,  if 
the  statute  requires  a  contract  for  the  sale 
of  any  interest  in  lands  to  be  in  writing 
signed  by  the  party  to  be  charged  there- 
with. 

Note.  —  Oral  or  implied  building  re- 
ftrictions  as  to  parcels  retained  by 
the  grantor. 

I.  Introductory,  963. 
II.  Oral  agreements,  963. 
III.  Building   schemes. 

a.  In  general,    964. 

b.  What   constitutes. 

1.  In  general,  966. 

2.  Sale   of   lots   out  of  a  tract, 

907. 

3.  Sales  at  auction.  969. 
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Fraud  —  violation  of  oral  promise  — 
buildlnsr  restrictions. 

2.  Violation  of  an  assurance  by  the  own- 
er of  a  tract  of  land  when  selling  lots  there- 
on restricted  to  residential  purposes,  that 
the  whole  tract  will  be  so  restricted,  is  not 
such  fraud  as  to  entitle  grantees  to  equi- 
table relief. 

Statute  of  frauds  —  part  performance  — 
building  on  own  property. 

3.  The  erection  by  grantees  of  lots  in 
a  tract  of  land,  of  buildings  according  to 
restrictions  as  to  building  lines  and  resi- 
dences placed  in  their  deeds,  which  they 
were  assured  would  apply  to  the  whole 
tract,  is  not  such  part  performance  as  to 
take  the  promise  as  to  the  remaining  lots 
out  of  the  statute  of  frauds. 

(January  29,  1913.) 


APPEAL  by  defendants  from  a  decree 
of  the  Superior  Court  for  Essex  County 
in  plaintifTs'  favor  in  a  suit  to  enjoin  the 
sale  of  a  lot  without  imposing  certain  re- 
strictions   thereon.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  F.  Han  nan,  Joseph  D. 
A.  Healey,  and  R.  L.  Sisk  for  appellant 
Kimball. 

Messrs.  Charles  N.  Barney,  Henry  T. 
liummiis,  and  Wilbert  A.  Bishop  for  ap- 
pellant Grossman. 

Messrs.  William  H.  Niles  and  Henry 
R.  Mayo  for  appellees. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 
The  question  for  decision  is  whether  the 


/.  Introductory, 

The  distinctive  question  treated  in  this 
note  is  as  to  whether  or  not,  where  a  lot 
has  been  conveyed  out  of  a  larger  tract 
owned  by  the  grantor,  by  a  deed  contain- 
ing restrictive  covenants  as  to  buildings  on 
the  lot  conveyed,  the  grantor,  by  virtue  of 
this  fact,  binds  the  lots  remaining  in  his 
hands  or  the  hands  of  subsequent  purchas- 
ers thereof,  or  whether  or  not  he  can  bind 
such  remaining  lands  by  virtue  of  a 
mere  oral  promise  that  the  restriction 
shall  thus  be  binding  on  the  remaining 
lands.  This  excludes  cases  of  express  cov- 
enant as  to  the  remaining  lands  by  agree- 
ments in  writing.  Cases  are  also  excluded 
in  which  the  tract  is  held  by  the  owner 
under  restrictive  covenants,  and  the  pur- 
chaser is  simply  attempting  to  enforce  such 
restriction. 

The  question  annotated  is  very  closely 
connected  with  that  as  to  who  may  en- 
force restrictive  covenants.  The  latter 
question  has  received  a  full  treatment  in 
the  note  to  Korn  v.  Campbell,  37  L.R.A. 
(N.S.)  12,  and  reference  is  made  thereto. 

Of  interest,  also,  in  this  connection,  is 
the  note  to  Talbert  v.  Mason,  14  L.R.A. 
(N.S.)  878,  as  to  the  right  of  a  grantee  to 
claim  an  easement,  implied  covenant,  or 
estoppel  as  against  the  grantor,  by  a  call 
in  a  deed  for  a  street  or  alley  in  which  the 
grantor  owns  the   fee. 

II,  Oral  agreements. 

No  case,  other  than  Sprague  v.  Kim^ 
BALL,  involving  a  mere  oral  agreement,  has 
been  found  in  which  the  deed'  to  the  pur- 
chaser contained  a  restrictive  covenant.  In 
Hubbell  V.  Warren,  8  Allen,  173,  the  deed 
contained  no  restrictive  covenant.  In  that 
case,  prior  to  the  conveyance  of  the  lot, 
the  vendor,  who  owned  an  adjoining  lot. 
and  the  vendee,  agreed  upon  the  location 
and  erection  of  houses  on  the  respective 
lots  a  certain  distance  from  the  street,  but 
did  not  expressly  stipulate  that  the  restric- 
tion should  be  permanent,  and  made  no  ref- 
erence thereto  in  the  deed  conveying  tlio 
lot.  It  was  held  that  the  agreement  would 
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be  regarded  as  one  by  wliich  the  parties  did 
not  intend  to  give  any  greater  permanence 
to  the  prescribed  mode  of  occupying  their 
land  than  might  be  secured  by  the  nature 
of  the  structures  which  were  about  to  be 
erected  thereon,  and  if  they  were  of  solid 
and  durable  character,  that  the  owners 
would  not  be  likely  to  change  them  essen- 
tially for  a  long  period  of  years;  but  be- 
yond this,  no  right  or  privilege  would  be 
gained  by  such  an  agreement,  and  an  in- 
junction restraining  the  vendor  from  erect- 
ing an  addition  nearer  the  boundary  of  the 
lot  than  the  agreement  provided  for  was  re- 
fused. The  lots  in  this  case  were  subject 
to  a  restriction  about  which  there  was  no 
dispute,  but  an  additional  one  over  which 
the  dispute  arose  was  claimed  by  virtue  of 
a  collateral  agreement. 

In  Norton  v.  Ritter,  121  App.  Div.  497. 
106  N.  Y.  Supp.  120,  where  the  owner  ot 
four  adjoining  lots  sold  and  conveyed  two 
of  them  to  purchasers  to  whom  in  order  to 
induce  them  to  purchase,  he  represented 
that  each  of  tlie  remaining  lots  was  re- 
stricted against  the  erection  of  any  build- 
ing thereon  except  a  private  residence,  like 
those  on  the  lots  sold,  and  promised  that 
no  other  kind  of  building  would  be  erect- 
ed thereon,  it  was  held  that  this  was  a 
mere  oral  promise  that  could  not  be  en- 
forced in  the  absence  of  an'  allegation  that 
such  representation  was  fraudulent,  or  that 
the  plaintiff  relied  upon  it  or  was  deceived 
by  it.  There  was  no  roj^trictive  covenant  in 
tne  deed  to  the  lots  sold  in  their  case. 

In  Bimson  v.  Bultman,  3  App.  Div.  198, 
38  N.  Y.  Supp.  209,  where  the  lots  were 
sold  under  a  general  plan  or  building 
scheme,  the  owner  orally  representing  that 
the  lots  in  the  tract  were  subject  to  build- 
ing restrictions,  the  remaining  lots  were 
held  bound,  and  the  principle  which  binds 
them  is  stated  by  the  court  to  be  that 
"where  an  owner  of  land  contracts  with  the 
purchaser  of  successive  parcels  in  respect 
to  the  manner  of  thc>  occupation  and  im- 
provem<*nt  of  sucli  parcels,  he  thereby  af- 
fects the  remainder  of  tl»e  land  with  an 
equity  which  re(|uires  it  also  to  be  occu- 
pied  and   improved    in    conformity   to   the 
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provisioDB  of  Rev.  Laws,  chap.  74,  §  1,  that 
a  contract  for  the  sale  of  lands,  "or  of  any 
interest  in  or  concerning  them,  must  be  in 
writing  and  signed  by  the  party  to  be 
charged  therewith,"  requires  us  to  re- 
verse the  decree.  The  deeds  poll  from  the 
defendant  Kimball,  hereafter  referred  to 
as  the  defendant,  under  which  the  plain- 
tiffs respectively  derive  title  to  the  second, 
third,  fourth,  and  part  of  the  fifth  lot 
shown  on  the  plan  which  the  defendant 
caused  to  be  prepared  and  recorded,  con- 
tain this  clause:  "The  premises  are  con- 
veyed subject  to  the  following  restrictions, 
which  shall  remain  in  force  for  twenty 
years  from  the  date  hereof,  viz.  That  no 
building  shall  be  erected  or  maintained 
upon  the  granted  premises  within  23  feet 


of  said  Bassett  street,  and  no  stable  within 
50  feet  of  said  street,  provided,  however, 
that  steps,  bay  windows,  verandas,  cor- 
nices, and  other  usual  projections  may  pro- 
ject into  said  reserved  space;  that  no  pub- 
lic or  livery  stable  shall  be  maintained 
thereon;  that  they  shall  not  be  used  for 
any  mechanical,  manufacturing,  or  mercan- 
tile business,  nor  any  trade  or  occupation 
offensive  to  a  neighborhood  for  dwelling 
houses  only."  The  plaintiflfs,  even  if  thus 
restrained  in  the  use  of  their  own  estates, 
did  not  gain  a  corresponding  right  as 
against  their  common  grantor  in  the  re- 
maining land  exhibited  by  the  plan,  unless 
the  burden  of  the  restrictions  was  annexed 
thereto  under  a  contemporaneous  enforcea- 
ble   agreement.     McCusker   v.   Goode,    185 


general  plan,  and  this  equity  is  binding  up- 
on a  subsequent  purchaser  of  the  remain- 
ing parcel,  who  has  notice  of  the  prior 
agreement,  though  his  legal  title  be  unre- 
stricted." Reference  is  made  to  this  case 
under  the  subdivision  relating  to  building 
schemes,  infra,  as  the  sale  took  place  as  in- 
dicated above  as  part  of  a  general  plan. 

Injunction  was  denied  in  this  case  as  to 
one  property  owner,  whose  property  was 
situated  at  some  distance  from  the  lot  on 
which  buildings  wore  being  erected  in  vio- 
lation of  the  restriction;  and  it  was  held, 
also,  as  to  such  owners  as  purchased  with- 
out reliance  upon  the  representation  as  to 
the  building  restriction,  that  there  would 
be  no  enforcement  of  the  restriction  as  to 
the  remaining  lots. 

In  this  case  the  contention  that  the 
agreement  was  within  the  statute  of 
frauds  was  met  by  the  holding  that  the  de- 
cision rested  upon  the  ground  of  estoppel. 
*'The  rule  applied  in  the  cases  upon  this 
subject,"  says  the  court,  "rests  upon  the 
doctrine  of  estoppel.  Where  a  party,  by  his 
declaration  or  conduct,  has  induced  an- 
other person  to  act  in  a  particular  man- 
ner, he  will  not  afterwards  be  permitted  to 
deny  the  truth  of  the  admission,  if  the 
consequence  would  be  to  work  an  injury 
to  such  other  person  or  to  someone  claim- 
ing under  him.  .  .  .  An  estoppel  in 
pais  does  not  create  a  technical  title  in 
land.  Its  effect  is  to  conclude  a  party  from 
denying  the  effect  of  his  statement  or  ad- 
missions designed  to  and  which  have  in- 
fluenced the  conduct  of  another,  and  when 
so  applied  it  is  as  effectual  as  a  deed  would 
be  from  the  party  estopped." 

See  also  Tallmadge  v.  East  River  Bank, 
infra,  and  other  cases  involving  building 
schemes  in  which  there  were  representa- 
tions as  to  restrictive  covenants. 

III.  Building  achemea, 

a.  In  general. 

In  the  majority  of  cases  that  have  passed 
upon  the  question,  the  lots  were  sold  in  the 
development  of  a  tract  of  land  near,  or  an 
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addition  to,  a  city.  The  representations 
are  in  the  way  of  advertisements  or  induce- 
ments to  prospective  purchaser  to  purchase 
the  lots.  The  claim  is  made  in  these  cases 
that  a  general  plan  or  building  scheme 
was  established  which  the  purchaser  might 
enforce. 

Where  a  permanent  building  scheme  was 
intended  for  the  benefit  of  the  vendees  of 
the  various  lots  in  the  tract,  the  parts  of 
the  tract  remain in«r  in  the  hands  of  the 
vendor  or  subsequently  sold  are  bound  to 
the  observance  of  the  restrictive  covenants. 
Allen  V.  Detroit,  167  Mich.  464,  36  L.RA. 
(N.S.)  890,  133  N.  W.  317;  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  105;  Bimson 
V.  Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp. 
209;  Lowrance  v.  Woods,  54  Tex.  Civ.  App. 
233,  118  S.  W.  651;  Re  Birmingham  & 
Dist.  Land  Co.  [1893]  1  Ch.  342,  62  L.  J. 
Ch.  N.  S.  90,  3  Reports,  84,  67  L.  T.  N.  S. 
850,  41  Week.  Rep.  189,  15  Eng.  Rul.  Cas. 
285;  Davis  v.  Leicester,  63  L.  J.  Ch.  N.  S. 
440  [1894]  2  Ch.  208,  70  L.  T.  N.  S.  599, 
42  Week.  Rep.  610,  7  Reports,  609  {dic- 
tum) ;  Mackenzie  v.  Childers  L.  R.  43  Ch. 
Div.  265,  59  L.  J.  Ch.  N.  S.  188,  62  L.  T. 
N.  S.  98,  38  Week.  Rep.  243;  Spicer  v.  Mar- 
tin, L.  R.  14  App.  Cas.  12,  58  L.  J.  Ch.  N. 
S.  309,  60  L.  T.  N.  S.  546,  37  Week.  Rep. 
689,  63  J.  P.  516. 

But  where  no  such  permanent  building 
scheme  was  intended,  the  remaining  lots 
are  not  bound.  Roak  v.  Davis,  194  Mass. 
481,  80  N.  E.  690.  See  Donahue  v.  Turn- 
er, infra. 

In  Knapp  v.  Hall,  20  N.  Y.  Supp.  42, 
where  the  owner  of  a  tract  divided  it  into 
lots  and  sold  the  same  by  deeds  containing 
restrictive  covenants,  and  orally  promised 
that  all  the  lots  should  be  subject  to  like 
restrictions,  there  was  held  to  exist  on  per- 
tain lots  subsequently  sold  without  restric- 
tion, an  easement  or  servitude  that  they 
should  not  be  used  in  violation  of  the  re- 
strictions contained  in  the  former  deeds. 

In  Piggott  V.  Stratton,  Johns.  V.  C. 
(Eng.)  341,  affirmed  in  1  De  G.  F.  &  J. 
33,  29  L.  J.  Ch.  N.  S.  1,  6  Jur.  N.  S.  129, 
1  L.  T.  N.  S.  Ill,  8  Week.  Rep.  13,  where 
one  who  held  three  pieces  of  land  under  a 


11  Gray,  359,  71  Am.  Dec.  716;  Rowell  v. 
Satchell  [1903]  2  Ch.  212,  89  L.  T.  N.  S. 
267,  73  L.  J.  Ch.  N.  S.  20. 

The  lota  were  8old  from  time  to  time 
as  purchasers  could  be  obtained,  and  more 
than  three  years  elapsed  after  the  first  and 
before  the  last  conveyance,  while  appar- 
ently seven  years  intervened  between  the 
last  conveyance  and  the  defendant's  agree- 
ment for  the  sale  of  the  remainder  of  lot  6 
to  the  defendant  Grossman  without  re- 
strictions, which  the  bill  seeks  to  enjoin. 
The  plan  incorporated  by  reference  in  the 
deeds,  with  the  exception  of  the  conveyance 
of  lot  2,  upon  which  the  defendant  before 


reiereuce  uj  me  resi^rictionB,  wiiiie  lue  aeeus 
are  silent  as  to  any  express  covenant  or 
stipulation  on  the  part  of  the  defendant 
to  the  effect  that  in  future  sales  similar 
restrictions  were  to  be  imposed.  But  the 
restrictions  upon  the  mode  of  occupation 
as  expressed  in  the  deeds  are  uniform,  and 
the  judge  finds  that  the  defendant  intend- 
ed, and  so  informed  the  plaintiffs  at  the 
time  of  their  respective  purchases,  to  sub- 
ject the  lots  as  they  were  sold  to  similar 
restrictions  for  their  mutual  advantage  and 
protection.  It  is  moreover  plain  from  the 
evidence  that  each  plaintiff  was  induced  by 
the  defendant's  promise,  to  buy  and  build, 
being  assured  that  the  entire  neighborhood 


lease  represented  to  a  prospective  subles- 
see that,  by  the  terms  of  his  lease,  for  999 
years  he  was  precluded  from  building  on 
one  of  the  pieces  which  lay  between  that 
which  the  sublessee  was  considering  and 
the  sea,  whereupon  a  lease  of  the  property 
was  effected,  and  thereafter  the  lessee  sur- 
rendered his  lease  and  took  another  without 
restrictive  covenants,  it  was  held  that  he 
could  not,  after  the  sublessee  had  erected 
buildings  on  the  piece  leased  by  him  on  the 
faith  of  the  representation,  erect  buildings 
on  the  intervening  tract  in  violation  of  the 
restrictions. 

But  where  the  vendor  inserts  in  the  con- 
ditions of  the  sale  that  he  shall  have  the 
right  of  selling  the  unsold  lots  ''in  such 
manner  and  under  such  different  arrange- 
ments as  to  him  may  seem  fit,  and  either 
subject  to  or  not  subject  to  the  stipula- 
tions" contained  in  the  conditions  of  sale, 
the  unsold  lots  are  not  bound  by  the  re- 
strictive covenants.  Sidney  v.  Clarkson,  35 
Beav.   118. 

In  a  sale  by  a  municipality,  where  the 
consent  of  the  treasury  is  necessary  to  a 
conveyance  of  municipal  land,  and  the 
treasury  knew  nothing  of  the  building 
scheme,  but  merely  approved  of  a  deed  to 
the  purchaser  containing  restrictive  cove- 
nants, the  purchaser  obtains  no  right  to 
enforce  the  covenants  as  against  other 
land  of  the  municipality.  Davis  v.  Leices- 
ter, 63  L.  J.  Ch.  N.  S.  440  [1894]  2  Ch. 
208,  70  L.  T.  N.  S.  599,  42  Week.  Rep. 
610,  7  Reports,  609. 

In  Re  Birmingham  &  Dist.  L<and  Co. 
[1893]  1  Ch.  342,  62  L.  J.  Ch.  N.  S.  90, 
3  Reports,  84,  67  L.  T.  N.  S.  850,  41  Week. 
Rep.  189,  15  Eng.  Rul.  Ca£.  285,  the  vend- 
or was  compelled  to  enter  into  a  covenant 
expressly   restricting  the   remaining  lands. 

And  the  court  in  McCuster  v.  Goode,  186 
Mass.  607,  71  N.  E.  76,  states  that  there  is 
good  ground  for  contending  that  after  a 
sale  of  lots  at  auction,  upon  an  agreement 
that  the  same  were  to  be  restricted  as  to 
buildings,  at  which  some  of  the  lots  were 
retained  by  the  vendor,  a  purchaser  would 
have  a  right  to  insist  that  his  deed  should 
contain  a  stipulation  that  the  remaining 
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lot  should  be  held  and  sold  subject  to  the 
same  restrictions,  thereby  he  would  acquire 
an  easement  in  the  remaining  lots,  giving 
him  the  same  right  in  regard  to  their  sale 
as  he  would  have  in  regard  to  the  lots 
already  sold  subject  to  the  restriction. 

In  McCuster  v.  Goode,  supra,  a  written 
memorandum  of.  an  auction  sale  of  lots 
given  to  the  purchaser  of  one  such  lot,  and 
containing  a  statement  that  the  lots  were 
sold  subject  to  certain  building  restrictions, 
was  held  not  enforceable  seven  years  later, 
and  *  after  the  statute  of  limitations  had 
run,  against  a  subsequent  purchaser  of  an- 
other such  lot  who  had  no  notice  of  the 
restriction.  The  court  reasons  that  ''the 
paper  stating  the  terms  of  the  sale,  which 
was  signed  by  the  plaintiff  and  others  who 
bought  lots,  was  a  contract  by  each  in 
regard  to  the  purchase  of  his  lot.  If  im- 
pliedly it  gave  rights  in  regard  to  the  lota 
which  were  retained,  it  was  merely  a  mem- 
orandum or  preliminary  contract  which 
never  was  recorded,  and  which  was  super- 
seded by  the  completion  of  the  sale,  .the  de- 
livery of  the  deed,  and  tlie  payment  of  the 
price  for  all  of  which  it  provided.  It  is 
of  no  effect  to  create  an  encumbrance 
against  a  subsequent  bona  fide  purchaser  of 
land  which  was  not  sold  at  the  auction." 
The  court  is  of  the  opinion,  also,  that  the 
deed  to  the  purchasers  containing  the  re- 
strictions in  question  gave  them  no  right 
that  could  be  enforced  against  the  origi- 
nal owners  at  the  time  they  were  seeking 
to  enforce  it,  but  refrains  from  expressing 
an  opinion  as  to  whether  such  restrictions 
could  have  been  enforced  against  the  own- 
ers immediately  after  the  auction  sale. 

In  Stott  V.  Avery,  156  Mich.  674,  121  N. 
W.  825,  the  court  recogniices  that  where,  by 
the  representations,  conduct,  and  actions 
of  the  owner  of  a  tract  of  land  which  had 
been  laid  out  in  lots,  the  purchaser  of  one 
such  lot  is  led  to  believe  that  all  the  lots 
will  be  sold  under  certain  restrictions,  there 
may  be  an  equitable  obligation  binding  on 
the  owners  so  to  dispose  of  the  remaining 
lots;  but  in  this  case  the  purchaser  was 
held  to  have  lost  his  remedy  by  acquies- 
cence and  laches.  The  contract  under  which 
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would  be  restricted  to  residential  purposes. 
It  would  be  a  forced  conclusion,  in  view  of 
the  general  scheme  originated  by  the  de- 
fendant, as  shown  by  the  plan,  the  deeds, 
and  the  circumstances  under  which  the 
plaintiffs  severally  bought,  that  the  re- 
strictions were  intended  as  the  mere  reser- 
vation of  personal  rights  to  be  enforced 
for  the  sole  benefit  of  the  defendant  or  her 
heirs  so  long  as  any  portion  of  the  tract 
remained  unsold.  The  right  invoked  by  the 
plaintiffs  accordingly  attached  to  each  lot 
as  it  was  granted,  for  the  mutual  benefit  of 
the  grantees,  although  the  grantor,  while 
he  owned  the  remainder  and  observed  the 
conditions  of  the  contract  of  sale,  could 
have  compelled  in  equity  a  compliance  with 
the  restrictions  bv  the  lot  owners  or  their 


successors  in  title.  Jeffries  v.  Jeffries,  117 
Mass.  184;  Peck  v.  Conway,  119  Mass.  546; 
Sanborn  v.  Rice,  129  Mass.  387,  396,  397. 
It  is  not  a  covenant  running  with  the 
land  at  law,  but  it  is  an  equitable  ease- 
ment or  servitude  passing  with  a  convey- 
ance of  the  premises  to  subsequent  grantees. 
Parker  v.  Nightingale,  6  Allen,  341,  83  Am. 
Dec.  632;  Ivarson  v.  Mulvey,  179  Mass. 
141,  60  N.  E.  477;  Evans  v.  Foss,  194 
Mass.  513,  9  L.R.A.(N.S.)  1039,  80  N.  E. 
587,  11  Ann.  Cas.  171.  While  only  the 
mode  of  use  is  regulated  and  the  fee  passed, 
yet  the  estate  is  encumbered  with  the  in- 
herent restrictions  which  create  an  equita- 
ble, enforceable  interest.  Tobey  ▼,  Moore, 
130  Mass.  448;  Hano  v.  Bigelow,  155  Mass. 
341,  29   N.   E.  028.     It  is  settled  by   our 


the  complainant  purchased  the  lot  in  ques- 
tion contained  a  restrictive  covenant.  Noth- 
ing is  said  as  to  whether  or  not  his  deed 
contained    a    like    n'strictive    covenant. 

The  court  in  Hoi  ford  v.  Acton  Urban 
Dist.  Council  [1808]  2  Ch.  240,  67  L.  J. 
Ch.  N.  S.  636,  78  L.  T.  N.  S.  829,  14 
Times  L.  R.  '476,  a  case  not  directly  in 
point,  holds  that  an  express  condition  in- 
serted in  a  deed  to  one  purchaser,  that 
the  purchasers  of  otlier  lots  were  to  erect 
certain  buildings  thereon,  would  be  bind- 
ing upon  the  vendors,  who  retained  the 
lots  in  question.  But  the  affirmative  cov- 
enant tliat  the  purchasers  were  to  erect 
thereon  certain  buildings,  with  no  provision 
as  to  maintenance,  was  held  not  to  imply  a 
negative  covenant  not  to  erect  any  other 
building,  and  the  right  of  the  purchasers  to 
restrain  the  vendor  from  erecting  thereon 
a  single  building  of  a  value  whidi  exceeded 
the  total  amount  of  the  value  of  the  sepa- 
rate buildings  which  were  contemplated  by 
the  condition  was  denied. 

Against  subsequent  purchasers. 

The  remaining  lots  are  bound  also  by  the 
restrictions  in  the  hands  of  a  purchaser 
with  notice  thereof.  Tallmadge  v.  East 
River  Bank,  26  X.  Y.  105;  Bimson  v. 
Bultman,  3  App.  Div.  198,  38  N.  Y.  Supp. 
200;  I^wranee  v.  Woods,  54  Tex.  Civ.  App. 
233,  118  S.  \V.  551:  Davis  v.  Leicester,  63 
L.  J.  Ch.  X.  S.  440  riS')4]  2  Ch.  208,  70 
L.  T.  N.  S.  599,  42  Week.  Rep.  610,  7  Re- 
ports, 009;  Rowell  v.  Satehell  [1903]  2  Ch. 
212,  89  L.  T.  N.  S.  207,  73  L.  J.  Ch.  N.  S, 
20. 

In  Allen  v.  Detroit,  167  Mich.  464.  36 
L.R.A.(N.S.)  890.  133  N.  W.  317,  where 
there  was  a  general  plan  restricting  the 
lots  in  a  certain  tract  to  residential  pur- 
poses, that  restriction  was  held  binding 
upon  a  municipality  which  purchased  with 
notice  of  such  restriction,  although  there 
were  no  restrictions  in  the  deed  of  the 
lot  purchased  bv  the  municipalitv. 

So,  in  Knapp  v.  Hall,  20  X.  Y.  Supp.  42, 
where,  in  the  development  of  a  tract  of 
land,  it  was  repeated] v  stated  by  agents 
45  L.R.A.(X.S.) 


I  of  the  owner  that  all  the  lots  were  subject 
to  certain  restrictions,  and  the  purchaser 
purchased  in  reliance  thereon,  and  the  re- 
strictions were  contained  in  his  deed,  the 
restrictions  were  held  binding  upon  the  pur- 
chaser of  two  such  lots  without  restrictions, 
but  with  notice  thereof,  the  court  stating 
that  a  purchaser  of  land  under  a  deed  con- 
taining no  conditions  may  nevertheless  take 
subject  to  certain  parol  restrictions  made 
to  others  by  his  grantor,  where  he  had 
knowledge,  or  the  opportunity  to  know,  of 
such  restrictions  before  he  made  his  pur- 
chase. 

In  Davis  v.  Leicester,  63  L.  J.  Ch.  N.  S. 
440,  [1894]  2  Ch.  208,  70  L.  T.  N.  S.  599, 
42  Week.  Rep.  610,  7  Reports,  609.  the 
purchasers  alleged  that  they  never  knew 
until  after  their  purchase  that  the  plain- 
tiff had  purchased  any  part  of  the  estate, 
or  claimed  any  right  to  enforce  the  re- 
strictive condition.  In  answer  to  this  po- 
sition, North,  J.,  states,  in  an  opinion  that 
was  affirmed  by  the  court  of  appeal,  that 
"this  may  be  quite  true,  but  though  they 
might  know  nothing  of  the  plaintiff  indi- 
vidually, they  do  not,  and  obviously  could 
not,  deny  that  they  were  aware  of  the 
existence  of  the  building  scheme,  and  they 
must  have  known  that  some  person  had 
purchased  parts  of  the  estate  comprised  in 
it,  and  whether  they  knew  it  or  not,  they 
had  not  taken  up  their  conveyance  when 
this  action  was  commenced  against  them." 

But  against  a  purchaser  who  has  no 
notice,  and  who  cannot  be  charged  with 
notice  by  reason  of  having  omitted  to  do 
soYnething  that  he  ought  reasonably  to  have 
done,  the  restriction  is  not  binding.  Rowell 
V.  Satchel]  [1903]  2  Ch.  212,  89  L.  T. 
N.  S.  267,  73  L.  J.  Ch.  N.  S.  20. 

b.  What  conatitutes. 

1,  In  general. 

W^here  a  vendor  has  conveyed  certain 
lots  out  of  a  larger  tract  with  restrictive 
covenants,  it  is  a  question  of  fact  to  be 
deduced  from  all  the  circumstances  of  the 
case,   whether   the   restrictions   are   merely 


1913. 


6t*RAGU]B  V.  KlUhAtU 


d67 


decisions,  that  under  Rev.  J^aws,  chap.  74, 
§  1,  and  chap.  127,  §  3,  an  equitable  as 
well  as  a  legal  interest  in  land  must  be 
evidenced  by  some  sufficient  instrument  in 
writing  or  it  is  unenforceable.  Richards 
V.  Ricliards,  9  Gray,  313;  Glass  v.  Hul- 
bert,  102  Mass.  24,  32,  33,  3  Am.  Rep. 
418;  McCusker  v.  Goode,  185  Mass.  607, 
612,  71  N.  E.  76. 

If  the  front  building  line,  with  any  lan- 
guage indicating  the  nature  of  the  restric- 
t.ions,  had  appeared  on  the  plan,  the  de- 
fendant would  have  been  estopped  to  deny 
un  implied  grant  with  covenants  coexten- 
sive with  the  scope  of  the  plan,  or  if  by  any 
appropriate  wording  of  the  deeds,  it  ap- 
peared that  the  remaining  lots  as  they  were 
ijold  should  be  subject  to  the  restrictions,  * 


the  statute  would  have  been  satisfied. 
Lipsky  V.  Heller,  199  Mass.  310,  85  N. 
K.  453;  Sharp  v.  Ropes,  110  Mass.  381, 
386;  Boston  Water  Power  Co.  v.  Boston, 
127  Mass.  374;  Kennedy  v.  Owen,  136  Mass. 
199,  203;  Beals  v.  Case,  138  Mass.  138,  141; 
Lowell  Inst,  for  Sav.  v.  Lowell,  153  Mass. 
630,  27  N.  E.  518.  The  proposed  restric- 
tions undoubtedly  formed  part  of  tlie  con- 
sideration for  the  purchases,  and  each 
plaintiff  would  have  had  the  right  to  de- 
mand that  the  defendant  insert  in  the  title 
deed  a  stipulation  or  covenant  in  accord* 
ance  with  the  terms  of  sale.  McCusker 
v.  Goode,  186  Mass.  607,  612,  71  N.  £.  76. 
The  judge,  however,  has  found,  and  tlie  evi- 
dence warranted  the  finding,  that  the  agree- 
ment   to   restrict    lot   5    rested    wholly    in 


matters  of  agreement  between  the  vendor 
himself  and  his  vendee,  imposed  for  his  own 
^benefit  and  protection,  or  are  meant  by  him, 
'and  understood  by  the  buyers,  to  be  for 
the  common  advantage  of  the  several  pur- 
chasers. Re  Birmingham  &  Dist.  Land  Co. 
[1893]  1  Ch.  342,  62  L.  J.  Ch.  N.  S.  90,  3 
Reports,  84,  67  L.  T.  N.  S.  850,  41  Week. 
Rep.    189,    15    £ng.    Rui.    Cas.   285. 

The  retention  by  the  vendor  of  part  of 
the  tract  is  a  circumstance  to  be  taken 
into  consideration  merely  in  determining 
whether  it  was  intended  that  the  restriction 
should  be  for  the  benefit  of  the  purchaser. 
Ibid. 

2,  Sale  of  lots  out  of  a  tract. 

In  Roak  v.  Davis,  194  Mass.  481,  80  N. 
E.  690,  the  owner  had  platted  the  tract  and 
had  executed  five  deeds  and  one  mortgage 
on  lots  therein,  which  contained  restric- 
tions, but  had  refused  to  restrict  the  re- 
maining lots,  stating  to  the  plain tiff^s  hus- 
band that  he  would  have  to  lake  his  word 
for-  other  lots  having  houses  such  as  the 
restriction  called  for.  There  was  held  to 
be  no  general  scheme  of  restrictions. 

It  is  not  clear  whether  the  deed  in  the 
defendant's  chain  of  title  contained  a  defi- 
nite restriction,  in  Donahoe  v.  Turner,  204 
Ma.8s.  274,  90  N.  E.  549.  A  provision  in 
the  deed  that  the  premises  were  conveyed 
"subject  to  the  restrictions,  if  any  now 
exist,"  is  referred  to,  but  no  other  restric- 
tions are  mentioned.  Relief  was  denied  to 
the  plaintiff  on  the  ground  that  no  general 
building  scheme  applicable  to  the  entire 
tract  had  b^n  established  by  the  original 
owner.  The  owner  had  conveyed  some  of  the 
lots  in  the  tract  without  restriction;  others 
contained  different  restrictions,  and  this 
was  held  to  negative  a  scheme. 

In  Allen  v.  Detroit,  supra,  the  owner  of 
the  tract,  prior  to  selling  any  of  the  lota 
announced  and  published  his  general  plan 
to  various  persons,  subsequently  making 
sale  upon  the  express  understanding  and 
agreement  that  the  lots  were  for  residen- 
tial purposes  only.  It  was  shown  that,  by 
written  restrictions  in  most  of  these  con- 
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veyances,  and  by  specific  contract,  written 
or  oral,  fully  understood,  accepted,  and 
acted  upon  by  all  who  purchased,  he  sub- 
jected all  the  lots  which  were  sold  in  that 
district  to  such  general  plan  of  restriction. 
This  general  plan,  mutually  agreed  upon 
by  all  parties  in  interest  mostly  in  writing, 
and  when  not  in  writing  entered  upon  and 
consistently  observed,  restricted  the  lots  to 
residential  purposes.  Under  these  circum- 
stances, it  was  held  that,  although  some 
of  the  lots  may  have  written  restrictions 
imposed  upon  them,  and  some  of  them 
not,  the  general  plan  having  been  main- 
tained from  its  conception,  and  having 
been  understood,  accepted,  relied  upon,  and 
acted  upon  by  all  in  interest,  it  was  bind- 
ing  and   enforceable   on   all. 

In  Tallmadge  v.  East  River  Bank,  26 
N.  Y.  105,  where  the  owner  of  a  tract  of 
land  which  had  been  laid  out  in  lots  erected 
a  number  of  houses  on  the  various  lots 
according  to  a  plan  which  he  had  prepared, 
and  which  he  exhibited  to  purchasers  of  the 
lot,  assuring  them  that  the  houses  were 
to  be  set  back  from  the  street  as  shown  on 
the  plat,  it  was  held  that  such  restrictions 
were  valid  and  binding  upon  one  who 
had  purchased  with  notice  thereof,  the  court 
stating  that  the  plaintiff  should  be  granted 
the  relief  prayed  for,  on  the  ground  of 
the  equity  in  his  favor,  as  a  prior  grantee, 
arising  from  the  circumstances  and  assur- 
ances under  which  he  took  his  conveyance 
and  paid  his  money.  In  the  course  of  the 
opinion  it  is  further  stated:  *'It  is  to  be 
presumed  that,  relying  upon  this  assurance, 
they  [the  purchasers]  paid  a  larger  price 
for  the  lots  than  otherwise  they  would  have 
paid.  Selling  and  conveying  the  lots  under 
such  circumstances  and  with  such  assur- 
ances, though  verbal,  bound  .  .  .  [the 
original  owner]  in  equity  and  good  con- 
science to  use  and  dispose  of  all  the  re- 
maining lots,  so  that  tlie  assurances  upon 
which  Maxwell  and  others  had  bought  their 
lots  would  be  kept  or  fulfilled.  This  equity 
attached  to  the  remaining  lots,  so  that  any- 
one subsequently  purchasing  from  Davis 
any  one  or  more  of  the  remaining  lots  with 
notice  of  the  equity  as  betAveen  Davis  and 
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parol,  and  even  if  executed  as  to  the  other 
lots  and  a  small  portion  of  lot  5,  it  re- 
mained wholly  executory  as  to  her  owner- 
ship of  the  residue. 

To  prevent  the  statutory  bar,  the  plaln- 
tiiTs  urge  that,  as  there  has  been  full  per- 
formance on  their  part,  relief  should  be 
decreed,  or  the  statute  would  be  converted 
into  a  shield  for  fraud;  a  result  not  counte- 
nanced by  a  court  of  equity.  Hubbell  y. 
Warren,  8  Allen,  173,  178;  Burns  v.  Dag- 
gett, 141  Mass.  308,  6  N.  E.  727.  But  the 
mere  nonperformanec  of  an  oral  contract, 
within  the  statute  which  is  pleaded,  as  in 
the  case  at  bar,  and  where  no  relation  of 
trust  and  confidence  exists,  docs  not  con- 
stitute fraud.  Brightman  v.  Hicks,  108 
Mass.  246;  Campbell  v.  Dearborn,  100  Mass. 
130,  140,  12  Am.  Rep.  671;  Ahrend  ▼. 
Odiorne,  118  Mass.  261,  268,  19  Am.  Rep. 


449;    Dunphy    v.    Ryan,    116    U.    S.    491, 
29  L.  ed.  703,  6  Sup.  Ct.  Rep.  486. 

Nor  did  the  plaintiffs,  on  whom,  and 
not  on  the  defendant,  the  burden  of  part 
performance  rests  where  this  ground  for 
relief  is  sought,  by  taking  title,  entering 
into  occupation,  and  making  improvements 
on  their  own  estates  in  reliance  upon  tbe 
parol  agreement,  acquire  any  legal  or  equit- 
able interest  in  the  defendant's  remaining 
land.  Williams  v.  Carty,  205  Mass.  396, 
91  N.  E.  392;  Caton  v.  Caton,  L.  R,  1 
Ch.  37,  35  L.  J.  Ch.  N.  S.  292,  12  Jur.  N. 
S.  171;  Graves  v.  Goldthwait,  153  Mass. 
268,  269,  10  L.R.A.  763,  26  N.  E.  860; 
Low  v.  Low,  173  Mass.  580,  582,  54  N.  E. 
257;  Sarkisian  v.  Tcele,  201  Mass.  596,  88 
N.  £.  333.  The  suit  cannot  be  maintained, 
and  the  bill  must  be  dismissed. 

Ordered  accordingly. 


Maxwell  and  others,  the  prior  purchasers, 
would  not  stand  in  a  different  situation 
from  Davis,  but  would  be  bound  by  that 
e<iuity."  The  court  states  that  it  is  prob- 
able that  equity  might  enforce  such  scheme 
in  favor  of  a  subsequent  grantee  against  a 
prior  grantee,  as  well  as  in  favor  of  a 
prior  grantee  against  a  subsequent  grantee. 

Wliere  the  owner,  as  a  part  of  a  general 
scheme  of  platting  and  laying  out  the  prop- 
erty, designates  and  sets  apart  a  certain 
block  as  residence  property  exclusively,  ana 
plaintiff  and  defendant  each  purchase  with 
knowledge  of  the  fact,  and  the  defendant 
agrees  with  the  vendor  not  to  erect  the 
buildings  which  plaintiff  is  seeking  to  en- 
join, the  plaintiff  is  entitled  to  an  injunc- 
tion restraining  such  use  of  the  lot,  al- 
though tbe  defendant's  deed  contains  no 
restrictions  whatever,  as  the  effect  of  the 
dedication  is  equivalent  to  a  covenant  with 
the  plaintiff  in  the  purchase  of  his  prop- 
erty that  the  vendor  will  limit  the  use 
of  all  other  lots  o\vned  bv  it  in  that  block 
to  residence  purposes.  Lowrance  v.  Woods, 
54  Tex.  Civ.  App.  233,  118  S.  W.  261. 

In  Tucker  v.  Vowles,  62  L.  J.  Ch.  N.  S. 
172  [18031  1  Ch.  105,  67  L.  T.  N.  S.  763, 
41  Week.  Rep.  156,  3  Reports,  107,  a  plan 
had  been  prepared  showing  roads  and  drain- 
age, and  on  each  plot  was  indicated  the 
site  of  a  house;  it  was  claimed  that  this 
had  been  prepared  for  submission  to  the 
sanitary  authority  only,  but  afterward  it 
was  copied  and  a  copy  shown  to  prospective 
purchasers:  the  plaintiff  in  the  case  had 
seen  the  plan,  and  in  his  deed  were  con- 
tained restrictive  covenants,  but  no  repre- 
sentations were  made  to  him  that  the  cove- 
nants were  part  of  a  general  building 
scheme.  It  was  held  that  he  was  not  en- 
titled to  assume,  without  an  thing  more  and 
without  any  inquiry,  that  the  whole  estate 
was  governed  by  a  building  scheme  that 
each  plot  should  be  definitely  and  without 
variation  built  upon  strictly  in  accordance 
with  the  indications  on  the  plan,  and  he 
governed  by  the  printed  portions  of  the 
acfreemcnt  in  his  contract.  It  seems,  a1- 
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though  it  is  not  clear,  that  all  the  deeds  in 
the  plot  contained  some  restrictive  cove- 
nants, and  that  the  only  question  was  as 
to  whether  there  was  such  a  general  build- 
ing scheme  as  entitled  the  plaintiff  to  en- 
force it. 

Where  a  real  estate  company,  in  opening 
up  a  tract  of  land  in  a  city,  causes  a  map 
of  the  tract  to  be  made  showing  the  lots  and 
streets  therein,  and  distributes  copies  of 
the  same,  together  with  a  circular  stating 
that  only  brick  or  stone  buildings  would 
be  allowed  to  be  built,  and  certain  lots  are 
sold  to  purchasers  who  rely  upon  such  rep- 
resentation, and  deeds  are  made  to  them 
containing  restrictions  in  accordance  with 
the  circular,  the  owners  and  those  holding 
through  them  with  notice  are  estopped  from 
violating  such  restrictions  as  to  the  remain- 
ing lots.  Bimson  v.  Bultman,  3  App.  Div. 
198,  30  N.  Y.  Supjp.  209.  See  reference  to 
this  case  under  "Oral  agreements,"  supra. 

In  Spicer  v.  Martin,  L.  R.  14  App.  Gas. 
12,  where  a  lessor  who  held  under  a  deed 
which  restricted  his  use  of  the  premises 
leased  a  part  thereof,  and  during  the  nego- 
tiations his  solicitor  stated  that  the  form 
of  lease  submitted  was  that  used  for  the 
other  houses  in  the  tract,  and  stated  also 
that  there  was  a  covenant  to  this  effect 
in  the  lessor's  deed,  and  upon  a  renewal  of 
the  lease  the  solicitor  stated  that  the  re- 
strictions were  such  "as  are  usually  con- 
tained in  leases  granted"  by  the  lessor  of 
his  other  houses  in  the  tract.  Lord  Mac- 
Naghten  was  of  the  opinion  that  the  rep- 
resentations did  not  bind  the  lessor,  but 
the  fact  that  the  site  was  laid  out  in  ac- 
cordance with  a  building  scheme,  on  which 
site  the  houses  were  to  be  built  as  private 
houses,  and  on  which  they  were  thus  ac- 
tually built  and  offered  to  the  public  as 
such,  and  that  every  person  who  took  one 
of  the  houses  was  required  to  enter  into 
the  same  restrictive  covenants,  all  of  which 
was  brought  to  the  lessee^s  knowledge  and 
must  have  been  known  to  all  of  the  lessees, 
made  the  restrictions  obviously  for  the 
benefit  of  all  the  lessees,  so  that  the  lessor 
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would  be  enjoined  from  violating  them.  In 
the  course  of  the  opinion  Lord  MacNaghtcn 
states:  "It  seems  to  me  that  when  .  .  . 
[the  lessor]  put  his  houses  in  .  .  .  [the 
tract]  on  the  market,  he  invited  the  public 
to  come  in  and  take  a  portion  of  an  estate 
which  was  bound  by  one  general  law, — a 
law  perfectly  well  understood  and  one  cal- 
culated and  intended  to  add  to  the  security 
of  the  lessees,  and  consequently  to  increase 
the  price  of  the  houses.  The  benefit  of  that 
increase,  whatever  it  was,  .  .  .  [the 
lessor]  got.  Can  he  or  his  representative 
be  permitted  to  destroy  the  value  of  the 
thing  he  sold  by  authorizing  the  use  of 
part  of  the  estate  for  a  purpose  incon- 
sistent with  the  law  by  which  he  professed 
to  bind  the  whole?"  Lord  Watson  concurred 
in  the  opinion  of  Lord  MacNaghten,  hut 
Lord  FitzGerald  based  his  decision  on 
another  ground.  See  Knapp  v.  Hall,  20 
N.  Y.  Supp.  42. 

3,  Sales  at  auction. 

Where  a  land  company  put  up  at  auction 
a  number  of  lots  which  were  described  as 
valuable  building  sites,  and  announced  as 
one  of  the  conditions  of  the  sale  that  each 
purchaser  should  covenant  with  the  vend- 
ors, and  also  by  way  of  separate  cove- 
nant with  the  other  conveying  parties,  if 
any,  that  only  buildings  of  a  certain  value 
should  be  erected  on  the  premises,  and  other 
lots  on  which  buildings  had  been  erected 
in  apparent  conformity  with  the  building 
restrictions  announced  as  a  condition  of 
the  sale  were  retained  by  the  vendors, 
there  is  an  implied  condition  that  the 
vendors  would,  as  to  the  lots  unsold  at  the 
auction,  observe  and  abide  by  stipulations 
similar  to  those  which  the  purchasers  ot 
unsold  lots,  had  they  been  sold  at  the 
auction,  would  have  been  bound  to  covenant 
that  they  would  observe  and  abide  by.  Re 
Birmingham  &  Dist.  Land  Co.  [1893]  1  Ch. 
342,  15  Eng.  Rul.  Cas.  285.  The  court, 
after  discussing  the  conditions  of  the  sale 
and  the  fact  that  adjoining  lands  owned  by 
the  vendors  had  houses  erected  thereon  in 
apparent  conformity  with  the  building  re- 
strictions, continues:  "It  seems  to  me, 
therefore,  that  these  particulars  and  con- 
ditions constituted  ...  an  invitation 
to  the  public  to  come  in  and  purchase  on 
the  footing  that  the  whole  of  the  property 
offered  for  sale  was  to  be  bound  by  one 
general  law  affecting  the  character  of  the 
buildings  to  be  erected  thereon,  and  that 
the  vendors  ought  not  to  be  allowed  to  de- 
troy  the  value  of  that  which  was  sold,  by 
authorizing  the  use  of  a  part  of  the  prop- 
erty for  a  purpose  inconsistent  with  the 
law  by  which  tney  purported  to  bind  the 
wnole."  It  was  accordingly  held  that  the 
purchaser  was  entitled  to  have  the  obliga- 
tions of  the  vendors  in  this  regard,  in  re- 
spect of  the  unsold  lots,  expressed  in  and 
made   binding   by   his   conveyance. 

In  Davis  v.  Leicester,  63  L.  J.  Ch.  N.  S. 
440,  [1894]  2  Ch.  208,  70  L.  T.  N.  S.  699, 
42  Week.  Rep.  610,  7  Reports,  609,  where, 
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in  pursuance  of  a  scheme,  a  municipal 
corporation  put  up  certain  lots  for  sale  at 
auction  in  accordance  with  certain  condi- 
tions of  sale  restrictinff  the  buildings  to  be 
erected  thereon,  but,  having  failed  to  sell 
any  of  the  lots,  subsequently  sold  certain 
of  them  to  the  plaintiff  on  a  private  con- 
tract, and  conveyed  the  lots  to  him  by  a 
deed  containing  certain  restrictive  cove- 
nants, it  was  held  that,  had  the  vendor  been 
a  private  individual,  the  purchaser  would 
have  had  the  right  to  enforce  the  restric- 
tions contained  in  his  deed  as  to  the  un- 
sold lots,  but  that,  having  been  a  municipal 
corporation,  the  right  to  enforce  such  re- 
strictive covenants  as  to  the  unsold  lots 
did  not  exist. 

So,  in  Mackenzie  v.  Childers,  L.  R.  43 
Ch.  Div.  265,  59  L.  J.  Ch.  N.  S.  188,  62 
L.  T.  N.  S.  98,  38  Week.  Rep.  243,  where 
land  had  been  laid  out  upon  a  scheme  by 
vendors  who  sold  the  same  at  auction,  and 
inserted  in  the  deed  therefor  a  recital  that 
the  property  had  been  laid  out  for  build- 
ing purposes,  "and  whereas  it  was  a  part 
of  the  various  contracts,  and  it  is  intend- 
ed to  be  a  part  of  all  future  contracts, 
for  sale  of  the  said  lots  or  parcels  of  land 
respectively,  that  the  several  purchasers  re- 
spectively should  execute  this  deed  and 
should  thereby  be  severally  and  respective- 
ly bound  by  all  the  stipulations  hereinafter 
contained,"  the  vendors  were  held  to  be 
bound  not  to  change  the  plans  and  allow 
the  erection  of  buildings  in  violation  of 
the  condition  of  the  sale.  It  is  stated 
that,  even  if  the  deed  did  not  bind  the 
vendors,  there  would  be  an  implied  agree- 
ment from  the  circumstances  of  the  case 
not  to  use  the  land  in  violation  of  the 
building  scheme. 

The  right  extends  only  to  such  lots  as 
were  platted  at  the  sale  at  which  the  plain- 
tiff purchased,  and  does  not  extend  to  lots 
whicn  were  platted  and  advertised  for  sale 
at  a  subsequent  sale.  Rowell  v.  Satchell, 
[1903]  2  Ch.  212,  89  L.  T.  N.  S.  267,  73 
L.  J.  Ch.  N.  S.  20.  W.  A.  E. 


MASSACHUSETTS    SUPRKME    JUDI- 
CIAL COURT. 

JOHN  B.  ADDUCI 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(—  Mass.  — ,  102  N.  E.  316.) 

Carrier  —  street  railway  —  wheel  guArd 
on  rnnnlni;  board. 

A  street  car  company  is  not  negligent  in 

S^ote.'^ Carriers:  duty  as  to  condition 
of  platform  or  running  board  of 
street  car. 

As  to  the  duty  of  a  carrier  to  keep  the 
steps  of  its  cars  free  from  snow  ana  ice, 
see  notes  to  Riley  v.  Rhode  Island  Co.  15 
L.R.A.(N.S.)    523,    and   Murphy    v.    North 
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using  open  cars  with  wheel  guards  pro- 
jecting into  the  running  boards  along  the 
Bides,  so  as  to  be  liable  for  injuries  to  a 
passenger  whose  foot  strikes  and  slips  from 
the  guarding  when  he  is  attempting  to 
aligiit  from  the  car,  thereby  throwing  him 
from  the  car  and  injuring  him,  if  cars  of 
this  type  are  in  common  use,  and  it  is  not 
shown  to  be  feasible  to  dispense  with  guards 
or  use  safer  ones. 

(June  18,  1913.) 

}?XCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  injuries  to  plaintiff 
while  a  passenger  on  defendant's  car,  which 
were  alleged  to  have  been  caused  by  de- 
fendant's negligence,  whidi  resulted  in  a 
verdict   in  defendant's  favor.     Overruled. 

The  facts  are  stated   in  the  opinion. 

Messrs.  John  F.  McDonald  and  James 
M.  Graham,  for  plaintiff: 

The  plaintiff  was  in  the  exercise  of  due 
care. 

Flynn  v.  Watertown,  173  Mass.  108,  63 
N.  E.  147,  6  Am.  Neg.  Rep.  623;  Hen- 
dricken  v.  Meadows,  154  Mass.  599,  28  N. 
E.  1054;  Drennan  v.  Grady,  167  Mass.  415, 
45  X.  E.  741,  1  Am.  Neg".  Rep.  76;  Whit- 
taker  V.  West  Boylston,  97  Mass.  273; 
Looney  v.  Mcl^ean,  120  Mass.  33,  37  Am. 
Rep.  205;  Gordon  v.  Cummings,  152  Mass. 
513,   9   L.R.A.   640,   23    Am.    St.   Rep.   846, 


25  N.  £.  978;  Chaffee  v.  Boston  k  L.  R. 
Corp.  304  MasH.  108:  Wheelock  v.  lk)ston 
k  A.  R.  Co.  105  Mass.  203. 

That  part  of  the  car  at  which  the  plain- 
tiff was  invited  to  alight  was  not  in  a 
reasonably  safe  condition. 

Young  V.  New  York,  N.  H.  A  H.  R.  Co. 
171  Mass.  33,  41  L.R.A.  193,  50  N.  E.  455, 
4  Am.  Neg.  Rep.  164;  Le  Barron  v.  East 
Boston  Ferry  Co.  11  Allen,  312,  87  Am. 
Dec.  717,  3  Am.  Neg.  Cas.  760;  Warren  v. 
Fitchburg  R.  Co.  8  Allen,  227,  85  Am.  Dec. 
700,  3  Am.  Neg.  Cas.  748;  Marshall  v. 
Boston  &  W.  Street  R.  Co.  195  Mass.  284, 
81  N.  E.  195;  Currier  v.  Boston  Music  Hall 
Asso.  135  Mass.  414;  Murr  v.  Boston  & 
M.  R.  Co.  204  Mass.  74,  90  N.  E.  400; 
Savageau  v.  Boston  h.  M.  R.  Co.  210  Mass. 
164,  96  N.  E.  67;  Tyrrell  v.  Eastern  R. 
Co.  Ill  Mass.  546;  Keefe  v.  Boston  &  A. 
R.  Co.  142  Mass.  251,  7  N.  E.  874,  3  Am. 
Neg.  Cas.  838;  Cassady  v.  Old  Colony  Street 
R.  Co.  184  Mass.  156,  63  L.R.A.  285,  68 
N.  £.  10,  14  Am.  Neg.  Rep.  559;  Kingman 
y.  Lynn  k  B.  R.  Co.  181  Mass.  387,  64  N. 
E.  79;  Littlejohn  v.  Fitchburg  R.  Co.  148 
Mass.  478,  2  L.R.A.  602,  20  N.  E.  103; 
Flynn  v.  Watertown,  173  Mass.  108,  53  N. 
E.  147,  5  Am.  Neg.  Rep.  623;  Kingston  v. 
Boston  Elev.  R.  Co.  207  Mass.  457,  93  N. 
E.  573. 

Messrs.  Russell  A.  Sears  and  Charles 
S.  French,  for  defendant: 

Passengers  must  use  the  means  provided 
with  reasonable  circuifispection  and  care. 


Jersey  Street  K.  Co.  3,')  L.R.A.  (N.S.)  592. 
The  duty  to  koop  the  steps  of  cars  free  from 
slippery  Rul)Htan('es  other  than  ice  and  snow 
is  discusKed  in  Hctenhrink  v.  Boston  Elev. 
R.  Co.  30  L.R.A. (N.S.)  419,  and  the  note 
thereto. 

The  duty  to  provide  and  keep  gates  on 
street  cars  or  intorurban  cars  closed  is  dis- 
cussed in  McMahon  v.  New  Orleans  R.  & 
Light  Co.  32  L.R.A. (N.S.)   346,  and  note. 

And  cases  involving  a  carrier's  liability 
for  injury  to  passengers  from  doors  of  vehi- 
cles are  collected  in  a  note  to  Craft  v.  Bos- 
ton Elev.  R.  Co.  39  L.R.A. (N.S.)   879. 

As  to  contributory  negligence  in  riding 
on  platform  or  running  board,  see  Index  to 
Notes,  Carriers,  §  80. 

The  present  note  covers  generally  the 
duty  of  a  carrier  as  to  the  condition  of  the 
platforms  or  running  boards  of  street  cars, 
except  as  the  subject  is  covered  by  the  notes 
above  referred  to. 

In  Dougherty  v.  Kansas  City  &  I.  Rapid 
Transit  R.  Co.  128  Mo.  33,  49  Am.  St.  Rep. 
536,  30  S.  W.  317,  4  Am.  Neg.  Cas.  798. 
an  instruction  that  defendant  was  not 
chargeable  with  negligence  if  the  platform 
and  steps  of  its  cars  were  such  as  were  ordi- 
narily provided  for  similar  cars  on  similar 
roads  was  disapproved,  and  the  court  laid 
down  the  following  as  the  correct  rule: 
"The  issue  was  not  what  platform  steps  are 
45  L.R.A.(N.S.) 


ordinarily  provided  for  similar  cars  on 
similar  roads,  but  whether  the  platform 
steps  of  this  particular  road,  at  the  time 
when  plaintiff  was  injured,  were  in  a  safe 
condition.  The  defendant  cannot  excuse  it- 
self from  the  obligation  to  furnish  its  pas- 
sengers with  reasonably  safe  appliances  for 
getting  in  or  out  of  its  cars,  by  showing 
that  the  appliances  it  had  adopted  had  been 
adopted  and  used  by  other  railroads  en- 
gaged in  a  similar  work." 

A  street  car  passenger  has  the  right  to 
assume  that  the  platform,  steps,  and  run- 
ning boards  of  street  cars  are  reasonably 
safe  for  the  purposes  they  are  intended  to 
serve,  provided  he  does  not  know,  or  by 
the  exercise  of  ordinary  care  could  not  have 
known,  that  thev  were  not.  Smithers  v. 
Wilmington  City  R.  Co.  6  Penn.  (DeL)  422, 
67  Atl.  167. 

In  Farley  v.  Philadelphia  Traction  Co. 
132  Pa.  58,^18  Atl.  1090,  in  which  the  fact.«* 
were  similar  to  those  in  Adduci  v.  Boston 
Elev.  R.  Co.,  in  that  plaintiff  was  injured 
by  falling  over  the  wheel  guard  of  an  open 
summer  car,  the  direction  of  a  nonsuit  by 
the  trial  court  was  approved. 

The  obligation  upon  a  carrier  to  provide 
safe  platforms  and  running  boards  on  its 
cars  extends  only  to  making  them  safe  for 
the  purposes  they  are  intended  to  serve,  or 
are  liable  to  be  used  for. 
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Keller  v.  Hestonville,  M.  &  F.  Pass.  R. 
Co.  149  Pa.  65,  24  Atl.  159. 

The  use  of  the  guards  was  not  negligence. 

Smith  V.  Kingston  City  R.  Co.  55  App. 
Div.  143,  67  N.  Y.  Supp.  185,  9  Am.  Neg. 
Rep.  162;  Howell  v.  Union  Traction  Co. 
202  Pa.  338,  61  Atl.  885. 

De  Courcy,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  was  a  passenger  on  an  eight- 
wheeled  open  car.  It  appears  from  the 
testimony  and  the  photographs  that  on 
either  side  and  close  to  the  framework  were 
four  iron  wheel  guards,  each  about  12 
inches  high,  15  inches  long,  and  extending 
out  upon  the  running  board  about  half  its 
•width,  or  7  inches.  While  he  was  in  the 
act  of  alighting  from  the  car  his  foot  struck 
the  guard  that  was  located  opposite  the 
«nd  of  his  seat  and  he  slipped  to  the  ground, 
receiving  the  injuries  complained  of.  The 
•car  was  stationary  at  the  time.  The  plain- 
tiff does  not  contend  that  the  evidence 
discloses  any  negligence  on  the  part  of  the 
defendant  aside  from  the  presence  of  this 
sheath  over  the  wheel  as  a  part  of  the 
permanent  construction  of  the  car.  It  was 
not  in  a  defective  condition,  and  was  in 
plain  sight  to  everyone  that  got  on  the 
running  board. 

While  a  common  carrier  is  bound  to  exer- 
cise a  high  degree  of  care  and  diligence  in 
the   selection,  maintenance,   inspection   and  * 
use  of  its  cars  and  their  appliances,  it  is  i 


not  required  to  provide  immediately  and 
regardless  of  expense  every  new  equip- 
ment that  human  skill  and  ingenuity  de- 
vise to  prevent  accidents.  It  is  bound  to 
adopt  approved  appliances  that  are  in 
general  use  and  necessary  for  the-  safety 
of  passengers,  but  it  is  not  obliged  to  dis- 
card those  that  always  have  been  found 
to  be  adequate  and  safe  merely  because 
they  may  be  a  source  of  possible  danger 
to  a  passenger  using  them  for  a  purpose 
for  which  they  were  not  intended.  Mullen 
v.  Springfield  Street  R.  Co.  164  Mass.  450, 
41  N.  E.  664;  Gargan  v.  West  End  Street 
R.  Co.  176  Mass.  106,  49  L.R.A.  421,  79 
Am.  St.  Rep,  298,  57  N.  E.  217;  Byron  v. 
Lynn  &  B.  R.  Co.  177  Mass.  303,  58  N.  E. 
1015;  Farley  v.  Philadelphia  Traction  Co. 
132  Pa.  58, ']8  Atl.  1090;  Howell  v.  Union 
Traction  Co.  202  Pa.  338,  51  Atl.  885;  Wer- 
bowlsky  V.  Ft.  Wayne  &  E.  R.  Co.  80  Mich. 
236,  24  Am.  St.  Rep.  120,  48  N.  W.  1097, 
4  Am.  Neg.  Cas.  112;  Lorimer  v.  St.  Paul 
City  R.  Co.  48  Minn.  391,  51  N.  W.  125; 
Witsell  V.  West  Asheville  &  S.  S.  R.  Co. 
120  N.  C.  557,  27  S.  E.  125,  2  Am.  Neg. 
Rep.  640. 

In  the  case  at  bar  the  plaintiff's  evi- 
dence does  not  go  far  enough  to  show  any 
failure  of  duty  on  the  part  of  the  defendant. 
Even  disregarding  the  fact  that  this  was 
the  car  of  another  company,  there  was  no 
evidence  to  show  that  it  was  customary 
or  even  feasible  to  dispense  with  the  wheel 
guard  at  this  place,  or  to  provide  one  that 


Thus,  the  fact  that  a  street  car  is  started 
suddenly  and  negligently  causing  the  foot 
of  a  passenger  vmo  was  about  to  alight  to 
be  forced  into  an  aperture  in  the  riser  of 
the  car  step  does  not  make  such  construc- 
tion of  the  step  defective,  when  it  was,  un- 
der ordinary  circumstances,  reasonably  safe, 
it  being  sullicient  that  conveyances  be  con- 
structed with  reference  to  their  prudent 
and  careful  management  and  use.  Wer- 
bowlsky  V.  Ft.  Wayne  &  E.  R.  Co.  86  Mich. 
236,  24  Am.  St.  Rep.  120,  48  N.  W.  1097, 
4  Am.  Neg.  Cas.  112. 

So,  in  Keller  v.  Hestonville,  M.  k  F.  Pass. 
R.  Co.  149  Pa.  66,  24  Atl.  159,  it  was  held 
that  defendant  was  not  negligent  in  pro- 
viding a  step  along  the  side  of  its  open  car 
the  back  of  which  was  not  entirely  closed, 
a  board  extending  from  the  step  upward  for 
4  inches,  leaving  a  space  between  the  top 
of  the  board  and  the  car  floor,  into  which 
plaintiff's  foot  slipped  when  he  attempted 
to  enter  the  car  by  stepping  on  the  edge 
of  this  board  instead  of  the  step ;  such  step 
being  safe  when  used  in  the  manner  in- 
tended, and  there  being  no  reason  to  sup- 
pose the  board  would  be  used  as  a  step. 

And  in  Poston  v.  Denver  Consol.  Tram- 
way Co.  11  Colo.  App.  187,  53  Pac.  391,  it 
was  held  that  the  carrier  could  not  be 
charged  with  negligence  in  permitting  a 
l)olt  to  project  downward  from  the  under 
45  L.R.A.(N.S.) 


side  of  the  car  step,  by  which  plaintiff  was 
injured  after  falling  from  a  preceding  car. 

In  Norris  v.  Brooklyn  Citv  R.  Co.  4 
Misc.  294,  24  N.  Y.  Supp.  140,  where  plain- 
tiff was  injured  by  the  breaking  of  a  car 
platform,  which  defendant  had  permitted  to 
become  crowded  to  its  utmost  capacity,  it 
was  held  proper  to  submit  to  the  jury  the 
question  of  defendant's  negligence,  both  em 
to  the  insecurity  of  the  platform  and  the 
overcrowding. 

In  Boehncke  v.  Brooklyn  City  R.  Co.  3 
Misc.  49,  22  N.  Y.  Supp.  712,  \vhich  was 
a  suit  for  injuries  received  by  a  passenger 
whose  foot  caught  in.  the  opening  in  the 
back  of  the  car  step,  which  was  built  with- 
out risers,  as  he  was  boarding  the  car,  it 
was  held  that  the  fact  that  closed-back  stepR 
were  in  common  use  for  the  purpose  of 
preventing  just  such  accidents  would  justify 
the  jury  in  finding  that  defendant  was  neg- 
ligent in  using  the  open  type  of  step. 

In  Blackwell  v.  Metropolitan  Street  R. 
Co.  137  Mo.  App.  654,  119  S.  W'.  450,  it 
was  held  that  evidence  that  plaintiff's  fall 
from  the  car  was  caused  by  his  foot  going 
into  or  turning  in  an  opening  in  the  plat- 
form made  by  a  worn  or  defective  hoard, 
as  he  was  preparing  to  alight,  was  sufYicient 
to  take  the  question  of  negligence  to  the 
jury.  R.  L.  S. 
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was  safer  or  better  than  the  one  actually 
used;  and  it  affirmatively  appeared  that 
cars  of  this  type  of  construction  were  in 
common  use  for  more  than  four  years. 
Carney  v.  Boston  Elev.  R.  Co.  212  Mass. 
179,  42  L.R.A.(N.S.)  90,  98  N.  E.  605, 
Ann.  Cas.  1013  C,  302;  Spoatea  v.  Berk- 
shire Street  R.  Co.  212  Mass.  599,  42 
L.R.A.(N.S.)    876,  99  N.  E.  467. 

Without  considering  the  issue  of  the 
plaintiff's  due  care,  the  jury  •would  not  be 
warranted  in  finding  negligence  on  the 
part  of  the  defendant,  on  the  evidence  pre- 
sented, and  the  judge  rightly  directed  a 
verdict  in  its  favor. 

Exceptions  overruled. 


MICHIGAN  SUPRE»£E  COURT. 

FRANZ  C.  KUHN,  ATTORNEY  GENERAL, 
EX  REL.  JOHN  V.  SHEEHAN  et  al., 

V. 

BOARD   OF   EDUCATION   OF   DETROIT 

et  al.,  Appts. 

(—  Mich.  — ,  141  N.  W.  574.) 

School  —  power  of  board  of  education 
to  purchase  text-books. 

A  board   of  education  has  no  power  to 
purchase  text-books   and  sell   them   to  the 


pupils  at  wholesale  prices,  under  statutory 
authority  to  sell  real  and  personal  prop- 
erty as  the  interests  of  the  school  re- 
quire, and  make  by-laws  relative  to  the 
regulation  of  schoolbooks  to  be  used  and 
anything  whatever  that  may  advance  the 
interest  of  education,  the  prosperity  of  the 
schools,  and  the  welfare  of  the  public  con- 
cerning the  same. 

<May  28,  1913.) 

APPEAL  by  defendants  from  a  decree 
of  the  Circuit  Court  for  Wayne  Coun- 
ty, in  Chancery,  enjoining  them  from  car- 
rying into  effect  a  resolution  providing 
for  the  purchasing  of  text-books  for  tho 
use  of  high  school  pupils.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  Atkinson,  for  appellants: 

It  is  mandatory  upon  the  board  of  edu- 
cation of  Detroit  to  maintain  in  high 
cation  of  Detroit  to  maintain  high  schools. 

Knabe  v.  Board  of  Education,  67  Mich. 
262,  34  N.  W.  668;  Jones  ▼.  Cody,  132  Mich. 
13,  62  L.R.A.  160,  92  N.  W.  495.  This  im- 
plies the  powers  necessary  to  effect  that  re- 
sult. 

Torrent  y.  Muskegon,  47  Mich.  115,  41 
Am.  Rep.  716,  10  N.  W.  132;  Wilson  v. 
Board  of  Educittion,  233  111.  464,  15  L.R.A. 
(N.S.)  1136,  84  N.  E.  697,  13  Ann.  Cas. 
330. 


Note, '^  Power  of  school  authorities  to 
purchase  text'hooTes, 

As  to  adoption  of  text-books  for  public 
schools,  see  note  to  Campana  v.  Calder- 
head,  36  L.RA.  277. 

As  to  who  may  complain  of  noncompli- 
ance with  statute  in  adopting  or  changing 
text-books  in  schools,  see  note  to  AUyn  v. 
Louisville  School  Board,  19  L.R.A.(N.S.) 
1003. 

KUHN  EX  BEL.  ShEEHAN  V.  BoARO  OF  EDU- 
CATION is  in  accord  with  the  general  spirit 
of  the  decisions  upon  this  question,  but  the 
statutes  conferring  powers  upon  school  au- 
thorities are  so  diverse  that  the  issue  has 
presented  itself  in  almost  as  many  different 
forms  as  there  are  cases  on  the  subject. 

It  has  been  said  that  school  townships 
and  boards  of  education  of  school  districts 
are  corporations  with  limited  statutory 
powers,  and  that  all  who  deal  with  them 
are  charged  with  notice  of  the  scope  of  their 
authority;  and  that  they  can  exercise  no 
power  not  expressly  conferred  by  statute, 
or  arising  from  necessary  implication.  Ho- 
naker  v.  Board  of  Education,  42  W.  Va. 
170,  32  L.R.A.  413,  57  Am.  St.  Rep.  847, 
24  S.  E.  644;  Honev  Creek  School  TWp. 
V.  Barnes,  119  Ind.  213,  21  N.  E.  747.  In 
the  former  case  it  was  said  that  under  a 
statute  authorizing  a  school  board  to  pur- 
chase appliances  for  schools,  the  appliances 
must  be  something  like  a  blackboard,  map, 
or  dictionary,  in  that  one  or  two  may  be 
enough  for  the  whole  school;  and  must  not 
45  L.R.A.(N.S.) 


be  a  schoolbook  in  disguise;  that  this  is 
vitally  important,  for  the  opening  for  the 
sale  of  schoolbooks  is  so  large,  and  the 
pressure  brought  to  make  sales  so  great, 
whether  the  books  are  needed  or  not,  that 
it  seems  to  be  almost  irresistible;  and  quasi 
schoolbooks  are  gradually  creeping  in  un- 
der the  name  of  appliances. 

In  Honey  Creek  School  Twp.  ▼.  Barnes, 
supra,  it  was  held  that  school  trustees  had 
no  power  to  purchase  text-books  under  a 
statute  providing  that  they  shall  take 
charge  oi  educational  affairs  of  their  re- 
spective townships  and  provide  suitable  fur- 
niture, apparatus,  "and  other  articles  and 
educational  appliances  necessary  for  the 
thorough  organization  and  efficient  manage- 
ment of  said  schools.''  The  books  purcha^d 
in  this  instance  were  readers,  with  the  ob- 
ject of  giving  the  pupils  "a  change  of  read- 
ing exercise,"  and  as  "an  additional  incen- 
tive to  new  exertion;"  but  the  court  stated 
that  the  same  could  be  said  of  any  readers 
or  t«xt-books  purchased;  and  if  the  trustee 
had  authority  to  purchase  this  class  of 
books,  ne  might  purchase  any  other  class 
of  text-books.  The  same  court  had  pre- 
viously held  that  a  trustee  had  power  to 
purchase  a  number  of  dictionaries  for  the 
school;  and  in  distinguishing  the  two  cases, 
it  was  said :  "Blackboards,  charts,*  maps, 
tellurions,  and  dictionaries  are  a  class  of 
articles,  apparatus,  and  books  which  are 
not  required  for  each  individual  scholar, 
but  one  of  each  would  be  sufficient,  in  most 
instances,  for  the  whole  school,  and  could 


Detroit  in  no  event  has  poner  to  maJte 
purchaacB  of  high  ecbool  text-booka  for  re- 
sale to  individual  pupils  except  bj  virtue 
of  an  act  of  the  l^ielature,  expre«slj  grant- 
ing that  power. 

DilL  Mun.  Corp.  4th  ed.  g  U;  Atty.  Gen 
ex  re).  Kies  t.  Lowrej,  131  Mich.  039,  92 
N.  W.  289;  Board  of  Education  v.  Detroit, 
80  Mich.  548,  4S  N.  W.  685. 

The  "general  welfare"  clause  does  not  em- 
power the  Detroit  board  of  education  to 
purchase  high  school  textbooks,  and  resell 
them  at  a  profit  to  individual  pupila. 

EoDej  Creek  School  Twp.  v.  Barnes,  119 
Ind.  213,  21  N.  E.  747;  First  Nat.  Bank  v. 

be  used  bj  the  teacher   in   giving   instruc-  ' 

tiona  to  the  pupils.  No  person  being  re- 
quired to  furnish  auch  common  property  for 
the  benefit  of  the  whole  school,  thej  can 
only  be  supplied  by  the  ttuatees.  The  au- 
thority, certainly,  cannot  be  extended  to  the 


pra,  it  was  held  in  First  Nat.  Bunk  v.  Ad- 
ams School  Twp.  17  Ird.  App.  375,  46  N. 
E.  832,  that  a  school  trustee  had  no  au- 
thority to  purchase  "reading  circle"  books, 
which  the  court  aaid  of  necessity  were  for 
the  indiviiluol  use  of  the  pupila. 

And  in  First  Nat.  Bank  v.  Oaborne.  18 
Ind.  App.  442,  48  K.  E.  260,  it  was  held 
that  since  the  invalidity  of  township  war- 
rants issued  for  "reading  circle"  books  ap- 
peared upon  their  face,  a  school  trustee 
was  not  personally  liable  thereon,  although 
he  had  informed  plaintiff,  upon  his  contem- 
plated purchase  of  them,  that  they  were 
all  right. 

The  fact  that  text-booka  purchased  with- 
out authority  are  received  by  the  school 
authorities,  and  used  in  the  schools  under 
their  direction,  creates  no  liability  on  the 
part  of  the  school  township  to  p^  for  them. 
Honey  Creek  School  Twp.  v.  Bsmes,  su- 
pra. (In  this  connection  see  notes  to  Mc- 
Cormick  v.  Nilea  27  L.R,A.(N£.)  1117; 
Perry  Water,  Light  k  Ice  Co.  v.  Perry,  SB 
L.B.A.(N.S.)  72,  and  Laird  Norton  Yards 
T.  Rochester,  41  L.R.A.(N.S.)    473. 

A  board  of  education  has  no  power  to 
purchase  and  distribute  text-books  for  the 
free  use  of  all  the  pupils  of  certain  grades, 
without  reference  to  whether  the  parents 
of  the  children  are  financially  able  to  buy 
books,  under  enumerated  statutory  powers, 
among  which  are,  to  fumiah  schools  with 
necessary  fixtures,  furniture,  and  appara- 
tne,  to  prescribe  schoolbooks  and  studies,  and 
"(tenerally  to  have  and  possess  all  the 
rights,  powers,  and  authority  required  for 
the  proper  management  of  schools,  and  with 

Kwers  to  enact  such  ordinances  as  may 
deemed  necessary  and  expedient  for  such 
purpose."  Harris  v.  Kill,  108  III.  App.  305, 
45  L.R.A.{N.8.) 


Uarr  v.  Board  of  Education,  133  Mich.  681, 
96  N.  W.  746. 

The  purchase  and  resale  by  the  Detroit 
board  of  education  of  high  school  text-books 
to  individual  pupils  at  a  profit  is  the  exer- 
cise of  an  unconstitutional  power. 

Atty,  Gen.  ex  rel.  Barbour  v.  Pinyree 
(Owen  ex  rel.  Barbour  t.  Pingrcc)  120 
Mich.  650,  46  L.R.A.  407,  79  N.  W.  914; 
Cooley,  Const.  Lim.  7th  ed.  p.  184;  People 
ex  rel.  Detroit  A.  H.  R.  Go.  v.  Salem,  20 
Mich.  452,  4  Am.  Rep.  400;  Thomas  r. 
Port  Huron,  27  Mich.  320;  People  ex  rel. 
Bay  City  v.  SUte  Treasurer,  23  Mich.  4B0. 

While  the  question  was  not  directly  in- 
volved, the  court  indicated  that  there  might 
be  a  distinction  between  the  powers  of  the 
board  to  supply  free  textbooks  to  those 
too  poor  to  purchase  them,  and  to  all 
pupils,  witliout  reference  to  ability  to  pur- 

In  Board  of  Education  v.  Detroit,  SO 
Mich.  648,  45  N.  W.  585,  the  court  said: 
"It  has  never  been  claimed,  so  far  as  we 
are  aware,  that  school  boards  had  the  power 
to  furnifih  tree  text-books  except  by  vir- 
tue of  special  legiHlatiuni"  and  it  was  held 
that  where  the  board  did  not  comply  with 
the  proviaiona  of  tlie  free  text-booli  law  in 
submitting  the  question  of  free  text-booka 
to  a  vote  of  the  electors,  its  action  in  in- 
cluding an  item  for  text-books  in  the  es- 
timate of  the  amount  of  taxes  necessary 
for  the  support  of  the  public  schools  was 

It  baa  been  held  that  the  provision  of 
the  Michigan  free  text-book  law,  requiring 
that  "all  text-books  need  in  any  school  dia- 
trict  shall  be  uniform  in  any  one  subject," 
does  not  require  the  adoption  and  purchase 
of  all  the  text-books  of  one  author  in  a 
given  subject  for  the  different  grades,  but 
that  a  grammar  school  arithmetic  by  one 
author  and  a  primary  arithmetic  by  an- 
other might  be  adopted,  Atty.  Gen.  ex  rel. 
Marr  v.  Board  of  Education,  13.1  Mich.  681, 
Se   N.  W.  746. 

It  was  also  held  in  Atty.  Gen.  ex  rel. 
Marr  v.  Board  of  Education,  supra,  that 
the  purchase  by  a  board  of  education  of 
a  number  of  copies  of  an  arithmetic  for 
"supplementary  use,"  and  not  for  general 
uae  in  the  schools,  or  with  the  intention  of 
adopting  the  same,  as  authorized  by  stat- 
ute, was  illegal,  since  the  aole  authority  for 
auch  purchases  must  be  found  in  the  stat- 
uU. 

A  requirement  of  the  free  text-book  law 
that  books  once  adopted  shall  not  be  chan^^ed 
within  five  years,  being  for  the  protection 
of  the  public,  and  not  of  hookscllers,  does 
not  constitute  a  binding  contract  between 
a  board  of  education  and  book  publishers 
whose  booka  are  adopted,  that  the  book« 
'  shall  be  used  for  such  length  of  time.    Atty. 
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Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

A  resolution  of  the  board  of  education  of 
the  city  of  Detroit  instructed  the  secre- 
tary of  the  board  "to  purchase  a  supply  of 
such  higli  school  text-books  as  are  not  fur< 
nished  free,  on  the  usual  terms  on  which 
the  board  purchases  text-books,  suflicient 
to  supply  the  needs  of  high  school  pupils 
during  the  first  semester,  and  to  arrange 
for  the  sale  of  the  books  at  cost  to  high 
school  pupils;  the  secretary  to  act  in  con- 
junction with  the  superintendent  and  the 
committee  on  text-books  and  course  of  study 
and  finance."  Bids  for  books  to  be  fur- 
nished under  this  resolution  were  solicited. 
Asserting  that  the  board  of  education  baa 
no  power  to  engage  in  the  purchase  and  sale 
uf  text-books,  tlie  attorney  general,  upon  the 


relation  of  two  taxpayers  of  the  city,  who 
are  also  dealers  in  books,  filed  in  the  circuit 
court,  in  chancery,  a  bill  to  restrain  con- 
templated further  proceedings  in  accordance 
with  the  resolution.  An  issue  was  made  by 
answer  and  replication;  there  was  a  hear- 
ing at  which  testimony  was  taken  in  open 
court;  the  court  granted  the  permanent  in- 
junction prayed  for  in  the  bill;  and  the  de- 
fendants have  appealed  from  the  decree. 
The  question  presented  is  whether  the 
board  of  education  has  power  to  do  what 
the  resolution  contemplates  shall  be  done. 

It  is  conceded  that  the  defendant  board 
has  no  express  power  to  carry  out  its  reso- 
lution unless  it  is  conferred  in  the  follow- 
ing language  of  the  act  creating  the  school 
district:  *The  board  of  education  shall 
have  full  power  and  authority     ...     to 


Gen.  ex  rel.  Marr  v.  Board  of  Education, 
iupra. 

In  the  case  of  Wickersham's  Appeal,  1 
C*hester  Co.  Rep.  509,  it  was  held  that  al- 
though express  power  to  purchase  and  pay 
for  text-books  was  not  given  to  school  di- 
rectors, they  had  implied  power  under  a 
statute  authorizing  them  to  select  text-books 
in  difTerent  brandies,  which  alone  should  be 
used  in  the  schools,  and  to  pay  all  neces^ 
sary  expenses  of  the  schools,  "fhe  question 
was  treated  as  analogous  to  the  implied 
power  to  pay  teacliers'  salaries  and  for 
school  supplies  generally.  But  in  the  later 
cases  in  tlie  same  state,  Re  School  Directors' 
Accounts,  12  VV,  N.  C.  125,  and  Fitting  v. 
(ilassbrunner,  1  Pearson  (Pa.)  544,  it  was 
held  that  school  directors  did  not  have  im- 
plied power  to  purchase  text-books  at  the 
expense  of  the  school  district. 

By  statute  passed  in  Pennsylvania  in 
1893,  as  amended  in  1897,  it  was  provided 
that  school  directors  should  purchase  text- 
books for  use  in  the  public  schools,  out  of 
the  school  fund,  the  books  to  be  furnished 
free  to  tne  pupils. 

And  in  Roland  v.  Reading  School  Dist. 
161  Pa.  102,  28  Atl.  995,  it  was  held  that 
the  contract  between  a  book  dealer  and  a 
scYiool  committee  for  the  supply  of  free  text- 
books was  to  be  found  in  the  bid  of  the 
dealer  and  the  resolutions  of  the  commit- 
tee, accepting  it.  and  that  if  the  president 
of  the  committee,  without  authority, 
changed  the  contract,  so  as  to  allow  the 
book  dealer  a  percentage  above  the  cost 
price  for  an  additional  number  of  the  books, 
if  needed,  the  dealer  could  not  recover  for 
the  excess. 

In  Roland  v.  Reading  School  Dist.  161 
Pa.  106,  28  Atl.  1007,  it  was  held  that  the 
question  was  properly  submitted  to  the  jury 
whether,  by  tne  terms  of  the  contract  for 
free  text-books,  made  between  a  book  deal- 
er and  the  school  district,  the  former  un- 
dertook to  furnish  at  cost  additional  books 
of  a  different  kind  from  those  submitted 
in  the  list  to  the  dealer. 

In  Mitchell  v.  Kearns,  16  Pa.  Super.  Ct. 
357,  it  was  held  that  an  injunction  would 
45  L.R.A.(N.S.) 


be  granted  to  restrain  the  carrying  out  of 
a  contract  for  the  purchase  of  text-books, 
entered  into  by  a  part  of  the  directors,  with- 
out notice  to  the  other  directors,  since  th« 
making  of  the  contract,  involving  determi- 
nation of  the  kind  and  number  of  books  and 
prices  to  be  paid,  was  not  a  mere  minis- 
terial act,  altnough  at  a  previous  meeting 
the  board  had  by  resolution  voted  to  adopt 
the  series  of  books  in  ouestion. 

Under  statutory  authority  to  buy  text- 
books for  sale  to  pupils  at  cost,  and  to 
select  persons  to  keep  the  books  for  sale, 
a  school  board  has  no  power  to  pay  a  book- 
seller for  keeping  books  for  sale  which  it 
has  not  purchased,  but  which  he  procures 
from  the  publishers  under  an  arrangement 
between  them  and  the  board  to  supply  the 
books  to  scholars  at  specified  prices,  an& 
that  he  shall  sell  them  without  additional 
cost,  in  consideration  of  compensation  from 
the  board.  Ries  v.  Hemmer,  127  Iowa,  408, 
103  N.  W.  346.  It  was  said:  "It  is  plain- 
ly not  an  incidental  power  of  a  school  board, 
aside  from  express  statutory  authority,  to 
use  the  money  raised  by  taxation  for  school 
purposes  in  purchasing  books  for  scholars, 
or  paying  a  portion  of  the  price  which  they 
would  otherwise  be  required  to  pay  for  such 
books.  The  maintenance  of  public  schools 
does  not  necessarily  involve  the  furnishing 
of  schoolbooks  to  scholars;  nor  can  it  be 
implied  from  the  authority  to  maintain 
schools  that  a  school  board  may  compel  tax- 
payers in  general,  regardless  of  whether 
they  have  children  attending  the  schools, 
to  pay  taxes  for  the  purpose  not  only  of 
supporting  schools,  but  of  enabling  the  chil- 
dren who  attend  them  to  have  books  with- 
out cost,  or  at  a  lower  cost  than  that  at 
which  the  books  can  be  procured  without 
the  expenditure  of  public  money.  There- 
fore the  right  of  the  defendant  board  to 
contract  for  the  payment  of  money  from 
the  contingent  fund  to  secure  the  sale  of 
books  to  scholars  at  a  reduced  price  must 
depend  on  the  exercise  by  the  school  board 
of  the  authority  conferred  by  the  statute; 
for,  if  the  power  is  not  expressly  conferred, 
or  necessarily  implied  from  the  powers  that 
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make  by-laws  and  ordinances  .  .  .  rela- 
tive to  regulation  of  schools,  and  the  books 
to  be  used  therein;  .  .  .  relative  to 
anything  whatever  that  may  advance  the 
interests  of  education,  the  good  government 
and  prosperity  of  the  free  schools  in  said 
city,  and  the  welfare  of  the  public  concern- 
ing the  same."  Local  act  233,  Acts  1869, 
§  8.  Relying  upon  this,  defendants  also 
point  out  that  §  5  of  the  act  gives  to  the 
board  of  education  power  to  sell  and  convey 
real  and  personal  property  as  the  interest 
of  said  free  schools  may  require.  It  is  said, 
too,  that,  in  the  absence  of  express  power 
in  this  behalf,  power  to  do  what  the  board 
desires  to  do  may  fairly  be  implied,  and  that 
the  exercise  of  the  power  is  demanded  by 
the  circumstances  disclosed.  The  circum- 
stances  related   and   claimed   to   be  estab- 


lished by  proofs  are  that  there  are  5,600 
pupils  in  high  schools  in  Detroit;  the  num- 
ber increasing  at  the  rate  of  500  annually. 
Dealers  in  school  books  are  fewer  in  nuip- 
ber  than  formerly;  there  being  now  two 
dealers  where  in  former  years  there  were 
five.  The  large  majority  of  pupils  reside 
at  considerable  distances  from  the  book- 
stores of  the  city  at  which  text-books  have 
been  heretofore  obtained.  The  journey  from 
six  of  the  seven  high  schools  to  the  book- 
stores and  back  to  the  school  is  5  miles  long. 
The  books  required  are  not  always  obtain- 
able when  wanted,  the  local  dealers  order- 
ing an  inadequate  supply,  and  the  time  and 
money  spent  in  securing  the  books  is  con- 
siderable. The  prices  charged  by  local 
dealers  are  excessive,  and  the  board  of  edu- 
cation can  buy  and  sell  the  necessary  books 


» 
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are  conferred,  it  does  not  exist,  and  any 
fair  doubt  as  to  the  existence  of  the  power 
is  to  be  resolved  against  its  existence." 

It  was  also  held  in  Ries  v.  Hemmer,  su- 
pra, that  a  taxpayer  might  enjoin  payment 
of  the  stipulated  compensation  by  tne  board 
out  of  its  contingent  fund;  and  that  he  was 
not  estopped  by  reason  of  the  fact  that,  as 
a  rival  bookseller,  he  had  previously  been 
a  party  to  such  an  arrangement  with  the 
board. 

It  has  been  held  that  the  purchase  by  the 
superintendent  of  public  instruction  of  a 
sufHcient  number  of  copies  of  a  certain  his- 
torical book  to  supply  one  to  each  common- 
school  district  was  not  ^*in  aid  of  common 
schools"  within  the  meaning  of  a  constitu- 
tional provision  that  the  school  funds 
"shall  be  held  inviolate  for  the  purpose  of 
sustaining  a  system  of  common  schools, 
and  *'may  be  appropriated  in  aid  of  com 
mon  schools,  but  for  no  other  purpose;' 
and  that  therefore  the  act  of  the  legisla- 
ture directing  the  purchase  of  such  books, 
and  the  payment  therefor  out  of  school 
funds,  was  unconstitutional.  Collins  v. 
Henderson,  11  Bush,  74. 

Under  a  statutory  classification  of  school 
districts  into  common,  independent,  and 
special  districts,  a  statute  conferring  cer- 
tain powers  upon  school  boards,  among 
which  is  that  of  purchasing  text-books,  and 
providing  for  their  free  use  or  sale  to  the 
pupils  at  cost,  does  not  apply  to  a  city  con- 
stituting a  special  school  district,  with 
powers  inconsistent  with  those  named  in  the 
statute,  although  by  the  provisions  of  the 
city  charter  the  school  district  is  vested 
"with  all  the  powers  and  rights  specified 
in  any  general  law  of  the  state  ...  in 
relation  to  school  districts."  Schroeder  v. 
St.  Paul,  116  Minn.  222,  132  N.  W.  317. 
The  point  in  controversy,  however,  was  as 
to  a  provision  of  the  statute  forbidding  the 
change  of  adopted  books  during  a  certain 
period. 

Under  a  statute  authorizing  school  au- 
thorities to  furnish  temporary  aid  to  chil- 
dren whose  parents  are  too  poor  to  furnish 
necessary  books  for  attending  school,  and 
45  L.R.A.(N.S.) 


to  file  with  the  auditor  of  the  county  a 
list  of  the  children  so  aided,  and  providing 
that  the  county  commissioners  shall  inves- 
tigate the  cases  and  make  provision  for 
such  children,  to  enable  them  to  continue  in 
school,  mandamus  will  not  lie  to  compel 
the  county  authorities  to  make  such  pro- 
vision before  temporary  aid  has  been  ren- 
dered or  the  list  furnished.  Shelby  County 
Council  y.  Stete,  155  Ind.  216,  57  N.  E. 
712. 

It  has  been  held  that  a  statute  giving 
power  to  county  superintendents  to  pur- 
chase text-books  for  sale  to  pupils  at  cost, 
and  requiring  the  setting  aside  of  a  certain 
amount  of  public  school  funds  for  this  pur- 
pose, did  not,  on  the  theory  of  an  increase 
of  cost,  prevent  the  establishment  by  the 
state  board  of  education  of  a  state  deposit- 
ory for  distribution  of  books,  although  the 
contract  with  the  publishers  for  books  pro- 
vided for  a  10  per  cent  discount  to  the  state 
depository.  Duncan  v.  State  Bd.  of  Kdu.  74 
S.  C.  560,  54  S.  E.  700,  aflirmed  on  appeal 
in  78  S.  C.  227,  58  S.  K.  1095. 

A  statute  authorizing  the  school  authori- 
ties to  purchase  such  books  as  may  be  need- 
ed or  adopted  for  the  schools,  and  sell  or 
rent  them  to  the  patrons  and  pupils  at  a 
proper  charge,  does  not  authorize  such  au- 
thorities to  make  renting  of  the  books  a 
condition  precedent  to  admission  to  the 
schools;  but  children  whose  parents  supply 
them  with  the  necessary  books  are  entitled 
to  admission  without  payment  of  rental 
fees.  Mathis  v.  Gordv.  119*(Ja.  817,  47  S.  E. 
171.  Under  a  statute  providing  that  the 
school  committee  of  each  town  shall  pro- 
cure a  sufficient  supply  of- schoolbooks  at  the 
expense  of  the  town,  to  be  paid  for  out  of 
the  town  treasury,  the  committee  is  not  ob- 
liged to  contract  with  third  persons  for 
books  on  the  credit  of  the  town,  but  may 
make  themselves  creditors  by  purchasing 
and  paying  for  books  with  their  own  money, 
and  delivering  thom  to  the  scholars  at 
wholesale  prices.  Hartwell  v.  Littleton,  13 
Pick.  229. 

The  term  "schoolbooks"  in  a  statute  pro- 
viding   that    school    boards    may    furnish 
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BO  as  to  effect  a  considerable  saving  of 
money.  These  and  other  circumstances  and 
conditions  are  presented  to  support  the 
proposition  that  the  proposed  action  of  the 
board  of  education  is  in  the  interest  of  edu* 
cation,  the  prosperity  of  the  schools,  and 
the  welfare  of  the  public  concerning  the 
same. 

Broad  as  the  terms  employed  in  the  act 
are,  we  cannot  admit  that  what  is  proposed 
to  be  done  is  "anything  whatever  that  may 
advance  the  interests  of  education,  the  good 
government  and  prosperity  of  the  free 
schools  in  said  city,  and  the  welfare  of  the 
public  concerning  the  same,"  within  the 
meaning  and  purpose  of  the  statute.  It  is 
familiar  doctrine  that  school  districts  are 
state  agencies  with  limited  powers,  con- 
fined, generally,  to  those  expressly  enumer- 
ated and  those  necessary  implied.  And  al- 
though in  general  terms  powers  may  be 
broadly  given,  the  character  of  the  corpora- 
tion itself  and  the  purposes  for  which  it 
was  created  supply  limitations  in  view  of 
which  the  language  employed  must  be  read. 
Powers  could  not  be  conferred  in  broader 
terms  than  are  found  in  the  section  of  the 
act  which  has  been  referred  to.  And  yet  it 
is  apparent  that  the  power  to  make  by-laws 
and  ordinances  "relative  to  anything  what- 
ever that  may  advance  the  interests  of  edu- 
cation, the  good  government  and  prosperity 
of  the  free  schools  in  said  city,  and  the  wel- 
fare of  the  public  concerning  the  same,"  is 
variously  limited.  When  read  with  the  spe- 
cific enumeration  of  powers  otherwise  con- 
ferred in  the  act,  the  very  universality  of 
the  grant  is  itself  a  limitation  of  the  grant. 
It  may  be  admitted  that  this  general  giant 
of  power  takes  on  a  meaning  to-day,  and  has 
an  effect,  which  could  not  have  been  contem- 
plated by  the  legislature  which  enacted  the 


law.  Boards  of  education,  supported  by 
public  sentiment  and  interest,  now  commit 
school  districts  to  various  measures  and 
activities  which  our  fathers  would  have  re- 
garded as  revolutionary  and  intolerable. 
Measures  which  were  once  discarded,  if  they 
were  ever  considered  in  educational  affairs, 
are  demonstrably  efficient  in  advancing  the 
interests  of  education  generally.  Manual 
training  schools  and  domestic  science 
schools  are  examples  of  comparatively  new 
approved  departures  in  methods  of  public 
school  training.  Lumber  and  flour,  glue  and 
condiments,  are  materials  which  must  now 
be  purchased  by  the  school  board  along 
with  chalk  and  globes  and  maps.  Having 
power  to  prescribe  the  courses  of  study,  the 
board  has  authority,  undoubtedly,  to  pro- 
vide the  means  necessary  for  pursuing  the 
courses.  ICnabe  v.  Board  of  Education,  67 
Mich.  262,  34  N.  W.  568.  We  are  impressed, 
however,  that  the  grant  we  are  considering 
was  not  intended  to  empower  the  lx>ard  of 
education  of  the  city  of  Detroit  to  do  every- 
thing whatever  that  may  advance  the  inter- 
ests of  education  in  the  city  of  Detroit,  but 
only  such  things  as  it  may  do  without 
changing  its  character  as  a  board  of  edu- 
cation;  without,  for  example,  assuming  or 
taking  on  the  character  of  a  commercial 
or  trading  corporation.  Otherwise  the 
activities  of  the  board  may  occupy  the  al- 
most limitless  field  of  ascertaining  and 
correcting  influences  and  and  conditions 
which  retard  the  interests  of  education. 
The  reasons  which  are  urged  in  support  of 
the  exercise  of  greater  powers  than  are 
herein  indicated  should  be  urged  upon  the 
legislature. 

The  decree  of  the  court  below  is  affirmed. 
No  costs  of  this  appeal  are  awarded  to 
either  party. 


necessary  books  free  to  indigent  children 
has  been  construed  by  the  state  school  com- 
missioner to  include  copy  writing  books, 
pens,  ink,  paper,  and  pencil;  and  this  con- 
struction has  been  approved  by  the  court. 
Parker  v.  Board  of  Education,  12  Ohio  L. 
J.  188. 

A  school  board  has  no  power  to  purchase 
pencils,  copybooks,  and  other  writing  ma- 
terial for  free  distribution  and  use  by  the 
pupils  under  statutory  authority  to  build, 
repair,  and  furnish  schoolhouses,  purchase 
sites  therefor,  "and  make  all  other  provi- 
sions necessary  for  the  convenience  and 
prosperity  of  the  schools,"  and  to  deter- 
mine the  amount  of  money  necessary  to  be 
levied  for  the  purchase  of  sites,  and  erec- 
tion and  furnishing  of  schoolhouses,  "and 
for  other  school  expenses."     Ibid. 

A  statute  providing  that  each  board  of 
education  shall  establish  a  sufficient  num- 
ber of  schools  "to  provide  for  the  free  edu- 
cation of  the  youth  of  school  at^e  within  its 
district"  docs  not  authorize  the  board  to 
purchase  books  and  writing  materials  for 
free  distribution  and  use  by  the  pupils,  in 
45  L.R.A.(N.S.) 


order  to  comply  with  the  requirement  for 
"free  education."     Ibid. 

Under  a  statute  authorizing  school  direct- 
ors to  adopt  and  purchase  text-books  out 
of  the  contingent  fund,  but  that  "before 
purchasing  text-books"  the  directors  shall 
publish  notice,  receive  bids,  and  award  the 
contract  to  any  responsible  bidder  offering 
the  books  at  the  lowest  price,  considering 
quality,  etc.,  and  that  they  may  advise  in 
the  selection  with  school  superintendents, 
and  reject  any  and  all  bids,  the  adoption 
as  well  as  the  awarding  of  the  contract  of 
purchase  requires  compliance  with  the  stat- 
ute as  to  advertising  for  bids.  McNees  v. 
School  Twp.  133  Iowa,  120,  110  N.  W.  325. 

Where  there  are  no  available  funds  with 
which  a  school  board  may  purchase  text- 
books for  the  district,  although  they  are  by 
statute  authorized  to  purchase  books,  and 
it  is  made  their  duty  so  to  do,  a  writ  of 
mandamus  will  not  issue  against  them  to 
compel  the  purchase  of  books.  Farris  v. 
State,  46  Neb.  857,  65  N.  W.  890. 

R«  £•  H« 
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STATE  OF  NORTH  CAROLINA 

V. 

STERLING  FREEMAN,  Appt. 

{—  N.  C.  — ,  77  S.  E.  780.) 

Intoxicating  liquor  —  wrongful  sale  — 
prior  acquittal  —  effect. 

An  acquittal  of  the  charge  of  selling  in- 
toxicating liquor  to  a  certain  person  on  a 
specified  date  prevents  a  subsequent  prose- 
cution for  the  sale  of  liquor  to  the  same 
person  on  another  date  prior  to  the  first 
trial,  where  proof  of  tlie  date  of  sale  was 
not  necessary  to  conviction. 

(Clark,  Ch.  J.,  dissents.) 

(March  26,  ]913.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Franklin 
County  convicting  him  of  selling  intoxicat* 
ing  liquors  contrary  to  law.    Reversed. 

Statement  by  Allen,  J.: 

The  defendant  is  indicted  for  selling  1 
pint  of  spirituous  liquor  on  or  about  No- 
vember 15,  1911,  to  B.  H.  Meadows. 

It  was  admitted  on  the  trial  that  the 
defendant  had  been  acquitted  at  a  prior 
terra  of  court  upon  an  indictment  for  sell- 
ing 1  pint  of  spirituous  liquor  to  B.  H. 
Meadows  on  or  about  December  5,  1911. 

B.  H.  Meadows,  witness  for  the  state  and 
the  only  witness  examined,  testified  "that 
he  knew  the  defendant  Sterling  Freeman; 
that  they  worked  at  the  same  livery  stable 
during  the  fall  of  1910  and  the  spring  of 
1911;  that  the  defendant  would  frequently. 


Note.  —  Conviction  or  acqxixttal  of  sale 
of  liquor  as  a  bar  to  a  prosecution  for 
sales  made  prior  to  the  first  indict- 
ment. 

The  general  rule  seems  to  be  that  a  con- 
viction or  acquittal  on  a  charge  of  unlaw- 
fully selling  intoxicating  liquors  bars  a 
prosecution  for  any  sale  to  the  same  person 
for  which  a  conviction  mijrht  have  been  had 
under  the  indictment,  but  that  if  the  sales 
constitute  separate  and  distinct  offenses, 
conviction  or  acquittal  of  the  one  will  not 
bar  a  subsequent  prosecution  for  the  prior 
sale. 

Thus,  in  the  following  cases,  wherein  the 
rule  that  a  conviction  could  be  had  upon 
proof  of  an  unlawful  sale  or  sales  witliin 
the  statutory  period  before  the  finding  of 
the  indictment,  without  particularizing  any 
day  or  any  one  purchase,  was  adhered  to, 
it  was  held  that  a  conviction  for  an  illegal 
sale  of  intoxicating  liquor  within  such 
period  would  be  a  bar  to  a  second  convic- 
tion for  any  illegal  sale  to  the  same  person 
made  within  the  statutory  period  before 
the  first  indictment.  Olmstead  v.  State, 
92  Ala.  64,  9  So.  737,  quoted  in  State  v. 
Freeman;  Maher  v.  State,  53  Ga.  448.  21 
Am.  Rep.  269;  Reynolds  v.  State,  114  Ga. 
265,  48  S.  E.  234. 

And  this  has  been  held  to  be  the  rule, 
although  a  particular  time  was  specified  in 
the  indictment  under  which  the  conviction 
was  had,  where,  by  statute  or  under  the 
common-law  rule,  the  precise  time  at  which 
the  offense  was  committed  need  not  be 
stated,  and  under  the  indictment  proof  of 
the  former  oflfense  (the  one  for  which  the 
second  indictment  was  found),  which  was 
within  the  statutory  period  preceding  the 
first  indictment,  could  have  been  or  was 
made.  State  v.  Lavton,  25  Iowa,  193;  Shir- 
ley V.  Com.  143  Ky.   183,   136  S.  W.  227; 

State  V.  Stephens.  70  Mo.  App.  .554;  State  the  illegal  sale  and  illegal  keeping  of  in- 
V.  Tatman.  1.11  Mo.  App.  426.  132  S.  W.  '  toxicating  liquors)  ;  State  v.  Brown.  49  Vt. 
42.  And  in  McWilliams  v.  State,  110  Ga.  !  437  set  out  in  State  v.  Freeman,  holding 
290,  34  S.  E.  101 0.  it  was  held  generally  I  that  such  is  the  rule  at  least  so  far  as  they 
that  a  plea  of  conviction  for  an  illegal  sale  overlap,  but  not  as  to  sales  to  the  same 
45  L.R.A.(N.S.)  62 


of  intoxicating  liquors  to  a  certain  person 
upon  a  charge  general  in  its  terms  barred 
a  conviction  under  a  subsequent  general  in- 
dictment of  the  same  kind  in  which  the  date 
of  the  commission  of  the  alleged  sale  to 
the  same  person  was  laid  prior  to  the  find- 
ing of  the  first  indictment. 

So,  it  has  been  held  that  where  defend- 
ant has  been  convicted  of  making  an  unlaw- 
ful sale  of  liquor  within  a  given  time,  and 
the  state  did  not  elect  as  to  which  of  sev- 
eral alleged  unlawful  sales  it  relied  upon, 
the  conviction  was  a  bar  to  a  subsequent  in- 
dictment for  any  sale  to  the  same  party 
within  the  time  covered  by  the  first  in- 
dictment. State  V.  Nunnelly,  43  Ark.  68; 
Deshazo  v.  State,  65  Ark.  38^  44  S.  W.  453; 
Bryant  v.  State,  72  Ark.  419,  81  S.  W. 
234;  Piper  v.  State,  53  Tex.  Crim.  Rep. 
660,  110  S.  VV.  899;  Alexander  v.  State,  53 
Tex.  Crim.  Rep.  553,  110  S.  W.  918;  State 
V.  Smith,  22  Vt.  74. 

And  where  it  is  understood  that  an  in- 
dictment covers  all  offenses  for  selling  in- 
toxicating liquors  to  a  certain  person  be- 
fore a  specified  date  and  within  the  statu- 
tory period,  a  conviction  under  such  an  in- 
dictment has  been  held  to  bar  a  subsequent 
conviction  for  a  specific  sale  made  prior  to 
the  time  stated  in  the  first  indictment. 
State  v.  Sterrenberg,  69  Iowa,  544,  29  N. 
W.  457. 

And  where  the  periods  covered  by  in- 
dictments for  violation  of  the  liquor  laws 
overlap,  it  has  been  held  that  a  conviction 
under  one  of  the  indictments  bars  a  con- 
viction under  the  otlur,  the  reason  being 
that  the  facts  which  might  have  been  proved 
under  one  of  the  indictments  would  neces- 
sarily establish  guilt  under  the  other.  State 
V.  Brownrigg,  87  Me.  500,  33  Atl.  11;  Com. 
v.  Robinson,  126  Mass.  259,  30  Am.  Rep. 
874,  3  Am.  Crim.  Rep.  143  (indictments  for 
occupying  and  maintaining  a  tenement  for 
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at  request  of  witness,  go  out  and  buy  a 
bottle  of  whisky  for  witness;  that  he  would 
give  him  the  money,  and  defendant  would 
bring  him  back  the  bottle  of  whisky;  that 
he  did  not  know  where  defendant  got  the 
whisky;  that  this  continued  the  whole  time 
they  worked  together  at  the  stable;  that 
it  was  almost  an  evcry-day  occurrence;  that 
witness  did  not  know  of  the  source  from 
which  defendant  secured  the  whisky."  On 
cross-exam inat ion  he  stated  ''that  he  was 
a  witness  at  last  January  court  against 
defendant,  when  the  defendant  was  acquit- 
ted; that  he  testified  to  the  same  state  of 
facts  at  that  time  that  he  testified  in  this 
trial;  that  he  cannot  remember  the  exact 
date  of  any  particular  sale,  but  that  the 
defendant,  a  colored  man,  usually  drank 
out  of  the  same  bottle  with  the  witness." 

The  defendant  asked  the  court  to  charge 
that,  if  the  defendant  was  tried  at  January 
term  of  this  court  upon  the  same  state  of 
of  facts  as  at  this  term,  his  plea  of  former 
trial  and  acquittal  was  good.  The  court 
refused  to  give  this  charge,  and  defendant 
excepted.  Tliere  was  a  verdict  of  guilty, 
and  from  the  judgment  pronounced  thereon 
the  defendant  appealed. 

Mr.  W.  M.  Person  for  appellant. 

Messrs.  T,  W.  BIckott,  Attorney  Gen- 
eral, and  T.  H.  Calvert,  Assistant  Attor- 
ney General,  for  State: 

The  burden  of  proof  is  upon  the  defend- 


ant under  plea  of  former  acquittal  to  show 
that  he  had  been  formerly  acquitted  for  the 
identical  offense  in  law  and  in  fact. 

State  V.  White,  146  N.  C.  608,  60  S.  E. 
505;  Criminal  Law,  12  Cyc.  281;  State  v. 
Pianfetti,  79  Vt.  236,  65  Atl.  84,  9  Ann. 
Cas.  127. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

A  single  question  is  presented  by  this 
appeal,  and  that  is  as  to  the  right  of  th« 
defendant  to  have  the  instruction  prayed 
for  given  upon  the  plea  of  former  acquittal. 
There  are  certain  principles  bearing  upon 
this  question  upon  which  there  is  no  differ- 
ence of  opinion: 

(1)  That  a  person  cannot  be  tried  twice 
for  the  the  same  offense. 

(2)  That  the  offenses  are  not  the  same 
if,  upon  the  trial  of  one,  proof  of  an  addi< 
tional  fact  is  required  which  is  not  neees- 
sary  to  be  proven  in  the  trial  of  the  other, 
although  some  of  the  same  acts  may  be 
necessary  to  be  proven  in  the  trial  of  each. 

t3)  That,  if  tlie  violation  of  law  is  not 
continuous  in  its  nature,  separate  indict* 
ments  may  be  maintained  for  each  violation, 
and  under  indictments  for  selling  intoxicat- 
ing liquors  one  may  be  prosecuted  and  con- 
victed for  each  separate  sale  made  to  the 
same  person,  and  whether  made  on  the 
same  or  different  days. 
I      (4)  That  upon  the  trial  of  such  indict- 


person,  which  might  have  been,  but  were 
not  shown  by  the  record.  But  see  Com.  v. 
Hanley,  140  Mass.  457,  5  N.  E.  468,  wherein 
it  was  held  that  an  acquittal  of  the  charge 
of  keeping  intoxicating  liquors  for  sale  on 
a  specific  day  did  not  conclusively  bar  a 
prosecution  for  illegally  keeping  such  li- 
quors for  a  period  including  such  specific 
date,  but  that  it  was  merelv  evidence  to  be 
considered  bv  the  jurv.  But  it  was  subse- 
quently  hold  in  Massachusetts  that  an  ac- 
quittal of  the  charge  of  unlawfully  exposing 
intoxicating  liquors  for  sale  during  a  cer- 
tain period  barred  a  transaction  for  unlaw- 
fully exposing  such  liquors  for  sale  on  a 
spocific  day  within  the  time  covered  by  the 
indictment  upon  which  the  defendant  was 
acquitted.  Com.  v.  Goulet,  160  Mass.  276, 
3;-)  N.  E.  780. 

And  in  Mississippi  it  has  been  expressly 
provided  by  statute  that  "on  the  trial  of 
all  proRerntions  for  the  violation  of  law 
by  the  sale  or  givin,^  away  of  liquors,  bit- 
ters, or  drinks,  the  state  shall  not  be  con- 
fined to  the  proof  of  a  single  violation,  but 
mav  cive  evidence  in  anv  one  or  more  of- 
fenses  of  tlio  same  character  committed  an- 
terior to  the  day  laid  in  the  indictment  or 
in  the  atTidavit,  and  not  barred  by  the  stat- 
ute of  limitations:  but  in  such  case,  after 
conviction  or  acquittal  on  the  merits,  the 
accused  shall  not  again  be  liable  to  prose- 
cution for  anv  offense  of  the  same  charac- 
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ter  committed  anterior  to  the  day  laid  in 
the  indictment  or  in  the  affidavit."  See 
King  V.  State,  99  Miss.  23,  54  So.  657,  hold- 
ing that  under  such  statute  the  state  can- 
not prove  more  than  one  sale  to  the  same 
person,  and  then  elect  which  sale  to  ask 
a  conviction  on,  and  subsequently  prosecute 
for  the  sale  proven  but  not  relied  upon; 
and  Williams  ▼.  State,  —  Miss.  — ,  69 
So.  87. 

But  where  a  defendant  has  been  con- 
victed of  a  specific  unlawful  sale  laid  in 
an  indictment,  the  conviction  has  been  held 
not  to  sustain  a  plea  of  former  conviction 
in  bar  of  another  indictment  for  a  specific 
sale  to  the  same  person  made  prior  to  the 
sale  for  which  the  first  conviction  was  had, 
at  least  in  the  absence  of  proof  by  the  de- 
fendant that  the  indictments  were  for  the 
same  offense.  State  v.  Blahut,  48  Ark,  34, 
2  S.  W.  190;  Shirley  v.  Com.  143  Ky.  183, 
136  S.  W.  227  {dictum) ;  People  v.  Gault, 
104  Mich.  675,  62  N.  W.  724;  State  v.  Pian- 
fetti,  79  Vt.  236,  65  Atl.  84,  9  Ann.  Cas. 
127,  referred  to  in  State  v.  Freema:?.  So, 
in  People  v.  Sinell,  131  N.  Y.  571,  30  N. 
E.  47,  it  was  held,  under  a  statute  making 
unlicensed  sales  of  intoxicating  liquors 
separate  offenses,  that  an  acquitUil  on  the 
charge  of  unlawifuUy  selling  on  and  after 
a  certain  date  was  no  bar  to  a  conviction 
under  an  indictment  for  an  unlawful  sale 
made  prior  to  the  sales  covered  by  the  in- 
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ment  the  state  may  offer  evidence  of  more 
than  one  sale  to  the  same  person,  and  the 
defendant  cannot  compel  an  election,  and 
that  it  is  within  the  discretion  of  the  court 
to  deny  or  allow  the  motion  to  elect. 

(5)  That  the  allegation  in  the  indict- 
ment as  to  the  time  of  sale  is  immaterial, 
and  a  conviction  may  be  sustained  upon 
proof  of  a  sale  to  the  person  named  at  any 
time  within  two  years  prior  to  the  finding 
of  the  presentment,  if  there  is  one,  and,  if 
not,  then  within  two  years  prior  to  the 
finding  of  the  indictment. 

(6)  That  the  burden  is  on  the  defendant 
to  sustain  his  plea  of  former  acquittal  or 
former  conviction,  by  the  preponderance 
of  the  evidence. 

(7)  That  the  defendant  may  introduce 
evidence  to  prove  his  plea,  or  he  may  rely 
on   the   evidence   introduced   by   the   state. 

The  point  of  divergence  is  as  to  the 
meaning  of  the  term  "same  offense,"  and 
as  to  what  must  be  proven  to  sustain  the 
plea.  "The  true  criterion,"  said  Nash,  Ch. 
J.,  in  State  v.  Birmingham,  44  N.  C.  (Bus- 
bee,  L.)  122,  "by  which  the  question  is  to 
be  decided  is  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would 
have  been  sufficient  to  convict  the  defendant 
on  the  first."  Ruffin,  J.,  says,  in  State  v. 
Nash,  86  N.  G.  651,  41  Am.  Rep.  472: 
"The.  true  test  is  as  stated  in  Rex  v.  Van- 
dercomb:  Could  the  defendant  have  been 
convicted   upon   the  first   indictment   upon 


proof  of  the  facts,  not  as  brought  forward 
in  evidence,  but  as  alleged  in  the  record  of 
the  second?"  This  principle  is  quoted  by 
Justice  Walker  in  State  v.  Hankins,  136 
N.  C.  622,  48  S.  E.  594,  and  he  proceeds 
to  show  that  it  unjustly  restricts  the  rights 
of  the  defendant.  He  says:  "The  true 
principle  by  which  to  test  the  sufficiency  of 
the  plea  of  former  acquittal  as  a  bar  is 
said  to  be  this:  Unless  the  first  indictment 
was  such  as  that  the  defendant  might  have 
been  convicted  upon  it  by  proof  of  the 
facts  contained  in  the  second,  an  acquittal 
on  the  first  can  be  no  bar  to  the  second. 
Rex  v.  Vandercomb,  2  Leach,  C.  L.  716; 
State  V.  Birmingham,  44  N.  C.  (Busbee, 
L.)  120;  State  v.  Nash,  supra;  State  v. 
Williams,  94  N.  C.  891.  This  statement  of 
the  principle  (wliich  was  taken  from  the 
opinion  of  Justice  Buller  in  Rex  v.  Vander- 
comb) has,  we  think,  been  justly  criticized, 
as  it  may  exclude  the  right  of  the  defendant 
by  proof  of  facts  other  than  those  alleged 
in  the  second  indictment  to  show  the 
identity  of  the  two  offenses,  and  it  has  been 
suggested  that  the  rule  should  be  that,  un- 
less the  evidence  as  brought  forward  to 
prove  the  allegations  of  the  second  indict- 
ment would  be  sufficient  to  convict  upon 
the  first,  the  plea  of  former  acquittal  or 
conviction  should  not  avail  the  defendant 
(State  V.  Nash,  86  N.  €.  at  page  656),  but 
this  would  not  remove  the  fault,  unless  the 
rule  is  further  extended  so  as,  in  terms,  to 


dictment  upon  which  the  acquittal  was  had. 
And  again,  in  Brinkley  v.  State,  125  Tenn. 
371,  143  S.  W.  1120,  under  a  statute  mak- 
ing each  day  of  a  violation  of  a  certain 
liquor  law  a  separate  offense,  it  was  hold 
that  an  acquittal  of  the  charge  of  having 
violated  such  liquor  law  between  certain 
dates  constituted  no  bar  to  a  prosecution 
for  having  violated  it  on  another  day  previ- 
ous to  the  acquittal,  but  not  included  in  the 
period  covered  by  the  first  indictment.  And 
in  Robinson  v.  Stf^te,  53  Tex.  Crim.  Rep. 
665,  110  S.  W.  908,  it  was  held  that  sepa- 
rate and  distinct  unlawful  sales,  although 
made  on  the  same  day  and  to  the  same  per- 
son, were  both  subjects  of  prosecution,  and 
that  a  conviction  of  one  would  not  bar  a 
prosecution  for  the  other. 

And  a  conclusion  similar  to  that  stated 
in  the  cases  in  the  next  preceding  para- 
graph was  reached  in  State  v.  Shafer,  20 
Kan.  226,  wherein  defendant  pleaded  guilty 
to  an  offense  alleged  to  have  been  com- 
mitted on  a  day  named,  and  was  sentenced 
therefor  without  the  taking  of  testimony, 
the  court  saying  that  in  such  case  such  pica 
will  not  be  considered  as  made  to  the  of- 
ionse  committed  on  the  very  day  named  in 
the  indictment,  and  that  the  conviction 
would  not  bar  a  subaequont  prosecution  for 
an  offense  committed  on  anotlier  day  previ- 
ous to  the  finding  of  the  indictment,  even 
45  J..H,A,(N.S,) 


though  proof  of  such  unlawful  sale  could 
have  been  made  upon  the  trial  of  an  issue 
joined  upon  a  plea  of  not  guilty  of  the  of- 
fense laid  in  the  first  indictment. 

And  see  Com.  v.  Cain,  14  Gray,  9,  where- 
in it  was  held  that  one  may  be  convicted 
at  the  same  term  of  court  of  being  a  com- 
mon seller  of  intoxicating  liquors,  upon 
two  indictments  covering  successive  periods 
which  do  not  overlap  and  the  last  of  which 
expired  before  the  finding  of  either  indict- 
ment, under  a  statute  providing  that  two  or 
more  acts  of  violation  of  the  provisions  of 
the  act  relating  to  common  selling  of  in- 
toxicating liquors  may  be  alleged  in  the 
same  indictment,  and  be  tried  at  the  same 
term,  and  be  punished  as  if  on  successive 
convictions  on  separate  indictments.  And 
to  the  same  effect  is  the  holding  in  Com.  v. 
Connors,  116  Mass.  35,  wherein  the  indict- 
ments were  for  keeping  and  maintaining  a 
tenement  for  the  illegal  sale  of  intoxicat- 
ing liquors. 

Of  course,  where  the  sales  are  separate 
offenses  because  of  having  been  made  to 
different  persons,  a  conviction  on  a  charge 
of  having  illegally  sold  intoxicating  liquors 
to  one  person  does  not  bar  a  prosecution 
for  a  prior  illegal  sale  to  another  person. 
Harris  v.  State,  50  Tox.  Crim.  Rep.  411,  97 
S.  W.  704;  State  v.  Caasety,  1  Rich.  L.  90. 
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include  the  right  of  the  defendant  to  prove 
the  identity  of  the  offenses  charged  in  the 
two  indictments,  which  miglit  otherwise  ap- 
pear to  he  different.  In  order  to  support 
a  plea  of  former  acquittal,  it  is  not  always 
sufficient  that  the  two  prosecutions  shall 
grow  out  of  the  same  transactions;  but 
they  must  be  for  the  same  offense;  the  same 
both  in  law  and  fact."  In  12  Cyc.  280,  the 
author  says  that  *'a  test  almost  universally 
applied  to  determine  the  identity  of  the 
offenses  is  to  ascertain  the  identity  in  char- 
acter and  effect  of  the  evidence  in  both 
cases." 

If  we  adopt  either  rule,  the  defendant  was 
entitled  to  the  instruction  prayed  for.  Test- 
ed by  the  first,  and  keeping  in  mind,  as 
said  in  State  v.  White,  146  N.  C.  609,  60 
S.  E.  505,  **that  the  date  charged  in  the 
bill  is  immaterial,"  and  that  each  indict- 
ment charges  the  sale  of  1  pint  of  spiritu-  > 
ous  liquor  to  B.  H.  ^leadows,  it  cannot  be 
questioned  that  "the  evidence  necessary  to 
support  the  second  indictment  would  have 
been  sufficient  to  convict  the  defendant  on 
the  first."  Tested  by  the  second,  which  re- 
quires identity  of  the  offense  "in  law  and 
in  fact,"  or  by  the  third,  which  requires 
identity  of  evidence,  and  the  same  result 
follows,  as  the  law  was  the  same  under 
both  indictments,  the  indictments  identical, 
and  the  only  witness  introduced  by  the  state 
said  "that  he  testified  to  the  same  state  of 
facts  at  that  time  (the  former  trial)  as  he 
testified  in  this  trial."  It  may  be  that  the 
defendant  is  guilty  of  100  violations  of 
law.  If  so,  he  ought  to  have  been  con- 
victed on  the  first  trial,  but,  in  fact,  only 
one  transaction  was  proven,  as  the  witness 
for  the  state  testified  that  he  could  not 
remember  the  date  of  any  sale.  The  state 
has  had  the  advantage  of  offering  all  the 
evidence  in  its  posjsession  against  the  de- 
fendant, has  not  been  required  to  give  dates 
of  sale  so  that  the  defendant  might  be  able 
to  defend,  and  this  evidence  lias  been  passed 
upon  by  twelve  "good  and  lawful  men,"  and 
the  state  ought  not  now  to  be  permitted 
to  try  the  same  defendant  on  another  in- 
dictment  charging  the  same  offense  and  on 
the  same  evidence. 

The  case  of  Olmstead  v.  State,  92  Ala.  64, 
9  So.  737|  is  so  much  like  this  that 
we  quote  from  it  at  some  length:  "Appel- 
lant was  convicted  under  an  indictment 
which  charged  him  with  selling  vinous, 
spirituous,  and  malt  liquors  without  a  li- 
cense and  contrarv  to  law.  The  evidence 
was  that  of  one  witness,  to  the  effect  that 
he  had  often,  within  twelve  months  before 
the  finding  of  the  indictment,  bought  a 
quart  of  beer  from  the  defendant  at  the 
latter's  place  of  business  in  Anniston,  and 
drank  it  on  the  premises:  that  he  could  not 
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recall   any   particular   time   that   be  made 
such  a  purchase,  or  who  was  present,  though 
he  usually  went  there  with   a  friend,  but 
that   he  had  made  such    purchases   during 
ever>'  month  in  the  year,  and  did  not  re- 
member about  any  particular  sale,  and  that 
he  did  not  and  bad  not  testified  to  any  par- 
ticular  sale,    but   be   remembered    that  he 
had  so  bought  beer,  which  he  drank  on  the 
premises,  at  some  one  time  within  twelve 
months  before  the  finding  of  the  indictment. 
At  defendant's  request,  the  court   charged 
the  jury  that,     *.     .     .     if  the  evidence  is 
so  uncertain  that  the  jury  cannot  find  be- 
yond a  reasonable  doubt  a  particular  sale 
by  the  defendant,  they  must  acquit  the  de- 
fendant.'    Having    given    this    charge,    the 
court  further  told  the  jury,  by  way  of  ex- 
planation,  that   'if   they   believe    from   the 
evidence  that  the  defendant  sold  beer  with- 
in twelve  months  before  the  finding  of  the 
indictment,  this  would  be  such  a   particu- 
lar sale  as  would   authorize   a   verdict  of 
guilty.' "    And    the    court,    among     other 
things,  said:      "While  the  evidence   is  not 
limited  to  any  one  sale,  yet,  if  belieTed  by 
the  jury,  it  showed  at  least  one  sale  within 
the  year.     ...     If  defendant  should  be 
again  indicted,  no  conviction  could  be  had 
on  evidence  that  he  sold  a  quart   of  beer 
to  this  witness,  the  same  being  drunk  on 
the  premises  at  any  time  within  a  year  be- 
fore the  finding  of  the  present  indictment. 
I*hi8  is  the  broadest  protection  to  him,  and 
demonstrates  the  fallacy  of  the  charge  re- 
quested.       State  V.  Sterrenberg,   69   Iowa, 
544,  29  N.  W.  457;  State  v.  Nunnelly,  43 
Ark.   68."     In  the  Pianfetti   Case,    79  Vt 
236,  65  Atl.  84,  9  Ann.  Cas.  127,  there  were 
six  counts  in  the  first  indictment,  charging 
illegal  sales  on  May  20,  21,  22,  23,  and  24, 
1904,  and  on  June  1,  1904,  and  two  counts 
charging  keeping  for  sale  on  January  1  and 
June    1,    1904.     In    the   second    indictment 
there    were    four    counts,    charging    illegal 
sale  on  February  1,   10,   15-,   and    April  1. 
1005,   and   a   fifth    count,   charging    ill^al 
sales  at  different  times.     To  this    last  in- 
dictment the   defendant   pleaded   guilty  of 
two  offenses,  and  paid  the  fine  imposed,  and, 
when  put  on  trial  on  the  first  indictment, 
he  entered  the  plea  of  former   conviction. 
He  introduced  no  evidence  as  to  the  identi- 
ty of  the  offenses,  but  relied  on  the  record, 
and  the  court  properly  held  that  the  plea 
was    not    sustained.     The    court,    however, 
cites  State  v.  Brown,  49  Vt.  437,  and  savs: 
"That  a  conviction  or  acquittal  only  bars 
such  offenses  as  were  put  in  issue  on  the 
former  trial  is  abundantly  shown  bv  State 
v.  Brown,  supra.     In  that  case  the  respond- 
ent offered  in  evidence  a  certified  copy  of 
the  record  of  his  acquittal,  and   requested 
the  court  to  charge  that  that  the  acquittal 
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shown  thereby  was  a  bar  to  a  conviction 
for  the  same  offense  as  tried  and  determined 
in  that  case,  and  for  all  offenses  committed 
prior  to  the  day  of  the  exhibition  of  the 
complaint  in  that  case.  It  was  held  that 
the  acquittal  barred  all  the  offenses  put  in 
issue  in  the  former  case,  but  did  not  bar 
such  offenses  as  might  have  been,  but  were 
not  shown  by  the  record  or  otherwise  to 
have  been,  put  in  issue  in  the  former  case." 
The  proposition  discussed  seems  to  us  so 
clear  upon  principle  of  right  and  reason  and 
upon  authority  that  we  would  have  thought 
it  sufficient  to  state  it,  if  it  had  not  been 
questioned  by  the  chief  justice  of  thif>  court. 
If  the  conclusion  we  have  reached  is  not 
sound,  the  defendant  can  be  tried  indefinite- 
ly on  the  same  evidence  upon  successive 
bills  until  a  jury  can  be  found  who  will 
convict. 

A  new  trial  is  ordered  for  refusal  to  give 
the  instructions  set  out. 

Clark,  Ch.  J.,  dissenting: 

The  defendant  was  convicted  of  the  il- 
legal sale  of  intoxicating  liquor.  This  is 
not  a  continuous  offense,  but  each  sale  is 
a  separate  and  distinct  violation  of  law. 
The  uncontradicted  evidence  was  that  the 
defendant  sold  intoxicating  liquor  during 
the  fall  of  1910,  and  the  spring  of  1911; 
that  it  was  "an  almost  every-day  occur- 
rence." A  former  jury  found  the  defend- 
ant "not  guilty"  on  a  charge  of  selling  "on 
or  about  December  6,  lOlO."  This  jury 
have  found  him  "guilty"  on  a  charge  of 
selling  "on  or  about  November  16,  1910." 
The  court  is  now  asked  to  hold  as  a  mat- 
ter of  law,  without  any  evidence  to  support 
it,  that  the  sale  which  the  jury  found  the 
defendant  did  not  make  on  December  5th 
is  the  identical  one  (out  of  100  which  the 
defendant  made)  which  this  jury  finds  the 
defendant  did  make  on  November  loth. 
Two  juries  have  said  that  the  two  sales 
alleged  were  not  on  the  same  occasion;  for 
the  first  jury  found  he  did  not  make  it 
at  the  time  for  which  he  was  then  tried,  and 
the  last  jury  said  he  was  guilty  on  the 
occasion  for  which  they  tried  him.  How 
can  this  court  sav  otherwise?    There  is  no 

ft 

evidence  to  justify  such  conclusion. 

The  defendant  offered  no  evidence  to  show 
the  the  acquittal  was  for  the  same  time, 
t.  e.,  for  the  "same  transaction"  of  which 
he  is  now  convicted.  The  true  rule  is  as 
stated  in  State  v.  Brown,  49  Vt.  437,  cited 
in  the  opinion  of  Allen,  J.,  in  this  case, 
that  an  "acquittal  barred  all  the  offenses 
put  in  issue  in  the  former  case,  but  did  not 
bar  such  offenses  as  misht  have  been  but 
were  not  shown  bv  the  record  or  otherwise 
to  have  been  put  in  issue  in  the  former 
case."  There  was  but  one  sale  in  issue  in 
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the  former  indictment  against  Freeman,  and 
it  is  not  shown  bv  the  record  that  it  was 
for  any  other  occasion  than  the  one  charjred 
in  the  bill  of  indictment  to  have  been  made 
"on    or    about   December    5,    1910."     It    is 
true   that,    if   some   other   time   than   that 
charged   had   been   put    in   issue,    it   would 
have    been    sufficient    notwithstanding    the 
date  charged   in  the  indictment.     But  the 
defendant,  upon  whom  rests  the  burden  of 
proof,  has  not  shown  that  the  occasion  for 
which   he   was   acquitted   occurred   on   any 
other  date  than  that  charged,  and  the  only 
thing  that  appears  of  record  is  the  charge 
of  that  date  and  a  verdict  of  guilty  thereon. 
This  is  probably  the  first  time  that  a  de- 
fendant  in  any  court  has  contended  that, 
because   the    evidence    shows    that    he    has 
broken  the   law  on  probably   100  separate 
occasions,  and  has  been  acquitted  as  to  one 
occasion,  that  therefore  he  is  pardoned  as 
to  all  the  rest,  unless  the  state  shall  show 
for  which  particular  sale  he  was  acquitted. 
All  the  authorities,  as  well  as  the  reason 
of  the  thing,  are  to  the  contrary,  and  that 
the  defendant  must  show  that  the  charge  on 
which  he  is  tried  was  the  identical  one  for 
which    he   was   convicted   or   acquitted   be- 
fore. State  V.  Ellsworth,  131  N.  C.  773,  92 
Am.  St.  Rep.  790,  42  S.  E.  699;   State  v. 
White,  146  N.  C.  608,  60  S.  E.  505;  State 
V.  Cale,  150  N.  C.  805,  134  Am.  St.  Rep. 
957,  63  S.  E.  958;   12  Cyc.  368.       The  of- 
fense is  not  a  continuous  one,  and  the  bur- 
den is  upon  him,  and  not  upon  the  state, 
to  show  that  he  has  been  twice  charged  for 
the  identical  offense, — identical  in  fact,  and 
not  merely  identical  in  the  nature  of  the 
offense.     The  "multitude  of  his  sins"  does 
not  change  the  burden  of  the  proof  in  such 
case  to  the  state.     Their  number  cannot  be 
"imputed  to  him  for  righteousness."      "An 
acquittal  or  a  conviction  of  a  crime  is  no 
bar  to  a  subsequent  indictment  for  the  same 
offense  or  the  same  species  of  crime,  where 
the  latter  is  alleged  to  have  been  committed 
at   a   different   date   from   that   previously 
tried,    unless    the    offense    is    continuous." 
Criminal   Law,   12   Cyc.  281.     Tlie  general 
rule  that  in  a  criminal  prosecution,  where 
the  respondent  relies  upon  a  plea  of  former 
conviction  for  the  same  offense,  "if  the  same 
evidence    required    to    support    the    crime 
charged  in  the  one  case  will  warrant  a  con- 
viction   in   the   other,   the   identity  of  the 
offenses  is  established,"  does  not  applv  in 
prosecutions   for   offenses   which,    by   their 
nature,    are    capable    of    repetition;    each 
specific  act  being  a  distinct  offense,  as  the 
illegal  selling  of  intoxicating  liquor.       In 
prosecutions  for  such  crimes,  no  presump- 
tion  of   identity  will   arise  from   the  fact 
that    evidence    sufficient    to    convict    under 
one   will   warrant   a   conviction   under   the 
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other.  State  v.  Pianfetti,  79  Vt.  236,  65 
Atl.  84,  9  Ann.  Gas.  127.  In  that  case  the 
court  said:  "But  it  is  held  that  in  prose- 
cutions of  oflTcnses  which  from  their  na- 
ture are  capable  of  repetition  (and  it  mi<;ht 
be  added  in  common  experience  are  usual!}' 
many  times  repeated),  each  separate  act 
being  a  distinct  and  substantive  offense, 
this  test  is  not  applicable,  and  that  no  pre- 
sumption of  identity  will  arise  from  the 
fact  that  evidence  sufficient  to  convict  under 
one  would  warrant  a  conviction  under  the 
other.  In  such  cases  the  respondent  must 
show  affirmatively  by  proof  outside  the 
record  that  the  offenses  are  one  and  the 
same."  No  proof  whatever  to  that  effect 
has  been  offered  in  this  case.  The  state 
herein  charf^ed  a  different  date  of  the  of- 
fense from  tl*at  charged  in  the  record  as 
the  date  of  the  sale  for  which  the  defend- 
ant was  acquitted.  The  jury  has  convicted 
the  defendant  of  the  sale  herein  charged. 
He  has  offered  no  proof  tending  to  show 
tliat  the  two  charged  were  for  sales  on  the 
same  occasion,  and  the  judge  properly  re- 
fused to  charge,  as  requested,  that  the  bur- 
den was  on  the  state  to  negative  the  identi- 
ty of  the  two  sales.  The  plea  of  "former 
acquittal"  or  of  "former  conviction"  is  a 
defense,  the  burden  of  proving  which  al- 
ways rests  on  the  defendant. 

The  proposition  that  the  more  guilty  an 
offender  is  shown  to  be  the  more  absolutely 
innocent  he  is,  is  a  paradox  that  cannot 
be  sustained  either  in  logic,  in  law,  or  in 
morals.  Proof  of  one  hundred  offenses  can- 
not be  turned  into  proof  of  innocence  by 
showing  one  acquittal  for  the  offense  on 
one  occasion  which  the  defendant  does  not 
identify. 
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RE  ESTATE  OF  ELIZABETH  H.  PHIL- 
LIPS, Deceased. 


APPEAL  OF  FIDELITY  TITLE  &  TRUST 
COMPANY,  Admr.,  etc.,  of  William  Hale, 
Deceased. 

(238  Pa.  423,  86  Atl.  289.) 

Insurance  —  assignment  of  policy  —  In- 
terest. 

1.  A  policy  of  life  insurance  taken  by  a 
man  upon  his  own  life  for  the  benefit  of 


his  sister  and  assigned  to  her  absolutely 
may  be  enforced  by  ner  whether  she  has  an 
insurable  interest  in  his  life  or  not. 

Same  —  insurable     interest  —  life     off 
brother. 

2.  A  woman  has  an  insurable  interest  in 
the  life  of  her  brother,  although  she  la 
married,  and  not  dependent  on  him  for  sup- 
port. 

(January  6,   1913.) 

APPEAL  by  the  administrator  of  the 
estate  of  William  Hale,  deceased,  from 
a  decree  of  the  Orphan's  Court  of  All^heny 
County  distributing  the  proceeds  of  a  life 
insurance  policy  to  the  representatives  of 
Ins  sister.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  H.  Ludlow  and 
Dalzell,  Fisher,  A  Hawkins,  for  appel- 
lant: 

The  offer  to  show  that  the  assignment, 
absolute  in  form,  was  merely  given  as  col- 
lateral, does  not  come  within  the  parol  evi- 
dence rule. 

Leas  V.  James,  10  Serg.  ft  R.  315;  Keller 
v.  Leib,  1  Penr.  &  W.  220;  Cooke,  Life  Ins. 
p.  119,  note;  Cunningham  v.  Smith,  70  Pa. 
450;  Page  v.  Burnstine,  102  U.  S.  664,  26 
L.  ed.  268;  Damron  ▼.  Penn  Mut.  L.  Ins. 
Co.  99  Ind.  478. 

The  assignment  violates  the  law  with 
reference  to  wagering  contracts. 

Downey  v.  Hoffer,  110  Pa.  109,  20  AtL 
655;  Ruth  v.  Katterman,  112  Pa.  261,  3 
Atl.  833;  Vanormer  v.  Hornberger,  142 
Pa.  575,  21  Atl.  887;  Carpenter  v.  United 
States  L.  Ins.  Co.  161  Pa.  9,  23  L.R.A. 
571,  41  Am.  St.  Rep.  880,  28  Atl.  943;  Riner 
v.  Riner,  166  Pa.  017,  45  Am.  St.  Rep.  693, 
31  Atl.  347;  Light  v.  Lauser,  174  Pa.  608, 
34  Atl.  350;  Hendricks  v.  Reeves,  2  Pa. 
Super.  Ct.  545 ;  Sargent  v.  Hancock  Mut.  L. 
Ins.  Co.  49  Pa.  Super.  Ct.  239;  Vance,  Ins. 
1904,  pp.  129-136;  Taussig  v.  United 
Security  L.  Ins.  &  T.  Co.  231  Pa.  16,  79  Atl. 
810;  Mullen  v.  Union  Cent.  L.  Ins.  Co. 
182  Pa.  150,  37  Atl.  988;  Keystone  Mut. 
Asso.  V.  Beaverson,  16  W.  N.  C.  188; 
Corson's  Appeal,  113  Pa.  438,  57  Am.  Rep. 
479,  6  Atl.  213;  Early  v.  Metropolitan  L. 
Ins.  Co.  10  York  Leg.  Rec.  13;  Porter,  Ins. 
5th  ed.  p.  49;  1  May,  Ins.  3d  ed.  §  102a; 
Life  Ins.  Clearing  Co.  v.  O'Neill,  54  L.R.A, 
225,  45  C.  C.  A.  641,  106  Fed.  800. 


\ote,  —  Intmrahle  interest  of  brother  or 
sister  in  other* s  life. 

The  earlier  cases  on  this  question  will  be 
found  in  the  note  to  Life  Ins.  Clearing  Co. 
v.  O'Neill,  54  L.R.A.  231. 

As  was  stated  in  Re  Phillips  the  deci- 
sions are  not  in  harmony  on  tlie  question 
45  L.R.A.(N.S.) 


whether  the  relationship  alone  gives  broth- 
ers and  sisters  an  insurable  interest  on  the 
other's  life.  A  reference  to  the  earlier  note 
will  disclose  a  few  cases  sustaining  Re 
Phillips  in  holding  that  such  relationship 
alone  is  sufficient.  But  only  one  of  the 
cases  included  in  the  present  note  goes  to 
that  extent.    In  that  case,  Hahn  v.  Supreme 
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Messrs.  George  O.  Burgwin  and  Hill 
burgwin,    for    appellee: 

The  assignment  was,  as  is  shown  by  its 
express  terms,  intended  to  be  absolute. 

This  intention  cannot  be  varied  by  parol. 

Bispham,  Eq.  7th  ed.  H  196;  Pioso  v. 
Bitzer,  209  Pa.  603,  58  AtL  891;  Cunning- 
ham V.  Smith,  70  Pa.  460;  Phillips  v.  Meily, 
106  Pa.  636. 

Mrs.  Phillips  had  such  an  insurable  inter- 
(•st  in  the  life  of  her  brother  as  to  support 
the  assignment  of  this  policy  to  her. 

Warnock  v.  Davis,  104  U.  S.  779,  26  L. 
ed.  926;  Corson's  Appeal,  113  Pa.  438,  57 
Am.  Rep.  479,  6  Atl.  213;  ^tna  L.  Ins.  Co. 
V.  France,  94  U.  S.  561,  24  L.  ed.  287 ; 
United  Brethren  Mut.  Aid  Soc.  v.  Mc- 
Donald, 122  Pa.  324,  1  L.R.A.  238,  9  Am. 
St.  Rep.  Ill,  16  Atl.  439;  Loomis  v.  Eagle 
Life  &  Health  Ins.  Co.  6  Gray,  396;  Hess  v. 
Segenfelter,  127  Ky.  348,  14  L.R.A.(N.S.) 
1172,  128  Am.  St.  Rep.  343,  105  S.  W.  476; 
Early  v.  Metropolitan  L.  Ins.  Co.  10  York 
Leg.  Rec.  13;  Provident  L.  Ins.  &  Invest. 
Co.  V.  Baum,  29  Ind.  236;  Lord  v.  Dall,  12 
Mass.  115,  7  Am.  Dec.  38;  Campbell  v.  New 
lOngland  Mut.  L.  Ins.  Co.  98  Mass.  381; 
Goodwin  v.  Massachusetts  Mut.  L.  Ins.  Co. 
73  N.  Y.  480;  Trenton  Mut.  L.  &  F.  Ins.  Co. 
V.  Johnson,  24  N,  J.  L.  676;  Hosmer  v. 
Welch,  107  Mich.  470,  65  N.  W.  280,  67  N. 
W.  504;  Reynolds  v.  Prudential  Ins.  Co.  88 
Mo.  App.  679;  Equitable  L.  Ins.  Co.  v. 
Hazlewood,  75  Tex.  350,  7  L.R.A.  217,  16 
Am.  St.  Rep.  893,  12  S.  W.  821;  Supreme 
Assembly,  R.  S.  G.  F.  v.  Adams,  107  Fed. 


337;   Ingerso 
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Lodge,  P.  136  Ky.  823,  125  S.  VV.  269,  it 
was  held  that  one  has  an  insurable  interest 
in  the  life  of  his  brother  without  regard  to 
whether  or  not  the  beneficiary  has  any 
pecuniary  interest  in  the  life  of  the  in- 
jured or  is  dependent  upon  the  latter. 

On  the  other  hand,  it  has  been  held  that 
the  mere  fact  of  relationship  does  not  give 
a  brother  an  insurable  interest  in  his 
brother's  life  so  as  to  sustain  a  policy 
taken  out  by  one  brother  on  the  other's 
life.  Newmore  v.  Western  &  S.  L.  Ins.  Co. 
28  Ohio  C.  C.  669. 

And  also  that  adult  brothers  neither  be- 
ing dependent  upon  the  other,  have  not 
from  tne  mere  relationship  an  insurable 
interest  in  the  life  of  each  other,  and  there- 
fore neither  can  make  a  valid  contract  of 
Insurance  on  the  life  of  the  other  for  his 
own  benefit.  Reynolds  v.  Prudential  Ins. 
Co.  88  Mo.  App.  679.  The  court  in  this 
case  distinguished  cases  which  held  that 
one  brother  has  an  insurable  interest  in  his 
brother's  life  as  being  cases  where  the  in- 
sured himself  took  out  the  policy,  and  said 
that  such  a  policy  would  be  recognized  as 
valid  in  that  jurisdiction.  (For  designa- 
tion as  beneficiary  of  one  without  insurable 
interest  as  affected  bv  considerations  of 
public  policv,  see  note  to  Dolan  v.  Supreme 
/Council  C.  ^f.  B.  A.  16  L.U.A.(N.S.)  555.) 
45  L.R.A.(N.S.) 


And  there 
Locher  ▼.  K 
701,  98  S.  \ 
the  law  in  ] 
no  insurable 
brother,  in  1 
interest,  sucli 
thing  of  that 
mit  one  broi 
on  the  life  o: 

It  will  be 
cases  cited  ii 
there  was  ai 
something  in 
ship  upon  wl 

As  to  who 
within  the  c> 
note  to  Supr 
L.R.A.(N.S.) 

As  to  who 
utes  or  rules 
benefit  socic 
Grand  Lodpt 
653;  Roval 
(N.S.)  208; 
R.   A.   37    L 

As  to  vali 
in  life  insu: 
premiums,  s( 
Co.  V.  Elison 


984 


PENNSYLVANIA  SUPREME  COURT. 


Jah., 


the  policy  to  his  sister,  Mrs.  Phillips. 
Thereafter  all  premiums  upon  the  policy 
were  paid  by  Mrs.  Phillips  and  her  husband. 
On  June  2,  3910,  Mrs.  Phillips  died,  leaving; 
a  will  by  which  she  gave  the  income  of  $5,- 
000  to  her  husband  for  life,  with  remainder 
to  her  brothers  and  sisters,  and  gave  the 
residue  of  her  estate  to  her  husband  abso- 
lutely. William  Hale,  the  insured,  died 
August  13,  1910,  and  the  amount  of  the  pol- 
icy of  insurance  in  question  was  paid  by 
the  insurance  company  to  the  executor  of 
Mrs.  Phillips,  and  was  included  in  the  exec- 
utor's final  account.  Upon  the  audit  of  that 
account,  the  administrator  of  the  estate  of 
William  Hale,  deceased,  claimed  the  pro- 
ceeds of  the  policy  as  belonging  to  the  estate 
of  the  insured.  The  auditing  judge  disal- 
lowed the  claim  and  awarded  the  proceeds 
of  the  policy  as  part  of  Mrs.  Phillips*  es- 
tate. The  administrator  of  the  estate  of 
William  Hale  filed  exceptions  to  the  adjudi- 
cation, which  were  dismissed  by  the  court, 
and  exceptant  has  appealed. 

The  question  here  presented  for  determi- 
nation is  whether  the  proceeds  of  the  policy 
on  Hale's  life  belonged  to  his  estate  or 
to  that  of  his  sister,  Mrs.  Phillips.  Counsel 
for  appellant  contend  that  the  assignment, 
which  was  absolute  on  its  face,  was  in  real- 
ity intended  only  as  collateral  security  for 
the  premiums  to  be  paid  by  Mrs.  Phillips 
and  her  husband.  The  burden  of  establish- 
ing this  claim  was  clearly  upon  appellant. 
We  find  nothing  in  the  evidence  to  justify 
such  a  finding.  Mr.  McFeely,  the  resident 
manager  of  the  insurance  company,  testi- 
fied that  Mr.  Hale  said  to  him,  before 
making  the  assignment,  that  "he  was  not 
able  to  keep  up  this  insurance;  that  he  had 
taken  this  policy  out  for  Bess;  and  that  he 
wanted,  in  case  of  his  death,  for  Bess  to  get 
the  money,  and  she  was  willing,  or  her 
husband  was  willing,  to  continue  this  in- 
surance, and  therefore  he  wanted  to  secure 
her."  Evidently  by  this  he  meant  to  say 
that  he  wanted  to  secure  to  his  sister  the 
payment  of  the  proceeds  of  the  policy.  We 
see  in  it  nothing  to  indicate  an  intention 
that  the  assignment  should  be  merely  col- 
lateral security  for  the  money  advanced  in 
the  payment  of  the  premiums.  The  policy 
at  that  time  was  so  new  that  it  had  little, 
if  any,  surrender  value,  and  there  would  be 
very  little  advantage  to  Mrs.  Phillips  in 
merely  securing  to  her  repayment  of  her 
outlay.  We  think  the  evidence  fully  sus- 
tains the  interpretation  placed  upon  it  by 
the  auditing  judge,  and  that  the  fair  import 
of  the  statements  made  by  Mr.  Hale  was 
that  he  intended  the  assignment  to  be  that 
which  it  purported  to  be, — an  absolute 
transfer  of  the  policy. 

But  counsel  for  appellant  contend  that, 
45  L.R.A.(N.S.) 


even  if  the  assignment  was  absolute,  it  can- 
not be  sustained,  for  the  reason  that  Eliza- 
beth H.  Phillips,  as  a  sister,  had  no  insur- 
able interest  in  the  life  of  her  brother.  Even 
if  this  were  true,  it  would  not  in  itself  have 
been  sufiicient  to  exclude  her  ownership  of 
the  fund,  for  she  may  have  been  a  creditor 
of  her  brother.  The  claimant  offered  no  evi- 
dence whatever  to  show  that  she  was  not, 
although,  under  the  circumstances,  the  bur- 
den in  this  respect  was  upon  the  plaintiff. 
Lenig  v.  Eisenhart,  127  Pa.  59,  17  Atl.  684; 
Vanormer  v.  Hornberger,  142  Pa.  675,  21 
Atl.  887.  This  suit  is  not  against  the  in- 
surance company,  as  it  made  payment  of 
the  amount  of  the  policy  to  the  estate  of 
Mrs.  Phillips,  thus,  in  so  far  as  it  was  con- 
cerned, recognizing  her  right  to  the  policy. 
It  was  taken  out  by  the  insured,  and  by  him 
made  payable  to  his  sister,  if  she  should 
survive  him.  Afterwards  the  policy  was  as- 
signed to  her  absolutely.  The  claim  of  the 
sister  to  the  policy,  under  these  circum- 
stances, would  be  good,  under  the  rule  that 
a  policy  issued  to  the  insured  for  the  benefit 
of  another  is  valid,  irrespective  of  interest. 
In  Corson's  Appeal,  113  Pa.  438,  page  447, 
67  Am,  Rep.  479,  6  Atl.  213,  Mr.  Justice 
Clark  said:  "The  law  seems  to  be  well  set- 
tled that  it  is  wholly  unnecessary  to  prove 
an  insurable  interest  in  the  life  of  the  as- 
sured at  the  maturity  of  the  policy,  if  it 
was  valid  at  its  inception."  And  in 
Connecticut  Mut.  L.  Ins.  Co.  v.  Schaefer,  94 
U.  S.  457,  461,  24  L.  ed.  251,  253,  Mr. 
Justice  Bradley  said:  "We  do  not  hesitate 
to  say,  however,  that  a  policy  taken  out  in 
good  faith,  and  valid  at  its  inception,  is  not 
avoided  by  the  cessation  of  the  insurable 
interest,  unless  such  be  the  necessary  effect 
of  the  provisions  of  the  policy  itself."  The 
same  justice  said  in  ^tna  L.  Ins.  Co.  v. 
France,  94  U.  S.  561,  24  L.  ed.  287:  "As 
held  by  us  in  the  case  of  Connecticut  Mut. 
L.  Ins.  Co.  V.  Schaefer,  supra,  any  person 
has  a  right  to  procure  an  insurance  on  his 
own  life,  and  to  assign  it  to  another,  pro- 
vided it  be  not  done  by  way  of  cover  for  a 
wager  policy;  and  where  the  relationship 
between  the  parties,  as  in  this  case  (brother 
and  sister),  is  such  as  to  constitute  a  good 
and  valid  consideration  in  law  for  any  gift 
or  grant,  the  transaction  is  entirely  free 
from  such  imputation." 

The  main  question  as  to  whether  or  not 
brothers  and  sisters  have  an  insurable  inter- 
est in  each  other's  lives,  upon  the  ground  of 
relationship  alone,  does  not  seem  to  have 
been  decided  by  the  appellate  courts  of  our 
state.  In  Mullen  v.  Union  Cent.  L.  Ins.  Co. 
182  Pa.  150,  37  Atl.  988,  the  question  was 
raised,  but  the  decision  was  placed  upon 
another  ground.  Outside  of  Pennsylvania, 
the  authorities  are  not  in  harmonv.    In  the 


1913. 


Re  1>H1LLI1>S. 


085 


case  of  Lord  v.  Dall,  12  Mass.  115,  7  Am. 
Dec.  38,  it  was  held  that  a  sister,  who  was 
supported  and  educated  by  her  brother,  had 
an  insurable  interest  in  his  life.  Decisions 
favoring  the  principle  that  the  interest  may 
arise  from  relationship  merely  are  found 
in  Hosmer  v.  Welcli,  107  Mich.  470,  65  N. 
W.  280,  67  N.  VV.  604;  Williams  v.  Fletcher, 
26  Tex.  Civ.  App.  85,  62  S.  W.  1082;  Tren- 
ton Mut.  L.  &  F.  Ins.  Co.  v.  Johnson,  24  N. 
J.  L.  576;  Lane  v.  Lane,  99  Tenn.  639,  42 
S.  W.  1058;  Equitable  L.  Ins.  Co.  v.  Hazle- 
wood,  76  Tex.  338,  7  L.R.A.  217,  16  Am.  St. 
Rep.  893,  12  S.  W.  621.  That  relationship 
is  sufficient  to  support  an  insurable  interest 
was  denied  in  cases  of  which  Lewis  v. 
Phoenix  Mut.  L.  Ins.  Co.  39  Conn.  100, 
Masonic  Benev.  Asso.  v.  Bunch,  109  Mo. 
560,  19  S.  W.  25,  are  illustrations.  Un- 
doubtedly the  leading  case  upon  the  subject 
is  that  of  iEtna  L.  Ins.  Co.  v.  France,  94 
U.  S.  561,  24  L.  ed.  287,  above  cited.  It  is, 
indeed,  authority  of  the  highest  type,  sus- 
taining the  proposition  tliat  a  sister  has 
an  insurable  interest  in  the  life  of  her 
brother,  upon  the  ground  of  relationship 
alone.  It  is  there  said,  referring  to  the  in- 
sured: ''He  had  a  right  to  take  out  a 
policy  on  his  own  life  for  his  sister's  bene- 
fit; and  she  had  a  right  to  advance  him  the 
necessary  means  to  do  bo.  As  between 
strangers  or  persons  not  thus  nearly  con- 
nected, such  a  transaction  would  be  evidence 
to  go  to  the  jury,  from  which,  according  to 
the  circumstances  of  the  case,  they  might 
or  might  not  infer  that  it  was  mere  gam- 
bling. But  as  between  brother  and  sister,  or 
other  near  relations,  desirous  of  thus  pro- 
viding for  each  other,  and,  as  said  by  Chief - 
Justice  Shaw,  presumed  to  be  actuated  by 
'considerations  of  strong  morals,  and  the 
force  of  natural  affection  between  near 
kindred  operating  often  more  efficaciously 
than  those  of  positive  law'  (Loomis  v.  Eagk 
Life  &  Health  Ins.  Co.  6  Gray,  396,  399), 
the  case  is  devested  of  that  gambling  aspect 
which  is  presented  where  there  is  nothing 
but  a  speculative  interest  in  the  death  of 
another,  without  any  interest  in  his  life  to 
counterbalance  it.  On  this  ground  we  hold 
that  where,  as  in  this  case,  a  brother  takes 
out  a  policy  on  his  own  life  for  the  benefit 
of  his  sister,  it  is  totally  immaterial  what 
arrangement  they  choose  to  make  between 
them  about  the  payment  of  the  premiums. 
The  policy  is  not  a  wager  policy.  It  is  de- 
vested of  those  dangerous  tendencies  which 
render  such  policies  contrary  to  good 
morals." 

Under  the  rule  thus  indicated,  the  aiTec- 
tion  naturally  to  be  regarded  as  prevailing 
between  brothers  and  sisters,  and  the  well- 
grounded  expectation  that,  in  case  of  need, 
they  will  render  each  other  pecuniary  aid, 
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is  considered  sufficient  to  support  an  in- 
surable interest.  In  the  present  case  the 
auditing  judge  was  guided  by  this  principle, 
and  applied  it  to  the  facts  before  him.  Wc 
agree  with  the  conclusion  which  he  reached 
in  stating  that  "there  is  nothing  in  this 
record  sYiowing  bad  faith  or  any  attempt  to 
evade  the  law  against  wagering  contracts. 
Hale  was  fond  of  his  sister;  he  was  child- 
less; .  .  .  the  ties  of  blood  and  af- 
fection impel  to  the  belief  that  his  con- 
tinued life  was  for  her  benefit;  as  such,  her 
insurable  interest  cannot  be  doubted."  The 
evidence  shows  that  the  policy  was  taken 
out  by  the  insured  in  good  faith,  under  the 
influence  of  a  strong  desire  to  make  pro- 
vision in  this  way  for  his  sister.  Upon 
both  reason  and  authority,  we  conclude  that 
the  relationship  between  him  and  his  sister 
constituted  in  her  at  that  time  what  should 
fairly  and  properly  be  regarded  as  an  in- 
surable interest  in  his  life.  We  can  see  in 
the  facts  of  this  case  nothing  which  violates 
in  any  way  the  purpose  of  the  rule  which 
condemns  wager  policies. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  af- 
firmed. 


RHODE   ISLAND   SUPREAIE   GOUBT. 

H.  H.  KENDALL 

V. 

LUIGI  ROSSI  et  al. 

{—  R.  I.  — ,  87  Atl.  186.) 

Bills   and   notes  —  release   at  Attach- 
ment —  failnre  of  consideration. 

1.  One  who,  to  release  an  attachment  of 
his  automobile  for  a  repair  bill,  gives  his 
promissory  note  for  the  amount  of  the  bill, 
cannot,  in  a  suit  on  the  note,  set  up  a 
failure  of  consideration  because  the  repairs 
were  not  properly  made. 

Compromise  —  note  to  release  attach- 
ment —  repair  bill. 

2.  The  giving  of  a  promissory  note  for 
the  amount  of  a  bill  for  repairing  an  auto- 
mobile, to  secure  the  release  of  an  attach- 
ment thereon,  constitutes  a  compromise 
and  settlement  of  a  dispute  as  to  the 
amount  of  the  bill,  and  precludes  subsequent 
denial  of  the  claim  upon  the  ground  that 
the  repairs  were  not  properly  made. 

(June  27,  1913.) 

Note.  —  The  general  question  as  to 
whether  a  void,  invalid,  or  unfounded  claim 
may  be  the  subject  of  a  valid  compromise 
is  discussed  in  the  note  to  Armijo  v.  Henry, 
25  L.R.A. (N.S.)  275;  and  see  especially 
pages  290  et  seq.  of  that  note  as  to  the 
settlement  and  avoidance  of  litigation. 
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EXCEPTION  by  defendants  to  rulings  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties,  made  during  the  trial  of 
an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note, 
which  resulted  in  a  verdict  in  plaintiflTs 
favor.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Rlclimond,  with  Messrs. 
Bassett  &  Raymond,  for  defendants: 

In  an  action  on  a  promissory  note,  the 
purchaser  may  avail  himself  of  a  partial 
failure  of  consideration. 

Harrington  v.  Stratton,  22  Pick.  610; 
Goodwin  v.  Morse,  9  Met.  278;  Burnett  v. 
Smith,  4  Gray,  61 ;  Stacy  v.  Kemp,  97  Mass. 
165;  Daniel  v.  Learned*  188  Mass.  294,  74 
N.  E.  322;  Conroy  v.  Logup,  87  Minn.  289, 
91  N.  W.  1105;  Means  v.  Subers  Sons,  115 
Ga.  371,  41  S.  E.  633;  Thompson  v.  Wheel- 
er &  W.  Mfg.  Co.  29  Kan.  476;  Rumsey 
V.  Sargent,  21  N.  H.  397. 

Defendants  could  recoup  the  damages 
suffered  by  the  maker  of  the  note,  arising 
out  of  the  same  transaction. 

Hill  V.  Southwick,  9  R.  I.  299,  11  Am. 
Rep.  250;  Davidson  v.  Wheeler,  17  R.  I. 
433,  22  Atl.  1022. 

Messrs.  Francis  I.  McCanna  and  Ar- 
thur E.  Munro,  with  Messrs.  Barney  & 
I/ee,   for  plaintiff: 

The  evidence  showed  a  sufficient  con- 
sideration for  the  note. 

Release  of  attachment  was  sufficient  con- 
sideration. 

Hackett  v.  Pickering,  6  N.  H.  19;  Haynes 
V.  Thom,  28  N.  H.  .386;  Bradbury  v.  Blake, 
25  Me.  397;  Smith  v.  Taylor.  39  Me.  242; 
Kellogg  V.  Curtis,  9  Pick.  534;  Brewster  v. 
I^ith,  1  Minn.  66,  Gil.  40;  Adkinson  v. 
Barfield,  1  M'Cord,  L.  575;  Smith  v.  Weed, 
20  Wend.  184,  32  Am.  Dec.  525;  6*  Am.  k 
Eng.  Enc.  Law,  2d  ed.  733,  736,  748;  Page 
Contr.  §  284;  Allmendinger  v.  McDonald 
Lumber  Co.  82  111.  App.  166;  St.  Clair  v. 
Perrine,  75  111.  366;  Blagborne  y.  Hunger, 
101  Mich.  375,  50  N.  W.  657;  Brown  v. 
Bank  of  Sumter,  55  S.  C.  51,  32  S.  E.  816; 
Lane  v.  Logue,  12  Lra,  081 ;  Wilson  v. 
Samuels,  100  Cal.  514,  35  Pac.  148;  Mason 
V.  Gass,  62  Mo.  App.  449;  Hughes  v. 
Lansing,  34  Or.  118,  75  Am.  St.  Rep.  674, 
55  Pac.  95;  Bradshaw  v.  Bratton,  96  Va. 
577j  32  S.  E.  56;  Rollins  v.  Hare,  15  Ind. 
App.  677,  44  N.  E.  374;  Sharp  v.  Carmody, 
17  Ky.  L.  Rep.  827,  32  S.  W.  749. 

The  settlement  of  a  claim  in  litigation 
and  discontinuance  of  suit  is  a  sufficient 
consideration. 

Wyatt  V.  Evins,  52  Ala.  285;  Rohrbacher  j 
v.  Aitken,  145  Cal.  485,  78  Pac.  1054;  Fay 
V.   Hunt,    190   Mass.    378,    77    N.    E.   502; 
McKelvy  v.  Wilson,  9  Pa..  183;  Mascolo  v. 
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Montesanto,  61  Conn.  50,  29  Am.  St.  Rep. 
170,  23  Atl.  714. 

A  settlement  made  by  the  parties,  if 
made  fairly,  in  good  faith,  without  fraud, 
must  be  conclusive  as  between  the  parties. 

Rohrbacher  v.  Aitken,  145  Cal.  485,  78 
Pac.  1054;  French  v.  French,  84  Iowa,  655, 
15  L.R.A.  300,  61  N.  W.  146;  Cobb  ▼.  Ar- 
nold, 8  Met.  403. 

It  is  not  averred  that  there  was  any 
misrepresentation  or  false  statement  of 
facts,  or  that  the  defendant  was  ignorant 
of  the  nature  of  his  rights. 

Clark  v.  Turnbull,  47  N.  J.  L.  266,  64 
Am.  Rep.  157;  Powers  v.  Hambrick,  25 
Ky.  L.  Rep.  30,  74  S.  W.  666;  Stewart  v. 
Ahrenfeldt,  4  Denio,  189;  Wahl  v.  Barnum, 
116  N.  Y.  87,  6  L.R.A.  623,  22  N.  E.  280; 
General  Electric  Co.  v.  Nassau  Electric  R. 
Co.  36  App.  Div.  610,  56  N.  Y.  Supp.  858. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  assumpsit,  brought 
by  the  plaintiff  against  the  defendants  as 
indorsers  on  a  certain  promissory  note  for 
$271,  given  to  the  plaintiff  by  one  Daniel 
Rosati,  bearing  date  November  23,  1910, 
and  payable  sixty  days  after  date.  The 
action  was  brought  in  the  sixth  district 
court.  The  defendants  there  submitted  to 
judgment  and  claimed  a  jury  trial.  The 
case  was  tried  in  the  superior  court,  where, 
by  direction  of  the  court,  the  jury  rendered 
a  verdict  for  the  plaintiff  against  both  de- 
fendants in  the  sum  of  $287.  The  case  is 
before  this  court  on  defendants'  bill  of  ex- 
ceptions. 

The  bill  contains  four  exceptions,  but  the 
defendants  do  not  press  the  ffrst  one.  The 
second  and  third  exceptions  were  taken  to 
the  exclusion  of  testimony,  and  the  fourth 
to  the  ruling  of  the  court  in  directing  a 
verdict  for  the  plaintiff. 

The  testimony  shows  that  prior  to  No- 
vember 23,  1910,  the  plaintiff  had  in  his 
possession,  for  two  months  or  more,  an  au- 
tomobile belonging  to  Daniel  Rosati,  afore- 
said, for  the  purpose  of  fixing  or  repairing 
it;  that  he  had  repaired  it,  and  had  a  bill 
against  Rosati  therefor  for  $371;  that  he 
had  placed  an  attachment  upon  the  auto- 
mobile for  the  purpose  of  securing  pa3nnent 
of  said  bill;  that  Rosati,  desirous  of  ob- 
taining the  car,  in  this  condition  of  affairs 
consulted  an  attorney,  and  under  his  advice 
paid  the  plaintiff  $100  on  account  of  his 
hill,  and  also  gave  him  said  note,  indorsed 
as  aforesaid,  whereupon  the  plaintiff  re- 
leased the  attachment  on  the  car  and  de- 
livered it  to  Rosati,  and  discontinued  pro- 
ceedings under  the  suit.  It  is  also  in 
evidence  that  the  plaintiff  told  Rosati  that 
the  car  was  properly  fixed,  but  he  wanted 
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his  money  before  Rosati  could  have  the 
car.  At  the  trial  of  the  present  case,  after 
the  introduction  of  the  note  in  evidence 
and  proof  of  demand  of  payment,  protest, 
and  notice  of  dishonor,  the  defendant 
offered  to  show  that  the  automobile  in 
question  was  not  properly  fixed  by  the 
plaintiff.  This  testimony  was  excluded, 
and  this  ruling  is  the  basis  for  the  second 
and  third  exceptions. 

It  is  obvious  that  if  Rosati  desired  to 
contest  the  plaintiff's  bill  for  repairs,  he 
might  have  done  so  in  the  action  ^rst  com- 
menced by  the  plaintiff  by  giving  bond 
under  the  statute  to  release  the  attachment. 
Instead  of  doing  so,  however,  he  did  what 
18  hereinbefore  described. 

The  defendants  claim  the  right  to  show 
tiiat  the  Rosati  automobile  was  not  prop- 
erly fixed;  that  in  consequence  there  was 
a  total,  or  at  a  least  a  partial,  failure  of 
the  consideration  of  the  note.  The  defend- 
ants cite  a  number  of  casds  (of  which  Parish 
V.  Stone,  14  Pick.  198,  26  Am.  Dec.  378,  is 
typical ) ,  in  which,  in  actions  on  promissory 
notes  given  in  payment  for  goods,  chattels, 
or  for  labor  performed,  the  maker  has  been 
permitted  to  show  a  total  or  partial  failure 
of  consideration  growing  out  of  misrepre- 
sentation of  the  goods  by  the  vendor,  or  of 
the  defective  quality  of  the  goods  or  labor. 
In  all  of  the  cases  cited  it  was  possible  to 
show  pecuniarily,  or  in  money  value,  the 
extent  of  the  failure  of  consideration,  and 
therefore  in  the  case  of  a  partial  failure, 
an  apportionment  of  consideration  was 
practicable.  This  defense  is  permissible  in 
•uch  cases  in  order  to  avoid  circuity  of  ac- 
tion. If  the  note  in  question  had  been  giv- 
pji  simply  in  payment  of  the  bill  for  re- 
y)airs,  then  the  authorities  cited  would  be 
pertinent;  but  they  are  not  applicable  to 
the  facts  in  this  case  as  shown  by  the  evi- 
dence. 

There  is  no  foundation  for  the  claim  that 
there  was  a  total  failure  of  consideration 
(or  the  note,  for,  apart  from  any  other 
consideration,  the  evidence  shows  that  the 
plaintiff  released  his  attachment  and  for- 
bore entering  his  action  in  court,  in  con- 
sideration of  the  payment  of  $100  in  cash 
and  the  giving  of  the  note  in  question.  But 
the  release  of  an  attachment  is  a  sufficient 
consideration  for  a  promissory  note.  Kel- 
logg v.  Curtis,  9  Pick.  534,  535;  Foster  v. 
Clark,  19  Pick.  329,  331 ;  Hackett  v.  Picker- 
ing, 5  N.  H.  19;  Mascolo  v.  Montesanto, 
61  Conn.  60,  54,  29  Am.  St.  Rep.  170,  23 
Atl.  714;  9  Cyc.  339,  and  cases  cited  under 
note  74.  If  the  release  of  an  attachment 
alone,  or  coupled  with  a  forbearance  to  sue. 
is  a  sufHcient  consideration  for  a  promis- 
Kory  note,  then  the  plaintiff's  case  is  es- 
tablished. Kvi'Ti  if  there  were  other  and 
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pecuniary  considerations  for  the  note  and 
they  failed,  it  is  dilhcult  to  see  how  in 
such  case  there  could  be  an  apportionment 
of  the  consideration. 

The  defendants  cited  no  case  sustaining 
the  claim  of  apportionment  as  applicable 
to  the  facts  shown  in  the  present  case.  We 
assume  that  none  can  be  found,  because  the 
release  of  an  attachment  is  a  sufficient  and 
adequate  consideration  for  a  promissory 
note.  But  the  defendants  seek  to  ignore 
and  disregard  the  release  of  the  attachment 
as  a  factor  in  the  settlement  between  plain- 
tiff and  Rosati,  and  claim  the  same  rights 
of  defense  that  they  might  have  interposed 
if  plaintiff  were  now  suing  Rosati  on  his 
bill  for  repairs.  They  cannot  do  this,  be- 
cause the  plaintiff  changed  his  position  in 
releasing  his  attachment  upon  the  automo- 
bile and  in  forebcaring  to  press  his  action. 
If  the  plaintiff's  bill  for  services  rendered 
Rosati  is  to  be  regarded  as  a  disputed 
or  doubtful  claim,  as  the  defendants  now 
apparently  assert,  then  the  arrangement  en- 
tered into  by  them  on  November  23,  1910, 
was  of  the  nature  of  a  compromise  and 
settlement,  and  operated  as  a  merger  of  all 
claims  and  causes  of  action  included  there- 
in, and  barred  recovery  thereon  and  all 
defenses  thereto.  8  Cyc.  616,  A.  1,  2,  The 
following  cases  support  this  view: 

In  Clark  v.  Turnbull,  47  N,  J.  L.  265, 
54  Am.  Rep,  167,  the  plaintiff  had  brought 
an  action  in  New  York  against  one  Henry 
Turnbull,  charging  him  with  fraudulently 
appropriating  money,  and  had  had  him  ar- 
rested. While  in  custody,  in  an  agreement 
to  settle,  Walter  A.  Turnbull,  brother  of 
Henry,  advanced  for  Henry  $1,200  in  cash, 
and  gave  Henry  his  promissory  note  for  the 
balance  of  plaintiff's  claim,  which  the  lat- 
ter indorsed  to  the  plaintiff  Clark.  There- 
upon Henry  was  released  and  the  suit  dis- 
continued. Afterwards,  in  an  action  on  the 
note  against  Walter,  the  latter  as  a  defense 
set  up  that  no  debt  was  due  from  Henry 
to  the  plaintiff  at  the  time  said  suit  was 
brought  against  Henry.  It  was  held  that 
such  defense  was  not  open  to  the  defendant. 
The  court  says:  "The  law  favors  the  com- 
promise and  settlement  of  controversies 
and  litigations;  and,  where  a  promise  is 
made  on  the  compromise  of  a  doubtful 
claim,  the  compromise  is  a  good  consider- 
ation for  the  undertaking,  and  the  promise 
is  binding.  .  .  .  But  where  legal  pro- 
ceedings have  been  instituted,  an  agreement 
in  its  compromise  is  good  and  valid  regard- 
less of  the  validity  of  the  plaintiff's  demand, 
and  whether  the  suit  could  have  been  prose- 
cuted to  a  successful  issue  or  not.  These 
cannot  be  set  up  in  bar  of  the  action  upon 
the  promise." 

In  Stewart  v.  Ahrenfeldt,  4  Denio,  189, 
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Bronson,  Ch.  J.,  says:  "The  settlement  of 
a  suity  or  the  compromise  of  a  doubtful 
claim,  is  a  good  consideration  for  a  promise 
to  pay  money;  and,  when  an  action  is 
brought  upon  the  promise,  it  is  no  answer 
to  show  that  the  first  suit  could  not  have 
been  maintained,  or  that  the  claim  was  not 
a  valid  one.  When  parties  meet  upon  equal 
terms  and  adjust  their  differences,  both  are 
concluded  from  any  further  litigation  of  the 
matter.  One  party  is  not  at  liberty  to  say 
that  the  sum  paid,  or  agreed  to  be  paid, 
was  too  much,  nor  the  other  that  it  was  not 
enough." 

In  General  Electric  Co.  v.  Nassau  Elec- 
tric R.  Co.  36  App.  Div.  510,  55  N.  Y.  Supp. 
858  (affirmed  in  161  N.  Y.  656,  67  N.  E. 
1110,  without  an  opinion),  in  a  suit  on  a 
note  given  in  settlement  of  an  action  to  re- 
strain the  infringement  of  certain  patent 
rights,  it  was  held  to  be  no  defense  that  in 
a  subsequent  suit  said  patents  were  de- 
clared invalid.  The  court  savs:  "We  are 
of  opinion  that  the  claim  of  failure  of  con- 
sideration cannot  be  upheld.  It  is  to  be 
borne  in  mind  that  when  the  $20,000  note 
was  given,  the  letters  patent  were  of  ap- 
parent force  and  validity,  and  by  the 
agreement  the  plaintiff  recognized  the  same. 
It  is  not  pretended  but  that  at  this  time 
both  parties  acted  in  perfect  good  faith  and 
with  a  full  understanding  of  the  situation. 
There  was  no  misrepresentation  or  fraud 
upon  the  part  of  the  plaintiff  or  the  Thom- 
son-Houston Company  which  induced  the 
defendants  to  execute  the  agreement  of 
settlement,  and  to  make  and  deliver  the 
promissory  note  in  pursuance  of  its  terms. 
The  case  is  therefore  clearlv  one  of  the  set- 
tlement  of  a  suit  and  a  compromise  of  the 
claim  upon  which  it  was  founded.  In  the 
absence  of  fraud  and  misrepresentation, 
such  compromise  furnishes  a  good  consider- 
ation to  support  a  payment  or  promise  to 
pay  thereunder;  and,  in  the  absence  of 
fraud  or  misrepresentation,  of  which  no 
claim  is  made  in  this  case,  such  settlement 
is  legally  binding  upon  all  the  parties  there- 
to. It  matters  not  that  it  is  made  to  ap- 
pear tliereafter  tliat  the  claims  upon  which 
the  suit  in  which  the  compromise  was  made 
was  founded  were  without  validity,  as  other- 
wise there  could  never  be  a  secure  settle- 
ment of  a  contested  claim,  which  it  is  the 
policy  of  the  law  to  promote." 

See  also  Rohrbacher  v.  Aitken,  145  Cal. 
485,  78  Pac.  1054;  Cobb  v.  Arnold,  8  Met. 
403;  Powers  v.  Hambrick,  25  Ky.  L.  Rep. 
30,  74  S.  W.  660;  Wahl  v.  Barnum,  116 
N.  Y.  87,  5  L.R.A.  623,  21:  N.  E.  280;  Keefe 
V.  Vogle,  36  Iowa,  87;  8  Cyc.  510. 

There  is  no  charge  or  proof  of  fraud  in 
this  case.  There  is  no  evidence  that  the 
plaintiff  knew  or  believed  that  the  automo- 
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bile  was  not  properly  fixed,  if  that  was  the 
fact;  and,  in  the  absence  of  fraud,  it  is 
clear  upon  the  authorities  above  cited  that 
the  defense  attempted  to  be  set  up  that 
there  was  at  least  a  partial  failure  of  con- 
sideration for  the  note,  on  the  alleged 
ground  that  the  work  done  on  the  automo- 
bile was  defective,  is  not  open  to  the  de- 
fendants. Rosati  had  an  opportunity  to 
contest  plaintiff's  bill  for  services  rendered, 
but  did  not  do  so.  He  compromised  and 
settled  the  plaintiff's  claim  in  the  manner 
stated.  The  indorsers  of  the  note  in  this 
case  have  no  greater  rights  of  defense  than 
Rosati. 

There  was  therefore  no  error  in  the  ex- 
clusion of  the  evidence  offered,  or  in  the 
direction  of  a  verdict  for  the  plaintiff.  The 
defendants'  exceptions  are  overruled,  and 
the  case  is  remitted  to  the  Superior  Court 
for  the  entry  of  judgment  on  the  verdict. 


RHODB  ISLAND   SUPRJBBfE  COURT. 

JANE  MORRISON 

V. 

RHODE   ISLAND   COMPANY. 

(—   R.   I.   — ,    87    AtL    199.) 

Carrier  —  place  for  stopping  street  car 
^  depression. 

A  street  car  company  is  not  negligent  in 
stopping  its  cars  where  the  ground  slopes 
toward  a  sewer  pocket,  so  that  at  the  point 
where  passengers  must  alight  it  is  2  or  3 
inches  below  the  ordinary  level,  where  the 
street  is  in  good  re:)air,  and  it  has  per- 
mitted passengers  to  alight  at  such  point 
for  years  without  any  complaint  that  it 
is  unsafe  to  do  so. 

(June  30,  1913.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties,  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  which  re- 
sulted in  a  verdict  in  defendant's  favor. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomas  F.  Vance  and  Thomas 
W.  Gilchrist,  for  plaintiff: 

The  place  where  the  said  car  stopped — a 
regular  stopping  place — was  unsafe  and 
dangerous. 


Note.  —  The  note  to  Messenger  v.  Val- 
ley City  Street  &  I.  R.  Co.  32  L.R.A.(N.S.) 
881,  on  the  duty  of  street  railways  as  to 
condition  of  approaches  to  cars,  includes 
many  cases  as  to  the  duty  of  street  rail- 
way companies  as  to  the  place  of  stopping 
ears  to  allow  passengers  to  alight. 
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Nellis  Street  Acci.  Law,  p.  210;  Bass  v. 
Concord  Street  R.  Co.  70  N.  H.  171,  46  Atl. 
1066. 

The  burden  of  proof  is  on  the  defendant  to 
show  that  the  plaintiff  was  guilty  of  negli- 
gence. 

Cassidy  v.  Angell,  12  R.  I.  448,  34  Am. 
Rep.  690;  Wharton,  Neg.  §§  423,  425,  426; 
Bonnell  v.  Delaware,  L.  &  W.  R.  Co.  39  N. 
J.  L.  189. 

It  is  as  much  the  duty  of  a  carrier  of  pas- 
sengers to  see  that  the  place  where  it  stops 
to  permit  passengers  to  alight  is  such  that 
passengers  may  alight  safely  as  it  is  to 
carry  its  passengers  safely  while  they  are 
on  the  cars. 

Tilden  v.  Rhode  Island  Co.  27  R.  I.  482; 
Boss  V.  Providence  &  W.  R.  Co.  16  R.  I.  157, 
1  Atl.  9,  6  Am.  Neg.  Cas.  401. 

Messrs.  Joseph  C.  Sweeney,  Eugene  J. 
Phillips,  and  Clifford  Wliipple,  for  de- 
fendant: 

Defendant  was  free  from  negligence. 

Scanlon  v.  Philadelphia  Rapid  Transit 
Co.  208  Pa.  196,  57  Atl.  621;  Bigelow  v. 
West  End  Street  R.  Co.  161  Mass.  393,  37 
N.  E.  367;  Richmond  City  R.  Co.  v.  Scott, 
86  Va.  902,  11  S.  E.  404,  7  Am.  Neg.  Cas. 
34;  Quinlan  v.  Newton  &  B.  Street  R.  Co. 
191  Mass.  68,  77  N.  E.  486;  Thompson  v. 
Gardner,  W.  &  F.  Street  R.  Co.  193  Mass. 
133,  118  Am.  St.  Rep.  469,  78  N.  E.  864. 

Per  Ouriam: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  Jane  Morrison,  of  Central  Falls, 
against  the  Rhode  Island  Company,  for  in- 
juries alleged  to  have  been  received  by  said 
plaintiff  on  July  22,  1909,  in  alighting  from 
one  of  defendant's  open  cars  in  the  village 
of  Saylesville.  The  case  was  tried  to  a  jury 
in  the  superior  court,  and,  at  the  conclusion 
of  the  testimony  for  the  plaintiff,  the  court 
directed  a  verdict  for  the  defendant,  to 
which  the  plaintiff  excepted. 

The  plaintiff's  declaration  is  in  two 
counts.  The  first  count  alleges,  in  sub- 
stance, that  the  plaintiff  was  a  passenger  on 
a  car  of  the  defendant;  that  she  signaled 
the  conductor  to  stop  the  car  so  that  she 
might  alight  therefrom;  that  the  car  was 
stopped  at  a  place  unsafe  for  her  to  alight 
in  that  it  was  more  than  a  reasonable  and 
safe  distance  from  the  running  board  to  the 
ground,  and  that  "this  plaintiff,  being  a 
fleshy  and  heavy  person,  was  obliged  to 
alight  from  said  car  with  her  back  to  the 
street,  and  thus  enable  herself  to  alight  by 
taking  hold  of  the  stanchions  of  said  car 
with  both  hands,  and  this  plaintiff  then 
placed  her  foot  as  near  the  ground  as  she 
could  possibly  get  it,  and,  said  foot  not 
touching  the  ground,  this  plaintiff,  from 
the  great  weight  of  her  body  and  from  her 
45  L.R.A.(N£.; 
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board  to  the  ground,  where  the  plaintiff  at- 
tempted to  alight,  some  2  or  3  inches. 

The  first  thing  to  be  considered  is  the 
question  of  the  defendant's  negligence.  Was 
the  danger  of  alighting  at  the  point  in  ques- 
tion so  obvious  that  the  defendant  was 
guilty  of  negligence  in  stopping  its  car 
there?  The  defendant  had  made  it  a  stop- 
ping place  for  some  years  and  the  plaintiff 
had  many  times  alighted  from  the  cars 
there.  So  far  as  appears,  neither  the  plain- 
tiff nor  anyone  else  had  ever  before  ex- 
perienced any  difficulty  there.  The  sewer 
pocket  and  tlie  sloping  surface  around  the 
mouth  thereof  were  in  good  repair  and 
were  otherwise  just  as  the  municipal  au- 
thorities intended  they  should  be.  Their  ap- 
pearance was  not  suggestive  of  danger.  The 
testimony  does  not  disclose,  nor  is  it 
claimed,  that  there  has  ever  been  any  oc- 
currence at  or  complaint  made  concerning 
this  locality  which  might  apprise  the  de^ 
fcndant  that  it  was  a  place  of  danger. 

We  do  not  think  that  the  defendant  was 
guilty  of  negligence  in  stopping  its  car 
where  it  did.  VVe  think  that  the  defendant 
was  entitled  to  the  direction  of  a  verdict  in 
its  favor,  although  upon  grounds  somewhat 
different  from  those  expressed  by  the  trial 
court. 

The  case  is  remitted  to  the  Superior 
Court,  with  direction  to  enter  judgment 
for  the  defendant  on  the  verdict. 


TENNESSEE  SUPREME  COURT. 

CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH COMPANY  Plff.  in  Certiorari. 

v. 

SOUTHERN    RAILWAY    COMPANY. 

(—  Tenn.  — ,  166  S.  W.  853.) 

Telephone  —  long  distance  message  — 
liability    of   employer. 

An  employer  is  not,  although  he  permits 
his  employees  to  have  access  to  his  tele- 
phone, personally  liable  for  long  distance 
messages  sent  by  them  concerning  their 
personal  affairs. 

(May  17,  1913.) 


PETITION  for  a  writ  of  certiorari  to 
the  Court  of  Civil  appeals  to  review  a 
judgment  reversing  a  judgment  of  the  Cir- 
cuit Court  for  Shelby  County  in  plaintiff^a 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  for  telephone 
service.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wright,  Miles,  Waring,  A 
Walker  and  W.  H.  Borsje,  for  plaintiff 
in  certiorari: 

In  order  to  obtain  a  reversal  the  plain- 
tiff in  error  must  always  be  able  to  show 
affirmatively  from  the  record  that  there 
was  error  in  the  judgment. 

Hughes  V.  Marquet,  85  Tenn.  127,  2  S. 
W.  20;  Bank  of  Tennessee  v.  Woodson,  5 
Coldw.  178;  Cornelius  v.  Merritt,  2  Head, 
97;  Nicholas  v.  Ward,  1  Head,  324,  73  Am. 
Dec.  177;  M'Gavock  v.  Ward,  Cooke 
(Tenn.)  403;  Stanly  v.  Crippen,  1  Head, 
115;  Carlton  v.  State,  8  Heisk.  16;  Webb 
V.  Fritts,  8  Baxt.  218;  Sowder  v.  Sowder, 
6  Sneed,  502;  Rutledge  v.  Rutledge,  5  Sneed, 
557. 

The  subscriber  is  liable  for  long-distance 
calls  made  over  his  telephone. 

Goss  V.  Southern  Bell  Teleph.  Co.  Birm- 
ingham (M.  S.) ;  Jones  v.  Cumberland 
Teleph.  &  Teleg.  Co.  140  Ky.  165,  130  S. 
W.  994. 

Mr.  Caruthcrs  Ewing,  with  Mr.  Earl 
King,   for  defendant  in  certiorari: 

The  telephone  company  elected  to  hold 
Mr.  Pointer  liable  for  this  debt,  and  his 
failure  to  pay  cannot  be  held  to  make  the 
defendant   company   pay   this   account. 

Brown  v.  Burke,  155  111.  App.  249; 
Daugherty  v.  Herndon,  27  Tex.  Civ.  App. 
175,  65  S.  W.  891;  Hanly  v.  Watterson,  39 
W.  Va.  214,  19  S.  E.  536;  Straubher  v. 
Mohler,  80  III.  21;  Lockwood  v.  Thome, 
11  N.  Y.  170,  62  Am.  Dec.  81;  Martin  v. 
Bcckwith,  4  Wis.  219;  St.  Joseph  School 
Board  ex  rel.  Donovan  v.  Hull,  72  Mo.  App. 
403;  George  Knapp  &  Co.  v.  Pepsin  Syrup 
Co.  137  Mo.  App.  472. 

A  settled  account  will  be  deemed  conclu- 
sive between  the  parties. 

Straubher  v.  Mohler,  80  111.  21;  Lock- 
wood  V.  Thome,  11  N.  Y.  170,  62  Am.  Dec. 
81:   Martin  v.  Bcckwith,  4  Wis.  219;   St. 


Note,  ^  Use    of    snihscriber's    telephone 
by  nontnthscriher. 

Cumberland  Teleph.  k  Teleg.  Co.  v. 
Southern  R.  Co.  appears  to  be  the  only 
case  involving  the  liability  of  a  subscriber 
for  permitting  a  nonsubseriber  to  use  his 
telephone  for  long-distance  messages.  In 
connection  with  the  holding  of  GuMBEaiLAND 
Teleph.  &  Teleg.  Co.  v.  Southern  R.  Co. 
that  the  servant  of  the  subscriber  not  au- 
thorized in  that  regard  cannot,  by  using 
45  I.,H.A.(N,S.) 


his  telephone  for  a  long-distance  call,  ren- 
der the  subscriber  liable  for  the  toll,  the 
case  of  Jones  v.  Cumberland  Teleph.  k 
Teleg.  Co.  140  Ky.  165,  130  S.  W.  994,  is 
of  interest.  In  this  case  the  court  points 
out  the  usage  and  rules  applicable  to  the 
use  of  a  telephone  by  a  nonsubseriber  for 
a  long-distance  purpose.  On  this  point  it 
is  said:  "It  is  a  matter  of  common  knowl- 
edge tiiat  frequently  long-distance  messages 
for  which  a  special  fee  is  exacted  are  sent 
by  nonsubscribers  from  telephones  instalM 
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Joseph  School  Board  ex  rel.  Donovan  v. 
Hull,  72  Mo.  App.  403,  George  Knapp  & 
Co.  V.  Pepsin  Syrup  Co.  137  Mo.  App.  472. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  on  an  account 
of  $50.10  claimed  by  the  telephone  com- 
pany against  the  railway  company  for  serv- 
ives  alleged  to  have  been  performed  for 
the  latter.  The  case  was  tried  before  the 
circuit  court  of  Shelby  county  without  the 
intervention  of  a  jury,  and  resulted  in  a 
judgment  in  favor  of  the  telephone  com- 
pany. On  appeal  to  the  court  of  civil  ap- 
peals that  court  reversed  the  trial  judge, 
and  the  case  is  here  before  us  on  petition 
for  the  writ  of  certiorari  to  review  and  re- 
verse the  judgment  of  the  latter  court. 

The  facts  disclosed  by  the  record  are  in 
substance  that  the  telephone  company  had 
placed  a  telephone  in  one  of  the  offices  of 
the  railway  company,  in  the  name  of  Mr. 
A.  R.  Da  van  t,  the  manager  of  one  of  the 
departments  of  the  latter.  In  a  room  ad- 
joining Mr.  Davant's  office  was  located  the 
chief  clerk,  Mr.  Pointer.  The  latter  made 
a  bill  for  long-distance  calls  on  his  own 
private  business.  The  telephone  company 
made  out  the  bill  against  the  railway  com- 
pany, including  it  with  items  for  services 
actually    performed    for    the    latter.      The 


railway  company  required  the  items  to  be 
separated,  and  refused  to  pay  for  Mr. 
Pointer's  long-distance  calls.  Another  bill 
was  presented  in  the  following  month,  in- 
cluding additional  calls,  with  the  same  re- 
sult, and  still  another,  with  still  additional 
calls,  in  the  month  following;  each  bein^ 
made  out  against  the  railway  company, 
and  subsequently  separated  as  above  in- 
dicated. 'The  railway  company  paid  all  of 
the  bill,  except  that  part  made  by  Mr. 
Pointer.  Soon  after  the  bill  had  run  up  to 
the  amount  now  sued  for,  Mr.  Pointer 
left  the  service  of  the  railway  company, 
and  a  few  months  thereafter  the  present 
suit  was  brought.  The  evidence  is  without 
contradiction  that,  while  Mr.  Pointer  had 
authority  to  use  the  telephone  for  local 
calls,  he  had  no  authority  to  use  it  for 
long-distance  calls.  No  rule  of  the  tele- 
phone company  is  introduced  in  evidence; 
nor  is  there  evidence  of  any  express  con- 
tract. 

It  is  insisted  in  behalf  of  the  telephone 
company  that,  inasmuch  as  Mr.  Pointer 
was  in  the  office,  it  could  not  know  whether 
he  was  acting  for  himself  or  his  employer, 
and  that  it  had  a  right  to  assume,  when 
the  long-distance  calls  were  made  by  him, 
that  he  was  acting  under  proper  authority. 
On  the  other  hand,  it  is  insisted  by  the 
railway    company    that    inasmuch    as    the 


in  homes  and  business  places  by  the  author- 
ity, or  with  the  consent  and  approval,  of 
the  person  in  whose  home  or  place  of  busi- 
ness they  are  installed,  and  with  the  im- 
plied or  express  agreement  between  the 
subscriber  and  the  company  that  they  shall 
be  charged  to  the  telephone  and  paid  as 
other  charges  against  it.  To  illustrate: 
If  A  has  a  telepnone  in  his  place  of  busi- 
ness under  contract  arrangement  with  the 
company  by  which  he  is  to  pay  the  charges 
against  it  every  month,  and  B,  a  nonsub- 
Bcriber  with  the  consent  and  approval  of 
A,  uses  the  telephone  for  the  purpose  of 
communicating  with  another,  there  can  be 
no  doubt  that  A  would  be  liable  to  the 
company  for  the  service  fee,  and,  as  a  con- 
sequence of  this,  that  the  nonsubscriber 
could  maintain  an  action  against  the  com- 
pany for  its  negligent  failure  to  render  the 
service  required.  In  short,  the  nonsub- 
scriber would  occupy  precisely  the  same 
attitude  as  the  subscriber;  and,  if  the 
subscriber  could  recover  for  a  breach  of  the 
contract,  so  can  the  nonsubscriber.  No  rea- 
son can  be  given  why  the  same  measure  of 
duty  and  liability  on  the  part  of  the  tele- 
phone company  should  not  be  applied  to 
the  subscriber  and  the  nonsubscriber.  The 
telephone  is  used  by  each  under  circum- 
stances that  secure  in  the  same  manner  and 
degree  the  compensation  due  the  company 
for  the  service. 

We  may  further  add  that  if  the  company 
does  not  desire  to  render,  and  is  unde]*  i^o 
45  L.R.A.(N.S.) 


contract  obligation  to  furnish,  the  service 
to  a  nonsubscriber  who  uses  the  telephone 
with   the  consent  of  the   subscriber,  then, 
I  when   such   service  is  sought   by   the  non- 
.  subscriber,  the  company  should  at  once  in- 
i  form  him  that  the  desired  service  cannot 
I  be  furnished  except  at  a  regular  pay  sta- 
tion,  and   if   it   fails  to   do  this  the  non- 
subscriber  has  the  right  to  assume  that  the 
service  will  be  furnished;  and  by  its  failure 
to  notifv  him  to  the  contrary  tne  company 
agrees  that  it  will  furnish  the  service  under 
its  contract  with  the  subscriber,  and  if,  un- 
der this,  all  charges  against  the  telephone 
are   paid   or  agreed   to  be  paid   at  stated 
periods,  the  situation  of  the  nonsubscriber 
will  be  exactly  the  same  as  if  he  had  paid 
or  tendered  in  advance  the  service  fee." 

And  in  this  connection  see  also  McSorlcv 
V,  Faulkner,  38  N.  Y.  S.  R.  802,  14  N.  Y. 
Supp.  789,  holding  that  a  subscriber  to  h 
!  telephone  installed  in  his  place  of  business 
who,  upon  selling  out  his  business,  does 
not  remove  the  telephone  or  notify  the 
telephone  company  to  do  so  cannot,  upon 
being  required  to  pay  for  the  use  thereof 
by  the  telephone  company,  compel  the  pur- 
chaser of  the  business  to  reimburse  him, 
in  the  absence  of  any  express  contract  rela- 
tive to  the  use  of  the  telephone  or  of  any 
proof  that  the  purchaser  had  made  usV 
thereof,  although  it  was  proven  that  the 
telephone  had  been  used  by  some  person  or 
persons  during  the  time  it  was  in  the  pos- 
session of  the  purchaser.  A*  Qt  St 
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telephone  was  in  the  name  of  Mr.  Davant, 
its  department  manager,  the  telephone 
company  could  at  any  time  have  ascer- 
tained the  extent  of  Mr.  Pointer's  author- 
ity by  inquiring  of  Mr.  Davant,  and  that, 
failing  to  make  this  inquiry,  it  took  the 
risk.  Moreover,  it  is  said  that  the  tele- 
phone company  had  ample  notice,  by  rea- 
son of  the  refusal  of  the  railway  com- 
pany to  pay  the  bill  on  at  least  three  oc- 
casions, as  its  items  were  in  course  of  ac- 
cumulation. To  this  it  is  replied  that  the 
bill  was  presented  to  Mr.  Pointer  each  time, 
and  that  he  O.  K.'d  it,  signing  Mr.  Davant's 
name,  and  that  the  telephone  company  had 
a  right  to  assume  that  it  would  be  settled 
in  some  reasonable  time,  although  the  sep-, 
aration  was  required  as  above  stated,  and 
that  in  fact  Mr.  Pointer  led  the  telephone 
company  to  believe  that  it  would  be  settled, 
as  its  agents  inferred,  by  the  railway  com- 
pany. 

When  a  long-distance  call  is  made  on  a 
business  telephone,  the  operator  should  re- 
quire the  name  of  the  person  calling,  and,  if 
it  be  one  different  from  the  subscriber,  the 
latter  should  be  conferred  with  and  should 
consent  to  a  charge  against  him  before  such 
charge  is  entered.  Any  assumed  rule  of 
law  permitting  a  charge  to  be  entered 
against  the  subscriber  for  services  rendered 
to  third  persons,  on  the  ground  merely 
that  such  persons  were  permitted  to  use 
the  telephone  for  the  purpose  of  calling 
central,  would  be,  as  we  deem  it,  gravely 
unjust.  Such  permission  to  use  the  tele- 
phone is  only  a  permission  to  use  the 
means  of  coming  in  contract  with  the  tele- 
phone company,  in  order  that  a  contract 
may  be  made  between  the  two  touching 
the  particular  services  desired.  An  op- 
posite rule  would  imply  a  liability  as  a 
necessary  result  of  permitting  a  third  per- 
son to  use  the  telephone  merely  for  the 
purpose  of  calling  "central,"  or  "long-dis- 
tance,"— a  conclusion  manifestly  inadmis- 
sible. In  what  has  been  said,  of  course, 
we  are  not  to  be  understood  as  referring 
in  any  way  to  long-distance  calls  made 
by  members  of  a  family  on  a  family  tele- 
phone. 

We  deem  it  unnecessary  to  pass  upon  the 
question  of  estoppel  suggested  above  in 
stating  the  contentions  of  the  parties,  as 
we  are  of  the  opinion  that  the  ground  on 
which  we  have  rested  the  decision  is  suffi- 
cient for  a  sound  disposition  of  the  rights 
of  the  parties. 

It    results   therefore    that,    inasmuch    as 
the  Court  of  Civil  Appeals  reached  the  cor- 
rect decision,  the  writ   of  certiorari   must 
be  denied. 
46  L.R.A.(N.S.) 
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TOOELE  CITY  et  al. 

(—  Utah,  — ,  130  Pac.  61.) 

Injunction   ^   against   enforcement   of 
ordinance  —  when  lies. 

1.  Injunction  will  not  lie  against  the 
enforcement  of  a  prohibitory  liquor  ordi- 
nance alleged  to  be  invalid,  to  prevent  either 
multiplicity  of  suits  or  the  infliction  of 
irreparable  injury,  although  there  is  a  pro- 
vision for  seizure  of  liquors  found  in  pos- 
session of  accused  persons,  or  because  of 
absence  of  remedy  at  law,  where  a  statute 
prohibiting  the.  business  is  in  existence. 

Action  —  form  —  effect  on  Jurisdiction. 

2.  The  court  cannot,  because  it  has  gen- 
eral jurisdiction  of  the  subject-matter,  de- 
termine in  an  equity  proceeding  matters 
which  are  properly  cognizable  only  at  law. 

(January  31,  1913.) 

(^ROSS-APPEALS  from  a  decree  of  the 
J  District  Court  for  Tooele  County  in  a 
proceeding  to  enjoin  the  enforcement  of  a 
municipal  ordinance;  plaintiffs  appealing 
from  a  denial  of  a  portion  of  the  relief 
asked  and  defendants  appealing  from  the 
granting  of  any  relief.     Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Smith  &  McBroom,  for  plain- 
tiffs: 

A  city  has  no  authority  to  punish  by  de- 
claring a  forfeiture  of  property. 

McQuillin,  Mun.  Ord.  §  170;  Dillon  Mun. 
Corp.  6th  ed.  §  617;  State,  Lambert,  Prose- 
cutor, V.  Rahway,  58  N.  J.  L.  582,  34  Atl.  5; 
State  ex  rel.  Heise  v.  Columbia,  6  Rich.  L. 
404. 

Its  power  is  controlled  by  the  provisions 
of  the  state  liquor  law. 

Savannah  v.  Hussey,  21  Ga.  80,  68  Am. 
Dec.  452;  Ex  parte  Sweetman,  5  Cal.  App. 
577,  90  Pac.  1069;  McLain  v.  State,  31  Tex. 
Crim.  Rep.  658,  21  S.  W.  365;  Assaria  v. 
Wells,  68  Kan.  788,  75  Pac.  1026;  Re  Van 
Tuyl,  71  Kan.  663,  81  Pac.  181;  Woolen  & 
T.  Intoxicating  Liquors,  §  309;  State  v. 
Muir,  164  Mo.  610,  65  S.  W.  285;  Pender- 
gast  v.  Peru,  20  111.  51;  Ex  Parte  Sweet- 
man,  5  Cal.  App.  577,  90  Pac.  1069;  McLain 
v.  State,  31  Tex.  Crim.  Rep.  558,  21  S.  W. 
305;  Salt  Lake  City  v.  Howe,  37  Utah,  170. 
106  Pac.  705,  Ann.  Cas.  1912  C.  189. 

Note.  —  As  to  injunction  restraining 
prosecution  of  criminal  or  quasi  criminal 
nature,  sec  notes  to  Crighto  v.  Dahmer,  21 
L.R.A.  84;  Littleton  v.  Burgess,  2  L.R.A. 
(N.S.)  631;  Hall  v.  Dunn,  25  L.R.A.(N.S.) 
193;  and  Denton  v.  McDonald,  34  L.R.A. 
(N.S.)  454- 
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The  matter  having  been  covered  by  state 
law,  the  municipality  has  no  authority. 

State  ex  rel.  Stevenson  v.  Tufly,  20  Nev. 
427,  19  Am.  St.  Rep.  374,  22  Pac.  1054; 
McGillie  v.  Corby,  37  Mont.  249,  17  L.R.A. 
(N.S.)  1263,  95  Pac.  1063;  United  States 
V.  Ju  Toy,  198  U.  S.  253,  49  L.  ed.  1040,  25 
Sup.  Ct.  Rep.  644;  Wynehamer  v.  People, 
13  N.  Y.  378 ;  Rex  v.  Robinson,  2  Burr.  803, 
2  Ld.  Kenyon,  513;  Caatle's  Case,  Cro.  Jac. 
644;  Stephens  v.  Watson,  1  Salk.  45; 
Sturgeon  v.  State,  1  Blackf.  39;  Rex  v. 
Dickenson,  1  Wms'  Saund.  135,  note  4; 
Took  V.  Glascock,  1  Wms'  Saund.  250,  note 
3;  State  v.  Loftin,  19  N.  C.  (2  Dev.  &  B.  L.) 
31;  State  v.  Corwin,  4  Mo.  609;  Camden  v. 
Allen,  26  N.  J.  L.  398;  Smith  v.  Lockwood, 
13  Barb.  209;  New  Albany  &  S.  R.  Co.  v. 
Connelly,  7  Ind.  32;  Victory  v.  Fitzpatrick, 
8  Ind.  281 ;  United  States  v.  Dickey,  Morris 
(Iowa)  412;  State  v.  Cowan,  29  Mo.  330; 
People  V.  Hanrahan,  75  Mich.  611,  4  L.R.A. 
751,  42  N.  W.  1124;  State  v.  Welch,  36 
Conn.  216;  State  v.  Keith,  94  N.  C.  933; 
Re  Sic,  73  Cal.  142,  14  Pac.  405;  Menkan 
v.  Atlanta,  78  Ga.  668,  2  S.  E.  559. 

Messrs.  Weber  A  Olson  and  Hard  A 
Hnrd  also  for  plaintiffs. 

Messrs.  It.  L.  Baker  and  Booth,  Ijee, 
Badger,  Rich,  A  Parke,  for  defendant: 

The  legislature  may  empower  a  city  to 
pass  ordinances  which  shall  absolutely  and 
entirely  supersede  the  law  of  the  state  as 
far  as  the  territory  within  municipal  boun- 
daries is  concerned. 

Black,  Intoxicating  Liquors,  §§  225,  226; 
McQuillin,  Mun.  Ord.  §  877,  pp.  1861-1863; 
Ex  parte  Douglass,  1  Utah,  108,  28  Cyc. 
696-700;  Assaria  v.  Wells,  68  Kan.  788,  75 
Pac.  1026. 

Ordinances  having  different  penalties 
than  state  statutes  covering  the  same  sub- 
ject have  been  upheld. 

St.  Joseph  V.  Vesper,  59  Mo.  App.  459; 
Kansas  City  v.  Hallett,  59  Mo.  App.  160; 
Opelousas  v.  Giron,  46  La.  Ann.  1364,  16  So. 
190;  Ex  parte  Drake,  55  Tex.  Crim.  Rep. 
233,  116  S.  W.  49;  Pekin  v.  Smelzel,  21  111. 
464,  74  Am.  Dec.  105;  Rogers  v.  Jones,  1 
Wend.  237,  19  Am.  Dec.  501 ;  Deitz  v.  Cen- 
tral City,  1  Colo.  324;  Com.  v.  Goodnow, 
117  Mass.  114;  Oklahoma  City  v.  Spence, 
—  Okla.  Crim.  Rep.  — ,  126  Pac.  701; 
Wragg  V.  Penn.  Twp.  94  111.  11,  34  Am. 
Rep.  199;  Robbins  v.  People,  95  111.  175; 
Hankins  v.  People,  106  IlL  628;  Seattle  v. 
Chin  Let,  19  Wash.  38,  52  Pac.  324;  Seattle 
T.  MacDonald,  47  Wash.  298,  17  L.R.A. 
(N.S.)  49,  91  Pac.  952;  Cooley,  Const.  Lim. 
7th  ed.  p.  279,  note  4. 

Tooele  city  has  authority  to  make  a  place 
where  intoxicating  liquors  are  kept  for  sale 
contrary  to  the  ordinance  a  nuisance. 

Goddard  v.  Jacksonville,  15  III.  588,  60 
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Am.  Dec.  773;  Block  v.  Jacksonville,  36 
111.  301;  Laugel  v.  Bushnell,  197  111.  20. 
58  L.R.A.  266,  63  N.  E.  1086;  State  v. 
Karstendiek,  49  La.  Ann.  1621,  39  L.R.A. 
525,  22  So.  845;  Dill.  Mun.  Corp.  5th  ed. 
§  689;  Oklahoma  City  v.  Spence,  —  Okla. 
Crim.  Rep.  — ,  126  Pac.  701;  Woolen  and 
T.  Intoxicating  Liquors,  §  290. 

A  penalty  may  be  inflicted  by  both  state 
and  municipality. 

Stevens  v.  Kansas  City,  146  Mo.  460. 
48  S.  W.  658;  Hankins  v.  People,  106  111. 
628;  Mclnemy  v.  Denver,  17  Colo.  302, 
29  Pac.  516;  State  v.  Lee,  29  Minn.  445, 
13  N.  W.  913;  Ex  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717;  Theisen  v.  McDavid,  34 
Fla.  440,  26  L.R.A.  234,  16  So.  321;  Seat- 
tle v.  MacDonald,  47  Wash.  298,  17  L.R.A 
(N.S.)  49,  91  Pac.  952;  Wragg  v.  Penn. 
Twp.  94  111.  11,  34  Am.  Rep.  199;  Robbing 
V.  People,  95  III.  175;  Kemper  v.  Com.  85 
Ky.  219,  7  Am.  St.  Rep.  593,  3  S.  W.  159; 
Van  Buren  v.  Wells,  53  Ark.  368,  22  Am. 
St  Rep.  214,  14  S.  W.  38;  Anderson  v. 
O'Donnell,  29  S.  C.  355,  1  L.R.A.  632,  13 
Am.  St.  Rep.  728,  7  S.  E.  523;  Foitner  v. 
Duncan,  91  Ky.  171,  11  L.R.A.  188,  15  S. 
W.  55;  Hunt  v.  Jacksonville,  34  Fla.  504, 
43  Am  St.  Rep.  214,  16  So.  398;  Austin 
v  Tenn.  101  Tenn.  563,  50  L.R.A.  478,  70 
Am.  St.  Rep.  703,  48  S.  W.  305;  Fant  v. 
People,  45  111.  259;  March  v.  Com.  12  B. 
Mon.  25;  Seattle  v.  MacDonald,  47  Wash. 
298,  17  L.R.A.(N.S.)  72,  91  Pac.  952. 

Frick,  J.,  delivered  the  opinion  of  the 
court: 

This  i^  an  action  in  equity  for  injunctive 
relief.  The  matters  upon  which  the  aid 
of  a  court  of  equity  is  invoked  are  set  forth 
in  the  complaint.  The  substance  of  the 
complaint,  after  setting  forth  the  statu.s 
and  relationship  of  the  parties  to  the  sub- 
ject of  the  action,  is  as  follows:  That  in 
June,  1911,  a  certain  election  was  held  in 
Tooele  city,  pursuant  to  chapter  106  of  the 
Laws  of  Utah  1911,  a  local  option  statute, 
in  which  election  the  question  of  whether 
intoxicating  liquors  should  be  permitted 
to  be  sold  after  the  30th  day  of  September, 
1911,  in  such  city  was  submitted  to  a  vote 
of  the  legal  voters,  and  was  by  them  deter- 
mined against  sale;  that  thereupon  the  citv 
counsel  of  Tooele  city,  on  the  18th  day  of 
September,  1911,  attempted  and  pretender^ 
to  pass  a  certain  ordinance  prohibiting  the 
sale  of  intoxicating  liquors  in  said  city, 
and  said  ordinance  prescribed  certain  rules 
of  evidence,  and  provided  for  certain  penal- 
ties  for  its  violation.  The  ordinance  is 
made  a  part  of  the  complaint.  It  was  fur- 
ther alleged  that  thereafter,  and  in  pur- 
suance of  the  provision  of  said  ordinance, 
the  officers  of  said  Tooele  city  filed  com- 
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plaints  in  a  court  of  competent  jurisdiction 
against  many  of  the  residents  of  said  city, 
charging  tliem  separately  with  having  vi- 
olated the  provisions  of  the  ordinance, 
aforesaid,  and  among  those  against  whom 
complaints  were  so  filed  are  the  plaintiffs; 
that  the  plaintiff  Bezeek  was  complained 
of  and  charged  with  a  misdemeanor  for 
having  violated  the  provisions  of  said  or- 
dinance tliFLMi  times  between  the  29th  day 
of  February  and  the  8th  day  of  March, 
1012;  that  the  plaintiff  Frank  Penna  was 
so  charged  three  times  between  the  11  th 
day  of  January  and  the  8th  day  of  March, 
1912;  that  the  plaintiff  Alex  Voyich  was 
so  charged  once  between  said  dates;  that 
the  plaintiff  Fred  Smith  was  charged  once; 
that  the  plaintiff  Frank  Hoffman  was 
charged  twice;  that  the  plaintiff  Frank 
Pejnovich  was  charged  once,  and  the  plain- 
tiff Alma  F.  Mallet  three  times,  and  all  of 
the  foregoing  complaints  contained  separate 
and  distinct  offenses;  that  the  officers  of 
said  Tooele  city  did  prosecute  said  several 
complaints  and  charges,  and  threaten  to 
continue  to  prosecute  said  plaintiffs  for 
supposed  violations  of  said  ordinance. 

The  allegations  upon  which  plaintiffs 
rely  for  injunctive  interference  with  said 
alleged  and  threatened  prosecutions  are  as 
follows:  "That  to  defend  the  said  prosecu- 
tions severally,  as  the  plaintiffs  will  be  com- 
pelled to  do,  unless  the  said  prosecutions 
are  restrained  by  order  of  this  court,  does 
and  will  give  rise  to  multiplicity  of  actions; 
that  the  plaintiffs  herein,  if  compelled  to 
defend  said  actions  separately,  will  be  com- 
pelled to  expend  large  sums  of  money;  tha^ 
the  said  prosecutions  are  oppressive  and 
unreasonable,  and,  unless  the  said  city  i« 
restrained  from  prosecuting  the  said  actions 
by  order  of  this  court,  the  means  of  these 
plaintiffs  will  be  totally  consumed  in  defend- 
ing themselves  against  said  charges,  and 
the  plaintiffs  herein  will  no  longer  be  able 
to  properly  defend  themselves  in  such  ac- 
tions, to  the  great  and  irreparable  damage 
of  the  plaintiffs." 

For  a  second  cause  of  action  it  is  alleged 
that,  pursuant  to.  the  provisions  of  said 
ordinance,  the  plaintiffs  have  been  charged 
with  and  prosecuted,  and  will  continue  to 
bo  prosecuted,  for  maintaining  nuisances; 
and  for  a  third  cause  of  action  it  is  alleged 
that,  by  virtue  of  a  search  and  seizure  pro- 
vision contained  in  said  ordinance,  the 
officers  of  said  Tooele  city  have  seized  and 
carried  away  certain  intoxicating  liquors, 
the  property  of  said  plaintiffs.  Tt  is  also 
alleged,  upon  information  and  belief,  tliat 
prosecutions  based  on  said  ordinance  will 
be  instituted  against  otlier  residents  of 
Tooele  city.  Tt  is  further  alleged  that  said 
45  L.R.A.(N.S.) 


ordinance  is  void;  the  reasons  therefor  be- 
ing stated. 

The  defendant  demurred  to  the  complaint 
for  want  of  facts.     The  district  court  of 
Tooele  county  sustained  the  demurrer  ba 
to  the  first  two  causes  of  action  set  forth 
in  the  complaint  and  overruled  it  as  to  the 
third.    Pursuant  to  the  stipulations  of  coun- 
sel electing  to  stand  upon  their  pleadings 
respectively,  the  court  then  issued  a  perpet- 
ual injunction  against  the  city  on  the  third 
cause  of  action,  and  denied  an  injunction 
and  dismissed  the  complaint  as  to  the  firsi 
and  second  causes  of  action.    Plaintiffs  ap- 
peal from  that  part  of  the  judgment  deny 
ing    the    injunction,    and    the    defendantn 
appeal  from  that  part  granting  the  same. 
At  the  hearing  we,  sua  sponte,  questionei? 
the  power,  or,  at  least,  the  propriety  of  t. 
court  of  equity  to  grant  the  relief  under 
the     conceded     facts     and     circumstances 
Counsel  for  both  sides,  however,  urgently 
requested  that  we  should  hear  and  deter- 
mine  the    appeal.     We  accordingly   heard 
their   arguments   upon   the   condition   that 
they  file  a  brief,  in  which  they  should  refer 
us  to  the  authorities  in  support  of  the  con- 
tention  that  it  is  proper  for  a  court  of 
equity  to  grant  injunctive  relief  in  cases 
like  the  one  at  bar.     Counsel   have  filed 
such  a  brief,  in  which  they  have  referred 
us  to  many  cases  where  courts  of  equity 
have   granted    injunctive    relief,    involving 
both  criminal  and    quasi  criminal  prosecu- 
tions based  upon  ordinances  or  laws  that 
were  alleged  to  be  void.     They  have  also 
referred    us   to   cases   wherein   the   ccMirtff 
have  denied  such  relief.    Among  the  caaen 
cited  by  counsel  wherein  courts  have  inter- 
fered  are  the  following:    Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  378,  4<t 
L.  ed.   600,  22  Sup.  Ct.  Rep.  410;   South 
Covington  &  C.  Street  R.  Go.  ▼.  Berry,  93 
Ky.  43,  15  L.R.A.  604,  40  Am.  St.  Rep.  161, 
18  S.  W.  1026;  Hall  v.  Dunn,  52  Or.  475, 
25  L.R.A.(N.S.)    193,  97  Pac.  811;    Balti- 
more V.  Radecke,  49  Md.  217,  33  Am.  Bep. 
239;  Bear  v.  Cedar  Rapids,  147  Iowa,  341, 
27  L.R.A.(N.S.)  1150,  126  N.  W.  324;  Chi- 
cago V.  Collins,  175  III.  445,  49  L.R.A.  408, 
67  Aih.  St.  Rep.  224,  51  N.  E.  907.     We 
shall  not  pause  now  to  set  forth  the  facts 
and  circumstances  upon  which  the  decisions 
in  the  foregoing  cases  are  based.    It  must 
sufiioe  to  say  that  a  mere  cursory  reading 
of  them  shows  that  in  all  of  them  some 
legal,  and  in  some  of  them  quasi  public, 
business  or  enterprise  was  involved  which 
would  suffer  irreparable  injury,  if  it  would 
not  be  entirely  destroyed,  in  case  the  prose- 
cutions under  the  alleged  invalid  ordinances 
were   permitted   to  be  carried  on   or  con- 
tinued.    Again,    in    many   of   those    cases 
many  hundreds,  possibly  thoui^ad4>  of  peo- 


1913. 


HOFFMAN  V.  TOOELE. 


905 


pie  might  be  directly  affected,  or  indirectly 
at  least,  by  the  prosecutions,  many  of  whom 
might  have  been  seriously  inconvenienced 
and  damaged.  In  addition  to  the  forego- 
ing, the  penalties  that  might  have  been  im- 
posed for  violations  of  the  ordinances  in 
question,  if  multiplied  as  they  might  have 
l»een  by  continued  prosecutions,  would 
have  been  a  most  serious  burden  upon  a 
lawful  business  or  enterprise,  and  might, 
in  many  cases,  have  caused  its  destruction'. 
While  we  do  not  wish  to  be  understood  as 
saying  that  in  all  the  cases  all  of  the  fore 
going  consequences  would  follow  or  were 
threatened,  yet  in  all  of  them  either  irrep- 
arable injury  was  threatened,  or  a  mul- 
tiplicity of  suits  were  imminent,  which,  if 
carried  on,  would,  of  itself,  have  amounted 
to  oppression. 

No  lawful  business  or  enterprise  is  being 
assailed  here,  although  plaintiffs  arc  pros- 
ecuted under  an  alleged  invalid  ordinance. 
Nor  is  it  alleged  that  any  property  which 
plaintiffs  may  lawfully  possess  or  deal 
with  will  be  interfered  with.  The  ordinance 
in  question  covers  precisely  the  same  ground 
that  is  covered  by  the  state  law  which 
was  in  full  force  and  effect  in  Tooele  city 
when  the  acts  with  which  the  plaintiffs  are 
charged  in  the  complaints  filed  against 
them  are  alleged  to  have  been  commit- 
ted. Indeed,  one  of  the  grounds  upon 
which  the  validity  of  the  ordinance  is 
assailed  is  that  it  covers  precisely  the 
same  ground  covered  by  the  state  law, 
with  penalties  practically  the  same  as 
those  imposed  by  that  law.  Neither  of 
the  plaintiffs,  therefore,  could  have  been 
lawfully  engaged  in  the  traffic  of  intoxi- 
cating liquors  when  the  complaints  were 
filed  against  them;  nor  can  either  of  them, 
nor  anyone  else,  be  so  engaged  now  in 
Tooele  city.  No  lawful  business  or  enter- 
prise is  therefore  either  molested  or  threat- 
ened by  the  prosecutions  in  question,  or  by 
any  similar  ones.  How  can  it  be  success- 
fully contended,  therefore,  that  irreparable 
damage  to  or  loss  of  property  which  is 
bSeing  devoted  to  legal  purposes  is  possible? 
All  that  plaintiffs,  or  either  of  them,  could 
gain  if  the  ordinance  in  question  were  held 
void  would  be  that  the  penalty  and  costs 
that  were  imposed  upon  the  conviction  in 
the  lower  court  could  not  be  enforced 
against  them.  This  is  the  usual  result  of 
every  criminal  prosecution  which  fails  on 
appeal,  regardless  of  the  grotinds  for  which 
it  fails.  Again,  plaintiffs  are  not  threat- 
ened with  prosecutions,  nor  with  search 
and  seizure,  nor  with  maintaining  nuisances, 
unless  there  is  some  cause  for  believing 
that  they  have  committed  some  act  which 
is  not  alone  prohibited  by  the  ordinance 
in  question,  but  is  likewise  prohibited  by 
46  L.R.A.(N.S.) 


the  state  law.  Immunity,  therefore,  from 
piosecutions  for  committing  acts  denounced 
by  the  ordinance  is  of  little,  if  any,  con- 
sequence, since  the  same  acts  are  prohib- 
ited by  the  state  liquor  law,  which  is  in 
force  in  Tooele  city.  If  a  court  of  equity 
may  interfere  in  this  case,  it  may  do  so  in 
any  criminal  prosecution,  where  the  claim 
is  put  forth  that  the  ordinance  or  law  upon 
which  the  prosecution  is  based  is  invalid. 
Indeed,  why  may  it  not  be  done  in  a  case 
where  the  plaintiff,  as  here,  alleges  that 
it  he  continues  to  violate  the  law  or  ordi- 
nance he  will  continue  to  be  prosecuted, 
and  the  numerous  prosecutions  will  be  an 
irreparable  injury  to  him,  although  the 
prosecutions  are  perfectly  legal?  In  addi- 
tion to  all  this,  plaintiffs  have  a  plain, 
speedy,  and  adequate  remedy  at  law  by  ap- 
peal to  this  court.  In  this  connection,  if 
it  had  been  desired  to  hasten  the  progress 
of  the  case  to  test  the  validity  of  the  or- 
dinance in  this  court,  counsel  could  have 
stipulated  the  facts,  as  in  legal  effect  was 
done  in  this  case,  and  the  trial  court,  in 
passing  upon  the  facts,  also  could  have 
passed  on  the  validity  of  the  ordinance, 
and  either  party  could  then  have  appealed 
from  the  decision,  and  could  thus  have  the 
question  of  the  validity  of  the  ordinance  de- 
termined in  the  usual  and  ordinary  meth- 
od. From  what  is  made  to  appear,  we  do 
not  see  why  such  a  case  could  not  have 
been  presented  on  appeal  and  submitted  to 
this  court  within  the  time  that  this  case 
was  heard  and  submitted.  If  such  a  course 
had  been  pursued,  in  view  that  the  case  is 
criminal  in  it^  nature,  it  could,  and  no 
doubt  would,  have  been  decided  as  soon  as 
this  appeal  is  now  being  decided.  In  the  six 
years  that  the  writer  has  been  a  member 
of  this  court,  no  criminal  case  that  was  reg- 
ularly submitted  to  this  court  has  been 
permitted  to  pass  beyond  the  term  without 
a  decision.  Appeals  to  this  court  in  crim- 
inal cases,  especially  where  the  validity 
of  statutes  or  ordinances  is  involved, 
may  thus  be  speedily  presented,  and  will, 
except  for  special  reasons,  as  speedily  be 
determined.  In  no  view,  therefore,  that 
can  be  taken  is  there  any  ground  upon 
which  to  base  a  right  to  equitable  relief 
in  this  case. 

The  following  are  a  few  of  the  many 
cases  that  could  be  cited  in  which  it  is  held 
that  courts  of  equity  have  no  authority  to 
enjoin  courts  of  law  from  prosecuting  al- 
leged violations  of  ordinances  in  the  regular 
and  ordinary  manner,  although  such  or- 
dinances were  claimed  to  be,  and  in  some 
cases  conceded  to  be,  void  in  certain  re- 
spects: Chicago,  B.  &  Q.  R.  Co.  v.  Ottawa, 
148  111.  307,  30  N.  E.  85;  Shellman  v.  Sax- 
on,   134   Ga.   20,  27   L.R.A.(N.S.)    462,   67 
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S.  E.  438;  Poyer  v.  Dcs  Plains,  123  III.  Ill, 
5  Am  St.  Rep.  404,  13  X.  K.  819;  Yatofl  v. 
Batavia,  79  111.  500.  We  think  no  case 
can  be  found,  at  least  we  have  found  none, 
where  a  court  of  equity  has  interfered  with 
a  case  in  wliich  tlie  facts  and  circumstances 
were  as  in  the  cas<»  at  bar. 

It  no  doubt  sounds  well,  and  especially 
to  the  lay  ear,  to  say  that  a  court  that  has 
jurisdiction  of  the  general  subject  inattci* 
should  in  all  cases  determine  the  real  ques- 
tions involved,  regardless  of  the  manner 
or  form  in  which  such  questions  are  pre- 
sented to  the  courts.  To  argue  for  such  a 
procedure  is  to  ignore  the  fact  that, 
although  law  and  equity  may  be  ad- 
mi  ni8tcr(»d  by  the  same  court,  and  in 
this  state  in  the  samo  action,  neverthe- 
less the  functions  of  law  and  equity 
cannot,  without  endless  confusion,  be  en- 
tirely disregarded  or  ignored.  Equity 
can  intercede  only  where  the  law  is  in- 
adequate, or  is  impotent  to  prevent  gross 
injustice  or  irreparable  injury.  If  a 
court  of  equity  interfered  with  the  law 
when  the  law,  as  in  the  case  at  bar.  is 
supreme,  it  would  amount  to  usurpation. 
Usurpation  must  inevitably  lead  to  rev- 
olution, and  revolution  to  anarchy  and 
chaos.  If,  therefore,  we,  in  our  equitabb 
power,  should  interfere  in  this  case,  such 
interference,  in  our  judgment,  would  be 
usurpation,  pure  and  simple.  This  we 
have  no  right  to  do. 

The  appeal  should  therefore  be  dismissed. 
Such  is  the  order. 

McCarty,  Ch.  J.,  and  Straup,  J.,  con- 
cur. 
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A.  MAYS 
v. 

M.  L.  BROWN,  Warden  of  the  State  Peni- 
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STATE  OF  WEST  VIRGINIA  EX  REL.F. 

S.  NANCE 

V. 

SAME. 

(—  w.  Va.  — ,  77  S.  E.  243.) 

Governor  —  authority  to  declare  mar- 
tial law. 

1.  The  governor  of  tins  state  has  power 
to  declare  a  state  of  war  in  any  town,  city, 
district,  or  eountv  of  tlie  state,  in  tiie  event 
of  an  invasion  tliereuf  by  a  l\(wtile  military 

Ilea  (I  notes  bv  Poi  fexrar'jer,  J. 
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force,  or  an  insurrection,  rebellion,  or  riot 
therein,  and,  in  such  case,  to  place  such 
town,  city,  district,  or  county  under  martial 
law. 

Constitutional  law  —  conflicting  proTl- 
Rions  •-  civil  and  military  power. 

2.  The  constitutional  guaranties  of  sub- 
ordination  of  the  military  to  the  civil  pow- 
er, trial  of  citizens  for  offenses  cognizable 
by  the  civil  courts  in  such  courts  only,  and 
maintenance  of  the  writ  of  habeas  corpus, 
are  to  be  read  and  interpreted  so  as  to 
harmonize  with  other  provisions  of  the  Con- 
stitution authorizing  the  maintenance  of  a 
military  organization,  and  its  use  by  the 
executive  to  repel  invasion  and  suppress  re- 
bellion and  insurrection,  and  the  presump- 
tion against  intent  on  the  part  of  the  peo- 
ple in  the  formulation  and  adoption  of  the 
C(mstitution,  to  abolish  a  generally  recog- 
nized incident  of  sovereignty,  the  power  of 
self-preservation  in  the  state  by  the  use  of 
its  military  power  in  cases  of  invasion,  in- 
surrection, and  riot. 

Court  ^  power  to  review  declaration  of 
existence  of  war. 

3.  It  is  within  the  exclusive  province  of 
the  executive  and  legislative  departments 
of  the  government  to  say  whether  a  state 
of  war  exists,  and  neither  their  declaration 
thereof,  nor  executive  acts  under  the  same, 
are  reviewable  by  the  courts,  while  the  mili- 
tary occupation  'continues. 

Court  martial  ^  appointment  ^  Insur- 
rection. 

4.  The  authorized  application  of  martial 
law  to  territory  in  a  state  of  war  includes 
the  power  to  appoint  a  military  commission 
for  the  trial  and  punishment  of  offenses 
within  such  territorv. 

Same  —  punLshlng  offenders. 

5.  Martial  law  may  be  instituted,  in  case 
of  invasion,  insurrection,  or  riot,  in  a  mag- 
isterial district  of  a  county,  and  offenders 
therein  punished  by  the  military  commis- 
sion, notwithstanding  the  civil  courts  are 
open  and  sitting  in  other  portions  of  the 
county. 

Xote,  —  Contintuince  of  constitutional 
guaranties  during  war  or  <n«t<rrec- 
tion. 

For  other  annotation  of  collateral  in- 
terest, see  note  in  65  L.R.A.  103,  on  Martial 
law  where  there  is  no  actual  war:  a  noti- 
on Suspension  of  habeas  corpus,  in  4.5 
L.R.A.  832;  and  a  note  in  12  L.R.A.(NJS.) 
979,  on  Power  of  governor,  in  exercise  of 
power  to  suppress  insurrection,  to  author- 
ize arrest  and  detention  of  persons  with- 
out turning  them  over  to  the  civil  auth- 
orities. 

In  view  of  the  importance,  in  the  field  of 
constitutional  law,  of  the  West  Virginia 
decisions  above  reported,  involving  as  they 
do  the  constitutional  rights  of  the  individu- 
al citizen  on  the  one  hand,  and  the  powers 
of  government  on  the  other,  it  is  essential 
to  ascertain  at  the  outset  of  any  discus- 
sion of  these  cases  just  what  was  their 
practical  effect,  and    what   the   process    of 
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Same  -^  preappointmont  offenses  —  ju- 
risdiction. 

6.  Acts  committed  in  a  short  interim  be- 
tween two  military  occupations  of  a  ter- 
ritory for  the  suppression  of  insurrection- 
ary and  riotous  uprisings,  and  such  in  their 
general  nature  as  those  characterizing  the 
uprising,  are  punishable  by  the  military 
commission  within  the  territory  and  period 
of  the  military  occupation. 

(Robinson,  J.,  dissents.) 

(December  19,  1912.) 

PETITIONS  for  writs  of  habeas  corpus 
to  secure  the  release  of  petitioners 
from  the  custody  of  the  respondent,  to 
which  they  had  been  committed  under  sen- 
tences of  a  military  commission.  Writs 
denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Belcher,  Stiles,  &  Goettman, 
for  petitioner  Mays: 

A  Constitution  is  that  by  which  the 
powers  of  government  are  limited.  It  is 
to  the  governors,  or  rather  to  the  depart- 
ments of  government,  what  a  law  is  to  in- 
dividuals. 

Kamper  v.  Hawkins,  1  Va.  Gas.  20;  Van- 
holne  V.  Dorrance,  2  Dall.  304,  308,  1  L.  ed. 
391,  393;  State  v.  Griswold,  67  Conn.  290, 
33  L.R.A.  227,  34  Atl.  1046;  McKoan  v. 
Devries,  3  Barb.  196,  1  Story,  Const.  §§ 
338,  339;  Rison  v.  Farr,  24  Ark.  161,  87 
Am.  Dec.  52;  List  v.  Wheeling,  7  W.  Va. 
501;  Eckhart  v.  State,  5  W,  Va.  515; 
Lemons  v.  State,  4  W.  Va.  755,  6  Am. 
Rep.  293;  Blair  v.  Marye,  80  Va.  485;  Shell 
V.  Cousins,  77  Va.  328. 

Section  12  of  article  3  of  the  Constitu- 
tion says:     ''The  military  shall  be  subor- 


dinate to  the  civil  power;  and  no  citizen, 
unless  engaged  in  the  military  service  of 
the  state,  shall  be  tried  or  punished  by  any 
military  court,  for  any  offense  that  is  cog- 
nizable by  tlie  civil   eourts  of  the  state.'* 

The  governor  of  this  state  has  no  con- 
stitutional   authority    to    declare    war. 

Talbot  V.  Janson,"  3  Dall.  133,  1  L.  ed. 
540;  Raymond  v.  Thomas,  91  U.  S.  712, 
23  L.  ed.  434;  Tyler  v.  Defrees,  11  Wall. 
331,  20  L.  ed.  161;  Prize  Cases,  2  Black, 
635,   17   L.   ed.   459. 

The  governor  cannot  call  out  the  militia, 
or  so  use  it  as  to  destroy  the  laws. 

Davis,  Military  Law,  pp.  48,  49. 

The  term  "military  law"  applies  to  and 
includes  such  rules  of  action  and  conduct 
as  are  imposed  by  a  state  upon  persons 
in  its  military  forces,  with  a  view  to  the 
establishment  and  maintenance  of  military 
discipline. 

Davis,  Military  Law,  p.  1 ;  State  v.  Ran- 
kin, 4  Coldw.  145;  Johnson  v.  Jones,  44  111. 
142,  92  Am.  Dec.  159;  Re  Bogart,  2  Sawy. 
396,  Fed.  Cas.  No.  1,596;  Xeall  v.  United 
States,  56  C.  C.  A.  31,  118  Fed  699. 

These  are  no  articles  of  war  of  the 
United  States  army  authorizing  the  trial 
of  civilians  by  military  courts. 

Davis,  Military  Law,  p.  508;  Ex  parte 
Milligan,  4  Wall.  2,  18  L.  ed.  281. 

No  officer  can  escape  liability  for  caus- 
ing the  arrest  and  imprisonment  of  a  civil- 
ian who  is  not  amenable  to  military  law. 

McCall  V.  McDowell,  Deady,  233,  1  Abb. 
(U.  S.)  212,  Fed.  Cas.  No.  8,673;  Ex  parte 
Merryman,  Taney,  246,  Fed.  Cas.  No. 
9,487;  Cochran  v.  Tucker,  3  Coldw.  186,. 91 
Am.  Dec.  276;  Caperton  v,  ^lartin,  4  W. 
Va.  138,  6  Am.  Rep,  270;   Moyer  v.  Pea- 


reasoning  upon  which  the  conclusion  an- 
nounced therein  is  based.  It  may  be  said 
of  them  that  they  illustrate  what  other 
decisions  on  constitutional  decisions  have 
already  demonstrated, — the  determination 
of  the  courts  to  give  our  written  Consti- 
tutions, by  interpretation,  such  flexibility 
as  will  bring  them  into  accord  with  what 
they  believe  to  be  the  public   interest. 

Now,  looking  merely  at  the  practical  re- 
sult of  these  cases,  namely,  the  refusal  of 
liberty  to  the  petitioners  pending  the  re- 
storation of  order,  all  that  is  necessarily 
decided,  beyond  the  preliminary  point  in 
Ex  PARTE  Jones,  that  the  executive  had 
the  power  by  virtue  of  statute  to 
cause  to  be  apprehended  outside  of  the 
military  zone  any  person  wilfully  aiding 
the  insurgents,  is  either  (a)  that  the  de- 
tention by  military  authorities  engaged  in 
suppressing  an  insurrection,  of  a  person 
charged  with  acts  tending  to  promote  in- 
surrection, or  with  participation  therein,  as 
a  means  of  suppressing  the  insurrection,  { 
is  a  proper  measure,  even  though  such  acts  j 
mav  have  taken  place  before  the  proclama- 
45  L.R.A.(X.S.) 


tion  of  martial  law;  or  (b)  that  the  legal- 
ity of  such  a  detention  cannot  be  examined 
by  the  civil  courts,  even  in  habeas  corpus 
proceedings,  so  long  as  the  insurrection  con- 
tinues. As  a  matter  of  fact,  the  court,  in 
summarizing  its  decision  in  the  earlier  case 
in  its  opinion  rendered  in  the  later  case, 
states  both  of  these  points  as  having  been 
decided   by   it. 

Although  either  of  these  views  leads  to 
the  same  practical  result,  the  latter  seems 
to  involve  the  assumption  that  the  privilege 
of  the  writ  habeas  corpus  is  in  such  case 
suspended,  while  the  former  recognizes  the 
right  of  the  petitioner  to  have  the  cause 
of  his  detention  reviewed,  but  holds  such 
detention  under  the  circumstances  to  be  le- 
gal. Had  the  West  Virginia  court  merely 
adopted  the  view  above  designated  as  (a), 
it  would  have  gone  no  further  than  other 
courts  have  already  gone.  See  Re  Mover, 
12  L.R.A.(N.S.)  979,  and  cases  cited  in'the 
note  thereto;  also  Mover  v.  Peahodv,  212 
U.  S.  78,  63  L.  ed.  410,  29  Sup.  Ct.  Rep. 
235,  decided  siMce  that  note  was  written, 
which  affirm  the  right  of  the  governor  of 
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body,  212  U.  S.  78,  53  L.  ed.  410,  29  Sup. 
Ct.  Rep.  235;  Carter  v.  Roberts,  99  Fed. 
948,  177  U.  S.  496,  497,  44  L,  cd.  801,  802, 
20  Sup.  Ct.  Rep.  713;  Deming  v.  McCIaugh- 
ry,  51  C.  C.  A.  349,  113  Fed.  639,  186  U. 
S.  49,  46  L.  ed.  1049,  22  Sup.  Ct.  Rep. 
786. 

Mr.  Harold  W.  Houston,  for  petitioner 
Nance  : 

The  governor  of  this  state  is  solely  a 
creature  of  the  state  Constitution.  He  has 
such  powers,  and  such  powers  only,  as  are 
delegated  to  him  by  that  instrument. 

Andrews,  Am.  Law,  p.  477;  Field  ▼. 
People,  3  111.  79;  Story,  Const.  §  207. 

Martial  law  can  never  exist  where  the 
civil  courts  are  open. 

Ex  parte  Milligan,  4  Wall.  2-142,  18  L. 
ed.  281-302;  Story,  Const.  §  185. 

Messrs.  William  G.  Conlcy,  Attorney 
General,  and  J.  O.  Henson,  Assistant  At- 
torney General,  for  respondent: 

Martial  law  applies  to  all  within  the 
territory  embraced  by  the  proclamation. 

Halleck,  International  Law,  chap.  17 
§25;  Re  Egan,  5  Blatchf.  319,  Fed.  Cas.  No. 
4,303;  Griffin  v.  Wilcox,  21  Ind.  370;  1 
Kent,  Com.  341,  note;  North  American  Re- 
view, 1896,  p.  558. 

When  once  declared,  it  becomes  the  duty 
of  the  military  to  govern  the  theater  of 
military  operations  in  the  interest  of  the 
military  and  the  safety  of  society. 

Ex  parte  Milligan,  4  Wall.  2,  127,  18 
L.  ed.  281,  297. 


TIic  ri;:^hts  of  the  states  are  supreme, 
save  when  restricted  by  the  Constitution  of 
the  United  States  or  of  the  respective 
states. 

In  this  state  the  Constitution  is  silent 
upon  this  question.  The  right  to  declare 
martini  law  is  inherent  in  a  state. 

Luther  v.  Borden,  7  How.  1,  12  L.  ed. 
581;  Ex  parte  Marais  [1902]  A.  C.  109,  71 
L.  J.  P.  C.  N.  S.  42,  50  Week.  Rep.  273, 
85  L.  T.  N.  S.  734,  18  Times  L.  R.  185; 
Com.  ex  rel.  Wadsworth  v.  Shortall,  206 
Pa.  165,  65  L.R.A.  193,  98  Am.  St.  Rep.  759, 
55  Atl.  952;  Ex  parte  Moore,  64  N.  C. 
802;  Moyer  v.  Peabody,  212  U.  S.  78,  53 
L.  ed.  410,  29  Sup.  Ct.  Rep.  235;  Re  Moy- 
er, 35  Colo.  159,  12  L.R.A.(N.S.)  979,  117 
Am.  St.  Rep.  189,  85  Pac.  190;  Re  Boyle, 
6  Idaho,  609,  45  L.RJI.  832,  96  Am.  St. 
Rep.  286,  57  Pac  706. 

I' pen  a  proclamation  of  the  governor 
declaring  war,  it  is  the  duty  of  the  mili- 
tary to  supply  military  tribunals  to  re- 
place the  civil  authority,  which,  for  the 
time  being,  has  ceased  to  exist. 

The  Grapeshot,  9  Wall.  129,  19  L.  ed. 
651 ;  Mechanics'  &  T.  Bank  v.  Union  Bank, 
22  Wall.  276,  22  L.  ed.  871;  Ex  parte  Milli- 
gan. 4  Wall.  2,  18  L.  cd.  281;  Re  Egan,  5 
Blatrhf.  319,  Fed.  Cas.  No.  4,303. 

(ivil  law  and  martial  law  are  incom- 
patible; with  the  advent  of  martial  law 
the  rights  of  civil  law  tribunals  were  ex- 
tinguiflhed. 

lie  Kemp,  16  Wis.  382;  Ex  parte  Mari- 


a  state,  in  the  exercise  of  the  power  to 
suppress  insurrection,  to  authorize  the  ar- 
rest and  detention  of  persons  without  turn- 
ing them  over  to  the  civil  authorities.  The 
fact  that  the  petitioners  in  State  ex  rel. 
Mays  v.  Brown  were  detained  by  virtue  of 
a  sentence  imposed  by  a  military  commis- 
sion neither  augmented  their  right  to  be 
discharged,  nor  diminished  the  right  of  the 
executive  to  detain  them.  A  military  com- 
mission is  not  a  court  in  the  legal  sense  of 
the  term,  but  is  rather  in  the  nature  of  an 
executive  board  of  inquiry  into  the  causes 
for  detention.  The  efficacy  of  any  sentence 
imposed  by  it  is  dependent,  not  upon  any 
pow^ers  possessed  by  it,  but  upon  the  will  of 
the  military  chief. 

The  West  Virginia  court,  however,  does 
go  further  than  the  decisions  to  which  al- 
lusion is  above  made,  in  asserting  the  right, 
as  an  incident  of  military  occupation  of 
domestic  territory,  to  try  persons  within 
that  territory  before  a  military  tribunal  for 
offenses  ordinarily  cognizable  by  the  civil 
courts,  although  the  resistance  to  the  civil 
authority  does  not  take  the  form  of  organ- 
ized rebellion  against  the  state.  And  tlioiigh 
the  court  disclaims  any  intention  of  hold- 
ing that  imprisonment  under  the  sentence 
of  a  military  commission  may  continue  af- 
ter restoration  of  order,  it  practically  ad- 
mits that  the  commission  may  (as  was 
45  L.R.A.(N.S.) 


actually  done  in  State  ex  bel.  Mays  ▼. 
Brown)  impose  a  penalty  in  excess  of  that 
prescribed  by  the  statute  defining  the  of- 
fense. It  is  for  these  reasons  that  the  de- 
cisions in  question  have  been  the  target 
for  so  much  adverse  criticism. 

In  criticizing  them,  it  should  be  borne 
in  mind  that  the  question  before  the  court 
was  not  whether  the  power  asserted  was 
properly  exercised  under  the  circumstances 
which  existed,  but  whether,  in  view  of  the 
provisions  of  the  state  Constitution,  any 
such  power  could  exist.  And  in  examining 
the  validity  of  the  court's  conclusion,  the 
commentator  is  equally  bound  to  disregard 
such  extrinsic  evidence  bearing  upon  the 
interpretation  of  the  Constitution  of  West 
Virginia  as  may  be  adduced  from  the  his- 
tory of  that  state  and  the  action  of  the 
Constitutional  Convention,  in  not  onlv  elab- 
orating  tlie  safeguards  of  the  former  Con- 
stitution, but  in  striking  out  exceptions 
limiting  its  guaranties  to  "times  of  peace," 
and  excepting  "times  of  invasion,  insurrec- 
tion, and  public  danger."  An  able  argu- 
ment ba<»ed  upon  such  evidence  may  be 
found  in  the  address  delivered  by  the  presi- 
dent of  the  West  Virginia  bar  association, 
Hon.  W.  G.  Mathews,  at  its  29th  annual 
meeting.  In  the  dry  legal  aspect  in  which 
we  are  bound  to  consider  it,  the  question  is 
not  whether  the  Constitution  of  the  states 
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Ji8  [1902]  A.  C.  109,  71  L.  J.  P.  C.  N.  S. 
42,  50  Week.  Rep.  273,  85  L.  T.  N.  S.  734, 
18  Times  L.  R.  185;  Moyer  v.  Peabody, 
212  U.  S.  78,  53  L.  ed.  410,  29  Sup.  Ct. 
Rep.  235;  Ex  parte  Vallandigham,  1  Wall. 
243,  17  L.  ed.  589;  Ex  parte  Ortiz,  100 
Fed.   955. 

The  military  commission  can  try  for  of- 
fenses committed  before  military  occupa- 
tion. 

The  Grapeshot,  9  Wall.  129,  19  L.  ed. 
651. 

Mr.  George  S.  Wallace  also  for  respond- 
ent. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

L.  A.  Mays  and  S.  F.  Nance,  in  the  cus- 
tody of  M.  L.  Brown,  warden  of  the  peni- 
tentiary of  this  state,  under  sentence  of  a 
military  commission  appointed  by  the  gov- 
ernor to  sit  in  a  territory  corresponding 
in  area  and  boundaries  with  the  magisterial 
district  of  Cabin  creek,  in  the  county  of 
Kanawha,  in  which  the  said  governor  had 
declared  a  state  of  war  to  exist,  by  proc- 
lamation duly  issued  and  published,  seek 
discharges  and  liberation  upon  writs  of 
habeas  corpus  duly  issued  by  this  court. 
Upon  these  writs,  lack  of  authority  in  the 
governor  to  institute,  in  cases  of  insurrec- 
tion, invasion,  and  riot,  martial  law,  is 
denied  in  argument.  A  further  contention 
is  that  his  power  to  do  so  extends  only  to 
the    inauguration    or    establishment    of    a 


limited  or  qualified  form  of  such  law,  sub- 
ordinate to  the  civil  jurisdiction  and  power 
to  a  certain  extent;  and  certain  provisions 
of  the  state  Constitution  are  relied  upon  as 
working  this  restraint  upon  the  executive 
power,  among  them  the  provision  of  §  4 
of  art.  3,  saying,  "The  privilege  of  the  writ 
of  habeas  corpus  shall  not  be  suspended," 
and  the  provision  of  §  12  of  the  same  ar- 
ticle, saying,  "The  military  shall  be  subor- 
dinate to  the  civil  power;  and  no  citizen, 
unless  engaged  in  the  military  service  of 
the  state,  shall  be  tried  or  punished  by  any 
military  court,  for  any  offense  that  is  cog- 
nizable by  the  civil  courts  of  the  state." 
A  minor  question  is  whether  offenses  com- 
mitted immediately  before  the  proclama- 
tion of  martial  law,  but  connected  with  the 
insurrection  and  operative  therein,  may  be 
punished  by  a  military  commission,  acting 
within  the  period  of  martial  occupation  and 
rule. 

All  agree  as  to  the  character  and  scope  of 
martial  law,  unrestrained  by  constitutional 
or  other  limitations.  The  will  of  the  mili- 
tary chief,  in  this  instance  the  governor  of 
the  state,  acting  as  commander  in  chief  of 
the  army,  is,  subject  to  slight  limitations, 
the  law  of  the  military  zone  or  theater  of 
war.  It  is  sometimes  spoken  of  as  a  sub- 
stitute for  the  civil  law.  It  is  said,  also 
that  the  proclamation  of  martial  law  ousts 
or  suspends  the  civil  jurisdictions.  These 
expressions  are  hardly  accurate.  The  in- 
'  vasion  or  insurrection  sets  aside,  suspends. 


of  West  Virginia  was  properly  interpreted,  | 
but  whether  it  was  capable  of  the  interpre- 
tation  which   the   supreme   court   of   that 
state  has  put  upon  it. 

As  every  student  of  the  law  knows,  there 
are  many  words  and  phrases  which,  con- 
tinuing current  through  various  periods, 
from  time  to  time,  have  received  an  added 
or  varied  meaning,  rendering  their  employ- 
ment a  source  of  obscurity  and  uncertainty. 
One  of  these  is  the  term  "martial  law."  For 
that  reason  none  of  the  definitions  of  mar- 
tial law  which  have  been  been  attempted 
have  been  satisfactory.  It  is  obviously  im- 
possible to  stamp  with  a  definite  meaning 
a  word  or  phrase  which  is  from  time  to 
time  receiving  an  additional  content  of 
meaning. 

Before  proceeding  further  it  is  well, 
therefore,  to  take  note  of  just  what  the 
phrase  "martial  law"  may  signify.  Origin- 
ally it  denoted  the  law  administered  by  the 
court  of  the  constable  and  marshal,  which 
became  obsolescent  in  the  seventeenth  cen- 
tury; and  in  the  opinion  of  Prof.  Holds- 
worth  (see  18  Law  Quarterly  Rev.  132) 
"the  only  reason  why  powers  so  dissimilar 
Are  now  called  by  the  same  name  of  mar- 
tial law  is  the  purely  historical  reason 
that  they  all  formed  hrnnches  of  the  jur- 
isdiction of  the  constable's  and  marshal's 
court." 
45  L.R.A.(N.S.) 


In  its  primary  signification  martial  law 
denoted  what  is  now  known  as  military 
law,  which  is  the  body  of  regulations  pre- 
scribed for  the  government  of  the  military 
forces,  and  which  is  a  branch  or  depart- 
ment of  municipal  law. 

In  another  sense,  it  denotes  the  law  of 
military  occupation  or  military  govern- 
ment, which  is  military  power  exercised  by 
a  belligerent  by  virtue  of  his  occupation  of 
an  enemy's  country,  over  such  territory 
and  its  inhabitants.  This  is  the  will  of  the 
military  commander,  subject  only  to  such 
restraints  as  the  international  laws  of  war 
may  impose. 

"In  such  cases,"  says  the  Supreme  Court 
in  New  Orleans  v.  New  York  Mail  S.  S. 
Co.  20  Wall.  387.  22  L.  ed.  354,  "the  con- 
quering power  has  a  right  to  displace  the 
pre-existing  authoritj',  and  to  ansurae  to 
such  extent  as  it  may  deem  proper  the  ex- 
ercise by  itself  of  all  the  powers  and  func- 
tions of  government.  It  may  appoint  all 
the  necessp.ry  oflficers  and  clothe  them  with 
designated  powers,  larger  or  smaller  ac- 
cording to  its  pleasure.  It  may  prescribe 
the  revenues  to  be  paid  and  apply  them  to 
its  own  use  or  otherwise.  It  may  do  any- 
thing necessaiy  to  strengthen  itself  and 
weaken  the  enemy.  There  is  no  limit  to  the 
powers  that  mav  be  exerted  in  such  cases, 
save  those  whicii  are  found  in  the  laws  an  J 
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and  nullifies  the  actual  operation  of  the 
Constitution  and  laws.  The  guaranties  of 
the  Constitution,  as  well  as  the  common 
law  and  statutes,  and  the  functions  and 
powers  of  the  courts  and  officers,  become 
inoperative  by  virtue  of  the  disturbance. 
The  proclamation  of  martial  law  simply 
recognizes  the  status  or  condition  of  things 
resulting  from  the  invasion  or  insurrection, 
and  declares  it.  In  sending  the  army  in- 
to such  territory  to  occupy  it  and  execute 
the  will  of  the  military  chief  for  the  time 
being,  as  a  means  of  restoring  peace  and 
order,  the  executive  merely  adopts  a  meth- 
od of  restoring  and  making  effective  the 
Constitution  and  laws  within  that  terri- 
tory, in  obedience  to  his  sworn  duty  to 
support  the  Constitution  and  execute  the 
laws. 

This  power  is  a  necessary  incident  of 
sovereignty.  It  is  necessary  to  the  preser- 
vation of  the  state.  Subject  to  the  juris- 
diction and  powers  of  the  Federal  govern- 
ment, as  delegated  or  surrendered  up  by 
the  provisions  of  the  Federal  Constitution, 
this  state  is  sovereign  and  has  the  powers 
of  a  sovereign  state.  Like  all  others,  it 
must  have  the  power  to  preserve  itself. 
Where  that  power  resides,  and  how  it  is 
to  be  exercised,  are  questions  about  which 
there  has  been  some  difference  of  opinion 
among  jurists  and  statesmen.  Whether  the 
executive,  without  legislative  authority, 
may  exercise  it,  need  not  be  discussed. 
Section  92  of  chapter  18  of  the  Code  con- 
fers upon  the  governor  authority  to  declare 
a  state  of  war  in  towns,  cities,  districts, 
and  counties  in  which  there  are  disturb- 
ances by  invasion,  insurrection,  rebellion, 
or  riot.  Moreover,  §  12  of  art.  7  of  the 
Constitution  itself  seems  to  confer  such 
authority  upon  the  governor,  saying  he 
"may    call    out"    the    military    forces    "to 


execute  the  laws,  suppress  insurrection,  and 
repel  invasion."  Hence  we  may  say  the 
inauguration  of  martial  law  in  any  por- 
tion of  this  state,  by  proclamation  of  the 
governor,  has  both  constitutional  and  legis- 
lative sanction  in  express  terms. 

The  provisions  agaiAst  the  suspension  of 
the  writ  of  habeas  corpus  and  trial  of  citi- 
zens by  military  courts,  for  offenses  cog- 
nizable by  the  civil  courts,  cannot,  in  the 
nature  of  things,  be  actually  operative  in 
any  section  in  which  the  Constitution  itself 
and  the  functions  of  the  courts  have  been 
ousted,  set  aside,  or  obstructed  in  their  op- 
eration by  an  invasion,  insurrection,  re- 
bellion, or  riot.  In  such  cases,  the  consti- 
tutional guaranties  of  life,  liberty,  and 
property  have  ceased  to  be  operative  and 
efficacious.  The  lives,  liberty,  and  property 
of  the  people  are  at  the  mercy  of  the  in- 
vading, insurrectionary,  rebellious,  or 
riotous  element  in  controL  Their  will  and 
desires,  not  the  Constitution  and  laws, 
rule  and  govern.  There  is  no  court  with 
power  to  grant  or  enforce  the  writ  of  ha- 
beas corpus  within  the  limits  of  such  terri- 
tory. There  is  no  court  in  which  a  citizen 
can  be  tried,  nor  any  whose  process  can 
be  made  effective  for  any  purpose.  No 
doubt,  the  Constitution  and  laws  of  the 
state  are  theoretically  or  potentially  op- 
erative; but  they  are  certainly  not  in  actu- 
al and  effective  operation.  The  exercise  of 
the  military  power,  disregarding,  for  the 
time  being,  the  constitutional  provisions 
relied  upon,  is  obviously  necessary  to  the 
restoration  of  the  effectiveness  of  all  the 
provisions  of  the  Constitution,  including 
those  which  are  said  to  limit  and  restrain 
that  power. 

To  ascertain  the  extent  and  purpose  of 
the  incorporation  of  these  restrictive  pro- 
visions of  the  Constitution,  they  must  be 


usages  of  war.  These  principles  have  the 
sanction  of  all  publicists  who  have  con- 
sidered the  subject.  They  have  been  repeat- 
edly recognized  and  applied  by  this  court." 

The  law  which  governs  an  army  invad- 
ing an  enemy's  country  is  not  the  civil 
law  of  the  invaded  country,  nor  the  civil 
law  of  the  conquering  country.  It  is  mili- 
tary law,  the  law  of  war,  and  its  supre- 
macy for  the  protection  of  officers  and  sold- 
iers of  the  army  when  in  service  in  the 
field  in  the  enemy's  country  is  as  essential 
to  the  efficiency  of  the  army  as  the  supre- 
macy of  \he  civil  law  at  home  in  time  of 
peace  is  essential  to  the  preservation  of 
liberty.  Dow  v.  Johnson,  100  U.  S.  158,  26 
L.  ed.  632. 

"The  law  of  militiry  occupation  of  for- 
eign territory  is  that  established  by  pren- 
eral  international  law.  According  to  this, 
the  power  of  the  military  commander  is 
constitutionally  supreme.  For  no  act  that 
he  or  his  subordinates  mav  commit  can  he 
45  L.R.A,(N.S.) 


or  they  be  held  civilly  liable  in  the  ciTil 
courts  of  the  United  States,  or  of  the  state 
whose  territory  is  occupied.  The  only  lim- 
its to  the  military  authority  are  those 
which  international  law  and  usage,  upon  the 
ground  of  humanity  and  justice,  impose, 
and  breaches  of  these  are  cognizable  only 
in  the  military  courts."  Willoughby,  const. 
L.  p.  1218. 

The  laws  governing  the  military  occupa- 
tion of  hostile  foreign  territory  apply  to 
the  military  occupation  of  hostile  domestic 
territory  in  time  of  a  civil  war  which  has 
assumed  a  public  character;  and  in  such 
cases  the  laws  of  war  take  the  place  of  the 
Constitution  and  laws  of  the  United  States 
as  applied  in  time  of  peace.  New  Orleans 
v.  New  York  Mail  S.  8.  Co.  supra,  citing 
Prize  Cases,  2  Black,  635,  17  L.  ed.  459; 
Alexander's  Cotton,  2  Wall.  404,  17  L.  ed. 
915;  and  Mauran  v.  Alliance  Ins.  Co.  6 
Wall.  1,  18  L.  ed.  836. 

But  martial  law  may  be  not  only  a  for* 
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read  in  the  light  of  principles  developed  by 
goyemmental  experience  in  all  ages  and 
countries,  and  universally  recognized  at  the 
date  of  the  adoption  of  the  Constitution, 
and  not  expressly  abolished  or  precluded 
from  operation  by  any  terms  found  in  the 
instrument.  In  the  interpretation  of  con- 
tractS;  statutes,  and  constitutional  provi- 
sions, words  are  often  limited  and  re- 
strained to  a  scope  and  effect  somewhat 
narrower  than  their  literal  import,  up- 
on a  presumption  against  intent  to  inter- 
fere with,  or  innovate  upon,  well-estab- 
lished and  generally  recognized  rules  and 
principles  of  public  policy  not  expressly 
abolished.  Coal  &  Coke  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  165,  67  S.  E.  613; 
Reeves  v.  Ross,  62  W.  Va.  7,  57  S.  E.  284; 
Brown  v.  Gates,  15  W.  Va.  131;  Cope  v. 
Doherty,  2  De  G.  &  J.  614,  27  L.  J.  Ch.  N. 
S.  600,  4  Jur.  N.  S.  699,  6  Week.  Rep.  695 ; 
State  ex  rel.  Dillon  v.  County  Ct.  60  W.  Va. 
339,  55  S.  E.  382.  Nothing  can  be  higher 
in  character  or  more  indispensable  than 
this  power  of  self-preservation.  The  ex- 
perience of  all  civilization  has  demonstrat- 
ed its  necessity  as  an  incident  of  sovereign- 
ty. In  the  organization  of  the  state,  its 
citizens  likely  did  not  intend  .  to  omit  or 
dispense  with  a  power  vital  to  its  very 
existence  or  the  maintenance  and  efficiency 
of  its  powers,  under  circumstances  which 
inevitably  arise  in  the  life  of  every  state. 
Hence  there  is  strong  ground  for  a  pre- 
sumption in  favor  of  the  retention  of  the 
power  in  question,  which  finds  support  in 
other  constitutional  provisions,  authoriz- 
ing the  maintenance  of  a  military  organi- 
zation, and  the  use  of  it  by  the  executive 
in  the  repulsion  of  invasion  and  suppres- 
sion of  insurrections  and  riots.  Art.  7, 
§  12.  No  rebuttal  of  the  presumption  nor 
abolition  of  this  sovereign  power  is  found 


in  any  express  terms  of  the  Constitution. 
The  guaranties  of  supremacy  of  the  civil 
law,  trial  by  the  civil  courts,  and  the  opera- 
tion of  the  writ  of  habeas  corpus,  should  be 
read  and  interpreted  so  as  to  harmonize 
with  the  retention  in  the  executive  and 
legislative  departments  of  power  neces- 
sary to  maintain  the  existence  of  such 
guaranties  themselves.  It  is  reasonable 
and  logical.  Otherwise  the  whole  scheme  of 
government  may  fail.  So  interpreted,  they 
have  wide  scope  and  accomplish  their  ob- 
vious purpose.  The  attempt  to  extend 
them  further  would  be  futile  and  result  in 
their  own  destruction.  The  interruption  is 
of  short  duration.  It  is  only  while  mili- 
tary government  is  used  as  an  instrument 
of  warfare  that  the  commander's  will  is 
law.  New  Orleans  v.  New  York  St.  S.  Co. 
20  Wall.  387,  22  L.  ed.  354;  Ex  parte  Milli- 
gan,  4  Wall.  2,  127,  18  L.  ed.  281,  297.  That 
a  military  occupation  of  a  territory,  in  a 
state  of  peace  and  order,  differs  radically 
from  the  prosecution  of  a  war  in  the  same 
territory,  is  well  established.  In  Ex  parte 
Milligan,  cited  in  the  former  case,  the  mili- 
tary is  subordinate  to  the  civil  power,  no 
matter  whether  the  occupancy  under  tran- 
quil condition  precedes  or  follows  the  mili- 
tary operations.  Martial  law  is  operative 
only  in  such  portions  of  the  country  as  are 
actually  in  a  state  of  war,  and  continues 
only  until  pacification.  Ordinarily  the  en- 
tire country  is  in  a  state  of  peace,  and, 
on  extraordinary  occasions  calling  for  mili- 
tary operations,  only  small  portions  there- 
of become  theaters  of  actual  war.  In 
these  disturbed  areas,  the  paralyzed  civil 
authority  can  neither  enforce  nor  suspend 
the  writ  of  habeas  corpus,  nor  try  citizens 
for  offenses,  nor  sustain  a  relation  of  either 
supremacy  or  subordination  to  the  military 
power,  for  in  a  practical  sense  it  has  ceased. 


eign  or  international  fact,  but  a  domestic 
or  municipal  fact  as  well  (see  opinion  of 
Attorney  General  Gushing,  8  Ops.  Atty. 
Gen.  365).  There  is,  then,  that  martial 
law  which  may  be  exercised  in  domestic 
territory  upon  the  actual  scene  of  war, 
which  signifies  the  control  which  the  mili- 
tary commander  exercises  over  the  persons 
and  property  of  all  within  his  field  of  op- 
eration, citizens  and  soldiers  alike,  which 
tends  to  become  indistinguishable  from  mili- 
tary government  (compare  2  Willoughby, 
Const.  L.  p.  1242).  This  comprises  (1) 
the  right  of  control  which  is  essential  to 
the  prosecution  of  military  operations,  and 
(2)  that  right  to  deal  with  civil  offenders 
which  arises  from  the  absence  of  other  au- 
thority. According  to  the  rule  originally 
laid  down,  if  the  civil  courts  are  open,  or, 
according  to  the  modern  view,  if  their  pow- 
ers are  adequate  to  cope  with  the  situation, 
the  jurisdiction  above  denoted  by  2  van- 
iflhpfl 
45  L.*R.A.(N.S.) 


In  Ex  parte  Milligan,  4  Wall.  2,  18  L. 
ed.  281,  it  was  said  that  if,  in  foreign  in- 
vasion or  civil  war,  the  courts  are  actual- 
ly closed,  then,  on  the  theater  of  active 
military  operations  where  war  really  pre- 
vails, as  no  power  is  left  but  the  military, 
it  is  allowed  to  govern  by  martial  rule 
until  the  laws  can  have  their  free 
course,  but  that  martial  rule  can  never 
exist  where  the  courts  are  open  and  in 
the  proper  and  unobstructed  exercise  of 
their    jurisdiction. 

See  also  Ex  parte  Ortiz,  100  Fed.  965, 
which  holds  that  during  the  occupation  of 
Porto  Rico  by  the  military  forces  of  the 
United  States  during  the  war  with  Spain, 
a  military  commission  had  jurisdiction, 
while  the  state  of  war  existed,  to  try  a 
civilian,  a  native  of  that  country,  who  had 
never  been  in  the  land  or  naval  forces  of 
the  United  States,  for  murder. 

"That  martial  law  must  be  permitted  to 
prevail   on   the  actual   theater  of  military 
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But,  in  all  the  undisturbed,  peaceable,  and 
orderly  sections,  the  constitutional  guaran- 
ties are  in  actual  operation,  and  cannot  be 
set  aside.  Ex  parte  Milligan,  cited.  In 
most,  if  not  all,  of  the  instances  in  which 
the  civil  courts  have  treated  sentences  of 
military  commissions  as  void,  the  commis- 
sions acted,  and  the  sentences  were  pro- 
nounced, in  tranquil  territory,  not  covered 
by  any  proclamation  of  martial  law,  in 
which  there  was  no  actual  war,  and  in 
which  the  Constitution  and  laws  were  in 
full  and  unobstructed  operation.  An  insur- 
rection in  a  given  portion  of  a  state,  or  an 
invasion  thereof  by  a  foreign  force,  does 
not  produce  a  state  of  war  outside  of  the 
disturbed  area.  A  nation  may  be  at  war 
with  a  foreign  power,  and  yet  have  no  oc- 
casion to  institute  martial  law  anywhere 
within  its  own  boundaries,  as  in  the  case  of 
the  United  States  in  the  war  with  Spain. 
So,  during  the  Civil  War,  there  were  vast 
areas  and  whole  states  in  which  there  was 
no  actual   war. 

It  seems  to  be  conceded  that,  if  the  gov- 
ernor has  the  power  to  declare  a  state  of 
war,  his  action  in  doing  so  is  not  review- 
able by  the  courts.  Of  the  correctness 
of  this  view,  we  have  no  doubt.  The  func- 
tion belongs  to  the  executive  and  legis- 
lative departments  of  the  government,  and 
is  beyond  the  jurisdiction  and  powers  of 
the  courts.  There  is  room  for  speculation, 
of  course,  as  to  the  consequences  of  an  ar- 
bitrary exercise  of  this  high  sovereign 
power;  but  the  people,  in  the  adoption  of 
their  Constitution,  may  well  be  supposed 
to  have  proceeded  upon  a  well-grounded 
presumption  against  any  such  action,  and 
assumed  that  the  evil  likely  to  flow  from 
an  attempt  to  hamper  and  restrain  the 
sovereign  power  in  this  respect  might 
largely  outweigh  such  advantages  as  could 


be  obtained  therefrom.  We  are  not  to  be 
understood  as  saying  there  would  be  a  lack 
of  remedy  in  such  case.  The  sovereign 
power  rests  in  the  people,  and  may  be  ex- 
erted through  the  legislature  to  the  extent 
of  the  impeachment  and  removal  from  of- 
fice of  a  governor  for  acts  of  usurpation  and 
other  abuses  of  power. 

Power  to  establish  a  military  commis- 
sion for  the  punishment  of  offenses  commit- 
ted within  the  military  zone  is  challenged 
in  argument;  but  we  think  such  a  com- 
mission is  a  recognized  and  necessary  inci- 
dent and  instrumentality  of  martial  gov- 
ernment. A  mere  power  of  detention  of  of- 
fenders may  be  wholly  inadequate  to  the 
exigencies  and  effectiveness  of  such  gov- 
ernment. How  long  an  insurrection  or  a 
war  may  last  depends  upon  its  character. 
Such  insurrections  as  are  likely  to  occur 
in  a  state  like  this  are  mild  and  of  short 
duration.  But  no  man  can  forsee  and  fore- 
tell the  possibilities,  and  a  government 
must  be  strong  enough  to  cope  with  great 
Insurrections  and  rebellions,  as  well  as  mild 
ones. 

That  the  courts  of  Kanawha  county  sit 
within  the  limits  of  that  county  and  out- 
side of  the  military  zone  does  not  preclude 
the  exercise  of  the  powers  here  recognized 
as  vested  in  the  executive  of  the  state. 
These  petitioners  were  arrested  within  the 
limits  of  the  martial  zone.  There  the  pro- 
cess of  the  courts  did  not  and  could  not  run 
during  the  period  of  military  occupation, 
and  presumptively  the  state  of  affairs  in 
that  district  at  the  time  of  the  military 
occupation  and  immediately  before  was 
such  as  to  preclude  the  free  course  and  ef- 
fectiveness of  the  civil  law  and  the  pro- 
cess of  the  court,  however  effective 
they  may  have  been  in  other  sections  of 
Kanawha   county.     The   Constitution    and 


operations  in  time  of  war  is  an  unavoidable 
necessity.  It  results  from  the  very  nature 
of  war,  which  is  simply  an  appeal  to  force, 
and  where  it  is  being  waged,  it  necessarily 
suspends  and  displaces  the  ordinary  laws  of 
the  land  by  those  usages  which  are  known 
as  the  laws  of  war.  If  a  commanding  of- 
ficer finds  within  his  lines  a  person,  wheth- 
er citizen  or  alien,  giving  aid  or  informa- 
tion to  the  enemy,  he  can  arrest  and  de- 
tain him  so  long  as  may  be  necessary  for 
the  security  or  success  of  his  army.  He 
can  do  this  under  the  same  necessity  which 
will  justify  him,  when  an  emergency  re- 
quires it,  in  seizing  or  destroying  the  pri- 
vate property  of  a  citizen.  The  authority 
to  do  eitner  by  military  force  is  indispensa- 
ble on  the  actual  theater  of  war.  The  want 
of  such  authority  might  lose  a  battle,  or 
peril  the  issue  of  a  campaign.  The  power  to 
do  these  thinpfs  is  implied  in  the  power  to 
wage  war,  and  springs  from  an  overruling 
necessity.  This  is  the  power  of  a  railitarv 
4-5  L.R.A.(N.S.) 


commander  on  the  actual  scene  of  military 
operations,  and  where  hostile  armies  are 
confronted  with  each  other.  We  may,  for 
the  purpose  of  the  present  case,  go  further, 
and  admit  that  if,  in  a  district  remote  from 
the  theater  of  military  operations,  the  pop- 
ular sentiment  is  so  disloyal  to  the  govern- 
ment that  one  who  aids  and  abets  the  pub- 
lic enemy  cannot  be  rendered  powerless  for 
mischief,  and  brought  to  justice  by  the  arm 
of  the  civil  law,  that  fact  would  justify 
the  government  in  treating  such  district  as 
virtually  attached  to  the  theater  of  mili- 
tary operations,  and  in  enforcing  therein 
martial  law  or  the  laws  of  war  so  far  as 
might  be  necessary  to  the  public  safety.  We 
may  concede  the  right  to  do  this  as  the 
exercise  of  a  constitutional  power,  result- 
ing from  the  power  to  wage  war.  Whether 
this  right  belongs  to  the  President  as  com- 
mander in  chief,  or  whether  he  must  receive 
authority  thus  to  act  from  Congress,  is  a 
question  not  necessary  for  us  to  consider. 
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laws  themselves  admit  the  obvious  inade- 
quacy and  insufficiency  of  ordinary  process 
and  penalties  in  cases  of  insurrection,  by 
authorizing  military  suppression  thereof. 
Participants  therein,  arrested  and  commit- 
ted to  the  civil  authorities,  could  easily 
find  means  of  delaying  trial,  and,  liberated 
on  bail,  return  to  the  insurrectionary  camp 
and  continue  to  render  aid  and  give  encour- 
agement by  unlawful  acts;  and  demonstra- 
tion of  their  ability  to  do  so  would  itself 
contribute  to  the  maintenance  of  the  up- 
rising. The  civil  tribunals,  officers,  and 
processes  are  designed  for  vindication  of 
rights  and  redress  of  wrongs  in  times  of 
peace.  They  are  wholly  inadequate  to  the 
exigencies  of  a  state  of  war,  incident  to  an 
invasion  or  insurrection.  So  the  legisla- 
ture evidently  regards  them,  since  it  ex- 
pressly authorizes  the  governor,  "in  his  dis- 
cretion," to  "declare  a  state  of  war  in 
towns,  cities,  districts,  and  counties."  He 
is  not  required  by  any  principle  of  inter- 
national or  martial  law,  the  Constitution, 
or  statute,  to  institute  it,  when  proper  by 
counties.  On  the  contrary,  the  statute  au- 
thorizes it  as  to  a  town,  a  city,  or  a  dis- 
trict, and  he  is  not  limited  to  towns,  cities, 
and  district  in  which  the  courts  sit  in 
times  of  peace,  nor  forbidden  to  put  a 
town,  city,  or  district  of  a  county  under 
martial  law  rule  by  the  sitting  of  courts 
elsewhere  in  the  county.  Section  2  of 
chapter  17  of  the  Virginia  Ck>de  of  1860  was 
the  same  in  principle,  authorizing  the  gov- 
ernor to  call  forth  the  militia  to  suppress 
combinations  for  dismembering  the  state  or 
establishing  a  separate  government  in  any 
part  of  it,  or  for  any  other  purpose  power- 
ful enough  to  obstruct,  in  any  part  of  the 
state  the  due  execution  of  the  laws  thereof 
in  the  ordinary  course  of  proceeding.  The 
Virginia    constitutional    guaranties    were 


then  about  the  same  as  ours.  "There  was  a 
provision  against  suspension  of  the  writ  of 
habeas  corpus  in  any  case."  Article  4,  §  15. 
In  these  statutes  are  found  legislative  con- 
structions of  Constitutions,  harmonizing 
with  the  conclusions  here  stated  as  to  the 
relation  and  purposes  of  the  constitutional 
provisions,  and  also  the  power  to  place  a 
part  of  a  county  under  martial  rule,  not- 
withstanding the  courts  may  be  open  in 
some  other  part  thereof. 

The  offenses  for  which  the  petitioners 
were  punished  were  committed  in  an  in- 
terim between  two  successive  periods  of 
martial  government.  The  first  proclama- 
tion was  raised  about  the  middle  of  Oc- 
tober, and  the  disturbances  which  had  oc- 
casioned it  immediately  broke  out  again, 
and  these  otTenses  were  of  the  kind  and 
character  which  had  made  the  occupation 
necessary.  About  the  middle  of  November 
there  was  a  second  proclamation  of  a  state 
of  war.  Just  a  few  days  before  this  sec- 
ond declaration,  these  offenses  were  com- 
mitted, and  the  offenders  were  found  within 
the  military  zone,  and  were  arrested,  tried, 
and  convicted.  If  the  offenses  had  been 
wholly  disconnected  with  the  insurrection, 
and  not  in  furtherance  thereof,  there  might 
be  doubt  as  to  the  authority  of  the  military 
commission  to  take  cognizance  of  them, 
although  there  are  authorities  for  such  jur- 
isdiction and  power  as  to  any  sort  of  of- 
fense committed  within  the  territory  over 
which  martial  law  has  been  declared,  and 
remaining  unpunished  at  the  time  of  the 
declaration  thereof. 

We  are  not  reviewing  the  sentences  com- 
plained of,  nor  ascertaining  or  declaring 
their  legal  limits.  Our  present  inquiry  goes 
only  to  the  question  of  legality  of  the  cus- 
tody of  the  respondent  at  the  present  time 
and    under    the    existing    conditions.      The 


.But  beyond  the  enforcement  of  martial  law 
on  the  actual  field  of  military  operations, 
•vhich  is  the  result  of  an  overmastering  ne- 
cessity, and  its  establishment  in  districts 
which,  though  remote  from  the  seat  of  war, 
are  yet  so  far  in  sympathy  w^th  the  public 
enemy  as  to  obstruct  the  administration  of 
the  laws  through  the  civil  tribunals,  and 
render  a  resort  to  military  power  a  neces- 
sity as  the  only  means  of  restraining  dis- 
loyalty from  overt  acts,  and  preserving 
the  authority  of  the  government,  we  know 
of  no  ground  upon  which  its  exercise  can 
l>e  defended.  It  is  the  result  of  an  abso- 
lute necessity  during  a  period  of  war,  and 
iihould  terminate  with  the  necessity  itself. 
The  doctrine  that  a  state  of  war  of  itself 
suspends,  at  once  and  everywhere,  the  con- 
stitutional guaranties  for  liberty  and  prop- 
erty, finds  no  support  in  the  Constitution, 
and  is  inconsistent  with  every  principle 
of  civil  liberty  and  free  government."  John- 
son V.  Jones.  44  111.  142,  02  Am.  Dec.  150. 
45  L.U.A.(N.S,) 


In  Re  Kemp,  16  Wis.  360,  it  is  said  by 
Dixon,  Ch.  J.,  that  the  true  test  of  the 
limits  of  the  jurisdiction  of  a  military  com- 
mander in  cases  arising  near  the  scene  of 
strife  in  case  of  civil  war  would  seem  to 
be  whether  the  civil  authorities  are  able 
by  the  ordinary  legal  process  to  preserve 
order,  punish  offenders,  and  compel  obe- 
dience to  the  laws.  If  they  are,  then  the 
-military  commander  has  no  jurisdiction; 
if,  on  the  other  hand,  through  disloyalty 
of  the  civil  magistrates  or  the  insurrection- 
ary spirit  of  the  people,  the  laws  cannot  be 
enforced  and  order  maintained,  then  mar- 
tial law  takes  the  place  of  civil  law  where- 
ever  there  is  a  sufficient  military  force  to 
execute  it. 

Chief  Justice  Chase,  in  presentini;  the 
views  of  the  minority  in  Ex  parte  Milligan, 
4  Wall.  2,  18  L.  ed.  281.  said:  "There  are 
under  the  Constitution  three  kinds  of  mili- 
tary jurisdiction;  one  to  be  exercised  both 
in  peace  and  war;  another  to  be  exercised, 
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territory  in  which  the  offenses  were  com- 
mitted is  still  under  martial  rule.  It  suf- 
fices here  to  say  whether  the  imprisonment 
is,  under  present  conditions,  authorized  by 
law,  and  we  think  it  is.  We  are  not  called 
upon  to  say  whether  the  end  of  the  reigu 
of  martial  law  in  the  territory  in  question 
will  terminate  the  sentences,  and  upon  thai 
question  we  express  no  opinion. 

Upon  the  facts  set  forth  in  the  petition, 
we  are  of  the  opinion,  that  the  petitioners 
are  in  lawful  custody,  and  we  therefore  re- 
mand them  to  the  custody  of  the  respond- 
ent. 

Petitioners  remanded. 

!     Robinson,  J.,  dissenting: 

The  majority  opinion  boldly  asserts  that 
the  sacred  guaranties  of  our  state  Consti- 
tution may  be  set  aside  and  wholly  disre- 
garded on  the  plea  of  necessity.  It  had 
long  been  supposed  that  such  a  doctrine 
was  forever  condemned  and  foreclosed  in 
this  state.  It  was  believed  that  the  ring- 
ing denouncement  against  that  doctrine  in 
the  opening  sentences  of  our  Constitution 
was  sufficient  to  bar  it  from  recognition 
by  any  citizen,  official,  or  judge.  The  un- 
mistakable words  were  supposed  to  be  too 
clear  ever  to  endanger  oui  people  by  a  dis- 
regard of  their  meaning.  Hear  them: 
*'The  provisions  of  the  Constitution  of  the 
United  States,  and  of  this  state,  are  op- 
erative alike  in  a  period  of  war  as  in 
time  of  peace,  and  any  departure  there- 
from, or  violation  thereof,  under  the  plea 
of  necessity,  or  any  other  plea,  is  sub- 
versive of  good  government,  and  tends  to 
anarchy   and  despotism."     Art.   1   §   3. 

How  closely  akin  are  these  words  to 
those  that  were  uttered  by  the  Supreme 
Court  of  the  United  States  shortly  prior 
to  the  adoption  of  our  Constitution:  'The 


Constitution  of  the  United  States  is  a  law 
for  rulers  and  people,  equally  in  war  and 
in  peace,  and  covers  with  the  shield  of  its 
protection  all  classes  of  men,  at  all  times, 
and  under  all  circumstances.  No  doctrine 
involving  mor6  pernicious  consequences 
was  ever  invented  by  the  wit  of  man  than 
that  any  of  its  provisions  can  be  suspended 
during  any  of  the  gieat  exigencies  of  gov- 
ernment. Such  a  doctrine  leads  directly  to 
anarchy  or  despotism,  but  the  theory  of  ne- 
cessity on  which  it  is  based  is  false;  for 
the  government,  within  the  Constitution, 
has  all  the  powers  granted  to  it  which  are 
necessary  to  preserve  its  existence."  Ex 
parte  Milligan,  4  Wall.  120,  18  L.  ed.  295. 

A  decision  based  on  that  which  our  peo- 
pie  have  so  clearly  condemned  and  inhibit- 
ed from  recognition  in  our  state  govern- 
ment, and  which  the  highest  tribunal  in 
the  land  has  so  plainly  declared  to  be  per- 
nicious and  to  have  no  place  in  our  form  of 
government,  meets  my  emphatic  dissent. 

It  is  not  difficult  to  comprehend  w^hy  our 
state  Constitution  contains  such  a  clear  and 
unmistakable  protest  against  the  disregard 
of  constitutional  guaranties  under  the  plea 
of  necessity.  During  the  decade  immed- 
iately preceding  the  making  and  adoption 
of  that  instrument,  this  doctrine  of  nec- 
essity was  a  live  issue  before  the  Ameri- 
can people.  Indeed,  just  at  the  close  of  the 
Civil  War,  and  immediately  thereafter,  the 
doctrine  was  one  of  the  foremost  issues  of 
the  times.  Events  brought  it  vividly  be- 
fore the  nation.  Those  who  applied  the 
doctrine  during  the  war  and  at  its  close 
for  the  summary  trial  and  execution  of 
noncombatants  were  met  with  the  accusa- 
tion of  murder  from  both  North  and  South. 
Even  in  one  of  the  counties  of  this  state  a 
citizen  was  summarily  deprived  of  his  life 
under  the  plea   of  military  rule,  and  the 


in  time  of  foreign  war,  without  the  bound- 
aries of  the  United  States,  or,  in  time  of 
rebellion  and  civil  war,  within  the  states 
or  districts  occupied  by  rebels  treated  as 
belligerents;  and  a  third  to  be  exercised,  in 
time  of  invasion  or  insurrection,  within  the 
limits  of  the  United  States,  or,  during  re- 
bellion, within  the  limits  of  states  main- 
taining adhesion  to  the  national  govern- 
ment, when  the  public  danger  requires  its 
exercise.  The  first  of  these  may  be  called 
jurisdiction  under  the  military  law,  and  is 
found  in  acts  of  Congress  prescribing  rules 
and  articles  of  war,  or  otherwise  providing 
for  the  government  of  the  national  forces; 
the  second  may  be  distinguished  as  military 
government,  superseding,  as  far  as  may  be 
deemed  expedient,  the  local  law,  and  exer- 
cised by  the  military  commander  under  the 
direction  of  the  President,  with  the  ex- 
press or  implied  sanction  of  Congress;  while 
the  third  mav  be  denominated  martial  law 

» 

proper,  and  is  called  into  action  by  Con- 
45  L.R.A.(N.S.) 


gress,  or  temporarily  when  the  action  of 
Congress  cannot  be  invited,  and  in  the  case 
of  justifying  or  excusing  peril,  by  the  Presi- 
dent, in  times  of  insurrection  or  invasion, 
or  of  civil  or  foreign  war,  within  districts 
or  localities  where  ordinary  law  no  longer 
adequately  secures  public  safety  and  private 
rights.  We  think  that  the  power  of  Con- 
gress in  such  times  and  in  such  localities, 
to  authorize  trials  for  crimes  against  the 
security  and  safety  of  the  national  forces, 
may  be  derived  from  its  constitutional  au- 
thority to  raise  and  support  armies  and  to 
declare  war,  if  not  from  its  constitutional 
authority  to  provide  for  governing  the  na- 
tional forces."  It  is  noteworthy  that  here  is 
no  assertion  of  the  right  to  try  ordinary 
civil  offenses  by  military  tribunals,  but 
only  crimes  against  the  security  and  safety 
of    the   national   forces. 

In  Winter  v.  Dickerson,  42  Ala.  92.  in 
which  the  question  before  the  court  was  as 
to  the  effect  of  the  suspension   of  certain 
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doctrine  that  necessity  suspended  the  Con- 
stitution. Instances  of  this  character,  as 
well  as  the  many  instances  of  imprison- 
ment without  civil  trial,  caused  the  question 
to  come  immediately  before  the  statesmen 
of  the  times,  and,  by  the  debates  upon  it,  to 
come  directly  before  all  the  people.  The 
people  had  become  thoroughly  familiar 
with  the  subject.  Great  men  of  the  Xorth, 
foremost  among  them  the  illustrious  Gar- 
field, had  thundered  against  the  doctrine. 
And  at  last,  the  great  judicial  tribunal  of 
the  nation  had  set  its  seal  of  condemnation 
upon  it.  Ex  parte  Milligan,  supra.  But 
even  after  this,  and  only  two  years  prior 
to  the  assembling  of  our  constitutional  con- 
vention, the  question  came  again  before 
the  country  in  the  celebrated  cases  in 
North  Carolina  arising  from  the  tise  of  the 
militia  of  that  state  in  the  suppression  of 
the  Ku  Klux  Klan.  Ex  parte  Moore,  64 
N.  C.  802.  These  cases,  because  of  the 
marked  clash  between  the  military  power 
and  the  judiciary,  again  made  the  country 
to  notice  the  question  and  to  observe  that 
the  principle  of  necessity,  though  de- 
nounced by  the  Supreme  Court  of  the 
United  States,  was  claimed  for  the  pur- 
pose of  ignoring  the  guaranties  of  a  state 
Constitution.  And  again,  in  the  face  of  the 
most  stubborn  resistance  from  the  execu- 
tive and  military  arm  of  the  government 
of  North  Carolina,  the  principle  that  the 
plea  of  necessity  could  deprive  one  of  con- 
stitutional trial  by  jury  was  rejected,  with 
marked  emphasis,  in  an  opinion  by  the 
eminent  Chief  Justice  Pearson  of  that  state. 
So  it  was  that  when  our  constitutional 
Convention  assembled  in  1872,  the  persist- 
ent claim  that  necessity  could  abrogate  a 
constitutional  provision  naturally  came  to 
be  considered.  That  convention  saw,  by  the 
recent  example  in  North  Carolina,  that  not- 


withstanding the  condemnation  that  this 
doctrine  of  necessity  had  received  from  the 
greatest  and  most  cautious  minds  of  the 
country,  it  was  likely  still  to  be  claimed  in 
state  government.  Hence,  the  strong  men 
of  that  convention  deemed  it  essential  to 
make  clear  pronouncement  against  such  a 
doctrine  ever  finding  hold  in  West  Virginia. 
They  had  become  fully  advised  about  the 
question  by  having  been  face  to  face  with 
it.  The  people  who  approved  and  ratified 
the  Constitution  were  advised  by  the  same 
experience.  They  hated  the  doctrine  that 
a  Constitution  might  be  set  aside  or  de- 
clared inoperative  at  the  will  of  an  official 
created  by  that  Constitution  itself,  as  all 
lovers  of  constitutional  government  hate 
such  a  doctrine.  Therefore,  as  a  part  of 
their  compact  of  government,  they  adopt- 
ed the  forceful  declaration  against  abro- 
gating the  guaranties  of  that  compact,  at 
any  time,  on  the  plea  of  necessity.  Let  us 
again  bring  that  declaration  to  mind: 
"The  provisions  of  the  Constitution  of  the 
United  States,  and  of  this  state,  are  op- 
erative alike  in  a  period  of  war,  as  in  time 
of  peace,  and  any  departure  therefrom,  or 
violation  thereof,  under  the  plea  of  neces- 
sity, or  any  other  plea,  is  subversive  of 
good  government,  and  tends  to  anarchy  and 
despotism."  Can  there  be  any  mistake 
about  the  meaning  of  these  words?  Were 
they  put  in  the  Constitution  for  mere 
sound?  No,  they  were  put  there  to  bind, — 
to  be  sacredly  kept. 

Martial  law  cannot  rightly  be  sanctioned 
in  West  Virginia  in  the  face  of  this  con- 
stitutional declaration.  For,  as  the  major- 
ity opinion  admits,  martial  law  is  a  de- 
parture from  the  Constitution,  a  plain  vio- 
lation thereof,  under  the  plea  of  necessity. 
It  substitutes  the  law  of  a  military  com- 
mander for   the   law   of   the   Constitution. 


state  laws  by  the  provisional  governor,  dur- 
ing the  so-called  period  of  reconstruction 
following  the  Civil  War,  upon  a  lien  which 
had  been  acquired  thereunder,  the  court 
said  that  what  is  called  martial  law  is  the 
creature  of  necessity,  temporary  in  its 
operation,  allowed  as  a  means  of  governing 
for  the  time  being,  and  only  takes  the 
place  of  civil  law  in  so  far  as  the  will  of 
the  commander  may  dictate  for  the  accom- 
plishment of  the  purposes  of  his  temporary 
administration. 

In  Jones  v.  Seward,  40  Barb.  563,  the 
court  said :  ''A  commander  of  an  army  has, 
of  course,  within  the  sphere  of  his  military 
operations  against  an  enemy,  all  power  nec- 
essary to  insure  their  success.  General 
Rosporans  had  a  right,  I  have  no  doubt, 
the  other  day,  to  destroy  all  property  which 
caused  any  obstacles  to  his  operations 
against  Bragg:  and  if  he  discovered  any 
plots  to  mar  those  operations,  or  to  give 
intelligence  to  the  enemy,  or  to  afford  them 
45  L.R.A,(N.S.) 


any  kind  of  aid  or  comfort,  he  would  have  a 
right  to  try  the  offenders,  whether  civilians 
or  soldiers,  by  a  court-martial.  But  his- 
power  does  not  extend  beyond  his  lines.  If 
a  man  at  Cincinnati  has  a  correspondence 
^th  Bragg,  giving  him  intelligence  of  the 
plans  of  Rosecrans,  the  latter  cannot  have 
the  offender  arrested  at  Cincinnati,  brought 
within  his  lines,  and  tried  by  a  court-mar- 
tial. This  man  is,  indeed,  emphatically  a 
traitor,  he  is  guilty  of  high  treason  against 
the  United  States  of  America;  but  he  is  to 
be  tried  by  a  civil  tribunal,  according  to  the 
course  and  practice  of  the  established  law, 
on  a  presentment  or  indictment  of  a  grand 
jury.  His  case  has  not  arisen  in  the  land 
or  naval  forces,  or  in  the  militia  when  in 
actual  service  in  time  of  war  or  public 
danger.  (See  i)th  Amend,  of  the  Const.) 
Although  it  indeed  affects  the  operations  of 
a  certain  portion  of  the  land  forces,  it  is  not 
a  military,  but  a  civil,  offense.  Neither 
can    even    the  commander  in  chief  of  the 
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It  is  the  total  abrogation  of  orderly  pre- 
sentment and  trial  by  jury,  so  jealously 
guarded  by  the  Constitution.  Then,  since 
martial  law  is  such  a  plain  departure  from 
the  Constitution,  that  instrument  itself 
brands  martial  law  as  subversive  of  good 
government  and  as  tending  to  anarchy. 

Having  made  this  general  declaration 
against  martial  rule,  the  makers  of  our 
Constitution  went  further.  They  provided 
that  the  privilege  of  the  writ  of  habeas  cor- 
pus should  not  be  suspended.  This  was  a 
radical  change  from  the  Constitution  of 
1863,  and  was  radically  different  from  the 
Constitution  of  the  United  States.  Our 
Constitution  of  1863  had  provided:  "The 
privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  except  when,  in  time  of 
invasion,  insurrection,  or  other  public  dan- 
ger, the  public  safety  may  require  it." 
Art.  2,  §  1.  The  Constitution  of  the  Unit- 
ed states  provides:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  sus- 
pended, unlesa  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require 
it."  [Art.  1,  §  9.]  But  in  the  making  of 
our  present  Constitution,  in  dealing  with 
the  great  writ  of  freedom,  no  exception  was 
made.  Again  unmistakable,  imperative 
words  were  used:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspend- 
ed." Art.  3,  §  4.  The  people  clearly  meant 
something  by  the  change.  They  evidently 
meant  exactly  what  they  said, — that  the 
great  writ  which  any  citizen  deprived  of  his 
liberty  without  due  form  of  law  may  com- 
mand should  in  no  case  be  suspended  under 
a  claim  of  necessity  for  military  rule. 
Having  so  plainly  declared  in  general  terms 
against  the  doctrine  of  necessity,  in  the 
former  provision,  as  we  have  seen,  they 
made  this  provision  as  to  the  privilege  of 
the  writ  of  habeas  corpus  to  conform  to 


that  former  declaration.  They  well  knev 
that  the  exceptions  contained  in  their  for- 
mer Constitution,  if  retained,  would  lead 
to  the  temptation  of  encroachment  on  th^ 
guaranties  of  the  Constitution  they  were 
making.  By  providing  that  the  privilege  of 
the  writ  of  habeas  corpus  should  at  all 
times  be  available,  they  were  simply  again 
providing  against  the  claim  that  consti- 
tutional guaranties  may  be  suspended  on 
the  plea  of  necessity;  for,  as  long  as  the 
writ  of  habeas  corpus  is  available,  consti- 
tutional guaranties  cannot  be  ignored. 
That  which  Blackstone  said  about  the  Con* 
stitution  of  his  country  is  equally  applic- 
able to  ours:  "Magna  Carta  only  in  gener- 
al terms  declared  that  no  man  should  bn 
imprisoned  contrary  to  law;  the  habeas 
corpus  act  points  him  out  effectual  means, 
as  well  to  release  himself,  though  com- 
mitted even  by  the  King  in  council,  as  to 
punish  all  those  who  shall  thus  unconsti* 
tutionally  misuse  him."  Bk.  4,  439.  This 
great,  effective  writ,  by  the  terms  of  our 
state  Constitution,  is  always  available  to 
any  citizen  deprived  of  a  constitutional 
guaranty.  Since  it  is  so  available  at  all 
times,  how  can  any  departure  from  the 
Constitution  be  allowed?  Indeed,  the  pro- 
vision that  the  privilege  of  the  writ  of  ha- 
beas corpus  shall  not  be  suspended  is  itself 
virtually  a  prohibition  against  martial  law, 
for  the  availability  of  the  writ  and  the  rec- 
ognition of  martial  law  are  totally  incon- 
sistent. "Suspension  of  the  writ  of  habeaii 
corpus  is  essentially  a  declaration  of  mar- 
tial law."  Messages  &  Papers  of  the  Presi- 
dents, vol.  10^  p.  465.  "Promulgation  and 
operation  of  martial  law  within  the  limits 
of  the  Union  would  necessarily  be  a  virtual 
suspension  of  the  habeas  corpus  writ  for 
the  time  being."  DeHart's  Military  Lawf 
18.    "The  declaration  of  martial  law  in  the 


army  extend  martial  law  beyond  the  sphere 
of  military  operations.  If  he  possessed 
this  power,  in  time  of  war  or  insurrection, 
over  the  whole  extent  of  the  nation,  wheth- 
er within  the  theater  of  military  operations 
or  not,  the  political  institutions  and  laws 
of  the  land  would  be  entirely  at  his  mercy. 
A  whisky  insurrection  in  western  Pennsyl- 
vania would  authorize  him  to  abrogate  the 
law  of  liberty  in  Massachusetts  or  any 
other  state.  Martial  law  would  extend,  at 
the  mere  pleasure  of  the  commander  in 
chief,  over  the  whole  length  and  breadth 
of  the  land." 

Lastly  the  term  "martial  law"  has  come 
to  be  applied  in  modern  times  to  something 
veiy  different  from  the  absolute  will  of  a 
military  commander,  namely,  the  right  to 
repel  force  by  the  exercise  of  such  force 
as  may  be  necessary  to  overcome  it.  Here 
military  force  is  employed  merely  in  aid 
of  the  civil  power ;  and  the  fact  that  the 
courts  arc  open  has  nothing  to  do  with  the 
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power  so  to  employ  it.  In  the  attempt  to 
distinguish  this  kind  of  martial  law  from 
the  kind  last  above  referred  to,  it  has  been 
variously  characterized  as  "qualified  mar- 
tial law"  or  "military  authority."  This  is 
the  kind  of  martial  law  with  which  such 
cases  as  Com.  ex  rel.  Wadsworth  v.  Short- 
all,  206  Pa.  165,  65  L.R.A.  195,  98  Am.  St. 
Rep.  759,  55  Atl.  952;  Re  Moyer,  35  Colo. 
159,  12  L.R.A.(N.S.)  979,  117  Am.  St.  Rep. 
189,  85  Pac.  190;  and  Re  Boyle,  6  Idaho. 
609,  45  L.R.A.  832,  96  Am.  St.  Rep.  286, 
57  Pac.  706,  had  to  do. 

Such  was  the  situation  in  Christian 
County  V.  Merrigan,  191  111.  484,  61  N.  E. 
479,  where  the  statement  is  made  that  the 
governor  had  issued  a  proclamation  declar- 
ing and  establishing  martial  law  in  a  cer- 
tain district,  but  it  appeared  that  the  gov- 
ernor acted  under  a  statute  authorizing 
him  in  certain  cases  of  riot,  tumult,  etc., 
to  order  such  military  force  as  he  might 
deem  necessary  to  aid  the  civil  authorities 
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state  has  the  effect  of  suspending  it."  Gool- 
ey,  Const.  Law,  301.  "Practically,  in  Eng- 
land and  the  United  States,  the  essence  of 
martial  law  is  the  suspension  of  the  privi- 
lege of  the  writ  of  habeas  corpus, — that  is, 
the  withdrawal  of  a  particular  person  or  a 
particular  place  or  district  of  country  from 
the  authority  of  the  ciyil  tribunals."  Hal- 
leek,  International  Law,  chap.  15,  p.  375. 
Sec  also  May's  Const.  History,  chap.  11. 
The  great  Lincoln  so  understood  it.  In  his 
proclamations  he  merely  suspended  the 
writ  of  habeas  corpus.  Messages  &  Papers 
of  the  Presidents,  vol.  6.  The  founders  of 
our  state  government  really  could  have  in- 
hibited martial  law  by  no  stronger  terms: 
'The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended." 

Not  content  with  the  two  declarations 
against  martial  law  which  we  have  seen, 
the  founders  grew  even  more  specific.  They 
again  said:  "The  military  shall  be  sub- 
ordinate to  the  civil  power;  and  no  citizen, 
unless  engaged  in  the  military  service  of 
the  state,  shall  be  tried  or  punished  by  any 
military  court  for  any  offense  that  is  cog- 
nizable by  the  civil  courts  of  the  state." 
Art.  3,  §  12.  There  is  no  ambiguity  in 
these  words.  He  who  runs  may  read.  They 
directly  strike  at  martial  law;  they  direct- 
ly inhibit  martial  law.  For,  the  height  of 
martial  law  is  the  supplanting  of  the  civil 
courts  by  military  courts.  But  this  pro- 
vision expressly  ordains  that  military 
courts  shall  never  take  the  place  of  the  civil 
courts  of  the  state  for  the  trial  of  civil 
offense.  No  military  sentence  for  a  civil 
offense  can  rightly  stand  in  the  face  of 
these  words.  Nor  can  these  words  rightly 
be  overlooked  in  order  to  uphold  any  such 
military  sentence.  To  do  so  is  to  make 
the  Constitution  a  rope  of  sand. 

The  men  of  the  Constitutional  Conven- 


tion of  1872  had  all  witnessed  the  suspen- 
sion of  the  privilege  of  the  writ  of  habeas 
corpus  and  the  trial  and  sentence  of  citi- 
zens by  military  courts.  They  had  learned 
that  departure  from  the  Constitution, 
though  dictated  by  the  best  of  motives,  was 
liable  to  abuse.  Experience  admonished 
them  to  guard  against  anything  of  the  kind 
in  the  future  of  their  state.  They  no  doubt 
believed  that,  by  the  three  provisions  which 
we  have  noticed,  they  had  banished  all 
claims  for  \nartial  law  in  this  state.  De- 
termination to  do  so  was  plainly  dictated 
to  them  by  the  experiences  through  which 
they  had  passed.  By  those  experiences 
they  had  come  to  know  the  truth  of  that 
which  Hamilton  had  written  long  years  be- 
fore: "Every  breach  of  the  fundamental 
laws,  though  dictated  by  necessity,  impairs 
that  sacred  reverence  which  ought  to  be 
maintained  in  the  breast  of  rulers  toward 
the  Contsitution  of  a  country,  and  forms  a 
precedent  for  other  breaches  where  the 
same  plea  of  necessity  does  not  exist  at 
all,  or  is  less  urgent  and  palable."  The 
Federalist,  No.   25. 

Can  these  direct  provisions  of  our  Con- 
stitution be  overcome  by  any  implication 
that  the  people  meant  to  retain  martial 
law  whenever  an  executive  declared  it  nec- 
essary? Is  there  a  presumption,  as  the 
majority  opinion  claims,  against  intent  on 
the  part  of  the  people  to  abolish  martial 
law?  Can  any  such  presumption  prevail 
against  the  direct  declarations  which  abso- 
lutely negative  any  such  presumption?  No, 
the  principle  of  martial  law  cannot  be  in- 
herently connected  with  any  constitution- 
al government  in  which  the  Constitution 
itself  directly  declares  against  the  princi- 
ple, as  our  Constitution  does. 

It  is  said  that  the  state  must  live.  So 
must  the  citizen  live  and  have  liberty, — the 


in  suppressing  violence  and  executing  the 
law;  and  it  was  therefore  held  that  civil 
authority  was  not  suspended,  and,  accord- 
ingly, that  one  who  had  been  appointed 
deputy  sheriff  while  the  military  force  was 
in  possession  of  the  territory  might  recover 
compensation  for  services  and  subsistence. 

And  this  seems  to  be  the  sort  of  martial 
law  referred  to  in  Griffin  v.  Wilcox, 
21  Ind.  370,  where  it  is  said  that  the  right 
to  goverp  by  martial  law  "arises  upon  the 
fact  of  existing  or  immediately  impending 
force  at  a  given  place  and  time  against 
legal  authority  which  the  civil  authority 
is  incompetent  to  overcome;  and  it  is  exer- 
cised precisely  upon  the  principle  on  which 
self-defense  justifies  the  use  of  force  by  in- 
dividuals," 

The  distinction  between  the  use  of  the 
military  arm  for  the  enforcement  of  civil 
law,  and  the  military  government  estab- 
lished over  conquered  territory,  is  drawn 
in  Magoon's  Reports  on  the  Law  of  Civil 
45  L.R.A.(N.S.) 


Government  in  Territories  Subject  to  Mili- 
tary Occupation,  p.  12,  as  follows:  "A  mili- 
tary government,  he  says,  "takes  the  place 
of  a  suspended  or  destroyed  sovereignty, 
while  martial  law,  or,  more  properly,  mar- 
tial rule,  takes  the  place  of  certain  gov- 
ernmental agencies  which  for  the  time  being 
are  unable  to  cope  with  existing  conditions 
in  a  locality  which  remains  subject  to  the 
severeignty.  The  occasion  of  military  gov- 
ernment is  the  expulsion  of  the  sovereignty 
theretofore  existing,  which  is  usually  ac- 
complished by  a  successful  military  inva- 
sion. The  occasion  of  martial  rule  is  sim- 
ply public  exigency  which  may  rise  in  time 
of  war  or  peace.  A  military  government, 
since  it  takes  the  place  of  a  deposed  sover- 
eignty, of  necessity,  continues  until  a  per- 
manent sovereignty  is  again  established  in 
the  territory.  Martial  rule  ceases  when  the 
district  is  sufficiently  tranquil  to  permit 
the  ordinary  agencies  of  government  to  cope 
with  existing  conditions." 
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constitutional  guaranties  vouchsafed  to 
him.  The  founders  of  our  state  govern- 
ment saw  fit  to  exclude  this  claimed  the- 
ory of  implied  or  presumed  right  of  self- 
defense  in  a  state.  They  knew  it  to  be 
absolutely  unnecessary  as  to  any  state  in 
the  American  Union  under  the  Constitution 
of  the  United  States.  They  knew  that  it 
was  even  more  likely  to  lead  to  abuse  than 
to  good.  They  could  well  afford  to  disclaim 
it  by  positive  prohibitions  against  its  exer- 
cise, for  the  Constitution  of  the  Union  ful- 
ly protected  the  state.  Were  they  not  con- 
sistent in  denouncing  and  prohibiting  a 
principle  of  self-defense  wholly  out  of  har- 
mony with  constitutional  government,  and 
in  relying  on  the  safety  vouched  to  the 
state  by  the  general  government  of  the  Un- 
ion of  which  it  is  a  part?  Was  not  the 
guaranty  of  the  great  general  government 
sufficient  for  the  continued  life  of  the 
state?  That  guaranty  speaks  plainly: 
'*The  United  States  shall  guarantee  to  every 
state  in  this  Union  a  republican  form  of 
government,  and  shall  protect  each  of  them 
against  invasion;  and  on  application  of  the 
legislature,  or  of  the  executive  (when  the 
legislature  cannot  be  convened),  against 
domestic  violence."  Art.  4,  §  4.  Does  the 
state  for  its  preservation  need  methods  so 
at  variance  with  constitutional  guaranties 
as  is  martial  law,  when  it  may  obtain  the 
power  of  the  Union  to  suppress  even  do- 
mestic violence?  Cannot  the  militia  and 
the  United  States  army  pacify  any  section 
of  the  state,  or  the  whole  state,  by  meth- 
ods strictly  within  the  Constitution  and 
laws?  It  was  so  believed  when  the  Fed- 
eral government  was  formed.  The  Federal- 
ist, No.  42.  Referring  to  this  guaranty  by 
the  general  government,  a  renowned  author 
and  judge  says:  "This  article,  as  has  been 
truly   said,   becomes    an    immense   acquisi- 


tion of  strength  and  additional  force  to  the 
aid  of  any  state  government  in  case  of  in- 
ternal rebellion  or  insurrection  against  law- 
ful authority."  Cooley,  Const.  Law,  206. 
See  also  1  Tucker's  Bl.  App.  367. 

It  is  claimed  that  the  power  given  by 
the  Constitution  to  the  governor,  as  com- 
mander in  chief  of  the  military  forces  of 
the  state,  to  "call  out  the  same  to  execute 
the  laws,  suppress  insurrection,  and  repel 
invasions,"  authorizes  a  proclamation  of 
martial  law.  Are  these  words  to  undo  ev- 
ery other  guaranty  in  the  instrument? 
Can  we  overturn  the  many  clear,  direct,  and 
explicit  provisions,  all  tending  to  protect 
against  substituting  the  will  of  one  for  the 
will  of  the  people,  by  merest  implication 
from  the  provision  quoted?  That  provision 
gives  the  governor  power  to  use  the  militia 
to  execute  the  laws  as  the  Constitution 
and  legislative  acts  made  in  pursuance 
thereof  provide  they  shall  be  executed.  It 
certainly  gives  him  no  authority  to  execute 
them  otherwise.  In  the  execution  of  the 
laws  the  Constitution  itself  must  be  exe- 
cuted as  the  superior  law.  The  governor 
may  use  the  militia  to  suppress  insurrec- 
tion and  repel  invasion.  But  that  use  is 
only  for  the  purpose  of  executing  and  up- 
holding the  laws.  He  cannot  use  the  mili- 
tia in  such  a  way  as  to  oust  the  laws  of 
the  land.  It  is  put  into  his  hands  to  de- 
mand allegiance  and  obedience  to  the  laws. 
It  therefore  cannot  be  used  by  him  for  the 
trial  of  civil  offenses  accordingly  to  his  own 
will  and  law;  for,  to  so  use  it  would  be  to 
subvert  the  very  purpose  for  which  it  is 
put  into  his  hands.  By  the  power  of  the 
militia  he  may,  if  the  necessity  exists,  ar- 
rest and  detain  any  citizen  offending 
against  the  laws;  but  he  cannot  imprison 
him  at  his  will,  because  the  Constitution 
guaranties  to  that  offender  trial  by  jury. 


The  power  of  the  state  to  use  its  mili- 
tary power  to  put  down  an  insurrection  is 
analagous  to  the  police  power,  upon  the 
proper  exercise  of  which  the  prohibitions 
found  in  the  14th  Amendment  have  never 
been  construed  to  be  an  encroachment.  Moy- 
er  V.  Peabody,  148  Fed.  870. 

The  use  by  a  military  commander  of  his 
powers  in  a  domestic  insurrection  and  in  a 
war  is  followed  by  different  consequences. 
In  war  he  is  answerable  only  to  his  military 
superiors;  but  for  acts  done  in  domestic 
territory,  even  in  the  suppression  of  public 
disorder,  he  is  amenable,  after  the  exigency 
has  passed,  to  the  courts  of  the  land,  both 
by  prosecution  in  the  criminal  courts  and 
by  civil  action  at  the  instance  of  the  parties 
aggrieved.  Com.  ox  rel.  Wadsworth  v. 
Shortall,  206  Pa.  165.  65  L.R.A.  193,  98 
Am.   St.    Rep.   759,    55    Atl.    952. 

And  as  an  incident  to  the  right  of  the 
state  to  use  its  military  power  to  put  down 
an  insurrectiin  too  strong  to  be  controlled 
45  L.R.A.(N.S.) 


by  the  civil  authorities,  the  officers  engaged 
in  its  military  service  may  lawfully  arrest 
anyone  who,  from  the  information  before 
them,  they  have  reasonable  grounds  to  be- 
lieve, was  engaged  in  the  insurrection  (Lu- 
ther V.  Borden,  7  How.  1,  12  L.  ed.  581), 
even  though  he  may  not  have  actually  par- 
ticipated therein;  and  neither  the  governor 
nor  the  military  officers  will  be  liable  civilly 
for  an  unintentional  error,  but  reasonable 
inquiry  and  care  on  their  part,  under  the 
circumstances  as  they  then  existed,  should 
relieve  them  from  civil  responsibility. 
Moyer  v.  Peabody,  supra. 

In  view  of  these  various  significations  of 
the  term  ''martial  law,"  it  is  important,  in 
examining  the  decisions  and  authorities,  not 
only  to  bear  in  mind  the  exact  situation  to 
which  they  have  reference,  but  also  in  their 
discussion  and  application  to  endeavor  to 
keep  from  slipping  imperceptibly  from  the 
use  of  the  term  in  one  sense  to  its  use  in 
another. 
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the  judgment  of  his  peers.  He  may  use 
military  force  where  force  in  disobedience 
to  the  laws  demands  it;  but  military  force 
against  one  violating  the  laws  of  the  land 
can  have  no  place  in  the  trial  and  punish- 
ment of  the  offender.  The  necessity  for 
military  force  is  at  an  end  when  the  force 
of  the  offender  in  his  violation  of  the  laws 
is  overcome  by  his  arrest  and  detention. 
There  may  be  force  used  in  apprehending 
the  offender,  and  in  bringing  him  to  consti- 
tutional justice,  but  surely  none  can  be  ap- 
plied in  finding  his  guilt  and  fixing  his  pun- 
ishment. 

It  is  further  claimed  that  the  statute 
which  says  that  the  governor  may  declare 
a  state  of  war  in  towns,  cities,  districts, 
or  counties  where  invasion,  insurrection, 
rebellion,  or  riot  exists,  is  legislative 
authority  for  martial  law.  Code  1906, 
chap.  18,  §  92.  The  readiest  answer  to 
this  argument  is  that  a  declaration  of 
war  is  not  a  declaration  of  martial  law. 
The  mere  presence  of  war  does  not  set 
aside  constitutional  rights  and  the  or- 
dinary course  of  the  laws.  Civil  courts 
often  proceed  in  the  midst  of  war. 
Again,  if  the  act  could  be  construed  to  con- 
template martial  law,  it  would  be  plainly 
contrary  to  the  provisions  of  the  state  Con- 
stitution which  we  have  noticed,  and  would 
be  utterly  invalid.  Moreover,  it  is  not 
within  the  power  of  a  state  legislature, 
even  when  not  so  directly  forbidden  as  in 
ours,  to  authorize  martial  law.  Martial 
law  rests  not  on  constitutional,  congres- 
sional, or  legislative  warrant;  it  rests 
wholly  on  actual  necessity.  Nothing  else 
can  ever  authorize  it.  And  that  necessity 
is  reviewable  by  the  courts.  These  views 
are  ably  supported  by  one  of  the  most 
thoughtful  and  impartial  students  of  the 
subject  of  martial  law  that  recent  years 
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Recurring  to  the  West  Virginia  cases,  it 
appears  that  what  the  court  asserts  is  that 
the  law  of  military  occupation,  with  its  in- 
cident, trial  by  military  commission,  is  ap- 
plicable where  the  governor  of  a  state,  in 
the  exercise  of  his  constitutional  power  to 
call  out  the  military  forces  "to  execute  the 
laws,  suppress  insurrection,  and  repel  inva- 
sion," sends  troops  into  a  disturbed  dis- 
trict, rather  than  that  qualified  martial  law 
which  is  merely  the  employment  of  the  mili- 
tary in  aid  oi  the  civil  power.  This  ne- 
cessitates the  adoption  of  the. view  that  the 
sovereign  power  of  the  state  to  preserve 
itself  transcends  the  constitutional  guaran- 
ties of  the  rights  of  the  citizen;  and  it  is 
pleaded  in  justification  of  this  view  that 
such  guaranties  are  deposed  only  as  a 
means  to  their  re-establishhient.  "The  ex- 
ercise of  the  military  power,  disregarding, 
for  the  time  being,  the  constitutional  pro- 
visions relied  upon,"  said  the  court  in  State 
«x  BEL.  Mats  v.  Brown,  "is  obviously  nee- 
46  L.R.A.(N.S.) 
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United  States  and  the  states  that  the  only 
justification  of  martial  law  is  necessity. 

"It  is  a  well-settled  principle  that  when 
a  person  is  vested  by  law  with  a  discretion- 
ary power,  his  decision,  within  the  range  of 
his  discretion,  is  conclusive  on  all,  and 
therefore  binding  on  the  courts.  This  rule 
has  been  applied  to  the  subject  of  martial 
law,  and  it  has  been  contended  that  the 
officers  who  enforce  it  are  acting  within  the 
range  of  their  discretion,  and  are  protected 
by  the  principle  which  makes  tiiem  the 
judges  of  the  necessity  of  the  acts  done  in 
the  exercise  of  a  martial  law  power.  From 
my  standpoint,  such  an  application  of  the 
principle  is  entirely  wrong  for  the  reason 
that,  if  martial  law  is  nothing  more  than 
the  doctrine  of  necessity  called  out  by  the 
state's  right  of  self-defense,  the  officer  can 
have  no  discretion  in  the  matter.  He  will 
or  he  will  not  be  able  to  justify  according 
to  his  ability  to  prove  the  necessity  for 
his  act;  he  will  find  no  toleration  of  the 
plea  that  the  necessity  for  his  act,  and 
therefore  its  justification,  cannot  be  in- 
quired into  by  the  courts,  because  he  was 
acting  within  the  sphere  of  his  lawful  dis- 
cretion. The  officer  is  not  by  any  law  vest- 
ed with  a  discretion  in  this  matter.  Such 
a  discretion  and  the  doctrine  of  necessity 
cannot  exist  together. 

"But  this  necessity  need  not  be  absolute, 
as  determined  by  events  subsequent  to  the 
exercise  of  the  power.  The  Supreme  Court 
has,  as  we  have  already  seen,  laid  down 
the  rtde  much  more  favorable  to  the  per- 
son using  the  power.  It  is  worth  repeat- 
ing: In  deciding  upon  this  necessity,  how- 
ever, the  state  of  the  facts,  as  they  ap- 
peared to  the  officer  at  the  time  he  acted, 
must  govern  the  decision,  for  he  must  nec- 
essarily act  upon  the  information  of  others 
as  well  as  his  own  observation.  And  if, 
with  such  information  as  he  had  a  right  to 
rely  upon,  there  is  reasonable  ground  for 
believing  that  the  peril  is  immediate  and 
menacing,  or  the  necessity  urgent,  he  is 
justified  in  acting  upon  it,  and  the  discov- 


ery afterwards  that  it  was  false  or  errone- 
ous will  not  make  him  a  trespasser.  But  it 
is  not  sufficient  to  show  that  he  exercised 
an  honest  judgment,  and  took  the  property 
to  promote  the  public  service;  he  must 
show  by  proof  the  nature  and  character  of 
the  emergency,  such  as  he  had  reasonable 
grounds  to  believe  it  to  be,  and  it  is  then 
for  a  Jury  to  say  whether  it  was  so  pressing 
as  not  to  admit  of  delay,  and  the  occasion 
such,  according  to  the  information  upon 
which  he  acted,  that  private  rights  must 
for  the  time  give  way  to  the  common  ami. 
public  good.'  Mitchell  v.  Harmony.  !?• 
How.  135,  14  L.  ed.  84. 

''Under  the  Constitution  of  the  United 
States  there  can  never  be  any  justification 
for  the  exercise  of  the  military  power  to 
which  these  remarks' relate  other  than  the 
rule  of  necessity  as  thus  applied." 

In  the  North  Carolina  cases,  supra,  it 
was  sought  to  justify  the  acts  of  the  gov- 
ernor on  provisions  of  the  Constitution  and 
statutes  of  that  state  similar  to  those  re- 
lied on  in  the  cases  before  us;  that  is  to 
say,  that  the  governor  may  call  out  the 
militia,  and  may  declare  a  state  of  war  to 
exist.  But  the  Constitution  of  that  state 
provided  exactly  as  ours  provides:  ''The 
privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended.*'  That  which  was  said 
by  the  chief  justice  of  North  Carolina  in  an 
opinion  approved  by  his  associates  aptly 
applies  to  our  own  Constitution  and  laws, 
and  to  the  cases  under  consideration:  ''Mr. 
Badger,  of  counsel  for  his  Excellency,  re- 
lied on  the  Constitution,  art.  12,  §  3«  The 
governor  shall  be  commander  in  chief,  and 
have  power  to  call  out  the  militia  to  exe- 
cute the  law,  suppress  riots  or  insurrec- 
tions, and  to  repel  invasion,'  and  on  the 
statute  of  186»-70,  chap.  27,  §  1,  *The 
governor  is  hereby  authorized  and  empow- 
ered, whenever,  in  his  judgment,  tlie  civil 
authorities  in  any  county  are  unable  to 
protect  its  citizens  in  the  enjoyment  of  life 
and  property,  to  declare  such  county  to  be 
,  in  a  state  of  insurrection,  and  to  call  into 


Are  the  constitutional  guaranties  of  the 
rights  of  the  citizens  a  fetter  under  all  cir- 
cumstances on  the  powers  of  the  state  gov- 
ernment to  maintain  itself,  or  are  they  sub- 
ordinate thereto?  Here  is  no  question  solv- 
able by  the  rules  of  logic,  but  one  of  public 
policy,  as  to  which  opinions  will  differ. 
Such  considerations  as  may  be  urged  on  the 
one  side  or  the  other, — on  the  one  hand, 
that  "the  guaranties  of  supremacy  of  the 
civil  law,  trial  by  the  civil  courts,  and  the 
operation  of  the  writ  of  habeas  corpus, 
should  be  read  and  interpreted  so  as  to 
harmonize  with  the  retention  in  the  exec- 
utive and  legislative  departments  of  power 
necessary  to  maintain  the  existence  of  such 
guaranties  themselves,"  and  on  the  other 
45  L.R.A.(N.S.) 


hand,  that  direct  provision  of  the  Constitu- 
tion should  not  be  overcome  by  implication, 
— are  pointed  out  in  the  majority  and  the 
dissenting  opinions  in  the  West  Virginia 
cases.  . 

It  may  be  pointed  out,  however,  that  the 
majority  opinion  makes  certain  assumptions 
which  may  or  may  not  be  warrantable. 
These  are  (1)  that  it  is  within  the  consti- 
tutional power  of  a  state  to  declare  war 
against  any  portion  of  its  inhabitants;  (2) 
thnt  (the  power  to  use  such  force  as  may  be 
noro*^aary  to  its  preservation  being  conced- 
!  cd )  it  may  be  necessary  to  employ  the 
military  force  of  the  state  in  domestic  ter- 
ritory in  the  maintenance  of  order  other- 
wise than  in  aid  of  and  in  subordination  to 
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of  the  Constitution,  Toid  and  of  no  effect/' 
[Ex  parte  Moore,  64  N.  C.  807.] 

No  power  for  the  recognition  of  martial 
law  could  be  found  in  our  Constitution,  ev- 
en were  those  provisions  which  directly 
condemn  and  prohibit  it  not  in  the  instru- 
ment. To  say  that  merest  implication  or 
presumption  totally  at  variance  with  ex- 
press inhibitions,  and  directly  overthrowing 
all  the  important  guaranties  of  the  instru- 
ment itself,  may  be  resorted  to  for  the  pur- 
pose of  justifying  martial  law,  introduces  a 
new  rule  of  constitutional  construction. 
The  constitutional  purposes  of  the  militia 
cannot  rightly  be  so  subverted.  True,  the 
militia  exists  by  the  Constitution.  But 
that  military  establishment  is  not  raised 
by  it  ever  to  take  the  place  of  the  Consti- 
tution, its  creator.  The  mere  raising  of  a 
militia  does  not  signify,  as  the  majority 
conceive,  that  it  is  raised  for  martial  law. 
It  is  raised  to  enforce  the  laws  by  consti- 
tutional methods.  It  is  raised  to  comply 
with  the  great  military  organization  of  the 
Federal  government,  under  the  provisions 
of  the  Constitution  of  the  Union.  Art.  1, 
§  8,  subd.  16. 

Let  us  look  at  some  guaranties  of  our 
Constitution  that  may  now  lightly  be  ig- 
nored by  the  force  of  the  majority  deci- 
sion,— that  may  be  cast  aside  by  the  gov- 
ernor of  this  state  and  he  not  be  made  to 
answer  for  ignoring  them.  Let  us  see  what 
express  words  of  the  instrument  other  than 
those  already  observed  are  torn  down  by 
this  resort  to  mere  implication  and  pre- 
sumption. Let  us  see  provisions  which  the 
people  as  a  whole  deemed  necessary  for 
good  government,  and  sought  to  place 
beyond  power  of  change,  which  are  now 
held  to  be  under  the  control  of  the  com- 
mander in  chief  of  the  militia,  by  resort  to 
a  denounced  plea  of  necessity  judged  by  a 
single  individual.  It  is  well  enough  at 
least  to  preserve  them  here. 

Art.  3,  §  4:  ".  .  .  No  person  shall  be 
held  to  answer  for  treason,  felonv,  or  other 
crime,  not  cognizable  by  a  justice,  unless  on 
presentment  or  indictment  of  a  grand  jury. 


No  bill  of  attainder,  e»  post  f^oio  law,  or 
law  impairing  the  obligation  of  a  oontract, 
shall  be  passed." 

Art.  3,  §  10:  "^o  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law,  .  .  .  and  the' judg- 
ment of  his  peers." 

Art.  3,  §  14:  "Trials  of  crimes  and  of 
misdemeanors,  unless  herein  otherwise  pro- 
vided, shall  be  by  a  jury  of  twelve  men, 
public,  without  unreasonable  delay,  and  in 
the  county  where  the  alleged  offense  was 
committed,  unless  upon  petition  of  the  ac- 
cused, and  for  good  cause  shown,  it  is  re- 
moved to  some  other  county.  In  all  such 
trials,  the' accused  shall  be  fully  and  plain- 
ly informed  of  the  character  and  cause  of 
the  accusation,  and  be  confronted  w^ith  the 
witnesses  against  him,  and  shall  have  the 
assistance  of  counsel  and  a  reasonable  time 
to  prepare  for  his  defense;  and  there  shall 
be  awarded  to  him  compulsory  process  for 
obtaining  witnesses  in  his  favor." 

Art.  3,  §  17:  "The  courts  of  this  sUte 
shall  be  open,  and  every  person,  for  an 
injury  done  to  him  in  his  person,  property, 
or  reputation,  shall  have  remedy  by  due 
course  of  law;  and  justice  shall  be  adminis- 
tered without  sale^  denial,  or  delay." 

Can  the  absolute,  unrestrained,  and  un- 
reviewable will  of  the  governor  be  substi- 
tuted for  these  provisions?  That  it  may  is 
the  decision  of  the  majority  of  this  court. 
One  gross  error  of  that  decision  is  that  it 
bases  the  right  to  martial  law  solely  on  the 
decision  and  proclamation  of  the  governor, 
and  not  on  actual  necessity.  No  mere  de- 
cision or  proclamation  can  justify  martial 
law,  even  where  it  might  be  legally  recog- 
nized. It  can  only  be  justified  by  the  ab- 
solute necessity  of  fact  for  it.  War  must 
be  so  effective  as  to  make  the  necessity  for 
martial  law.  War  must  have  made  it 
wholly  impossible  to  enforce  or  invoke  the 
civil  laws  before  martial  law  can  be  in- 
voked. Even  then  the  military  commander 
is  accountable  before  the  civil  laws  when 


the  rule  of  soldiers,  the  governor  "commit- 
ted a  grave  and  lawless  act  of  tyranny  and 
oppression." 

Upon  the  question  as  to  where  the  line  be- 
tween constitutional  and  unconstitutional 
U8e  of  military  power  in  the  suppression 
of  domestic  insurrection  is  to  be  drawn, — 
whether  there  may  be  a  power  to  try  and 
punish,  as  well  as  forcibly  to  arrest  and 
detain,  one  who  in  time  of  peace  would  be 
entitled  to  the  protection  of  constitutional 
guaranties, — other  direct  adjudication  is 
wanting.  Most  of  the  authorities  bearing 
upon  the  question  are  sufficiently  set  forth 
in  the  opinions  rendered  in  the  West  Vir- 
ginia cases.  Some  of  them,  however,  are  in- 
f'hided  in  the  matter  following,  which  also 
45  L.R.A.(N.S.) 


comprises  a  few  other  decisions  and  quo- 
tations of  interest  in  this  connection. 

In  Re  Kemp,  16  Wis.  360,  Paine,  J.,  con- 
ceding the  right  of  a  military  commander 
to  declare  martial  law  in  districts  which 
are  the  actual  theater  of  war,  where  hostile 
enemies  are  met  for  purposes  of  destruction, 
or  in  insurrectionary  districts  where  domes- 
tic violence  and  discord  have  effectually  dis- 
placed civil  authorities  so  as  to  require  an 
occupation  by  a  military  force  for  the  pres- 
ervation of  order,  and  to  disregard  the 
process  of  a  civil  court,  expressed  a  doubt, 
although  finding  it  unnecessary  to  consider 
the  question,  as  to  whether  within  such 
limits  it  would  be  possible  legally  to  try 
any  citizen  not  in  the  service,  for  a  more 
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mitted  hj  a  military  court  under  the  guid- 
ance of  the  following  military  order: 

State  Capitol. 

Charleston,  November  16,  1912. 
General  Orders  No.  23. 

The  following  is  published  for  the  guid- 
ance of  the  military  commission,  organized 
under  General  Orders  No.  22,  of  this  office, 
dated  November  16,  1912: 

1.  The  military  commission  is  substitut- 
ed for  the  criminal  courts  of  the  district 
covered  by  the  martial  law  proclamation, 
and  all  offenses  against  the  civil  laws  as 
they  existed  prior  to  the  proclamation  of 
November  16,  1912,  shall  be  regarded  as 
offenses  under  the  military  law,  and  as  a 
punishment  therefor  the  military  commis- 
sion can  impose  such  sentences,  either 
lighter  or  heavier  than  those  imposed  un- 
der the  civil  law,  as  in  their  judgment  the 
offender  may  merit. 

2.  Cognizances  of  offenses  against  the 
civil  law  as  they  existed  prior  to  Novem- 
ber 16,  1912,  committed  prior  to  the  dec- 
laration of  martial  law,  and  unpunished, 
will  be  taken  by  the  military  commission. 

8.  Persons    sentenced    to    imprisonments 
will   be    confined    in    the    penitentiary    at 
Moundsville,  West  Virginia. 
By  command  of  the  governor. 

C.    D.    Elliott, 

Adjutant  General. 

The  returns  of  the  warden  do  not  pretend 
to  justify  his  authority  to  hold  petitioners 
other  than  under  sentences  for  specific 
terms  by  this  military  commission.  He 
justifies  under  no  other  commitments.  It 
is  to  the  commitments  that  we  must  look 
in  these  proceedings  to  determine  the  le- 
gality of  the  imprisonment.  Says  the 
great  commentator:  **The  glory  of  the 
English  law  consists  in  defining  the  time, 
the  causes,  and  the  extent,  when,  where- 
fore, and  to  what  degree,  the  imprisonment 
of  the  subject  may  be  lawful.     This  it  is 

ernment,  was  illegal  for  want  of  jurisdic- 
tion. 

Franks  v.  Smith,  142  Ky.  232,  —  L.R.A. 
(N.S.)  — ,  134  S.  W.  484,  Ann.  Cas.  1912  D. 
319,  was  an  action  to  recover  damages  for 
false  arrest,  brought  against  members  of  the 
state  militia  who  had  been  called  into 
service  by  the  governor  for  the  purpose  of 
suppressing  the  "night  riders."  In  arriv- 
ing at  the  conclusion  that  the  militia  en- 
gaged in  such  service  have  only  such  powers 
as  are  possessed  by  peace  officers,  the  court 
held  that  the  governor,  in  ordering  out  the 
militia,  acted  in  his  capacity  as  a  civil 
officer  of  the  state,  and  not  as  commander 
in  chief  of  its  army,  and  said:  "As  the 
chief  civil  magistrate  of  the  state,  he  calls 
4«  L.R.A.(N.S.) 


which  induces  the  absolute  necessity  of  ex- 
pressing upon  every  commitment  the  rea- 
son for  which  it  is  made;  that  the  court 
upon  a  habeas  corpus  may  examine  into 
its  validity."    Bl.  Com.  bk.  3,  page  133. 

What  actual  necessity  justified  the  crea- 
tion of  this  military  commission  and  the 
recognition  of  its  powers  to  supplant  the 
civil  courts  ?  As  we  have  seen,  nothing  but 
the  complete  lack  of  power  of  the  civil 
courts,  for  the  trial  of  the  charges  against 
Nance  and  Mays,  arising  by  the  annihi- 
lation and  inoperation  of  those  courts, 
could,  if  martial  law  was  at  all  allowable, 
justify  their  military  trial  and  sentence. 
Could  Nance  and  Mays  have  been  tried  for 
the  offenses  with  which  they  were  charged 
by  the  civil  courts,  under  the  ordinary 
forms  of  law,  as  an  actual  fact?  We 
know  by  the  record  of  these  eases,  we 
know  judicially,  that  they  could  have  been 
so  tried.  But  an  answer  that  is  attempted 
is  this,  that  the  governor  by  his  procla- 
mation had  set  off  the  portion  of  the  coun- 
ty in  which  the  offenses  were  committed 
and  the  offenders  were  arrested,  as  a  mar- 
tial law  district.  Again  we  say  the  mere 
proclamation  could  not  alone  make  the  ne- 
cessity. The  physical  status  must  make 
it.  No  physical  status  existed,  like  the  de- 
struction of  the  ordinary  courts,  to  make  it 
necessary  to  try  Nance  and  Mays  other 
than  they  would  have  been  tried  if  no  dis- 
turbances had  existed  in  Cabin  Creek  dis- 
trict. Those  disturbances  had  not  inter- 
rupted the  very  court  that  would  have 
tried  them  if  there  had  been  no  such  dis- 
turbances. Those  disturbances  did  not 
physically  prevent  the  transportation  of 
Nance  and  Mays  out  of  the  riotous  district 
to  the  county  seat  for  trial.  If  they  could 
be  transported  out  of  that  district  to 
Moundsville  for  imprisonment,  as  they 
were,  they  could  readily  have  been  trans- 
ported to  Charleston  for  trial.  It  is  said 
that  the  process  of  the  court  was  pre- 
vented from  execution  in  that  district  by 
the  disturbances.    That  made  no  necessity 

out,  and  must  direct  in  accordance  with 
law  the  movements  and  operations  of,  the 
military  forces.  *The  military  shall  be  at 
all  times  and  in  all  cases  in  strict  subor- 
dination to  the  civil  power.*  It  is  so  writ- 
ten in  §  22  of  the  Bill  of  Rights.  We 
have  not,  and  cannot  have,  in  this  state  a 
military  force  that  is  not  and  will  not  be 
subordinate  to  the  civil  authorities.  The 
military  cannot  in  any  state  of  case  take 
the  initiative  or  assume  to  do  anything  in- 
dependent of  the  civil  authorities.  Ours 
is  a  government  of  civil,  not  military  forces. 
The  militia  in  active  service,  and  m  every 
emergency  that  arises  in  such  service,  is 
subordinate  to  the  civil  power.  The  soldier 
and  the  citizen  stand  alike  under  the  law. 
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for  trial  there.  Surely  the  militia  which 
was  in  possession  of  the  district  could  exe» 
cute  all  process  of  the  court,  or  cause  the 
sheriff  so  to  do.  That  was  a  very  proper 
sphere  of  the  militia  in  a  riotous  district. 
Ballantine,  infra.  It  can  legally  assist  in 
the  execution  of  the  process  of  the  civil 
courts.  Thus,  it  may  assist  in  the  execution 
of  the  laws.  But  plainly  it  cannot  sup- 
plant operative  civil  courts.  The  militia 
must  aid  the  courts,  not  supplant  them. 
Both  are  created  by  the  same  Constitution. 
They  belong  to  the  same  people.  They 
must  work  in  harmony,  as  the  people  con- 
templated when  they  established  both.  The 
proper  province  of  the  army  in  such  cases 
of  disturbance  as  those  on  Cabin  creek  was 
observed  in  the  beginning  of  the  govern* 
ment,  at  the  time  of  the  Whisky  Insurrec- 
tion, in  Western  Pennsylvania  in  1793. 
"President  Washington  did  not  march  with 
his  troops  until  the  judge  of  the  United 
States  district  court  had  certified  that  the 
marshal  was  unable  to  execute  his  war- 
rants. Though  the  parties  were  tried  for 
treason,  all  the  arrests  were  made  by  the 
authority  of  the  civil  officers.  The  orders 
of  the  Secretary  of  War  stated  that  'the 
object  of  the  expedition  was  to  assist  the 
marshal  of  the  district  to  make  prisoners.' 
Every  movement  was  made  under  the  di- 
rection of  the  civil  authorities.  So  anxious 
was  Washington  on  thi^s  subject,  that  he 
gave  his  orders  with  the  greatest  care,  and 
went  in  person  to  see  that  they  were  care- 
fully executed.  He  issued  orders  declar- 
ing that  'the  army  should  not  consider 
themselves  as  judges  or  executioners  of 
the  laws,  but  only  as  employed  to  support 
the  proper  authorities  in  the  execution  of 
the  laws.'"  Garfield's  Works  (Hinsdale), 
p.  162. 

The  offenses  of  Nance  and  Mays  were 
cognizable  by  a  civil  court.  That  is,  they 
were  capable  of  being  tried  in  the  proper 
criminal  court  of  Kanawha  county,  by  a 
jury,  upon  presentment  and  indictment 
by  a  grand  jury.    The  disturbances  did  not 
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Both  must  obey  its  commands  and  be  obedi- 
ent to  its  mandates.  It  follows  from  these 
considerations  that  we  are  not  disposed  to 
agree  with  the  doctrine  announced  by  the 
supreme  court  of  Colorado  in  Re  Moyer,  35 
Colo.  159,  12  L.R.A.(N.S.)  979,  117  Am. 
St.  Rep.  189,  85  Pac.  190,  that  in  certain 
emergencies  the  civil  law  may  be  suspend- 
ed by  military  orders.  Or  with  the  supreme 
court  of  Pennsvlvania  in  the  case  of  Com. 
ex  rel.  WadswoVth  v.  Shortall,  206  Pa.  165, 
65  L.R.A.  193,  98  Am.  St.  Rep.  759,  55  Atl. 
952,  where  the  court,  in  discussing  the 
relative  supremacy  of  the  military  and  civil 
authorities  in  a  state  of  case  in  which, 
the  civil  authorities  being  unable  to  pre- 
serve peace  and  quiet,  the  military  of  the 
46  L.R.A.(N.S.) 
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during  the  diaturbances  within  reach  and 
in  operation.  The  militia  could  reach  them 
with  prisoners  for  trial  much  more  easily 
than  it  could  reach  the  penitentiary  with 
prisoners  for  imprisonment.  The  state 
courts  were  more  accessible  than  the  state 
prison.  This  principle  that  accessibility 
to  the  ordinary  civil  courts  excludes  resort 
to  martial  law  is  established  by  the  de- 
cision in  the  Milligan  Case  in  no  uncertain 
language.    We  need  no  greater  precedent. 

Some  of  that  which  we  have  written  in 
preceding  paragraphs  is  based  on  the  as- 
sumption of  the  tolerance  of  martial  law, 
simply,  of  course,  for  the  purposes  of  argu- 
ment. We  reiterate  that  it  can  never  be 
rightly  tolerated  in  this  state.  Indeed, 
martial  law  to  the  extent  of  trial  and 
sentence  for  civil  offenses  anywhere  within 
our  fair  land  deserves  no  support  from  any 
student  of  constitutional  history.  Garfield, 
by  his  great  argument  and  review  of  his- 
tory, before  the  Supreme  Court  of  the 
United  States,  in  the  Alilligan  Case,  con- 
vinces any  thoughtful  reader  in  this  behalf. 
No  greater  exposition  of  the  subject,  no 
severer  condemnation  of  martial  law  as 
connected  with  constitutional  government, 
was  ever  given  to  the  world.  It  was  given 
voluntarily,  gratuitously,  faithfully,  solely 
in  behalf  of  constitutional  government. 
Yet  it  is  but  one  among  the  many  support- 
ing the  great  weight  of  opinion  on  the  sub- 
ject. 1  Garfield's  Works  (Hinsdale),  page 
143. 

The  moat  recent  review  of  the  subject  of 
martial  law  is  that  by  Professor  Ballantine, 
of  the  University  of  Montana.  It  deals 
with  all  the  adjudged  cases,  and  assures 
one  of  the  soundness  of  its  conclusions. 
Specific  citation  to  it  will  hereinafter  be 
made.  It  denies  that  martial  law  may  be 
applied  in  state  govemifient.  This  writer 
says:  "It  is  believed  that  there  is  no  war- 
rant in  the  history  of  conatitutional  gov- 
ernment for  vesting  in  the  governor,  as 
commander  of  the  military  forces  of*  the 
state,  the  absolute  discretionary  power  of 


arrest,  and,  as  a  logical  consequence,  of  life 
and  death,  so  that  his  command  or  procla- 
mation may  take  the  place  of  a  statute, 
and  convert  larceny  into  a  capital  offense, 
or,  going  beyond  legislative  power,  deprive 
citizens  unreasonably  and  arbitrarily  of 
life  or  liberty  without  review  in  the  courts. 
Johnson  v.  Jones  (1867)  44  111.  142,  92  Am. 
Dec.  159;  Ela  v.  Smith  (1866)  6  Gray,  121, 
66  Am.  Dec.  366. 

'*The  true  view,  undoubtedly,  is  that  dur- 
ing a  riot  or  other  disturbance  militiamen 
and  their  officers  are  authorized  to  act 
merely  as  a  body  of  armed  police  with  the 
ordinary  powers  of  police  officers.  Franks 
V,  Smith  (1911)  142  Ky.  232,  —  L.R.A. 
(N.S.)  — ,  134  S.  W.  484,  Ann.  Cas.  1912  D. 
319.  This  is  as  far  as  the  actual  decision 
goes  in  Luther  ▼.  Borden  (1849)  7  How. 
1,  12  L.  ed.  581.  Their  military  character 
cannot  give  them  immunity  for  unreasonable 
excess  of  force.  The  governor  of  a  state, 
as  commander  of  the  militia,  is  merely  the 
chief  conservator  of  the  peace,  and  entirely 
destitute  of  power  to  proclaim  martial  law, 
punish  criminals,  or  subject  citizens  to  arbi- 
trary military  orders  which  he  unreason- 
ably believes  to  be  demanded  by  public 
emergency.     .     .     . 

"In  a  garrisoned  city,  held  as  an  outpost 
of  loyal  territory,  or  in  home  districts 
threatened  or  recently  evacuated  by  the 
enemy,  military  necessity  for  the  public 
defense  would  certainly  justify  all  tem- 
porary restrictions  on  the  liberty  of  citi- 
zens essential  to  military  operations,  such 
as  the  extinguishment  of  lights,  the  requir- 
ing of  military  passes  to  enter  or  depart, 
and  the  quelling  of  public  disorder.  But  the 
prosecution  and  punishment  of  persons  sus- 
pected of  conspiracy,  sedition,  or  disloyal 
practices,  and  of  treason  itself,  belongs  to 
the  tribunals  of  the  law,  and  not  to  the 
sword  and  bayonet  of  the  military.  Where 
the  army  is  not  invading  enemy  territory 
of  a  recognized  belligerent,  but  is  in  ita 
own  territory,  the  military  authorities  re- 
main liable  to  be  called  to  account,  either 


to  operation  the  powers  and  methods  vest- 
ed in  the  commanding  officer  by  military 
law.  So  far  as  his  powers  for  the  preserva- 
tion of  order  and  security  of  life  and  prop- 
erty are  concerned,  there  is  no  limit  but 
the  necessities  and  exigencies  of  the  situa- 
tion. And  in  this  respect  there  is  no  differ- 
ence between  a  public  war  and  domestic  in- 
surrection.' We  are  not  willing  to  concede 
that  in  any  exigency  that  may  arise  the 
military  is  superior  to  the  civil  authori- 
ties. We  do  not  apprehend  that  any  con- 
ditions could  come  up  that  would  justify 
us  in  so  holding.  Nor  do  we  believe  that 
the  time  will  ever  come  when  the  military 
forces  of  the  state,  acting  under  and  in 
obodience  to  the  civil  laws  of  the  state,  will 
45  L.R.A.(N.S.) 


not  be  able  to  control  under  the  authority 
conferred  by  these  laws  any  situation  that 
may  present  itself." 

In  He  Moyer,  supra,  an  application  for  a 
writ  of  habeas  corpus  to  secure  the  release 
of  petitioner  from  the  custody  of  the  mili- 
tary authorities  who  were  detaining  him 
in  an  effort  to  suppress  an  insurrection, 
it  was  held  that,  independently  of  the  ques- 
tion of  the  authority  of  the  governor  to  de- 
clare martial  law  or  suspend  the  privilege 
of  the  writ  of  habeas  corpus,  the  seizure 
and  detention  of  the  insurrectionists  by  the 
militia,  when  acting  under  orders  from  the 
governor  in  the  exercise  of  his  constitution- 
al power  to  suppress  insurrection,  do  not 
violate    the    constitutional    provision    that 
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turb,  except  the  one  concerning  the  writ 
of  habeas  corpus. 

"It  is  essential  to  the  safety  of  every  gov- 
ernment that,  in  a  great  crisis  like  the  one 
we  have  just  passed  through,  there  should 
be  a  power  somewhere  of  suspending  the 
writ  of  habeas  corpus.  In  every  war,  there 
are  men  of  previously  good  character, 
wicked  enough  to  counsel  their  fellow  citi- 
zens to  resist  the  measures  deemed  nec- 
essary by  a  good  government  to  sustain  its 
just  authority  and  overthrow  its  enemies; 
and  their  influence  may  lead  to  dangerous 
combinations.  In  the  emergency  of  the 
times,  an  immediate  public  investigation 
according  to  law  may  not  be  possible;  and 
yet  the  peril  to  the  country  may  be  too 
imminent  to  suffer  such  persons  to  go  at 
large.  Unquestionably,  there  is  then  an 
exigency  which  demands  that  the  govern- 
ment, if  it  should  see  fit,  in  the  exercise 
of  a  proper  discretion,  to  make  arrests, 
should  not  be  required  to  produce  the  per- 
sons arrested  in  answer  to  a  writ  of  habeas 
corpus.  The  Constitution  goes  no  further. 
It  does  not  say  after  a  writ  of  habeas 
corpus  is  denied  a  citizen,  that  he  shall 
be  tried  otherwise  than  by  the  course  of 
the  common  law.  If  it  had  intended  this 
result,  it  was  easy  by  the  use  of  direct 
words  to  have  accomplished  it.  The  illus- 
trious men  who  framed  that  instrument 
were  guarding  the  foundations  of  civil 
liberty  against  the  abuses  of  unlimited 
power;  they  were  full  of  wisdom,  and  the 
lessons  of  history  informed  them  that  a 
trial  by  an  established  court,  assisted  by 
an  impartial  jury,  was  the  only  sure  way 
of  protecting  the  citizen  against  oppression 
and  wrong.  Knowing  this,  they  limited 
the  suspension  to  one  great  right,  and  left 
the  rest  to  remain  forever  inviolable.  But 
it  is  insisted  that  the  safety  of  the  country 
in  time  of  war  demands  that  this  broad 
claim  for  martial  law  shall  be  sustained. 
If  this  were  true,  it  could  be  well  said  that 
a  country  preserved  at  the  sacrifice  of  all 
the  cardinal   principles   of  liberty,   is   not 


worth  the  costs  of  preservation."  [4  Wall. 
124,  126,  18  L.  ed.  296,  297.] 

A  search  of  the  books  extending  over 
many  days  of  labor,  in  the  investigation  of 
this  subject,  discloses  that  no  state  in  the 
Union  has  ever  declared,  by  judicial  deci- 
sion or  otherwise,  principles  to  the  extent 
of  those  announced  by  the  majority  opinion 
of  this  court.  West  Virginia,  bom  of  a 
love  for,  and  an  adherence  to,  constitu- 
tional government,  seems  now  to  have  de- 
parted furthest  therefrom.  In  Colorado 
and  Idaho  arrests  and  extended  detention 
by  the  militia  for  the  suppressing  of  riot 
and  insurrection  have  been  upheld  as  au- 
thorized by  the  exigencies  existing  and  as 
necessary  for  the  suppression  of  uprisings. 
But  further  than  this  no  state  has  ever 
gone.  The  Supreme  Court  of  the  United 
States  went  no  further  in  the  Moyer  Case, 
212  U.  S.  78,  53  L.  ed.  410,  29  Sup.  Ct. 
Rep.  236.  No  court  ever  before  upheld 
the  action  of  a  governor  in  ousting  the 
courts  of  their  jurisdiction  as  to  civil  of* 
fenses,  and  in  substituting  himself  therefor. 

This  state  is  a  government  of  its  own 
people.  It  should  matter  not  that  civil 
rights  may  at  some  time  have  been  trans- 
gressed elsewhere.  We  should  not  permit 
them  to  be  transgressed  here.  The  insignia 
of  the  state  bears  our  legend  of  freedom. 
It  cannot  be  kept  unless  we  sacredly  ob- 
serve the  Constitution,  by  which  all,  wheth- 
er guilty  or  innocent,  are  bound  alike. 
Freedom  for  a  West  Virginian  means  the 
giving  to  him  what  his  state  Constitution 
and  that  of  the  nation  guarantee  to  him. 
Nor  does  it  matter  whether  that  West 
Virginian  be  rich  or  poor,  idler  or  laborer, 
millionaire  or  mountaineer.  The  Consti- 
tution is  no  respector  of  persons. 

A  sense  of  duty  has  impelled  the  writing 
of  this  opinion.  If  it  may  in  the  future 
only  cause  the  doctrine  promulgated  by*  the 
majority  to  be  questioned,  the  labor  will 
not  have  been  in  vain. 

Will  the  reader  of  this  opinion  reserve 
hasty  judgment  against  eonclusions  which 


The  court,  while  apparently  of  the  opinion 
that  the  proclamation  of  the  governor  did 
not  have  the  effect  to  suspend  the  writ  of 
habeas  corpus,  made  the  statement  that 
whenever,  for  the  purpose  of  putting  down 
insurrection  or  rebellion,  the  exigencies  of 
the  case  demand  it  for  the  successful  ac- 
complishment of  this  end  in  view,  it  is  en- 
tirely competent  for  the  executive,  or  for 
the  military  officer  in  command,  either  to 
suspend  the  writ  or  disregard  it  if  issued. 
The  view  that  the  constitutional  rights 
of  loyal  citizens  persist  upon  the  actual 
scene  of  war,  has  the  support  of  Professor 
Willoughby,  who  says:  "Upon  the  actual 
scene  of  war,  there  is  no  question  but  that, 
for  the  time  being,  the  military  authori- 
4«  L.R.A.(N.S.) 


ties  are  supreme,  and  that  these  may  do 
whatever  may  be  necessary  in  order  that 
the  military  operations  which  are  being 
pursued  may  succeed.  Here  martial  law  be- 
comes indistinguishable  from  military  gov- 
ernment. 'When  martial  law  is  invoked  in 
face  of  invasion  or  rebellion  that  rises  to 
proportions  of  belligeren^,  it  is  war  pow- 
er pure  and  simple.'  Berkheimer,  Mili- 
tary Law,  2d  ed.  399.  It  is  in  this  sense 
that  Field  defines  martial  law  as  'simply 
military  authority  exercised  in  accordance 
with  the  laws  and  usages  of  war,'  and  the 
Supreme  Court  as  'the  law  of  necessity 
in  the  actual  presence  of  war.'  United 
States  V.  Diekelman,  92  U.  S.  520,  23  L. 
ed.  742.     The  necessities  being  great  and 
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It  announces,  until  he  has  made  studiouB 
•examination  of  the  citations  herein  and  the 
three  following  expositions  on  the  subject 
-of  martial  law,  together  with  the  cases 
•cited  in  them: 

"Military  Gommissions/'  1  Garfield's 
Works   (Hinsdale),  page  143. 

"What  is  the  Justification  of  Martial 
Law,"  Lieber,  War  Dept.  Doc.  No.  79; 
North  American  Review,  Nov.  1896. 

"Martial  Law,"  Ballantine,  12  Columbia 
L.  Rev.  529,  June  1912. 

The  decisions  and  treatises  relied  on 
herein  make  no  distinction  in  the  test  for 
martial  law,  whether  in  pacific  districts  or 
in  the  theater  of  actual  war.  In  the  one 
place,  as  well  as  in  the  other,  the  test  is 
ihe  same, — ^the  want  of  operative  civil 
vourts.  An  examination  of  the  subject  will 
not  sustain  a  contention  that  the  courts 
and  the  writers  referred  to  were  dealing 
•only  with  martial  law  outside  of  the  thea- 
ter of  actual  war.  They  clearly  show  that 
martial  law  is  as  objectionable  in  the  one 
place  as  in  the  other,  unless  it  is  justified 
l>y  the  absence  of  civil  law. 

Will  the  reader  who  refers  to  the  deci- 
sions and  treatises  cited  also  note  that  there 
is  a  clear  distinction  between  the  power 
to  use  martial  acts  for  the  suppression 
of  riot,  insurrection,  or  rebellion,  and  the 
power  to  use  martial  law  for  the  trial  of 
civil  offenses.  Martial  acts  are  one  thing; 
martial  law  is  another. 

It  may  be  said  that  the  treatises  referred 
to  are  not  judicial  in  character.  The  same 
is  true  as  to  eveiy  text-book  of  the  law. 

And  now,  how  applicable  are  the  words 
of  David  Dudley  Field,  that  ardent  advocate 
•of  constitutional  government:  "I  could 
not  look  into  the  pages  of  English  law,  I 
could  not  turn  over  the  leaves  of  English 
literature,  I  could  not  listen  to  the  orators 
and  statesmen  of  England,  without  remark- 
ing the  uniform  protest  against  martial 
usurpation,  and  the  assertion  of  the  un- 
doubted right  of  every  man,  high  or  low, 
to  be  judged  according  to  the  known  and 


general  law,  by  a  jury  of  his  peers  before 
the  judges  of  the  land.  And  when  I  turned 
to  the  history,  legal,  political,  and  literary, 
of  my  own  country, — ^my  own  undivided 
and  forever  indivisible  country, — ^I  found 
the  language  of  freedom  intensified.  Our 
fathers  brought  with  them  the  liberties  of 
Englishmen.  Throughout  the  colonial  his- 
tory, we  find  the  Colonists  clinging,  with 
immovable  tenacity,  to  trial  by  jury.  Magna 
Charta,  the  principle  of  representation, 
and  the  petition  of  right.  They  had  won 
them  in  the  Fatherland  in  many  a  high 
debate  and  on  many  a  bloody  field;  and 
they  defended  them  here  against  the  emis- 
saries of  the  Crown  of  England  and  against 
the  veteran  troops  of  France.  We,  their 
children,  thought  we  had  superadded  to  the 
liberties  of  Englishmen  the  greater  and 
better  guarded  liberties  of  Americans." 
Brewer's  Orations,  vol.  6,  page  2154. 

Additional  opinion. 

PoffenlMirger,  P.: 

The  attempt,  in  the  dissenting  opinion 
prepared  since  the  filing  of  the  court  opin- 
ion, to  apply  to  these  cases  principles' 
deemed  clearly  inapplicable  by  all  concur- 
ring in  the  decision,  renders  it  proper,  in 
our  judgment,  to  file  an  additional  opin- 
ion, pointing  out  more  specifically  the 
grounds  of  distinction,  and  also  to  direct 
attention  to  the  nonjudicial  and  speculative 
character  of  much  of  the  matter  quoted  in 
the  dissenting  opinion. 

The  Milligan  Case,  4  Wall.  2,  18  L.  ed. 
281,  the  opinion  in  which  constitutes  the 
real  basis  of  the  elaborate  argument 
against  the  views  of  the  majority  of  the 
court,  arose  in  the  state  of  Indiana,  in 
which  there  was  no  actual  war  nor  any 
pretense  thereof.  That  state  was  in  a  mili- 
tary, but  nevertheless  peaceable,  district. 
Milligan  was  a  citizen  of  the  state,  arrested 
therein  upon  a  charge  of  conspiracy  against 
the  government  of  the  United  States,  tried 
on  that  charge  by  a  military  conmiission, 


extraordinary,  the  executive  and  admin- 
istrative, that  is  to  say  the  military,  ac- 
tion that  will  be  justified  is  correspond- 
ingly extensive.  But,  the  populace  heing 
loyal,  and  the  territory  domestic,  private 
rights  of  person  and  property  still  per- 
sist, though  subject,  as  in  all  other  cases, 
to  the  exercise  of  the  police  powers  of  the 
state.  Those  who  exercise  these  powers, 
though  military  in  character,  still  remain 
liable  for  any  abuse  of  their  authority. 
The  civil  couits  are  not  necessarily  closed, 
nor  are  any  of  the  private  actions  of  indi- 
viduals subject  to  restraint  except  in  so 
far  as  the  efilciency  of  public  service  may 
require.  Private  property  may  be  seized 
and  appropriated  to  a  public  use  without 
45  L.R.A.(N.S.) 


the  consent  of  the  owner,  when  the  public 
necessity  demands.  This  taking  of  pri- 
vate property  is,  however,  the  courts  have 
declared,  not  an  exercise  of  military  pow- 
er which  gives  to  the  owner  no  claim  for 
compensation,  but  a  talcing  for  the  pub- 
lic use  which,  under  the  provision  of  the 
5th  Amendment,  demands  that  compensa- 
tion be  made.  The  manner  of  taking  ma^, 
however,  be  that  of  the  police  power,  m 
that  the  urgency  may  not  permit  the  ordi- 
nary proceedings  for  valuation  and  condem- 
nation." Citing  United  States  v.  Russell, 
13  Wall.  623,  20  L.  ed.  474;  Willoughby, 
Const.  L.  p.  1242. 

"The   use   of   the   military   arm   of   our 
states    or    of   the   Federal    government    in 
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convicted  and  sentenced  to  death.  The 
•peciiications  under  the  charge  were  sub- 
Btantially  as  follows:  That  Milligan,  with 
others,  in  a  time  of  actual  war,  set  on 
foot  a  secret  military  organization  for  the 
purpose  of  overthrowing  the  government, 
and  conspired  to  seize  the  United  States 
and  state  arsenal,  and  to  release  the  prison- 
ers of  war  confined  in  the  military  prison 
under  charge  of  the  military  authorities,  to 
arm  these  prisoners,  to  join  with  them 
such  other  forces  as  they  could  raise,  and 
to  march  into  Kentucky  and  Missouri  and 
to  co-operate  with  the  Rebel  forces  there; 
that  the  conspirators  communicated  with 
the  enemy  to  induce  them  to  invade  the 
states  of  Kentucky,  Indiana,  and  Illinois, 
intending  themselves  to  join  and  co-oper- 
ate with  the  enemy  in  the  event  of  such 
an  inyasion;  and  that  they  armed  them- 
selves for  that  purpose.  Of  the  charac- 
ter of  the  case,  the  court  said:  "It  will 
be  borne  in  mind  that  this  is  not  a  question 
of  the  power  to  proclaim  martial  law,  when 
war  exists  in  a  community  and  the  courts 
and  civil  authorities  are  overthrown.  Nor 
is  it  a  question  what  rule  a  military  com- 
mander, at  the  head  of  his  army,  can  im- 
pose on  states  in  rebellion  to  cripple  their 
resources  and  quell  the  insurrection.  The 
jurisdiction  claimed  is  much  more  exten- 
sive. The  necessities  of  the  service,  during 
the  late  Rebellion,  required  that  the  loyal 
states  should  be  placed  within  the  limits 
of  certain  military  districts  and  command- 
ers appointed  in  them,  and  it  is  urged  that 
this,  in  a  military  sense,  constituted  them 
the  theater  of  military  operations;  and  as, 
in  this  case,  Indiana  had  been,  and  was 
again,  threatened  with  invasion  by  the 
enemy,  the  occasion  was  furnished  to  estab- 
lish martial  law.  The  conclusion  does  not 
follow  from  the  premises.  If  armies  were 
collected  in  Iijdiana,  they  were  to  be  em- 
])loyed  in  another  locality,  where  the  laws 
were  obstructed  and  the  national  authority 
disputed.  On  her  soil  there  was  no  hostile 
foot;  if  once  invaded,  that  invasion  was  at 


an  end,  and  with  it  all  pretext  for  martial 
law.  Martial  law  cannot  arise  from  a 
threatened  invasion.  The  necessity  must 
be  actual  and  present,  and  invasion  real, 
such  as  effectually  closes  the  courts  and  de** 
poses  the  civil  administration.  It  is  diffi- 
cult to  see  how  the  safety  of  the  country 
required  martial  law  in  Indiana.  If  any  of 
her  citizens  were  plotting  treason,  the  pow- 
er of  arrest  could  secure  them,  until  the 
government  was  prepared  for  their  trial, 
when  the  courts  were  open  and  ready  to 
try  them.  It  was  as  easy  to  protect  wit^ 
nesses  before  a  civil,  as  a  military,  tribu- 
nal; and  as  there  could  be  no  wish  to  con- 
vict except  on  sufficient  legal  evidence,  sure- 
ly an  ordained  and  established  court  was 
better  able  to  judge  of  this  than  a  mili- 
tary tribunal  composed  of  gentlemen  not 
trained  to  the  profession  of  the  law."  [4 
Wall.  126,  127.] 

Of  the  class  of  cases  to  which  this  one 
belongs,  and  that  one  did  not,  the  court 
said:  "It  follows  from  what  has  been  said 
on  this  subject,  that  there  are  occasions 
when  martial  rule  can  be  properly  applied. 
If,  in  foreign  invasion  or  civil  war,  the 
courts  are  actually  closed,  and  it  is  impos- 
sible to  administer  criminal  justice  accord- 
ing to  law,  then,  on  the  theater  of  actual 
military  operations,  where  war  really  pre- 
vails, there  is  a  necessity  to  furnish  a  sub- 
stitute for  the  civil  authority,  thus  over- 
thrown, to  preserve  the  safety  of  the  army 
and  society;  and,  as  no  power  is  left  but 
the  military,  it  is  allowed  to  govern  by 
martial  rule  until  the  laws  can  have  their 
free  course.  As  necessity  creates  the  rule, 
so  it  limits  its  duration;  for,  if  this  gov- 
ernment is  continued  after  the  courts  are 
reinstated,  it  is  a  gross  usurpation  of  pow- 
er. Martial  rule  can  never  exist  where 
the  courts  are  open  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdiction. 
It  is  also  confined  to  the  locality  of  actual 
war.  Because,  during  the  late  Rebellion, 
it  could  have  been  enforced  in  Virginia, 
where    the    national    authority    was    over- 


time of  peace  and  upon  domestic  soil,  to 
maintain  order  and  secure  the  execution 
of  law,  in  no  wise  operates  to  suspend  civil 
law  or  to  negate  individual  rights  of  lib- 
erty and  property,  any  more  than  the  ex- 
ercise of  the  ordinary  police  powers  by  the 
state  has  this  effect.  The  use  of  the  mili- 
tary forces  of  a  state  for  the  maintenance 
of  order  and  law  is,  indeed,  not  dissimilar 
in  purpose  and  character  to  the  employ- 
ment by  a  sheriff  of  a  posse  oomitatus,  to 
assist  him  in  making  an  arrest,  preventing 
an  escape,  or  serving  a  writ.  In  both  cases 
those  who  exercise  authority  are  obliged  to 
justify  whatever  acts  they  may  have  com- 
mitted by  showing  their  necessity,  or,  at 
least,  producing  evidence  to  show  that  they 
46  L.R.A.(N.S.) 


had  reasonable  grounds  for  believing  them 
to  be  necessary^  .  .  .  There  is,  then, 
strictly  speaking,  no  such  thing  in  Ameri- 
can law  as  a  declara;tion  of  martial  law 
whereby  military  is  substituted  for  civil 
law.  So-called  declarations  of  martial  law 
are,  indeed,  often  made,  but  the  legal  ef- 
fect of  these  goes  no  further  than  to  warn 
citizens  that  the  military  powers  have  been 
called  upon  by  the  executive  to  assist  him 
in  the  maintenance  of  law  and  order,  and 
that,  while  the  emergency  lasts,  they  must, 
upon  pain  of  arrest  and  punishment,  not 
commit  any  acts  which  will  in  any  way 
render  more  difficult  the  restoration  of  or- 
der and  the  enforcement  of  law."  Willough- 
by,  Const.  L.  p.  1233. 
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turned  and  the  courts  driven  out,  it  does 
not  follow  that  it  should  obtain  in  Indiana, 
where  that  authority  was  never  disputed, 
and  justice  was  always  administered.  And 
80  in  the  case  of  a  foreign  invasion,  martial 
rule  may  become  a  necessity,  in  one  state, 
when,  in  another,  it  would  be  'mere  lawless 
violence.'"  [p.  127.]  It  was  against  the 
attempted  misapplication  of  martial  law 
to  the  pacific  state  of  Indiana  and  her  citi- 
zens, on  the  ground  of  the  existence  of  a 
state  of  actual  war  in  other  portions  of  the 
Union,  but  not  extending  into  Indiana,  that 
■the  thunderous  eloquence  and  invincible 
logic  of  Garfield,  Black,  McDonald,  and 
Mr.  Justice  Davis  were  directed.  All  of 
them  admitted  its  proper  application  to  the 
theater  of  actual  war  in  the  Southern 
states. 

During  the  greater  part  of  the  period  of 
the  Civil  War,  the  situation  in  most  of  the 
-state  of  West  Virginia  was  similar  to  that 
of  Indiana.  It  was  pacific  territory, 
though  within  the  lines  of  a  military  dis- 
trict. Here,  as  in  Indiana  and  elsewhere, 
there  were  abuses  of  military  authority  on 
a  mere  pretext  of  necessity,  since  there  was 
no  actual  war  in  it,  and  the  functions  of 
the  courts  were'  not  obstructed.  Acts  and 
practices  sanctioned  by  the  principles  of 
martial  law,  when  applicable,  were  indulged 
in  by  the  military  officers  and  soldiers. 
This  history  was  fresh  in  the  recollections 
of  the  framers  of  the  Oonstitution  of  1872. 
The  friends  and  relatives  of  delegates  to 
that  convention,  and  perhaps  some  of  the 
•delegates  themselves,  had  been  victims  of 
such  illegal  acts.  To  give  effect  to  the  pro- 
visions of  the  national  and  state  Constitu- 
tions in  all  pacific  territory  in  a  period  of 
war,  as  in  time  of  peace,  closes  the  avenue 
•of  such  abuses  of  power  as  that  condemned 
in  the  Milligan  Case.  That  this  was  the 
«vil  the  provision  quoted  in  the  dissent- 
ing opinion  from  article  1  of  the  Constitu- 
tion was  intended  to  remedy  is  made  mani- 
fest by  the  conditions  and  experiences  in 
the   light    of   which    it   was    framed   and 


adopted.    C 
visions    are 
the  light  o 
designed  to 
extend  beyo 
of  interpref 
or  more  gei 
of  common 
Nor  do  tl 
ferred  to  ji 
and  claim  ;l 
no  referenci 
It  does  no 
sions  shall 
rectionary, 
state.    It  s 
the   provisi 
they  can  o]; 
a  place,  "ol 
the  precedii 
endeavored 
in  which  i 
anywhere, 
justification 
every  part 
thoroughly 
and    effect) 
laws.    Sun 
having  so 
bility    of    • 
statutes,  a 
actual  war 
ation  in  si 
sume  they 
not  be.    Oi 
sume  agaii 
possible,  in 
of.     If  the 
provisions  ! 
stead  of  p 
been  an  ex : 
statesmen  < 
a  relief  frc  i 
life,  libert; 
tory  in  pc  i 
lected  apt 
pose  witho  ; 
necessary  i : 


The  extreme  opinion  that  the  protection 
of  constitutional  guaranties  extends  even 
to  insurgents  against  the  government  is 
■expressed  in  Corbin  v.  Marsh,  2  Duv.  193, 
al&ough  the  question  before  the  court, 
which  was  whetner  an  act  of  Congress  for 
emancipating  the  wives  and  children  of 
slaves  volunteering  as  soldiers  in  the  Fed- 
eral army  contravened  the  provision  of  the 
5th  Amendment,  that  no  person  shall  be 
deprived  of  property  without  due  process 
of  law,  and  that  private  property  shall  not 
be  taken  for  public  use  without  just  com- 
pensation,^-did  not  require  the  court  to 
go  so  far.  It  was  there  said:  "At  the 
threshold  of  this  mere  framework  of  an 
argument,  which  we  intend  to  be  as  brief 
46  LJLA.(NJS.) 
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anties  themselves.  Section  3  of  article  1 
is  a  declaration  of  a  general  principle,  car- 
ried into  effect  by  the  more  specific  pro- 
visions referred  to  in  the  original  opinion 
It  led  herein,  declaring  subordination  of  the 
military  to  the  civil  power,  and  inhibiting 
trial  of  citizens  by  military  courts  for  of- 
fenses cognizable  by  the  civil  courts.  Their 
purpose  is  to  prevent  such  trials  in  tranquil 
territory,  in  which  the  courts  have  free  and 
unobstructed  operation.  In  the  areas  of  ac- 
tual war,  however  occasioned,  they  do  not 
Iiave  free  course.  Offenses  conunitted  there 
are  not  cognizable  by  the  civil  courts,  be- 
cause not  within  their  reach;  and,  if  they 
are  committed  in  aid  or  furtherance  of  the 
invasion,  insurrection,  rebellion,  or  riot, 
they  are  punishable  by  a  military  commis- 
sion appointed  for  the  trial  thereof. 

The  dissenting  opinion  confuses  the  occa- 
sion and  conditions  of  a  state  of  war  with 
the  suspension  of  the  writ  of  habeas  corpus. 
During  the  troublous  times  of  the  Civil 
War,  there  were  attempted  and  actual  sus- 
pensions of  the  writ  in  pacific  portions  of 
the  country.  That  alone  did  not  create 
war  in  such  territory,  and  substitute  mili- 
tary for  civil  rule.  It  was  an  express  sus- 
pension of  the  writ  in  tranquil  territory, 
and  no  more.  As  the  power  was  abused, 
and  its  exercise  wrought  injustice,  it  has 
been  forbidden  by  the  Constitution.  But 
there  is  necessarily  an  informal  and  implied 
suspension  in  every  instance  of  actual  war 
throughout  the  field  of  military  operations, 
as  the  opinion  in  the  Milligan  Case,  and 
practically  all  other  authorities,  admit. 

While  the  supreme  court  of  North  Caro- 
lina, in  Ex  parte  Moore,  64  N.  C.  802,  the 
opinion  in  which  is  quoted  at  great  length 
in  the  dissenting  opinion  filed  here,  claimed 
the  writ  of  habeas  corpus  ran  in  the  thea- 
ter of  actual  war,  it  confessed  its  inability 
to  enforce  it,  expressly  refusing  rules  and 
attachments  against  the  military  officer  in 
whose  custody  the  petitioners  were,  and 
the  governor,  by  whose  direction  and  orders 
he  lield  them  and  refused  to  obey  the  writ. 


The  chief  justice  stated  his  final  conclusion 
in  the  following  terms:  "The  second 
branch  of  the  motion,  that  the  power  of  the 
county  be  called  out,  if  necessary,  to  aid 
in  taking  the  petitioner  by  force  out  of  the 
hands  of  Kirk,  is  as  difficult  of  solution  as 
the  first.  The  power  of  the  county,  or 
poase  oomitatuSf  means  the  men  of  the 
county  in  which  the  writ  is  to  be  executed, 
— ^in  this  instance  Caswell, — and  that  coun- 
ty is  declared  to  be  in  a  state  of  insurrec- 
tion. Shall  insurgents  be  called  out,  by  the 
person  who  is  to  execute  the  writ,  to  join  in 
confiict  with  the  military  forces  of  the  state? 
It  is  said  that  a  sufficient  force  will  volun- 
teer from  other  counties.  They  may  beloQg 
to  the  association,  or  be  persons  who  sym- 
pathize with  it.  But  the  posse  comitatim 
must  some  from  the  county  where  the  writ 
is  to  be  executed;  it  would  be  il]^;al  to 
take  men  from  other  counties.  This  is  set- 
tled law.  Shall  illegal  means  be  resorted 
to  in  order  to  execute  a  writ?  Again, 
every  able-bodied  man  in  the  state  belongs 
to  the  militia,  and  the  governor  is,  by  the 
Constitution,  'commander  in  chief  of  the 
militia  of  the  state.'  Art.  3,  §  8.  So  the 
power  of  the  county  is  composed  of  men 
who  are  under  the  command  of  the  gov- 
ernor. Shall  these  men  be  required  to  vio- 
late, with  force,  the  orders  of  their  com- 
mander in  chief,  and  do  battle  with  his 
other  forces  that  are  already  in  the  field? 
In  short,  the  whole  physical  power  of  the 
state  is,  by  the  Constitution,  under  the 
control  of  the  governor.  The  judiciary  ha& 
only  a  moral  power.  By  the  theory  of  the 
Constitution,  there  can  be  no  confiict  be- 
tween these  two  branches  of  the  govern- 
ment. The  writ  will  be  directe^^  to  the 
marshal  of  the  supreme  court,  with  in-' 
structions  to  exhibit  it  and  a  copy  of  this 
opinion  to  his  Excellency,  the  governor. 
If  he  orders  the  petitioner  to  be  delivered 
to  the  marshal,  well;  if  not,  following  the 
example  of  Chief  Justice  Taney  in  Merry- 
man's  Case,  Taney,  246,  Fed.  &as.  No.  9,487 
(Annual  Cyclopedia,  for  the  year  1861,  p. 


power  does  not  transcend  the  constitutional 
^aranty  in  question  so  far  as  it  protects 
a  loyal  citizen  in  peaceful  territory,  the 
court  was  undoubte<lly  correct;  but  it  went 
on  to  say:  "During  the  late  rebellion  for 
dissolving  our  political  union,  could  a  Fed- 
oral  general,  commanding  an  army  in  Ten- 
nessee, fighting  under  the  national  Consti- 
tution, and  in  vindication  of  its  integrity 
and  supremacy,  have  had  riglitful  power 
to  violate  its  guaranties  by  emancipating 
all  the  slaves  in  that  state?  We  think  not. 
Insurgent  citizens  of  Tennessee  were  still 
de  jure  citizens  of  the  United  States,  they 
were  not  national  belligerents,  they  were 
not  absolved  from  their  original  obliga- 
tions to  the  Federal  Constitution  as  their 
46  L.R.A.(N.S.) 


supreme  law,  nor  deprived  of  their  title 
to  its  protection;  and  the  suppression  of 
the  insurrection  neither  needed  nor  author- 
ized the  abolition  of  all  the  slaves  in  their 
state  by  the  Federal  government.  And 
how  could  it  have  needed  or  justified  the 
emancipation,  by  Federal  power,  of  the 
slaves  of  Union  men  who  were  fighting  to 
preserve  the  Constitution  and  save  the  Un- 
ion? The  belligerent  power  of  either  par- 
ty, in  an  international  war,  may  abolish 
slavery  in  the  enemy's  country.  But,  in  a 
civil  war,  altogether  domestic,  if  the  com- 
mon Constitution  be  supreme,  as  ours  is, 
and  guarantees  protection  to  slave  proper- 
ty as  ours  does,  there  can  be  neither  mili- 
tary nor  civil  power  in  the  national  g(fW' 
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565),  I  have  discharged  by  duty.  The 
power  of  the  judiciary  is  exhausted,  and 
the  responsibility  must  rest  on  the  execu- 
tive.'' 

The  writ  having  been  delivered  to  the 
governor,  he  replied  to  it  by  a  letter  to  the 
chief  justice,  in  which,  after  reciting  his 
proclamation  of  war  in  two  counties  of  the 
state,  and  the  terrible  conditions  necessi- 
tating such  action,  he  said:  "Under  these 
circumstances,  I  would  have  been  recreant 
to  duty,  and  faithless  to  my  oath,  if  I  had 
not  exercised  the  power  in  the  several  coun- 
ties which  your  Honor  has  been  pleased  to 
say  I  have  exercised  constitutionally,  and 
lawfully,  especially  as,  since  October  1868, 
I  have  repeatedly,  by  proclamations  and 
by  letters,  invoked  public  opinion  to  repress 
these  evils,  and  warned  criminals  and  of- 
fenders against  the  laws  of  the  fate  that 
must  in  the  end  overtake  them,  if,  under 
the  auspices  of  the  Klan  referred  to,  they 
should  persist  in  their  course.  I  beg  to 
assure  your  Honor  that  no  one  subscribes 
more  thoroughly  than  I  do  to  the  great 
principles  of  habeas  corpus  and  trial  by 
jury.  Except  in  extreme  cases,  in  which, 
beyond  all  question,  'the  safety  of  the  state 
is  the  supreme  law,'  these  privileges  of 
habeas  corpus  and  trial  by  jury  should  be 
maintained.  I  have  already  declared  that, 
in  my  judgment,  your  Honor  and  all  the 
other  civil  and  judicial  authorities  are  un- 
able, at  this  time,  to  deal  with  the  insur- 
gents. The  civil  and  the  military  are  alike 
constitutional  powers, — the  civil  to  protect 
life  and  property  when  it  can,  and  the  mili- 
tary only  when  the  former  has  failed.  As 
the  chief  executive  I  seek  to  restore,  not 
to  subvert,  the  judicial  power.  Tour 
Honor  has  done  your  duty,  and  in  perfect 
harmony  with  you  I  seek  to  do  mine.  It  is 
not  I,  or  the  military  power,  that  has  sup- 
planted the  civil  authority;  that  has  been 
done  by  the  insurrection  in  the  counties 
referred  to.  I  do  not  see  how  I  can  restore 
the  civil  authority  until  I  'suppress  the 
insurrection,'   which    your   Honor   declares 


i  I  have  the  power  to-do;  and  I  do  not  see 
how  I  can  surrender  the  insurgents  to  the 
civil  authority  until  that  authority  is  re- 
stored. It  would  be  a  mockery  in  me  to 
declare  that  the  civil  authority  was  unable 
to  protect  the  citizens  against  the  insur- 
gents, and  then  turn  the  insurgents  over 
to  the  civil  authority.  My  oath  to  support 
the  Constitution  makes  it  imperative  on  me 
to  'suppress  the  insurrection'  and  restore 
the  civil  authority  in  the  counties  referred 
to,  and  this  I  must  do.  In  doing  this,  I 
renew  to  your  Honor  expressions  of  my 
profound  respect  for  the  civil  authority, 
and  any  earnest  wish  that  this  authority, 
may  soon  be  restored  to  every  county  and 
neighborhood  in  the  state."  This  was  in 
July,  1870.  On  August  15,  1870,  the  gov- 
ernor again  wrote  the  chief  justice,  appris- 
ing him  of  the  pacification  of  the  two  coun- 
ties in  question,  and  his  readiness  then  to 
make  return  to  the  writ.  In  this  letter  he 
said:  "I  assured  your  Honor  that  as  soon 
as  the  safety  of  the  state  should  justify  it, 
I  would  cheerfully  restore  the  civil  power, 
and  cause  the  said  parties  to  be  brought 
before  you,  together  with  the  cause  of 
their  capture  and  detention.  That  time 
has  arrived,  and  I  have  ordered  CoL  Geo. 
W.  Kirk  to  obey  the  writs  of  habeas  corpus 
issued  by  your  Honor." 

Thus,  the  case  relied  upon  as  denying 
power  in  a  governor  to  declare  a  state  of 
war  in  a  county  declares  exactly  the  oppo- 
site. Though  denying  power  in  the  execu- 
tive to  do  more  than  make  arrests  for 
civil  offenses,  under  an  erroneous  interpre- 
tation of  constitutional  provisions,  the  de- 
cision also  admits  lack  of  power  to  enforce 
them  as  thus  construed,  and  so  runs  to  a 
palpable  absurdity.  The  decision  was  later 
interpreted  by  Justice  Dick  of  the  same 
court,  the  chief  justice  and  Justice  Settle 
being  present,  upon  applications  for  bench 
warrants  against  the  governor  and  his  suV 
ordinate  officers,  as  harmonizing  with  the 
views  of  this  court  on  the  main  proposi- 
tion  involved.     Justice  Dick   said:      "The 


emment  to  abolish  it,  for  thereby  the  Con- 
stitution would  be  violated,  and,  as  al- 
ready suggested,  it  is  the  supreme  or  high- 
est human  law  in  war  as  well  as  peace." 

With  respect  to  the  rights  oi  military 
authorities  over  the  prope^  of  the  citizen 
in  the  theater  of  war,  it  was  said  in  Mit- 
chell v.  Harmony,  13  How.  115,  14  L.  ed. 
76,  that  the  distance  of  a  military  com- 
mander from  home,  and  the  duties  in  which 
he  is  engaged,  cannot  enlarge  his  power 
aver  the  property  of  the  citizen,  nor  give 
to  him  in  that  respect  any  authority  which 
he  would  not  have  under  similar  circum- 
stances possessed,  at  home;  and  where  the 
owner  has  done  nothing  to  forfeit  his 
rights,  every  public  officer  is  bound  to  re- 
46  LJLA.(NJS.) 


spect  them,  whether  he  finds  the  property 
in  a  foreign  or  hostil^  country,  or  in  his 
own.  Continuing ' the  court  said:  "There 
are,  without  doubt,  occasions  in  which  pri- 
vate property  may  lawfully  be  taken  pos- 
session of  or  destroyed  to  prevent  it  from 
falling  into  the  hands  of  the  public  ene- 
my; and  also  where  a  military  officer, 
charged  with  particular  duty,  may  impress 
private  property  into  the  public  service, 
or  take  it  for  public  use.  Unquestionably, 
in  such  cases,  the  government  is  bound  to 
make  full  compensation  to  the  owner;  but 
the  officer  is  not  a  trespasser.  But  we  are 
clearly  of  opinion  that  in  all  of  these  cases 
the  danger  must  be  immediate  and  im- 
pending,  or  the  necessity  urgent  for  the 
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Constitution  and  laws  of  the  state  author- 
ize and  empower  the  governor  to  organ- 
ize and  use  the  military  forces  of  the  state 
to  suppress  insurrection,  etc.,  and  the  ju- 
diciary have  no  jurisdiction  to  arrest  the 
governor,  while  acting  in  that  capacity,  for 
any  alleged  transcending  of  his  authority 
in  the  discharge  of  executive  duties.  'The 
legislative,  executive,  and  supreme  judicial 
power  of  the  government  ought  to  be  for- 
ever separate  and  distinct  from  each  other.' 
Const,  art.  1,  §  8.  Each  of  these  co-ordinate 
departments  has  its  appropriate  functions, 
and  one  cannot  control  the  action  of  the 
other  in  the  sphere  of  its  constitutional 
power  and  duty.  The  government  was 
formed  for  the  benefit  of  all  the  citizens  of 
the  state,  and  it  would  be  of  little  force 
and  efficiency  if  the  governor  (in  whom  is 
vested  the  supreme  executive  power  of  the 
state)  could  be  arrested,  and  thus  virtually 
deposed,  by  a  warrant  from  the  judiciary 
issued  upon  the  application  of  ah  individ- 
ual citizen,  for  alleged  excess  of  authority 
in  the  performance  of  what  the  governor 
may  consider  his  executive  functions. 
.  .  .  The  governor  is  not  above  the  law. 
He  is  as  much  subject  to  its  obligations 
and  penalties  as  the  humblest  citizen.  But 
the  Constitution  provides  a  court  of  im- 
peachment as  the  proper  forum  for  the 
trial  of  the  governor,  for  any  abuse  of 
executive  power.  After  he  is  deposed,  or 
his  term  of  office  expires,  he  is  liable  to  in- 
dictment and  punishment  for  such  viola- 
tions of  the  laws  of  the  state  during  his 
term  of  office.  .  .  .  The  only  difficulty 
we  have,  as  to  the  other  parties  included  in 
the  application  of  the  affiant,  is  whether 
we  have  authority  to  issue  a  warrant 
which  can  be  executed  in  the  insurrection- 
ary counties  of  Alamance  and  Caswell 
against  the  military  officers  of  the  governor. 
The  laws  of  the  state  authorize  the  gov- 
ernor, under  cetrain  circumstances,  to  de- 
clare a  county  or  counties  in  a  state  of  in- 
surrection, and  call  out  the  militia  to  ar- 
rest insurgents,   etc.     See  the   opinion   of 


Chief  Justice  Pearson  in  the  case  of  Ex 
parte  Moore.  .  .  .  This  is  a  discretion- 
ary power  vested  in  the  governor  by  the 
Constitution  and  laws  of  the  state,  and  can- 
not be  controlled  by  the  judiciary;  but  the 
governor  alone  is  r^ponsible  to  the  people 
for  its  proper  exercise.  The  laws  upon 
this  subject  would  be  virtually  repealed, 
and  the  powers  of  the  governor  rendered 
wholly  ineffectual,  if  it  could  be  stopped  or 
impeded  by  the  judiciary  upon  the  applica- 
tion of  insurgents,  tlu  friends  and  sym- 
pathizers of  insurgents,  or  other  persons. 
We  have  nothing  to  say  as  to  the  policy 
of  the  law;  as  judges,  we  can  only  consider 
its  legal  effect.  .  .  .  We  are  of  the  opin- 
ion that  we  have  no  authority  to  issue  a 
bench  warrant  to  the  insurrectionary  coun- 
ties of  Alamance  and  Caswell  against  the 
military  officers  and  agents  of  the  governor, 
while  they  are  acting  under  his  orders  in 
suppressing  the  insurrection.  Outside  of 
the  insurrectionary  districts  they  may  be' 
arrested,  as  the  powers  of  the  court  are  in 
full  force  there.  The  motion  for  a  bench 
warrant  against  G.  W.  Kirk,  G.  W.  Burgen, 
and  Alexander  Ruffin  is  allowed.  The  war- 
rants will  be  directed  to  the  sheriff  of 
Wake  county,  to  be  executed  in  any  part 
of  the  state  except  the  counties  of  Alamance 
and  Caswell.''  [State  ▼.  Holden,  64  N.  C. 
829.] 

We  hold  the  governor's  determination  of 
the  justification  or  necessity  for  proclama- 
tion of  a  state  of  war  is  not  reviewable.  8o 
the  decision  relied  upon  in  the  dissent 
holds.  We  hold  the  writs  of  the  courts  do 
not  run  in  the  war  area  or  district  under 
martial  law.  So  that  decision  holds.  We 
hold  the  courts  cannot  arrest  the  arm  of 
the  executive  engaged  in  the  suppression 
of  an  insurrection.  So  that  case  holds. 
That  court  endeavored  to  enforce  the  view 
that  the  nonsuspension  clause  relating  to 
the  writ  of  habeas  corpus  limits  the  power 
of  the  executive,  in  the  insurgent  district, 
to  the  making  of  arrests  and  immediate 
delivery  of  the  prisoners  to  the  civil   au- 


public  service,  such  as  will  not  admit  ot 
delay,  and  where  the  action  of  the  civil 
authority  would  be  too  late  in  providing 
the  means  which  the  occasion  calls  for. 
It  is  impossible  to  define  the  particular 
circumstances  of  danger  or  necessity  in 
which  this  power  may  be  lawfully  exercised. 
Every  case  must  depend  on  its  own  cir- 
cumstances. It  is  the  emergency  that  gives 
the  right,  and  the  emergency  must  be  shown 
to  exist  before  the  taking  can  be  iustifled. 
In  deciding  upon  this  necessity,  however, 
the  state  of  the  facts  as  they  appeared  to 
the  officer  at  the  time  he  acted  must  gov- 
ern the  decision;  for  he  must  necessarily 
act  upon  the  information  of  others  as  well 
as  his  own  observation.  And  if,  with  such 
45  L.R.A.(N.S.) 


information  as  he  had  a  right  to  rely  upon, 
there  is  reasonable  ground  for  believing 
that  the  peril  is  immediate  and  menacing, 
or  the  necessity  urgent,  he  is  justified  in 
acting  upon  it;  and  the  .discovery  after- 
wards that  it  was  false  or  erroneous  will 
not  make  him  a  trespasser.  But  it  is  not 
sufficient  to  show  that  he  exercised  an  hon- 
est judgment,  and  took  the  property  to 
promote  the  public  service;  he  must  show 
by  proof  the  nature  and  character  of  the 
emergency,  such  as  he  had  reasonable 
gsounds  to  believe  it  to  be,  and  it  is  then 
for  a  jury  to  say  whether  it  was  so  press- 
ing as  not  to  admit  of  delay,  and  the  oc- 
casion such,  according  to  the  information 
upon  which  he  acted,  that  private  rights 
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thoritieB,  but  admitted  lack  of  pqwer  to 
enforce  that  view,  and  said,  as  we  say,  the 
governor  was  beyond  the  power  of  the  ju- 
diciary, and  responsible  only  to  the  people 
for  his  actions  in  the  insurrectionary  dis- 
trict declared  to  be  in  a  state  of  war. 

Recurring  to  the  argument  founded  upon 
recent  observation  and  experience  in  the 
Civil  War,  at  the  date  of  the  adoption  of 
the  Constitution,  we  find  further  and  de- 
cisive refutation  thereof  in  a  constitutional 
provision  and  a  statute  not  referred  to  in 
the  original  opinion.  Section  1  of  chapter 
14  of  the  Code  of  1868,  in  force  at  the  date 
of  the  adoption  of  the  Constitution  of  1872, 
authorized  the  use  of  the  militia  to  repel 
invasion  and  suppress  insurrection,  and 
also  to  suppress  any  combination  in  any 
part  of  the  state  too  powerful  to  be  sup- 
pressed by  ordinary  judicial  proceedings, 
endangering  the  peace  and  safety  of  the 
])eople,  or  obstructing  the  execution  of  the 
laws.  Section  6  of  the  same  chapter  au- 
thorized him  to  cause  to  be  apprehended 
and  imprisoned,  or  compelled  to  leave  the 
state,  all  who,  in  time  of  war,  insurrection, 
or  public  danger,  should  wilfully  give  aid, 
support,  or  information  to  the  enemy  or 
insurgents,  or  who  he  shall  have  just  cause 
to  believe  are  conspiring  or  combining  to- 
gether to  aid  or  support  any  hostile  action 
against  the  United  States  or  this  state. 
Sections  7,  8,  and  0  of  that  chapter  show 
he  was  not  limited  in  the  means  by  which 
to  exercise  this  power,  to  the  civil  or  ju- 
dicial process  of  the  state.  He  was  to  act 
upon  his  own  judgment,  and  select  his  own 
method  of  procedure.  Section  21  of  ar- 
title  8  of  the  Constitution  contained  this 
provision:  "Such  parts  of  the  common 
law,  and  of  the  laws  of  this  state  as  are 
in  force  when  this  article  goes  into  opera- 
tion, and  are  not  repugnant  thereto,  shall 
be  and  continue  the  law  of  the  state  until 
altered  or  repealed  by  the  legislature."  It 
never  occurred  to  the  legislature  of  1872, 
composed  largely  of  the  men  who  drafted 
the  Constitution  of  that  year  and  aided  in 


its  adoption,  nor  to  any  other  subsequent 
one,  that  the  provisions  of  chapter  14  of 
the  Code  of  1868  were  repugnant  to  ar- 
ticle 8,  for  they  were  not  repealed  then, 
while  the  constitutional  purposes  were 
fresh  in  the  minds  of  our  statesmen,  nor 
have  the  large  powers  there  given  to  the 
governor  ever  been  taken  away.  On  the 
contrary,  they  were  re-enacted  in  1882,  and 
still  remain  in  the  Code,  amplified  by  §§ 
54  and  92  of  chapter  18  of  the  Code.  None 
of  the  laws  in  force  then  were  deemed  to  be 
repugnant  to  any  of  the  provisions  of  the 
Constitution,  relied  upon  by  the  petitioners 
or  in  the  dissenting  opinion,  for  none  of 
them  are  in  article  8,  and  that  article  con- 
tinued in  force  all  laws  not  repugnant  to 
it,  among  them  all  the  laws  authorizing  the 
governor  to  use  the  military  forces  for  the 
purposes  and  in  the  manner  in  which  they 
were  used,  or  could  have  been  used,  pre- 
viously under  the  war  Constitution  of  1863. 
An  article  prepared  by  Judge  Advocate 
General  of  the  U.  S.  Army  Norman  G.  Lie- 
ber,  relied  upon  in  the  dissenting  opinion, 
like  the  decision  in  the  Milligan  Case,  deals 
exclusively  with  rights  and  powers  in  pa- 
cific territory.,  not  in  the  theater  of  actual 
war.  He  begins  by  naming  the  four  kinds 
of  military  jurisdiction:  (1)  Regulation  of 
the  army;  (2)  military  rule  in  an  enemy's 
territory  during  occupation  thereof;  (3) 
military  power  in  time  of  war,  insurrection, 
or  rebellion  over  persons  in  the  military 
service,  as  to  obligations  arising  out  of 
such  emergency,  and  not  falling  within  the 
domain  of  military  law,  nor  otherwise  regu- 
lated by  law, — an  application  of  the  doc- 
trine of  necessity  founded  on  the  right  of 
national  self-preservation;  and  (4)  martial 
law  at  home,  or  as  a  domestic  fact,  by 
which  is  meant  military  power  exercised  in 
time  of  war,  insurrection,  or  rebellion  in 
parts  of  the  country  retaining  allegiance. 
He  then  says :  "It  is  to  this  last-mentioned 
kind  of  military  jurisdiction  that  these  re- 
marks apply."  Though  he  thus  expressly 
says  he   is  not  discussing  the  exercise   or 


must  for  the  time  give  way  to  the  common 
and  public  good." 

In  McLaughlin  v.  Green,  50  Miss.  453,  it 
is  said  that  the  authorities  distinctly  an- 
nounce the  doctrine  that  in  flagrant  war 
power  does  not  belong  to  a  military  officer 
merely  as  such  to  take  or  to  destroy  prop- 
erty of  a  citizen,  unless  a  necessity  exists 
to  apply  it  to  military  purposes,  or  to  pre- 
vent its  capture  by  the  enemy;  and  it  was 
held  that  the  destruction  of  whisky  as  a 
precautionary  measure  necessitated  by  the 
presence  in  the  city  of  large  numbers  of 
soldiers  who  had  been  paroled  after  the  ces- 
sation of  active  hostilities  of  the  Civil  War, 
could  not  be  justified  by  the  command  of  a 
military  officer. 
45  L.R.A.(N.S.) 


In  Re  Kemp,  16  Wis.  360,  it  was  said 
by  Cole,  J.,  that  in  places  where  hostili- 
ties exist  the  military  authority  often  de- 
clares martial  law,  which  during  its  con- 
tinuance supersedes  and  puts  in  abeyance 
all  civil  authority,  and  that  it  cannot  co- 
exist with  civil  power;  if  it  does,  the  lat- 
ter must  be  in  entire  subordination  to  it. 

In  the  same  case,  it  is  said  by  Dixon,  Ch. 
J.,  that,  as  respects  free  or  constitutional 
governments,  martial  law  is  restricted  to 
those  places  which  are  the  theater  of  war 
and  to  their  immediate  vicinity. 

So,  also,  in  Jones  v.  Seward,  40  Barb. 
563,  an  action  for  alleged  false  imprison- 
ment brought  by  one  who  had  been  arrest- 
ed in  New  York  city  by  order  of  the  secre- 
65 


1026 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Dec., 


limits  of  military  power  in  the  theater  of 
actual  war,  insurrection,  or  rebellion,  but 
only  the  limits  of  such  power  in  parts  of 
the  country  retaining  allegiance,  neoessa- 
rtly  tranquil  country,  the  dissenting  opin- 
ion takes  no  notice  of  the  subject  of  discus- 
sion, and  treats  his  observations  as  appli- 
cable to  powers  and  transactions  in  insur- 
rectionary territory,  officially  declared  to 
be  in  a  state  of  war.  This  is  a  palpable 
oversight  or  misapprehension  of  the  true 
meaning  of  his  observations  and  citations 
of  authority.  His  quotation  from  the 
opinion  in  Luther  v.  Borden,  7  How.  1,  12 
L.  ed.  581,  shows  this.  We  read:  "In 
relation  to  the  act  of  the  legislature  declar- 
ing martial  law,  it  is  not  necessary  in  the 
case  before  us  to  inquire  to  what  extent, 
nor  under  what  circumstances,  that  power 
may  be  exercised  by  a  state.  Unquestion- 
ably a  military  government,  established  as 
the  permanent  government  of  a  state, 
would  not  be  a  republican  government,  and 
it  would  be  the  duty  of  Congress  to  over- 
throw it.  But  the  law  of  Rhode  Island 
evidently  contemplated  no  such  government. 
It  was  intended  merely  for  the  crisis,  and 
to  meet  the  peril  in  which  the  existing 
government  was  placed  by  the  armed  resist- 
ance to  its  authority.  It  was  so  under- 
stood and  construed  by  the  state  authori- 
ties. And  unquestionably  a  state  may  use 
its  military  power  to  put  down  an  armed 
insurrection  too  strong  to  be  controlled  by 
the  civil  authority.  The  power  is  essential 
to  the  existence  of  every  government,  es- 
sential to  the  preservation  of  order  and  free 
institutions,  and  is  as  necessary  to  the 
states  of  this  Union  as  to  any  other  gov- 
ernment. The  state  itself  must  determine 
what  degree  of  force  the  crisis  demands. 
And  if  the  government  of  Rhode  Island 
deemed  the  armed  opposition  so  formidable, 
and  so  ramified  throughout  the  state,  as  to 
require  the  use  of  its  military  force  and 
the  declaration  ol  martial  law,  we  see  no 
ground  upon  which  this  court  can  question 
its  authority.     It  was  a  state  of  war.  and 


the  established  government  resorted  to  the 
rights  and  usages  of  war  to  maintain  it- 
self, and  to  overcome  the  unlawful  oppo- 
sition." 

Having  quoted  this.  Gen.  Lieber  said: 
"In  regard  to  this  case,  it  is  deserving  of 
particular  notice  that  it  is  an  error  to  re- 
ly on  it  in  proof  of  the  theory  that  Con- 
gress has  the  power  to  declare  martial  law 
in  the  sense  in  which  we  have  been  using 
that  term.  It  is  true  that  this  was  a  case 
of  so-called  'martial  law'  declared  by  the 
legislature;  but  what  did  the  legislature 
mean  by  it?  The  term  has  no  fixed  mean- 
ing, even  at  the  present  day.  Different 
writers  still  give  it  different  meanings. 
When  the  legislature  of  Rhode  Island  made 
use  of  it  in  1842,  it  probably  was  intended 
to  have  no  more  definite  meaning  than  that 
the  militia  of  the  state  was  to  use  its  mili- 
tary power  to  suppress  the  enemies  of  the 
state.  It  was  an  authorization  to  do  what 
was  done  when  the  military  officer  broke 
into  the  house  of  one  of  the  enemies  of  the 
state  in  order  to  arrest  him.  He  was  a 
public  enemy  against  whom  the  military 
power  had  been  called  out.  It  is  evident 
that  this  is  not  the  kind  of  martial  law 
which  we  have  been  discussing." 

In  the  face  of  the  declaration  by  the  Su- 
preme Court  of  the  United  States,  above 
quoted,  it  is  argued  that  a  state  cannot  de- 
clare a  state  of  war  and  adopt  the  usages  of 
war  in  the  suppression  of  an  insurrection, 
because  the  national  government  may  be 
summoned  to  the  aid  of  the  state  in  its  ef- 
forts to  uphold  and  enforce  its  authority. 
As  the  court  in  Luther  v.  Borden  plainly 
says,  that  national  obligation  and  right  is 
in  aid  of  the  state  government,  not  in  ex- 
clusion thereof.  It  was  never  intended 
that  the  Federal  government  should  assume 
the  duties  of  state  government,  nor  reduce 
the  state  to  a  condition  of  dependence  upon 
the  discretionary  exercise  of  Federal  power 
respecting  the  maintenance  of  its  authority 
within  its  own  territory,  not  in  conflict 
with  the  limitations  of  the  national   Con- 


tary  of  state  during  the  Civil  War,  it  was 
said  that  martial  law  legally  exists  under 
constitutional  governments  only  within  the 
immediate  theater  of  war  or  insurrection. 

Citizens  cannot  be  subjected  to  martial 
law  except  upon  necessity  occasioned  by 
force  actually  existing  or  immediately 
threatened  at  the  time  and  place  where 
martial  law  is  exercised.  Griffin  v.  Wilcox, 
21  Ind.  370. 

That  a  state  of  war  may  exist  in  a  single 
locality  only,  so  as  to  permit  the  exercise 
of  martial  law  therein,  is  recognized  by 
Chief  Justice  Rolle's  statement  cited  in 
Rughworth,  Historical  Collections,  pt.  2, 
vol.  2,  p.  81,  Appx.:  "If  the  chancery 
and  courts  of  Westminster  be  shut  up, 
4«  L.R.A'.(N.S.) 


.  .  .  it  is  time  of  war,  but  if  the  courts 
be  open,  it  is  otherwise;  yet  if  war  be  in 
any  part  of  the  Kingdom  that  the  sheriff 
cannot  execute  the  King's  writ,  then  is  the 
iempus  belli"  6  Laws  of  England  (Hals- 
bury)    402. 

In  Moyer  v.  Peabody,  148  Fed.  870.  it 
was  said  with  reference  to  the  provisions 
of  the  Colorado  Constitution  that  "the  su- 
preme executive  power  of  the  state  shall  be 
vested  in  the  governor,  who  shall  take  care 
that  the  laws  shall  be  faithfully  executed," 
and  that  the  governor  "shall  have  power 
to  call  out  the  militia  to  execute  the  laws, 
suppress  insurrection,  and  repel  invasion:" 
I  ''It  is  obvious  that  the  provisions  above 
'  quoted  from  the  Constitution  of  Colorado 
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Btitution  upon  the  powers  of  the  etates. 
The  Federal  government  aaaumed  no  obli- 
gation to  do  for  the  states  what  they  can 
do  for  themselves,  nor  laid  any  restraint 
upon  their  sovereign  powers,  except  in  cer- 
tain instances,  or  for  the  accomplishment 
of  enumerated  Federal  purposes.  Observe 
that  Judge  Cooley  said,  in  the  quotation 
found  in  the  dissenting  opinion,  this  article 
of  the  national  Constitution  is  an  ''acqui- 
sition of  strength  and  additional  force  to 
the  aid  of  any  state  government/'  Why 
should  we  ba  asked  to  read  this  as  if  it 
said  "to  the  exclusion  of  the  powers  of  any 
state  government?" 

Professor  Ballantine,  like  Gen.  Lieber, 
was  discussing  the  exercise  of  military  pow- 
er in  pacific  territory,  as  a  careful  reading 
of  the  quotation  from  him  shows.  He  is 
merely  stating  the  doctrine  of  the  Milligan 
Case.  Franks  y.  Smith,  cited  by  him,  did 
not  arise  under  a  proclamation  of  war. 
Johnston  v.  Jones  and  Ela  v.  Smith  are 
cited  by  him  against  authority  of  the  gov- 
ernor, without  legislative  sanction,  to  de- 
clare war.  Here  we  have  both  legislative 
and  express  constitutional  authority  in  the 
governor  to  do  so.  The  quotations  from 
Gen.  Garfield,  Gen.  Norman,  Prof.  Ballan- 
tine, David  Dudley,  Field,  and  others  arc 
not  judicial  expressions,  even  if  they  re> 
lated  to  the  question  here  involved;  but, 
worse  yet  they  have  no  application  to  the 
question. 

Another  distinction  not  marked  nor  in- 
dicated in  the  dissenting  opinion  runs 
through  much  of  the  mass  of  quoted  matter 
therein  from  public  writers.  That  is  the 
distinction  between  the  power  to  do  an  act 
and  liability  for  a  wrong  done  in  the  exer- 
cise of  that  power.  We  have  in  this  case 
nothing  to  do  now  with  claims  for  dam- 
ages for  wrongs  done  by  the  executive  offi- 
cers in  the  exercise  of  their  powers.  The 
opinions  in  the  North  Carolina  case,  relied 
upon  in  the  dissenting  opinion,  not  quoted 
therein,  but  quoted  here,  mark  this  distinc- 
tion plainly.     While  the  executive  and  his 


subordinate  officers  are  engaged  in  the  sup- 
pression of  an  insurrection,  there  is  no 
power  in  the  courts  to  restrain  them, 
though  there  may  be,  after  the  war  is  over, 
a  right  of  action  for  damages  for  some 
wrongful  act  done  in  the  exercise  of  the 
power.  This  principle  applies  in  other  re- 
lations. If  a  man  has  land  leased  for  cer- 
tain purposes,  and,  in  carrying  on  those 
purposes,  he  does  some  wrongful  act,  he  is 
liable  for  the  wrong  done,  but  that  lia- 
bility does  not  defeat  his  right  to  the  use 
of  the  land.  Under  our  tax  laws,  land 
may  be  sold  for  the  nonpayment  of  taxes, 
and  there  may  be  a  right,  because  of  some 
error  or  violation  of  law,  to  avoid  the  sale; 
but,  notwithstanding,  the  law  gives  no  rem- 
edy to  stop  the  sale  by  injunction  or  other- 
wise. Quotations  of  law,  applicable  to  the 
question  of  liability  for  wrongs  done  in  the 
exercise  of  executive  power,  are  wholly  in- 
applicable to  the  question  of  the  power  of 
the  court  to  stop,  restrain,  or  interfere 
with  the  exercise  thereof,  and  they  are 
therefore  misleading  and  confusing.  There 
are  many  instances  in  which  private  right 
or  interest  must  be  subordinated  to,  and 
compelled  to  await  the  accomplishment  of, 
great  public  purposes.  "Members  of  the 
legislature  shall,  in  all  cases  except  trea- 
son, felony,  and  breach  of  the  peace,  be 
privileged  from  arrest  during  the  session, 
and  for  ten  days  before  and  after  the  same; 
and  for  words  spoken  in  debate,  or  any  r^ 
port,  motion,  or  proposition  made  in  either 
house,  a  member  shall  not  be  questioned  in 
any  other  place."  Const,  art.  6,  §  17. 
"The  following  persons  shall  also  be  privi- 
leged from  arrest  under  civil  process,  ex- 
cept for  an  escape,  to  wit:  A  judge,  grand 
juror,  or  witness  required  by  lawful  au- 
thority to  attend  at  any  court  or  place,  dur- 
ing such  attendance,  and  while  going  to 
and  from  such  court  or  place;  officers  and 
men,  while  going  to,  attending  at,  and  re- 
turning from  any  muster  or  court-martial 
which  they  are  lawfully  required  to  attend ; 
persons   attending   funerals   and    ministers 


are  but  the  enunciation  of  a  sovereign  pow- 
er,— a  power  founded  on  necessity  and  in- 
herent in  every  government.  It  is  some- 
times likened  to  that  of  self-defense.  The 
life  of  governments  is  like  that  of  a  man; 
the  latter  has  a  right  to  kill  in  case  of 
natural  defense;  the  former  have  the  right 
to  wage  war  for  their  own  preservation.' 
It  is  the  declaration  of  the  right  of  self- 
preservation,  and  finds  recognition  in  ev- 
ery Constitution,  both  national  and  state. 
It  is  properly  invoked  in  all  governments 
to  repel  invasion  by  foes  without,  and  to 
suppress  rebellion  or  insurrection  by  ene- 
mies or  powerful  disturbers  of  the  peace 
within.  Unless  this  right  and  power  ex- 
ist, peace,  good  order,  security, — govern- 
45  L.R.A.(N.S.) 


ment  itself, — may  be  destroyed  and  obliter- 
ated by  internal  strife  and  lawlessness,  when 
the  domination  of  the  mob  becomes  so  pow- 
erful that  it  cannot  be  stayed  by  the  civil 
authorities." 

In  Re  Kemp,  16  Wis.  360,  Paine,  J.,  con- 
cedes the  suspension  of  constitutional  rights 
by  the  exercise  of  the  war  power,  saying: 
"It  is  true  that  many  of  the  safeguards  and 
barriers  which  the  Constitution  has  pro- 
vided for  the  protection  of  private  rights 
in  time  of  peace  may,  for  the  time  being,  be 
suspended  or  broken  down  by  the  war  pow- 
er. But  it  is  wholly  unwarrantable  to  say 
from  this  that  the  exercise  of  that  power 
is  a  violation  of  the  Constitution,  for  the 
instrument  itself  intended  that  this  exact 
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of  the  gospel  while  engaged  in  performing 
religious  service  in  a  place  where  a  congre- 
gation is  assembled,  and  while  going  to  and 
returning  from  such  place.  Such  privilege 
shall  only  be  on  the  days  of  such  attend- 
ance, and  an  additional  day  for  every  20 
miles  traveled  in  going  and  returning." 
Code  1906,  chap.  41,  §  14.  "No  civil  proc-- 
ess  or  order  shall  be  executed  on  Sunday, 
except  in  cases  of  persons  escaping  from 
custody,  or  where  it  may  be  especially  pro- 
vided by  law.''  Code  1906,  chap.  41,  §  15. 
These  provisions  rest  upon  the  obvious 
physical  necessity,  in  government  as  else- 
where, even  at  postoffices,  railway  sta- 
tions, hotels,  on  highways,  and  in  mountain 
passes,  of  the  observance  of  order  as  to 
time,  place,  and  methods  of  procedure. 

Aside  from  the  argument  of  presumption 
against  the  destruction  oi  abolition  of  a 
high  sovereign  power  by  mere  implication, 
the  terms  of  §  12  of  art.  7  of  the  Consti- 
tution may  be  invoked.  This  section  con- 
fers power  upon  the  governor  in  express 
terms  to  call  out  "the  military  forces  of  the 
state  ...  to  execute  the  laws,  sup- 
press insurrection,  and  repel  invasion." 
Here  is  a  constitutional  grant  of  express 
power  to  "suppress  insurrection,"  without 
limitation  or  prescription  of  the  mode  of 
exercise  thereof.'  That  grant,  according  to 
settled  rules  of  interpretation  recognized 
everywhere,  carries  with  it,  by  implication, 
all  means  reasonably  necessary  to  effective 
exercise  of  the  power.     Under  other  rules, 


it  carries  such  power  and  means  as  are  in- 
cluded in  the  term  "suppress  insurrection  " 
as  defined  in  law.  They  are  defined  in  law 
by  the  authorities  relied  upon  in  the  dis- 
senting opinion,  and  all  others,  as  includ- 
ing the  right  to  apply  martial  law  in  an 
insurrectionary  area.  It  has  been  so  under- 
stood in  all  countries  and  in  all  ages.  So 
all  departments  of  the  Federal  government 
understood  and  applied  it  in  the  War  of 
1812  and  the  late  Civil  War.  "The  ccmstruc- 
tion  given  to  a  statute  by  those  charged 
with  the  duty  of  executing  it  ought  not 
to  be  overruled  without  cogent  reasons. 
The  popular  or  received  import  of  words 
furnishes  the  general  rule  for  the  interpre- 
tation of  public  laws,  as  well  as  of  private 
and  social  transactions.  .  .  .  When 
words  in  a  statute  have  acquired  through 
judicial  interpretation,  a  well-understood 
legislative  meaning,  it  is  to  be  presumed 
they  were  used  in  that  sense  in  a  subse- 
quent statute  on  the  same  subject,  unless 
the  contrary  appears."  Daniel  v.  Simms, 
49  W.  Va.  554,  39  S.  E.  690,  syl.  6,  7,  and  9. 
These  rules  are  just  as  applicable  in  the  in- 
terpretation of  constitutional  provisions  as 
in  that  of  statutes.  This  express  grant  of 
power  to  the  executive  necessarily  destroys 
all  such  supposed  implications  as  are  re- 
lied upon  in  the  dissenting  opinion. 

That,  to  justify  the  application  of  mar- 
tial rule  to  a  territory  or  section  of  a  state, 
the  courts  thereof  must  be  wholly  closed 


result  might  be  produced  when  the  emer- 
gency required  it.  •  It  gave  the  power 
for  that  purpose.  Its  exercise  is  there- 
fore no  violation  of  the  Constitution,  but  is 
merely  giving  effect  to  a  special  purpose  of 
paramount  importance,  to  the  exclusion,  for 
the  time,  of  a  general  purpose;  it  being  im- 
possible to  accomplish  both  at  the  same 
time." 

The  power  to  suppress  insurrection  is  not 
limited  to  victories  in  the  field  and  to  the 
dispersion  of  insurgent  forces.  It  carries 
with  it  inherently  the  power  to  guard 
against  the  immediate  renewal  of  the  con- 
flict, and  to  remedy  the  evils  which  have 
arisen  from  its  rise  and  progress.  Stewart 
V.  Kahn  (Stewart  v.  Bloom),  11  Wall.  493, 
20  L.  ed.  176;  Raymond  v.  Thomas,  91  U. 
S.  712,  23  L.  ed.  434. 

Although,  as  above  stated,  there  are  no 
other  decisions  upon  the  question  of  the 
right  to  try  civilians  entitled  to  the  benefit 
of  constitutional  guaranties,  by  a  military 
commission,  for  offenses  cognizable  by  the 
civil  courts  committed  in  domestic  territory 
under  military  occupation,  it  has  been  es- 
tablished that  Congress  cannot,  even  in  time 
of  war,  provide  for  the  trial  of  civilians  by 
military  commissions  for  offenses  committed 
in  pacific  territory,  where  the  civil  courts 
arc  at  the  time  open  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdiction. 
45  L.R.A.(N.S.) 


The  leading  case  upon  this  point  is  £x 
parte  Milligan,  4  Wall.  2,  18  L.  ed.  281, 
in  which  it  was  held  that  a  military  com- 
mission had  no  juxlsdiction  legally  to  trr 
and  sentence  one  not  a  resident  o*^f  one  of 
the  rebellious  states,  nor  a  prisoner  of  war, 
but  a  citizen  of  Indiana  who  never  was  in 
the  military  or  naval  service,  but  was, 
while  at  his  home,  arrested  by  the  militarj 
power  of  the  United  States,  imprisoned, 
tried,  and  convicted,  where  the  ciyil  courts 
were  at  the  time  open  and  in  the  proper 
and  unobstructed  exercise  of  their  jurisdic- 
tion. 

In  Johnson  v.  Jones,  44  111.  142,  92  Am. 
Dec.  159,  the  facts  in  which  are  the  same  as 
those  of  the  Milligan  Case,  it  was  likewise 
held  that  the  field  of  operation  of  martial 
law  while  a  war  is  raging  does  not  extend 
to  a  peaceful  district  where  the  civil  au- 
thorities are  competent  and  ready  to  pun- 
ish acts  of  disloyalty,  but  that  the  consti- 
tutional guaranties  continue  in  that  district, 
the  court  saying:  "The  doctrine  that  a 
state  of  war  of  itself  suspends  at  onoe  and 
everywhere  the  constitutional  guaranties  for 
liberty  and  property  finds  no  support  in 
the  Constitution,  and  is  inconsistent  with 
every  principle  of  civil  liberty  and  free  gov- 
ernment." 

In  Re  Kemp,  supra,  a  habeas  corpus  pro- 
ceeding involving  the  power  of  the  military 
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and  inoperative,  is  not  sustained  by  the  au- 
thorities eitod  in  the  dissenting  opinion. 
Some  passages  in  the  opinion  in  the  Milli- 
gan  Case  seem  to  say  so,  but  others  say 
the  contrary.  The  court  based  its  position 
on  its  judicial  knowledge  that  "in  Indiana 
the  Federal  authority  was  always  unop- 
posed, and  its  courts  always  open,"  and 
"their  process  unobstructed."  The  opinion 
says:  "After  this  military  tribunal  was 
ended,  the  circuit  court  met,  peacefully 
transacted  its  business,  and  adjourned, 
.  .  .  required  no  military  aid  to  execute 
its  judgments,  .  .  .  and  was  never  in- 
terrupted." The  opinion  also  says  that  on 
the  theater  of  active  military  operations, 
where  war  really  prevails,  "there  is  a  ne- 
cessity to  furnish  a  substitute  for  the  civil 
authority,  •  .  .  and  ...  it  is  al- 
lowed to  govern  by  martial  law  until  the 
laws  can  have  their  free  course;"  and  that 
"martial  rule  can  never  exist  where  the 
courts  are  open  and  in  the  proper  and 
unobstructed  exercise  of  their  jurisdic- 
tion." Having  spoken  of  open  or  un- 
obstructed courts  having  free  course,  as 
precluding  martial  law,  and  overthrown, 
obstructed,  or  interrupted  courts,  as  jus- 
tifying it,  shall  we  not  take  the  opin- 
ion as  having  stated  just  what  the 
court  meant?  How  else  may  we  logically 
and  sensibly  interpret  its  language?  Can 
we  say  it  meant  only  one  of  several  differ- 
ent things  mentioned  as  producing  the  same 
effect?     No   doubt   they    meant   just  what 


Mr.  J.  S.  ninck,  the  ablest  of  Milligan's 
counsel,  and  i\w  greatebt  lawyer  in  the 
case,  said  of  the  <(eneral  plan  of  our  con- 
stitutional government  in  his  argument: 
"Military  force  repels  invasion  and  sup- 
presses insurrection;  you  preserve  disci- 
pline in  the  army  and  navy  by  means  of 
courtsmartial ;  you  preserve  the  purity  of 
the  civil  administration  by  impeaching  dis- 
honest magistrates;  and  crimes  are  pre- 
vented and  punished  by  the  regular  judicial 
authorities."  Of  trials  by  military  commis- 
sions in  the  war  areas,  he  said:  "I  have 
made  no  allusion  to  their  history  in  the 
last  five  years.  But  what  can  be  the  mean- 
ing of  an  effort  to  maintain  them  among 
us?"  This  was  an  admission  of  their  valid- 
ity in  the  theater  of  war,  and  their  invalid- 
ity in  pacific  territory.  Milligan  did  not 
apply  for  his  writ  until  after  the  close  of 
the  war,  and  it  was  not  decided  until  De- 
cember, 1866.  A  sitting  court,  whose  proc- 
ess is  obstructed  by  insurrectionary  force, 
is,  in  a  practical  sense,  no  court,  and  might 
as  well  be  "closed"  or  "overthrown." 

In  dealing  with  grave  questions  such  as 
this,  we  must  govern  ourselves  by  settled 
rules  and  principles  of  law,  including  the 
rules  of  construction  and  interpretation.  It 
is  not  permissible  to  set  aside  or  ignore 
them  in  trivial  cases.  The  greater  the  mo- 
ment of  the  question  or  matter  involved, 
the  greater  the  reason  for  strict  adherence 
to  law,  and  obervance  of  distinctions  in  the 
application  of  principles  and  precedents. 


authorities  to  detain  persons  implicated  in 
draft  riots  during  the  Civil  War,  it  was 
held  that  their  detention  was  not  justified 
by  a  presidential  proclamation  ordering 
that,  during  the  existing  insurrection,  as  a 
necessary  measure  for  suppressing  the  same, 
all  persons  discouraging  volun&ry  enlist- 
ment, resisting  militia  drafts,  or  guilty  of 
any  disloyal  practice  affording  aid  and  com- 
fort to  rebels  against  the  authority  of  the 
United  States,  shall  be  subject  to  martial 
law,  and  liable  to  trial  and  punishment  by 
courts-martial  or  military  commissions. 

In  Smith  y.  Shaw,  12  Johns.  267,  an  ac- 
tion for  assault  and  battery  and  false  im- 
prisonment brought  by  one  who  had  been 
arrested,  outside  the  field  of  military  op- 
erations, by  the  military  authorities,  in 
1814,  on  a  charge  of  treason  and  of  being  a 
spy,  it  was  held  that  a  citizen  of  the  United 
States  not  in  the  military  service  is  not 
amenable  to  a  court-martial. 

In  Jones  v.  Seward,  40  Barb.  663,  the 
power  of  the  President  during  a  rebellion 
or  insurrection  to  authorize  the  arrest  or 
imprisonment  of  any  person  not  subject  to 
military  law,  without  any  order,  writ,  pro- 
ceeding, or  process  of  some  kind,  issued  by 
a  court  of  competent  jurisdiction,  was  de- 
nied. 

Griffin  v.  Wilcox,  21  Ind.  370,  was  an  ac- 
tion for  false  imprisonment  brought  against 
45  L.R.A.(N.S.) 


a  military  officer  by  one  who  had  been  ar- 
rested and  imprisoned  for  violating  an  or- 
der forbidding  the  sale  of  intoxicating  li- 
quor to  any  soldier.  This  took  place  in 
peaceful  territory,  and  was  not  a  violation 
of  any  state  law.  The  statement  is  made 
in  that  case  that,  while  the  President  has 
a  right  to  govern  through  his  military  of- 
ficers by  martial  law  when  and  where  the 
civil  power  of  the  United  States  is  sus- 
pended by  force,  in  all  other  times  and 
places  the  civil  excludes  martial  law;  and 
m  all  parts  of  the  country  where  the  courts 
are  open  and  the  civil  power  is  not  expelled 
by  force,  the  Constitution  and  laws  rule, 
and  no  citizen  not  connected  with  the  army 
can  be  punished  by  the  military  power  of 
the  United  States,  nor  is  amenable  to  mili- 
tary orders.  If,  in  such  parts  of  the  coun- 
try, men  commit  crimes  defined  by  law,  the^ 
must  be  punished  according  to  the  Consti- 
tution and  the  law  in  civil  courts. 

Under  the  British  constitutional  system, 
the  right  to  try  civilians  in  time  of  peace 
by  military  tribunals  is  expressly  denied  by 
the  Petition  of  Right  and  the  Declaration  of 
Rights.  Under  the  Tudors,  and  later  under 
the  Stuarts,  the  right  to  do  so  had  been  as- 
serted as  a  prerogative  of  the  Crown.  For 
example.  Queen  Mary  issued  a  proclamation 
providing  "that  whosoever  had  in  his  pos- 
session any  heretical,  treasonable,  and  se- 
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EX  PARTE  MARY  JONES. 


Ex  PABTB  CHARLES  H.  BOSWELL. 


Ex  PABTK  CHARLES  BARTLEY. 


Ex  PABTB  PAUL  J.  PAULSON. 
(-.  w.  Va.  — ,  77  8.  E.  1029.) 

GoTernor  —  power  —  case  foHowed. 

1.  The  principles  and  conclusions  of  law 
announced  in  State  ex  rel.  Mays  v.  Brown, 
ante,  p.  996,  having  been  re-examined,  after 
thorough  argument  and  consideration,  are 
approved  and  reaffirmed. 

Martial  law  —  exclii8i¥e  of  cItH  antlior- 
itiea. 

2.  A  state  of  war  having  been  declared  in 
any  part  of  the  state  on  an  occasion  of  in- 
surrection, the  war  power  of  the  state  in 
the  form  of  military  rule,  defined  by  the 
usages  of  nations,  prevails  in  the  terri- 
tory subject  to  the  proclamation,  excluding 
the  civil  powers  as  to  offenses,  if  the  execu- 
tive so  order,  while  the  peace  powers  of 
government  under  civil  law  prevail  else- 
where. 

Arrest  —  martial  law  —  aid  to  Insur- 
gents. 

3.  In  case  of  a  state  of  war,  the  governor 
may  cause  to  be  apprehended,  in  or  out  of 
the  military  zone,  all  persons  who  shall 
wilfully  give  aid,  support,  or  information 

Headnotes  by  Poffenbaboeb,  P. 


to  the  insurgents,  and  detain  or  imprison 
them,  pending  the  suppression  of  the  insur- 
rection. 

Same  — due  process  of  law. 

4.  Sections  6,  7,  8,  and  9  of  chapter  14 
of  the  Code  of  1906,  authorizing  such  ar- 
rest and  imprisonment,  do  not  violate  the 
provisions  ox  the  state  and  Federal  Con- 
stitutions, inhibiting  deprivation  of  lib- 
erty without  a  trial  by  jury,  and  are  con- 
stitutional and  valid. 

Same  —  Talidity. 

5.  Being  so,  such  arrest,  detention,  and 
imprisonment,  by  virtue  of  said  statute, 
are  effected  by  due  process  of  law  within 
the  meaning  of  §  10  of  art.  3  of  the  Con- 
stitution of  this  state,  and  the  14tli  Amend- 
ment to  the  Constitution  of  the  United 
States. 

(Robinson,   J.,   dissents.) 

(March  21,  1913.) 

PETITIONS  for  writs  of  habeas  corpus  to 
secure  the  release  of  petitioners  from 
confinement  to  which  they  had  been  com- 
mitted by  military  authorities  of  the  state. 
Petitioners  remanded. 

Statement  by  Poffenbarger,  P.: 

On  the  petitions  of  P.  J.  Paulson,  C.  H. 
Boswell,  Charles '  Bartley,  and  Mary  Jones, 
alleging  their  confinement  in  a  military 
guardhouse,  in  the  town  of  Pratt,  by  the 
military  authorities  of  the  state,  acting 
under  the  orders  of  the  governor;  a  procla- 


ditious  books,  and  did  not  presently  burn 
them  without  reading  them  or  showing  them 
to  any  other  person,  should  be  esteemed  a 
rebel,  and  without  any  further  delay  be  exe- 
cuted by  the  martial  law."  Queen  Eliza- 
beth, during  a  rising  of  the  London  appren- 
tices in  1595,  issued  a  proclamation  ap- 
pointing a  provost  marshal  with  power  to 
apprehend  "all  insolont  and  desperate  of- 
fenders, and  speedily  suppress  them  by  ex- 
ecution to  death  according  to  the  justice 
of  martial  law."  Yet  even  at  this  time 
the  legality  of  such  procedure  was  doubted. 
Thus,  Coke,  Instances,  vol.  3,  p.  52,  says: 
"If  a  lieutenant  or  other  that  hath  com- 
mission of  martial  authority  in  time  of 
peace  hang  or  otherwise  execute  any  man 
by  color  of  martial  law,  this  is  murder, 
for  this  is  against  Magna  Charta,  chap.  29." 
And  Sir  Thomas  Smith,  a  secretary  of  state 
to  Queen  Elizabeth,  in  a  passage  in  his 
"Commonwealth  of  England,"  quoted  by  Sir 
Frederick  Pollock  in  an  article  entitled 
"What  is  Martial  Law,"  in  18  Law  Quar- 
terly Rev.  152,  said:  "In  war  time  and 
in  the  field,  the  Prince  hath  also  absolute 
power,  so  that  his  word  is  a  law.  He  may 
put  to  death,  or  to  other  bodily  punish- 
ment, whom  he  shall  think  so  to  deserve, 
without  process  of  law  or  form  of  judg- 
ment. This  hath  been  sometime  used  with- 
in the  realm  before  any  open  war,  in  sud- 
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den  insurrections  and  rebellions  but  that 
not  allowed  of  wise  and  grave  men,  who  in 
that  their  judgment  had  consideration  of 
the  consequence  and  example,  as  much  as 
of  the  present  necessity,  especially  when  by 
any  means  the  punishment  might  have  been 
done  by  order  of  law.  This  absolute  power 
is  called  'martial  law,'  and  ever  was,  and 
necessarily  must  be,  used  in  all  camps  and 
hosts  of  men  where  the  time  nor  place  do 
suffer  the  tarriance  of  pleading  and  process, 
be  it  never  so  short,  and  the  important  ne- 
cessity requireth  speedy  execution,  that 
with  more  awe  the  soldier  might  be  kept  in 
more  strait  obedience,  without  which  nev- 
er captain  can  do  anything  vailable  in 
the  wars."  This  view  is  further  substan- 
tiated by  the  position  taken  in  the  Petition 
of  Right  that  the  ancient  liberties  of  Eng- 
lishmen have  been  violated  by  the  proce- 
dure therein  complained  of. 

The  preamble  of  the  Petition  of  Right 
states  that  commissions  have  been  issued 
under  the  great  seal  "by  which  certain  per- 
sons have  been  assigned  and  appointed  com- 
missioners with  power  and  authority  to 
proceed  within  the  land  according  to  the 
justice  of  martial  law,  against  such  soldiers 
or  mariners  or  other  dissolute  persons  join- 
ing with  them"  as  therein  mentioned,  "and, 
by  such  summary  course  and  order  as  is 
agreeable  to  martial  law,  and  as  is  used 
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mation  by  the  governor  of  a  state  of  war 
in  the  territory  in  which  the  said  military 
guardhouse  is,  a  portion  of  Kanawha  coun- 
ty; the  organization  of  a  military  commis- 
sion to  sit  and  act  in  said  district  for  the 
trial  of  such  persons  as  may  properly  be 
brought  before  them;  their  apprehension  of 
petitioners  in  said  county  outside  of  said 
military  district,  by  a  civil  officer,  on  com- 
plaints filed  with  a  justice  of  the  peace, 
charging  them  with  a  conspiracy  to  inflict 
bodily  injury  upon  sundry  persons  unknown 
to  the  complainant,  and  to  destroy  and  in- 
jure personal  property  not  their  own,  and 
the  killing  of  one  Fred  Bobbitt  in  pur- 
suance of  said  conspiracy;  and  their  de- 
livery by  said  officer  .to  the  said  military 
authorities  by  the  verbal  order  of  the  gov- 
ernor; writs  of  habeas  corpus  were  issued, 
directed  to  the  governor,  the  adjutant  gen- 
eral of  the  state,  and  the  members  of  the 
military  .commission,  commanding  them 
forthwith  to  produce  the  bodies  of  the  re- 
lators. 

The  returns  to  the  writs  admit  the  ar- 
rests and  detention  complained  of,  the  filing 
against  the  petitioners  of  charges  and  speci- 
fications prepared  by  the  provost  marshal, 
charging  each  of  them  with  having  con- 
spired with  numerous  other  persons  to  in- 
flict bodily  injury  upon  one  Thomas  Nes- 
bit,  and,  in  pursuance  of  such  conspiracy, 
with  having  shot  him  with  intent  to  maim 
and  disfigure,  disable,  and  kill  him,  on  or 
about    the    10th    day    of    February,    1913, 


within  the  district  covered  by  the  gover- 
nor's proclamation  of  war;  with  having 
murdered  one  Fred  Bobbitt  and  one  W. 
R.  Vance  within  said  district  on  or  nbout 
the  said  date;  with  having  otherwise  con- 
spired for  such  purposes  and  in  such  mlui- 
ner,  and  so  far  executed  such  conspiracy, 
as  to  render  them  guilty  of  felonies  under 
what  is  known  as  the  "red  men's  act;"  with 
having  become  accessories  after  the  fact  to 
the  alleged  murder  of  Fred  Bobbitt  by  the 
rendition  of  aid  to  the  principal  felons  in 
their  efforts  to  escape;  and  with  having 
unlawfully  carried  concealed  weapons. 

The  arrest  of  the  prisoners  outside  of 
the  military  district  by  a  civil  officer,  and 
conveyance  of  them  into  the  military  dis- 
trict, are  admitted,  but  it  is  denied  that 
they  were  arrested  without  a  warrant,  and 
also  that  they  were  carried  into  the  military 
district  by  the  direction  of  the  governor  or 
any  of  the  military  authorities  under  his 
control.  On  the  contrary,  it  is  averred  that 
a  warrant  was  issued  on  the  complaint  of 
a  citizen,  and  the  arrest  made  under  the 
warrant,  and  that  they  were  conveyed  into 
the  military  district  by  the  order  of  the 
justice  of  the  peace  to  whom  the  warrant 
was  returnable.  The  returns  also  denied 
any  fixed  purpose  or  determination  on  the 
part  of  the  military  commission  to  try  and 
convict  the  petitioners,  and  say  the  charges 
preferred  against  them  have  not  yet  been 
inquired  into.  Averring  the  arrests  to  have 
been  made  within  the  military  district,  and 


in  armies  in  time  of  war,  to  proceed  to  the 
trial  and  eondemnation  of  such  offenders, 
and  them  to  cause  to  be  executed  and  put 
to  death  according  to  the  law  martial.  By 
pretext  whereof  some  of  your  Majesty's  sub- 
jects have  been  by  some  of  said  commission- 
ers put  to  death,  when  and  where  if,  by  the 
laws  and  statutes  of  the  land,  they  had 
deserved  death,  by  the  same  laws  and  stat- 
utes also  they  might  and  by  no  other  ought 
to  have  been  judged  and  executed."  The 
Petition  further  recites  that  offenders  have 
escaped  punishment  in  ordinary  course  of 
law  "upon  pretense  that  the  said  offenders 
were  punishable  only  by  martial  law  and  by 
authority  of  such  commissions  as  aforesaid, 
which  commissions  and  all  others  of  like 
nature  are  wholly  and  directly  contrary  to 
the  said  laws  and  statutes  of  this  vour 
realm;"  and  concludes  with  the  prayer  that 
hereafter  no  commissions  of  like  nature  may 
issue  forth  to  any  person  or  persons  what- 
soever to  be  executed  as  aforesaid,  lest  by 
color  of  them  any  of  your  Majesty's  sub- 
jects be  destroyed  or  put  to  death  contrary 
to  the  law  and  franchise  of  the  land." 

Opinions  differ  as  to  whether  the  framers 
of  the  Petition  of  Right,  in  prohibiting  re- 
sort to  martial  law  in  time  of  peace,  meant 
to  concede  the  right  to  try  offenders  by 
martial  law  in  time  of  war,  which  was,  ac- 
cording to  the  then  accepted  teat,  when  the 
45  L.R.A.(N.S.) 


courts  were  closed.  (Vide  dictum  of  Lord 
Halsbury  in  Ex  parte  Marais  [1902]  A.  C. 
109,  71  L.  J.  P.  C.  N.  S.  42,  60  Week.  Rep. 
273,  85  L.  T.  N.  S.  734,  18  Times  L.  R.  185, 
that  the  framers  of  the  Petition  of  Right 
knew  well  what  they  meant  when  they  made 
a  condition  of  peace  the  ground  of  the  il- 
legality of  unconstitutional  procedure.)  But 
a  contemporary  construction  indicates  that 
the  Petition  of  Right  was  supposed  wholly 
to  have  abrogated  the  right  to  try  and  pun- 
ish by  martial  law.  It  having  been  neces- 
sary, in  repelling  an  invasion  by  the  Scotch, 
to  employ  severe  disciplinary  measures  in 
the  army,  the  opinion  of  eminent  counsel 
was  sought  as  to  whether  this  might  law- 
ful Iv  be  done.  "In  want  of  a  sure  princi- 
ple," says  Tytler,  Military  Law,  p.  64,  "on 
which  to  found  their  opinion,  the  lawyers 
proposed  an  intermediate  course,  which  is 
founded  on  no  principle  whatever.  They 
declared  that  martial  law  could  only  be  ex- 
ercised when  the  army  was  actually  in  sight 
of  an  enemy;  and  the  generals  having  exe- 
cuted one  of  the  most  daring  of  the  muti- 
neers, they  advised  an  application  to  the 
Grown  for  pardon  for  this  illegal  stretch 
of  authority."  This  opinion,  says  a  chron- 
icler, was  BO  repugnant  to  the  officers  of  the 
army  that  Lord  Conway  boldly  declared  that 
if  the  King  would  give  him  a  commission 
to  execute  martial  law,  he  would  stand  to 
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denying  them  to  have  been  made  in  pacific 
territory,  they  say  the  prisoners  were  ar- 
rested in  said  district  during  a  time  of  in- 
surrection, riot,  or  lawlessness  in  which  in- 
Burrrection,  riot,  or  lawlessness  the  peti- 
tioners were  then  participating. 

As  the  basis  of  three  successive  proclama- 
tions of  war  in  practically  the  same  terri- 
tory, all  within  less  than  a  year,  they  set 
forth  large  amounts  of  information  col- 
lected by  the  governor  and  military  forces, 
showing  a  reign  of  terror,  characterized  by 
pitched  battles  between  miners  and  mine 
guards,  with  long  range  and  deadly  rifles 
and  machine  guns,  in  which  numerous  per- 
sons have  been  killed  and  a  great  many 
others  wounded,  and  a  vast  amount  of  prop- 
erty destroyed.  In  connection  with  this, 
records  and  papers  of  the  civil  authorities 
are  produced,  indicating  their  utter  inabil- 
ity to  cope  with  the  situation.  Summar- 
izing the  conditions,  the  returns  say:  "Re- 
spondents are  informed,  and  believe,  and  so 
aver,  that  public  sentiment  in  Kanawha 
county  is  so  divided  and  partisan  feeling  so 
universal  that  it  is  impossible  to  procure  a 
jury  in  said  county,  as  prescribed  by  law,  to 
impartially  try  criminal  eases  against  ac- 
tive participants  in  this  industrial  struggle. 
Your  respondents  are  informed  and  believe, 
and  so  aver,  that  approximately  30,000 
shots  have  been  exchanged  during  the  exist- 
ence of  this  warfare,  and  sixteen  men  are 
known  to  have  been  killed,  and  your  re- 
spondents are  informed  and  believe,  and  so 


aver,  that  the  actual  number  of  dead  will 
in  all  probability  reach  fifty  or  more."  Of 
the  part  payed  by  the  petitioners  in  the  up- 
rising each  of  the  returns  says:  "Your  re- 
spondents are  informed  and  believe,  and  so 
aver,  that  the  petitioner  has  been  largely 
instrumental  in  causing  and  encouraging 
the  lawlessness,  riot,  and  insurrection  now 
prevalent  in  the  aforesaid  territory,  and 
that  the  detention  of  the  prisoner  is,  in 
their  judgment,  necessary  in  order  to  ef- 
fectually suppress  the  lawlessness,  insur- 
rection, and  riot  which  occasioned  the  proc- 
lamation of  martial  law." 

The  bodies  of  the  petitioners  having  been 
produced,  the  cases  were  submitted  on  de- 
murrers to  the  petitions  and  motions  to 
quash  the  same,  demurrers  to  the  returns 
and  motions  to  quash  them,  and  general 
replications.  AfSdavits  of  the  justice  with 
whom  the  complaints  were  filed  and  hy 
whom  the  warrants  were  issued,-  and  the 
prosecuting  attorney  of  the  county,  filed  in 
support  of  the  returns,  show  that  the 
former,  by  direction  of  the  latter,  ordered 
the  officer  by  whom  the  arrest  had  been 
made  to  carry  the  prisoners  into  the  mili- 
tary district.  To  show  the  existence  of  the 
grounds  upon  which  the  prosecuting  attor- 
ney gave  this  direction,  he  states  his  knowl- 
edge and  information*  as  to  the  lawless 
conditions  prevailing  in  the  military  dis- 
trict, the  declaration  of  martial  law  and  a 
state  of  war  therein,  summarizes  many  of 
the  matters  set  forth  in  the  returns,  nar- 


the  consequence;  and  if  any  lawyer  should , 
deny  his  authority,  he  would  hang  him  up 
as  the  shortest  way  of  refuting  his  argu- 
ment. 

And  on  the  occasions  when  martial  law 
has  been  declared  in  the  suppression  of  in- 
surrections in  Ireland  and  elsewhere,  it  has 
been  customary  for  Parliament  to  pass  an 
act  of  indemnity. 

According  to  an  eminent  authority,  "Mar- 
tial law,  in  tne  proper  sense  of  the  term, 
in  which  it  means  the  suspension  of  ordi- 
nary law  and  the  temporary  government  of 
a  country  or  parts  of  it  by  military  tribu- 
nals, is  unknown  to  the  law  of  England.  We 
have  nothing  equivalent  to  what  in  France 
is  called,  the  'declaration  of  the  state  of 
siege,'  under  which  the  authority  ordinarily 
vested  in  the  civil  power  for  the  mainte- 
nance of  order  and  power  passes  entirely 
to  the  army.  .  .  .  This  kind  of  martial 
law  is  in  England  utterly  unknown  to  the 
Constitution.  Soldiers  may  suppress  a  riot 
as  they  may  resist  an  invasion;  they  may 
fight  rebels  just  as  they  may  fight  foreign 
enemies;  but  they  have  no  right  under  the 
law  to  infiict  punishment  for  riot  or  rebel- 
lion."   Dicey,  Const.  3d  ed.  p.  265. 

Lord  Chief  Justice  Cockburn  in  his  charge 
to  the  grand  jury  in  Reg.  v.  Nelson  &  Brand, 
an  unreported  case  in  1867,  quotes  Lord 
Chief  Justice  Hale  that  civilians  could  nev- 
45  L.R.A.(N.S.) 


er  be  tried  by  martial  law;  Coke:  "That  a 
rebel  may  be  slain  in  a  rebellion;  but  if  he 
is  taken  he  cannot  be  put  to  death  by  the 
martial  law;"  and  Lord  Chief  Justice  Rolle, 
who  said:  "If  a  subject  be  taken  in  rebel- 
lion, and  be  not  slain  at  the  time  of  the 
rebellion,  he  is  to  be  tried  by  the  common 
law." 

The  law  of  England  upon  the  right  to 
put  martial  law  in  force  is  stated  in  6  Laws 
of  England  (Halsbury)  402,  as  follows: 
"The  Crown  may  not  issue  commissions  in 
time  of  peace  to  try  civilians  by  martial 
law  (Petition  of  Right  [3  Car.  I] ;  Ex  parte 
Marais,  supra) ;  but  when  a  state  of  aictual 
war,  or  oi  insurrection,  riot,  or  rebellion 
amounting  to  war,  exists,  •  .  .  the  Crown 
and  its  officers  may  use  the  amount  of  force 
necessary  in  the  circumstances  to  restore 
order  (Ship-Money  Case,  3  How.  St.  Tr. 
826,  at  p.  976  [Holborne's  Argument],  and 
at  p.  1162,  per  Crooke,  J.;  Rex  v.  Nelson 
&  Brand,  Frederick  Cockburn's  Report  at  p. 
85;  Forsyth  Cases  &  Opinions  on  Const. 
L.  pp.  198,  199),  and  this  use  of  force  is 
sometimes  termed  'martial  law.'  When 
once  this  state  of  actual  war  exists  the  civil 
courts  have  no  authority  to  call  in  question 
the  actions  of  the  military  authorities  (Ex 
parte  Marais,  supra,  at  p.  Il5;  Elphinstone 
V.  Bedreechund,  1  Knapp,  P.  C.  C.  316) ; 
but  the  powers  of  the  military  authorities 
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rates  the  details  of  the  uprising  of  Feb- 
ruary. 7,  1913,  in  the  course  of  which  Vance 
and  Bobbitt  were  killed,  and  gives  it  as  his 
belief  and  opinion  that  the  military  com- 
missionf  has  jurisdiction  of  the  offense  with 
which  the  parties  are  charged,  and  also  that 
justice  cannot  be  administered  to  them  in 
the  civil  courts  of  the  county,  because  of 
inability  to  obtain  the  testimony  of  the 
witnesses,  since  they  reside  in  the  military 
district  where  lawlessness  obtains,  produ- 
cing a  state  of  fear  and  intimidation.  As 
to  this  point,  the  affidavit  says:  "Martial 
law  has  been  three  times  declared  in  por- 
tions of  said  county;  .  .  .  owing  to  the 
terror  and  intimidation  created  by  this  state 
of  affairs,  practically  without  exception  it 
has  been  impossible  during  all  of  the  period 
aforesaid  to  secure  the  apprehension  and  in- 
dictment of  the  guilty  parties  in  any  of 
these  crimes,  even  in  the  periods  when  mar- 
tial law  did  not  prevail;  .  .  .  while  the 
lawlessness  and  crimes  have  been  principal- 
ly, though  not  entirely,  confined  to  the  dis- 
trict now  under  martial  law,  the  disturb- 
ance thereof  has  extended  to  other  parts 
of  the  county  to  such  an  extent  that  the 
civil  courts  have  been  and  are  virtually 
closed  for  the  punishment  of  crimes  com- 
mitted in  the  district  now  under  martial 
law/'  An  affidavit  of  the  sheriff  of  the 
county,  filed,  contains  the  following:  "Affi- 
ant has  read  the  affidavit  to  T.  G.  Town- 
send,  and  concurs  in  the  statement  therein 
contained  of  the  lawlessness  and  disorder 


and  conditions  generally  prevailing  in  said 
county  during  many  months  past,  and  in 
the  opinion  of  said  Townsend  that,  for  the 
reasons  stated  in  said  affidavit,  it  has  been 
and  is  impossible  to  administer  justice 
in  the  civil  courts  to  persons  for  offenses 
committed  in  the  district  now  under  martial 
law,  and  that  the  civil  courts  are  virtually 
closed  for  the  punishment  of  crimes  which 
have  been  committed  in  said  district  during 
the  disturbances  mentioned  in  the  affidavit 
of  said  Townsend."  An  affidavit  of  Ira 
Mottesheard,  clerk  of  the  circuit  and  inter- 
mediate courts  of  Kanawha  county,  filed  by 
the  petitioners,  says  that  so  far  as  affiant 
knows,  the  writs  and  process  of  said  courts 
have  not  been  obstructed,  or  the  service  of 
the  same  prevented  or  hindered  in  any 
part  of  the  said  county;  that  at  the  present 
time  he  has  no  knowledge  of  any  obstruc- 
tion of  the  service  of  the  process  of  the 
said  court;  that  both  of  said  courts  have, 
during  the  entire  time  he  has  served  as  such 
clerk,  regularly  convened,  as  provided  by 
law,  at  the  courthouse  of  said  county  in 
the  city  of  Charleston;  that  at  no  time  has 
it  been  interrupted  or  impeded  by  any  act 
of  violence,  rioting,  or  other  cause  in  any 
part  of  said  county,  and  that  at  the  date 
of  the  affidavit  the  courts  were  in  session 
at  the  courthouse  of  said  county,  and 
wholly  unobstructed  in  their  proceedings. 
An  affidavit  of  the  same  officer,  filed  by 
the  respondents,  says  that  immediately  pre- 
ceding or  during  the  time  martial  law  has 


cease,  and  those  of  the  civil  courts  are  re- 
sumed ipso  facto,  with  the  termination  of 
the  disorder  (see  Wolfe  Tone's  Trial,  27 
How.  St.  Tr.  626).  Whether  this  power  is 
really  a  prerogative  of  the  Crown,  or  wheth- 
er it  is  merely  an  example  of  the  common- 
law  right  and  duty  of  all — ruler  and  sub- 
ject alike — to  use  the  amount  of  force  neces- 
sary to  suppress  disorder,  is  not  quite  free 
from  doubt."  A  footnote  states  it  to  be 
doubtful  how  far  sentences  of  fine  and  im- 
prisonment passed  by  courts-martial  upon 
civilians  would  be  valid  in  war  after  the 
war  of  insurrection  is  over,  and  states  that 
it  is  usual  to  confirm  such  sentences  by 
statute. 

The  earlier  test  of  the  existence  of  "time 
of  war,"  namely,  whether  the  courts  were 
open,  which  was  doubtless  adequate  under 
the  conditions  then  prevailing,  is  not  so 
well  suited  to  the  conditions  of  modern 
warfare,  and  has  been  definitely  repudiated 
by  the  English  privy  council  in  Ex  parte 
Marais  [1902]  A.  C.  109.  In  that  case  it 
appeared  that  the  petitioner,  who  had  been 
arrested  by  the  military  authorities  during 
the  Boer  War,  in  a  district  which  had  been 
proclaimed  under  martial  law,  charged  with 
having  contravened  what  were  called  "mar- 
tial law  regulations,"  sought  to  obtain  his 
release  on  the  ground  that  his  arrest  and 
45  L.R.A.(N.S.) 


imprisonment  were  in  violation  of  the  fun- 
damental liberties  secured  to  the  subjects 
of  the  King,  in  that  the  civil  courts  were 
open.  It  was  held  by  the  privy  council 
that  where  actual  war  is  raging,  acts  done 
by  the  military  authorities  are  not  justici- 
able by  the  or<iinary  tribunals ;  and  the  fact 
that  for  some  purposes  some  tribunals  had 
been  permitted  to  pursue  their  ordinary 
course  in  the  district  was  not  conclusive 
that  war  was  not  raging.  The  lord  Chan- 
cellor, in  delivering  the  opinion  of  the  coun- 
cil, said:  "The  truth  is  that  no  doubt  has 
ever  existed  that  where  war  actually  pre- 
vails the  ordinary  courts  have  no  jurisdic- 
tion over  the  action  of  the  military  authori- 
ties. Doubtless  cases  of  difficulty  arise 
when  the  fact  of  a  state  of  rebellion  or  in- 
surrection is  not  clearly  established.  It 
may  often  be  a  question  whether  a  mere 
riot  or  disturbance  neither  so  serious  nor 
so  extensive  as  really  to  amount  to  a  war 
at  all  has  not  been  treated  with  an  exces- 
sive severity,  and  whether  the  intervention 
of  the  military  force  was  necessary;  but 
once  let  the  fact  of  actual  war  be  estab- 
lished, and  there  is  an  universal  consensus 
of  opinion  that  the  civil  courts  have  no  ju- 
risdiction to  call  in  question  the  propriety 
of  the  action  of  military  authorities." 

E.  S.  0. 
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been  in  effect,  in  so  far  as  he  recalls,  that 
no  writs  of  any  kind  of  character  were  is- 
sued by  the  courts  of  which  he  is  clerk, 
directed  to  be  served  within  the  territory 
covered  by  martial  law. 

Messrs.  A.  M.  Belcher  and  Harold  W. 
Houston,  for  petitioners: 

Martial  law  does  not  suspend  the  guar- 
anties of  the  Constitution. 

Johnson  v.  Jones,  44  Dl.  143,  92  Am.  Dec. 
159;  McLaughlin  v.  Green,  50  Miss.  453;  Re 
Egan,  5  Blatchf.  320,  Fed.  Cas.  No.  4,303; 
Bean  v.  Beck  with,  18  Wall.  510,  21  L.  ed. 
849;  2  Winthrop,  Military  Law,  p.  1279; 
Magoon,  Civil  Government  under  Military 
Occupation,  p.  12;  Elba  v.  Smith,  5  Gray, 
121,  66  Am.  Doc.  356;  Jones  v.  Seward,  40 
Barb.  563;  Ex  parte  Merryman,  Taney,  246, 
Fed.  Cas.  No.  9,487;  2  Willoughby,  Const.' L. 
§726,  p.  1233;  Johnson  v.  Duncan,  3  Mart. 
(La.)  530,  6  Am.  Dec.  676;  1  BI.  Com.  p. 
413;  Dellart,  Military  Law,  p.  17;  Hare, 
American  Const.  L.  p.  906;  Com.  ex  rel. 
VVadsworth  v.  Shortall,  206  Pa.  166,  65 
L.R.A.  193,  98  Am.  St.  Rep.  759,  55  Atl.  952; 
Re  Moyer,  35  Colo.  159,  12  L.RJL.(N5.) 
979,  117  Am.  St.  Rep.  189,  85  Pac.  193;  Re 
Kemp,  16  Wis.  382;  Ex  parte  Henderson, 
Fed.  Cas.  No.  6,349;  Re  Poe,  5  Bam.  &  Ad. 
688,  2  Nev.  &  M.  636,  3  L.  J.  K.  B.  N.  S. 
33. 

Courts-martial  cannot  assume  the  func- 
tions or  jurisdiction  properly  belonging  to 
the  civil  courts. 

Mills  V.  Martin,  19  Johns.  7;  Brooks  v. 
Adams,  11  Pick.  441;  Re  Wright,  34  How. 
Pr.  207;  Ex  parte  Milligan,  4  Wall.  123, 
18  L.  ed.  296;  Brooks  v.  Daniels,  22  Pick. 
498;  Runkle  v.  United  States,  122  U.  S. 
543,  30  L.  ed.  1167,  7  Sup.  Ct.  Rep.  1141; 
Wise  V.  Withers,  3  Cranch,  331,  2  L.  ed. 
457;  Ex  parte  Watkins,  3  Pet.  193,  7  L. 
ed.  650;  State  v.  Rogers,  37  Mo.  367;  Ex 
parte  Henderson,  Fed.  Cas.  No.  6,349. 

While  civil  courts  cannot  review  the  pro- 
ceedings of  courts-martial,  yet  they  may  as- 
certain whether  the  court  has  jurisdiction 
of  the  offender  and  of  the  offense. 

Johnson  v.  Sayre,  158  U.  S.  109,  39  L.  ed. 
914,  15  Sup.  Ct.  Rep.  773;  Re  Grimley,  137 
U.  S.  147,  34  L.  ed.  636,  1 1  Sup.  Ct.  Rep.  54 ; 
Dynes  v.  Hoover,  20  How.  65,  15  L.  ed.  838. 

The  judgment  of  any  tribunal  against  a 
person,  for  an  offense,  or  imposing  a  sen- 
tence, not  within  its  jurisdiction,  is  wholly 
void;  and,  if  it  restrains  persona!  liberty, 
may  be  reviewed  and  relieved  against  col- 
laterally by  the  appropriate  tribunal. 

Ex  parte  Lange.  18  Wall.  163,  21  L.  ed. 
872;  Ex  parte  Siebold,  100  U.  S.  371,  25  L. 
ed.  717;  Ex  parte  Reed,  100  U.  S.  13,  25  L. 
ed.  .538:  Re  Nielsen,  131  U.  S.  176,  33  L.  ed. 
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118,  9  Sup.  Ct.  Rep.  672;  Ex  parte  Parks, 
93  U.  S.  18,  23  L.  ed.  787;  Ex  parte  Yerger, 
8  Wall.  85,  19  L.  ed.  332;  Ex  parte  Yar- 
brough,  110  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  152;  Wales  v.  Whitney,  114  U.  S. 
564,  29  L.  ed.  277,  5  Sup.  Ct.  Rep.  1050;  Re 
Coy,  127  U.  S.  731,  758,  32  L.  ed.  274,  280, 
8  Sup.  Ct.  Rep.  1263;  Rose  ex  rel.  Carter  v. 
Roberts,  40  C.  C.  A.  199,  99  Fed.  948,  177 
U.  S.  496,  497,  44  L.  ed.'861,  862,  20  Sup.  Ct. 
Rep.  713;  Deming  v.  McClaughry,  51  C.  C. 
A.  349,  113  Fed.  639,  186  U.  S.  49,  46  L.  ed. 
1049,  22  Sup.  Ct.  Rep.  786;  Wise  v.  Withers, 
3  Cranch,  331,  2  L.  ed.  457;  Re  Bonner,  151 
U.  S.  243,  38  L.  ed.  149,  14  Sup.  Ct.  Rep. 
323;  Runkle  v.  United  SUtes,  122  U.  S.  543, 
30  L.  ed.  1167,  7  Sup.  Ct.  Rep.  1141. 

Messrs.  William  6.  Conley,  Attorney 
General,  and  J.  O.  Henson,  Assistant  At- 
torney General,  for  respondents: 

These  petitioners  have  never  been  tried. 
They  are  merely  held  by  the  military  au- 
thorities. The  right  of  the  military  authori- 
ties to  detain  cannot  be  questioned. 

Re  Boyle,  6  Idaho,  609,  45  LJI.A.  832,  06 
Am.  St.  Rep.  286,  67  Pac.  706;  Lather  v. 
Borden,  7  How.  1,  12  L.  ed.  581;  Re  Mojer, 
35  Colo.  159,  12  L.R.A.(N.S.)  979,  117  Am. 
St.  Rep.  189,  85  Pac.  190;  Moyer  v.  Pea- 
body,  212  U.  S.  78,  53  L.  ed.  410,  29  Sup.  Ct. 
Rep.  235. 

It  is  lawful  for  the  military  forces  to  re- 
move prisoners  from  one  district  under  mar- 
tial law,  through  civil  territory,  to  another 
district  under  martial  law,  for  trial  in  the 
latter  district. 

Ex  parte  Marais  [1902]  A.  C.  109,  71 
L.  J.  P.  (J.  N.  S.  42,  60  Week.  Rep.  273, 
85  L.  T.  N.  S.  734,  18  Times  L.  R.  185. 

These  petitioners  are  now  ih  the  cus- 
tody of  military  officers  within  the  martial- 
law  district.  How  they  got  there  is  of 
little  consequence.  The  kidnapping  of  per- 
sons does  not  affect  the  legality  of  the  de- 
tention by  the  authorities  of  the  state  into 
which  the  prisoner  is  taken  for  trial. 

Mahon  v.  Justice,  127  U.  S.  700,  32  L.  ed. 
283,  8  Sup.  Ct.  Rep.  1204;  Ker  v.  Illinois 
119  U.  S.  436,  30  L.  ed.  421,  7  Sup.  Ct.  Rep. 
225;  Pettibone  v.  Nichols,  203  U.  S.  192,  51 
L.  ed.  148,  27  Sup.  Ct.  Rep.  Ill,  7  Ann.  Cas. 
1047;  Re  Moyer,  12  Idaho,  250,  12  L.R.A. 
(N.S.)  227,  118  Am.  St.  Rep.  214,  85  Pac. 
897;  Kingen  v.  Kelley,  3  Wyo.  571,  15  L.R.A. 
177,  28  Pac.  36;  Ex  parte  Barker,  87  Ala.  4. 
13  Am.  St.  Rep.  17,  6  So.  7,  8  Am.  Crim. 
Rep.  236. 

Martial  law  substitutes  the  law  of  war  for 
the  overthrown  civil  authorities. 

White  V.  Crump,  19  W.  Va.  683. 

Messrs.  George  S.  Wallace,  Brown, 
Jackson,.  &  Knight,  and  Price,  Smith, 
Spilman,  &  Clay  also  for  respondents. 


1918. 


Ex  PASTE  JONES. 


Poffenbarger,  P.,  delivered  the  opinion 
of  the  court. 

Except  in  so  far  as  they  pertain  to  the 
arrest  of  the  petitioners  outside  of  the  mili- 
tary district,  and  their  conveyance  into  it, 
the  affidavits  filed  relate  to  conditions  and 
circumstances  relied  upon  as  justification 
of  the  declaration  of  a  state  of  war  in  the 
military  district,  and  the  argument  for  the 
most  part  deals  with  the  main  questions 
disposed  of  in  Ex  parte  Nance  and  Mays, 
recently  decided  by  this  court,  —  W.  Va. 
— ,  ante,  996,  77  S.  £.  243.  Here,  as  in  those 
cases,  certain  constitutional  provisions  are 
relied  upon  as  authority  for  the  position 
that,  in  the  exercise  of  the  constitutional 
and  statutory  power  to  suppress  insurrec- 
tion and  repel  invasion,  the  governor  can- 
not declare  a  state  of  war  and  apply  mili- 
tary rule,  and  that  citizens  arrested  in  the 
exercise  of  that  power  must  be  immediate- 
ly turned  over  to  the  civil  authorities  for 
inquiry  as  to  their  guilt  of  the  offenses  of 
which  they  are  accused,  and  for  trial  by 
the  civil  courts,  when  there  is  probable 
cause  to  believe  them  guilty. 

Nance  and  Mays  had  been  tried  by  a  mil- 
itary   commission    for    offenses    committed 
within  the  military  zone,  and  sentenced  to 
terms  in  the  penitentiary,  and  they  sought 
liberation  by  writs  of  habeas  corpus.     To 
the  extent  of  the  claim  of  right  in  the  gov- 
ernor to  imprison  them,  pending  the  pro- 
ceedings to  suppress  the  insurrection,  the 
court    sustained   him.      The    conclusion   is 
summarized  in  the  following  terms:   "Our 
present  inquiry  goes  only  to  the  question 
of  legality  of  the  custody  of  the  respond- 
ent at  the  present  time  and  under  the  ex- 
isting conditions.     The  territory   in  which 
the  offenses  were  committed  is  still  under 
martial  rule.    It  suffices  here  to  say  whether 
the  imprisonment  is,  imder  present  condi- 
tions, authorized  by  law,  and  we  think  it 
is.    We  are  not  called  upon  to  say  whether 
the  end  of  the  reign  of  martial  law  in  the 
territory  in  question  will  terminate  the  sen- 
tences, and  upon  that  question  we  express 
no  opinion."    As  a  premise  to  this  conclu- 
sion, the  power  of  the  governor  to  declare  a 
state  of  war,  to  use  the  military  forces  to 
suppress    insurrection    or    rebellion    or    re- 
pel  invasion,  and   to   establish   a   military 
commission  for  the  punishment  of  offenses 
committed   within   the   military  zone,   and 
by  its  judgment  impose  imprisonment,  not- 
withstanding   the    constitutional    guaranty 
of  subordination  of  the  military  to  the  civil 
power,  the  privilege  of  the  writ  of  habeas 
corpus,  and  the  right  of  trial  by  jury  in 
the  civil  courts  for  offenses  cognizable  by 
them,   and    the   conclusiveness   of   the   ex- 
ecutive declaration  of  a  state  of  war,  were 
asserted.     The  power  and  authority  of  the 
46  L.R.A.(N.S.) 
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tion  of  the  causae  of  action,  and  that  the 
judgment    was    void.     Delivering  the   opin- 
ion  of   the   court,   Mr.   Justice   Field   said: 
"This   doctrine  of   nonliability  to  the  tri- 
bunaU  of  the  invaded  country  for  acts  of 
warfare  is  as  applicable  to  members  of  the 
Confederate  Army,  when   in  Pennsylvania, 
as  to  members  of  the  National  Army  when 
in    the    insurgent    states.     The    officers    or 
soldiers  of  neither  army  could  be  called  to 
account  civilly  or  criminally  in  those  tri- 
bunals for  such  acts,  whether  those  acts  re- 
sulted in  tne  destruction  of  property  or  the 
destruction  of  life;   nor  coidd  they  be  re- 
quired   by    those    tribunals    to    explain    or 
justify  their  conduct  upon  any  averment  of 
the  injured  party  that  the  acts  complained 
of  were  unauthorized  by  the  necessities  of 
war.    .    .    .    We  fully  agree  with  the  pre- 
siding justices  of  the  circuit  court  in  the 
doctrine   that   the   military   should   always 
be  kept  in   subjection  to  the  laws  of  the 
country   to  which  it  belongs,  and  that  he 
is  no  friend  to  the  Republic  who  advocates 
the  contrary.     The  established  principle  of 
every  free  people  is  that  the  law  shall  alone 
govern;  and  to  it  the  military  must  always 
yield.     W^e  do  not  controvert  the  doctrine 
of    Mitchell    v.    Harmony,    reported    in    13 
How.  115,  14  L.  ed.  75;  on  the  contrary,  we 
approve   it.     But  it  has  no  application  to 
the  case  at  bar.    The  trading  for  which  the 
dcizure  was  there  made  had  been  permitted 
by   the   executive   department   of   our  gov- 
ernment.    The   question   here   is,   What   is 
the  law   which   governs  an  army  invading 
an  enemy's  country  ?    It  is  not  the  civil  law 
of  the  invaded  country;  it  is  not  the  civil 
law  of  the  conquering  country;  it  is  mili- 
tary law, — the  law  of  war, — and  its  suprem- 
acy for  the  protection  of  the  officers  and 
soldiers   of   the   army,   when    in  service   in 
the  field  in  the  enemy's  country,  is  as  es- 
sential to  the  efficiency  of  the  army  as  the 
Hupremacy  of  the  civil  law  at  home,  and, 
in  time  of  peace,  is  essential  to  the  preser- 
vation of  liberty."     [100  U.  S.  16»,  26  L.  ed. 
030.] 

In  United  States  v.  Diekelman,  92  U.  S. 
520,  23  L.  ed.  742,  Mr.  Chief  Justice  Waite, 
s^peaking  of  Diekelman,  commander  of  a 
foreign  vessel,  suing  for  damages  on  ac- 
count of  detention  by  General  Butler  in 
the  port  of  New  Orleans,  said:  "When  he 
entered  the  port,  therefore,  with  his  vessel, 
under  the  special  license  of  the  proclama- 
tion, he  became  entitled  to  all  the  rights 
and  privileges  that  would  have  been  ac- 
corded to  a  loyal  citizen  of  the  United 
States  under  the  same  circumstances,  but 
no  more.  Such  restrictions  as  were  placed 
upon  citizens  operated  equally  upon  him. 
Citizens  were  governed  by  martial  law.  It 
was  his  duty  to  submit  to  the  same  au- 
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thority.     Martial  law  is  the  law  of  mili- 
tary necessity  in  the  actual  presence  of  war. 
It   is   administered  by   the  general   of   the 
army,  and  is  in   fact  his   will.     Of  neces- 
sity it  is  arbitrary;  but  it  must  be  obeyed. 
New  Orleans  was  at  this  time  the  theater 
of  the  most  active  and  important  military 
operations.     The  civil  authority  was  over- 
thrown.   General  Butler,  in  command,  was 
the  military  ruler.    His  will  was  law,  and 
necessarily  so."    Dow  v.  Johnson,  100  U.  S. 
158,  25  L.  ed.  632,  cited,  shows  that  then 
the  municipal  courts  of  New  Orleans  were 
open  by  permission  of  the  commanding  gen- 
eral.   In  Dooley  v.  United  States,  182  U.  S. 
222,  45  L.  ed.  1074,  21  Sup.  Ct.  Rep.  762,  Mr. 
Justice  Brown  quoted  with  approval  the  fol- 
lowing from  Halleck  in  his  work  on  Inter- 
national Law:  "The  right  of  one  belligerent 
to  occupy  and  govern  the  territory  of  the 
enemy   while  in  its  military  possession  is 
one  of  the  incidents  of  war,  and  flows  direct- 
ly from  the  right  to  conquer.    We  therefore 
do  not  look  to  the  Constitution  or  political 
institutions  of  the  conqueror  for  authority 
to  establish  a  government  for  the  territory 
of  the  enemy  in  his  possession  during  its 
military  occupation,  nor  for  the  rules   by 
which  the  powers  of  such  government  are 
regulated  and  limited.    Such  authority  and 
such   rules   are  derived  directly   from    the 
laws  of  war,  as  established  by  the  usage  of 
the  world,  and  confirmed  by  the  writings  of 
publicists  and  decisions  of  courts, — ^in  fine, 
from  the  law  of  the  nations.     .     .     .     The 
municipal  laws  of  a  conquered  territory  of 
the  laws  which  regulate  private  rights,  con- 
tinue in  force  during  military  occupation, 
except   so   far   as    they   are   suspended   or 
changed   by   the     acts   of     the   conqueror. 
.    .    .    He,  nevertheless,  has  all  the  powers 
of  &  de  facto  government,  and  can  at  his 
pleasure  either  change  the  existing  laws  or 
make   new    ones."     This    was   said    of    an 
American  military  commander  operating  in 
the  Island  of  Porto  Rico  during  the  Span- 
ish-American   War.      The    same    court,    in 
New  Orleans  v.  New  York  Mail  S.  S.  Co. 
20  Wall.  387,  22   L.   ed.   354,  declares   the 
same  law  applicable  in  domestic  territory  in 
a  state  of  rebellion.     Of  the  power  of  the 
military  government  over  the  city  of  New 
Orleans,  after  this  conquest,  the  court  said 
the    military    government    had    "the    same 
power    and    rights    in    territory    held    by 
conquest  as  if  the  territory  had  belonged 
to  a  foreign  country  and   had   been   sub- 
jugated in  a  foreign  war.     In  such  cases 
the    conquering    power    has    a    right    to 
displace    the    pre-existing    authority,    and 
to  assume  to  such  extent  as  it  may  deem 
proper  the  exercise  by  itself  of  all  the  pow- 
ers and  functions  of  government.     It  may 
appoint  all  the  necessary  officers  and  clothe 


smaller,  according  to  its  pleasure.  It  may 
prescribe  revenues  to  be  paid,  and  apply 
them  to  its  own  use  or  otherwise.  It  may 
do  anything  necessary  to  strengthen  itself 
and  weaken  the  enemy.  There  is  no  limit 
to  the  powers  that  may  be  exerted  in 
such  cases,  save  those  which  are  found 
in  the  laws  and  usages  of  war.  These 
principles  have  the  sanction  of  all  pub- 
licists who  have  considered  the  subject." 
This  enunciation  of  principles  was  quoted 
by  Mr.  Justice  Brown  and  approved  by  the 
United  States  Supreme  Court  in  Dooley  v. 
United  States  as  late  as  the  year  1900. 

"Martial  law  is  the  temporary  govern- 
ment and  control  by  military  authority  of 
territory  in  which,  by  reason  of  war  or 
public  disturbance,  the  civil  government  is 
inadequate  to  the  preservation  of  order 
and  the  enforcement  of  law."  40  Cyc.  387. 
"The  proclamation  of  martial  law  estab- 
lishes the  will  of  the  military  commander 
as  the  rule  of  authority.  His  will,  how- 
ever, is  not  to  be  arbitrarily  exercised,  and 
it  usually  supersedes  the  local  law  only  so 
far  as  necessary  for  the  preservation  of 
order,  and,  in  case  of  invasion,  the  suprem- 
acy of  the  conqueror."  40  Cyc.  390.  The 
article  from  which  these  quotations  are 
made  was  prepared  as  late  as  1912  by 
George  Grafton  Wilson,  professor  of  inter- 
national law  in  Harvard  University,  lec- 
turer on  international  law  in  Brown  Uni- 
versity and  in  the  United  States  Naval 
War  College.  Of  the  duration  of  martial 
law,  he  said:  "The  duration  of  martial  law 
is  determined  by  the  necessity  which  led 
to  its  establishment;  and  it  therefore  ceases 
as  soon  as  the  civil  authorities  are  able  to 
resume  the  unobstructed  exercise  of  their 
ordinary  functions."    40  Cyc.  391. 

In  the  great  contests  in  England  over 
the  interpretation  of  the  unwritten  consti- 
tution, and  to  maintain  its  integrity  and 
guaranties,  this  principle  was  admitted  by 
the  stoutest  and  most  radical  of  the  op- 
ponents to  royal  aggression  and  encroach- 
ment. Hear  the  admission  of  Mr.  St.  John, 
counsel  for  John  Hampden,  in  the  Ship 
Money  Cases:  "My  Lords,  from  this  ob- 
jection of  sudden  danger,  I  come  to  the 
next,  which  is  the  third  thing  before  offer- 
ed unto  your  lordships,  which  is  an  admit- 
tance, that  the  danger  sometimes  may  be 
such  that  the  subject's  goods,  sometimes 
without  their  consent,  may  be  taken  from 
them;  for  property  being  both  introduced 
and  maintained  by  human  laws,  all  things 
by  the  law  of  nature  being  common,  there 
arc  therefore  some  times,  like  the  Philis- 
tines being  upon  Sampson,  wherein  these 
cords  are  too  weak  to  hold  us.  'Necessity 
enim'  (as  Cicero  saith)  'magnum  humanoe 
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frangit;'  at  such  times  all  property  ceaseth, 
and  all  things  are  again  resolved  into  the 
common  principles  of  nature."  3  How.  St. 
Tr.  p.  903.  Likewise,  Sir  Edward  Little- 
ton, for  the  King  (page  959) :  "In  the  next 
place,  they  say,  if  the  King  be  in  the  field 
with  his  banners  displayed,  this  they  say 
was  tempus  belli.  Cannot  the  courts  of 
justice  sit  then,  but  there  must  be  a  peace? 
39  Edw.  ni.  rot.  10.  Did  not  the  court 
of  justice  sit  then?  Our  ordinary  printed 
books  show  what  causes  of  law  then  were. 
And  in  Henry  VI.'s  time,  in  all  our  civil 
wars,  and  in  Henry  the  VII. 's  time,  they 
sat  then.  But  the  true  time,  to  make  it 
tempus  belli,  is  to  make  a  war  against  the 
King."  Then  the  admission  of  Mr.  llol- 
borne,  on  behalf  of  Mr.  Hampden  (page 
975):  "Now,  in  times  of  necessity,  there 
is  a  law  that  doth  compel;  nay,  there  is  a 
stronger  penalty  than  our  laws  can  imagine; 
for  our  laws  can  make  but  a  penalty  of  all 
that  you  have;  but  how?  To  the  King. 
But  when  there  is  a  danger  from  an  enemy, 
there  is  not  only  a.  danger  of  losing  all 
that  one  hath,  but  of  losing  lives  and  lands, 
and  all  that  we  have;  and  all  into  the 
hands  of  the, enemy."  Sir  George  Crooke, 
justice  of  the  King's  bench,  delivering  his 
opinion  in  favor  of  Hampden,  and  against 
the  King,  said  (page  1162):  "Royal  power, 
I  account,  is  to  be  used  in  cases  of  neces- 
sity, and  imminent  danger,  when  ordinary 
courses  will  not  avail;  for  it  is  a  rule, 
*Kon  occurendum  est  ad  extraordinaria, 
quanda  fieri  potest  per  ordinaria;'  as  in 
cases  of  rebellion,  sudden  invasion,  and 
some  other  cases,  where  martial  law  may 
be  used,  and  may  not  stay  for  legal  pro- 
ceedings. But  in  a  time  of  peace,  and  no 
extreme  necessity,  legal  courses  must  be 
used,  and  not  royal  power."  Likewise  Sir 
Richard  Hutton  of  the  court  of  common 
pleas,  resolving  against  the  King  (page 
1198):  "For  I  do  agree  in  the  time  of  war, 
when  there  is  an  enemy  in  the  field,  the 
King  may  take  goods  from  the  subject; 
such  a  danger,  and  such  a  necessity,  ought 
to  be  in  this  case,  as  in  case  of  a  fire,  like 
to  consume  all  without  speedy  help;  such 
a  danger  as  tends  to  the  overthrow  of  the 
kingdom."  Sir  Humphrey  Davenport,  also 
advising  in  favor  of  Hampden,  said  (pages 
1214,  1215) :  "I  hold  it  real  that  when  any 
part  of  the  kingdom  is  in  danger,  actually 
in  danger,  or  in  expectancy  of  danger,  and 
the  same  expressed  by  his  writ;  I  agree, 
the  King  may  charge  the  subjects  without 
Parliament,  towards  the  defense  thereof; 
for  'necessitas  est  lex  temporis;'  in  vain 
to  call  for  help  when  the  enemy  is  landed. 
Clearly  I  hold  the  King  to  be  the  sole  judge 
of  the  danger.    And  the  danger  being  certi- 
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fied  hj  his  Majesty,  I  hold  it  not  travers- 
able; and  in  such  a  case  he  may  charge 
the  subject  without  Parliament,  so  that  the 
very  cause  be  effectually  expressed  upon  the 
records,  that  the  kingdom  was  in  danger." 

An  observation  in  Dicey's  Law  of  The 
Constitution,  a  recent  work  by  an  English 
author,  at  page  289,  seems  to  deny  such 
power  to  the  British  sovereign  in  England 
only,  not  elsewhere  in  the  kingdom,  and 
cites  as  authority  Tone's  Case,  27  How.  St. 
Tr.  614.  Tone  was  sentenced  to  death  in 
Ireland  by  a  military  commission,  and  com- 
mitted suicide  before  arrival  of  the  time 
of  execution.  On  the  day  set  for  execution, 
and  before  Tone  died,  Mr.  Curran,  his  at- 
torney, appeared  in  the  King's  bench  and 
applied  for  a  writ  of  habeas  corpus,  which, 
being  granted,  was  ignored  by  the  military 
officers.  In  applying  for  the  writ,  Mr.  Cur- 
ran said  {page  625):  "In  times  when  war 
was  raging,  when  man  was  opposed  to  man 
in  the  field,  courts- martial  might  be  en- 
dured; but  every  law  authority  is  with 
me,  while  I  stand  upon  this  sacred  and  im- 
mutable principle  of  tlie  Constitution, — that 
martial  law  and  civil  law  are  incompatible; 
and  that  the  former  must  cease  with  the 
existence  of  the  latter."  Tone's  Case  was 
like  that  of  Ex  parte  Milligan,  4  Wall.  2, 
18  L.  ed.  281.  There  was  then  no  actual 
war,  nor  proclamation  thereof,  in  Ireland. 
Tone  had  been  captured  at  sea  in  a  French 
vessel,  bound  for  Ireland  on  an  expedition 
of  invasion.  By  some  authorities.  Wall's 
Case,  28  How.  St.  Tr.  61,  is  relied  upon  as 
being  against  the  proposition  laid  down  by 
the  Federal  Supreme  Court.  As  command- 
er of  a  garrison  on  the  island  of  Goree,  on 
the  African  coast,  Wall  had  caused  a  soldier 
of  his  garrison  to  be  beaten  to  death.  That 
man's  rights  were  governed  by  the  general 
civil  law  and  the  British  statutes,  relating 
to  discipline  of  the  army.  His  rights  were 
invaded  in  neither  a  time  nor  a  place  of 
war.  Wall  was  convicted  of  murder  on 
an  issue  as  to  whether  he  had  acted  in  good 
faith,  under  belief  of  the  existence  of  a 
mutiny,  headed  by  his  victim,  or  on  a  mere 
pretext  and  with  malice. 

But  Mr.  Dicey  does  not  in  fact  deny 
the  proposition.  On  the  contrary,  he  ad- 
mits it,  and  cautions  the  student  against 
the  danger  of  being  misled  by  nonobscrv- 
ance  of  the  different  senses  in  which  the 
term  "martial  law"  is  used.  See  page  284. 
He  says  martial  law  in  the  proper  sense  is 
unknown  to  the  law  of  England.  Page  283. 
Then  he  says:  "Martial  law  is  sometimes 
employed  as  a  name  for  the  common-law 
right  of  the  Crown  and  its  servants  to  re- 
pel force  by  force  in  the  case  of  invasion, 
insurrection,  riot,  or  generally  of  any  vio- 
lent resistance  to  the  law.  This  right,  or 
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power,  is  essential  to  the  very  existence  of 
orderly  government,  and  is  most  assuredly 
recognized  in  the  most  ample  manner  by 
the  law  of  England."  Page  284.  Thus  we 
find  Mr.  Dicey  is  merely  denying  the  ri^t 
of  martial  or  military  rule  over  citizens 
outside  of  the  theater  of  actual  war,  and 
admitting  its  existence  in  the  war  zone,  just 
as  do  Adjutant  General  Leiber,  Prof.  Ballan- 
tine,  and  other  writers  on  the  subject,  as 
will  be  hereinafter  shown.  He  is  distin- 
guishing the  war  power  of  government  from 
the  peace  power. 

No  doubt  Patrick  Henry  and  Thomas  Jef- 
ferson were  familiar  with  the  British  Con- 
stitution and  had  carefully  studied  Magna 
Charta  and  the  Petition  of  Right.  They 
were,  too,  apostles  of  liberty  as  well  as  con- 
stitutional lawyers.  The  former  ceased  to 
be  governor  of  Virginia  June  1,  1779,  and 
the  latter,  on  that  day,  became  governor, 
and  held  the  ofiSce  until  June  12,  1781. 
While  he  was  governor,  and  no  doubt  po- 
tential as  to  the  course  of  legislation  as 
in  other  respects,  the  general  assembly,  in 
May,  1780,  passed  an  act  containing  the 
following  provision:  "Be  it  enacted,  that 
the  governor  be  authorized,  with  advice  of 
council,  and  he  is  hereby  authorized  and  em- 
powered, with  such  advice,  to  commit  to 
close  confinement,  any  person  or  persons 
whatsoever,  whom  there  may  be  just  cause 
to  suspect  of  disaffection  to  the  independ- 
ence of  the  United  States,  and  of  attach- 
ment to  their  enemies;  or  to  cause  any 
such  person  to  be  removed  to  such  places 
of  security  as  may  best  guard  against  the 
effects  of  their  influence  and  arts  to  in- 
jure this  community,  and  benefit  the  com- 
mon enemy.  And  be  it  further  enacted, 
that  in  case  of  any  insurrection  within  this 
commonwealth,  or  the  same  shall  be  invaded 
by  the  enemy,  either  by  land  or  water,  that 
all  and  every  person  or  persons  within  the 
same,  who  shall  act  as  guides  to  or  spies 
for  them,  or  who  shall  furnish  the  enemy 
with  provisions  or  other  necessaries;  or  who 
shall  encourage  desertion  from  the  army; 
or  who  shall  dissuade  or  discourage  the 
militia  from  opposing  the  enemy,  or  who 
shall  give  intelligence,  aid,  or  comfort  t« 
the  enemy,  shall  and  they  are  hereby  de- 
clared to  be  subject  to  the  law  martial  as 
declared  by  Congress  on  the  20th  day  of  Sep- 
tember, 1776,  in  4th  article  of  the  6th  sec- 
tion, and  the  18th  and  19th  articles  of  the 
13th  section  of  the  continental  articles  of 
war.  And  that  for  the  trial  of  such  offend- 
ers, a  court-martial,  to  consist  of  not  fewer 
than  thirteen  commissioned  ofiicers,  one  of 
whom  shall  be  a  field  officer,  shall  be  called 
by  the  county  lieutenant  or  commanding 
officer  of  the  militia  in  the  county  where 
such  offense  shall  be  committed,  or  in  any 
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other  county  of  this  commonwealth,  where 
such  offender  may  be  found."  10  Hen.  Stat, 
at  L.  310. 

In  May,  1781,  while  Jefferson  was  govern- 
or, an  act  was  passed,  containing  this  pro- 
vision: "The  governor,  with  advice  of  the 
council,  is  also  hereby  empowered  to  appre- 
hend or  cause  to  be  apprehended  and  com- 
mitted to  close  confinement,  any  person  or 
persons  whatsoever,  whom  they  may  have 
just  cause  to  suspect  of  disaffection  to  the 
independence  of  the  United  States,  or  of  at- 
tachment to  their  enemies,  and  such  per- 
son or  persons  shall  not  be  set  at  liberty 
by  bail,  mainprize,  or  habeas  corpus."  10 
Hen.  Stat,  at  L.  414. 

To  say  there  cannot  be  a  trial  by  a  mili- 
tary commission  under  martial  rule  is  a 
contradiction  of  authority  everywhere. 
"Military  commissions  are  courts  organized 
under  the  international  law  of  war,  for  the 
trial  of  offenses  committed  during  war  by 
persons  not  in  the  land  or  naval  forces. 
In  the  United  States  their  jurisdiction  is 
confined  to  enemy  territory  occupied  by  an 
invading  army;  or  at  least  to  those  sec- 
tions of  the  country  which  are  properly 
subject  to  martial  law,  and  their  authority 
ceases  with  the  end  of  the  war."  40  CJyc. 
301.  **By  a  practice  dating  from  1847,  and 
renewed  and  firmly  established  during  the 
Civil  War,  military  commissions  have  be- 
come adopted  as  authorized  tribunals  in 
this  country  in  time  of  war.  They  are  sim- 
ply criminal  war  courts,  resorted  to  for 
the  reason  that  the  jurisdiction  of  courts- 
martial,  creatures  as  they  are  of  statute, 
is  restricted  by  law,  and  cannot  be  extended 
to  include  certain  classes  of  offenses  which 
in  war  would  go  unpunished  in  the  ab- 
sence of  a  provisional  forum  for  the  trial 
of  the  offenders.  Their  authority  is  de- 
rived from  the  law  of  war,  though  in  some 
cases  their  powers  have  been  added  to  by 
statute.  Their  competency  has  been  recog- 
nized not  only  in  acts  of  Congress,  but  in 
executive  proclamations,  in  rulings  of  the 
courts,  and  in  the  opinions  of  attorneys 
general.  During  the  Civil  War  they  were 
employed  in  several  thousand  cases;  more 
recently  they  were  resorted  to  \mder  the 
'reconstruction  act'  of  1867  [act  March  2, 
1867,  chap.  163,  14  Stat,  at  L.  428],  and  still 
later  one  of  these  courts  has  been  convened 
for  the  trial  of  Indians  as  offenders  against 
the  laws  of  war."  Digest  of  Opinions  of 
the  Judge  Advocate  General  of  the  Army 
by  Howland,  p.  1066.  **The  jurisdiction  oi 
a.  military  commission  is  derived  primarily 
and  mainly  from  the  law  of  war;  but  spe- 
cial autlioritv  has  in  some  cases  been  de- 
volved  upon  it  by  express  legislation,  as  has 
already  been  noticed.  Military  commis- 
sions are  authorized  by  the  laws  of  war  to 
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exercise  jurisdiction  over  two  classes  of  of- 
fenses, committed,  whether  by  civilians  or 
military  persons,  either  (1)  in  the  enemy's 
country  during  its  occupation  by  our  army, 
and  while  it  remains  under  military  govern- 
ment, or  (2)  in  the  locality  not  within  the 
enemy's  country,  or  necessarily  within  the 
theater  of  war,  in  which  martial  law  has 
been  established  by  competent  authority. 
The  classes  of  offenses  are  (1)  violation  of 
the  laws  of  war.  (2)  Civil  crimes  which, 
because  the  civil  authority  is  superseded  by 
the  military,  and  the  civil  courts  are  closed 
or  their  functions  suspended,  cannot  be 
taken  cognizance  of  by  the  ordinary  tri- 
bunal. In  other  words,  the  military  com- 
mission, besides  exercising,  under  the  laws 
of  war,  its  jurisdiction  of  offenses  peculiar 
to  war,  may  act  also  as  a  substitute  for  the 
time  for  the  regular  criminal  adjudication 
of  the  state  or  district."  Dig.  Opin.  Judge 
Adv.  Gen.  §  1680,  McClure.  "Of  the  ordinary 
crimes  taken  cognizance  of  under  similar 
circumstances  by  these  tribunals,  the  most 
frequent  were  homicides,  and  after  these, 
robbery,  aggravated  assault  and  battery, 
larceny,  receiving  stolen  property,  rape, 
arson,  burglary,  riot,  breach  of  the  peace, 
attempt  to  bribe  public  officers,  embezzle- 
ment and  misappropriation  of  public  money 
or  property,  defrauding  or  attempting  to 
defraud  the  United  States.  .  .  .  Not  un- 
frequently  the  crime,  as  charged  and  found, 
was  a  combination  of  the  two  species  of  of- 
fenses above  indicated.  As  in  the  case  of 
the  alleged  killing,  by  shooting  or  unwar- 
rantably harsh  treatment,  of  officers  or 
soldiers,  after  they  had  surrendered,  or 
while  they  were  held  in  confinement  as  pris* 
oners  of  war;  of  which  offenses  persons 
were  in  several  cases  during  the  Civil  War 
convicted  by  military  commissions  under 
the  charge  of  'murder,  in  violation  of  the 
laws  of  war.'"  Dig.  Opin.  J.  Adv.  Gen., 
Howland,  p.  1071.  See,  also,  McClure's  Dig. 
J.  Adv.  Gen.  Opin.  §§  1680,  1681,  1682,  1683, 
1684.  A  military  commission  may  sit  and 
act  in  a  community  in  which  the  civil 
courts  are  also  acting.  "From  the  jurisdic- 
tion, however,  of  military  commissions 
under  circumstances  above  indicated,  are 
properly  excepted  such  offenses  as  are  with- 
in the  legal  cognizance  of  the  ordinary  crim- 
inal courts,  when,  upon  the  establishing  of 
military  government  or  of  the  status  of 
martial  law,  such  courts  have  been,  by 
express  designation  or  in  fact,  left  in  full 
operation  and  possession  of  their  usual 
powers.  Thus,  during  the  considerable 
periods  of  the  war,  pending  which  the  Dis- 
trict of  Columbia  was  practically  placed 
under  a  mild  form  of  martial  law,  ordinary 
criminal  offenses  committed  therein  by 
civilians  or  military  persons,  of  which  there 
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was  not  expressly  veflted  by  statute  a  juris- 
diction in  military  courts  concurrent  with 
that  of  the  civil  tribunals,  were  in  general 
allowed  to  be  taken  cognizance  of  by  the 
latter,  the  same  being  at  no  time  seriously 
interrupted  in  the  exercise  of  their  judicial 
functions."  McClure's  Dig.  J.  Adv.  Gen. 
Opin.  §  1685. 

Though  a  military  commission  is  a  mili- 
tary court,  its  jurisdiction  is  not  confined 
to  military  persons.  It  extends  to  citi- 
zens as  well  as  soldiers.  That  citizens  may 
be  brought  within  the  exercise  of  their 
power  is  revealed  by  the  reason  for  their 
constitution.  Courts-martial  do  not  extend 
to  citizens.  As,  in  the  exercise  of  military 
government,  it  often  becomes  necessary  to 
rule,  govern,  and  punish  citizens,  and  the 
powers  of  courts-martial  established  by 
law,  not  oy  the  will  of  the  commander,  do 
not  reach  such  cases,  a  military  commis- 
sion to  deal  with  citizens  in  the  war  area 
is  necesssary.  The  general  orders  issued 
during  the  Civil  War  contained  nearly  150 
cases  of  women  who  were  tried  by  military 
commissions.  Dig.  J.  Adv.  Gen.,  Rowland, 
p.  1067,  note  6.  Of  course,  they  were  not 
soldiers,  or  in  any  way  included  in  the  land 
and  naval  forces  of  the  United  States  or 
the  militia. 

"Although  there  is  no  express  provision 
of  the  Constitution  or  acts  of  Congress  au- 
thorizing military  commissions,  yet  such 
commissions  are  tribunals  now  as  well 
known  and  recognized  in  the  laws  of  the 
United  States  as  the  court-martial.  They 
have  been  repeatedly  recognized  by  the  ex- 
ecutive, legislative,  and  judicial  depart- 
ments of  the  government  as  tribunals  for 
the  trial  of  military  offenses.  But  while 
military  commissions  are  thus  recognized, 
such  a  commission  is  not  a  court  within 
the  meaning  of  the  14th  section  of  the  ju- 
diciary act  of  1789  [act  Sept.  24,  1789,  chap. 
20,  1  Stat,  at  L.  81],  nor  is  the  authority 
exercised  by  it  judicial  in  the  sense  in  which 
judicial  power  is  granted  to  the  United 
States.  A  military  commission,  unlike  a 
court-martial,  is  exclusively  a  war  court; 
that  is,  it  may  legally  be  convened  and  as- 
sume jurisdiction  only  in  time  of  war  or 
of  martial  law  or  military  government 
when  the  civil  authority  is  suspended.  Its 
jurisdiction  is  ordinarily  limited  to  the 
theater  of  war  or  of  military  occupation. 
Its  jurisdiction  extends  to  persons  connected 
with  the  army  of  the  enemy,  acting  as  spies 
or  violating  the  rules  of  war;  to  the  in- 
habitants of  the  enemy's  country  held  by  an 
army  of  occupation;  to  the  inhabitants  of 
places  under  martial  law;  and  to  members 
of  the  army  of  the  United  States,  or  civil- 
ians serving  with  it  in  the  field,  who  have 
committed  offenses  not  within  the  jurisdic- 
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tion  of  a  court-martial.  The  offenses  cog- 
nizable by  such  a  tribunal  comprise  vio- 
lations of  the  laws  and  usages  of  war, 
breaches  of  military  orders  or  regulations 
not  within  the  jurisdiction  of  courts-maxtial, 
and  criminal  offenses  cognizable  by  the 
ordinary  criminal  courts,  and  which  would 
be  tried  by  such  courts  if  unobstructed  in 
the  exercise  of  their  jurisdiction."  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  660,  661.  ''Mili- 
tary commissions  are  courts  organized  under 
the  international  law  of  war  for  the  trial 
of  offenses  committed  during  war  by  per- 
sons not  in  the  land  or  naval  forces.  In 
the  United  States  their  jurisdiction  is  con- 
fined to  enemy  territory  occupied  by  an  in- 
vading army,  or  at  least  to  those  sections 
of  the  country  which  are  properly  subject 
to  martial  law."    40  Cyc.  391. 

Against  such  judicial  construction  and 
declarations  of  power,  the  speculations  of 
lawyers  and  publicists,  when  in  conflict  with 
them,  avail  nothing;  but,  as  we  endeavored 
to  show,  in  the  opinion  in  the  former  cases, 
there  is  no  such  conflict;  or,  at  least,  very 
little.  We  repeat  that  Judge  Advocate  Gen- 
eral Leiber  and  Prof.  Bal  Ian  tine,  relied  upon 
as  such  authority,  in  their  two  articles  re- 
ferred to  in  the  decision  in  the  Nance  and 
Mays  Cases,  clearly  mark  the  distinction 
between  executive  power  in  the  area  of  mili- 
tary operation  and  in  pacific  territory.  Of 
the  case  of  Luther  v.  Borden,  7  How.  1,  12 
L.  ed.  581,  cited  as  authority  in  the  Meyer 
Case,  212  U.  S.  78,  63  L.  ed.  410,  29  Sup.  a 
Rep.  235,  as  late  as  the  year  1908,  for 
power  in  the  executive  of  a  state  to  declare 
a  state  of  war  and  thereby  set  aside  ju- 
dicial power.  General  Leiber  said:  ''When 
the  legislature  of  Rhode  Island  made  use  of 
it  in  1842  it  was  probably  intended  to  have 
no  more  definite  meaning  than  that  the 
militia  of  the  state  was  to  use  its  military 
power  to  suppress  the  enemies  of  the  state. 
It  was  an  authorization  to  do  what  was 
done  when  the  military  officer  broke  into 
the  house  of  one  of  the  enemies  of  the  state 
in  order  to  arrest  him.  He  was  a  public 
enemy  against  whom  the  military  power 
had  been  called  out.  It  is  evident  that  this 
is  not  the  kind  of  martial  law  which  we 
have  been  discussing."  The  purpose  of  his 
article  was  to  define  the  powers  of  the  ex- 
ecutive in  the  use  of  the  military  forces 
outside  of  the  war  zone  and  in  territory 
considered  loyal,  as  contra- distinguished 
from  the  territory  of  the  public  enemy. 
Prof.  Ballantine,  after  having  discussed  the 
subject  of  such  power  **In  Time  of  Peace," 
and  endeavored  to  define  its  limits,  passes 
to  the  second  division  of  his  article,  execu- 
tive power  "In  Time  of  War,"  and  then  pro- 
ceeds as  follows:  "The  question  remains 
whether  we  may  have  Federal  martial  law 
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by  virtue  of  the  *War  Power*  during  in- 
vasion or  insurrrection  in  domestic  terri- 
tory. In  war  the  enemy,  be  he  a  foreign 
one  or  a  rebel  to  whom  the  status  of  bellig- 
erent has  been  given,  has  no  legal  rights 
which  the  invader  must  respect  except  those 
which  international  law  recognizes.  When 
a  civil  contest  becomes  a  public  war,  all 
persons  living  within  hostile  limits  become 
^pso  facto  enemies  by  their  residence  in 
enemy  territory.  An  army  in  the  enemy's 
country  is  thus  governed  by  the  laws  of 
war,  and  officers  and  soldiers  are  responsi- 
ble only  to  their  own  government."  Hav- 
ing said  this,  he  immediately  returned  to 
the  status  of  citizens  in  domestic  territory 
outside  of  the  rebellious  area,  saying:  "But 
in  domestic  territory  the  status  of  the 
army  is  entirely  different.  The  civil  rights 
of  citizens  are  not  suspended,  but  remain 
the  same  as  in  peace,  both  in  districts  near 
to  and  remote  from  the  theater  of  actual 
warfare."  Observe  that  he  does  not  say 
"remain  the  same  in  the  theater  of  actual 
warfare."  His  next  observation  is  that  "the 
occurrence  of  hostilities  does  not  vary  the 
position  of  the  citizen,  or  deprive  him  of 
the  protection  of  the  Constitution,  unless 
the  army  is  in  the  position  of  a  foreign  in- 
vader, and  the  country  is  ruled  from  with- 
out, acquiring  the  status  of  enemy  terri- 
tory." Then  he  cites  Dow  v.  Johnson,  100 
U.  S.  158,  25  L.  ed.  632.  He  is  still  talking 
of  the  rights  of  citizens  outside  of  the  war 
zone,  but  Dow  v.  Johnson  expressly  decides 
that  the  rebellious  territory  is  enemy  terri- 
tory and  subject  to  military  rule.  Obvious- 
ly he  cites  this  only  as  marking  the  differ- 
ence between  executive  power  in  the  theater 
of  war  in  an  instance  of  rebellion,  and  ex- 
ecutive power  in  the  same  country,  outside 
of  the  theater  of  war.  His  criticism  of 
the  admission  in  Ex  parte  Milligan  that, 
in  time  of  war,  there  may  be  occasions 
when  martial  law  can  be  properly  applied, 
and  of  the  decision  of  the  English  Privy 
Council,  in  a  recent  case,  Ex  parte  Marais 
[  (1902)  A.  C.  109,  71  L.  J.  P.  C.  N.  S.  42, 
60  Week.  Rep.  273,  85  t.  T.  N.  S.  734,  18 
Times  L.  R.  185],  is  not  authority  against 
the  position  here  taken.  In  this,  he  states 
what  he  thinks  ought  to  be  the  law,  but 
admits  that  it  is  not  the  law.  Thus  he 
says  Ex  parte  Milligan  declares  that  mili- 
tary authority  of  necessity  supersedes  the 
civil  authority  in  foreign  invasion  or  civil 
war  on  the  theater  of  active  military  oper- 
ations; and  also  that,  in  the  late  British- 
Boer  War,  the  English  Privy  Council  ren- 
dered a  decision,  holding  the  fact  that  some 
tribunals  had  been  permitted  to  pursue 
their  ordinary  course  was  not  conclusive 
that  war  was  not  raging. 

For  his  position,  in  so  far  as   it  seems 
45  L.R.A.(N.S.) 


to  conflict  with  the  admitted  authority 
against  it,  he  cites  Mitchell  v.  Harmony, 
13  How.  115,  14  L.  ed.  75.  That  was  an  ac- 
tion for  a  wrong  done  by  a  military  officer 
in  the  exercise  of  military  power  and  au- 
thority in  foreign  territory,  Mexico,  in  time 
of  actual  war.  The  action  was  brought 
long  after  the  war  had  closed,  and  in  the 
courts  of  the  United  States,  and  the  decision 
asserts  no  more  than  that  military  officers 
are  liable  for  wrongs  done  in  the  exercise 
of  military  power,  and  that  they  are  gov- 
erned and  limited  in  respect  to  the  acts 
they  may  do  by  the  usages  of  war  as  under- 
stood in  international  law.  The  case  is  no 
authority  for  the  position  that  the  courts 
may  supersede  or  arrest  the  executive  arm 
of  the  government  while  engaged  in  the 
conduct  of  a  war  of  invasion  or  the  sup- 
pression of  an  insurrection  or  rebellion,  and 
here  again  it  would  be  unjust  to  him  to 
read  his  criticism  of  the  Milligan  Case  as 
the  assertion  of  such  a  claim.  He  means 
no  more  than  that,  on  the  theater  of  war, 
power  cannot  be  exercised  beyond  that  al- 
lowed by  the  usages  of  civilized  warfare, 
and  that,  after  the  return  of  the  army 
from  its  foreign  war,  or  the  restoration  of 
peace,  an  officer  acting  in  violation  thereof 
may  be  civilly  or  criminally  liable.  He 
neither  says  nor  intimates,  nor  does  his 
language  imply,  that  the  civil  courts  may 
give  redress  in  any  form,  or  exercise  any 
power,  in  the  enemy  country,  and  Dow  v. 
Johnson,  cited  by  him,  expressly  denies  any 
such  power  in  any  court  of  any  country. 

Stating  in  his  conclusion  what  the  law 
is,  not  what  he  thinks  it  ought  to  be,  he 
says:  "Where  the  army  is  not  invading 
enemy  territory  of  a  recognized  belligerent, 
but  is  in  its  own  territory,  the  military  au- 
thorities remain  liable  to  be  called  to  ac- 
count either  in  habeas  corpus  or  any  other 
judicial  proceeding  for  excess  of  authority 
toward  citizens,  no  matter  whether  it  oc- 
curred in  propinquity  to  the  field  of  actual 
hostilities  or  while  the  courts  were  closed, 
or  after  a  proclamation  of  martial  law." 
"Propinquity"  means  not  in  the  field  of  ac- 
tual hostilities,  but  nearness  to  it  or  in  the 
neighborhood  of  it;  and  his  stated  premise 
to  the  conclusion  is,  "Where  the  army  is 
not  invading  enemy  territory  of  a  recog- 
nized belligerent."  In  seeking  his  meaning, 
we  cannot  cut  this  out.  To  do  so  would  be 
unjust  to  him.  It  would  make  him  say 
what  he  neither  says  nor  means.  [12  Col- 
umbia L.  Rev.  535.] 

In  support  of  the  denial  of  the  existence 
of  executive  power,  admitted  and  asserted 
by  the  foregoing  authorities,  numerous  in- 
applicable-decisions are  cited,  some  of  which 
were  analyzed  and  explained  in  the  opinion 
in  the  Nance  and  Mays  Cases.  The  Milligan 
66 
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Case,  4  Wall.  2,  18  L.  ed.  281,  involved  the 
rights  of  a  man  residing  and  arrested  in  a 
state  and  county  in  which  there  was  no  war 
and  had  not  been,  and  in  which  the  courts 
were  not  only  sitting,  but  absolutely  unob- 
structed in  the  exercise  of  their  powers. 
In  his  argument  in  that  case,  Mr.  Garfield 
marked  the  distinction  between  the  sections, 
the  war  area  and  in  the  pacific  domain. 
After  having  shown  what  provision  Con- 
gress had  made  for  arrest,  detention,  and 
trial  of  disloyal  people  found  in  pacific  terri- 
tory, he  said:  ''But  Congress  did  far  more 
than  to  provide  for  a  case  like  this. 
Throughout  the  eleven  rebellious  states,  it 
clothed  the  military  department  with  su- 
preme power  and  authority.  State  Consti- 
tutions and  laws,  the  decrees  and  edicts  of 
courts,  were  all  superseded  by  the  laws  of 
war."  If  the  Constitution  of  the  United 
States  forbade  supremacy  of  the  military 
over  the  civil  power,  in  every  part  of  the 
national  dominion,  no  matter  what  its  con- 
dition, and  thus  effectually  precluded  su- 
premacy of  military  power,  as  is  oontendc^l, 
the  Congress  of  the  United  States  could 
not  have  done  what  Mr.  Garfield  said  it 
did  in  the  eleven  rebellious  states.  Congress 
can  no  more  override  the  Constitution  than 
the  President  can.  He  admits  that  such 
executive  power  was  exercised  in  those 
states,  and  then,  showing  the  state  of  In- 
diana to  have  been  pacific  territory,  lying 
wholly  outside  of  the  theater  of  war,  he 
denied  the  existence  of  any  act  of  Congress 
authorizing  a  trial,  by  a  military  commis- 
sion, of  a  citizen,  residing  and  arrested  out- 
side of  the  war  area.  Moreover,  the  entire 
Supreme  Court,  its  dissenting  justices  as 
well  as  the  others,  declared  that  Congress 
had  not  authorized  the  application  of  mar- 
tial law  to  a  state  like  that  of  Indiana, 
nor  attempted  to  do  so.  Chief  Justice 
Chase,  for  the  minority  of  the  court,  said: 
"We  have  confined  ourselves  to  the  ques- 
tion of  power.  It  was  for  Congress  to  de- 
termine the  question  of  expediency.  And 
Congress  did  determine  it.  That  body  did 
not  see  fit  to  authorize  trials  by  military 
commission  in  Indiana,  but  by  the  strongest 
implication  prohibited  them."  Mr.  Justice 
Davis,  delivering  the  majority  opinion, 
said:  "It  is  not  pretended  that  the  com- 
mission was  a  court  ordained  and  estab- 
lished by  Congress.  .  .  .  But  it  is  said 
that  the  jurisdiction  is  complete  under  the 
*law8  and  usages  of  war.'  .  *  .  .  They  can 
never  be  applied  to  citizens  in  states  which 
have  upheld  the  authority  of  the  govern- 
ment, and  where  the  courts  are  open  and 
their  process  unobstructed."  As  Indiana 
was  not  in  a  state  of  actual  war,  nor  under 
a  military  government  by  proclamation,  au- 
thorized by  Congress,  it  is  clear  that  ihe 
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Milligan  Case  is  no  authority  against   the 
exercise    of    executive     power    in    territory 
legally  declared   to  be  in  a  state  of    wax. 
Re  Kemp,  16  Wis.  382,  is  governed  by  ex- 
actly the  same  principles.    So  is  EIx  p&rte 
Merryman,  Taney,  246,  Fed.  Cas.  No.  9,487. 
Ex  parte  Henderson,  Fed.  Cas.  No.  6,349,  in- 
volves the  question  whether  a  mere  contract- 
or  to  furnish   supplies  to  the  government 
for  the  use  of  the  military  service  sh&ll  be 
tried  by  court-martial.    It  is  not  contended 
that  any  of  the  elements  justifying  substi- 
tution of  the  military  for  civil  government 
were  present.    Hence  the  case  has  no  possi- 
ble application  to  the  question  here  under 
consideration.      The    nature    of    the    £gan 
Case,  5  Blatchf.  319,  Fed.  Cas.  No.  4,303,  ap- 
pears from  the  statement  found  in  the  sylla- 
bus: ''Where  a  person  was  tried  by  a  mili- 
tary commission,  in  South  Carolina,  in  No- 
vember,  1865,  for  a  murder  committed   in 
September,   1865,  and     was    convicted   and 
sentenced  to  imprisonment  for  life  in   the 
penitentiary  at  Albany,  New  York,  hostili- 
ties having  terminated,  and  the  rebel  army 
having    surrendered    to    the    authorities    of 
the  United  States  some  seven  months   be- 
fore   the   trial,  held,   on   a   habeas   corpus, 
that   the   prisoner   was  entitled   to   be   dis- 
charged on  the  ground  that  the  conviction 
was  illegal,  for  want  of  jurisdiction  in  the 
tribunal."      In    the    opinion    of    the    court, 
there  was  not,  at  the  time  of  the  trial  and 
conviction,  a  state  of  war  in  the  community 
in  which  it  occurred.    Johnson  v.  Jones.  44 
111.  143,  92  Am.  Dec.  159,  as  regards  the  sit- 
uation of  the  prisoner,  was  like  that  of  the 
Milligan  Case.     He  had  been  arrested   and 
resided  in  pacific  territory.     In  Johnson  v. 
Duncan,  3  Mart.  (La.)  530,  6  Am.  Dec.  675. 
the  validity  of  a   proclamation  of  martial 
law   was  denied   on  the  ground  of  lack  of 
authority  in  the  commanding  officer  to  pro- 
claim it;  Congress  not  having  conferred  it. 
The  principle  of  that  case  is  the  same  as 
that  of  the  Merryman  Case.     Ela  v.  Smith, 
6  Qray,  121,  66  Am.  Dec.  356,  did  not  arise 
in  a  state  of  war  nor  under  a  proclamation 
thereof.    The  mayor  of  a  city  merely  called 
upon  the  volunteer  militia  to  assist  him  in 
executing  the  civil  law.     Whether,  in  case  • 
of  a  rebellion  or  insurrection,  the  governor 
of  a  state  may  use  the  military  power  for 
its   suppression,   and,   in   doing   so,   tempo- 
rarily substitutes  military  law  or  rule  for 
the  civil  law,  is  neither  discussed  nor  ad- 
verted  to  in   the  opinion. 

It  is  true  that,  in  Tucker  on  Constitu- 
tions, the  exposition  of  this  doctrine  by  the 
Supreme  Court  of  the  United  States  is  criti- 
cized; but  the  author  admits  the  inter- 
pretation is  at  variance  with  his  views 
Speaking  of  certain  cases  in  which  the  couit 
announced   its  conclusion,  at  page  639,  h« 


1913. 


Ex  PARTE  JONES. 


1043 


says:  "It  is  therefore  pertinent  to  observe, 
in  respect  to  them,  that  they  overthrew 
existing  republican  forma  of  government  in 
every  state  of  the  Confederacy,  and  that 
government  in  Virginia  which  Congress  and 
the  PreBident  had  recognized  in  the  act  di- 
viding the  state  of  Virginia,  which  had 
resulted  in  the  admission  of  West  Vir- 
ginia to  the  Union;  and  the  government 
of  Virginia,  thus  recognized,  was  put  in  pos- 
session of  power  at  the  city  of  Richmond 
after  the  war  as  the  lawful  government  of 
Virginia.  The  reconstruction  laws  over- 
threw that  government  which  Congress  it- 
self had  set  up,  and  substituted  a  military 
government  with  the  judicial  power  subject 
to  its  control.  Military  commissions  were 
inaugurated  for  the  trial  of  citizens  in 
other  states,  and  conventions  were  called 
under  regulations  prescribed  for  suflfrage  by 
Congress,  and  new  Constitutions  were 
adopted  and  new  forms  of  government  es- 
tablished. It  is  hardly  a  question  that 
these  laws,  which  overthrew  the  form  of 
government  established  by  the  state,  and 
refused  to  restore  it  as  the  legitimate  form 
of  government,  and  set  up  a  military 
despotism  in  its  place,  were  not  a  guaranty 
of  a  republican  form  of  government  to  the 
states,  but  guaranteed  the  overthrow  of 
all  republican  forms  of  government  and  the 
adoption  of  a  Constitution  against  the  will 
of  its  people,  and  under  the  dictation  of 
military  power."  This  criticism  necessa- 
rily admits  all  that  is  claimed  in  this  opin- 
ign  as  to  the  construction  of  the  Federal 
Constitution  by  the  Supreme  Court  of  the 
United  States;  namely,  that,  in  belligerent 
territory.  Congress  had  the  power,  in  effect- 
ing a  restoration  of  the  constitutional  guar- 
anties, to  set  up  provisionally  such  a 
government  as,  in  their  opinion,  would 
ultimately  bring  about  that  result.  It  is 
testimony  to  the  existence  of  the  law  by 
one  who  challenges  its  soundness. 

Willoughby  on  the  Constitution,  vol.  2, 
at  §§  726  and  727,  in  speaking  of  the  use 
of  the  militarv  under  the  control  and  direc- 
tion  of  civil  officers  in  the  enforcement  of 
a  civil  law,  citing  Ela  v.  Smith,  supra,  denies 
that  such  use  of  the  military  forces  consti- 
tutes martial  rule  of  military  government, 
and  in  this  may  be  correct.  At  §§  728, 
729.  730,  731,  and  732,  he  discusses  martial 
law  and  military  government.  Here  he 
criticizes  the  opinion  of  Chief  Justice  Taney 
in  Luther  v.  Borden,  and  adopts  the  views 
of  Justice  Woodbury  in  a  dissenting  opin- 
ion. His  criticism  of  the  majority  opinion 
necessarily  admits  conflict  between  his  per- 
sonal view  and  that  of  the  court,  in  which 
case,  of  course,  the  opinion  of  the  court 
prevails  and  must  be  regarded  as  law.  He 
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also  finds  fault  with  the  opinion  of  Mr.  Jus- 
tice Holmes  in  the  case  of  Moyer  v.  Pea- 
body,  212  U.  S.  78,  53  L.  ed.  410,  29  Sup. 
Ct.  Rep.  235;  but  here  again  the  views 
of  the  court  must  prevail.  Speaking  of 
martial  law  in  time  of  war,  at  §  732,  he 
says:  "It  has  already  been  learned  that  in 
war  the  enemy,  be  he  a  foreign  one,  or  a 
rebel  to  whom  the  status  of  belligerent  has 
been  given,  has  no  legal  rights  which  those 
opposed  to  him  must  respect.  When  a  civil 
contest  becomes  a  public  war,  all  persons 
living  within  limits  declared  to  be  hostile 
become  ipso  facto  enemies,  and  subject  to 
treatment  as  such.  .  .  .  Upon  the  ac- 
tual scene  of  war,  there  is  no  question  but 
that,  for  the  time  being,  the  military  au- 
thorities are  supreme,  and  that  these  may 
do  whatever  may  be  necessary  in  order  that 
the  military  operations  which  are  being 
pursued  may  succeed.  Here  martial  law 
becomes  indistinguishable  from  military 
government.  .  .  .  The  necessities  being 
great  and  extraordinary,  the  executive  and 
administrative,  that  is  to  say,  the  military, 
action  that  will  be  justified,  is  correspond- 
ingly extensive."  In  §  733,  he  deals  with 
the  rights  and  powers  of  the  executive  and 
of  citizens  in  time  of  war,  but  outside  of 
the  war  area.  Here  he  classes  the  Milligan 
Case  as  we  do.  Under  this  head,  he  says: 
"Under  the  stress  of  military  exigency, 
upon  the  actual  theater  of  war  such  civil 
guaranties  as  the  writ  of  habeas  corpus, 
immunity  from  search  and  seizure,  etc., 
may,  of  course,  be  suspended.  As  to  this 
there  is  no  question.  There  is,  however,  a 
serious  question  whether,  when  war  exists, 
these  rights  may,  by  legislative  act  or 
executive  proclamation,  be  suspended  in  re- 
gions more  or  less  remote  from  active  hos- 
tilities. This  question  was  raised  and  care- 
fully considered  in  the  famous  Milligan 
Case,  in  which  the  Supreme  Court  was  called 
upon  to  pass  upon  the  authority  of  a  mili- 
tary commission,  during  the  Civil  War,  to 
try  and  sentence,  upon  the  charge  of  con- 
spiracy against  the  United  States  govern- 
ment, one  Milligan,  who  was  not  a  resident 
of  one  of  the  rebellious  states,  nor  a  pris- 
oner of  war,  nor  ever  in  the  military 
or  naval  service  of  the  United  States,  but 
was  at  the  time  of  his  arrest  a  citizen  of 
the  state  of  Indiana,  in  which  state  no 
hostile  military  operations  were  then  be- 
ing conducted." 

As  the  government  of  the  United  States 
is  one  of  enumerated  powers,  the  10th 
Amendment  to  the  Constitution,  declaring 
that  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people," 
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it  was  perhaps  more  difficult  to  find  author- 
ity in  the  President  of  the  United  States 
and  in  the  Congress  thereof  to  suppress  a 
rebellion,  and,  in  the  exercise  thereof,  the 
power  to  establish  military  government  and 
administer  martial  law,  than  it  is  to  find 
the  same  power  in  the  executive  of  a  state, 
to  which  there  is  reserved  all  power  not 
delegated  to  the  national  government  nor 
prohibited  to  the  states.  The  Federal  Con- 
stitution makes  the  President  Commander 
in  Chief  of  the  Army  and  Navy  and  of  the 
militia  of  the  states,  when  called  into  serv- 
ice, but  he  is  not  authorized  by  express 
terms  to  use  the  Army  and  Navy  or  militia, 
at  his  own  volition,  to  suppress  an  insur- 
rection or  repel  an  invasion.  That  power  is 
conferred  upon  Congress,  but  in  the  most 
general  terms.  By  clause  15  of  §  8  of  article 
1,  Congress  is  authorized  ''to  provide  for 
calling  forth  the  militia  to  execute  the 
laws  of  the  Union,  suppress  insurrections 
and  repel  invasions."  By  clause  11  of  the 
same  section,  it  is  authorized  "to  declare 
war,  grant  letters  of  marque  and  reprisal, 
and  make  rules  concerning  captures  on  land 
and  water."  In  conferring  these  powers 
upon  Congress,  the  imposition  of  restraint 
and  limitation  upon  the  exercise  thereof 
were  carefully  avoided,  to  the  end  that  the 
power  might  be  exercised  efficiently.  It  is 
apparent  that,  in  defending  its  life  against 
a  foreign  or  domestic  foe,  the  government 
must  be  left  much  in  the  situation  of  an 
individual  in  the  exercise  of  the  right  of 
self-defense.  On  this  subject  Alexander 
Hamilton  said:  "The  circumstances  that  en- 
danger the  safety  of  nations  arc  infinite, 
and  for  this  reason  no  constitutional 
shackles  can  wisely  be  imposed  on  the 
power  to  which  the  care  of  it  is  committed. 
.  .  .  This  is  one  of  those  truths  which 
to  a  correct  and  unprejudiced  mind  car- 
ries its  own  evidence  along  with  it,  and 
may  be  obscured,  but  cannot  be  made  plain- 
er by  argument  or  reasoning.  .  .  .  The 
means  ought  to  be  proportioned  to  the  end; 
the  persons  from  whose  agency  the  attain- 
ment of  any  end  is  expected  ought  to  pos- 
sess the  means  by  which  it  is  to  be  at- 
tained." Federalist  No.  23.  Mr.  Madison 
expressed  the  same  idea  in  the  following 
terms:  "It  is  vain  to  impose  constitutional 
barriers  to  the  impulse  of  self-preservation. 
It  is  worse  than  in  vain,  because  it  plants 
in  the  Constitution  itself  necessary  usurpa- 
tions of  power."  Id.  No.  41.  Likewise,  John 
Adams,  speaking  long  after  the  formation 
of  the  Constitution,  said:  "All  the  powers 
incident  to  war  are,  by  necessary  implica- 
tion, conferred  upon  the  government  of  the 
United  States.  Tliere  are,  then,  in  the  au- 
thority of  Congress  and  of  the  Executive, 
two  classes  of  powers,  altogether  different 
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in  their  nature  and  often  Ineompatible 
with  each  other, — ^the  war  power  and  the 
peace  power.  The  peace  power  is  limited 
by  regulations  and  restricted  by  provisions 
prescribed  within  the  Constitution  itself. 
The  war  power  is  limited  only  by  the  laws 
and  usages  of  nations.  This  power  is  tre- 
mendous; it  is  strictly  constitutional;  but 
it  breaks  down  every  barrier  so  anxiously 
erected  for  the  protection  of  liberty,  of 
property,  and  of  life."  Thus,  in  the  spirit 
of  the  framers  of  the  Constitution,  the  Su- 
preme Court  of  the  United  States  spoke 
long  years  after  those  who  had  formed  it 
had  passed  away.  They  died  before  the  an- 
ticipated exigency  arose,  but,  when  it  came, 
the  administrators  of  government,  includ- 
ing the  judicial  branch  thereof,  had  no  diffi- 
culty in  finding,  in  the  Constitution,  the 
war  power  in  all  its  might  and  strength, 
notwithstanding  the  express  guaranties  of 
life,  liberty,  and  property,  trial  by  jury, 
and  others,  insisted  upon  now  as  preclud- 
ing the  existence  of  such  implied  power.  It 
included  suspension  and  overthrow  of  the 
civil  power  in  the  war  zone,  courts  or  no 
courts,  ignored  the  constitutional  guaran- 
ties, subordinated  private  right  to  the  exi- 
gencies of  the  occasion,  justified  the  ar- 
rest and  imprisonment  of  citizens,  and 
substituted  military  commissions  for  con- 
stitutional civil  courts,  with  power  to  try. 
convict,  and  punish  citizens  for  offenses 
of  all  kinds. 

Since  the  Federal  Constitution  has  not 
inhibited  military  government  on  the  the- 
ater of  warfare  in  which  the  military 
power  of  the  Federal  government  is  en- 
gaged, such  government  being,  by  necessary 
implication,  contemplated  and  authorized 
by  the  Constitution  itself,  under  such  cir- 
cumstances, no  reason  is  perceived,  nor 
has  any  been  advanced  in  the  argument 
of  this  case  or  any  other,  why  military 
government  in  a  state,  justifiable  upon  the 
same  ground  of  necessity,  and  by  implica- 
tion authorized  by  the  state  Constitution, 
should  be  regarded  as  a  violation  of  the 
Federal  Constitution.  On  the  contrary, 
the  Federal  Supreme  Court  has  itself^  on 
more  than  one  occasion,  declared  such  state 
action  not  to  be  a  violation  of  the  national 
Constitution,  nor  of  the  guaranties  of  due 
process  of  law,  trial  by  jury  and  the  equal 
protection  of  the  laws.  Such  is  the  effect 
of  the  decision  in  Moyer  v.  Peabody,  212 
U.  S.  78,  53  L.  ed.  410,  29  Sup.  Ct  Rep. 
235,  saying:  "Public  danger  warrants  the 
substitution  of  executive  process  for  judi- 
cfal  process."  The  substitution,  referred 
to  and  held  good  in  that  case,  was  by  the 
executive  of  a  state  under  a  state  Consti- 
tution. In  that  case,  Luther  v.  Borden,  7 
How.  1,  12  L.  ed.  681.  in  which  Chief  Jus- 
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tice  Taney  asserted  the  power  of  a  state 
to  declare  war,  in  the  suppression  of  an 
insurrection,  and  for  the  establishment  and 
maintenance  of  its  authority,  was  cited 
with  approval.  Holding  the  prisoner  not 
entitled  to  his  discharge  on  a  writ  of  ha- 
beas corpus,  the  supreme  court  of  Colorado 
said:  "In  reaching  this  conclusion  we  are 
not  unmindful  of  the  argument  that  a  great 
power  is  recognized  as  being'  lodged  with 
the  chief  executive,  which  might  be  un- 
lawfully exercised.  That  such  power  may 
be  abused  is  no  good  reason  why  it  should 
be  denied.  The  question  simply  is.  Does  it 
exist?  If  so,  then  the  governor  cannot  be 
deprived  of  its  exercise.  The  prime  idea 
of  government  is  that  power  must  be  lodged 
somewhere  for  the  protection  of  the  com- 
monwealth. For  this  purpose  laws  are 
enacted  and  the  authority  to  execute  them 
must  exist,  for  they  are  of  no  effect  unless 
they  are  enforced.  Neither  is  power  of  any 
avail  unless  it  is  exercised.  Appeals  of  a 
possible  abuse  of  power  are  often  made  in 
public  debate.  They  are  addressed  to  pop- 
ular fears  and  prejudices,  and  often  given 
weight  in  the  public  mind  to  which  they 
are  not  entitled.  Every  government  neces- 
sarily includes  a  grant  of  power  lodged 
somewhere.  It  would  be  imbecile  without 
it."  Re  Moyer,  35  Colo.  159,  169,  12  L.II.A. 
(N.8.)  979,  117  Am.  St.  Eep.  189,  86  Pac. 
190,  194.  This  declaration  of  power  by  a 
state  court  was  sustained  by  the  Supreme 
Court  of  the  United  States.  In  Luther  v. 
Borden,  supra.  Chief  Justice  Taney  said: 
"And,  unquestionably,  a  state  may  use  its 
military  power  to  put  down  an  armed  in- 
surrection too  strong  to  be  controlled  by 
the  civil  authority.  The  power  is  essential 
to  the  existence  of  every  government,  es- 
sential to  the  preservation  of  order  and 
free  institutions,  and  is  as  necessary  to 
the  states  of  this  Union  as  to  any  other 
government.  The  state  itself  must  deter- 
mine what  degree  of  force  the  crisis  de- 
mands." He  then  said,  in  substance,  that, 
if  the  government  of  Rhode  Island  had  made 
a  declaration  of  martial  law,  there  was  "no 
ground  upon  which"  the  "court  could  ques- 
tion its  authority."  Proceeding,  he  fur- 
ther observed:  "It  was  a  state  of  war, 
and  the  established  government  resorted 
to  the  rights  and  usages  of  war  to  maintain 
itself  and  to  overcome  the  unlawful  oppo- 
sition." This  proposition  the  court  ap- 
proved and  applied  in  Moyer  v.  Peabody, 
cited.  Argument  against  so  plain  a  declar- 
ation is  necessarily  futile. 

In  the  main,  state  Constitutions  are 
framed  on  the  plan  of  that  of  the  Federal 
government,  and  all  of  them  contain  in 
some  form  the  same  power,  right  of  self- 
preservation,  as  that  preserved  by  the  Fed- 
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eral  Constitution.  By  it,  the  power  is 
vested  in  Congress  for  execution  by  the 
President.  In  most  of  the  state.  Constitu- 
tions, it  is  vested  in  the  governor  for  some 
reason,  possibly  because  the  exercise  there- 
of in  a  state  is  considered  a  matter  of  less 
consequence  than  by  the  Federal  govern- 
ment, for  the  reason  that  no  despotic  or 
arbitrary  government  can  be  permanently 
established  in  any  state,  since  the  Federal 
Constitution  guarantees  to  every  state  a 
republican  form  of  government,  and  any  at- 
tempt by  any  governor  to  establish  him- 
self as  a  dictator  in  a  state  would  be 
promptly  thwarted  by  the  exercise  of  the 
powers  of  the  Federal  government.  Hence 
there  is  less  danger  intrusting  such 
power  to  a  state  governor  than  there  would 
be  in  intrusting  it  to  a  president.  Other 
reasons  may  be  found  in  a  desire  to  avoid 
the  expense  incident  to  the  convening  of 
the  legislature  to  confer  upon  the  governor 
the  power  to  suppress  an  insurrection  or 
repel  an  invasion.  Whatever  the  reason  for 
it,  this  difference  exists,  and  the  power 
vested  in  the  governor  of  this  state  by  the 
terms  of  the  Constitution  is  the  same,  re- 
garding the  maintenance  of  a  state  gov- 
ernment, as  that  vested  in  Congress  by  the 
Federal  Constitution,  regarding  the  main- 
tenance of  the  national  government.  In- 
deed, it  is  vested  by  the  use  of  the  same 
general  terms.  In  the  Nance  and  Mays 
Cases,  we  said  an  express  grant  of  power 
to  use  the  military  forces  to  suppress  in- 
surrection or  repel  invasion  was  a  grant  of 
power  to  suppress  insurrection  in  the  man- 
ner in  which  that  has  usually  been  done  in 
other  states,  countries,  and  times.  So  says 
the  Federal  Supreme  Court  of  such  terms 
used  in  the  Constitution  of  Colorado.  In 
Moyer  v.  Peabody,  Mr.  Justice  Holmes  said ; 
"That  means  that  he  shall  make  the  ordi- 
nary use  of  the  soldiers  to  that  end.'' 

Though  harsh  and  obviously  at  variance 
with  the  spirit  of  our  institutions,  under 
normal  conditions,  this  principle  finds  its 
counterpart  in  a  general  principle  of  the 
law,  applicable  to  lesser  matters  than  the 
preservation  of  the  government  or  the  main- 
tenance of  the  laws  of  a  state.  It  is,  in- 
deed, unfortunate  that  men's  lives  should 
be  sacrificed  and  inconveniences  and  hard- 
ships imposed,  in  the  exercise  of  such  power, 
upon  noncombatants,  but  this  is  not  the 
only  instance  in  which  the  common  law 
recognizes  the  same  principle.  If  a  citi- 
zen is  assailed  by  another  with  felonious 
intent,  he  may  defend  himself,  to  the  extent 
of  taking  the  life  of  the  assailant,  and  the 
act  is  justifiable.  Any  citizen  is  authorized 
by  the  common  law  to  take  upon  himself, 
if  the  occasion  justifies  it,  the  vindication 
of  the  law  and  take  the  life  of  anotiicr  to 
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prevent  him  from  committing  r  felony. 
Here  a  private  citizen  is  authorized  to  ex- 
ercise power  the  same  in  character  and 
kind,  to  save  another  individual  or  his  prop- 
erty, as  that  vested  in  the  governor  of  the 
state.  As  the  law  admittedlv  authorizes 
any  citizen,  no  matter  what  his  character 
or  station  in  life  or  the  degree  of  his  in- 
telligence, to  take  life  to  prevent  the  com- 
mission of  a  felony,  is  it  inconsistent  to 
say  the  governor  of  a  state,  as  the  chief 
conservator  of  the  peace,  selected  as  such 
for  his  superior  wisdom,  character,  and  in- 
telligence, may  exercise  the  same  kind  of 
power  for  the  accomplishment  of  a  higher 
purpose?  Officers  of  the  law,  such  as  con- 
stables and  sheriffs,  in  the  execution  of 
process  for  arrest  and  imprisonment,  may 
oppose  resistance,  using  such  force  as  is 
necessary,  even  to  the  taking  of  life.  Whar- 
ton, Grim.  Law,  11th  ed.  §  528,  p.  718; 
Murfree,  Sheriffs,  §§  1160  and  1129;  Mc- 
Clain,  Grim.  Law,  §  208.  So,  in  pursuing 
a  felon  or  preventing  an  escape,  an  officer 
may  kill,  if  necessary.  Wharton,  Grim. 
Law,  §§  532,  533.  If  officers  of  the  law, 
when  engaged  in  the  preservation  of  the 
peace,  find  it  necessary  to  take  life,  such 
homicide  is  justifiable.  Id.  §  534.  In  all 
these  instances,  citizens  are  deprived  of  life 
without  a  trial  by  jury,  notwithstanding 
the  constitutional  inhibition  of  depriva- 
tion of  life  without  a  trial  by  jury.  Like- 
wise there  are  many  instances  in  which  a 
man  may  be  deprived  of  his  property  with- 
out a  jury  trial,  notwithstanding  a  simi- 
lar constitutional  inhibition.  Property  of 
a  citizen  may  be  taken  out  of  his  possession 
by  the  drastic  remedy  of  attachment. 
Though  he  may  have  a  trial  by  jury  as  to 
the  existence  of  the  debt  for  which  the  at- 
tachment is  issued,  and  as  to  the  existence 
of  the  grounds  thereof,  the  property  is  first 
taken  out  of  his  possession.  He  is  deprived 
of  the  use  of  it,  and  this  amounts  to  a 
deprivation  of  propertj%  without  a  trial 
by  jury.  So  there  are  niunerous  instances 
in  which  jurisdiction  of  causes  involving 
title  to  property  is  vested  in  the  courts  of 
equity,  not  bound  to  give  a  trial  by  jury 
at  all.  Throughout  all  this  broad  country 
men  are  arrested  and  committed  to  prison 
by  justices,  police  magistrates,  and  other 
authorities,  daily  and  by  thousands,  on  ac- 
cusations of  all  sorts  of  offenses,  and  thus 
in  a  sense  deprived  of  their  liberties,  \vith- 
out  the  intervention  of  juries,  notwithstand- 
ing the  constitutional  inhibition  of  depriva- 
tion of  liberty  without  a  trial  by  jury. 
There  is  no  exception  of  these  cases  from 
the  letter  of  the  guaranty  in  terms  or 
by  name,  yet  everybody  recognizes  it.  These 
illustrations  show  conclusively  that  the  con- 
stitutional guaranties  are  to  be  read  and 
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applied  in  the  light  of  their  purposo,  which 
falls  far  short  of  the  letter.  They  prove 
beyond  question  that  there  are  exceptions 
from  the  strict  letter  of  those  guaranties. 
As  these  undoubtedly  exist,  may  not  others 
also?  Their  existence  absolutelv  and  cm- 
phatically  condemns  the  theory  of  strict 
adherence  to  the  letter  of  these  constitu- 
tional provisions.  As  a  citizen  may  take 
into  his  own  hands  the  whole  power  of  the 
law,  as  its  champion  and  defender,  and  take 
life,  to  prevent  the  consummation  of  a  sin- 
gle threatened  felony,  as  well  as  to  save 
his  own,  or  merely  to  prevent  great  bodily 
harm,  as  a  matter  of  self-defense,  and  a 
petty  officer,  in  effecting  an  arrest  or  pur- 
suing a  felon,  may  take  life,  all  single  in- 
stances and  matters  of  comparatively  small 
moment,  notwithstanding  the  literal  guar- 
anties of  the  Gonstitution  from  which  thev 
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are    not   expressly   excepted,   does    not    the 
assertion   of   power   in   the  executive   of   a 
state,    its    chief   conservator   of   the    peace, 
to  use  military  power  as  a  substitute   for 
the  civil  power,  when  the  whole  fabric  of 
government  of  the  state  is  endangered,  the 
laws  trampled  under  foot,  all  the  constitu- 
tional   guaranties    violated    and    set    aside, 
the    lives    and    property    of    thousands    in 
jeopardy,   and  the  civil   authorities   wliolly 
unable  to  cope  with  or  resist  the  assault, 
stand  upon  the  same  principle  of  necessity? 
The  Constitution  does  not  set  it  all  out  in 
detail,  but  it  uses  terms  broad  enough   to 
include  it,  unless  restrained  by  the  clauses 
relied    upon    as    imposing    such    restraint. 
Neither  does  the   Gonstitution   preserve   in 
terms  the  right  of  self-defense,  or  the  right 
to  kill  in  prevention  of  felonies,  or  arrest 
of  a  felon,  or  prevention  of  his  escape,  but 
it  uses  terms  broad  enough  to  include  these 
rights.     In  both   cases,  the   application   of 
the  settled  rules  of  construction  make  the 
general   terms   so   used   include  the    means 
necessary    to    the    accomplishment    of    the 
organic  purpose,  in  restraint  of  the  letter 
of  other  classes  having  different  purposes. 
This   construction   vests   tremendous    power 
in  the  governor,  and  its  exercise  may  pro- 
duce   frightful    consequences;     but,    as    in 
the  other  cases  mentioned,  it  is  the  neces- 
sary means  of  prevention  of  still  worise  re- 
sults.    Thus  government  is  not  perfect.     It 
cannot  be,  in  the  nature  of  things. 

The  clause  inhibiting  suspension  of  the 
writ  of  habeas  corpus  is  relied  upon  ae  an 
clement  differentiating  our  Constitution 
from  that  of  the  Federal  government  and 
those  of  some  other  states.  With  this  phase 
of  the  case,  we  dealt  at  some  length  in  the 
opinion  in  the  Nance  and  Mays  Cases.  In 
addition  to  what  was  said  there,  we  observe 
that  the  guaranty  of  the  privilege  of  the 
writ  of  habeas  corpus  adds  notlun^.r  to  the 
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guaranties  of  due  process  of  law,  trial  by 
jury,  cognizance  of  causes  by  civil  courts, 
and  supremacy  of  the  civil  over  the  mili- 
tary power.  This  writ  does  not  confer 
rights.  It  only  vindicates  such  rights  as 
are  given  by  law.  It  is  a  remedy,  not  a 
law  creating  or  declaring  rights.  The 
courts  are  always  open  to  applications  for 
the  writ,  and  always  grant  it  upon  proper 
application,  but  it  does  not  follow  that 
everyone  who  applies  for  it,  or  makes  the 
necessary  affidavit,  is  entitled  to  be  dis- 
charged. It  may  be  the  duty  of  the  gov- 
ernor and  every  military  officer  of  the  state 
to  recognize  the  writ  and  make  return*  there- 
to, but  that  is  not  concluaive  of  the  ques- 
tion whether  the  applicant  skall  be  dis- 
charged or  accorded  such  other  relief  as  he 
claims.  If,  on  the  return,  it  appears  that, 
under  some  power  vested  by  the  Constitu- 
tion or  a  statute,  the  governor  or  such 
other  officer  as  has  the  applicant  under  ar- 
rest or  imprisoned,  has  power  and  authority 
to  detain  or  imprison  the  applicant,  he  can- 
not be  discharged.  In  seeking  the  vindica- 
tion of  constitutional  rights  on  a  writ  of 
habeas  corpus,  the  applicant  is  bound  by 
such  power  and  authority  as  are  vested  in 
the  person  by  whom  he  is  detained.  He 
cannot  be  discharged  unless  illegally  re- 
strained of  his  liberty  and  is  not  so  re- 
strained if  the  law  authorizes  or  justifies 
his  detention,  whether  the  officer  be  a  con- 
stable, a  police  officer,  the  military  forces, 
or  the  governor  of  the  state.  In  other 
words,  the  writ  adds  nothing  whatever  to 
the  guaranties  or  rights  vested  by  law, 
nor  does  the  guaranty  of  the  privilege 
thereof  in  any  way  cut  down  or  limit  the 
rights  and  powers  vested  in  officers  by  law, 
constitutional  or  statutory,  either  in  ex- 
press terms  or  by  implication. 

But  it  is  said  there  can  be  no  war  in  a 
state.  It  suffices  to  say,  in  response  to 
this,  that  Luther  v.  Borden  and  Moyer  v. 
Peabody  expressly  decide  that  the  Constitu- 
tion of  the  United  States  does  not  inhibit 
the  declaration  by  a  state  of  a  state  of  war 
within  its  own  borders  by  proper  authority. 
State  courts  other  than  this  have  asserted 
the  same  proposition.  Re  Moyer,  35  Colo. 
159,  12  L.R.A.(N.S.)  979,  117  Am.  St.  Rep. 
189,  86  Pac.  190;  Com.  ex  rel.  Wadsworth  v. 
Shortall,  206  Pa.  165,  65  L.R.A.  193,  98 
Am.  St.  Rep.  759,  66  Atl.  952.  In  the  latter 
case,  the  court  said:  "The  effect  of  mar- 
tial law  ...  is  to  put  into  operation 
the  powers  and  methods  vested  in  the  com- 
manding officer  by  military  law.  So  far 
as  his  powers  for  the  preservation  of  order 
and  security  of  life  and  property  are  con- 
cerned there  is  no  limit  but  the  necessi- 
ties and  exigency  of  the  situation.  And 
in  this  respect  there  is  no  diflferenoe  be- 
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tween  a  public  war  and  domestic  insurrec- 
tion. What  has  been  called  the  paramount 
law  of  self-defense,  common  to  all  coun- 
tries, has  established  the  rule  that  whatever 
force  is  necessary  is  also  lawful."  Ex  parte 
Moore,  64  N.  C.  802,  also  declares  a  gov- 
ernor of  a  state  may  proclaim  a  state  of 
war  and  recognize  the  status  of  belliger- 
ency. The  opinion  in  that  case  is  consist- 
ent with  those  of  the  Supreme  Court  of  the 
United  States  except  in  one  respect.  The 
court  fell  into  the  fallacy  above  noted,  re- 
specting the  clause  forbidding  suspension 
of  the  privilege  of  the  writ  of  habeas  cor- 
pus, and  said  it  denied  power  in  the  gov- 
ernor to  detain  prisoners,  and  required  him 
to  turn  them  over  immediately  to  the  civil 
authorities  for  trial.  Plainly  there  is 
nothing  in  the  law  securing  the  privilege 
of  the  writ  of  habeas  corpus  that  confers 
any  such  right.  It  must  be  found,  if  at  all, 
in  some  provision  or  principle. 

As  to  what  constitutes  an  insurrection 
or  state  of  war  or  rebellion,  the  authorities 
are  fairly  clear.  In  Pennsylvania  and  Col- 
orado the  occasions  of  the  declaration,  ad- 
verted to  in  Com.  ex  rel.  Wadsworth  v. 
Shortall  and  Moyer  v.  Peabody,  were  very 
similar  to  the  one  calling  for  the  proclama- 
tion here  involved.  A  similar  situation, 
growing  out  of  a  different  cause,  was  the 
basis  of  the  proclamation  in  North  Caro- 
lina. These  authorities  show  that  it  need 
not  take  the  form  of  an  attempt  to  set  up 
a  new  government  by  name.  "The  rule  of 
the  common  law  is  that,  when  the  regular 
course  of  justice  is  interrupted  by.  revolt, 
rebellion,  or  insurrection,  so  that  the  courts 
of  justice  cannot  be  kept  open,  civil  war 
exists,  and  the  hostilities  may  be  prosecuted 
on  the  same  footing  as  if  those  opposing 
the  government  were  foreign  enemies  invad- 
ing the  land.  The  converse  is  also  regu- 
larly true;  so  that,  when  the  courts  of  a 
government  are  open,  it  is  ordinarily  a  time 
of  peace.  But  though  the  courts  be  open, 
if  they  are  so  obstructed  and  overawed  that 
the  laws  canot  be  peaceably  enforced,  there 
might,  perhaps,  be  cases  in  which  this  con- 
verse application  of  the  rule  would  not  be 
admitted."  The  Parkhill,  Fed.  Cas.  No. 
10,755a.  "A  state  of  actual  war  may  exist 
without  any  formal  declaration  of  it  by 
cither  party;  and  this  is  true  of  both  a 
civil  and  foreign  war.  A  civil  war  exists 
and  may  be  prosecuted  on  the  same  footing 
as  if  those  opposing  the  government  were 
foreign  invaders,  whenever  the  regular 
course  of  justice  is  interrupted  by  revolt, 
rebellion,  or  insurrection,  so  that  the  courts 
cannot  be  kept  open."  These  definitions 
are  given  in  Prize  Cases  (2  Black.  635,  17 
L.  ed.  459),  and  the  political  status  ascer- 
tained and  determined  as  the  basis  of  set- 
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tlement  of  property  and  commercial  rights. 
Xhey  are  not  conclusive  aa  to  the  state  of 
affairs,  when  viewed  from  other  standpoints. 
The  question  we  have  here  is  an  entirely  dif- 
ferent one, — insurrection  or  rebellion  in  the 
sense  of  justification  of  a  declaration  of  a 
state  of  war  by  competent  authority.  War 
is  not  necessarily  a  rising  of  the  people  in 
an  armed  effort  to  establish  a  rival  govern- 
ment.  As  to  what  constitutes  a  levying  of 
war,  under  a  statute  against  treason  (a 
very  similar  one  to  the  question  we  have 
here),  Sir  Matthew  Hale  says  (Pleas  of 
the  Crown,  vol.  1,  p.  149) :  "What  shall 
be  said  a  levying  of  war  is  partly  a  question 
of  fact,  for  it  is  not  every  unlawful  or  riot- 
ous assembly  of  many  persons  to  do  an  un- 
lawful act,  though  de  facto  they  commit 
the  act  they  intend,  that  makes  a  levying 
of  war,  for  then  every  riot  would  be  trea- 
son, and  all  the  acts  against  riotous  and 
unlawful  assemblies,  as  13  Hen.  IV.  cap. 
7,  2  Hen.  V.  cap.  8,  8  Hen.  VI.  cap.  14, 
and  many  more  had  been  vain  and  need- 
less; but  it  must  be  such  an  assembly  as 
carries  with  it  specietn  helU,  as  if  they 
ride  or  march  vtasillis  eajplioatiB,  or  if  they 
be  formed  into  companies,  or  furnished  with 
military  officers,  or  if  they  are  armed  with 
militaxy  weapons,  as  swords,  guns,  bills, 
halberds,  pikes,  and  are  so  circumstanced 
that  it  may  be  reasonably  concluded  they 
are  in  a  posture  of  war,  which  circumstances 
are  so  various  that  it  is  hard  to  define  them 
all  particularly."  On  page  162  he  says  the 
levying  of  war  against  the  King  is  of  two 
kinds,~express  and  interpretative.  Of  the 
latter  he  said:  "Constructive  or  interpre- 
tative levying  of  war  is  not  so  much  against 
the  King's  person,  as  against  his  govern- 
ment: if  men  assemble  together  more  guer- 
rino  to  kill  one  of  his  Majesty's  privy  coun- 
cil, this  hath  been  ruled  to  be  levying  of 
war  against  the  King.  P.  16  Car.  1,  Ben- 
sted's  Case,  Cro.  Car.  683,  before  cited, 
and  accordingly  was  the  resolution  of  the 
House  of  Lords,  17  R.  2.  Talbot's  Case 
above-mentioned.  So  in  the  case  mentioned 
by  my  Lord  Coke  in  the  time  of  Hen.  VIII. 
(JO.  P.  C.  p.  10,  levying  war  against  the 
statute  of  labourers  and  to  inhance  serv- 
ants' wages  was  a  levying  of  war  against 
the  King;  and  although  levying  of  war  to 
demolish  some  particular  inclosures  is  not 
a  levying  of  war  against  the  King  (Co.  P. 
C.  p.  9),  yet  if  it  be  to  alter  religion  es- 
tablished by  law,  or  to  go  from  town  to 
town  generally  to  cast  down  inclosures,  or 
to  deliver  generally  out  of  prison  persons 
lawfully  imprisoned,  this  hath  been  held 
to  be  levying  of  war  against  the  King 
within  this  act,  and  the  conspiring  to  levy 
.war  for  those  purposes  treason  within  that 
clause  of  the  act  of  13  Eliz.  cap.  1,  as  was 
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received  in  Burton's  Case  and  Grant's  C&se 
above-mentioned;    and  the   like  resolution 
was  in  the  case  of  the  apprentices  that  as- 
sembled more  guerrino  to  pull  down  bawdy- 
houses."    That  the  condition  of  the  courts 
is  not  the  sole  criterion  seems  to  be  very 
well  settled,  when  the  question  is   justifi- 
cation of  a  declaration  of  war.    In  Blphin- 
stone  V.  Bedreechund,  1  Ejiapp,  P.    G.   C. 
316,  the  statement  of  the  case  i^ows  some 
of  the   civil   courts   were   open   when    the 
transaction  out  of  which  the  case  grew  oc- 
curred.    The  syllabus  says:     "The  circum- 
stances that  at  the  time  of  the  seizure  the 
city  where  it  was  made  had  been  for  some 
months  previously  in  the  undisturbed  pos- 
session of  the  provisional  government,   and 
that  courts  of  justice  under  the  authority 
of  that  government  were  sitting  in   it   for 
the  administration  of  justice,  do  not  alter 
the  character  of  the  transaction."    In  Mar- 
ais  V.  General  Officer  [1902]  A.  C.  109,  the 
English    Privy    Council,    presided    over    by 
the  lord  chancellor  of  England,  reasserted 
this  doctrine,  saying:     "The  fact  that   for 
some   purposes    some   tribunals    have    been 
permitted  to  pursue  their  ordinary  course 
in  a  district  in  which  martial  law  has  been 
proclaimed   is   not  conclusive   that   war    is 
not  raging."    Though  civil  courts  are  open, 
as  was  shown  in  that  case,  their  jurisdic- 
tion is  denied,  when  it  essays  to  interfere 
with   executive  action.     On  this  point   the 
lord  chancellor  said:     ''The  truth   is   that 
no  doubt  has  ever  existed  that  where  war 
actually  prevails  the  ordinary  courts  have 
no  jurigdiction  over  the  action  of  the  mili- 
tary authorities."     Speaking  of  this  deci- 
sion  in  an  article  reproduced  in   18   Law 
Quarterly    Rev.    157,    1902,    Sir    Frederick 
Pollock,  an  eminent  English  authority,  said: 
"The  judgment   involves   the   further   posi- 
tion that  neither  an  application  for  8tun> 
mary  release  from  extraordinary  arrest  nor 
an  action  for  anything  done  as  an  extraor- 
dinary act  of  necessi^  will  be  entertained 
by  the  ordinary  courts  during  the  continu- 
ance of  a  state  of  war  in  the  jurisdiction, 
when  the  court  is  satisfied  that  a  responsible 
officer,  acting  in  good  faith,  is  prepared  to 
justify  the  act  complained  of.     I   do  not 
know  that  this   is   seriously   objected   to." 
In  the  following  terms  he  goes  beyond  the 
doctrine  of  the  Milligan  and  Marais  Cases 
and  the  position  taken  here:     ''There  may 
be  a  state  of  war  at  any  place  where  aid 
and  comfort  can  be  effectually  given  to  the 
enemy,  having  regard  to  the  modern  condi- 
tions of  warfare  and  means  of  communica- 
tion."    The  declaration  in  Moyer.  v.  Pea- 
body,    cited,    averred    that    the    courts    of 
Colorado  were  open  and  could  have  tried  the 
petitioner  at  the  time  of  his  detention  by 
the   governor,   and   the   United    States   Su- 
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preme  Court  held  the  circumBtancea  insuffi- 
cient to  make  a  good  declaration  against  the 
governor  for  false  imprisonment.  In  Dow 
y.  Johnson,  100  U.  8.  158,  25  L.  ed.  032, 
there  was  involved  the  judgment  of  a  civil 
court,  open  and  running  in  New  Orleans, 
by  virtue  of  the  permission  of  the  military 
commander.  Nevertheless  its  judgment  was 
declared  void  by  the  United  States  Supreme 
Court  for  want  of  jurisdiction.  Of  the 
civil  courts,  Mr.  Justice  Field  said  in  that 
case:  "They  are  considered  as  continuing, 
unless  suspended  or  superseded  by  the  oc- 
cupying belligerents."  This  necessarily  im- 
plies power  to  suspend  them  or  supersede 
them.  Hence  it  follows  that,  although  for 
some  purpose  they  are  open  and  in  some 
respects  their  service  efficient,  they  are 
clearly  not  inconsistent  with  martial  rule 
or  a  declaration  of  war.  In  Moyer  v.  Pea- 
body,  cited,  the  court  said:  "Public  dan- 
ger warrants  the  substitution  of  executive 
process  for  judicial  process.  .  .  .  As  no 
one  would  deny  that  there  was  immunity 
for  ordering  a  company  to  fire  upon  a  mob 
in  insurrection,  and  that  a  state  law  au- 
thorizing the  governor  to  deprive  citizens 
of  life  under  such  circumstances  was  con- 
sistent with  the  14th  Amendment,  we  are 
of  opinion  that  the  same  is  true  of  a  law 
authorizing  by  implication  what  was  done 
in  this  case."  "Martial  law  is  the  tempo- 
rary government  and  control  by  military 
authority  of  territory  in  which,  by  reason 
of  war  or  public  disturbance,  the  civil  gov- 
ernment is  inadequate  to  the  preservation 
of  order  and  the  enforcement  of  law."  40 
Cyc.  387.  What  is  inadequacy  of  the  civil 
power,  exercised  by  courts?  Does  it  suffice 
for  the  purpose  of  government  that  the 
courts  may  fairly  try  civil  cases,  or  some 
classes  of  criminal  cases,  while  the  guns 
of  civil  conflict  roar  almost  within  their 
hearing,  and  blood  flows  and  lives  are  in 
process  of  extinguishment,  and  those  en- 
gaged in  it  cannot  be,  or,  at  least,  are  i^ot, 
restrained  by  the  ordinaxy  criminal  proc- 
esses? Is  this  adequate  government  by 
the  civil  power?  Under  such  circumstances, 
are  not  some  of  the  guaranties  of  the  Con- 
stitution, which  all  officers  are  sworn  to  en- 
force, set  aside  in  point  of  fact  as  effectually 
as  if  the  courts  were  not  sitting  at  all  and 
could  not  sit?  Must  the  executive  arm  re- 
main at  rest,  because  all  guaranties  are 
not  so  set  aside  as  to  all  people  or  in  all 
places?  Reason  and  authority  answer  in 
the  negative. 

If  insurgents  or  rebels  must  be  turned 
over  to  the  civil  authorities  as  fast  as 
seized,  when  the  courts  cannot  or  will  not 
try  them,  though  sitting  and  performing 
other  functions,  the  courts  become,  by  rea- 
son of  their  existence,  agencies  or  instru- 
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The  declaration  of  a  state  of  war  was  in 
law  and  fact  a  recognition  or  establishment 
of  belligerency,  and  made  the  inhabitants 
of  the  military  district  technically  enemies 
of  the  state,  even  though  another  executive 
might  not  have  regarded  the  facts  suffi- 
cient to  warrant  the  action.  Errors  in 
decision  do  not  destroy  or  establish  lack 
of  jurisdiction.  This  is  a  principle  univer- 
sally recognized. 

Though  Moyer  v.  Peabody,  cited,  Luther 
V.  Borden,  cited,  and  Com.  ex  rel.  Wads- 
worth  V.  Shortall,  cited,  do  not  assert  power 
or  authority  in  the  executive  of  a  state, 
under  an  executive  declaration  of  military 
government  in  a  portion  thereof,  to  try 
citizens  by  a  military  commission,  the  gen- 
eral principles  asserted  by  all  of  these  de- 
cisions fairly  include  it.  In  no  way  do  they 
distin^tiish  the  exercise  of  this  power  in  a 
state  from  that  of  similar  power  in  the 
Federal  government,  executed  by  the  Pres- 
ident under  authority  conferred  by  Con- 
gress. In  the  Shortall  Case  the  court  said: 
**What  has  been  called  the  paramount  law 
of  self-defense,  common  to  all  countries, 
has  established  the  rule  that  whatever  force 
is  necessary  is  also  lawful.  .  .  .  While 
the  military  are  in  active  service  for  the 
suppression  of  disorder  and  violence,  their 
rights  and  obligations  as  soldiers  must  foe 
judged  by  the  standard  of  actual  war."  In 
Luther  v.  Borden  the  court  said:  *'And, 
unquestionably,  a  state  may  use  its  military 
power  to  put  down  an  armed  insurrection 
too  strong  to  be  controlled  by  the  civil 
authority.  The  power  is  essential  to  the 
existence  of  every  government,  essential  to 
the  preservation  of  order  and  free  institu- 
tions; and  is  as  necessary  to  the  states  of 
this  Union  as  to  any  other  government." 
That  case  denies  the  right  of  a  state  to 
set  up  a  permanent  military  government, 
but  it  admits  the  right  of  a  state  to  exer- 
cise military  power  for  self -preservation  on 
exactly  the  same  principle  as  that  on  which 
the  same  power  has  been  shown  to  exist  in 
the  national  government.  Only  one  of  the 
cases,  Moyer  v.  Peabody,  involves  right  of 
detention  of  a  citizen  under  arrest,  and 
denial  of  his  claim  of  right  to  immediate 
surrender  for  trial  by  the  civil  courts,  and 
the  Supreme  Court  of  the  United  States 
justified  his  detention  upon  the  same  prin- 
ciples upon  which  military  government  and 
administration  of  martial  law,  as  applied 
to  citizens,  is  justified  in  the  national  gov- 
ernment. All  of  these  cases  assert  the 
principle,  and  none  of  them  qualify  or 
limit  it.  Hence  none  of  them  is  authority 
against  power  in  the  executive  of  a  state, 
in  the  suppression  of  an  insurrection  or  re- 
bellion, to  cause  persons  to  be  tried  by  a 
military  commission  for  offenses  committed 
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within  the  territory  declared  to  be  in  a 
state  of  war,  and  we  have  found  no  author- 
ity of  that  kind,  except  the  Moore  Case,  in 
64  N.  C.  802,  in  which  the  court,  after 
having  decided  that  the  governor  was  bound 
to  make  immediate  surrender  of  prisoners 
to  the  civil  tribunals,  admitted  its  in- 
ability to  enforce  the  declaration,  and  de- 
nied that  its  writs  had  any  virtue  or  effect 
inside  the  military  district. 

As   a    result   of    these    principles,    views, 
and  conclusions  we  have  two  areas  or  sec- 
tions in  the  state,  by  virtue  of  a  declaration 
of  a  state  of  war  in  the  district,  in  which 
the  powers   of  government  and   the   rights 
of  citizens  differ  most  radically.     The   tre- 
mendous power  of  the  governor  in  the  mili- 
tary  district  does  not   extend   beyond    the 
limits  thereof.    Nevertheless  he  is  the  gov- 
ernor of  the  peaceable  territory  of  the  state, 
and  has  such  powers  as  are  normally  vested 
in  him  by  the  Constitution  and  the  laws, 
and   any   additional   authority   the   legisla- 
ture   may    have    conferred    upon    him     in 
Pacific  territory  in  the  event  of  such  exi- 
gencies, not  violative  of  constitutional  pro- 
visions.    In  the  language  of  John  Adams, 
the   state   has   a   peace   power   and   a    war 
power,  both  of  which  are  now  active.     We 
construe  the  returns  of  the  respondents  as 
asserting,  for  the  purposes  of  this  case,  the 
power  of  detention  of  the  petitioners;    not 
a  right  to  try  them  by  a  military  commis- 
sion.   Having  shown  the  existence  of  a  state 
of  war  in  the  area  covered  by  the  governor's 
proclamation,  and  the  steps  taken  to  sup- 
press  the   insurrection   and   lawlessness   in 
that  territory,  the  returns  say  the  petition- 
ers have  been  largely  instrumental  in  caus- 
ing and  encouraging  the  lawlessness,  riot, 
and  insurrection,  and  that  their   detention 
is,  in  the  judgment  of  the  executive,  neces- 
sary  in   order   to   effectually    suppress   the 
same.     This  sufficiently  charges  them  with 
having  wilfully  given  aid,  support,  and  in- 
formation to  the  insurgents,  the  enemy,  in 
a   lime    of    war,    insurrection,    and    public 
danger,  and  §  6  of  chapter  14  of  the  Code 
confers  upon  the  governor  power  to  appre- 
hend and  imprison  all  such  persons.     Such 
acts  may  be  done  either  inside  or  outside  of 
the  military  district.    Nothing  in  the  terms 
of   the   statute   limits   the   exercise   of  this 
executive   power   of   apprehension    and    im- 
prisonment to  persons  within  the  military 
district,  and  it  is  obvious  that  persons  out- 
side of  such   district  may  do  as   much  or 
more  than  persons  inside  of  it  to  defeat  ex- 
ecutive action,  looking  to  the  suppression  of 
the  insurrection  or  rebellion.     Hence  there 
is  no  reason  for  such  a  limitation.    On  the 
contrary,  there  is  good  reason  against  it; 
wherefore  we  must  say  the  legislature  in- 
tended no  such  a  limitation,  and  the  stat- 
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ute  contemplates  such  arrests  and  imprison- 
ment of  persons  committing  these  acts 
outside  of  the  military  district. 

We  have  just  seen  that  this  power  of  de- 
tention, as  exercised  by  the  governor  of  the 
state  of  Colorado,  was  sustained  by  the  Su- 
preme Court  of  the  United  States  in  Moyer 
V.  Peabody.  Moreover,  we  see  no  reason  for 
saying  it  violates,  in  any  respect,  any  of 
the  constitutional  guaranties.  It  is  statu- 
tory authority  in  the  governor,  and  if  not 
in  violation  of  the  Constitution  it  amounts 
to  due  process  of  law,  within  the  meaning 
of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  It  contemplates 
imprisonment  without  a  trial  by  jury,  but 
not  by  judgment  of  conviction  of  a  crime. 
The  exercise  of  this  power  involves  no  change 
or  status  from  citizens  to  convicts.  It 
is  therefore  not  a  deprivation  of  liberty 
without  a  trial  by  jury,  within  the  mean- 
ing of  the  constitutional  guaranties.  Such 
apprehension  and  imprisonment  are  the 
same  in  principle  as  those  of  persons  ac- 
cused of  crime.  On  all  sorts  of  charges, 
from  assault  and  battery  to  first-degree 
murder,  citizens  are  daily  arrested  and  im- 
prisoned to  await  examination,  indictment, 
and  trial.  There  may  be  imprisonment, 
without  a  jtiry  trial,  for  contempt  of  court. 
State  V.  Gibson,  33  W.  Va.  97,  10  S.  E. 
58;  Cooley,  Const.  Lim.  453.  Persons  ofTend- 
iiig  against  city  by-laws  may  be  impris- 
oned without  a  trial  by  jury,  if  the  offense 
is  not  made  a  crime.  McGear  v.  Woodruff, 
33  N.  J.  L.  213.  It  was  not  the  purpose 
of  the  framers  of  the  Constitution  to  inter- 
fere with  the  course  of  the  common  law  by 
the  incorporation  of  this  guaranty,  and  by 
tliat  law  persons  guilty  of  petty  offenses 
and  contempt  of  court  and  accused  of  crime 
could  a  ways  be  imprisoned  without  a  jury 
trial.  McGear  v.  Woodruff,  cited;  Re  Kolfs, 
30  Kan.  758,  I  Pac.  523,  4  Am.  Grim.  Rep. 
446. 

As  this  statute  is  a  law  conferring  power 
upon  the  governor,  action  under  which  con- 
stitutes due  process  of  law,  provided  the 
statute  itself  is  constitutional, — a  question 
about  which  we  have  no  doubt, — and  as  the 
returns  show  the  existence  of  a  state  of 
war,  an  insurrection,  and  certainly  a  time 
of  public  danger,  each  of  which  seems  to 
have  been  made  a  condition  precedent  to 
the  exercise  of  the  power,  the  detention 
of  these  petitioners,  although  arrested  out- 
side of  the  military  district,  is,  in  our  opin- 
ion, entirely  valid  and  legal. 

Hence  discharges  were  refused,  and  they 
were  remanded  to  the  custody  of  the  mili- 
tary   inthorities    acting   under    the   control 
and  direction  of  the  governor. 
45  L.R.A.(N.S.) 


Robinson,  J.,  dissenting: 

Many  citizens  accused  of  civil  offenses  be 
tried,  sentenced,  and  imprisoned  or  executed, 
by  military  commissions,  at  the  will  of  the 
governor  of  this  state,  notwithstanding  the 
civil  courts  having  jurisdiction  of  the  of- 
fenses are  open?  This  is  the  question 
made  by  the  record  in  these  cases.  It  is 
none  other.  Nor  can  it  be  reduced  to  any 
other.  The  question  is  not  that  of  the 
power  of  the  governor  to  use  the  militia 
to  execute  the  laws,  suppress  insurrection, 
and  repel  invasion.  That  the  governor  has 
constitutional  and  statutory  power  so  to 
use  the  militia  and  thereby  to  arrest  per- 
sons as  far  as  it  is  reasonably  necessary, 
no  one  will  deny.  But  because  the  gover- 
nor has  this  power,  must  judicial  construc- 
tion run  random  and  thrust  upon  the  citi- 
zens of  this  state  military  courts  for  the 
trial  of  civil  offenses,  in  the  very  face  of 
the  direct  inhibitions  against  such  proce- 
dure contained  in  our  Constitution,  and  re- 
gardless of  all  constitutional  guaranties? 

Not  a  case  cited  in  the  majority  opinion, 
other  than  the  former  decision  of  the  ma- 
jority in  the  Nance  and  Mays  Cases,  not  an 
authority  relied  on  by  the  majority  in  these 
present  cases  or  those  former  ones,  sustains 
the  holding  that  citizens  may  be  tried  and 
condemned  for  civil  offenses  by  military 
commissions  at  the  unrestrained  will  of  the 
executive  when  the  courts  having  jurisdic- 
tion of  those  offenses  are  open  and  opera- 
tive. 

But  whatever  might  be  the  law  elsewhere, 
our  own  Constitution  should  control.  The 
doctrine  promulgated  by  the  majority  and 
that  Constitution  cannot  stand  together. 
They  are  totally  at  variance.  By  the  most 
direct  and  explicit  provisions,  the  people  of 
this  state  when  they  adopted  the  Constitu- 
tion supposed  they  had  forever  precluded 
insistence  upon  such  arguments  as  the  ma- 
jority opinion  puts  forth.  They  meant  to 
guard  against  such  misconception  of  consti- 
tutional liberty  as  that  into  which  the 
majority  of  the  court  has  fallen.  The  people 
declared  against  the  suspension  of  the  Con- 
stitution at  any  time,  war  or  no  war,  on 
any  plea  whatsoever.  Yet  the  majority  of 
this  court  holds  that  it  may  be  suspended 
whenever  the  governor  by  proclamation, 
right  of  wrong,  sees  fit  to  suspend  it.  The 
people  ordained  that  the  privilege  of  the 
writ  of  habeas  corpus  should  never,  under 
any  circumstances,  be  suspended.  Yet  the 
holding  of  the  majority  is  to  the  effect  that 
the  governor  may  make  that  sacred  writ 
totally  unavailing.  The  people  further  or- 
dained that  no  citizen  not  in  the  military 
service  should  ever  be  called  to  answer  before 
a  military  court  for  a  civil  offense.  Yet  the 
majority  holds  that  any  citizen  may  be  sub- 
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ject  to  trial  and  condemnation  before  a  mili- 
tary commiBsion  whenever  the  governor  sees 
fit  to  displace  the  civil  courts  by  a  proclama- 
tion to  that  effect. 

How  can  the  majority  decision  in  these 
cases  and  the  former  ones  be  upheld  in  the 
face  of  the  Constitution  of  this  state  T  Hear 
some  of  its  plain  provisions  again,  and  then 
say  if  the  Constitution  may  be  departed 
from,  and  a  citizen  not  a  soldier  subjected 
to  trial  and  punishment  before  a  military 
commission  for  a  civil  offense: 

"The  provisions  of  the  Constitution  of  the 
United  States,  and  of  this  state,  are  opera- 
tive alike  in  a  period  of  war  as  in  time  of 
peace,  and  any  departure  therefrom,  or  vio- 
lation thereof,  under  the  plea  of  necessity, 
or  any  other  plea,  is  subversive  of  good 
government,  and  tends  to  anarchy  and 
despotisnL"    Art.  1,  g  3. 

''The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended.  No  person  shall  be 
held  to  answer  for  treason,  felony,  or  other 
crime,  not  cognizable  by  a  justice,  unless  on 
presentment  or  indictment  of  a  grand  jury." 
Art  3,  g  4. 

"No  person  shall  be  deprived  of  life,  liber- 
ty, or  property,  without  due  process  of  law, 
and  the  judgment  of  his  peers."  Art.  3, 
110. 

"The  military  shall  be  subordinate  to  the 
civil  power;  and  no  citizen,  unless  engaged 
in  the  military  service  of  the  state,  shall  be 
tried  or  punished  by  any  military  court,  for 
any  offense  that  is  cognizable  by  the  civil 
courts  of  the  state."    Art.  3,  §  12. 

"Trials  of  crimes,  and  of  misdemeanors, 
unless  herein  otherwise  provided,  shall  be 
by  a  jury  of  twelve  men,  public,  without  un- 
reasonable delay,  and  in  the  coimty  where 
t&e  alleged  offense  was  committed,  unless 
upon  petition  of  the  accused,  and  for  good 
cause  shown,  it  is  removed  to  some  other 
county.  In  all  such  trials,  the  accused  shall 
be  fairly  and  plainly  informed  of  the  char- 
acter and  cause  of  the  accusation,  and  be 
confronted  with  the  witnesses  against  him, 
and  shall  have  the  assistance  of  counsel,  and 
a  reasonable  time  to  prepare  for  his  defense; 
and  there  shall  be  awarded  to  him  compul- 
sory process  for  obtaining  witnesses  in  his 
favor."    Art.  3,  §  14. 

"The  courts  of  this  state  shall  be  open, 
and  every  person,  for  an  injury  done  to  him, 
in  his  person,  property,  or  reputation,  shall 
have  remedy  by  due  course  of  law;  and  jus- 
tice shall  be  administered  without  sale,  de- 
nial, or  delay."    Art.  3,  §  17. 

When  we  observe  these  provisions  of  our 
state  Constitution,  or  look  at  that  instru- 
ment as  a  whole,  we  see  how  clearly  applica- 
ble to  it  are  the  words  applied  to  the  Federal 
Constitution  by  a  pre-eminent  authority: 
"Tliere  is  nothing  in  that  instrument  to  in- 
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dicate  that  the  guaranties  which  it  affords 
for  life  or  property  are  to  cease  on  the  oc- 
currence of  hostilities.  A  contrary  design 
is  manifested  unmistakably  with  the  utmost 
clearness."  Hare,  Am.  Const.  Law,  voL  2, 
p.  963. 

But,  says  the  majority,  it  was  implied  and 
presumed  that  these  constitutional  provi- 
sions were  not  always  to  be  followed.  See  syL 
2,  in  the  cases  of  Nance  and  Mays,  —  W. 
Va.  — ,  ante,  996, 77  S.  E.  243.  What  legal 
doctrine  is  this?  When  before  has  it  been 
declared  that  express  provisions  of  a  consti- 
tution may  be  set  aside  by  mere  implication 
and  presumption?  From  what  does  the  im- 
plication and  presumption  arise?  The  ma- 
jority says,  from  the  provision  which  estab- 
lishes a  militia  and  gives  the  governor  power 
to  call  out  the  same  to  execute  the  laws,  sup- 
press insurrection,  and  repel  invasion,  and 
from  the  inherent  right  of  sovereignty  to  pre- 
serve itself.  In  other  words,  because  the 
Constitution  provides  for  the  existence  of  a 
militia,  it  means  that  the  militia  shall  have 
power  to  supplant  the  civil  law.  Yet  the 
Constitution  has  said  plainly  that  the  mili- 
tia should  not  supplant  the  civil  law, — 
should  not  try  citizens  for  civil  offenses  and 
deprive  them  of  the  precaution  of  an  indict- 
ment before  a  grand  jury)  and  the  right  to 
the  judgment  of  their  peers.  Can  the  mere 
provision  for  a  militia  annihilate  the  other 
and  more  explicit  provision?  Does  the  one 
repeal  the  other?  By  every  known  rule  of 
construction,  they  must  be  made  to  stand 
together.  True,  a  militia  is  provided  for; 
but  unmistakable  restriction  is  placed  on  the 
use  of  that  militia.  Is  it  not  within  the 
power  of  a  constitution  to  limit  and  restrict? 
Are  not  such  instruments  supposed  to  con- 
struct, mark  out,  and  limit?  Must  the  ex- 
press restrictions  as  to  the  use  of  the  militia 
give  way  merely  because  of  the  provision 
which  brings  the  militia  into  existence? 
But,  further,  the  majority  says  that  there 
is  a  presumption  that,  in  the  promulgation 
and  adoption  of  the  Constitution,  the  peo- 
ple did  not  mean  to  abolish  a  generally 
recognized  incident  of  sovereignty,  the  power 
of  self-preservation  of  the  state  by  its  mili- 
tary forces  in  cases  of  invasion,  insurrection, 
and  riot.  If  there  ever  existed  a  generally 
recognized  incident  of  sovereignty  whereby 
a  s^te  could  deprive  its  own  citizens  of  pre- 
sentment and  trial  by  jury  for  civil  offenses, 
and  subject  them  to  trial  for  such  offenses 
before  military  courts,  our  people  certainly 
did  mean  to  abolish  that  incident,  for  they 
used  explicit  words  sufficient  to  abolish  the 
same.  It  cannot  be  presumed  that  the  peo- 
ple meant  to  retain  military  trial  of  its  citi- 
zens for  civil  offenses,  when  they  explicitly 
say  that  no  such  trial  shall  ever  be  had. 
No,  the  founders  had  good  reasons  to  abolish 
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It  and  to  leave  no  room  for  implication  or 
presumption  to  the  contrary.  The  argument 
of  the  majority  goes  to  this:  the  founders 
could  not  do  away  with  that  implication  and 
presumption  unless  they  abolished  the  mili- 
tia itself.  Having  retained  the  militia,  the 
majority  would  say,  the  makers  of  the  Con- 
stitution retained  trial  of  citizens  by  mili- 
tary courts  regardless  of  the  specific  and  di- 
rect words  of  those  makers  to  the  contrary. 
Such  argument  leads  to  palpable  absurdity. 

In  consonance  with  the  provisions  of  our 
Constitution^  the  legislature  has  specifically 
provided  for  the  militia  to  be  used  only  in 
aid  of  the  civil  authorities  when  such  a  state 
of  affairs  exists  as  that  disclosed  by  the  rec- 
ord in  these  cases.  Code  1906,  chap.  18,  §§ 
55-64.  Indeed,  throughout  the  whole  mili- 
tary code,  the  relation  of  the  militia  to  the 
civil  law  is  always  apparent.  Its  existence 
and  use  for  the  enforcement  of  the  civil  law, 
not  its  own  law,  is  clearly  recognized.  No- 
where is  its  independence  of  the  civil  law 
even  hinted  at.  The  militia  is  a  citizen  sol- 
diery. It  is  not  an  imperial  army.  Nor  is 
it  at  all  in  keeping  with  American  tradi- 
tions even  to  think  of  making  it  such,  or 
giving  it  dominancy  at  any  time  to  supplant 
the  ordinary  laws  of  the  land.  Why  was 
not  the  true  relation  of  the  militia  recog- 
nized for  the  enforcement  of  law  in  Cabin 
Creek  district?  What  necessity  existed  for 
using  the  militia  differently  from  the  way 
the  legislature  has  said  it  shall  be  used  when 
such  conditions  exist  as  those  disclosed  in 
these  cases?  Why  disregard  the  plain  direc- 
tion of  the  statute  which  says  it  shall  be 
used  in  aid  of  the  civil  authorities  ?  It  is  no 
answer  to  say  that  the  legal  method  is  in- 
sufiScient.  The  lawmakers  deemed  it  suffi- 
cient, and  provided  no  other  method.  Can 
the  governor  renounce  the  wisdom  of  the  law- 
makers, and  assert  his  will  through  the 
militia  against  our  own  citizens  as  though 
they  were  foreign  enemies? 

Truly  it  would  seem  that  the  use  of  the 
militia  in  aid  of  the  civil  authorities  is  all- 
sufficient  for  the  quelling  of  any  unlawful 
disturbance  in  a  single  magisterial  district 
of  this  great  state,  and  for  the  bringing  of 
all  offenders  to  trial  before  the  constitutional 
courts.  But  it  is  said  that  the  governor's 
proclamation  establishing  other  means  can- 
not be  reviewed  by  the  courts.  Is  the  gov- 
ernor thus  immune  from  the  law?  Can  he, 
because  of  an  assault  and  battery  between 
two  persons,  or  the  murder  of  one  person  by 
another,  issue  a  proclamation  of  martial  law, 
and  through  the  use  of  the  militia  order  the 
offender  to  be  imprisoned  or  hanged,  and  the 
courts  have  no  power  in  the  premises?  If 
he  is  to  be  the  absolute  judge  of  the  neces- 
sity for  establishing  martial  law  in  one  case, 
why  not  in  any  case  though  no  necessity  ex- 
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ists?  That  the  ill^al  acts  of  the  govemor 
may  be  reviewed  by  the  courts  as  well  as 
those  of  any  other  officer,  certainly  needs  no 
argument.  This  court  has  declared  a  veto 
of  the  governor  to  be  illegal  and  void.  Acts 
of  the  legislature  are  set  aside  by  the  courts 
as  illegal.  Remember,  the  writ  of  habeas 
corpus  is  always  available  in  this  state. 
Our  Constitution  plainly  says  it  shall  be.  It 
makes  no  exception  even  for  invasion  and 
rebellion,  as  most  constitutions  do.  By  thn  t 
writ  any  unlawful  imprisoning  of  a  citizen 
may  be  reviewed.  By  it  a  governor's  proc- 
lamation, if  not  warranted  in  law  and  in 
fact,  must  give  Way.  That  great  writ  of 
freedom  can  never  rightly  be  proclaimed 
away  in  this  state.  Executive,  or  even  legis- 
lative, acts,  cannot  suspend  it. 

My  position  in  these  cases,  as  in  the  Nanco 
and  Mays  Cases,  is  rested  squarely  on  our 
own  Constitution  and  laws.  Why  go  else- 
where for  authority?  But  it  is  not  wanting 
elsewhere.  It  is  prevalent  and  pronounced 
in  opposition  to  the  majority  holding. 

In  connection  with  what  may  be  said  by 
me  in  these  cases,  my  former  dissenting  opin- 
ion in  the  similar  cases  of  Nance  and  Mays, 
—  W.  Va.  — ,  ante,  996,  77  S.  E.  247,  should 
be  read  as  applicable,  explanatory,  and  addi- 
tional. 

The  argument  that,  to  preserve  the  life 
of  the  state,  the  governor  must  be  given  such 
extreme  and  dominant  power  as  the  majority 
has  accorded  to  him,  may  be  answered  by 
asking  one  question :  Is  this  great  state  in 
its  death  throes  because  of  rioting  and  un- 
lawful acts  in  a  single  magisterial  district? 
If  the  state  has  become  so  impotent  in  its 
sovereign  powers  under  the  civil  law  as  to 
be  in  danger  of  its  existence  because  of  mere 
private  dissensions  and  disturbances  in  a 
small  isolated  district,  it  is  time  for 
patriotic  citizens  to  arise.  The  state  can- 
not be  preserved  by  a  suspension  of  constitu- 
tional rights.  Nothing  will  kill  it  quicker. 
The  words  of  the  Supreme  Court  of  the 
United  States  on  this  line  arc  most  signifi- 
cant: "It  is  insisted  that  the  safety  of  the 
country  in  time  of  war  demands  that  this 
broad  claim  for  martial  law  shall  be  sus- 
tained. If  this  were  true,  it  could  be  woll 
said  that  a  country,  preserved  at  the  sacri- 
fice of  the  cardinal  principles  of  liberty,  is 
not  worth  the  cost  of  preservation."  Kx 
parte  Milligan,  4  Wall.  326,  18  L.  ed.  297. 

Nor  does  the  suggestion  that  the  civil 
courts,  officers,  and  juries  are  inefficient, 
sound  well.  That  is  the  same  excuse  that 
is  invariably  given  for  suspending  the  Con- 
stitution and  laws  when  a  lynching  takes 
place.  Why  were  not  the  civil  authorities 
aided  by  the  militia  as  the  law  directs?  If 
this  had  been  done,  would  they  have  been 
inefficient?     It  is  mere  assumption  to  say 
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that  they  would  have  been.  1  heir  functions 
were  supplanted.  The  militia,  under  procla- 
mation of  the  governor,  set  up  a  court  of 
its  own,  and  dented  all  criminal  jurisdic- 
tion of  the  civil  courts  and  officers,  even 
as  to  civil  offenses  committed  before  the 
proclamation.  Say  the  civil  authorities  are 
inefficient.  Do  two  wrongs  ever  make  a 
right? 

It  may  be  claimed  that  the  majority  opin- 
ion only  authorizes  arrest  and  detention 
until  the  disturbances  are  suppressed.  Why 
the  extended  argument  and  citation  seeking 
to  justify  trials,  sentences,  and  punishment 
by  military  commissions?  What  does  the 
approval  and  reaffirmance  of  the  holding  in 
the  Nance  and  Mavs  Cases  mean?  The  ma- 
jority  refused  to  discharge  Nance  and  Mays 
from  the  penitentiary,  thereby  upholding 
their  military  sentences  to  that  penal  insti- 
tution. Read  again  the  syllabus  to  the  opin- 
ion in  those  cases.  There  it  is  directly  held 
that  the  militia  may  not  only  arrest  and 
detain,  but  by  military  commission  may  try, 
citizens  and  sentence  them  to  the  peniten- 
tiary, for  civil  offenses  amounting  under  the 
civil  law  only  to  misdemeanors.  Moreover, 
read  syllabus  2  to  the  majority  opinion 
herein.  It  holds  that  the  civil  power  as  to 
offenses  is  excluded  by  the  military  procla- 
mation, and  that  the  usages  of  nations  pre- 
vails over  our  own  citizens.  In  fact,  it  holds 
that  our  citizens  are  to  be  dealt  with  as  alien 
enemies.  That  the  issue  in  these  cases  in- 
volved the  question  of  trial,  sentence,  and 
punishment  by  military  commission  in  the 
place  of  the  civil  courts  cannot  be  gainsaid 
when  the  petitions,  writs,  returns,  and  briefs 
are  examined.  That  petitioners  sought  not 
discharge  from  custody,  but  freedom  from 
military  trial  by  an  order  of  this  court  re- 
manding them  to  the  civil  courts  for  trial, 
their  pleadings  show.  That  the  military  au- 
thorities were  claiming  absolute  jurisdiction 
to  try,  sentence,  and  punish  petitioners,  and 
were  denying  all  jurisdiction  of  the  civil 
courts  in  the  premises,  was  charged  by  peti- 
tioners and  not  denied  by  the  respondents. 
That  charges  and  specifications  accusing  pe- 
titioners of  civil  offenses  were  ponding  before 
a  military  commission  is  shown  by  the  re- 
spondents themselves  in  their  returns.  That 
immediately  after  the  decision  in  these  cases 
petitioners  were  put  on  trial  before  a  mili- 
tary commission,  and  by  it  tried  for  the  civil 
offenses  charged,  is  common  notoriety  from 
the  public  press.  That  the  military  author- 
ities claim  the  right  to  act  absolutely  inde- 
pendent of  the  civil  authorities  in  the  so- 
called  military  district,  and  to  try,  condemn, 
sentence,  and  imprison  in  the  state  peniten- 
tiary for  a  specific  term,  any  citizen  for  a 
civil  offense,  whether  connected  with  the  dis- 
turbance between  the  mine  owners  and  the 
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miners  or  not  so  connected,  is  a  fact  pregnant 
from  every  part  of  the  records  in  these 
cases  and  in  the  former  cases  of  Nance  and 
Mays,  particularly  from  the  proclamations 
and  military  orders  of  the  governor.  That 
the  military  authorities  have  been  and  still 
are  exercising  such  anomalous  jurisdiction, 
that  they  even  deny  that  the  sheriff  of  the 
county  may  enter  the  district  which  they 
have  marked  out,  and  there  serve  the  process 
of  the  civil  courts,  is  a  matter  of  state  his- 
tory. The  issue  was  clear.  It  was  this: 
Should  the  petitioners  be  remanded  for  trial 
to  a  military  court  claiming  exclusive  and 
final  jurisdiction  of  the  civil  offenses  charged 
against  them,  and  thus  be  put  in  jeopardy 
of  conviction  and  confinement  in  the  state 
penitentiary  without  presentment  and  trial 
by  jury?  This  court  should  have  promptly 
condemned  the  unwarranted  procedure  to 
which  the  majority  subjected  petitioners.  It 
should  have  given  notice  to  all  that  this 
state  is  a  land  of  constitutional  courts,  not 
one  of  imperial  military  courts. 

Petitioners  were  arrested  in  the  city  of 
Charleston  on  a  warrant  of  a  justice  of  the 
peace,  a  civil  court,  charging  them  with  civil 
offenses,  that  of  conspiring  to  inflict  bodily 
injury  on  persons  whose  names  were  un- 
known, and  other  offenses.  They  were  taken 
before  the  justice,  within  sight  of  the  court- 
house, where  the  civil  courts  of  the  county 
were  open  and  in  the  exercise  of  their 
powers.  Instead  of  giving  the  accused  pre- 
liminary examination,  and  upon  finding  of 
probable  cause  holding  them  to  answer  to  the 
grand  jury,  the  justice  directed  the  special 
constables  having  them  in  charge,  by  in- 
dorsement on  the  warrant,  to  deliver  them 
to  the  military  authorities  in  the  so-called 
military  district.  The  exception  of  petition- 
ers to  such  unknown  procedure  did  not  avail. 
They  were  so  delivered  and  were  about  to  be 
put  on  trial  before  a  military  commission, 
for  the  same  offenses  charged  before  the  civil 
court,  when  the  writs  of  habeas  corpus  were 
awarded  them.  Though  petitioners  were  ar- 
rested and  brought  before  a  civil  court, — the 
justice  of  the  peace, — that  court,  in  alwolute 
disregard  of  their  rights  and  the  law  govern- 
ing it,  sent  them  to  the  military  authoritii'S 
in  a  distant  part  of  the  county.  This  illegal 
procedure  alone  entitled  petitioners  to  be 
remanded  to  the  civil  courts.  Yet  it  simply 
illustrates  the  extreme  to  which  disregard 
of  constitutional  and  legal  procedure  has 
run.  Instead  of  recognizing  the  true  order  of 
the  statute  whereby  a  militia  is  to  aid  the 
civil  authorities,  the  law  is  reversed,  and  the 
civil  authorities  arc  used  to  aid  the  military 
power.  Verily  indeed  lias  the  military  power 
been  made  absolute,  independent,  and  dom- 
inant in  West  Virginia! 

Why  resort  is  made  to  §§  6,  7,  8,  and  9, 
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of  chapter  14  of  the  Code,  one  familiar 
with  the  record  in  these  cases  cannot  con- 
ceive. No  reliance  was  placed  on  these  sec- 
tions by  the  military  authorities.  They  were 
not  content  with  the  limited  powers  men- 
tioned therein,  for  these  sections  do  not 
provide  for  military  trial  and  sentence. 
Nothing  short  of  a  court  of  their  own  and 
the  sending  of  citizens  to  the  penitentiary 
for  specific  terms  without  trial  by  jury  will 
satisfy  the  mifitary  authorities.  Besides, 
these  sections  provide  only  for  the  arrest  of 
pertain  persons  on  a  warrant  or  order  issued 
by  the  governor.  They  were  not  invoked  by 
the  governor.  He  issued  no  warrant  or  order 
for  the  arrest  of  peAtioners.  If  reliance  had 
been  made  on  these  sections,  the  absence  of 
the  basic  warrant  or  order  of  the  governor 
would  have  entitled  petitioners  to  discharge. 
Is  not  this  elementary  law?  Again,  these 
sections  of  the  statute  apply  only  to  enemies 
of  the  state,  to  those  who  give  aid,  support, 
or  ^information  to  the  state's  enemies, 
to  those  who  conspire  or  combine  together 
"to  aid  or  support  any  hostile  action  against 
the  United  States  or  this  state.''  These  sec- 
tions are  made  for  public  war,  not  for  the 
mere  private  conflict  as  to  which  the  state 
is  not  a  party,  but  is  only  the  great  con- 
servator of  the  peace  through  the  civil  law. 
An  examination  into  the  origin  and  history 
of  these  enactments,  to  say  nothing  of  their 
direct  words,  will  disclose  that  they  were 
made  for  times  when  enemies  seek  to  over- 
throw the  government.  See  Ordinances  of 
the  Wheeling  Convention  of  1861,  pages  7 
and  8;  Code  1868,  chap.  14,  §§  5-9;  Acts 
1882,  chap.  144,  §§  6-9. 

A  clash  between  mine  owners  and  miners 
cannot  be  considered  public  war,  and  the 
participants  dealt  with  as  enemies  of  the 
state.  True  it  is  that  in  war  the  enemy, 
whether  a  foreign  one  or  a  rebel  to  whom 
the  status  of  belligerent  has  been  given,  has 
no  legal  rights  which  those  opposed  to  him 
must  respect.  But  have  either  the  mine 
owners  and  their  guards,  on  the  one  side,  or 
the  miners,  on  the  other,  assumed  the  status 
of  belligerency  against  the  state?  Because 
of  warifare  between  themselves  and  viola- 
tions of  the  law  in  relation  thereto,  has 
neither  side  any  constitutional  rights  which 
the  state  is  bound  to  respect?  Nothing  in 
the  record  justifies  the  conclusion  that  either 
the  mine  owners  and  their  guards,  on  the 
one  hand,  or  the  miners,  on  the  other,  have 
lost  their  allegiance  to  the  state  by  the  un- 
fortunate clash  between  them  or  by  any 
other  act.  Neither  faction  has  made  war 
against  the  state.  Each  time  the  militia  has 
been  sent  to  the  district,  all  has  remained 
quiet.  Chief  Justice  Marshall  early  defined 
what  it  is  to  make  war:  "To  constitute  a 
levying  of  war,  there  must  be  an  asarniblagc 
45  L.R.A.(N.S.) 
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tion  of  martial  law."  Dicey,  Const.  545. 
"Indeed,  it  may  be  said  that  a  state  of  the 
Union  has  not  the  constitutional  power  to 
create,  by  statute  or  otherwise,  a  state  of 
war,  or  by  l^slatiVte  act  or  executive  proc- 
lamation to  suspend,  even  for  the  time 
being,  all  civil  jurisdiction."  Willoughby, 
Const,  vol.  2,  §  730. 

Military  commissions  have  existed  in  pub- 
lic wars, — in  conquered  enemy  countries. 
But  no  military  commission  for  the  trial  of 
citizens,  usurping  all  criminal  jurisdiction  of 
the  courts,  has  ever  before  been  sanctioned 
or  recognized  as  to  a  state  militia  in  the 
quelling  of  domestic  disorder.  Indeed,  the 
majority  cites  no  adjudicated  case  in  which 
such  trial  by  military  commission  has  been 
upheld  even  as  to  public  war.  In  public 
wars,  military  commissions  have  been  in- 
stalled in  conquered  foreign  territory,  or 
conquered  rebellious  territory,  out  of  the  ac- 
tual necessity  arising  from  the  fact  that  the 
courts  were  closed  or  were  not  in  sympathy 
with  the  obligations  of  the  conquering  coun- 
try to  society.  They  properly  pertain  no- 
where else.  Never  before  has  any  state  of 
the  Union  disowned  its  civil  courts  and 
ordained  that  military  commissions  shall 
take  their  place.  No  such  thing  has  been 
done  anywhere  since  the  declaration  of  the 
Petition  of  Right.  Yet  with  us  it  has  been 
done  in  the  face  of  the  fact  that  nothing 
whatever  prevented  the  taking  of  offenders, 
arrested  by  the  militia  in  the  quelling  of  dis- 
order, before  our  civil  courts,  and  there  sub- 
jecting them  to  trial  in  constitutional  form. 
The  way  to  the  courthouse  was  unobstructed. 
If  the  militia  could  arrest  offenders  and 
secure  witnesses  for  its  own  assumed  court, 
it  could  do  so  as  readily  for  the  legally  or- 
ganized courts.  Nothing  so  readily  estab- 
lishes respect  for  the  law  as  respect  for  it  by 
those  in  power.    The  reverse  is  equally  true. 

The  effort  in  the  majority  opinion  to  sus- 
tain military  commissions  by  asserting  that 
the  opinion  in  the  Milligan  Case  and  the 
writings  of  Lieber,  Ballantine,  and  others 
distinguish  between  pacific  territory  and  the 
theater  of  actual  war,  cannot  avail  with  any- 
one who  fully  reads  the  opinion  and  writings 
referred  to.  Neither  the  Milligan  opinion 
nor  the  writings  of  Lieber,  Ballantine,  and 
others  uphold  arbitrary  military  trial,  on 
any  such  distinction,  or  at  all.  They  do  dis- 
tinguish between  territory  in  rebellion  seek- 
ing to  overthrow  the  government  and  terri- 
tory that  has  not  lost  its  allegiance, — 
between  enemies  engaged  in  public  war  and 
citizens  violating  the  law.  Read  them.  For 
instance,  Ballantine  says:  "What  may  be 
done  on  the  theater  of  actual  military  opera- 
tions when  our  armies  are  advancing,  re- 
treating, or  operating  within  our  own  terri- 
tory depends  upon  military  necessity  for  the 
45  LJLA.(N.S.) 


public  defense,  and  is  to  be  judged  by  the 
circumstances  and  exigencies  of  the  partic- 
ular case,  which  may  be  reviewed  by  the 
courts  irrespective  of  military  proclama- 
tions. Citizens  cannot  be  arrested,  deported, 
imprisoned,  or  put  to  death  by  arbitrary 
military  authority  when  war  is  raging  any 
more  than  during  a  state  of  peace;  and  the 
fact  that  the  courts  are  closed  or  that  a  proc- 
lamation of  martial  law  has  been  made  will 
not  justify  a  resort  to  the  arbitrary  unregu- 
lated exercise  of  military  power."  [12  Co- 
lumbia L.  Rev.  536.] 

The  kind  of  martial  law  which  the  ma- 
jority of  this  court  upholds  is  unknown  in 
EngUnd  and  the  United  States.  All  the 
great  writers  on  constitutional  law  so  as- 
sert. 

Mr.  Dicey,  the  renowned  English  author, 
after  quoting  the  French  law  which  allows 
constitutional  guaranties  to  be  suspended  by 
proclamation,  says:  "We  may  reasonably, 
however,  conjecture  that  the  terms  of  the 
law  give  but  a  faint  conception  of  the  real 
condition  of  affairs  when,  in  consequence  of 
tumult  or  insurrection,  Paris,  or  some  other 
part  of  France,  is  declared  in  a  state  of 
siege,  and,  to  use  a  significant  repression 
known  to  some  continental  countries,  'the 
constitutional  guaranties  are  suspended.' 
We  shall  hardly  go  far  wrong  if  we  assume 
that,  during  this  suspension  of  ordinary  law, 
any  man  whatever  is  liable  to  arrest,  im- 
prisonment, or  execution  at  the  will  of  a 
military  tribunaj  consisting  of  a  few  officers 
who  are  excited  by  the  passions  natural  to 
civil  war.  .  .  .  Now,  this  kind  of  martial 
law  is  in  England  utterly  unknown  to  the 
constitution.  Soldiers  may  suppress  a  riot 
as  they  may  resist  an  invasion;  they  mar 
fight  rebels  just  as  they  may  fight  foreign 
enemies;  but  they  have  no  right  under  the 
law  to  inflict  punishment  for  riot  or  re- 
bellion."    Law  of  the  Constitution,  288. 

The  leading  American  authority  of  the 
present  day  says:  "There  is,  then,  strictly 
speaking,  no  such  thing  in  American  law  as 
a  declaration  of  martial  law  whereby  mili- 
tary is  substituted  for  civil  law.  So-called 
declarations  of  martial  law  are,  indeed, 
often  made,  but  the  legal  effect  of  these 
goes  no  further  than  to  warn  citizens  that 
the  military  powers  have  been  called  upon 
by  the  executive  to  assist  him  in  the  mainte- 
nance of  law  and  order,  and  that,  while  the 
emergency  lasts,  they  must,  upon  pain  of 
arrest  and 'punishment,  not  commit  any  acts 
that  will  in  any  way  render  more  difficult 
the  restoration  of  order  and  the  enforce- 
ment of  law.  .  .  .  During  the  time  that 
the  military  forces  are  employed  for  the  en- 
forcement of  the  law,  that  is  to  say,  when 
so-called  martial  law  is  in  force,  no  new 
powers  are  given  to  the  executive,  no  exten- 
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Bion  of  arbitrary  authority  is  recognized,  no    meant  exec 


civil  rights  of  the  citizen  are  suspended.  The 
relations  of  the  citizen  to  his  state  are  un- 
changed." Willoughby,  Const,  vol.  2,  §  727. 
The  majority  opinion  repeatedly  appeals 
to  Re  Moyer,  36  Colo.  159,  12  L.R.A.(N.S.) 
979,  117  Am.  St.  Rep.  189,  85  Pac.  190,  and 
its  sequel,  Moyer  v.  Peabody,  212  U.  S.  78, 
53  L.  ed.  410,  29  Sup.  Ct.  Rep.  235.  These 
decisions  involve  no  question  of  trial  by 
military  commission.  They  go  no  further 
than  to  justify  an  arrest  made  by  military 
authorities  in  the  suppression  of  civil  dis- 
order. They  plainly  negative  any  recogni- 
tion of  military  trial  and  punishment  for  an 
offense  in  connection  with  the  civil  disorder. 
In  the  instance  to  which  they  relate,  the  gov- 
ernor of  Colorado  claimed  no  right  to  try  and 
punish  by  military  rule.  He  was  not  an  ad- 
vocate of  military  commissions.  His  return 
to  the  writ  of  habeas  corpus  expressly  avers 
that  Moyer  was  to  be  given  over  to  the  civil 
authorities  for  trial.  Here  are  its  words: 
*'That  it  is  his  purpose  and  intention  to  re- 
lease and  discharge  petitioner  from  military 
arrest  as  soon  as  the  same  can  be  safely  done 
with  reference  to  the  suppression  of  the 
existing  state  of  insurrection  in  the  county, 
and  then  surrender  him  to  the  civil  authori- 
ties, to  be  dealt  with  in  the  ordinary  course 
of  justice  after  such  insurrection  is  sup- 
pressed." And  in  disposing  of  the  case,  the 
chief  justice  of  Colorado  lends  no  recogni- 
tion to  military  trial  for  offenses  connected 
with  the  civil  disorder.  Here  is  what  the 
chief  justice,  speaking  of  Moyer,  says  in  the 
opinion:  "He  is  not  tried  by  any  military 
court  or  denied  the  right  of  trial  by  jury; 
neither  is  he  punished  for  violation  of  the 
law  nor  held  without  due  process  of  law. 
His  arrest  and  detention  in  such  circum- 
stances are  merely  to  prevent  him  from  tak- 
ing part  or  aiding  in  a  continuation  of  the 
conditions  which  the  governor,  in  the  dis- 
charge of  his  official  duties,  and  in  the  exer- 
cise of  the  authority  conferred  by  law,  is  en- 
deavoring to  suppress.  When  this  end  is 
reached,  he  could  no  longer  be  restrained  of 
his  liberty  by  the  military,  but  must  be,  just 
as  respondents  have  indicated  in  their  return 
to  the  writ,  turned  over  to  the  usual  civil 
authorities  of  the  county,  to  be  dealt  with 
in  the  ordinary  course  of  justice,  and  tried 
for  such  offense  against  the  law  as  he  may 
have  committed."  In  the  review  of  this  same 
arrest  in  the  suit  of  Moyer  v.  Peabody, 
supra,  Mr.  Justice  Holmes  says:  "Such  ar- 
rests are  not  necessarily  for  punishment,  but 
are  by  way  of  precaution  to  prevent  the  exer- 
cise of  hostile  power."  He  does  say  that 
"public  danger  warrants  the  substitution  of 
executive  process  for  judicial  process,"  but 
bis  remarks  must  be  interpreted  in  the  light 
of  the  case  before  him.  He  could  not  have 
46  L.R.A.(N.S.) 
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Moreover,  it  may  be  confidently  asserted 
that  none  of  the  adjudicated  eases  cited  by 
the  majority,  except  those  criticized  or 
sought  to  be  distinguished  by  it,  have  any 
more  relation  or  come  any  nearer  to  the 
question  of  military  trial  than  do  the  Moyer 
Cases  and  the  Shortall  Case.  They  are  wide 
of  the  mark.  On  the  other  hand,  such  mili- 
tary trial  as  that  fostered  by  the  majority 
has  received  the  condemnation  of  many 
courts, — the  clarion  denouncement  of  the 
highest  tribunal  in  this  land:  'The  Consti- 
tution of  the  United  States  is  a  law  for 
rulers  and  people,  equally  in  war  and  in 
peace,  and  covers  with  the  shield  of  its  pro- 
tection all  classes  of  men,  at  all  times,  and 
under  all  circumstances.  No  doctrine  in- 
volving more  pernicious  consequences  was 
ever  invented  by  the  wit  of  man  than  that 
any  of  its  provisions  can  be  suspended  dur- 
ing any  of  the  great  exigencies  of  govern- 
ment." Ex  parte  Milligan,  4  Wall.  120,  18 
L.  ed.  295. 

In  addition  to  the  references  made  in  my 
dissenting  opinion  in  the  Nance  and  Mays 
Cases,  supra,  the  following,  by  no  means  all, 
will  be  found  enlightening:  Willoughby, 
Const,  chap.  62;  Dicey,  Const  280-290,  538- 
555;  Hare,  Am.  Const.  Law,  lecture  44; 
Story,  Const.  5th  ed.  §  1342,  and  note  there- 
to; Annals  of  Congress,  9th  Congress,  2d 
Session,  pp.  402-424,  502  et  seq.;  Johnson 
V.  Duncan,  3  Mart.  (La.)  530,  6  Am.  Dec. 
675;  Ex  parte  Merryman,  Taney,  246,  Fed. 
Cas.  No.  9,487;  Re  Egan,  5  Blatchf.  319,  Fed. 
Cas.  No.  4,303 ;  Ex  parte  Benedict,  Fed.  Cas. 
No.  1,292;  Ex  parte  Henderson,  Fed.  Cas. 
No.  6,349;  Johnson  v.  Jones,  44  111.  142,  92 
Am.  Dec.  159;  Re  Kemp,  16  Wis.  382; 
Griffin  v.  Wilcox,  21  Ind.  370;  Jones  v. 
Seward,  40  Barb.  563;  Congressional  Globe, 
38th  Congress,  2d  Session,  pp.  1421-1423; 
Franks  v.  Smith,  142  Ky.  232,  —  L.R.A. 
(N.S.)  — ,  134  S.  W.  484,  Ann.  Cas.  1912  D, 
319;  1  Cooley's  Bl.  Com.  413;  6  Great  Amer- 
ican Lawyers,  233-254;  Edinburgh  Review, 
Jan.  1902,  pp.  79-105. 

Is  it  not  a  spectacle  for. the  notice  of  a 
people  who  rest  their  liberties  on  our  form 
of  constitutional  government  that  in  one 
of  the  states  of  the  Union  a  section  thereof 
is  given  over  to  an  independent  military 
rule,  which  admits  no  power  of  the  civil 
courts  to  enter,  and  which  claims  cognizance 
as  against  all  found  therein  of  every  imagin- 
able accusation,  from  mere  words  spoken  to 
perjury,  rape,  or  murder  ?  Does  the  peaceful 
mountain  farmer  residing  therein  realize 
that  he  is  subject  not  to  the  civil  law,  but  to 
the  will  of  a  military  commander,  who  may 
hear  no  excuse  as  to  any  accusation  against 
him?  Do  citizens  of  this  Republic,  passing 
through  that  district  on  one  of  the  great 
trans-continental  lines  of  railway,  realize 
46  LJLA.(NJ3.) 


that  for  a  time  they  are  subject  absolutely 
to  the  will  of  one  manf  It  is  no  excuse  to 
say  that  the  supreme  military  authority  will 
not  be  exerted  against  such.  It  is  bad 
enough  to  say  that  a  majority  of  this  court 
has  held  that  such  authority  exists.  The 
majority  has  held  that  martial  law — ^the 
law  and  usage  of  public  war — can  and  does 
exist  in  that  district.  Then  that  martial 
law  "overrides  and  suppresses  all  existing 
civil  laws,  civil  oflScers,  and  civil  authorities, 
by  the  arbitrary  exercise  of  military  power ; 
and  every  citizen  or  subject, — in  other  words, 
the  entire  population  of  the  country, —  with- 
in the  confines  of  its  power,  is  subjected  to 
the  mere  will  or  caprice  of  the  commander. 
He  holds  the  lives,  liberty,  and  property  of 
all  in  the  palm  of  his  hand.  Martial  law  is 
regulated  by  no  known  or  established  sysitem 
or  code  of  laws,  as  it  is  over  and  above  all 
of  them.  The  commander  is  the  legislator, 
judge,  and  executioner."  Re  Egan,  5  Blatchf. 
321,  Fed.  Gas.  No.  4,303. 

The  persistency  with  which  a  military  rule 
heretofore  unknown  has  been  sanctioned,  has 
demanded  this  second  protest  on  my  part. 
Unfortunate  indeed  is  the  generation  that 
forgetteth  the  memories  of  its  fathers. 


WISCONSIN  SUPKBMi:  COURT. 

AGNES   HARRIS,   Admx.,   etc.,   of   H.    B. 
Harris,  Deceased,  Respt., 

V. 

EASTERN     WISCONSIN     RAILWAY     ft 
LIGHT  COMPANY,  Appt. 

(152  WU.  627,  140  N.  W.  288.) 

Highway  —  apparatus  for  electric 
lighting  —  unsafe  condition  — >  liabil- 
ity of  user. 

An  electric  light  company  which  uses 
a  basket  and  hoisting  apparatus  to  enable 
its  employees  to  care  for  lamps  on  a  munici- 
pal light  tower  located  in  a  street,  which 
it  has  contracted  to  keep  in  order,  is,  in 
case  it  fails  to  fasten  the  basket  securely, 
notwithstanding  its  knowledge  that  the 
children  are  in  the  habit  of  playing  about 
it,  answerable  for  the  death  of  a  by-stander 
through  the  fall  of  ballast  from  the  bas- 
ket when  it  is  released  from  its  fastenings 
when  children  are  near  it  and  shoots  to  the 
top  of  the  tower,  although  the  apparatus 
is  owned  and  occasionally  used  by  tne  ciiy. 

(March  11,  1913.) 

Note.  —  Although  in  the  above  case  the 
children  were  not  the  victims  of  the  acci- 
dent, its  occurrence  being  due  to  their  inter- 
vention, the  court  seems  to  assume  that  the 
doctrine  of  attractive  nuisance  might  prop- 
erly be  invoked  to  lay  the  foundation  for 
the  charge  of  negligence  against  the  defend- 
ant.    That  doctrine  is  discussed  at  length 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fond  du  Lac 
County  in  plaintiff's  favor  in  an'  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  the  plaintiff's  intestate. 
Affirmed. 

Statement  by  WInslow,  Ch.  J.: 
This  is  an  action  for  damages  result- 
ing from  the  death  of  H.  B.  Harris,  the 
plaintiff's  husband,  which  death  is  alleged 
to  have  been  caused  by  the  negligence  of 
the  defendant.  The  facts  are  that  on  the 
2d  of  June,  1911,  at  about  6:30  P.  M.  the 
deceased  was  standing  on  the  sidewalk 
on  the  north  side  of  West  Amdt  street,  in 
the  city  of  Fond  du  Lac,  talking  with  two 
other  persons.  He  was  some  12  or  15  feet 
from  an  electric  light  tower  owned  by  the 
city.  The  tower  was  about  150  feet  in 
height,  triangular  in  form,  constructed  of 
iron  rods  and  piping,  each  side  of  the  tri- 
angle being  about  5  feet  in  width  at  the 
bottom,,  and  it  was  used  for  ligliting  a  sec- 
tion of  the  city  by  means  of  a  cluster  of 
electric  lights  at  the  top.  It  was  construct- 
ed by  the  city  twenty  years  or  more  ago, 
but  was  still  in  active  use.  The  defendant 
company,  under  a  contract  with  the  city, 
furnished  the  light  used  and  the  lamps, 
and  kept  the  same  lighted  and  in  repair. 
About  18  feet  from  the  ground  there  was 
a  platform  about  3  feet  in  width  on  each 
side  of  the  triangle  with  a  3-foot  railing 
on  the  outside.  On  one  of  the  corner  posts 
were  iron  steps  a  foot  apart,  extending  from 
the  ground  to  the  top.  In  the  center  of 
the  space  within  the  triangle  was  a  hexag- 
onal iron  basket  2  feet  in  diameter,  3 
feet  in  depth,  and  having  a  wooden  floor. 
This  basket  was  constructed  and  used  for 
the  purpose  of  enabling  the  employee  who 
trimmed  the  electric  lights  to  elevate  him- 
self to  the  top  of  the  tower  and  lower  him- 
self again  to  the  18-foot  platform.  It  was 
arranged  with  two  pulleys,  two  guide  ropes, 
a  steel  cable,  and  a  counterweight  of  250 
pounds,  60  that  the  employee  could  stand 
in  the  basket  and  pull  himself  to  the  top 
by  means  of  a  rope.  At  the  time  of  the 
accident  in  question,  and  for  a  long  time 
previously,  three  large  paving  stones  were 
kept  loose  in  the  bottom  of  the  basket  as 
ballast.  The  weight  of  the  basket,  the  op- 
erator, and  the  stones  was  about  15  pounds 
less  than  that  of  the  counterweight,  so  that 


the  operator  was  obliged  to  exert  a  lift- 
ing strength  of  about  15  pounds  when  he 
used  the  basket.  The  basket  was  also 
used  by  the  city  if  at  any  time  it  wished 
to  inspect  the  tower.  The  evidence  shows 
that  it  had  been  so  used  by  the  city  twice 
since  1907  up  to  the  time  of  the  accident, 
the  last  time  being  May  27  th.  The  lights 
on  the  tower  were  expected  to  burn  with- 
out attention  for  ninety  hours,  and  an  em- 
ployee of  the  defendant  company  was  ac- 
customed to  ascend  in  the  basket  to  trim 
them  when  this  time  had  elapsed.  This 
necessitated  an  ascent  by  the  employees  two 
or  three  times  a  month.  The  basket  (with- 
out a  passenger),  being  lighter  than  the 
counterweight,  would  naturally  shoot  up  to 
the  top  of  the  tower  if  not  fastened  down 
when  the  employee  descended,  consequently 
it  was  necessary  to  fasten  it  in  some  way 
at  the  18-foot  platform  when  not  in  use. 
This  had  always  been  done  by  wrapping  a 
chain  some  4  feet  in  length  around  the  rod 
composing  the  top  circumference  of  the  bas- 
ket, and  around  one  of  the  horizontal  rods 
of  the  tower  at  the  level  of  the  platform, 
and  hooking  an  iron  hook  at  one  end  of 
the  .chain  into  one  of  the  links  thereof.  It 
appeared  that  boys  frequently  went  up  to 
the  platform  and  played  there,  and  that 
two  boys  were  playing  at  the  time  in  ques- 
tion on  the  platform  and  about  the  basket, 
one  of  whom  was  the  thirteen-year  old  son 
of  Harris.  Suddenly  the  basket  became  un- 
fastened and  started  upwards.  No  witness 
testified  as  to  the  manner  in  which  it  be- 
came unfastened,  but  one  of  the  men  with 
whom  deceased  was  talking  heard  the  bas- 
ket going  up  and  gave  the  alarm.  The 
basket  increased  its  speed  as  it  went  up, 
and,  when  it  struck  the  top,  the  ballast 
stones  flew  out,  and  one  of  them,  weighing 
over  20  pounds,  struck  the  deceased  on 
the  head  and  chest,  inflicting  injuries  from 
which  he  soon  died.  The  jury  returned 
a  special  verdict,  in  which  they  found:  (1) 
That  boys  customarily  played  on  the  plat- 
form at  and  prior  to  the  time  of  the  acci- 
dent: (2)  that  the  defendant  knew  of  this 
custom;  and  (3)  that,  in  view  of  these 
facts,  ordinary  care  required  the  locking 
of  the  chain  so  as  to  prevent  meddling  with 
or  unfastening  of  the  basket:  (4)  that 
the  lack  of  ordinary  care  so  found  was  the 
proximate  cause  of  Harris's  death;  (5)  that 


in  the  note  to  Cahill  v.  Stone,  19  L.R.A. 
(N.S.)  1094,  though  in  most,  if  not  all,  of 
the  cases  there  cited  the  injury  was  to  a 
child  who  had  been  attracted  by  the  dan- 
gerous nuisance,  or  to  one  of  a  number  of 
such  children. 

Various  aspecta  of  the  subject  of  negli- 
gence or  proximate  cause  as  affected  by 
the  intervention  of  a  child  are  referred  to 
45  L.R.A.(N.S.) 


in   the   footnote   to   Trout  v.  Philadelphia 
Electric  Co.  42  L.R.A.(N.S.)  713. 

The  duty  in  stringing  wires  to  guard 
against  danger  to  children  is  discussed  in 
the  notes  to  Temple  v.  McComb  City  Elec- 
tric Light  &  P.  Co.  11  L.R.A.(N.S.)  449; 
Wetherby  v.  Twin  State  Gas  &  Electric  Co. 
25  L.R.A.(N.S.)  1220;  and  Meyer  v.  Union 
Lights  Heat  &  P.  Co.  43  L.R.A.(N.S.)  137. 
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the  use  of  loose  stones  for  ballast  was 
lack  of  ordinary  care,  which  (6)  was  the 
proximate  cause  of  Harris's  death;  (7)  that 
Harris  did  not  know  that  the  boys  were  on 
the  platform  at  the  time  of  the  accident; 
(8)  that  he  knew  of  the  custom  of  boys 
playing  there;  (9)  that,  notwithstanding 
that  knowledge,  he  exercised  ordinary  care 
in  being  where  he  was  at  the  time  without 
ascertaining  that  boys  were  not  on  the 
landing;  (10)  that  Harris  did  not  know 
that  his  son  was  in  the  habit  of  playing  on 
the  platform;  (11)  that  the  pecuniary  dam- 
age suffered  by  the  widow  was  $3,581. 
From  judgment  for  the  plaintiff  on  this  ver- 
dict, the  defendant  appeals. 

Mr.  T.  li.   Doyle,   for  appellant: 

Where  there  is  no  legal  duty  there  can 
be  no  actionable  negligence. 

1  Thomp.  Neg.  II  3;  Indiana  ft  C.  Coal 
Co.  V.  Neal,  160  Ind.  458,  77  N.  E.  860, 
9  Ann.  Cas.  424;  Morris  v.  Brown,  111  N. 
Y.  318,  7  Am.  St.  Rep.  751,  18  N.  E.  722: 
O'Callaghan  v.  Cronan,  121  Mass.  114; 
Rich  V.  New  York  C.  &  H.  R.  R.  Co.  87 
N.  Y.  382. 

The  presumption  of  proper  performance 
of  duty  which  arises  in  favor  of  every 
man,  being  of  universal  application,  ap- 
plies in  cases  of  alleged  injury. 

Mynning  v.  Detroit  L.  &  N.  R.  Co.  60 
Mich.  257,  26  N.  \\\  534;  Delaware 
L.  ft  W.  R.  Co.  V.  Napheys,  90  Pa. 
135,  6  Am.  Neg.  Cas.  280;  Jackson  v. 
Kansas  City,  L.  ft  S.  K.  R.  Co.  31 
Kan.  761,  3  Pac.  501;  Buesching  v. 
St.  Louis  Gaslight  Co.  6  Mo.  App.  85; 
Heath  v.  Whitebreast  Coal  ft  Min.  Co.  65 
Iowa.  737,  23  N.  W.  148;  Federal  Street  ft 
P.  Valley  R.  Co.  v.  Gibson,  96  Pa.  83,  10 
Am.  Neg.  Cas.  106. 

The  fact  of  damage  does  not  raise  the 
presumption  of  negligence. 

Sorenson  v.  Menasha  Paper  &  Pulp  Co. 
56  W^is.  338,  14  N.  W.  446;  Holbrook  v. 
Utica  ft  S.  R.  Co.  12  N.  Y.  236,  64  Am.  Dec. 
502;  Cotton  v.  Wood,  8  C.  B.  N.  S.  568, 
29  L.  J.  C.  P.  N.  S.  333,  7  Jur.  N.  S.  168; 
Missouri  P.  R.  Co.  v.  Foreman,  73  Tex.  311, 
15  Am.  St.  Rep.  785,  11  S.  W.  326,  6  Am. 
Neg.  Cas.  580. 

In  the  absence  of  any  presumption  of 
defendant's  negligence,  the  plaintiff  must 
prove,  by  a  fair  preponderance  of  the  ev- 
idence, facts  which  establish  the  negligence 
of  the  defendant  as  a  proximate  cause  of 
the  injuries. 

Seybolt  v.  New  York,  L.  E.  ft  W.  R.  Co. 
95  N.  Y.  562,  47  Am.  Rep.  75;  Crandall  v. 
Goodrich  Transp.  Co.  16  Fed.  75;  Allen 
V.  Willard,  57  Pa.  374;  Searles  v.  Manhat- 
tan R.  Co.  101  N.  Y.  001,  5  N.  E.  66;  Pitts- 
field  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
45  L.R.A.(N.S.) 


Co.  71   N.  H.  622,  60  L.ILA.    116,  53  Atl. 
807,  13  Am.  Neg.  Rep.  363. 

Conceding  that  the  defendant  was  neg- 
ligent, the  undisputed  testimony  shows 
that  it  was  not  the  proximate  cause  of  the 
injury  to  deceased. 

Shearm.  ft  Redf.  Neg.  %  4;    McCl&ry  t. 
Sioux  City  ft  P.  R.  Co.  3  Neb.  44,  19  Am. 
Rep.  631;  Memphis  ft  C.  R.  Co.  ▼.  Reeves, 
10  Wall.  176,   19  L.  ed.  909;   Morrison  v. 
Davis,  20  Pa.  171,  57  Am.  Dec.  695;  Whar 
ton,  Neg.  If  3;  Oil  Creek  ft  A.  River  R.  Ca 
V.   Keighron,   74   Pa.   316;    Lewis   v.   Flint 
ft   P.  M.  R.  Co.  54  Mich.  66,  62   Am.  Rep. 
790,  19  N.  W.  744;  Schaffer  v.  Washington 
City,  V.  M.  ft  G.  S.  R.  Co.  105  U.  S.  249, 
26  L.  ed.  1070;   Hofnagle  v.  New   York  C. 
ft  H.   R.  R.  Co.  66  N.   Y.  608;    Vicars  v. 
Wilcocks,   8  East,   1,  9   Revised   Rep.  361; 
Cuff  v.  Newark  ft  N.  Y.  R.  Co.  35  N.  J.  L. 
32,  10  Am.  Rep.  205;  Washington  v.  Bait! 
more  ft  O.  R.  Co.  17  W.  Va.  190;  Pease  v. 
Chicago  ft  N.  W.  R.  C^.  61   Wis.   163.  20 
N.  W^  908;  McCandless  v.  Chicago  ft  N.  W. 
R.  Co.  71  Wis.  41,  36  N.  W.  620;   Selleck 
V.  Lake  Shore  ft  M.  S.  R.  Co.  58  Mich.  195, 
24  N.  W.  774 ;  Deisenrieter  v.  Kraus-Merkel 
Malting  Co.   97   Wis.  279,   72   N.   \\.  735: 
Kruse  v.  Chicago  M.  ft  St.  P.  R.  Co.  82  Wis. 
568,  52  N.  W.  755 ;  Barton  v.  Peppin  Coun- 
ty Agri.  Soc.  83  Wis.  19,  52  N.  \V.  1129; 
Kumba  v.  Gilham,  103  Wis.  312,  79  N.  U'. 
325,  6  Am.  Neg.  Rep.  412;   Cox  v.   Chica 
go  ft  N.  W'.  R.  Co.  102  Iowa,  711,  72  N.  W. 
301;   Stock  V.  Kern,  142  Wis.  219,  125  X. 
W.   447;    Farmers'  High  Line   Canal  &  K, 
Co.  V.  W^estlake,  23  Colo.  26,  46  Pac.  134: 
Berman  v.  Schultz,  40  Misc.  212,  8*1  N.  Y. 
Supp.    647;    Glassey    v.    Worcester    Consol. 
Street  R.  Co.  185  Mass.  315,  70  N.  E.  199, 
16  Am.  Neg.  Rep.  86;  Goodlander  Mill  Co. 
V.  Standard  Oil  Co.  27  L.R.A,  583,  11  C.  C. 
A.    253,    24   U.    S.    App.    7,    63    Fed.   400; 
Trout  V.  Philadelphia  Electric  Co.  236  Pa. 
506,  42  L.R.A.(N.S.)   713,  84  Atl.  967. 

Deceased  was,  as  a  matter  of  law,  guil- 
ty of  contributory  negligence  which  prox- 
imately caused  or  contributed  to  produce 
his  injuries. 

Wilds  V.  Hudson  River  R.  Co.  24  N.  Y. 
430;  Hoverson  v.  Noker,  60  Wis.  511,  50 
Am.  Rep.  381,  19  N.  W.  382;  Beedy  v.  Red- 
ing. 16  Me.  362;  Klatt  v.  N.  C.  Foster 
Lumber  Co.  97  Wis.  641,  73  N.  W.  563; 
Smith  V.  Milwaukee  Builders'  ft  T.  Exci. 
91  Wis.  360,  30  L.R.A.  504,  61  Am.  St 
Rep.  912,  64  N.  W.  1041 ;  29  Cyc.  436. 

An  infant  is  liable  for  compensatory  dam- 
ages for  his  tortious  acts. 

Huchting  v.  Engel,  17  Wis.  230,  84  Am. 
Dec.  741 ;  Vosburg  v.  Putney,  80  Wis.  523, 
14  L.R.A.  226,  27  Am.  St.  Rep.  47.  50  N. 
\V.  403 ;  Klatt  v.  N.  C.  Foster  Lumber  Co. 
97  Wis,  641,  73  N.  W.  663;  Smith  v.  Mil- 
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vvaukee  Builders*  &  T.  Exch.  91  Wis.  360. 
no  L.R.A.  504,  51  Am.  St.  Rep.  912.  G4  N. 
\V.  1041. 

Messrs.  Reilly,  Fellenz,  &  Reilly,  for 
respondent : 

Defendant  was  bound  to  guard  the  tow- 
er to  prevent  injury. 

Kopplekom  v.  Colorado  Cement  Pipe  Co. 
16  Colo.  App.  274,  54  L.R.A.  284,  64  Pac. 
1047;  Edgington  v.  Burlington,  C.  R.  & 
N,  R.  Co.  116  Iowa,  410,  57  L.R.A.  561, 
90  N.  W.  95;  Brown  v.  Chesapeake  &  0.  R. 
Co.  135  Ky.  798,  26  L.R.A.(N.S.)  717,  123 
S.  W.  298;  Gulf,  C.  ft  S.  F.  R.  Co.  v.  Me- 
Whirter,  77  Tex.  356,  19  Am.  St.  Rep. 
755,  14  S.  W.  26;  Sydnor  v.  Arnold,  122 
Ky.  557,  92  S.  W.  289;  Olson  v.  Gill  Home 
Invest.  Co.  58  Wash.  151,  27  L.R.A.  (N.S.) 
884,  108  Pac.  140;  Wellington  v.  Pelletier, 
26  LR.A.(N.S.)  719,  97  C.  C.  A.  458,  173 
Fed.  908;  Southern  P.  R.  Co.  v.  LalTerty. 
6  C.  C.  A.  474,  16  U.  S.  App.  193,  57  Fed. 
536;  United  States  Natural  Gas  Co.  v. 
Hicks,  134  Ky.  12,  23  L.R.A.  (N.S.)  249, 
135  Am.  St.  Rep.  407,  119  S.  W.  166; 
Cahill  v.  Stone,  163  Cal.  571,  19  L.R.A. 
(N.S.)  1094,  96  Pac.  84;  Nelson  v.  MoLel- 
lan,  31  Wash.  208,  60  L.R.A.  793,  96  Am. 
St.  Rep.  902,  71  Pac.  747,  13  Am.  Neg. 
Rpp.  627;  Harriman  v.  Pittsburgh,  C.  & 
St.  L.  R.  Co.  46  Ohio  St.  11,  4  Am.  St. 
Hep.  507,  12  N.  E.  451;  Akin  v.  Bradley 
Engineering  &  Mach.  Co.  48  Wash.  97,  14 
L.R.A. (N.S.)  586,  92  Pac.  903;  Loftus  v. 
Dehail,  133  Cal.  214,  65  Pac.  379;  Lane 
v.  Atlantic  Works,  111  Mass.  136;  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  657, 
21  L.  ed.  745;  Snare  &  T.  Co.  v.  Friedman, 
40  L.R.A. (N.S.)  367,  94  C.  C.  A.  369,  169 
Tod.  1,  21  Am.  Neg.  Rep.  311:  Meyer  v. 
Menominee  &  M.  Light  &  Traction  Co.-  151 
Wis.  279,  138  N.  W.  1008;  Lomoe  v.  Su- 
perior  Water  Light  &  P.  Co.  147  Wis.  6, 
132  N.  W.  623;  lamurri  v.  Saginaw  City 
Gas  Co.  148  Mich.  27,  111  N.  W.  884;  Matt- 
son  v.  Minnesota  A  N.  W.  R.  Co.  95  Minn. 
477,  70  L.R.A.  503,  111  Am.  St.  Rep.  483, 
104  N.  W.  443,  5  Ann.  Cas.  498,  18  Am. 
Neg.  Rep.  477;  Chicago  &  E.  R.  Co.  v.  Fox, 
38  Ind.  App.  268,  70  N.  E.  83;  Pekin  v. 
McMahon,  164  111.  141,  27  L.R.A.  207,  45 
Am.  St.  Rep.  114,  39  N.  E.  484;  Alabama 
G.  S.  R.  Co.  V.  Crocker,  131  Ala.  584,  31  So. 
562;  Branson  v.  Labrot,  81  Ky.  638.  60 
Am.  Rep.  197;  1  Thomp.  Neg.  §  1042; 
Beach,  Contrib.  Neg.  3d  ed.  §  140. 

The  important  question  to  be  determined 
in  fixing  liability  is  not  always,  who  owned 
the  property,  but  who  was  using  the  prop- 
erty or  in  control  of  it,  at  the  time  of  the 
injury. 

1  Thomp.  Neg.  2d  ed.  §  1037;  Nagel  v. 
Missouri  P.  R.  Co.  76  Mo.  653,  42  Am. 
40  L.R.A.(N.S.) 
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of  the  danger  of  such  an  occurrence  as  the 
present.  It  was  using  and  was  rightfully 
using  the  whole  contrivance  for  its  own 
purposes  and  its  own  profit.  The  city  would 
have  no  right  to  object  to  the  installation 
of  any  reasonable  device  which  would  make 
it  safe.  A  padlock  with  duplicate  keys,  one 
to  be  furnished  to  the  city,  would  have  in- 
sured safety.  These  principles  really  de- 
termine the  case.  The  jury  on  sufficient  evi- 
dence found  negligence  of  the  defendant 
proximately  causing  the-  death  of  Harris, 
and  acquitted  him  of  contributory  negli- 
gence. No  detail  errors  are  assigned  which 
are  of  sufficient  importance  to  require  dis- 
cussion. 
Judgment  affirmed. 


UNITED    STATES    CIRCUIT    COURT 
OP  APPEALS,  EIGHTH  CIRCUIT. 

LBB  SHUBERT  et  al.,  Plffs.  in  Err., 

V. 

J.  C.   ROSENBERGER. 
(—  C.  C.  A.  — ,  204  Fed.  934.) 

Contract  —  to  pay  debts  —  repudiation. 

1.  A  demand  by  a  debtor  that  the  cred- 
itors collect  the  amount  due  from  a  litiga- 
tion in  which  he  is  employed  is  a  repudia- 


tion of  hia  agreement  to  pay  ''now"  or  "on 
demand." 

Same  ^  parole  —  written  veraion  —  ef- 
fect. 

2.  An  unaccepted  written  statement  by 
one  party  to  an  oral  contract,  stating  his 
version  of  the  agreement,  does  not  reduce 
the  contract  to  writing  in  favor  of  the 
other  person  so  as  to  preclude  the  ^vriter 
from  giving  oral  evidence  of  the  terms  of 
the  contract. 

Trial  —  meaning  of  words  —  question 
for  jury. 

3.  The  jury  must  determine  what  the 
word  "now"  means  in  a  contract  to  pay  a 
debt  now. 

Accord    —    absence    of    satisfaction    ^ 
right  to  sne  on  original  demand. 

4.  Failure  to  comply  with  the  terms  of 
a  compromise  by  which  an  unliquidated 
claim  lor  services  is  settled  by  a  present 
payment  of  a  sum  less  than  demanded  en- 
titles the  creditor  to  retain  what  he  has 
received  and  sue  on  his  original  demand. 

(March   4^    1913.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of 
Missouri  to  review  a  judgment  in  plaintiff's 
favor  in  an  action  brought  to  recover  com- 
pensation for  services  rendered.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Willard,  District  Judge. 


Note.  ^  Right  to  maintain  action  on 
original  claim  for  mere  failure  to 
pay  at  tim^  stipulated  in  agreement 
of  accord  or  compromise. 

For  cases  defining  accord  and  satisfac- 
tion, see  note  to  Ja£^ay  v.  Davis,  11  L.R.A. 
712. 

On  the  general  question  of  accord  and 
satisfaction  by  part  payment,  see  notes  to 
Fuller  V.  Kemp,  20  L.R.A.  785,  Melroy  v. 
Kemmerer,  11  L.R.A.  (N.S.)  1018,  and  Hay- 
dock  Carriage  Co.  v.  Zeigler,  21  L.R.A. 
(N.S.)   1005. 

The  court,  in  Shubebt  v.  Rosenbebgeb 
holds  that  the  distinction  between  accord 
and  compromise  is  unimportant  in  the  case 
before  it,  for  the  reason  that  the  agree- 
ment, by  whatever  name  designated,  was 
not  executed.  In  other  words,  there  was 
either  an  accord  executory  or  an  agree- 
ment whose  performance  was  to  be  accepted 
as  satisfaction,  and  for  all  practical  pur- 
poses the  two  terms  are  synonymous.  It 
would  seem  that  a  denial  of  the  right  to 
maintain  the  action  on  the  original  claim 
would  have  in  effect  involved  a  decision 
that  the  transaction  amounted  to  a  nova- 
tion as  distinguished  from  an  executory 
accord. 

The  distinction  between  "novation"  and 
"accord  executory"  is  the  same  as  that 
existing  betwen  an  agreement  accepted  as 
satisfaction  and  an  agreement  whose  per- 
formance is  to  be  accepted  as  satisfaction. 
46  L.R.A.(NJ3.) 


See  note  to  Bandman  v.  Finn,  12   LJtA 
(N.8.)  1134. 

"The  accord  must  be  executed,  and  a 
mere  executory  agreement  can  never  be 
pleaded  as  an  accord  and  satisfaction," 
unless  a  new  and  valid  promise  was  definite- 
ly accepted  in  satisfaction  of  the  original 
debt,  in  which  case  there  is  a  novation. 
See  note  to  Bandman  v.  Finn,  12  L.R.A. 
(N.S.)  1134. 

Cases  where  the  agreement  was  held  to 
be  a  novation,  i,  e.,  an  express  agreement 
that  tlic  mere  promise  to  pay  shall  be  ac- 
cepted as  a  satisfaction,  are  not  within  the 
scope  of  this  note,  since  in  such  case  the 
original  contract  is  supplanted,  and  even 
absolute  failure  to  pay  the  amount  stipu- 
lated in  the  new  one  will  not  renew  the 
old  one;  and  only  the  question  of  failure 
to  pay  at  the  time  stipulated  is  here  con- 
sidered. 

The  position  taken  by  the  courts  is  that 
where  there  is  not  a  novation,  the  new  , 
agreement,  whether  called  an  accord  or  a 
compromise,  must  be  completely  executed 
by  payment  at  the  time  stipulated,  whether 
the  original  claim  was  liquidated  and  undis- 
puted or  not;  and  at  least  some  courts 
hold  that  the  creditor  is  not  obliged  to 
accept  payment  according  to  the  new  agree- 
ment, even  if  tender  is  made  at  the  time 
stipulated.  Payments  noade  upon  the  new 
agreement,  so  long  as  it  is  not  fully  exe- 
cuted, may  be  applied  upon  the  old  agree- 
ment, and  need  not  be  returned. 
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Messrs.  Klmbrouirh  Stone  and  Frank 
llugemian,   for  plaintiffs   in  error: 

The  contract  was  in  writing,  and  could 
not  be  varied  by  parole. 

Chicago,  St.  P.  M.  &  0.  R.  Co.  ▼.  Belli- 
with,  28  C.  C.  A.  358,  55  U.  S.  App.  113, 
83  Fed.  437;  Green  v.  Chicago  &  N.  W.  R. 
Co.  35  C.  C.  A.  68,  92  Fed.  873 ;  Huntington 
V.  Toledo,  St.  L.  ft  W.  R.  Go.  99  C.  C.  A. 
154,  176  Fed.  532. 

The  court,  not  the  jurj,  must  determine 
the  legal  meaning  of  a  contract. 

Re  Hartdagen,  189  Fed.  546;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Ship,  98  C.  C.  A.  257,  174 
Fed.  353 ;  Great  Northern  R.  Co.  y.  Hooker, 
95  C.  C.  A.  410,  170  Fed.  154;  Lydia  Cot- 
ton Mills  V.  Prairie  Cotton  Co.  84  C.  C.  A. 
129,  156  Fed.  225;  Roberts  ▼.  Pacific  &  A. 
R.  k  Nav.  Co.  58  C.  C.  A.  61,  121  Fed.  785; 
Hull  Coal  &  Coke  Co.  v.  Empire  Coal  k  Coke 
Co.  51  C.  C.  A.  213,  113  Fed.  256;  Sea  Ins. 
Co.  y.  Johnston,  44  0.  C.  A.  477,  105  Fed. 
286;  Scanlan  y.  Hodges,  3  C.  C.  A.  113,  10 
U.  S.  App.  352,  52  Fed.  354. 

A  condition  precedent  is,  however,  never 
favored,  and  the  words  creating  same  are 
always  strictly  construed  (6  Am.  k  £ng. 
Knc.  Law,  2d  ed.  502).  To  pay  now  means 
only  to  pay  upon  demand  (Terry  v.  Mil- 
waukee, 15  Wis.  490),  which  should  never, 
without,  more,  be  construed  as  a  condition 


precedent  (Dawson  y.  Dyer,  5  Bam.  k  Ad. 
584). 

Two  thousand  five  hundred  dollars  paid 
on  the  settlement  was  deliberately  taken 
and  appropriated  by  Rosenberger.  There- 
after his  only  recourse  was  upon  his  con- 
tract of  settlement,  not  upon  his  original 
cause  of  action. 

Shaw  v.  Chicago,  R.  I.  &  P.  R.  Co.  82 
Iowa,  199,  47  N.  W.  1004;  Hanley  v.  Noyes, 

35  Minn.  174,  28  N.  W.  189;  Babcock  v. 
Hawkins,  23  Vt.  561;  Love  v.  Van  Every, 
91  Mo.  575,  4  S.  W.  272. 

The  acceptance  of  $2,500  by  Rosenberger 
prevents  his  avoiding  the  contract. 

Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Belli- 
with,  28  C.  C.  A.  358,  55  U.  S.  App.  113, 
83  Fed.  437;  McLean  v.  Clapp,  141  U.  S. 
429,  35  L.  ed.  804,  12  Sup.  Ct.  Rep.  29; 
Vandervelden  v.  Chicago  k  N.  W.  R.  Co. 
61  Fed.  54;  Johnson  v.  Merry  Mount  Gran- 
ite Co.  53  Fed.  569;  Chicago,  St.  P.  k  K. 
0.  R.  Co.  V.  Pierce,  12  C.  C.  A.  110,  24  U. 
S.  App.  331,  64  Fed.  293;  Barker  v.  North- 
em  P.  R.  CJo.  66  Fed.  460;  Lumley  v. 
Wabash  R.  Co.  71  Fed.  21;  Hill  v.  Northern 
P.  R.  Co.  51  C.  C.  A.  544,  113  Fed.  914; 
Heck  V.  Missouri  P.  R.  Co.  147  Fed.  775; 
Jarrett  v.  Morton,  44  Mo.  275;  Love  v. 
Van  Every,  91  Mo.  576,  4  S.  W.  272;  Och 
V.  Missouri,  K.  k  T.  R.  Co.  130  Mo.  27, 

36  L.R.A.  442,   31   S.  W.  962;    Althoff  v. 


These  propositions  do  not  apply  where 
the  new  arrangement  amounts  to  an  actual 
release  of  the  original  claim,  or  where  part 
payment,  check,  note,  or  duebill  is  given 
and  receipt  of  whole  claim  taken,  for  the 
reason  that  the  contract  or  the  circum- 
stances indicate  that  the  parties  intended 
that  the  new  arrangement  should  supplant 
the  old  claim  immediately.  This  sort  of 
agreement  is  substantially  a  novation,  and 
is  not  here  considered.  No  definite  fixed 
rule  can  be  enunciated  for  determining 
when  a  contract  will  be  a  novation  and 
not  an  accord  executory,  other  than  that  the 
intention  of  the  parties,  as  revealed  by  the 
terms  of  the  contract  or  by  circumstances, 
determines  the  question. 

Liquidated  and  undisputed  claims. 

Where  the  original  claim  is  liquidated 
and  undisputed,  the  familiar  rule  that  part 
payment  of  a  liquidated  and  undisputed 
claim  will  not  constitute  a  consideration 
for  a  discharge  of  the  balance  (see  notes  in 
20  L.R.A.(N.S.)  785;  11  L.R.A.(N.S.) 
1018;  and  21  L.R.A.(N.S.)  1005)  will,  un- 
less there  is  something  to  take  the  case  out 
of  that  rule,  render  it  unnecessary  to  de- 
termine the  effect  of  the  failure  to  pay  at 
the  time  stipulated  in  the  compromise 
agreement.  But  in  two  or  three  jurisdic- 
tions that  general  rule  has  been  repud- 
iated, and  in  all  jurisdictions  the  courts 
have  shown  an  eagerness  to  grasp  the  slight- 
45  L.R.A.(NJ3.) 


est  existing  circumstance  as  a  reason  for 
refusing  to  apply  the  general  rule.  (See 
notes  cited,  supra.)  Therefore,  decisions 
in  such  cases  holding  that  mere  failure  to 
pay  at  the  time  stipulated  will  permit 
action  on  the  original  contract  mieht  or 
might  not  be  referable  to  the  general  rule, 
so  that  su<?h  decisions  as  a  whole  would 
not  possess  quite  as  much  force  as  decisions 
where  the  original  claim  was  unliquidated 
or  disputed. 

Failure  to  pay  the  consideration  at  the 
time  designated  in  the  compromise  agree- 
ment enables  the  creditor  to  sue  on  the 
original  claim.  Kauffman  D.  k  Co.  ▼.  W. 
F.  Shaw  k  Co.  10  Cal.  App.  572,  102  Pac. 
671  (contract  made  time  the  essence  of  the 
contract,  and  expressly  provided  that  or- 
iginal claim  should  not  be  avoided) ;  Me- 
clung  V.  Lyster,  3  G.  Greene,  182;  Bar- 
rett V.  Hard,  23  La.  Ann.  712;  Little  t. 
Hobbs,  34  Me.  357;  Russell  t.  Cassidy, 
108  Mo.  App.  577,  84  S.  W.  171;  Hunt 
V.  Wheeler,  116  N.  C.  422,  21  S.  E.  915; 
Spofford  V.  Brown,  1  MacArth.  223,  af- 
firmed in  95  U.  S.  474,  24  L.  ed.  508;  Hum- 
phreys V.  Third  Nat.  Bank,  21  C.  C.  A. 
538,  43  U.  S.  App.  698,  75  Fed.  852  (con- 
tract provided  to  at  original  note  might 
be  collected  on  failure  to  pay  compromise 
notes  at  maturity,  and  it  was  held  that 
creditors  did  not  waive  that  right  by  ac- 
cepting payments  after  maturity  of  compro- 
mise notes  and  entering  credit  thereon) ; 
Troutman  v.  Lucas,  63  Gfa.  466   (where  no 
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St.  LouiB  Transit  Co.  204  Mo.  166,  102  S. 
W.  642;  Estos  V.  Reynolds,  75  Mo.  563; 
Melton  V.  Smith,  65  Mo.  315;  Carson  v. 
Smith,  133  Mo.  606,  34  S.  W.  855;  Robinson 
V.  Siple,  120  Mo.  208,  31  S.  W.  788;  Alex- 
ander V.  Grand  Ave.  R.  Co.  54  Mo.  App.  66; 
Retzer  v.  Jacob  Dold  Packing  Co.  58  Mo. 
App.  264;  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75;  Harkey  v.  Mechanics' 
A,  T.  Ins.  Co.  62  Ark.  274,  54  Am.  St.  Rep. 
296,  36  S,  W.  230;  V.\flterfeld  v.  New  York 
L.  Ins.  Co.  129  Cal.  08,  58  Pac.  02,  61  Pac. 
667;  Dunn  v.  Long  Beach  Land  &  Water 
Co.  114  Cal.  605,  46  Pac.  607;  Hellings 
V.  Heydenfeldt,  107  Cal.  677,  40  Pac.  1026; 
Western  A.  A.  R.  Co.  v.  Burke,  97  Ga.  560, 
26  S.  E.  498;  Butler  v.  Richmond  A.  D. 
R.  Co.  88  Ga.  594,  15  S.  E.  668;  East  Tenn- 
essee, V.  &  G.  R.  Co.  V.  Hayes,  83  Ga.  658, 
10  S.  E.  350;  Home  Ins.  Co.  v.  McRichards, 
121  Ind.  121,  22  N.  E.  875;  Home  Ins.  Co. 
V.  Howard,  111  Ind.  544,  13  N.  E.  103; 
Worley  v.  Moore,  97  Ind.  15;  Merry  v. 
Allen,  39  Iowa,  235;  Anderson  y.  Canter, 
10  Kan.  App.  167,  63  Pac.  286;  Cunning- 
ham V.  Belknap,  22  Ky.  L.  Rep.  1580,  60 
S.  W.  837;  Home  Ben.  Soc.  v.  Muehl,  109 
Ky.  479,  59  S.  W.  520,  22  Ky.  L.  Rep.  1264, 
60  S.  W.  371;  Addyston  Pipe  &  Steel  Co. 
V.  Copple.  94  Ky.  293,  22  S.  W.  323,  16  Am. 
Neg.  Cas.  231;  Moore  v.  Massachusetts 
Ben.  Asso.  165  Mass.  517,  43  N.  E.  298; 
Drohan  v.  Lake  Shore  &  M.  S.  R.  Co.  162 
Mass.  435,  38  N.  E.  1116;  Brown  v.  Hart- 
ford F.  Ins.  Co.  117  Mass.  479;  Estabrook 
V.  Swett,  116  Mass.  303;  Coolidge  v.  Brig- 
ham,  1  Met.  547;  Kimball  v.  Cunningham, 
4  Mass.  503,  3  Am.  Dec.  230;  Canton 
Bridge  Co.  v.  Eaton  Rapids,  113  Mich. 
328,    71    N.    W.    636;    Galvin  V.    O'Brien, 


96  Mich.  483,  66  N.  W.  85;  Pangbom 
V.  Continental  Ins.  Co.  07  Mich.  683.  35 
N.  W.  814;  Hart  v.  Gould,  62  Mich.  262, 
28  N.  W.  831;  Walsh  v.  Sisson,  49  Mich. 
423,  13  N.  W.  802;  Crippen  v.  Hope,  33 
Mich.  344;  Dunks  v.  Fuller,  32  Mich.  242; 
Michigan  C.  R.  Co.  v.  Dunham,  30  Mich. 
128;  Wilbur  v.  Flood,  16  Mich.  40,  93 
Am.  Dec.  203;  Coxwell  v.  Prince,  —  Miss. 
— ,  19  So.  237;  Evans  v.  Gale,  17  N.  H. 
673,  43  Am.  Dec.  614;  Burnham  v.  Spooner, 
10  N.  H.  532;  Luey  v.  Bundy,  9  N.  H.  298, 
32  Am.  Dec.  359;  Harbeck  v.  Pupin,  145 
N.  Y.  70,  39  N.  E.  722;  Allison  v.  Abend- 
roth,  108  N.  Y.  470,  15  N.  E.  606;  Francis 
V.  New  York  &  B.  Elev.  R.  Co.  108  N.  Y. 
97,  15  N.  E.  192;  Strong  v.  Strong,  102 
N.  Y.  69,  5  N.  E.  799;  Graham  v.  Meyer, 
99  N.  Y.  611,  1  N.  E.  143;  Doyle  v.  New 
York,  P.  &  W.  R.  Co.  66  App.  Div.  398, 
72  N.  Y.  Supp.  937;  Martin  v.  Adams,  81 
Hun,  9,  30  N.  Y.  Supp.  523;  McMichael 
V.  Kilmer,  76  N.  Y.  36;  Cobb  v.  Hatfield, 
46  N.  Y.  533;  Davidson  v.  Sumner,  25 
Jones  k  S.  29,  6  N.  Y.  Supp.  12;  Wells  v. 
Neff,  14  Or.  66,  12  Pac.  84,  88;  Arthurs 
V.  Bridgewater  Gas  Co.  171  Pa.  532,  33 
Atl.  88;  Ellis  v.  Mills,  28  Tex.  584;  Stew- 
art V.  Houston  &  T.  C.  R.  Go.  62  Tex. 
246;  Kelly  v.  Kershaw,  5  Utah,  295,  14 
Pac.  804;  Reid  v.  Hibbard,  6  Wis.  175. 

If  the  accord  be  accompanied  by  a  con- 
tract containing  mutual  promises  (1  Am. 
&  Eng.  Enc.  Law,  2d  ed.  426),  or  one 
which  provides  for  the  doing  of  certain 
specific  acts,  then  the  accord  is  treated  as 
a  satisfaction  (1  Am.  &,  Eng.  Enc.  Law,  2d 
ed.  423;  1  Am.  &  Eng.  Enc.  Law,  Supp. 
56,  §  423;  1  Cyc.  337),  and  the  contract 
is  one  of  compromise.    The  remedy  is  upon 


time  is  set,  the  compromise  amount  must 
be  paid  in  a  reasonable  time  and  part  pay- 
ment will  not  suHice)  ;   Simmons  v.  Clark, 

66  111.  96  (accepting  part  payment  and 
crediting  same  on  compromise  note  after 
the  note  was  due  does  not  waive  the  right 
to  enforce  the  original  judgment)  ;  Hard- 
ing V.  Commercial  Loan  Co.  84  HI.  261 
(one  who  buys  property  on  which  original 
claim  is  a  lien  has  no  right  to  a  reduc- 
tion thereof,  because  of  an  option  held  by 
his  grantor  to  receive  the  reduction 
on  paying  the  lien,  which  by  its  terms 
was  due  in  three  years,  in  sixty  days,  and 
his  tender  of  the  amount  in  sixty  days  will 
not  prevent  foreclosure  for  the  full  amount 
of  the  lien) ;  Prest  v.  Cole,  183  Mass.  283, 

67  N.  E.  246  (a  tender  of  the  money  not 
accepted  by  the  creditor  docs  not  execute 
the  accord)  ;  Haggerty  v.  Simpson,  1  E. 
D.  Smith,  67  (the  contract  here  provided 
specially  for  the  preservation  of  the  orig- 
inal judgement)  ;  Eargle  v.  Lorich,  55  8. 
C.  431,  33  S.  E.  400;  Boston  &  M.  R.  Co. 
V.  Union  Mut.  F.  Ins.  Co.  83  Vt.  554,  77 
Atl.  874  (tender  not  sufficient)  ;  Sayer  v. 
46  L.R.A.(N.S.) 


Wagstaff,  5  Beav.  415,  13  L.  J.  Ch.  N.  S. 
161.  And  see  Baits  v.  Peters,  9  Wheat.  556, 
6  L.  ed.  159 ;  Clarke  v.  White,  12  Pet.  1781 
9  L.  ed.  1046;  Abercrombie  v.  Skinner.  42 
Ala.  633;   Conkling  v.  King,  10  Barb.  372. 

Unliquidated  or  disputed  claims. 

Early  v.  Rogers,  16  How.  599,  14  L.  ed. 
1074,  cited  by  the  court  in  Shubekt  v.  Ros- 
ENBERGEB,  supports  the  proposition  above 
stated,  and  that  holding  is  supported  by 
Dunn  V.  Life  Asso.  of  America,  6  Ohio  Dec. 
Reprint  879  (money  was  actually  depos- 
ited with  a  third  person  according  to  agree- 
ment, but  not  accepted  by  creditor)  ;  North 
State  F.  Ins.  Co.  v.  Dillard,  88  Ark.  473, 
115  S.  W.  154  (debtor  was  prevented  from 
making  the  compromise  payment  on  time 
by  garnishment  by  creditor's  creditor) ; 
Goffe  V.  Jones,  132  App.  Div.  864,  117  N.  Y. 
Supp.  407  (tender  not  sufficient)  ;  Silver 
V.  Rebhun,  134  App.  Div.  982,  119  N.  Y. 
Supp.  1145;  Piper  v.  Kingsburv.  48  Vt 
480  J.'W.  M. 
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the  new  contract,  and  not  upon  the  old 
cause  of  action  (1  Cyc.  337;  1  Am.  &  Eng. 
Enc.  Law,  424;  Babcock  v.  Hawkins,  23 
Vt.  661). 

Shaw  V.  Chicago,  R.  I.  &  P.  R.  Co.  82 
Iowa,  199,  47  N.  W.  1004;  Hanley  v.  Noyes, 
36  Minn.  174,  28  N.  W.  189;  Love  v.  Van 
Every,  91  Mo.  575,  4  S.  W.  272. 

If  a  settlement  be  technically  an  accord, 
it  can  be  satisfied  by  payment,  or  executed, 
which  is  equivalent  to  satisfaction,  by  a 
contract   of   settlement. 

2  Story,  Contr.  6th  ed.  §§  1364,  1355; 
Hammon,  Contr.  §  477;  Worden  v.  Houston, 
92  Mo.  App.  371;  Billings  v.  Vanderbeck, 
23  Barb.  546;  Case  v.  Barber,  T.  Rayni. 
450,  1  Eng.  Rul.  Cas.  403;  Wentworth 
V.  Bullen,  9  Bam.  &  C.  840,  9  L.  J.  K.  B. 
33;  Morehouse  v.  Second  Nat.  Bank,  98 
N.  Y.  603;  Spier  v.  Hyde,  78  App.  Div.  161, 
79  N.  Y.  Supp.  699;  Nassoiy  v.  Tomlinson, 
148  N.  Y.  326,  61  Am.  St.  Rep.  695,  42 
N.  E.  716;  Jaffray  v.  Davis,  124  N.  Y.  164, 
11  L.R.A.  710,  26  N.  E.  351;  Kromer  v. 
Heim,  76  N.  Y.  574,  31  Am.  Rep.  491; 
United  States  Bobbin  &  Shuttle  Co.  v. 
Thissell,  69  C.  C.  A.  651,  137  Fed.  1; 
Wald's  Pollock,  Contr.  3d  ed.  834;  Sioux 
City  Stock  Yards  Co.  v.  Sioux  City  Pack- 
ing Co.  110  Iowa,  396,  81  N.  W.  712; 
Smith  T.  Elrod,  122  Ala.  269,  24  So.  994; 
Warren  v.  Skinner,  20  Conn.  569;  Bruns- 
wick &  W.  R.  Co.  V.  Clem,  80  Ga.  534,  7 
S.  E.  84;  Schweider  v.  Lang,  29  Minn. 
254;  43  Am.  Rep.  202,  13  N.  W.  33;  2 
Parsons,  Contr.  9th  ed.  §  682;  2  Chitty, 
Contr.  11th  Am.  ed.  1122-1124;  Gulf,  C.  & 
S.  P.  R.  Co.  V.  Harriett,  80  Tex.  73,  16 
S.   W.  656. 

Messrs.  Clyde  Taylor  and  A.  N.  Go6- 
sett,  for  defendant  in  error: 

The  so-called  Chicago  agreement  was  at 
most  a  mere  accord  which,  being  without 
complete  satisfaction,  was  no  defense  to 
this  action  upon  the  original  obligation. 

First  Nat.  Bank  v.  Leech,  36  C.  C.  A. 
262,  94  Fed.  310;  Brown  v.  Spofford,  95 
U.  S.  474,  483,  24  L.  ed.  508,  510;  Clarke 
V.  White,  12  Pet.  191,  9  L.  ed.  1052;  Mem- 
phis  V.  Brown,  20  Wall.  289,  308,  309,  22 
L.  ed.  264,  267,  268;  Henderson  v.  McRae, 
148  Mich.  324,  111  N.  W.  1057;  Long  v. 
Scanlan,  105  Ga.  424,  31  S.  E.  436;  Bruns- 
wick &  W.  R.  Co.  V.  Clem,  80  Ga.  534,  7 
R.  E.  84;  Troutman  v.  Lucas,  63  Ga.  466; 
Abercrombie  v.  Skinner,  42  Ala.  633;  Kin- 
ney V.  Brotherhood  of  American  Yeomen, 
15  N.  D.  21,  106  N.  W.  44;  McClung  v. 
Lyster,  3  G.  Greene,  182;  Lynn  v.  Bruce. 
2  H.  Bl.  317,  3  Revised  Rep.  381;  Make- 
peace V.  Harvard  College,  10  Pick.  298; 
Russell  V.  Cassidy,  108  Mo.  App.  577,  84 
S.  W.  171;  Gerhart  Realty  Co.  v.  Northern 
Aflsur.  Co.  94  Mo.  App.  360,  68  S.  W.  86; 
45  L.R.A.(N.S.) 


1  Am.  &  Eng.  Enc.  Law,  420,  421;  8  Cyc. 
535;  Clifton  v.  Litchfield,  106  Mass.  34: 
Crow  V.  Kimball  Lunil)er  Co.  16  C.  C.  A.  127, 
30  U.  S.  App.  354,  09  Fed.  61 ;  Coblentz  v. 
Wheeler  &  W.  Mfg.  Co.  40  Ark.  180;  Ogil- 
vie  V.  Hallam,  58  Iowa,  714,  12  N.  W.  730: 
1  Smith,  Lead.  Cas.  5th  Am.  ed.  445,  446; 
Sinard  v.  Patterson,  3  Blackf.  354;  Morris 
Canal  &  Bkg.  Co.  v.  Van  Vorst,  21  N.  J. 
L.  101;  Russell  V.  Lytle,  6  Wend.  390,  22 
Am.  Dec.  537;  Hawley  v.  Foote,  19  Wend. 
516;  Tilton  v.  Alcott,  16  Barb.  599;  Car- 
ter v.  Chicago,  B.  &  Q.  R.  Co.  136  Mo.  App. 
725,  119  S.  W.  36. 

The  Shuberts  having  refused  to  satisfy 
the  accord,  plaintiff  had  the  right  to  retain 
the  $2,500  paid,  apply  it  pro  ianto  on  the 
original  obligation,  and  sue  for  the  bal- 
ance. 

Long  V.  Scanlan,  106  Ga.  424,  31  S.  E. 
436;  Kinney  v.  Brotherhood  of  American 
Yeomen,  15  N.  D.  21,  106  N.  W.  44;  Hen- 
derson V.  McRae,  148  Mich.  324,  111  N.  W. 
1057;  Memphis  v.  Brown,  20  Wall.  308, 
309,  22  L.  ed.  267,  268;  Brown  v.  Spof- 
ford, 95  U.  S.  474,  24  L.  ed.  510;  Aber- 
crombie V.  Skinner,  42  Ala.  633;  Russell 
V.  Cassidy,  108  Mo.  App.  577,  84  S.  W.  171; 
McClung  V.  Lyster,  3  G.  Greene,  182 ;  Make- 
peace V.  Harvard  College,  10  Pick.  298; 
Brunswick  &  W.  R.  Co.  v.  Clem,  80  Ga. 
534,  7  S.  E.  84. 

Shubert's  conduct  after  the  Chicago 
agreement  absolved  plaintiff  from  all  obli- 
gations with  respect  thereto  as  completely 
as  if  such  agreement  had  never  been  made. 

McElrath  v.  United  States,  102  U.  S. 
426,  26  L.  ed.  189;  Work  v.  Beach,  129  N. 
Y.  661,  29  N.  E.  1028;  Loud  v.  Campbell, 
26  Mich.  239;  William  Ottman  Co.  v. 
Martin,  16  Misc.  490,  38  N.  Y.  Supp.  966; 
Flood  V.  Joyner,  96  Ind.  459;  Pacific  Iron 
Works  V.  Newhall,  34  Conn.  67. 

The  testimony  of  the  oral  agreement  be- 
ing identical  with  the  terms  of  the  writ- 
ing, its  reception  would  in  no  event  be 
more  than  harmless  error. 

Hunt  v.  United  States,  10  C.  C.  A.  74, 
19  U.  S.  App.  683,  61  Fed.  795;  Spencer  v. 
Robbins,  106  Ind.  580,  6  N.  E.  726 ;  Atkins 
v.  Thompson,  156  Mass.  326,  29  N.  E.  627; 
Hurwitz  V.  Gross,  5  Cal.  App.  614,  91  Pac. 
109;  Scudders-Gale  Grocery  Co.  v.  Gregory 
Fruit  Co.  9  Cal.  App.  553,  99  Pac.  978; 
Booker-Jones  Oil  Co.  v.  National  Ref.  Co. 
—  Tex.  Civ.  App.  — ,  131  S.  W.  623;  Mears 
V.  Daniels,  84  Vt.  91,  78  AtL  737;  Roof  v. 
Chattanooga  Wood  Split  Pulley  Co.  36  Fla. 
284,  18  So.  597. 

The  court  committed  no  error  in  submit- 
ting the  question  of  the  meaning  of  the 
compromise  agreement  to  the  jury. 

Pence  v.  Langdon,  99  U.  S.  580,  25  L.  ed. 
421,   13  Mor.  Min.  Rep.  32;   Thompson   v. 
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Roberts,  24  How.  240»  16  L.  ed.  650;  Wil- 
moth  V.  Hamilton,  61  C.  C.  A.  684,  127 
Fed.  48;  Comfort  ▼.  Ballingal,  134  Mo. 
289,  36  S.  W.  600. 

Hook,  Circuit  Judge,  delivered  the  opio- 
ion  of  the  court: 

J.  C.  Rosenberger,  an  attorney  at  law. 
Bued  Lee  and  Jacob  Shubert  for  profession- 
al services  and  recovered  judgment.  By 
this  writ  of  error  the  defendants  complain 
only  of  rulings  of  the  trial  court  in  respect 
of  their  defense  that  a  binding  compromise 
and  settlement  was  made  before  the  action 
was  begun. 

After  the  dispute  over  the  amount  of 
the  fee  arose,  the  plaintiff  and  Jacob  Shu- 
bert, one  of  the  defendants,  met  in  Chicago 
and  agreed  upon  an  adjustment.  Shubert 
left  for  New  York  the  same  day,  and  plain- 
tiff at  once  wrote  him  a  letter,  June  6, 
1900,  in  which  be  said:  ''Am  writing  this 
as  a  memorandum  of  our  agreement  of 
settlement  of  to-day.  You  to  pay  me  now 
for  my  services  in  the  Woodward  case  a 
balance  of  $5,000  of  which  $400  (exact 
amount  $399)  has  already  been  received  by 
mc  in  the  shape  of  court  costs  in  appellate 
court,  and  paid  by  Woodward,  leaving  net 
balance  due  me  $4,600.  .  .  .  You  to 
save  me  harmless  on  account  of  the  claim 
heretofore  asserted  by  Mr.  Klein  to  one 
third  of  my  fees.  This  is,  of  course,  in  full 
of  all  services  in  the  Woodward  case  if 
the  litigation  is  ended  in  accordance  with 
the  releases  and  stipulations  signed  by  you 
to-day,  which  seems  certain." 

The  fee  of  another  attorney  was  also  in- 
volved, and  was  referred  to  in  the  letter, 
but  it  is  not  of  importance  in  the  present 
litigation.  Shubert  made  no  reply  to  the 
letter,  but  plaintiff  having  wired  him,  June 
14th,  that  "our  understanding  at  Chicago 
was  based  on  immediate  cash,"  he  wired  in 
reply  that  he  had  been  out  of  the  city;  and 
on  the  16th  he  wrote,  inclosing  a  check  for 
$2,500,  and  said:  "This  is  a  bad  time  of 
the  year  to  arrange  for  this  sort  of  thing, 
as  everything  is  closed  up  and  all  our  rents 
are  due.  I  will  send  you  the  balance  very 
shortly.  Please  make  collections  of  what- 
ever you  can  from  Woodward,  and  you  can 
credit  the  amount  to  your  account,  also  the 
$300  tied  up  in  Omaha." 

Plaintiff  cashed  the  check  and  kept  the 
money.  On  June  21st  he  wrote  Shubert, 
acknowledging  receipt  of  the  $2,500,  but 
said  it  was  not  accepted  as  in  compliance 
with  their  agreement.  He  referred  Shu- 
bert to  his  letter  of  the  5th  and  said  the 
agreement  was  to  pay  "now ; "  that  he  would 
not  have  agreed  to  accept  $4,600  on  any 
other  condition  than  immediate  payment: 
that  he  would  extend  the  time  of  payment 
45  LJLA.(N.S.) 


to  July  1st,  and  if  by  that  time  defendants 
sent  him  the  further  sum  of  $2,100  (mak- 
ing the  $4,600),  and  would  also  write  him 
by  return  mail  that  he  agreed  to  all  the 
terms  of  the  letter  of  June  5th,  he  might 
consider  the  matter  settled;  otherwise  be 
(plaintiff)  would  look  to  him  for  the  full 
vftlue  of  his  services.  June  24th  Shubert 
replied,  saying  plaintiff's  letter  of  the  21st 
contained  a  glaring  misstatement  of  the 
facts;  that  it  was  not  understood  at  the 
interview  of  June  5th  that  the  money  was 
to  be  paid  at  once,  but  that  money  was  to 
be  collected  from  the  litigation  and  cred- 
ited on  the  account;  also  that  the  amount  of 
the  fee  charged  was  outrageous  and  exor- 
bitant, and  thai  he  would  be  more  than 
pleased  to  let  the  matter  go  to  the  courts. 
Plaintiff  then  sued  for  the  value  of  his 
services,  less  payments  received,  in  which 
he  included  the  $2,500  sent  by  Shubert's 
letter  of  the  16th  of  June.  The  verdict 
and  judgment  were  for  about  $1,300  more 
than  the  amount  agreed  upon  in  Chicago, 
of  which  excess  about  $500  was  for  inter- 
est. As  already  indicated,  the  only  defense 
with  which  we  are  concerned  was  that  the 
claim  had  been  settled,  released,  and  dis- 
charged. 

It  became  necessary  at  the  trial  to  deter- 
mine whether  the  Chicago  agreement  was 
still  in  force,  or,  on  the  other  hand,  had 
been  broken   or  repudiated  by  defendants, 
and  to  do  that  it  was  necessarv  to  know 
its  terms.     Counsel  for  defendants  say  the 
agreement  was  in  a  writing  which  spoke  for 
itself,    meaning    plaintiff's   letter   of    June 
6th,  and  they  complain,  that  the  court  erred 
in    instructing   the   jury    that   they   might 
consider  the  conversations  at  the  Chicago 
conference,    of    which    evidence    had    been 
admitted.     If  the  letter  of  June  6th  were 
the  agreed  repository  of  the  contract  terms, 
then  it  is  clear  that  defendants  promised 
to  pay  the  $4,600  "now."    Ordinarily  "now" 
means   at  the  present   point  of   time;    at 
the  present  time;   at  this  juncture.     Cen- 
tury Dictionary;    Chapmen  v.  Holmes,  10 
N.  J.  L.  24,  31.    In  a  writing  it  means  con- 
temporaneously with  the  making  or  execu- 
tion.    Chouteau  v.  Barlow,  110  U.  S.  238. 
262,  28  L.  ed.  132,  140,  3  Sup.  Ct.  Rep.  620; 
Pike  V.  Kennedy,  15  Or.  420,  15  Pac.  637. 
In  the  present  circumstances,  both  parties 
being   away   from    home,   turning   time   or 
grace   was   doubtless   intended   so   Shubert 
might,  upon  his  return  to  New  York,  remit 
bv  due  course  of  mail.    Counsel  for  defend- 
ants    contend    the   word   meant   "upon   de- 
mand" at  the  most.    But  even  that  would 
not  help  them,  because  plaintiff's  telegram 
and  letter  of  June  14th  and  21st  were  each 
equivalent  to   a   demand,   and  Jacob   Shu- 
bert's  reply  of  the  24th  was  a  refusal  and 
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repudiation.  True  the  plaintiff  demanded 
by  his  letter  of  June  21st  something  more 
than  payment  of  the  balance  by  the  Ist  of 
July,  but  if  he  was  not  entitled  to  it  the 
excess  did  not  justify  defendants  in  re- 
fusing to  pay  what  was  due.  Colby  v. 
Reed,  99  U.  S.  560,  25  L.  ed.  484.  The 
letter  was  not  in  temperate,  respectful 
terms,  and  standing  alone  may  possibly,  for 
that  reason,  have  failed  as  a  demand  (Boy- 
den  y.  Burke,  14  How.  575,  582,  14  L.  ed. 
548,  551 ) ;  but  we  are  not  prepared  to  say 
it  was  out  of  harmony  with  their  prior 
mutual  attitude.  It  is  also  to  be  noted 
that  by  Jacob  Shubert's  letter  of  June  24th 
the  position  was  taken  that  plaintiff  must 
collect  from  the  litigation  in  which  he  had 
been  employed  and  apply  on  his  fees.  This 
was  not  consistent  with  a  duty  to  pay  now 
or  on  demand. 

In  truth,  however,  the  contract  was  not 
in  writing,  and  the  court  properly  admitted 
evidence  of  what  was  said  and  done  at  Chi> 
cago.  At  no  time  was  it  mutually  under- 
stood that  their  agreement  should  be  re- 
duced to  writing,  and  no  writing  was  ever 
prepared  and  signed  by  both.  Had  defend- 
ants replied  to  plaintiff's  letter  of  June 
5th,  accepting  his  version  of  the  result  of 
the  conference,  it  might  be  said  the  two 
letters  made  a  contract ;  but  they  did  not  do 
so,  and  as  they  did  not  commit  themselves 
they  were  not  in  a  position  to  claim  at 
the  trial  that  plaintiff's  letter  had  that 
effect.  It  was,  as  part  of  the  correspond- 
ence, evidential  and  nothing  more.  Again, 
defendants  did  not  at  the  trial  accept 
the  letter  as  an  accurate  recital,  but,  on 
the  contrary,  contended  that  payment 
"now"  was  not  a  part  of  the  agreement. 
Both  parties  admitted  the  other  terms,  but 
that  one  was  the  point  of  controversy,  and 
for  the  jury  upon  the  evidence  of  what  oc- 
curred. 

The  trial  court  also  allowed  the  jury  to 
determine  what  the  word  "now"  meant. 
As  its  controlling  meaning  did  not  depend 
upon  a  trade  or  local  usage  or  extrinsic 
facts  and  circumstances,  that  question  was 
for  the  court,  not  the  jury  (West  v.  Smith, 
101  U.  S.  263,  270,  25  L.  ed.  809,  812); 
but  as  the  decision  was  what  the  court's 
should  have  been  no  prejudice  resulted. 
Randon  v.  Toby,  11  How.  493,  13  L.  ed. 
784.  In  the  case  last  cited  it  appeared  that 
the  decision  of  the  jury  upon  the  construc- 
tion of  a  written  instrument  was  right,  and 
also  that  the  submission  to  the  jury  was  at 
the  request  of  the  party  who  afterwards 
complained;  but  each  reason  for  denying 
his  complaint  was  independently  sufficient. 

We  therefore  have  an  agreement  that  a 
disputed,,  unliquidated  claim  in  contract 
shall  be  fully  extinguished  by  payment  at 
45  L.R.A.(NJ3.) 


a  fixed  time  of  a  sum  less  than  plaintiff, 
and  more  than  defendants,  held  as  owing, 
a  partial  payment  thereon  by  defendants,  a 
failure  to  pay  the  balance  as  agreed,  and  an 
action  upon  the  original  claim  by  plaintiff, 
who  did  not  return  or  tender,  but  gave 
credit  for,  the  partial  payment.  The  plain- 
tiff contends  the  agreement  was  an  accord; 
the  defendants  contend  that  it  was  a  com- 
promise and  governed  by  different  prin- 
ciples with  respect  to  the  right  to  rescind 
and  the  duty  to  tender  back  what  had  been 
received.  It  is  claimed  for  defendants  that 
an  accord  applies  only  to  liquidated  claims 
where  the  liability  and  amount  are  not 
in  substantial  dispute.  But  from  a.  very 
early  day  the  use  of  the  term  has  been 
much  broader.  Adams  v.  Tapling,  4  Mod. 
88,  1  Eng.  Rul.  Cas.  400,  decided  in  1691, 
was  an  action  on  covenant;  the  breaches  as- 
signed being  that  the  houses  were  not  in 
repair,  the  locks  were  taken  away,  the 
hedges  were  broken  down,  and  the  ditches 
were  unscoured.  Obviously  the  damages 
were  unliquidated.  The  court  said:  ''In 
covenant  where  the  damages  are  uncertain 
and  to  be  recovered  as  in  this  case,  a  lesser 
thing  may  be  done  in  satisfaction,  and  there 
'accord  and  satisfaction'  is  a  good  plea." 

There  has  generally  been  an  interchange- 
able use  of  the  terms  "accord  and  satis- 
faction" and  "compromise  and  settlement" 
as  to  controversies  over  liquidated  and  un- 
liquidated claims  arising  from  contracts, 
express  and  implied.  Both  terms  were  ap- 
plied to  the  same  situation  in  San  Juan  v. 
St.  John's  Gas  Co.  195  U.  S.  510,  521,  523, 
49  L.  ed.  299,  305,  306,  25  Sup.  Ct.  Rep. 
108,  1  Ann.  Cas.  796.  But  if  there  is  a  dis- 
tinction in  the  application  of  the  terms 
it  is  not  important  here;  for  the  general 
rule  is  that  to  be  a  defense  to  the  original 
claim  an  accord  must  be  followed  by  satis- 
faction and  a  compromise  by  settlement. 
First  Nat.  Bank  v.  Leech,  36  C.  C.  A.  262, 
94  Fed.  310;  Brown  v.  Spofford,  95  U.  S. 
474,  24  L.  ed.  508;  Barkley  v.  Clark,  43 
Kan.  43,  22  Pac.  1025.  In  the  first  of  these 
cases  this  court  said:  "It  is  not  enough 
that  there  be  a  clear  agreement  or  accord 
and  a  sufficient  consideration;  but  the 
agreement  or  accord  must  be  executed  be- 
fore it  can  be  pleaded  as  an  accord  and 
satisfaction.  If  part  of  the  consideration 
agreed  on  be  not  performed,  the  whole  ac- 
cord  fails." 

The  breach  may  be  by  failure  to  pay  on 
a  day  fixed.  Early  v.  Rogers,  16  How.  599, 
14  L.  ed.  1074.  There  are  cases  in  which  it 
appears  that  the  parties  intended  the  new 
agreement  should  per  «e  extinguish  the  old 
one,  where  the  promise  embodied  in  the 
accord  or  compromise  was  accepted  r^^rd- 
less  of   its   fulfilment.     There   a   novation 
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occurR,  and  the  action  must  be  upon  the 
substituted  agreement.  The  case  at  bar^ 
however,  is  not  of  that  character. 

To  maintain  his  action,  the  plaintiff  was  ! 
not  required  to  tender  defendants  the  money 
they  paid  on  the  new  agreement.  He  did 
not  sue  to  rescind  the  agreement,  nor  had 
he  broken  its  terms.  Had  he  been  trying 
to  escape  it,  a  return  of  what  he  received 
might  have  been  necessary;  but  his  action 
was  on  his  original  demand,  and  the  agree- 
ment of  accord  or  compromise  was  by  way 
of  defense.  It  was  plaintiff's  right  to  re- 
gard  it  as  having  been  repudiated  by  de- 
fendants, and  to  credit  their  payment.  The 
defendants  alone,  being  in  default,  were  in 
no  position  to  ask  relief  from  their  wrong 
by  restoration  of  the  atattis  quo. 

The  judgment  is  affirmed. 


CONNECTICUT      SUPREME      COURT 

OF   ERRORS. 

EDMUND  C.  PLATT,  Trustee,  etc.,  of 

Frank  E.  Rowe  Company, 

v. 

LUCY   S.   IVES,  Appt. 

(86  Conn.  690,  86  Atl.  579.) 

Bankruptcy  —  payment  of  note  —  re- 
covery of  accominoclatlon  indorser. 

1.  The  payment  by  the  maker  of  a  note 
to  the  holder  in  exoneration  of  an  accom- 
modation  indorser,  within   four  months  of 


bankruptcy,  is  a  preference  to  the  indorser 
which  may  be  recovered  by  the  trustee  un- 
der §  60,  subdivision  a  and  b,  of  the  bank- 
ruptcy act. 

Same  —  time  for  pressing  claim  —  ef- 
fect of  litigation. 

2.  A  creditor  of  a  bankrupt  who  has  re- 
ceived a  voidable  preference  is  not  limited 
to  one  year  after  the  adjudication  of  bank- 
ruptcy for  the  presentation  of  his  claim,  if 
litigation  is  necessary  for  its  liquidation, 
which  is  not  terminated  until  after  the  ex- 
piration of  that  period. 

(Roraback  and  Wheeler,  JJ.,  dissent.) 

(April  17  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Litchfield 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  the  amount  of  an  al- 
leged voidable  preference  which  had  been 
created  by  a  bankrupt  corporation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Addis  &  Addis  and  L.  J.  Niels- 
erson,   for   appellant: 

To  constitute  a  preferential  transfer,  it 
must  be  made  for  the  purpose  of  paying 
the  claim  of  one  creditor  in  preference  to 
those  of  others.  An  unlawful  preference 
can  ari^e  only  where  the  transfer  is  made 
for  an  antecedent  debt. 

5  Cyc.  295;  Tiffany  v.  Boatman's  Sav. 
Inst.  18  Wall.  375,  21  L.  ed.  868. 

A   preference    is   not    voidable,    however, 


Note.  —  Payment   of  debt  by   bankrupt 
as  a  preference  to  a  surety  therefor. 

This  note  is  supplementary  to  a  note  ap- 
pended to  Kobusoh  v.  Hand,  18  L.R.A. 
(N.S.)  flCiO,  to  which  reference  is  made  for 
the  earlier  cases-.  Both  the  earlier  and  the 
later  decisions  uniformly  hold  that  the 
payment  of  a  debt  by  a  bankrupt  may,  the 
other  elements  of  preference  being  present, 
operate  as  a  preference  to  an  indorser  or  a 
suretv.  As  has  been  said  bv  the  United 
states  Supreme  Court  in  National  Bank 
V.  National  Herkimer  Countv  Bank,  225 
U.  S.  178,  56  L.  ed.  1042,  32  Sup.  Ct.  Rep. 
6.33,  the  facts  of  which  do  not  bring  it  with- 
in the  scope  of  this  note:  "To  constitute 
a  preference,  it  is  not  necessary  that  the 
transfer  be  made  directly  to  the  creditor. 
It  mav  be  made  to  another  for  his  benefit. 
If  the  bankrupt  has  made  a  transfer  of  his 
property,  the  effect  of  which  is  to  enable 
one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  another  cred- 
itor of  the  same  class,  circuity  of  arrange- 
ment will  not  avail  to  save  it." 

In  Brown  v.  Streicher,  177  Fed.  473,  it 
was  held  that,  the  evidence  being  sufficient 
to  sustain  a  finding  that  the  bankrupt  was 
insolvent  when  he  paid  a  note,  that  the 
indorser  had  knowledge  of  his  condition, 
and  that  the  pavments  were  made  by  the 
45  L.R.A.{N.S.)' 


procurement  and  advice  of  the  indorser, 
that  he  might  be  relieved, — ^the  amount 
thereof  might  be  recovered  from  the  in- 
dorser as  a  preference,  under  §  60  of  the 
bankruptcy  act. 

In  Re  iflathews  Consol.  Slate  Co.  (D. 
C.  Mass.)  144  Fed.  724,  14  Am.  Bankr. 
Rep.  781,  it  was  held  that  the  payment  by 
a  bankrupt,  within  four  months  of  his 
bankruptcy,  and  while  insolvent,  of  his 
promissory  note  at  its  maturity,  to  a  bank 
which  had  discounted  it  for  the  payee,  who 
indorsed  it  to  the  bank,  and  wKo,  at  the 
time  of  such  payment,  was  entirely  sol- 
vent, so  far  inured  to  his  benefit  as  that, 
there  being  evidence  upon  which  it  might 
be  found  that  he  had  reasonable  ground 
for  belief  of  the  bankrupt's  insolvency, 
so  that,  if  the  payment  had  been  made  to 
him,  he  would  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to 
give  him  a  preference,  and  his  connection 
with  the  bankrupt's  affairs  being  so  close 
as  to  warrant  an  inference  that  he  in  some 
way  procured,  suggested,  or  aided  such 
payment,  it  constituted  a  preference  which 
the  indorser  must  surrender  before  being 
allowed  to  prove  any  claim  against  the 
estate. 

In  Claridge  v.  Evans,  137  Wis.  218,  25 
L.R.A.(N.S.)  144,  118  N.  W.  198,  803,  it 
was   held   that   one   who  had   executed  his 
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unless  it  is  given  in  satisfaction  of  an 
antecedent  debt, — that  is,  a  debt  which 
existed  prior  to  the  time  the  transfer  was 
made. 

5  Cyc.  371;  Re  Davidson,  5  Am.  Bankr. 
Rep.  528,  109  Fed.  882. 

Claims  shall  not  be  proved  against  the 
bankrupt  estate  subsequently  to  one  year 
after   the   adjudication. 

Re  Rhodes,  5  Am.  Bankr.  Rep.  197,  105 
Fed.  231. 

There  is  nothing  in  the  evidence  or  facts 
of  the  case  which  shows  that  the  defend- 
ant personally  had  reasonable  cause  to 
believe  that  a  preference  was  intended  to 
be  given  to  her. 

Lynch  v.  Bronson,  80  Conn.  566,  69  Atl. 
538. 

Mr.  Samuel  A.  Davis,   for  appellee: 

The  transfer  and  payments  constituted 
a  preference  which  will  render  the  defend- 
ant  liable   to   respond   in   damages. 

Keith  V.  Gettysburg  Nat.  Bank,  23  Pa. 
Super,  Ct.  14;  Woodman,  Trustees,  pp.  489, 
490;  Stern  v.  Louisville  Trust  Co.  50  C. 
C.  A.  367,  112  Fed.  501;  Pirie  v.  Chicago 
Title  &  T.  Co.  182  U.  S.  438,  45  L.  ed. 
1171,  21  Sup.  Ct.  Rep.  906;  Richardson 
V.  Shaw,  209  U.  S.  365,  52  L.  ed.  835,  28 
Sup.  Ct,  Rep.  512,  14  Ann.  Cas.  981. 

If  a  preference  is  alleged,  the  bankrupt- 
cy law  gives  to  the  trustee  an  express 
right  of  recovery. 

Landry  v.  Andrews,  22  R.  L  597,  48  Atl, 
1037;    Woodman,    Trustees,   p.    528,    notes 


15,  16;  Collier,  Bankr.  p.  663;  Remington, 
Bankr.  §§  642,  644,  pp.  383,  384;  Swarts 
v.  Siegel,  8  Am.  Bankr.  Rep.  694,  54  C.  C. 
A.  .309,  117  Fed.  13;  Crandall  v.  Coats,  133 
Fed.  967;  Kobusch  v.  Hand,  18  L.R.A. 
(N.S.)  660,  84  C.  C.  A.  372,  156  Fed.  660; 
Huttig  Mfg.  Co.  v.  Edwards,  87  C.  C.  A. 
521,  160  Fed.  619;  Re  Lyon,  58  C.  C.  A. 
143,  121  Fed.  723;  Re  O'Donnell,  131  Fed. 
150;  Re  Matthews,  15  Am.  Bankr.  Rep. 
721;  Re  Sanderson,  17  Am.  Bankr.  Rep. 
871;  Re  Christopher  Bailey  &  Son,  166 
Fed.  982;  Alexander  v.  Redmond.  24  Am. 
Bankr.  Rep.  620;  Reber  v.  Shulman,  24 
Am.  Bankr.  Rep.  782;  Bank  of  Wayne  v. 
Gold,  26  Am.  Bankr.  Rep.  722;  Brown  v. 
Streicher,  177  Fed.  473;  Sebring  v.  Well- 
ington,  6  Am.  Bankr.  Rep.  672;  Hastings 
V.  Fithian,  13  Am.  Bankr.  Rep.  678;  Re 
Armstrong,  16  Am.  Bankr.  Rep.  592; 
Traders'  Nat.  Bank  v.  Campbell,  14  Wall. 
87,  20  L.  ed.  832. 

Beach,  J.,  delivered  the  opinion  of  the 
court : 

The  Frank  E.  Rowe  Company,  a  corpo- 
ration located  in  New  Mil  ford,  was  adju- 
dicated bankrupt  December  6,  1906,  upon 
a  petition  of  creditors  filed  July  26,  1906. 
The  defendant  Lucy  S.  Ives,  who  died  after 
judgment  and  after  notice  of  this  appeal 
had  been  filed,  was  the  mother  of  one 
Henry  C.  Ives,  the  secretary  and  treasurer 
of  the  bankrupt  corporation;  and  in  June, 
1906,   she   was   an   indorser   for   accommo- 


accommodation  notes  to  secure  money  for  a 
corporation,  upon  its  executing  a  mort- 
gage upon  its  property  as  security  to  him, 
under  an  agreement  that  the  notes  should 
be  paid  out  of  the  deposit  account  of  the 
corporation,  cannot  hold,  as  against  the 
trustee  in  bankruptcy  of  the  corporation, 
payments  upon  such  notes  made  within  thrr 
four  months'  period  out  of  such  account, 
with  knowledge  on  his  part  of  the  com- 
pany's insolvency  in  excess  of  his  security. 

But  in  Reber  v.  Shulman,  106  C.  C.  A. 
110,  183  Fed.  564,  affirming  179  Fed.  574, 
it  was  held  that  a  preferential  payment  of 
notes  by  a  bankrupt  cannot  be  recovered 
by  the  trustee  from  an  accommodation  in- 
dorser of  such  notes,  where  there  is  no  evi- 
dence to  show  that  the  indorser  advised  or 
procured  the  payment,  or  even  that  he  had 
Knowledge  of  it  until  after  it  had  been 
made,  the  court  saving  that  in  Kobusch 
V.  Hand,  18  L.R.A.(N.S.)  660,  84  C.  C.  A. 
372,  166  Fed.  660,  Re  Sanderson,  149  Fed. 
273,  and  Brown  v.  Streicher,  177  Fed.  473, 
the  party  benefited  by  the  payment  made 
by  the  bankrupt  either  had  control  of  the 
bankrupt,  or  requested  him  to  make  the 
payment,  so  that  in  every  instance  the 
party  benefited  by  the  payment  not  only 
had  *  knowledge  thereof,  but  actively  par- 
ticipated therein. 

In  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
46  L.R.A.(N.S.) 


102  C.  C.  A.  623,  179  Fed.  55,  it  was  held 
that  a  surety  company  which,  as  surety 
on  a  bond  given  by  a  bankrupt  for  the  per- 
formance of  a  construction  contract  with 
the  government,  became,  by  virtue  of  the 
provision  of  the  statute  requiring  the  bond, 
directly  liable  to  laborers  who  performed 
work,  was  a  creditor  of  its  principal,  within 
the  meaning  of  the  bankruptcy  act,  so  as 
to  render  the  giving  of  security  for  money 
advanced  to  pay  claims  of  laborers  the  giv- 
ing of  a  preference  amounting  to  an  act  of 
bankruptcy. 

In  McAtee  v.  Shade,  107  C.  C.  A.  512, 
185  Fed.  442,  where  the  indorser  of  a 
bankrupt's  note  had  loaned  the  bankrupt 
money  to  discharge  the  note,  it  was  held 
that,  the  borrower  being  insolvent,  and  the 
lender  having  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  pref- 
erence, the  mortgage  security  taken  by  him 
at  the  time  of  the  loan  was  not  valid  as 
having  been  given  for  a  present  considera- 
tion. 

In  Bank  of  Wavne  v.  Gold,  146  App.  Div. 
296,  130  N.  Y.  Supp.  942,  26  Am.  Bankr. 
Rep.  722,  where  a  chattel  mortgage  was 
given  as  collateral  security  for  a  loan  made 
primarily  upon  the  solicitation  of  an  in- 
dorser of  the  bankrupt's  note,  for  the 
known  purpose  of  paying  the  note,  it  was 
held  that   if   it  appeared   that   the  lender 
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dation  on  notes  of  taid  corporation,  dis- 
counted at  the  First  National  Bank  of 
New  Milford,  in  the  amount  of  $7,500.  Be- 
tween June,  1906,  and  the  date  of  the 
adjudication  in  bankruptcy,  there  was  paid 
to  the  bank  $7,083  on  the  notes  indorsed 
by  the  defendant,  with  the  result  that 
when  the  schedules  were  filed  on  January 
14,  1907,  the  bankrupt  estate  exhibited 
assets  of  only  $756.27  against  liabilities  of 
$16,711.00.  In  other  words,  all  the  avail- 
able assets  of  the  bankrupt  had  been  eon- 
vertcd  into  cash  and  applied  to  the  pay- 
ment of  these  notes,  and  the  consequent 
discharge  of  the  defendant's  liability  as 
indorser,  to  the  practical  exclusion  of  all 
other  creditors.  All  of  the  payments  in 
question  are  found  to  have  been  made  out 
of  the  assets  of  the  corporation  while  the 
corporation  was  insolvent,  and  while  its 
officers  and  managers  knew  it  was  insol- 
vent.   All  of  them  are  found  to  have  been 


made  within  four  months  prior  to  the  fil- 
ing of  the  petition,  or  between  the  filing 
of  the  petition  and  the  adjudication.  It 
is  objected  as  to  one  payment  that  no  spe- 
cific date  is  found,  but  only  that  it  was 
made  "in  the  summer  of  1906,"  but  that 
is  sufficiently  specific  in  view  of  the  dates 
of  the  petition  and  adjudication.  It  is  also 
found  that  these  payments  were  made  with 
the  intention  and  effect  of  enabling  the 
defendant  to  obtain  a  greater  percentage  of 
her  debt  than  other  creditors  of  the  same 
class;  that  the  defendant  knew,  or  had  rea- 
son to  believe,  that  it  was  intended  thereby 
to  give  her  a  preference;  and  that  Henry  C. 
Ives,  the  secretary  and  treasurer  of  the 
corporation,  was  the  agent  of  the  defendant 
in  all  of  her  transactions  connected  with 
the  business  of  the  corporation.  One  of  the 
payments  to  the  bank,  amoimting  to  $2,- 
000,  was  from  the  proceeds  of  certain  lum- 
I  ber   transferred    by    the  -  insolvent   to    the 


made  the  loan  and  took  the  security,  not 
in  good  faith  and  in  the  ordinary  course 
of  business,  but  for  the  purpose  in  that 
way  of  indirectly  securing  to  the  indorser 
a  preference  by  lessening  his  ultimate  lia- 
bility as  indorser  by  the  amount  the  lender 
might  realize  on  the  security,  the  trans- 
action constituted  a  preference  under  § 
60  of  the  bankruptcy  act;  and  that  the 
mortgagee  could  not  recover  from  the  trustee 
in  bankruptcy  the  proceeds  of  a  sale  of  the 
mortgaged  property. 

In  Crandall  v.  Coats,  133  Fed.  967,  where 
sureties  on  various  obligations  of  an  in- 
solvent agreed  with  him  that  if  he  would 
convey  certain  real  estate  to  them  at  a 
certain  price,  they  would  pay  the  debt  on 
which  they  were  liable  as  sureties,  and  as- 
sume liens  against  the  property,  which 
agreement  was  carried  into  effect,  it  was 
held  that  such  sureties  were  creditors  of 
the  bankrupt,  and  as  such  might  be  held 
to  have  received  a  preference  from  the  prin- 
cipal debtor  in  event  of  his  bankruptcy 
and  the  existence  of  the  other  conditions 
which  are  declared  by  the  bankruptcy  act 
to  constitute  a  preference. 

In  Huntington  v.  Baskerville,  113  C.  C. 
A.  137,  192  Fed.  813,  where  a  bankrupt 
sold  his  stock  of  goods  to  one  who,  to  se- 
cure an  indorser  of  a  note  given  by  the 
bankrupt,  had  given  the  indorser  his  own 
note  as  security,  and  who  at  first  deducted 
from  the  purchase  price  certain  amounts 
due  himself  and  the  amount  of  the  note 
for  the  payment  of  which  he  stood  as  sure- 
ty to  the  indorser,  giving  his  check  for 
tne  balance,  but  subsequently  procured  its 
return  and  gave  the  bankrupt  a  check  for 
the  full  amount,  telling  him  to  pay  his  own 
bills,  which  the  bankrupt  accordingly  did, 
it  was  held  that,  the  other  elements  of  a 
voidable  preference  being  present,  the  trans- 
action constituted  a  preference  entitling 
the  trustee  to  recover  from  such  purchaser 
the  value  of  the  goods. 
46  LJLA,(NJ3.) 


In  Paper  v.  Stern,  117  C.  C.  A.  346,  198 
Fed.  642,  affirming  183  Fed.  328,  where 
the  bankrupt  sold  goods  forming  part  of 
his  stock  in  trade  to  the  guarantor  of  bis 
note,  and  applied  the  proceeds  to  the  pay- 
ment of  the  note,  the  court  held  that  the 
rule  is  well  settled  that  a  guarantor,  an 
indorser,  an  accommodation  maker,  or  a 
surety  on  the  obligation  of  a  bankrupt  is  a 
creditor  within  the  meaning  of  §  60b  of 
the  bankruptcy  act,  and  that  no  reason 
for  an  exception  to  the  rule  can  be  based 
on  the  circumstance  that  the  guarantor 
did  not  pav  or  induce  the  payment  of  the 
debt,  but  that  it  was  paid  by  the  bankrupt 
himself;  and  therefore  that  where  the 
bankrupt  was  at  the  time  insolvent,  and 
the  guarantor  had  reasonable  cause  to  be- 
lieve at  the  time  that  the  transfer  was 
made  that  it  was  intended  thereby  to  give 
a  preference  the  value  of  the  property  was 
recoverable  by  the  bankrupt's  trustee. 

In  Lazarus  v.  Eagen,  206  Fed.  618,  where 
a  sale  of  property  was  made  by  a  bankrupt 
within  four  months  prior  to  his  bankruptcy, 
and  while  insolvent,  to  an  accommodation 
indorser  of  his  note,  with  the  understand- 
ing that  the  bankrupt  should  pay  the  note 
with  the  proceeds  of  the  sale,  it  was  held 
that,  as  it  appeared  that  the  indorser  had 
reasonable  cause  to  believe  that  a  prefer- 
ence would  result  to  him  from  the  transfer 
to  him  of  the  property,  the  transaction  was 
voidable  at  the  instance  of  the  trustee. 

See  also,  in  support  of  the  proposition 
that  a  surety  or  indorser  for  a  bankrupt 
is  a  creditor  within  the  meaning  of  the 
bankruptcy  law.  Re  O'Donnell,  131  Fed. 
160;  Huttig  Mfg^.  Co.  v.  Edwards,  87  C.  C. 
A.  521,  160  Fed.  619;  Re  Christopher 
Bailey  &  Son,  166  Fed.  982. 

As  to  whether  a  set-off  by  a  bank  against 
a  bankrupt's  deposit  is  a  preference  with- 
in the  bankruptcy  law,  see  note  to  Booth 
V.   Prete,   20   L.R,A.(N,S.)    863. 

E.  8.  O. 
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defendant  and  Henry  C.  lyes,  for  the  pur- 
pose of  relieving  her  as  an  indorser.  An- 
other payment  of  $2,888.47  was  from  the 
proceeds  of  a  note  of  one  Marcy,  which 
had  been  endorsed  by  the  insolvent  to  the 
defendant  for  the  purpose  of  protecting 
her.  The  other  payments  amounting  to 
$2,195  were  made  directly  by  the  insolvent 
to  the  bank  without  passing  through  the 
defendant's  hands.  The  appellant  excepts 
to  and  moves  to  correct  the  findings  of  the 
court  relating  to  the  transfer  of  the  lum- 
ber to  the  defendant,  to  the  amount  of  the 
proceeds  of  the  Marcy  note,  to  the  knowl- 
edge and  information  of  the  defendant,  and 
to  the  agency  of  Henry  C.  Ives;  but  the 
evidence  certified  justifies  the  findings,  and 
the   motions   to  correct   are  denied. 

The  trustee  brought  this  action  pursuant 
to  subdivision  "a"  and  %"  of  §  60  of  the 
bankrupt  act,  which  are  as  follows: 

"a.  A  person  shall  be  deemed  to  have  giv- 
en a  preference  if,  being  insolvent,  he  has, 
within  four  months  before  the  filing  of  the 
petition,  or  after  the  filing  of  the  petition 
and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  entered  against 
him  in  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors 
of  the  same  class.    .    .    . 

''b.  If  a  bankrupt  shall  have  given  a  pref- 
erence, and  the  person  receiving  it,  or  to  be 
benefited  thereby,  or  his  agent  acting  there- 
in, shall  have  had  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give  a 
preference,  it  shall  be  voidable  by  the  trus- 
tee, and  he  may  recover  the  property  or  its 
value  from  such  person."  [32  Stat,  at  L. 
799,  chap.  487,  U.  S.  Comp.  Stat.  4Supp. 
1911,  p.  1506.] 

The  appellant  claims  that  these  sections 
do  not  apply  to  an  accommodation  indorser 
whose  liability  has  been  discharged  by  the 
maker's  payment  of  the  notes  at  or  before 
maturity.  It  is  said  that  the  appellant's  li- 
ability was  only  contingent  and  secondary, 
and  that,  because  she  was  never  called  on  to 
pay  the  notes,  she  nev^r  became  a  "credit- 
or" of  the  bankrupt,  and  never  owned  any 
provable  claim  against  the  estate  which 
could  be  made  the  subject  of  a  preference. 
It  is  not  denied  that  a  preference  was  giv- 
en, within  the  meaning  of  subdivision  "a;" 
but  it  is  claimed  that  the  preference  must 
be  recovered,  if  at  all,  from  the  bank.  All 
of  these  claims  arc  in  conflict  with  the  de- 
cided cases  and  with  the  plain  equities  of 
this  case. 
45  L.R.A.(K.S.) 


The  authorities  hold  that  an  accommo- 
dation indorser  before  the  notes  are  paid 
is  a  creditor;  that  his  claim  is  provable  as 
a  contingent  claim  founded  on  contract; 
and  that,  therefore,  such  an  indorser  must 
refund  to  the  estate  any  preferential  part 
payments  made  by  the  maker  to  the  hold- 
er on  account  of  the  notes,  before  he  can 
prove  his  own  claim  for  payments  as  in- 
dorser. -Swarts  T.  Siegel,  54  G.  C.  A.  399, 
117  Fed.  13;  Re  ODonnell  (D.  C.)  131  Fed. 
151;  Reber  v.  Shulman,  106  C.  C.  A.  110, 
183  Fed.  564;  Paper  v.  Stern,  117  C.  C.  A. 
346,  198  Fed.  642;  Re  Lyon,  58  C.  C.  A. 
143,  121  Fed.  723. 

In  the  Lyon  Case  circuit  court  of  ap- 
peals for  this  circuit  said:  'The  indorsers 
being  solvent,  it  was  immaterial  to  the 
bank  whether  Lyon's  check  was  paid  or 
not;  payment  of  it  was  wholly  for  the 
benefit  of  Batten  &  Company." 

So,  in  this  case, 'Mrs.  Ives  being  solvent, 
it  was  immaterial  to  the  bank  whether 
these  notes  were  paid  by  the  corporation 
or  not,  payment  of  them  by  the  insolvent 
maker  was  wholly  for  the  benefit  of  the 
indorser,  and  was  a  preference  given  nomi- 
nally to  the  bank,  but  actually  given  to  the 
defendant,  in  respect  of  a  debt  provable  in 
bankruptcy.  Such  a  preference  made  with- 
in the  prohibited  time  is  plainly  voidable 
under  the  language  of  the  act,  when,  as  in 
this  case,  the  indorser,  being  the  person 
"to  be  benefited  thereby,"  had  reasonable 
cause  to  believe  that  a  preference  in  her 
behalf  was  intended.  "To  constitute  a  pref- 
erence, it  is  not  necessary  that  the  trans- 
fer be  made  directly  to  the  creditor.  It 
may  be  made  to  another  for  his  benefit. 
If  the  bankrupt  has  made  a  transfer  of  his 
property,  the  effect  of  which  is  to  enable 
one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  another  cred- 
itor of  the  same  class,  circuity  of  ar- 
rangement will  not  avail  to  save  it:" 
National  Bank  v.  National  Herkimer 
County  Bank,  225  U.  S.  178,  184,  56  L. 
ed.  1042,  1046,  32  Sup.  Ct.  Rep.  633,  635. 

In  Kobusch  v.  Hand,  18  L.RJ^.(N.S.)  660, 
84  C.  C.  A.  372,  374,  156  Fed.  660,  662, 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  after  referring  to  its  own  decision 
in  Swarts  v.  Siegel,  supra,  said:  "It  is  an 
almost  imperceptible  step  in  advance  of 
this  decision,  but  a  logical  and  reasonable 
one,  to  say  that  where  the  surety  is  the 
president  of  the  bankrupt,  and,  with 
knowledge  of  its  insolvency,  directs  the 
payment  to  the  holder  of  the  obligation 
with  an  intent  to  relieve  himself  from  lia- 
bility, and  to  secure  an  advantage  over 
other  creditors,  a  preference  arises  which 
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may  be  recovered  from  him  by  the  trus- 
tee." 

In  the  present  case  those  payments, 
which  were  not  made  through  and  by  di- 
rection of  the  appellant  herself,  are  found 
to  have  been  made  by  the  secretary  and 
treasurer  of  the  bankrupt,  acting  as  the 
agent  of  the  appellant.  To  the  same  effect 
are  Re  Christopher  Bailey  &  Son  (D.  C.) 
166  Fed.  984;  Brown  v.  Streicher  (D.  C.) 
177'  Fed.  473,  and  Landry  v.  Andrews,  22 
R.  T.   597,  48   Atl.  1036. 

It  was  contended  that  the  appellant,  if 
the  judgment  were  sustained,  would  be  un- 
able, because  of  the  trustee's  delay  in 
bringing  suit,  to  prove  her  claim  for  a 
dividend;  but  the  recent  cases  hold  that 
the  limitation  to  one  year  after  the  ad- 
judication does  not  apply  to  the  proof  of 
claims  liquidated  by  litigation  after  the 
year  has  elapsed.  Re  Otto  F.  Lange  Co. 
(D.  C.)  170  Fed.  114;  Re  Clark  (D.  C.) 
176  Fed.  955;  Re  Salvator  Brewing  Co. 
113  C.  C.  A.  626,  193  Fed.  989.  In  the 
Clark  Case,  supra,  the  trustee  brought  an 
action  to  recover  a  wrongful  preference 
more  than  one  year  after  the  adjudication, 
and  final  judgment  in  the  trustee's  favor 
was  rendered  more  than  two  years  after 
the  adjudication.  Yet  the  defendants,  up- 
on paying  the  judgment,  were  allowed  to 
prove  their  claim  for  a  dividend. 

There  is  no  error. 

In  this  opinion  Prentice,  Ch.  J.,  and 
Thayer,  J.,  concur. 

WheeleP,   J.,  dissenting: 

I  concur  in  the  opinion  except  as  to  its 
treatment  of  the  Dr.  Marcy  note.  The  find- 
ing— paragraph  15 — that  the  amount  paid 
by  Dr.  Marcy  to  Mrs.  Ives  on  this  note 
was  $2,888  should  be  corrected,  and  the 
amount  so  paid  stated  to  be  $1,500,  and 
the  judgment  corrected  to  correspond  with 
the   finding   thus   corrected. 

The  Rowe  Company  was  in  the  lumber 
and  building  business  at  New  Milford,  and 
engaged  in  building  operations  for  Dr. 
Marcy  at  White  Plains.  Henry  C.  Ives,  son 
of  the  defendant,  was  the  secretary  and 
treasurer  of  this  company.  It  was  insolv- 
ent in  June,  1906;  at  which  time  Mrs.  Ives 
was  an  accommodation  indorser  of  notes 
of  the  company  discounted  by  the  New 
Milford  National  Bank  to  the  amount  of 
$7,500.  Mr.  Ives,  in  order  to  protect  his 
mother  upon  her  indorsements,  and  while 
the  company  was  insolvent,  collected  in  all 
of  the  assets  of  the  company  he  could,  and 
45  L.R.A.(N.S.) 


turned  the  proceeds  over  to  the  bank  in 
payment  of  these  indorsed  notes.  With 
this  purpose  he,  as  secretary  and  treasurer, 
indorsed  in  blank  a  note  for  $2,8S8  given 
by  Dr.  Marcy  to  the  company  on  account 
of  said  building  operations. 

The  trial  court  finds  this  note  was  paid 
in  full  to  Mrs.  Ives,  and  includes  this 
amount  in  the  judgment.  The  evidence 
shows  that  only  $1,500  was  paid  on  this 
note,  and  the  check  so  paid  turned  over 
to  the  bank  and  applied  by  it  on  the  notes 
upon  which  Mrs.  Ives  was  an  indorser. 
Mrs.  Ives  ought  to  be  held  liable  only  for 
the  proceeds  of  the  note  which  came  to  her 
or  to  the  bank   for  her  benefit. 

The  only  evidence  the  plaintiff  produced 
upon    this   subject   was   that   of   Henry  C. 
Ives.    Mr.  Ives  testified  that,  after  the  com- 
company  had  indorsed  over  this  note  to  Mrs. 
Ives,  Dr.  Marcy  came  to  the  company  with 
Mr.    Fred   Williams,   an    attorney    of    New 
Milford,  and  showed  the  company  that  cer- 
tain payments  had  been  made  by  him  for 
work  done  on  said  building  operation  on  ac- 
coujit  of  which  this  note  had  been  given, 
and  which  payments  had  not  been   turned 
into  the  company,  and  so  had  not  been  in- 
dorsed on  the  note,  and  thereupon  Mr.  Ives 
indorsed  upon  the  note  these  credits  reduc- 
ing it  to  $1,500,  and  that  subsequently  Dr. 
Marcy  paid  Mrs.  Ives  by  check  $1,500,  the 
balance     due     upon     this    note,     and    she 
turned  the  check  over  to   the  bank.     The 
burden   of   proving   the   amount    due    from 
Mrs.  Ives  was  upon  the  plaintiff.     He  did 
not  attempt  to  put  Dr.  Marcy  or  Mr.  Wil- 
liams on  the  stand,  nor  did  he  attempt  to 
introduce  the  note,  or  the  check  by  which 
Mr.  Ives  said  the  note  was  paid,  nor  did  lie 
attempt  to  prove  the  transaction  from  the 
books  or  officials  of  the  bank.     All  of  this 
testimony   was,   so   far   as   appears,   avail- 
able.   Instead  of  attempting  to  prove  that 
the  testimony  of  his  own  witness,  Mr.  Ives, 
as  to  these  payments  and  this  check  was  in- 
correct,  the    plaintiff   introduced    no   other 
evidence   relating   to   the   Dr.   Marcy  note 
except   the   ledger    sheet    of   the    company 
showing  the   balance   as  $2,888.      But   Mr. 
Ives  fully  explained  this,  and  his  expUna- 
tion   could    have   bee'n    readily    attacked  if 
incorrect.     The   plaintiff   should    be   bound 
by    the    uncontradicted    testimony    of   his 
own  witness. 

Paragraph  15  of  the  finding  should  be 
corrected  to  correspond  with  the  proof,  and 
the  judgment  reduced  to  correspond  with 
the  corrected  finding. 

I      In  this  opinion  Roraback.  J.,  concurred. 
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E.   W.  McORANIE,   Plff.   in  Err., 

V. 

E.  N.  HUTCHINSON. 

(139  6a.  792,  77   S.  E.   1064.) 

Exe<5utor  and  administrator   —  insan- 
ity —  effect. 

1.  An  administrator  who  has  been  ad- 
judged to  be  insane  is  disqualified  further 
to  act,  and  the  estate  is  unrepresented,  so 
as  to  authorize  the  appointment  of  an  ad- 
ministrator de  bonis  non  to  complete  the  ad- 
ministration. 

Same  — -  power  of  guardian. 

2.  There  is  no  provision  of  law  vesting 
the  administration  of  an  estate  in  the 
guardian  of  the  property  of  an  insane  ad- 
ministrator, and  as  between  such  person 
and  the  son  of  the  intestate  the  latter  is 
entitled  to  letters  of  administration. 

Headnotes  by  Evans,  P.  J. 


Same  —  talking  deed  —  administrator 
de  bonis  non. 

3.  Though  a  deed  to  one  as  the  adminis- 
tratrix of  her  intestate  may  technically 
vest  the  title  in  tlie  administratrix  as  an 
individual,  it  may  be  shown  that  it  is  im- 
pressed with  an  equity  in  favor  of  the  estatt* 
of  her  intestate.  Where  the  uncontroverted 
evidence  is  that  the  administratrix'  intes- 
tate was  in  possession  of  the  land  at  his 
death,  and  that  she  paid  some  of  the  pur- 
chase money  from  the  proceeds  of  the  sale  of 
the  personal  property  of  her  intestate,  and, 
after  taking  the  deed  to  herself  as  admin- 
istratrix, caused  her  dower  to  be  laid  off  in 
the  land,  and  procured  deeds  to  the  land  to 
herself  from  some  of  the  heirs  of  her  intes- 
tate, and  afterwards  was  adjudged  insane, 
there  was  no  error  in  holding  that  an  ad- 
ministrator de  bonis  non  should  be  appoint- 
ed. 

Same  —  laches. 

4.  There  was  no  laches  on  the  part  of  the 
applicant,  barring  his  right  to  have  an  ad- 
ministrator  de  bonis  non  appointed. 

(April  18,  1913.) 


It  has  been  held  that  the  insanity  of  an 
administrator  of  an  estate  does  not  create 
an  absolute  vacancy  in  the  administrator- 
ship of  the  estate,  although  he  becomes  in- 
capable of  executing  the  trust  for  the  time 
being;  and  if  subsequently  this  disability 
is  removed  and  he  again  enters  upon  the 
discharge  of  his  duties  as  administrator, 
and  is  recognized  as  such  by  the  court  and 
others,  he  will  not  then  be  removed,  al- 
though if  the  petition  for  removal  had  been 
made  during  the  time  of  his  incapacity  it 
would  have  been  granted.  Re  Moore,  68 
Cal.  28],  9  Pac.  164. 

Upon  petition  for  removal,  the  court  will 
remove  an  executor  or  administrator  if  it 
appears  that  he  is  insane  or  mentally  in- 
competent (Re  Moore,  68  Cal.  281,  9  Pac. 
104;  Re  Blinn,  99  Cal.  216,  33  Pac.  841; 
Re  Li  Po  Tai,  108  Cal.  484,  41  Pac.  486; 
Lehr  v.  Tarball,  2  How.  (Miss.)  905;  Re 
Courtney,  31  Mont.  625,  79  Pac.  317:  Emer- 
son V.  Bowers,  14  Barb.  658;  Re  Taggart,  1 
Ashm.  (Pa.)  321;  Shaw's  Estate  [1905]  P. 
92,  74  L.  J.  Prob.  N.  S.  39,  92  L.  T.  N.  S. 
428) ;  and  the  insanity  of  the  person  pro- 
posed as  executor  or  administrator  is 
ground  for  refusing  to  appoint  him.  al- 
though he  is  nominated  in  the  will  as  execu- 
tor (Shaw's  Estate,  supra;  Sowcrby's 
Goods,  65  L.  T.  N.  S.  764 ;  Emerson  v.  Bow- 
ers, 14  Barb.  658) ;  or  for  refusing  to  ap- 
point him  as  administrator  although  other- 
wise entitled  to  such  appointment  by  statute 
(Offlcy  V.  Best,  1  Sid.  373). 

In  the  case  of  the  claimed  insanity  6f 
the  administrator,  such  insanitv  must  be 
judicially  ascertained  by  the  probate  court 
before  a  new  appointment  can  be  made,  but 
such  fact  may  properly  be  ascertained  by 
the  court  in  a  proceed ing  under  a  petition 
for  the  appointment  of  a  new  administrator 
upon  the  issue  of  insanity.    If  such  insanity 

to  this  point,  see  McCbanie  v.  Hutchinson.  '  has   been  adjudicated,   the   record   of   such 
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Note.  —  Effect  of  insanity  or  mental  in- 
competency of  executor  or  adm^inia- 
trator. 

This  note  is  limited  to  the  question  of 
the  effect  of  the  insanity  or  incompetency 
of  the  executor  or  administrator  upon  his 
right  to  continue  in  that  position,  and  does 
not  include  the  effect  of  such  disabilities 
upon  contracts  made  by  him  in  his  official 
capacity. 

It  is  clear  that  the  insanity  of  an  execu- 
tor does  not  effect  the  power  of  the  state 
of  his  appointment  to  remove  him  from  that 
position  and  to  require  his  account  to  be 
settled,  and  this  is  true  although  at  the 
time  of  the  insanitv  he  was  resident  of 
another  state,  and  a  guardian  had  been  ap- 
pointed over  him  in  the  latter  state.  Mich- 
igan Trust  Co.  V.  Ferry,  228  U.  S.  346,  57 
L.  ed.  — •,  23  Sup.  Ct.  Rep.  550. 

In  such  case,  nowever,  the  guardian  of 
tlie  insane  administrator  has  been  appoint- 
ed his  successor.  Thus,  in  Goldschmidt's 
(Joods,  78  L.  T.  N.  S.  763,  where  an  admin- 
istratrix became  insane  in  a  foreign  coun- 
try, a  person  there  appointed  her  adminis- 
trateur  provisore,  which  is  analagous  to  a 
committee  under  the  English  practice,  on 
showing  these  facts,  was  appointed  adminis- 
trator for  the  use  and  benefit  of  the  lunatic. 
In  Unwin's  Goods,  87  L.  T.  N.  S.  749,  19 
Times  L.  R.  91,  the  committee  appointed  for 
a  person  found  by  inquest  to  be  of  unsound 
mind  and  incapable  of  managing  her  own 
affairs,  iipon  application  showing  these 
facts,  was  appointed  administrator  of  an 
estate  over  which  the  incompetent  had  been 
administratrix.  In  neither  of  these  cases, 
however,  does  it  appear  whether  or  not  the 
appointment  of  the  guardian  was  as  a  mat- 
ter of  right  or  of  convenience  through  the 
exercise  by  the  court  of  its  discretion.     As 
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1  TERROR  to  the  Superior  Court  for  fier- 
J  rien  County  to  review  a  judgment  ap- 
pointing applicant  administrator  de  honi$ 
non  of  the  estate  of  R.  N.  Hutchinson,  de- 
ceased.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  L.  Shlpp  and  Alexander 
A  Gary,  for  plaintiff  in  error: 

The  words,  "admx.  of  the  estate  of  Rich 
N.  Hutchinson,  deceased,"  are  simply  de- 
Bcripiio  p^bowb,  and  do  not  convey  title 
into  the  estate,  but  convey  title  into  Sarah 
Hutchinson   in  her  individual  capacity. 

Greenfield  v.  Stout,  122  Ga.  303,  50  S.  £. 
Ill;  Wade  v.  Roberts,  63  Ga.  26;  State  v. 
Sallade,  111  Ga.  700,  36  S.  £.  922;  Giisson 
V.  Weil  k  Co.  117  Ga.  842,  46  S.  £.  221; 
Arrowood  ▼.  McKee,  119  Ga.  623,  46  S.  E. 
871;  Stephens  v.  Atlanta,  119  Ga.  666,  46 
8.  E.  872. 

After  the  lapse  of  twenty  years  from  the 
date  of  the  qualification  of  the  legal  rep- 
resentative on  an  estate,  it  is  legitimate  to 
presume  that  the  estate  has  been  fully  ad- 
ministered, and  the  distribution  had,  ac- 
cording to  law. 

Hodges  V.  Stuart  Lumber  Co.  128  Ga. 
733,  68  S.  £.  354;  Patterson  v.  Campbell, 
136  Ga.  664,  71  S.  E.  1117. 

Mr.  C.  E.  Parriah,  for  defendant  in  er- 
ror. 


Bvans,  P.  J.,  delivered  the  opinion  of  the 
court: 

On  October  3,  1864,  Sarah  Hatchinson, 
widow  of  R.  N.  Hutchinson,  was  appointed 
administratrix  of  his  estate.     On  January 
30,  1908,  she  was  adjudged  insane  and  a 
guardian  appointed  for  her  property.     She 
had   never  been   discharged   from    the  ad- 
ministration of  the  estate.     In  1911  £.  N. 
Hutchinson,  a  son  of  R.  N.  Hutchinson,  ap- 
plied for  administration  de  bonis  non  on 
his   father's  estate.     The   application  was 
caveated  by  £.  W.  McCranie,  who  averred 
himself  to  be  a  creditor  of  the  estate  and 
guardian    of    the    insane    administratrix. 
The  grounds  of  the  caveat  were  that  the 
estate  of  R.  N.  Hutchinson  had  been  fully 
administered    by    Sarah    Hutchinson,    the 
administratrix;    that   the   delay    of    forty- 
seven  years  by  the  heirs  of  the  intestate 
is  such  laches  as  estops  them  from  assert- 
ing that  the  estate  had  not  been  fully  ad- 
ministered; but,  if  for  any  reason  further 
administration  was  found  to  be  necessary, 
the  caveator,  creditor  of  R.  N.  Hutchinson, 
and    guardian    of    the    property    of    Sarah 
Hutchinson,   was   entitled  to  be   appointed 
as  administrator.     On  the  trial  it  further 
appeared  that  R.  N.  Hutchinson  died  about 
the  year  1864,  in  possession  of   135  acres 
of  land  in  lot  Ko.  291  in  Berrien  count?; 


adiudication  is  sufficient  proof  of  the  fact, 
unless  it  can  be  shown  that,  between  the 
adjudication  and  the  hearing,  he  has  been 
restored  to  sanity.  Re  Blinn,  99  Cal.  216, 
33  Pac.  841.  And  as  to  the  effect  of  an 
adjudication  of  the  insanity  of  an  adminis- 
trator as  disqualifying  him  further  to  act 
in  that  capacity,  see  McCbanie  v.  Hutchin- 
son. 

The  question  of  lack  of  understanding 
has  been  considered,  in  connection  with  the 
charge  of  improvidence,  as  a  ground  for  the 
removal  of  an  administrator  or  executor. 
In  order,  however,  that  improvidence  and 
lack  of  understanding  disqualify  a  person 
from  acting  as  executor  or  administrator, 
the  disability  must  amount  to  a  lack  of  in- 
telligence. Re  Manley,  12  Misc.  472,  34  N. 
Y.  Supp.  258.  The  improvidence  which  ren- 
ders a  man  incompetent  is  that  want  of 
care  and  foresight  in  the  management  of 
property  which  would  be  likely  to  render 
the  estate  and  the  effects  of  the  intestate 
unsafe  and  liable  to  loss,  or  to  be  diminished 
in  value.  Emerson  v.  Bowers,  14  Barb. 
658.  It  is  sufficient  to  justify  the  removal 
of  the  executor  if  there  has  been  a  very 
grave  and  palpable  want  of  understanding 
on  his  part;  and  he  is  for  that  reason  in- 
competent, because  he  is  incapable.  Re 
Courtney,  31  Mont.  625,  79  Pac.  317. 

It  is  not,  however,  sufficient  ground  for 
refusing  to  appoint  as  administrator  a  per- 
son otherwise  entitled  to  such  appointment, 
that  he  is  unable  to  speak  the  English  lan- 
guage, and  is  not  instructed  as  to  the  Con- 
45  L.R.A.(N.S.) 


stitution  of  the  state.     Re  Li  Po  Tai,  108 
Cal.  484,  41  Pac.  486. 

Nor  is  it  sufficient  that  the  administrator 
is  not  a  skilful  business  man,  and  is  les& 
competent  than  he  should  be.  where  he  pos- 
sessed the  same  capacity  at  the  time  of  the 
hearing  that  he  did  when  he  was  appointed. 
Lehr  v.  Tarball,  2  How.   ( Miss. )    905. 

And  evidence  of  incompetency  of  an  execu- 
tor is  clearly  insufficient  to  make  out  a 
prima  facie  case,  where  it  tends  only  to 
prove  that  he  is  a  man  of  violent  temper 
and  given  to  the  use  of  rash  and  violent 
language  when  excited.  McGregor  v.  Mc- 
Gregor, 1  Eeyes,  133,  3  Abb.  App.  Dec.  92. 

In    considering   the   construction   of  the 
statute  rendering  incompetent  to  serve  as 
executors  persons  adjudged  incompetent  to 
execute  the  duties  of  the  trust  by  reason  of 
drunkenness,  improvidence,  or  want  of  un- 
derstanding, in  the  preceding  case,  Denio, 
chief   justice,   remarked:      "This   language, 
doubtless,    confers    upon    the    surrogate   a 
broad   jurisdiction,   as   the   nature   of  the 
subject  eminently  required.    Taken  in  con- 
nection with  the  other  classes  of  disquali- 
fied persons  mentioned  in  the  same  section, 
it  assumes  that  there  are  those  who  are 
generally  competent  to  make  contracts,  and 
who  are  neither  idiots,  lunatics,  or  persons 
of  unsound  mind,  in  the  eye  of  the  law,  to 
whom  it  would  yet  be  unfit  to  intrust  the 
administration  of  the  estate  of  a  deceased 
person  though  they  should  be  so  selected  for 
that  purpose  by  the  testator."       A.  G.  S. 


NS 

Pu 

i  M 

»  a 
ifl 
th 
12fi 

BV 

le  1 
lini 
pre 
Bor< 

ow 
dm 
luU 

th 

«I 
of 

itat 
I  ac 
th; 
:  t 
grei 
lom 

Bho 
3  e 
istr 
ato 
a 

a  V 
an< 
sar 
o  a 
lich 
a  i 
nt 
ad 

•rop 
ipe 
th 
m 
rizc 
or 
dov 
>r  1 
ati< 
^nt 

Ji 


ia: 

)F 


-I 

ior 
k  - 


1076 


INDIANA  SUPREME  COURT. 


corporation  without  compliance  with  a  pro- 
vision of  the  certificate  as  to  its  transfer 
will  not  protect  tiie  corporation  against 
the  claims  of  the  former  holder,  where  the 
evidence  shows  that  he  never  authorized 
the  transfer. 

Mandamus  —  to  compel  recognition  of 
ri|i:hts  of  stockholders. 

2.  Mandamus  will  lie  to  compel  a  cor- 
poration which  has  transferred  stock  with- 
out authority,  and  without  compliance 
with  the  terms  of  the  certificate  as  to  its 
surrender,  to  recognize  the  rights  of  the 
holder  of  the  certificate. 

Corporation  —  recoi^nltlon  of  stock  ^ 
overissue  —  effect. 

3.  A  corporation  cannot  refuse  to  recog- 
nize stock  in  the  hands  of  a  bona  flde  owner 
on  the  ground  that,  because  of  an  unauthor- 
ized  transfer   of   the  stock   to  a   stranger, 


such  recognition  would  amount  to  an  un- 
authorized overissue  of  capital  stock. 

(April  23,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Vanderburgh 
County  in  favor  of  relatrix  in  a  mandamus 
proceeding  to  require  d?fendant  to  recog- 
nize relatrix  as  the  owner  of  certain  stock 
of  the  defendant  bank,  to  accept  from  her 
a  certain  sum  of  money,  and  to  grant  her 
the  rights  and  privileges  of  a  stockholder. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wood  fin  D.  Robinson  and  Wil- 
liam E.  Stilwell,  for  appellant: 

Mandamus  will  lie  only  when  the  peti- 
tioner shows  a  clear  legal  right  to  the  thing 


Note. '^  Liability  of  corporation  to  true 
owner  for  unauthorized  transfer  of 
stoch  on  its  books. 

I.  General  rule,  1076. 
II.  Application  of  rule. 

a.  Where    owner's    name    is    forged, 

1077. 

b.  Where  transfer  is  at  the  request 

of  a  trustee,    1078. 

c.  Where  at  request  of  agent,  1079. 

d.  Where  at  request  of  executor  or 

adminiHtrator,    1079. 

e.  Where    at    request    of    guardian. 

1080. 

f.  Liability  to  assignee  of  stock,  1080. 

g.  Misoellaneous    cases,     1080. 
III.  Remedy  of  injured  party. 

a.  Kquitable   action,    1080. 

b.  Action  at  law,  1081. 
IV.  Nature    of    relief,    1082. 

V.  Parties. 

a.  Action  against  corporation,   1082. 

b.  Joinder   of    corporation    and    sub- 

sequent   purchaser,     1083. 
VI.  Action  by  corporation,  1083. 

I,  Oeneral  rule. 

It  is  not  the  purpose  of  this  note  to  con- 
sider the  question  as  to  when  a  transfer  of 
stock  on  the  books  of  the  corporation  is 
unauthorized,  and  only  cases  are  included 
wherein  it  is  assumed  or  held  that  the 
transfer  complained  of  was  unauthorized. 
Neither  are  cases  included  which  involve 
the  question  of  the  estoppel  of  a  stockhold- 
er to  complain  of  an  unauthorized  trans- 
fer. 

On  the  question  of  laches  as  affecting 
the  right  of  the  owner  of  stock  to  com- 
plain of  an  unauthorized  transfer  thereof 
upon  its  books,  by  a  corporation,  see  Shaw 
V.  Goebel  Brewing  Co.  post,  1090  and  note 
thereto. 

Generally,  either  by  statute,  charter  pro- 
vision, or  by-law.  a  corporation  requires 
the  surrender  of  certifieates  of  its  stock,  to- 
gether with  a  proper  afl^^iprnment  thereof  or 
power  of  attorney  attached  thereto,  before 
reissuing  the  stock  to  another.  This  pro- 
45  li.R.A.(N.8.) 


vision  is  primarily  for  the  benefit  of  the 
corporation. .  It  nevertheless  imposes  upon 
it  the  duty  to  enforce  this  requirement,  and 
if  it  fails  in  this  regard,  and  transfers  the 
stock  of  another  upon  its  books  without  his 
consent,  it  becomes  responsible  for  the  in- 
jury thereby  caused  him. 

I.  S.— First  Nat.  Bank  v.  Lanier,  11 
Wall.  369,  20  L.  ed.  172;  St.  Romes  v.  Le- 
vee Steam  Cotton  Press  Co.  127  U.  S.  614, 
32  L.  ed.  289,  8  Sup.  Ct.  Rep.  1335. 

Fed. — Lowrv  v.  Commercial  &  F.  Bank, 
Taney,  310,  Fed.  Cas.  No.  8,581. 

Cal.— Taft  V.  Presidio  k  F.  R.  Co.  84  Cal. 
131,  11  L.R.A.  126,  38  Am.  St.  Rep.  166,  24 
Pac.  630. 

111.— Chicago  Edison  Co.  v.  Fay,  164  111. 
323,  46  N.  E.  634. 

Ind. — Vernon,  G.  k  R.  R.  Co.  v.  Washing- 
ton Twp.  48  Ind.  Anp.  309,  95  N.  E.  599. 
And  see  Citizens'  Nat.  Bank  v.  State. 

La. — Leurev  v.  Bank  of  Baton  Rouge,  131 
La.  30,  68  So'.  1022. 

Md. — Chew  v.  Bank  of  Baltimore,  14  Md. 
299. 

Mass. — Sewall  v.  Boston  Water  Power 
Co.  4  Allen,  277,  81  Am.  Dec.  701;  Loring 
V.  Salisbury  Mills,  126  Mass.  138. 

Mo. — Withers  v.  Lafayette  County  Bank, 
67  Mo.  App.  115. 

N.  Y.— -Cushman  v.  Thayer  Mfg.  Jewelry 
Co.  76  N.  Y.  366,  32  Am.  Rep.  315;  Bris- 
bane V.  Delaware,  L.  k  W.  R.  Co.  94  N.  Y. 
204,  to  the  same  effect  see  Strange  v.  Hous- 
ton k  T.  C.  R.  Co.  53  Tex.  162;  Hawes  v. 
Gas  Consumers'  Ben.  Co.  9  N.  Y.  Supp.  490, 
same  case  subsequent  appeal,  36  X.  Y.  8. 
R.  48,  12  N.  Y.  Supp.  924;  Sims  v.  Bonner, 
28  Jones  k  S.  70,  16  N.  Y.  Supp.  801. 

Ohio — Cleveland  &  M.  R.  Co.  v.  Robbins, 
35  Ohio  St.  483. 

Pa. — Fearon  v.  Creely,  2  W.  X.  C.  363. 

Tex.— Baker  v.  Wasson,  63  Tex.  150; 
Strange  v.  Houston  k  T.  C.  R.  Co.  53  Tex. 
162. 

Utah — ^Rasmussen  v.  Sevier  Vallev  Canal 
Co.  —  Utah,  — ,  121  Pac.  741. 

Eng. — Barton  v.  London  k  N.  W.  R.  Co. 
L.  R.  24,  Q.  B.  Div.  77,  69  L.  J.  Q.  B.  N.  R. 
33,  62  L.  T.  N.  S.  164,  38  Week.  Rep.  197. 

This  doctrine  is  based  upon  the  theory 
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demanded  and  an  imperative  duty  by  the 
respondent.  The  writ  cannot  be  employed 
to  adjudicate  and  establish  a  right,  or  de- 
fine and  impose  a  duty,  but  only  to  enforce 
an  existing  legal  right  and  the  performance 
of  a  duty  specifically  enjoined. 

State  ex  rel.  Hunter  v.  Winterrowd,  174 
Ind.  599,  92  N.  E.  660;  Windfall  City  v. 
State,  174  Ind.  311,  92  N.  E.  57. 

Mandamus  cannot  be  invoked  unless  the 
relatrix  not  only  shows  a  clear  legal  right 
to  compel  performance  of  the  specific  duty 
demanded,  and  has  no  other  available  and 
adequate  remedy,  but  that,  under  the  law, 
it  is  the  defendant's  imperative  duty  to  do 
the  act  or  acts  demanded. 

Auburn  v.  State,  170  Ind.  511,  83  N.  E. 
997,  84  N.  E.  990. 


Mandate  will  not  lie  for  the  purpose  of 
compelling  the  transfer  to  a  purchaser  of 
shares  of  capital  stock  upon  the  books  of 
an  incorporated  company,  or  to  compel  a 
company  to  issue  certificates  of  stock. 

High,  Extr.  Legal  Rem.  §  313;  Shipley  v. 
Mechanics'  Bank,  10  Johns,  484;  Kimball 
V.  Union  Water  Co.  44  Cal.  173,  13  Am. 
Rep.  167. 

A  writ  of  mandate  can  be  obeyed  only 
by  the  officers  of  the  bank;  and  as  the  writ 
is  not  directed  to  any  officer  or  officers  of 
the  bank,  it  is  ineffective  for  any  purpose. 

State  ex  rel.  Morgan  v.  Real  Estate  Bidg. 
&  L.  Asso.  161  Ind.  502,  61  N.  E.  1061; 
Helm  V.  Swiggett,  12  Ind.  194.  . 

If  the  relatrix  is  to  be  recognized  as  a 
shareholder  through  a  writ  of  mandate,  the 


that  where  the  capital  stock  of  the  corpo- 
ration is  transferable  only  upon  its  books, 
the  corporation  is  the  custodian  of  the 
shares  therein,  and  being  vested  with  the 
power  and  charged  with  the  duty  to  pro- 
tect the  interests  of  the  share  holders,  it 
will  be  required  to  repair  any  injury  they 
may  sustain  by  reason  of  its  failure  in 
these  regards.  Leurey  v.  Bank  of  Baton 
Rouge,  131  La.  30,  58  So.  1022. 

As  stated  in  another  case:  "The  officers 
of  the  company  are  the  custodians  of  its 
stodc  books,  and  it  is  their  duty  to  see  that 
all  transfers  of  shares  are  properly  made, 
either  by  the  stockholders  themselves  or 
persons  having  authority  from  «them.  If 
upon  the  presentation  of  a  certificate  for 
transfer  they  are  at  all  doubtful  of  the 
identity  of  the  party  offering  it  with  its 
owner,  or  if  not  satisfied  of  the  genuine- 
ness  of  a  power  of  attorney  produced,  they 
can  require  the  identity  of  the  party  in  the 
one  case,  and  the  genuineness  of  the  docu- 
ment in  the  other,  to  be  satisfactorily  es- 
tablished before  allowing  the  transfer  to 
be  made.  In  either  case  they  must  act 
upon  their  own  responsibility.  In  many 
instances  they  may  be  misled  without  any 
fault  of  their  own,  just  as  the  most  careful 
person  may  sometimes  be  induced  to  pur- 
chase property  from  one  who  has  no  title, 
and  who  may  perhaps  have  acquired  its  pos- 
session by  force  or  larceny.  Neither  the 
absence  of  blame  on  the  part  of  the  officers 
of  the  company  in  allowing  an  unauthorized 
transfer  of  stock,  nor  the  good  faith  of  the 
purchaser  of  stolen  property,  will  avail  as 
an  answer  to  the  demand  of  the  true  own- 
er. The  great  principle  that  no  one  can  be 
deprived  of  his  property  without  his  as- 
sent, except  by  the  processes  of  the  law,  re- 
quires, in  the  cases  mentioned,  that  the 
property  wrongfully  transferred  or  stolen 
should  be  restored'  to  its  rij^htful  owner. 
The  maintenance  of  that  principle  is  essen- 
tial to  the  peace  and  safety  of  society;  and 
the  insecurity  which  would  follow  any  de- 
parture from  it  would  cause  far  greater  in- 
jury than  any  which  can  fall,  in  cases  of 
unlawful  appropriation  of  property,  upon 
tlioso  who  have  been  misled  and  defraud- 
45  L.R.A.(N.S.) 


ed."  Western  U.  Teleg.  Co.  v.  Davenport, 
97  U.  S.  369,  24  L.  ed.  1047. 

A  corporation  is  bound  to  use  reasonable 
diligence  to  ascertain  whether  or  not  a 
transfer  of  stock  requested  is  duly  author- 
ized by  the  former  owner,  to  make  transfers 
that  are  authorized,  and  prevent  those  that 
are  unauthorized.  For  every  breach  of  this 
obligation  it  is  legally  liable  to  the  parties 
injured  for  the  damage  thereby  infiicted. 
Geyser-Marion  Gold  Min.  Co.  v.  Stark,  53 
L.R.A.  684,  45  C.  C.  A.  467,  106  Fed.  558, 
21  Mor.  Min.  Rep.  220. 

In  allowing  stock  to  be  transferred  to 
other  parties  while  certificates  are  outstand- 
ing in  the  hands  of  bona  fide  holders,  a  bank 
is  guilty  of  a  breach  of  corporate  duty 
rendering  it  liable  for  the  injuries  occa- 
sioned such  holders,  although  the  latter 
have  not  registered  their  transfers.  First 
Nat.  Bank  v.  Lanier,  11  Wall.  369,  20  L. 
ed.  172. 

In  order,  however,  to  hold  a  corporation 
liable  for  a  wrongful  transfer  of  stock  upon 
its  books,  such  act  of  the  corporation  must 
be  the  proximate  cause  of  the  injury;  and 
if  the  title  to  the  shares  of  stock  passes 
upon  delivery  without  a  transfer  on  the 
books  of  the  corporation,  so  that  the  pass- 
ing of  the  possession  of  the  stock,  rather 
than  the  transfer  of  it  upon  the  books  of 
the  corporation,  is  the  cause  of  the  injury, 
the  corporation  is  not  liable.  Smith  v. 
Nashville  &  B.  R.  Co.  91  Tenn.  226,  18  S. 
W.  546. 

JJ.  Application  of  rule, 

a.  Where  otvner*8  name  is  forged^, 

The  doctrine  as  to  the  liability  of  the 
corporation  wrongfully  entering  in  its  books 
a  transfer  of  stock  applies  where  the  trans- 
fer is  made  in  reliance  upon  a  forged  cer- 
tificate, assignment,  or  power  of  attorney; 
since  a  forgery  can  confer  no  power  and 
transfer  no  rights.  Western  IT.  Teleg.  Co. 
V.  Davenport,  97  U.  S.  369,  24  L.  ed.  1047; 
Blaisdell  v.  Bohr,  68  Ga.  56;  Chicago-Edi- 
son Co.  V.  Fay,  164  111.  323,  45  X.  E.  534; 
Brown  v.  Howard  F.  Ins.  Co.  42  Md.  384, 
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writ  should  certainly  be  directed  against 
some  officer  or  officers  of  the  bank  whose 
duty  it  is  to  do  the  act,  and  who  have  the 
power  to  act. 

State  ex  rel.  Good  v.  John,  170  Ind.  233, 
84  N.  E.  1. 

Parties  dealing  with  an  agent  have  the 
right  to  presume  that  the  agency  is  general, 
and  not  a  limited  one,  and  the  presumption 
is  that  one  known  to  be  the  agent  of  an- 
other is  acting  within  the  scope  of  his 
authority. 

Trainer  v.  Morrison,  78  Me.  160,  57  Am. 
Rep.  790,  3  Atl.  185;  Leo  Austrian  &,  Co. 
V.  Springer,  94  Mich.  343,  34  Am.  St.  Rep. 
350,  54  N.  W.  50;  Huntley  v.  Mathias,  90 
N.  C.  101,  47  Am.  Rep.  516. 


While  it  is  the  general  rule  that  an  agent 
acting  beyond  the  scope  of  his  authority 
cannot  bind  his  principal,  yet,  as  to  third 
persons  affected  by  the  agent's  acts,  in  de- 
termining whether  the  particular  act  mraa 
within  the  agent's  authority,  it  is  the  ap- 
parent scope  of  his  authority,  and  not  his 
actual  instructions,  that  must  govern. 

Griswold  v.  Gebbie,  126  Pa.  353,  12  Am. 
St.  Rep.  878,  17  Atl.  673;  Over  v.  Schiff- 
ling,  102  Ind.  191,  26  N.  E.  91;  WachU-r 
V.  Phoenix  Assur.  Go.  132  Pa.  428,  19  Am. 
St.  Rep.  600,  19  Atl.  289;  Bryant  v.  Moore, 
26  Me.  84,  45  Am.  Dec.  96;  Towle  v. 
Leavitt,  23  N.  H.  360,  55  Am.  Dec.  195; 
Carmichael  v.  Buck,  10  Rich.  L.  332,  70 
Am.  Dec.  226;  Mechem,  Agency,  §  283; 
Webster  v.  Wray,  17  Neb.  579,  24  N.  W. 


20  Am.  Rep.  90;  Hambleton  v.  Central  Ohio 
R.  Co.  44  Md.  651 ;  Pratt  v.  Taunton  Cop- 
per Mfg.  Co.  123  Mass.  110,  25  Am.  Rep. 
37,  13  Mor.  Min.  Rep.  590;  Pratt  v.  Boston 
&  A.  R.  Co.  126  Mass.  443;  Withers  v.  La- 
Fayette  County  Bank,  67  Mo.  App.  115; 
Pollock  V.  Nat.  Bank,  7  N.  Y.  274,  57  Am. 
Doc.  620;  American  Teleg.  &  Cable  Co.  v. 
Dav,  20  Jones  &  S.  128 ;  Ashby  v.  Blackwell, 

1  Ambl.  503,  2  Eden,  299;  Midland  R.  Co. 
V.  Tlavlor,  8  H.  L.  Cas.  751,  8  Jur.  N.  S. 
417,  31  L.  J.  Ch.  N.  S.  336,  6  L.  T.  N.  S. 
73,  10  Week.  Rep.  382;  Sloman  v.  Bank  of 
England,  9  Jur.  243,  14  Sim.  475,  '14  L.  J. 
Ch.  N.  S.  226;   Hildyard  v.  South  Sea  Co. 

2  P.  Wms.  76. 

A  corporation  is  also  liable  for  trans- 
ferring stock  upon  its  books  in  reliance  upon 
an  altered  assignment.  Sewall  v.  Boston 
Water  Power  Co.  4  Allen,  277,  81  Am.  Dec. 
701. 

b.  Where  transfer  is  at  the  request  of 

a  trustee. 

It  is  also  liable  to  the  cestui  que  trust 
for  wrongfully  transferring  the  stock  of 
such  person  at  the  request  of  the  trus- 
tee; and  to  hold  the  corporation  respon- 
sible it  is  not  necessary  that  the  stock 
should  stand  in  the  name  of  the  cestui  que 
trust.  It  is  sufficient  that  the  stock  stands 
in  the  name  of  the  trustee  as  such,  if  the 
corporation  fails  to  exercise  reasonable  dili- 
gence in  ascertaining  the  authority  of  the 
trustee  to  transfer  the  stock.  Lowry  v. 
Commercial  k  F.  Bank,  Taney,  310,  Fed. 
Cas.  No.  8,581 ;  Geyser-Marion  Gold  Min. 
Co.  V.  Stark,  53  L.R.A.  684,  45  C.  C.  A.  467, 
106  Fed.  658,  21  Mor.  Min.  Rep.  220;  Ver- 
non, G.  &  R.  R.  Co.  V.  Washington  Twp. 
48  Ind.  App.  309,  95  N.  E.  599;  Farmers'  & 
M.  Bank  v.  Wayman,  5  Gill,  336;  Stewart 
V.  Firemen's  Ins.  Co.  53  Md.  664;  Magwood 
V.  Southwestern  R.  Bank,  5  S.  C.  379;  Caul- 
kins  y.  Memphis  Gaslight  Co.  85  Tenn.  683, 
4  Am.  St.  Rep.  786,  4  S.  W.  287. 

This  doctrine  is  based  upon  the  theory 
that  where  a  corporation  accepts  unauthor- 
ized assignments  of  stock  standing  in  the 
assignor's  name  as  trustee,  cancels  the  cer- 
45  L.R.A.(NJ8.) 


tificates,  and  issues  new  certificates  there- 
for which  declare  the  purchaser  to  be  the 
owner  thereof,  and  records  the  ownership 
upon  its  corporate  books  in  the  purchaser, 
the  trust  stock  is  thereby  disposed  of  and 
the  cestui  que  trust  is  deprived  of  all  legal 
and  equitable  rights  therein,  and  the  corpo- 
ration is  liable  to  him  for  this  loss.  Geyser- 
Marion  Gold  Min.  Co.  v.  SUrk,  53  L.R.A. 
684,  45  C.  C.  A.  457,  106  Fed.  658,  21  Mor. 
Min.  Rep.  220. 

And  a  corporation  is  liable  for  trans- 
ferring upon  its  books  stock  standing  in 
the  name  of  the  trustee,  although  in  mak- 
ing the  transfer  it  did  not  act  in  collusion 
with  hinu  Loring  v.  Salisbury  Mills,  125 
Mass.  138. 

And  a  bank  is  liable  for  transferring 
upon  its  books  stock  which  to  its  knowl- 
edge is  held  in  trust,  where  it  makes  the 
transfer  at  the  instance  of  some  person  oth- 
er than  the  trustee.  Farmers'  L  M.  Bank 
V.  Wayman,  5  Gill.  336. 

The  mere  fact  that  stock  stands  in  the 
corporation's  books  in  the  name  of  a  per- 
son as  trustee  imposes  upon  the  corpora- 
tion the  duty  to  exercise  reasonable  dili- 
gence to  ascertain  whether  or  not  the  trus- 
tee is  authorized  to  transfer  the  stock  to 
another  before  it  makes  such  transfer  upon 
its  books.  The  term  "trustee"  is  sufficient 
notice  to  put  the  corporation  upon  inquiry, 
and  hence  is  notice  of  all  the  facts  which 
a  diligent  investigation  would  develop,  or 
is  evidence  from  which  knowledge  of  those 
facts  may  be  inferred  and  found.  Gey- 
ser-Marion Gold  Min.  Co.  v.  Stark,  supra. 

As  said  in  the  foregoing  case,  "the  word 
'trustee'  means  something.  It  is  a  warn- 
ing and  declaration  to  everyone  who  reads 
it  (1)  that  the  person  so  named  is  not 
the  owner  of  the  property  to  which  it  re- 
lates; (2)  that  he  holds  ft  for  the  use  and 
benefit  of  another;  (3)  that  he  has  no  right 
or  power  to  sell  or  dispose  of  it  without 
the  assent  of  his  cestui  que  trust.  It  de- 
nies the  equitable  wonership  and  beneficial 
interest  of  the  party  to  whom  it  is  applied, 
and  asserts  that  he  holds  it  in  a  represent- 
ative capacity.  It  signifies  the  opposite 
of  the  word  'owner,'  and  means  that,  while 
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207;  Law  v.  Stdces,  32  N.  J.  L.  249,  90 
Am.  Dec.  655. 

An  owner  is  bound  by  a  sale  of  his  prop- 
erty by  another,  where  the  purchaser  was 
justified  in  believing  the  seller  was  au- 
thorized to  sell,  and  the  owner  knowingly 
placed  the  seller  in  a  position  to  assume 
the  apparent  authority. 

Heath  v.  Stoddard,  91  Me.  499,  40  Atl. 
547. 

An  agent  with  ostensible  authority  may 
bind  a  principal,  and  the  agent  has  such 
authority  when  the  principal  intentionally, 
or  by  want  of  ordinary  care,  allows  a 
third  person  to  believe  that  the  agent  is 
representing  him. 

1  ParsosB,  Contr.  §  54;  Kasson  v.  Nolt- 


the  party  called  'trustee'  has  the  naked 
legal  title,  he  has  no  beneficial  right,  title, 
or  interest  in  the  property.  .  .  .  Not 
only  this,  but  the  term  'trustee'  is  a  term 
of  administration,  and  not  of  sale.  A  trus- 
tee ordinarily  holds  the  property  intrusted 
to  his  charge  to  collect  the  rents,  issues, 
dividends,  or  profits  thereof,  and  to  apply 
them  to  some  specified  use.  Brokers,  ad- 
ministrators, ana  executors  frequently  have 
the  power  to  dispose  of  the  property  in- 
trusted to  their  charge.  Trustees  common- 
ly have  no  such  power,  hence  the  legal  pre- 
sumption is  that  a  trustee  has  no  power 
to  sell  or  convey  the  property  which  he 
holds  in  his  fiduciary  capacity,  and  the  fact 
that  he  holds  it  as  trustee  is  a  warning  and 
a  declaration  to  all  the  world  that  ne  is 
without  the  power  of  disposition,  unless 
that  power  is  specifically  given  by  the  in- 
strument creating  the  trust,  or  by  the  as- 
sent of  those  whom  he  represents.  The  legal 
presumption  is  that  a  trustee  has  no  pow- 
er of  sale." 

The  fact  that  it  is  the  established  custom 
among  brokers  of  a  locality  to  carry  in 
their  names  as  trustees  the  stock  of  third 
parties,  and  to  assign  and  transfer  it  with- 
out the  consent  of  their  cestui  que  trust, 
there  being  no  evidence  that  the  custom  was 
known  to  the  beneficiary,  who  does  not  re- 
side in  that  locality,  does  not  relieve  the 
corporation  from  liability  for  making  a 
transfer  of  stock  on  its  books,  running  to 
a  person  as  trustee,  where  such  trustee  is 
not  authorized  to  make  such  transfer,  and 
the  corporation  makes  no  inquiry  as  to  his 
authority.     Ibid. 

o.  Where  at  request  of  agent. 

And  a  corporation  is  also  liable  for  the 
unauthorized  transfer  of  stock  on  its  books 
upon  the  request  of  an  agent  of  the  owner, 
wno  is  not  authorized  to  have  the  transfer 
made,  and  procures  same  for  the  pur- 
pose of  misappropriating  the  new  certifi- 
cates or  shares,  and  the  shares  are  thereby 
lost  to  the  principal.  St.  Homes  v.  Levee 
Steam  Cotton  Press  Co.  127  U.  S.  614,  32 
L.  ed.  289,  8  Sup.  Ct.  Rep.  1335;  Quay  v. 
45  L.R.A.(N.S.) 
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ate  written  instrument  without  the  de- 
livery of  any  certificate. 

Grymes  v.  Hone,  40  N.  Y.  17,  10  Am. 
Rep/dl3;  Smith  v.  Savin,  141  N.  Y.  316, 
36  N.  E.  338. 

Ownership,  simply,  of  a  certificate  of 
stock  in  a  bank,  does  not  constitute  the 
owner  a  stockholder;  it  requires  a  trans- 
fer of  the  stock  to  him  upon  the  books 
of  the  bank. 

Helm  V.  Swiggett,  12  Ind.  194;  Cole- 
man V.  Spencer,  5  Blackf.  197. 

It  is  not  essential  to  the  ownership  of 
stock  in  a  corporation  that  certificates  of 
Htock  shall  issue.  The  registry  of  the 
stockholder's  name  upon  the  stock  book 
of  the  company  gives  him  his  title. 

New  Albany  &  S.  R.  Co.  v.  McCormick, 


10  Ind.  409,  71  Am.  Dec.  337;  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  94,  8  Am. 
Dec.  128;  Burr  v.  Wilcox,  22  N.  Y.  551; 
Cincinnati,  U.  &  Ft.  W.  R.  Co.  v.  Pearce, 
28   Ind.   502. 

Subscription  to  stock,  or  payment  in 
full,  and  entry  of  his  name  on  the  books 
as  a  stockholder,  makes  the  subscriber  a 
shareholder  without  taking  out  a  certifi- 
cate. 

Pacific  Nat.  Bank  v.  Eaton,  141  U.  S. 
227,  36  L.  cd.  702,  11  Sup.  Ct.  Rep.  9&4: 
Thayer  v.  Butler,  141  U.  S.  234,  35  L.  ed. 
711,  11  Sup.  Ct.  Rep.  987;  Butler  v.  Eaton, 
141  U.  S.  240,  35  L.  ed.  713,  11  Sup.  Ct 
Rep.  985. 

A  certificate  of  stock  gives  a  party  no 
rights  that  he  would  not  have  without  it. 


Wooten  V.  Wilmington  A  W.  R.  Co.  128  N. 
C.  119,  56  L.R.A.  616,  38  S.  E.  298. 

A  corporation  is  also  liable  to  legatees 
for  transferring  stock  of  their  testator  upon 
its  books  at  the  instance  of  the  executor, 
where  at  the  time  it  had  reasonable  ground 
for  believing  that  the  former  intended  to 
misapply  the  money,  or  where,  in  the  very 
transaction,  he  was  applying  it  to  his  own 
use.  Lowry  v.  Commercial  &  F.  Bank, 
Taney,  310,  Fed.  Cas.  No.  8,581. 

e.  Where  at  request  of  guardian. 

And  it  is  also  liable  to  the  ward  for  mak- 
ing an  unauthorized  transfer  of  stock  which 
it  knows  to  belong  to  the  ward,  where  it 
makes  a  transfer  at  the  request  of  the  guar- 
dian. Stewart  v.  Firemen's  Ins.  Co.  53  Md. 
084;  Marbury  v.  Ehlen,  72  Md.  206,  20  Am. 
St.  Rep.  467,  19  Atl.  698;  Webb  v.  Granite- 
ville  Mfg.  Co.  11  S.  0.  396,  32  Am.  Rep. 
479;  Kerapner  v.  Wallis,  2  Tex.  App.  Civ. 
Cas.  (Willson)  587. 

/.  Liability    to    aBslgnee    of   atock, 

(As  affected  by  laches  of  assignee  in  fail- 
ing to  have  stock  transferred  on  books  of 
corporation,  see  note  to  Shaw  v.  Goebel 
Brewing  Co.  post,  1090). 

A  corporation  is  liable  to  an  assignee  of 
shares  of  its  stock  who  never  registered  the 
transfer  thereof,  where  the  by-laws  of  the 
corporation  require  the  surrender  of  the 
original  certificates  in  order  to  secure  the 
transfer  of  stock  on  its  books,  and  such 
certificates  were  not  surrendered,  although 
the  corporation,  upon  the  supposition  that 
the  original  certificate  had  been  lost,  issued 
a  new  certificate  to  a  third  person.  Under 
such  circumstances,  however,  the  corpora- 
tion is  not  liable  for  dividends  paid  prior 
to  notice  of  the  assignment.  Cleveland  & 
M.  R.  Co.  V.  Robbins,  35  Ohio  St.  483. 

Where  a  bank,  with  knowledge  of  a  prior 
assignment  of  shares  of  stock,  transferred 
upon  its  books  a  subsequent  assignment 
thereof  by  the  original  holder  to  a  third 
person,  the  prior  assignoe  in  equity  may 
compel  the  bank  either  to  issue  to  him  cer- 
tificates in  lieu  of  those  transferred,  or  pay 
45  L.R.A.(N.S.) 


the  value  thereof.  Cushman  v.  Thaver  Mfg. 
Jewelry  Co.  76  N.  Y.  365,  32  Am.  Rep.  315. 
And  for  a  similar  rule  as  to  other  corpora- 
tions, see  Brisbane  v.  Delaware,  L.  &.  W.  R. 
Co.  94  N.  Y.  204 ;  Strange  v.  Houston  A  T. 
C.  R,  Co.  53  Tex.  162. 

A  corporation  is  liable  for  colluding  with 
a  third  person  to  levy  upon  the  stock  there- 
tofore assigned,  to  its  knowledge,  and  sell- 
ing same  as  the  stock  of  the  original  hold- 
er, although  the  assignee  has  not  recorded 
his  transfer.  Sims  v.  Bonner,  28  Jones  & 
S.  70,  16  N.  Y.  Supp.  801. 

g.  Miscellaneous  cases. 

A  corporation  is  liable  to  the  true  own- 
er of  stock  where  it  makes  a  transfer  there 
of  in  its  books,  in  reliance  upon  a  power  of 
attorney  fraudulently  used  after  the  death 
of  the  owner.  Fearon  v.  Creelv,  2  W.  N. 
C.  363. 

A  corporation  is  also  liable  for  transfer- 
ring on  its  books  shares  of  stock  where  it 
bases  its  right  in  this  regard  upon  a  sale 
of  the  stock  for  nonpayment  of  an  invalid 
assessment.  Raisch  v.  M.  T.  &  K.  Oil  Co. 
7  Cal.  App.  667,  95  Pac.  662. 

The  transfer  of  stock  belonging  to  an  in- 
fant, upon  a  request  of  the  father,  in  whose 
name  tne  stock  stands,  where  the  corpora- 
tion has  knowledge  of  the  rights  of  the  in- 
fant, renders  it  liable  to  the  latter.  Len- 
rey  v.  Bank  of  Baton  Rouge,  131  La.  30, 
58  So.  1022. 

A  transfer  by  a  bank  on  its  books  of 
stock  standing  in  the  name  of  a  lunatic, 
although  at  the  request  of  the  latter,  may 
be  avoided  at  his  instance,  and  the  bank 
will  be  required  to  account  for  any  divi- 
dends paid  the  transferee.  Chew  v.  Bank 
of  Baltimore,  14  Md.  299. 

III.  Remedy  of  injured  party. 

a,  Equitahle  action. 

Where  shares  of  stock  have  been  wrong- 
fully or  negligently  transferred  by  a  cor- 
poration, there  is  without  doubt  a  remedy 
at  law  in  behalf  of  the  true  owner.  He 
may  also  resort  to  equity  to  compel  the  cor- 
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The  certificate  of  stock  is  only  evidence 
of  ownership. 

Hartsville  University  v.  Hamilton,  34 
Ind.  506;  Beaver  v.  Hartsville  University, 
34  Ind.  245. 

Where  a  bank  issues  stock  in  excess  of 
its  authorized  capital,  or  issues  stock  pur- 
porting to  be  part  of  the  increased  capital, 
which  had  not  been  authorized  by  the  ap- 
proval of  the  Comptroller  of  the  Currency, 
such  acts  on  the  part  of  the  bank  are  tUira 
vires  and  the  issue  of  such  stock  is  void. 

Wallace  v.  Hood,  89  Fed.  11. 

It  is  impossible  for  the  appellant  to  pur- 
chase any  stock  from  a  shareholder  and 
transfer  the  same  to  the  relatrix. 

First  Nat.  Bank*v.  Lanier,  11  Wall.  374, 


20  L.  ed.  172;  Bullard  v.  National  Eagle 
Bank,  18  Wall.  589,  21  L.  ed.  923. 

Messrs.  Funkliouscr  &  Fankboaser, 
for  appellee: 

Where  the  corporation  knows  that  the 
vendor  is  selling  as  the  agent  of  the  stock- 
holder, who  has  given  the  agent  certifi- 
cates indorsed  in  blank,  it  must  see  to  it 
that  the  agent  has  full  power  to  sell  the 
stock,  and  is  liable  for  allowing  registry 
where  the  agent  has  no  such  power. 

2  Cook,  Corp.  5th  ed.  796,  §  351;  Wood- 
house  V.  Crescent  Mut.  Ins.  Co.  35  La. 
Ann.  238;  Reynolds  v.  Touzalin  Improv. 
Co.  62  Neb.  236,  87  N.  W.  24. 

A  much  stricter  rule  prevails  where  the 
ag^nt  has  not  been  intrusted  with  the  cer- 
tificate of  stock.     A  corporation  is  respon- 


poration  to  set  aside  the  transfer  and  re- 
store him  to  his  rights  as  stockholder.  Ver- 
non, G.  &  R.  R.  Co.  V.  Washington  Twp. 
48  Ind.  App.  309,  95  N.  E.  599.  And  as  to 
the  right  to  mandamus  to  secure  similar  re- 
lief, see  CmzEKs'  Nat.  Bank  v.  State. 

A  corporation  transferring  upon  its  books 
stock  held  by  an  executor,  trustee,  or  guar- 
dian in  his  fiduciary  capacity,  with  knowl- 
edge that  the  transfer  is  for  a  purpose 
other  than  the  trust,  will  be  held  in  equity 
as  a  constructive  trustee  of  the  stock,  and 
as  such  will  be  required  to  make  it  good 
to  the  cestui  que  trust,  Stewart  v.  Fire- 
men's Ins.  Co.  53  Md.  564;  Marbury  v.  Eh- 
len,  72  Md.  206,  20  Am.  St.  Rep.  467,  19 
Atl.  648. 

The  owner  of  shares  of  stock  may  main- 
tain a  bill  in  equity  to  compel  a  corpora- 
tion to  issue  a  new  certificate  to  her  for 
her  shares,  and  to  pay  her  the  dividends 
thereon,  where  it  has  transferred  the  shares 
upon  its  books  to  a  third  person,  in  reli- 
ance upon  a  forged  certificate.  Pratt  v. 
Taunton  Copper  Mfg.  Co.  123  Mass.  110,  25 
Am.  Rep.  37,  13  Mor.  Min.  Rep.  690. 

The  true  owner  of  stock  whose  signature 
to  an  assignment  thereof  has  been  forged 
may  in  equity  compel  the  corporation  to 
issue  to  him  a  new  certificate.  Chicago-Ed- 
ison Co.  V.  Fay,  164  111.  323,  45  N.  E.  534. 

An  action  may  be  maintained  against  a 
corporation  wrongfully  transferring  stock 
upon  its  books  by  the  true  owner  to  be  rec- 
ognized as  such,  and  to  cancel  the  certifi- 
cate issued  without  authority,  and  have 
the  transfer  declared  void,  and  dividends 
accounted  for.  St.  Romes  v.  Levee  Steam 
Cotton  Press  Co.  127  U.  S.  614,  32  L.  ed. 
289.  8  Sup.  Ct.  Rep.  1335. 

The  legatee  of  dividends  from  stock  in  a 
bank  which  has  been  wrongfully  transferred 
by  the  bank  upon  its  books  at  the  instance 
of  the  executor  may  recover  such  dividends 
from  the  bank  in  a  proceeding  to  that  end 
in  equitv.  Lowry  v.  CJommercial  &  F.  Bank, 
Taney,  310,  Fed.  Cas.  No.  8,583. 

h.  Action  at  law. 

For  wrongful  transfer  of  his  stock  upon 
45  L.R.A.(N.S.) 


the  books  of  a  corporation  the  injured  own- 
er has  a  remedy  at  law,  Vernon,  G.  &.  R.  R. 
Co.  V.  Washington  Twp.  48  Ind.  App.  309, 
95  N.  £.  599. '  He  may  recover  damages 
from  the  corporation  for  its  refusal  to  trans- 
fer his  stock  in  its  books  when  such  refusal 
is  based  upon  the  fact  that  the  corporation 
lias  previously  transferred  his  stock  with- 
out his  consent  (Telford  &.  F.  Turnp.  Co. 
V.  Gerhab,  9  Sadler  [Pa.]  650,  13  Atl.  90), 
or  he  may  sue  the  corporation  for  the  value 
of  the  stock  (Woodhouse  v.  Crescent  Mut. 
Ins.  Co.  35  La.  Ann.  238). 

Where  a  corporation,  without  authority 
from  the  true  owner,  transfers  his  shares  of 
stock  to  another,  it  is  liable  in  an  action 
of  trover  for  a  conversion  of  the  stock,  and 
good  faith  on  its  part  is  no  defense  to  the 
action.  Rasmussen  r.  Sevier  Valley  Canal 
Co.  —  Utah,  — ,  121  Pac.  741. 

Where  the  officers  of  a  bank  forged  the 
name  of  the  owner  of  stock  to  a  certificate 
thereof,  the  bank  is  liable  in  trover  for  a 
conversion  of  stock,  or  it  may  be  required 
to  issue  new  certificates  in  lieu  of  those 
forged.  Withers  v.  LaFayette  County  Bank, 
67  Mo.  App.  115. 

A  principal  whose  stock  has  been  wrong- 
fully transferred  on  the  books  of  the  cor- 
poration at  the  request  of  his  agent  may 
maintain  trover  against  the  corporation  for 
the  unlawful  conversion  of  the  stock.  Quay 
V.  Presidio  &  F.  R.  Co.  82  Cal.  1,  22  Pac. 
925. 

It  has  been  held  that  where  the  pur- 
chaser of  stock  did  not  have  his  transfer 
entered  upon  the  books  of  the  company,  and 
the  same  was  subsequently  levied  upon  by 
creditors  of  the  assignor,  the  right  of  the 
assignee  is  not  thereby  afi'ected,  and  where 
the  corporation,  upon  his  request,  refused  to 
transfer  his  stock  upon  its  books,  and  made 
an  entry  in  the  books  that  it  belonged  to 
the  purchaser  upon  the  execution  sale,  the 
assignee  is  entitled  to  recover  damages  from 
the  company  for  its  refusal  to  transfer  the 
stock,  but  he  is  not  entitled  to  recover  in 
trover  for  the  conversion  of  the  stock.  Tel- 
ford &  F.  Turnp.  Co.  v.  Gerhab,  9  Sadler 
(Pa.)  650,  13  Atl.  90. 
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Bible  for  the  wrongful  transfer  of  stock  on 
its  books,  and  if  it  permits  such  a  trans- 
fer to  be  made,  it  amounts  to  conversion. 

Moores  v.  Citizens'  Nat.  Bank,  111  U. 
8.  166,  28  L.  ed.  380;  First  Nat.  Bank  v. 
Lanier,  11  Wall.  377,  20  L.  ed.  174;  West- 
ern U.  Teleg.  Co.  v.  Davenport,  97  U.  S. 
369,  24  L.  ed.  1047. 

If  a  corporation  permits  a  registry  or 
transfer  of  stock,  and  issues  a  new  certifi- 
cate to  the  transferee  without  requiring 
a  surrender  of  the  old  certificate,  it  as- 
sumes a  dangerous  position,  and  one  which 
it  is  not  obligated  to  assume.  It  is  neg- 
ligence and  a  breach  of  duty  on  the  part 
of  the  corporation  to  allow  a  registry  with- 
out the  surrender  of  the  old  certificate. 

2  Cook,  Corp.  5th  ed.  §  402. 

Okley    Kellogg    did    certain    things    as 


agent  for  the  relatrix.  It  would  not  follow 
that  the  exercise  of  such  author  it  v  created 
an  agency  to  assign  and  transfer  stock  in 
a  bank. 

Smith  y.  Kidd,  68  N.  Y.  130,  23  Am. 
Rep.  167;  Cooley  y.  Willard,  34  111.  68, 
85  Am.  Dec.  296. 

Authority  to  collect  rents,  notes,  divi- 
dends,  and  to  deposit  the  same  in  bank, 
would  not  create  an  agency  with  authority 
to  sell  and  transfer  shares  of  stock  in  a 
national  bank.  A  principal's  liability  de- 
pends upon  whether  or  not  the  act  of  his 
agent  was  done  in  the  exercise  and  isritliin 
the  limitations  of  the  powers  delegated. 

Mechanics'  Bank  v.  Bank  of  Columbia^ 
5  Wheat.  326,  5  L.  ed.  toO. 

A  person  dealing  with  a   special   agent 


IF.  Nature  of  relief. 

Where,  by  the  terms  of  €he  original  cer- 
tificate of  stock,  it  is  only  transferable  upon 
the  books  of  the  corporation  upon  the  pro- 
duction of  the  certificate,  if  the  corporation 
transfers  the  stock  upon  its  books  with- 
out requiring  the  production  of  the  certifi- 
cate, it  is  liable  to  an  assignee  of  the  stock, 
and  may  be  compelled  to  transfer  same  to 
him  upon  its  books,  although  he  has  not 
had  the  transfer  entered  in  the  books  of  the 
corporation.  Brisbane  v.  Delaware,  L.  & 
W.  R.  Co.  94  N.  Y.  204.  To  the  same  effect, 
see  Strange  v.  Houston  k  T.  C.  R.  Co.  53 
Tex.  162.  Or  the  corporation  may  be  com- 
pelled to  pay  the  value  of  the  shares  un- 
lawfully transferred.  Cushman  v.  Thay- 
er Mfg.  Jewelry  Co.  76  N.  Y.  366,  32  Am. 
Rep.  321. 

The  owner  of  shares  of  stock  which  have 
been  wrongfully  transferred  on  the  books 
of  the  corporation,  in  reliance  upon  a  forged 
power  of  attorney,  may  have  the  shares  re- 
placed on  the  books  of  the  corporation  and 
proper  certificates  issued  to  nim,  and  he 
may  also  recover  dividends  which  accrued 
after  the  unauthorized  transfer,  or  alterna- 
tive jud^ent  for  the  value  of  the  shares 
and  dividends.  Western  U.  Teleg.  Co.  v. 
Davenport,  97  U.  S.  369,  24  L.  ed.  1047; 
St.  Romes  v.  Levee  Steam  Cotton  Press  Co. 
127  U.  S.  614,  32  L.  ed.  289,  8  Sup.  Ct.  Rep. 
1335.  To  same  effect  where  the  owner  of 
the  stock  was  a  lunatic,  and  it  was  trans- 
ferred by  the  corporation  at  his  request,  is 
Chew  V.  Bank  of  Baltimore,  14  Md.  299. 

In  Ashby  v.  Blackwell,  1  Ambl.  503,  2 
Eden,  299,  where  a  corporation  transferred 
stock  in  its  books,  relying  upon  a  forged 
letter  of  attorney,  at  the  suit  of  the  true 
owner  it  was  required  to  replace  the  stock 
in  the  name  of  the  latter,  and  account  for 
all  the  dividends  declared  subsequently  to 
the  unauthorized  transfer. 

But  where  an  assignee  of  stock  neglects 
to  have  the  stock  transferred  to  him  in  the 
books  of  the  corporation,  and  it  is  there- 
after transferred  to  another  by  the  orig- 
inal assignor,  he  cannot  hold  the  corporation 
45  L.R.A.(N.S.) 


liable  for  dividends  paid  either  the  original 
owner  or  the  subsequent  purchaser  witnoat 
notice  of  the  assignment.  Cleveland  A  M. 
R.  Co.  y.  Robbins,  35  Ouio  St.  483;  Bris- 
bane V.  Delaware,  L.  &  W.  R.  Co.  94  N.  Y. 
204. 

The  owner  of  stock  may  have  an  inyalid 
sale  thereof  and  a  transfer  on  the  books  of 
the  corporation  set  aside,  and  be  restored 
to  his  rishts  as  a  stockholder.  Raisch  v. 
M.  T.  &  K.  Oil  Co.  7  Cal.  App.  667,  95  Fac 
662. 

A  transfer  of  stock  in  a  bank,  standing 
in  the  name  of  a  deceased  person  upon 
the  books  of  the  bank,  in  pursuance  of  an 
unauthorized  sale  by  the  executor,  renders 
the  bank  liable  to  the  cestui  que  trust  and 
the  transfer  may  be  set  aside  and  the  cor- 
poration be  compelled  to  issue  new  certifi- 
cates or  pay  the  value  of  the  stock.  Wejer 
V.  Second  Nat.  Bank,  57  Ind.  198;  Citizens' 
Street  R.  Co.  v.  Robbins,  128  Ind.  449,  32 
L.R.A.  498,  25  Am.  St.  Rep.  116,  26  N.  K. 
116. 

Where  a  corporation  permits  shares  to 
be  transferred  upon  its  books  without  the 
authority  of  the  owner,  it  may  be  compelled 
to  replace  them.  If  there  are  no  other 
shares  within  its  control,  it  must  respond 
in  damages.  Since  if  all  the  stock  of  a 
corporation  has  been  issued  and  is  outstand- 
ing beyond  the  corporation's  control,  no 
shares  can  be  awarded  the  plaintiff  in  such 
action,  and  hence  he  is  limited  to  his  claim 
for  damages.  Leurey  v.  Bank  of  Baton 
Rouge,  131  La.  30,  58  So.  1022. 

F.  ParHee, 

a.  Action  against  corporation^ 

If  a  corporation  has  by  negligence  can- 
celed stock  and  issued  certificates  therefor 
to  another  than  the  true  owner,  who  pur- 
chased it  from  one  not  authorized  to  sell 
it,  the  true  owner  is  not  bound  to  pursue 
the  purchaser,  but  he  may  directly  call  upon 
the  corporation  to  replace  the  stock  and 
account  for  any  dividends,  or  for  its  value. 
St.  Romes  v.  Levee  Steam  Cotton  Press  Cob 
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certificate.    That  on  the 


day  of  Jan- 


uary, 1910,  as  the  relatrix  waa  informed, 
the  capital  stock  of  the  defendant  bank 
had  become  impaired,  and  the  relatrix  was 
on  the  2l8t  day  of  January,  1910,  notified 
by  the  directors  of  the  defendant  bank 
that  the  capital  stock  had  been  impaired 
and  that  it  was  necessary  that  the  defi- 
ciency be  made  up  by  an  assessment  on  the 
shareholders  pro  rata  to  the  amount  of  the 
capital  stock  held  by  each  shareholder. 
That  the  proportion  of  said  assessment 
made  against  the  relatrix  on  account  of  her 
stock  amounted  to  $7,000.  That  a  meet- 
ing of  the  shareholders  of  the  defendant 
bank  would  on  the  2l8t  day  of  February, 
1010,  at  the  said  defendant.  Citizens'  Nat- 
ional Bank,  for  the  purpose  of  considering 
and  voting  on  the  question  of  paying  the 
assessment  within  three  months  from  the 
21  st  day  of  January,  1010,  the  date  of  the 
notice  received  from  the  Comptroller  of  the 
Currency  of  the  United  States  of  the  im- 
pairment of  the  capital  stock.  That  the  re- 
latrix was  informed  that  at  said  meeting 
of  the  said  shareholders  of  the  defendant, 
the  Citizens*  National  Bank,  said  assess- 
ment was  voted.  That  thereafter,  on  the 
10th  day  of  February,  the  relatrix  notified 
the  defendant,  in  writing,  that  she  intend- 
ed to  pay  and  would  pay  her  assessment 
of  $7,000  upon  the  stock  so  held  by  her  in 
said  bank,  and  thereafter,  to  wit,  on  the 
24th  day  of  February,  1910,  and  within 
less  than  three  months  after  the  receipt  of 
said  notice  of  said  assessment,  the  relatrix 
tendered  the  said  defendant  $7,000  to  cover 
and  pay  said  assessment.  That  the  de- 
fendant wrongfully  refused  to  accept  and 
receive  the  same,  and  wrongfully  refused 
to  treat  the  relatrix  as  a  stockholder,  and 
wholly  denied  her  the  rights  and  privileges 
of  the  stockholders,  and  wrongifully  re- 
fused to  acknowledge  her  as  a  stockholder 
in  the  Citizens'  National  Bank.  That 
thereafter  the  relatrix  again,  to  wit,  on  the 
11th  day  of  March,  1910,  and  within  the 
three  months  given  the  relatrix,  under  the 
law  of  the  United  States,  to  pay  said  as- 
sessment, tendered  to  the  defendant  the 
sum  of  $7,000  in  gold  .coin  of  the  United 
States  in  the  value  of  $7,000  in  payment 
of  said  assessment  against  the  relatrix  ov 
account  of  said  stock  in  said  bank,  and 
that  said  defendant  wrongfully  refused  to 
accept  and  receive  said  money  in  payment 
of  said  assessment,  and  refused  to  ac- 
knowledge any  of  the  relatrix's  rights  and 
privileges  as  a  stockholder  in  said  bank, 
and  denied  that  the  said  relatrix  was  the 
owner  of  said  stock  or  any  other  stock 
in  said  defendant  bank.  That  the  defend- 
ant does  now,  and  has  at  all  times  since 
the  14th  day  of  February,  1910,  refused  to 
46  L.R.A.(N.S.) 


recognize  the  plaintiff  as  a  stockholder  in 
said  bank,  and  has  denied,  and  now  denies, 
her  any  and  all  the  rights  and  privil<^e9 

of  a  stockholder.    That  on  the day  of 

January,  1910,  the  said  bank  declared  and 
paid  to   its  other  stockholders  a   dividend 
on  the  stodc,  held  by  them  at  said   time. 
That  said  dividend  amounted  to  3  X)er  cent 
of  the  par  value  of  said  stock  so  held  by 
the  other  stockholders,  but  that  the  defend- 
ant has   wrongfully  failed  and   refused  to 
pay    said    dividends    or    any    part    thereof 
to   the   relatrix,   although   entitled    thereto 
as   a   stockholder   as   aforesaid.      That   the 
relatrix  has  at  all  times  since  the  24th  day 
of   February,   1910,  and  now   is  ready  and 
willing  and  able,  to  pay  said  assessment  on 
her  said  stock  of  $7,000,  and  now  oflfers  and 
is  willing,  ready,  and  able  so  to  do  when- 
ever the  defendant  will  accept  and  receive 
the  same.     Wherefore  the  plaintiff  asks  an 
alternative  writ  of  mandate   iasue   out  of 
this   court,   commanding  the   defendant  to 
appear  and  show  cause  why  a  peremptory 
writ  of  mandate  should  not  issue  in  this 
cause,  demanding  the  defendant  to  recog- 
nize the  relatrix  as  the  owner  of  70  shares 
of  the  capital  stock  of  the  defendant,  tbe 
said  Citizens'  National  Bank,  as  represent- 
ed by  the  certificate  of  stock  now  owned 
and  held  by  her,  and  that  she  be  recognized 
and  granted  the  privileges  and  rights  due 
her  as  such  stockholder,  and  that  she  be. 
declared   the   owner   of   said   70    shares  of 
capital  stock  of  said  company  of  the  par 
value  of  $100  each,  and  for  all  other  prop- 
er relief." 

To  this  complaint  the  defendant,  appel- 
lant, demurred  for  want  of  sufficient  facts 
to  constitute  a  cause  of  action.  This  de- 
murrer was  overruled  by  the  court,  to  whicb 
ruling  the  appellant  excepted.  The  appel- 
lant then  answered  said  complaint  in  three 
paragraphs;  the  first  was  a  general  de- 
nial. The  second  paragraph  of  answer, 
omitting  the  formal  parts,  is  in  words  and 
figures  following,  to  wit:  "The  defendant, 
for  a  further  and  second  paragraph  of 
answer  to  plaintiff's  complaint,  says  that 
prior  to  the  21st  day  of  February,  1910, 
the  relatrix  was  the  owner  of  70  shares  of 
the  par  value  of  $100  per  share  of  the  cap- 
ital stock  of  the  defendant  bank."  llie 
appellant  further  avers  in  the  second  para- 
graph of  answer  that  the  appellee  or  rela- 
trix sold  and  transferred  to  Hilary  E.  Ba- 
con and  Charles  W.  Cook,  on  the  ^ 

day  of  January,  1910,  the  said  70  shares 
of  stock  mentioned  in  plaintiff's  complaint, 
and  that  said  Bacon  and  Cook,  in  their 
individual  capacity,  purchased  the  same 
from  said  relatrix;  the  said  Bacon  and  said 

Cook  afterwards,  to  wit,  on  the —  day 

of  January,  presented  to  the  defendant  bank 
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must  take  notice  of  the  extent  of  his  au- 
thority. 

Blackwell  v.  Ketcham,  53  Ind.  184. 

It  was  the  duty  of  the  appellant  hank, 
as  such,  to  accord  relatrix  the  rights  and 
privileges  of  a  stockholder,  including  the 
right  to  pay  her  assessment  on  her  stock, 
and  to  pay  her  the  diA'idend  earned  on 
it;  and  the  officers  and  directors  are  not 
necessary  parties  to  an  action  to  compel 
the  performance  of  such  duty. 

26  Cyc.  181. 

Erwin,  J.y  delivered  the  opinion  of  the 
court: 

This  was  a  suit  hy  the  appellee  against 
the  appellant  in  the  Vanderburgh  circuit 
court,  on  a  complaint  for  mandate,  in  one 
paragraph,  which  complaint,  omitting  the 


formal  parts,  is  as  follows:  "Plaintiff 
complains  of  the  defendant  and  says  that 
the  defendant  is  now,  and  has  been  for  — 
years  last  past,  a  corporation  duly  organ- 
ized under  the  laws  of  the  United  States 
as  a  national  bank;  that  said  defendant 
during  all  of  said  time  has  been  engaged 
in  the  banking  business  as  a  national  bank 
in  the  city  of  Evansville,  Indiana.  This 
relatrix  avers:  That  on  the  3d  day  of 
October,  1905,  she  became  the  owner  of  70 
shares  of  the  par  value  of  $100  per  share 
of  the  capital  stock  of  said  bank.  That 
said  shares  and  the  certificate  representing 
the  same  were  duly  issued  to  this  rela- 
trix on  the  3d  day  of  October,  1905,  and 
the  relatrix  is  and  was  on  the  3d  day  of 
October,  1906,  the  owner  of  the  same  in 
her  own  right,  and  is  in  possession  of  said 


127  U.  S.  614,  32  L.  ed.  289,  8  Sup.  Ct. 
Rep.  1335.  Or  he  may  sue  the  corporation 
for  the  value  of  the  stock  illegallv  trans- 
ferred. Woodhouse  v.  Crescent  Mut.  Ins. 
Co.  35  La.  Ann.  238. 

The  remedy  of  the  owner  of  stock  for  a 
wrongful  transfer  thereof  on  the  books  of 
the  corporation  is  against  the  latter,  and 
not  the  purchaser,  if  acting  bona  fide. 
Baker  v.  Wasson,  53  Tex.  150. 

The  subsequent  purchaser  is  not  a  neces- 
sary party  where  the  relief  sought  is  from 
the  corporation  alone.  Chicago-Edison  Co. 
V.  Fay,  164  111.  323,  45  N.  E.  534. 

On  a  bill  by  the  true  owner  of  stock 
transferred  on  the  books  of  the  corpora- 
tion, in  reliance  upon  a  forged  power  of  at- 
torney, neither  the  person  acting  under  the 
power  nor  the  person  to  whom  the  new  cer- 
tificates were  issued  is  a  necessary  party. 
Pratt  V.  Boston  &  A.  R.  Co.  126  Mass.  443. 

5.  Joinder  of  corporation  and  mcbae- 
quent  purchaser, 

A  bad-faith  purchaser  may  be  held  jointly 
with  the  corporation  for  damages  caused 
the  true  owner  by  an  unauthorized  trans- 
fer.    Baker  v.  Wasson,  supra. 

If  the  stock  has  not  passed  into  the  hands 
of  an  innocent  purchaser  or  pledgee  for 
value,  the  stockholder  may  make  both  the 
corporation  and  the  transferee  parties  to 
an  action  to  recover  either  the  viuue  of  the 
stock,  or  to  be  reinstated  in  his  rights  as 
a  stockholder;  or  he  may  sue  either  of  such 

Sarties  and  recover  the  value  of  the  stock, 
lasmussen  v.  Sevier  Valley  Canal  Co.  — 
Utah,  — ,  121  Pac.  741. 

Where  alternative  relief  is  sought  against 
the  subsequent  purchaser  and  present  hold- 
er of  stock,  wrongfully  transferred  on  the 
books  of  the  corporation,  he  may  also  be 
made  a  party  to  the  proceeding  by  the  true 
owner  to  have  new  certificates  issued  to  hini 
in  lieu  of  those  canceled,  and  for  an  ac- 
counting of  dividends.  BlaisdeU  v.  Bohr, 
68  Ga.  56. 

Where,  by  the  fraud  or  negligence  of  a 
corporation,  shares  of  its  stock  have  been 
45  L.R.A.(NJ3.) 


unlawfully  transferred  to  a  third  person 
without  authority  of  the  owner,  the  latter 
may  contradictorily  with  both  the  corpo- 
ration and  transferee  contest  title  to  the 
stock  and  demand  its  restoration;  but  he  is 
not  bound  to  take  this  course;  he  may  sue 
the  corporation  alone  for  the  value  of  the 
stock  illegally  transferred.  Woodhouse  v. 
Crescent  Mut.  Ins.  Co.  supra. 

The  owner  of  shares  of  stock  which  have 
been  wrongfully  transferred  upon  its  books 
by  the  corporation  in  reliance  upon  a  forged 
certificate  is  not  entitled  to  a  decree  against 
the  purchaser  of  the  new  certificates  issued 
by  the  corporation,  where  the  latter  acts 
in  good  faith  and  pays  a  valuable  consid- 
eration, and  a  bill  against  the  purchaser 
and  the  corporation  jointly  will  be  dis- 
missed as  to  the  former.  Pratt  v.  Taunton 
Copper  Mfg.  Co.  123  Mass.  110,  25  Am.  Rep. 
37,  13  Mor.  Min.  Rep.  590. 

Compare  with  Hildyard  v.  South  Sea  Co. 
2  P.  Wms.  76,  holding  that  a  purchaser  of 
stock  by  a  letter  of  attorney  must,  at  his 
peril,  see  that  the  letter  of  attorney  is  a 
true  one;  and  if  it  turns  out  to  be  forged, 
he  will  be  required  to  account  for  the  divi- 
dends received,  and  return  the  stock,  in  a 
suit  by  the  true  owner  against  himself  and 
the  corporation,  which  transferred  the  stock 
UDon  its  books  in  reliance  upon  the  forged 
letter. 

VI.  Action  by  corporation. 

• 

The  question  as  to  whether  a  corpora- 
tion is  liable  in  tort  for  an  unauthorized 
transfer  of  stock  upon  its  books  cannot  be 
determined  in  a  proceeding  by  a .  bill  of 
interpleader  filed  by  the  corporation.  Salis- 
bury Mills  V.  Townsend,  109  Mass.  115. 

A  corporation  which  has  wrongfully  trans- 
ferred stock  upon  its  books  is  not  entitled 
to  an  injunction  to  restrain  the  true  owner 
from  maintaining  an  equitable  action  to 
compel  it  to  issue  new  certificates  to  him 
in  lieu  of  the  ones  wrongfully  transferred 
on  its  books.  American  Teleg.  k  Cable  Co. 
V.  Day,  20  Jones  &  S.  128.  A.  Q.  S. 
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would  pay  her  asBesBinent  of  $7,000  on  her 
70  shares  of  stock  held  by  her,  and  that 
thereafter,  to  wit,  on  the  24th  day  of  Feb- 
ruary, 1910,  she  tendered  to  the  defendant 
$7,000  in  payment  of  her  assessment  on  her 
70  shares  of  stock,  which  payment  was  by 
the  defendant  refused.  The  court  further 
finds  that  the  relatrix  tendered  to  the  de- 
fendant, the  Citizens'  National  Bank,  $7,- 
000  in  gold  coin  in  payment  of  said  assess- 
ment upon  her  said  70  shares  of  stock; 
that  the  defendant  refused  to  receive  pay- 
ment thereof,  and  alleged  as  a  reason  for 
its  refusal  that  it  did  not  appear  upon  the 
books  of  said  defendant  bank  that  said  Su- 
san H.  Kellogg  was  the  owner  of  any  shares 
of  stock  in  said  bank.  The  court  further 
finds  that  the  defendant  has  at  all  times 
since  the  20th  day  of  January,  1010,  re- 
fused to  grant  the  relatrix  any  rights  or 
privileges  as  a  stockholder  in  said  bank, 
and  has  at  all  times  since  the  20th  day 
of  January,  1910,  denied  that  the  rela- 
trix was  the  owner  of  any  stock  in  said 
defendant  bank.  The  court  further  finds 
that  relatrix  has  at  all  times  since  the 
24th  day  of  February,  1010,  and  is  now, 
willing  and  able  to  pay  said  assessment 
on  her  said  70  shares  of  stock,  and  is 
ready  and  willing  and  able  to  pay  the 
same  whenever  the  said  defendant  will 
accept  and  receive  the  same.  The  court 
further  finds  that  relatrix,  Susan  H.  Kel- 
logg, has  never  assigned,  sold,  or  trans- 
ferred the  70  shares  of  stock  issued  to  her 
by  this  defendant,  or  any  part  thereof. 
The  court  further  found  that  relatrix  did 
not  authorize  Okley  H.  Kellogg  or  any  per- 
son to  assign,  sell,  or  dispose  of  the  70 
shares  of  stock  held  by  her  in  the  defend- 
ant bank,  or  any  part  thereof;  and  any 
attempted  or  pretended  assignment  was 
without  legal  authority  of  said  relatrix  and 
was  without  the  knowledge  or  consent  of 
said  relatrix. 

Upon  the  foregoing  facts  the  court  states 
the  following  conclusions  of  law: 

First.  The  relatrix,  Susan  H.  Kellogg, 
is  the  owner  of  70  shares  of  the  par  value 
of  $100  each  of  the  capital  stock  of  the  de- 
fendant, the  Citizens'  National  Bank  of 
Evansville,  Indiana. 

Second.  The  relatrix  is  entitled  to  judg- 
ment and  writ  of  mandate  of  this  court 
commanding  the  defendant,  the  Citizens' 
National  Bank  of  Evansville,  Indiana,  to 
recognize  the  relatrix  as  the  owner  of  70 
shares  of  stock  in  said  defendant  bank, 
and  to  grant  her  the  privilege  and  rights 
due  her  as  a  stockholder,  upon  the  pay- 
ment by  her  to  the  said  defendant  of  $7,- 
000  upon  the  assessment  made  by  the  de- 
fendant bank  upon  said  stock. 

That  judgment  and  decree  should  be  en- 
45  L^A.(N.S.) 


tered  in  accordance  with  the  foregoing  con- 
clusions of  law.  To  each  of  the  first  and 
second  conclusions  of  law  the  appellant 
duly  excepted.  Appellant  thereupon  filed 
a  motion  for  a  venire  de  novo  upon  the 
grounds  that  the  special  findings  were  so 
defective,  uncertain,  and  ambiguous  that  no 
judgment  could  be  rendered  thereon;  that 
the  findings  contain  the  evidence,  and  not 
the  facts  established  by  the  evidence;  that 
the  findings  do  not  state  whether  the  ap- 
pellant has  or  has  not  any  of  the  capital 
stock  of  the  bank,  which  may  be  placed 
upon  the  books,  in  the  name  of  the  rela- 
trix; and  that  the  findings  do  not  state 
that,  at  the  time  of  the  filing  of  this  suit, 
appellant  has  not  had  and  has  not  now 
any  of  the  stock  of  said  bank,  and  that 
during  all  of  the  time  the  entire  capital 
stock  has  been  held  by  persons  other  than 
the  relatrix.  The  motion  for  a  venire  do 
novo  was  overruled,  to  which  ruling  the 
appellant  excepted.  Appellant  thereupon 
filed  a  motion  for  a  new  trial  upon  the 
grounds  that  the  special  findings  are  not 
sustained  by  sufficient  evidence,  and  that 
the  findings  numbered  from  1  to  12  are  not 
sustained  by  sufficient  evidence,  and  that 
the  findings  are  contrary  to  the  evidence; 
the  special  findings  numbered  from  1  to 
12  inclusive  are  contrary  to  the  evidence, 
and  that  the  special  findings  of  the  court 
are  contrary  to  law.  The  motion  for  a  new 
trial  was  overruled,  to  which  ruling  the 
appellant  excepted.  Appellant  then  filed 
his  motion  in  arrest  of  judgment  upon  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  sole  defendant,  the  Citi- 
zens' National  Bank,  is  without  power  or 
authority  to  issue  any  stock  to  the  re- 
latrix, in  addition  to  that  now  outstand- 
ing, and  that  the  undisputed  evidence  shows 
that  all  of  the  authorized  capital  stock  of 
the  bank  has  been  issued  and  is  now  owned 
and  held  by  persons  other  than  the  re- 
latrix. 

The  questions  presented  by  the  appellant 
in  his  brief,  we  are  inclined  to  believe,  are 
upon  the  wrong  theory  of  this  case.  As 
we  understand  the  petition  in  this  case,  it 
is  simply  that  the  relatrix  be  recognized 
by  the  bank,  and  that  she  is  now  and  has 
been,  since  1905,  the  holder  of  stock  in 
said  bank  to  the  amount  of  $^,000;  that 
the  bank  has  failed  and  refused  to  recog- 
nize her  as  such  stockholder,  and  has  de- 
nied to  her  the  privileges  of  a  stockholder, 
and  has  refused  to  pay  her  any  dividends 
and  allow  her  to  pay  her  assessment  upon 
her  stock;  and  her  prayer  for  relief  is 
that  she  be  recognized  by  the  said  defend- 
ant, the  Citizens'  National  Bank,  as  the 
owner  of  70  shares  of  stock  of  the  defend- 
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the  70  shares  of  stock  to  be  transfered  on  | 
the  books  of  said  bank,  and  said  last  time 
mentioned  the  said  stock  was  transferred  to 
said  Bacon  and  the  said  Cook  by  the  de- 
fendant bank,  and  since  tlie  last-named  day 
the  said  bank  has  recognized  the  said  Ba- 
con and  the  said  Cook  and  their  assigns 
as  the  owners  of  the  said  70  shares  of 
stock  mentioned  in  plaintiff's  complaint; 
and  that  since  the  said day  of  Jan- 
uary, 191 0,  when  said  stock  was  sold  and 
transferred  to  the  said  Bacon  and  the  said 
Cook,  the  said  relatrix  has  not  owned,  nor 
is  she  now  the  owner  of,  any  of  the  shares 
of  the  capital  stock  in  the  defendant  bank. 
The  third  paragraph  of  answer  is  similar 
to  the  second,  except  that,  in  alleging  the 
sale  of  the  stock,  they  aver  that,  at  tlie 
time  hereinafter  mentioned  and  prior  there- 
to, one  Okley  H.  Kellogg  is  and  was  the 
duly  authorized  and  acting  agent  and  at- 
torney of  the  said  relatrix,  and  was  em- 
powered and  authorized  by  said  relatrix 
to  sell  and  transfer  for  her,  and  in  her 
name,  the  said  stock  owned  and  held  bv 
said    relatrix    as    aforesaid.      That    on    or 

about  the day  of  January,  1910,  the 

said  relatrix,  acting  by  and  through  her 
agent  and  attorney  for  a  consideration  of 
the  payment  of  the  assessment,  then  stand- 
ing against  said  stock,  and  the  further  con- 
sideration of  $1,  which  was  at  the  time 
paid  to  the  duly  authorized  agent  and  at- 
torney of  said  relatrix  and  received  by  said 
agent  and  attorney  of  said  relatrix,  the 
said  relatrix  sold  and  transferred  to  Hilary 
E.  Bacon  and  Charles  W.  Cook  the  said 
70  shares  of  stock  mentioned  in  the  plain- 
tiff's complaint.  They  further  aver  that, 
since  the  purchase  by  Bacon  and  Cook,  the 
stock  was  transferred  on  the  books  of  the 
bank  to  the  said  Bacon  and  Cook,  and  that 
they  have  since  recognized  the  said  Bacon 
and  said  Cook  as  the  owners  of  said  70 
shares  of  stock  mentioned  in  plaintiff's 
complaint. 

Appellee  filed  two  paragraphs  of  reply, 
verified,  in  the  first  of  which  the  relatrix 
denied  having  sold  the  shares  of  stock  in 
the  bank  to  any  person,  and  in  the  second 
paragraph  the  relatrix  denied  that  Okley 
H.  Kellojig  was  authorized  by  the  relatrix 
to  sell  or  transfer  her  shares  of  stock  in 
the  bank.  The  relatrix  also  filed  a  reply  in 
general  denial  to  the  second  and  third 
paragraphs  of  answer. 

The  court,  having  been  requested  by  the 
plaintiff  to  make  special  findings  of  facts 
in  this  case  and  conclusions  of  law  there- 
on, found  the  facts  to  be  as  averred  in  the 
plaintiff's  complaint,  finding: 

First.  That  the  defendant,  the  Citizens' 
National  Bank  of  Evansville,  Indiana,  is 
now,  and  has  been  for  more  than  ten  years 
45  L.R.A.(N.S.) 


last  past,  a  corporation  duly  organized 
under  the  laws  of  the  United  States,  a  na- 
tional bank,  during  all  of  said  time  engaged 
in  the  banking  business  as  a  national  bank 
of  Evansville,  Indiana. 

Second.  That  the  relatrix,  Susan  H.  Kel- 
logg* on  the  3d  day  of  October,  1905,  be- 
came the  owner  of  said  70  shares  of  the  par 
value  of  $100  each  of  the  capital  stock  of 
the  defendant,  and  upon  said  date  there 
was  issued  to  said  relatrix  by  the  defend- 
ant a  certificate  presenting  said  70  shares 
of  stock,  which,  is  in  the  words  and  figures 
following: 

• 
457. 

This  certifies  that  70  shares.  Susan  H. 
Kellogg  is  the  owner  of  70  shares  of  $100 
each  of  the  capital  stock  of  the  Citizens' 
National  Bank,  Evansville,  Indiana,  trans- 
ferable only  on  the  books  of  the  bank  in 
person  or  by  attorney,  and  on  the  surren- 
der of  this  certificate.  In  witness  whereof, 
the  seal  of  the  bank  and  the  signatures  of 
the  president  and  cashier  are  hereunto  af- 
fixed. 

Evansville,  Indiana,  October  3,  1905. 
[Seal.]  The  Citizens'  National  Bank. 

W.  F.  Swormstedt,  Cashier. 
S.  P.  Gillett,  President. 

We  have  set  out  this  certificate  of  shares 
for  the  reason  that  it  indicates  in  what 
manner  the  same  may  be  transferred,  and 
will  become  important  in  the  decision  of 
this  case. 

The  court  further  found  that  this  certifi- 
cate of  stock  so  issued  by  the  defendant 
to  the  relatrix  was  delivered  to  the  said 
relatrix  by  the  defendant  bank,  and  that 
the  relatrix  has  been  the  owner  of  uaid 
stock  in  her  own  riglit,  and  that  the  said 
relatrix  has  had  continued,  exclusive  pos- 
session of  said  certificate  of  stock  since  the 
date  of  issuance  thereof.  The  court  in  sub- 
sequent findings  found  that  the  stock  of 
the  defendant  bank  had  become  impaired 
and  that  the  directors  of  said  bank,  on  the 
21st  day  of  January,  1910,  notified  the  re- 
latrix and  other  shareholders  of  said  hank 
of  the  impairment  of  the  capital  stock  of 
said  bank,  and  that  the  assessmejit  of  her 
said  70  shares  of  stock  amounted  to  $7,- 
000,  and,  unless  the  deficiency  of  the  cap- 
ital stock  of  said  bank  was  made  good  by 
assessment  on  the  said  stockholders  of  said 
bank  pro  rata  to  the  amount  of  capital 
stock  held  by  each,  the  bank  would  be 
placed  in  liquidation,  and  called  a  meeting 
of  the  shareholders  of  said  bank,  to  be  held 
on  the  21st  day  of  February,  1910.  Tliat 
this  notice  was  delivered  to  the  relatrix, 
and  on  the  10th  day  of  February,  1910,  the 
relatrix    notified    the    defendant    that    she 
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thereon"  (citing  numerous  authorities). 
The  court  says  further  that  *'if  he  had 
claimed  under  a  transfer  which  he  knew, 
or  was  hound  to  know,  to  he  forged  or  in- 
valid, a  different  case  would  have  been  pre- 
sented." The  court  says  further:  "Where, 
as  in  this  case,  the  relief  given  to  the  pfain- 
tiff  does  not  require  or  involve  the  decision 
of  any  question  between  codefendants,  the 
court,  unless  by  consent,  does  not  and  can- 
not decide  such  a  question  so  as  to  bind 
the  codefendants  as  against  each  other, 
but  leaves  it  to  be  settled  in  a  proper 
suit  between  them."  Further  quoted: 
"The  result  is  that  in  each  case  there 
should  be  a  decree  for  the  plaintiff  against 
the  corporation  with  costs." 

In  the  California  Case  of  Herbert  Kraft 
Co.  Bank  v.  Bank  of  Orland,  the  supreme 
court  of  California  was  called  upon  to  pass 
upon  the  sufficiency  of  the  complaint  in 
that  cause.  There  was  a  case  involving  the 
transfer  by  the  Bank  of  Orland  of  certain 
stock  belonging  to  the  plaintiff  bank,  and 
aUe<T('d  that  a  pretended  assessment  was 
made  against  stock  of  the  bank  of  the 
plaintiff  held  as  security  by  the  defendant 
Bank  of  Orland,  but  that  said  bank  has  no 
authority  to  levy  any  assessment.  The 
stock  was  intended  to  have  been  <*old  by 
the  bank  on  failure  to  pay  the  assessments 
as  levied.  The  court,  passing  upon  the 
sufficiency  of  that  complaint,  says:  "The 
main  argument  under  this  head  is  that  the 
complaint  states  a  cause  of  action  in  equity 
in  the  nature  of  an  action  to  quiet  title  to 
personal  property.  We  are  not  inclined  to 
view  the  complaint  in  so  strict  a  technical 
sense.  It  may  not  be  a  model  pleading,  but 
it  states  the  facts,  so  that  we  know  the 
points  relied  upon  by  the  pleader.  The 
prayer  of  the  complaint  asks  for  such  re- 
lief as  to  the  court  may  seem  proper.  If 
the  facts  are  proven  as  allejjed,  we  think 
the  court  would  have  no  trouble  in  de- 
termining the  relief  that  is  usual  and  prop- 
er in  such  cases."  The  court  in  that  case, 
quoting  from  Morawetz  on  Private  Corpor- 
ations, §  208,  says:  "Upon  the  same  prin- 
ciple it  has  been  held  repeatedly  that  if 
slian'S  in  a  corporation  are  transferred  up- 
on the  hooks,  without  the  consent  of  the 
holder,  under  a  forged  assi<;nment  or  pow- 
er of  attorney,  the  real  owner  is  not  there- 
by devested  of  his  rights  as  shareholder, 
and  is  entitled  to  have  his  shares  replaced 
upon  the  books  and  to  recover  any  divi- 
dends which  have  accrued  upon  them.  If 
the  corporation  refuses  to  recognize  the 
real  owner  as  a  shareholder,  or  refuses  to 
deliver  him  a  new  certificate  of  shares 
when  entitled  thereto,  he  may  obtain  spe- 
cific relief  by  hill  in  equity,  or  may  sue  the 
company  for  the  value  of  the  shares."  The 
45  L.R.'a.(N.S.) 


court  further  says  on  page  68  of  133  Cal.: 
''There  is  no  doubt  of  the  authoritv  of  a 
court  of  equity  to  give  a  stockholder  re- 
lief in  such  cases  as  is  here  alleged." 

In  the  case  of  Western  U.  Teleg.  Co. 
V.  Davenport,  97  U.  S.  369,  24  L.  ed. 
1047,  the  facts  were  that  in  March,  1S65, 
Charles  Davenport,  a  citizen  of  Ohio,  died, 
leaving  a  widow  and  two  minor  children, 
the  complainants  here,  his  heirs.  He  was 
possessed  at  the  time,  beside  other  prop- 
erty, of  1,170  shares  of  the  capital  stock 
of  the  Western  Union  Telegraph  Com- 
pany, which,  upon  the  settlement  of  his 
estate,  was  distributed  equally  between  the 
widow  and  children,  in  whose  name,  re- 
spectively, they  were  entered  upon  the 
books  of  the  company,  and  to  whom  sepa- 
rate certificates  were  issued.  She  was 
appointed  guardian  of  the  children.  To 
her,  as  such,  the  certificates  were  delivered, 
declaring  upon  their  face  that  only  upon 
their  surrender  and  cancelation  they  were 
transferable  in  person  or  by  attorney 
on  the  books  of  the  company.  On  the 
back  of  each  one  was  printed  a  blank  form 
of  transfer  and  power  of  attorney.  She 
put  those  belonging  to  the  children  and 
the  ones* belonging  to  her  and  some  govern- 
ment bonds  in  a  tin  box,  which  was  locked 
and  deposited  in  the  Fourth  National  Bank 
of  Cincinnati  for  safe-keeping.  Her  bro- 
ther, Robert  W.  Richey,  at  that  time  and 
for  some  years  after  an  officer  in  the  bank, 
had  access  to  the  box.  He  kept  the  key  to 
it,  during  her  absence  from  Cincinnati,  in 
order  to  get  for  collection  the  coupons  at- 
tached to  the  bonds  when  they  became  due. 
He  afterwards  took  from  the  box  the  cer- 
tificates belonging  to  Henry  Davenport, 
and  at  a  subsequent  time  those  belonging 
to  Catherine  Davenport,  and  forged  their 
names  to  an  alleged  transfer  and  power  of 
attorney,  and  adding  his  own  signature  as 
that  of  an  attesting  witness.  In  this  form 
the  certificates  were  sold,  and  the  purchas- 
er, using  the  forged  power  of  attorney,  ob- 
tained a  transfer  on  the  books  of  the  com- 
pany. On  the  discovery  of  the  forgery 
from  the  transfer  of  the  stock,  suits  in 
equity  were  brought  to  compel  the  defend- 
ant, a  corporation  created  under  the  laws 
of  New  York,  to  replace,  in  the  name  of 
the  complainants,  certain  shares  of  its  cap- 
ital stock  alleged  to  have  belonged  to  them, 
and  to  have  been  transferred  without  their 
authority  on  its  books  to  other  parties,  and 
to  issue  to  them  proper  certificates  for  the 
same,  and  also  to  pay  to  them  the  divi- 
dends received  on  the  shares  since  such 
unauthorized  transfer.  The  court,  by  Jus- 
tice Field,  delivered  the  opinion  and  stat- 
ed as  follows:  "Upon  the  facts  stated 
there  ought  to  be  no  question   as  to  the 
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riglit  of  the  plaintiffs  to  have  their  shares 
replaced  on  the  books  of  the  company  and 
proper  certificates  issued  to  them,  and  to 
recover  the  dividends  accrued  on  the  shares 
after  the  unauthorized  transfer,  or  to  have 
alternative  judgments  for  the  value  of  the 
shares  and  the  dividends.  Forgery  can  con- 
fer no  power  nor  transfer  any  rights.  The 
officers  of  the  company  are  the  custodians 
of  its  stock  books,  and  it  is  their  duty  to 
see  that  all  transfers  of  shares  are  prop- 
erly made,  either  by  the  stockholders  them- 
selves or  person  having  authority  from 
them.  If,  upon  the  presentation  of  a  cer- 
tificate for  transfer,  they  are  at  all  doubt- 
ful of  the  identity  of  the  party  offering  it 
with  its  owner,  or  if  not  satisfied  with  the 
genuineness  of  a  power  of  attorney  pro- 
duced, they  can  require  the  identity  of  the 
party  in  the  one  case,  and  the  genuineness 
of  the  document  in  the  other,  to  be  satis- 
factorily established  before  allowing  the 
transfer  to  be  made.  In  either  case  they 
must  act  upon  their  own  responsibility. 
In  many  instances  they  may  be  misled 
without  any  fault  of  their  own,  just  as 
the  most  careful  person  may  sometimes 
be  induced  to  purchase  property  from 
one  who  has  no  title  and  one  who  may  per- 
haps have  acquired  its  possession  by 
force  or  larceny.  Neither  the  absence  of 
blame  on  the  part  of  the  officers  of  the 
company  in  allowing  an  unauthorized 
transfer  of  stock  nor  the  good  faith  of  the 
purchaser  of  stolen  property  will  avail  as 
an  answer  to  the  demand  of  the  true  own- 
«r.  The  great  principle  that  no  one  can 
be  deprived  of  his  property  without  his 
assent,  except  by  the  process  of  the  law,  re- 
quires in  the  cases  mentioned  that  the 
property  wrongfully  transferred  or  stolen 
should  be  restored  to  its  rightful  owner. 
The  maintenance  of  that  principle  is  es- 
sential to  the  peace  and  safety  of  society, 
«nd  the  insecurity  which  would  follow  any 
departure  from  it  would  cause  far  greater 
injury  than  any  which  can  fall,  in  cases  of 
unlawful  appropriation  of  property,  upon 
those  who  have  been  misled  and  defraud- 
ed." Further  the  court  says:  "There  are 
numerous  decisions  in  the  English  and 
American  courts  in  accordance  with  the 
views  taken;  they  are  cited  by  counsel  in 
their  briefs  and  are  given  in  a  note  to 
this  opinion.  We  do  not  think  it  import- 
ant to  refer  to  them  specially,  for  no  num- 
ber of  adjudications  can  add  to  the  force 
of  a  simple  statement  of  the  facts.  The 
decree  of  the  court  below  in  each  case 
must  be  affirmed,  and  it  is  so  ordered." 

The  facts  in  the  case  at  bar  present  a 
stronger  case  than  either  of  the  cases  above 
stated.  In  the  case  at  bar  the  certificate 
of  stock  was  never  surrendered  by  the  ap- 
46  L.R.A.(K.6.) 


pellee.  The  court  finds,  as  alleged  in  her 
petition,  that  she  has  continuously  re- 
tained possession  of  the  certificates  of  stock 
from  the  date  of  their  issuance  up  to  the 
time  of  the  filing  of  her  petition.  On  the 
authority  of  the  cases  above  cited  we  hold 
that  the  complaint  states  a  good  cause  of 
action.  In  each  of  the  cases  above  cited 
the  certificates  of  stock,  the  evidence  of 
ownership,  were  in  the  hands  of  the  per- 
sons asking  that  transfer  be  made,  while 
in  the  case  at  bar  the  certificate  of  stock 
was  absent,  which  was  sufficient,  in  it- 
self, 'to  put  the  purchaser  on  his  inquiry 
as  to  the  right  of  Okley  H.  Kellogg  to 
transfer  the  stock.  The  appellant,  in  issu- 
ing the  stock,  made  a  provision  in  the 
certificate  as  to  how  the  same  could  be 
transferred,  as  follows:  "Transferable 
only  on  the  hooks  of  the  hank  in  person  or 
by  attorney,  and  on  the  surrender  of  this 
certificated*  (our  italics) — ^and  of  which 
provisions  appellant  had  notice  and  could 
not  make  a  transfer  in  any  manner,  espe- 
cially where  the  evidence  is  conclusive  that 
she  never  authorized  the  same  to  be  done. 

The  court  finds  and  is  sustained  by 
sufficient  evidence  that  the  plaintiff  was  the 
owner  of  the  stock  of  the  appellant  in  the 
sum  of  $7,000;  that  she  never  at  any  time 
parted  with  the  possession  or  ownership  of 
the  same;  that  she  never  transferred  the 
stock  to  any  person  or  persons;  that  she 
never  authorized  any  other  person  to  trans- 
fer the  same  for  or  in  her  behalf;  and  fur- 
ther finds  that  the  same  had  never  been 
transferred  with  her  knowledge  and  consent. 
We  have  examined  the  evidence  in  this 
cause  and  are  fully  satisfied  that  the  evi- 
dence sustains  the  findings. 

In  the  testimony  of  Charles  W.  Cook,  one 
of  the  directors  of  the  appellant,  as  set  out 
in  appellant's  brief,  testifies  that  Oklcv  H. 
Kello<^g  did  say  to  him  that  he  was  signing 
his  mother's  name  without  his  mother's 
knowledge  or  consent.  The  testimony  of 
the  relatrix  is  that  she  never  authorized 
her  son,  Okley,  to  sign  or  transfer  her  stock 
in  the  defendant  bank;  and  the  testimony 
of  Okley  H.  Kellogg  is  to  the  effect  that 
when  he  signed  the  transfer  he  did  not 
know  whether  he  was  authorized  to  do  so 
or  not,  and  never  had  any  authority  from 
his  mother  to  transfer  the  stock,  neither 
in  writing  nor  by  verbal  directions.  We 
take  it  that  the  testimony  of  Mr.  Cook  is 
conclusive,  and  that  appellant  took  this 
stock  with  notice  that  Okley  Kellogg,  son 
of  the  relatrix,  had  no  authority  to  trans- 
fer the  stock  to  the  bank  or  to  any  other 
person. 

The  question  is  raised  by  the  appellant 
that  Kellogg,  the  son  of  the  relatrix,  was 
the  duly  authorized  agent  of  the  relatrix  to 
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transfer  the  stock.  There  being  a  conflict 
in  the  evidence  on  that  point,  and  the  court 
having  found  that  she  has  not  authorized 
him,  and  that  he  was  not  her  agent  to 
transfer  the  stock,  this  is  conclusive  and 
binding  upon  the  parties  and  this  court 
would  have  no  right  to  weigh  the  evidence. 

The  question  of  the  sufficiency  of  the  com- 
plaint, the  ruling  of  the  court  on  the  mo- 
tion for  a  venire  de  novo,  and  the  motion 
for  a  new  trial,  upon  the  grounds  that  the 
finding  of  the  court  is  contrary  to  law,  and 
the  motion  in  arrest  of  judgment,  have 
been  considered  jointly  in  what  we  have 
said  heretofore  in  this  opinion.  The  ques- 
tion is  raised  by  the  appellant  that  the 
order  of  the  court  could  not  be  complied 
with  for  the  reason  that  it  has  not  been 
found  by  the  court  that  any  stock  re- 
mained in  the  hands  of  the  company  not 
assigned  or  transferred,  and  that  the  bank 
had  no  authority,  without  the  consent  of  the 
Comptroller  of  the  Treasury,  to  issue  any 
of  this  stock.  This  stock  of  the  relatrix 
was  never  properly  canceled,  and  is  still 
in  existence,  and  was  in  existence  at  the 
time  of  the  increase  of  stock  to  $300,000. 
This  stock,  never  having  been  transferred 
legally  by  the  relatrix,  is  still  in  existence. 
If  any  other  stock  in  excess  of  that  author- 
ized by  law  has  been  issued,  then  that  part 
issued  in  excess  of  the  amount  authorized 
bv  law  would  be  unlawful  and  void.  The 
bank  could  not  cancel  the  stock  of  the  bona 
fide  holder,  and  issue  other  stock  to  other 
persons,  and  deprive  her  of  her  right  to  par- 
ticipate in  the  concerns  of  the  bank. 

The  question  of  an  overissuance  of  stock 
is  one  that  is  not  involved  in  this  cause, 
and  the  fact  that  the  bank  issued  other 
stock,  while  this  stock  remains  uncanceled, 
can  in  no  wise  affect  the  ownership  of  this 
stock,  or  the  riplit  of  the  reiatrix  to  par- 
ticipate in  the  affairs  of  the  bank. 

The  proper  conclusions  were  reached  in 
this  case,  and  there  was  no  reversible  error 
committed. 

Judgment  affirmed. 

•  Petition  for  rehearing  denied. 
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GOEBEL  BREWING  COMPANY,  Limited. 
(—  C.  C.  A.  — ,  202  Fed.  408.) 

Corporation     —     stockliolder's     notice 
of   charter   provision   as   to   transfer 
of  stock. 
1.  A  purchaser  of  stock  in  a  foreign  cor- 
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poration  is  chargeable  with  notice  that 
the  statutes  under  which  the  corporations 
is  organized  provide  for  a  transfer  of 
shares  by  court  order  under  certain  con- 
ditions, although  his  certificate  provides 
that  no  transfer  of  the  stock  can  be  regis- 
tered without  production  of  the  certificate, 
so  that,  in  case  the  stock  is  transferred  on 
the  books  of  the  corporation  to  a  subse- 
quent purchaser  by  an  order  of  court,  ac- 
cording to  the  provisions  of  the  statute, 
he  cannot  subsequently  compel  the  cor- 
poration to  transfer  tlie  stock  to  himself. 

Judgment  ^  transfer  of  corporate 
stock  —  absence  of  party  ^  effect. 

2.  Failure  to  make  a  former  transferee 
of  stock  in  a  corporation  a  party  to  a  pro- 
ceeding to  correct  the  register  by  placing 
the  stock  in  the  name  of  a  subsequent 
transferee  from  the  same  stockholder  will 
not  render  the  order  void  in  his  favor,  if 
his  interest  was  unknown  to  the  corpora- 
tion or  the  second  transferee,  and  the  pro- 
ceeding in  accordance  with  the  statute 
under  which  the  corporation  was  organized, 
since  the  first  transferee,  being  charged 
with  notice  of  the  possibility  of  such  pro- 
ceeding, will  be  held  to  have  consented  to 
it. 

Estoppel  —  representation  by  corpora- 
tion —  notice  of  conflict  with  statute 

—  effect. 

3.  A  corporation  is  not  estopped  by  a 
statement  in  its  certificate  of  stock,  that 
no  transfer  of  the  stock  can  be  made  on  the 
books  of  the  corporation  without  production 
of  the  certificate,  where  the  statute  under 
which  the  corporation  is  organized  pro- 
vides that  it  majr  be  done  by  court  order 
without  production  of  the  certificate  under 
certain  circumstances,  since  the  holder  of 
the  stock,  being  charged  with  notice  of  the 
statute,  cannot  rely  on  the  corporation's 
representation  as  an  estoppel. 

Laches  —  transferee  of  corporate  stock 

—  failure  to  notify  corporation  ^  loss 
of  right. 

4.  A  transferee  of  stock  in  a  foreign  cor- 
poration organized  under  a  statute  permit- 
ting transfer  of  stock  on  its  books  by  court 
order  under  certain  circumstances  is  guilty 
of  laches  in  failing  to  notify  the  corpora- 
tion for  more  than  twelve  years,  until  the 
court  has  ordered  a  transfer  to  another, 
although  his  contract  of  transfer  calls  for 
more  stock  than  is  actually  delivered  to 
him,  which  will   prevent  his  enforcing  his 

Note.  ^~  LachcH  of  assignee  in  having 
stocic  transferred  on  the  hooks  of 
corporation  as  affecting  the  liability 
of  the  corporation,  which  suhsequent' 
ly  makes  an  unauthorized  transfer 
thereof. 

Generally,  as  to  tne  liability  of  a  corpora- 
tion to  the  true  owner  for  making  an  un- 
authorized transfer  of  stock  on  its  books, 
see  Citizens*  Nat.  Bank  v.  Kellogg,  ante, 
1075,  and  note  thereto. 

In  considering  the  general  question  of 
liability   of   a  corporation   for  making  an 
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transfer  against  the  corporation,  notwith- 
standing his  certificate  provided  that  no 
transfer  would  be  made  without  produc- 
tion of  the  certificate. 

• 

(January   7,    1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  in 
defendant's  favor  in  an  action  brought  to 
establish  title  to  certain  stock  of  the  de- 
fendant corporation.    Affirmed. 

Statement  by  Warrington,  Circuit 
Judge : 

This  was  a  suit  in  equity  to  establish 
ownership  in  appellant  of  sixty  shares  of 
the  capital  stock  of  the  appellee  company; 
to  compel  the  company  ''to  reissue  said 
stock"  to  appellant,  and  to  pay  him  all 
dividends  that  have  acerued  or  may  accrue 
thereon;  and  meanw)iile  to  enjoin  payment 
of  accruing  dividends.  The  appellee  is  a 
corporation  created  under  the  companies' 
act  of  Great  Britain.  The  company  has 
two  sets  of  officers  and  directors,  who  are 
designated  as  "general"  and  "local."  The 
general  officers  and  directors  reside  in  Lon- 
don,  England,   and   the    local    in   Detroit, 


)  Michigan.  The  Begister  for  Members 
(stockholders)  of  tae  company  is  kept  in 
London,  and  the  issue  and  transfers  of 
stock  of  the  compan)r  are  made  and  entered 
there.  The  company's  brewery  and  equip- 
ment are  located  ir,  Detroit,  and  its  brow- 
ing business  is  conducted  there.  It  has 
complied  with  the  itatute  of  Michigan  per- 
mitting foreign  -Corporations  to  conduct 
business  in  the  state,  and  is  admittedly 
there  amendable  to  process  and  suit.  Its 
capital  stock  is  divided  into  preference  and 
ordinary  shares,  and  the  par  value  of  both 
classes  is  £10  each.  The  stock  in  dispute 
consists  only  of  ordinary  shares,  represent- 
ed by  three  certificates  bearing  date  June 
12,  1891,  and  numbered  respectively  402, 
403,  and  404,  each  in  due  form  and  under 
seal,  in  the  name  of  John  Peter  Grant,  of 
Detroit,  and  certifying  that  he  is  the  pro- 
prietor of  ordinary  shares  numbered  (in 
402)  4,961  to  4,980  inclusive,  (in  403) 
4,981  to  5,000  inclusive,  (in  404)  5,001  to 
5,020  inclusive,  "subject  to  the  articles  of 
association  and  the  rules  and  regulations 
of  the  company,  and  that  there  lias  been 
paid  in  respect  of  each  of  such  shares  the 
sum  of  £3  (and  it  appears  by  indorsements 
on   the   certificates  that  further   payments 


unauthorized  transfer  of  stock  upon  its 
books,  in  Snyder  v.  Charleston  &  S.  Bridge 
Co.  66  W.  Va.  1,  131  Am.  St.  Rep.  947,  63 
S.  E.  016,  it  is  asserted  that  if  one  is  so 
negligcmt  in  the  pursuit  of  his  remedy  that 
the  rights  of  third  parties  have  been  per- 
mitted to  intervene  to  such  an  extent  as  to 
be  materially  affected  if  the  issue  prevails, 
and.  if  the  loss  of  important  evidence  has 
occiirred  during  such  delay  so  that  a  mis- 
carriage of  justice  is  liable  to  result  on 
account  thereof,  relief  will  not  be  granted; 
ai|d  this  rule  is  said  to  be  applicable  to  a 
stockholder  who  makes  no  claims  against 
t}ie  corporation  for  a  considerable  period 
af  time  (about  six  years)  after  knowledge 
that  he  was  not  recognized  as  a  stockholder 
ty  the  corporation,  during  which  time  other 
stockholders  had  been  brought  into  the 
concern,  innocent  purchasers  have  invested 
their  money  therein,  and  one  of  the  most 
important  witnesses  for  the  corporation 
has  died.  The  court  said  if  the  doctrine  of 
laches  can  ever  be  properly  invoked  in  de- 
fense of  a  claim  of  this  character,  it  is  ap- 
plicable with  peculiar  force  in  the  case 
presented,  and  under  the  facts  of  the  case 
the  conclusion  is  reached  that  it  would 
be  more  equitable  to  refuse  than  to  grant 
relief. 

The  foregoing  case  was  a  case  where  a 
person  was  entitled  to  have  stock  issued 
to  him,  but  never  insisted  upon  its  being 
issued,  and  delayed  asserting  a  claim  there- 
to until  it  had  been  transferred  to  others 
on  the  books  of  the  corporation. 

The  doctrine  of  laches  lias  also  been  ap- 
plied to  an  assignee  of  stock  who  had 
failed  to  have  stock  transferred  to  him  on 
45  L.R.A.(N.S.; 


the  books  of  the  corporation  for  a  long 
period  of  time,  during  which  time  the  stock 
had  been  transferred  to  another  upon  the 
books  of  the  corporation  in  compliance  with 
an  order  of  the  court  in  a  proceeding  for 
that  purpose,  although,  of  course,  the  true 
owner  was  not  a  party  thereto.  It  was  so 
applied  in  Shaw  v.  Goebex  Brewing  Co. 

And  likewise,  in  Pottsville  Bank  v.  Mi- 
nersville  Water  Co.  211  Pa.  566,  61  Atl. 
119,  where  an  assignee  of  stock  delayed 
for  twenty  years  after  a  suit  had  been 
brought  by  a  third  person  to  its  knowledge, 
to  recover  dividends  due  on  the  stock,  dur- 
ing which  time  it  asserted  no  claim  there- 
to, the  court  said  that  these  facts  brought 
the  case  within  that  familiar  rule  that  if 
one,  by  his  acts  or  silence  or  negligence, 
misleads  another,  or  effects  a  transaction 
whereby  an  innocent  party  suffers,  the 
blamable  party  must  bear  the  loss;  and  it 
is  said  that  the  corporation  cannot  be  held 
liable  upon  its  supposed  negligence  or  tor- 
tious act,  since  the  evidence  clearly  shows 
that  it  acted  in  good  faith  and  with  busi- 
ness prudence  throughout  the  whole  trans- 
action, and  it  was  justified  in  relying  upon 
the  adjudication  of  the  court,  which,  for 
all  practical  purposes,  decided  that  the 
plaintiff  in  the  action  was  entitjed  to  thc^ 
shares  of  stock,  unless  the  bank  holding 
the  original  certificates  showed  its  superior 
right  within  a  reasonable  time  by  due  course 
of  law,  and,  the  bank  having  lain  by  and 
failed  to  do  so,  it  cannot  be  heard  to  com- 
plain after  the  rights  of  innocent  third 
parties  have  become  permanently  fixed. 

Where,  however,  a  corporation  has  made 
a  voluntary  transfer  of  stock  upon  its  hooka 


Jax. 
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were  made  in  June,  18 
were  fully  paid), 
any  of  the  above  shan 
without  the  production 
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hold  unto  the  aaid  transferee,  bw  «ecuUTi 

L,  until  Buch  flharcB  i     .    .^^gtratorB,  and  assigns,  subject  toibe 

^    ^0  transfer  oi    *^^^^^^  conditions  on  whicK  I  held  tk  siifr 

a  can  be  rcg«te»-ca     .^^^^^^^^ely  before    the    execution  fiereoi 

ill  certincaw.    \  ^^  ^^^  ^^j^  transferee,  do  hereby  a^^ 

to  accept  and  take  the  said  Bharea  suli : 


July  7,  1890   (Shaw  note8tify'»i»«»  "^"^^^^V, 
that  he  received  the  ptV  Vper  i^  '^*  ®V,   xvl 
John    Peter   Grant   8igi.tey>ed   and   •©•l**  * 
following:  rt 

"I.  John  Peter  Grantr^NiR^  • 
sidcration  of  the  sum  of  $r|fthft«^ 
David  R.  Shaw,  of  Detroit,  I 


iif  con- 


to  the  conditions  aforesaid. 

The  paper  was  not  signed  by  Shaw,  vi 
was  it  stamped.  While  this  paper  wb 
to  a  greater  nunibcr   of    shares  than  u 


do  lft4 


inafter    called    the    transferee,    do    lftj.**^l^i^\  appellant  ^  . 

bargain,  sell,  assign,  and  transfer  to  tta^SaihUtes',  but  be  has  held  the  three  eTens 

In  a  -  delivery  to  him  with  the  iwinm 
theiTi|L«>rr«icfeT.   ^®  dividends  were  paid  oa  t 
of  traSILtiie  ^-een  that  time    (1891)  orH 
stock  betw^^^fe&t  there  is  testimooj  tffic 
and  1908; 


said  transferee  one  hundred  fully  paid  £10 
shares,  numbered  6,021  to  5,040,  5,001  to 
5,020,  4,981  to  5,000,  4,961  to  4,980,  4,941 
to  4.000,  of  and  in  the  undertaking  called 
the    Goebel    Brewing    Company,    Ltd.      To 


without  requiring  the  production  of  out- 
standing certificates,  and  by  its  by-laws, 
the  substance  of  which  is  indorsed  upon  the 
certificates,  it  provides  that'  such  a  trans- 
fer shall  not  be  made  without  the  pro- 
duction of  the  certificates  duly  executed,  it 
cannot  relieve  itself  from  liability  to  the 
senior  assignee  of  the  certificate  for  making 
the  transfer  on  its  books  on  the  ground  that 
he  had  failed  and  neglected  to  have  the  stock 
transferred  to  him  upon  its  books.  This  is 
tho  doctrine  of  First  Nat.  Bank  v.  Lanier, 
11  Wall.  369,  20  L.  ed.  172.  The  court 
says  that  sucli  a  provision  is  an  informa- 
tion to  all  persons  not  only  that  whoever 
in  good  faith  huys  the  stock,  and  produces 
to  the  corporation  the  certificates,  regularly 
assigned,  with  power  to  transfer,  is  en- 
titled to  have  the  stock  transferred  to  him, 
but  also  that  the  corporation  will  not  trans- 
fer the  stock  to  anyone  not  in  possession 
of   the  certificates. 

And  in  Strange  v.  Houston  &.  T.  C.  R.  Co. 
53  Tex.  162,  in  holding  that  an  assignee  of 
stock  was  entitled  to  hold  the  corporation 
responsible  for  a  wrongful  transfer  there- 
of to  another,  notwithstanding  that  sucli 
assignee  had  delayed  for  about  eleven  years 
to  have  the  stock  transferred  to  him  upon 
the  books  of  the  corporation,  the  court 
said  tl^at  the  corporation,  by  the  terms 
of  the  certificates  and  by-laws,  by  the  non- 
production  of  the  certificate  at  the  time 
they  made  the  wrongful  transfer,  were 
charged  with  notice  that  the  original 
certificate  was  outstanding,  and  had  then 
already  passed  or  might  subsequently  pass 
into  the  hands  of  a  subsequent  holder  for 
value. 

And  this  is  also  the  doctrine  of  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30,  holding  that,  while  a  purchaser  of  stock 
who  neglects  to  have  the  transfer  thereof 
entered  upon  the  books  of  the  corporation 
until  after  the  stock  is  transferred  to  a  bona 
ade  holder  without  notice  loses  his  right 
to  have  the  transfer  subsequently  made  to 
him,  yet  the  corporation  is  nevertheless 
liable  to  him  for  permitting  the  stock  to 
be   transferred   to   another,    since   the    bv 


Jie   certificate,  wa^  k 

^t  of  the  rigbti  of  ':■ 

pointed  out  thai : 

lition  declared  t 

the  ceitiiia" 


inaferred  &^ 
lation  of  ■ 

•law  ill  ^ 


indorsement   on 
structive  notice  to 
assignee.     It  is 
its  by-laws,  the  corp5 
the   stock    represented 
issued  should  never  be 
upon  the  delivezr  and  ca„- 
certificates,  and  hence  the  b^ 
tificates  are  notice  that  the  oe 
be   surrendered    before    the    s1 
transferred,  and  the  nonprod 
certificates  is  notice  that  they 
possession  of  the  party  claiming 
fer.     These   facts   operate   as   no 
some  other  party  is  o¥mer  of  th. 
cates,  and  they  put  the  corpora ti_ 
an  inquiry  that  is  equivalent  in  eq, 
actual  notice  of  all  the  rights  whic 
inquiry  might  develoip. 

And  applying  the  same  doctrine,  Bri. 
V.  Delaware,  L.  k  W.  R.  Co.  94  N.  Y. 
holds   that  a  delay   of  over  twenty    y 
upon  the  part  of  an  assignee  of  stock  in 
corporation    did    not    affect    his    right 
hold   the   corporation   responsible   for    i,^ 
sequently  making  a  transfer  of  the    ato 
upon  its  books  to  a  subsequent  assignee 
the  original   holder,  without  requiring   t 
production  of  the  original  certificates. 

And  upon  the  same  point,  see  Clevelan< 
&  M.  R.  Co.  V.  Robbins,  36  Ohio  St.  483 
holding  that  a  delay  of  seventeen  yean 
by  an  assignee  of  stock,  to  have  the  same 
transferred  to  him  upon  the  books  of  th< 
corporation,  did  not  relieve  the  corporation 
of  liability  to  such  assignee  for  failing  tc 
perform  the  duty  imposed  upon  it  by  a  pro- 
vision  indorsed  upon  the  certificates  of 
stock,  that  it  would  be  transferred  upon 
the  books  of  the  company  upon  the  surren- 
der of  the  certificates,  together  with  a  bv- 
law  that  no  new  certificate  shall  be  is- 
sued in  place  of  any  certificate  previously 
issued,  until  such  previous  certificate  shall 
have  been  surrendered  and  canceled,  and 
such  cancelation  with  the  date  thereof 
plainly  written  on  the  face  of  the  certifi- 
cate surrendered. 

And  a  delay  of  five  or  six  years  in  assert- 
.       ing  the  invalidity  of  an  assignment  of  stock 
laws  of  the  corporation,  toarether  with  the  I  by  a  married  woman  has  been  held  not  to 
^i;-)  L.R.A.(N.S.) 
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to  show  that  the  stock  possessed  a  market 
value  of  £3  and  upwards  per  share  "for  a 
good  many  years"  prior  to  1908.  In  that 
year  demand  was  made  both  upon  the  local 
secretary  and  the  London  secretary  for 
transfer  of  the  stock  to  the  name  of  appel- 
lant and  payment  of  dividends,  but  answer 
was  made  by  the  London  secretary  that, 
while  in  Europe  some  fourteen  or  fifteen 
years  before,  Grant  had  executed  a  transfer 
(if  all  his  shares  in  the  company  to  a  Mr. 
Byrne,  and  had  promised  to  remit  the  cer- 
titicates  immediately  upon  his  arrival  in 
New  York;  that  he  had  failed  to  do  so, 
and  Byrne  had  never  been  able  to  trace 
him;  that  in  1904  Byrne  made  application 
to  the  board  in  London  to  register  his 
transfer,   which  was   declined   without   an 


order  of  court;  that  such  an  order  was  ob- 


1  tained  December  9,  1904,  compelling  the 
comppny  to  rectify  the  register  by  entering 
Byrne's  name  as  the  owner  of  the  shares 
formerly  standing  in  the  name  of  Grant. 
The  form  of  assignment  of  Grant  to<  Byrne 
differs  from  that  of  Grant  to  appellant 
Shaw,  above  set  out,  only  in  date,  descrip- 
tion of  shares,  and  in  the  fact  that  the 
instrument  was  stamped  and  was  signed 
and  sealed  by  Byrne,  the  transferee.  The 
instrument  bears  date  October  1,  1894,  and 
embraces  among  others  the  shares  included 
in  the  assignment  to  appellant  and  repre- 
sents by  the  ttiree  certificates  before  men- 
tioned. The  order  of  court  before  referred 
to  was  made  by  the  high  court  of  justice. 


bar  her  right  to  hold  the  corporation  re- 
sponsible for  transferring  the  stock  on  its 
books  in  reliance  upon  the  invalid  trans- 
fer, where  whatever  title  any  of  the  de- 
fendants supposed  they  had  acquired  in 
the  stock  was  obtained  before  she  was  in- 
formed of  the  invalidity  of  the  transfer. 
Merriam  v.  Boston,  C.  &  F.  R.  Co.  117  Mass. 
241. 

In  Reilly  v.  Absecon  Land  Go.  75  N.  J. 
Eq.  71,  71  Atl.  248,  it  was  held  that  where 
a  purchaser  of  stock,  having  indorsed  upon 
it  an  assignment  and  irrevocable  power 
of  attorney  authorizing  its  transfer  upon 
the  books  of  the  company,  delayed  in  having 
the  transfer  made  until  after  the  creditors 
of  the  assignor  had  levied  upon  and  sold 
the  stock  and  the  corporation  had  issued 
certificates  to  the  execution  purchaser,  the 
assignee  was  entitled  to  a  transfer  of  the 
stock  only  upon  condition  that  he  indem- 
nify the  corporation  against  loss  by  reason 
of  the  certificates  issued  to  the  purchaser 
upon  the  execution  sale.  The  court  said 
that  the  long  delay  by  the  assignee  in 
presenting  his  certificates  for  transfer  upon 
the  books  of  the  corporation  made  such 
terms   appropriate. 

In  Wonson  v.  Fenno,  129  Mass.  405,  a 
purchaser  of  stock  receiving  merely  a  pow- 
er of  attorney  to  transfer  the  stock  was 
denied  the  right  to  equitable  relief  to  com- 
pel the  corporation  to  transfer  the  stock 
to  him,  where  for  six  months  he  delayed  to 
present  the  power  of  attorney  to  the  cor- 
poration and  ask  for  the  transfer  of  the 
.stock,  and  in  the  meantime  the  stock  bad 
been  assigned  to  others  by  the  original  as- 
.signor.  The  original  assignor,  however, 
was  made  a  party  to  the  suit,  and  was  re- 
quired to  account  to  the  assignee  for  the 
purchase    price    received. 

It  has  been  held  that  the  owner  of  stock 
who  failed  to  deny  the  authority  of  a  third 
person  to  have  the  same  transferred  upon 
the  books  of  the  corporation,  after  receiving 
a  letter  from  the  corporation  that  they  had 
,been  requested  to  transfer  her  stock  upon 
its  books,  and  that,  unless  thev  heard  from 
her  to  the  contrary,  they  would  make  such 
45  L.R.A.(N.S.) 


transfer,  did  not  thereby  l9se  her  right  to 
be  reinstated  upon  the  books  of  the  cor- 
poration as  the  owner  of  the  stock,  where 
her  signature  to  the  transfer  was  a  for- 
gery. Barton  v.  London  &  N.  W.  R.  Go. 
L.  R.  24  Q.  B.  Div.  77,  59  L.  J.  Q.  B.  N.  S. 
33,  62  L.  T.  N.  S.  164,  38  Week.  Rep.  197. 

And  in  Sloman  v.  Bank  of  England,  14 
Sim.  476,  14  L.  J.  Oh.  N.  S.  226,  9  Jur. 
243,  the  owner  of  stock  which  had  been 
wrongfully  transferred  upon  the  books  of 
the  corporation  in  reliance  upon  his  signa- 
ture to  the  transfer  thereof,  which  was 
forged,  was  held  entitled  to  be  reinstated  as 
the  owner  of  the  stock,  although  he  did  not 
give  prompt  notice  to  the  corporation  of 
the  forgery,  after  knowledge  thereof. 

And  it  has  been  held  that  the  owner  of 
stock  may  recover,  from  the  corporation 
issuing  it,  dividends  arising  thereon,  though 
at  the  time  the  dividends  were  payable  he 
knew  the  stock  bad,  some  months  pre- 
viously, been  transferred  to  another  person 
upon  the  books  of  the  corporation,  in  re- 
liance upon  a  forged  power  of  attorney,  and 
omitted  to  inform  tne  bank  of  this  fact. 
Davis  V.  Bank  of  England,  2  Bing.  393,  9 
J.  B.  Moore,  747,  3  L.  J.  C.  P.  4. 

A  different  rule,  however,  generally  ob- 
tains as  to  the  right  of  an  assignee  of  stock 
who  claims  to  have  the  transfer  thereof  en- 
tered upon' the  books  of  the  company,  to  div- 
idends declared  bv  the  corporation  before 
such  transfer  is  eflected.  While  it  is  the  du- 
ty of  the  corporation  under  by-laws  of  the 
character  mentioned,  to  require  the  produc- 
tion of  the  original  certificate  before  trans- 
ferring the  stodc  to  another  upon  its  books, 
suchby-laws,  however,  do  not  impose  upon  it 
the  duty  to  require  the  production  of  the 
original  certificates  before  paying  dividends, 
and  it  is  entitled  to  pay  such  dividends  to 
the  record  owner  of  the  stock,  and  if  it  does 
so,  it  is  protected  as  against  an  assignee 
of  the  stock  who  has  failed  and  neglected 
to  have  the  same  transferred  to  him  upon 
the  books  of  the  corporation.  Brisbane  v. 
Delaware,  L.  &  W.  R.  Co.  94  N.  V.  204; 
Cleveland  &  M.  R.  Co.  v.  Robbins,  35  Ohio 
St.  483.  A.  G.  S. 
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chancery  division,  sitting  in  London,  and, 
omitting  the  findings,  is  as  follows: 

"This  court  doth  order  that  the  Register 
of  Members  of  the  above-named  company 
be  rectified  by  removing  therefrom  the 
name  of  Jolin  Peter  Grant  as  the  holder  of 
117  ordinary  shares,  numbered  4,941  to 
5,057,  and  06  preference  shares,  numbered 
4,181  to  4,257  inclusive,  and  by  inserting 
in  lieu  thereof  the  name  of  said  Edmund 
Byrne  as  the  holder  of  the  shares  aforesaid, 
pursuant  to  a  transfer  thereof  by  the  said 
John  Peter  Grant  to  the  said  Edmund 
Byrne,  dated  the  1st  day  of  October,  1894. 
.  .  .  And  it  is  ordered  that  due  notice 
of  the  said  rectification  be  given  to*  the 
registrar  of  joint-stock  companies." 

This  order  was  no  doubt  carried  into 
execution,  for  the  secretary  testifies  that 
Byrne  ceased  to  be  a  member  of  the  com- 
pany November  13,  1905,  having  on  that 
date  transferred  the  last  of  the  shares 
standing  in  his  name. 

This  suit  was  commenced  in  the  state 
court  and  removed  to  the  court  below.  Is- 
sue was  joined  by  answer,  and  decree  was 
entered  below  dismissing  the  bill. 

Argued  before  Warrington  and  Knappen, 
Circuit  Judges,  and  Sessions,  District 
Judge. 

Messrs.  Corlisa,   Ijeete,  &  Joslyn,  for 

appellant: 

A  bill  in  equity  to  compel  a  foreign  cor- 
poration to  recognise  the  right  of  property 
of  a  bona  fide  purchaser  and  holder  of  a 
certificate  of  stock  issued  by  it  under  the 
seal  of  the  corporation  may  be  maintained 
by  a  citizen  of  a  state  wherein  said  foreign 
corporation    is   authorized   to   do   business. 

Westminster  Nat.  Bank  v.  New  England 
Electrical  Works,  73  N.  H.  465,  3  L.R.A. 
(N.S.)  561,  111  Am.  St.  Rep.  637,  62  Atl. 
971;  Guilford  v.  Western  U.  Teleg.  Co.  59 
Minn.  332,  50  Am.  St.  Rep.  407,  61  N.  W. 
324;  Cleveland  &  M.  R.  Co.  v.  Robbins,  35 
Ohio  St.  483. 

The  decree  of  the  high  court  of  justice, 
BO  far  as  it  affects  complainant,  may  be 
termed  a  res  inter  alios  acta^  and  can  have 
no  effect  whatever  upon  complainant's 
rights. 

2  Thomp.  Corp.  f  2433 ;  Merritt  v.  Ameri- 
can Steel-Barge  Co.  24  C.  C.  A.  530,  49 
U.  S.  App.  86,  79  Fed,  235;  St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.  127  U.  S. 
G14,  32  L.  ed.  289,  8  Sup,  Ct.  Rep.  1336; 
Case  V.  Citizens'  Bank,  100  U.  S.  446,  26 
L.  ed.  605 :  Hilton  v.  Guyot,  169  U.  S.  113, 
40  L.  ed.  95,  16  Sup.  Ct.  Rep.  139;  Free- 
man V.  Alderson,  119  U.  S.  185,  30  L.  ed. 
372,  7  Sup.  Ct.  Rep.  166. 

Defendant  is  legally  estopped  from  deny- 
ing its  obligations  to  complainant,  because 
45  L.R.A.(N.S.) 


it  neglected  to  enforce  its  own  regulations 
with  reference  to  the  transfer  of  stock  on 
its  register,  before  the  high  court  of  jus- 
tice. 

Moores  v.  Citizens*  Nat.  Bank,  111  U.  S. 
166,  28  L.  ed.  385,  4  Sup.  Ct.  Rep.  345; 
Midland  R.  Co.  v.  Taylor,  8  H.  L.  Cas.  751, 
31  L.  J.  Ch.  N.  S.  336,  8  Jur.  N.  S.  419, 
6  L.  T.  N.  S.  73,  10  Week.  Rep.  382;  First 
Nat.  Bank  v.  Lanier,  11  Wall.  369,  20  L. 
ed.  172;  Western  U.  Teleg.  Co.  v.  Daven- 
port, 97  U.  S.  369,  24  L.  ed.  1047;  Pratt 
V.  Taunton  Copper  Mfg.  Co.  123  Mass.  110, 
26  Am.  Rep.  37,  13  Mor.  Min.  Rep.  590, 
and  Pratt  v.  Boston  &  A.  R.  Co.  126  Mass. 
443. 

The  English  court  has  protected  bona  fide 
holders  of  the  original  certificates  of  the 
capital  stock,  by  granting  decrees  against 
the  corporation  for  the  value  thereof,  where 
certificates  had  been  issued  by  the  corpora- 
tion upon  false,  fraudulent,  or  other 
grounds. 

Barton  v.  London  &  N.  W.  R.  Go.  L.  R. 
3<4  Ch.  Div.  144,  57  L.  J.  Ch.  N.  S.  676, 
69  L.  T.  N.  S.  122,  36  Week.  Rep.  452; 
Sloman  v.  Bank  of  England,  14  Sim.  476, 
14  L.  J.  Ch.  N.  S.  226,  9  Jur.  243;  Swan 
▼.  Korth  British  Australasian  Co.  2  Hurlat. 
&  C.  175,  32  L.  J.  Exch.  N.  8.  273,  10 
Jur.  N.  S.  102,  11  Week.  Rep.  862,  6  Eng. 
Rul.  Cas.  140. 

Under  the  Constitution  of  the  United 
States,  a  person  cannot  be  deprived  of  his 
property  without  due  process  of  law. 

Western  U.  Teleg.  Co.  v.  Davenport,  97 
U.  S.  369,  24  L.  ed.  1047 ;  Holbrook  v.  New 
Jersey  Zinc  Co.  57  N.  Y.  616;  Brisbane 
v.  Delaware,  L.  &  W.  R.  Co.  94  N.  Y.  204; 
Jellenik  v.  Huron  Copper  Min.  Co.  177  U. 
S.  10,  44  L.  ed.  650,  20  Sup.  Ct.  Rep.  559; 
Allen  ▼.  South  Boston  R.  Co.  150  Mass. 
200,  5  L.R.A.  717,  15  Am.  St  Rep.  185, 
22  N.  E.  917. 

The  transfer  of  the  shares  in  question 
by  John  Peter  Grant,  the  original  owner,  to 
complainant,  Shaw,  a  bona  fide  purchaser 
for  value,  accompanied  by  the  delivery  of 
the  original  certificates,  conveyed  to  Shaw 
all  legal  and  equitable  rights  in  said  stock. 

Societe  Generale  de  Paris  v.  Walker,  L. 
R.  11  App.  Cas,  20,  54  L.  T.  N.  S.  389,  65 
L.  J.  Q.  B.  N.  S.  169,  34  Week.  Repl.  662,  6 
Eng.  Rul.  Cas.  157;  Re  Bahia  &  S.  F.  R. 
Co.  L.  R.  3  Q.  B.  583,  9  Best  &  S.  844,  37 
L.  J.  Q.  B.  N.  S.  176,  18  L.  T.  K.  S.  467, 
16  Week.  Rep.  862;  Colonial  Bank  v.  Whin- 
ney,  L.  R.  11  App.  Cas.  437,  56  L.  J.  Ch. 
N.  S.  43,  56  L.  T.  N.  S.  362,  34  Week.  Rep. 
705,  3  Morrell,  207,  21  Eng.  Rul.  Cas.  162 ; 
Rainford  v.  James  Keith  &  B.  Co.  [1905] 
2  Ch.  147,  74  L.  J.  Ch.  N.  8.  631,  92  L.  T. 
N.  S.  786,  12  Manson,  162,  54  Week.  Rep. 
189;    Colonial    Bank   v.    Hepworth,    L.    R. 
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36  Ch.  Div.  36,  66  L.  J.  Ch.  N.  S.  1089, 
67  L.  T.  N.  S.  148,  36  Week.  Rep.  269; 
Williams  v.  Colonial  Bank,  L.  R.  38  Cli. 
Div.  400,  67  L.  J.  Ch.  N.  S.  826,  59  L.  T. 
N.  S.  643,  36  Week.  Rep.  625. 

Messrs.  Orla  B.  Taylor  and  Charles 
F.   Delbrldge,  for  appellee: 

Tlie  transfer  of  stock  of  the  Goebel  Brew- 
ing Company  is  governed  by  the  law  of 
England. 

Murfree,  Foreign  Corp.  §  371;  Black  ▼. 
Zacharie,  3  How.  483,  11  L.  ed.  690;  Scott 
V.  Pequonnock  Nat.  Bank,  21  Blatchf.  203, 
15  Fed.  494;  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  7  Fed.  369;  Home  Ins. 
Co.  y.  Davis,  29  Mich.  238;  Pollock  v. 
German  F.  Ins.  Co.  132  Mich.  225,  93  N. 
W.  436. 

Under  the  law  of  England,  certificates  of 
stock  are  not  negotiable  like  commercial 
paper. 

Cook,  Corp.  §  412. 

The  proceedings  instituted  by  Byrne  in 
the  high  court  of  justice  of  England  con- 
stitute a  complete  defense  to  the  claim  of 
complainant  in  this  case. 

Ex  parte  Shaw,  L.  R.  2  Q.  B.  Div.  463, 
46  L.  J.  Q.  B.  N.  S.  394,  36  L.  T.  N.  S. 
573,  25  Week.  Rep.  569. 

Warrington,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  important  question  is  whether  Shaw 
can  compel  the  Brewing  Company  to  accept 
a  surrender  of  his  certificates  and  execute 
and  deliver  new  ones  in  his  name.  He 
obtained  his  certificates  some  sixteen  years 
before  notifying  the  company  of  his  pur- 
chase or  demanding  a  transfer;  and  this 
was  about  four  years  after  the  company 
had,  in  obedience  to  an  order  of  court, 
entered  upon  its  register  a  transfer  of  these 
shares  to  Byrne,  and  three  years  after 
Byrne  had  disposed  of  the  shares  and  ceased 
to  be  a  member  of  the  company.  It  is 
true  that  each  of  Shaw's  certificates  con- 
tains the  statement:  "No  transfer  of  any 
of  the  above  shares  can  be  registered  with- 
out the  production  of  this  certificate."  It 
is  also  true  that  each  of  these  instruments 
certifies  that  Grant  is  the  "proprietor"  of 
the  shares  named,  "subject  to  the  articles 
of  association  and  the  rules  and  regulations 
of  the  company."  The  twenty-ninth  para- 
graph of  the  articles  of  association  pro- 
vides that  transfers  of  shares  shall  be 
"signed  both  by  the  transferrer  and  the 
transferee;"  but  transfers  were  permissible 
in  "any  usual  common  form  of  instrument 
of  transfer,"  and  we  think,  if  Shaw's  omis- 
sion in  the  present  instance  to  sign  as 
transferee  were  the  only  difficulty,  he  could 
solve  it  simply  by  signing  the  transfer.  Re 
45  L.R.A.(N.S.) 


Tahiti  Cotton  Co.  L.  R.  17  Eq.  273,  43  L. 
J.  Ch.  N.  S.  425,  22  Week.  Rep.  815. 

Section  35  of  the  companies'  act  1862- 
1909,  Great  Britain,  which  among  other 
sections  was  admitted  in  evidence  as  part 
of  the  proofs,  provides: 

"If  the  name  of  any  person  is,  without 
sufficient  cause,  entered  in  or  omitted  from 
the  roister  of  members  of  any  company 
under  this  act,  or  if  default  is  made  or 
unnecessary  delay  takes  place  in  entering 
on  the  register  the  fact  of  any  person  hav- 
ing ceased  to  be  a  member  of  the  company, 
the  person  or  member  aggrieved,  .  .  . 
or  the  company  itself,  may,  as  respects  com- 
panies registered  in  England,  ...  by 
motion  in  any  of  Her  Majesty's  superior 
courts  of  law  or  equity,  or  by  application 
to  a  judge  sitting  in  chambers,  ...  ap- 
ply for  an  order  of  the  court  that  the  regis- 
ter may  be  rectified,  and  the  court  may 
either  refuge  such  application,  ...  or 
it  may,  if  satisfied  of  the  justice  of  the 
case,  make  an  order  for  the  rectification 
of  the  register.  .  .  .  The  court  may,  in 
any  proceeding  under  this  section,  decide 
on  any  question  relating  to  the  title  of  any 
person  who  is  a  party  to  such  proceeding 
to  have  his  name  entered  in  or  omitted 
from  the  register,  whether  such  question 
arises  between  two  or  more  members  or  al- 
leged members,  or  between  any  members  or 
alleged  members  and  the  company,  and  gen- 
erally the  court  may,  in  any  such  proceed- 
ing, decide  any  question  that  it  may  be 
necessary  or  expedient  to  decide  for  the 
rectification  of  the  register."  [25  k  26 
Vict.  chap.  89.] 

The  companies'  act  provides  for  the  or- 
ganization of  companies  such  as  this,  and 
it  is  not  disputed  that  this  company  was 
so  organized;  nor  is  the  settled  principle 
disputed  (indeed,  it  is  in  eflfect  relied  on 
in  support  of  one  portion  of  the  argument 
for  appellant)  that  the  applicable  pro- 
visions of  the  act  must  be  regarded  as 
entering  into  and  forming  part  of  the  com- 
pany's charter.  If  it  be  assumed  for  the 
moment  that  the  principle  can  be  safely 
applied  in  a  case  like  this,  Shaw's  rights 
as  stated  in  his  certificates  of  stock  must 
be  considered  in  connection  with  §  35  of 
the  companies'  act.  Stated,  diflferently, 
Shaw's  right  to  rely  upon  the  representa- 
tion contained  in  the  certificates  of  stock 
that  the  shares  could  not  be  registered 
without  production  of  the  certificates  was, 
at  least  in  terms,  qualified  by  the  power 
vested  in  the  courts  of  England  by  sum- 
mary proceeding,  upon  motion  of  any  "per- 
son or  member  aggrieved,  ...  or  the 
company  itself,"  to  order  the  Register  of 
Members  to  be  rectified  wherever  a  name 
was  without  sufficient  cause  omitted  there- 
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from,  or  when  unnecessary  delay  took  place 
in  entering  on  the  register  ''the  fact  of 
any  person  having  ceased  to  be  a  member." 
Since  Grant  and  Sliaw  were  consciously 
dealing  with  shares  of  stock  in  an  English 
corporation,  which  involved  certificates 
tliat  admittedly  could  not  be  replaced  by 
new  oneS)  with  a  transfer  on  the  Register 
of  Members,  except  in  London,  it  is  plain 
enough  that  Shaw's  right  to  the  relief 
prayed  is  to  be  tested  in  large  measure  by 
such  laws  of  England  as  were  designed  to 
form  part  of  appellee's  charter.  Johnson 
V.  Charles  D.  Norton  Co.  86  C.  C.  A.  361, 
159  Fed.  361,  383  (C.  C.  A.  6th  C)  ; 
Bond  V.  John  V.  Farwell  Co.  96  C.  C.  A. 
546,  172  Fed.  68,  64  (C.  C.  A.  6th  C).  The 
rule  in  this  behalf  is  the  same  as  it  would 
be  if  the  appellee  company  had  been  created 
by  the  law  of  one  of  our  own  states,  say 
other  than  the  state  of  Michigan,  where 
Shaw  at  the  time  of  the  transfer  resided 
and  still  resides.  Bank  of  Augusta  v. 
Karle,  13  Pet.  at  page  591,  10  L.  ed.  309. 
The  question  in  that  case  was  "whether, 
by  the  comity  of  nations,  and  between  these 
states  (Georgia  and  Alabama),  the  cor- 
porations of  one  state  are  permitted  to 
make  contracts  in  another''  (13  Pet.  588) ; 
and  immediately  following  the  statement  of 
the  question,  the  chief  justice  said:  '*It 
is  needless  to  enumerate  here  the  instances 
in  which,  by  the  general  practice  of  civi- 
lized countries,  the  laws  of  the  one  will, 
by  the  comity  of  nations,  be  recognized 
and  executed  in  another,  where  the  right 
of  individuals  are  concerned." 

Justice  Peckham  said  of  that  case  in 
Iglehart  v.  Iglehart,  204  U.  S.  487,  51  L. 
ed.  680,  27  Sup.  Ct.  Rep.  332 :  "Ever  since 
the  case  of  Bank  of  Augusta  v.  Earle, 
.  .  this  doctrine  of  comity  between 
states  in  relation  to  corporations  has  been 
steadily  maintained,  and  it  has  been  recog- 
nized by  this  court  in  many  instances." 

And  Justice  Story  said  in  Black  v. 
Zacharie,  3  How.  483,  611,  11  L.  ed.  690, 
703:  "From  the  nature  of  the  stock  of  a 
corporation,  which  is  created  by  and  under 
the  authority  of  a  state,  it  is  necessarily, 
like  every  other  attribute  of  the  corpora- 
tion, to  be  governed  by  the  local  law  of 
that  state,  and  not  by  the  local  law  of  any 
foreign  stjite." 

It  has  been  held,  as  in  Guilford  v.  West- 
ern U.  Teleg.  Co.  69  Minn.  332,  343,  60  Am. 
»t.  Rep.  407,  61  N.  W.  324,  326,  relied 
on  by  appellant,  that  a  general  law  of  one 
state  prescribing  simply  a  remedy  will  not 
be  regarded  as  binding  in  another  state. 
The  question  in  that  case  was  whether  a 
resident  of  Minnesota  was  entitled  to  a 
decree  to  compel  a  New  York  corporation 
conducting  only  its  telegraph  business  in 
46  L.R.A.  (N.S.') 


the  former  state,  to  issue  new  oeriificates 
of  stock  in  lieu  of  certificates  proved  to 
have  been  lost  twelve  years  before.  The 
company  oflfered  to  deliver  the  new  certifi- 
cates upon  receiving  a  bond  of  indemnity, 
claiming  that  one  of  its  rules  required  such 
indemnity.  Failing  to  prove  the  existence 
of  such  a  rule,  reliance  was  placed  upon 
a  general  law  of  the  state  of  New  York 
which  provided  a  method  of  obtaining  a 
new  stock  certificate  in  case  of  loss  of  the 
original.  It  was  claimed  that  this  fur- 
nished the  exclusive  remedy;  but  it  was 
held  that  this  was  "merely  one  of  the  gen- 
eral laws  and  regulations  of  the  state  of 
New  York  affecting  the  remedy,  which 
govern  only  within  the  limits  of  the  state 
enacting  them."  True,  that  statute  au- 
thorized a  summary  proceeding  to  be  taken 
in  the  supreme  court  and  an  order  to  be 
made  requiring  the  corporation  to  deliver 
new  certificates  upon  depositing  such  secu- 
rity or  filing  a  bond  in  such  form  and  with 
such  sureties  as  the  court  might  require. 
5  N.  Y.  Rev.  Stat.  8th  ed.  p.  4103.  But  no 
such  proceeding  had  been  taken  or  order 
made.  Manifestly,  that  situation  was  quite 
different  from  this  one.  Here  we  have  a 
court  order  actual Iv  made  and  executed, 
and  new  certificates  issued  in  obedience  to 
it,  which  (so  far  as  appears)  passed  into 
the  hands  of  third  persons  without  notice 
of  any  right  in  Shaw. 

We  are  constrained  to  believe  that  §  35 
must  be  regarded  as  an  integral  part  of 
the  appellee  company's  charter,  and  that 
Shaw  was  chargeable  with  knowledge  of 
the  limitation  which  that  section  in  effect 
imposed  upon  his  rights  under  the  certifi- 
cates of  stock.  Copin  v.  Adamson,  L.  R.  9 
Exch.  346,  43  L.  J.  Exch.  N.  S.  161,  31 
L.  T.  N.  S.  242,  22  Week.  Rep.  658 ;  Bank 
of  Australasia  v.  Harding,  9  C.  B.  686,  19 
L.  J.  C.  P.  N.  S.  346,  14  Jur.  1094;  Bank 
of  Australasia  v.  Nias,  16  Q.  B.  733,  734, 
20  L.  J.  Q.  B.  N.  S.  284,  15  Jur.  967.  The 
companies'  act  prescribes  the  mode  in  which 
such  corporations  as  this  shall  be  created. 
The  act  states  the  powers  and  limitations 
in  detail.  It  will  not  do  to  include  some 
portions,  as  learned  counsel  for  appellant 
do,  and  attempt  to  exclude  others.  The 
portions  that  are  distinctly  applicable,  like 
§  35,  should  be  interpreted  rather  than 
ignored.  In  determining  the  true  construc- 
tion of  the  section,  we  should  be  governed 
by  the  decisions  of  the  courts  of  Great 
Britain.  Elmendorf  v.  Taylor,  10  Wheat. 
158,  6  L.  ed.  292,  opinion  by  Chief  Justice 
Marshall.  It  should  perhaps  be  stated  by 
M'ay  of  precaution  that  it  -is  not  meant  to 
say  that  laws  of  a  foreign  nation  will  be 
so  recognized  and  enforced,  which  are  re- 
pugnant to  the  local  laws  or  policy. 
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In  the  well-considerea  catie  of  Ex  parte 
8haw,  L.  R.  2  Q.  B.  Div.  463,  479,  it  was 
held  to  be  a  matter  of  discretion  whether 
the  court  should  exercise  the  summary 
jurisdiction  given  by  §  35.  Although  it  ia 
apparent  in  that  case  that  there  was  a  con- 
flict in  the  earlier  decisions,  the  ultimate 
conclusion  reached  in  the  court  of  appeal, 
and  concurred  in  by  his  associates,  is  found 
in  wbat  Lord  Coleridge  said:  "Looking 
at  all  the  words  of  §  35,  and  giving  them  a 
reasonable  construction,  I  think  that  the 
legislature  intended  to  give  the  court  juris- 
diction to  make  an  order  so  as  to  decide 
questions  of  title,  trusting  to  the  discretion 
of  the  court  not  to  decide  in  this  summary 
manner  any  intricate  or  difficult  question 
of  title;  but  that,  if  the  court  think  fit» 
they  have  jurisdiction  to  make  the  order 
in  all  cases." 

See  report  also  of  same  case  as  affirmed 
in  the  court  of  appeal,  46  L.  J.  Q.  B.  N.  S. 
394;  also  Re  Kimberley  North  Block  Dia- 
mond Min.  Co.  59  L.  T.  N.  S.  5T9;  Lindley, 
Companies,  5th  ed.  122;  3  Enc.  Laws  of 
Eng.  306. 

The  order  of  rectification  set  out  in  the 
statement,  under  which  Byrne's  name  in 
lieu  of  Grant's  was  placed  on  the  Register 
of  Members,  was  made  upon  the  motion  of 
Byrne,  the  hearing  of  counsel  for  the  brew- 
ing company,  and  certain  evidence  offered 
in  the  form  of  affidavits  and  exhibits,  in- 
cluding the  transfer  of  shares  by  Grant 
to  Byrne.  Grant  was  not  a  party  to  the 
proceeding.  It  was  made  to  appear,  how- 
ever, that,  upon  delivery  in  London  of  the 
instrument  transferring  his  shares  to 
Byrne,  Grant  promised  the  latter  that,  upon 
returning  to  New  York,  he  would  forward 
the  certificates  to  Byrne.  Ten  years  had 
elapsed  since  the  date  of  that  instrument 
of  transfer,  and  the  evidence  tended  to 
show  that,  in  spite  of  diligent  search.  Grant 
could  not  be  found.  Why  then  did  not  the 
court  obtain  jurisdiction  to  rectify  the 
register?  True,  Shaw  was  not  a  party  to 
the  proceeding,  and  was  not  given  notice 
of  it;  nothing  appears  to  have  been  known 
of  either  him  or  his  holdings  by  anyone 
connected  with  the  proceeding.  The  articles 
of  association  (§  29)  provide  that  "the 
transferrer  shall  be  deemed  to  remain  a 
holder  of  the  shares  until  the  name  of  the 
transferee  is  entered  in  the  register  in  re- 
spect thereof."  Section  22  of  the  com- 
panies' act  provides  that  shares  "shall  be 
personal  estate."  The  certificates  repre- 
senting the  shares  in  dispute  were  simply 
evidence  of  title,  and,  despite  Shaw's  pos- 
session of  the  certificates,  the  shares  them- 
selves were  within  Great  Britain  for  the 
purposes  of  a  suit  or  proceeding  to  deter- 
mine title.  Jellenik  v.  Huron  Copper  Min. 
45  L.R.A.(N.S.) 


Co.  177  U.  S.  12,  13,  44  L.  ed.  661,  652, 
20  Sup.  Ct.  Rep.  559,  Schedule  1,  table  A, 
§  8,  referred  to  in  §  50  of  the  companies* 
act,  prescribes  the  form  of  transfer,  and 
§  16  of  such  schedule  and  table  providcH 
that  "the  instrument  of  transfer  shall  be 
presented  to  the  company,  accompanied 
with  such  evidence,  as  the  directors  mav 
require  to  prove  the  title  of  the  trans- 
ferrer, and  thereupon  the  company  shall 
register  the  transferee  as  a  member." 

The  court  order  in  practical  effect  oper- 
ated as  an  evidential  substitute  for  these 
absent  certificates.  If  the  companies'  act 
bad  so  required,  and  steps  had  been  taken 
to  make  Shaw  a  party  to  the  proceeding 
by  publication,  as  was  required  by  the  stat- 
utes under  consideration  in  the  Jellenik 
Case,  the  decision  there  rendered  would  be 
conclusive  of  this  case.  But,  imputing 
knowledge  to  Shaw  of  the  provisions  of  the 
companies'  act,  it  is  not  perceivable  why, 
as  respects  the  complaint  that  he  was  not 
made  a  party  to  the  proceeding  and  that 
there  was  want  of  due  process,  he  should 
not  be  regarded  as  having  consented  to  the 
very  procedure  which  resulted  in  the  order 
to  rectify  the  register. 

The  most  that  Shaw  can  urge  or  does 
urge  is  that  the  company  is  bound  by  its 
representation  that  no  transfer  of  the  shares 
could  be  registered  without  the  production 
of  the  certificates.  The  basis  of  liability 
upon  such  a  representation  is  estoppel. 
Joslyn  V.  St.  Paul  Distilling  Co.  44  Minn. 
183,  185,  46  N.  W.  337.  Indeed,  we  are 
bound  to  hold  that  this  ia  the  true  theory 
of  liability  upon  the  entire  certificate. 
Moores  v.  Citizens'  Nat.  Bank,  111  U.  S. 
156,  165,  28  L.  ed.  385,  388,  4  Sup.  Ct. 
Rep.  345.  But  estoppel  or  any  other 
theory  of  liability  cannot  be  invoked  in  the 
presence  of  knowledge,  either  actual  or  con- 
structive, that  the  company's  representa- 
tion was  so  qualified  as  that  a  designated 
court  could  summarily  relieve  against  it. 
Indeed,  such  fact  must  be  read  into  the 
representation.  The  validity  of  such  a 
qualification  is  at  last  founded  on  consent. 
We  do  not  know  of  any  policy  of  this 
country  that  would  prevent  the  giving  of 
such  consent;  nor  of  any  reason  why  the 
maxim  Consensus  faoit  legem  sliould  not 
be  applied  in  such  a  case  as  this.  Calloway 
V.  People's  Bank,  54  Ga.  444,  449;  Copin 
V.  Adamson,  supra,  p.  354  (L.  R.  9  Exch.)  : 
Feyerick  v.  Hubbard  (1902)  71  L.  J. 
K.  B.  N.  S.  509,  511,  50  Week.  Rep.  557, 
86  L.  T.  N.  S.  829,  18  Times  L.  R.  381; 
Rousillon  V.  Rousillon,  L.  R.  14  Ch.  Div. 
371,  49  L.  J.  Ch.  N.  S.  338,  42  L.  T.  N.  vS. 
679,  28  Week.  Rep.  623,  44  J.  P.  663.  This 
is  not  a  case  of  negligence  or  of  deception 
or  fraud  on  the  part  of  the  company.    The 
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compRny  did  not  of  its  own  volition  change 
its  register;  it  refused  to  do  so;  it  simply 
yielded  obedience  to  the  order  of  the  court. 
After  executing  the  court's  order,  the  com- 
pany was  obviously  bound  to  deliver  cer- 
tificates for  the  stock  in  favor  of  Byrne. 
In  saying  this,  it  is  not  meant  to  pass 
upon  any  right  of  Shaw  as  against  Byrne. 
Further,  to  urge  the  doctrine  of  estoppel, 
or  any  other  theory  of  liability  against  the 
company,  is  to  overlook,  the  doctrine  of 
laches  as  respects  Sbaw^  He  trusted  Grant, 
while  the  company  refused  to  trust  either 
Grant  (through  his  last  transfer)  or 
Byrne.  Shaw's  conduct  enabled  Grant  to 
perpetrate  the  only  fraud  that  appears  to 
have  been  committed.  Grant's  transfer  to 
Shaw  described  100  shares,  but  he  delivered 
certificates  for  only  60.  This  was  calculat- 
ed to  excite  seasonable  inquiry  both  as  to 
a  further  certificate  and  Grant's  failure 
to  observe  the  obligation  of  his  transfer; 
and  yet  Shaw  seems  to  have  been  as  in- 
difTerent  in  these  respects  as  he  was  in  re- 
gard to  notifying  the  company  of  his  hold- 
ings. Grant  made  his  transfer  to  Byrne 
ten  years  before  the  court  was  called  upon 
to  make  its  order;  another  year  elapsed 
between  that  time  and  the  time  Byrne  dis* 
posed  of  his  stock;  and  still  three  years 
more  were  allowed  to  pass  before  Shaw 
made  his  demand  for  a  transfer.  If  Shaw 
had  simply  apprised  the  company,  at  any 
time  during  the  twelve  years  that  passed 
between  the  time  he  obtained  the  certificates 
and  the  date  of  the  court's  order,  that  he 
was  the  owner  of  the  shares  described  in 
the  certificates  in  dispute,  his  case  would 
have  been  entirely  different.  Westminster 
Xat.  Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  480,  3  L.R.A.(N.S.) 
551,  111  Am.  bt  Rep.  637,  62  Atl.  971; 
Brisbane  v.  Delaware,  L.  &  W.  R.  Co.  94 
N.  Y.  204,  208.  He  did  not  in  all  that 
time  even  notify  any  of  the  local  officers 
at  Detroit  of  his  holdings.  It  is  no  answer 
to  say  that  he  desisted  from  giving  notice 
or  making  earlier  demand  because  the  com- 
pany was  not  paying  dividends,  for,  as 
stated,  the  evidence  tends  to  show  that  the 
stock  was  for  years  of  substantial  value. 
As  between  him  and  the  company,  he  was 
not  a  member, — a  stockholder.  He  was 
entitled  to  become  one  at  any  time  prior 
to  the  action  of  the  court  rectifying  the 
Ivcgister  of  Members;  but  such  a  right 
should  have  induced  diligence,  not  neglect. 
Wc  are  not  unmindful  of  the  title  acquired 
by  Shaw  to  the  certificates  through  their 
transfer  and  delivery;  but,  in  view  of  the 
limitation  imposed  by  the  company's  char- 
ter upon  the  representation  contained  in 
his  certificates,  we  hold  that  it  was  culpable 
neglect  in  Shaw  to  sleep  upon  his  rights 
45  L.R.A.(N.S.) 


so  many  years,  and  that,  even  if  the  court 
order  and  its  execution  did  not  alone  oper- 
ate to  devest  him  of  the  right  to  compel 
tlie  company  to  reeognise  the  certificates 
as  evidence  of  title  to  the  shares,  he  is  in 
no  position  to  urge  such  recognition. 
The  decree  below  is  affirmed,  with  coats. 


IOWA  SUPREME  COURT. 

MARGARET  FLYNN 

V. 

CHICAGO  GREAT  WESTERN  RAILROAD 
COMPANY,  Appt. 

(—  Iowa,  — ,  141  N.  W.  401.) 

Administrator  —  assignment  of  mcstlon 
for  death. 

An  administrator  cannot  assign  to  the 
widow  witliout  consideration  a  right  of  ac- 
tion for  death  of  his  intestate,  constituting 
part  of  the  assets  of  the  estate,  where  there 
are  surviving  children  and  under  the  stat- 
ute, any  recovery  is  for  the  benefit  of  both 
widow  and  children. 

(May  16,  1913.) 

Note.  —  AsaigndMlUy  of  coMse  of  €UsUon 

for  death. 

But  little  authority  has  been  discovered 
upon  the  question.  In  Ludwig  v.  Glaessel, 
34  Hun,  312,  it  was  held  that  the  guardian 
of  minor  children  might  assign  their  claims 
under  the  "civil  damage  act"  for  the  death 
of  their  father,  to  their  mother,  upon  whom 
the  duty  of  supporting  the  children  had 
been  devolved  by  the  father's  death.  The 
court  said  that  it  was  unnecessary  to  con- 
sider how  far  the  policy  of  the  act  might 
be  held  to  forbid  the  assignment  to  a 
stranger.  It  does  not  expressly  appear 
whether  or  not  there  was  any  consideration 
for  the  assignment,  but  it  seems  probable 
that  the  assignment  was  made  without  con- 
sideration, and  to  aid  the  mother  in  carry- 
ing the  burden  of  the  children's  support. 
This  seems  to  be  the  only  case,  aside  from 
Flynn  v.  Chicago  G.  W.  R.  Co.,  where  the 
assignment  affected  any  rights  other  than 
those  of  the  assignor. 

In  Quin  v.  Moore,  15  N.  Y.  432,  it  was 
decided  that  a  mother  who  was  the  only 
next  of  kin  of  an  infant  whose  death  was 
wrongfully  caused  by  defendant  could  as- 
sign ner  statutory  right  of  action  for  the 
death  of  such  infant. 

But  in  Texas  Mexican  R.  Co.  v.  Showal- 
ter,  3  Tex.  App.  Civ.  Cas.  (Willson)  92, 
which  was  an  action  by  parents  for  the 
death  of  a  child,  under  a  statute  which  pro- 
vided that  "if  the  sole  plaintiff  die  pending 
the  suit,  and  he  is  the  only  party  entitled 
to  the  money  recovered,  the  suit  shall 
abate,"  it  was  held  that  the  parents'  claim 
was  not  assignable,  they  being  the  only 
parties  entitl^  to  the  damages  claimed. 

R.  L.  S. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Tama  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plain- 
tiff's intestate  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

Statement  by  Iiadd,  J.: 

Action  for  damages  resulted  in  a  judg- 
ment against  defendant,  from  which  it  ap- 
peals. 

Messrs.  Willett  &  WiUett  and  Carr, 
Carr,  A  Evans,  for  appellant : 

Plaintiff  was  not  the  real  party  in  in- 
terest, and  was  therefore  not  entitled  to 
maintain  the  action. 

Wyatt  V.  Rambo,  29  Ala.  510,  68  Am. 
Dec.  89;  Riddle  v.  Hill,  51  Ala.  224;  Win- 
ningham  v.  Holloway,  51  Ark.  385,  11  S. 
W.  579;  Worthy  v.  Johnson,  8  Ga.  236,  52 
Am.  Dec.  399;  Weyer  v.  Second  Nat.  Bank, 
57  Ind.  198;  Powers  v.  Powers,  48  How. 
Pr.  389;  Valley  Nat.  Bank.  v.  Crosby,  108 
Iowa,  651,  79  N.  W.  383;  Re  Radovich,  74 
Cal.  536,  5  Am.  St.  Rep.  466,  16  Pac.  321; 
11  Am.  &  £ng.  Enc.  Law,  995;  Drury  v. 
Katick,  10  Allen,  169;  Neely  v.  Rob- 
inson, Hempst.  9,  Fed.  Cas.  No.  10,082a; 
Rhodes  v.  Stout,  26  Iowa,  313;  Baird  v. 
Brooks,  65  Iowa,  40,  21  N.  W.  163;  Haynes 
V.  Harris,  33  Iowa,  516;  Major  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  115  Iowa,  309,  88 
N.  W.  815;  Seney  v.  Chicago,  M.  &  St.  P. 
R.  Co.  125  Iowa,  290,  101  N.  W.  76; 
Vimont  v.  Chicago  &  N.  W.  R.  Co.  69  Iowa, 
296,  22  N.  W.  906,  28  N.  W.  612. 

Messrs.  Wade,  Butcher,  A  Davis,  for 
appellee : 

Plaintiff  is  the  real  party  in  interest, 
and  the  assignment  to  her  is  not  void. 

Small  v.  Chicago,  R.  I.  &  P.  R.  Co.  55 
Iowa,  585,  8  N.  W.  437;  Gere  v.  Council 
Bluff  Ins.  Co.  67  Iowa,  272,  23  N.  W.  137, 
25  N.  W.  159,  4  Cyc.  62;  Blackford  v. 
Westchester  F.  Ins.  Co.  41  C.  C.  A.  226,  101 
Fed.  90;  Vimont  v.  Chicago  &  N.  W.  R.  Co. 
64  Iowa,  520,  17  N.  W.  31,  21  N.  W.  9, 
69  Iowa,  296,  22  N.  W.  906,  28  N.  W.  612; 
Hawley  v.  Chicago,  B.  &  Q.  R.  Co.  71  Iowa, 
717,  29  N.  W.  787;  Kithcart  v.  Kithcart, 
145  Iowa,  549,  30  L.R.A.(N.S.)  1062,  124 
N.  W.  305;  Knadler  v.  Sharp,  36  Iowa, 
232;  Searing  v.  Berry,  58  Iowa,  20,  11  N. 
W.  708;  Lehman  v.  Press,  106  Iowa,  389, 
76  N.  W.  818;  Hale  v.  Harris,  112  Iowa, 
372,  83  N.  W.  1046;  Reed  v.  Lane,  96  Iowa, 
455,  65  N.  W.  380;  Everett  v.  Central  Iowa 
R.  Co.  73  Iowa,  443,  35  N.  W.  609;  Mar- 
shall County  V.  Hanna,  57  Iowa,  374,  10 
N.  W.  745;  Chapman  v.  Charleston,  30  S. 
C.  549,  3  L.R.A.  314,  9  S.  E.  691;  Ladd  v. 
Wiwin,  35  N.  H.  421,  69  Am.  Dec.  558: 
Newell  V.  West,  13  Blatchf.  114,  Fed,  Cas. 
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No.  10,150;  Munteith  v.  Rahn,  14  Wis. 
211;  Weider  v.  Osborn,  20  Or.  307,  25  Pac. 
715;  Wynns  v.  Alexander,  22  N.  C.  (2 
Dev.  &  B.  Eq.)  59. 

Ladd,   J.,   delivered  the  opinion  of  the 
court: 

The  plaintiff  is  the  widow  of  William 
Flynn.  His  death  was  caused  by  the  col- 
lision of  a  motor  car  with  a  switch  engine, 
July  16,  1910.  He  was  defendant's  road- 
master,  and,  upon  returning  to  Marshal  I - 
town  from  the  east  over  defendant's  road, 
he  dropped  from  the  motor  car  on  which  he 
was  riding  shortly  before  it  ran  into  tlie 
tender  of  a  switch  engine,  which  was  back- 
ing, and  ran  over  him  before  stopped.  Ed- 
ward Sheridan  was  appointed  administrator 
of  the  estate  of  deceased  in  April,  1911, 
and,  discovering  no  other  assets  of  the  es- 
tate, immediately  executed  an  assignment 
of  the  cause  of  action  for  negligently  caus- 
ing the  death  of  decedent  to  Mrs.  Flynn, 
then  a  resident  of  Minnesota.  Such  assign- 
ment was  executed  without  any  considera- 
tion whatever  and  without  the  order  or  ap- 
proval of  the  court,  and  was  in  words 
following: 

For  value  received,  I,  the  undersigned, 
Edward  Sheridan,  administrator  of  the  es- 
tate of  William  Flynn,  do  hereby  sell  and 
assign  and  transfer  unto  Margaret  Flynn 
the  certain  cause  of  action  owned  by  me  as 
administrator,  based  upon  the  death  of  Wil- 
liam Flynn,  on  July  16,  1910,  caused  by  the 
negligence  of  the  Chicago  Great  Western 
Railroad  Company,  and  I  do  hereby  author- 
ize the  said  Margaret  Flynn  to  commence 
action  thereon,  and  to  prosecute  the  same 
and  collect  the  same,  all  with  the  same 
force  and  effect  as  I  could  do  as  adminis- 
trator, as  aforesaid.  The  cause  of  action 
aforesaid  and  the  negligence  aforesaid  arise 
out  of  a  collision  between  a  switch  engine 
belonging  to  said  railroad,  and  a  motor  car 
upon  which  said  William  Flynn  was  riding, 
and  occurred  in  the  vards  at  Marsh  alltown, 
Iowa,  the  said  collision  throwing  the  said 
Flynn  from  said  motor  car  and  killing  him. 

Signed  this  19th  day  of  April,  a.  d.  1911. 
[Signed]  Edward  Sheridan, 
'  Administrator. 

At  the  same  time  Mrs.  Flynn  executed 
this  paper:  , 

Cannon  Falls,  Minn.  April  22,  1911. 
Received  of  Edward  Sheridan  written  as- 
signment of  the  cause  of  action  arising  out 
of  the  death  of  my  husband,  William  Flynn, 
hereby  agreed  to  protect  said  Sheridan  from 
all  claims,  expenses,  or  costs  in  connection 
with  the  action  brought  by  me  thereon,  and 
to  pay  from  any  amount  recovered  the  at 
torneys'  fees  heretofore  agreed  by  me  to  bi* 
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paid  to  the  firm  of  Wade,  Dutcher,  &  Dayis, 
and  I  hereby  exempt  said  Sheridan  from 
any  obligation  to  employ  attorneys,  or  to 
|ro  to  furtlier  trouble  or  expense  in  connec- 
tion with  said  claim. 

[Signed]  Mrs.  Margaret  Flynn. 

Decedent  left  two  children,  a  girl  thirteen 
and  a  boy  eleven  years  of  age,  who  are 
residing  with  their  mother,  the  plaintiff. 
The  defendant  pleaded  that  the  assignment, 
as  it  was  without  consideration  and  had 
not  been  ordered  or  approved  by  the  court, 
was  void,  and  that  the  plaintiff  was  not 
the  real  party  in  interest.  Contrary  to  ap- 
pi'llee's  contention,  this  plea  in  abatement 
was  as  authorized  by  §  3642  of  the  Code, 
and  sliould  have  been  sustained.  In  sub- 
mitting  the  cause  to  the  jury  on  the  merits, 
the  plea  was  necessarily  adjudged  not  good. 

On  the  merits  of  this  plea,  it  is  to  be 
observed  that  §  3443  of  the  Code  exacts 
ttiat  "all  causes  of  action  shall  survive  and 
may  be  brought  notwithstanding  the  death 
of  tlie  person  entitled  or  liable  to  the  same." 

Section  3444 :  "The  right  of  civil  remedy 
is  not  merged  in  a  public  offense,  but  may 
in  all  cases  be  enforced  independently  of 
and  in  addition  to  the  punishment  of 
the  latter." 

Section  3445:  "Any  action  contemplated 
in  the  two  preceding  sections  may  be 
brought,  or  the  court,  on  motion,  may  al- 
low the  action  to  be  continued,  by  or  against 
t)ie  legal  representatives  or  successors  in 
interest  of  the  deceased.  Such  action  shall 
be  deemed  a  continuing  one,  and  to  have 
accrued  to  such  representative  or  successor 
at  the  time  it  would  have  accrued  to  the 
deceased  if  he  had  survived." 

These  statutes  have  been  construed  as 
not  creating  a  new  cause  of  action,  but  as 
abrogating  the  common-law  rule  by  which 
an  existing  cause  of  action  is  terminated 
by  the  death  of  a  party  entitled  to  recover. 
Sachs  V.  Sioux  City,  109  Iowa,  224,  80  N. 
W.  336;  Romano  v.  Capital  City  Brick  & 
Pipe  Co.  125  Iowa,  591,  68  L.R.A.  132,  106 
Am.  St.  Rep.  323,  101  N.  W.  437,  2  Ann. 
Cas.  678;  Rietvcld  v.  Wabash  R.  Co.  129 
Iowa,  249,  105  N.  W.  615. 

As  decedent  survived  two  hours,  the 
cause  of  action  accrued  to  him  (Kellow  v. 
Central  Iowa  R.  Co.  68  Iowa,  470.  56  Am. 
Rep.  858,  23  N.  W.  740,  27  N.  W.  466)  :  but 
it  is  also  deemed  to  have  accrued  to  the 
personal  representative  at  the  same  time 
(Murphy  v.  Chicago,  M.  &  St.  P.  R.  Co. 
80  Iowa,  26,  45  N.  W.  392). 

Section  3313  of  the  Code  provides  that 
"when  a  wrongful  act  produces  death,  dam- 
ages recovered  therefor  shall  be  disposed  of 
as  personal  property  belonging  to  the  estate 
of  the  deceased ;  but  if  the  deceased  leaves ' 
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a  husband,  wife,  child,  or  parent,  it  shall 
not  be  liable  for  the  payment  of  debts." 
The  legal  title  to  the  chose  in  action  then 
vested  in  the  administrator  upon  his  ap- 
pointment, but  this,  like  title  to  all  per- 
sonal property  of  an  estate  where  there  are 
no  creditors,  was  in  trust  for  the  widow 
and  children.  Herriott  v.  Potter,  115  Iowa, 
648,  89  N.  W.  91. 

That  the  administrator  might  have  prose- 
cuted the  action  appears  from  the  stat- 
utes quoted,  but  could  he  transfer  it  to 
another  without  consideration,  or,  in  other 
words,  give  it  away?  Notwithstanding  the 
statutes  of  this  state  authorizing  the  sale 
of  the  assets  of  an  estate  on  the  order  of 
court  (§  3322,  Code),  the  common -law  rule 
prevails  that  the  administrator  may  dispose 
thereof,  including  choses  in  action,  and  pass 
good  title  without  such  order.  Everett  v. 
Central  Iowa  R.  Co.  73  Iowa,  443,  35  N. 
W.  609;  Marshall  County  v.  Hanna,  57 
Iowa,  374,  10  N.  W.  745.  Such  statutes 
are  construed  to  be  for  the  protection  of 
the  administrator,  and  not  as  a  limitation 
on  his  power,  and  this  appears  to  be  the 
consensus  of  judicial  opinion,  though  coun- 
sel for  appellant  have  cited  decisions  to 
the  contrary,  but  these  rest  on  statutes 
which  in  effect  prohibit  sales  in  the  absence 
of  an  order  by  the  court.  Weyer  v.  Second 
Nat.  Bank,  57  Ind,  198;  Wyatt  v.  Rambo, 
29  AhL.  510,  68  Am.  Dec.  89;  Winningham 
V.  Holloway,  51  Ark.  385,  11  S.  W.  579. 

Conceding  that  an  administrator  may  in 
good  faith  transfer  choses  in  action  for  a 
valuable  consideration,  it  does  not  follow 
that  he  may  rob  those  entitled  to  the  es- 
tate by  giving  these  away.  Whether,  had 
there  been  no  outstanding  obligations,  the 
administrator  might  have  distributed  the 
estate  by  assigning  the  cause  of  action  to 
the  widow  and  children  under  §  3364  of  the 
Code,  saying,  "The  property  itself  shall  be 
distributed  in  kind  when  that  can  be  Hat- 
isfactorily  and  equitably  done,"  is  not  now 
involved,  for  the  assignment  was  to  the 
widow,  and  utterly  deprived  the  two  child- 
ren of  their  two-thirds  interest  in  the  cause 
of  action.  See  also  §§  3362,  3363,  Code. 
The  administrator's  obligation  to  them  was 
quite  as  sacred  as  that  to  the  mother,  and, 
even  though  what  was  done  may  not  have 
been  actuated  by  ev^l  motives,  it  was  a 
fraud  on  those  entitled  to  the  property  of 
the  estate. 

Undoubtedly,  the  assignee  of  an  individu- 
al or  private  corporation  may  maintain  an 
action  on  an  assigned  chose  in  action,  even 
though  the  transfer  were  without  consider- 
ation. Gere  v.  Council  Bluffs  Ins.  Co.  67 
Iowa,  272,  23  N.  W.  137,  25  N.  W.  159; 
Searing  v.  Berry,  58  Iowa,  20,  11  N.  W. 
708;  Small  v.  Chicago,  R.  I.  &  P.  R.  Co.  55 
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Messrs.  Bailey  A  Vetth,  for  appellee: 

The  so-called  mayor  and  council  having 
no  legal  existence,  the  contract  was  void. 

Hurley  ▼.  Motz,  151  Ky.  451,  152  S.  W. 
248;  Hildreth  v.  M'Intire,  1  J.  J.  Marsh, 
206,  19  Am.  Dec.  61;  Morris  v.  Randall, 
129  Ky.  720,  112  S.  W.  856;  Cooley,  Const. 
Lim.  6th  ed.  222;  Rhea  y.  Newman,  153 
Ky.  604,  44  L.R.A.(N.S.)  989,  156  S.  W. 
154. 

Appellee  is  not  liable  to  the  contractor, 
though  his  property  has  been  benefited. 

Doyle  v.  Bellevue,  1  Ky.  L.  Rep.  168; 
Woodruff  v.  Shea,  152  Ky.  657,  153  S.  W. 
1005;  Belleview  v.  Ilohn,  82  Ky.  1;  Louis- 
ville V.  Parsons,  150  Ky.  420,  150  S.  W. 
498. 

Appellee  is  not  estopped  to  deny  liability. 

Fox  V.  Middlesborough  Town  Co.  96  Ky. 
262,  28  S.  W.  776;  Doyle  v.  Bellevue,  1 
Ky.  L.  Rep.  168. 

Mr.  Brent  Spence,  also  for  appellee: 

The  existence  of  a  de  jure  office  is  a  nec- 
essary condition  of  a  de  facto  officer. 

Norton  v.  Shelby  County,  118  U.  S.  425. 
30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1121;  People 
v.  Toal,  85  Cal.  333,  24  Pac.  603 ;  People  ex 
rel.  Sinkler  v.  Terry,  42  Hun,  273;  Van 
Slyke  V.  Trempealeau  County  Farmers*  Mut. 
Ins.  Co.  39  Wis.  390,  20  Am.  Rep.  50; 
Fenelon  v.  Butts,  49  Wis.  342,  5  N.  W.  784 ; 
Herrington  v.  State,  103  Ga.  318,  68  Am. 
St.  Rep.  05,  29  S.  E.  931;  Farrington  v. 
New  England  Invest.  Co.  1  N.  D.  113,  45 
N.  W.  191;  Re  Allison,  13  Colo.  525,  10 
L.RAi.  790,  16  Am.  St.  Rep.  224,  22  Pac. 
820;  People  ex  rel.  Stuckart  v.  Knopf,  183 
111.  410,  56  N.  E.  156;  State  Bank  v.  Frey, 
3  Neb.  (Unof.)  83,  91  N.  W.  239;  Curtin 
V.  Barton,  139  N.  Y.  505,  34  N.  E.  1093; 
Ex  parte  Strang,  21  Ohio  St.  610:  Kirker 
V.  Cincinnati,  48  Ohio  St.  507,  27  N.  E. 
898;  Ex  parte  Bassitt,  90  Va.  679,  19  S.  £. 
453;  Chicago  &  N.  W.  R.  Co.  v.  Langdale 
County,  56  Wis.  614,  14  N.  W.  844;  Hil- 
dreth V.  M'Intire,  1  J.  J.  Marsh,  206,  19 
Am.  Dec.  61 ;  Coquillard  Wagon  Works  v. 
Melton,  137  Ky.  194,  125  S.  W.  291. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

In  1888  the  legislature  of  the  state 
created  the  district  of  Clifton  in  Campbell 
county,  and  established  therein  a  form  of 
municipal  government  very  similar  to  the 
form  of  government  of  the  cities  of  the 
state,  although  the  district  was  not  in  fact 
either  a  city  or  a  town.  The  district  thus 
established  and  governed  continued  in  ex- 
ist en  ce  until  1910,  when  by  an  act  of  the 
legislature  it  was  converted  into  a  city  of 
the  fifth  class  under  the  name  of  the  city 
of  Clifton.  After  the  enactment  of  this 
legislation,  a  city  government  was  duly  and 
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regularly  organized,  and  the  affairs  of  the 
city  administered  in  conformity  to  the  laws 
governing  cities  of  the  fifth  class,  and  this 
government  was  continued  until  1912,  when 
the  act  of  the  legislature  converting  the 
district  of  Clifton  into  a  city  of  the  fifth 
class  was  held  unconstitutional  by  thia 
court  in  Hurley  v.  Motz,  151  Ky.  451,  152 
S.  W.  248.  Shortly  after  the  opinion  in 
this  ease  was  handed  down,  the  government 
of  the  district  of  Clifton  was  re-established, 
and  the  affairs  of  the  district  have  since 
been  administered  as  they  were  before  the 
district  was  converted  into  a  city.  Some 
time  after  the  establishment  of  the  city 
government  pursuant  to  the  legislative  act 
of  1910,  certain  original  street  construction 
was  ordered  to  be  made  by  the  city  council 
and  completed  in  the  manner  provided  in 
the  laws  governing  fifth  class  cities;  but 
before  the  council  had  opportunity  to  ac- 
cept the  work  the  act  establishing  the  city 
had  been  declared  invalid.  When  the  dis- 
trict of  Clifton  was  re-established,  the  ap- 
pellant contractor,  who  did  some  of  the 
work  of  construction,  applied  to  the  govern- 
ing authorities  of  the  district  to  accept  and 
approve  it,  and  the  work  was  accepted  and 
approved  in  the  manner  pointed  out  in  the 
act  creating  the  district,  and  thereupon  he 
brought  this  suit  to  enforce  a  lien  for  the 
cost  of  the  construction  on  property  owned 
by  the  appellee.  A  general  demurrer  was 
sustained  to  the  petition  of  the  contractor 
as  amended,  and,  declining  to  plead  further, 
the  suit  was  dismissed  and  this  appeal 
prosecuted. 

The  appellee  resists  the  enforcement  of 
a  lien  upon  his  property  and  the  recovery  of 
the  amount  due  for  the  construction,  upon, 
the  single  ground  that  all  of  the  ordinances 
and  contracts  in  relation  thereto,  made  and 
entered  into  by  the  governing  authorities 
of  the  city  of  Clifton,  were  without  force 
or  effect  because  the  act  under  which  the 
city  was  set  up  was  void  from  the  begin- 
ning, and  therefore  all  ordinances,  con- 
tracts, and  other  things  made  and  done  by 
the  persons  exercising  the  powers  of  officers 
of  the  city  during  the  time  the  city  govern- 
ment was  administered  under  the  legislative 
act  were  a  nullity,  and  did  not  confer  any 
right  or  create  any  liability.  In  opposition 
to  this  view,  it  is  urged  on  behalf  of  the 
appellant  contractor  that  the  persons  who 
composed  the  municipal  government  of  the 
city  of  Clifton,  while  it  was  assuming  to 
be  a  city  of  the  fifth  class,  were  de  facto 
officers,  and  the  appellee,  who  received  the 
benefit  of  contracts  made  by  these  de  facto 
officers,  should  not  be  allowed  to  escape  the 
payment  of  the  sura  due  for  the  improve- 
ments with  which  his  property  is  charged. 

Putting  aside  the  argument  that  the  im- 
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provemento  with  which  appellee's  property 
is  charged  were  made  with  his  consent  and 
by  his  request,  and  he  is  therefore  estopped 
to  deny  his  liability^  and  the  further  argu- 
ment that,  as  the  improvements  made 
during  the  supposed  existence  of  the  city 
government  were  adopted  by  the  district 
government  after  its  re-establishment,  this 
adoption  and  acceptance  had  the  same  effect 
as  if  the  improvements  had  been  ordered  by 
the  district  government  and  had  been  com- 
pleted and  accepted  under  its  management, 
it  will  be  seen  that  the  issue  in  the  case, 
although  an  important  one,  may  be  put  in 
few  words,  and  thus  stated:  Where  a  city 
government  is  organized  under  an  uncon- 
stitutional act,  can  persons  who,  during  the 
existence  of  the  city  government  so  organ- 
ized, received  benefits  therefrom,  defeat  the 
payment  of  the  amount  due  the  contractor 
for  the  benefits,  upon  the  sole  ground  that 
the  city  government  was  a  void  thing  from 
the  beginning,  and  the  persons  acting  as 
its  officers  were  without  authority  to  create 
any  enforceable  demands  growing  out  of 
contracts  entered  into  by  and  with  them 
at  a  time  when  the  officers  of  the  city,  the 
contractor,  and  the  property  owners  be- 
lieved that  the  city  government  was  a  legal 
municipal  organization? 

There  is  much  conflict  in  the  cases  in 
which  this  question  has  been  coasidered, 
some  of  the  courts  holding  that  there  can- 
not be  a  de  facto  officer  unless  there  is  a 
de  jure  officer,  and  so,  where  officers  are 
exercising  authority  under  an  unconstitu- 
tional act,  everything  they  do  in  exercising 
the  functions  of  the  officers  they  hold  is 
void,  as  an  unconstitutional  law  is  no  law 
and  furnishes  no  authority  to  persons  as- 
suming to  perform  duties  under  it;  while 
there  is  another  line  of  cases  holding  that, 
although  an  act  of  the  legislature  may  be 
declared  unconstitutional,  the  acts  of  officers 
who  assume  to  exercise  authority  under  it 
are  binding  upon  the  public  and  third  part- 
ies until  the  legislation  has  been  declared 
invalid.  One  of  the  leading  cases  on  this 
subject  is  Hildreth  v.  M'Intire,  1  J.  J. 
Marsh,  206,  19  Am.  Dec.  61.  In  that  case 
there  was  involved  a  question  Rowing  out 
of  the  conflict  between  a  court  of  appeals 
organized  under  and  in  conformity  to  the 
Constitution  of  the  state  and  a  court  of 
appeals  created  by  an  act  of  the  legislature 
of  the  state,  which  body,  having  become  of- 
fended at  some  decisions  of  the  constitution- 
al court,  undertook  to  abolish  it,  and  set 
up  in  its  place  a  legislative  court.  In  hold- 
ing that  this  legislative  court  was  not  a 
de  faoio  body,  or  entitled  to  exercise  any  of 
the  functions  of  a  judicial  tribunal,  the 
court  rested  its  decision  distinctly  upon  the 
ground  that  there  could  not  he  a  de  facto 
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judicial  tribunal,  exercising  power  and  au- 
thority at  the  time  the  office  it  assumed  to 
discharge  the  duties  of  was  filled  by  con- 
stitutionally appointed  judges,  saying: 
"But  when  the  Constitution,  or  form  of  gov- 
ernment, remains  unaltered  and  supreme, 
there  can  be  no  de  facto  department  or  de 
facto  office.  The  acts  of  the  incumbents  of 
such  department  or  office  cannot  be  en- 
forced conformably  to  the  Constitution,  and 
can  be  regarded  as  valid  only  when  the 
government  is  overturned.  When  there  is 
a  constitutional  executive  and  legislature, 
there  cannot  be  any  other  than  a  constitu- 
tional judiciary.  Without  a  total  revolu- 
tion, there  can  be  no  such  political  solecism 
in  Kentucky  as  a  de  facto  court  of  appeals. 
There  can  be  no  such  court  whilst  the  Con- 
stitution has  life  and  power.  There  has 
been  none  such.  There  might  be  under  our 
Constitution,  and  there  have  been,  de  facto 
officers.  But  there  never  was  and  never 
can  be,  under  the  present  Constitution,  a 
de  facto  office.  The  gentleman  who  directed 
the  appeal  in  this  case  to  be  dismissed,  and 
the  one  who  certified  the  order,  did  not  hold 
office  in  the  court' of  appeals.  The  legisla- 
ture had  attempted  to  abolish  the  court  of 
appeals,  ordained  and  established  by  the 
Constitution,  and  create  in  its  stead  a  new 
court.  This  attempt  was  ineffectual  for 
want  of  legislative  power.  The  offices  at- 
tempted to  be  created,  never  had  a  constitu- 
tional existence;  and  those  who  claimed  to 
hold  them  had  no  rightful  legal  power. 
They  were  not  appointed  to  the  court  of 
appeals,  fixed  by  the  Constitution.  They 
did  not  claim  to  exercise  the  functions  of 
this  court.  Their  tribunal  claimed  to  de- 
rive its  origin  from  the  fiat  of  the  legisla- 
ture. The  court  of  appeals  had  not  been, 
and  could  not  be,  abolished.  Its  judges 
had  not  been  removed  from  office,  and  were 
acting  and  ready  to  continue  acting  as 
judges.  The  acts  of  the  legislature  did  not 
intend  to  superadd  four  judges  to  the  num- 
ber already  in  office  in  the  court  of  appeals. 
It  cannot  receive,  and  never  has  received, 
such  a  construction.  The  gentlemen  who 
acted  as  judges  of  the  legislative  tribunal 
did  not  claim  to  be,  and  certainly  were  not, 
associates  of  the  judges  of  the  constitu- 
tional court.  They  were  not  their  succes- 
sors. They  were  not  the  incumbents  of 
de  jure  or  de  facto  offices.  Nor  were  they 
de  facto  officers  of  de  jure  offices.  For, 
if  such  a  thing  could  be  as  a  lie  facto  judge 
of  the  court  of  appeals  of  the  Constitution 
these  gentlemen  did  not  hold  any  such 
place,  for  the  reasons  before  assigned.  Tliey 
had  no  official  rights  or  powers." 

In  Nagel  v.  Bosworth,  148  Ky.  807,  147 
S.  W.  940,  the  question  was  presented  as  to 
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the  validity  of  the  aeti  of  John'T.  Hodge 
while  he  was  acting  as  judge  of  the  Camp- 
bell circuit  court  under  an  act  of  the  legis- 
lature that  waa  subsequently  declared  un- 
constitutional. In  holding  that  Judge 
Hodge  was  a  de  -facto  officer,  and  hia  ju- 
dicial acts  before  the  statute  under  which 
he  was  exercising  the  functions  of  the  office 
was  adjudged  unconstitutional  were  valid, 
the  court  distinguished  the  case  of  Hil- 
dreth  v.  M'Intire,  saying:  "In  that  case 
the  legislature  undertook,  by  statute,  to 
abolish  the  court  of  appeals  established  by 
the  Constitution,  and  to  create  another 
court  of  appeals  in  lieu  of  it.  The  act  on 
its  face  was  a  palpable  violation  of  the  Con- 
stitution, as  the  legislature  was  without 
power  to  create  a  court  of  appeals;  but  not 
so  is  the  act  here.  The  legislature  has 
power  to  create  a  circuit  court,  and,  under 
certain  conditions,  to  add  an  additional 
judge.  The  act  that  it  passed  showed  that 
the  conditions  existed  which  warranted  it 
to  create  an  additional  judge.  The  act,  on 
its  face,  was  within  the  power  of  the  legis- 
lature, and  upon  considerations  of  sound 
public  policy  litigants  who  have  tried  their 
cases  before  Judge  Hodge  should  not  be 
sufferers  by  reason  of  the  unconstitutional- 
ity of  the  statute." 

Although  on  a  casual  inspection  there 
would  appear  to  be  no  substantial  difference 
in  the  facts  of  these  two  cases,  a  careful 
examination  will  disclose  that  there  is  a 
marked  distinction  between  them,  and  that 
each  case  rests  on  different  but  sound  prin- 
ciples. In  the  Hildreth  Case  the  court  ruled 
that  there  could  not  be  de  facto  judges  of 
the  court  of  appeals  of  Kentucky  assuming 
to  act  under  a  void  legislative  act  at  a  time 
when  legally  selected  judges  were  exercising 
the  duty,  and  were  holding  the  office  of 
judges  of  the  court.  The  fact  that  other 
legally  elected  officers  were  in  existence 
when  the  usurpers  undertook  to  perform  the 
duties  of  the  office  was  the  turning  point 
in  this  case,  and  it  was  this  condition  that 
influenced  the  court  in  holding  that  the  acts 
of  the  usurpers  were  void.  But  in  the  Nagel 
Case  there  was  no  judge  claiming  the  office 
or  exercising  the  functions  of  the  office  that 
Hodge  had  been  inducted  into  under  the 
void  legislative  act.  There  was  no  doubt 
of  his  right  to  the  office  if  the  act  creating 
it  was  valid.  Under  these  circumstances, 
we  held  that  he  was  a  de  facto  officer.  The 
same  conclusion  was  reached  by  the  Con- 
necticut court  in  Brown  v.  O'Connell,  36 
Conn.  432,  4  Am.  Rep.  89,  where  the  court 
said,  in  substance,  that  a  judicial  officer  ap- 
pointed pursuant  to  an  act  of  the  legislature 
afterwards  declared  unconstitutional  was  a 
de  facto  officer,  and  his  acts,  while  exercis- 
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ing  the  duties  of  the  office  were  binding 
upon  the  public  and  third  persons. 

In  Riley  v.  Garfield  Twp.  58  Kan.  299, 
49  Pac.  85,  the  court  also  adopted  the  view 
that  the  acts  of  public  officers  while  they 
were  performing  the  duties  of  the  oflBce 
were  valid,  although  the  law  creating  the 
office  was  afterwards  declared  unconstitu- 
tional. 

In  Burt  ▼.  Winona  A;  St  P.  R.  Co.  the 
Minnesota  court,  in  31  Minn.  472,  18  N.  W. 
285,  289,  said  "that  where  a  court  or  office 
had  been  established  by  an  act  of  the  leg- 
islature apparently  valid,  and  the  court  has 
gone  into  operation,  or  the  office  is  filled 
and  exercised  under  such  act,  it  ia  to  be 
regarded  as  a  <fe  facto  court  or  office, — 
in  other  words,  that  the  people  shall  not 
be  made  to  suffer  because  misled  by  the 
apparent  legality  of  such  public  institu- 
tions." 

In  Cooley's  Constitutional  Limitations, 
6th  ed.  p.  751,  it  is  said,  after  defining  a 
de  facto  officer,  that  "for  the  sake  of  order 
and  regularity,  and  to  prevent  confusion  in 
the  conduct  of  public  business  and  insecuri- 
ty of  private  rights,  the  acta  of  officers 
de  facto  are  not  suffered  to  be  questioned 
because  of  the  want  of  legal  authority,  ex- 
cept by  some  direct  proceeding  instituted 
for  the  purpose  by  the  state  or  by  someone 
claiming  the  office  de  jure,  or  except  when 
the  person  himself  attempts  to  build  up 
some  right  or  claim,  some  privilege  or 
emolument,  by  reason  of  being  the  officer 
which  he  claims  to  be.  In  all  other  eases 
the  acts  of  an  officer  de  facto  are  as  valid 
and  effectual  while  he  is  suffered  to  retain 
the  office  as  though  he  were  an  officer  by 
right,  and  the  same  legal  consequences  will 
flow  from  them  for  the  protection  of  the 
public  and  of  third  parties." 

In  Thompson  v.  Couch,  144  MicK  671, 108 
N.  W.  363,  the  court  said:  "It  ia  contend- 
ed, however,  that  there  cannot  be  a  de 
facto  officer  of  an  office  which  haa  no  ex- 
istence, and  that,  if  the  amendatory  act  is 
unconstitutional,  the  respondent  cannot  be 
held  to  be  a  (f «  facto  incumbent  of  an  ex- 
isting office.  There  are  cases  which  hold 
that  as  an .  unconstitutional  statute  is  not 
law  such  statute  creating  an  office  does 
not  give  color  of  right  to  an  incumbent. 
.  .  .  But,  where  this  is  held,  the  holding 
is  said  not  to  be  inconsistent  with  the  rule 
that  one  chosen  under  color  of  an  election, 
or  appointment  by  or  pursuant  to  a  public 
unconstitutional  law  before  the  same  is  ad- 
judged to  be  so,  is  an  officer  de  facto. 
.  .  .  While  there  can  be  no  such  thing 
as  a  <fe  facto  office,  there  may  be  a  de  facto 
officer,  whose  apparent  right  arises  out  of 
action  taken  by  the  electorate  or  the  ap- 
pointing power  under  the  supposed  author- 
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ity  of  an  unconstitutional  law  before  the 
■ame  is  declared  unconstitutional/' 

In  Speer  v.  Kearney  County,  32  C.  C.  A. 
101,  60  U.  S.  App.  38,  88  Fed.  749,  the 
court,  in  holding  that  the  acts  of  public 
oflicers  exercising  authority  under  a  stat- 
ute afterwards  declared  nnvalid  were  bind- 
ing upon  the  public  and  third  parties,  said: 
"Until  the  judiciary  has  declared  it  void, 
men  act  and  contract,  and  they  ought  to 
act  and  contract,  on  the  presumption  that 
it  is  valid;  and  where,  before  such  a  dec- 
laration is  made,  their  acts  and  contracts 
have  affected  public  interests  or  private 
riglits,  they  must  be  treated  as  valid  and 
lawful.  The  acts  of  a,  de  facto  corporation 
or  officer  under  an  unconstitutional  law  be- 
fore its  invalidity  is  challenged  in  or  de- 
clared by  the  judicial  department  of  the 
government  cannot  be  avoided,  as  against 
the  interests  of  the  public  or  of  third  par- 
ties who  have  acted  or  invested  in  good 
faith  in  reliance  upon  their  validity,  by 
any  ear  post  facto  declaration  or  decision 
that  the  law  under  which  they  acted  was 
void." 

In  Com.  V.  McCombs,  56  Pa.  436,  the 
Pennsylvania  court  said:  "An  act  of  as- 
sembly, even  if  it  be  unconstitutional,  is 
sufficient  to  give  color  of  title,  and  an  offi- 
cer acting  under  it  is  an  officer  de  facto" 
To  the  same  effect  is  Ashley  v.  Presque  Isle 
County,  8  C.  C.  A.  456,  16  U.  S.  App.  656, 
709,  60  Fed.  65. 

In  Lang  v.  Bayonne,  74  N.  J.  L.  4^,  68 
Atl.  90,  122  Am.  St.  Rep.  391,  also  reported 
in  15  L.R.A.(N.S.)  93,  and  12  Ann.  Cas. 
961,  the  court,  after  reviewing  a  number  of 
authorities,  said  "that  an  officer  appoint- 
ed under  authority  of  a  statute  to  fill  an 
office  created  by  the  statute  is  at  least  a 
de  facto  officer,  and  that  acts  done  by  him 
antecedent  to  a  judicial  declaration  that  the 
statute  is  unconstitutional  are  valid,  so  far 
as  they  involve  the  interests  of  the  public 
and  of  third  persons."  In  the  full  notes  to 
this  case  in  the  L.R.A.  and  Ann.  Cas.,  there 
will  be  found  a  review  of  all  the  cases  bear- 
ing upon  this  question. 

The  leading  case  upon  the  other  side  of 
this  question  is  Norton  v.  Shelby  County, 
118  U.  S.  425,  30  L.  ed.  178,  6  Sup.  Ct. 
Rep.  1121.  In  that  case  the  Supreme  Court 
said:  "An  unconstitutional  act  is  not  a 
law;  it  confers  no  rights;  it  imposes  no 
duties;  .  .  .  creates  no  office;  it  is,  in 
legal  contemplation,  as  inoperative  as 
though  it  had  never  been  passed," — and 
laid  down  the  doctrine  that  the  acts  of  pub- 
lic officers  exercising  authority  under  an  un- 
constitutional law  were  not  binding  upon 
the  public  or  anyone  else.  This  case,  al- 
though having  great  weight  on  account  of 
the  distinguished  judge  who  wrote  it  and 
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the  court  for  whom  he  spoke,  has  not  been 
followed  at  all  by  a  number  of  state  courts, 
or  in  its  entirety  by  even  the  Federal  courts, 
as  may  be  seen  by  an  examination  of  the 
Federal  case,  supra,  in  which  this  case  was 
distinguished  upon  rather  narrow  grounds, 
leaving  the  impression  that  the  court  draw- 
ing the  distinction  was  not  disposed  to  fully 
adopt  the  broad  doctrine  announced  in  the 
Norton  Case,  that  an  unconstitutional  act 
conferred  no  rights  and  created  no  liabili- 
ties, and  nothing  done  under  it  was  binding 
upon  any  person. 

In  Norton  v.  Shelby  County,  the  Supreme 
Court  adopted  as  sound  the  definitions  of 
a  de  facto  officer  laid  down  as  follows  in 
State  V.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409 :  "An  officer  de  facto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the 
law,  upon  principles  of  policy  and  justice, 
will  hold  valid  so  far  as  they  involve  the 
interests  of  the  public  and  third  persons, 
where  the  duties  of  the  office  were  exer- 
cised :  First,  without  a  known  appointment 
or  election,  but  under  such  circumstances 
of  reputation  or  acquiescence  as  were  cal- 
culated to  induce  people,  without  inquiry, 
to  submit  to  or  invoke  his  action,  sup- 
posing him  to  be  the  officer  he  assumed  to 
be;  second,  under  color  of  a  known  and  valid 
appointment  or  election,  but  where  the 
officer  had  failed  to  conform  to  some  pre- 
cedent requirement  or  condition  as  to  take 
an  oath,  give  a  bond,  or  the  like;  third, 
under  color  of  a  known  election  or  appoint- 
ment, void  because  the  officer  was  not 
eligible,  or  because  there  was  a  want  of 
power  in  the  electing  or  appointing  body, 
or  by  reason  of  some  defect  or  irr^^larity 
in  its  exercise,  such  ineligibility,  want  of 
power,  or  defect  being  unknown  to  the  pub- 
lic; fourth,  under  color  of  an  election  or  an 
appointment  by  or  pursuant  to  a  public  un- 
constitutional law.  before  the  same  is  ad- 
judged to  be  such." 

These  definitions  appear  to  us  to  be  ex- 
ceptionally well  stated,  and  to  cover  fully 
every  state  of  case  in  which  the  authority 
of  a  de  facto  officer  may  be  exercised.  The 
facts  of  the  case  we  have  bring  it  easily 
within  both  the  first  and  fourth  of  the 
definitions  given.  Here  the  municipal  gov- 
ernment of  the  city  of  Clifton  was  organ- 
ized purluant  to  an  act  of  the  legislature 
of  the  state  that  conferred  upon  the  officers 
all  the  powers  they  assumed  to  exercise, 
and  gave  them  the  right  to  create  the  lia- 
bilities they  did  create  in  the  construction 
of  street  improvements,  and  to  impose  upon 
the  property  holders  the  burden  they  did 
impose  arising  out  of  these  improvements. 
At  the  time  these  improvements  were  made, 
and  at  all  times  from  the  establishment  of 
the  city  under  the  legislative  act,  until  the 
70 
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act  was  held  unconstitutional,  the  persons 
oxercising  the  powers  of  officers  of  the  mu- 
nicipality, the  people  of  the  city,  the  prop- 
erty owners,  and  contractors,  and  the  public 
generally,  believed,  and  had  a  right  to  be- 
lieve, that  the  organization  of  the  city  was 
legal.  Acting  under  this  assumption,  in- 
dulged in  by  every  person  in  any  manner 
connected  with  the  administration  of  the 
afltairs  of  thiB  city,  either  in  an  official  or 
private  capacity,  the  city  authorities  dis- 
charged without  question  or  protest  all  of 
the  duties  belonging  to  their  respective  of- 
fices. Under  these  circumstances,  it  would 
not  only  be  a  manifest  injustice,  but  a 
positive  wrong,  to  deny  to  the  acts  of  these 
officers  the  validity  to  which  acts  of  legally 
elected  officers  are  entitled. 

As  the  principles  upon  which  the  validity 
of  the  artis  of  de  facto  officers  rest  are  not 
defined  by  either  Constitution  or  statute, 
and  the  courts  are  free,  except  as  they  may 
feel  bound  by  precedent,  to  adopt  such  views 
as  will  best  subserve  the  ends  of  justice, 
it  would  be  a  signal  and  unfortunate  dem- 
onstration of  the  inability  of  the  courts, 
when  unrestrained  by  legislative  enact- 
ment or  judicial  precedent,  to  administer 
the  law  according  to  the  rights  of  the  case, 
if  the  appellant  contractor  should  be  denied 
the  relief  sought.  To  say  that  the  property 
owner  should  be  allowed  to  receive  and  re- 
tain substantial  and  permanent  benefits  to 
his  property  without  compensating  the  con- 
tractor whose  labor  furnished  the  benefits, 
and  to  turn  the  contractor  out  of  court 
empty  handed,  would  be  a  departure  from 
the  principles  that  have  at  all  times  con- 
trolled this  court  in  the  decisions  of  cases 
where  it  was  free  to  exercise  its  discretion. 

Acts  of  the  legislature  are  presumed  to 
be  valid  until  declared  void  by  the  courts. 
The  people  generally  and  rightfully  so  re- 
gard them.  The  power  and  authority  of 
public  officers  who  exercise  the  duties  of 
office  under  legislative  enactments  is  rec- 
ognized by  all  persons  with  whohi  they 
have  dealings  in  their  official  capacity,  and 
the  public  good  imperatively  demands  that 
validity  should  be  given  to  the  acts  of 
these  officers  -  when  they  are  performing 
duties  within  the  scope  of  their  public  au- 
thority. If  individuals  dealing  with  public 
officers  might  in  every  instance  question 
their  authority  or  deny  their  right  to  ex- 
ercise the  office  until  the  courts  of  last  re- 
sort had  given  the  sanction  of  their  ap- 
proval to  the  validity  of  the  legislation 
under  which*  the  office  was  established,  the 
conduct  of  public  affairs  would  be  involved 
in  interminable  confusion  and  doubt.  No 
person  would  feel  secure  either  in  his  per- 
gonal or  his  private  rights.  Confusion  and 
uncertainty  would  attend  every  official  act 
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that  was  performed.  Such  a  condition  u 
this  would  be  disastrous  to  the  peace  and 
welfare  of  society.  It  would  encourage  the 
lawless  to  persist  in  their  offenses,  and 
make  difficult  the  just  enforcement  of  the 
law,  as  persons  charged  with  this  duty  and 
willing  to  exercise  *it  would  always  be  ap- 
prehensive of  their  right  to  do  so. 

Therefore,  as  the  precise  question  here 
involved  is  a  new  one  in  this  state,  we  feel 
at  liberty  to  announce  the  rule,  sound  in 
principle,  and  supported  by  abundant  au- 
thority, that  the  acts  of  public  officers, 
whether  they  be  state,  county,  district,  or 
municipal,  created  by  an  act  of  the  legis- 
lature, are  valid  as  to  the  public  and  all 
persons  having  dealings  with  the  officers 
antecedent  to  the  time  when  the  legisla- 
tive act  under  which  they  were  exercising 
authority  was  declared  unconstitutional. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  enter  a  judgment  in  conform- 
ity with  this  opinion. 
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AMERICAN     AGRICULTURAL     CHEMI- 
CAL COMPANY 
y. 

GEORGE  BERRY. 

(—  Me.  — ,  87  Atl.  218.) 

Bwnkraptcy  —  discharge  —  debt  dne  by 
agent. 

The  provision  in  the  bankruptcy  act  ex- 
cepting from  discharge  debts  created  by 
default  in  any  fiduciary  capacity  does  not 
include  money  due  from  an  agent  to  his 
principal  arising  from  sale  of  goods  placed 
in  his  hands  for  sale,  although  the  pro- 
ceeds were  under  the  contract  to  belong 
to  the  principal,  to  be  held  by  the  agent 
in  trust  for  the  settlement  of  the  principal's 
account. 

(July  1,  1913.) 

REPORT  by  the  Supreme  Judicial  Court 
for   Franklin   County   for  the   opinion 
of  the  full  bench  of  an  action  brought  to 
recover  the  price  of  fertilizers  shipped  to 
defendant   for   resale,   to   which    defendant 
pleaded  a  discharge  in  bankruptcy.     Judg- 
ment for  defendant. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  W.  Botler,  for  plaintiff: 
This  contract  creates  a  special  and  tech- 
nical "trust,''  within   the  meaning  of  the 
"fiduciary"  clause  of  the  bankruptcy  act 

Note*  —  As  to  what  relations  are  fiduciary 
within  provisions  of  the  bankruptcy  act  in 
relation  to  discharge,  see  note  to  Inge  v. 
Stillwell,  42  L.R.A.(N.S.)    1093, 


1913. 


AMERICAN  AGRICULIX'RAL  CHEMICAL  CO.  v.  BERRY. 


1107 


Mulock  V.  Byrnes,  129  N.  Y.  26,  29  N. 
K.  244;  Collier,  Bankr.  p.  28;  Woolsey  v. 
Cade,  54  Ala.  378,  25  Am.  Rep.  711,  15 
Nat.  Bankr.  Reg.  239;  Mathieu  v.  Gold- 
berg, 156  Fed.  541,  19  Am.  Bankr.  Rep.  101 ; 
Haggerty  v.  Badkin,  72  N.  J.  Eq.  473,  66 
Atl.  420,  18  Am.  Bankr.  Rep.  315;  Fulton 
V.  Hammond,  11  Fed.  291;  Baker  v.  New 
York  Nat.  Exch.  Bank,  100  N.  Y.  31,  63 
Am.  Rep.  150.  2  N.  E.  452;  Smith  v.  Wil- 
Hams,  90  App.  Div.  507,  85  N.  Y.  Supp. 
506;  Richardson  Mfg.  Co.  v.  Brooks,  95 
Me.  146,  49  Atl.  672. 

Mr.  Elmer  K.  Richards,  for  defendant: 

The  words  "fiduciary  capacity"  cannot 
apply  to  the  relation  of  the  buyer  and  sel- 
ler of  merchandise,  although  the  sale  was 
induced  by  fraud. 

Goodman  v.  Herman,  172  Mo.  344,  60 
L.R.A.  886,  72  S.  W.  646;  Bryant  v.  Kin- 
yon,  127  Mich.  152,  53  L.R.A.  801,  86  N. 
W.  531;  Hennequin  v.  Clews,  111  U.  8. 
676,  28  L.  ed.  565,  4  Sup.  Ct.  Rep.  676; 
Re  Adler,  81  C.  C.  A.  564,  152  Fed.  422; 
Collier,  Bankr.  326. 

Ttie  claim  is  barred  by  debtor's  didcharge 
if  he  was  not  acting  in  a  fiduciary  capacity, 
and  even  though  the  claim  grew  out  of  the 
misappropriation  or  embezzlement  or  de- 
falcation, as  the  claim  was  provable  in 
bankruptcy. 

Crawford  v.  Burke,  195  U.  S.  176,  49 
L.  ed.  147,  26  Sup.  Ct.  Rep.  9;  Tindle  v. 
Birkett,  206  U.  S.  183,  51  L.  ed.  762,  27 
Sup.  Ct.  Rep.  493. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

Action  of  assumpsit  on  an  account  an- 
nexed, for*  the  balance  of  the  price  of  cer- 
tain fertilizers  shipped  to  and  received  by 
the  defendant  under  a  written  contract, 
a  copy  of  which  is  printed  in  the  state- 
ment of  the  case,  which  fertilizers  were  dis- 
posed of  by  him,  but  the  proceeds  were  not 
accounted  for.  The  defendant  has  pleaded 
his  discharge  in  bankruptcy  proceedings 
begun  after  the  debt  sued  was  contracted, 
and  the  case  is  before  the  law  court  on 
report. 

The  controlling  question  presented  is 
whether  the  debt  sued  was  released  by  the 
defendant's  discharge  in  bankruptcy,  and 
it  involves  the  meaning  of  subdiv.  4,  §  17, 
of  the  bankruptcy  act  of  1898  (act  July 
1,  1898,  chap.  541,  30  Stat,  at  L.  551,  U.  S. 
Comp.  Stat.  1901,  p.  3428),  as  amended 
(act  Feb.  5,  1903,  chap.  487,  §  6,  32  Stat, 
at  L.  798,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1497),  which  excepts  from  the  opera- 
tion of  the  discharge  such  debts  as  "(4) 
were  created  by  his  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  act- 
ing as  an  officer  or  in  any  fiduciary  ca- 
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pacity."  The  question  turns  upon  the 
meaning  of  the  phrase  "in  any  fiduciary 
capacity,"  as  used  in  the  act. 

This  phrase  as  so  used  has  not  been  con- 
strued by  this  court,  but  it  has  been  inter- 
preted in  decisions  of  the  Supreme  Court 
of  the  United  States,  which  are  controlling 
because  conatruing  an  act  of  Congress. 

The  leading  case  in  tiiat  court  is  Chap- 
man V.  Forsyth,  2  How.  202,  11  L.  ed.  236. 
That  case  arose  under  the  bankrupt  act 
of  1841  (act  Aug.  19,  1841,  chap.  9,  5 
Stat,  at  L.  440),  in  which  "debU  .  .  . 
created  in  consequence  of  a  defalcation  as 
a  public  officer,  or  aa  executor,  adminis- 
trator, guardian,  or  trustee,  or  while  acting 
in  any  other  fiduciary  capacity,"  were  ex- 
cepted from  tne  discharge.  It  was  there 
held  that  a  balance  due  from  a  factor  to  his 
principal  is  not  a  fiduciary  debt  within  the 
meaning  of  that  act.  The  court  there 
said:  "If  the  act  embrace  such  a  debt,  it 
will  be  difficult  to  limit  its  application.  It 
must  include  all  debta  arising  from 
agencies;  and  indeed  all  cases  where  the 
law  implies  an  obligation  from  the  trust 
reposed  in  the  debtor.  Such  a  construction 
would  have  left  but  few  debts  on  which  the 
law  could  operate.  In  almost  all  the  com- 
mercial transactions  of  the  country,  con- 
fidence is  reposed  in  the  punctuality  and 
integrity  of  the  debtor,  and  a  violation  of 
these  is,  in  a  commercial  sense,  a  disre- 
gard of  a  trust.  But  this  is  not  the  re- 
lation spoken  of  in  the  1st  section  of  the 
act." 

"The  cases  enumerated,  'the  defalcation 
of  a  public  officer,'  'executor,'  'adminis- 
trator,' 'guardian,'  or  'trustee,'  are  not 
cases  of  implied,  but  special,  trusts,  and 
the  'other  fiduciary  capacity'  mentioned 
must  mean  the  same  class  of  trusts.  The 
act  speaks  of  technical  trusts,  and  not  those 
which  the  law  implies  from  the  contract. 
A  factor  is  not  therefore  within  the  act." 

To  the  same  effect  is  Hayman  v.  Pond, 
7  Met.  328,  which  also  involved  a  construc- 
tion  of  the  bankruptcy  act  of   1841. 

The  question  again  came  before  the  Su- 
preme Court  under  the  act  of  1867  (act 
March  2,  1867,  chap.  176,  14  Stat,  at  L. 
517),  in  Hennequin  v.  Clews,  111  U.  S. 
676,  28  L.  ed.  665,  4  Sup.  Ct.  Rep.  570. 
In  that  act  the  language  used  in  stating 
the  exception  was  slightly  different  fnim 
that  of  the  act  of  1841.  It  provided  that 
a  discharge  did  not  release  a  debt  "created 
by  the  fraud  ...  of  the  bankrupt,  or 
by  his  defalcation  as  a  public  officer,  or 
while  acting  in  any  fiduciary  character." 
It  omitted  the  enumerated  cases.  In  Hen- 
nequin V.  Clews  the  court  pointed  out  that 
a  scries  of  diverse  rulings  by  different 
courts  had  arisen  under  the  act  of  1S67; 
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one  clasa  treating  agents,  factors,  commis- 
sion merchants,  etc.,  as  acting  in  a  fidu- 
ciary capacity  under  the  act,  on  the  view 
that  the  phrase  "in  any  fiduciary  capacity" 
was  used  in  a  broader  sense  than  it  was  in 
the  act  of  1841,  not  being  restricted  by  any 
enumeration  of  certain  special  trust  ca- 
pacities; the  other  class  taking  the  view 
that  the  act  of  1867  used  the  phrase  "act- 
ing in  any  fiduciary  capacity"  in  the  sense 
in  which  it  had  been  interpreted  by  judicial 
construction.  After  enumerating  the  di- 
verse authorities  the  court  said:  "We  have 
examined  these  cases  and  others  bearing 
on  the  subject,  but  do  not  deem  it  neces- 
sary to  refer  to  tliem  more  particularly, 
inasmuch  as  the  question  has  recently  been 
fully  considered  by  this  court,  and  the 
decision  in  Chapman  v.  Forsyth  has  been 
followed.  We  refer  to  the  case  of  Neal 
v.  Clark  (Neal  v.  Scriggs)  95  U.  8.  704, 
24  L.  ed.  586."  Accordingly,  it  was  there 
held  that  a  discharge  in  bankruptcy  under 
the  act  of  1867  did  release  the  bankrupt 
from  a  debt  or  obligation  which  arose  from 
his  appropriating  to  his  own  use  collateral 
securities  deposited  with  him  as  security 
for  the  payment  of  money  or  the  perform- 
ance of  a  duty,  and  his  failure  or  refusal 
to  return  the  same  after  the  money  had 
been  paid  or  the  duty  performed. 

Other  cases  giving  a  like  construction  to 
the  bankruptcy  act  of  1867  are  Noble  v. 
Hammond,  129  U.  S.  65,  32  L.  ed.  621,  9 
Sup.  Ct.  Rep.  235;  Upshur  v.  Briscoe,  138 
U.  S.  365,  34  L.  ed.  931,  11  Sup.  Gt.  Rep. 
313,  and  Cronan  v.  Cotting,  104  Mass.  245, 
6  Am.  Rep.  232. 

The  bankruptcy'  act  of  1898,  which  is 
under  consideration  in  the  case  at  bar,  is 
similarly  construed.  Re  Basch  (D.  G.)  97 
Fed.  761;  Bracken  v.  Milner  (0.  C.)  104 
Fed.  522;  Crawford  v.  Burke.  196  U.  S. 
176,  49  L.  ed.  147,  25  Sup.  Ct.  Rep.  9; 
Crosby  v.  Miller,  25  R.  I.  172,  55  Atl.  328. 

In  BracKen  v.  Milner  (C.  C.)  104  Fed. 
522,  the  leading  cases  on  this  subject  are 
referred  to  and  the  decisions  are  held  ap- 
plicable to  the  act  of  1898. 

The  settled  rule  is  stated  in  Loveland  on 
Bankruptcy,  3d  ed.  p.  845,  §  294,  as  fol- 
lows: "The  phrase  'while  acting  in  any 
fiduciary  capacity,*  relates  to  special  trusts, 
and  does  not  include  those  trusts  which  the 
law  implies  from  the  contract,  and  which 
form  an  element  in  every  agency  and  in 
nearly  all  the  commercial  transactions  in 
the  country.  It  is  confined  to  technical 
trusts,  and  the  fiduciary  character  is  not 
that  which  the  debt  gives  rise  to,  but  must 
exist  independently  of  it.  Thus  a  factor, 
commission  merchant,  or  agent  who  has 
sold  property  of  his  principal  and  has 
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failed  to  pay  over  to  him  the  proceeds  is 
held  not  to  owe  to  him  a  debt  created  in 
a  fiduciary  capacity."  The  author  cites  in 
support  of  the  text  substantially  all  the 
cases  we  have  above  referred  to.  See  also 
Collier,  Bankr.  p.  326. 

The  admissions  and  testimony  contained 
in  the  agreed  statement  in  the  case  at  bar 
reasonably  justify  the  conclusion  that  tlie 
defendant  received  from  the  plaintiff,  under 
the  terms  of  the  written  contract,  the  ferti- 
lizers sued  for,  all  of  which  he  sold  or 
used,  and  the  proceeds  of  which  he  failed 
to  account  for.  It  was  the  typical  case 
of  a  factor  withholding  money  for  property 
disposed  of  by  him,  and  comes  squarely 
within  the  decisions  before  cited. 

It  is  true  that  the  written  contract  be- 
tween the  parties  contained  the  following 
provision:  "All  proceeds  of  sales  and 
goods  remaining  unsold  to  be  our  property, 
and  you  are  to  have  no  title  or  lien  upon 
said  fertilizers,  or  their  proceeds.  It  is 
specially  agreed  that  you  will  hold  the 
same  in  trust  and  separate  for  the  settle- 
ment of  our  account  with  you.  All  sales 
shall  be  guaranteed  by  you,  and  the  specific 
proceeds  of  the  same  are  to  be  sent  to  us 
as  received  by  you;  and  until  the  proceeds 
of  such  sales  are  received  by  us,  the  same 
shall  be  held  by  you  in  trust  for  us." 

But  this  in  no  wise  changes  or  strength- 
ens  the  plaintiff's  case.  The  use  of  the 
word  "trust"  does  not  alter  the  relations 
between  the  parties  so  as  to  create  such 
a  fiduciary  capacity  as  would  escape  the 
bankrupt  act.  That  relation  was  fixed  by 
the  nature  of  the  transaction  itself,  and 
grew  out  of  the  transaction  as  between 
principal  and  agent,  or  owner  -  and  factor. 
Had  it  been  an  oral  agreement,  the  rights 
of  the  parties  would  have  been  the  same. 
Reducing  the  contract  to  writing  and  in- 
serting the  word  "trust"  did  not  change 
its  character.  In  Upshur  v.  Briscoe,  138 
U.  S.  365,  34  L.  ed.  931,  11  Sup.  Ct.  Rep. 
313,  there  was  a  written  agreement,  and 
the  party  in  that  case,  as  here,  was  desig- 
nated as  trustee,  but  the  Supreme  Court 
of  the  United  States  held  that  that  did 
not  create  such  a  fiduciary  relation  as 
took  the  case  out  of  the  statute.  In  both 
cases  the  fiduciary  character  was  that 
which  the  debt  gave  rise  to,  and  did  not 
exist  independently  of  it.  That  is  not  the 
technical  trust  which  the  statute  centem- 
plates,  but  one  of  those  "which  the  law 
implies  from  the  contract,  and  which  form 
an  element  in  every  agency."  Loveland, 
Bankr.  supra. 

The  entry  must  therefore  be: 

Judgment  for  the  defendant. 
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Acknowledgment  —  deed     of    married 
woman  —  suHlcieney  of  form. 

A  stranger  cannot,  under  a  statute  pro- 
viding that  any  certificate  showing  that  the 
requisites  of  the  law  with  respect  to  a  con- 
veyance by  a  married  woman  have  been 
complied  with  shall  be  as  valid  as  the  form 
prescribed,  attack  a  conveyance  by  a  woman 


who  lived  near  the  land  without  objection 
for  more  than  fifty  years,  because  the  cer- 
tificate omitted  the  prescribed  clause  that 
she  wished  not  to  retract,  where  it  stated 
that,  being  examined  apart  from  her  hus- 
band and  the  deed  being  explained  to  her, 
she  says  that  she  sign^  the  deed  of  her 
own  free  will  and  accord  without  fear  or 
restraint  on  the  part  of  her  husband. 

(December  18,  1912.) 

ERROR  to  the  Court  of  Civil  Appeals 
for  the  Sixth  Supreme  Judicial  Dis- 
trict to  review  a  judgment  reversing  a 
judgment  of  the  District  Court  for  Rusk 


Note,  —  Fartn  and  suflUHenoy  of  eertifi' 
cate  of  married  woman's  adknowU 
edgm^nt, 

I.  Introduction  and  general  rule,  1109. 
IL  Recital  of  separate  or  privy  exami- 
nation. 

a.  Entire     omission     of     recital, 

nil. 

b.  Omission  of  part  of  statutory 

phrase,    1112. 
e»  Variations  in  phraseology. 

1.  In  general,    1112. 

2.  Examined  "as  the  law  di- 

rects"   or    "according    to 
law,"  1113. 
d.  Miscellaneous,    1113. 

III.  Recital  of  separate  acknowledgment. 

a.  Omission  of  recital,   1114. 

b.  Variations       in       phraseology, 

1114. 

IV.  Recital    of   explanation    of    contents 

of  instrument. 

a.  Entire     omission     of     recital, 

1115. 

b.  Omission  of  part  of  statutory 

phrase,  1116. 

c.  Variations       in       phraseology, 

1116. 
V.  Recital    of    declaration    that    execu- 
tion   or   acknowledgment  was 
voluntary. 

a.  Entire     omission      of     recital, 

1118. 

b.  Omission  of  part  of  statutory 

phrase,   1118. 

c.  Variations        in       phraseology, 

1119. 
VI.  Recital  of  declaration  of  relinquish- 
ment of  dower. 

a.  Omission    of   recital    when    she 

has  only  dower  interest,  1121. 

b.  Inclusion    of   recital   when    she 

owns  the  fee,   1121. 

c.  Variations    '  in       phraseology, 

1121. 
'''^11.  Recital  of  declaration  that  there  is 
no  wish  to  retract. 

a.  Entire     omission     of     recital, 

1121. 

b.  Omission   of  part  of  statutory 

phrase,    1122. 

c.  Variations        in       phraseology, 

1122.  I 
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VIII.  Miscellaneous  recitals. 

a.  Identity     of     married     woman 

grantor,    1122. 

b.  Date  of  examination,  1123. 

c.  Voluntary  appearance,   1123. 

d.  Recitals    in    certificate    of    in- 

heritance  in    South    Carolina 
1123. 

e.  Order   of   recitals,    1123. 

J.  Introduction  and  general  rule. 

As  to  impeachment  of  certificate  of 
acknowlednnent  generally,  see  note  to  Peo- 
ples Qas  Go.  V.  Fletcher,  41  L.R.A.(N.8.) 
1161. 

This  note  is  intended  to  discuss  only 
those  requirements  of  a  certificate  of  ac- 
knowledgment that  are  peculiar  to  married 
women.  It  does  not  include  cases  upon 
the  general  requirements  of  a  certificate, 
except  such  cases  as  deal  expressly  with  the 
application  of  those  requirements  to  a 
married  woman's  certificate.  The  note  does 
not  go  into  the  question  as  to  what  are 
the  essential  elements  of  an  acknowledg- 
ment by  a  married  woman,  but  is  confined 
to  a  discussion  of  the  verbal  form  of  the 
officer's  certificate,  and  this  is  generally 
prescribed  by  statute. 

Since  at  common  law  a  married  woman 
had  no  power  to  make  a  conveyance  except 
by  a  fine  or  common  recovery,  and  since, 
therefore,  her  present-day  power  to  convey 
her  property  is  entirely  statutory,  the  pro- 
visions of  statute  concerning  the  form  and 
mode  of  her  conveyance  must  be  complied 
with.  In  nearly  all  the  states,  as  stated 
in  1  Devlin  on  Deeds,  §  648,  the  certifi- 
cate of  acknowledgment  of  a  married 
woman's  deed  is  a  material  part  of  the 
deed,  and  is  absolutely  essential  to  its 
validity. 

Thus  it  is  said  that  the  oertifitfate  of 
the  officer  is  properly  no  part  of  the  con- 
veyance; it  is  a  mode  of  authentication 
and  proof  to  admit  the  instrument  to  regis- 
tration, except  in  case  of  deeds  of  married 
women,  when  it  is  an  essential  part  of  the 
conveyance  itself,  without  which  such  con- 
veyance would  be  inoperative  as  to  them. 
Caruthers  v.  McLaran,  56  Miss.  371. 

Where  no  form  is  prescribed  by  the 
statute,    it   is   sufficient   if   the   wife   joins 
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County  in  plaintiff's  faTor  in  a  suit  to 
try  title  to  certain  land.     ReTersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Turner,  N.  B.  MorrU, 
and  H.  I.  Myers,  for  plaintiff  in  error: 

The  acknowledgment  will  be  sufficient  if 
it  substantially  complief«  with  the  statute. 

Norton  v.  Davis,  83  Tex.  32,  18  S.  W. 
430;  Belcher  v.  Weaver,  46  Tex.  293,  26 
Am.  Rep.  267. 

The  deed  from  the  Hensleys  to  Few,  with 
the  certificate  of  acknowledgment  com- 
plained of,  having  been  duly  recorded  for 
a  period  of  more  than  ten  years  without 
adverse  claim,  passed  title  to  said  grantee. 

Rev.  Stat.  art.  2312,  as  amended  by  Laws 
1007,  p.  308,  chap.  165;  Rev.  Stat.  arts. 
4666,   4667;    I>owns   v.   Blount,   31    L.R.A. 


(N.S.)  1076,  95  C.  C.  A.  289,  170  Fed. 
15;  Johnson  v.  Taylor,  60  Tex.  365;  Mc- 
Celvey  v.  Cryer,  8  Tex.  Civ.  App.  437,  28 
S.  W.  691;  Houston  Oil  Co.  v.  Kimball, 
103  Tex.  94,  122  S.  W.  533,  124  S.  W.  85 ; 
Bledsoe  v.  Haney,  57  Tex.  Civ.  App.  2S5, 
122  S.  W.  455. 

Whether  the  separate  acknowledgment 
of  Emily  J.  Hensley  was  defective  or  not 
is  immaterial,  because  under  said  convey- 
ance possession  was  delivered  to  and  ac- 
tually taken  by  the  grantee. 

Derrett  v.  Britton,  35  Tex.  Civ.  App. 
485,  80  S.  W.  662;  Morris  v.  Turner,  5 
Tex.  Civ.  App.  708,  24  S.  W.  959;  Boyd  v. 
Miller,  22  Tex.  Civ.  App.  165,  54  S.  W. 
411;  Sewell  v.  Laurance,  2  Posey,  Unrep. 
Cas.   (Tex.)   376. 


in  the  execution  of  the  instrument  and 
acknowledges  before  an  authorized  officer 
that  she  has  executed  the  same.  Sledge  & 
N.  Co.  v.  Craig,  87  Ark.  371,  112  S.  W.  892. 

By  statute  in  Kentucky,  when  an  ac- 
knowle^^ent  is  taken  by  an  officer  of  the 
8tate,  he  is  simply  to  certify  that  the  in- 
strument was  acknowledged  before  him  and 
when  it  was  acknowledged,  and  that  shall 
be  evidence  that  she  had  been  examined 
separate  and  apart  from  her  husband,  that 
the  contents  were  explained  to  her,  and  that 
slie  voluntarily  acknowledged;  these  mat- 
ters need  not  be  expressly  recited  in  the 
certificate.  Gordon  v.  Leech,  81  Ky.  229; 
Dowell  V.  Mitchell,  82  Ky.  47;  Drye  v. 
Cook,  14  Bush,  459. 

The  same  rule  applies  under  the  statute 
of  1010,  where  the  acknowledgment  shall 
be  taken  by  an  officer  residing  out  of  that 
8tat«\  Eckles  v.  Wood,  143  Kv.  451,  34 
L.R.A.(N.S.)  832,  136  S.  W.  90V. 
I  Where  a  statute  allowing  a  married 
woman  to  alien  or  encumber  her  property 
prescribes  that  the  instrument  shall  be  ac- 
knowledged, an  acknowledgment  in  the  mode 
pointed  out  by  the  statute  is  absolutely 
•«'S!*ontial  to  the  validity  of  the  instrument. 
Vnder  such  statutes,  it  is  generally  held 
that  the  officer's  certificate  must  show  af- 
firmatively that  all  the  statutory  requi re- 
men  ts  have  l)een  substantially  complied 
with.  A  certificate  which  merely  leads  to 
the  inference  that  the  acknowledgment  was 
made  in  accordance  with  the  statute  is  in- 
sufficient.   1  Cyc.  593. 

The  intent  and  purposes  of  stat'ites  pre- 
scribing the  mode  oi  conveying  property 
by  a  married  -woman  are  to  protect  her 
rights  from  the  dictation  or  domination 
of  the  husband.  The  end  sought  is  not 
to  enable  her  to  perpetrate  a  fraud  by  seek- 
ing to  avoid,  upon  a  mere  technicality, 
what  ivas,  at  the  time  it  was  made,  a 
fair  and  honest  transaction  and  the  bene- 
fits of  which  have  been  received  and  en- 
joyed by  the  party  seeking  to  avoid  it. 
Northwestern  &  P.  H.  Bank  v.  Ranch,  5 
Idaho,  752,  51  Pac.  764. 

It  is  the  policy  of  the  law  to  uphold 
certificates  of  acknowledgment.  Clerical 
45  L.R.A.(N.S.) 


defects  or  omissions  and  obvious  technical 
errors  will  be  disregarded  if  the  law  has 
been  reasonably  and  fairly  complied  with. 
Such  certificates  should  be  liberally  con- 
strued if  the  substance  be  followed;  the 
great  obieet  being  to  protect  the  married 
women  from  imposition  and  coercion  bv 
her  husband,  substantial  compliance  witK 
the  statute  is  sufficient;  a  literal  oompli- 
ance  is  not  demanded. 

The  following  cases  sustain  the  doctrine 
above  stated,  that  a  substantial  compli- 
ance witn  the  provision  of  statute  as  to 
the  recitals  in  the  certificate  is  sufficient 
in  the  case  of  married  women's  acknowl- 
edgments as  well  as  in  case  of  acknowl- 
edgments generally:  Raverty  v.  Fridge,  3 
McLean,  245,  Fed.  Cas.  No.  11,587;  Shelton 
V.  Aultman  &  T.  Co.  82  Ala.  315,  8  So. 
232:  Tubbs  v.  Gatewood,  26  Ark.  128; 
Knight  V.  Lawrence,  19  Colo.  425,  36  Pac 
242:  Hart  v.  Sanderson,  18  Fla.  103: 
Northwestern  k  P.  H.  Bank  v.  Rauch,  5 
Idaho,  752,  51  Pac.  764;  Christensen  v. 
Hollingsworth,  6  Idaho,  87,  96  Am.  St 
Rep.  256,  53  Pac.  211,  rehearing  denied 
in  6  Idaho,  94,  53  Pac.  271;  Ciirtia  v. 
Bunnell  &  £.  Invest.  Co.  6  Idaho,  298.  55 
Pac.  659;  Moore  v.  Titman,  33  111.  358: 
Tourville  v.  Pierson,  39  111.  446;  Oilumet 
&  C.  Canal  &  Dock  Co.  v.  Russell,  68  111. 
426;  Kerr  v.  Russell,  69  111.  666,  18  Am. 
Rep.  634:  Edwards  v.  Schoeneman,  104  111. 
278;  Owen  v.  Norris,  5  Blackf.  479;  Wat- 
son V.  Clendenin,  6  Blackf.  477;  Davis  v. 
Bartholomew,  3  Ind.  485;  Martin  v.  David- 
son, 3  Bush,  572:  Russ  v.  Wingate,  30 
Miss.  440;  Bernard  v.  Elder,  50  Miss.  336: 
Allen  V.  Lenoir,  53  Miss.  321 ;  Belo  v. 
Mayes,  79  Mo.  67;  Linville  v,  Greer,  165 
Mo.  380,  66  S.  W.  579;  Den  ex  dem.  Had- 
ley  V.  Geiger,  9  K.  J.  L.  225;  Barton  v. 
Morris,  16  Ohio,  408;  Gable  v.  Brietsch,  3 
Sadler  (Pa.)  76,  7  Atl.  62;  Miller  v.  Went- 
worth,  82  Pa.  280;  Kavanaugh  v.  Day.  10 
R.  I.  303,  14  Am.  Rep.  691;  Belcher  v. 
Weaver,  46  Tex.  293.  26  Am.  Rep.  267: 
Solver  V.  Romanet,  52  Tex.  502:  Mullins 
V.  Weaver,  57  Tex.  5;  Cleveland  v.  Smith. 
—  Tex.  Civ.  App.  — ,  156  S.  W.  247;  Geil 
V.  Geil,   101  Va.  773,  45  S.  E.  325;   Saf- 
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Mr.  John  R.  Arnold,  for  defendants  in 
error : 

The  privy  examination,  acknowledgment, 
and  declaration  before  the  officer,  as  re- 
quired by  the  statute,  is  the  essence  and 
foundation  of  the*  obligation  ;of  a  married 
woman's  deed. 

Johnson  v.  Taylor,  60  Tex.  304;  Cross 
V.  Everts,  28  Tex.  632;  Berry  v.  Donley, 
26  Tex.  746;  Looney  v.  Adamson,  48  Tex. 
621. 

The  essence  of  a  married  woman's  con- 
veyance is  the  statutory  acknowledgment 
of  which  the  officer's  certificate  is  the  evi- 
dence. 

Johnson  v.  Taylor,  60  Tex.  364;  Davis 
V.  Agnew,  67  Tex.  210,  2  S.  W.  43,  376; 
Berry  v.  Donley,  26  Tex.  745. 


A  defectively  certified  deed  of  a  mar- 
ried woman  will  not  pass  a  legal  or  an 
equitable  title  by  estoppel. 

Silcock  V.  Baker,  25  Tex.  Civ.  App.  508, 
61  S.  W.  940;  Johnson  v.  Bryan,  62  Tex. 
626;  Owen  v.  New  York  k  T.  Land  Co.  11 
Tex.  Civ.  App.  287,  32  S.  W.  189,  1067; 
Veeder  v.  Gilmer,  103  Tex.  458,  129  S.  W. 
696;  Holland  v.  Votaw,  —  Tex.  Civ.  App. 
—,  130  S.  W.  882. 

Brown,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  case  was  submitted  to  the  judge 
of  the  district  court,  without  a  jury,  who 
tiled  this  statement  of  facts .  and  entered 
judgment  accordingly: 

This  is  a  suit  in  trespass  to  try  title  by 


fell  V.  Orr,  109  Va.  768,  64  S.  E.  1067; 
Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  E. 
932;  Jackson  v.  Robertson,  4  U.  C.  C.  P. 
i272;  Morgan  v.  Sabourin,  27  U.  C.  Q.  B. 
230;  Simpson  v.  Hartman,  27  U.  C.  Q.  B. 
460;  Grant  v.  Taylor,  28  U.  C,  Q.  B.  234; 
Robinson  v.  Byers,  13  Grant,  Ch.  (U.  C.) 
-388.  And  see  other  cases  cited  below  hold- 
ing certain  variations  of  the  statutory  form 
of  certificate  to  be  a  substantial  compli- 
ance therewith. 

But  there  must  be  a  substantial  com- 
pliance. Bodkin  V.  Smith,  66  Ala.  294; 
Penny  ▼.  British  &  A.  Mortg.  Co.  132  Ala. 
^57,  31  So.  96;  Gove  v.  Cather,  23  111. 
«34,  76  Am.  Dec.  711;  Merritt  v.  Yates,  71 
111.  636,  22  Am.  Rep.  128.  And  see  other 
cases  cited  below  nolding  certain  varia- 
tions of  the  statutory  form  of  certificate 
to  be  fatal. 

And  in  Heaton  v.  Fryberger,  38  Iowa, 
185,  it  was  said  that  in  order  for  a  mar- 
ried woman's  deed  to  be  operative  to  any 
extent  for  any  purpose,  it  must  conform 
fully  with  the  statute. 

The  recitals  most  commonly  required  by 
statute  to  be  included  in  the  officer's  cer- 
tificate of  a  married  woman's  acknowledg- 
ment are:  That  she  was  examined  sepa- 
rate and  part  from  her  husband,  or  on  a 
private  examination;  that  she  acknowl- 
edged the  execution  of  the  instrument  sepa- 
rately and  apart  from  her  husband;  that 
the  officer  explained  the  contents  of  the 
Instrument  to  her;  that  she  declared 
that  she  had  executed  the  instrument  vol- 
untarily; that  she  declared  that  she  re- 
linquished her  dower  right  in  the  prop- 
-erty  conveyed;  and  that  she  declared  that 
she  did  not  wish  to  retract,  it  will  be 
noted  that  the  first  three  recitals  are  to 
be  made  on  authority  of  the  officer  him- 
-self,  where  as  the  last  three  are  recitals 
'Of  declarations  made  to  him  by  the  mar- 
ried woman  grantor,  and  certified  by  him. 
Each  of  these  recitals,  wh^n  required  by 
statute,  is  generally  deemed  essential  to 
the  validity  of  the  certificate,  and  at  least 
-the  substance  must  be  embodied  therein. 
So  that  in  a  great  number  of  the  cases,  the 
^6  L.R.A.(N5.) 


chief  controversy  has  arisen  over  the  ques- 
tion as  to  what  is  a  substantial  compli- 
ance with  the  statute,  and,  as  will  be 
observed,  the  courts  are  generally  rather 
liberal  in  their  construction  or  interpre- 
tation of  the  statutes,  with  a  view,  to  sus- 
taining the  certificates. 

/I.  Recital  of  separate  or  privy  exami- 
nation. 

a.  Entire  omission  of  recital. 

The  entire  cmiission  in  the  certificate  of 
a  married  woman's  acknowledgment,  of  the 
recital  of  her  separate  or  privy  examina- 
tion, where  such  recital  is  prescribed  by 
statute,  is  generally  held  fatal.  Elliott  v. 
Peirsol,  1  Pet.  328,  7  L.  ed.  164;  Hepburn 
V.  Dubois,  12  Pet.  346,  9  L.  ed.  1111;  Cox 
V.  Holcomb,  87  Ala.  689,  13  Am.  St.  Rep. 
79,  6  So.  309;  Russell  v.  Umphlet,  27  Ark. 
339;  Kendall  v.  Miller,  9  Cal.  691;  Mc- 
Leran  v.  Benton,  43  Cal.  467;  Emeric  v. 
Alvardo,  90  Cal.  444,  27  Pac.  356;  Hart- 
ley V.  Ferrell,  9  Fla.  374;  Garrett  v.  Moss, 
22  III.  363;  Mettler  v.  Miller,  129  III.  630, 
22  N.  E.  629 ;  Thompson  v.  Peebles,  6  Dana, 
387;  Smith  v.  White,  1  B.  Mon.  16;  Bunch 
V.  Shannon,  46  Miss.  625;  Willis  v.  Gatt- 
man,  53  Miss.  721;  Rogers  v.  Woody,  23 
Mo.  648;  Bagby  v.  Emberson,  79  Mo.  139; 
Krieger  v.  Crocker,  118  Mo.  631,  24  S.  W. 
170;  American  Sav.  k  L.  Asso.  v.  Burg- 
hardt,  19  Mont.  323,  61  Am.  St.  Rep.  507, 
48  Pac.  391;  Ellwood  v.  Klock,  13  Barb. 
60;  Robinson  v.  Barfield,  6  N.  C.  (2 
Murph.)  391;  Den  ex  dem.  Ives  v.  Saw- 
yer, 20  N.  C.  179  (4  Dev.  &  B.  L.  61); 
Den  ex  dem.  Jones  v.  Lewis,  30  N.  C.  (8 
[red.  L.)  70,  47  Am.  Dec.  338;  Cook  v. 
Pittman,  144  K.  G.  630,  119  Am.  St.  Rep. 
986,  57  S.  E.  219;  Carney  v.  Hopple,  17 
Ohio  St  39;  Kilboum  v.  Fury,  26  Ohio. 
St.  163;  Harty  v.  Ladd,  3  Or.  363  (im- 
plied) ;  Thompson  v.  Morrow,  5  Serg.  &. 
R.  289,  9  Am.  Dee.  368;  Tate  v.  Stooltz- 
foos,  16  Serg.  k  R.  36,  16  Am.  Dec.  646: 
Dampfs  Appeal,  97  Pa.  371;  Wonder  v. 
Phelps,  109  Pa.  172,  1  Atl.  171;  Shrawder 
V.  Snyder,  142  Pa.  1,  21  Atl.  796   (unless 
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plaintiff  against  defendants  for  a  tract  of 
209  acres  of  land,  a  part  of  the  Jose  Durst 
survey  situated  in   Rusk  county,  Texas. 

I  find  tiie  land  was  duly  conveyed  from 
the  state  to  Jose  Durst  and  from  Durst  to 
Alexander  Jordan.  Prior  to  1857  the  land 
waa  partitioned  between  the  heirs  of  Alex- 
ander Jordan ;  S.  i  being  given  to  the  chil- 
dren and  heirs,  and  the  N.i  to  the  widow, 
who  had  married  Jack  Anderson. 

In  this  partition  the  S.  i  was  blocked  up 
and  given  to  the  children  in  severalty;  the 
209  acres  in  suit,  together  with  100  acres 
more  adjoining  the  209  acres  on  the  east, 
making  369,  at  that  time  in  one  body,  was 
allotted  to  Emma  Jane  Hensley,  who  was 
the  child  and  heir  of  Alexander  Jordan,  and 
who    had    married    Sam    Hensley.      Emma 


Jane  Hensley  and  her  husband  lived  on 
this  land ;  the  home  place  being  on  the  209 
acres  of  land. 

In  1867  Emma  Jane  Hensley  and  her 
husband  sold  the  209  acres  in  suit  to  C.  A 
Few,  and  were  paid  for  same  in  stock  and 
property  by  Few.  C.  A.  Few  soon  after 
took  possession  of  the  land  by  tenant.  I 
find  the  land  was  the  separate  property 
of  Emma  J.  Hensley,  and  that  the  cer- 
tificate of  acknowledgment  to  her  deed  is 
defective,  but  that  she  received  the  con- 
sideration for  the  land  acquired  in  the  sale, 
delivered  possession  of  the  land  to  Few, 
and  the  defendants  show  no  right,  legal 
or  equitable,  through  her.  In  1866  C.  A. 
Few  deeded  the  land  to  R.  B.  Tutt.  W.  W. 
Morris  acquired  the  land  at  execution  sale, 


cured  by  subsequent  statute) ;  Hand  v. 
Weidner,  151  Pa.  362,  25  Atl.  38  (Doctrine 
recognized) ;  Tarr  v.  G lading,  1  Phila. 
370;  Ellett  v.  Richardson,  9  Baxt.  293; 
Berry  v.  Donley,  26  Tex.  737;  Davis  v. 
McCartney,  64  lex.  584;  Jones  v.  Kobbins, 
74  Tex.  616,  12  S.  W.  824;  Hayden  v. 
Moffatt,  74  Tex.  647,  16  Am.  St.  Rep.  866, 
12  S.  W.  820;  Williams  v.  Ellingsworth, 
76  Tex.  480,  12  S.  W.  746;  McDaniel  v. 
Garrett,  11  Tex.  Civ.  App.  57,  31  S.  W. 
721;  Estes  v.  Turner,  30  Tex.  Civ.  App. 
366,  70  S.  W.  1007;  Sumner  v.  Went- 
worth,  1  Tyler  (Vt.)  42;  First  Nat.  Bank 
V.  Paul,  75  Va.  694,  40  Am.  Rep.  740; 
Laughlin  Bros.  v.  Fream,  14  W.  Va.  322; 
Nuttall  V.  McVey,  63  W.  Va.  380,  60  S.  E. 
251. 

But  the  omission  of  such  recital  is  not 
fatal  where  the  statute  does  not  expressly 
require  the  certificate  to  contain  it,  al- 
though the  statute  may  require  a  separate 
examination.  Coleman  v.  Billings,  89  111. 
183;  Stevens  v.  Doe,  6  Blackf.  475;  Adams 
V.  Smith,  11  Wvo.  200,  70  Pac.  1043; 
•Grant  v.  Taylor,  28  U.  C.  Q.  B.  234. 

And  an  early  case  holds  that  where  the 
certificate  recited  that  the  grantors  "came 
before  me  ...  to  acknowledge  this  in- 
denture to  be  their  acts  and  deed,"  it 
should  be  presumed  that  the  wife  was  priv- 
ily examined,  especially  since  the  certificate 
had  stood  for  a  long  time  (1711-1818)^ 
iind  where  there  was  no  statute  control- 
ling. Jackson  ex  dem.  Woodruff  v.  Gil- 
christ,  15  Johns.  80. 

Nor  is  the  omission  of  such  a  recital 
fatal,  where  the  wife  has  been  separated 
from  her  husband  by  decree  of  court  and 
therefore  needs  no  protection  against  his 
influence  (Delaficld  v.  Brady,  108  N.  Y. 
524,  15  N.  E.  428),  or  where  the  property 
conveyed  was  acquired  by  her  in  America, 
and  the  husband  has  never  been  within 
the  United  States,  and  for  more  than 
twenty  years  they  have  been  living  sepa- 
rate; in  such  a  case  she  is  estopped  from 
Hubsequentiv  taking  advantage  of  such 
omission  (Hand  v.  Hand,  68  Cal.  135,  58 
Am.  Rep.  6,  8  Pac.  705). 

But  in  Danglarde  v.  Elias,  80  Cal.  66, 
45  L.R.A.(N.S.) 


22  Pac.  69,  it  was  held  that  a  married 
woman's  certificate  must  conform  to  the 
statute  although  she  may  have  been  aban- 
doned by  her  husband,  may  have  ^^^'w^^*^ 
her  maiden  name,  and  may  have  paid  for 
the  property  conveyed  out  of  her  eamingB; 
that  a  certificate  of  acknowledgment  as 
a  feme  sole,  omitting  the  recital  of  ber 
separate  examination,  is  insufiicient. 

And  where  the  officer  appointed  to  take 
a  privy  examination  reported  that  she  ac- 
knowledge to  have  signed  of  free  will  in 
his  presence,  the  certificate  was  held  suffi- 
cient, without  reciting,  ''upon  privy  exami- 
nation." Beckwith  ▼.  Ldunb,  35  N.  C.  (13 
Ired.  L.)  400. 

h,  Otnisstan  of  pari  of  Biatutory  phrase. 

In  Locke  v.  Lafitte,  28  La.  Ann.  232, 
it  was  held  that  the  omission  of  the  re- 
cital that  the  wife's  examination  was  "sepa- 
rate and  apart  from  her  husband"  is  not 
fatal,  but  that  it  will  be  presumed  that 
the  officer  did  his  duty  as  required  bj 
statute. 

Also  it  has  been  held  that  where  the 
certificate  recites  an  "examination  sepa- 
rate and  apart  from  her  husband,"  the 
omission  of  the  additional  phrase,  "on  a 
private  examination,"  is  not  fatal;  the  stat- 
ute does  not  mean  apart  from  everybody 
(Bernard  v.  Elder,  50  Miss.  336;  Den 
ex  dem.  Hadley  v.  Geiger,  9  N.  J.  L.  225) ; 
but  the  opposite  view  was  taken  in  Nuttall 
V.  McVey,  63  W.  Va.  380,  60  S.  E.  261. 

The  omission  of  the  word  "separate" 
from  the  phrase,  "separate  and  apart,"  ii 
not  fatal.     Belo  v.  Mayes,  79  Mo.  67. 

But  tl\e  omission  of  the  words,  "and 
without  tne  hearing  of,"  from  the  phrase, 
"on  an  examination  separate  and  apart 
from  her  husband,"  ia  fatal.  Ewald  ^. 
Corbett,  32  Cal.  493;  Jordan  v.  Corey,  2 
Ind.  385,  52  Am.  Dec.  616;  Butterfield  t. 
Beall,  3  Ind.  203. 

o.  VariaUovut  in  phraseologff. 

1.  In  general. 

The  recital  that  the  examination  was 
"out   of   the   hearing"   of   her   husband  is 
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in  part,  and  by  deed  from  Hollingsworth 
for  balance,  who  also  acquired  part  of 
same  from  Tutt's  estate  by  execution  sale. 

In  1886  W.  W.  Morris's  estate  was  par- 
titioned, and  this  209  acres  of  land  was 
set  apart  to  Reed  B.  Spivy,  a  legatee  under 
the  will  of  W.  W.  Morris. 

I  find  that  W.  W.  Morris  paid  taxes  on 
this  200  acres  of  land  from  date  of  his 
deed  until  death,  and  Reed  Spivy  since, 
and  claimed  this  200  acres  of  land. 

I  find  that  March  paid  no  taxes  on  this 
209  acres  of  land  as  such.  I  find  this  S.  W. 
March,  deceased,  claimed  and  claims  now 
160  acres  of  the  Hensley  360  acres,  not 
claimed  by  the  plaintiff,  and  not  in  this 
suit,  and  that  Hensley  and     March  were 


talking  about  the  sale  of  this  160  acres  of 
land  at  the  time  testified  by  McCrary. 

I  find  that  in  1877  or  1878  the  court- 
house in  Rusk  county  was  burned,  and 
many  of  the  records' were  destroyed  by  fire, 
and  that  the  recitals  in  the  sheriff's  deed 
and  the  evidence  is  sufficient  to  establish 
their  existence  of  execution  and  orders  of 
sales  returned. 

1  find  that  defendants  show  no  convey- 
ance to  the  land,  or  any  part  of  same,  ex- 
cept a  deed  from  Nancy  Anderson,  who 
was  Nancy  Jordan  in  1868,  including  a 
strip  about  40  feet  wide  on  the  north  end 
of  the  200-acre  tract,  and  this  deed  could 
convey  no  title,  because  the  land  had  been 
set  apart  to  Jane  Hensley,  and  Nancy  Jor- 


suiBcient  for  a  requirement  that  it  be 
"out  of  the  presence'*  of  the  husband  (Nip- 
pel  V.  Hammond,  4  Colo.  211;  Knight  v. 
Lawrence,  10  Colo.  425,  36  Pac.  242) ;  and 
so  is  "privily  examined  apart  from  and 
out  of  the  hearing  of  the  husband"  (Deery 
▼.  Cray,  6  Wall.  705,  18  L.  ed.  653) ;  also 
"privately  examined"  is  sufficient  for  "ex- 
amined out  of  the  hearing  of  her  husband" 
(Webster  ▼.  Hall,  2  Harr.  k  McH.  10,  1 
Am.  Dec  370 ) ;  and  "being  duly  examined" 
is  sufficient  for  "being  privately  examined" 
(Buck  v.  McCallum,  13  U.  C.  C.  P.  163) ; 
and  "separate  and  out  of  hearing  of  her 
husband  is  equivalent  to  "privily  and 
apart  from  her  husband"  (Siter  v.  Mc- 
Clanaehan,  2  Gratt.  280 ) ;  so  is  a  recital 
of  a  "private  examination"  (Skinner  v. 
Fletcher,  23  N.  G.  [1  Ired.  L.]  313) ;  and 
"apart  from  and  without  the  hearing  of 
said  husband"  is  equivalent  to  the  same 
phrase  (Cleveland  v.  Smith,  —  Tex.  Civ. 
App.  — ,  166  S.  W.  247 ) ;  and  "separate- 
ly" is  equivalent  to  "apart  from"  (Monk  v. 
Farlinger,  17  U.  C.  C.  P.  41). 

"On  a  private  examination  separate  and 
apart  from  her  husband"  is  equivalent  to 
'*on  an  examination  apart  from  and  with- 
out the  hearing  of  her  husband,"  Muir  v. 
Galloway,  61  Cal.  408;  "separate  and  apart 
from  her  husband"  is  sufficient  for  "privy 
(or  private)  examination  apart  from  her 
husband,"  Love  v.  Taylor,  26  Miss.  567; 
Thayer  v.  Torrey,  37  N.  J.  L.  330;  Dennis 
V.  Tarpenny,  20  Barb.  371;  "separate  ex- 
amipation"  is  equivalent  to  "private  exami- 
nation," Timber  v.  Desparois,  18  S.  D.  587, 
101  N.  W.  870;  "examined  separate  and 
apart"  is  sufficient  for  "privily  examined 
apart,"  Coombes  v.  Thomas,  57  Tex.   321. 

But  "duly  examined'  will  not  suffice  for 
"examined  apart  from  her  husband,  Stay- 
ner  v.  Applegate,  8  U.  C.  C.  P.  133;  nor 
will  the  statement  that  she  voluntarily 
consented,  Jourdan  v.  Jourdan,  9  Serg.  & 
R.  268,  11  Am.  Dec.  724;  nor  the  phrase, 
"being  examined  privily  and  uninfluenced 
in  any  way  whatever,"  Garrison  v.  Fisher, 
26  Miss.  352;  nor  the  phrase,  "having  ques- 
tioned M.  J.  separate  and  apart  from  her 
husband,"  Sibley  v.  Johnson,  1  Mich.  380. 
45  L.R.A.(N.S.) 


2.  Examined  **as  the  law  directs**  or 
"according  to  law." 

"Read  and  explained  to  her  as  the  law 
directs"  is  sufficient  for  "apart  from  and 
without  the  hearing  of  the  husband"  (Par- 
dun  V.  Dobesberger,  3  Ind.  380) ;  also 
"she  being  examined  by  me  as  the  law 
directs"  (Hughes  v.  M'Kinsey,  5  T.  B. 
Mon.  38). 

And  she  being  "examined  as  the  law 
requires"  has  been  held  sufficient  for  the 
recital  of  an  examination  privately,  out 
of  the  hearing  of  the  husband.  Robins  v. 
Bush,  1  Harr.  k  McH.  50. 

But  in  Meddock  v.  Williams,  12  Ohio, 
377,  the  phrase,  "examined  according  to 
law,"  was  held  insufficient;  the  court  say- 
ing that  the  officer  should  certify  what  was 
done,  not  his  opinion. 

Likewise,  the  acknowledgment  of  a  mar- 
ried woman,  said  to  be  made  "according 
to  an  act  of  assembly  in  that  case  made 
and  provided,"  without  stating  that  she 
was  first  privily  examined,  was  held  in- 
sufficient. Flanagan  v.  Young,  2  Harr.  k 
McH.  38.  (This  case  seems  to  have  re- 
quired rather  a  strict  compliance  with  the 
terms  of  the  statute.) 

d.  Mi9cellaneou8. 

The  recital  of  a  privy  examination,  but 
not  saying  by  whom  it  was  conducted, 
was  held  sufficient,  since  it  would  be  pre- 
sumed that  it  was  conducted  by  the  proper 
officer.  Den  ex  dem,  Whitehurst  v.  Hunter, 
3  N.  C.  (2  Hayw.)  401;  Thompson  ▼.  John- 
son, 02  Tex.  358,  51  S.  W.  23.  See  ^Nor- 
ton V.  Meader,  III.  a. 

But  a  recital  of  an  acknowledgment  in 
open  court  is  not  sufficient  for  a  recital 
of  a  "privy  examination"  (Etheridge  v. 
Ashbee,  31  N.  C.  [0  Ired.  L.]  353),  nor 
does  the  recital,  "being  examined  and  apart 
from  her  husband,  acknowledged  that  she 
signed,"  etc.,  show  a  privy  examination. 
Rice  V.  Peacock,  37  Tex.  302. 

And  when  the  statute  requires  a  pri- 
vate examination  of  a  married  woman  and 
the  explanation  of  the  deed  before  her 
acknowledgment,  a  certificate  showing  her 
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dan,    or    AndersoDi    was    a    party    to   the 
divefltor  long  before,  and  March  had  notice. 

ConcluBion  of  Law. 

I  therefore  conclude  that,  while  the  plain- 
tiff's title  is  irregular  and  in  some  respects 
defective,  defendants  have  shown  no  title, 
legal  or  equitable,  and  as  against  defend- 
ants the  plaintiff  is  entitled  to  recover; 
and  it  is  so  ordered. 

W.  C.  Buford,  Judge. 
Fourth  Judicial  District  of  Texas. 

The  defendants  took  all  necessary  steps 
to  perfect  an  appeal  to  the  court  of  civil 
appeals  of  the  sixth  district,  and  assigned 
these  errors: 

*'(!)  The  trial  court  erred  in  admitting. 


over  the  objections  of  the  defendants,  and 
considering  as  evidence,  the  record  of  a  deed 
from  Emily  Jane  Hensley  and  husband, 
Samuel  Hensley,  to  C.  A.  Few,  because  said 
deed  was  void  on  account  of  the  lack  of  a 
legal  certificate  of  acknowledgment  of  the 
execution  of  said  deed  by  said  Emily  Jane 
Hensley,  wife  of  Samuel  Hensley. 

''(2)  The  trial  court  erred  in  holding 
that  plaintiff  acquired  a  recoverable  title 
through  the  deed  from  Emily  Jane  Hen- 
sley and  husband  to  C.  A.  Few. 

"(3)  The  court  erred  in  admitting,  over 
the  objection  of  defendants,  and  consider- 
ing as  evidence,  the  deed  by  James  H.  Ever- 
ett, sheriff  of  Rusk  county,  to  HoUings- 
worth  and  Morris. 

"(4)  The  court  erred  in  admitting  and 


acknowledgment  to  have  been  taken  in  her 
husband's  presence  is  not  sufficient,  although 
the  instrument  be  afterwards  fully  ex- 
plained to  her  and  she  be  privately  exam- 
ined, and  although  she  may  then  declare 
that  she  does  not  wish  to  retract.  Hock- 
man  V.  McClanahan,  87  Va.  33,  12  S.  E. 
230;  McMullen  v.  Eagan,  21  W.  Va.  233; 
Laidley  v.  Knight,  23  W.  Va.  735. 

And  in  Gillespie  v.  Pocahontas  Coal  & 
Coke  Co.  162  Fed.  742,  reaffirmed  on  this 
point  in  91  C.  C.  A.  494,  163  Fed.  992,  it 
was    held    that    "being    examined    by    me 

grivately  and  apart  from  her  said  hus- 
and"  must  be  deemed  an  insufficient  re- 
cital of  the  privy  examination  on  authority 
of  the  West  Virginia  courts,  this  case  aris- 
ing in  West  Virginia,  but  that  rule  was 
said  to  be  "wrong  in  principle." 

A  recital  of  the  husband's  acknowledg- 
ment taken  separate  and  apart  from  the 
wife,  and  not  of  the  wife's  taken  separate 
and  apart  from  the  husband,  is  fatal.  Co- 
operative Sav.  k  L.  Asso.  v.  Green,  5  Idaho, 
q60,  51  Pac.  770. 

And  where  the  privy  exainination,  the  ex- 
planation of  the  contents,  and  the  relin- 
quishment of  dower,  were  recited  of  the 
husband  as  being  made  without  the  com- 
pulsion of  the  wife,  but  no' such  facts  were 
recited  concerning  the  wife,  the  certificate 
was  held  fatally  defective.  Board  of  Trus- 
tees V.  Davison,  65  111.  124. 

A  certificate  which  was  indefinite  and 
uncertain  as  to  the  privy  examination  was 
held  defective.  Minor  v.  Powers,  —  Tex. 
Civ.  App.  — ,  38  S.  W.  400. 

• 
in.  Recital    of    separate    acknowt^dg* 

ment, 

a,  OtnUution  of  recital. 

Some  statutes  provide  that  certificate 
shall  recite  that  the  acknowledgment  as 
well  as  the  examination  was  separate  and 
apart  from  the  husband,  and  under  such 
statutes  the  omission  in  the  certificate  of  a 
recital  that  the  acknowledgment  was  such 
is  fatal.  Shryoclc  v.  Cannon,  39  Ark.  434; 
Co-operative  Sav.  k  L.  Asso.  ▼.  Green,  5 
46  L.R.A.(N.S.) 


Idaho,  660,  61  Pac.  770;  Clark  ▼.  Redman, 
1  Blackf.  379;  Fisher  v.  Meister,  24  Mich. 
447;  Robinson  v.  Noel,  49  Mias.  253; 
Nichols  V.  Gordon,  25  Tex.  Supp.  109; 
Pratt  V.  Battels,  28  Vt.  686 ;  Virginia  Coal 
k  I.  Co.  V.  Roberson,  88  Va.  116,  13  S.  £. 
360;  Bennett  v.  Pierce,  46  W.  Va.  654,  31 
S.  E.  972. 

But  in  Kenneday  v.  Price,  57  Hiss.  771, 
it  is  held  that  a  recital  of  separate  exami- 
nation is  sufficient  without  reciting  sepa- 
rate acknowledgment. 

A  certificate  that  husband  and  wife  ac- 
knowledged, that  there  was  a  separate 
examination  of  the  wife,  and  of  her  decla- 
ration that  she  freely  relinquished  her  right 
of  inheritance,  is  sufficient  for  a  certificate 
of  her  separate  acknowledgment,  her  ac- 
knowledgnient  that  she  signed,  and  state- 
ment of  private  explanation.  Nants  ▼.  Bai- 
ley, 3  Dana,  111. 

The  omission  in  the  recital  of  her  sept- 
rate  acknowledgment  of  the  name  of  her 
husband,  leaving  a  blank,  is  not  fatal  if  bis 
name  is  shown  by  the  whole  instrument 
(Frederick  v.  Wilcox,  119  Ala.  366,  72  Am. 
St.  Rep.  925,  24  So.  682) ;  nor  is  the  omis- 
sion in  such  a  phrase,  of  the  word  *'hu8- 
band"  (Fleming  v.  Potter,  14  Ind.  486). 

And  after  reciting  an  acknowledgment  bj 
husband  and  wife  to  the  officer,  the  state- 
ment of  the  separate  acknowledgment  of 
the  wife  is  sufficient  without  stating  to 
whom  it  was  made;  it  will  be  presumed 
that  it  was  made  to  the  same  officer.  Nor- 
ton v.  Meader,  4  Sawy.  603,  Fed.  Caa  Na 
10,351.  See  Den  ex  dem.  Whitehurst  v. 
Hunter  and  Thompson  v.  Johnson,  II.  d. 

h.  Variations  in  phraseology, 

A  recital  that  a  married  woman  grantor 
"being  examined  separately  and  apart  from 
her  husband,  and  acknowledged,  etc.,  is 
sufficient  for  a  recital  of  a  separate  acknowl- 
edgment of  the  execution  of  the  deed.  Rav- 
erty  v.  Fridge,  3  McLean,  230,  Fed.  Cas. 
No.  11,686,  s.  c.  on  another  appeal,  3  Mc- 
Lean, 245,  Fed.  Cas.  No.  11.587. 

But  a  recital  of  her  acknowledgment  "sep- 
arate and  apart  from  the  husband"  is  not 
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considering  as  evidence  of  a  conveyance  of 
the  land  in  suit  the  deed  from  S.  P.  Hoi- 
lingsworth  to  W.  W.  Morris." 

'*(6)  The  court  erred  in  holding  that 
plaintiff  acquired  the  title  of  John  C.  Tutt. 

'*(7)  The  court  erred  in  permitting 
plaintiff,  over  the  objections  of  defendants, 
to  introduce  as  evidence  that,  portion  of 
the  deposition  of  Mrs.  Few  stating  that 
her  husband,  C.  A.  Few,  put  a  man  on  it 
{the  land  in  suit]  to  take  care  of  it,  be- 
cause the  same  was  shown  by  the  deposition 
of  that  witness  to  be  hearsay;  she  having 
testified  in  her  deposition:  *I  was  never 
on  the  place.     I  never  saw  the  land.' 

"(8)  The  court  erred  in  finding,  'Few 
soon  after  took  possession  of  the  land  by 


tenant,'  because  this  finding  is  based  on 
hearsay  testimony. 

"(9)  The  trial  court  erred  in  finding, 
'the  N.  i  [of  the  Durst  league  was  given] 
to  the  widow,  who  had  married  Jack  An- 
derson,' because  the  judgment  of  the  dis- 
trict court  gives  the  whole  of  the  N. }  of 
that  league  to  the  heirs  of  John  Jordan. 

"(10)  The  trial  court  erred  in  finding 
that  defendants  show  no  conveyance  to  the 
land,  or  any  part  of  the  same,  except  a 
deed  from  Nancy  Anderson,  who  was  Nancy 
Jordan  in  1868. 

"(11)  The  trial  court  erred  in  holding 
that  defendants  have  shown  no  title,  legal 
or  equitable,  for  which  reason,  as  against 
defendants,  the  plaintiff  is  entitled  to  re- 


cover. 


» 


fluflicient    for    an    acknowledgment    "on    a 

£rivy  examination."  .  Warren  v.  Brown,  25 
[iss.  66,  57  Am.  Dec.  191. 
Nor  is  the  recital  of  her  acknowledgment 
"apart  from  the  husband"  sufficient  for  "sep- 
arate and  apart  from  the  husband."  Dewey 
V.  Campau,  4  Mich.  565. 

Nor  is  the  recital  that  she  "stated,"  etc., 

Univalent  to  a  recital  that  she  "acknowl- 
ged."    Ibid. 

IV,  BecUal  of  eaoplanatian  of  eotUetUs 

of  instr%»merU. 

a.  Entire  ovtisHon  of  recital. 

Generally,  the  omission  of  the  recital  that 
the  contents  of  the  instrument  were  made 
known  or  explained  to  a  married  woman 
grantor  by  the  officer,  when  such  a  recital 
is  prescribed  by  the  statute,  renders  the  cer- 
tificate incurably  defective.  Keller  v.  Moore, 
51  Ala.  340;  Roney  v.  Moss,  76  Ala.  491; 
Davidson  v.  Alabama  Iron  k  Steel  Co.  109 
Ala.  383,  19  So.  390;  Jackson  v.  Kirksey, 
110  Ala.  547,  18  So.  304;  Stamphill  v.  Bui- 
len,  121  Ala.  250,  25  So.  928;  Pease  v.  Bar- 
biers,  10  Cal.  436;  McLeran  v.  Benton,  43 
Cal.  467;  Owen  v.  Bobbins,  19  111.  545; 
Garrett  v.  Moss,  22  111.  363;  Lyon  v.  Kain, 
36  111.  362;  Mettler  v.  Miller,  129  III.  630, 
22  N.  E.  529;  O'Ferrall  v.  Simplot,  4  Iowa, 
381;  Heaton  v.  Fryberger,  38  Iowa,  185; 
Maupin  v.  Pace,  3  Ky.  L.  Rep.  58;  Burnett 
v.  McCluey,  78  Mo.  676 ;  Bagby  v.  Emberson, 
79  Mo.  139;  Suffern  v.  Butler,  19  N.  J.  Eq. 
202;  Longley  v.  Sperry,  72  N.  J.  Eq.  537,  66 
Atl.  1062;  Pincknev  v.  Burrage,  31  N.  J.  L. 
21:   Connell  v.  Gonnell,  6  Ohio,  353;  Good 

V.  Zerrher,  12  Ohio,  364;  Silliman  v.  Cum- 
mins, 13  Ohio,  116;  Dengenhart  v.  Cracraft, 
36  Ohio  St.  549;  Dampf^s  Appeal,  97  Pa. 
371;  Powell's  Appeal,  98  Pa.  403;  Enter- 
prise Transit  Co.  v.  Sheedy,  103  Pa.  492,  49 
Am.  Rep.  130;  Spencer  v.  Reese,  165  Pa. 
158.  30  Atl.  722;  Steele  v.  Thompson,  14 
Serg.  4  R.  84;  Biarnet  v.  Bamct,  15  Serg. 
A  R.  72,  16  Am.  Dec.  516;  Paine  v.  Baker, 
15  R.  I.  100,  23  Atl.  141;  Burkett  v.  Scar- 
borough, 59  Tex.  495;  Johnson  v.  Taylor, 
60  Tex.  360;  Johnson  v.  Bryan,  62  'Tex. 
46  L.R.A.(N.S.) 


623;  Jones  v.  Robbins,  74  Tex.  615, 12  8.  W. 
824;  Williams  v.  Ellingsworth,  75  Tex.  480, 
12  S.  W.  746;  Chamberlain  v.  Pybas,  81  Tex. 
511,  17  S.  W.  50;  Norton  v.  Davis,  83  Tex. 
32,  18  8.  W.  430;  Rhine  v.  Hodge,  1  Tex. 
Civ.  App.  368,  21  S.  W.  140;  Stone  v.  Sledge, 
—  Tex.  Civ.  App.  — ,  24  S.  W.  697;  Simp- 
son V.  Edens,  14  Tex.  Civ.  App.  235,  38  S. 
W.  474;  Estes  v.  Turner,  30  Tex.  Civ.  App. 
365,  70  S.  W.  1007;  Kopke  v.  Votaw,  — . 
Tex.  Civ.  App.  — ,  95  8.  W.  16;  Veeder  v. 
Gilmer,  47  Tex.  Civ.  App.  464,  105  8.  W. 
331;  Kimmey  v.  Abney,  —  Tex.  Civ.  App. 
— ,  107  S.  W.  885;  Stringfellow  v.  Brasel- 
ton,  54  Tex.  Civ.  App.  1,  117  8.  W.  204; 
Boiling  V.  Teel,  76  Va.  487;  Virginia  Coal 
&  I.  Co.  V.  Roberson,  88  Va.  116,  13  8.  E. 
350;  Hairston  v.  Doe,  12  Leigh,  458;  Bart- 
lett  V.  Fleming,  3  W.  Va.  163;  Tavenner  v. 
Barrett,  21  W.  Va.  656:  Bennett  v.  Pierce, 
45  W.  Va.  654,  31  S.  E.  972. 

In  Norton  v.  Davis,  83  Tex.  32,  18  S.  W. 
430,  it  was  said  that  the  omission  in  the 
certificate,  of  the  recital  that  the  officer 
fully  explained  the  instrument  to  the  mar- 
ried woman  grantor,  imposes  the  burden  up- 
on him  who  claims  under  the  instrument  to 
prove  that  such  explanation  was  in  fact 
made. 

Also  the  omission  of  the  statement  that 
she  was  "made  acquainted  with  the  con- 
tents on  an  examination  without  the  hear- 
ing of  her  husband"  has  been  held  fatal. 
Wedel  V.  Herman,  59  Cal.  507;  Hutchinson 
V.  Ainsworth,  63  Cal.  286;  Beck  v.  Soward, 
76  Cal.  527,  18'  Pac.  650;  Bollinger  v. 
Manning,  79  Cal.  7,  21  Pac.  375;  Kennedv 
V.  Gloster,  98  Cal.  143,  32  Pac.  941 ;  Black 
V.  Aman,  6  Mackey,  131. 

But,  in  Moorman  v.  Board,  11  Bush,  135, 
it  was  held  that  the  statute  directing  such 
a  recital  is  not  obligatory. 

Also  in  Illinois  it  is  held  that  the  omis- 
sion, from  the  certificate  of  a  married  wom- 
an's acknowledgment  of  her  release  of  homo- 
stead,  of  the  recital  that  the  officer  fully 
informed  her  of  her  rights  under  the  home- 
stead act,  and  that  she  voluntarily  released 
or  waived  them,  is  fatal.  Vanzant  v.  Van- 
zant,  23  111.  536;  Bovd  v.  Cudderback,  31 
111.  113;  Smith  v.  Miller.  31  111.  157;  Thorn- 


1116 


TEXAS  SUPREME  COURT. 


Dec., 


The  honorable  court  of  civil  appeals  re- 
versed the  judgment  of  the  district  court, 
iind  rendered  judgment  for  the  defendants 
below.  The  case  is  now  before  this  court 
on  writ  of  error. 

The  right  of  plaintiff  in  error  depends 
upon  the  validity  of  the  deed  from  Hen- 
sley  and  wife  to  G.  A.  Few,  under  whom 
the  plaintiff  claimed  by  regular  chain  of 
transfers.  The  land  was  the  separate  prop- 
erty of  Emily  J.  Hensley.  The  deed  to 
Few  is  in  proper  form;  but  it  is  objected 
that  the  certificate  of  acknowledgment  to 
the  deed  was  not,  and  is  not,  in  legal  form, 
in  omitting  the  words,  "she  wished  not  to 
retract  it." 

The  defendant  in  error  showed  no  title 
to  the  land  from  any  source.    By  the  facts 


he  is  shown  to  be  a  naked  trespasser  who 
seeks  to  avail  himself  of  a  technical  error 
in  the  certificate  of  the  officer  who  took 
Mrs.  Hensley's  acknowledgment  of  her  exe- 
cution of  the  deed  made  by  her  and  her 
husband  to  C.  A.  Few. 

At  the  time  the  certificate  was  made  by 
the  officer,  this  statute  was  in  force:  '*Art. 
1003.  That  when  a  husband  and  his  wife 
have  signed  and  sealed  any  deed  or  other 
writing  purporting  to  be  a  conveyance  of 
any  estate  or  interest  in  any  land,  slave  or 
slaves,  or  other  effects,  the  separate  prop- 
erty of  the  wife,  or  of  the  homestead  of 
the  family,  or  other  property  exempted  by 
law  from  execution,  if  the  wife  appear  be- 
fore any  judge  of  the  supreme  or  district 
court,  or  notary  public,  and  being  privily 


ton  V.  Boyden,  31  111.  200;  Clubb  v.  Wise, 
64  III  157 ;  Warner  v.  Crosby,  89  111.  320. 

The  omission,  from  the  certificate  of  the 
recital,  that  the  deed  was  shown  to  the 
married  woman  grantor,  is  not  necessarily 
fatal,  but  it  will  be  presumed  that  the 
deed  was  shown  to  her,  where  the  certificate 
recites  that  "the  annexed  instrument,"  aft- 
er being  fully  explained  to  her,  was  ac- 
knowledged, and  that  she  declared  that 
"she  did  execute  the  said  instrument;"  and 
where  it  appears  that  the  officer  was  one 
of  the  subscribing  witnesses,  and  that  the 
instrument  was  executed  and  acknowledged 
on  the  same  day.  Kavanaugh  ▼.  Day,  10  R. 
I.  393,  14  Am.  Rep.  691. 

But  where  the  statute  does  not  require 
such  a  recital,  the  certificate  need  not  re- 
cite that  the  contents  of  the  instrument 
were  made  known  or  explained  to  the  mar- 
ried woman  grantor  by  the  officer,  even 
though  the  statute  may  require  that  he  ehall 
explain  the  contents  to  her;  in  the  absence 
of  statutory  requirement,  the  fact  of  ex- 
planation will  be  implied  from  the  recitals 
of  privy  examination  and  of  her  declaration 
of  voluntary  execution.  Raverty  v.  Fridge, 
3  McLean,  230,  Fed.  Cas.  No.  11,586,  s.  c. 
on  another  appeal,  3  McLean,  245,  Fed.  Cas. 
No.  11,587;  Coleman  v.  Billinprfl,  89  III.  183; 
Fleming  v.  Potter,  14'Ind.  486;  Gregory  v. 
Ford,  5  B.  Mon.  471;  Card  v.  Patterson,  5 
Ohio  St.  319;  Williams  v.  Robson,  6  Ohio 
St.  510;  Chesnut  v.  Shane,  !I6  Ohio,  59ft. 
47  Am.  Dec.  387;  Ruffner  v.  McLenan,  16 
Ohio,  639;  Breneman  v.  Mayer,  24  Tex.  Civ. 
App.  164,  68  S.  W.  725;  Langborne  v.  Hob- 
son,  4  Leigh,  224;  Tod  v.  Baylor,  4  Leigh, 
498. 

l>.  Otnisaion  of  part  of  statutory  phrase. 

A  recital  of  the  explanation  of  "contents 
and  meaning"  is  sufficient  although  it  omits 
"effect."  Nippel  v.  Hammond,  4  Colo.  211; 
Knight  V.  Lawrence,  19  Colo.  425,  36  Pac. 
242. 

And  the  omission  of  "fully"  in  the  phrase, 
'^having  had  said  deed  explained  to  her,"  is 
not  fatal.  Thompson  v.  Johnson,  92  Tex. 
46  L.R.A.(N.S.) 


358,  51  S.  W.  23,  s.  c.  on  former  appeal,  — 
Tex.  Civ.  App.  — ,  50  S.  W.  1055. 

"Being  made  acquainted  with  contents"  is 
sufficient  without  stating,  "by  the  officer," 
since  it  will  be  presumed  that  it  was  by  him 
(Jansen  v.  McCahill,  22  Cal.  563,  83  Am. 
Dec.  84;  Clark  v.  Groce,  16  Tex.  Civ.  App. 
453,  41  S.  W.  668) ;  and  where  the  statute 
does  not  require  the  notary  himself  to  ac- 
quaint the  wife  with  the  contents,  in  his 
recital  that  she  was  made  acquainted  with 
the  contents  "by  him,"  the  quoted  words 
will  be  considered  surplusage  (French 
Bank  v.  Beard,  54  Cal.  480). 

But  "contents  made  known"  is  not  suffi- 
cient for  "contents  made  known  and  ex- 
plained." Lane  v.  Dolick,  6  McLean.  200, 
Fed.  Cas.  No.  8,049. 

And  "having  been  fully  to  her,"  omitting 
"explained,"  is  fatal.  Moores  v.  Linney,  2 
Tex.  Civ.  App.  293,  21  S.  W.  709. 

But  contents  "being  first  made  fully  to 
her"  was  held  to  be  equivalent  to  "fully  com- 
municated to  her"  and  sufficient.  Hornbeck 
V.  Mutual  Bldg  &  L.  Asso.  88  Pa.  64. 

The  omission  of  "understandingly"  has 
been  held  fatal  (Anderson  v.  Bewley,  11 
Heisk.  29 ;  Roulston  v.  Darby,  —  Tenn.  — , 
62  S.  W.  318),  although  it  recited  "con- 
tents explained"  (Literer  v.  Huddleston,  — 
Tenn.  — ,  52  S.  W.  1003). 

But  the  omission  of  "understandingly" 
was  held  not  fatal  in  the  acknowledgment 
of  a  deed  of  a  married  woman  from  another 
state.  Murdock  v.  Memphis  k  O.  R.  Co.  7 
Baxt.  557. 

o.  Variations  in  phraseology. 

The  expressions,  "was  made  acquainted 
with  the  contents"  (Hughes  v.  Lane,  11  111. 
123,  50  Am.  Dec.  436;  Garrett  v.  Moss,  22 
111.  363;  Chauvin  v.  Wagner,  18  Mo.  531; 
Cleveland  v.  Smith,  —  Tex.  Civ.  App,  — , 
166  S.  W.  247),  on  the  statement  that  she 
signed  "freely,  voluntarily,  and  understand - 
ingly"  ( Shaw  v.  Shaw,  15  Kv.  L.  Rep.  592, 
24  S.  W.  630),  has  been  held  equivalent  to 
a  recital  that  the  contents  were  made  known 
and  explained. 
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examined  by  such  officer,  apart  from  her 
husband,  shall  declare  that  she  did  freely 
and  willingly  sign  and  seal  the  said  writ- 
ing, to  be  then-  shown  and  explained  to 
her,  and  wishes  not  to  retract  it,  and  shall 
acknowledge  the  said  deed  or  writing  so 
again  shown  to  her  to  be  her  act,  there- 
upon such  judge  or  notary  shall  certify 
such  privy  examination,  acknowledgment,  ' 
and  declaration,  under  his  hand  and  seal, 
by  a  certificate  annexed  to  said  writing  to 
the    following    effect    or    substance,    viz,: 

State  of  Texas,  County  of :     Before 

me,    ,   judge   of,   or    notary 


public   of, 
peared 


county,    personally    ap- 
-,  wife  of 


parties  to  a  certain  deed  or  writing  bear- 
ing date  on  the day  of ,  and  1 


hereto  annexed,  and  having  been  examined 
by  me  privily  and  apart  from  her  husband, 
and  having  the  same  fully  explained  to  her, 

she,  the  said ,  acknowledged 

the  same  to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed,  sealed, 
and  delivered  the  same,  and  that  she  wished 
not  to  retract  it;  to  certify  which  I  hereto 

sign  my  name  and  affix  my  seal,  this 

day  of ,  A.  D. .  But  any  cer- 
tificate showing  that  the  requisites  of  the 
law  have  been  complied  with  shall  be  as 
valid  as  the  form  here  prescribed ;  and  such 
deed  or  conveyance,  so  certified,  shall  pass 
all  the  right,  title,  and  interest  which  the 
husband  and  wife,  or  either  of  tliem,  may 
have  in  or  to  the  property  therein  con- 
veyed."    Paschars  Digest. 


And  it  has  been  held  that  the  omission  of 
the  statement  that  the  officer  acquainted  a 
married  woman  with  the  contents  of  the 
instrument  is  not  fatal  when  she  states  to 
him  that  she  already  understands  it.  Thom- 
as V.  Meier,  18  Mo.  673;  Drew  v.  Arnold,  85 
Mo.  128;  Ray  v.  Crouch,  10  Mo.  App.  321, 

And  especially  is  this  true  if  she  de- 
scribes the  contents  to  him.  Ray  v.  Crouch, 
10  Mo.  App.  321;  Morrison  v.  McKee,  11 
Mo.  App.  594. 

So,  it  is  said  that  "knowing  the  con- 
tents" is  sufficient,  no  matter  whether  she 
gains  her  information  from  the  officer,  from 
the  instrument,  or  from  her  husband.  Tal- 
bot ▼.  Simpson,  Pet.  C.  C.  188,  Fed.  Gas. 
No.  13,730. 

And  a  recital  that  she  executed  freely, 
"fully  understanding  the  contents,"  is  suffi- 
cient for  a  recital  that  she  knew  the  con- 
tents. Schley  v.  Pullman  Car  Co.  120  U.  S. 
576,  30  L.  ed.  789,  7  Sup.  Ct.  Rep.  730. 

And  it  has  been  held  that  if  it  appear 
from  the  whole  certificate  that  the  wife 
knew  the  contents  of  the  instrument,  it 
would  be  sufilcicnt,  though  it  contained  no 
statement  that  the  contents  were  made 
known  to  her  (Mclntire  v.  Ward,  6  Binn. 
296,  6  Am.  Dec.  417 ) ,  but  this  decision  was 
criticized  in  Watson  v.  Mercer,  6  Serg.  k  R. 
49,  9  Am.  Dec.  411. 

In  one  case,  the  omission  of  the  statu- 
tory recital,  "contents  explained,"  was  held 
not  fatal  where  the  certificate  recited  that 
the  instrument  was  executed  "freely,  volun- 
tarily, and  understand  ingly."  Shaw  v. 
Shaw,  15  Ky.  L.  Rep.  592,  24  S.  W.  630. 

But  in  Stringfellow  v.  Braselton,  54  Tex. 
Civ.  App.  1,  117  S.  W.  204,  it  was  held  that 
the  omission  of  the  recital  that  the  contents 
were  explained  was  fatal  even  though  she 
in  fact  fully  understood  them  at  the  time 
from  some  other  source. 

And  where  the  statute  expressly  requires 
the  officer  to  certify  that  he  explained  the 
deed  to  the  wife,  the  certificate  must  so 
state,  and  merely  certifying  that  she  under- 
stood the  deed  is  not  sufficient.  Kopke  v. 
Votaw,  —  Tex.  Civ.  App.  — ,  95  S.  W.  16. 
45  L.R.A.(N.S.) 


And  "contents  fully  made  known"  is  suf- 
ficient for  "contents  and  effect  explained." 
Martin  v.  Davidson,  3  Bush,  572. 

Also,  she  "having  been  made  known  to  the 
contents  of  said  oeed"  has  been  held  suffi- 
cient (Browder  v.  Browder,  14  Ohio  St. 
589) ;  also  "being  by  me  made  known  to 
the  contents"  (Barton  v.  Morris,  15  Ohio, 
408). 

And  in  Calumet  &  C.  Canal  k  Dock  Co. 
V.  Russell,  68  111.  426,  it  was  held  that  a 
recital  that  the  contents  and  meaning  of 
said  "husband"  were  fully  explained  was 
plainly  a  clerical  error  and  a  sufficient  com- 
pliance. 

But,  "having  the  same  read  to  her"  is  not 
sufficient.  Watson  v.  Michael,  21  W.  Va. 
568. 

And  a  certificate  that  a  married  woman 
acknowledged  the  execution  to  have  been 
done  fully,  understanding!^,  and  without 
compulsion,  instead  of  stating  that  the  in- 
strument was  explained  to  her  by  the  offi- 
cer, and  that  thereafter  she  acknowledged 
and  did  not  wish  to  retract  it,  is  insuffi- 
cient.    Ruleman  v.  Pritchett,  56  Tex.  482. 

Also  a  certificate  that  a  married  woman 
declared  she  fully  understood  the  contents 
of  the  deed,  instead  of  stating  that  the  offi- 
cer explained  the  same  to  her,  is  fatally  de- 
fective.    Langton  v.  Marshall,  59  Tex.  296. 

"The  full  contents  of  the  within  deed  be- 
ing by  us  first  made  known  unto  them"  is 
insufficient  for  "having  the  said  writing 
fully  explained"  (Adams  v.  Medsker,  25  W. 
Va.  127) ;  also  "being  by  me  interrogated 
and  examined"  is  insufficient  for  the  state- 
ment that  the  officer  explained  the  instru- 
ment to  her  (Runge  v.  Sabin,  —  Tex.  Civ. 
App.  — ,  30  S.  W.  568). 

Certifying  as  a  fact,  not  the  acknowledg- 
ment of  the  fact,  that  the  grantor  was  in- 
formed of  the  contents,  has  been  held  in- 
sufficient. East  Tennessee,  V.  k  6.  R.  Co. 
V.  Davis,  91  Ala.  615,  8  So.  349. 

But  "having  the  same  rend  to  her"  is  not 
recital  that  the  affiants  wore  informed  does 
not  differ  in  substance  from  their  acknowl- 
edgment that  they  were  informed.  Abney 
V.  DeLoach,  84  Ala.  393,  4  So.  757. 


1118 


TEXAS  SUPREME  COURT. 


Deo, 


The  last  clause  of  the  statute  is  sufficient 
authority  for  sustaining  the  certificate  in 
this  case,  because  it  appears  that  Mrs. 
Hensley  declared  that,  with  her  husband, 
she  signed,  sealed,  and  delivered  the  deed 
to  C.  A.  Few,  and  upon  her  privy  exam- 
ination *'she,  after  having  the  deed  ex- 
plained to  her,"  declared  that  she  signed 
it  '*of  her  own  free  will  and  accord,  without 
fear  or  compulsion  on  the  part  of  her  hus- 
band." She  had  the  opportunity  to  retract, 
but  instead  of  doing  so  she  affirmed  that 
it  was  her  free  and  uninfluenced  action. 
In  addition,  it  is  beyond  dispute  that  Mrs. 
Hensley  and  her  children  lived  near  the 
land  for  many  years,  and  that  neither  she 
nor  her  heirs  ever  made  claim  to  the  land. 

In   Belcher   v.   Weaver,  46  Tex.  293,  26 


Am.  Rep.  267,  Chief  Justice  Roberts  naade 
a  thorough  ajialysis  of  that  statute,  and 
said:  ''The  general  rule  upon  this  subject 
is  that  there  must  be  a  substantial,  though 
not  a  literal,  compliance  with  the  terms- 
of  the  statute,  and  that,  although  words, 
not  in  the  statute  are  used  in  the  place  of 
others  that  are,  or  words  in  the  statute 
are  omitted,  yet,  if  the  meaning  of  the 
words  used  is  the  same,  or  they  represent, 
the  same  fact,  or, '  if  the  omission  of  a 
word  or  words  is  immaterial,  or  can  be 
supplied  by  a  reasonable  and  fair  construc- 
tion of  the  whole  instrument,  the  certificate 
will  be  held  sufficient.'  ...  It  follows, 
then,  that  any  artificial  distinctions  bein^ 
made  for  tite  purpose  of  showing  that  one 
of  the  nominal  parts  not  specifically   em- 


F.  Recital  of  declaration  that  excinUion 
or  acknowledgment  was  voluntary. 

a.  Entire  omisMon  of  recital. 

Generally,  the  omission  in  the  certificate 
of  the  recital  of  the  wife's  declaration  that 
she  executed  the  instrument  or  acknowl- 
edged freely,  willingly,  or  voluntarily,  when 
such  recital  is  required  by  statute,  is  a 
fatal  def^t.  Davidson  v.  Alabama  Iron  & 
Steel  Co.  109  Ala.  383,  19  So.  390;  Jackson 
V.  Kirksey,  110  Ala.  547,  18  So.  304;  Stamp- 
hill  V.  Bullen,  121  Ala.  250,  26  So.  928; 
Russell  V.  I'mphlet,  27  Ark.  339;  Chaffe  v. 
Oliver,  39  Ark.  531;  Wambole  v.  Foote,  2 
Dak.  1,  2  N.  W.  230;  Black  v.  Aman,  6 
Mackey,  131;  Durham  v.  Stephenson, 
41  Fla.  112,  25  So.  284;  Garrett  v.  Moss,  22 
111.  363;  Lyon  v.  Kain,  36  III.  362;  Wicker- 
sham  V.  Reeves,  1  Iowa,  413;  Newman  v. 
Samuels,  17  Iowa,  528;  Kreuger  v.  Walker, 
80  Iowa,  733,  45  N.  W.  871;  Gill  v.  Faunt- 
leroy,  8  B.  Mon.  177 ;  Blackburn  v.  Penning- 
ton, 8  B.  Mon.  217;  Buell  v.  Irwin.  24 
Mich.  145;  Toulmin  v.  Heidelberg,  32  Miss. 
268;  Becker  v.  Anderson,  11  Neb.  493,  9  N. 
W.  640;  Spitznagle  v.  Vanhesseh,  13  Neb. 
338,  14  N.  W.  417;  Keeling  v.  Hovt,  31 
Neb.  453,  48  N.  W.  66;  Dengenhart  v.  Cra- 
craft,  36  Ohio  St.  549;  Watson  v.  Bailey, 
1  Binn.  470,  2  Am.  Dec.  462;  Evans  v. 
Com.  4  Serg.  &  R.  272,  8  Am.  Dec.  711; 
Watson  V.  Mercer,  0  Serg.  &  R.  49,  9  Am. 
Dec.  411;  Fowler  v.  McClurg,  6  Ser^.  &  R. 
143;  Dampf's  Appeal,  97  Pa.  371;  Church- 
ill V.  Monroe,  1  R.  I.  209;  Wright  v.  Du- 
field,  2  Baxt.  218;  Menees  v.  John- 
son, 12  Lea.  561 ;  Laird  v.  Scott, 
5  Heisk.  314;  Davis  v.  McCartnev,  64 
Tex.  584;  Black  v.  Garner.  —  Tex\  Civ. 
App.  — ,  03  S.  W.  918;  McAnuItv  v.  Ellison, 
—  Tex.  Civ.  App.  — ,  71  S.  W.  670;  Clinch 
River  Veneer  Co.  v.  Kurth,  90  Va.  737,  19 
S.  E.  878;  Bartlett  v.  Fleming,  3  W.  Va. 
163:  Leftwich  v.  Xeal,  7  W.  Va.  569; 
T^ughlin  Bros.  v.  Fream,  14  W.  Va.  322; 
Henderson  v.  Smith,  20  W.  Va.  829,  53 
Am.  Rep.  139. 

And  this  defect  is  not  cured  by  the  state- 
ment that  the  wife  was  of  full  11^;^  and  was 
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examined  apart  (Watson  v.  Mercer,  6  Serg. 
&  R.  49,  9  Am.  Dec.  411) ;  or  by  the  state- 
ment that  she  did  not  wish  to  retract  ( left- 
wich V.  Neal,  7  W.  Va.  669). 

The  omission  of  the  recital  of  her  dec- 
laration of  no  undue  influence  of  her  hus- 
band upon  privy  examination  has  been  held 
fatal.  Stillwell  v.  Adams,  29  Ark.  346 ;  but 
such  omission  is  not  fatal  when  the  recital 
is  not  required  by  statute.  Allen  v.  Rey- 
nolds, 4  Jones  &  S.  297. 

b.  Ontisaion  of  part  of  statutory  phrase. 

The  omission  of  "freely"  before,  ''without, 
any  fear,  threats,  or  compulsion,"  was  held 
not  fatal,  especially  after  long  usage  of  that 
form.    Meriam  v.  Harsen,  2  Barb.  Ch.  232^ 

And  the  recital  that  she  signed  freely  and 
voluntarily  and  of  her  own  free  will  with- 
out coercion  is  sufficient  without  adding^ 
"and  doth  freely  assent  thereto."  Robbins  v. 
Harris,  96  N.  C.  557,  2  S.  E.  70.  So,  "volun- 
tarily executed"  is  sufficient  without  adding,, 
"and  doth  voluntarily  assent  thereto.'* 
Etheridge  v.  Ferebee,  31  N.  C.  (91  Ired.  I-.) 
312. 

And  the  omission  of  "and  voluntarv"  in 
the  phrase,  "as  their  free  act  and  deed,"  is 
not  fatal.  Mosier  v.  Momsen,  13  Okla.  41, 
74  Pac.  905. 

It  has  been  held  that  a  recital  of  the  dec- 
laration that  the  instrument  was  executed 
"freely  and  voluntarily  and  without  any 
threats  or  compulsion  from  her  said  hus- 
band" is  sufficient,  though  the  word  "fear" 
is  omitted.  Den  ex  dem.  Hadlev  v.  Geiger,. 
9  N.  J.  L.  225. 

But  the  omission  of  the  word  "fair,"  from 
the  phrase,  "without  being  induced  thereto 
by  threats  of  ill-usage  by  her  husband,"  was 
held  to  render  the  certificate  defective.  Hol- 
lingsworth  v.  M'Donald,  2  Harr.  &  J.  237, 
3  Am.  Dec.  545. 

A  recital  using  the  words,  "without  com- 
pulsion or  undue  influence  of  her  husband." 
is  sufficient  although  the  additional  phrase, 
"of  her  own  free  will,"  is  omitted.  Tubbs 
V.  Gatewood,  26  Ark.  128. 

And  "freely  and  voluntarily"  is  suffi- 
cient though  the  additional  phrase,  "with- 
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braced,  or  that  one  part  is  defectively 
stated,  will  not  avail,  if  from  the  evident 
sense  of  the  whole  instrument  a  reason- 
able conclusion  can  be  arrived  at  that  the 
requisites  of  the  law  have  been  complied 
with." 

The  rule  of  construction  to  be  applied 
to  such  instruments  as  above  copied  is  that 
the  courts  will  give  a  liberal  construction 
to  the  language  of  such  certificates,  and 
will  sustain  them,  if  it  reasonably  appears 
from  the  language  used  that  the  married 
woman  *'did  not  wish  to  retract  it." 

In  the  case  cited  above  the  learned  judge 
construed  the  word  "contract"  to  mean 
"retract."  "Contract"  means  to  enter  into, 
while  "retract"  means  to  withdraw  from; 
and  any  but  the  most  liberal  interpretation 


of  those  words  would  have  shown  that  the 
woman  did  not  wish  to  make  the  convey- 
ance. That  the  substance  of  the  language 
of  the  statute  will  be  sufficient  when  used 
in  the  privy  acknowledgment  of  a  married 
woman,  is  sustained  by  the  following  cases: 
Belcher  v.  Weaver,  supra;  Norton  v.  Davis, 
83  Tex.  32,  18  S.  W.  430;  Masterson  v. 
Harris,  37  Tex.  Civ.  App.  145,  83  S.  W. 
428;  Adams  v.  Pardue,  —  Tex,  Civ.  App. 
— ,  36  S.  W.  1015.  Many  cases  might  be 
cited  to  the  same  effect;  but  we  find  no 
case  in  which  it  has  been  held  that  a  cer- 
tificate of  this  character,  which  omitted 
the  words,  "she  wished  not  to  retract  it," 
was  condemned,  if  from  the  language  of 
the  certificate  it  appears  with  reasonable 
certainty    that    the    instrument    was    ex- 


out  coercion,"  is  omitted.  Grant  v.  Taylor, 
28  U.  C.  Q.  B.  234. 

The  omission  of  her  declaration  that  she 
"delivered"  the  instrument  without  any 
compulsion  on  the  part  of  her  husband  is 
not  fatal.  Gable  v.  Brietsch,  3  Sadler  (Pa.) 
76,  7  Atl.  62. 

The  omission  of  "constraint"  in  the 
phrase,  "without  compulsion  or  fear,"  is  not 
fatal  (Dreier  v.  Holt,  18  Haw.  179) ;  nor 
the  omission  of  "by  him"  after  the  state- 
ment of  voluntary  execution  (Milledge  v. 
Coleman,  47  Wis.  184,  2  K.  W.  77). 

In  the  case  of  a  deed  of  a  wife's  sepa- 
rate property,  the  recital  in  her  certificate 
that  she  executed  the  same  "without  undue 
influence  of  her  said  — "  was  held  suffi- 
cient, since  no  word  but  "husband"  will 
supply  the  blank.  Gorman  v.  Stanton,  5 
Mo.  App.  586. 

The  omission  of  "compulsion"  and  "ap- 
prehension" in  the  phrase,  "without  any 
fear  and  constraint,"  may  defeat  the  instru- 
ment as  to  the  wife,  but  will  not  affect  the 
passing  of  the  husband's  interest.  Piatt  v. 
Rowand,  54  Fla.  237,  45  So.  32. 

But  in  Hawkins  v.  Burress,  1  Harr.  &  J. 
613,  it  was  held  that  the  omission  of  "or 
ill-usage  by,"  in  the  phrase,  "not  through 
any  threats  of  her  said  husband,  or  fear 
of  his  displeasure,"  was  fatal,  this  case  re- 
quiring a  literal  oomplianoe  with  the  form 
given  in  the  statute.  * 

And  the  recital  '*of  her  own  free  will  and 
accord,  without  fear,  constraint,  or  per- 
suasion of  her  husband,"  omitting  "or 
threats,"  is  insufficient.  Motes  v.  Carter,  73 
Ala.  553. 

e.  VariationB  in  phraseology. 

The  omission  of  "voluntarily"  is  substan- 
tially supplied  by  "freely,  without  any  fear, 
threats,  or  compulsion"  (Battin  v.  Bigelow, 
Pet.  C.  C.  462,  Fed.  Cas.  No.  1,108;  Den 
ex  dem.  Hadley  v.  Geiger,  9  N.  J.  L.  225) ; 
also  by  the  phrase,  "freely  and  understand- 
ingly"  (Hunt  v.  Harris,  12  Heisk.  243). 

And  the  omission  of  "freely  and  volun- 
tarily" has  been  held  not  fatal  when  the 
certificate  recites  "without  any  fear, 
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threats,  or  compulsion"  (Allen  v.  Lenoir, 
53  Miss.  321);  but  in  Laird  ▼.  Scott,  5 
Heisk,  314,  the  omission  of  "voluntarily" 
was  held  fatal,  though  the  certificate  recit- 
ed, "freely,  without  compulsion,  restraint, 
or  coercion." 

The  omission  of  the  recital  of  her  dec- 
laration of  free  will  is  substantially  sup- 
plied by  the  words,  "without  any  fear  or 
compulsion  from  her  said  husband"  (Miller 
V.  Wentworth,  82  Pa.  280);  but  "in  due 
form"  is  not  sufficient  for  "voluntarily  as- 
sented thereto"  (Lucas  v.  Cobbs,  18  N.  C. 
[1  Dev.  &  B.  L.]  228) ;  nor  "of  her  own  free 
will  and  accord"  for  "voluntarily  and  free- 
ly" (Lane  v.  Dolick,  6  McLean,  200,  Fed. 
Cas.  No.  8,049). 

"Voluntarily"  is  equivalent  to  "without 
fear  or  coercion"  (Brown  ▼.  Farran,  3  Ohio, 
140) ;  and  "voluntarily  consenting  thereto" 
is  equivalent  to  "voluntarily  and  of  her 
own  free  will  and  accord,  without  coercion 
or  compulsion"  (Shaller  v.  Brand,  6  Binn. 
435,  6  Am.  Dec.  482) ;  but  "voluntarily"  is 
not  sufficient  for  "of  her  own  free  will  and 
accord,  and  without  fear,  constraint,  or 
persuasion  of  her  husband"  (Scott  v. 
Simons,  70  Ala.  362) ;  nor  "without  fear  or 
compulsion  of  her  husband"  for  "without 
fear  or  compulsion  from  anyone"  (Barstow 
V.  Smith,  Walk.  Ch.  (Mich.)  394) ;  nor 
"without  fear  or  compulsion  from  any  per- 
son" for  "without  compulsion  or  constraint 
from  her  husband"  (Cox  v.  Building  &  L. 
Asso.  101  Tenn.  490,  48  S.  W.  226). 

And  in  two  Alabama  cases  a  more  literal 
compliance  has  been  required.  Thus,  it  has 
been  held  that  "without  any  force,  persua- 
sion, or  threats  from  her  said  husband"  is 
not  equivalent  to  "without  any  fear,"  not 
being  the  same  in  substance;  the  court  say- 
ing that  a  resemblance  is  not  identity. 
Boykin  v.  Rain,  28  Ala.  332,  65  Am.  Dec. 
349,  reaffirmed  in  Alabama  L.  Ins.  k  T.  Co. 
V.  Boykin,  38  Ala.  510,  the  writer  of  the 
majority  opinion  stating  that,  although  he 
is  not  convinced  of  the  correctness  of  the  de- 
cision, he  thinks  more  evil  would  result  from 
overturning  it  after  seven  years  than  from 
adhering  to  it,  and  that  few,  if  any.  of  the 
cases  will  be  so  similar  as  to  be  bound  by 
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plained  to  the  woman,  and  that  she  then 
expressed  herself  to  be  satisfied  with  the 
transaction.  Each  certificate  must  be 
judged  by  its  own  terms,  and  we  believe 
it  to  be  the  well  settled  and  sound  rule  that 
any  language  which  shows  that  the  statute 
has  been  substantially  complied  with  must 
be  sustained. 

The  words,  "that  she  did  not  wish  to  re- 
tract it,"  are  of  no  greater  importance 
than  others.  Those  words  simply  express 
her  satisfaction  with  the  transaction  at 
that  time;  and  if  that  state  of  mind  should, 
by  other  words,  be  shown  to  have  existed. 


the   certificate  would  be  valid.     We   here 
copy  the  certificate: 

State  of  Texas, 

County  of  Rusk: 

Personally  appeared  before  me,  the  un- 
dersigned notary  public.  Samuel  Hensley 
and  Emily  J.  Hensley,  his  wife,  both  to 
me  well  known,  who  acknowledged  that 
they  signed,  sealed,  and  delivered  the  above 
and  foregoing  deed  to  C.  A«  Few  (by  mak- 
ing their  marks).  And  the  said  Emily 
J.  Hensley,  wife  of  Samuel  Hensley,  being 
by  me  examined  privily  and  apart  from  her 


it.  But  the  chief  justice  still  adheres  to  the 
former  decision  "upon  the  intrinsic  merits 
of  the  questions  involved,  and  not  upon 
the  doctrine  of  stare  deciaia." 

"Executed  the  same  freely  and  volunta- 
rily, and  without  fear  or  compulsion  or  un- 
due influence,"  is  sufllcient  for  "willingly 
signed''  (Cleveland  v.  Smith,  —  Tex.  Civ. 
App.  — ,  156  S.  W.  247);  so  is  "free  act 
and  deed,  and  wished  not  to  retract  it" 
(Wilson  V.  Simpson,  80  Tex.  279,  16  S.  W. 
40) ;  but  "acknowledged  the  same  to  be  her 
own  act  and  deed"  is  not  equivalent  to 
''willingly  signed'*  (Tiemann  v.  Cobb,  35 
Tex.  Civ.  App.  289,  80  S.  W.  260) ;  and  "ac- 
knowledged the  same  freely  and  willingly" 
is  not  equivalent  to  "acknowledged  such 
instrument  to  be  her  act  and  deed,  and  de- 
clared that  she  had  willingly  signed  the 
same."  Hayden  v.  Mbffatt,  74  Tex.  647,  15 
Am.  St.  Rep.  866,  12  S.  W.  820. 

A  recital  that  she  acknowledged  that  she 
"had  willingly  acknowledged  the  same"  is 
sufficient  for  a  recital  of  her  declaration 
that  she  had  "willingly  executed  the  same" 
(Pickens  v.  Knisely,  29  W.  Va.  1,  11  S.  E. 
932)  ;  but  "acknowledged  that  she  had  will- 
ingly executed  the  same"  is  not  sufiicient 
for  "acknowledged  the  said  writing  to  be 
her  act,  and  declared  that  she  had  willing- 
ly executed  the  same  (Blair  v.  Sayre,  29 
W.  Va.  604,  2  S.  E.  97)  :  and  "acknowledged 
that  she  had  willingly  signed,  sealed,  and 
delivered  the  same"  is  also  fatally  defective 
under  the  same  requirement  as  in  the  pre- 
ceding case  (Laidlev  v.  Central  Land  Co. 
30  W.  Va.  606,  4  S.  E.  705 ) . 

A  recital  of  her  declaration  that  she  "did 
voluntarily  sign,  seal,  and  acknowledge  the 
same"  is  sufficient  for  her  declaration  that 
she  "did  freely  and  voluntarily  execute  and 
deliver  the  same"  (Martin  v.  Davidson,  3 
Bush,  672)  ;  and  "without  any  bribe,  threat, 
or  compulsion  from  her  husband"  is  suffi- 
cient for  "freely  and  willingly"  (Belcher  v. 
Weaver,  46  Tex.  293,  26  Am.  Rep.  267 )  ; 
and  the  declaration  that  she  signed,  sealed, 
and  acknowledged  the  deed  is  equivalent  to 
the  declaration  "that  she  freely  and  will- 
ingly signed  and  acknowledged"  (Gill  v. 
Fauntleroy,  8  B.  Mon.  177) ;  and  without 
fear  or  compulsion  from  him"  is  sufficient 
for  "freely  and  without  any  fear  of  her 
husband"  (Dennis  v.  Tarpenny,  20  Barb. 
371). 
45  L.R.A.(N.S.) 


The  omission  of  the  phrase,  "willingly 
signed  and  sealed  the  said  writing,"  is  sub- 
stantially supplied  by  "did  the  same  freely 
and  voluntarily"  (Langhome  v.  Hobson,  4 
Leigh,  224) ;  also  by  the  phrase,  '^srho 
makes  to  us  her  acknowledgment  of  the  con- 
veyance of  the  .  .  .  land  contained  in 
the  indenture  hereunto  annexed  freely  and 
voluntarily*'  (Tod  v.  Baylor,  4  Leigh,  498). 

The  omission  of  the  wt)rds,  "as  her  volun- 
tary act  and  deed,  freely,"  is  substantially 
supplied  by  the  phrase,  "without  fear, 
threats,  or  compulsion  of  her  husband" 
(Bernard  v.  Elder,  50  Miss.  336);  also  by 
the  words  "freely  and  of  her  own  accord" 
(Dundas  v.  Hitchcock,  12  How.  266,  13 
L.  ed.  978). 

"Freely  and  of  her  own  consent,  and  not 
by  persuasion  or  compulsion,"  is  sufficient 
for  **of  her  own  free  will  and  without  com- 
pulsion or  undue  influence"  (Little  v. 
Dodge,  32  Ark.  463) ;  but  "wilUngly"  will 
not  do  for  "freely,  voluntarily,  without 
compulsion,  constraint,  or  coercion"  (Hen- 
derson V.  Rice,  1  Coldw.  223) ;  and  a  recital 
of  her  declaration  that  the  execution  was 
"of  her  own  free  will  and  accord"  is  not 
sufficient  for  "freely  and  voluntarily,  with- 
out anv  threat,  fear,  or  compulsion."  Alli- 
son V.  Smith,  17  N.  B.  199. 

"Freely  and  voluntarily  and  without  fear 
or  compulsion"  is  sufficient  for  "without 
undue  influence."  Goode  v.  People,  13  Cal. 
81. 

In  the  recital,  "executed  the  same  freely 
and  with  constraint,"  there  is  a  mere  cleri- 
cal error,  which  is  not  fatal;  the  officer  ob- 
viously intending  to  write  ''without" 
(Thompson  v.  Johnson,  92  Tex.  358,  51  S. 
W.  23,  s.  c.  on  former  appeal,  —  Tex.  Civ. 
App.  — ,  60  S.  W.  1055);  and  the  same 
rule  has  been  adopted  where  certiflcates  re- 
cited "with  fear  or  compulsion"  (King  v. 
Merritt,  67  Mich.  194,  34  N.  W.  689;  Durst 
V.  Daugherty,  81  Tex.  650,  17  S.  W.  388). 

"Without  coercion"  is  equivalent  to 
"without  compulsion"  (Jamison  v.  Jaroi- 
son,  3  Whart.  467,  31  Am.  Dec.  536) ;  "com- 
pulsion" is  equivalent  to  "constraint" 
(Gates  V.  Hester,  81  Ala.  357,  1  So.  848) ; 
"restraint"  is  sufficient  for  "constraint" 
(Mullens  v.  Big  Creek  Gap  Coal  &  I.  Co. 
—  Tenn.  — ,  35  S.  W.  439;  Edmondson  v. 
Harris,  2  Tenn.  Ch.  427)  ;  and  "constraint" 
and   "threats"   are  sufficient  for  the  same 
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liudband  and  after  having  the  deed  ex- 
plained to  her,  Bays  that  she  signed  the 
same  by  making  her  mark  of  her  own  free 
will  and  accord,  witliout  fear  or  restraint 
on  the  part  of  her  husband.  Given  under 
my  hand  and  official  seal  this  Sept.  8, 
1867. 

[Signed]    William    M.    Ross, 

Notary  Public. 

This  certificate  shows  that  the  husband 
and  wife  together  executed  and  acknowl- 
edged the  deed,  after  which  the  wife  was 
removed  from  the  presence  of  the  husband, 


BO  that  Bhe  would  be  entirely  free  from  his 
influence.  The  officer  took  the  precaution 
to  explain  the  deed  to  Mra.  Hensley,  so 
that  she  could  not  be  misled  by  anything 
said  to  her  by  her  husband  or  other  person 
as  to  the  efTect  of  the  conveyance;  and,  thus 
informed  and  guarded  by  the  officer,  she 
declared  ''that  she  signed  the  sam^  of  her 
own  free  will  and  accord."  Thus  she  de 
clared  that  she  was  free  from  any  compel- 
ling influence,  and  without  any  "fear  or 
restraint  on  the  part  of  her  husbi^nd." 
The  law  offered  to  her  the  opportunity  to 
retract,    but    in    strong    language   she,    in 


words    in    the    plural    number     (Homer    v. 
Schonfield,  84  Ala.  313,  4  So.  10.')). 

But  "persuasion"  is  not  equivalent  to 
"threats.^*  Strauss  v.  Harrison,  79  Ala. 
324;  Smith  v.  Pearco,  85  Ala.  264,  7  Am. 
St.  Rep.  44,  4  So.  610;  Daniels  v.  Lowery, 
92  Ala.  619,  8  So.  352;  Marx  v.  Threct,  331 
Ala.  340,  30  So.  831. 


VI.  Recital    of    declaration    of 
quiahment  of  dower. 


reJin- 


a.  OniisMon   of  recital   when  she   has 
only  dower  interest. 

The  omission  in  the  certificate  of  the 
statutory  recital  that  the  woman  relin- 
quishes her  right  of  dower,  when  her  in- 
terest in  the  land  conveyed  is  only  a  dower 
interest,  is  fatal  to  the  passinfjj  of  her  in- 
terest. Owen  v.  Robbins,  19  111.  545;  Rus- 
sell v.  Rumsey,  35  111.  363;  Becker  v.  Qui-rg, 
54  III.  390;  OTerrall  v.  Siniplot.  4  Iowa, 
381;  Gill  V.  Fauntleroy,  8  B.  Mon.  177;  Luf- 
kin  V.  Curtis,  13  Mass.  223:  Thomas  v. 
Meier,  18  Mo.  573;  Thomas  v.  Hesse,  34  Mo. 
13,  84  Am.  Dec.  66;  Sheppard  v.  Wardell, 
1  N.  J.  L.  452. 

And  equity  cannot  supply  the  omission. 
Russell  V.  Rumsev,  35  111.  363. 

h.  Inclusion  of  recital  when  she  oums 

the  fee. 

A  recital  in  a  certificate  that  a  married 
woman  relinquislies  her  dower  right,  when 
in  fact  she  owns  the  fee,  and  the  instru- 
ment purports  to  convey  her  whole  es- 
tate, is  mere  redundancy  or  surplusage, 
and  does  not  vitiate.  Hartley  v.  Ferrell,  9 
Fla.  374;  Evans  v.  Summerlin.  19  Fla. 
S.>8;  Chester  v.  Rumsey,  26  111.  97;  Stuart 
V.  Dutton,  .39  111.  91;  KimmoU  v.  Caruthers, 
8  Kv.  L.  Rep.  53,  1  S.  W.  2:  Burnside  v. 
Mealer,  26  Ky.  L.  Rep.  79,  80  S.  W.  785; 
Stone  V.  Montgomery,  35  "Miss.  83;  Chau- 
vin  V.  Wagner,  18  Mo.  531  (overruling  Mc- 
Daniel  v.  Priest,  12  Mo.  545,  where  it  was 
held  that  sueh  a  statement  miglit  be  re- 
garded as  a  limitation  upon  the  rest  of  the 
eertifieate  espeeially  where  the  form  used 
was  literally  the  one  provided  for  a  simple 
relinquishment  of  dower,  the  court  say- 
ing that  tlie  same  form  should  not  be  al- 
lowed to  pass  either  dower  or  fee). 


subsequent  Missouri  cases;  Delassus  v.  Pos- 
ton,  19  Mo.  425:  Perkins  ▼.  Carter,  20  Mo. 
465;  Miller  v.  Powell,  53  Mo.  252;  Siemers 
V.  Kleeburg,  56  Mo.  196;  Riggers  v.  St. 
Louis  Mut.  House  Bldg.  Co.  9  Mo.  App.  210. 

Where  a  deed  conveys  certain  land  owned 
in  fee  and  other  land  in  which  the  married 
woman  owns  simply  a  dower  right,  a  single 
acknowledgment  is  sufficient,  and  the  recital 
of  relinquishment  of  dower  applies  to  the 
latter  lands  and  is  surplusage  as  to  the 
former.    Barker  v.  Circle,  60  Mo.  268. 

In  Razor  y.  Doran,  12  Ky.  L.  Rep.  114, 
13  S.  W.  914,  it  is  said  that,  although  the 
certificate  recites  a  relinquishment  of  dower 
simply,  if  the  mortgage  is  acknowledged  as 
written,  and  contains  an  express  waiver  of 
homestead  as  well  as  dower,  the  homestead 
passes. 

But  in  Sutton  v.  Pollard,  13  Ky.  L.  Rep. 
85,  16  S.  W.  126,  it  is  said  that  a  certifi- 
cate reciting  a  relinquishment  of  dower 
only  is  insufficient  to  pass  the  fee,  although 
the' deed  itself  purports  to  do  so;  that  the 
certificate,  and  not  the  body  of  the  instru- 
ment, must  control  in  determining  the  es- 
tate conveyed. 

o.  Variations  in  phraseologff. 

The  acknowledgment  of  the  execution  of 
the  instrument  "lor  the  purpose  of  convey- 
ing and  mortgaging  all  of  my  estate  in 
esse  and  in  futuro  in  the  lands  therein  de- 
scribed" is  sufficient  for  a  declaration  of  the 
relinquishment  of  dower,  where  no  form  is 
prescribed  to  be  followed  literally.  Hart  v. 
Sanderson,  18  Fla.  103. 

But  the  recital  that  she  acknowledged 
separate  and  apart  from  her  husband  that 
she  executed  the  deed  freely  and  voluntar- 
ily will  not  supply  the  omission  of  her  de- 
claration of  relinquishment  of  dower. 
Thomas  v.  Meier,  18  Mo.  673;  Thomas  v. 
Hess,  34  Mo.  13,  84  Am.  Dec.  66. 

VII.  Recital  of  declaration  that  there 
is  no  tcish  to  retract. 

a.  Entire  omission  of  recital. 

The  omission  in  the  certificate  of  the  re- 
cital that  a  married  woman  grantor  "does 
not  wish  to  retract  it,"  when  such  recital 
is   prescribed    in  statute,   is  generally  held 


The  Chauvin   Case  has  been  followed   in  I  to  be  fatal.    Black  v.  Aman,  6  Mackey,  131 ; 
45  L,R.A.(N.S.)  71 


1122 


TEXAS  SUPREME  COURT. 


Dec. 


effect,  affirms  the  traneactioii.  We  will 
fluppodi*  that  Mrs.  Ilensley  had  appeared 
before  this  court,  and,  knowing  that  she 
could  retract,  had  in  the  language  of  the 
certificate  expressed  herself,  would  not  this 
or  any  other  court  say  that  she  was  satis- 
lied  with  the  transaction?  It  is  safe  to 
construe  the  language  of  the  certificate  as 
if  the  court  were  performing  the  duties  of 
the  officer;  and  if  Mrs.  Ilensley,  with  the 
same  warning,  should  use  the  words  of  this 
certificate,  would  it  not  reasonably  appear 
to  such  court  that  she  was  satisfied?  Add- 
ing to  this  the  fact  that  for  the  remainder 
of  her  life  she  recognized  the  deed  as  valid, 
can  there  be  a  reasonable  doubt  on  this 
question? 

It  is  not  necessary  for  us  to  decide  in 
this  case  whether  a  stranger  to  the  title 
should  ever  be  permitted  to  interpose  this 
defense,  but  we  are  firmly  convinced  by  au- 
thority   and    sound    reasoning    that    under 


such  conditions  a  court  should  construe  the 
language  as  Mrs.  Hensley  and  her  heirs 
have  construed  it  by  their  inaction  for  a 
half  century.  If  a  stranger  to  the  title 
be  permitted  to  make  such  objection,  courts 
should  cast  upon  him  the  burden  of  estab- 
lishing the  invalidity. 

We  have  in  this  case,  by  the  decision  of 
the  court  of  civil  appeals,  a  stranger  set- 
ting up  a  defect  which  the  vendor  refused 
to  assert.  The  injustice  and  unreasonable 
character  of  the  proposition  forbids  that 
this  court  should  approve  it,  unless  re- 
quired to  do  so  by  precedents  that  we  dare 
not  disregard.  We  do  not  find  the  deci- 
sions of  our  courts  to  be  of  that  character. 

It  is  ordered  that  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  the  judgment  of  the  District 
Court  be  affirmed. 

Petition  for  rehearing  denied. 


Northwestern  &  P.  11.  Bank  v.  Rauch,  5 
Idaho,  752,  51  Pac.  764;  Chauvin  v.  Wag- 
ner, IS  Mo.  531 ;  Chauvin  v.  Lownes,  23  Mo. 
223;  Le  Bourgeoise  v.  McNamara,  5  Mo. 
App.  676;  Robidoux  v.  Cassilegi,  10  Mo. 
App.  516;  Bateman's  Petition,  11  R.  I.  5S5; 
Burkett  v.  Scarborough,  59  Tex.  495;  Davis 
V.  McCartnev,  64  Tex.  584;  Davis  v.  Agnew, 
67  Tex.  200,*  2  S.  W.  43,  376;  Williams  v. 
Ellingsworth,  75  Tex.  480,  12  S.  W.  746; 
Murphv  V.  Reynaud.  2  Tex.  Civ.  App.  470, 
21  S.  W.  991;\Stone  v.  Sledge,  -—  Tex.  Civ. 
App.  — ,  24  S.  W.  697;  Freeman  v.  Pres- 
ton, —  Tex.  Civ.  App.  — ,  29  S.  W.  495; 
Estes  V.  Turner,  30  Tex.  Civ.  App.  365,  70 
S.  W.  1007;  Grove  v.  Zumbro,  14  Gratt. 
601;  Bartlett  v.  Fleming,  3  W.  Va.  163; 
Linn  v.  Patton,  10  W.  Va.  187;  Henderson 
v.  Smith,  26  W.  Va.  829,  53  Am.  Rep.  139; 
Lane  v.  Dolick,  6  McLean,  200,  Fed.  Cas. 
No.  8,049. 

But  in  Hughes  v.  I^ne,  11  111.  123,  50 
Am.  Deo.  430,  the  phrase,  "does  not  wisli  to 
rotraot.*'  was  held  not  a  necessary  part  of 
the  acknowledgment.  This  case  was  criti- 
cized, however,  in  Chester  v.  Rumsey,  26 
111.  97. 

But  again  in  Tourville  v.  Pierson,  39  III. 
446,  the  omission  of  that  phrase  was  held 
not  fatal  as  not  necpssarily  a  part  of  the 
acknowledgment,  but  inserted  in  the  stat- 
ute as  a  protection  to  the  woman;  in  that 
case  she  owned  the  fee. 

And  in  Spivy  v.  March,  where  the  statute 
provided  for  the  insertion  of  that  phrase  in 
the  certificate,  but  added  that  any  certifi- 
cate showing  that  the  requisites  of  the  law 
had  been  complied  with  should  be  valid,  it 
was  held  that  the  omission  of  the  recital 
was  not  fatal,  where  the  rest  of  the  certi- 
ficate was  regular,  and  where  she  had  the 
oppt)rtunity  to  retract  but  in  strong  lan- 
pruage  affirmed  the  transaction :  and  espec- 
ially where  for  many  years  thereafter,  in 
fact  for  the  remainder  of  her  life,  she  lived 
near  the  land  and  had  recognized  the  deed 
45  L.R.A.(N.S.) 


as  valid,  and  neither  she  nor  her  heirs  ever 
made  any  claim  to  the  land. 

In  Chauvin  v.  Wagner,  18  Mo.  631,  the 
omission  of  the  recital,  "does  not  wish  to 
retract,"  was  held  fatal  by  one  judge,  not 
fatal  by  another,  and  the  third  expressed 
no  opinion  on  the  point. 

Also  the  omission  of  the  phrase,  ''still 
satisfied  therewith,"  is  fatal.  Ward  v.  Mc- 
intosh, 12  Ohio  St.  231. 

h,  OmisMan  of  part  of  statutory  phrase. 

But  "wished  not  to  retract"  omitting  to 
add  "it,"  is  sufficient.  Moores  v.  Linnev, 
2  Tex.  Civ.  App.  293,  21  S.  W.  709 ;  Mont- 
gomery V.  Hornberger,  16  Tex.  Civ.  App.  28, 
40  S.  W.  628. 

c.  Variations  in  phraseology. 

And  "still  voluntarily  assents  to  the 
same"  is  equivalent  to  "does  not  wish  to 
retract  it"  (Norton  v.  Davis.  83  Tex.  32, 
18  S.  W.  430);  and  "freely  and  voluntar- 
ily signed  and  acknowledged  it"  is  suffi- 
cient. (Northwestern  &  P.  Hypotheck  Bank 
v.  Berrv,  89  Fed.  408,  affirmed  in  35  C.  C  A. 
185,  93  Fed.  44. 

And  a  recital  of  her  consent  that  the  in- 
strument to  he  recorded  is  substantially 
equivalent  to  her  declaration  that  she  did 
not  wish  to  retract.  Masterson  v.  Harris, 
37  Tex.  Civ.  App.  145.  83  S.  W.  428. 

VIII.  Miscellaneous  recitals. 

a.  Identity  of  married  tvoman  grantor. 

The  recital  that  the  married  woman  ac- 
knowledging is  known  to  be  the  wife  of 
the  other  grantor  named  has  a  very  im- 
portant office  to  perform,  being  the  record 
of  the  quasi  judicial  ascertainment  of  that 
fact.  Pennv  v.  British  &  A.  Mortg.  Co.  132 
Ala.  357,  31  So.  96. 

And  the  omission  of  the  recital  that  the 
woman    acknowledging   was    known    to   the 
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officer  to  be  the  wife  of  the  other  grantor 
is  fatal,  where  the  husband  himself  is  not 
named  in  the  certificate.    Ibid. 

And  the  recital,  "and  the  said — ,  wife  of 
the  said  — ,  having  been  by  me  examined," 
is  insufficient,  though  both  husband  and  wife 
are  named  in  tlie  preceding  part  of  the 
certificate.  Merritt  v.  Yates,  71  111.  030, 
22  Am.  Rep.  128. 

But  a  recital  that  the  woman,  naming 
her,  whose  name  was  signed  to  the  instru- 
ment and  who  acknowledged  its  execution, 
is  known  to  be  the  wife  of  the  other  grant- 
or, sufficiently  identifies  the  wife  as  the  per- 
son making  the  acknowledgment.  Shelton 
V.  Aultman  &  T.  Co.  82  Ala.  315,  8  So.  232. 

And  the  omission  of  the  married  woman's 
given  name  is  not  fatal  when  it  is  recited 
that  she  is  the  wife  of  the  other  grantor 
named.  Noel  v.  Clark,  25  Tex.  Civ.  App. 
130,  00  S.  W.  350. 

And  a  recital,  "personally  appeared  L.  A. 
M.,  wife  of  — ,  known  to  me  to  be  the  per- 
son," etc.,  is  sufficient.  Smith  v.  Burgiier, 
—  Tex.  Civ.  App.  — ,  130  S.  W.  75. 

h.  Date  of  examination. 

The  fact  that  the  date  of  the  certificate 
purports  to  be  the  same  as  the  date  of  the 
execution  of  the  instrument  sufficiently 
shows  the  date  on  which  the  wife  was 
examined  separate  and  apart.  Sandlin  v. 
Dowdell,  143  Ala.  518,  39  So.  279,  5  Ann. 
Cas.  459. 

c.  Voluntary  appearance. 

It  is  not  necessary  that  the  certificate 
should  recite  that  the  married  woman  "vol- 
untarily appeared,"  although  the  statute 
may  prescribe  that  her  conveyance  shall  be 
effected  by  her  "voluntarily  appearing;" 
the  appearance  is  no  part  of  the  acknowl- 
edgment.    Mickel  v.  Gardner,  41  Ark.  491. 

d.  Recitals  in  certificate  of  inheritance 
in  South  Carolina. 

An  early  South  Carolina  statute  provided 
that  a  wife  might  bar  herself  of  her  inln'rit- 
ance  by  joining  with  her  husband  in  a  re- 
lease of  all  her  estate,  interest,  and  in- 
heritance, provided  she  should  go  before  an 
officer  and  declare,  amongst  other  things, 
that  she  did  at  least  seven  days  before  such 
examination  actually  join  her  husband  in 
executing  such  release,  and  that  the  re- 
lease was  positively  and  bona  fide  executed 
at  least  seven  davs  before  the  examination. 

Under  that  statute,  the  omission,  in  the 
certificate,  of  her  declaration,  "tliat  nhe  did 
actually  join  her  husband  in  executing  such 
release,"  is  fatal.  McLaurin  v.  Wilson,  10 
S.  C.  402. 

Also  the  omission  of  her  declaration  "that 
the  release  was  positively  and  bona  fide 
executed  at  least  seven  days  before  her  per- 
sonal examination"  is  ifatal.  Wingo  v. 
Parker,  19  S.  C.  9. 

And  a  recital  of  her  declaration  that  she 
released  "all  her  interest  and  estate"  in 
the  premises  is'  not  sufficient  for  "all  her 
45  L.R.A.(N.S.) 


estate,  interest,  and  inheritance."  Ibid; 
Williams  v.  Cudd.  20  S.  C.  213,  4  Am.  St. 
Rep.  714,  2  S.  K.   14. 

But  a  recital  of  her  declaration  that  she 
did  join  in  the  execution  of  the  instrument 
is  sufiicient,  although  it  omits  the  word 
"actuallv."  Campbell  v.  Moon,  10  S.  C. 
107. 

And  a  recital  of  her  declaration  that  the 
instrument  was  "actuallv"  executed  is  suffi- 
cient  for  "positively  and  bona  fide."  Kott- 
man  v.  Ayer,  1  Strobh,  R.  552. 

e.  Order  of  recitals. 

It  is  immaterial  that  the  certificate  re- 
cites first  the  private  examination  and  then 
the  proof  of  execution  of  the  instrument, 
rather  than  in  the  reverse  order,  where  both 
are  parts  of  the  same  transaction.  Joyner 
V.  Faulcon,  37  X.  C.  (2  Ired.  Eq.)  380. 

And  the  fact  that  tie  recital  of  the  ex- 
planation of  the  contents  precedes  in  order 
of  statement  that  of  her  privy  examination 
is  also  immaterial.  Geil  v.  Geil,  101  Va. 
773,  45  S.  >V.  325.  H.  C.  Sh. 
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SHERMAN  C.  DKNHAM 
v. 

JAMES  W.  ROBINSON,  Judge,  et  al. 


JOHN  G.  LANG 

V. 

SAME. 


ADELBERT  A.  LANG 

V. 

SAME. 
(—  W.  Va.  — ,  77  S.  E.  970.) 

Criminal  law  —  nolle  prosequi  —  effect. 

1.  The  entry  of  a  nolle  prosequi  by  the 
prosecuting  attorney,  though  the  attorney 
general  joins  therein,  without  the  consent 
of  the  court,  is  ineffective  to  discontinue  a 
prosecution  upon  an  indictment  by  a  grand 
jury. 

Headnotes  by  Miller,  J. 

Note.  —  Necesftitif  of  the  conticnt  of  court 
to  entry  of  nolle  proncqui  in  a  crlmi' 
nal  case. 

The  early  cases  on  this  question  are  pre- 
sented in  the  note  to  State  ex  rel.  Butler 
v.  Moise,  35  L.R.A.  705. 

As  shown  in  the  earlier  note,  under  the 
English  common  law  the  prosecuting  at- 
torney had  power  to  enter  a  tioUe  prosequi 
witliDut  the  assent  of  the  court.  A  few 
stat(»8  have  adopted   the  En^lisli   rule. 

Thus,  in  People  e\  rel.  Attv.  Gen.  v.  Dis- 
trict Ct.  23  Colo.  400.  4S  Pac.  500,  it  is 
held     that    the    prosecuting    attorney    huH 
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Same  —  discharge  of  accused. 

2.  Though  the  rule  at  common  law  is 
otherwise,  the  practice  long  followed  in  Vir- 
ginia, before  the  separation,  and  since  then 
in  trial  courts  of  this  state,  has  become 
crystallized  into  our  law,  and  a  nolle  pro9e- 
qui  entered  without  the  consent  of  the  court 
will  be  unavailing  to  discharge  the  accused 
from  prosecution. 

Arrest  —  discharge  by  court  —  effect. 

3.  A  trial  court,  by  discharging  a  prison- 
er from  the  custody  of  the  sheriff,  on  his 
surrender  by  his  bail  in  open  court,  does 
not  thereby  lose  jurisdiction  of  the  in- 
dictment, or  thereafter  to  retake  the  ac- 
cused on  a  new  capias,  and  put  him  upon 
his  trial  upon  the  indictment. 

Court  —  term  —  adjournment  -*  effect. 

4.  An  adjourned  term  of  a  circuit  court, 
or  of  the  criminal  court  of  a  West  Virginia 
county,  had  pursuant  to  §  4,  chapter  112, 
Code  1906,  is  not  a  **new  term,"  but  a  con- 
tinuance of  the  term  adjourned;  and  one 
then  under  indictment,  and  who  would,  at 
the  end  of  that  term,  if  not  tried,  be  en- 
titled to  his  discharge,  because  three  terms 
had  elapsed  after  indictment  found,  with- 
out trial,  is  not  entitled  to  such  discharge, 
if  brought  to  trial  at  such  adjourned  term. 

(Poffenbarger  P.,  and  Lynch,  J.  dissent.) 
(March  18,  1013.) 

PETITIONS  and  rules  to  show  cause  why 
respondents  should  not  be  prohibited 
from  proceeding  further  with  certain  in- 
dictments charging  petitioners  with  em- 
bezzlement.   Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sperry  A  Sperry  and  George 
M.  Hoffheimer,  for  petitioners: 

The  statement  of  the  prosecuting  attor- 
ney that  he  would  not  prosecute  further 
complies  fully  with  every  definition  of  a 
nolle  prosequi  to  be  found  in  the  books. 

Clark,  Crim.  Proc.  135;  12  Cyc.  374; 
Sloncen  ▼.  People,  58  111.  App.  316;  Bow- 
den  V.  State,  1  Tex.  App.  137. 

The  assent  of  the  court  was  not  neces- 
sary. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  276;  12 


Cyc.  375;  1  Bishop,  Crim.  Proc.  3d  ed.  1388; 
People  ex  rel.  Atty.  Gren.  ▼.  District  Ct.  23 
Colo.  460,  48  Pac.  500;  Confiscation  Cases, 
7  Wall.  454,  19  L.  ed.  196;  United  SUtes 
V.  Watson,  7  Blatchf.  00,  Fed.  Cas.  No. 
16,652;  United  States  v.  Coolidge,  2  Gall. 
364,  Fed.  Cas.  No.  14,858;  United  SUtes  v. 
Shoemaker,  2  McLean,  114.  Fed.  Cas.  No. 
16,279;  United  States  v.  Schumann,  7  Sawy. 
439,  Fed.  Cas.  No.  16,235;  Com.  v.  Wheeler, 
2  Mass.  172 ;  Anonymous,  1  Va.  Cas.  139. 

Among  the  powers  which  inhered  in  the 
office  of  attorney  general  at  common  law, 
and  are  still  vested  in  such  officer,  is  the 
power  to  enter  or  authorize  the  entry  of  a 
nolle  prosequi, 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  484 ;  R^. 
V.  Allen,  1  Best.  &  S.  851,  31  L.  J.  Mag. 
Cas.  N.  S.  129,  8  Jur.  N.  S.  230,  6  L.  T.  K. 
8.  636,  9  Cox,  C.  C.  120;  Com.  v.  Tuck,  20 
Pick.  356;  People  v.  McLeod,  1  Hill,  377, 
37  Am.  Dec.  328;  State  v.  Tufts,  56  N.  U. 
137;  Rogers  ▼.  Hill,  22  R.  I.  496,  48  Atl. 
670;  Lizotte  v.  Dloska,  200  Mass.  327,  8G 
N.  E.  774;  1  Bishop,  Crim.  Proc.  3d  ed. 
1388. 

The  court,  by  the  order  of  discharge  from 
the  custody  of  the  sherifi",  entered  of  its  own 
motion,  terminated  this  prosecution  and 
devested  itself  of  jurisdiction. 

Taylor  v.  Taintor,  16  Wall.  366,  21  L.  ed. 
287;  Caldwell  v.  Com.  14  Gratt.  698;  State 
V.  Lambert,  44  W.  Va.  308,  28  S.  E.  930; 
People  ex  rel.  Smith  v.  Allen,  155  111.  61, 
41  L.R.A.  473,  39  N.  E.  568 ;  People  ex  rel. 
Boenert  v.  Barrett,  202  111.  287,  63  L.R.A. 
82,  95  Am.  St.  Rep.  230,  67  N.  E.  23; 
Weaver  v.  People,  33  Mich.  296,  1  Am. 
Crim.  Rep.  552. 

A  mere  indefinite  suspension  of  sentence 
devests  the  court  of  jurisdiction,  and  pre- 
vents subsequent  judgment  or  punishment. 

People  ex  rel.  Smith  v.  Allen,  155  111. 
61,  41  L.R.A.  473,  39  N.  E.  568;  United 
SUtes  V.  Wilson,  46  Fed.  748;  People  ex 
rel.  Boenert  v.  Barrett,  202  111.  287,  63 
L.R.A.  82,  95  Am.  St.  Rep.  230,  67  N.  E. 
23;  Weaver  v.  People,  33  Mich.  296,  1  Am. 


power  to  enter  a  nolle  prosequi  in  a  crimi- 
nal case  without  the  consent  of  court,  in 
the  absence  of  statute  regulating  the  prac- 
tice. To  the  same  effect  is  Gray  v.  Dis- 
trict Ct.  42  Colo.  298,  94  Pac.  287. 

And  in  Lizotte  v.  Dloska,  200  Mass.  327, 
86  N.  E.  774,  it  is  said  that  the  district  at- 
torney has  the  absolute  power  to  enter  a 
nolle  prosequi  in  a  criminal  case  upon  his 
own  responsibility,  without  the  approval  or 
intervention  of  the  court.  And  this  seems 
to  be  the  rule  recoj^nized  in  Reg.  v.  Mar- 
shall, 31  N.  B.  390. 

In  State  v.  Avles.  120  La.  662,  45  So. 
540,  it  was  held  that  the  district  attorney 
had  tlie  legal  right  to  enter  a  nolle  prosequi 
upon  an  indictment  if  he  believed  it  could 
4.')  L,R.A.(N.S.) 


not  stand  the  test  of  judicial  scrutiny  by 
the  supreme  court,  although  its  validity 
had  been  recognized  by  tlie  trial  court. 

Some  states  have  by  statute  made  it  pos- 
sible for  the  prosecuting  attorney  to  enter 
a  nolle  prosequi  only  by  consent  of  the 
court.  Lewis  v.  State,  101  Ga.  532,  28  S. 
E.  970,  and  Kelly  v.  State.  36  Tex.  Crim. 
Rep.  480,  38  S.  W.  39;  Gallagher  v.  Frank- 
lin County,  5  Pa.  Co.  Ct.  431.  Rule  recog- 
nized in  Com.  V.  Stewart,  44  Pa.  Super.  cS. 
625. 

Other  jurisdictions,  by  long  practice,  have 
established  the  rule  that  the  consent  of  the 
court  must  be  obtained.  Rex  v.  Robertson, 
6  Haw.  718;   Denham  v.  Robinson. 

A.  L,  R 
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Grim.  Rep.  662;  Re  Flint,  26  Utah,  338, 
96  Am.  8t.  Rep.  863,  71  Pac.  631 ;  Re  Webb, 
89  Wis.  354,  27  L.R.A.  366,  46  Am.  St.  Rep. 
846,  62  N.  W.  177,  9  Am.  Grim.  Rep.  702; 
Gnindel  ▼.  People,  33  Colo.  191,  108  Am.  St. 
Rep.  75,  79  Pac.  1022;  Ex  parte  Glenden- 
ning,  22  Okla.  108,  19  LJl.A.(N.S.)  1041, 
132  Am.  St.  Rep.  628,  97  Pac.  650;  Re 
MarkuBon,  6  N.  D.  180,  64  N.  W.  939; 
Tuttle  y.  Lang,  100  Me.  123,  60  Atl.  892. 

A  prohibition  is  the  proper  remedy  iu 
this  case. 

State  ex  rel.  Miller  v.  Superior  Gt.  40 
Wash.  655,  2  L.R.A.(N.S.)  395,  111  Am. 
St.  Rep.  926,  82  Pac.  877;  16  Enc.  PI.  & 
Pr.  1115,  et  seq.;  Burroughs  v.  Taylor,  90 
Va.  55,  17  S.  E.  745;  Fayerweather  v.  Mon- 
son,  61  Gonn.  431,  23  Atl.  878;  State  ex  rol. 
Anheuser-Busch  Brewing  Asso.  v.  Eby,  170 
Mo.  497,  71  S.  W.  62;  People  ex  rel.  Atty. 
Gen.  ▼.  District  Ct.  23  Golo.  466,  48  Pac. 
500. 

Mr.  Ix>alfl  A.  Johnson,  for  respondents: 

By  the  law  of  West  Virginia  "the  attor- 
ney for  the  state  cannot  enter  a  nolle  prose- 
qui without  leave  of  court." 

10  Enc.  PL  A  Pr.  556;  Anonymous,  1 
Va.  Cas.  139;  Lindsay  v.  Gom.  2  Va.  Cas. 
345 ;  Gom.  ▼.  Adcock,  8  Gratt.  663 ;  Randall 
V.  Com.  24  Gratt.  644;  Wortham  ▼.  Gom. 
6  Rand.  (Va.)  669;  People  v.  McLeod,  1 
Hill,  377,  37  Am.  Dec.  328;  Ex  parte  Don- 
aldson, 44  Mo.  149;  United  States  v.  Shoe- 
maker, 2  McLean,  114,  Fed.  Cas.  No.  16,279; 
Bishop,  New  Grim.  Proc.  844;  Stratham  v. 
State,  41  Oa.  507. 

Defendant  is  discharged  from  prosecution 
only  if  there  be  three  regular  terms  of  court 
after  the  indictment  is  found  against  him. 

Ex  parte  Santee,  2  Va.  Cas.  363;  Brown 
y.  Hume,  16  Gratt.  466;  Gom.  y.  Gawood, 
2  Va.  Gas.  627. 

The  fact  of  adjournment  to  February  17th 
does  not  in  any  way  alter  the  right  of  the 
adjourned  term  to  be  included  under  the 
phrase  "regular  term." 

Mann  y.  County  Gt.  68  W.  Va.  651,  52 
S.  £.  776;  Mechanics'  Bank  y.  Whithers,  6 
Wheat.  107,  6  L.  ed.  217;  Larman  v.  Tis- 
dale,  11  How.  586,  13  L.  ed.  823;  Sands  y. 
Com.  20  Gratt.  800;  Com.  y.  Adcock,  8 
Gratt.  661. 

Miller,  J.,  deliyered  the  opinion  of  the 
court: 

On  petitions  and  rules  to  show  cause 
against  it,  petitioners  seek  to  prohibit  Hon. 
James  W.  Robinson,  judge  of  the  criminal 
court,  and  A.  Judson  Findlay,  prosecuting 
attorney  of  Harrison  county,  from  proceed- 
ing further  upon  certain  indictments  against 
them,  charging  them,  respectively,  with  em- 
bezzlement, while  deputy  sheriffs,  of  public 
funds  and  property  of  said  county,  coming 
45  L.R.A.(N.S.) 


into  their  possession  by  virtue  of  their  said 
offices,  places,  and  employments. 

The  indictments  were  returned  at  the 
December  term,  1911,  of  said  court,  at  which 
term  the  petitioners  voluntarily  appeared, 
and  entered  into  recognizances  for  their 
subsequent  appearances  to  answer  the  in- 
dictments; and  leave  was  granted  them  to 
plead  thereto,  on  or  before  the  next  regular 
term,  being  the  l^farch  term,  1912,  of  said 
court.  At  that  term,  petitioners  appeared, 
and  after  certain  motions  and  pleas  ten- 
dered by  them  were  rejected,  their  motions 
to  require  of  the  state  a  bill  of  particulars 
was  sustained,  and  a  bill  of  particulars  was 
filed,  and  without  further  action  the  cases 
were  then  continued  until  the  next  regular 
June  term  of  the  court,  petitioners  again 
entering  into  recognizances  for  their  ap- 
pearances at  that  term.  At  the  June  term, 
1912,  petitioners  again  appeared,  but  no 
action  on  these  indictments  was  then  had 
or  taken,  except  that  petitioners  again  en- 
tered into  recognizances  for  their  appear- 
ances at  the  next  regular  term,  which  by 
law  was  appointed  to  be  held  in  November 
of  that  year.  At  the  November  term,  con- 
tinued and  held  on  December  16,  1912,  the 
following  order,  in  the  Denham  Case,  being 
the  same  as  in  the  other  cases,  except  as  to 
names,  was  entered:  "This  day  came  the 
state,  by  her  prosecuting  attorney,  and 
the  defendant,  Sherman  C.  Denham,  in  his 
own  proper  person,  and  by  Sperry  &  Sperry 
and  George  M.  Hoffheimer,  his  counsel.  And 
the  panel  of  jurors  heretofore  regularly 
drawn  and  in  attendance  at  the  regular 
term  of  this  court,  to  wit,  the  November 
term,  1912,  having  been  discharged  for  the 
term  on  the  13th  day  of  December,  without 
the  consent  of  the  said  defendant,  there- 
upon the  said  state,  by  her  prosecuting  at- 
torney, by  the  advice  and  consent  of  the  at- 
torney general  of  said  state,  says  that  she 
will  not  further  prosecute  the  said  defend- 
ant on  the  indictment  aforesaid,  and  move 
the  court  that  the  defendant  be  discharged 
from  the  said  indictment  and  go  thereof 
without  day.  But  the  court,  having  con- 
sidered said  motion  of  the  said  state,  doth 
refuse  its  assent  thereto  for  the  reason  that 
Fred  0.  Blue,  state  tax  commissioner  of  the 
state  of  West  Virginia,  heretofore,  on  the 

day  of  December,  1912,  by  private 

communication  with  the  judge  of  this  court, 
although  not  in  the  presence  of  this  defend- 
ant, did  inform  the  said  judge  that  the  state 
tax  commissioner  aforesaid  desired  a  trial 
of  the  said  defendant  upon  the  said  indict- 
ment at  an  adjourned  term  of  this  court, 
and  requested  that  such  adjourned  term  be 
held,  and  that  no  nolle  prosequi  be  entered, 
and  that  the  defendant  be  not  discharged 
without  trial  at  this  present  term  of  this 
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court.  And  it  is  tlieroforo  ordered  that  the 
assent  of  this  court  to  tlie  tudlc  prosequi 
and  discharj»c  of  the  snid  defendant  upon 
the  said  motion  of  said  state,  by  her  prose- 
eutinjj  attorney,  he,  and  the  same  is  hereby, 
denied,  to  which  opinion  and  ruling  of  the 
court  the  said  defendant  tlien  and  there 
duly  excej)ted.  And  leave  is  *?iven  to  the 
said  d(»fendant  to  tender  and  have  signed, 
s(  aled,  and  made  part  of  the  record  herein, 
his  bill  of  exceptions,  within  thirty  days 
from  t)ie  adjournment  of  this  term.  And 
tliereupon,  Melvin  (i.  Sperry,  surety  of  the 
said  defendant  u|>on  recop:niKance  of  the 
said  defendant.  i?iven  in  open  court  at  the 
last  term  thereof,  to  wit,  on  the  IStli  day 
of  June,  1912,  at  the  bar  of  the  court,  sur- 
rendered tlie  said  defendant  to  the  custody 
of  Percy  Byrd,  sheriff  and  jailer  of  this 
county,  and  it  is  ordered  that  the  said  recog- 
nizance heretofore  given  l)y  the  said  defend- 
ant and  by  said  ^lelvin  CJ.  Sperry,  as  surety, 
be,  and  the  same  is  hereby,  discharged  and 
set  aside.  And  the  said  defendant,  being  so 
surrendered  as  aforesaid,  the  court,  upon 
its  own  motion,  doth  order,  and  it  is  hereby 
ordered,  that  the  said  defendant,  Slierman 
C.  Denham,  be  and  he  is  hereby  discharged 
from  the  custody  of  said  sheriff  upon  tlie 
indictment  aforesaid." 

This  was  the  only  action  of  the  court  in 
these  cases  at  that  term,  except  the  follow- 
ing order,  entered  on  the  same  day:  "This 
court  being  about  to  end  without  despatch- 
ing all  its  business,  it  is  ordered  tliat  the 
court  do  now  adjourn  until  the  17th  day 
of  February,  in  the  year  1913." 

At  the  adjourned  term,  held  on  tlie  day 
appointed  in  February,  defendants  were 
called,  and  not  appearing,  capiases  were 
awarded  for  their  apprehension,  and  to 
bring  them  into  the  court  to  answer  the 
indictments.  And  the  petitions  allege  that 
on  the  convening  of  the  court  at  this  term, 
on  request  of  tlie  court,  counsel  for  peti- 
tioners appeared,  but  in  their  absence,  and 
the  prosecuting  attorney  announcing  in  open 
court  tliat  lie  desired  to  proceed  with  the 
trial  of  petitioners,  their  counsel,  in  their 
absence,  stated  to  the  court  in  substance 
the  following:  *'Our  respect  for  this  court 
and  our  sense  of  obligation  as  members  of 
this  bar  constrain  Mr.  Sperry  and  myself 
to  state  briefly  the  views  which  we  enter- 
tain with  respect  to  the  indictments  re- 
turned at  the  November  term,  1911,  against 
Sherman  C.  Denham,  John  G.  Lang,  and 
Adelbert  A.  Lang.  It  is  our  opinion  that 
by  the  orders  entered  in  this  court  on  the 
16th  day  of  December,  1912,  the  prosecu- 
tions against  said  defendants  upon  said  in- 
dictments were  finally  and  effectually  ter- 
minated, and  that  this  court  no  longer  has 
iurisdictlon  of  or  over  said  defendants;  and 
45  L.R.A.(N.S.) 


further  than  this  we  have  nothing  to  sub- 
mit for  tlie  consideration  of  this  court  at 
this  time."  And  it  is  further  alleged  that 
thereafter,  on  motion  of  the  prosecutor, 
the  capiases  were  awarded,  and  that,  un- 
less prohibited,  defendants  intend  to  and 
will  place  petitioners  on  trial  on  said  in- 
dictments at  the  pending  adjourned  term 
of  the  court. 

The  returns  of  respondents  admit  all  the 
material  facts  as  alleged. 

The  grounds  on  which  petitioners  rely, 
as  stated  in  their  petitions,  are  substan- 
tially: 1.  That  by  the  nolle  prosequi  en- 
tered by  the  prosecuting  attornej-,  by  the 
advice  and  consent  of  the  attorney  general, 
the  prosecution  of  petitioners  on  said  in- 
dictments was  finally  ended  and  determined. 
2.  That  even  if  the  nolle  prosequi  so  en- 
tered without  the  consent  of  the  court  was 
ineffectual,  tlie  order  discharging  petition- 
ers from  the  custody  of  the  sheriflT  termi- 
nated the  indictments  and  prosecution 
thereon,  and  that  the  court  thereby  lost 
juri.sdiction  of  the  indictments,  and  to  try 
petitioners  thereon.  3.  That  there  having 
been  three  regular  terms  of  the  court  after 
the  indictments  were  found,  without  trial, 
petitioners  were  thereby,  by  virtue  of  §  25, 
chap.  159,  Code  1900,  forever  discharged 
from  prosecution  for  the  offenses  alleged 
.igainst  them,  and  that  for  this  reason  ahso 
said  court  was  without  jurisdiction  of  said 
indictments  or  to  try  petitioners  thereon 
at  said  adjourned  term,  or  at  any  term 
thereafter. 

First,  then,  did  the  nolle  prosequi  en- 
tered in  these  cases  become  effectual  with- 
out the  consent  of  the  court?  ?i^oUe  prose- 
qui has  been  variously  defined,  as  follows: 
"An  entry  made  on  the  record,  by  which 
the  prosecutor  or  plaintiff  declares  he  will 
proceed  no  further."  Bouvier's  Law  Diet. 
503.  "A  formal  entry  upon  the  record  by 
the  prosecuting  ofl[icer,  by  which  he  declares 
that  he  will  no  further  prosecute  the  case, 
either  as  to  some  of  the  counts  of  the  in- 
dictment, or  part  of  a  divisible  count,  or 
as  to  some  of  the  defendants,  or  altogether." 
Clark,  Trim.  Proc.  135;  Black's  Law  Diet. 
820;  12  Cyc.  374.  As  will  be  observed,  these 
definitions  do  not  include  the  "consent  of 
the  court:"  but  they  do  not  necessarily  ex- 
clude it.  They  conform  to  the  common-law 
rule  not  requiring  such  consent.  It  is  eon- 
ceded  on  both  sides  that  at  common  law 
the  action  of  the  attorney  general  could  not 
be  controlled  by  the  court,  after  indictment 
found,  and  before  entry  upon  the  trial, 
and  the  rights  of  defendant  on  trial  have 
supervened.  23  Am.  &  Eng.  Enc.  I^w,  276; 
12  Cyc.  375;  1  Bishop.  Crim.  Proc.  3d  ed. 
§  1388;  People  ex  rel.  Atty.  Gen.  v.  Dis- 
trict   Ct.     23     Colo.     466,   "48     Pac.     .500; 
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Confiscation  Cases,  7  Wall.  454,  19  L. 
ed.  196  J  United  States  v.  Watson,  7  Blatclif. 
60,  Fed.  Cas.  No.  16,052;  United  States  v. 
Coolidge,  2  Gall.  364,  Fed,  Tas.  No,  14,858; 
United  States  v.  Slioemaker,  2  Mclean,  114, 
Fed.  Cas.  No.  16,270;  T'nited  States  v.  Schu- 
mann, 7  Sawy.  439,  Fed.  Cas.  No.  16,235; 
Com.  V.  Wheeler,  2  Mass.  172;  Sloncen  v. 
People,  58  111.  App.  315.  The  rule  of  the 
common  law  is  the  one  followed  in  the  Fed- 
eral courts,  as  some  of  the  cases  cited  show. 
But  the  question  here  is,  does  the  rule 
of  the  common  law  obtain  in  West  Virgin- 
ia? It  is  clearly  not  a  rule  of  substantive 
law  which  a  prisoner  has  the  right  to  en- 
force. At  most  it  is  but  a  rule  of  prac- 
tice, available  to  the  discretion  of  the  at- 
torney general,  or  prosecutor,  representing 
the  state,  and,  as  the  authorities  cited 
show,  one  which  at  common  law  could  not 
be  controlled  by  the  court.  In  the  Colorado 
case  cited,  especially  relied  on  by  peti- 
tioners, and  where  it  is  said  the  common- 
law  rule  prevails.  Chief  Justice  Hayt  says: 
"In  a  few  states  the  power  of  the  district 
attorney  to  enter  the  nolle  prosequi  has 
been  denied,  but  such  denial,  we  think,  has 
generally  been  based  upon  statutes  or  the 
practice  in  those  states.  The  practice  of 
consulting  the  court  and  getting  its  per- 
mission to  discontinue  a  criminal  pros- 
ecution having  been  followed  in  those 
states,  without  exception,  for  many  years 
before  being  challenfjed  in  the  appellate 
courts,  when  so  challenged  the  higher  court 
gave  as  a  reason  for  denying  the  right  of 
the  district  attorney  to  enter  a  nolle  proa- 
equi  without  the  consent  of  the  court, 
that  the  contrary  practice  had  been  follow- 
ed so  long  as  to  become  crystallized  into 
law."  In  23  Am,  &  Eng.  Enc.  Law,  supra, 
p.  276,  the  authorities  pro  and  con  are 
collated  in  notes.  After  citing  the  cases 
adhering  to  the  common-law  rule,  it  is 
said:  "Other  cases  hold  that  the  power 
to  enter  a  nolle  prosequi  is  to  be  exercised 
only  with  the  assent  and  approval  of  the 
court."  Citing  the  cases.  1  Bishop,  Crim. 
I>aw,  §  1389,  says  the  same.  So  says  12 
Cyc.  375.  It  was  conceded  in  argument 
that,  beginning  with  Anonymous,  1  Va. 
Cas.  139,  where  the  question  was  directly 
and  distinctly  decided  by  the  general  court, 
that  this  has  been  the  rule  in  Virginia. 
And  that  such  has  been  the  uniform  prac- 
tice in  Virginia,  and  in  this  state  since 
it  was  formed,  is  manifest  from  the  lan- 
guage of  the  courts  in  Lindsay  v.  Com.  2 
Va.  Cas.  345;  Com.  v.  Adcock,  8  Oratt.  663; 
Randall  v.  Com.  24  Gratt.  646;  Wortham 
V.  Com.  5  Rand.  (Va.)  669.  While  we 
have  been  cited  to  no  case  in  this  court, 
and  have  found  none  directly  deciding  the 
point,  yet  it  is  admitted  that  such  is  the 
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uniform  practice  in  the  trial  courts,  as  it 
is  proper  it  should  be,  following  Virginia 
decisions,  binding  us.  It  is  contended  for 
respondents  also  that  our  statute,  §  17, 
chap.  36,  Code  lOOd,  controls.  Its  lan- 
guage, applicable  here,  is:  "And  if  any 
prosecuting  attorney  shall  compromise  or 
suppress  any  indictment  or  presentment 
without  the  consent  of  the  court,  entered 
of  record,  he  shall  be  deemed  guilty  of  mal- 
feasance in  office,  and  may  be  removed 
therefrom  in  the  mode  prescribed  by  law." 
The  spirit  of  this  statute  is  undoubtedly 
in  harmony  with  the  practice  of  entering 
a  nolle  prosequi,  but  it  may  be  doubtful 
whether  that  statute  was  intended  to  con- 
trol the  prosecuting  attorney  in  all  cases. 
It  occurs  in  the  chapter  relating  to  tiie 
mode  of  recovering  fines.  But  would  not  a 
cautious  and  discreet  prosecutor,  for  his 
own  protection,  obtain  the  consent  of  the 
court  to  a  discontinuance  of  a  case  so  com- 
promised or  suppressed? 

But  it  is  argued  that  the  rule  of  practice 
obtaining  in  the  trial  courts  cannot  control 
the  action  of  the  attorney  general,  who  con- 
curred wiyi  the  prosecuting  attorney;  and 
we  are  cited  many  state  and  Federal  cases 
for  the  proposition  that  the  attorney  gen- 
eral is  a  constitutional  officer  with  few 
defined  powers,  and  that  by  the  Federal  and 
state  Constitutions  the  mantle  of  the  at- 
torney general  of  England  must  be  deemed 
to  have  fallen  upon  the  office  of  attorney 
generals  of  all  the  American  states,  when 
uncontrolled  by  the  organic  law  or  some 
legislative  enactment.  This  proposition  is 
affirmed  on  the  authority  of  art.  7,  §  1, 
W.  Va.  Const.  (Code  1906,  p.  Ixiv)  ;  United 
States  V.  San  Jacinto  Tin  Co.  125  U.  S. 
273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep.  850;  3 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  475,  476, 
479;  People  v.  Miner,  2  Lans.  397;  State 
ex  rel.  Young  v.  Robinson,  101  Minn.  277, 
20  L.R.A.(N.S.)  1127,  112  N.  W.  269;  Hunt 
V.  Chicago  Horse  &  Dummy  R.  Co.  121  III. 
638,  13  N.  E.  176;  Reg.  v.  Allen,  1  Best. 
&  S.  851,  31  L.  J.  Mag.  Cas.  N.  S.  129,  8 
Jur.  N.  S.  230,  5  L.  T.  N.  S.  636,  9  Cox, 
C.  C.  120,  and  our  case  of  State  v.  Ehrlick, 
05  W.  Va.  700,  23  L.R.A.(N.S.)  691,  64  S. 
E.  935.  We  cannot  accede  to  the  propo- 
sition in  its  entirety.  So  far  as  the  at- 
torney general  may  undertake  to  exercise 
or  control  the  powers  and  duties  of  pros- 
ecuting attorneys,  we  think  he  is  limited 
by  the  same  rules  of  practice  that  control 
them.  The  powers  and  duties  of  prosecut- 
ing attorneys  are  generally  defined  by  §  6, 
chapter  120,  Code  1906.  and  as  was  said  by 
Judge  PofTenbarger  in  State  v.  Ehrlick,  65 
W.  Va.  700,  23  L.R.A.(N.S.)  691,  64  S.  E. 
935:  "We  may  say  the  office  of  prosecut- 
ing attorney  has  been  carved  out  of  that 
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of  attorney  general,  and  made  an  independ- 
ent office,  having  exclusive  control,  to  some* 
extent,  of  business  of  the  state,  arising 
witliin  tlie  county.  No  doubt  the  attorney 
general  may  assist  the  prosecuting  attorney 
in  the  prosecution  of  such  business,  or  per- 
form it  himself,  in  case  of  the  nonaction 
of  the  prosecuting  attorney,  but  he  cannot 
displace  that  odicer."  We  are  of  opinion, 
therefore,  that  the  nolle  prosequi  attempt- 
ed in  this  case  derived  no  additional  force 
because  concurred  in  or  assented  to  by  the 
attorney  general. 

Anotlier  point  in  connection  with  this 
proposition,  not  noted  by  counsel,  has  oc- 
curred to  us.  The  reason  given  by  the 
court  below  for  withholding  its  assent  to 
the  entry  of  a  nolle  prosequi  is  that  the 
state  tax  commissioner  had  objected,  and 
had  requested  the  continuance  of  the  case 
to  an  adjourned  term.  We  think  we  may 
assume  that  these  prosecutions  grew  out 
of  the  auditing  of  the  public  accounts  of 
the  defendants  by  the  state  tax  commis- 
sioner. Section  7,  chap.  lOB,  Code  Supp. 
1909  (§  240a7)  contains  this  provision: 
"If  any  such  examination  discloses  mis- 
feasance, malfeasance,  or  nonfeasance  in 
ofllee  on  the  part  of  any  public  officer  or 
employee,  a  certified  copy  of  the  report 
shall  be  filed  with  the  proper  legal  au- 
thority of  the  taxing  body  for  such  legal 
action  as  is  proper  in  the  premises.  Re- 
fusal, neglect,  or  failure  on  the  part  of  the 
proper  legal  authority  of  the  taxing  body 
to  take  prompt  and  efficient  legal  action 
to  carry  into  effect  the  findings  of  any 
such  examination,  or  to  prosecute  the  same 
to  a  final  conclusion,  shall  give  to  the 
chief  inspector  the  right  to  institute  the 
necessary  proceedings,  or  to  participate 
therein,  and  to  prosecute  the  same  in  any 
of  the  courts  of  the  state,  to  a  final  con- 
clusion." Who  is  the  legal  authority  of 
the  taxing  body  of  the  county?  Is  he 
not  the  prosecuting  attorney,  under  chap. 
120,  Code  1906?  Section  6  of  that  chapter, 
we  think,  makes  it  so.  Section  5  of  the 
same  chapter  imposes  upon  the  attorney 
general  none  of  the  specific  duties  imposed 
upon  the  prosecuting  attorney  by  the  6th 
section.  If  it  was  the  opinion  of  the  state 
tax  commissioner  that  the  prosecuting  at- 
torney or  the  attorney  general  was,  by  the 
proposed  entry  of  the  nolle  prosequi,  neg- 
lecting any  duty  in  the  prosecution  of  de- 
fendants, we  think  it  was  his  right,  under 
the  section  referred  to,  to  interpose,  and  to 
participate  in  the  prosecution  of  defend- 
ants. 

Second,  did  the  court  below,  the  nolle 
prosequi  being  ineffectual,  lose  jurisdiction 
of  the  indictments  and  to  try  the  defend- 
ants, bv  discharging-  them  from  the  cus- 
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tody  of  the  sheriff?  We  think  not.  The 
indictments  still  remain.  The  court  plain- 
ly did  not  intend  to  discharge  the  defend- 
ants from  prosecution.  This  is  manifest 
from  the  character  of  the  order,  and  by 
the  court's  refusal  to  concur  in  or  consent 
to  the  entry  of  the  nolle  prosequi.  The  or- 
der shows  that  the  prisoners  were  surrend- 
ered by  the  bail  in  open  court.  In  such 
oases,  §  12,  chap.  162,  Code  1906,  says,  the 
court  "shall  take  such  order  as  it  deems 
best."  We  must  assume  that  good  reasons 
then  appeared  to  the  court  for  not  com- 
mitting the  prisoners  to  jail,  but  there  was 
no  discharge  from  prosecution,  and  the 
court  by  the  same  order  adjourned  the 
term  to  a  later  date,  for  the  evident  pur- 
pose of  bringing  the  prisoners  to  trial 
upon  the  indictments.  The  order  is  sus- 
ceptible of  no  other  reasonable  construc- 
tion. At  one  time  it  was  questioned  whether 
the  entry  of  a  nolle  relieved  the  defend- 
ant from  prosecution  on  the  same  indict- 
ment, but  there  seems  to  be  no  question 
about  that  now.  Com.  v.  Wheeler,  2  Mass. 
172,  173,  opinion  of  Sedgwick,  Judge. 
Xow  the  entry  of  a  nolle  prosequi  is  deemed 
a  discontinuance  of  the  suit,  a  declination 
on  the  part  of  the  prosecutor  to  further 
prosecute  on  the  indictment  or  that  part  of 
it  to  which  the  nolle  relates.  But  where 
the  indictment  remains,  and  the  prisoner 
is  out  on  bail  or  escapes,  or  is  even  dis- 
charged upon  the  order  of  the  court  from 
custody  or  imprisonment,  there  la  no  loss 
of  jurisdiction  upon  the  indictment.  What 
is  to  prevent  the  court  in  such  cases  from 
awarding  a  new  capias  to  retake  the  defend- 
ant, as  in  the  first  instance?  It  is  true 
our  statute  seems  to  make  no  provision  for 
one  accused  or  convicted  of  crime  to  go  at 
large,  and  without  recognizance  of  bail,  and 
it  may  have  been  abuse  of  power  for  the 
court  in  this  case  to  have  discharged  the 
defendants  from  custody.  But  is  that  a 
matter  of  which  defendants  can  complain  or 
take  advantage  when  about  to  be  re-arrest- 
ed upon  a  new  capias  to  answer  the  charges 
against  them?  We  think  not.  The  au- 
thorities cited  by  counsel  for  the  proposi- 
tion that  indefinite  suspension  of  sentence 
after  a  plea  or  verdict  of  guilty  devests  the 
court  of  jurisdiction  to  pronounce  judg- 
ment or  punishment  are  wholly  inappli- 
cable. Nor  do  the  authorities  cited  for 
the  proposition  that  one  indicted  for  a 
felony  must  be  present  at  every  step 
taken  in  the  cause  affecting  him  have 
application.  The  award  of  a  capias  is 
not  within  the  meaning  of  State  v. 
Stevenson,  64  W.  Va.  392,  19  L.R.A.(N.S.) 
713,  62  S.  E.  688:  or  State  v.  Parsons,  39 
W.   Va.   464,   19   S.   E.   876,  cited   for  the 
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proposition.  Those  cases  relate  entirely  to 
proceedings  on  the  trial,  not  to  process. 

The  third  and  last  point  to  be  considered 
is  were  defendants  entitled  to  be  dis- 
charged because  tliree  regular  terms  of  the 
court  had  elapsed  after  the  indictments 
were  found,  without  trial  T  If  three  regu- 
lar terms  had  so  elapsed,  §  25,  chap.  159, 
Code  19Q6|  entitles  them  to  be  forever  dis- 
charged from  prosecution,  and  to  the  writs 
prayed  for.  Notwithstanding  the  plain  im- 
port of  the  words  of  the  statute,  support 
for  the  proposition  that  an  adjourned  term 
is  a  new  and  distinct  term,  and  not  a  part 
of  or  continuance  of  the  regular  term  ad- 
journed, Is  sought  in  certain  language  of 
the  statute;   for  instance,  the  words  of   § 

4,  chap.  112,  Code  1908,  providing:  "If 
any  term  of  a  circuit  court  is  about  to  end 
without  despatching  all  its  business;"  and 
of  §  5,  of  the  same  chapter:  "If  any  term 
of  such  court  has  ended."  The  words 
"about  to  end"  and  "has  ended,"  are  em- 
phasized, as  implying  that  when  an  order 
for  an  adjourned  term  is  entered,  the  term 
adjourned  is  thereby  ended,  for  by  the 
statute,  unless  a  term  is  "about  to  end" 
there  is  no  warrant  for  an  order  for  an 
adjourned  term,  and  that  there  is  no  dif- 
ference, so  far  as  such  an  adjournment  is 
concerned,  between  an  adjourned  term  and 
a   special   term,   called   by   authority   of   § 

5,  when  "any  term  of  such  court  has  end- 
ed." We  see  little  force  in  this  argument. 
What  did  the  legislature  mean  by  provid- 
ing in  the  tome  chapter  for  adjourned 
terms  and  special  terms?  Authority  to 
call  special  terms  was  required;  but  the 
provision  for  adjourned  terms  was  merely 
declaratory  of  the  common-law  right  of  all 
courts  to  adjourn  from  day  to  day  or 
from  time  to  time.  Mann  v.  County  Ct. 
58  W.  Va.  661,  52  S.  E.  776.  If  no  pro- 
vision  for  adjourned  terms  had  been  made 
in  the  statute,  would  anyone  argue  that, 
at  common-law,  an  adjournment  from  one 
day  to  a  distant  day  would  not  be  a  con- 
tinuance of  the  same  term?  Would  anyone 
say  that  the  day  from  which  and  the  day 
to  which  adjournment  was  taken  was  the 
end  of  one  and  the  beginning  of  a  new 
term?  And  what  is  there  in  the  statute 
providing  for  an  adjourned  term  imply- 
ing a  difTerent  rule?  Absolutely  nothing 
except  the  words  "about  to  end,"  and  that 
provision  giving  finality  to  all  judgments, 
orders,  and  decrees  rendered  and  made  be- 
fore or  on  the  day  of  such  adjournment, 
and  giving  them  the  same  force  and  eflfect 
in  all  respects,  to  use  the  language  of  the 
statute,  "as  if  said  court  had  finally  ad- 
journed on  that  day."  Now,  although  the 
term  may  have  been  "about  to  end,"  if 
the  court  concluded  on  an  adjournment, 
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and  so  ordered,  it  did  not  finally  adjourn, 
because  it  adjourned  to  another  day,  and 
thereby  saved  the  effect  of  final  adjourn- 
ment, except  as  provided  by  the  statute. 
There  is  nothing  in  First  Nat.  Bank  v. 
Parsons,  45  W.  Va.  688,  32  S.  E.  271,  in 
conflict  with  the  view.  The  question  there 
was  whether,  within  the  meaning  of  §  2, 
chap.  Il4,  Code  1906,  the  court  could  be 
said  to  have  adjourned  at  a  time  when  it 
was  necessary  for  the  judge  to  have  depart- 
ed to  be  at  the  place  in  time  to  begin  a 
court  appointed  by  law  to  be  held  in  an- 
other county,  and  it  was  decided  that  the 
end  of  the  term  here  meant  was  the  actual 
end  of  the  term  by  actual  adjournment. 

The  provision  of  the  statute  giving  final- 
ity to  judgments  and  decrees  previously 
entered  was  not  intended  to  characterize 
the  term  as  final  in  other  respects,  for  by 
the  statute,  adjournment  to  another  day 
is  not  a  final  adjournment.  The  business 
of  the  term  not  completed  is,  by  force  of 
the  statute,  carried  over  to  the  day  to 
which  the  term  is  adjourned.  True,  we 
held  in  Tunney  v.  Wheeling  Steel  &  I.  Co. 
69  W.  Va.  158,  71  S.  E.  110,  that  a  bill 
of  exceptions  in  relation  to  a  judgment  en- 
tered at  a  term  which  is  so  adjourned  must 
be  saved,  either  before  adjournment  or 
within  thirty  days  thereafter.  But  that 
construction  was  necessary  to  give  full 
force  to  the  statute  giving  finality  to  judg- 
ments and  decrees  so  entered.  As  to  busi- 
ness not  disposed  of,  the  adjourned  term 
is  a  continuance  of  the  regular  term  ad- 
journed. What  other  meaning  could  be 
given  to  the  statute  authorizing  an  ad- 
journed term?  We  think  none  that  would 
be  reasonable.  In  support  of  our  construc- 
tion another  provision  of  said  §  4,  is  en- 
lightening: "^e  court  may,  in  its  dis- 
cretion, require  the  jury  summoned  to 
attend  such  term,  to  attend  as  such  on 
the  adjourned  day,  or  may  require  a  new 
jury  to  be  drawn  and  summoned  in 
the  manner  required  by  law;  and  all 
witnesses  summoned  to  attend  in  causes 
so  continued  to  such  adjourned  term  are 
required  to  attend  said  term  without  being 
again  summoned."  This  provision,  how- 
ever, is  merely  declaratory  of  the  common 
law. 

But  we  are  not  wanting  in  adjudged 
cases  to  support  our  construction  of  the 
statute.  In  Mechanics'  Bank  v.  Withers,  6 
Wheat.  107,  5  L.  ed.  217,  Chief  Justice 
Marshall  said,  apropos  to  the  facts  in  this 
case:  "There  being  nothing  in  any  act  of 
Congress  which  prevents  the  courts  of  the 
district  from  exercising  a  power  common 
to  all  courts,  that  of  adjourning  to  a  dis- 
tant day;  the  adjournment  of  the  16th  of 
May  to  the  4th  Monday  in  June  would  bo 
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a  continuance  of  the  same  term,  unless  a 
special  act  of  Congress,  expressly  enabling 
the  courts  of  the  district  to  hold  adjourned 
sessions,  may  be  supposed  to  vary  the  law 
of  the  case.  That  act  is  in  these  words: 
*And  the  said  courts  are  hereby  invested 
with  the  same  power  of  holding  adjourned 
sessions  that  are  exercised  by  the  courts  of 
Marvland/  These  words  do  not,  iii  them- 
selves,  purport  to  vary  the  character  of 
the  session.  Thev  do  not  make  the  ad- 
journed  session  a  distinct  session.  They 
were,  probably,  inserted  from  abundant 
caution,  and  are  to  be  ascribed  to  an  ap- 
prehension, that  courts  did  not  possess  the 
power  to  adjourn  to  a  distant  day,  until 
they  should  be  enabled  so  to  do  by  a  leg- 
islative act.  But  this  act,  affirming  a  pre- 
existing power,  ought  not  to  be  construed 
to  vary  the  nature  of  that  power,  unless 
words  are  employed  which  manifest  such 
intention.  In  this  act,  there  are  no  such 
words,  unless  they  are  found  in  the  ref- 
erence to  the  courts  of  Marvland.  But  on 
inquiry,  we  iind  that  in  Maryland,  an  'ad- 
journed session'  is  considered  as  the  same 
session  with  that  at  which  the  adjournment 
was  made." 

We  do  not  see  from  the  record  that  the 
rights  of  the  petitioners  to  a  speedy  trial, 
guaranteed  by  the  bill  of  rights,  has  in 
any  way  been  invaded  by  the  delay.  They 
were  entitled  to  a  reasonable  time  to  pre- 
pare for  trial,  and  the  state  to  three  full 
terms  to  bring  them  to  trial,  before  they 
were  entitled  to  their  discharge.  W'hile 
the  records  presented  show  other  pleas  and 
motions  interposed  by  defendants,  over- 
ruled, we  do  not  find  that  pleas  of  not 
guilty  were  ever  entered.  Of  course,  noth- 
ing is  to  be  presumed  from  this.  The  state 
was  bound  to  prove  them  guilty  on  the 
trial  before  conviction  could  be  had.  But 
the  inaction  of  the  defendants  is  some  evi- 
dence that  no  wrong  or  injury  was  intend- 
ed by  the  prosecuting  officers.  The  record 
shows  that  a  number  of  indictments  were 
found  against  petitioners,  and  trial  and 
acquittal  on  some.  It  is  not  unreasonable 
that  some  delay  should  follow  in  such  cases. 
In  Com.  v.  Adcock,  8  Gratt.  661,  680,  it 
is  said:  "The  sole  object  and  purpose  of 
all  the  laws,  from  first  to  last,  was  to  in- 
sure a  speedy  trial  to  the  accused,  and  to 
guard  against  a  protracted  imprisonment 
or  harassment  by  a  criminal  prosecution, — 
an  object  but  little  if  any  less  interesting 
to  the  public  than  to  him."  And  in  Ex 
parte  Santee,  2  Va.  Cas.  363,  365,  the  court 
.savs:  "That  whilst  it  has  an  eve  to  the 
solemn  duty  of  protecting  the  public  against 
the  wrongs  of  those  who  are  regardless  of 
their  obligations  to  society,  and  to  the  de- 
lays which  the  commonwealth  may  un- 
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avoidably  encounter  in  prosecuting  breaches 
of  these  obligations,  it  is  studious  to  shield 
the  accused  from  the  consequences  of  the 
laches  of  those  to  whom  the  duty  of  con- 
ducting the  prosecution  may  have  been  as- 
signed. The  public  has  rights  as  well  as 
the  accused,  and  one  of  the  first  of  these 
is  that  of  redressing  or  punishing  their 
wrongs.  It  would  not  seem  reasonable 
that  this  right,  so  necessary  for  the  preser- 
vation of  society,  should  be  forfeited  with- 
out its  default." 

Our  conclusion  is  that  petitioners  are 
not  entitled  to  the  writs  prayed  for,  and 
they  will  be  denied. 

Poffenbarger,  P.,  dissenting: 

Unable  to  accept  the  proposition  stated 
in  the  fourth  point  of  the  syllabus,  I  am 
compelled  to  dissent,  and  would  grant  the 
writs  of  prohibition  prayed  for. 

Viewed  from  the  standpoint  of  its  charac- 
ter and  substantial  provisions,  not  from  its 
mere  name,  the  term  designated  as  an  ad- 
journed term,  and  provided  for  in  §  4  of 
chap.  112  of  the  Code,  is  a  new  and  special 
term.  It  is  called  because  the  court  is 
unable  to  complete  its  business  before  the 
expiration  of  the  regular  term.  It  is  so 
much  another  term  that  the  legislature 
found  it  necessary  to  continue  to  it  all 
cases  on  the  docket  not  otherwise  disposed 
of.  It  is  so  essentially  a  new  term  that 
the  jury  of  the  expiring  term  may  be  dis- 
charged and  another  one  summoned  for  the 
adjourned  term.  The  legislature  found  it 
necessary,  also,  to  make  its  intention  clear, 
to  expressly  provide  that  all  witnesses 
summoned  in  the  cases  continued  shall  at- 
tend the  adjourned  term  without  being 
again  summoned. 

This  makes  the  adjourned  term  practical- 
ly  the  same  as  a  special  term  provided  for 
in  §§  5,  6,  and  8  of  the  same  chapter,  to 
be  called  when  the  court  has  ended  without 
having  despatched  all  of  its  business,  or 
there  has  been  a  failure  to  hold  any  term, 
or  when,  in  the  opinion  of  the  judge,  the 
public  interests  require  a  special  term. 
The  occasion  for  the  adjourned  term  and 
a  special  term  is  exactly  the  same,  and 
likewise  the  purpose.  In  the  latter  case, 
the  term  does  not  actually  end,  and  an- 
other one  is  called.  In  the  former,  the 
court,  foreseeing  inevitable  ending  of  the 
term,  without  disposition  of  all  of  its  bus- 
iness, provides  for  another  term  by  desig- 
nation upon  its  order  books. 

Taking  the  court's  recital  as  to  the  occa- 
sion for  the  adjourned  term,  or  reason  for 
providing  for  it,  as  true,  these  petitioners 
would  have  been  entitled  to  a  discharge  by 
reason  of  the  expiration  of  the  regular 
term    without    a    trial,    if    the    adjourned 
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turm  had  not  been  provided  for.  Their 
legal  riglit  to  a  discharge  would  liave  vest- 
ed had  not  the  court  called  an  adjourned 
term.  Had  the  adjourned  term  not  been 
called,  the  regular  term  would  have  ended 
without  trial  of  the  petitioners,  and  a  spe- 
cial term,  admittedly  a  new  and  distinct 
one,  would  have  been  called  for  exactly  the 
same  purpose  for  which  the  adjourned 
term   was  provided. 

The  couHtruction  given  the  statute  by  the 
court,  making  the  adjourned  term  a  part 
of  the  previous  term  for  all  purposes,  ex- 
cept those  specifically  excepted  by  the  stat- 
ute, inevitably  enables  the  court  to  do  at 
the  adjourned  term  what  it  could  not  do 
at  the  regular  term,  if  its  recital  be  true, 
nor  at  the  special  term,  and  to  curtail,  to 
this  extent,  the  right  of  the  prisoner,  con- 
ferred by  another  statute.  The  effect  of 
that  statute  is  thus  cut  down  by  unneccs- 
.sary  implication,  and  the  right  of  trial 
within  three  terms,  given  by  another  stat- 
ute, is  thus  limited  and  qualified. 

A  case  of  a  person  not  tried,  for  want  of 
time,  but  triable,  at  the  third  regular  term 
after  the  one  at  which  he  is  indicted,  is 
a  case  disposed  of  by  the  law  otherwise 
than  by  continuance;  for,  on  the  expira- 
tion of  the  regular  term,  the  law  discharges 
him.  This  must  be  so,  unless  we  say  the 
legislature  intended  to  limit  and  cut  down 
the  right  of  such  persons  without  having 
said  so  in  so  many  words,  or  in  terms  neces- 
sarily implying  such  intent.  If  due  effect 
be  given  to  the  phrase  "not  otherwise  dis- 
posed of,"  and  the  presumption  against  leg- 
islative intent  to  amend  one  statute  by  an- 
other, as  a  matter  of  mere  uncertain  and 
unnecessary  implication,  the  legal  dischar- 
ges here  claimed  are  within  the  exce])tion 
made  bv  the  statute  itself.  Under  mv  in- 
terpretation,  the  cases  are,  in  the  language 
of  the  statute,  otherwise  disposed  of,  on 
the  ending  of  the  term,  by  the  force  and 
effect  of  another  statute. 

One  of  the  consequences  flowing  from  the 
construction  given  the  statute  by  the  court 
is  that  the  state,  represented  by  the  trial 
court  to  some  extent,  as  shown  in  the  opin- 
ion, may  always  give  the  statf'  a  virtual 
continuance  under  the  guise  of  an  ad- 
journed term,  when  it  has  no  ground  upon 
which  a  continuance  could  be  obtained  in 
the  regular  wjiy.  I  do  not  mean  to  say 
that  it  has  been  done  in  these  cases,  but 
the  construction  given  this  statute  by  the 
majority  of  this  court  opens  the  door  to 
such  a  possibility.  That  alone  is  suflicient 
to  condemn  the  construction.  It  makes  it 
inconsistent  with  the  statute  giving  pris- 
oners right  to  be  discharged  on  the  ex- 
piration of  three  regular  terms  without 
trial,  when  the  failure  to  try  them  at  such 
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terms  has  not  been  occasioned  by  their  own 
conduct.  It  also  gives  the  state  a  power 
of  continuance  not  authorized  by  any  stat- 
ute or  the  common  law  relating  to  contin- 
uances. 

In  at  least  one  instance  the  court  has 
treated  the  adjourned  term  the  same  as  a 
sjiecial  term,  as  to  a  matter  not  expressly 
excepted  by  the  terms  of  the  statute.  Sec- 
tion 9  of  chap.  131  of  the  Code  allows  the 
trial  court  to  make  up  and  sign  bills  of 
exception,  in  vacation,  within  thirty  days 
"after  the  adjournment  of  the  term."  If 
this  provision  were  governed  by  the  prin- 
ciples or  rules  stated  in  the  opinion  of  the 
court,  it  would  allow  thirty  days  after  the 
end  of  the  adjourned  term  within  which  to 
make  up  and  sign  bills  of  exception;  but 
we  have  in  more  than  one  instance  held 
the  contrary,  and  so  treated  an  adjourned 
term  the  same  as  a  special  term.  Accord- 
ingly we  require  bills  of  exception  to  be 
signed  within  thirty  days  from  the  end  of 
the  term  at  which  the  adjourning  order 
is  entered  under  this  statute. 

Section  4  of  chap.  112  of  the  Code  was 
not  construed  in  Mann  v.  County  Ct.  68 
W.  Va.  651,  52  S.  E.  776.  The  statute 
analyzed  and  construed  in  that  case  was 
an  entirely  different  statute,  one  simply  de- 
claratory of  the  common  law.  A  contin- 
nance  under  that  statute  gives  no  right  to 
draw  a  new  jury,  nor  did  the  legislature 
provide,  in  such  cases  of  adjournment,  for 
the  continuance  of  causes  not  otherwise  dis- 
posed of,  nor  say  the  witnesses  need  not 
be   resummoned. 

liyiich,  J.,  concurs  in  this  dissent  and 
opinion. 


WISCONSIN  SUPREME  COURT. 

FREDEIUCKE    KLX'DT,    Admrx.,   etc.,   of 
John  Kludt,  Deceased,  Respt., 

V. 

GERMAN    MUTUAL    FIRE    INSURANCE: 
COMPANY^  Appt. 

(152  Wis.  C37,  140  N.  W.  321.) 

Insurance  ~~  dwellfng     house  —  wife's 
property  —  validity. 

1.  A  man  has  an  insurable  interest  in  a 
house,  the  title  to  which  is  in  his  wife,  but 
which,  with  her  consent,  he  occupies  as  a 
dwelling  for  himself  and  family. 


Xote.-^  Insiurahlr  interest  of  hnsbajiil 
in  irife'H  property^  or  that  in  trhieli 
she  has  an  interest. 

The  earlier  cases  upon  the  subject  here 
considered  are  gathered  in  th(»  note  to  Tvree 
v.  Virginia  F.  &  M.  Ins.  Co.  GO  L.U.A.  657. 
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Saine  —  fraud  —  concealment  —  ab- 
sence of  Inquiry. 

2.  A  policy  of  insurance  secured  by  a 
man  on  his  wife's  house  cannot  be  avoided 
for  fraud  in  concealing  the  title,  if  no  ques- 
tion was  asked  on  that  subject  and  the 
policy  contained  no  provision  as  to  owner- 
ship. 

Interest  -*  effect. 

3.  A  provision  in  the  constitution  of  a 
mutual  insurance  company,  that  whoever 
sells  his  property  loses  his  right  under  the 
policy  does  not  avoid  a  policy  taken  by  a 
man  on  the  house  of  his  wife  in  which  he 
dwells. 

Damages  -»  insurance  —  loss  —  insur- 
ance by  husband  of  wife's  property. 

4.  A  man  who  insures,  in  his  own  name, 
his  dwelling  house,  the  title  to  which  is  in 
his  wife,  may  recover  the  face  value  of  the 
policy,  upon  destruction  of  the  property,  in 
case  such  value  does  not  exceed  the  loss. 


(March  11,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fond  du  Lac 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  an  amount  alleged  to  be 
due  on  a  policy  of  fire  insurance.    Affirmed. 


Statement  by  Kerwin,  J.: 

This  action  was  brought  to  recover  up- 
on an  insurance  policy.  The  case  was  tried 
upon  an  agreed  statement  of  facts,  which 
is  substantially  as  follows:  That  for  sev- 
eral years  prior  to  May  17,  1911,  John 
Kludt,  plaintiff's  intestate,  was  a  resident 
of  the  town  of  Scott,  Sheboygan  county, 
Wisconsin.  That  the  defendant  is  a  mu- 
tual fire  insurance  company  belonging  to 
'  the  class  known  as  "town  mutual  insurance 
companies,"  and  was  duly  organized  as 
such  and  engaged  in  the  business  of  fire 
insurance  within  the  town  of  Scott.  That 
said  John  Kludt,  at  the  time  of  the  making 
of  the  purported  contract  of  insurance  in 
question  and  up  to  the  time  of  the  fire, 
resided  with  his  wife  and  family  upon  cer- 
tain real  estate  situated  in  the  town  of 
Scott,  Sheboygan  county,  Wisconsin,  being 
in  section  29,  township  13  N.,  range  No. 
20  £.,  containing  80  acres.  That  there  was 
located  on  the  property  a  frame  dwelling 
house  owned  by  Fredericke  Kludt,  then  wife 
of  John  Kludt.  That  said  dwelling  house 
was  occupied  by  John  Kludt  as  and  for 
a  dwelling  house,  such  occupation  being  by 
and  with  the  consent  of  his  then  wife,  Fred- 
ericke,  and   that  said  John  Kludt   at  all 


Husband  without  insurable  interest  unless 
he  has  beneficial  interest. 

As  stated  in  the  earlier  note  a  husband 
is  without  an  insurable  interest  in  his  wife's 
property  unless  he  has  some  pecuniary  or 
beneficial  interest  therein,  or  would  suffer 
some  disadvantage  from  its  loss. 

Thus,  in  Bassctt  v.  Farmers'  &  M.  Ins. 
Co.  85  Neb.  85,  122  N.  W.  703,  19  Ann.  Cas. 
252,  it  was  held  that  a  husband  had  no  in- 
surable interest  in  realty  which  he  pur- 
chased and  directed  to  be  conveyed  to  his 
wife  by  warranty  deed,  and  which  was  not 
a  homestead,  since  a  married  woman  in 
Nebraska  may  dispose  of  her  real  estate 
by  her  sole  deed  without  her  husband's  con- 
sent, and  during  her  lifetime  her  husband 
has  no  right  to  its  possession  or  control, 
or  to  the  rent  and  profits  thereof,  and  this 
was  held  true  altliough  the  husband  was  en- 
joying the  possession  of  the  house  free  of 
rent.  The  court  said:  **Jn  jurisdictions 
where  the  lawmaking  power  has  completely 
emancipated  a  married  woman's  property 
from  tne  control  of  her  husband,  the  pos- 
sibility that  he  will  receive  a  benefit  from 
the  real  estate  of  which  she  may  die  seised 
is  not  considered  an  insurable  interest  dur- 
ing her  lifetime.  Clark  v.  Dwelliiijj-House 
Ins.  Co.  81  Me.  373,  17  Atl.  303;  Traders' 
Ins.  Co.  V.  Newman,  120  Ind.  654,  22  N.  E. 
428;  Planters'  Mut.  Ins.  Co.  v.  Loyd,  71 
Ark.  292,  75  S.  W.  725.  Plaintiff  arp:ues 
that,  if  the  holder  of  the  property  insured 
will  suffer  a  loss  by  its  destruction,  he  has 
an  insurable  interest  therein.  An  oxamina- 
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tion  of  the  cases  cited  upon  that  point  will 
disclose  that  the  assured  in  each  instance 
had  some  substantial  interest  in  the  sub- 
ject insured,  an  interest  that  would  be 
recognized  and  protected  by  the  courts.  If 
plaintiff  were  enjoying  the  possession  of  a 
house  rent  free,  without  any  contract  with 
the  owner,  and  under  such  circumstances 
that  the  latter  might  dispossess  the  former 
any  time,  it  would  hardly  be  contended  that 
he  had  an  insurable  interest  in  the  dwell- 
ing. So  far  as  the  proof  goes,  plaintiff  holds 
possession  of  the  farm  by  sufferance  of  his 
wife,  and  not  by  force  of  any  lawful  or 
equitable  right.  Counsel  argue  that  Mrs. 
Bassett  has  only  a  drv,  naked,  legal  title  to 
the  farm,  and  that  tne  beneficial  one  is  in 
plaintiff,  but  the  difficulty  is  that  the  proof 
does  not  sustain  that  assumption." 

And  in  Oatman  v.  Bankers'  &  M.  Mut. 
&  Pvelief  Asso.  —  Or.  — ,  133  Pac.  1183,  it 
was  held  that  a  husband  had  no  insurable 
interest  in  real  estate  which  was  deeded 
to  his  wife,  although  he  paid  the  considera- 
tion; the  court  remarking  that  a  person 
has  an  insurable  interest  in  property  only 
when  the  conditions  are  such  that  he  will 
lose  in  case  the  property  should  be  de- 
stroyed. 

In  Loyd  v.  Planters*  Mut.  Ins.  Asso.  80 
Ark.  486,  97  S.  W.  658,  it  was  held  that  a 
husband  has  no  insurable  interest  in  his 
wife's  realty  by  reason  of  his  becoming 
surety  on  a  bond  given  for  its  purchase  price, 
where  the  bond  was  not  payable  when  the 
policy  was  issued,  and  he  never  paid  any- 
thing by  reason  of  his  suretyship. 
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times  was  in  possession  and  enjoyment  of 
the  insured  property  in  question  located  in 
such  dwelling  house;  and  the  possession 
and  enjoyment  was  at  all  times  by  and  with 
the  consent  of  the  owner,  Fredcricke  Kludt. 
That  at  all  times  from  November  30,  1907, 
until  after  the  fire,  May  17,  1911,  the  real 
estate  in  question  and  other  property  was 
the  sole  property  of  the  then  wife  of  John 
Kludt,  and  that  John  Kludt,  otherwise 
than  as  stated,  had  no  legal,  enforceable 
right,  title,  or  interest  in  the  property,  or 
to  the  use  of  the  same,  against  his  wife. 
That  no  oral  or  written  agreement  exist- 
ed between  John  Kludt  and  his  wife  re- 
garding the  character  or  extent  of  said  use, 
and  he  occupied  the  same  merely  as  her 
husband,  rent  free,  by  her  acquiescence. 
That  John  Kludt  owned  no  property,  and 
with  the  consent  of  his  wife  was  in  pos- 
session, use,  and  enjoyment  of  said  real  es- 
tate, and  conducted  thereon  the  business 
of  farming,  and  was  permitted  to  exercise 
the  entire  management  and  control  over  the 
property,  and  that  all  the  proceeds  of  said 
farm  were  consumed  for  operating  expenses, 
improvements,  and  for  the  support  of  him- 
self, wife,  and  family.  That  prior  to 
November  30,  1907,  John  Kludt  was  named 


as  joint  owner  with  his  wife  in  a  deed  of 
said  farm,  he  having  furnished  about  $250 
of  the  original  purchase  price  of  $2,450, 
and  on  the  last-named  date,  through 
a  third  party,  sold,  released,  and  conveyed 
to  his  wife,  who  has  since  owned  the  same, 
all  his  right  and  title  to  all  of  said  prop- 
erty, real  and  personal,  and  at  the  time  of 
said  transfer  he  was  a  member  of  and  pol- 
icy holder  in  defendant  company.  Tliat  one 
of  the  by-laws  of  said  company  is  to  the 
effect  that  a  member  selling  or  exchanging 
his  property  insured  dissolves  his  connec- 
tion with  the  company  and  loses  all  his 
rights  in  the  company.  That  defendant 
had  no  knowledge  of  the  transfer,  above 
mentioned,  until  after  the  fire,  and  did  not 
know  that  Fredericke  Kludt  was  the  own- 
er of  the  property  insured.  That  on  the 
30th  day  of  June,  1908,  the  defendant, 
for  consideration,  duly  executed  and  de- 
livered its  policy  of  insurance,  bearing  num- 
ber 5573,  whereby  it  insured  John  Kludt 
for  the  term  of  five  years  again^^t  all  loss 
or  damage  by  fire,  except  for  certain  causes 
excepted,  to  the  amount  of  $935,  being 
$700  on  the  dwelling  house  and  the  balance 
on  personal  property.  That  policy  No. 
5573  was  a  new  policy,  issued  at  the  ex- 


Insurable  interest  of  husband  where  he  has 
beneficial  interest. 

Where  a  husband  has  a  freehold  estate 
and  the  right  to  control  his  wife's  general 
etitate,  he  has  an  insurable  interest  therein. 
Gleason  v.  Prudential  F.  Ins.  Co.  —  Tenn. 
— ,  161  S.  W.  1030. 

And  on  the  third  appeal  of  Planters'  Ins. 
Co.  y.  Loyd,  the  earlier  reports  of  which 
are  set  out  in  the  note  in  66  L.R.A.  658,  to 
which  this  is  supplementary,  it  was  said 
that  an  estate  by  the  curtesy  initiate  gives 
the  husband  an  insurable  interest  in  the 
property  in  which  he  has  such  estate,  but 
it  was  held  that  the  Constitution  of  1874 
abolished  estates  of  this  character.  Loyd 
y.  Planters'  Mut.  Ins.  Asso.  supra. 

And  there  is  a  dictum  in  Bacot  v.  Phoenix 
Ins.  Co.  96  Miss.  223,  25  L.R.A.(N.S.)  1226, 
Ann.  Cas.  1912  B,  262,  that  a  husband  has 
an  insurable  interest  in  a  homestead  the 
title  of  which  is  in  his  wife. 

In  Fox  y.  Queen  Ins.  Co.  124  Oa.  948,  53 
S.  E.  271,  the  question  at  issue  was  the 
validity  of  a  policy  taken  out  by  a  father 
on  property  oi  his  children.  The  court  in 
the  course  of  its  discussion,  however,  quoted 
§  2090  of  the  Civil  Code,  providing:  "To 
sustain  any  contract  of  insurance,  it  must 
appear  that  the  assured  lias  some  interest 
in  the  property  or  event  insured,  and  such 
as  he  represented  himself  to  have.  .  .  . 
So,  a  husband  or  parent  may  insure  the 
separate  property  of  his  wife  or  child,  the 
recovery  being  held  by  him  in  trust  for 
them,"  and  said:  "The  intent  of  this  sec- 
tion is  to  make  the  husband  or  parent  a- 
45  L.R.A.(N.S.) 


trustee  for  the  purpose  of  insuring  the  prop- 
erty of  his  wile  or  child.  ...  He  can 
make  a  contract  of  insurance  in  their  be- 
half, but  when  made  it  must  be  in  his  repre- 
sentative capacity." 

In  Lenagh  v.  Commercial  Union  Assur. 
Co.  77  Neb.  649,  110  N.  W.  740,  where  a 
policy  was  issued  in  a  tradename  adopted 
by  a  husband  and  wife,  covering  personal 
property  which  was  used  in  their  dwelling, 
some  of  which  had  been  purchased  with 
money  of  the  husband  and  some  with  that  of 
the  wife,  it  was  held  that  they  both  sepa- 
rately and  jointly  had  an  insurable  inter- 
est in  the  whole  property.  The  court  said: 
"To  our  minds  the  assertion  that  husband 
and  wife  have  not  each  and  both  separately 
and  jointly  a  pecuniary  and  insurable  in- 
terest in  all  such  articles,  regardless  of 
whose  money  paid  for  them,  and  from  what 
sources  or  by  what  means  they  were  ob- 
tained, as  are  necessary  or  convenient  and 
actually  in  use  in  the  maintenance  of  the 
domestic  relation,  is  palpably  absurd.  It 
can  only  be  at  or  after  the  dissolution  of 
the  family,  or  when  an  attempt  has  been 
made  to  transfer  or  encumber  tne  property, 
or  some  of  it,  that  the  question  of  separate 
ownership  or  right  of  possession  can  have 
any  practical  significance.  The  family  is  a 
unit,  and  those  articles  of  personalty  which 
it  possesses,  and  which  are  necessary  or 
convenient  for  the  maintenance  of  the  do- 
mestic relation,  are  in  a  very  real,  though 
perhaps  not  in  an  absolute,  sense  the  prop- 
erty of  the  institution  so  long  as  the  latter 
continues  to  exist,"  J.  T.  W. 
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piration  of  a  policy  of  like  character  issued 
by  defendant  to  John  Kludt  at  some  time 
prior  to  the  SOtli  day  of  November,  1007, 
and  when  John  Kludt  was  joint  owner  with 
his  wife  of  the  projwrty.  That  at  the  time 
of  taking  out  the  policy  No.  5573  the  de- 
fendant did  not  know  of  the  change  in 
ownersliip  of  the  property  insured,  and  that 
John  Kludt  did  not  state  who  was  the  own- 
er, nor  was  he  asked,  and  the  company's 
agent  made  no  inquiry  as  to  ownership, 
but  relied  upon  the  ownership  being  un- 
changed. That  on  Afay  17,  1911,  tlie  prop- 
erty was  destroyed  by  fire,  which  fire  did 
not  happen  tlirough  any  of  the  causes  ex- 
cepted in  the  j)olicy.  1  iiat  the  cause  of  the 
fire  is  unknown,  but  said  John  Kludt  died 
by  his  own  iiand  at  the  time  of  the  fire. 
That  the  value  of  the  property  destroyed 
was  equal  to  or  in  excess  of  the  sums  men- 
tioned in  the  policy.  That  due  notice  was 
given  of  the  fire  and  loss  in  accordance  with 
the  rules  of  the  policy.  That  payment  of 
said  loss  was  refused,  solely  upon  the 
ground  tliat  John  Kludt  was  not  the  owner, 
and  because  such  fact  was  concealed  from 
the  company  until  after  the  loss  occurred. 
That  the  defendant  promptly  tendered  the 
return  of  all  sums  received  under  the  ap- 
plication and  policy  No.  5573,  and  kept 
said  tender  good.  That,  except  as  stated, 
John  Kludt  performed  all  conditions  un- 
der the  policy  by  him  to  be  performed. 
That  on  May*  17,*  1911,  John  Kludt  died 
intestate,  and  letters  of  administration 
were  granted  to  plaintiflT,  who  qualified  as 
administratrix.  A  copy  of  the  policy  is  an- 
nexed to  and  made  a  part  of  the  stipula- 
tion. The  following  is  paragraph  13  there- 
of: **13.  Anv  member  mav  leave  the  com- 
pany  but  must  pay  all  his  dues  first,  and 
beside  notify  the  secretary.  Whoever  sells 
or  exchanges  his  property,  leaves  the  com- 
pany by  this  act  and  hses  all  rights,  the 
same  as  those  who  are  expelled  by  the  di- 
rectors. If  wished,  the  policy  may  he  trans- 
ferred to  the  successor."  Also  a  copy  of 
the  application  for  policy  No.  5573  is  at- 
tached to  and  made  a  part  of  the  stipula- 
tion. The  truth  of  the  facts  and  correctness 
of  both  Exhibits  A  and  B  are  admitted. 

The  court  below  made  tlic  stipulation 
a  part  of  the  findings,  and  also  found  that 
the  plaintiff's  intestate  did  not  misstate 
or  fraudulentlv  conceal  anv  facts  material 
to  the  risk  upon  the  issuance  of  the  policy, 
and  concluded  that  the  plaintilT  recover 
the  value  of  the  property  described,  as  spec 
ified  in  the  stipulation,  to  the  full  amount, 
with  costs. 

Judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 
45  L..R.A.(N.S.) 


Messrs.  £cke  &  Hughes,  for  appellant: 

The  husband  has  no  insurable  interest  in 
his  wife's  property. 

2  Joyce,  Ins.  §  1049;  German-American 
Ins.  Co.  V.  Paul,  2  Ind.  Terr.  625,  53  S.  W. 
442;  Bassett  v.  Farmers'  &  M.  Ins.  Co.  S5 
Neb.  86,  122  N.  W.  703,  19  Ann.  Cas.  252; 
Clark  V.  Dwell ing-House  Ins.  Co.  81  Me. 
373,  17  Atl.  303;  Planters'  Mut.  Ins.  Co.  v. 
Loyd,  71  Ark.  292,  75  S.  W.  725;  Traders' 
Ins.  Co.  V.  Newman,  120  Ind.  554,  22  N.  E. 
428;  Agricultural  Ins.  Co.  v.  Montague,  38 
Mich.  548,  31  Am.  Rep.  326:  Tyree  v.  Vir- 
ginia Ins.  Co.  55  W.  Va.  63,  66  L.K.A.  657, 
104  Am.  St.  Rep.  983,  46  S.  E.  706,  2  Ann. 
Cas.  30;  Trott  v.  Woolrich  Mut.  F.  Ins.  Co. 
83  Me.  3G2,  22  Atl.  245;  Glaze  v.  Three 
Rivers  Farmers*  Mut.  F.  Ins.  Co.  87  Mich. 
349,  49  N.  W.  595;  Fox  v.  Queen  Ins.  Co, 
124  Ga.  948,  63  S.  E.  271 ;  Scott  v.  Dixie 
Ins.  Co.  70  W.  Va.  533,  40  L.R.A.(N.S.)  152. 
74  S.  E.  659;  Pelican  Ins.  Co.  v.  Smith,  92 
Ala.  428,  9  So.  327,  107  Ala.  313,  18  So.  105; 
Eminence  Mut.  Ins.  Co.  v.  Jesse,  1  Met 
(Ky.)  523;  Ostrander,  F.  Ins.  p.  212,  §  61; 
19  Cvc.  598. 

Tlie  judgment,  if  any,  should  have  been 
onlv  for  the  value  of  the  insurable  interest 
of  John  Kludt. 

lU^kman  v.  Fulton  &  M.  Counties  Farm- 
ers' ^lut.  F.  Ins.  Asso.  66  App.  Div.  72,  73 
X.  Y.  Supp.  110;  Niblo  v.  North  American 
F.  Ins.  Co.  1  Sandf.  552;  Berry  v.  American 
Cent.  Ins.  Co.  132  N.  Y.  49,  28  Am.  St.  Rep. 
548,  30  N.  E.  254;  Doyle  v.  American  F. 
Ins.  Co.  181  :Mass.  139,  63  N.  E.  394 1 
Eminence  Mut.  Ins.  Co.  v.  Jesse,  1  Met. 
(Ky.)   623;  19  Cyc.  839,  notes  1,  2. 

Mr.  Frank  W.  Bucklin,  for  respondent: 

PlaintilT's  intestate  had  an  insurable 
interest  in  the  property  insured  and  de- 
stroyed. 

1  Wood,  F.  Ins.  §  281,  p.  645;  Horsh  v. 
Dwell  ing-House  Ins.  Co.  77  Wis.  4,  8  L.R.A. 
806,  45  N.  W.  945;  19  Cyc.  584;  1  Phillips, 
Ins.  67;  Bell  v.  Western  Marine  &  F.  Ins. 
Co.  5  Rob.   (La.)  423,  39  Am.  Dec.  542. 

In  the  absence  of  inquiry,  the  assured  is 
not  bound  to  disclose  facts  as  to  title  or 
interest. 

19  Cyc.  690;  Johannes  v.  Standard  Fire 
Office,  70  Wis.  196,  5  Am.  St.  Rep.  159,  35 
N.  W.  298:  Roloff  v.  Farmers'  Home  Mut. 
Ins.  Co.  130  Wis.  402.  110  N.  W.  261;  Dun- 
bar v.  Phenix  Ins.  Co.  72  Wis.  492,  40  N. 
W.  380;  Vankirk  v.  Citizens'  Ins.  Co.  79 
Wis.  627,  48  N.  W.  798;  Johnson  v.  Scottish 
Union  &  Nat.  Ins.  Co.  93  Wis.  223,  67  N. 
W.  416:  Alkan  v.  New  Hampshire  Ins.  Co. 
on  Wis.  136,  10  N.  W.  91;  19  Cyc.  680; 
German  Ins.  &  Sav.  Inst.  v.  Kline,  44  Neb. 
SO.-),  02  N.  W.  857;  Philadelphia  Tool  Co.  v. 
Ihitish  American  Assur.  Co.  132  Pa.  236, 
19  Am.  St.  Rep.  696,  19  Atl.  77;   Com.  T, 
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Hide  &  Leather  Ins.  Co.  112  Mass.  133,  17 
Am.  Rep.  72;  Castner  v.  Fanners*  Mut.  F. 
Ins.  Co.  46  Mich.  15,-8  N.  W.  554;  O'Brien 
▼.  Ohio  Ins.  Co.  52  Mich.  131,  17  N.  W.  720. 

In  case  of  total  loss,  the  insured  is  en- 
titled to  recover  the  fair  cash  value  of  the 
property  at  the  tinne  and  place  of  the  loss. 

Seyk"v.  Millers*  Nat.  Ins.  Co.  74  Wis. 
67,  3  L.R.A.  523,  41  N.  W.  443;  Farmers* 
Mut.  Ins.  Co.  V.  Cole,  4  Neb.  (Unof.)  130, 
93  N.  W.  730;  19  Cyc.  835;  St.  Clara  Fe- 
male  Academy  v.  Northwestern  Nat,  Ins. 
Co.  98  Wis.  257,  67  Am.  St.  Rep.  805,  73 
N.  W.  767;  Siemers  v.  Meeme  Mut.  Home 
Protection  Ins.  Co.  143  Wis.  114,  139  Am. 
St.  Rep.  1083,  126  N.  W.  669;  Reynolds  v. 
Iowa  &  N.  Ins.  Co.  80  Iowa,  563,  46  N.  W. 
659;  Andes  Ins.  Co.  v.  Fish,  71  111.  620; 
Grant  v.  Elliot  &  R.  Mut.  F.  Ins.  Co.  76 
Me.  514;  Boston  &  S.  Ice  Co.  v.  Royal  Ins. 
Co.  12  Allen,  381,  90  Am.  Dec.  151;  Mor- 
risson  v,  Tennessee  M.  &  F.  Ins.  Co.  18 
Mo.  262,  59  Am.  Dec.  299;  Convis  v.  Cit- 
izens* Mut.  F.  Ins.  Co.  127  Mich.  616,  86 
N.  W.  994;  Borden  v.  Hingham  Mut.  F. 
Ins.  Co.  18  Pick.  523,  29  Am.  Dec,  614; 
Post  Printing  &  Pub.  Co.  v.  Insurance  Co. 
189  Pa.  300,  44  L,R,A.  272,  42  Atl.  192; 
Sun  Ins,  Office  v.  Beneke,  —  Tex.  Civ.  App. 
— ,  63  S.  W.  98. 

Kerwin,  J.,  delivered  the  opinion  of  the 
court : 

The  main  question  on  this  appeal  is 
whether  John  Kludt,  the  plaintiff's  intes- 
tate, had  an  insurable  interest  in  the  prop- 
erty covered  by  the  policy  in  suit.  A 
very  able  argument  is  made  by  counsel  for 
appellant  to  the  effect  that  he  had  not,  and 
many  cases  from  other  jurisdictions  are 
cited  in  support  of  the  contention.  The 
following  authorities  are  cited  by  counsel 
for  appellant,  and,  in  a  measure  at  least, 
support  their  contention:  German  Ameri- 
can Ins.  Co.  V.  Paul,  2  Ind.  Terr.  625,  53 
S.  W.  442;  Bassctt  v.  Farmers'  &  M.  Ins. 
Co.  85  Neb.  85,  122  N.  W.  703,  19  Ann.  Cas. 
252;  Clark  v.  Dwell ing-House  Ins.  Co.  81 
Me.  373,  17  Atl.  303;  Planters*  Mut.  Ins. 
Co.  V.  Loyd,  71  Ark.  292,  75  S.  W.  725; 
Traders'  Ins  Co.  v.  Newman,  120  Ind.  554, 
22  N.  E.  428 ;  Agricultural  Ins.  Co.  v.  Mon- 
tague, 38  Mich.  548,  31  Am.  Rep.  326: 
Tyree  v.  Virginia  Ins.  Co.  55  W.  Va.  63, 
66  L.R.A.  657,  104  Am.  St,  Rep,  983,  46 
S.  E.  706,  2  Ann.  Cas.  30;  Trott  v.  Wool- 
wich Mut.  F.  Ins.  Co.  83  Me.  362,  22  Atl. 
245;  Glaze  v.  Three  Rivers  Farmers*  Mut. 
Ins.  Co.  87  Mich.  349,  49  N.  W.  595;  Fox  v. 
Queen  Ins.  Co.  124  Ga.  948,  53  S.  E.  271; 
Scott  V.  Dixie  Ins.  Co.  70  W.  Va.  633,  40 
L.R.A.  (N.S.)  152,  74  S.  E.  659;  Pelican 
Ins.  Co.  V.  Smith,  92  Ala.  428,  9  So.  327; 
Eminence  Mut.  Ins.  Co.  v.  Jesse,  1  Met. 
45  L.R.A. (N.S.) 


(Ky.)  523;  Ostrander,  F.  Ins.  2d  cd.  p. 
212,  §  61;  2  Joyce,  Ins.  §  1040;  19  Cyc. 
598,  note  11,  and  cases. 

The  foregoing  cases  turn  mainly  upon 
the  ground  that  in  states  where  the  laws 
relating  to  married  women  give  them  the 
absolute  ownership  in  their  separate  prop- 
erty, and  the  possession,  control,  and  man- 
agement of  it,  the  husband  has  no  insur- 
able interest  in  his  wife's  property  solely 
by  virtue  of  the  marital  relation.  But  it 
has  been  held  that  in  states  where  the  law 
gives  the  husband  an  interest  or  present 
right  of  enjoyment  in  the  wife's  property 
during  her  life  he  has  an  insurable  interest. 
Warren  v.  Springfield  F,  &  M.  Ins.  Co.  13 
Tex  Civ.  App.  466,  35  S.  W.  810;  Georgia 
H.  Ins,  Co.  V.  Brady,  —  Tex.  Civ.  App.  — , 
41  S.  W.  513;  Continental  F.  Ins.  Asso. 
V.  Wingfleld,  32  Tex.  Civ.  App.  194,  73  S. 
W.  847;  Doyle  v.  American  F.  Ins.  Co.  181 
Mass.  139,  03  X.  E.  394;  Harris  v.  York 
Mut.  Ins.  Co.  50  Pa.  341 ;  Trade  Ins.  Co.  v. 
Barracliff,  45  N.  J.  L.  543,  46  Am.  Rep. 
792;  Mutual  F.  Ins.  Co.  v.  Deale,  18  Md. 
26,  79  Am.  Dec.  073;  Franklin  M.  &  F.  Ins. 
Co.  V.  Drake,  2  B.  Mon.  50;  Leathers  v. 
Farmers'  Mut.  F.  Ins.  Co.  24  N.  H.  259; 
Webster  v.  Dwelling-TIouse  Ins.  Co.  53 
Ohio  St.  558,  30  L.R.A.  719,  53  Am,  St. 
Rep.  658,  42  X.  E.  546. 

There  are  also  cases  holding  that,  w)iere 
the  husband  was  the  equitable  owner  and 
the  wife  a  nominal  holder  of  the  title,  or 
where  the  husband  insured  as  the  agent  of 
the  wife,  the  policies  were  valid.  In  view 
of  the  condition  of  the  authorities  else- 
where, were  the  question  new  here,  we 
should  regard  it  troublesome.  The  case  at 
bar,  however,  seems  to  be  ruled  by  llorsch 
V.  Dwel ling-House  Ins.  Co.  77  Wis.  4,  8 
L.R.A.  806,  45  N.  W.  945.  In  that  case 
the  contention  was  that  the  plaintiff  had 
no  insurable  interest  in  the  property.  The 
facts  were  quite  similar  in  that  case  to 
the  facts  in  the  case  at  bar,  except  that 
in  the  former  the  husband  boui^nt  the  pro])- 
erty,  paid  for  it  with  his  own  money,  and 
took  the  title  in  the  name  of  his  wife,  and 
there  was  an  understanding  between  him 
and  his  wife  that  she  would  deed  the  prop- 
erty to  him  at  his  request;  also  that  tlu- 
personal  property  on  the  farm  belonged  to 
the  husband,  and  the  agent  was  informed, 
when  he  issued  the  policy  in  the  Horsfli 
Case,  that  the  title  to  the  land  was  in  the 
wife. 

It  is  strenuously  insisted  by  counsel  for 
appellant  that,  because  of  the  difference  in 
facts  above  indicated,  the  Horsch  Case  is 
distinguishable  from  the  instant  case.  It 
U  true  that  in  the  Horsch  Case  the  husband 
had  an  equitable  interest  which  the  parti^^ 
might   recognize   by   virtue  of  payment   or 
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purchase  price  of  the  land  and  the  under- 
standing that  his  wife  would  deed  to  him 
on  request.  But  the  opinion  does  not  seem 
to  rest  solely  upon  this  ground.  At  page 
6,  the  court  said:  "The  actual  possession 
and  beneficial  use  of  the  farm  were  in  the 
plaintiff,  with  the  full  consent  of  the  wife, 
at  the  time  the  policy  was  issued  as  well 
a9  at  the  time  of  the  loss.  Tliere  can  be 
no  doubt,  therefore,  that  the  plaintiff  had  a 
pecuniary  and  valuable  interest  in  the  prop- 
erty insured  and  destroyed,  and  therefore 
an  insurable  interest.  The  possession  and 
use  of  the  house  and  barns  was  of  the  ut- 
most importance  to  him  in  providing  a 
support  for  himself  and  family,  and  their 
destruction  was  substantially  as  disastrous 
to  him  in  his  endeavors  to  support  himself 
and  family  as  though  he  had  the  actual 
title.  He  had,  in  fact,  the  possession  and 
the  entire  beneficial  use  of  which  he  was 
deprived  by  their  destruction.  The  actual 
possession  and  use  of  property  is  a  valu- 
able right,  and  it  is  especially  valuable 
when  held  with  the  permission  of  the  real 
owner." 

The  facts  upon  which  the  above  doctrine 
rests  are  present  in  the  instant  case,  as 
will  be  seen  from  an  examination  of  the 
stipulated  facts  set  out  in  the  statement 
of  the  case.  The  Horsch  Case  was  decided 
in  1890,  and,  so  far  as  the  writer  is  in- 
formed, the  doctrine  there  enunciated  has 
never  been  questioned  by  this  court. 

Wood,  in  his  work  on  Insurance,  says: 
"It  is  not  necessary  that  the  assured  should 
have  either  a  legal  or  equitable  interest. 
or,  indeed,  any  property  interest,  in  the 
subject-matter  insured.  It  is  enough  if  he 
holds  such  a  relation  to  the  property  that 
its  destruction  by  the  peril  insured  against 
involves  pecuniary  loss  to  him  or  to  those 
for  whom  he  acts."  1  Wood  P.  Ins.  2d  ed. 
§  281,  p.  645. 

The  facts  in  the  instant  case  bring  it 
within  the  doctrine  as  laid  down  in  the 
Hoisch  Case.  See  also  May,  Ins.  §§  76,  77; 
1  Phillips,  Ins.  67;  Danvers  Mut.  F.  Ins. 
Co.  V.  Schertz,  95  111.  App.  656;  Redfield 
V.  Holland  Purchase  Ins.  Go.  56  N.  Y.  354, 
16  Am.  Rep,  424. 

Point  is  made  by  counsel  for  appellant 
that  in  the  Horsch  Case  the  insured  owned 
the  personal  property,  and  that  the  in- 
surance company  knew  all  the  facts,  and 
was  not  a  mutual  company.  The  facts  that 
Horsch  owned  the  personal  property  would 
not  give  him  an  insurable  interest  in  the 
real  estate.  Nor  can  the  fact  that  the  ap- 
pellant in  the  ihstant  case  did  not  know 
the  condition  of  the  title  alter  the  situa- 
tion of  the  parties  as  to  liability. 

There  was  no  fraud  on  the  part  of  the 
plaintiff's  intestate.  He  made  no  false  rep- 
io  L.B,A.(N.S.) 


resentations.  If  the  defendant  desired  to 
j  insure  only  one  who  w&s  the  sole  and  un- 
j  conditional  owner,  it  should  have  so  pro- 
vided in  the  contract  of  insurance.  Ap- 
pellant made  no  inquiry  respecting  title, 
and  no  representation  as  to  title  was  made; 
therefore  the  finding  of  the  court  below 
that  the  plaintiff's  intestate  did  not  mis- 
state or  fraudulently  conceal  any  fact  ma- 
terial to  the  risk  upon  the  issuance  of  the 
policy  was  correct.  Campbell  v.  American 
F.  Ins.  Co.  73  Wis.  100,  40  N.  W.  661 ;  Dim- 
bar  V.  Phenix  Ins.  Co.  72  Wis.  492,  40  N. 
W.  386;  19  Cyc.  690;  Johannes  v.  Standard 
Fire  Office,  70  Wis.  196,  5  Am.  St.  Rep. 
169,  35  N.  W.  298;  Roloff  v.  Farmers* 
Home  Mut.  Ins.  Co.  130  Wis.  402,  110  N. 
W.  261;  Vankirk  v.  Citizens'  Ins.  Co.  79 
Wis.  627,  48  N.  W.  798. 

The  fact  that  the  appellant  is  a  mntaal 
company  and  limited  by  paragraph  13  of 
its  constitution,  set  out  in  the  statement 
of  facts,  cannot  save  it  from  liability  in 
the  instant  case.  It  provides  that  whoever 
sells  or  exchanges  his  property  leaves  the 
company  by  such  act,  and  loses  all  rights, 
etc.  This  paragraph  provides  for  a  for- 
feiture, and  must  be  strictly  construed 
against  appellant.  Redman  v.  Hartford  F. 
Ins.  Co.  47  Wis.  89,  32  Am.  Rep.  751,  1 
N.  W.  393;  Siemers  v.  Meeme  Mut.  Home 
Protection  Ins.  Co.  143  Wis.  114,  139  Am. 
St.  Rep.  1083,  126  N.  W.  669;  Joliffe  v. 
Madison  Mut  Ins.  Co.  39  Wis.  Ill,  20 
Am.  Rep.  35;  Wakefield  v.  Orient  Ins.  Co. 
50  Wis.  532,  7  N.  W.  647;  Dolliver  v.  St. 
Joseph's  F.  &  M.  Ins.  Co.  128  Mass.  315, 
35  Am.  Rep.  378;  Wolf  v.  Theresa  Village 
Mut  F.  Ins.  Co.  115  Wis.  402,  91  N.  W. 
1014. 

The  issuance  and  acceptance  of  the  pol- 
icy in  question  does  not  conflict  with,  but, 
on  the  contrary,  is  consistent  with,  the 
terms  of  paragraph  13  of  appellant's  con- 
stitution. 

It  is  also  insisted  by  appellant  that, 
even  if  the  plaintiff  recovers  in  this  case, 
the  damages  should  be  limited  to  the  value 
of  the  insurable  interest  of  John  Kludt 
which  would  be  only  a  nominal  sum,  and 
Beekman  v.  Fulton  &  M.  Counties  Farmers' 
Mut.  Ins.  Asso,  66  App.  Div.  72,  73  N.  Y. 
Supp.  110,  is  relied  upon.  In  that  case 
Mosher,  the  insured,  had  a  life  estate,  and 
insured  the  property  in  his  own  name.  At 
page  75  of  66  App.  Div.  the  court  said: 
"There  is  nothing  in  the  transaction  indi- 
cating that  Mosher  intended  to  insure  for 
himself  and  the  remainderman;  and  hence 
the  rule  that  would  fix  the  amount  of  his 
recovery  in  such  a  case  cannot  apply  to 
this." 

In  the  instant  case,  however,  the  de- 
ceased had  an  insurable  interest,  and  the 
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•contract  of  insurance  insured  the  property, 
not  his  interest.  There  is  nothing  in  the 
policy  or  circumstances  of  the  case  to  in- 
dicate that  the  deceased  insured  his  interest 
merely.  The  loss  was  total,  and  the  value 
of  the  property  insured  was  in  excess  of 
the  amount  for  which  the  property  was 
insured.  The  damages  recoverable,  there- 
fore, are  the  sum  for  which  the  property 
was  insured.  19  Oyc.  839 ;  Horsch  v.  Dwell- 
ing House  Ins.  Co.  77  Wis.  4,  8  L.R.A.  806, 
45  N.  W.  945;  St.  Olara  Female  Academy 
▼.  Northwestern  Nat.  Ins.  Co.  98  Wis.  257, 
67  Am.  St.  Rep.  805,  73  N.  W.  767;  Siemers 
V.  Meeroe  Mut.  Home  Protection  Ins.  Co. 
143  Wis.  114,  139  Am.  St.  Rep.  1083,  126 
N.  W.  669;  Jbhnston  v.  Charles  Abresch 
Co.  123  Wis.  130,  68  L.R.A.  034,  107  Am. 
St.  Rep.  995,  101  N.  W.  395;  Andes  Ins. 
Co.  v.  Fish,  71  IlL  620. 

It  seems  to  be  well  settled  that,  in  the 
absence  of  fraud  or  mistake,  where  the 
insured  had  an  insurable  interest  at  the 
time  the  policy  is  issued,  and  there  is 
no  limitation  in  the  policy,  and  the  insur- 
able interest  continues  to  the  time  of  loss, 
the  whole  amount  of  the  damage  done  to 
the  property,  not  exceeding  the  amount  for 
which  it  is  insured,  may  be  recovered.  It 
-follows  that  the  judgment  must  be  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OP 
APPEAIiS,  EIGHTH  CIRCUIT. 

PLATTE   VALLEY   CATTLE   COMPANY, 

Plff.  in  Err., 

V. 

BOSSERMAN-GATES  LIVE  STOCK  & 
LOAN  COMPANY. 

(—  C.  C.  A.  — ,  202  Fed.  692.) 

Appeal  —  rejection  of  evidence. 

1.  In  the  Federal  courts  an  assignment  as 
error  of  a  rejection  of  an  offer  to  prove  cer- 

Headnotes  by  Sanbobn,  Circuit  Judge. 


tain  facts  without  propounding  any  ques- 
tions to  a  witness  properly  raises  the  issue 
of  the  admissibility  of  competent  proof  of 
those  facts  which  will  be  determined  by  the 
appellate  courts  on  its  merits  and  on  the 
presumption  that  the  offer  was  made  in 
good  faith. 

Chattel  mortgage  —  sale  —  Intermediate 
liens. 

2.  A  sale  by  a  mortgagor  of  chattels,  in 
whom  is  the  legal  title,  with  the  consent  of 
the  first  mortgagee,  without  notice  to  in- 
termediate lien  holders,  does  not  foreclose 
their  liens,  although  the  sale  is  made  for  the 
full  value  of  the  property,  and  the  proceeds 
are  applied  to  the  payment  of  the  debt  se- 
cured by  the  first  mortgage. 

Subrogation  -*  satisfaction  of  first  lien. 

3.  A  third  person,  not  a  volunteer,  who 
pays  and  procures  a  release  of  a  first  lien 
upon  property  under  an  agreement  with  the 
owner  that,  as  purchaser  or  first  lienor,  he 
shall  have  the  pecuniary  benefit  of  such  pay- 
ment, becomes  subrogated  in  equity,  as 
against  an  inferior  lienor  whose  burden 
is  not  increased  by  such  subrogation,  to  the 
rights  held  by  the  first  lienor  before  the 
payment  was  made. 

Action  —  fomi  —  law  or  equity. 

4.  In  the  Federal  courts  the  general  rule 
is  that  the  difl'erence  between  causes  of  ac- 
tion at  law  and  in  equity  is  sedulously  pre- 
served, that  a  legal  cause  of  action  cannot 
be  maintained  in  equity,  nor  can  equitable 
causes  of  action  or  defenses  avail  in  actions 
at  law,  and  this  although  they  are  permis- 
sible in  the  state  courts  of  the  district,  and 
the  distinction  between  the  forms  of  actions 
at  law  and  suits  in  equity  has  been  there 
abolished. 

Evidence  —  right^    of     subrogation  — 
proof. 

5.  One  in  actual  possession  of  personal 
property  holding  the  right  to  that  posses- 
sion and  an  interest  in  the  property  by 
subrogation  to  the  rights  of  a  superior 
lienor  may  prove,  in  an  action  at  law  in 
the  Federal  courts,  in  defense  of  his  pos- 
session and  interest  against  a  claim  of  an 
inferior  lienor,  the  facts  which  establish 
the  subrogation.  * 

(December  16,  1912.) 


JVote.  —  Sale  of  mortgaged  chattels  by, 
or  with  consent  of,  mortgagor,  and 
application  of  proceeds  to  payment  of 
mortgage,  as  a  foreclosure  cutting  off 
intervening  liens. 

This  note  includes  onlv  cases  considering 
-the  effect  of  a  sale  of  the  mortgaged  chat- 
tels where  the  sale  is  not  in  strict  fore- 
closure of  the  mortgage,  nor  in  compliance 
with  statutes  authorizing  sales  in  fore- 
-closure  of  chattel  mortgages. 

While  there  is  some  language  to  be  found 
in  Faeth  v.  Leary,  23  Neb.  267,  36  N.  W. 
513,  supporting  the  theory  that  a  sale  of 
the  mortgaged  chattels  and  the  application 
of  the  proceeds  to  the  senior  mortgage  in- 
45  L.R.A.(N.S.)  72 


debtedness,  by  mutual  agreement  of  the 
mortgagor  and  mortgagee,  will  operate  as 
an  extinguishment  of  the  equitv  of  redemp- 
tion of  the  mortgagor  and  of  all  intervening 
liens,  if  the  property  sold  for  its  fair  value, 
yet  the  decision  itself,  as  will  be  hereafter 
shown,  may  be  sustained  without  the  ap- 
plication of  this  extreme  doctrine.  In  this 
connection  it  may  be  said  that,  aside  from 
Faeth  v.  Leary,  the  Platte  Valley  Cattxe 
Co.  V.  Bosserman-Gates  Live  Stock  & 
Loan  Co.  is  the  only  case  found  passing 
upon  the  effect  of  a  transaction  of  this  kind 
between  the  mortgagor  and  mortgagee  upon 
intervening  liens,  wherein  the  decision  is 
based  upon  the  theory  of  foreclosure  by  a 
transaction  of  this  character.     There  are, 
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ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  judgment  in  plaintiff's 
favor  in  a  replevin  action  brought  to  re- 
cover possession  of  certain  cattle.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Hook,  Cir- 
cuit Judges,  and  McPherson,  District 
Judge. 

Messrs.  George  liines,  Willet  M. 
Spooner,  Fred  C.  £11  Is,  IjouIs  Quarles, 
and  £.  A.  Cook,  for  plaintiff  in  error: 

The  offer  of  proof  was  proper  under  the 
pleadings  in  the  case. 

Roberts  v.  Lewis,  144  U.  S.  653,  36  L.  ed. 
679,  12  Sup.  Ct.  Rep.  781;  Schrandt  v. 
Young,  62  Neb.  254,  86  N.  W.  1085; 
Schjnitt  &  Bro.  Co.  v.  Mahoney,  60  Neb. 
20,  82  N.  W.  99;  Jenkins  v.  Mitchell,  40 
Neb.  664,  69  N.  W.  90;  Davis  v.  Culver, 
58  Neb.  265,  78  N.  W.  504;  Randall  v. 
Oross,  67  Neb.  255,  93  N.  W.  223;  McGin- 
ley  V.  Wirthele,  72  Neb.  602,  101  N.  W. 
244;  Schulenberg  v.  Harriman,  21  WalL  44, 
22  L.  ed.  551;  Pan-American  Amusement 
Co.  v.  Maguire,  73  C.  C.  A.  344,  142  Fed. 
126;  Jewett  Car  Co.  v.  Kirkpatrick  Constr. 


Co.  107  Fed.  622;  Hall  v.  Aitkin,  25  XcU. 
360,  41  N.  W.  192. 

The  sale  by  the  mortgagor  and  mort- 
gagee for  full  value,  the  consideration  be- 
ing paid  to  the  mortgagee,  and  the  balance 
only  to  the  mortgagor,  operated  aa  a  fore- 
closure of  the  mortgage,  and  as  such  \i'as 
a  bar  to  any  right  to  the  possession  of  the 
cattle  by  defendant  in  error  claimed 
through  the  second  mortgage. 

Cool  V.  Roche,  20  Neb.  560,  31  N.  W. 
367;  Grand  Island  Bkg.  Co.  ▼.  Frey,  25 
Neb.  66,  13  Am.  St.  Rep.  478,  40  N.  W. 
599 ;  Faeth  v.  Leary,  23  Neb.  267,  36  N.  W. 
513;  Sharpy  County  State  Bank  v.  Hinkle, 
63  Neb.  108,  73  N.  W.  462;  Madden  v. 
Walker,  7  Kan.  App.  697,  61  Pac-  914; 
Madden  v.  Drummond,  7  Kan.  App.  815. 
63  Pac.  1132;  Locke  v.  Schreck,  54  Neb. 
472,  74  N.  W.  970;  Tahnan  ▼.  Smith,  39 
Barb.  390;  2  Cobbey,  Chat.  Mortg.  §  1045; 
Chaffee  v.  Atlas  Lumber  Co.  43  Neb.  225, 
47  Am.  St.  Rep.  753,  61  N.  W.  637. 

The  verdict  and  judgment  are  erroneous, 
and  not  responsive  to  or  supported  by  the 
pleadings,  and  there  is  a  material  variance 
between  them  and  the  affidavit  for  replevin. 

Hayes  v.  Slobodny,  64  Neb.  611,   74   N. 


however,  several  other  cases  which  support 
the  doctrine  of  Platte  Valley  Cattle  Co. 
v.  BossEBM  an -Gates  Live  Stock  &  Loan 
Co.  in  BO  far  as  that  case  holds  a  junior 
mortgagee  is  entitled  to  the  possession  of 
the  mortgaged  chattels  as  against  a  pur- 
cahser  from  the  mortgagor  selling  with  the 
consent  of  the  senior  mortagee,  or  a  pur- 
chaser from  the  senior  mortgagee  selling 
with  the  consent  of  the  mortgagor.  By  the 
weight  of  authority,  the  rights  of  the  junior 
mortgagee  are  not  determined  by  the  ques- 
tion whether  or  not  a  transaction  of  this 
character  constitutes  a  foreclosure  of  the 
senior  mortgage  which  will  cut  off  the  lien 
of  the  junior  mortgage.  It  may  be  conceded 
that  the  transaction  does  not  have  this  ef- 
fect, and  yet  it  does  not  follow  that  the 
junior  mortgagee  is  entitled  to  maintain 
a  possessory  action  for  the  mortgaged  prop- 
erty against  a  person  holding  under  the 
senior  mortgage.  As  against  the  senior  mort- 
gagee the  junior  mortgagee  is  not  entitled 
to  possession  of  the  mortgaged  property,  and 
a  transaction  of  the  character  referred  to, 
even  though  not  amounting  to  a  foreclosure, 
confers  no  additional  rights  upon  him.  Be- 
fore he  can  entitle  himself  to  the  possession 
of  the  property  as  against  the  purchaser,  in 
a  transaction  of  this  kind,  he  must  tender 
the  amount  of  the  senior  mortgage,  just  as 
he  would  to  the  senior  mortgagee  had  there 
been  no  sale. 

This  is  in  substance  the  holding  of  Faeth 
v.  Leary,  supra,  which  denies  to  the  junior 
mortgagee  tne  right  to  maintain  replevin 
for  the  mortgaged  property  as  against  a  pur- 
chaser from  the  mortgagors  acting  in  the  sale 
in  conjunction  with  the  senior  mortgagee, 
45  L.R.A.(N.S.) 


the  replevin  action  being  a  denial  of  the 
rights  of  the  parties  under  the  senior  mort- 
gage, and  not  in  recognition  thereof,  and 
hence  without  a  tender  of  the  amount  du<> 
I  thereon,  although,  as  stated,  the  conclusion 
is  based  on  the  erroneous  ground  that  the 
sale,  having  been  for  the  full  value  of  the 
property,  which  did  not  exceed  the  senior 
mortgage,  operated  as  an  extinguishment 
of  all  subsequent  liens.  This,  however,  is 
the  substantial  effect  of  the  transaction. 

The  senior  mortgagee,  having  the  right 
to  sell  the  mortgagwi  property,  may  author- 
ize the  mortgagor  to  do  so,  and  apply  the 
proceeds  on  the  mortgage,  and,  as  against 
a  junior  mortgagee,  the  law  makes  such  ap- 
plication and  reduces  the  senior  mortage  by 
an  amount  equal  to  the  value  of  the  prop- 
erty sold.  This  is  all  the  junior  mortgagee 
is  entitled  to  have  done,  and  all  he  can 
equitably  claim.  If  he  wishes  to  redeem 
the  property,  he  can  do  so  by  paying  the 
first  mortgage  less  the  value  of  tTie  prop- 
erty sold,  it  having  sold  for  less  than  the 
mortgage,  hence  his  interests  are  not  preju- 
diced; neither  has  he  gained  any  advantage 
thereby.  He  is  not  entitled  to  possession 
of  the  property  until  the  first  mort<»age  is 
paid  or  redeemed  from.  Madden  v.  Walker, 
7  Kan.  App.  697,  61  Pac.  914. 

And  where  the  mortgagee  instructed  the 
mortgagor  to  sell  the  mortgaged  property 
and  apply  the  proceeds  on  the  mortgage, 
the  former  was  the  asrent  of  the  latter,  and 
the  purchaser  from  him  acquired  the  legal 
title  to  the  property,  and  is  protected  from 
liability  to  a  second  mortgagee,  if  the  pro- 
ceeds of  the  mortgapre  sale  are  not  in  ex- 
cess of  the  mortgage  debt.    The  junior  mort- 
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W.  961;  Mueller  v.  Parcel,  71  Neb.  795,  99 
N.  W.  686. 

Messrs.  W.  T.  Wilcox,  J.  J.  Halligau, 
and  J.  6.  Mothersead,  for  defendant  in 
error: 

To  reserve  any  question  on  the  ruling 
of  tbe  trial  court  in  excluding  the  testi- 
mony of  witness,  there  must  be  a  pertinent 
question  propounded,  and,  upon  objection 
being  made,  a  statement  to  the  court  of 
the  testimony  which  such  witness  would 
give  in  answer  thereto,  and  exception  re- 
served at  the  time  of  the  ruling. 

Kern  v.  Bridwell,  119  Ind.  226,  12  Am. 
St.  Rep.  409,  21  N.  E.  664;  2  Cyc.  687; 
Schilling  v.  Curran,  30  Mont.  370,  76  Pac. 
998;  Sauntman  v.  Maxwell,  154  Ind.  114, 
54  N.  E.  397;  Erickson  v.  Schraill,  62  Neb. 
368,  87  N.  W.  166;  Gardiner  Campbell  Co. 
v.  Iroquois  Iron  Co.  62  C.  C.  A.  374,  127 
Fed.  648;  Chicago  &  I.  Coal  R.  Co.  v.  De- 
Baum,  2  Ind.  App.  281,  28  N.  E.  447 ;  Pike 
v.  Hauptraan,  83  Neb.  172,  119  N.  W.  231; 
Stevens  v.  Newman,  68  111.  App.  549;  Lewis 
v.  Newton,  93  Wis.  406,  67  N.  W.  724; 
Indianapolis  k  M.  Rapid  Transit  Co.  v. 
Hall,  166  Ind.  557,  76  N.  E.  242. 

A  chattel  mortgage  passes  no  legal  title, 
and  the  mortgagor  still  retains  the  same. 

gagce  had  no  title  to  the  property,  and  no 
right  to  the  possession  at  the  time  of  the 
sale.  His  only  right  was  to  pay  off  the 
prior  mortgage,  and  then  subject  the  prop- 
erty to  the  payment  of  his  debt.  Not  hav- 
ing the  legal  title  nor  the  right  to  the 
immediate  possession,  he  cannot  recover  in 
trover.  C.  D.  Chapman  &  Co.  v.  Metcalf, 
165  Ala.  567,  51  So.  745. 

Compare  with  Lovejoy  v.  Merchants' 
State  Bank,  5  N.  D.  623,  67  N.  W.  956, 
holding  that  where  a  senior  mortgagee 
of  chattels  took  possession  with  consent 
of  the  mortgagor,  and  thereafter  sold  the 
property  at  private  sale,  the  sale  con- 
stituted a  conversion  of  the  mortgaged 
property;  but  a  junior  mortgagee,  if  en- 
titled to  maintain  trover  for  the  property 
by  reason  of  such  conversion,  can  recover 
as  his  damages  only  the  difTorcnce  between 
the  value  of  the  property  and  the  amount 
of  the  senior  mortgage  lien,  and  if.  upon 
the  sale,  the  property,  selling  for  its  fair 
value,  does  not  prove  sufficient  entirely 
to  pay  the  senior  mortgage,  the  junior  mort- 
gagee is  not  entitled  to  recover  any  dam- 
ages. 

And  see  on  this  point  LaCrosse  Boot  & 
Shoe  Mfg.  Co.  v.  Mons- Anderson  Co.,  on 
rehearing  14  S.  D.  697,  86  N.  W.  641,  oricri- 
nal  hearing  13  S.  D.  301,  83  N.  W.  331, 
prior  appeal  9  S.  D.  660,  70  N.  W.  877,  sus- 
taining the  right  of  the  junior  mortgagee 
to  recover  damages  as  for  the  conversion  of 
the  mortgaged  property  by  the  senior  mort- 
gagee, provided  the  purchaser  from  the 
mortgagor  had  constructive  notice  of  the 
junior  mortgage,  the  sale  complained  of 
45  L.R.A.(N.S.) 


Musser  v.  King,  40  Neb.  892,  42  Am.  Si. 
Rep.  700,  59  N.  W.  744;  Randall  v.  Per- 
sons, 42  Neb.  607,  60  N.  W.  898;  Camp  t- 
Pollock,  45  Neb.  771,  64  N.  W.  231;  Mur- 
ray V.  Loushman,  47  Neb.  256,  66  N.  W. 
413;  Gould  v.  Armagost,  46  Neb.  897,  6& 
N.  W.  1064;  Robinson  v.  Kilpatrick-Koch 
Dry  Goods  Co.  50  Neb.  795,  70  N.  W.  378 ; 
Omaha  F.  Ins.  Co.  v.  Thompson,  50  Neb. 
580,  70  N.  W.  30;  Drummond  Carriage  Co. 
V.  Mills,  54  Neb.  417,  40  L.R.A.  761,  69 
Am.  St.  Rep.  719,  74  N.  W.  966;  Union 
Stock  Yards  Nat.  Bank  v.  Thurston  Coun- 
ty, 65  Neb.  410,  91  N.  W.  286,  92  N.  W. 
1022. 

As  there  was  no  attempt  to  show  that 
the  so-called  Whelpton  Investment  Com- 
pany's mortgage  was  recorded  in  Deue> 
county,  and  as  it  was  conceded  that  the 
sale  of  the  cattle  by  Brown  to  plaintiff  in 
error  was  made  in  Deuel  county,  there  cau 
be  no  legal  foreclosure. 

Ward  V.  Watson,  24  Neb.  592,  39  N.  W. 
616 ;  Loeb  v.  Milner,  21  Neb.  400,  32  N.  W. 
206;  Buffalo  County  Nat.  Bank  v.  Sharpe,. 
40  Neb.  123,  58  N.  W.  734;  McCormick 
Harvesting  Mach.  Co.  ▼.  Preitauer,  3  Nelx 
(Unof.)   230,  91  N.  W.  499. 

No  objection  can  be  made  to  the  form  of 
the   verdict  in   the  appellate   court,  when 

having  been  made  subsequently  under  an 
arrangement  between  such  purchaser  and  the- 
senior  mortgagee.  In  this  case,  however, 
the  junior  mortgage  was  not  recorded  at 
the  time  of  the  sale,  and  it  was  held  that 
the  junior  mortgagee  could  not  recover  if 
the  property  had  passed  into  the  hands  of 
a  bona  nde  purchaser  or  encumbrancer  with- 
out notice  of  his  mortgage. 

Acceptance  by  the  mortgagee  from  the 
mortgagor  of  a  bill  of  sale  of  the  mortgaged 
property,  in  satisfaction  of  his  mortgage, 
and  in  reliance  upon  the  representation  of 
the  mortgagor  that  the  property  is  other- 
wise free  from  encumbrance,  does  not  con- 
stitute  a  release  of  the  mortgage,  where  the- 
representations  turn  out  to  be  false,  in  that 
there  were  other*  liens  upon  the  property. 
Hamilton  v.  Seeger,  75  111.  App.  699. 

But  where  the  senior  mortgagee  pur- 
chases the  mortgaged  property,  although 
in  the  name  of  another,  but  under  the  un- 
derstanding and  agreement  that  junior 
mortgages  are  to  be  paid  as  part  of  the  con- 
sideration, as  against  such  innior  mort- 
gages, the  senior  mortgagee  will  be  regard- 
ed as  having  been  satisBed  by  the  trans- 
action. Rowley  v.  Bates,  97  Mich.  406,  66* 
N.  W.  769. 

And  where,  by  collusion  between  the  as- 
signee of  the  senior  mortgage  and  the  mort- 
gagor, the  property  is  sold  by  the  former 
in  foreclosure  of  the  lien  and  purchased  hv 
him  at  such  sale,  the  right  of  the  junior 
mortgagee  is  not  thereby  affrcted,  and  he 
mav  in  equitv  have  the  sale  set  aside. 
Pattey  v.  Knight,  66  S.  C.  107,  44  S.  E 
589.  A.  G.  S. 
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such  object ibn  was  not  made  and  exception 
taken  to  the  form  of  the  verdict  in  the 
trial  court. 

Phillip  Schneider  Brewing  Co.  v.  Amer- 
ican Ice  Mach.  Co.  23  C.  C.  A.  89,  40  U. 
S.  App.  382,  77  Fed.  138;  Salem-Bedford 
Stone  Co.  v.  O'Brien,  150  Ind.  656,  49  N.  E. 
457;  Pugh  v.  Schindler,  133  Mich.  314,  04 
N.  W.  1056;  Brook  v.  Baylesa,  6  Okla. 
568,  52  Pac.  738;  Smith  v.  Fisher,  24 
Utah,  506,  68  Pac.  849;  Moran  Bros.  Co. 
V.  Northern  P.  R.  Co.  19  Wash.  266,  63 
Pac.  49,  1101;  Melcher  ▼.  Beeler,  48  Colo. 
233,  139  Am.  St.  Rep.  273,  110  Pac.  181; 
Ward  V.  Richards,  28  Okla.  629,  115  Pac. 
791;  McClellan  v.  Gaston,  18  Wash.  472,  51 
Pac.  1062;  Jackson  v.  McFall,  36  Colo.  119, 
85  Pac.  638;  KoIIeen  v.  Atchison,  T.  k  S. 
F.  R.  Co.  72  Kan.  426,  83  Pac.  990;  Laber 
▼.  Cooper,  7  Wall.  565,  19  L.  ed.  151. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  BoBserman-Gates  Live  Stock  ft  Loan 
Company,  a  corporation,  brought  an  action 
of  replevin  against  the  Platte  Valley  Cattle 
Company,  a  corporation,  for  cattle  in  the 
tatter's  possession,  on  the  ground  that  the 
plaintiff  bad  a  special  property  therein  of 
the  value  of  $12,000  by  virtue  of  a  chattel 
mortgage  thereof  made  by  R.  D.  Brown  on 
December  7,  1909,  wherein  default  in  the 
payment  of  the  debt  had  been  made.  The 
defendant  denied  the  averments  of  the 
plaintiff's  complaint.  Two  hundred  and 
eighty  cattle  were  taken  from  the  defend- 
ant under  the  writ  of  replevin  and  deliv- 
ered to  the  plaintiff  at  the  commencement 
of  the  action,  and  the  verdict  and  judgment 
were  that  the  plaintiff  recover  1  cent  dam- 
ages for  the  detention  of  these  cattle  and 
$924,  the  value  of  certain  cattle  in  the 
possession  of  the  defendant  which  the 
plaintiff  did  not  obtain  by  virtue  of  its 
writ. 

The  defendant  offered  to  prove  these 
facts  at  the  trial :  All  these  cattle  had  been 
mortgaged  by  R.  D.  Brown  to  the  Welpton 
Investment  Company  to  secure  his  debt  of 
$10,000  to  that  corporation  on  May  25,  1909, 
more  than  six  months  before  the  mortgage 
to  the  plaintiff  was  given.  This  mortgage 
had  been  duly  filed  for  record  on  May  26, 
1909.  About  May  9,  1910,  Brown  sold 
these  cattle  for  their  ifull  value  to  the  de- 
fendant, under  an  agreement  between  the 
Welpton  Company,  Brown,  and  the  defend- 
ant, that  the  purchase  price  realized  by 
the  sale  should  be  applied  first  to  the  pay- 
ment of  Brown's  mortgage  debt  to  the 
Welpton  Company,  and  that  the  remainder 
only  should  be  paid  to  him.  This  agree- 
ment was  performed.  The  sum  of  $12,700 
was  due  to  the  Welpton  Company  on  its 
45  L.R.A.(N.S.) 


mortgage  debt.  This  was  paid  out  of  the 
proceeds  of  the  sale,  and  the  remainder, 
$400,  was  paid  to  Brown.  Thereupon  the 
Welpton  Company  released  its  mortgage, 
and  Brown  made  a  bill  of  sale  to  the  de- 
fendant. The  defendant  was  in  possession 
of  the  cattle  pursuant  to  this  transaction 
when  this  action  was  commenced,  and  thev 
were  taken  from  it  under  the  writ  of  re- 
plevin. An  objection  to  the  defendant^a 
offer  to  prove  these  facts  was  made  on  the 
ground  that  they  were  incompetent,  irrele- 
vant, and  improper  under  the  issues.  That 
objection  was  sustained,  and  this  ruling 
is  the  first  error  assigned. 

Counsel  for  the  plaintiff  argue  that  there 
was  no  error  in  the  rejection  of  these  facts, 
whatever   their   relevancy   may    have    been, 
because  there  was  no  witness  on  the  stand, 
and   no  question  calculated   to   elicit   those 
facts  was  propounded   before  or   when   the 
offer  was  made.    When  an  offer  of  proof  is 
made,   the  trial  court,   if   it  suspects   bad 
faith,    may    undoubtedly    in    its    discretioa 
require    counsel    to    produce    his    witnes&n 
and    to    propound    pertinent    questions    to 
them,  but  such  an  offer  is  often  the  most 
convenient  and  satisfactory  method  of  pre 
senting    decisive    issues    of    law    upon    the 
trial.     In  the  absence  of  evidence    of   bad 
faith,   it  is  presumed  to  be  made   in  good 
faith,  and  in  the  Federal  courts  an  as5i<in* 
ment  as  error  of  a  rejection  of  an  offer  to 
prove   certain    facts,   without    propoundiog 
any   questions   to   a   witness   calculated  to 
elicit  thorn,  properly  raises  the  issue  of  the 
admissibility   of    competent   proof    thereof, 
and  this   issue  will   be  determined    by  tbe 
appellate  courts  on  its  merits,  and  on  the 
presumption   that   the   offer   was    made   to 
good  faith.     Scotland  County  v.  Hill,   112 
U.  S.  183,  186,  28  L.  ed.  692,  693,  5  Sup. 
Ct,  Rep.  93;  Missouri  P.  R.  Co.  v.  Castle, 
97  C.  C.  A.  124,  127,  172   Fed.  841,  844; 
Scotland  County  v.  Hill,  132  U.  S.  107,  113, 
33  L.  ed.  261,  264,  10  Sup.  Ct.  Rep.  26; 
Scotland  County  Ct.  v.  United  States,  140 
U.  S.  41,  42,  35  L.  ed.  351,  362,    11  Sup. 
Ct.   Rep.   697.     The  real   question    in   th:i 
case,  therefore,  is  whether  or  not  the  facts 
offered   present  a  defense   in   whole   or   is 
part  to  the  plaintiff's  claim  in  this  actioa 

There  were  two  issues  in  the  case, — the 
right  of  possession  of  the  cattle  and  tbe 
value  of  the  plaintiS^s  special  property 
therein  by  virtue  of  its  mortgage.  Before 
the  sale  to  the  defendant.  Brown  was  is 
possession  of  the  cattle  and  the  Welptoa 
Company  had  the  right  of  possession  be- 
cause it  held  the  first  mortgage  upon  tliera 
and  the  debt  which  that  mortgage  secured 
was  due  and  unpaid.  As  it  is  conceded 
that  the  full  value  of  the  property  was 
$13,100,  the  value  of  the  plaintiff's  special 
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property  in  the  cattle  was  $400,  and  the 
Welpton  Company  had  the  right  by  seizure 
and  foreclosure  to  take  and  apply  $12,700 
of  the  value  of  the  cattle  to  the  payment  of 
the  debt  due  to  it.  The  plaintiff  contends 
that  the  facts  tendered  were  inadmissible 
in  evidence  because  their  legal  effect  was 
to  increase  its  special  property  in  the  cat- 
tle $12,700.  and  to  leave  the  defendant,  the 
purchaser,  without  right  of  possession  to  or 
interest  in  the  cattle  for  which  it  had  paid 
$13,100.  On  the  other  hand,  the  defendant 
insists  that  the  effect  of  the  transaction 
portrayed  by  these  facts  was  to  vest  in 
the  purchaser  all  the  rights  of  possession 
of  the  cattle  and  the  property  interests, 
which,  before  that  transaction,  were  held 
by  both  the  Welpton  Company  and  Brown. 
Counsel  for  the  defendant  claim  that  this 
effect  is  wrought  by  the  defendant's  actual 
and  rightful  possession  of  the  cattle,  the 
foreclosure  of  the  first  mortgage  effected 
by  Brown's  sale,  and  the  subrogation  of  the 
defendant  to  the  rights  which  tne  first 
mortgagee  had  before  its  mortgage  was 
released.  The  actual  possession  of  the  cat- 
tle by  the  purchaser,  the  defendant,  at  the 
commencement  of  the  action,  is  conceded. 
The  claim  that  the  first  mortgage  was  fore- 
closed is  founded  on  the  proposition  that  a 
sale  of  mortgaged  chattels  by  the  mort- 
gagor for  their  full  value,  and  the  applica- 
tion of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  claim  of  the  first  mortgagee 
with  his  consent,  forecloses  all  right  of 
redemption  of  the  holders  of  inferior  liens, 
and  vesta  a  complete  title  as  well  as  the 
right  of  possession,  in  the  purchaser. 
There  is  respectable  authority  for  this 
position  (2  Cobbey,  Chat.  Mortg.  1208; 
Jjaeth  V.  Leary,  23  Neb.  267,  36  N.  W. 
513),  but  it  is  illogical  and  unjust.  It 
took  its  rise  when  and  where  the  law  was 
that  a  chattel  mortgage  vested  the  legal 
title  in  the  mortgagee,  leaving  naught  but 
the  right  of  redemption  in  the  mortgagor, 
and  that,  upon  default,  the  title  of  the 
mortgagee  became  absolute.  When  the  case 
of  Faeth  v.  Leary  was  decided,  the  law  of 
Nebraska  was  that  the  legal  title  to  mort- 
gaged chattels  was  vested  in  the  mortgagee, 
subject  only  to  the  right  of  redemption  in 
subordinate  lien  holders.  Adams  v.  Ne- 
braska City  Nat.  Bank,  4  Neb.  370;  Gilli- 
lan  V.  Kendall,  26  Neb.  82,  18  Am.  St  Rep. 
766,  42  N.  W.  281.  But  when  the  mort- 
gages in  this  case  were  made,  that  rule  had 
long  been  reversed,  and  the  legal  title  to 
the  cattle  remained  in  the  mortgagor,  and 
the  mortgages  evidenced  nothing  but  liens 
upon  it  in  the  mortgagees.  Musser  v. 
King,  40  Neb.  892,  42  Am.  St.  Rep.  700, 
59  N.  W.  744;  Drummond  Carriage  Co.  ▼. 
Mills,  64  Neb.  417,  40  L.R.A.  761,  69  Am. 
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St  Rep.  719,  74  N.  W.  966 ;  Midland  State 
Bank  v.  Kilpatrick-Koch  Dry  Goods  Co.  54 
Neb.  410,  74  N.  W.  837.  Before  the  sale, 
therefore.  Brown  held  the  legal  title,  the 
Welpton  Company  had  the  first  lien,  and 
the  plaintiff  had  the  second  lien,  upon  these 
cattle.  The  plaintiff  had  the  right  to  pay 
Brown's  debt  to  the  Welpton  Company,  and 
then  to  take  and  sell  the  property  to  pay 
that  debt  and  its  own  original  claim.  The 
statutes  of  Nebraska  prescribe  a  method  of 
foreclosure  by  public  sale  after  a  public 
notice.  2  Cobbey's  Anno.  Stat.  1909, 
§§  3901-3907.  Under  such  a  foreclosure, 
notice  to  the  second  mortgagee  and  an  op- 
portunity to  buy  the  property,  or  to  redeem 
from  the  lien  of  the  first  mortgagee,  before 
the  sale  is  made,  are  at  least  presumptively 
given.  The  contention  that  a  sals  of  the 
property  for  its  full  value  by  the  mort- 
gagor and  the  first  mortgagee,  without  no- 
tice to  subordinate  lien  holders,  and  the 
application  of  the  proceeds  of  the  sale  to 
the  payment  of  the  claim  of  the  first  mort- 
gagee, can  infiict  no  injury  upon  the  sub- 
ordinate lien  holders,  and  hence  may  well 
be  held  to  be  in  effect  a  foreclosure  of  the 
first  mortgage,  is  not  convincing.  What 
the  full  value  of  personal  property  is  at  a 
given  time  is  frequently  uncertain,  and  it 
often  becomes  difficult,  and  sometimes  al- 
most impossible,  to  prove  its  value,  espe- 
cially after  the  property  has  disappeared. 
It  is  not  conducive  to  the  security  of  sub- 
ordinate liens  to  permit  the  mortgagor  and 
first  mortgagee  or  lien  bolder  to  foreclose 
and  destroy  the  former  by  a  mere  private 
sale  of  the  mortgaged  property  at  a  price 
they  deem  its  full  value,  without  notice  to 
the  holders  of  the  inferior  liens.  The  only 
safe  rule  is  to  make  the  consent  of  all  par- 
ties in  interest,  or  a  legally  published  or 
other  sufficient  notice,  an  indispensable  re- 
quisite of  a  foreclosure  of  a  chattel  mort- 
gage by  sale  or  otherwise.  And  our  con- 
clusion is  that  a  sale  by  a  mortgagor  of 
chattels,  in  whom  is  the  legal  title,  with 
the  consent  of  the  first  mortgagee,  without 
notice  to  intermediate  lien  holders,  does 
not  foreclose  their  lieqs,  although  the  sale 
is  made  for  the  full  value  of  the  property,, 
and  the  proceeds  are  applied  to  the  pay- 
ment of  the  debt  secured  by  the  first  lien. 
Love  joy  v.  Merchants'  State  Bank,  5  N. 
D.  623,  67  N.  W.  956;  Backhaus  v.  Buells,. 
43  Or.  558,  72  Pac.  976,  73  Pac.  342; 
Swank  ▼.  Elwert,  55  Or.  487,  105  Pac.  901,. 
905;  Templeton  v.  Lloyd,  59  Or.  50,  115 
Pac   1068. 

But  a  third  person,  not  a  volunteer,  who 
pays  and  procures  a  release  of  a  first  lien 
upon  property  under  an  agreement  with 
the  owner  that,  as  purchaser  or  first  lienor, 
he  shall  have  the  pecuniary  benefit  of  such 
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payment,  becomes  subrogated  in  equity,  as 
against  an  inferior  lienor  whose  burden  is 
not  increased  by  such  subrogation,  to  the 
rights  held  by  the  first  lienor  before  the 
payment  was  made.  Memphis  ft  L.  R.  R. 
Co.  V.  Dow,  120  U.  S.  287,  301,  30  L.  ed. 
595,  601,  7  Sup.  Ct.  Rep.  482;  Cumberland 
Bldg.  ft  L.  Asso.  ▼.  Sparks,  40  C.  C.  A.  510, 
514,  515,  111  Fed.  647,  651,  652;  Re  Lee, 
105  C.  0.  A,  117,  121,  182  Fed.  579,  583; 
Miller  v.  Stark,  61  Ohio  St.  413,  56  N.  E. 
11,  12;  Hobgood  v.  Schuler,  44  La.  Ann. 
537,  10  So.  812,  813;  Fowler  v.  Fowler,  78 
Mo.  App.  330,  337;  Wilson  ▼.  Wilson,  20 
Ky.  L.  Rep.  1971,  50  S.  W.  260,  263; 
Tradesmen's  Bldg.  ft  L.  Asso.  v.  Tliompson, 
32  N.  J.  Eq.  133 ;  Tyrrell  v.  Ward,  102  111. 
29;  Home  Sav.  Bank  v.  Bierstadt,  168  111. 
618,  61  Am.  St.  Rep.  146,  48  N.  E.  161; 
Draper  v.  Ashley,  104  Mich.  527,  62  N.  W. 
707;  Wilton  v.  Mayberry,  75  Wis.  191,  6 
L.R.A.  61,  17  Am.  St.  Rep.  193,  43  N.  W. 
901 ;  Levy  v.  Martin,  48  Wis.  198,  4  N.  W. 
35;  Union  Mortg.  Bkg.  ft  T.  Co.  v.  Peters,  72 
Miss.  1058,  30  L.R.A.  829,  18  So.  497; 
Dillon  V.  Kauffman,  58  Tex.  696.  This  is  a 
just  and  reasonable  rule.  It  effects  the  in- 
tention of  the  parties,  preserves  to  the 
payor  the  benefit  of  his  payment,  leaves 
the  inferior  lienor  in  his  former  position, 
inflicts  no  injury  upon  him,  prevents  injury 
to  the  payor  through  mistake  or  ignorance 
of  the  inferior  lien,  and  works  exact  justice 
to  all.  The  facts  tendered  in  the  offer 
bring  the  case  at  bar  clearly  within  this 
rule.  The  defendant  was  not  a  volunteer. 
It  was  a  purchaser.  It  paid  the  first  lien 
to  obtain  the  pecuniary  benefit  of  its  pay- 
ment as  vendee,  in  accordance  with  the 
terms  of  its  contract  of  purchase  with  the 
owner.  Its  subrogation  to  the  rights  of 
the  first  mortgagee  imposes  no  additional 
burden  upon  the  second  mortgagee,  but 
leaves  it  in  its  former  position.  And  the 
undoubted  effect  of  the  transaction  was 
that,  while  between  the  first  mortgagee  and 
the  debtor  Brown,  the  defendant's  pajrment 
and  the  first  mortgagee's  release  of  its 
mortgage  estopped  the  latter  from  there- 
after enforcing  its  claim  against  Brown,  it 
subrogated  the  defendant  in  equity,  as 
against  the  second  mortgagee,  to  all  rights 
held  by  the  first  mortgagee  before  the  sale. 
Counsel  for  the  plaintiff,  however,  meet 
this  situation  with  the  contention  that  sub- 
rogation is  an  equitable  defense  which 
may  not  be  successfully  pleaded  or  proved 
in  this  action  at  law.  The  doctrine  of  sub- 
rogation is,  indeed,  the  creature  of  equity, 
and  it  is  true  that  in  the  Federal  courts 
the  general  rule  is  that  the  difference  be- 
tween causes  of  action  at  law  and  in  equity 
is  sedulously  preserved,  that  a  legal  cause 
of  action  cannot  be  maintained  in  equity, 
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nor    may    equitable    causes    of    suction    or 
equitable  defenses  avail  in  actions  of  law, 
and  this  although  they  are  permissible  in 
the   state   courts   of   the  district,    and    the 
distinction    between    the    forms    of    actions 
at  law  and  suits  in  equity  has  been  there 
abolished.     Bagnell   v.   Broderick,    13    Pet. 
436,  10  L.  ed.  235;  Bennett  v.  Butterworth, 
11  How.  669,  13  L.  ed.  859;   Thompson  v. 
Central  Ohio  R.  Co.  6  Wall.  134,  18  L.  ed. 
765;   Foster  v.  Mora,  98  U.  S.  425,  25  L. 
ed.  191;  Northern  P.  R.  Co.  v.  Paine,   119 
U.  S.  561,  30  L.  ed.  513,  7  Sup.   Ct,   Rep. 
323;   Scott  v.  Neely,  140  U.  S.  106,   35  L. 
ed.  358,  11  Sup.  Ct.  Rep.  712;   Lindsay  t. 
First  Nat.  Bank,  156  U.  S.  485,  493,  39  L 
ed.  505,  508,  15  Sup.  Ct.  Rep.  472.     Under 
this  rule  the  remedy  of  a  defendant   who 
has  an  equitable  defense   in  an   action   at 
law  is  to  bring  a  suit  to  enjoin  the  prose- 
cution of  that  action  until  the  validity  of 
the  defense  can   be  heard   and  decided    in 
equity.     And  if  this  had  been  done  in  this 
case,  this  action  would  undoubtedly    have 
been  stayed  by  the  court  below  until   the 
validity   of   the   defense   indicated    by    the 
facts  tendered  could  have  been  determined. 

Most  general  rules,  however,  have  their 
exceptions,  and  this  one  is  not  unique  in 
this  respect.  Ever  since  the  establishment 
of  jurisdiction  in  equity,  equitable  causes 
of  action  and  equitable  defenses  have  been 
creeping  into  and  receiving  recognition  and 
approbation  in  actions  of  law.  Recoup- 
ment was  an  equitable  defense.  It  crept 
from  courts  of  chancery  to  courts  of  law, 
and  was  there  admitted  to  avoid  the  ex- 
pense of  suits  in  equity  and  to  prevent  cir- 
cuity of  action.  Reab  v.  McAlister,  8 
Wend,  110;  Nashville  Trust  Co.  v.  Fourth 
Nat.  Bank,  91  Tenn.  336,  15  L.R.A.  710,  18 
S.  W.  822;  Williams  v.  Neely,  69  L.R.A. 
232,  67  C.  C.  A.  171,  134  Fed.  1,  4. 

Estoppel  in  pais  is  a  creature  of  equity. 
But  since  the  decision  of  the  Supreme 
Court  in  Dicker  son  v.  Colgrove,  100  U.  S. 
578,  583,  584,  25  L.  ed.  618,  620,  621,  it  is 
equally  available  in  actions  at  law  even  in 
the  Federal  courts.  Drexel  v.  Berney,  122 
U.  S.  241,  263,  30  L.  ed.  1219,  1222,  7  Sup. 
Ct.  Rep.  1200;  Wehrman  v.  Conklin,  15.5 
U.  S.  314,  327,  39  L.  ed.  167,  173,  15  Sup. 
Ct.  Rep.  129;  Cornwall  v.  Davis  (C.  C.)  4 
L.R.A.  563,  38  Fed.  878,  882;  Cleveland 
V.  Cleveland,  C.  C.  &  St  L.  R.  Co.  (C.  C.) 
93  Fed.  113,  123. 

In  Reagan  v.  Aiken,  138  U.  S.  109,  112, 
114,  34  L.  ed.  892,  894,  895,  11  Sup.  Ct 
Rep.  283,  284,  several  creditors  who  were 
mortgagees  in  a  chattel  mortgage  brought 
an  action  at  law  against  the  marshal  and 
his  sureties  for  the  value  of  the  mortgaged 
property,  which  the  marshal  had  seized  and 
converted  under  a  writ  against  the  mort- 
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gagor.  The  defendants  answered  that  the 
debt  secured  bj  the  chattel  mortgage  had 
been  secured  by  a  mortgage  on  real  estate 
also,  and  that  the  real  estate  had  been  sold 
and  the  proceeds  applied  in  part  payment 
of  the  claims  of  the  creditors  secured  by 
the  chattel  mortgage.  This  answer  was 
met  by  the  objection  that  an  accounting 
was  necessary  under  the  defense  pleaded, 
to  ascertain  the  respective  amounts  due  to 
the  various  chattel  mortgagees,  and  that  an 
accounting  could  be  had  in  a  suit  in  equity 
only.  But  the  Supreme  Court  held  that  the 
defense  presented  the  question  of  partial 
payment  of  the  indebtedness;  that  "how 
it  was  made  was  immaterial;  the  fact  and 
the  amount  were  the  substantial  matters, 
and  these  were  matters  provable  and  de- 
terminable in  an  action  at  law."  May  it 
not  be  said  in  the  case  in  hand  that  the 
values  of  the  respective  interests  of  the 
contestants  here  in  the  mortgaged  property 
were  substantial  matters;  that  it  was  not 
material  how  these  parties  acquired  their 
interests,  so  that  they  actually  had  them, 
and  that  these  values  were  provable  and  de- 
terminable at  law? 

Dickerson  v.  Colgrove,  100  U.  S.  678,  683, 
684,  25  L.  ed.  618,  620,  621,  was  an  action 
of  ejectment,  and  the  defense  was  an  es- 
toppel in  pais.  This  defense  was  chal- 
lenged on  the  ground  that  it  was  not  avail- 
able at  law.  But  the  court  held  that 
the  right  of  possession  and  the  title  of  the 
plaintiff's  grantor  inured  by  virtue  of  the 
estoppel  to  the  defendant,  who  was  in  ac« 
tual  possession  of  the  land,  and  that  this 
defense  of  estoppel  in  pais  could  be  pleaded 
and  proved  at  law.  Speaking  of  the  action 
of  ejectment,  the  court  said:  'H^his  is  a 
possessory  action,  and  the  plaintiff,  to  en- 
title himself  to  recover,  must  have  the 
right  of  possession;  and  whatever  takes 
away  this  right  of  possession  will  deprive 
him  of  the  remedy  by  ejectment.  .  .  . 
This  is  the  rule  laid  down  by  Lord  Mans- 
field in  Taylor  ex  dem.  Atkvns  v.  Horde,  1 
Burr.  110.  'Ejectment,'  says  he,  'is  a  pos- 
sessory remedy,  and  only  competent  where 
the  lessor  of  the  plaintiff  may  enter,  and 
every  plaintiff  in  ejectment  must  show  a 
right  of  possession  as  well  as  of  property.' 
If  the  plaintiff  in  the  present  case  was  not 
entitled  to  possession,  how,  according  to 
this  authority,  could  be  recover?  If  he  had 
recovered,  and  a  court  of  equity  would  have 
enjoined  him  from  executing  the  judgment 
by  a  writ  of  possession,  we  ask,  again,  how 
could  he  recover  in  this  action?  Is  not 
the  concession  that  relief  could  be  had  in 
equity  fatal  to  the  proposition  we  are  con- 
sidering? .  .  .  The  reason  given  for 
the  rule  of  inurement  and  estoppel  by  vir- 
tue of  conveyances  is  that  it  avoids  cir- 
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cuity  of  action.  Does  not  the  same  consid- 
eration apply  with  equal  force  in  cases  of 
estoppel  in  pais?  Why  is  it  necessary  to 
go  into  equity  in  one  case,  and  not  in  the 
other?  .  .  .  The  common  law  is  rea- 
son dealing  by  the  light  of  experience  with 
Human  affairs.  One  of  its  merits  is  that 
it  has  the  capacity  to  reach  the  ends  of 
justice  by  the  shortest  paths.  The  passage 
of  a  title  by  inurement  and  estoppel  is  its 
tvork  without  the  help  of  legislation.  .  .  . 
Whether  the  title  passed  or  not,  the  fact 
that  the  plaintiff  was  not  entitled  to  pos- 
session of  the  premises  was  fatal  to  the 
action." 

Why  is  not  the  reason  of  this  opinion 
equally  applicable  to  the  case  at  bar?  The 
action  of  replevin  is  a  possessory  remedy, 
[f  the  plaintiff  was  not  entitled  to  posses- 
sion, it  could  not  maintain  the  action.  The 
defendant  was  in  the  actual  possession  of 
the  cattle.  By  virtue  of  its  subrogation  as 
against  the  plaintiff,  to  the  rights  of  the 
first  mortgagor,  in  the  payment  of  whose 
claim  default  had  been  nuide  before  the 
sale,  it  had  the  right  of  possession  until 
the  plaintiff  redeemed  the  cattle  from  the 
lien  of  that  mortgage.  If  the  defendant 
had  brought  its  suit  and  set  up  its  right 
by  subrogation,  a  court  of  equity  would 
have  enjoined  the  prosecution  of  this  ac- 
.tion  at  law  until  the  defendant's  equitable 
claim  was  tried,  and  if  found  good,  until 
the  plaintiff  redeemed  the  property  from 
the  first  mortgage;  and  such  a  court  may 
yet  enjoin  the  execution  of  the  judgment 
in  this  action  in  such  a  suit.  Why  should 
the  defendant  be  driven  to  this  circuity  of 
action?  Why  is  it  more  necessary  for  it 
to  go  into  equity  to  sustain  the  right  to  its 
possession  of  these  cattle  and  its  interest  in 
this  property  which  inured  to  it  by  subro- 
gation, than  it  would  have  been  if  they 
had  inured  to  it  by  estoppel?  No  sound 
reason  occurs  to  us.  If  the  defendant  was 
asking  aid,  if  it  was  seeking  aflSrmative 
relief  from  the  court  to  enforce  its  subroga- 
tion in  order  to  obtain  possession  of  the 
mortgaged  property,  or  to  foreclose  its  lien 
and  cut  out  the  right  of  the  plaintiff  to  re- 
deem therefrom,  it  may  be  that  a  resort  to 
equity  would  be  necessary.  But  it  is  using 
its  subrogation  not  as  a  sword,  but  as  a 
shield.  That  subrogation  furnishes  a  good 
reason  why  the  plaintiff  was  not  entitled 
to  the  possession  of  this  property  when  it 
sued  out  its  writ,  why  it  was  not  entitled 
to  that  possession  until  it  redeemed  from 
the  first  mortgage  lien.  It  furnishes  a  good 
reason  why  the  plaintiff's  special  property 
in  the  goods  was  not  of  the  value  it  al- 
leged. The  admission  of  proof  of  the  facts 
which  may  establish  this  subrogation  in 
this    action    tends    to   secure   a   just   and 
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speedy  conclusion  of  this  litigation.  In  the 
absence  of  some  insuperable  legal  obstacle, 
it  ought  to  be  permitted.  No  such  obstacle 
is  perceived  in  the  decisions  of  the  courts 
or  the  reason  of  the  case,  while  its  admis- 
sion is  sustainable  by  the  same  arguments 
that  induced  tlie  Supreme  Court  to  estab- 
lish the  rule  that  the  admission  of  proof 
of  an  estoppel  in  pais  in  defense  of  an  ac- 
tion of  ejectment  was  allowable.  And  our 
conclusion  is  that  one  in  actual  possession 
of  personal  property  holding  the  right  to 
that  possession  and  an  interest  in  the 
property  by  subrogation  to  the  rights  of  a 
superior  lienor  may  prove,  in  an  action 
at  law  in  t)ie  Federal  courts,  in  defense  of 
his  possession  and  interest  against  an  in- 
ferior lienor,  the  facts  which  establish  the 
subrogation.  For  the  reasons  which  have 
now  been  presented,  the  facts  set  forth  in 
the  offer  of  the  defendant  appear  to  be 
relevant,  material,  and  competent  upon  the 
main  issues  in  the  case,  the  issue  of  the 
right  of  possession  and  the  issue  of  the 
value  of  the  plaintiff's  special  interest 
tlierein,  and  the  defendant  should  be  per- 
mitted to  prove  them. 

The  judgment  below  will  accordingly  be 
reversed,  and  the  case  will  be  remanded  to 
the  court  below,  with  instructions  to  grant 
a  new  trial.     It  is  so  ordered. 
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ORA  BRACKETT,  Appt., 

V. 

MODERN  BROTHERHOOD  OF  AMERICA. 
(164  Ky.  340,  157  S.  W.  690.) 

Insurance  —  denial  of  recovery  —  lan- 

giiaj^e  of  policy. 

1.  A  recovery  will  not  be  denied  upon  a 
mutual    benefit   certificate   unless    required 


by  the  language  of  the  contract  naturally 
construed. 

Same  —  employee  In  bonded  warehouse 
—  liquor  manufacturer. 

2.  An  employee  in  a  bonded  warehouse 
engaged  in  bottling  aged  whisky  is  not 
within  a  provision  in  a  by-law  of  a  mutual 
benefit  society  making  void  certificates  of 
all  members  engaged  in  the  manufacture 
or  sale  of  intoxicating  liquor  as  a  beverage 
in  the  capacity  of  proprietor,  stockholder,, 
agent,  or  employee. 

Pleading  —  estoppel  —  general  denial. 

3.  Matter  in  estoppel  cannot  be  given  in 
evidence  under  a  traverse. 

(June  12,  1913.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County 
in  defendant's  favor  in  an  action  brought  to 
recover  the  amoun^  alleged  to  be  due  on  a 
mutual  benefit  certificate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  N.  Saunders,  for  appellant: 

Appellee  waived  its  right  of  forfeiture  be- 
cause it  continued  to  receive  and  retain  the 
stipulated  payments  from  the  insured  dur- 
ing the  whole  period  of  his  employment  and 
up  until  the  time  of  his  death,  and  he  ia 
thereby  estopped  from  enforcing  the  for- 
feiture even  though  it  came  within  the  ex- 
press letter  of  the  contract. 

American  Mut.  Aid  Soc.  ▼.  Quire,  8  Ky. 
L.  Rep.  107;  National  Mut.  Ben.  Asso.  y. 
Jones,  84  Ky.  117;  Supreme  Council,  C.  K. 
A.  V.  Winters,  108  Ky.  147,  55  S.  W.  908; 
Robbins  v.  American  Mut.  Aid  Soc  11  Ky. 
L.  Rep.  580. 

Messrs.  J.  B.  Paxton  and  Sparrow^ 
Page,  A  Rea  for  appellee: 

Hobaon,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Ora  Brackett  brought  this  suit  against 
the  Modern  Brotherhood  of  America  to  re- 


Note.  —  Who  is  engaged  in  the  liquor 
business  u*ithin  the  meaning  of  an  in- 
auranee  contract. 

As  to  the  scope  and  effect  of  provisions 
in  policies  of  insurance  forbidding  the  use 
of  intoxicating  liquors,  see  notes  to  Grin- 
nell  V.  General  Acci.  Ins.  Co.  15  L.R.A, 
(N.S.)  206,  and  Balcalars  v.  Continental 
Casualty  Co.  25  L.R.A.(N.S.)   1241. 

One  who  owns  a  one-half  interest  in  a 
saloon,  but  is  not  personally  engaged  there- 
in, being  an  invalid,  confined  to  his  room, 
is  not  a  saloon  keeper,  within  the  meaning 
of  a  condition  in  a  life  insurance  policy, 
that  "the  insured  shall  not,  without  the 
written  consent  of  the  company,  keep  a 
liquor  saloon."  Union  Cent.  L.  Ins.  Co.  v. 
Ilufrhes,  110  Ky.  26,  60  S.  W.  850. 

And  one  who  drives  a  beer  wagon  for  a 
brewing?  company,  takes  orders  for  beer 
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from  dealers  only,  delivers  it  to  them,  and 
collects  the  money  therefor,  is  not  "en- 
gaged ...  in  the  sale  of  spiritous  or 
malt  liquors  as  a  beverage,"  within  the 
meaning  of  a  section  of  the  by-laws  of  a 
benevolent  order,  which  provides  that  no 
person  so  engaged  shall  be  admitted  to  the 
order.  Supreme  Tribe,  B.  H.  v.  Lennert,  — 
Ind.  — ,  fl8  N.  E.  115,  reversing  —  Ind.  App. 
— ,  93  N.  E.  869,  in  which  a  rehearing  was 
denied  in  94  N.  E.  889. 

Nor  does  the  fact  that  an  applicant  for 
life  insurance  is  connected  with  the  real 
estate  department  of  a  brewing  corporation 
render  false  a  statement  made  by  him 
in  his  application,  to  the  effect  that  he  is 
not  engaged  in,  or  connected  with,  the  sale 
or  manufacture  of  beer.  Sweeney  v.  Life 
Asso.  of  America,  152  III.  App.  173. 

And  one  whose  place  of  business  adjoins 
a  saloon,  in  which  he  has  no  interest,  and 
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cover  $1,000,  the  amount  of  a  certificate 
held  by  her  husband  in  the  order.  The  or- 
der by  ita  answer  pleaded,  in  substance, 
that  the  by-laws  of  the  order  provide  as 
follows:  '*The  certificate  of  any  beneficial 
member  of  this  society,  who  is  now  engaged 
in  the  manufacture  or  sale  of  malt,  spiritu-. 
ous,  or  vinous  liquors  as  a  beverage,  in  the 
capacity  of  proprietor,  stockholder,  agent,  or 
employee,  is  hereby  declared  to  be,  and  is 
hereby  made,  absolutely  null  and  void,  and 
no  payment  made  by  such  person  of  any 
dues,  or  assessments  of  any  character,  or 
for  any  purpose,  to  the  secretary,  or  other 
ofiicer  of  the  subordinate  lodge  of  which  he 
or  she  is  a  member,  or  to  the  supreme  sccre> 
tary,  or  any  officer  of  the  supreme  lodge, 
shall  have  the  efi'ect  of  waiving  such  for- 
feiture or  reinstating  such  certificate  holder 
to  any  rights,  benefits,  or  privileges  as  a 
member  of  this  society.  Should  any  per- 
son who  is  now  or  who  shall  hereafter  be- 
come a  member  of  this  society,  engage  in 
the  manufacture  or  sale  of  malt,  spirituous, 
or  vinous  liquors  as  a  beverage  in  the  capaci- 
ty of  proprietor,  stockholder,  agent,  or  em- 


ployee, or  be  convicted  of  a  felony  after  be- 
ing adopted  into  this  society,  he  shall  there- 
by, by  reason  of  said  facts,  forfeit  all  rights 
as  a  member  of  this  society,  and  his  cer- 
tificate shall  thereby  become  absolutely  null 
and  void,  without  any  action  on  the  part  of 
his  subordinate  lodge,  the  supreme  lodge,  or 
by  this  society,  or  any  of  the  officers  there- 
of ;  and  the  payment  by  such  member  of  any 
dues  or  assessments  thereafter,  or  the  ac- 
ceptance thereof  by  the  officers  of  his  sub- 
ordinate lodge  or  of  the  supreme  lodge  or  of 
this  society,  shall  not  have  the  effect  of 
waiving  such  forfeiture  or  reinstating  such 
person  to  any  rights,  benefits,  or  privileges 
as  a  member  of  this  society." 

It  also  alleged  that  the  plaintiff's  hus- 
band, Isaac  Brackett,  was  not  a  farmer  at 
the  time  of  his  application,  as  stated  by  him 
therein,  but  was  then  engaged  in  the  manu- 
facture of  spirituous  liquors  as  a  beverage 
in  the  capacity  of  agent  or  employee,  and 
that  he  continued  in  this  occupation  from 
that  time  until  his  death.  The  certificate 
was  issued  on  September  21, 1909.  Brackett 
died  on  July  23,  1911.    The  allegations  of 


who  occasionally,  without  compensation  and 
solely  to  accommodate  the  owner  of  the 
saloon  when  he  is  temporarily  called  out, 
waits  on  customers  at  the  bar,* but  does  not 
use  the  cash  till  or  register,  is  "not  in  any 
way  connected  with  the  manufacture  or 
sale  of  ale,  wine,  or  liquor,"  within  the 
meaning  of  a  statement  contained  in  his 
application  for  a  life  insurance  policy,  the 
truth  of  which  is  made  a  condition  prece- 
dent to  the  validity  of  the  policy  issued 
thereupon, — the  word  "connected,"  in  its 
popular  sense,  meaning  "joined  to,  connect- 
ed, or  closely  associated  with,  conveying 
the  idea  of  more  or  less  permanency."  Col- 
lins V.  Metropolitan  L.  Ins.  Co.  32  Mont. 
329,  108  Am.  St.  Rep.  678,  80  Pac.  609,  re- 
hearing denied  in  32  Mont.  346,  80  Pac. 
1092. 

So,  in  Stevens  v.  Modern  Woodmen,  127 
Wis.  606,  107  N.  W.  8,  7  Ann,  Cas.  666, 
the  court  said  that  "engaging  in  the  em- 
ployment or  occupation,  prohibited  by  the 
conditions  of  the  contract,  must  be  held  to 
have  reference  to  the  vocation  or  calling  to 
which  an  insured  devotes  himself,  with  some 
degree  of  permanency,  for  hire  or  profit; 
and  it  does  not  refer  to  acts  which  are 
simply  incidentally  connected  with  a  regu- 
lar employment."  And  it  was  accordingly 
held  that  one  engaged  to  work  about  a  sa- 
loon, to  clean  the  place,  etc.,  but  not  em- 
ployed as  a  bartender,  or  paid  any  com- 
pensation for  services  as  such,  who  occa- 
sionally waits  upon  customers  as  an  accom- 
modation to  his  employer,  is  not  engaged 
in  the  occupation  or  employment  of  a  "sa- 
loon bartender,"  or  engaged  as  asrent  or 
servant  in  the  sale  of  malt,  spirituous,  or 
vinous  liquors  to  be  used  as  a  beverage, 
within  the  meaning  of  the  provisions  of  a 
benefit  certificate,  or  of  the  by-laws  of  a 
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benevolent  order,  that  the  certificate  should 
become  void  upon  the  holder's  so  engaging. 

As  held  in  Guiltinan  v.  Metropolitan  L. 
Ins'.  Co.  69  Vt.  469,  38  Atl.  315,  an  action 
upon  a  policy  of  insurance  upon  the  life  of 
a  hotel  employee  who  had  stated,  in  answer 
to  questions  in  the  application  for  the 
policy,  that  he  was  not  then  and  never  had 
been,  either  directly  or  indirectly,  con- 
cerned or  engaged  in  the  sale  of  any  kind 
of  alcoholic  beverage :  "If  he  was  employed 
in  that  house  generally  to  do  what  he  was 
called  upon  to  do  from  day  to  day,  and  as 
a  part  of  that  general  employment  he  sold 
alcoholic  beverages  to  the  guests  as  they 
called  for  them,  he  was  engaged  in  the  sale 
of  alcoholic  beverages  within  the  meaning 
of  the  contract.  But,  on  the  other  hand,  if 
this  was  no  part  of  his  general  business 
or  employment,  even  though  he  did  occa- 
sionally, out  of  his  ordinary  line  of  duties, 
by  direction  of  his  employer,  or  otherwise, 
furnish  the  guests  with  intoxicating  liquors 
and  take  pay  for  them,  he  was  not  engaged 
in  such  sale  within  the  meaning  of  the  con- 
tract. .  .  .  The  word  'engaged*  as  used 
in  the  application  means  occupied,  and  does 
not  relate  to  an  occasional  act  outside  of 
a  regular  employment,  and  the  obvious  pur- 
pose of  the  question  was  that  the  defendant 
might  be  informed  whether  or  not  this  was 
the  applicant's  occupation.  The  defendant 
could  have  had  no  interest  to  ascertain 
whether  the  applicant,  as  a  servant  of  the 
hotel,  was  occasionally  called  upon  to  fur- 
nish liquor  to  a  guest." 

But  the  mere  fact  that  one  who  is  per- 
forming the  work  and  duties  incident  to 
the  sale  of  malt,  spirituous,  and  intoxicat- 
ing liquors  to  be  used  as  beverage,  is  not 
working  for  compensation  or  pay,  does  not 
prevent  his  being  "engaged"  in  the  "sale" 
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the  answer  aa  to  Brackett'a  occupation  were 
denied  by  the  reply.  On  the  trial  of  the 
case,  J.  W.  West  testified  that  Brackett  com- 
menced working  in  a  bottling  factory  in  the 
fall  of  1905,  and  worked  there  constantly 
from  that  time  until  his  death,  except  when 
they  would  lay  off  for  a  month  or  two. 
Brackett  was  the  man  that  attended  to  emp- 
tying the  whiskey  out  of  the  barrels  into 
the  tank;  helped  about  bottling  it.  These 
duties,  he  said,  were  necessary  for  the  sale 
of  the  whisky.  Henry  Tray  lor  owned  the 
distillery  and  leased  it  to  Paxton  Brothers, 
who  did  business  under  the  name  of  the 
Edgewood  Distilling  Company.  He  did  not 
know  whether  Brackett  was  working  for  the 
bottling  company  on  September  20,  1909; 
he  might  have  laid  off;  if  he  was  not  there 
he  was  laid  off.  He  did  not  know  whether 
the  bottling  house  was  running  on  that  date. 
Ora  Brackett  testified  that  on  September  21, 
1909,  her  husband  was  a  farmer,  working  for 
Mr.  Dorst;  that  he  worked  for  Dorst  for 
about  two  weeks,  and  when  he  ceased  to 
work  for  Dorst  he  worked  on  the  courthouse, 
and  when  he  got  through  there  went  back 
to  the  bottling  house;  when  he  joined  the  so- 
ciety he  was  stacldng  hay  for  Dorst.  He 
had  been  working  at  the  bottling  house  be- 
fore he  went  to  work  for  Dorst;  he  worked 
there  for  about  six  years;  he  worked  at  the 
courthouse  about  two  months,  then  went 
back  to  the  bottling  house.     £.  H.  Moeller 


testified  that  he  was  foreman  at  the  bottling 
house;  came  there  July  6, 1910;  that  Brack- 
ett worked  for  him  from  that  time  continu- 
ously up  to  his  death;  that  he  did  all  the 
work  pertaining  to  the  bottling  of  whisky, 
and  his  work  was  mostly  putting  ^n  labels, 
etc.;  this  was  necessary,  he  said,  to  put  the 
liquor  on  the  market.  The  work  was  done  in 
a  United  States  government  warehouse  op- 
erated under  the  supervision  of  the  govem- 
ment,  and  was  a  place  where  the  Bale  of  li- 
quor was  not  tolerated  or  indulged  in  by 
the  employees;  everything  in  connection  with 
the  whisky  was  under  the  supervision  of 
the  Federal  government.  Brackett  did  not 
handle  the  whisky  until  four  years  after  it 
was  made,  when  it  was  put  in  bottles.  On 
this  evidence  the  circuit  court  instructed  the 
jury  peremptorily  to  find  for  the  defendant ; 
and,  the  plaintiff's  petition  having  been  dis- 
missed, she  appeals. 

It  will  be  observed  that  by  the  by-laws  the 
certificate  of  a  member  was  void  if  he  was 
"engaged  in  the  manufacture  or  sale  of  malt, 
spirituous,  or  vinous  liquors  as  a  beverage 
in  the  capacity  of  proprietor,  stockholder, 
agent,  or  employee."  It  is  clear  from  the 
proof  that  the  deceased  was  not  engaged  in 
the  sale  of  malt,  spirituous,  or  vinous  liquors 
as  a  beverage.  The  only  question  to  be  de- 
termined is,  was  he  engaged  in  the  manufac- 
ture of  spirituous  liquors  as  a  beverage? 
He  was  employed  at  the  bottling  house;  the 


thereof,  within  the  meaning  of  an  insurance 
contract  between  himself  and  a  fraternal 
benefit  society.  Modern  Woodmen  v.  Lynch, 
—  Tex.  Civ.  App.  — ,  141  S.  W.  1056. 

So,  one  who,  as  administrator  of  a  de- 
ceased saloon  owner,  conducts  a  saloon  as 
part  of  the  estate,  renews  the  license  an- 
nually in  his  own  name,  employs  all  the 
help  about  the  place,  and  buys  and  pays  for 
all  supplies  therefor,  though  he  never  at 
any  time  works  in  the  saloon,  is  "engaged 
in  the  .  .  .  sale  of  malt,  spirituous, 
or  vinous  liquors  as  a  beverage,  either  as 
proprietor  or  agent,"  within  the  meaning  of 
a  by-law  of  a  fraternal  society  which  ex- 
cludes persons  so  engaged  from  the  funeral 
benefit  department  of  the  society.  Nation- 
al Council,  J.  0.  U.  A.  M.  v.  Thompson, 
post,  1148. 

And  a  beneficial  member  of  a  benevolent 
order,  who  forms  a  partnership  with  his 
son  for  the  purpose  of  carrying  on  a  saloon 
business,  and  personally  applies  for  and 
takes  out  a  license  in  the  firm  name,  the  sa- 
loon being  owned  and  operated  by  the  co- 
partnership, although  it  appears  that  the 
insured  member  does  not,  as  a  matter  of 
fact,  take  any  part  in  the  actual  manage- 
ment of  the  business  or  in  the  sale  of  li- 
quors, is  "engaged  ...  in  the  sale  of 
spirituous,  malt,  or  vinous  liquors  as  a 
beverage,"  within  the  meaning  of  a  sec- 
tion of  the  by-laws  of  the  order,  which  pro- 
vides that,  should  any  beneficial  member 
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engage  in  any  such  "occupation,"  his  cer- 
tificate shall  become  null  and  void.  Graves 
V.  Knights  of  Maccabees,  199  N.  Y.  397,  139 
Am.  St.  Rep.  912,  92  N.  £.  792,  reversing 
128  App.  Div.  660,  112  N.  Y.  Supp.  948. 

Likewise,  a  holder  of  a  life  insurance 
policy  who  owns  an  interest  in  a  retail 
liouor  business,  although  he  does  not  physi- 
cally participate  therein,  is  "engaged"  in 
the  "extra-hazardous  occupation  or  employ- 
ment" of  "retailing  intoxicating  liquors.*' 
within  the  meaning  of  an  agreement  con- 
tained in  his  application  for  insurance,  not 
so  to  "engage."  Rauber  v.  Mutual  L.  Ins. 
Co.  156  App.  Div.  446,  141  N.  Y.  Supp.  997. 

And  a  hotel  keeper  who  has  a  wine  or 
liquor  room  in  which  is  stored  a  large  sup- 
ply of  wines  and  liquors,  and  who  regularly 
and  systematically  sells  wines  and  liouors 
in  bottles  bearing  the  name  of  his  hotel 
blown  in  the  glass,  to  such  of  his  guests 
as  desire  them,  is  "engaged  in  or  connected 
with  the  manufacture  or  sale  of  any  beer, 
wine,  or  other  intoxicating  liquors,"  within 
the  meaning  of  a  question  in  an  application 
for  a  life  insurance  policy,  the  truth  of  the 
answer  to  which  is  made  a  condition  prece- 
dent to  the  validity  of  the  policy  to  be  is- 
sued thereupon,  although  he  keeps  no  bar 
and  does  not  sell  to  persons  not  his  guests. 
Dwight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
341,  67  Am.  Rep.  729,  8  N.  E.  664. 

A.  C.  W^. 
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work  was  done  in  a  United  States  govern- 
ment  warehouse  operated  under  the  super- 
vision of  the  government.  The  whisky  was 
not  bottled  until  four  years  after  it  was 
made,  and  it  was  then  bottled  under  the 
supervision  of  the  government.  Brackett's 
duties  were  to  attend  to  emptying  the  whislQr 
out  of  the  barrels  into  the  tanks;  he  helped 
about  bottling  it;  and  bis  work  was  mostly 
putting  on  labels,  etc. 

It  is  a  sound  rule  that  the  language  of 
insurance  contracts,  being  selected  by  the 
insurer,  shall  be  construed  against  him,  and 
that  a  recovery  on  the  contract  will  not  be 
denied  the  insured  unless  required  by  the 
terms  of  the  contract  naturally  construed. 
The  United  States  government  taxes  the 
manufacture  of  whisky  at  so  much  per  gal- 
lon. When  the  whiskey  is  made  and  put  into 
barrels,  it  is  placed  in  a  government  ware- 
house, and  may  remain  there  for  a  number 
of  years.  The  tax  on  it  is  paid  when  it  is 
taken  out  of  the  warehouse,  or  when  the 
period  for  which  it  may  remain  in  the  bonded 
warehouse  has  expired.  In  the  case  at  bar 
the  whisky  had  been  manufactured  and 
placed  in  the  warehouse,  and  four  years  aft- 
erwards the  owners,  instead  of  selling  it  in 
barrels,  had  the  whisky  placed  in  bottles  be- 
fore selling  it.  Much  whisky  is  sold  in  bar- 
rels. The  business  of  bottling  whisky  in 
bond  had  much  increased  of  late  years  from 
the  fact  that  much  rectified  whisky  is  on  the 
market;  and  that  whisky  that  is  bottled  in 
bond  and  stamped  by  the  government  can- 
not be  rectified  whisky.  The  bottling  of 
whisky,  however,  is  not  confined  to  the  dis- 
tiller who  manufactures  it;  it  may  be  bottled 
by  others ;  and  the  fact  that  it  is  bottled  by 
the  distiller  does  not  change  the  nature  of 
the  business.  We  do  not  think  that  the 
employees  in  this  bottling  house,  who  were 
putting  the  whisky  in  bottles  four  years 
after  it  was  made,  can  fairly  be  said  to 
have  been  engaged  in  the  manufacture  of 
spirituous  liquors  as  a  beverage,  for  the 
whisky  was  a  completed  product  when 
placed  in  the  barrels,  and  much  of  it  is 
in  fact  sold  in  that  way.  Certainly  the 
man  who  washed  the  bottles  before  the  whis- 
ky was  put  in  them,  or  who  ran  the  machine 
by  which  the  bottles  were  corked,  would  not 
be  said  to  be  engaged  in  the  manufacture  of 
spirituous  liquors  as  a  beverage,  and  we  do 
not  see  that  Brackett  can  be  distinguished 
from  either  of  these.  He  was  simply  helping 
to  put  in  bottles  the  whisky  which  had  been 
made  four  years  before,  and  had  been  for 
four  years  lying  in  a  warehouse.  The  fad 
the  work  was  done  at  a  distillery,  and  not 
somewhere  else,  does  not  change  the  char- 
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acter  of  the  employment.  When  the  insured 
has  taken  out  insurance  and  paid  his  assess- 
ments in  good  faith,  he  should  not  be  denied 
a  recovery  on  his  policy,  unless  the  language 
of  the  policy,  fairly  construed,  was  sullicient 
to  put  him  on  notice  of  the  restriction ;  and 
in  a  matter  of  doubt  the  doubt  should  be  re- 
solved in  favor  of  the  insured.  We  therefore 
conclude  that  the  deceased  was  not,  under 
the  evidence,  engaged  in  the  manufacture  of 
spirituous  liquors  as  a  beverage,  and  that 
the  court  should  not  have  instructed  the  jury 
peremptorily  to  find  for  the  defendant  on 
this  ground. 

The  defendant  by  its  answer  pleaded,  in 
substance,  that  it  was  stipulated  in  the 
contract  that  the  insured  should  pay  his  as- 
sessments in  each  calendar  month,  and  that, 
if  he  failed  to  pay,  his  certificate  became 
void;  that  any  member  suspended  for  the 
nonpayment  of  his  assessments  might  be  re- 
instated by  the  payment  within  sixty  days 
of  his  dues,  provided  he  was  in  good  health 
at  the  time  of  his  reinstatement;  that  the  de- 
ceased failed  to  pay  his  assessments  in  the 
month  of  June,  and  that  he  paid  them  on 
July  2d,  and  was  reinstated,  but  that  at 
that  time  he  was  not  in  good  health,  but  was 
suffering  from  the  disease  which  afterwards 
resulted  in  his  death.  The  plaintiff  by  her 
reply  denied  that  the  insured  was  not  in 
good  health  when  he  paid  the  assessment 
and  was  reinstated,  or  that  he  was  then  suf- 
fering with  the  disease  from  which  he  died. 
The  proof  on  the  trial  by  his  wife  was  that 
he  was  taken  sick  on  July  5th.  The  proof 
for  the  company  by  a  physician  was  that  the 
deceased  consulted  him  on  July  2d,  but  the 
physician's  evidence  is  not  clear  as  to  the 
cause  of  this  consultation.  Under  the  evi- 
dence, the  question  should  have  been  sub- 
mitted to  the  jury. 

It  is  insisted  for  the  appellant  that  the 
defendant  waived  its  right  of  forfeiture  for 
nonpayment  of  assessinents,  because  its  cus- 
tom was  to  receive  the  stipulated  payments, 
though  made  after  the  time  required  by  the 
contract,  and  that  it  is  therefore  estopped 
from  enforcing  the  forfeiture,  although  the 
deceased  was  not  in  good  health  wlien  he 
made  the  payment.  But  an  estoppel  must 
be  pleaded;  matter  in  estoppel  cannot  be 
given  in  evidence  under  a  traverse.  On  the 
return  of  the  case,  the  plaintiff  will  be  al- 
lowed to  amend  her  reply  if  she  desires  to 
do  so. 

Judgment '  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 

Petition  for  rehearing  denied,  September 
30,  1913. 


NATIONAL  OOXJNCIL  JUNIOR  ORDER 
UNITKD  AMEKICAN  MECHANICS, 
Appt., 
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t  Ky.  638,  158  S.  W. 


2.) 


InBDrance  —  benefit  •—  liquor  seller  ^ 
B^Dt  —  adtnlnlntrator. 

1.  An  adminiatratar   of   the  IcMper   of  B 

aalooD  who  renews  the  liwnae  in  his  own 
name,  and  continues  the  business  through 
emploj-eea  for  the  benefit  of  the  estate,  is 
An  agent  within  the  meaning  of  a  provision 
in  a  benefit  certificate  denying  the  right  to 
benefits  to  everj  person  engaged  in  the  ule 
of  liquors  either  as  proprietor  or  agent. 
Same  —  estoppel  —  acceptance  of  does. 

2.  Acceptance  by  a  local  lodge  of  dues 
and  assess  men  ta  from  a  member,  with  full 
knowledge  that  he  is  engaged  in  the  liquor 
business,  does  not  estop  the  order  from  con- 
testing the  right  to  benetits  on  that  ground, 
where,  by  the  by-laws,  no  person  engaged 
in  that  business  ia  eligible  to  membershipi 
and   engaging   in   such   business   ipso   facto 


(Hay  8,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  tor  Franklin  Coun- 
ty in  plaintifTs  favor  in  an  action  brought 
to  recover  the  amount  of  a  funeral  benefit 
Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Smith  W.  Bennett  and  Brown 
A  Nnckola,  tor  appellant: 

A  member  of  a  fraternal  benefit  order  is 
presumed  to  know  the  provisions  of  the  con- 
stitution and  by-laws  of  the  order,  and 
those  provisions  are  a  part  o(  his  contract 
with  the  order. 

Boyce  v.  Boyal  Circle,  09  Mo.  App.  340, 
73  S.  W.  300;  Modem  Woodmen  v.  Tevis, 
54  C.  C.  A.  2B3,  117  Fed.  369;  KnighU  of 
Columbus  V.  Burroughs,  107  Va,  671,  17 
L.R.A.(N.S.)  246,  aO  S.  E  40;  DriBcolI  v. 
Modem  Brotherhood,  77  Neb.  282,  109  N.  W. 
158;  Royal  Highlanders  v.  Scovill,  80  Neb. 
213,  4  L.R.A.(N.S.)  421,  02  N.  W.  206;  1 
Bacon,  Ben.  Soc.  g  81. 

William  Thompson's  connection  with  the 
liquor  business,  under  the  agreed  state  of 
facts,  waa  such  as  to  subject  him  to  every 


Note.  ^  As  to  who   is  deemed  to   bt 
gaged    in    the    liquor   business   within    the 
meaning  of  an  insurance  contract,  see  note 
to  Brackett  v.  Modern  Brotherhood,  ante, 
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liquor  dealers  into  the  order. 

State  ei  rel.  Young  v.  Temperance  Benev. 
Asso-  42  Mo-  App.  485;  Supreme  Tent,  K. 
"'  .  Volkert,  25  Ind.  App.  627,  57  N.  E. 
203;  McGurk  t.  Metropolitan  L.  Ins.  Co. 
A  Conn.  528,  1  hJLA.  683,  10  Atl.  263; 
Moerscbbaecher  t.  Supreme  Council,  R.  L- 
111.  9,  52  L.HA.  281,  69  N.  E.  17;  Peo- 
ple ex  rel.  Goett  v.  Grand  Lodge,  A.  O.  U. 
W.  32  Misc.  528,  67  N.  Y.  Supp.  330. 

The  receipt  of  due*  by  the  local  council 
from  a  delinquent  member  or  from  one  under 
disability— «uch  disability  or  delinquency 
being  known  to  the  local  council,  but  not 
known  to  the  national  council,  does  not  con- 
stitute a  waiver  or  estoppel  on  the  part  of 
lational  council  to  insist  upon  the  for- 
feiture resulting  from  the  disability  or  de- 
linijuency. 

Boyce  r.  Royal  Circle,  90  Mo.  App.  349, 
73  S.  W.  300 ;  Knights  of  Columbus  v.  Bur- 
roughs, 107  Va.  071,  17  L.R.A.(N.S.)  246, 
SO  S.  E.  40;  Royal  Highlandera  v.  Scovill, 
66  Neb.  213,  4  L.R.A.(N.S.)  421.  92  N.  W. 
200 ;  Borgraefe  v.  Supreme  Lodge,  R.  L.  H. 

22  Mo.  App.  127;  Showalter  v.  Modem 
Woodmen,  156  Mich,  39U,  120  N.  W.  9B4; 
Driscoll  V.  Modem  Brotherhood,  TT  Neb. 
282,  109  N.  W.  168;  Coughlin  v.  KnighU  of 
Columbus,  7"  Conn.  218,  64  Atl.  223;  Voel- 
kel  v.  Supreme  Tent,  K.  M.  118  Wis.  202, 
92  N.  W.  1104;  2  Bacon,  Ben.  Soc  S  434  a; 
Modem  Woodmen  v.  Tevia,  64  C.  C.  A.  293, 
117  Fed.  369;  Home  Fomm  Benefit  Order 
V.  Jones,  n  Okla.  50S,  60  Pac.  165;  Wells  v. 
Indepenut;nt  Order,  9  Can.  Law  Times,  178; 
Grand  Lodge,  A.  0.  U.  W.  v.  Bunkers,  13- 

23  Ohio  C.  C.  487;  Supreme  Lodge,  K,  H.  v. 
Keener,  8  Tex.  Civ.  App-  267,  25  S.  W.  1084; 
Clark  T.  National  Council,  J.  0.  U.  A.  M. 
~  Tenn.  — . 

Messrs.  Scott  &  Hamilton  for  appellees: 

Hobson,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

William  Thompson  was  a  member  of  the 
Junior  order  of  United  American  Mechanics, 
a  fraterfial  society  which  maintains  a  funer- 
al benefit  department.  He  joined  the  order 
on  April  16,  1909,  and  was  admitted  to 
the  funeral  benefit  department  on  Novcml>er 
a,  1009.  He  died  in  the  year  IBll,  having 
paid  all  his  assessments  as  they  fell  due. 
The  order  refused  to  pay  to  his  beneficiariea 
the  amount  of  the  funeral  benefit,  $250, 
and  this  suit  followed.  The  company  de- 
fended the  suit  on  the  ground  that  Wil- 
liam Thompson  was  engngfd  in  the  liquor 
b^9ijiei!9,  and  that  a  pcraon  engaged  in  tbi* 
business  was  not  eligible  for  membership  in 
the  funeral  benefit  department.  The  certlfi- 
icate  which  was  sued  on  is  in  these  words: 
"Junior  Order  United  American  Mechanic* 
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will  pay  to  Capital  City  Council,  No.  29, 
Junior  Order  United  American  Mechanics  of 
Frankfort,  state  of  Kentucky,  for  the  legal 
dependent  of  William  Thompson  within 
thirty  days  from  the  receipt  of  the  proof  of 
bis  death  the  sum  of  two  hundred  and  fifty 
dollars  ($250)  upon  the  condition  that  the 
said  Capital  City  Council  No.  29  is  now  and 
shall  be  at  the  time  of  the  death  of  the  said 
William  Thompson  in  good  standing  in  the 
funeral  benefit  department  of  the  National 
Council  Junior  Order  United  American  Me- 
chanics of  the  United  States  of  North  Amer- 
ica; that  is  to  say,  that  it  has  paid  all 
assessments  due  to  the  funeral  benefit  de^ 
partmcnt  at  the  time  of  the  death  of  the 
said  William  Thompson,  and  has  complied 
with  all  laws,  rules,  and  regulations  govern- 
ing the  funeral  benefit  department,  and  is  in 
goo<l  standing  wi^h  the  National  Council  and 
State  Council  having  jurisdiction  over  said 
council.  Also,  upon  the  further  condition 
that  the  said  William  Thompson  was  not  re- 
ceived to  membership  nor  retained  as  a  mem- 
ber in  violation  of  the  laws  and  decisions 
of  the  order,  and  that  at  the  time  of  his 
death  he  was  a  beneficial  member  in  good 
standing  of  said  Capita!  City  Council  No. 
29,  and  entitled  to  death  benefits  in  accord- 
ance with  the  constitution  and  laws  of  that 
council  and  the  State  and  National  Council 
now  in  force  or  hereafter  adopted  prior  to 
said  death." 

Section  1  of  the  by-laws  provides  for  the 
creation  of  a  funeral  benefit  department. 
Section  2  provides  for  its  government.  Sec- 
tion 3  provides:  "The  entire  beneficial  mem- 
bership of  any  council  of  the  Jr.  O.  U.  A.  M. 
in  good  standing  with  its  State  Council  and 
with  the  National  Council  shall  be  entitled 
to  membership  in  the  funeral  benefit  depart- 
ment, but  of  the  members  of  any  council 
that  may  be  admitted  to  membership  in  the 
funeral  benefit  department  only  such  as  pos- 
sess the  qualifications  hereinafter  provided 
shall  be  entitled  to  benefits  thereof." 

Section  4  provides  for  two  classes  of  mem- 
bership in  the  funeral  benefit  department. 
Section  5,  regulating  application  for  mem- 
bership, provides:  ''Any  council  desiring  to 
obtain  membership  in  the  funeral  benefit  de- 
partment shall  make  application  to  the  sec- 
retary-manager upon  the  blanks  furnished 
for  that  purpose." 

The  blank  furnished  for  that  purpose, 
which  is  set  out  in  the  by-law,  contains  the 
following:  "We  hereby  agree  to  make  no 
claim  on  you  for  benefits  upon  the  death  of 
any  brother  who  is  not  in  good  standing  in 
the  council  at  the  time  of  his  death,  or  who 
is  not  entitled  to  death  benefits  according  to 
the  constitution  and  by-laws  of  this  council, 
nor  who  may  be  sick  or  disabled  at  the  time 
of  admission  of  this  council  in  the  funeral 
45  L.R.A.fN.S.V 


benefit  department,  nor  who  is  engaged  in 
the  liquor  business,  contrary  to  the  laws  of 
the  order.  .  .  .  We  hereby  agree  that  no 
benefits  shall  be  paid  where  the  deceased 
has  been  received  to  membership  in  violation 
of  the  laws  and  decisions  of  the  order." 

Section  9  is  in  these  words:  "No  person 
shall  be  admitted  to  the  funeral  benefit  de- 
partment who  is  engaged  in  the  manufacture 
or  sale  of  malt,  spirituous,  or  vinous  liquors 
as  a  beverage,  either  as  proprietor  or  agent 
(except  bona  fide  hotel  keepers  or  drug- 
gists) ;  and  should  any  member  of  the  funer- 
al benefit  department  hereafter  enter  upon 
the  manufacture  or  sale  thereof,  in  either 
capacity  aforementioned,  he  shall  thereby, 
ip80  facto,  forfeit  all  rights  of  membership 
therein,  and  his  certificate  shall  thereby  be- 
come null  and  void,  and  payment  of  assess^ 
ments  or  dues  thereafter  shall  in  no  manner 
affect  such  forfeiture." 

The  case  was  submitted  to  the  circuit  court 
upon  the  following  agreed  statements  of 
facts: 

"It  is  agreed  between  the  parties  that  R. 

P.  Thompson  died  on  the day  of , 

and  that  afterwards  William  Thompson, 
plaintiffs'  intestate,  qualified  as  his  adminis- 
trator; that  at  the  time  of  the  death  of  R. 
P.  Thompson  he  was  the  owner  of  a  saloon 
located  in  Frankfort,  Kentucky,  and  that 
said  saloon,  with  its  fixtures  and  stock, 
were  a  part  of  his  personal  estate,  and  was 
turned  over  to  William  Thompson,  admin- 
istrator; that  thereafter  William  Thompson 
conducted  said  saloon  as  a  part  of  the  es- 
tate of  R.  P.  Thompson,  deceased,  and  as 
administrator;  that  he  employed  all. the 
help  about  saH  saloon,  bought  all  supplies 
therefor,  paid  for  the  same,  but  that  he 
never  at  any  time  worked  in  said  saloon,  or 
was  a  barkeeper  therein. 

"It  is  agreed  that  at  the  time  he  made  ap- 
plication for  insurance  in  the  defendant's 
order  he  was  engaged  in  said  saloon  business 
as  above  indicated,  as  administrator  of  R.  P. 
Thompson,  deceased;  that  he  never  owned 
said  saloon  himself,  nor  owned  any  stock 
therein,  nor  did  he  ever  work  there;  but  that 
at  said  time  and  thereafter  he  bought  all 
the  supplies  for  said  saloon,  employed  and 
discharged  all  the  help  about  the  place,  in 
the  capacity  of  administrator  of  R.  P. 
Thompson,  deceased;  that  after  the  expira- 
tion of  the  license  which  had  been  issued  to 
R.  P.  Thompson  prior  to  his  death,  the  li- 
cense was  annually  renewed  in  the  name  of 
William  Thompson. 

"It  is  agreed  that  the  oflScers  and  members 
of  Capital  City  Council  No.  29  and  the  per- 
son representing  the  Capital  City  Council 
No.  29,  who  collected  the  assessments  on 
said  certificate  of  insurance,  knew  the  con- 
nection that  William  Thompson   had  with 
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the  saloon  of  R.  P.  Thompson,  deceased,  and 
knew  the  same  at  all  times  when  any  and  all 
assessments  and  dues  were  paid  by  reason 
of  his  being  a  member  of  said  order;  that 
when  said  assessments  were  remitted  to  the 
Grand  Lodge  of  the  subordinate  lodge  the  of- 
ficers and  agents  of  the  subordinate  lodge, 
who  remitted,  knew  that  William  Thompson 
was  connected  with  the  saloon  of  R.  P. 
Thompson,  as  above  indicated,  but  that 
none  of  the  officers  of  the  National  Cbuncil 
Junior  United  American  Mechanics  had  any 
actual  knowledge  of  said  William  Thomp- 
son's said  connection  with  the  operation  of 
said  saloon  until  after  his  death.  It  is 
agreed  that  at  the  hearing  the  by-laws  of 
the  funeral  benefit  department  attached  to 
the  answer  of  the  National  Council  may  be 
read  in  evidence." 

On  these  facts  the  circuit  court  gave  judg- 
ment in  favor  of  the  plaintiff.  The  de- 
fendant appeals. 

The  first  question  to  be  determined  is: 
Was  William  Thompson  engaged  in  the  sale 
of  malt,  spirituous,  or  vinous  liquors  as  a 
beverage,  either  as  a  proprietor  or  agent, 
within  the  meaning  of  §  9T  It  will  be 
observed  that  by  the  by-laws  no  person  shall 
be  admitted  to  the  funeral  benefit  depart- 
ment who  is  engaged  in  the  manufacture  or 
sale  of  malt,  spirituous,  or  vinous  liquors 
as  a  beverage,  either  as  proprietor  or  agent. 
R.  P.  Thompson  died  in  March,  1908.  Wil- 
liam Thompson  qualified  as  his  administra- 
tor on  March  12,  1908.  The  license  under 
which  the  saloon  was  then  conducted  ex- 
pired on  April  30,  1908,  and  this  license 
was  renewed  then  and  annually  thereafter 
on  April  30,  1909,  1910,  and  1911.  A  person 
to  whom  another's  estate  is  intrusted  by 
law  may,  in  his  official  capacity,  wind  up 
the  estate,  and  is  allowed  a  reasonable  time 
for  so  doing,  as,  for  instance,  the  assignee 
of  an  insolvent  estate,  the  curator  of  a  de- 
cedent's estate,  and  the  like;  and  a  dis- 
tinction may  be  drawn  between  acts  done  by 
such  a  person  in  his  official  capacity  and 
acts  done  by  him  personally.  If  William 
Thompson  had  only  taken  charge  of  this 
saloon  as  administrator,  and  had  done  noth- 
ixi^  more  than  he  was  authorized  to  do  as 
administrator,  a  different  question  would  be 
presented.  But  that  is  not  the  case.  The 
law  conferred  upon  him  no  authority,  as 
administrator,  to  renew  the  license  annu- 
ally and  to  continue  running  the  saloon. 
The  license  was  not  issued  to  him  as  ad- 
ministrator. The  license  was  in  the  name 
of  William  Thompson,  and  William  Thomp- 
son was,  from  a  le^ral  standpoint,  the  person 
who  was  running  the  saloon.  He  was  the 
only  person  who  was  authorized  by  law  to 
conduct  it,  and  was  the  person  who  could  be 
lield  responsible  for  its  proper  conduct.  It 
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is  true  he  was  not  the  proprietor  of  the 
saloon,  and  he  was  running  it,  not  for  his 
own  benefit,  but  for  the  benefit  of  R.  P. 
Thompson's  estate;  still  in  so  doing  he  was 
the  agent  of  the  estate,  and  was  engaged 
in  the  saloon  business  as  the  agent  of  the  es- 
tate. To  hold  that  a  person  who  conducts 
a  saloon,  employs  all  the  help  about  it,  buys 
all  the  supplies,  and  pays  for  them,  is  not 
engaged  in  the  sale  of  spirituous,  vinous, 
and  malt  liquors  as  a  beverage,  simply  be- 
cause he  does  not  stay  in  the  saloon  and 
sell  the  liquors  himself,  would  be  to  ignore 
the  principle  of  law  that  he  who  does  a 
thing  by  the  hand  of  another  does  it  him- 
self. If  it  had  only  been  intended  by  the 
by-law  to  exclude  from  membership  the  pro- 
prietors of  saloons,  the  words  "or  agent"  are 
meaningless,  and  as  William  Thompson,  un- 
der the  agreed  facts,  was  engaged  in  the  sale 
of  intoxicants  as  a  beverage,  acting  as  agent 
for  R.  P.  Thompson's  estate,  he  was  not 
eligible  under  the  by-law  to  be  admitted  to 
the  funeral  benefit  department. 

The  remaining  question  is:  Is  the  or- 
der estopped  to  make  this  defense  by  reason 
of  the  fact  that  the  local  lodge,  with  full 
knowledge  of  all  the  facts,  accepted  from 
Thompson  his  dues  and  assessments?  The 
authorities  on  the  subject  are  by  no  means 
harmonious.  In  29  Cyc.  188, 189,  the  rule  is 
thus  stated: 

"The  society  may  be  estopped  from  rely- 
ing on  provisions  of  the  contract  or  by-laws 
forming  a  part  of  the  contract,  by  the  acts 
or  omissions  of  officers  or  agents  having  au- 
thority to  act  in  regard  to  the  subject-matter 
thereof;  and  those  provisions  may  likewise 
be  waived.  Officers  or  agents  of  the  society 
have  no  power,  however,  to  waive  the  re- 
quirements of  its  constitution.  The  society 
may,  by  stipulation  in  its  constitution  or 
by-laws  or  in  the  contract  of  membership, 
limit  the  power  of  its  officers  and  agents 
with  reference  to  estoppel  and  waiver.  In 
this  event  the  member  and  the  beneficiary 
are  charged  with  knowledge  of  the  limita- 
tion and  are  bound  thereby,  so  that  neither 
may  rely  on  acts  of  officers  or  agents  which 
might  otherwise  create  an  estoppel  or 
amount  to  a  waiver. 

"Inferior  lodges  and  their  officers  and 
agents  are  generally  held  to  be  the  agents  of 
the  society,  and  hence  they  may,  by  acts  or 
omissions  founding  an  estoppel  or  waiver, 
preclude  the  society  from  relying  on  grounds 
of  avoidance  or  forfeiture.  To  create  an  es- 
toppel or  waiver  as  against  the  society,  how- 
ever, they  must  have  acted  as  its  agent, 
and  within  the  scope  of  their  authority  as 
such." 

Tn  2  Bacon  on  Benefit  Societies  3d  ed. 
§  434a,  the  author,  after  a  comparison  of 
the  conflicting  decisions  on  the  subject,  thus 
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states  his  conclusion:  "Upon  principle  it 
would  seem  that  members  of  a  benefit  socie- 
ty, being  presumed  to  know  its  laws,  cannot 
excuse  their  failure  to  comply  with  those 
laws  on  the  ground  of  the  omissions  or  acts 
of  other  members,  selected  for  officers,  be- 
cause, as  all  know  the  limitations  of  au- 
thority imposed  by  such  by-laws  on  the  offi- 
cers, the  members  cannot  be  misled  or  claim 
want  of  knowledge.  It  is  an  elemental  rule 
that  where  the  means  of  knowledge  are 
equal  there  can  be  no  estoppel;  nor  can  es- 
toppel exist  without  some  act  of  the  party 
estopped  misleading  the  other  to  his  disad- 
vantage." 

It  will  be  observed  that  by  the  certificate 
which  is  the  basis  of  the  action  the  Junior 
Order  United  American  Mechanics  agrees,  to 
pay  the  local  lodge  the  sum  of  $250  for  the 
legal  dependent  of  William  Thompson,  upon 
the  condition  that  William  Thompson  was 
not  received  to  membership,  nor  retained  as 
a  member,  in  violation  of  the  laws  and  de- 
crees of  the  order.  It  will  also  be  observed 
that  Thompson  was  admitted  to  the  funeral 
benefit  department  upon  application  of  the 
local  lodge,  and  that  in  this  application  the 
lodge  agreed  to  make  no  claim  on  the  order 
for  benefits  upon  the  death  of  any  brother 
who  is  engaged  in  the  liquor  business  con- 
trary to  the  laws  of  the  order,  and  that  no 
benefits  shall  be  paid  where  the  deceased  has 
been  received  to  membership  in  violation  of 
the  laws  of  the  order.  It  will  also  be  ob- 
served that  by  §  9  of  the  by-laws  no  per- 
son who  is  engaged  in  the  business  of  sell- 
ing liquor  is  eligible  to  membership,  and  if 
he  engages  in  it  this  shall  ipso  facto  forfeit 
all  rights  of  membership,  and  that  the  pay- 
ment of  assessments  or  dues  shall  in  no  man- 
ner affect  such  forfeiture.  These  provisions 
clearly  limit  the  authority  of  the  local  lodge. 
As  we  understand  the  quotation  above  made 
from  29  Cyc.  and  the  rule  as  quoted  from 
Bacon  on  Benefit  Societies,  whether  or  not 
the  order  is  affected  by  the  conduct  of  the 
local  lodge  depends  upon  whether  or  not  the 
local  lodge  acted  within  the  apparent  scope 
of  its  authority.  Wliere  the  agent  exceeds 
the  scope  of  his  apparent  authority,  and  this 
want  of  authority  is  known  to  the  person 
dealing  with  him,  the  principal  is  not  bound. 
We  see  no  reason  why  this  rule  should  not 
apply  as  between  an  order  and  the  local 
lodge,  where  by  the  by-laws  of  the  order 
the  powers  of  the  local  lodge  are  circum- 
scribed, and  the  act>  which  is  done  is  be- 
yond the  scope  of  the  authority  conferred 
upon  the  local  lodge  by  the  by-laws.  It 
seems  to  us  sound  to  require  the  members 
of  a  fraternal  society  to  take  notice  of  the 
laws  of  the  order,  and  when  they  know  the 
local  lodge  is  exceeding  its  authority  there 
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seems  to  be  no  sufficient  reason  for  holding 
the  order  bound  by  the  acts  of  the  local 
lodge;  for  if  this  is  permitted  the  members 
of  the  local  lodge  may,  by  ignoring  the  rules 
of  the  order,  pursuant  to  an  agreement 
among  themselves,  defeat  the  purposes  for 
which  the  order  was  intended. 

In  Voelkel  v.  Supreme  Tent,  K.  M.  lift 
Wis.  202,  92  N.  W.  1104,  the  dues  of  a  mem- 
ber  were  paid  four  days  after  his  death,  and 
after  it  was  claimed  he  had  committed  sui- 
cide. The  plaintiff  in  that  case  relied  upon 
an  estoppel  by  reason  of  the  conduct  of  the 
subordinate  tent.  The  court  said:  "As  to 
the  question  of  receiving  the  money  after 
death  of  insured,  §§  233  and  234  of  defend- 
ant's rules  provide  that  the  subordinate  tent 
is  the  agent  of  its  members  in  collecting  and 
transmitting  dues  and  assessments,  and  that 
the  Supreme  Tent  should  not  be  liable  for 
any  negligence,  or  bound  by  any  illegal  ac- 
tion or  irregularity,  of  such  subordinate  tent. 
Under  the  facts  stated  and  the  rules  noted, 
the  reception  of  the  money  by  the  collector, 
if  irregular,  was  an  error  of  the  plaintiff'a 
own  agents  which  she  cannot  now  take  ad- 
vantage of." 

In  Driscoll  v.  Modem  Brotherhood,  77  Neb. 
282,  109  N.  W.  158,  the  dues  had  been  as- 
sessed contrary  to  the  laws  of  the  order,  and 
there,  as  here,  it  was  insisted  that  the  waiver 
by  the  local  lodge  estopped  the  order.  Hold- 
ing that  the  order  was  not  bound,  the  court 
said :  "The  association  is  a  corporation,  and 
consequently  can  act  only  through  its  officera 
or  agents.  Such  officers  or  agents  may  bind 
it  while  acting  within  the  scope  of  their  au- 
thority, but  not  beyond.  The  authority  of 
each  is  defined  and  limited  by  the  constitu- 
tion of  the  association,  which  is  a  part  of  the 
contract  upon  which  the  plaintiff  seeks  to- 
recover.  He  is  therefore  chargeable  with  no- 
tice of  such  limitations,  and  no  question  of 
ostensible  authority  arises." 

In  Coughlin  v.  Knights  of  Columbus,  79 
Conn.  218,  64  Atl.  223,  the  member  did  not 
pay  his  dues  in  time,  and  the  local  lodge 
afterwards  accepted  them  according  to  a 
custom  of  its  own,  which  was  contrary  to  the 
rules  of  the  order.  It  was  held  that, 
although  the  local  lodge  had  long  been  doing 
this,  the  order  was  not  bound.  The  court 
said:  *'The  officers  of  this  defendant  cor- 
poration, in  dealing  with  Coughlin  and  other 
life  insurance  members,  were  all  acting  aa 
special  agents  under  a  special  authority,  the 
precise  limits  of  which  were  known  to  all 
members,  and  their  acts  alleged  in  the  reply 
were  in  excess  of  this  authority  and  cannot 
operate  to  prevent  the  defendant,  either  by 
waiver  or  estoppel,  from  maintaining  its  de- 
fense to  this  action  as  stated  in  its  answer." 

A  number  of  other  authorities  to  the  same 
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effect  are  cited  in  those  above  cited.  It  is 
true  there  are  some  cases  holding  to  the 
contrary;  but  it  will  be  found  that  in  most 
of  them  the  decision  of  the  court  turned  upon 
the  authority  of  the  local  lodge  under  the 
by-laws  of  the  order.  Thus  in  Modem  Wood- 
men T.  Breckenridge,  75  Kan.  373,  10  L.R.A. 
(N.S.)  136,  89  Pac.  661,  12  Ann.  Cas.  636, 
the  local  lodge,  which  had  the  power  to  dis- 
cipline and  expel  a  member,  allowed  him  to 
remain  a  member  of  the  lodge  with  knowl- 
edge of  his  bad  habits.  The  order  was  held 
estopped  by  the  conduct  of  the  local  lodge. 
But  there  the  local  lodge  had  power  to  pass 
on  the  question,  and  its  action  in  a  matter 
within  its  jurisdiction  was,  under  the  au- 
thorities above  cited,  binding  on  the  order. 
The  cases  of  Fraternal  Aid  Asso.  v.  Powers, 
67  Kan.  420,  73  Pac.  65,  Modern  Woodmen  v. 
Colman,  68  Neb.  660,  94  N.  W.  814,  96  N.  W. 
154,  High  Court,  I.  0.  F.  ▼.  Schweitzer,  171 
111.  325,  49  N.  £.  506,  and  Order  of  Columbus 
T.  Fuqua,  —  Tex.  Civ.  App.  ■— ,  60  S.  W. 
1020,  which  are  relied  on  by  appellee,  all 
turn  on  the  same  ground.  The  conflict  of 
authority  on  the  question  is  more  apparent 
than  real,  due  to  general  expressions  in  some 
of  the  opinions  which  have  been  applied  in  a 
few  others. 

In  the  case  at  bar  the  promise  of  the  order 
is  to  pay  the  money  to  the  local  lodge  upon 
a  condition  that  is  broken,  and  in  the  appli- 
cation for  membership  it  is  stipulated  that 
no  claim  will  be  made  on  the  order  if  this 
condition  is  broken;  and  it  is  further  stip- 
ulated in  the  by-law  that  the  payment  of  as- 
sessments and  dues  to  the  local  lodge  shall 
shall  not  waive  the  forfeiture  if  the  member 
is  engaged  in  the  saloon  business.  The  lan- 
gua^  used  is  so  plain  as  to  leave  no  room 
for  instruction.  The  power  of  the  local 
lodge  was  expressly  limited.  The  members 
of  one  of  these  fraternal  societies  are  all 
equally  bound  by  the  by-laws  of  the  order; 
and  it  is  an  elementary  rule  that  no  one 
shall  profit  by  his  own  wrong.  If  all  the 
members  of  a  local  lodge  should  agree  to- 
gether to  disregard  a  by-law  of  the  order, 
this  would  be  a  wrong,  and  no  one  of  them 
can  be  allowed,  as  against  the  order,  to  profit 
by  this  wrong  and  assert  against  the  order  a 
claim  which  he  could  not  otherwise  have 
asserted.  We  therefore  conclude  that  on  the 
agreed  facts  there  should  be  no  recovery  on 
the  certificate. 

Judgment  reversed,  and  cause  renuinded 
for  further  proceedings  consistent  herewith. 
The  assessments  paid  by  William  Thompson 
on  his  certificate  may  be  recovered. 

Petition  for  rehearing  denied. 
45  L.R.A.(N.S.) 
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RICHARD  J.  LAWSON,  Corporation  Coun- 

ael, 

V. 

WILLIAM  F.   CONNOLLY,  Judge  of  Re- 
corder's  Court. 

(—  Mich.  — ,  141  N.  W.  623.) 

Municipal  corporation  —  reports  from 
owners  of  moving  vans  —  power  to 
acquire. 

1.  A  municipal  corporation  may  require 
the  owners  of  public  moving  vans  to  file 
with  the  police  commissioners  a  report  of 
the  persons  for  whom  they  move  household 
goods,  and  the  places  from  and  to  which 
the  goods  are  taken. 

Carriers    —    drayman. 

2.  Those  engaged  in  the  busineas  of  dray- 
men or  truckmen,  for  transportation  of 
goods  and  merchandise  within  a  city  are 
common  carriers. 

(May  28,  1913.) 
Note.  -*  RegulatUm   of   draymen* 

This  note  includes  cases  dealing  with  pub- 
lic drays,  carts,  trucks,  and  so-called  *'ex- 
press  wagons,"  but  does  not  undertake  to 
determine  the  applicability  of  statutes  or 
ordinances  in  terms  regulating  such  vehicle?, 
to  vehicles  used  only  in  business  of  a  private 
nature. 

As  to  license  fee  for  use  of  streets  by 
vehicles  in  general,  see  note  to  Tomlinson 
V.  Indianapolis,  36  L.R.A.  413. 

Introduction  and  general  principles. 

The  power  of  a  municipality  to  levy  and 
collect  a  license  tax  on  drays  and  other 
similar  vehicles,  and  to  prescribe  the  com- 
pensation for  the  use  of  such  drays,  is  a 
police  power,  and  not  one  giving  authority 
to  levy  taxes.  It  is  evidently  intended  for 
the  purpose  of  protecting  the  public,  and  to 
that  end  authorizing  the  regulation  of  the 
business  of  draymen  and  others  who,  in  fact, 
are  common  carriers.  McCauley  v.  State,  83 
Neb.  431,  119  N.  W.  676;  Ft  Smith  v. 
Ayers,  43  Ark.  82. 

A  license  may  be  imposed  on  vehicles, 
and  the  fee  for  such  license  may  be  collect- 
ed, with  a  view  to  revenue  only,  and  may  be 
set  aside  as  a  special  fund  to  be  used  in  im- 
proving and  repairing  the  streets  of  the 
city,  and  the  only  constitutional  limitation 
upon  the  right  to  exact  such  license  fee  for 
the  use  of  streets  is  that  it  must  be  imposed 
by  general  law  uniform  as  to  the  class  upon 
which  it  operates.  Harder's  Fire  Proof 
Storage  &  Van  Co.  t.' Chicago,  235  111.  58, 
85  N.  E.  245,  14  Ann.  Cas.  536. 

License  fees  exacted  of  public  drays  under 
the  police  power  must  be  equal,  i.  0.,  not 
based  on  any  arbitrary  distinction  between 
different  classes  of  such  vehicles,  but  only 
on  such  a  difTerence  in  the  situation  and 
circumstances    as    suggests    the    practical 
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APPLICATION  for  a  writ  of  mandamuB 
to  compel  respondent  to  entertain  a 
proceeding  for  the  alleged  violation  of  a 
municipal  ordinance  requiring  reports  by 
owners  of  moving  vans.    Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  J.  Mahon,  with  Mr. 
Thomas  P.  Pennlman,  for  petitioner: 

Mandamus  is  the  proper  remedy  to  com- 
pel the  court  to  entertain  the  complaint, 
and  to  test  the  validity  of  the  judgment 
as  to  the  reasonableness  or  constitution- 
ality of  an  ordinance  or  statute. 

Robison  v.  Miner,  68  Mich.  540,  37  N. 
W.  21;  Love  v.  Recorder's  Ct  Judge,  128 
Mich.  545,  56  L.R.A.  618,  87  N.  W.  785. 

The  ordinance  is  not  unconstitutional, 
and  is  reasonable. 


6  Cye.  365;  Munn  v.  Illinois;  94  U.  S. 
113,  24  L.  ed.  77;  8  Cyc.  874,  876;  Grand 
Rapids  V.  Braudy,  105  Mich.  675,  32  L.R.A. 
116,  65  Am.  St.  Rep.  472,  64  N.  W.  20; 
Fisher  v.  Harrisburg,  2  Grant,  Cas.  291; 
Com.  V.  Robertson,  6  Cush.  438;  St.  Louis 
V.  Weber,  44  Mo.  547;  1  Dill.  Mun.  Corp. 
n  327,  328;  Freund  Pol.  Power,  §  43,  p. 
39;  Vintners'  Co.  v.  Passey,  1  Burr. 
239,  1  Ld.  Kenyon,  500;  Workingham  v. 
Johnson,  Cas.  t.  Hardw.  285;  Poulters'  Co. 
V.  Phillips,  0  Bing.  N.  C.  314,  8  Scott,  593, 
9  L.  J.  C.  P.  N.  S.  190,  4  Jur.  124;  St. 
Paul  V.  Colter,  12  Minn.  41,  Gil.  16,  90 
Am.  Dec.  278;  Com.  v.  Patch,  97  Mass. 
221. 

Moving  van  owners  are  common  carriers. 

6  Cyc.  365. 


necessity  or  propriety  of  making  a  distinc- 
tion; and  they  must  be  reasonable,  usually 
being  limited  to  the  cost  of  issuing  the 
license  and  the  probable  expense  of  police 
supervision,  and  not  imposed  for  the  mere 
purpose  of  restriction  by  limiting  the  num- 
ber of  persons  engaging  in  the  business. 
State  V.  Finch,  78  Minn.  118,  46  L.R.A.  437, 
80  N.  W.  866. 

Such  a  license  fee  is  not  a  tax  upon  an 
occupation,  but  a  compensation  for  issu- 
ing the  license,  for  keeping  the  necessary 
records,  and  for  municipal  supervision 
over  the  business.  Ft.  Smith  v.  Ayers, 
supra. 

It  is  generally  considered  a  proper  exer- 
cise of  uie  police  powers  of  a  city  to  adopt 
such  regulations  for  the  carriage  of  baggage 
and  merchandise  as  will,  so  far  as  it  is 
practicable,  prevent  imposition,  annoyance, 
and  extortion.  Burlington  v.  Unterkircher, 
99  Iowa,  401,  68  N.  W.  795. 

The  business  of  a  public  drayman  or  ex- 
pressman is  affected  with  a  public  interest, 
and  is  liable  to  peculiar  abuses;  the  princi- 
pal object  of  police  rules  in  respect  to  the 
vehicles  used  in  such  business  is  to  regulate 
the  same  so  as  to  protect  the  public  against 
fraud  or  extortion.     State  v.  Finch,  supra. 

Since  the  municipality  is  under  obligation 
to  establish  and  maintain  safe  streets  and 
highways  for  the  public,  it  may  very  proper- 
ly impose  a  tax  for  the  privilege  of  using 
those  streets,  and  especially  for  the  privi- 
lege of  usinff  them  as  a  business  or  occu- 
pation by  vehicles  calculated  to  injure  them 
and  wear  them  away.  Memphis  v.  Battaile, 
8  Heisk,  624,  24  Am.  Rep.  285;  Terre 
Haute  V.  Kersey,  159  Ind.  300,  96  Am.  St. 
Rep.  298,  64  N.  £.  469. 

So,  it  is  said  the  running  of  drays  and 
other  heavy  vehicles  upon  streets  causes  no 
inconsiderable  amount  of  expenditure  in  the 
way  of  repair.  In  large  cities  such  traffic 
causes  a  far  greater  destruction  to  the  pub- 
lic ways  than  the  usual  and  ordinary  travel 
of  citizens  otherwise  employed.  No  injus- 
tice is  done,  then,  in  exacting  a  reasonable 
compensation  for  such  use,  and  those  who 
enjoy  the  special  privilege  can  refuse  to 
bear  a  reasonable  portion  of  the  burden  with 
45  L.R.A.(N.S.)  73 


but  an  ill  grace.    Cincinnati  v.  Bryson,  15 
Ohio,  625,  45  Am.  Dec.  593. 

Taxes  may  be  levied  upon  the  privilege 
of  using  drays  or  carts  on  the  public  streeU, 
although  the  owner  may  already  have  been 
taxed  upon  the  drays  as  property,  i.  e^  an 
ad  valorem  tax;  and  upon  tne  privilege  of 
carrying  on  the  business  of  a  carter  or 
public  teamster,  i.  e.,  an  occupation  tax; 
and  such  taxation  is  not  triple  simply  be- 
cause one  person  may  have  to  pay  all  three 
forms  of  taxes,  since  it  is  not  the  person 
who  is  taxed,  but  his  property  and  his  privi- 
leges. Harder's  Fire  Proof  Storage  ft  Van 
Co.  V.  Chicago,  supra. 

Power  to  regulate  generally. 

Generally,  municipalities  are  by  charter 
given  the  power  to  license  and  regulate 
vehicles  of  various  kinds,  including  drays. 
Under  such  a  power,  a  municipality  may 
fix  the  terms  upon  which  draymen  shall  be 
permitted  to  exercise  their  calling,  and  may 
forbid  its  exercise  upon  any  other  terms. 
Cincinnati  v.  Bryson,  supra. 

And  to  that  end,  the  municipality  may 
impose  a  reasonable  license  tax.  Cincinnati 
v.  Bryson,  supra;  Hastings  Exp.  Co.  v.  Chi- 
cago, 135  111.  App.  268;  Burlington  v. 
Unterkircher,  supra. 

And  an  ordinance  requiring  a  tax  from 
"every  owner  of  a  wagon  or  other  vehicle" 
used  for  delivery  of  goods  in  the  city  is 
sufficient  for  that  purpose.  Memphis  v. 
Battaile,  supra. 

Under  such  charter  powers,  a  munici- 
pality may  by  proper  ordinance  prevent  the 
encumbering  or  obstructing  of  its  public 
streets  by  move  wagons,  express  wagons,  or 
other  vehicles  let  for  hire,  may  fix  stands 
for  the  same,  and  prevent  the  use  of  cer- 
tain streets  as  places  for  stands.  Kissin- 
ger V.  Hay,  62  Tex.  Civ.  App.  296,  113  S.  W. 
1005. 

Also  a  municipality  may  impose  a  license 
tax  on  all  persons  keeping  and  using  any 
such  vehicle  for  conveying  property  for 
hire,  and  this  will  apply  not  only  to  vehicles 
like  drays  which  are  let  out  or  rented  and 
controlled  by  others,  but  also  to  such  drays 
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Commoil  carriers,  haekmen,  cab  and 
sta^e  drivers,  etc.,  are  subject  to  regula- 
tion, even  to  the  extent  of  scheduling  their 
rates. 

8  Cyc.  874,  876;  Munn  t.  Illinois,  94  U. 
8.  113,  24  L.  ed.  77. 

The  presumption  is  in  favor  of  the  rea- 
sonableness and  validity  of  the  ordinance. 

Van  Hook  v.  Selma,  70  Ala.  361,  46  Am. 
Rep.  86;  17  Am.  ^  Eng.  Enc.  Law,  p.  248; 
Taunton  v.  Taylor,  116  Mass.  260;  Com. 
V.  Patch,  97  Mass.  221. 

Messrs.  Lodge  A  Brown,  for  respond- 
ent: 

The  power  of  the  legislature  is  not  abso- 
lute, but  subject  to  review. 

Lawton  v.  Steele,  162  U.  S.  137,  38  L. 
ed.   388,   14   Sup.   Ct.   Rep.   499;    State  v. 


Boone,  84  Ohio  Si.  361;  39  LJLA.(N^) 
1016,  96  N.  E.  924,  Ann.  Gas.  1912C,  683; 
22  Am.  ft  Eng.  Enc  Law,  2d  ed.  939. 

The  exercise  by  the  legislature  of  its 
powers  is  within  judicial  control  and  re- 
view. 

Phillips  ▼.  State,  77  Ohio  St.  214,  82 
N.  E.  1064. 

To  justify  the  state  in  interposing  its 
authority  in  behalf  of  the  public,  it  must 
appear: 

First,  That  the  interests  of  the  public 
generally,  as  distinguished  from  those  ol 
a  particular  class,  require  such  interfer- 
ence; 

Second,  That  the  means  proposed  axe  r^- 
sonably  necessary  for  the  accomplishment 


ns  are  kept  under  the  exclusive  control  of 
the  owner  while  carrying  goods  for  hire. 
Des  Moines  v.  Bolton,  328  Iowa,  108,  102  N. 
W.  1045,  6  Ann.  Cas.  906. 

The  power  to  regulate  all  drays  kept  for 
111  re  has  been  said  to  include  the  power  to 
license  as  a  means  of  regulation.  Ft.  Smith 
V.  Ayers,  43  Ark.  82. 

So,  under  statutory  authority  to  regulate 
the  use  of  coaches,  hacks,  drays,  and  other 
vehicles  for  hire,  a  municipality  may  enact 
nn  ordinance  requiring  a  reasonable  license 
fee  for  the  use  of  drays  and  other  similar 
vehicles,  and  may  classify  them  according 
to  the  character  of  loads  carried.  Terre 
1  la  lite  V.  Kersey,  supra. 

The  business  of  draymen  is  taxable  wheth- 
er the  drays  merely  do  the  business  of  cer- 
tain stores  and  tlieir  customers,  or  a  general 
business.  The  wear  and  tear  upon  the 
street  is  as  great  in  the  one  case  as  in  the 
other.    Johnston  v.  Macon,  62  Ga.  645. 

A  municipality  may,  by  virtue  of  the 
police  power,  enact  an  ordinance  requiring 
tirivers  of  public  moving  vans  to  keep  a 
record  of  the  place  from  which,  and  the 
place  to  which,  tliey  move  the  household 
furniture  of  any  person.  Lawson  y.  Con- 
nolly, 

Application    of    regulations    to    particular 
cases — ^generally. 

Under  charter  powers  to  license  and  regu- 
late hackmen,  draymen,  and  other  persons 
cngacred  in  carrying  passengers,  baggage,  or 
freight,  and  to  regulate  their  charges  there- 
on, a  municipality  cannot,  by  ordinance,  re- 
quire a  license  from  one  who  does  not  him- 
self engage  in  the  business  as  carrier  of 
property,  but  only  owns  wagons  and  teams 
which  he  hires  out  by  the  day  to  those  who 
have  goods  to  transport,  the  hirer  himself 
using  and  controlling  the  teams,  and  the 
owner  charging  him  in  proportion  to  the 
time  he  uses  them.  State  v.  Robinson,  42 
Minn.  107.  6  L.R.A.  339,  43  N.  W.  833. 

And  an  act  requiring  a  license  for  each 
dray,  wagon,  or  other  vehicle  "let  for  hire" 
does  not  apply  to  the  owner  of  a  large  move 
wagon  who  drives  it  himself  and  does  the 
45  L.R.A.(N.S.) 


actual  work  himself,  with  hired  help.  Orr 
V.  States  39  Tex.  Grim.  Rep.  124,  44  S.  W. 
1102. 

And  under  an  ordinance  allowing  a 
livery  stable  keeper  who  has  paid  his 
license  fee  as  such,  to  hire  out  Tarious 
vehicles  except  drays,  and  further  providing 
that  no  one  shall  run  a  dray  without  a 
license,  a  livery  stable  keeper  may  hire  out 
two-horse  wagons  to  haul  lumber  by  the 
day.    Griffin  v.  Powell,  64  6a.  625. 

But  an  ordinance  requiring  a  license  for 
each  cart,  truck,  or  dray  driven  for  hire 
applies  to  one  who  hires  out  his  earts  to 
anybody  that  wants  them,  although  he  may 
not  pursue  the  distinct  and  independent 
business  of  a  cartman,  but  generally  em- 
ploys his  carts  in  his  own  private  business. 
Brooklyn  v.  Breslin,  67  N.  Y.  691. 

One  who  keeps  horses  and  wagona  which 
are  engaged  by  various  firms  under  monthly 
contracts  for  hauling  goods,  each  wagon 
being  kept  exclusively  for  tiie  firm 
contracting  for  it,  the  men  operating 
the  wagons  being  employed  by  the 
owner,  but  being  under  the  direction  and 
control  of  the  contracting  firm,  the  wagons 
not  being  kept  at  the  public  stands  for 
licensed  vehicles,  and  never  being  used  for 
odd  jobs,  but  only  under  the  monthly  con- 
tracts, does  not  come  within  the  purview  of 
an  ordinance  making  it  unlawful  for  any 
person  to  keep  drays  or  wagons  for  hire  for 
the  transportation  of  goods  without  first 
obtaining  a  license.  Such  an  owner  is  not 
a  common  carrier;  he  does  not  hold  him- 
self out  as  ready  to  serve  any  person  who 
may  have  goods  to  transfer,  and  his  busi- 
ness is  not  such  as  would  authorize  the 
council  to  prescribe  the  compensation  which 
he  is  entitled  or  required  to  receive  from 
his  patrons.  McCauley  v.  State,  83  Keb. 
431,  119  N.  W.  676. 

But  a  company  engaged  in  transporting 
goods  for  hire  within  a  city  and  through 
adjacent  territory,  doing  most  of  its  busi- 
ness with  regular  shippers  and  customers  on 
express  contract,  but  also  serving  any  per 
son  who  may  apply  to  it,  whenever  the  work 
can  be  done  by  its  wagons  on  their  regular 
runs,   although   it  maintains    officers    and 
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of  the  purpose,  and  not  unduly  opprefisive 
upon  individualB; 

Third,  That  the  public  health,  the  public 
Ba/ety,  or  the  public  morals  are  conserved 
by  the  proposed  measure. 

Lawton  v.  Steele,  162  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct  Rep.  409;  22  Am.  k  Eng. 
Knc.  Law,  2d  ed.  939;  Opinion  of  Justices, 
211  Mass.  806,  98  N.  £.  334,  Ann.  Cas. 
1913B,  815;  Chicago  v.  Pennsylvania  Co. 
252  111.  185,  36  L.R.A.(N.S.)  1081,  96 
N.  £.  834,  Ann.  Cas.  1912D,  400;  State 
V.  Gardner,  58  Ohio  St.  599,  41  L.R.A.  689, 
65  Am.  St.  Rep.  785,  51  N.  £.  136;  Miller 
V.  Crawford,  70  Ohio  St.  207,  71  N.  E.  631, 
1  Ann.  Cas.  558;  Chicago. t.  Netcher,  183 
111.  104,  48  L.R.A.  261,  75  Am.  St.  Rep. 
93,  55  N.  £.  707;  Young  ▼.  Com.  101  Va. 


853,  45  S.  E.  327;  State  v.  Ramseyar,  73 
N.  H.  31,  58  Atl.  958,  6  Ann.  Cas.  445; 
State  V.  Dodge,  76  Vt.  197,  56  Atl.  983, 
1  Ann.  Cas.  47;  People  ex  rel.  Appel  v. 
Zimmerman,  102  App.  Div.  103,  92  N.  Y. 
Supp.  497;  State  v.  Dalton,  22  R.  I.  77, 
48  L.RJk.  775,  84  Am.  St.  Rep.  818,  46 
Atl.  234;  £x  parte  Hutchinson,  137  Fed. 
950;  Greensboro  v.  Ehrenreich,  80  Ala.  579, 
60  Am.  Rep.  130,  2  So.  725;  Frank  L. 
Fisher  Co.  v.  Woods,  187  N.  Y.  90,  12 
L.R.A.(N.S.)  707,  79  N.  E.  836;  People 
v.  Budd,  117  N.  Y.  1,  5  L.R.A.  559,  15  Am. 
St.  Rep.  460,  22  N.  £.  670. 

The  police  power  cannot  be  exercised  for 
private  purposes. 

Deems    v.    Baltimore,    80    Md.    164,    26 


solicits  no  business  on  the  streets,  and  does 
not  station  its  wagons  at  any  public  stands, 
has  been  held  to  be  a  common  carrier  of 
goods  for  hire,  and  subject  to  an  ordinance 
requiring  a  license  for  everv  express  wagon, 
furniture  van,  dray,  or  other  vehicle  used 
for  conveying  goods  within  the  city  for 
hire.  Johnson  Exp.  Co.  v.  Chicago,  136  111. 
App.  368;  Hastings  Exp.  Co.  v.  Chicago, 
135  111.  App.  268. 

An  ordinance  requiring  a  license  for  hir- 
ing out  "any  hackney  coach,  carriage,  omni- 
bus, or  dray"  does  not  apply  to  "a  wagon 
drawn  by  four  horses  and  used  in  the  trans- 
portation of  property,"  since  this  descrip- 
tion will  not  apply  to  any  one  of  the  four 
kinds  of  vehicles  named  in  the  ordinance. 
Snyder  v.  North  Lawrence,  8  Kan.  82. 

And  a  statute  imposing  a  license  tax  upon 
certain  named  vehicles,  such  as  express 
wagons  and  carts,  but  not  naming  drays 
when  they  are  as  well  known  as  the  vehi- 
cles named,  does  not  impose  a  tax  upon 
drays.     McGrath  v.  Logue,  6  Coldw.  340. 

But  where  orders  are  taken  in  a  city  by 
so-called  express  companies,  for  the  pur- 
chase of  goods  in  other  places,  the  com- 
panies receiving  a  cash  payment  to  cover  the 
cost  of  the  goods,  paying  the  freight  charges 
themselves,  and,  upon  the  arrival  of  the 
goods  at  the  railway  station,  delivering 
them  to  the  various  consignees,  and  then 
receiving  their  own  charges,  such  companies 
are  within  the  meaning  of  an  ^ordinance 
forbidding  any  person  to  use  any  dray  or 
other  vehicle  for  the  conveyance  of  goods 
from  place  to  place  within  the  city  with- 
out a  license;  and  the  fact  that  the  com- 
panies only  complete  the  carriage  of  goods 
which  is  commenced  outside  the  city  does 
not  exempt  them  from  the  operation  of  the 
ordinance.  Com.  v.  Beck,  194  Mass.  14, 
79  N.  £.  744. 

An  ordinance  making  it  unlawful  for  the 
driver  of  any  animal  attached  to  a  dray  to 
"leave"  such  animal  upon  the  public  street 
without  first  securely  locking  the  wheels  of 
the  vehicle,  and  making  a  violation  of 
8uch  ordinance  a  misdemeanor,  is  penal  in  its 
nature,  and  cannot  be  extended  beyond  its 
plain  words  and  its  ordinary  common  sense 
4 J  L.R.A.(N.S.) 


meaning;  and  such  ordinance  does  not  apply 
to  a  driver  who,  although  not  holding  the 
lines,  is  near  the  dray,  engaged  in  fasten- 
ing the  load,  and  is  near  to  and  within 
easy  access  of  the  team.  Sullivan  v.  Mor- 
ton Draying  &  Warehouse  Co.  13  Cal.  App. 
35,  108  Pac.  895. 

— ^to  nonresidents. 

It  is  the  general  rule  that  a  municipal- 
ity cannot  impose  a  license  tax  upon  drays 
regularly  doing  business  outside  the  mu- 
nicipal limits,  simply  because  such  drays 
may  make  an  occasional  use  of  the  city 
streets.  But  it  seems  that  a  city  may  re- 
quire a  license  from  draymen  who  regularly 
used  its  streets,  although  they  may  in  fact 
be  nonresidents,  and  although  a  portion  of 
their  regular  route  lies  &yond  the  city 
limits. 

Thus,  under  statutory  authority  to  license 
drays,  carts,  and  all  other  vehicles  using  the 
streets,  a  municipality  has  no  power  to  re- 
quire a  license  fee  of  drays  owned  by  non- 
residents and  used  simply  in  passing 
through  the  streets  to  another  place.  Under 
such  authority,  the  municipality  may  re- 
quire a  fee  only  upon  the  vehicles  of  its 
own  citizens,  or  those  of  persons  carrying  on 
their  business  within  the  municipality. 
Bennett  v.  Birmingham,  31  Pa.  15. 

Likewise,  under  statutory  authority  to 
license  and  regulate  cartmen,  and  to  fix 
their  rates  of  compensation,  a  municipality 
cannot  require  a  license  tax  for  revenue 
from  a  person  driving  his  truck  for  hire 
into  or  through  the  municipal  limits  in  the 
occasional  pursuit  of  his  business  as  cart- 
man  established  elsewhere.  Any  other  rule 
would  require  such  a  cartman  to  obtain  a 
license  from  every  municipality  into  which 
.his  casual  engagements  might  call  him,  or 
else  unload  his  vehicle  at  the  border  line. 
Under  such  a  statute,  license  taxes  are  to 
be  imposed  only  by  that  municipality  in 
which  the  business  or  occupation  as  such 
is  carried  on  or  conducted.  Carry  v.  North 
Plainfield,  49  N.  J.  L.  110,  7  Atl.  42. 

And  one  who  resides  in  one  city  and  car- 
ries  on  his  business  of  public  carting  there 
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L.R.A.  541,  45  Am.  St.  Rep.  330,  30  AtL 
648. 

Neither  can  it  be  exercised  for  the  ex- 
elusive  benefit  of  particular  individuals 
or  classes. 

22  Am.  &  £ng.  Enc.  Law,  929. 

The  police  power  cannot  be  used  as  a 
cloak  for  the  invasion  of  personal  rights 
or   private   property. 

Chaddock  v.  Day,  75  Mich.  627,  4  L.R.A. 
809,  33  Am.  St.  Rep.  468,  42  N.  W.  977; 
22  Am.  &  Eng.  Enc.  Law,  2d  ed.  939 ;  State 
V.  Boone,  84  Ohio  St.  346,  39  L.R.A.(N.S.) 
1015,  95  N.  E.  924,  Ann.  Cas.  1912C,  683; 
Phillips  V.  State,  77  Ohio  St.  214,  82  N.  E. 
1064;  Lawton  v.  Steele,  152  U.  S.  133,  38 
L.  ed.   385,   14  Sup.  Ct.  Rep.  499. 


Kiihn,  J.,  delivered  the  opinion  of  the 
court: 

Mandamus  is  sought  to  compel  respond- 
ent to  entertain  a  complaint  made  for  aa 
alleged  violation  of  an  ordinance  enacted 
by  the  city  of  Detroit  regulating  the  busi- 
ness of  public  moving  vans.  The  section 
of  the  ordinance  in  question  is  as  follows: 

''Sec.  6.  Any  public  moving  van  driver 
shall  be  entitled  to  receive  the  compensa- 
tion provided  in  this  ordinance  inunediate- 
ly  upon  the  transportaion  of  his  load. 
Each  driver  shall  keep  a  record  of  tbe 
place  from  and  the  place  to  which  he  moves 
the  household  furniture  of  any  person, 
and  the  person  for  whom  the  same  was 
moved;  and  on  Monday  of  each  wedc  he 
shall   file  with   the  police  commissioner  a 


does  not,  by  hauling  one  load  of  furniture 
from  that  place  to  a  depot  in  another  city, 
violate  an  ordinance  of  the  latter  city  pro- 
viding that  no  person  shall  engage  in  or  fol- 
low the  occupation  of  transporting  goods 
in  any  vehicle,  or  keep  or  own  any  vehicle 
for  the  purpose  of  carrying  goods,  from  one 
place  to  another  within  that  city,  or  from 
places  within  to  places  without,  or  from 
places  without  to  places  within  the  city, 
without  obtaining  a  license.  East  St.  Louis 
v.  Bux,  43  111.  App.  276. 

Also,  under  a  charter  empowering  a 
municipality  to  provide  by  ordinance  for 
licensing,  taxing,  and  regulating  hacks, 
drays,  wagons,  and  other  vehicles  used  with- 
in the  city  for  pay,  the  municipality  can- 
not make  a  valid  ordinance  requiring  regis- 
tration, the  giving  of  bonds,  and  the  taking 
out  of  a  license  by  draymen  carrying 
merchandise  from  places  within  the  city  to 
places  without  the  city,  or  vice  versa;  this 
would  amount  to  the  taxation  of  business 
outside  the  citv  for  the  benefit  of  those  liv- 
ing  inside.  St.  Charles  v.  Nolle,  51  Mo.  122, 
11  Am.  Rep.  440. 

But  in  Memphis  v.  Battaile,  8  Heisk.  524, 
24  Am.  Rep.  285,  it  was  held  that  an  ordi- 
nance requiring  a  license  fee  from  every 
owner  of  a  wagon  or  other  vehicle  used  for 
delivery  of  goods  in  the  city  applies  to  the 
owner  of  a  dray  who  may  reside  outside  the 
corporate  limits  of  the  city;  and  it  applies 
although  the  dray  is  used  only  in  the  de- 
livery of  goods  from  a  manufactory  outside 
the  city  limits  to  customers  within  the  city, 
and  in  transporting  certain  materials  from 
within  the  city  to  the  factory. 

And  an  ordinance  requiring  a  license  tax 
for  each  vehicle  or  wagon  used  or  operated 
upon  the  streets  of  a  municipality,  for  the 
purpose  of  trade,  traffic,  or  commerce,  ap- 
plies to  a  dray  regularly  used  in  transfer- 
ring property  for  hire  from  points  outside 
the  city  to  the  points  inside,  and  vice  versa, 
although  it  is  not  used  in  transferring  prop- 
erty from  one  point  inside  the  city  to  an- 
other point  inside.  Carterville  v.  Blystone, 
160  Mo.  App.  191,  141  S.  W.  701;  Joplin 
Transfer  &  Storage  Co.  v.  Carterville,  160 
Mo.  App.  186,  141  S.  W.  705. 
45  L.R.A.(N.S.) 


In  Carterville  v.  Blystone,  supra,  a  dis- 
tinction was  drawn  between  the  ordinance 
there  in  question  and  the  one  involved  in  St. 
Charles  v.  Nolle,  supra,  in  that  the  latter 
undertook  in  express  terms  to  impose  a  tax 
on  tlie  business  of  hauling  goods  outside  u 
well  as  inside  the  city,  whereas  the  Carter- 
ville ordinance  undertook  only  to  levy  a  tax 
for  the  use  of  the  city  streets,  and  not  on 
business  done  outside, — ^a  tax  levied  irre- 
spective of  the  terminal  points  of  the  haul- 
ing,— and  the  court  was  of  opinion  that  the 
fact  that  the  vehicle  was  used  outside  the 
city  afforded  no  grounds  for  refusing  to  pay 
the  tax  for  the'  use  of  the  streets  within  th« 
city.  To  relieve  the  owner  of  such  a  vehicle 
from  the  payment  of  the  tax  would  be  to 
give  nonresidents  the  benefit  of  such  a 
constant  use  of  the  streets  as  their  busi- 
ness might  require  and  all  the  advantages  of 
the  city  trade,  and  at  the  same  time  relievt 
them  entirely  of  city  taxation,  which  the 
residents  of  the  city  are  compelled  to  bear 
in  order  to  maintain  the  streets  and  sup- 
port the  city  government. 

Reasonableness   of   regulations — generally. 

The  reasonableness  of  ordinances  such  as 
those  liere  being  considered  is  usually,  if 
not  always,  a  question  for  the  court,  and  not 
for  the  jury,  to  determine.  It  must  be  pre- 
sumed in  the  first  instance  that  the  ordi- 
nance is  reasonable  and  valid,  and  the  bur- 
den is  upon  him  disputing  that  presumption 
to  disprove  it.  Burlington  v.  Unterkircher, 
99  Iowa,  401,  68  N.  W.  795. 

Under  power  to  license,  a  municipality 
has  the  right  to  impose  such  a  charge  as 
will  cover  not  only  tne  necessary  expense  of 
issuing  the  license,  but  also  the  additional 
labor  of  officers  and  other  expenses  imposed 
by  the  business.  A  reasonable  discretion  in 
fixing  the  fee  must  be  allowed,  and  when 
that  has  been  exercised,  the  result  reached 
is  final  and  conclusive  so  long  as  the  con- 
ditions remain  substantially  unchanged. 
Ibid. 

A  license  fee  of  $8  for  each  two-horse 
wagon,  $5  for  each  one-horse  wagon,  and  $^ 
for  each  dray  or  cart,  is  not  unreasonable. 
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•tatement  ooniaining  every  such  transac- 
tion of  the  previous  week.  The  blanks 
shall  be  furnished  free  of  charge  upon  ap- 
plication to  the  city  clerk." 

The  respondent  refused  to  entertain  the 
complaint,  holding  the  section  void  as  an 
unreasonable  regulation,  because  it  placed 
a  burden  upon  the  companies  for  which  no 
compensation  is  provided,  and  was  an  un- 
warranted interference  with  their  business. 
The  sole  question  before  us  is  whether  the 
city  of  Detroit,  by  virtue  of  the  police  pow- 
er, had  the  authority  to  enact  the  ordin- 
ance. 

Persons  who  are  engaged  in  the  business 
of  draymen  or  truckmen,  for  transporta- 
tion of  goods  and  merchandise  within  a 
city,  are  held  to  be  common  carriers.     A 


common  carrier  has  been  detfned  as  "one 
who  undertakes  for  hire  or  reward  to 
transport  the  goods  of  such  as  choose  to 
employ  him  from  place  to  place."  6  Cyc. 
.366.  The  business  of  a  public  moving  van 
company  clearly  comes  within  this  defini- 
tion, and  there  can  be  no  question  that 
they  carry  on  their  business  subject  to  the 
rules  governing  common  carriers.  The 
busines  being  public  in  character,  it  has 
been  repeatedly  held  by  the  courts  that  it 
is  subject  to  reasonable  public  regulation. 
In  the  exercise  of  this  control,  it  has  been 
customary  in  the  United  States  from  its 
first  colonization,  to  regulate  ferries,  com- 
mon carriers,  hackmen,  bakers,  millors, 
wharfingers,  innkeepers,  and  other  similar 
employments,  and  in  so  doing  to  fix  a  max- 


(Ibid) ;  nor  is  a  license  fee  of  $3  for  a 
one-horse  dray  (Cincinnati  v.  Bryson,  15 
Ohio,  625,  45  Am.  Dec.  593)  ;  nor  a  fee  of 
$2.50  for  each  one-horse  cart,  and  $5  for 
each  two-horse  cart  (Kissinger  v.  Hay,  62 
Tex,  Civ.  App.  296,  113  S.  W.  1005)  ;  nor 
license  fees  of  $4  for  each  wagon  or  truck 
used  for  hauling  boilers,  engines,  machinery, 
or  safes,  and  drawn  by  four  horses;  $2  for 
each  truck  used  for  hauling  brick,  ice,  or 
coal,  and  drawn  by  two  horses;  and  $2  for 
each  wagon,  cart,  dray,  or  truck  drawn  by 
two  horses  or  less.  (Terre  Haute  v.  Kersey, 
159  Ind.  300,  95  Am.  St.  Rep.  298,  64  N.  £. 
469). 

Nor  is  an  ordinance  requiring  an  annual 
license  fee  of  $12  for  each  dray,  and  $20  for 
each  two-horse  wagon,  so  operated,  un- 
reasonable upon  its  face;  nor  is  the  fee  so 
large  as  to  show  that  its  purpose  is  for 
revenue  rather  than  for  regulation,  although 
the  amount  may  be  greatly  in  excess  of  the 
expense  incident  to  the  mere  issuing  and  re- 
cording of  the  license.  It  may  not  be  more 
than  is  necessary  for  police  regulation. 
Brewster  v.  Pine  Bluff,  70  Ark.  28,  65  S. 
W.  934. 

But  if  a  Jicense  fee  for  drays  is  so  large  as 
to  have  been  manifestly  imposed  for  the  sole 
or  main  purpose  of  revenue,  it  is  in  effect 
a  tax  upon  the  vehicle  used  or  its  owner, 
and  not  necessary  to  secure  the  object  of  a 
statutory  grant  of  power  to  the  city  to 
regulate  drays.  The  distinction  is  between 
the  taxing  power  and  the  police  power.  Ft. 
Smith  V.  Ayers,  43  Ark.  82. 

So,  a  license  tax  of  $200  for  each  four- 
horse  wagon  operated  as  a  business  for 
hauling  freight  for  pay  upon  the  free  turn- 
pikes of  a  county  is  oppresive,  prohibitive, 
and  invalid,  where  it  appears  that  the  owner 
of  such  a  wagon,  after  paying  running  ex- 
penses and  considering  wear  and  tear,  could 
make  but  little,  if  anything,  more  than  the 
amount  of  the  tax.  Fiscal  Court  v.  F.  &  A. 
Cox  Co.  132  Ky.  738,  21  L.R.A.(N.S.)  83, 
117  S.  W.  296. 

Also  under  charter  powers  to  regulate 
the  proper  government  of  carts  and  drays, 
to  require  a  license,  and  to  fix  the  fees  sjid 
charges  of  all  such  vehicles,  a  municipality 
45  L.R.A.(N.S.) 


may,  for  purposes  of  identification  and  in- 
spection, require  that  plates  be  attached  to 
such  vehicles,  and  may  prescribe  the  form 
of  those  plates,  but  it  cannot,  under  tho 
pretext  of  prescribing  that  distinctive  mark, 
m  addition  to  the  license  fee  for  the  privi- 
lege of  operating  the  dray,  require  that  the 
owner  shall  pay  for  a  pair  of  plates  to  be 
attached  to  the  vehicle,  charges  or  fees 
which  amount  to  from  twenty-five  to  one 
hundred  times  what  they  cost;  such  a 
charge  is  but  a  disguised  and  additional 
license,  is  unreasonable,  and  illegal,  exorbi- 
tant, and  unconstitutional.  Walker  v.  New 
Orleans,  31  La.  Ann.  828. 

An  ordinance  prohibiting  move  wagons 
and  others  of  like  character,  from  standing 
on  the  streets  within  certain  boundaries  be- 
tween certain  hours,  will  not  be  held  un- 
reasonable or  void  as  prohibitory  of  their 
doing  business  during  that  time,  in  the 
absence  of  a  showing  how  it  would  so  re- 
sult; nor  is  it  subject  to  the  construction 
that  owners  of  such  vehicles  would  lay 
themselves  liable  to  prosecution,  should  an 
emergency  require  a  stopping  of  the  same 
within  said  boundaries  during  the  time 
specified.     Kissinger  v.  Hay,  supra. 

But  an  ordinance  prohibiting  any  vehicle 
which,  together  with  its  load,  weighs  more 
than  2,000  pounds,  used  for  carrying  goods, 
merchandise,  dirt,  or  other  commodity,  and 
which  has  tires  less  than  6  inches  in  width, 
from  passing  over  any  parkway,  is  un- 
reasonable and  arbitrary  and  prohibitive  of 
that  class  of  traffic,  and  therefore  void, 
where  it  appears  that  a  6-inch  tire  is  not 
in  common  use,  and  is  obtained  only  on 
special  order  and  at  extra  expense,  and 
where  the  narrower  tire  actually  used  upon 
such  wagons  is  not  shown  to  tend  to  impair 
such  streets.  State  v.  Rohart,  83  Minn.  257, 
54  L.R.A.  947,  86  N.  W.  93,  333. 

And  under  charter  power  to  license,  tax, 
and  regulate  wagons,  carts,  and  drays,  a 
municipality  cannot  prohibit  by  ordinance 
the  driving  of  any  licensed  wagon,  cart,  or 
dray  within  the  city  limits  by  a  slave: 
especially  where  slaves  are  common,  and 
where  tliey  are  commonly  used  for  driving 
such  vehicles.    The  regulation  of  drays  docs 
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imum  of  ehiurge  to  be  made  for  eenrioet 
rendered,  accommodations  fumialied,,  and 
articles  sold.  Munn  t.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77. 

The  business  of  the  companies  being  of 
a  class  of  business  subject  to  police  regula- 
tion, a  clear  abuse  of  such  power  must  be 
shown  in  order  to  warrant  the  courts  in 
setting  aside  and  declaring  void  the  legis- 
lative act.  Dillon,  in  his.  work  on  Munic- 
ipal Corporations,  5th  ed.  §  599,  referring; 
to  the  power  of  the  courts  to  review  the 
reasonableness  of  the  legislative  require- 
ments, says:  "But  in  determining  this  ques- 
tion, the  court  will  have  to  regard  all  the 
circumstances  of  the  particular  city  or  cor- 
poration, the  objects  sought  to  be  attained, 
and  the  necessity  which  exists  for  the  or- 
dinance. Regulations  proper  for  a  large 
and  prosperous  city  might  be  absurd « or 
oppressive  in  a  small  and  sparsely  popu- 
lated town,  or  in  the  country.'' 

In  the  case  of  Gand  Rapids  v.  Braudy, 
105  Mich.  670,  675,  32  L.R.A.  116,  55  Am. 
St.  Rep.  472,  64  N.  W.  29,  31,  where  an 
ordinance  requiring  pawnbrokers  to  deliver 
daily  to  the  chief  of  police  a  statement  of 
their  transactions  of  the  previous  day  was 
beign  considered,  this  court  said:  "Courts 
cannot  interfere  with  legislative  discretion, 
and  are  slow  to  declare  ordinances  invalid 
because  unreasonable,  when  the  power  to 
legislate   upon   the   subject   has  been   con- 


ferred upon  the  common  oooncii.  The 
eouncirs  discretion,  and  not  the  court's 
must  control.  In  such  matters  the  city 
authorities  are  usually  better  judges  than 
the  courts."  In  the  same  opinion,  105 
Mich,  on  page  676,  the  court  said:  There 
is  nothing  unreasonable  in  requiring  such 
persons  to  keep  a  record  of  their  purehases, 
and  to  furnish  a  statement  thereof  to  the 
police  department.  This  provision  is  no 
more  unreasonable,  and  certainly  is  as  es- 
sential for  the  protection  of  society,  as  the 
law  regulating  druggists,  which  requires 
them  to  record  in  a  book  the  names  of  all 
persons  applying  for  intoxicating  liquors, 
the  date  of  sale,  the  amount  and  kind  of 
liquor  sold,  and  the  purpose  for  which  the 
same  was  to  be  applied." 

Counsel  for  relator  say:  '^t  is  a  well 
known  fact  that,  in  large  and  populous 
cities,  tenements  and  their  occupants  are 
often  breeding  places  for  infectious  and 
contagious  diseases;  that  many  times,  be- 
cause of  the  ignorance  or  poverty,  or  even 
fear,  of  the  tenants,  such  conditions  are 
concealed  from  the  public  health  officers, 
thereby  endangering  the  health  not  of  one 
but  of  many.  The  vehicle  owners  that 
have  practically  a  monopoly  of  transporta- 
tion should  not  be  heard  to  complain  of  an 
ordinance  which  will  assist  our  public 
health  officers  in  the  great  work  of  sanita- 
tion and  disease  suppression.    If  it  be  con- 


not  include  the  question  whether  a  free  man 
or  a  slave  shall  be  the  driver.  St.  Louis  ▼. 
Hempstead,  4  Mo.  242. 


discriminatory. 


Generally,  as  to  discrimination  in  amount 
of  tax  or  license  fee  on  different  vehicles  as 
affecting  validity  of  tax,  see  notes  to 
Waters-Pierce  Oil  Co.  v.  Hot  Springs,  16 
L.R.A.(N.S.)  1035,  and  Fiscal  Court  v.  F. 
&  A.  Cox  Co.  21  L.R.A.(N.S.)  83. 

As  to  right  to  grade  license  tax  accord- 
ing to  number  of  animals  or  vehicles  em- 
ployed in  the  business,  see  note  to  Birming- 
ham V.  Goldstein,  12  L.R.A.(N.S.)   568. 

An  ordinance  requiring  a  license  for  pub- 
lic vans,  drays,  and  carts,  but  exempting 
therefrom  such  vehicles  as  are  rented  to  one 
person  or  corporation  only  for  prosecuting 
the  business  of  that  one  solely,  is  not  un- 
reasonable and  void  as  discriminating  in 
favor  of  certain  carriers  and  against  others. 
Johnson  Exp.  Co.  v.  Chicago,  336  III.  App. 
368;  Chicago  v.  Piehl,  148  111.  App.  168. 

And  an  ordinance  requiring  a  license  tax 
for  keeping  and  using  express  wagons, 
drays,  and  other  vehicles  for  carrying  per- 
sons or  property  for  hire  is  not  unconstitu- 
tional as  unjustly  discriminatory,  simply 
because  it  exempts  from  its  operation  car- 
riages and  other  vehicles  kept  and  used 
j«trictlv  and  entirely  in  ordinary  livery  busi- 
45  L.R.A.(N.S.) 


ness.    Des  Moines  v.  Bolton,  128  Iowa,  lOS. 
102  N.  W.  1045,  5  Ann.  Cas.  906. 

Nor  is  an  ordinance  requiring  owners  of 
move  wagons  to  obtain  permits  and  pay 
license  taxes  for  the  privilege  of  occupying 
public  stands  within  the  city  void,  on  the 
ground  that  it  is  discriminatory  and  partial 
in  that  it  gives  the  public  authorities  dis- 
cretion to  say  who  shall  and  who  shall  not 
have  permits.  Kissinger  v.  Hay,  52  Tex. 
Civ.  App.  295,  113  S.  W.  1005.       . 

But  the  imposition  of  a  license  tax  for 
four-horse  wagons  hauling  freight  for  pay, 
which  is  three  times  aa  great  as  the  tax  on 
three-horse  wagons,  is  an  unjust  discrimina- 
tion between  the  two  kinds  of  wagons,  and 
accordingly  the  tax  on  the  four-horae 
wagons  is  void.  Fiscal  Court  v.  F.  &  A. 
Cox  Co.  supra. 

And  an  act  providing  for  the  levying  and 
collecting  of  a  certain  annual  license  from 
every  dray,  cart,  or  wagon  used  for  hire, 
graded  according  to  the  number  of  horses 
used,  is  unconstitutional  as  unequal  in  its 
application  to  those  following  the  same  occu- 
pation or  business  according  as  tq  whether 
they  used  few  or  many  such  drays;  to  lay 
such  a  tax  would  be  to  tax  not  the  busi- 
ness, but  the  drays  owned  by  the  proprietor: 
if  considered  as  levying  a  properb^  tax,  it  is 
also  unconstitutional  as  not  graaed  accord- 
ing to  the  value  of  the  property.  State  ▼. 
Endom,  23  La.  Ann.  663;  Cullinan  v.  Nt« 
Orleans,  28  La.  Ann.  102.  H.  C.  Sh 


1913. 


LAWSON  V.  CONNOLLY. 


1159 


tended  that,  as  a  result  of  the  enforcement 
of  this  ordinance,  merchants  will  know  the 
whereabouts  of  'dead  beats'  and  undesirable 
customers,  we  may  answer  tliat  such  an 
argument  only  demonstrates  that  the  ordi- 
nance is  as  well  in  the  interest  of  promot- 
ing the  morals  as  well  as  the  health  of  the 
community,  both  of  which  are  proper  sub- 
jects of  the  exercise  of  police  power."  This 
statement  is  criticised  by  counsel  for  re- 
spondent, and  it  is  urged  that  it  is  absurd 
to  claim  that  the  provision  is  in  the  in- 
terest of  either  the  public  health,  safety,  or 
morals.  While  it  may  be  problematical 
liow  much  the  public  health,  morals,  or 
safety  are  subserved  thereby,  it  does  not 
seem  to  us  that  the  requirements  of  the 
section  are  so  unreasonable  as  to  warrant 
the  court  in  overruling  the  legislative  de- 
termination and  holding  it  void. 

We  are  therefore  of  the  opinion  that  the 
ordinance  is  valid,  and  the  respondent  is 
direct(>d  to  entertain  the  complaint  and 
proceed  with  the  trial  as  prayed  for. 

Writ  granted. 


NEW  YORK  COURT  OF  APPEALS. 

CHARLES  £.  CROUSE,  Appt., 

v. 

DOROTHEA    EDOARITA    McVICKAR   et 

al.,  Respts. 

(207  N.  Y.  213,  100  N.  E.  697.) 

Judgment  ^  stipnlatton  —  fraud  —  set- 
ting aside; 

1.  A  judgment  entered  upon  stipulation 
of  the  parties  in  a  proceeding  to  determine 


Note,  —  ProMd  or  perjury  as  ground  of 
attack  upon  a  judgment  entered  upon 
stipulation  or  comprotnise. 

This  note  is  limited  to  attacks  made  in 
new  actions  or  proceedings,  or  at  least  to 
attacks  made  after  the  expiration  of  the 
time  allowed  for  motions  to  vacate,  for  new 
trial,  or  other  forms  of  relief  in  the  original 
actions  or  proceedings.  Cases  that  turn 
upon  the  authority  of  an  attorney  to  bind 
his  client  by  a  consent  decree  are  not  with- 
in the  scope  of  the  note.  ( See  on  that  point, 
the  note  to  Davis  v.  First  Nat.  Bank,  — 
L.R.A.(N.S.)   — .) 

The  general  principle  stated  by  the  court 
in  Crousb  v.  McVickab,  that  "it  is  the 
settled  law,  save  possibly  in  one  or  two  ju- 
risdictions, that  the  fraud  for  which  a  judg- 
ment may  be  impeached  must  be  in  some 
matter  other  than  the  issue  in  controversy 
in  the  action,"  has  been  stated  in  different 
form,  thus,  "a  judgment  will  be  put  out 
of  the  way  where,  as  stated  in  Graves  v. 
Graves,  it  was  gotten  by  extrinsic  fraud, 
but  not  usually  where  it  is  founded  on  in- 
trinsic fraud."  See  note  to  Graves  v. 
45  L.R.A.(N.S.) 


the  rights  to  a  residuary  estate  under  a 
will  is  not  subject  to  attack  by  a  separate 
proceeding  to  set  it  aside  because  of  the 
fraudulent  nature  of  one  of  the  claims  pre- 
sented and  recognized  by  the  judgment. 

Fraud  —  complaint  to  set  aside  Judg- 
ment ^  newly  discovered  evidence. 

2.  The  complaint  in  an  action  to  set 
aside  a  judgment  for  newly  discovered  evi- 
dence must  state  what  the  evidence  is,  so 
that  the  court  can  judge  of  its  sufficiency. 

(December  31,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  modifying  and 
afiirming  a  judgment  in  favor  of  defendants 
entered  on  dismissal  of  the  complaint  on  trial 
at  a  Special  Term  of  Onondaga  County  in  a 
proceeding  to  determine  the  rights  of  a  re- 
siduary estate  under  the  will  of  Daniel  Ed- 
gar Crouse,  deceased.    Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  Wilson,  Cobb,  A  Ryan,  for 
appellant : 

The  complaint  will  be  deemed  to  allege 
whatever  can  be  implied  from  its  statements 
by  fair  and  reasonable  intendment. 

Kain  v.  Larkin,  141  N.  Y.  144,  36  N.  E,  9; 
Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E. 
263;  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E. 
513;  Abbott  v.  Easton,  195  N.  Y.  372,  88  K. 
E.  672;  Carr  v.  Schermerhorn,  3  LAns.  189; 
Kley  V.  Healy,  127  N.  Y.  555,  28  N.  E.  593. 

Judgments  obtained  by  fraud  and  false- 
hood will  not  be  sustained. 

Michigan  v.  Phoenix  Bank,  33  N.  Y.  9; 
Richardson  v.  Trimble,  17  Abb.  N.  C.  210; 
Stevens  v.  Central  Nat.  Bank,  144  N.  Y.  50, 


Graves,  10  L.R.A.(N.S.)  216,  covering  every 
phase  of  this  general  principle  so  far  as 
it  relates  to  perjurv.  And  see  notes  sup- 
plementary thereto  in  23  L.R.A.(N.S.)  564, 
and  25  L.R.A.(N.S.)  574. 

The  court  in  Cbouse  v.  McVickab  holds 
that  judgments  entered  upon  stipulation 
are  subject  to  the  general  rule  above  stated. 
Courts  are  apparently  not  in  complete 
harmony  as  to  this  proposition,  although 
none  of  them  pass  directly  upon  the  ques- 
tion as^a  separate  concrete  holding. 

In  McDonald  v.  Pearson,  114  Ala.  630, 
21  So.  534,  the  court  stated  the  general 
rule,  above  quoted,  cited  several  cases  in 
its  support,  and  applied  it  to  the  case 
before  the  court,  which  was  that  of  a  judg- 
ment upon  stipulation.  A  point  is  also 
made  of  the  fact  that  the  alleged  false 
statement  was  not  intended  or  understood 
to  be  accurate,  but  was  only  an  estimate 
of  the  amount  due  and  was  made  as  a 
tentative  basis,  of' compromise,  which  fact 
somewhat  weakens  the  authority  of  the 
case  as  to  its  support  of  the  general  rule. 

In  Wilson  v.  Schaefer,  107  Tenn.  300,  04 
S.  W.  208,  it  was  held  that  a  compromise 
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39  N.  £.  68;  Hackly  r^Dnyer,  60  N.  Y.  88; 
Leet  ▼.  Leet,  12  App.  Div.  11,  42  K.  Y.  Supp. 
174. 

So  far  as  the  representations  made  by  the 
guardian  of  the  infant  are  concerned,  they 
are  actionable  if  false,  though  the  guardian 
did  not  know  their  falsity. 

Craig  V.  Ward,  36  Barb.  377;  Kountze  v. 
Kennedy,  147  N.  Y.  124,  29  .L.R.A.  360,  49 
Am.  St.  Rep.  651,  41  N.  £.  414. 

A  person  cannot  lawfully  obtain  and  enjoy 
the  fruits  of  a  fraud  though  himself  innocent. 

Huguenin  v.  Baaeley,  14  Ves.  Jr.  289,  9 
Revised  Rep.  148,  6  £ng.  Rul.  Cas.  834; 
Bedoll  V.  Bedell,  37  Hun,  419;  Page  v. 
Krekey,  137  N.  Y.  307,  21  L.R.A.  409,  33  Am. 
St.  Rep.  731,  33  N.  £.  311;  Cramsey  v.  Ster- 
ling, 111  App.  Div.  568,  97  N.  Y.  Supp.  1082. 

Messrs.  Charles  O.  Maaa,  Edward  De- 
Witt,  and  William  Rubin,  for  respond- 
ents Dorothea  E.  McVickar  et  al.: 

The  complaint  is  fatally  defective  in  that 
it  fails  to  disclose  the  facts  and  circum- 
stances ou  which  the  plaintiff  bases  his  de- 
mand for  a  relief. 

23  Cyc.  729;  Gates  v.  Preston,  41  N.  Y. 
115;  Grossman  v.  Davis,  79  Cal.  603,  21  Pac. 


963;  Fletcher  t.  Holmes,  25  ImL  463; 
Twogood  T.  Pence,  22  Iowa,  543;  Roysion  v. 
Homer,  75  Md.  559,  24  AtL  25,  86  Md.  249, 
63  Am.  St.  Rep.  510,  37  Atl.  718;  Baldwin  v. 
Rioe,  44  Misc.  71,  89  N.  Y.  Supp.  738 ;  Nash- 
ville, C.  ft  St.  L.  R.  Co.  V.  United  States,  113 
U.  S.  266,  28  L.  ed.  973,  5  Sup.  Ct.  Rep.  460; 
SUte  T.  Hill,  50  Ark.  458,  8  S.  W.  401; 
Bibb  T.  Hitchcock,  49  Ala.  474,  20  Ana.  Rep. 
288;  New  York  v.  Brady,  25  Jones  &  S.  14, 
5  N.  Y.  Supp.  179,  116  N.  Y.  699,  22  N.  E. 
237 ;  Standard  Fashion  Co.  v.  Thompson,  137 
App.  Div.  588,  122  N.  Y.  Supp.  300;  Mul- 
ford  v.  Cohn,  18  Cal.  42;  Weeks  v.  Holmes, 
101  IlL  App.  436;  LeGuen  v.  Gouvemeur.  1 
Johns.  Cas.  436,  1  Am.  Dec  121;  Metro- 
politan Elev.  R.  Co.  V.  Johnston,  84  Hun, 
83,  32  N.  Y.  Supp.  49;  Brady  v.  Horvatb,  79 
111.  App.  18. 

The  plaintiff,  by  the  executicm  of  the 
agreement  and  the  entry  of  the  judgments 
which  he  now  seeks  to  have  set  aside,  in- 
tended to  and  did  compromise  precisely  the 
same  question  which  he  desires  to  litigate  in 
this  action. 

Baker  v.  Spencer,  47  N.  Y.  562:  Bowman 
I  V.  Carithers,  40  Ind.  90. 


decree  making  a  complete  settlement  among 
executor,  heirs,  and  devisees,  all  of  the 
parties  or  their  representatives  having  had 
full  knowledge  of  all  previous  transactions, 
could  not  be  attacked  by  a  bill  of  review 
or  by  a  bill  to  impeach  it  for  fraud  because 
of  any  alleged  fraud  committed  previous 
thereto. 

A  judgment  by  agreement  cannot  be  re- 
opened at  a  subsequent  term  on  the  allega- 
tion that  the  consent  of  the  defendant's 
attorney  to  have  the  judgment  entered  was 
obtained  by  false  representations  made  to 
him  by  one  of  the  plaintiffs  and  two  wit- 
nesses, where  the  alleged  representations 
could  have  been  readily  verified  or  dis- 
proved by  a  mere  investigation  thereof. 
Gilbert  v.  Cooper,  43  Tex.  Civ.  App.  328, 
95  S.  W.  753. 

In  Edwards  v.  Turner,  —  Tenn.  — ,  47 
S.  W.  144,  an  action  was  brought  by  an 
individual  on  his  own  and  the  public's  be- 
half for  the  use  of  a  way,  over  the  defend- 
ant's land,  which  way  had  been  used  by  the 
public  for  some  years  previously;  the  record 
was  made  up  in  a  form  that  ii^icated 
an  intention  of  entering  a  compromise  de- 
cree of  some  sort,  and  the  plaintiff  paid 
the  coats  and  continued  to  use  the  road; 
some  five  years  later,  and  two  years  after 
the  death  of  defendant's  counsel,  a  decree 
was  entered  by  the  court  which  provided 
that,  plaintiff  pay  the  costs,  and  gave 
him  the  right  of '  way,  but  did  not  ex- 
tend the  right  of  way  to  the  public.  The 
plaintiff  in  that  action  brought  an  action 
later  to  compel  defendant  to  cease  obstruct- 
ing the  road,  and  served  upon  him  a  copy  of 
the  decree  in  the  former  action;  defense 
was  made  on  the  ground  that  the  decree 
had  been  entered  by  means  of  fraud  prac- 
45  L.R.A.(N.S.) 


tised  upon  the  court,  and  defendant  testified 
that  he  had  made  no  compromise  or  agree- 
ment, and  never  knew  of  the  decree  until 
service  of  the  same  upon  him;  counsel  for 
plaintiff  in  the  former  suit  testified  that 
the  decree  embodies  the  terms  of  a  verbal 
agreement  of  compromise  made  between 
counsel  in  the  former  suit,  at  the  time  the 
suit  was  abandoned,  and  that  counsel  for 
defendant  (now  dead))  had  stated  that 
defendant  had  agreed  to  the  terms;  that 
on  account  of  the  long  sickness  and  death 
of  defendant's  counsel  the  actual  entry  of 
the  decree  had  been  overlo<^ed  some 'five 
jears,  until  the  court  demanded  final  dis- 
position  of  the  case,  when  counsel  told  the 
court  the  terms  of  the  agreement,  and  the 
court  entered  the  decree  accordingly.  It 
was  held  that  there  was  no  fraud  shown 
and   that   the   decree   should   stand. 

A  judgment  on  a  writ  of  entry  entered 
upon  an  agreed  statement  of  facts  wherein 
both  parties  made  a  mistake  in  the  de- 
scription will  not  estop  the  injured  party 
from  claiming  equitable  relief  as  to  the 
portion  of  land  of  which  he  has  been  thus 
deprived  of  title,  and  he  need  not  show 
fraud  on  the  part  of  his  adversary.  Currier 
V.  Esty,  110  Mass.  536. 

In  Heller  v.  Dyerville  Mfg.  Co.  116  Cal. 
127,  47  Pac.  1016,  a  stipulation  stating 
the  terms  of  settlement  was  filed  as  the 
basis  for  a  decree,  and  an  injunction  was 
sought  to  restrain  the  enforcement  of  the 
decree  that  had  been  entered  thereon;  the 
allegation  being  that  the  attorney  for  the 
plaintiff  in  the  former  action  had  written 
the  decree  in  such  terms  as  to  give  his  client 
much  greater  power  than  he  would  have 
possessed  had  the  decree  been  in  strict  con- 
formity   to   the   terms   of   the   stipulation. 
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If  the  plaintiff  at  the  time  that  he  entered 
into  the  agreement  of  compromise  had  good 
ground  to  believe  that  the  claim  of  the  in- 
fant was  open  to  question,  and  he  failed  to 
investigate  such  claim  and  ascertain  defi- 
nitely that  it  was  true  or  false,  he  cannot 
recover  here. 

Bennett  v.  Gibbons,  55  Conn.  450,  12  Atl. 
98;  Beckley  v.  Riverside  Land  Co.  2  Va.  Dee. 
283,  28  8.  E.  778;  Ross  v.  Wood,  70  N.  Y. 
8;  Gardiner  v.  VanAlstyne,  22  App.  Div. 
579,  48  N.  Y.  Supp.  114;  LeGuen  v.  Gouver- 
neur,  1  Johns.  Cas.  436,  1  Am.  Dec.  121; 
Attwood  v.  Small,  6  Clark.  &  F.  232,  2  Jur. 
200;  Lewless  v.  Detroit,  G.  H.  ft  M.  R.  Co. 
65  Mich.  292,  32  N.  W.  790;  Judson  v. 
Bowser,  28  Ky.  L:  Rep.  1288,  91  S.  W.  727. 

Messrs.  Morgan  M.  Mann  and  William 
Rubin,  with  Messrs.  Hornblower,  Mil- 
ler, &  Potter,  for  respondent  New  York 
Trust  Co.: 

The  appellant  compromised  by  a  valid  and 
binding  agreement  that  of  December  13, 
1894,  the  very  question  which  he  now  seeks 
to  litigate  anew. 

Steinway  v.  Steinway,  24  App.  Div.  104, 
48  N.  Y.  Supp.  1046,  affirmed  in  163  N.  Y. 


.  183,  57  N.  £.  312;  Adams  v.  Sage,  28  N.  Y. 

1 103;  Parsons  v.  Hughes,  9  Paige,  591;  Shank 
v.  Shoemaker,  18  N.  Y.  489 ;  Cowen  v.  Rouss, 
40  Misc.  105,  81  N.  Y.  Supp.  276,  84  App. 
Div.  641,  82  N.  Y.  Supp.  1098;  Feeter  v. 
Weber,  78  N.  Y.  334;  Stewart  v.  Ahrenfeldt, 
4  Denio,  189. 

The  complaint  is  fatally  defective  in  that 
it  fails  to  disclose  the  extraordinary  circum- 
stances and  the  absence  of  laches,  which  are 
prerequisite  to  any  attempt  to  vacate  a 
judgment. 

23  Cyc.  1042;  New  York  v.  Brady,  25 
Jones  ft  S.  14,  5  N.  Y.  Supp.  179 ;  Standard 
Fashion  Co.  v.  Thompson,  137  App.  Div.  588, 
122  N.  Y.  Supp.  300;  LeGuen  v.  Gouvcrneur, 
1  Johns.  Cas.  436,  1  Am.  Dec.  121;  Bibb  v. 
Hitchcock,  49  Ala.  474,  20  Am.  Rep.  288; 
SUte  V.  Hill,  50  Ark.  458,  8  S.  W.  401 ;  Mul- 
ford  V.  Cohn,  18  Cal.  42;  Brady  v.  Harvath, 
79  IlL  App.  18;  Weeks  v.  Holmes,  101  111. 
App.  435;  Warne  v.  Irwin,  153  Ind.  21,  53 
N.  E.  926. 

Mr.  W.  H.  Van  Benschoten,  with 
Messrs.  Bowers  A  Sands,  for  respondent 
Lincoln  Trust  Company. 


and  a  demurrer  to  the  complaint  was  sus- 
tained, but  upon  the  ground  tliat  there 
was  not  a  sufficient  allegation  of  fraud,  so 
that  the  case  is  of  little  value  on  the  ques- 
tion here  considered. 

Where  a  judgment  upon  a  note  was  taken 
by  an  agreement,  in  open  court,  in  favor 
of  an  assignee  ojf  the  note,  the  defendant 
believing  tliat  the  assignee  was  a  bona  fide 
holder  for  value  and  for  that  reason  did 
not  interpose  the  defense  of  illegality  which 
he  knew  existed  against  the  drawer  of  the 
note,  it  was  held  in  Elder  v.  National  Bank. 
12  Kan.  242,  that,  since  there  was  no  fraud 
in  the  procuring  of  the  judgment,  the  de- 
fendant should  not  have  relief  on  the  ground 
that  later  he  discovered  that  the  assignee 
was  not  a  bona  fide  holder  for  value  and 
that  the  defense  of  illegality  would  have 
been  good  against  him. 

But  the  holding  in  Guild  v.  Phillips,  44 
Fed.  461,  is  adverse  to  the  above  stated 
general  rule,  although  that  rule  is  not 
mentioned  by  the  court.  In  this  case  the 
fraud  directly  affected  the  material  allega- 
tion of  the  pleading  and  brought  about 
the  consent  to  the  decree,  and  it  was  held 
that  equity  would  afford   relief. 

And  the  holding  in  Cetti  v.  Dunman  26 
Tex.  Civ.  App.  433,  64  S.  W.  787,  is  similar 
to  that  in  Guild  v.  Phillips,  supra,  and  no 
mention  is  made  of  the  general  rule. 

Representations,  even  if  false,  made  by  a 
defendant  to  the  effect  that  he  is  insolvent 
and  that  a  judgment  against  him  will  be 
worthless,  inducing  the  plaintiff  to  consent 
to  the  entry  of  a  merely  nominal  judgment 
when  his  claim  was  good  for  several  thou- 
sand dollars,  is  not  such  fraud  as  will  con- 
stitute a  ground  for  setting  aside  the  judg- 
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ment  by  a  court  of  equity,  since  the  false 
representation  was  in  no  way  material  to 
the  issue  being  tried.  This  holding  seems 
to  be  opposed  to  the  converse  of  the  abovi; 
stated  rule.  United  States  v.  Beebe,  180 
U.  S.  343,  45  L.  ed.  563,  21  Sup.  Ct.  Rep. 
371. 

A  judgment  in  favor  of  an  infant  for  in 
juries  sustained  by  reason  of  his  employer's 
negligence,  entered  upon  an  agreement 
which  he  was  induced  to  make  by  fraud  and 
misrepresentation  of  his  employer's  agents 
and  physicians,  may  be  set  aside  by  a  court 
of  equity  at  the  instance  of  the  infant,  who 
has  become  of  age  and  repudiates  the  agree- 
ment and  shows  that  it  was  inadequate, 
without  his  offer  to  return  the  amount  of 
the  judgment  paid  to  him,  where  he  has 
used  the  same  and  cannot  make  such  offer 
of  return.  Barr  v.  Packard  Motor  Car  Co. 
172  Mich.  299,  137  N.  W.  697. 

One  of  the  plaintiffs  in  a  suit  may  main- 
tain a  petition,  after  the  adjournment  of 
the  term  at  which  was  entered  an  agreed 
judgment,  to  set  aside  the  judgment  for 
fraud,  upon  the  ground  that  her  name  had 
been  forged  to  the  agreement,  and  that  b\u* 
had  no  knowledge  thereof  in  time  to  call 
the  court's  attention  to  the  fraud  at  that 
term,  even  though  her  husband  and  coplain- 
tiff  had  forged  the  name  and  the  defendants 
believed  that  the  signature  was  genuine. 
Lindsley  v.  Sparks,  20  Tex.  Civ.  App.  56, 
48  S.  W.  204. 

On  the  question  of  relief  from  judgment 
suffered  in  reliance  upon  a  promise  which 
was  not  observed,  see  note  to  Flood  v. 
Templeton,    13   L.R.A.(N.S.)    579. 

J.  W.  M. 
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Cnllen,  Ch.  J^  delivered  the  opinion  of 
the  court: 

One  Grouse  died  on  the  21  at  day  of  No- 
vember, 1802,  leaving  a  last  will  and  testa- 
ment whereby,  after  many  legacies,  he  be- 
queathed a  large  residuary  estate  of  person- 
alty to  the  persons  who  would  be  entitled  to 
take  the  same,  under  the  law,  if  he  had  died 
intestate.  The  plaintiff  and  certain  others, 
first  cousins  of  the  testator,  were  his  next  of 
kin,  unless  the  defendant  Dorothea  Edgarita 
Crouse,  who  was  then  an  infant  aged  six 
years,  was  his  legitimate  child.  The  claim 
was  made  on  behalf  of  said  infant  that  she 
was  such  child,  and  by  the  defendant  Eula  H. 
Potulicka  that  she  was  the  widow  of  said 
testator.  In  this  state  of  conflicting  claims 
the  executors  of  the  will  of  the  deceased 
brought  an  action  in  the  supreme  court 
against  all  the  various  persons  claiming  any 
portion  of  the  estate  under  the  will,  asking 
that  it  be  determined  who  were  entitled  to 
the  estate.  The  complaint  in  this  action 
does  not  set  forth  in  full  the  judgment  roll 
in  the  executors'  action,  but  it  does  state  the 
object  of  the  action,  and  that  the  issue  in  it 
was  as  to  the  status  of  the  defendant  Doro- 
thea. It  alleges  that  the  action  was  brought 
on  for  trial,  when  the  parties  entered  into 
stipulation,  by  which  it  was  agreed  that  the 
conflicting  clainuints,  the  first  cousins  on 
one  side  and  Dorothea  on  the  other,  should 
share  the  residuary  estate  equally,  and  that 
judgment  to  that  effect  should  be  had.  In 
accordance  with  the  stipulation,  which  the 
guardian  was  authorized  by  the  court  to 
make  on  behalf  of  the  infant,  judgment  was 
entered  on  the  19th  day  of  Februsry,  1895, 
which  decreed  that  the  residuary  estate  be 
divided  as  stipulated;  certain  deductions 
being  made  from  the  infant's  share  in  favor 
of  third  parties,  details  of  which  are  imma- 
terial in  this  controversy.  A  copy  of  that 
judgment  is  annexed  to  the  complaint,  and 
forms  part  thereof.  The  complaint  then 
charges  that  the  claim  on  behalf  of  Doro- 
thea was  not  onlv  false,  but  fraudulent  and 
made  in  bad  faith,  and  that  it  was  intended 
to  support  it  by  the  perjury  of  certain  wit- 
nesses, who  had  been  suborned  for  the  pur- 
pose; that  plaintiff  did  not  know  at  the 
time,  and  had  no  means  of  knowing  that  the 
claim  was  fraudulent,  but  supposed  it  was 
made  in  good  faith ;  and  that,  relying  on  the 
false  statements  made  in  various  stages  of 
the  suit  he  made  the  compromise  and  entered 
into  the  stipulation  above  recited.  He  asks 
as  relief  that  the  judgment  be  set  aside,  and 
the  defendant  Dorothea  restore  to  him  the 
moneys  awarded  to  her  out  of  his  share. 

I  think  the  courts  below  were  right  in  hold- 
ing that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  complaint  was  evidently  framed,  and 
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the  appeal  has  been  argued,  as  if  the  action 
were  to  set  aside  for  fraud  merdy  an  agree- 
ment to  compromise,  and  to  recover  money 
paid  thereunder.  But  this  ia  a  mistaken 
view.  There  is  a  solemn  judgmoit  rendered 
in  one  action  which  it  is  sought  to  attack  by 
another.  The  court  whose  decree  is  assailed 
had  jurisdiction  of  the  subject-mattef  of  the 
action,  of  the  parties  thereto,  and  jurisdic- 
tion to  render  a  judgment  distribnting  the 
estate  of  the  decedent.  It  matters  not 
whether  that  judgment  was  right  or  wrong. 
Until  reversed  on  appeal  or  set  aside,  it  wa$ 
conclusive.  Nor  does  it  matter  that  when 
the  cause  was  brought  on  for  trial,  instead 
of  hearing  testimony  the  court  made  ita 
decree  on  the  stipulation  of  the  parties.  A 
judgment  by  default  is  as  conclusive  as  any 
other  judgment,  and  a  judgment  rendered 
on  the  express  stipulation  of  the  parties  can 
hardly  be  of  less  effect  than  one  rendered 
on  the  failure  of  a  party  to  appear.  Parties 
may,  by  their  stipulation,  make  the  law  of 
the  case,  which  the  courts  may,  and  at  times 
are  bound  to  enforce.  Re  New  York  L.  k 
W.  R.  Co.  98  N.  Y.  447. 

The  judgment  sought  to  be  set  aside  wss 
therefore  subject  to  the  same,  and  only  to 
the  same  attack  that  could  be  made  on  any 
other  judgment.    It  is  doubtless  true  that  a 
judgment  can  be  set  aside  for  fraud  by  an 
action  brought  for  that  purpose;  but  it  i^ 
the  settled  law,  save  possibly  in  one  or  two 
jurisdictions,   that  the  fraud  for  which  a 
judgment  can  be  impeached  must  be  in  some 
matter  other  than  the  issue  in  controversy 
in  the  action.    By  Professor  Pomeroy  it  is 
said  (Eq.  Jur.  §  1361):     "Equity  will  not 
restrain  a  legal  action  or  judgment  where 
the  controversy  will  be  decided  by  the  court 
of  equity  upon  a  ground  equally  available  at 
law,  unless  the  party  invoking  the  aid  of 
equity  can  show  some  special  equitable  fea- 
ture or  ground  of  relief;   and,  in  the  cas^ 
assumed,  this  special  feature  or  ground  must 
necessarily  be  something  connected  with  tl]« 
mode  of  trying  and  deciding  the  legal  action, 
and  not  with  the  cause  of  action  or  the  de- 
fense   themselves."      In    United    States   v. 
Throckmorton,  98  U.  S.  61,  66,  25  U  ed.  93, 
95,  it  was  held:     "On  the  other  hand,  the 
doctrine  is  equally  well  settled  that  the  court 
will  not  set  aside  a  judgment  because  it  was 
founded  on  a  fraudulent  instrument  or  per- 
jured evidence,  or  for  any  matter  which  wa> 
actually   presented   and   considered    in  the 
judgment  assailed."    See  also  Black,  Judgm. 
§  372.    In  Ross  v.  Wood,  70  N.  Y.  8,  the  com 
plaint  charged  that  the  defendants,  combin- 
ing with  others  to  cheat  and  defraud  the 
plaintiff  by  perjury  and  false  testimony,  ob- 
tained a  judgment  setting  aside  a  deed,  and 
asked  that  the  judgment  so  obtained  might 
itself  be  set  aside  for  the  fraud  and  perjniy. 
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The  complftint  was  held,  on  demurrer,  not  to 
state  a  cause  of  action.  New  York  v.  Bradj, 
115  N.  Y.  599,  22  N.  E.  237,  U  to  the  same 
effect.  In  the  latter  case  is  to  be  found  an 
extensive  review  of  the  authorities.  In 
Smith  V.  Lewis,  3  Johns.  157,  3  Am.  Dec. 
469,  it  was  held  that  an  action  would  not  lie 
for  suborning  a  witness  to  testify  falsely,  by 
which  the  plaintiff  was  cast  in  judgment. 
The  reason  of  the  rule  is  stated  by  Chan- 
cellor Kent,  then  chief  justice,  that  other- 
wise there  could  be  no  final  determination  of 
a  suit.  So  here,  if  in  this  action  the  plaintiff 
should  be  successful,  thereafter  the  defend- 
ant might  sue  to  set  aside  the  adverse  judg- 
ment on  the  ground  that  plaintiff's  claim 
had  been  made  in  bad  faith  and  supported 
by  perjury.  The  principle  on  which  the  rule 
rests  is  the  oft-repeated  maxim,  Interest 
republicof  at  ait  finis  litium.  It  does  not 
follow  that  the  defeated  litigant  is  without 
redress  for  perjury.  He  can  apply  in  the 
original  action,  and  in  a  proper  case  obtain 
relief. 

The  fact  that  the  decree  now  sought  to  be 
vacated  rests  on  stipulation  does  not  differ- 
entiate it  in  principle  from  one  where  the 
judgment  was  rendered  after  hearing  evi- 
dence. The  stipulation  acted  as  a  substitute 
for  evidence.  Each  party,  being  afraid  of 
the  effect  of  the  evidence  of  the  adverse 
party,  stipulated  that  the  adversary's  claim 
should  prevail  to  the  extent  of  one  half.  No 
fraud  is  charged,  except  in  statements  made 
as  to  the  issue  itself.  If  perjury  in  that  re- 
spect made  on  the  witness  stand  and  induc- 
ing a  court  or  jury  to  render  an  erroneous 
decision,  would  not  support  an  action  to  set 
aside  the  judgment,  it  is  difficult  to  see  why 
it  should  be  of  more  moment  because  it 
frightened  the  parties  into  a  compromise. 

Nor  can  this  action  be  sustained  on  the 
ground  of  newly  discovered  evidence.  The 
complaint  does  not  allege  any  new  evidence 
that  the  plaintiff  can  adduce.  The  plaintiff 
states  that  he  has  found  out  that  the  claim 
was  conceived  in  fraud  and  perjury,  but  that 
he  has  any  testimony  to  prove  it  he  does  not 
say.  If  he  has  any,  he  should  state  what  it 
is,  so  that  the  court  can  judge  of  its  suffi- 
ciency. The  case,  in  this  respect,  is  far 
weaker  than  that  of  New  York  v.  Brady, 
supra,  which  was  also  decided  on  demurrer. 
For  that  reason  the  complaint  is  not  good 
as  a  bill  of  review  (2  Barbour,  Ch.  Pr.  92), 
if  that  remedy  still  exists. 

I  have  serious  doubts  whether  the  plaintiff 
was  not  required  to  offer  in  his  complaint  a 
return  to  court  of  the  fund  he  had  received 
under  the  judgment.  But  in  the  view  I  have 
taken  as  to  the  sufficiency  of  the  complaint 
in  other  respects,  it  is  unnecessary  to  con- 
sider this.  If  the  plaintiff  is  entitled  to 
45  L.R.A.(N.S.) 


any  relief  on  the  facts,  he  should  seek  it  in 
the  original  action. 

The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Halght,  Willard  Bartlett,  BUsoock, 
Chase,  and  Collin,  JJ.,  concur.  Vann, 
J.,  not  sitting. 


iiiUNois  supreme:  court. 

MARKS  TEA  et  al.,  Appts., 

V. 

WILLIAM  MILLEN  et  al. 

(257  111.  624,  101  N.  E.  209.) 

Will   —   natural    lieirs   —   meaning    of 
term. 

1.  Under  a  devise  of  a  remainder,  to  be 
divided  "between  my  children  or  their  nat- 
ural heirs,"  the  words  "natural  heirs"  mean 
children,  and  not  collateral  heirs,  and  there- 
fore in  case  of  the  death  of  a  child  before 
testator,  without  children,  his  share  will 
lapse. 

Same  — *  Intestate  property  —  limitation 
of  heirs'  share. 

2.  A  declaration  in  a  will  that  one  of 
testator's  heirs  shall  have  a  certain  sum  of 
money,  and  "no  other  share  of  my  estate 
or  claim  under  the  same,"  does  not  prevent 
his  receiving  his  due  share  of  intestate 
property  with  the  other  heirs. 

(Farmer,  J.,  dissents.) 

(February  20,  1913.) 

APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Will  Countv 
dismissing  a  bill  filed  for  partition  of  cer- 
tain  farm   lands.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  P.  Shutts  and  O.  R.  Laraway, 
for  appellants: 

The    words    "natural    heirs,"    in    a   will. 


Note.  —  Meaning     of     term 

heirsj* 


**natural 


The  term  "natural  heirs''  seems  to  have 
no  fixed  meaning,  but.  according  to  the  con- 
text of  the  instrument  and  the  accompany- 
ing circumstances,  may  be  either  a  term 
of  limitation,  or  the  equivalent  of  "issue," 
or  mav  simplv  denote  certain  individuals. 

In  Smith  v.  Pendell,  19  Conn.  107.  48 
Am.  Dec.  140.  in  construing  a  will  by  which 
testator  gave  his  residuary  estate  to  his 
granddaughter,  adding.  "But  if  the  said 
Elizabeth  should  die  leaving  no  natural 
heirs  my  will  is  that  the  same  shall  go  to" 
another  person,  the  court  said  that  the 
words  "natural  heirs"  and  "heirs  of  the 
body"  in  a  will,  and  by  way  of  executory 
devise,  are  considered  as  of  the  same  legal 
import;  and  accordingly  held  that  the  grand- 
da^jghter  took  an  estate  tail  by  implication. 
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are   construed  to  mean  children  or   iatue 
in  distinction  from  collateral  heirs. 

21  Am.  ft  Eng.  £nc  Law,  2d  ed.  p.  420; 
Miller  v.  Churchill,  78  N.  G.  372;  Smith 
V.  Pendell,  19  Conn.  107,  48  Am.  Dec.  146. 

Heirs  cannot  he  disinherited  as  to  in- 
testate property. 

Parsons  v.  MiUar,  189  111.  107,  69  N.  E. 
606;  Ames  v.  Holmes,  100  111.  561,  60  N. 
£.  858;  Lawrence  v.  Smith,  163  111.  140, 
45  N.  £.  259;  Minkler  v.  Simons,  172  111. 
323,  50  N.  E.  176. 

A  devise  to  a  child  of  a  testator  who 
dies  in  the  testator's  lifetime  lapses  unless 
provision  is  made  in  the  will  to  meet  such 
contingency. 

Magnuson  v.  Magnuson,  197  111.  496,  64 
N.  E.  371;  Burlet  v.  Burlet,  246  111.  565, 


92  K.  E.  965;  Pirrung  t.  Pirning,  228  III 
443,  81  N.  E.  1065 ;  Frail  t.  Caratairs,  1S7 
111.  310,  58  N.  E.  401. 

Clear  words  are  necessary  to  disinlKrit 
an  heir,  and  even  where  the  intention  it 
elearly  manifested  the  heir  will  take  juA&a 
the  testator  devises  the  property  to  some- 
one else. 

Bond  V.  Moore,  236  IlL  576,  19  L.IU. 
(N.S.)  540,  86  N.  £.  386;  Wixon  v.  WaV 
son,  214  111.  158,  73  N.  £.  306. 

An  expressed  intention  by  a  testator  io 
his  will  that  certain  heirs  shall  be  I'x 
eluded  from  all  interest  in  his  estate  except 
that  devised  to  them  by  will  ia  of  no  ef 
feet  unless  the  property  is  given  to  aomt- 
one  else. 

Parsons  v.  Millar,  189  111.  107,  59  K.  & 


In  Steel  v.  Linn,  232  Pa.  18,  81  Atl.  92, 
where  a  testator  gave  all  his  estate  to  his 
wife  for  life,  providing  that  *'at  her  death 
then  all  pf  said  property  to  be  equally  di- 
vided between  my  four  children  [naming 
them]  during  their  natural  lives,  then  said 
property  to  be  equally  divided  among  their 
natural  heirs,"  it  was  held  that  the  rule  in 
Shelley's  Case  operated  to  give  the  children 
a  fee. 

In  Fry  v.  Smith,  10  Abb.  N.  C.  224,  where 
a  testatrix  gave  her  residuary  estate  to  her 
husband  "and  at  his  death  to  go  to  my 
8on  [name]  and  to  his  natural  heirs/'  it 
was  held  that  the  words  '"natural  heirs"  be- 
ing words  of  limitation  only,  the  bequest 
lapsed  upon  the  death  of  the  son  without 
isHue  in  the  lifetime  of  the  testatrix. 

In  Miller  v.  Churchill,  78  N.  C.  372. 
where  a  testatrix  bequeathed  to  each  of  her 
sisters  a  sum  of  money,  adding,  "And  in 
the  event  of  the  death  of  either  without 
leaving  natural  heirs  the  amount  I  have 
hequcathod  shall  go  to  the  survivor,"  it  was 
held  that  "natural  heirs"  meant  children 
or  issue.  The  court  said:  "The  word 
'heirs'  is  nomen  genera lissimumf  and  in  a 
comprehensive  sense  may  include  all  kinds 
of  heirs;  and  so,  natural  heirs  may  do  the 
Hsme  thing.  The  common  understanding 
would  say  at  once  that  natural  heirs  meant 
rliildren,  and,  looking  at  the  situation  and 
relation  of  the  parties  and  all  the  circum- 
stances, we  think  this  was  the  meaning  of 
the  testatrix.  She  well  understood  that  no 
one  could  have  unnatural  heirs;  and  as  the 
word  'heirs'  alone  might  include  both  lineal 
and  collateral,  we  think  she  intended  some- 
thing less  than  the  whole  class,  and  that 
she  meant,  children  or  issue,  by  the  term 
natural  heirs.  Again,  if  it  be  understood 
to  mean  heirs  generally,  then  the  proposi- 
tion is  fatal  to  itself,  inasmuch  as  it  was 
impossible  for  either  to  die  without  an 
heir.  Upon  the  death  of  either  one,  the 
other  was  her  collateral  heir.  Reductio  ad 
abaurdum" 

In  Naylor  v.  McRuer,  248  Mo.  423,  1.54 
S.  W.  772,  where  testator  left  property  in 
trust  for  his  children  for  life,  with  the 
provision  that  "when  one  of  them  shall  die 
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his  or  her  share  shall  in  like  manner  be 
paid  to  the  natural  heirs  of  said  deceased 
so  long  as  the  survivor  shall  live,  said  sur- 
vivor during  his  or  her  lifetime  continuing 
to  take  the  other  one  half  of  said  income  ts 
above  provided.  Immediately  after  tii^ 
death  of  the  survivor  of  my  children  siort- 
said,  I  direct  said  trustee  (in  case  my  wife 
also  be  dead,  and  if  not  then  not  until  bcr 
death)  to  account  to  and  turn  over  to  the 
natural  heirs  of  my  said  daughter  and  eon 
the  residue  and  remainder  of  the  estste 
coming  to  or  remaining  in  his  hands,  said 
heirs  to  take,  have,  and  hold  the  same  abso 
lutely  and  forever,  share  and  share  alike, 
and  not  in  representation  of  their  deceased 
parents  respect! velv,"  it  was  held  that  the 
expression  "natural  heirs"  was  not  used  in 
a  technical  sense,  but  that  the  context 
showed  it  to  have  been  used  to  indicate' 
grandchildren. 

In  Ludlum  v.  Otis,  15  Hun,  410,  where  a 
testator,  a  resident  of  New  York,  executed, 
while  in  Switzerland,  a  will  in  French,  by 
which  he  gave  certain  specific  legacies,  and 
the  residue  to  his  natural  heirs  {rev€nir  a 
ses  heritiera  naturela),  and  left  him  sur- 
viving a  mother,  a  sister,  and  cousins,  but 
no  widow  and  children,  it  was  held  that  bj 
the  term  "natural  heirs"  he  meant  to  desig- 
nate his  mother  and  sister. 

In  Re  Sinzheimer,  5  Dem.  321,  5  K.  Y.  S. 
R.  377,  where  a  testator  who  left  him  sur- 
viving an  aunt,  his  sole  next  of  kin,  gave 
his  residuary  estate,  which  consisted  wholly 
of  personalty,  to  his  "natural  heirs,"  it  wa^ 
hold  that  the  prefixing  of  the  word  "nat- 
ural" would  not  preclude  the  word  "heirs'* 
from  being  regarded  as  equivalent  to  "next 
of  kin,"  and  therefore  that  the  aunt  took 
the  bequest  to  the  exclusion  of  the  widow. 

In  Philadelphia  Trust,  S.  D.  &  Ins.  Co. 
V.  Isaac.  167  Pa.  270,  31  Atl.  651,  the  term 
"natural  heirs  of  my  own  blood  relatives'' 
in  a  will  by  which  a  testator  gave  his  es- 
tate to  his  wife  for  life,  and  after  her  de- 
cease provided  that  it  should  revert  to  tbe 
natural  heirs  of  his  own  blood  relatives,  vas 
held  to  indicate  testator's  brothers  and  sif- 
ters and  the  representatives  of  decease<l 
hrotiiers  and  sisters.  £.  S.  0. 
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60C;  Amei  t.  Holmes,  100  111.  661,  60  K.  E. 
858;  Bond  y.  Moore,  236  lU.  676,  19  L.R.A. 
(N.S.)  640,  86  N.  E.  386;  Lawrence  v. 
Smith,  163  111.  149,  46  N.  E.  269. 

Messrs.  Barr,  McNauffhton,  A  Barr 
and  Kelly  &  Orr,  for  appellees: 

The  words,  "or  his  heirs,"  were  words 
of  substitution,  and  in  case  of  the  death 
of  the  children  before  the  death  of  the  tes- 
tator the  heirs  of  such  children  would  take. 

Kbey  v.  Adams,  136  111.  80,  10  L.R.A. 
162,  26  N.  E.  1013;  Straw  v.  Barnes,  260 
111.  481,  96  N.  E.  471;  Miller  v.  Ghujchill, 
78  N.  a  372. 

Cartwrlffht,  J.,  delivered  the  opinion  of 
the  court: 

The  circuit  court  of  Will  county  dis- 
missed for  want  of  equity  the  bill  filed  by 
appellants  against  appellees  for  a  partition 
of  land  in  said  county,  in  which  the  appel- 
lants claimed  interests  as  heirs  at  law  of 
Alexander  Millen  and  the  appellees  claimed 
title  as  the  heirs  at  law  of  Alexander  Mil- 
len, Jr.  This  appeal  was  taken  from  the 
decree. 

Alexander  Millen  made  his  will  on  Jan- 
uary 9,  1895,  and  first  gave  to  his  wife, 
Margaret  Millen,  a  life  estate  in  all  his  real 
and  personal  property.  Then  came  this 
provision:  "After  her  demise,  it  is  my 
wish  that  my  real  and  personal  property  be 
divided  between  my  children  or  their  nat* 
ural  heirs  as  follows,  to  wit."  By  the  next 
clause  of  the  will  he  gave  to  his  daughters, 
Mary  Ann  and  Elizabeth  Honorah  Millen, 
21  acres  of  land.  The  next  clause  was  as 
follows:  "The  remaining  thirty-nine  (39) 
acres  of  my  farm — be  the  east  part  there- 
of, shall  be  the  property  of  my  sons  Alex- 
ander and  William  Millen,  share  and  share 
alike."  He  next  gave  his  farm  stock,  farm- 
ing machinery,  and  grain  to  his  four  chil- 
dren, and  the  last  clause  was  as  follows: 
"It  is  my  desire  that  my  daughters,  Mary 
Ann  and  Elizabeth  Honorah  Millen,  shall, 
within  one  year  after  th<»  death  of  my  wife, 
or  after  their  share  of  my  estate  shall  be 
in  their  ownership  and  possc^^inon.  pay  to 
Marks  Tea  and  Ada  Tea — children  of  my 
(laughter  Margaret,  and  to  Emma  Ann 
Ilibner,  child  of  my  daughter  Sarah — ^the 
sum  of  five  00  dollars  each;  and  said 
Marks  Tea,  Ada  Tea,  and  Emma  Ann  Hib- 
ner  shall  have  no  other  share  of  my  estate 
or  claim  upon  the  same."  When  the  will 
was  made  the  testator  had  four  children, — 
Mary,  aged  29,  Alexander,  Jr.,  aged  27, 
William,  aged  26,  and  Elizabeth  aged  13, — 
and  none  of  them  were  married.  He  also 
had  three  grandchildren, — Marks  Tea,  aged 
13,  Ada  Tea,  aged  11,  and  Emma  Ann  Hib- 
ner,  aged  11.  They  are  the  appellants,  and 
the  children  of  two  deceased  daughters  of 
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the  testator.  The  son,  Alexander  Millen, 
Jr.,  died  on  November  7,  1896,  leaving  no 
children  and  having  never  been  married, 
and  the  father  Alexander  Millen,  the  tes- 
tator, died  on  May  6,  1908. 

The  chancellor,  in  construing  the  will, 
found  the  intention  of  the  testator  as  ex- 
pressed therein  to  be  that  if  his  son  Alex- 
ander Millen,  Jr.,  did  not  survive  him,  the 
real  estate  devised  to  said  son  should  go  to 
the  heirs  at  law  of  the  devisee,  excepting 
the  complainants,  Marks  Tea,  Ada  Tea,  and 
Km  ma  Ann  Hibner,  who  were  to  have  no 
interest  therein.  Whether  this  construc- 
tion was  correct  is  questioned  by  the  as- 
signment of  errors. 

The  general  rule  is  that  a  devise  which 
fails  to  take  effect  by  reason  of  the  death 
of  the  devisee  before  the  testator  will  lapse 
and  the  estate  devised  will  become  intestate 
estate.  In  the  absence  of  a  statute,  if  there 
is  jio  one  in  existence  at  the  death  of  the 
testator  capable  of  taking  a  devise,  it  will 
lapse;  but,  if  the  testator  has  provided  for 
the  substitution  of  another  devisee  in  place 
of  the  first  one,  the  substituted  devisee  will 
take  the  estate  devised,  and  there  will  be 
no  lapse.  In  the  case  of  a  child  or  grand- 
child a  lapse  may  also  be  prevented  by  the 
provision  of  S  ^I  of  the  act  in  regard 
to  descent  of  property  (Hurd's  Rev.  Stat. 
1911,  chap.  39),  provided  there  is  issue  of 
the  child  or  grandchild  at  the  death  of  the 
testator.  That  section  declares  that  when- 
ever a  devisee  or  legatee  in  any  last  will 
and  testament,  being  a  child  or  grandchild 
of  the  testator,  shall  die  before  such  testa- 
tor, and  no  provision  shall  be  made  for 
such  contingency,  the  issue,  if  any  there  be, 
of  such  devisee  or  legatee,  shall  take  the 
estate  devised  or  bequeathed  as  the  devisee 
or  legatee  would  have  done  had  he  survived 
the  testator,  and,  if  there  be  no  such  issue 
at  the  time  of  the  death  of  such  testator, 
the  estate  disposed  of  by  such  devise  or 
legacy  shall  be .  considered  and  treated  in 
all  respects  as  intestate  estate.  The  devise 
to  Alexander  Millen,  Jr.,  was  a  devise  to 
a  son  of  the  testator,  and  the  question  to 
be  decided  is  whether  there  was  a  provision 
made  for  the  contingency  of  his  death  in 
the  lifetime  of  the  testator.  If  there  was, 
there  would,  regardless  of  any  statute,  be 
no  lapse;  the  purpose  of  the  statute  being 
merely  to  prevent  a  lapse  where  the  devisee 
is  a  child  or  grandchild.  Frail  v.  Car- 
stairs,  187  111.  310,  68  N.  E.  401;  Magnu- 
son  y.  Magnuson,  197  HI.  496,  64  N.  E. 
371;  Rudolph  y.  Rudolph,  207  111.  266,  99 
Am.  St.  Rep.  211,  69  N.  E.  834;  Pirrung  v. 
Pirrung,  228  111.  441,  81  N.  E.  1066.  If 
no  provision  was  made  for  the  contingency, 
the  statute  did  not  save  the  devise  to  issue 
of  the  devisee,  because  there  was  no  issue. 
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Whether  proTision  wu  made  for  the  cob- 
tingency  of  Alexander  Millen,  Jr^  IjiiV 
before  the  testator  depends  upon  the  mean- 
ing to  be  given  to  the  words  "natural 
Iieirs/'  in  the  general  provision  that  after 
the  death  of  the  widow  the  real  and  per- 
sonal property  was  to  be  divided  between 
the  testator's  children  or  their  natural 
heirs  in  the  manner  subsequently  specified 
in  the  will.  If  those  words  meant  heirs 
generally,  collateral  as  well  as  lineal,  and 
implied  no  distinction  between  heirs  pro- 
duced by  nature  and  collaterals,  who  are 
made  heirs  by  statute,  then,  by  regarding 
the  word  "or"  as  providing  for  substitu- 
tion, it  might  be  said  that  provision  was 
made  for  the  contingency.  In  Kbey  v. 
Adams,  135  111.  80,  10  L.R.A.  162,  25  N.  £. 
1013,  the  words  "or  their  heirs"  were  held 
to  create  an  alternative  devise,  and  the 
word  "or"  to  indicate  substitution,  making 
the  words  words  of  purchase,  and  not, of 
limitation,  and  we  are  asked  to  apply  the 
same  rule  here.  It  would  make  no  differ- 
ence, however,  if  we  did  apply  that  rule, 
unless  the  words  "natural  heirs"  include 
collaterals,  and  we  do  not  think  that  is  so. 
It  is  presumed  that  every  word  qualifying 
another  word  is  intended  by  the  testator 
to  have  some  meaning,  and  its  natural 
meaning  is  to  be  given  to  it  unless  the 
context  requires  a  different  meaning.  If 
the  qualifying  word  "natural"  is  to  be 
given  any  effect  whatever,  it  limits  to  some 
extent  the  class  of  persons  upon  whom  the 
law  would  cast  the  estate  as  heirs.  The 
word  "natural"  means  produced  in-  the 
course  of  nature,  and,  when  used  to  quali- 
fy the  word  "heirs,"  we  think  it  meann  such 
heirs  as  are  born  to  a  person  in  the  course 
of  nature,  as  distinguished  from  collater- 
als, who  are  heirs  by  virtue  of  legislative 
provisions, — and  this  was  the  view  taken 
in  Smith  v.  Pendell,  19  Conn.  107,  48  Am. 
Dec.  146,  and  Miller  v.  Churchill,  78  N.  C. 
372.  No  one  answers  to  the  description 
of  natural  heirs  except  issue  or  children. 
The  devisee  Alexander  Millen,  Jr.,  died 
leaving  no  natural  heir,  but  only  persons 
who  would  be  heirs  by  virtue  of  the  stat- 
utes of  descent.  In  Ryan  v.  Allen,  120 
111.  648,  12  N.  K.  65,  it  was  held  that  the 
words  "nearest  heirs"  meant  heirs  at  law, 
and  did  not  take  the  devise  out  of  the  rule 
in  Shelley's  Case,  but  that  was  because  the 
word  "nearest"  did  not  limit,  qualify,  or 
vary  the  meaning  of  the  word  "heirs." 
There  was  no  one  capable  of  taking  the 
devise  at  the  death  of  the  testator.  No 
provision  having  been  made  for  the  con- 
tingency of  the  death  of  the  devisee,  the 
lapse  was  not  prevented  by  the  statute. 
It  has  been  settled  by  several  decisions  of 
this  court  that  heirs  cannot  be  disinherited 
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merely  by  a  declaration  thai  tli^  shall  aot 
have  anything  or  no  more  thu  a  eertsiB 
sum.  No  matter  how  strong  the  inteatioD 
of  the  testator  may  be  to  diainherit  as 
heir,  the  intention  cannot  be  given  say 
effect  as  to  intestate  property,  and  the  qdIt 
method  of  disinheriting  him  is  to  give  the 
property  to  some  one  else.  Lawrence  t. 
Smith,  163  111.  149,  45  N.  £.  259;  PaisoDS 
V.  Millar,  189  111.  107,  59  N.  £.  606;  Amct 
V.  Holmes,  190  111.  561,  60  N.  £.  858.  We 
therefore  need  not  consider  the  probable  in- 
tention of  the  testator  as  to  the  dispositios 
of  intestate  property.  In  our  opinion  tbe 
land  devised  to  Alexander  Mi  lien,  Jr.,  is 
intestate  estate,  and  passes  by  the  statute 
of  descent  to  all  the  heirs  at  law  of  Ala- 
ander  Millen,  the  testator,  including  tlie 
complainants. 

The   decree   is   reversed    and    the   eause 
remanded. 

Farmer,  J.,  dissenting: 

I  know  of  no  rule  of  law  requiring  snv 
particular  interpretation  of  or   limitation 
to    be    placed    upon    the   words    ''naton] 
heirs,"  regardless  of  what  the  intentioi  of 
the  testator  may  have  been  as  expressed  is 
his  will.     If  from  the  whole  instrument  it 
appears  that  the  testator  means  ehildreo 
by  the  use  of  that  term,  that   interpreta- 
tion should  be  given  it;   but,  if  he  meant 
all  persons  whose  relation  to  tbe  devisee 
was  such  that  under  the  laws  of  descent 
they  would  inherit,  then  there  is  no  nile 
of  law  prohibiting  that  construction  being 
given  the  words  used.    "Heirs"  has  a  well- 
known  technical  meaning,  and,  if  there  be 
no  words  in  any  part  of  the  will  to  control, 
the  term  must  be  interpreted  according  to 
its   strict   and   technical   import.      Rawson 
V.  Rawson,  52  111.  62;   Ryan  v.  Allen,  120 
111.    648,    12    N.    £.    65.      Authorities  are 
abundant  to  the  effect  that  the  technicai 
meaning  of  the  word  "heir"  or  "heirs"  in  a 
will  will  be  given  it,  unless  it  appears  from 
the    will    that    the    testator    intended   tbe 
word  should  be  given  a  different  interpre- 
tation.    The  only  basis  for  the  claim  that 
the  words  used  in  the  will  before  us  were 
not    intended    to   be   given   their    technical 
meaning  is  that  the  word  "heirs"  is  quali- 
fied by  the  preceding  word  "natural."    The 
use  of  that  word  does  not  by  any  mesma 
render  it  certain  that  the  t^tator  meant 
children  of  a  devisee,  and,  if  there  were  no 
oUier    provision    in   a   will    indicating  the 
sense  in  which  the  words  are  used,  it  would 
be  a  matter  of  some  doubt  whether  it  was 
the  intention  of  the  testator  to  limit  those, 
who  would  take  in  case  of  the  death  of  a 
devisee,  to  particular  heirs  of  the  devisee; 
namely,  children.    In  Ryan  v.  Allen,  supra, 
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this  court  held  "nearest  heiri"  had  no  dif- 
ferent  meaning   from   heirs   general. 

Reading  the  words  used  by  the  testator 
in  connection  with  the  fourth  clause  of  the 
will,  it  seems  clear  that  he  did  not  intend 
appellants  to  have  any  part  of  his  estate 
except  the  provision  made  for  them  in  the 
fourth  clause.  This  intention  would  be 
defeated  by  construing  the  words  "natural 
heirs"  to  mean  children.  This  construction 
we  are  not  bound  to  give  these  words  by 
any  rule  of  law,  and,  as  such  a  construc- 
tion would  defeat  the  intention  of  the  tes- 
tator, it  is,  in  my  judgment,  unauthorized 
by  the  rules  governing  the  construction 
of  wills.  As  I  interpret  the  will,  the  in- 
tention of  the  testator  was  that,  in  case 
of  the  death  of  a  devisee  before  the  devi- 
see's estate  took  effect,  the  property  devised 
should  go  to  the  heirs  of  the  devisee,  and 
this  meant  collateral  heirs  in  case  the  devi- 
see left  no  children.  This  provided  for  the 
contingency  of  the  death  of  a  devisee  be- 
fore the  death  of  the  testator.  But  by  the 
fourth  clause  of  the  will  appellants  were 
excluded,  and  the  testator  intended  the 
property  to  go  to  the  heirs  generally  of  a 
deceased  devisee,  except  appellants,  to 
whom  he  had  given  all  he  intended  them 
to  have  of  his  estate.  All  others  who  an- 
swer the  description  of  heirs  of  the  de- 
ceased devisee,  Alexander  Millen,  Jr., 
would,  in  my  opinion,  take  the  property 
deivsed  him  according  to  the  laws  of  de- 
scent. 

Petition  for  rehearing  denied  April  2, 
1913. 


HjUNoib  supreme  court. 

b.  f.  johnston 

V. 

CITY  OF  CHICAGO,  Appt. 

(258  111.  494,  101  N.  £.  960.) 

Municipal   corporation   —   liability   for 
negllsrence   of   library   employees. 

1.  A  municipal  corporation  which,  under 
statutory  authority,  organizes  a  public 
library  and  appoints  the  directors  thereof, 


and  not  the  library,  is  liable  for  the  neg- 
ligence of  library  employees  in  the  per- 
formance of  their  duties. 

Same  —  private  capacity. 

2.  A  municipal  corporation  which,  under 
statutory  authority,  organizes  and  attempts 
to  maintain  a  public  library  for  the  use 
of  its  inhabitants,  is  liable  for  injury 
caused  by  the  negligence  of  a  library  em- 
ployee in  transposing  books  by  automobile 
from  one  branco  of  the  library  to  another. 

(April  19,  1913.) 

A  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  Appellate  Court,  First  Depart- 
ment, affirming  a  judgment  of  the  Munici- 
pal Court  of  Chicago  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
injury  to  his  automobile  alleged  to  have 
been  caused  by  the  negligence  of  an  em- 
ployee of  the  city  library.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  L.  Gettys  and  William  Bil- 
lon, with  Mr.  William  H.  Sexton,  for 
appellant: 

A  municipal  corporation,  when  exercis- 
ing a  public  or  governmental  function,  as 
distinguished  from  a  proprietary  or  strict- 
1}'  municipal  function,  is  not  subject  to  the 
doctrine  of  respondeat  auperwr,  and  conse- 
quently is  not  liable  for  the  negligent  acts 
of  its  employees. 

Wilcox  V.  Chicago,  107  111.  334,  47  Am. 
Rep.  434;  Kinnare  v.  Chicago,  171  111.  332, 
49  X.  E.  536;  Craig  v.  Charleston,  180  111. 
154,  54  N.  E.  184;  Chicago  v.  Williams,  182 
111.  135,  55  N.  E.  123;  Chicago  v.  Selz,  S. 
&  Co.  202  111.  545,  67  N.  E.  386,  14  Am. 
Neg.  Rep.  23;  Tollefson  v.  Ottawa,  228  111. 
134,  11  L.R.A.(N.S.)  990,  81  N.  E.  823: 
Evans  v.  Kankakee,  231  111.  223,  13 
L.R.A.(N.S.)  1190,  83  N.  E.  223;  4  Dill. 
Mun.  Corp.  6th  ed.  §  1657,  pp.  2887,  et  seq. 

A  municipal  corporation,  in  establishing; 
or  providing  funds  for  a  public  institution, 
such  as  a  free  hospital  or  a  free  library, 
the  services  of  which  to  the  public  are  not 
to  be  paid  for,  exercises  a  public,  as  dis- 
tinguished from  a  proprietary,  function. 

Tollefson  v.  Ottawa,  228  III.  134,  11 
L.R,A.(N.S.)  990,  81  N.  E.  823;  4  Dill. 
Mun.  Corp.  5th  ed.  §§  1661,  2896. 


Note.  —  While  a  search  has  disclosed  no 
other  case,  aside  from  Johnston  v.  Chica- 
go, upon  the  question  as  to  the  liability 
of  a  municipality  for  the  negligence  of  a 
library  employee,  this  question  would  seem 
to  depend, — as,  in  the  absence  of  statute, 
does  the  question  of  municipal  liability, 
generally,  for  the  negligence  of  municipal 
agents  or  servants, — ^upon  the  question 
whether  the  employee  was  acting  in  the 
performance  of  a  public  or  governmental 
function,  or  was  engaged  in  the  accom- 
plishmeat  of  a  private  or  corporate  pur- 
45  L.R.A.(N.S.) 


pose  of  the  municipality.  (See  28  Cyc.  1257 
et   seq.) 

Upon  this  distinction  between  public  and 
private  functions  of  a  municipal  corpora- 
tion, as  affecting  its  liability  for  the  neg- 
ligence of  its  agents,  see  note  to  Dickinson 
▼.  Boston,  1  L.R.A.(N.S.)  665. 

As  to  the  liability  of  a  municipal  cor- 
poration for  the  negligence  of  its  park 
commissioner,  see  no^  to  Denver  v.  Spen- 
cer, 2  L.R.A.(N.S.)  147;  for  the  negligence 
of  a  bridge  tender,  note  to  Gathman  v. 
Chicago,  19  L.R.i^.(N.S.)  1178;  of  members 
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The  fact  that  the  city  of  Chicago  was 
not  obliged  by  the  statute  to  establish  a 
public  library  and  provide  funds  therefor, 
but  was  only  empowered  to  do  this^  does  not 
cause  the  exercise  of  that  power  by  the 
city  to  be  any  the  less  an  exercise  of  a 
governmental  function.* 

Wilcox  V.  Chicago,  107  lU.  334,  47  Am. 
Hep.  434;  ToUcfson  v.  Ottawa,  228  111.  134, 
11  L.R.A.(N.S.)  990,  81  N.  £.  823;  WUon 
V.  Newport,  13  R.  I.  456,  43  Am.  Rep.  35; 
German  Alliance  Ins.  Co.  v.  Home  Water 
Supply  Co.  226  U.  S.  227,  228,  57  L.  ed.  — , 
33  Sup.  Ct.  Rep.  32. 

The  board  of  directors  of  the  Chicago 
Public  Library  is,  by  the  provisions  of  the 
statute,  made  a  public  quasi  corporation, 
and  is  not  the  less  so  because  it  may  also 
be,  in  some  respects,  and  from  some  points 
of  view,  a  department  or  agency  of  the  city 
government. 

Kurd's  Rev.  Stat.  1911,  chap.  81,  pp. 
1460,  1461,  §S  1,  2,  5,  9;  McGurn  v.  Board 
of  Education,  133  111.  122,  24  N.  £.  529; 
Brenan  v.  People,  176  111.  620,  52  N.  £.  353; 
Chicago  use  of  Schools  v.  Chicago,  207  111. 
37,  69  N.  £.  580. 

Public  quasi  corporations  are  not  liable 
for  injuries  caused  by  negligence  of  their 
employees. 

Waitham  v.  Kemper,  56  111.  346,  8  Am. 
Rep.  652;  Kinnare  v.  Chicago,  171  111.  332, 
49  N.  £.  536;  4  Dill.  Mun.  Corp.  5th  ed. 
§  1638,  p.  2852. 

A  public  free  library  is  a  public  charity, 
within  the  doctrine  of  charitable  trusts; 
and  it  is  not  the  less  so  because  it  may 
be  established  by  a  municipal  corporation, 
pursuant  to  statutory  power,  and  its  funds 
provided  partly  by  taxation,  or  because  it 
may  be,  to  some  extent,  under  the  control 
and  management  of  a  municipal  corpora- 
tion. 

Crorar  v.  Williams,  145  111.  643,  21 
L.R.A.  454,  34  N.  E.  467;  Tollefson  v.  Ot- 
tawa, 228  III.  134.  11  L.R.A.(N.S.)  990, 
81  N.  E.  823;  Vidal  v.  Philadelphia,  2 
How.  127,  11  L.  ed.  205;  3  Dill.  Mun.  Corp. 
5th  ed.  p.  1575,  §§  988  ct  Beq. 


The  parties  in  the  management  and  con- 
trol of  a  public  charity  are  not  liable  for 
injuries  resulting  from  the  n^Iigence  of 
their  employees. 

Parks  V.  Northwestern  Uniyeraiiy,  21S 
111.  381,  2  L.R.A.(N.8.)  556,  75  N.  £.  991, 
4  Ann.  Cas.  103;  Tollefson  v.  Ottawa,  228 
111.  134,  11  L.RA.(N.S.)  990,  81  K.  £.  823. 

Mr.  Charles  Hudson,  for  appellee: 

The  Chicago  Public  Library  is  neither 
a  private  corporation  nor  a  municipal  cor- 
poration. 

Chicago  Public  Library  v.  Arnold,  60  IlL 
App..328. 

The  Chicago  Public  Library  is  no  part  of 
the 'government  of  our  state,  its  duties  and 
functions  are  in  no  way  connected  in  tbt 
slightest  degree  with  the  political,  govern- 
mental, or  police  powers  of  the  state. 

28  Cyc.  1269,  1271;  Chicago  v.  Seben, 
165  111.  371,  56  Am.  St.  Rep.  245,  46  N.  £. 
244,  1  Am.  Neg.  Rep.  418. 

The  maintenance  of  a  public  library  1^ 
not  an  exercise  of  the  police  power  of  the 
state  or   municipality. 

22  Am.  &  Eng.  Enc.  Law,  915,  922-930: 
Williams,  Mun.  Liability  for  Tort,  p.  100: 
Lloyd  V.  New  York,  5  N.  Y.  37-5,  55  Am. 
Dec.  347. 

Lack  of  funds  with  which  to  respond  in 
damages  for  a  tort  is  not  sufficient  reason 
for  refusing  judgment. 

Chicago  V.  Norton  MilL  Co.  97  III.  App. 
657;  Bloom ington  v.  Perdue,  99  111.  333: 
Chicago  V.  Sexton,  115  111.  230,  2  K.  £. 
263;  Chicago  v.  Manhattan  Cement  Co.  ITS 
111.  373,  45  L.R.A.  848,  69  Am.  St.  Rep. 
321,  53  N.  £.  68. 

Plaintiff  had  the  right  to  use  the  public 
streets  without  being  attacked  by  a  steam 
roller,  a  live  wire,  or  a  wild  automobile. 

Elgin  V.  Thompson,  98  III.  App.  358: 
Palestine  v.  Siler,  225  111.  630,  8  L.RA. 
(N.S.)  205,  80  N.  E.  345;  Dixon  v.  AU^ 
mand,  136  111.  App.  449;  Jacksonville  v. 
Doan,  145  111.  23,  33  N.  E.  878;  Shawnee- 
town  V.  Mason,  82  111.  337,  25  Am.  Rep. 
321;  Chicago  v.  Norton  Mill.  Co.  97  III 
App.  651;  Chicago  v.  Smith,  95  DL  App. 
335;    Chicago   v.    Seben,    166   lU.   371,  56 


of  a  fire  department,  note  to  Cunningham 
V.  Seattle,  4  L.R.A.(N.S.)    629. 

As  to  the  liability  of  a  municipal  cor- 
jioration  for  injuries  inflicted  by  the  neg- 
ligence of  employees  in  the  repair  or  con- 
struction of  highways,  see  notes  to  Barree 
V.  Cape  Girardeau,  6  L.R.A.(N.S.)  1090, 
and  Kippes  v.  Louisville,  30  L.R.A.(N.S.) 
1161. 

As  to  the  liability  of  a  municipality  for 
tort  in  connection  with  a  quarrv  worked 
by  it,  see  noto  to  Radford  v.  Clark,  38 
L.R.A.(N.S.)   281. 

As  to  the  liability  of  a  municipality  for 
torts  of  its  officers'  or  employees  in  con- 
4.1  L.R.A.(N.S.) 


nection  with  its  waterworks,  see  subdivision 
of  note  to  State  ex  rel.  Hallauer  v.  Gos- 
nell,  61  L.R.A.  58,  and  note  to  Winona  v. 
Botzet,  23  L.R.A.(N.S.)   204. 

As  to  the  liability  of  a  municipality  for 
injury  by  an  employee  engaged  in  removing? 
refuse,  see  notes  to  Halev  v.  Boston,  ''* 
L.RJ^.(N.S.)  1005,  and  Pass  Christian  r. 
Fernandez,  39  L.R.A.(N.S.)  649. 

As  to  the  liability  of  a  municipality  for 
death  caused  by  negligence  in  the  perform- 
ance of  a  governmenU,l  function,  see  note 
to  Smith  V.  Sewerage  Comra.  38  L.R.A. 
(N.S.)   151.  A.  C.  W. 
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Am.  8t  Kep.  245,  46  N.  £.  244,  1  Am.  Neg. 
Rep.  418. 

CartoTt  J.,  delivered  the  opinion  of  the 
eourt: 

The  Chicago  Public  Library  owned  and 
used  in  the  delivery  of  its  books'  from  the 
main  library  to  the  substations  in  said 
city  an  adtomobile  which,  through  the  neg- 
ligence of  its  driver,  hired  by  the  secretary 
of  said  library,  collided  with  and  damaged 
appellee's  automobile  on  the  public  streets 
of  Chicago.  On  a  trial  in  the  lower  court, 
a  jury  being  waived,  there  was  a  finding 
in  favor  of  appellee  for  $109.65  damages. 
On  appeal  to  the  appellate  court  that  judg- 
ment was  affirmed.  A  certificate  of  im- 
portance being  granted,  the  case  has  been 
brought  here.  The  negligence  of  the  driver 
of  the  library's  automobile  is  conceded. 

The  sole  question  presented  by  the  record 
is  whether  appellant,  the  city  of  Chicago,  is 
liable  for  damages  caused  by  such  negli- 
gence. Section  1  of  the  library  act  of  1872 
(Kurd's  Rev.  Stat.  1911,  p.  1460)  provides 
that  the  city  council  of  each  incorporated 
city,  whether  organized  under  the  general 
law  or  a  special  charter,  shall  have  power 
to  establish  and  maintain  a  public  library 
and  reading  room  for  the  use  and  benefit 
of  the  inhabitants  of  such  city,  and  to  levy 
a  tax  therefor.  Some  suggestion  is  made  in 
the  briefs  that,  if  there  is  any  liability,  it 
is  against  the  Chicago  Public  Library,  and 
not  against  the  city  of  Chicago,  although 
there  is  no  assignment  of  error  specifically 
raising  that  question.  The  only  point  ar- 
gued is  that  there  is  no  liability  either 
against  the  city  of  Chicago  or  the  Chicago 
Public  Library.  While  the  question  as  to 
whether  the  suit  is  properly  brought 
against  the  city  of  Chicago  or  the  library 
is  not  directly  raised,  we  will  say,  in  pass- 
ing, that  we  think  that,  if  there  be  any 
liability,  it  is  against  the  city  of  Chicago. 
When  it  is  sought  to  render  a  municipal 
corporation  liable  for  the  acts  of  servants 
or  agents,  the  first  inquiry  is  whether  they 
are  the  servants  or  agents  of  the  corpora- 
tion. "If  the  corporation  appoints  or  elects 
them,  can  control  them  in  the  discharge  of 
their  duties,  can  continue  or  remove  them, 
can  hold  them  responsible  for  the  manner 
in  which  they  discharge  their  trust,  and  if 
those  duties  relate  to  the  exercise  of  cor- 
porate powers,"  they  may  be. justly  regard- 
ed as  its  agents  or  servants.  4  Dill.  Mun. 
Corp.  5th  ed.  §  1055,  and  note.  Under  the 
statute  authorizing  the  establishing  and 
maintenance  of  a  public  library  and  reading 
room,  the  directors  of  said  library  were 
appointed,  and  may  be  removed  for  cause, 
by  the  mayor,  with  the  approval  of  the 
city   council.     Reading   the   entire   statute 


together,  we  think  its  whole  scope  and  in- 
tent is  that  the  library  board  is  but  a 
part  and  parcel  of  the  city  government.  As 
was  said  by  this  court  in  Board  of  Water 
Com'rs.  V.  People,  137  111.  660,  on  page  607, 
27  N.  E.  698,  on  page  700:  "Without  the 
active  co-operation  of  the  city  council,  it 
would  have  been  wholly  unable  to  effect 
the  objects  of  its  creation."  And  it  was 
there  held  that  the  board  of  water  commis> 
sioners  of  the  city  of  Springfield  was  mere- 
ly a  branch  or  agency  of  the  municipal 
government. 

Counsel  for  appellant  insist  that  the  city 
of  Chicago,  in  establishing  and  carrying  on 
a  public  library,  is  simply  exercising  a 
public  or  governmental  function,  as  distin- 
guished from  a  strictly  municipal  function, 
and  therefore  it  is  not  liable  for  the  negli- 
gent acts  of  its  employees.  1  Beach,  Pub. 
Corp.  §  26  le.  The  authorities  have  found 
it  practically  impossible  to  state  any  rulo 
sufficiently  exact  to  be  of  much  practical 
value,  "which  will  precisely  embrace  the 
torts  for  which  a  civil  action  will,  in  the 
absence  of  a  statute  declaring  the  liability, 
lie,  against  a  municipal  corporation."  4 
Dill.  Mun.  Corp.  5th  ed.  §  1625;  1  Beach, 
Pub.  Corp.  §  263.  Indeed,  it  has  been  said 
more  than  once  that  all  that  can  be  done 
with  safety  is  to  determine  each  case  as 
it  arises.  Lloyd  v.  New  York,  5  N.  Y.  369, 
55  Am.  Dec.  347;  Cobb  v.  Dalton,  53  Ga. 
426.    • 

It  is  frequently  stated  that,  to  determine 
whether  there  is  municipal  responsibility, 
the  inquiry  must  be  whether  the  particular 
agents  or  servants  for  whose  acts  of  negli- 
gence it  is  sought  to  hold  the  corporation 
are  its  agei\ts  and  servants  for  the  perform- 
ance of  a  public  duty  imposed  by  law,  or 
merely  for  the  carrying  out  of  private  func- 
tions which  are  for  its  special  benefit  or 
advantage.  28  Cyc.  1269,  and  cases  cited; 
20  Am.  k  Eng.  Enc.  Law,  2d  ed.  1203; 
Williams,  Mun.  Liability  for  Tort,  §  11. 

In  considering  the  question  of  liability, 
the  authorities  usually  hold  that  it  must 
be  considered  that  a  municipality  acts  in 
a  dual  capacity, — first,  in  exercising  its 
governmental  functions;  and,  second,  as  a 
private  corporation,  enjoying  powers  and 
privileges  conferred  for  its  own  benefit. 
When  such  municipal  corporation  is  acting 
within  its  authority  in  a  ministerial  char- 
acter, in  the  management  of  its  property, 
it  is  liable  for  the  negligent  acts  of  its 
employees,  although  the  work  in  which 
they  are  engaged  will  inure  to  the  benefit 
of  the  municipality.  On  the  other  hand, 
whether  the  municipality  is  exercising  ju- 
dicial, discretionary,  or  legislative  author- 
ity conferred  by  its  charter,  or  is  discharg- 
ing a  duty  imposed  solely  for  the  benefit 
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of  the  public,  it  incurs  no  liability  for  the 
negligence  of  its  oflScffiers.  2  Cooley,  Torts, 
3d  ed.  1014;  Chicago  ▼.  Sebeo,  105  111.  371, 
56  Am.  St.  Rep.  246,  46  N.  E.  244,  1  Am. 
Neg.  Rep.  418,  20  Am.  k  Eng.  Enc  Law  2d 
od.  1197;  Tiedeman,  Mun.  Corp.  §§  338,  349. 
The  mere  fact  that  a  particular  work  may 
incidentally  benefit  the  public  does  not  nec- 
essarily exempt  the  city  for  torts  commit- 
ted by  its  employees.  20  Am.  k  Eng.  Enc. 
Law,  2d  ed.  1196. 

Official  action  is  judicial  where  it  is  the 
result  of  judgment  or  discretion.  It  is  min- 
isterial when  it  is  absolute,  certain,  and 
imperative,  involving  merely  the  execution 
of  a  set  task,  and  when  the  law  which  im- 
poses it  prescribes  and  defines  the  time, 
mode,  and  occasion  of  its  performance  with 
such  certainty  that  nothing  remains  for 
judgment  or  discretion.  A  municipal  cor- 
poration acts  judicially  or  exercises  dis- 
cretion when  it  selects  and  adopts  a  plan 
in  the  making  of  public  improvements,  but 
as  soon  as  it  begins  to  carry  out  that  plan 
it  acts  ministerially,  and  is  bound  to  see 
that  the  work  is  done  in  a  reasonably  safe 
and  skilful  manner.  Chicago  v.  Seben,  165 
111.  371,  56  Am.  St.  Rep.  245,  46  N.  E.  244, 

1  Am.  Neg.  Rep.  418;  4  Dill.  Mun.  Corp. 
5th  ed.  §  1741. 

A  purely  charitable  corporation  is,  by 
the  weight  of  authority,  held  not  liable  for 
the  torts  or  neglect  of  its  servants  in  the 
performance  of  their  duties  in  carrying  on 
the  work  of  such  corporation. 

Neither  is  a  city  liable  for  the  acts  of 
its  employees  who  are  acting  under  the 
police  power  granted  to  such  corporation. 

2  Cooley,  Torts,  3d  ed.  1011;  Culver  v. 
Streator,  130  111.  238,  6  L.R.A.  270,  22  N. 
E.  810;  Parks  v.  Northwestern  University, 
218  III.  381,  2  L.R.A.(N.S.)  566,  75  N.  E. 
091,  4  Ann.  Cas.  103;  Chicago  v.  Williams, 
182  111.  135,  55  N.  E.  123;  Evans  v.  Kan- 
kakee, 231  111.  223,  13  L.R.A.(N.S.)  1190, 
83  N.  E.  223.  So,  also,  a  municipal  cor- 
poration is  not  responsible  for  the  negligent 
acts  of  its  employees  who  are  endeavoring 
to  carry  out  the  regulations  of  said  munici- 
pality for  the  public  health  and  for  the 
care  of  the  sick  and  destitute.  4  Dill. 
Mun.  Corp.  5th  ed.  §  1661;  Tollefson  v. 
Ottawa,  228  111.  134,  11  L.R.A.  (N.S.)  909, 
81   N.  E.  823. 

It  is  often  stated  that  the  "ground  of  dis- 
tinction between  corporations  which  are  li- 
able for  the  negligent  or  wrongful  act  of 
their  agents  or  servants,  and  those  which 
are  not,  is  that  public  involuntary  quasi 
corporations  are  mere  political  or  civil  divi- 
sions of  the  state,  created  by  general  laws 
to  aid  in  the  general  administration  of  the 
<!overnment,  and  are  not  so  liable,  while 
those  which  are  liable  have  privil^es  con- 
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ferred  upon  them  at  their  request  whidb 
are  a  consideration  for  the  duties  imposed 
upon  them."  Bradbury  y.  Vandalia  Levee 
k  Drainage '  Dist.  236  DL  36,  19  LJLA. 
(N.S.)  991,  86  N.  E.  163,  15  Ann.  Cas.  904. 

Cities,  whether  organized  under  general 
law  or  special  charters,  in  this  state,  are 
regarded  as  corporations  created  for  their 
own  benefit,  while  the  inhabitants  invested 
by  statute,  in  invitum,  with  particular  pow- 
ers, are  made  corporations  without  their 
consent.  Waltham  v.  Kemper,  65  111.  346, 
8  Am.  Rep.  652;  Tiedeman,  Mun.  Corp.  § 
325;  4  Dill.  Mun.  Corp.  5th  ed.  §  1638. 
Under  this  line  of  authorities,  this  court, 
in  Kinnare  v.  Chicago,  171  111.  332,  49 
N.  E.  536,  held  that  the  board  of  educatios 
of  the  city  of  Chicago  was  a  quasi  corpora- 
tion created  by  general  law  to  aid  in  the 
administration  of  the  city  government, 
these  duties  being  purely  of  a  gOTemmes- 
tal  character,  being  thrust  upon  it  without 
its  consent  by  the  legislature,  and  that 
therefore  the  board  of  educati<m  was  not 
liable  for  the  negligence  of  its  employees. 
It  is  also  intimated  in  the  same  decision 
that,  if  these  same  duties  were  thrust  upon 
the  municipality  itself,  it  would  not  be  liable. 

The  organization  of  this  public  library 
is  for  the  exclusive  benefit  of  the  territorr 
of  the  city  of  Chicago,  and  not  for  the  state 
at  large.  It  has  been  organized  by  the 
people  of  that  city,  through  their  proper 
representatives,  voluntarily,  and  the  duties 
to  be  performed  have  not  been  thrust  upon 
the  people  of  said  city  nolens  volens.  Even 
a  municipality,  usually  considered  a  quasi 
corporation,  when  voluntarily  organized, 
has  been  held  by  this  court  responsible  for 
certain  negligent  acts  of  its  employees. 
Bradbury  v.  Vandalia  Levee  &  Drainajse 
Dist.  supra;  20  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  1196.  When  a  city  under  no  obligation 
to  light  its  streets  voluntarily  undertakes 
to  do  so,  it  has  been  held  liable  for  negli- 
gence in  the  management  of  its  corporate 
property  when  used  for  such  purpose. 
Dickinson  v.  Boston,  188  Mass.  595,  1 
L.R.A.(N.S.)  664,  75  N.  E.  68.  The  doc- 
trine  of  this  court  has  always  been  that 
while  the  legal  obligation  to  pave  streets 
is  one  voluntarily  assumed  by  the  munici- 
pal authorities,  yet  when  the  city  constructs 
these  improvements  for  the  benefit  of  the 
public,  it  then  becomes  its  duty  to  keep 
them  in  repair.  Chicago  v.  Seben,  165  III 
371,  56  Am.  St.  Rep.  245,  46  N.  E.  244, 
1  Am.  Neg.  Rep.  418.  Legislative  author* 
ity  usually  relieves  municipal  corporations 
making  public  improvements  only  from  re- 
sponsibility for  the  necessary  and  usual  re- 
sults of  a  proper  exercise  of  the  powers 
conferred  upon  them.  Such  results  do  not 
include  such  negligent  performance  of  ths 
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work  M  exposes  traTelen  upon  the  public 
etreeta  to  unusual  dangers.  North  Vernon 
V.  Voegler,  103  Ind.  314,  2  N.  £.  821; 
Chicago  ▼.  Seben,  supra.  So  a  city  has 
been  held  liable  for  the  negligent  acts  of 
its  employee  in  operating  a  bridge.  Gath- 
inan  ▼.  Chicago,  230  II).  9,  19  L.R.A.(N.S.) 
1178,  86  N.  E.  162,  15  Ann.  Gas.  830; 
Lehigh  Valley  Transp.  Co.  v.  Chicago,  237 
IlL  581,  86  N.  E.  1093. 

At  common  law  a  private  action  did  not 
ordinarily  lie  against  a  public  corporation 
for  the  negligent  performance  of  any  public 
duty  which  was  imposed  upon  it  by  statute 
without  its  request*  unless  such  corporation 
received,  or  was  entitled  to  receive,  some 
privilege  or  profit  in  consideration  for  the 
duty.  It  was  also  well  settled  at  common 
law  that  a  municipal  corporation  was  not 
liable  to  an  individual  for  neglect  to  keep 
a  highway  in  repair,  where  he  suffered  an 
injury  in  using  it.  2  Cooley,  Torts,  3d  ed. 
1310.  In  most  jurisdictions  in  this  coun- 
try, however,  a  municipality  is  liable  for 
failure  to  keep  its  streets  in  safe  condition 
for  public  use.  Tiedeman,  Mun.  Corp.  S 
342;  4  Dill.  Mun.  Corp.  5th  ed.  §  1666. 
This  is  the  rule,  as  we  have  seen,  in  this 
state. 

The  operation  of  an  automobile  by  city 
employees  in  the  class  of  work  shown  here 
on  principle  is  very  like  the  proper  ex- 
ercise of  the  city's  powers  in  caring  for 
and  keeping  the  streets  in  repair.  We  find 
no  decisions  directly  in  point  on  the  ques- 
tion of  the  liability  of  a  municipal  corpora- 
tion for  the  negligent  operation  of  any 
vehicle,  whether  horseless  or  otherwise,  on 
the  public  highways  under  such  circumstan- 
ces. The  conveyance  of  books  from  one 
library  building  to  another,  by  means  of 
an  automobile,  along  the  public  highways 
by  employees  of  the  city,  is  plainly  a  min- 
isterial duty.  For  that  reason,  if  for  no 
other,  we  hold  the  city  liable  in  this  case. 

What  is  here  said  is  not  intended  to 
apply  to  the  negligent  acts  of  municipal 
employees  in  exercising  the  police  power 
of  the  state  or  municipality  on  the  public 
streets. 

In  view  of  the  conclusion  we  have 
reached,  we  do  not  find  it  necessary  to  con- 
sider or  decide  the  question  raised  in  the 
briefs  as  to  whether  the  Chicago  Public 
Library,  in  performing  any  of  its  duties, 
is  a  public  charity,  as  that  term  is  used 
in  the  law,  and  whether  for  certain  acts 
of  said  library's  employees  the  city  might 
not  be  liable. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Petition   for   rehearing   denied   June   6, 
1913. 
45  L.R.A.(N.S.) 


ARKANSAS  SUPREME  COURT. 

DAVE  WELLS,  Appt., 

V. 

STATE    OF   ARKANSAS. 

(—  Ark.  — ,  167  S.  W.  389.) 

Assault  —  flight  of  person  assaulted  — 
effect. 

The  fiight  of  the  person  assaulted  when 
another  advances  upon  him  with  drawn 
knife  under  threat  to  kill  him,  so  that  the 
assailant  does  not  get  near  enough  to 
carry  out  his  threat,  docs  not  prevent  the 
act  from  being  a  criminal  assault,  under  a 
statute  making  an  assault  an  unlawful 
attempt  coupM  with  the  present  ability 
to  commit  a  violent  injury  on  the  person 
of  another. 

(May  19,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Drew  County 
convicting  him  of  assault.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Patrick  Henry,   for  appellant: 

There  is  absolutely  no  evidence  that  ap- 
pellant made  any  attempt  to  commit  an 
injury  on  the  person  of  Calhoun. 

State  V.  Mooney,  61  N.  C.  434;  3  GreenL 
Ev.  S  59;  1  Bishop,  Crim.  Law,  §  419; 
Pratt  V.  State,  49  Ark.  179,  4  S.  W.  786; 
Anderson  v.  State,  77  Ark.  39,  90  S.  W. 
846;  Williams  v.  SUte,  88  Ark.  91,  113  S. 
W.  799;  Jones  v.  State,  89  Ark.  213,  116 
S.  W.  230. 

Messrs.  William  L.  Moose,  Attorney 
General,  and  John  P.  Streepey,  Assistant 
Attorney   General,   for  the  State. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Dave  Wells,  was  indicted 
by  the  grand  jury  of  Drew  county  for  the 
crime  of  assault  with  intent  to  kill,  alleged 
to  have  been  committed  "in  and  upon  one 
Dallas  Calhoun,''  and  upon  his  trial  for  that 
defense  he  was  convicted  of  a  simple  assault 
and  fined  the  sum  of  $50.  The  appeal  ques- 
tions the  sufficiency  of  the  evidence  to  sus- 
tain that  verdict.  The  assault  was  alleged 
to  have  been  committed  with  a  knife,  and 
the  appellant  insists  that  the  proof  upon 
the  part  of  the  state  shows  that  he  was 
never  at  any  time  nearer  than  from  7  to 
10  feet  of  the  said  Calhoun,  and  that  he 
did  not  therefore  have  the  present  ability 
to  inflict  an  injury  with  the  knife. 

Section  1683  of  Kirby's  Digest  defines  an 
assault  as  follows:     "An  assault  is  an  un- 

Note.  —  For  demonstration  of  force  or 
violence  outside  of  range  of  actual  in- 
jury as  an  assault,  see  note  to  Grimes  v. 
State,   33    L.R.A.(N.S.)    982. 
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lawful  attempt  coupled  with  present  ability 
to  commit  a  violent  injury  on  the  person  of 
another/'  It  is  settled  that  both  the  in- 
tention and  the  ability  to  commit  a  battery 
are  necessary  to  constitute  an  assault. 
Pratt  ▼.  State,  49  Ark.  179,  4  S.  W.  785; 
Jones  ▼.  State,  89  Ark.  213,  116  S.  W.  230. 
An  aasault  is  defined  in  vol.  3,  §  69,  of 
Greenlcaf  on  Evidence  as  follows:  "An  as- 
sault is  defined  by  writers  on  criminal  law 
to  be  an  intentional  attempt,  by  force,  to 
do  an  injury  to  the  person  of  another. 
This  allegation,  therefore,  is  proved  by  evi- 
dence of  striking  at  another  with  or  with- 
out a  weapon,  and  whether  the  aim  be 
missed  or  not;  or  of  drawing  a  sword  upon 
him;  or  of  throwing  any  missile  at  him; 
or  of  presenting  a  gun  or  pistol  at  him; 
the  person  assaulted  being  within  probable 
reach  of  the  weapon  or  missile.  So  if  one 
rushes  upon  another  or  pursues  him  with 
the  intent  to  strike,  and  in  threatening  at- 
titude, but  is  stopped  immediately  before 
he  was  within  reach  of  the  person  aimed 
at,  it  is  an  assault." 

In  Bishop's  New  Criminal  Law,  vol.  2, 
S  23,  it  is  said:  "An  assault  is  any  un- 
lawful physical  force  partly  or  fully  put 
in  motion,  creating  a  reasonable  apprehen- 
sion of  immediate  physical  injury  to  a 
human  being,  as  raising  a  cane  to  strike 
at  him,  pointing  in  a  threatening  manner 
a  loaded  gun  at  him,  and  the  like."  And 
dealing  with  the  same  subject,  he  further 
says:  "Words  may  explain  and  give  char- 
acter to  acts,  and  so  combine  with  them,  as 
to  make  that  an  assault  which  without 
them  would  not  have  been  such.  For  ex- 
ample, .  .  .  the  brandishing  or  point- 
ing of  a  weapon  when  accompanied  by 
throats  may  constitute  an  assault  under  cir- 
cumstances wherein  without  them  it  would 
not." 

The  language  of  the  section  of  the  stat- 
ute quoted  is  plain,  and  its  purpose  is  ap- 
parent. It  does  not  contemplate  that  any 
act  of  violence  shall  have  been  actually  in- 
flicted, but  only  that  it  shall  have  been 
attempted  under  such  circumstances  as 
made  the  infliction  of  the  injury  a  reason- 
able probability.  In  the  case  of  Keefe  v. 
State,  19  Ark.  190,  a  conviction  was  had 
for  an  assault,  but  it  was  urged  that  the 
verdict  was  contrary  to  the  law  and  the 
evidence,  because  there  was  no  actual  at- 
tempt to  shoot  the  person  alleged  to  have 
been  assaulted,  although  the  defendant  drew 
a  pistol  and  cocked  it  and  pointed  it  to- 
wards the  breast  of  the  person  alleged  to 
have  been  assaulted,  with  the  remark,  "If 
you  do  not  pay  me  my  money,  I  will  have 
your  life."  Chief  Justice  English  discussed 
the  purpose  of  the  law,  and  quoted  the 
following  lan^age  from  the  case  of  State 
45  L.R.A.(N.S.) 


V.  Morgan,  25  N.  0.  (3  Ired.  L.)  186,  38 
Am.  Dec.  714:  "Wherever  the  act  ia  done 
in  part  execution  of  a  purpose  of  violesice, 
whether  that  purpose  be  absolute  or  pro- 
visional makes  no  difference  as  respects  the 
question  whether  the  act  be  an  assault*  In 
both  cases  the  assailant  equally  violates 
>the  public  peace.  In  both  he  breaks  down 
the  barrier  which  the  law  has  erected  for 
the  security  of  the  citizen.  In  the  former, 
he  sets  up  none  in  its  place.  In  the  latter, 
he  substitutes  for  it  the  protection  of  his 
grace  and  favor." 

Applying  these  principles  to  the  faets  of 
this  case,  we  have  no  difficulty  in  reaching 
the  conclusion  that  the  evidence  sustains 
the  verdict.  The  prosecuting  witness  tes- 
tified that  he  had  been  sent  by  his  employ- 
er to  make  a  settlement  of  some  accounts 
with  the  appellant,  and  that  he  went  to 
his  house  for  that  purpose.  They  had  some 
discussion  in  regard  to  this  settlement, 
when  Calhoun  said  to  appellant,  "Mr.  Wil- 
son said  that  if  you  do  not  come  clean,  he 
will  prosecute  you  for  selling  or  killinf^ 
some  cattle."  Appellant  became  very 
angry  and  cursed  Calhoun  for  some  time, 
when  Calhoun  said  he  would  hear  no  mor« 
of  it,  and  that  appellant  must  "cut  it  out." 
Whereupon  appellant  ran  his  hand  into  his 
pocket  and  drew  out  his  knife  and  remarked 
that  he  was  going  to  cut  Calhoun's  throat. 
Calhoun  began  to  back  away,  and  backed 
for  10  or  16  feet,  during  which  time  appel- 
lant was  advancing  upon  him  with  a  drawn 
knife,  which  the  witness  said  appeared  to 
him  to  be  a  big  dirk.  Calhoun  called  to 
a  Mr.  McEllee,  who  was  standing  near,  and 
said:  "Mr.  McEllee,  won't  you  come  here? 
that  negro  will  kill  me."  But  McEllee 
said:  "I  can't  do  nothing  for  yon,*' — 
whereupon  Calhoun  backed  around  behind 
a  team  that  was  standing  near,  and  ran  to 
a  house  a  quarter  of  a  mile  away,  and  left 
his  own  horse  and  buggy  at  appellant's 
house,  where  it  remained  until  appellant 
left  for  Pine  Bluff. 

Appellant  did  not  attempt  to  follow  Cal- 
houn as  he  ran  away.  But  it  was  not 
necessary  that  he  do  so,  to  constitute  the 
offense  of  a  simple  assault.  The  law  on 
that  subject  is  designed  to  preserve  the 
peace,  and  to  prevent  acts  of  violence  and 
the  putting  in  fear  of  violence.  Calhoun 
obeyed  the  law  by  retreating  to  a  place  of 
safety,  but  appellant  has  no  right  to  say 
that  Calhoun  should  have  done  so,  and  be- 
cause he  did  do  so  it  was  not  possible  for 
appellant  to  cut  him.  Had  Calhoim  been 
armed,  he  might  not  have  retreated,  and  a 
homicide  might  have  been  committed;  and 
had  he  not  retreated,  violence  would  have 
been  done,  had  appellant  executed  his 
threats.     Appellant  will  not  be  permitted  to 
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say  that  Calhoun's  observance  of  the  law 
made  it  impossible  for  him  to  break  it. 
This  law  should  be  sufficient  to  protect  one 
from  the  humiliation  of  being  compelled  to 
retreat,  but  if  not,  then  it  punishes  that 
person  who  forces  another  to  do  so,  to  pre- 
vent the  infliction  of  a  bodily  injury. 

Incidentally,  it  may  be  said  the  settle- 
ment was  not  made. 

The  judgment  is  affirmed. 


GEORGIA    SUPREBfB    COURT. 

J.  M.  RENFROE  et  al.,  Plffs.  in  Err., 

CITY  OF  ATLANTA  et  al. 
(—  Ga.  — ,  78  S.  E.  449.") 

Municipal  corporation  —  debt  limit. 

1.  By  article  7,  §  7,  If  1,  of  the  Constitution 
of  Georgia  (Civil  Code  1910,  §  6563),  it 
is  declared  that  no  municipality  shall  incur 
any  new  debt,  except  for  a  temporary  loan 
or  loans  to  supply  casual  deficiencies  of 
revenue,  not  to  exceed  i^  of  1  per  cent  of 
the  assessed  value  of  taxable  property  there- 
in, without  the  asHcnt  of  two  thirds  of  the 
qualified  voters  thereof,  at  an  election  for 
that  purpose,  to  be  held  as  may  be  pre- 
scribed by  law.  It  further  prescribes  a 
limit  upon  the  amount  of  indebtedness 
which  can  thus  be  incurred. 

Statute  ^   invalidity  —  •  constitutional 
declaration. 

2.  By  article  1,  §  4,  If  2,  of  the  Consti- 
tution (Civil  Code  1910,  §  6392),  it  is  pro 
vided  that  "legislative  acts  in  violation  of 
this  Constitution,  or  the  Constitution  of 
the  United  States,  are  void,  and  the  judi- 
ciary shall  so  declare  them." 

3fnnIolpal  con*oratlon  --  debt  limit  — 
contract  for  crematory. 

3.  A  contract  was  entered  into  by  the 
city  of  Atlanta  and  a  private  corporation, 
whereby  the  latter  agreed  to  erect  a  crema- 
tory for  the  former,  for  a  total  price  of 
$376,800,  of  which  it  was  agreed  that  an 
instalment  of  $50,000  should  be  paid  in 
the  year  in  which  the  contract  was  made, 
and  that  the  balance  should  be  paid  in  in- 
stalments of  $75,000  each,  except  the  last, 
extending  through  a  series  of  years;  that 
the  instalments  to  be  paid  annually  should 
bear  interest  at  the  rate  of  6  per  cent  from 
the  time  when  they  fell  due;  that  the  city 
pledged  its  good  faith  for  their  payment, 
and  the  term  "good  faith"  was  understood 
to  mean  that  the  city  could  not  bind  itself 

Headnotes  by  Fish,  Ch.  J. 

Note. —  As  to  creation  of  indebtedness 
within  the  meaning  of  debt-limit  provisions, 
see  note  in  37  L.R.A.(N.S.)  1068.  And  see 
later  case  Fell  v.  Cceur  D'Alene,  43  L.R.A. 
(K.S.)  1096. 
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to  pay  bevond  the  current  year,  but  the 
mayor  and  general  council  of  that  year, 
by  resolution,  recommended  to  the  mayor 
and  general  council  of  succeeding  years 
to  make  appropriations  to  cover  the  de- 
ferred payments  specified  in  the  contract; 
and  that,  if  a  default  in  the  payment  by 
the  city  of  any  future  instalment  of  the 
purchase  money  should  be  made,  this  should, 
without  any  legal  process  whatever,  trans- 
fer the  possession  of  the  plant  to  the  con- 
tractor company,  and  that  the  company 
should  "immediately  become  vested  with 
the  title,  possession,  and  control  of  said 
plant,  exclusive  of  the  land,  as  against 
the  city  of  Atlanta,  and  said  company 
shall  have  the  right  to  operate  the  same 
free  of  rent,  for  its  own  account  for  a  per- 
iod of  ten  years  from  the  date  of  such  de< 
fault."  Held,  that  such  contract  sought 
to  create  a  debt  within  the  meaning  of  the 
constitutional  provision  on  that  subject  set 
out  in  the  first  headnote,  and,  being  en- 
tered into  without  submitting  the  question 
to  a  preliminary  vote  of  the  people,  it  was 
invalid. 

Injunction  —  municipal   debt   limit  — 
taxpayers*  action. 

4.  Taxpayers  of  a  city  have  such  an  in- 
terest in  the  municipal  funds  arising  from 
taxation  that  they  may  enjoin  the  creation 
of  illegal  debts  by  the  corporation,  or  their 
payment. 

Municipal  corporation  —  debt  limit  — 
effect  of  decision. 

5.  Nothing  in  this  decision  prevents  the 
mayor  and  council  of  the  city  of  Atlanta 
from  erecting  a  crematory  in  such  manner 
as  will  not  violate  the  Constitution,  or  from 
submitting  to  the  qualified  voters  the  ques- 
tion of  whether  the  city  shall  incur  an 
indebtedness  for  the  purpose  of  erecting  a 
crematory,  or  from  incurring  such  indeb&d- 
ness  if  duly  authorized  by  the  voters  in 
the  manner  prescribed  by  the  Constitution. 
But  the  city  and  the  contractor  must  be 
enjoined  from  creating  a  debt  on  the  part 
of  the  city,  without  the  authority  of  the 
qualified  voters,  and  from  carrying  out  a 
contract  entered  into  without  such  lawful 
authority,  which  will  have  that  effect. 

(May,  28,  1913.) 

Ij^RROR  to  the  Superior  Court  for  Ful- 
^   ton  County  to  review  a  judgment  in  de- 
fendants'   favor    in    an    action   brought   to 
enjoin  them  from  carrying  out  a  contract 
for  the  erection  of  a  crematory.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  P.  Goree,  for  plaintiffs  in  error: 
The  contract  was  in  violation  of  the  Con- 
stitution, providing  that  "no  municipality 
shall  incur  any  new  debt,  except  for  tem- 
porary  loan  to  supply   casual   deficiencies 
of  revenue,  not  to  exceed  i  of  1  per  cent 
of  the  assessed  value  of  taxable  property 
therein,   without  the  assent  of   two-thirds 
of  the  qualified  voters  thereof  at  an  elec- 
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lion  for  that  purpote  to  be  held  m  may 

be  prescribed  by  law. 

Dawgon  v.  Dawson  Waterworks  60,  106 
Ga.  732,  82  S.  E.  907;  1  Dill.  Man.  Corp. 
5th  ed.  I  193;  Springfield  v.  Edwards,  84 
111.  626;  McCord  v.  Pike,  121  111.  288,  2 
Am.  St.  Rep.  86,  12  N.  E.  269;  Prince  y. 
Quincy,  28  111.  App.  504;  Spilman  ▼.  Park- 
ersburg,  35  W.  Va.  605,  14  S.  E.  279;  Hud- 
son V.  Marietta,  64  Ga.  287;  Hunnicut  ▼. 
Atlanta,  104  Ga.  1,  30  S.  E.  500;  Voss  v. 
Waterloo  Water  Co.  163  Ind.  69,  66  L.R.A. 
95,  106  Am.  St.  Rep.  201,  71  N.  E.  208, 
2  Ann.  Cas.  978;  Browne  v.  Boston,  179 
Mass.  321,  60  N.  £.  934;  Joliet  v.  Alex- 
ander, 194  1)1.  457,  62  N.  E.  861 ;  Ironwood 
Waterworks  Co.  ▼.  Trebilcock,  99  Mich.  454, 
58  N.  W.  371;  Brown  v.  Corry,  175  Pa.  528, 
34  Atl.  854;  Baltimore  v.  Gill,  31  Md.  375; 
Buchanan  v.  Litchfield,  102  U.  S.  278,  26 
L.  ed.  138;  Litchfield  v.  Ballou,  114  U.  S. 
190,  29  L.  ed.  132,  6  Sup.  Ct.  Rep.  820; 
Reynolds  v.  Waterville,  92  Me.  292,  42  Atl. 
553;  Lewis  v.  Lofley,  92  Ga.  804,  19  S.  E. 
57;  Dawson  v.  Dawson  Waterworks  Co. 
106  Ga.  696,  32  S.  E.  907;  Dyer  v.  Erwin, 
106  Ga.  845,  33  S.  E.  63;  Habershan 
County  V.  Porter  Mfg.  Co.  103  Ga.  613,  30 
S.  E.  647;  Wadley  v.  Lancaster,  124  Ga. 
354,  52  S.  £.  335;  Spalding  County  v. 
Chamberlin,  130  Ga.  649,  61  S.  E.  533; 
Tarver  v.  Dalton,  134  Ga.  469,  29  L.K.A. 
(N.S.)  183,  67  S.  E.  929,  20  Ann.  Cas.  281 ; 
Edwards  v.  Milledgeville  Water  Co.  116 
(Ja.  201,  42  S.  E.  417;  Cain  v.  Smith,  117 
Ga.  902,  44  S.  E.  5;  Head  v.  Bridges,  72 
Ga.  30;  Millbank  v.  Penniman,  73  Ga.  136. 

Plaintiffs  had  the  right  to  an  injunction. 

4  Dill.  Mun.  Corp.  5th  od.  H  1579,  1587; 
Americus  v.  Perry,  114  Ga.  872,  57  L.R.A. 
230,  40  8.  E.  1004;  Mitchell  v.  Lasseter, 
114  Ga.  275,  40  S.  E.  287;  Fluker  v.  Union 
Point,  132  Ga.  568,  64  S.  E.  648;  Macon 
V.  Hughes,  110  Ga.  795,  36  S.  E.  247; 
Chamberlain  v.  Tampa,  40  Fla.  74,  23  So. 
572;  Holden  v.  Alton,  179  111.  318,  53  N.  E. 
556;  Savidsre  v.  Spring  I^ake,  112  Mich.  91, 
70  N.  W.  425:  Blood  v.  Manchester  Electric 
Light  Co.  68  N.  H.  340,  39  Atl.  335;  Cas- 
caden  v.  Waterloo,  106  Iowa,  673,  77  N.  W. 
333;  Littler  v.  Jayne,  124  III.  123.  16  N. 
E.  374;  28  Cyc.  1739;  Inge  v.  Board  of 
Public  Works,  135  Ala.  187,  93  Am.  St. 
Rep.  20,  33  So.  678 ;  Valparaiso  ▼.  Gardner, 
97  Ind.  1,  49  Am.  Rep.  416;  Handy  v. 
New  Orleans,  39  La.  Ann.  107,  1  So.  593; 
Packard  v.  Hayes,  94  Md.  233,  51  Atl.  32; 
Davenport  v.  Kleinschmidt,  6  Mont.  502, 
13  Pac.  240;  Austin  v.  McCall,  96  Tex. 
565,  68  S.  W.  791 ;  Lynchburg  A  R.  Street 
R.  Co.  V.  Dameron,  95  Va.  546,  28  S.  E. 
951. 
4.5  L.R.A.  {N.S.) 


Meura.  J.  Ii.  Mayaon,  W.  I>.  mis,  and 
Ehrlna,  Spenoe,  A  Moore  for  defendants  in 
error. 

Fish,    Clf.  J.,  delivered   the   opinion  of 

the  court: 

Certain  citizens  and  taxpajera  of  the 
city  of  Atlanta,  in  behalf  of  themaelTes  and 
such  others  similarly  situated  as  might  de- 
sire to  become  parties  plaintiff,  brought  s 
petition  against  the  city  and  certain  naiced 
officers  thereof,  and  the  Destructor  Com- 
pany, a  corporation,  to  enjoin  the  defend- 
ants from  carrying  out  a  contract  entered 
into  between  the  citv  and  the  Destructor 
Company  for  the  erection  of  a  crematory 
by  the  company  for  the  city,  on  the  ground, 
among  others,  that  the  contract  was  void. 
for  the  reason  that  it  was  an  effort  to  create 
a  debt  against  the  city  without  complTiii» 
with  the  constitutional  provisions  requiring 
the  assent  of  two  thirds  of  the  qualified 
voters  of  the  city,  expressed  at  an  election 
held  for  the  purpose  of  determining  wheth- 
er the  debt  should  be  created.  An  inter- 
locutory injunction  was  refused,  and  tb^ 
plaintiflTs  excepted. 

So  much  of  the  contract  as  is  necessarr 
to  be  considered  in  deciding  the  case  will 
be  hereinafter  set  forth. 

The  first  section  of  our  Civil  Code  enu- 
merates the  laws  of  general  operation  which 
are  of  force  in  this  state.  After  referrin? 
to  the  Constitution  of  the  United  State«. 
the  laws  of  the  United  States  passed  in 
pursuance  thereof,  and  treaties  made  undt^r 
the  authority  of  the  United  States,  the 
next  item  enumerated  is  with  roforence  to 
the  local  laws  of  the  state,  and  the  Con- 
stitution of  this  state  is  declared  to  be  the 
supreme  law  therein  next  in  order.  Thus, 
at  the  very  threshold  of  the  Code  of  Georgia. 
the  Constitution  and  its  provisions  are  de- 
clared to  be  the  supreme  law,  to  which  other 
laws  must  yield  if  they  are  in  conflict 
therewith.  At  the  close  of  the  Civil  Code 
are  placed  the  Constitution  of  the  state  and 
that  of  the  United  States.  It  is  significant 
that  the  beginning  and  the  end  of  the  law 
for  the  protection  of  the  citizens,  as  em- 
bodied in  the  Civil  Code  of  the  state,  are 
its  constitutional  provisions;  and  that  at 
the  beginning  and  at  the  end — ^the  Alpha 
and  Omega^-of  the  Code,  stands  the  declar- 
ation of  the  supreme  law  of  the  Constitution 
as  a  safeguard  and  fundamental  guaranty 
of  the  rights  of  person  and  property.  Once 
let  it  be  understood  that  the  Constitution 
can  be  violated  or  evaded  at  will,  and  no 
law  of  lesser  force  can  be  safe  from  a 
similar  fate. 

By  art.  7,  §  7,  t  1,  of  the  Constitution 
of  this  state  (Civil  Code,  §  ((563).  it  is 
declared:     "The  debt  hereafter  incurred  bv 
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any  county,  municipal  corporation,  or  po- 
litical division  of  this  state,  except  as  in 
tbit  Constitution  provided  for,  shall  never 
exceed  7  per  cent  of  the  assessed  value  of 
all  the  taxable  property  therein;  and  no 
such  county,  municipality,  or  division  shall 
incur  any  new  debt,  except  for  a  temporary 
loan  or  loans  to  supply  casual  deficiencies 
of  revenue,  not  to  exceed  i  of  1  per  cent  of 
the  assessed  value  of  taxable  property 
therein,  without  the  assent  of  two  thirds  of 
the  qualified  voters  thereof  at  an  election 
for  that  purpose,  to  be  held  as  may  be  pre- 
scribed by  law,"  etc.  By  §  10,  H  1,  of  the 
same  article  (Civil  Code,  §  6567),  it  is  de- 
clared: "Municipal  corporations  shall  not 
incur  any  debt  until  provision  therefor 
shall  have  been  made  by  the  municipal  gov- 
ernment." In  art.  1,  §  4,  H  2  (Civil  Code, 
§  6302),  it  is  declared:  "Legislative  acts 
in  violation  of  this  Constitution,  or  the 
Constitution  of  the  United  States,  are  void, 
and  the  judiciary  shall  so  declare  them." 
Here  we  have  in  the  fundamental  law, 
where  rights  and  limitations  are  deliberate- 
ly declared,  not  in  the  heat  of  political 
excitement,  or  the  haste  of  mass  meetings, 
or  the  like,  but  in  the  calm  consideration  of 
the  people's  representatives,  formulating 
fundamental  regulations  for  the  protection 
of  their  persons  and  property  even  against 
hasty  legislation  or  inconsiderate  action  by 
the  legislatures  or  municipal  authorities, 
a  limitation  upon  municipalities  in  regard 
to  the  creation  of  debts,  and  municipal 
councils  are  prohibited  from  creating  debts 
without  the  consent  of  the  taxpayers  duly 
expressed.  This  constitutional  provision  is 
not  a  mere  arbitrary  or  technical  declara- 
tion of  a  rule  of  procedure,  but  it  is  a  sub- 
stantial protection  to  the  taxpayers  of  a 
community  against  the  action  of  municipal 
authorities,  who  are  at  last  but  the  agents 
and  servants  of  the  people,  if  they  seek  to 
impose  indebtedness  upon  the  taxpayers 
without  their  consent. 

This  provision  of  the  Constitution  was 
not  hastily  declared  or  based  on  mere 
theory,  but  it  grew  out  of  the  sad  exper- 
ience of  the  past,  and  was  intended  to  pre- 
vent repetition  of  it  in  the  future.  In 
Walsh  V.  Augusta,  67  Ga.  203,  Chief  Jus- 
tice Jackson  said  (pace  200) :  "What  was 
the  evil?  It  was  the  evil  attendant  upon 
all  people  who  handle  money  not  their  own. 
The  cities  of  the  state  incurred  a  very 
heavy  indebtedness, — some  of  them  became 
insolvent.  To  levy  taxes  enough  to  pay 
them  would  work  the  ruin  of  the  citizens 
and  blight  the  prosperity  of  the  city.  Not 
to  levy  and  pay  them  would  be  to  destroy 
credit  and  soil  honor.  The  cities  are  the 
arteries  of  the  body  politic.  With  them 
destroyed  or  sluggish,  the  heart,  the  very 
45  L.R.A.(NJ5.) 


life,  of  the  republic  would  cease  to  beat,  or 
pulsate  with  a  feeble  supply  of  the  vital 
fluid.  So  that  in  their  health  is  involved 
that  of  the  entire  commonwealth,  and  to 
suffer  their  honor  to  be  tarnished  is  to 
soil  that  of  the  state."  See  also  the  re- 
marks of  Mr.  Justice  0>bb  on  the  same 
subject  in  Dawson  v.  Dawson  Waterworks 
Co.  106  Ga.  696-704,  32  S.  E.  007,  et  seq. 
It  is  well  to  mention,  as  a  part  of  the 
history  of  the  adoption  of  this  constitution- 
al provision  in  its  present  form,  that  in  the 
constitutional  convention  of  1877  a  commit- 
tee reported  the  paragraph,  with  a  provision 
contained  therein  giving  to  such  corpora- 
tions the  power  to  increase  their  indebted- 
ness to  an  amount  not  exceeding  2  per 
cent  upon  the  amount  of  taxable  property 
therein,  without  the  assent  of  two  thirds 
of  the  qualified  voters  thereof.  Mr.  Mynatt, 
who  was  a  member  of  that  convention,  one 
of  the  representatives  for  the  county  of 
Fulton  and  the  city  of  Atlanta  as  a  part 
of  that  county,  opposed  the  inclusion  in 
the  section  of  any  such  power,  and  offered 
a  substitute  therefor  which  prevailed,  and 
the  paragraph  was  adopted  as  it  now  ap- 
pears in  the  Constitution.  In  the  course 
of  his  argument  on  the  subject  Mr.  Mynatt 
said:  "Now,  sir,  we  have  $16,000,000  of 
property  in  the  city  of  Atlanta,  and  2  per 
cent  on  it  would  be  $300,000,  which  the 
city  council  can  involve  us  in  every  year. 
They  can. ruin  us  without  asking  permis- 
sion. I  move  to  amend  by  striking  out  in 
the  fourth  line  the  words,  'or  increase  its 
indebtedness  to  an  amount  exceeding  2  per 
cent,'  and  inserting  in  lieu  thereof  the  fol- 
lowing words:  'Except  for  a  temporary 
loan  or  loans  to  supply  casual  deficiencies 
of  revenue  not  to  exceed  i  of  1  per  cent.' 
The  i  will  amount  in  the  city  of  Atlanta 
to  $30,000,  the  amount  which  the  city 
council  may  borrow  for  the  purpose  of  sup- 
plying casual  deficiencies  in  the  collection 
of  taxes.  I  think  they  should  not  be  al- 
lowed to  borrow  any  money  whatever,  un- 
less it  is  for  this  purpose,  and  then,  when 
the  money  is  collected,  it  is  to  be  paid  back. 
Let  us  not  empower  them  to  involve  us  in 
any  increased  indebtedness  at  all.  I  pro- 
pose to  stop  the  city  council  at  that  point, 
and  not  allow  them  to  create  a  debt  upon 
the  people."  A  member  of  the  convention 
asked  the  speaker:  "Does  not  your  city 
charter  restrict  the  council  in  this  matter 
of  increasing  the  public  debt?"  Mr.  My- 
natt replied:  "It  does,  sir."  His  inter- 
locutor then  asked:  "Under  that  restric- 
tion, thrn,  can  they  borrow  any  money  at 
all?"  Mr.  Mynatt  replied:  "I  think  not, 
but  I  want  it  passed  here  in  this  conven- 
tion that  it  shall  not  do  it  at  all."  Small's 
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Debates  of  the  Conatitutional  Convention, 
p.  306. 

It  will  thus  be  seen  that  not  only  was 
it  deliberately  considered  by  the  constitu- 
tional convention,  representing  the  people 
of  the  entire  state,  that  this  restriction 
should  be  put  upon  municipal  councils,  but 
that  a  representative  of  the  people  of  At- 
lanta and  Fulton  county  emphasized  and 
insisted  upon  the  importance  of  making  this 
a  constitutional  limitation,  and  not  leaving 
it  to  the  legislative  prohibition  contained 
in  the  charter  of  the  city.  That  convention 
and  those  representatives  knew  full  well  the 
conditions  to  which  Chief  Justice  Jackson 
referred  in  the  excerpt  from  his  opinion 
above  quoted,  and  they  determined  to  place 
it  in  the  fundamental  law  that  such  a  situ- 
ation should  not  again  be  brought  about 
by  a  municipal  council.  It  is  unnecessary 
to  discuss  here  the  meaning  of  the  words 
'^casual  deficiency,"  further  than  to  say 
that  they  are  not  involved  in  the  present 
question,  and  that  they  have  received  a 
fixed  construction  and  declaration  as  to 
what  they  mean  and  what  can  be  done  un- 
der them.  The  constitutional  plan  was  to 
pay  current  expenses  each  year  from  funds 
belonging  to  that  year.  Butts  County  v. 
Jackson  Bkg.  Co.  129  Ga.  801,  15  L.R.A. 
(N.S.)  667,  121  Am.  St.. Rep.  244,  60  S.  E. 
149. 

The  condition  of  affairs  above  mentioned, 
and  the  placing  of  constitutionp-l  limita- 
tions upon  the  power  of  municipal  corpora- 
tions to  contract  indebtedness  or  impose 
liabilities  upon  the  taxpayer,  were  not  con- 
fined to  Georgia;  but  similar  conditions  oc- 
curred in  a  number  of  statoR,  and  constitu- 
tional limitations  upon  municipal  councils 
were  correspondingly   imposed. 

Lot  it  be  distinctly  understood,  and  let 
there  be  no  mistake,  that  the  question  be- 
fore this  court  is  not  whether  a  crematory 
is  desirable  for  the  city  of  Atlanta,  or 
whether  a  crematorv  can  be  built.  This 
court  in  no  manner  declares  that  the  city  of 
Atlanta  cannot  have  a  crematory.  On  the 
contrary,  it  can  have  a  crematory,  and  can 
contract  an  indebtedness  therefor,  if  it  is 
deemed  desirable,  by  pursuing  the  method 
pointed  out  in  the  Constitution.  The 
question  is  not  whether  the  city  can  have 
or  should  have  a  crematory,  but  whether 
the  municipal  council  can  impose  on  the 
taxpayers  an  indebtedness  to  pay  for  a 
crematory,  without  the  consent  of  the  tax- 
payers expressed  in  the  manner  required  by 
the  Constitution  of  the  state,  and  whether 
the  citv  council  have  undertaken  to  do  this 
in  substance.  It  must  not  be  forgotten 
that  the  people  are  the  sovereigns,  and  that 
the  mayor  and  eouncilmen  are  but  their 
agents  elected  to  represent  them.  The 
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former  are  the  masten;  the  latter,  the 
servants.  The  sovereign  people  hare  seen 
fit  not  only  to  prohibit  the  municipal  eoon- 
cil  of  Atluita,  but  those  of  all  other  cities 
of  the  state,  from  incurring  indebtedness 
except  in  the  manner  which  the  Constitutioa 
provides.  To  allow  municipal  eoiancils,  di- 
rectly or  by  indirection,  to  violate  these 
constitutional  restrictions,  made  by  th^ 
people  for  their  own  protection,  would  bt 
to  exalt  the  agent  above  his  principal,  Ui€ 
servant  above  his  master. 

It  was  claimed  that  there  was  a  neoessitr 
for  a  crematory  in  order  to  protect  the  pnb* 
lie  health,  and  that  prompt  action  was 
required.  But  this  argument  loees  its 
force  in  the  light  of  the  facts  that  the  eon- 
tract  now  under  •consideration  was  proposed 
in  the  spring  or  early  summer  of  191  i. 
After  consideration  by  council,  the  contract 
was  finally  made  in  July,  1912.  There  wa» 
litigation  in  the  effort  to  prevent  the  crem 
atory,  which  the  city  formerly  had  on 
the  property  where  this  one  is  sought  to  be 
erected,  from  being  removed,  and  it  appear« 
from  the  record  that  the  work  was  not  be- 
gun on  the  new  crematory  for  some  time« 
and  that  only  $26,000  out  of  a  total  con- 
tract price  of  $376,000  had  been  expended 
by  the  contractor  when  the  present  litiga- 
tion was  instituted.  The  petition  in  thi«^ 
case  was  filed  February  25,  1913,  the  order 
of  the  judge  of  the  superior  court  was 
passed  on  Marchll,  the  transcript  of  the 
record  was  filed  in  the  office  of  the  derk 
of  this  court  April  10,  and  (neither  side 
requesting  an  advancement  of  the  hearing! 
it  was  argued  on  May  9.  1913,  in  this  court. 

From  this  brief  recital  it  will  be  s^en 
that  the  matter  has  been  pending  before  the 
council  and  the  courts  for  more  than  a  year. 
Section  403  of  the  Civil  Code  provides  for 
holding  an  election  to  determine  whether  a 
municipality  will  incur  an  indebtedne^. 
other  than  a  bonded  debt,  upon  giving*  no- 
tice for  thirty  days  preceding  the  date  of 
the  election.  It  is  apparent  that  twelve 
times  the  requisite  time  for  giving  the  no- 
tice and  holding  the  election  has  elap&ed, 
without  the  slightest  effort  to  do  so.  In 
the  meantime  it  appears  that  the  mayor 
and  certain  members  of  the  council  and 
certain  taxpayers  have  continuously  insisted 
that  the  contract  was  void,  and  both  the 
municipal  council  and  the  contracting  party 
have  acted  with  full  knowledge  of  this 
fact,  and  of  the  fact  that  the  mayor  vetoed 
the  action  of  council  in  making  the  ap- 
propriation to  carry  out  the  contract.  So 
that  it  is  perfectly  clear  that  there  has  been 
ample  opportunity  to  submit  the  question 
of  incurring  an  indebtedness  for  this  pur- 
pose to  the  people,  that  it  could  have  been 
'  done  long  ago,  and  that  any  delay  occurring 
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is  not  to  be  charged  to  a  want  of  time  to 
make  such  a  lubmisBion,  but  to  the  de- 
termination of  the  council  and  the  contrac- 
tor to  make  the  contract  without  the  sub- 
mission.     It  cannot,  therefore,  be  placed 
cither  on  the  ground  of  the  necessity  of 
haste  in  protecting  the  public  health  or  on 
the  ground  of  lack  of  time  for  submitting 
the  question  to  the  people;   but  the  case 
presents  the  bald  question  of  whether  the 
municipal  council  have  the  right  to  make 
this  character  of  contract  without  submit- 
ting to  the  people  the  question  of  incurring 
the  debt,  or  whether  to  do  so  is  in  violation 
of  the  constitutional  provision  above  quoted. 
Taking  up  the  question,  then,  not  as  a 
matter  of  municipal  health  or  of  municipal 
necessity,  but  as  a  question  of  the  power  of 
the  municipal  council  to  make  this  contract 
without  a  submission  to  the  people,  we  will 
now  consider  the  question  whether  the  con- 
tract so  made  creates  an  indebtedness  with- 
in the  meaning  of  the  constitutional  pro- 
hibition on  that  subject.    Numerous  defini- 
tions of  the  word  "debt"  have  been  made, 
some  of  them  quite  restricted  in  meaning, 
and    some   of    them    quite   broad.    In    de- 
termining   whether    or    not    the    contract 
violates  the  provisions  of  the  Constitution 
on  the  subject  of  indebtedness,  the  question 
is  not  to  be  determined  merely  by  prescrib- 
ing any  exact,  exhaustive  definition  of  the 
word  "debt,"  covering  all  cases,  and  apply- 
ing it  as  a  verbal  yardstick  to  the  particu- 
lar contract,  but  rather  by  considering  the 
great  beneficial  purpose  of  the  Constitution 
and  the  intent  of  that  instrument  in  making 
the  provisions.     It  is  not  so  much  a  matter 
of  nicety  in  definition  of  words  as  of  sub- 
stance in  obeying  the  Constitution.      May 
we  not,  without  sententiousness,  say:     Let 
him  who  standeth  confidently  upon  a  defini- 
tion take  heed  lest  he  fall,  since  it  has  been 
wisely  said:     "Definition,  simple,  positive, 
hard,  and  fast  as  it  is,  never  tells  the  whole 
truth  about  a  conception."     In  a  note  to 
Superior  Mfg.  Co.  v.  School  Dist.  37  L.R.A. 
(N.S.)   1054,  at  pages  1060,  1061,  the  an- 
notator  says:     "In   interpreting  debt-limit 
provisions  in  the  Constitution  of  the  states 
and  local  statutes  and  charters  of  munici- 
pal corporations,  the  conditions  which  ex- 
isted prior  to  their  enactment,  which  they 
were   designed   to   remedy,   should   not  be 
forgotten.     It  was  not  until  the  people  in 
many  states  found  themselves  carried  along 
by  a  wave  of  public  extravagance  which  was 
likely  to  bring   them  to  bankruptcy   that 
they    determined    to    put    an    end    to    the 
danger  by  setting  a  limit  to  expenditures  in 
the     Constitutions     themselves.    The     evil 
was  one  of  extreme  seriousness.    The  debt- 
limit  provisions  were  written  in  the  funda- 
mental law  to  be  obeyed.    ...    In  the 
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main  the  courts  have  shown  a  disposition 
to  uphold  the  debt-limit  provisions  in  the 
spirit  in  which  they  were  enacted,  although 
various  schemes  have  been  devised  to  evade 
them."  In  Walsh  v.  Augusta,  67  Ga.  293, 
supra.  Chief  Justice  Jackson,  in  dealing 
with  this  very  clause  of  the  Constitution, 
said  (page  297) :  ^'In  order  to  arrive  at  the 
true  construction  of  all  statute  law,  wheth- 
er organic  and  fundamental,  or  legislative, 
the  cardinal  rule,  if  there  be  ambiguity  in 
the  words,  is  to  consider  the  old  law,  the 
mischief  or  evil,  and  the  remedy." 

In    Pennsylvania    the    same    conditions 
arose  in  municipalities  as  those  above  men- 
tioned, and  it  was  found  necessary  to  place 
in  the  Constitution  a  restriction  upon  the 
power  of  cities  to  contract  debts.     An  ef- 
fort was  made  to  evade  this  provision  of  the 
Constitution  by  making  a  contract  which 
in  some  of  its  important  features  was  re- 
markably similar  to  that  under  considera- 
tion.   In  the  case  of  Brown  v.  Corrv,  17& 
Pa.   528,   34   Atl.    854,    it  was   heldi      "A 
contract  by  which  W.  was  to  construct  a 
system  of  waterworks  for  a  city,  to  be  de- 
livered to  and  operated  by  it  when  com- 
pleted, requiring  the  city  to  pay  him  $6,000 
annually  for  twenty  years,  and  to  deposit 
$3,000  annually  for  that  time,  to  be  given 
to  him,  with  accrued  interest,  at  the  end 
of  that  period,  and  transfer  of  title  to  the 
waterworks  then  to  be  made  to  it,— creates 
an  indebtedness,  within  Const,  art.  9,  §  8» 
providing  the  debt  of  a  city  shall  never  ex- 
ceed a  certain  limit,  though  the  contract 
provides  that   the  payments  and   deposits 
are  to  be  made  from  the  current  revenues 
of  the  city,  and  not  otherwise,  and  that, 
if  said  revenues  are  insufficient  to  meet  the 
payments  and  deposits,  the  interest  of  the 
city  in  the  works  shall  revert  to  W.  and  the 
contract  be  terminated."    This  was  declared 
in  a  state  in  which  it  was  held  that  a  con- 
tract pertaining  to  ordinary  expenses,  but 
extending  through  a  series  of  years,  might 
be  made;  but  it  was  said  that  such  ruling 
did  not  apply  to  a  contract  of  the  character 
of  that  mentioned.     In  Dawson  v.  Dawson 
Waterworks  Co.  106  Ga.  606,  32  S.  E.  907, 
it  was   held   in   this   state  that,  "without 
the  preliminary  sanction  of  a  popular  vote 
as  required  by  the  Constitution,  a  munici- 
pal corporation  cannot  contract  for  a  supply 
of  gas,  on  the  credit  of  the  city,  for  a  lonj^er 
period  than  one  year."    So  that  the  decision 
just  above  cited  was  made  in  a  state  in 
which  a  more  liberal  construction  is  priven 
in  regard  to  contracts  for  water  or  light, 
extending  through  a  series  of  years,  than 
that  declared  in  this  state. 

In  Maryland  it  was  declared  by  the  Con- 
stitution of  1867  that  "no  debt  shall  be 
created  by  the  mayor  and  city  council  of 
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Baltimore,  unleM  it  be  authorized  by  an 
act  of  the  general  assembly,  and  by  an  or- 
dinance of  the  mayor  and  city  council  of 
Baltimore,  submitted  to  the  legal  voters  of 
the  city,  and  approved  by  a  majority  of  the 
votes  cast/'  [Art.  11,  §  7.]  The  mayor 
and  council  sought  to  avoid  the  restriction 
^oted  by  pledging  certain  railroad  stocks, 
with  the  agreement  that  the  pledgee  should 
look  for  the  payment  of  the  money  ex- 
clusiveiy  to  the  stock  pledged,  and  in  no 
event  was  the  city  to  be  liable  for  the  re 
turn  or  payment  of  any  part  thereof,  even 
though  the  stock  pledged  should  prove  in- 
sufficient. It  was  held  that  the  restrictive 
provision  applied  to  such  a  contract,  that 
it  could  not  be  thus  evaded,  and  that  the 
ordinance  making  provision  therefor  was 
void.  Baltimore  v.  Gill,  31  Md.  375.  In 
the  opinion  Bartol,  Ch.  J.,  said  (page  387) : 
"We  hazard  nothing  in  saying  that  no  one 
can  read  it  [the  ordinance]  without  being 
impressed  with  the  conviction  that  the  city 
council  must  have  been  sensible  of  the 
difficulties  which  the  Constitution  inter- 
posed in  the  way  of  such  legislation,  and 
that  its  phraseology  was  ingeniously  chosen 
for  the  purpose  of  avoiding  the  restrictions 
imposed  by  that  instrument.  But  in  con- 
sidering it  we  must  not  forget  that  we  are 
dealing  with  substance,  not  with  form.  It 
is  the  thing  done,  or  sought  to  be  accomp- 
lished, which  must  determine  the  question 
of  the  power  of  the  mayor  and  city  council 
to  pass  the  ordinance.  This  depends  upon 
the  true  construction,  operation,  and  effect 
of  the  whole  ordinance,  not  upon  the  form 
or  mere  phraseology  of  some  of  its  parts. 
.  .  .  Though  in  the  title  and  body .  of 
the  ordinance  the  word  'invest'  is  used,  and 
it  purports  to  be  a  mere  change  of  invest- 
ment, it  is  impossible  to  shut  our  eyes  to 
the  fact  that  the  whole  scheme  of  the  or- 
dinance is  to  borrow  the  sum  of  $1,000,000, 
to  secure  its  repayment  by  hypothecating 
stock  of  the  Baltimore  ft  Ohio  Railroad 
Company  held  by  the  city.  ...  It  has 
been  argued  that  no  debt  is  created  by  the 
ordinance,  because  by  the  second  section  it 
is  provided  that  the  parties  loaning  the 
money  shall  look  for  its  repayment  ex- 
clusively to  the  stock  pledged,  and  that  in 
no  event  is  the  city  to  be  liable  or  respon- 
sible for  the  return  or  repayment  of  any 
part  thereof,  even  though  the  stock  pledged 
should  prove  insufficient.  This  provision 
was  doubtless  adopted  for  the  purpose  of 
avoiding  the  restriction  imposed  by  the 
Constitution.  We  think  it  altogether  in- 
effectual for  that  purpose.  A  debt  is  money 
due  upon  a  contract,  without  reference  to 
the  question  of  the  remedy  for  its  collection. 
It  is  not  essential  to  the  creation  of  a  debt 
that  the  borrower  should  be  liable  to  be 
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sued  therefor.  No  suit  can  be  maintained 
against  the  state  by  one  of  its  citizens,  and 
yet  debts  are  created  by  the  state  which 
it  is  bound  in  good  faith  to  pay." 

In  Browne  v.  Boston,  179  Mass.  321,  60 
N.  E.  934,  the  facts  were  these:     The  city 
authorities    of    Boston   desired    to    acquire 
certain  land  adjoining  land  of  the  city  used 
for  a  hospital.    The  price  of  the  land  was 
$226,000.     The   borrowing  capacity    of    €he 
city  under  8tat.   1885,  chap.  178,  limiting 
its  indebtedness,  was  but  little  over  $24,000, 
and  it  had  no  money  in  its  treasury  avail- 
able for  the  purchase  of  the  land.     It  was 
arranged  with  the  owners  of  the  land  that 
they  should   mortgage  it  to  third    parties 
for  $202,000,   and   the  city  should   buy    it 
subject  to  the  mortgages  for  $24,000.      The 
mortgages  were  to  be  payable  three  years 
after  the   conveyance  to  the  city,   with   a 
privilege  to  the  owners,  their  grantees,  and 
assigns,  to  pay  them  off  before  maturity. 
The  city  was  not  to  be  mentioned   in   the 
mortgages,  and  the  deeds  to  the  city  were 
to  contain  the  statement  that  the  city  was 
not  to  be  held  liable  in  any  way   for  the 
payment  of  the  mortgages  or  the  interest 
thereon.     Upon  a  petition  of  taxable  free- 
holders of  Boston  to  enjoin  the  city  from 
carrying  out  the  transaction,  it  was  held 
that  the  proposed  action  of  the  city  must 
be  enjoined  as  an  attempted  evasion  of  the 
statute  of  1885,  and  within  its  prohibition: 
that  the  transaction  was  in  substance  and 
effect  a  purchase  of  the  land  by  the  city 
for  the  sum  of  $226,000,  of  which  it  was 
to  pay  $24,000  in  cash  and  the  rest  in  three 
years  with  interest,  with  the  privil^e   of 
paying  sooner,  and  this  notwithstanding  the 
fact  that  the  city  could  not  be  sued  for  the 
balance  of  the  purchase  money;  the  manner 
in  which  the  indebtedness  was  created  being 
immaterial,  if  the  result  was  to  subject  the 
city  to  a  present  liability,  direct  or  indirect, 
which   the  taxpayers   eventually   would   be 
called  upon  to  meet. 

In  Ironwood  Waterworks  Go.  v.  Trehil- 
cock,  99  Mich.  454,  68  N.  W.  371,  it  was 
held  that  "municipal  corporations  cannot 
avoid  restrictions  upon  the  amount  of  in- 
debtedness they  may  incur  by  purchasing 
property  for  public  purposes  subject  to 
liens."  In  the  opinion  Grant,  J.,  said 
(99  Mich.  460,  58  N.  W.  373)  :  "Obviously 
the  city  of  Ironwood  will  have  no  way  to 
protect  the  property  thus  purchased,  ex- 
cept by  payment  of  the  lien  thereon.  .  .  , 
The  city  must  pay  the  mortgage,  or  lose  all 
the  benefits  to  be  derived  from  the  pur- 
chase. It  is  expected  and  understood  that 
it  will  pay  it  and  the  interest  on  it.  Such 
was  the  evident  intention  of  all  parties." 
See  Rodman  v.  Munson,  13  Barb.  63;  New- 
ell V.  People,  7  N.  Y.  9;  Earles  v.  Wells, 
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94  Wis.  285,  59  Am.  St.  Rep.  886,  68  N.  W. 
964;  Reynolds  ▼.  Waterville,  92  Me.  292, 
42  Ail.  553. 

These  authorities  are  sufficient  to  show 
that,  in  dealing  with  constitutional  limita- 
tions upon  the  power  of  municipal  corpora- 
tions to  incur  indebtedness,  courts  incline 
to  look  to  substance  rather  than  to  form, 
and  not  to  allow  the  mandate  of  the  Con- 
stitution to  be  evaded,  either  by  mere 
plausible  devices  of  language,  or  by  refined 
and  hair-splitting  definitions  of  the  mean- 
ings of  words  supported  by  references  to 
dictionaries  or  to  expressions  of  judges  in 
discussing  cases  before  them. 

Counsel  for  defendants  in  error  rely  much 
upon  the  case  of  Hay  v.  Springfield,  64  111. 
A  pp.  671.  It  is  unnecessary  to  discuss  that 
case  at  length.  But  it  may  be  remarked 
that  in  the  opinion  it  is  said:  "It  is  per- 
fectly plain  that  it  was  not  intended  to 
bind  the  city  to  take  the  light  for  any  par- 
ticular time  or  to  take  the  plant."  In  the 
case  before  us  it  is  perfectly  plain  that  it 
was  the  intention  to  bind  the  city  to  take 
the  plant  or  to  suffer  loss.  Again,  that 
decision  was  not  rendered  by  the  highest 
court  of  the  state,  but  by  the  appellate 
court.  Its  reasoning  does  not  seem  in 
harmony  with  that  of  the  supreme  court 
in  Joliet  v.  Alexander,  194  111.  457,  62  N. 
E.  S61.  In  any  event,  it  does  not  accord 
with  the  decisions  which  we  have  cited 
above,  and  which  we  believe  to  announce 
sound  principles  of  law. 

In  the  light  of  the  foregoing  discussion, 
let  us  see  what  were  the  provisioub  of  the 
contract  here  involved,  what  was  its  real 
meaning  and  intent,  and  what  did  it  under- 
take to  accomplish.  The  Destructor  Company 
made  a  proposition  to  the  city  of  Atlanta 
to  erect  for  the  latter  a  refuse  incinerating 
plant  or  crematory.  The  price  stated 
for  the  completed  plant  was  $376,800. 
On  the  3d  day  of  June,  1912,  a  resolution 
was  adopted  by  the  mayor  and  general 
council  which  contained,  among  other 
things,  the  following  expressions:  "That 
the  proposal  of  the  Destructor  Company  of 
New  York  for  the  erection  and  completion 
of  an  incinerating  plant  and  plants  for  the 
generation  of  electric  current,  as  per  plans 
and  specifications  filed  herewith  and  fully 
covered  by  item  1  of  said  proposal,  at  a 
cost  of  $376,800,  payable  not  exceeding  $50,- 
000  during  the  year  1912,  provided  that 
any  saving  in  the  Cost  of  the  construction 
of  the  building  from  the  amount  provided 
therefor  in  said  proposal  shall  inure  to  the 
benefit  of  the  citv,  be  and  the  same  is 
hereby  accepted.  Resolved,  further,  that 
the  city  of  Atlanta  hereby  pledges  its  good 
faith  to  pay  the  balance  of  the  cost  of  said 
construction  as  follows:  $75,000  in  each 
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fof  the  years  1913,  1914,  1915,  and  1916, 
remainder  in  the  year  1917,  deferred  pay- 
ments to  bear  interest  from  date  same  are 
due  under  estimate  at  not  exceeding  6  per 
cent  per  annum.  The  city  reserves  the 
right  to  pay  one  or  all  of  said  deferred 
payments  on  or  before  maturity.  Resolved, 
further,  that  his  Honor  the  mayor  be  di- 
rected to  execute  a  contract  in  the  name 
of  the  city  upon  approval  of  the  city  at- 
torney as  to  form."  On  July  15th  an 
amendment  to  this  resolution  was  approved, 
which  contained,  among  other  things,  the 
following  statement:  "The  deferred  pay- 
ments which  the  above-described  resolution 
pledges  the  good  faith  of  the  city  of  At- 
lanta to  make  in  the  years  1913,  1914,  1015, 
1916,  and  1917  are  hereby  recommended  to 
the  mayor  and  general  council  of  said  years 
to  be  made  on  or  before  the  15th  day  of 
February  in  each  of  the  aforesaid  years, 
provided  same  are  due  under  approved  es- 
timates. All  deferred  payments  to  bear 
interest  at  6  per  cent  per  annum  from  the 
date  of  approved  estimates,  as  provided  in 
said  original  resolution  and  bid. 
Resolved,  that  the  Destructor  Company 
shall  retain  title  to  any  and  all  material 
or  other  things  of  value  furnished  by  said 
company  to  the  city  of  Atlanta  in  accord- 
ance with  its  contract,  before  and  after  the 
same  is  erected  into  an  incinerating  or 
electric  generating  plant  upon  a  site  furn- 
ished by  the  city  of  Atlanta,  with  the 
right  of  supervision  over  the  operation  of 
said  plant  by  the  board  of  health,  until 
the  city  has  made  the  final  payments  there- 
for. The  Destructor  Company  shall  be 
given  no  further  remuneration  for  such 
supervision.  The  city  shall  pay  all  labor 
and  operating  costs  of  the  plant  in  the 
same  manner  and  method  as  though  the  De- 
structor Company  did  not  have  such  super- 
vision. .  .  .  Resolved,  further,  that  after 
the  city  of  Atlanta  has  accepted  said  plant, 
as  having  been  built  in  accordance  with 
the  specifications  and  as  fulfilling  all  guar- 
antees as  to  capacity,  cost  of  operation,  etc., 
and  the  operaticm  of  said  plant  has  been 
taken  over  by  the  board  of  health,  under 
the  supervision  of  the  Destructor  Company, 
a  default  in  the  payment  of  any  future  in- 
stalment of  the  purchase  money  by  the  city 
shall  ipso  facto,  without  any  legal  process 
whatever,  transfer  the  possession  of  the 
plant  to  the  Destructor  Company,  and  said 
company  shall  immediately  become  vested 
with  the  title,  possession,  and  control  of 
said  plant,  exclusive  of  the  land,  as  against 
the  city  of  Atlanta,  and  said  company  shall 
have  the  right  to  operate  same,  free  of 
rent,  for  its  own  account  for  a  period  of 
ten  years  from  the  date  of  such  default." 
The  contract  entered  into  between  the  com- 
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pany  and  the  dtj  embraced  thete  reaoln- 
tions,  and  tbej  eontraeted  aooordingly.  It 
contained  the  foUowing  proYisions  (after 
providing  for  the  payment  of  $60,000  in 
the  year  1912) :  "As  to  the  remainder  of 
the  cost,  under  the  plans  herein  provided 
for,  the  city  of  Atlanta  hereby  pledges  its 
good  faith  to  pay  said  contractor  for  same 
as  follows,  to  wit:  Seventy -five  thousand 
($75,000)  dollars  on  or  before  the  15th  of 
February  in  each  of  the  years  1913,  1914, 
1915,  and  1916,  and  the  remainder  on  or 
before  the  15th  of  February,  1917,  and  rec- 
ommendation has  been  made  to  the  mayor 
and  general  council  of  said  several  years  to 
make  appropriations  to  cover  said  amount, 
provided  same  are  due  under  approved  esti- 
mates. All  deferred  payments  to  bear  in- 
terest at  the  rate  of  six  (6%)  per  cent  per 
annum  from  the  date  of  approval  of  esti- 
mates as  provided  in  original  resolution  and 
bid.  The  term  'good  faith'  is  hereby  under- 
Btood  to  mean  that  the  city  cannot  bind  it- 
Holf  to  pay  beyond  the  current  year;  but 
tlie  mayor  and  general  council  of  1912  by 
»aid  resolution  does  hereby  recommend  to 
the  mayor  and  general  council  of  the  suc- 
ceeding years  to  make  appropriations  to 
cover  the  said  deferred  payments  as  above 
provided." 

It  is  impossible  to  read  this  contract  and 
these  resolutions  without  seeing  plainly 
that  the  intention  of  the  parties  was  for 
the  city  to  contract  for  the  building  and 
(K]uipping  of  a  crematory  at  a  fixed  price, 
a  part  of  which  was  to  be  provided  for  and 
paid  in  1912,  and  much  the  larger  part  of 
wliich  was  to  be  paid  in  instalments  in  sub- 
8(K]uent  years,  and  that  it  was  sought  at 
least  to  pledge  the  good  faith  of  the  city 
for  the  payment  of  the  future  instalments. 
It  went  even  further.  It  provided  that, 
if  any  instalment  should  not  be  paid,  the 
company  should  at  once  be  vested  with  the 
title,  possession,  and  control  (except  as  to 
the  land),  and  that  it  should  have  the 
right  to  operate  the  plant  for  ten  years 
for  its  own  account,  free  of  rent.  Thus 
the  city  might  pay  every  instalment  but 
the  last  one,  but  if  the  council  in  that 
vear  conscientiouslv  and  correctlv  believed 
that  the  contract  was  illegal,  and  refu5<ed 
to  violate  the  laws  as  they  saw  it,  the 
city  would  have  neither  its  money  nor  a 
crematory.  This  would  be  to  apply,  not 
only  moral,  but  pecuniary,  coercion  to  fu- 
ture councils  to  force  them  to  pay  or  lose, 
and  to  take  from  the  city  its  crematory 
and  put  it  in  the  hands  of  the  other  party, 
by  virtue  of  the  terms  of  the  contract. 
To  say  that  this  creates  no  debt  within  the 
meaning  of  the  Constitution  is  simply  to 
juggle  with  words. 
4o  L.R.A.(N.S.) 


We  know  of  no  law  whieh  authorizeB  a 
city  eoTudl  to  pledge  the  good  faith  of  the 
city  for  the  payment  of  money  in  future 
years,  any  more  than  to  mortgage  the  citv 
hall  for  the  same  purpose.  The  city's  good 
faith  is  a  great  asset,  and  no  oouncil  ba& 
the  right  to  pledge  it  to  evade  the  Constitu- 
tion. Certainly  no  council  haa  the  right 
to  admit  that  it  cannot  bind  future  cons- 
cils,  and  yet  to  fix  payments  for  future 
councils  to  make,  and  so  arrange  the  con- 
tract that,  if  the  future  councils  do  sot 
make  the  payments,  moral  and  peeuniarv 
loss  will  automatically  fall  upon  the  citr, 
and  it  will  be  put  to  serious  inconvenience. 

Moreover,  this  contract  bristles  with 
other  earmarks  of  creating  an  indebtedness. 
It  distinctly  contracts  for  binding  the  citj 
as  to  the  manner  of  operation  of  the  cre- 
matory in  future  years,  and  until  final 
payment.  Future  councils  are  left  no  dis- 
cretion on  the  subject.  It  is  liberally  inter- 
spersed with  such  words  as  "instalments," 
"deferred  payments,"  "when  due,"  and  the 
like, — ^words  peculiarly  applicable  to  debt 
It  provides  that  the  instalments  shall  bear 
interest  from  the  time  when  they  are  due, 
at  6  per  cent  per  annum.  Whoever  heard 
of  a  sum  of  money  being  due  by  one  person 
to  another,  and  bearing  interest  from  the 
date  when  due,  and  yet  not  being  a  debt! 
Does  anyone  think  for  a  moment  that  this 
company  contracted  to  take  $50,000  for  its 
crematory?  If  not,  is  it  not  palpable  that 
it  was  understood  that  the  balance  should 
be  paid  in  other  years,  and  that  it  wsa 
sought  by  a  skilfully  drawn  contract  to  so 
provide  as  to  force  future  councils,  by  ar- 
guments of  morals  and  money,  to  pay  them? 
If  the  city  council  should  incur  a  debt,  it 
would  be  none  the  less  a  debt  by  solemnly 
declaring  that  it  was  not  such,  or  by  re- 
solving that  it  was  constitutional. 

If  this  constitutional  restriction  does  not 
apply,  then  there  is  no  restriction,  and  the 
council  can  purchase  millions  of  dollars  of 
property,  drain  the  treasury  to  make  the 
first  payments,  provide  for  future  pav- 
ments,  and  coerce  future  councils  to  make 
them  under  penalty  of  losing  both  the  good 
faith  of  the  city  and  the  instalments  ^ilreadj 
paid;  and  this  is  equally  true  of  every  mu- 
nicipality in  Georgia.  Then  the  taxpayers 
in  future  years  must  be  burdened  with 
taxes  to  meet  these  deferred  payments,  in 
the  contracting  for  which  they  had  no  voice, 
as  the  Constitution  declared  that  they 
should.  Besides,  improvements  in  future 
years  from  regular  income  must  be  post- 
poned to  these  payments,  lest  the  city  suffer 
in  reputation  or  purse,  or  else  the  process 
of  piling  up  instalments  which  are  not 
debts,  but  which  must  be  paid,  must  be 
continued   indefinitely.      It   was   just  such 
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conditioDB  whicb  the   Constitution  aought 
to  prevent. 

When  read  in  the  light  of  the  facts  of 
the  case  then  under  discussion,  there  is 
nothing  in  the  decision  in  Dawson  ▼.  Daw- 
son Waterworks  Co.  106  Ga.  696,  711,  32 
S.  E.  907,  913,  or  other  cases  preceding  or 
following  it,  decided  by  this  court,  on  which 
counsel  for  defendants  in  error  rely,  which 
conflicts  with  what  is  here  held.  Much 
stress  was  laid  upon  the  following  state- 
ment in  the  opinion  of  Mr.  Justice  Cobb 
in  that  case :  **  *Debt,'  therefore,  as  used 
in  the  Constitution,  is  to  be  understood  as 
a  liability  which  is  undertaken  and  which 
must  be  discharged  at  some  time  in  the 
future,  but  which  is  not  to  be  discharged 
by  a  tax  levied  within  the  year  in  which 
the  liability  is  undertaken.  The  purpose  of 
the  framers  of  the  Constitution  was  to  pre- 
vent an  accumulation  of  liabilities  upon 
municipal  corporations  which  could  be  en- 
forced against  such  corporations  in  the 
future  by  the  compulsory  levy  of  taxes. 
.  .  .  If  the  character  of  the  undertaking 
is  such  that  he  who  deals  with  a  munici- 
pal corporation  can,  under  the  contract,  in 
the  future,  of  his  own  volition,  and  without 
the  consent  and  over  the  protest  of  the  au- 
thorities of  the  municipality,  place  upon 
it  a  liability  which  must  be  discharged  by 
the  levy  of  a  tax  in  the  future,  such  an 
undertaking  creates  a  debt  within  the 
meaning  of  the  Constitution  of  this  state, 
and  one  of  the  very  classes  of  debts  which 
the  constitutional  provision  was  made  to 
guard  against."  The  learned  ju<;|ge  who 
wrote  that  opinion  declared  that,  if  a  con- 
tract could  be  made  by  which  a  contracting 
party  had  the  right,  from  year  to  year,  by 
simple  performance,  to  put  himself  in  a 
position  where  he  could  demand  of  the  au- 
thorities a  discharge  of  the  obligation,  then 
the  framers  of  the  Constitution  did  a  vain 
and  idle  thing  in  placing  in  the  fundamen- 
tal law  of  the  land  the  clause  under  con- 
sideration. A  fair  reading  of  that  opinion 
will  show  that  Mr.  Justice  Cobb  was  dem- 
onstrating the  fact  that  an  agreement  of 
the  character  then  before  him  did  create 
a  debt,  but  that  he  never  intended  to  hold 
that  such  an  agreement  was  the  only  one 
that  would  create  a  debt.  The  expression 
that  such  an  undertaking  was  "one  of  the 
very  classes  of  debts  which  the  constitution- 
al provision  was  made  to  guard  against" 
shows  that  he  did  not  consider  that  the 
Constitution  was  confined  to  the  particular 
class  which  he  was  then  discussing.  We 
have  already  undertaken  to  show  that  it  is 
not  essential  that  one  should  have  the  right 
to  sue  in  order  to  create  a  debt;  otherwise, 
the  state  would  never  be  a  debtor  as  to  in- 
-dividual  bondholders,  though  it  has  millions 
45  L.R.A.(N.8.) 


of  dollars  worth  of  bonds  outstanding.  It 
is  not  the  remedy  that  creates  the  debt, 
but  the  remedy  is  generally  a  method  pro- 
vided for  collecting  the  debt.  The  substi- 
tution of  the  contractual  remedy  in  lieu  of 
the  ordinary  remedy  by  suit  does  not  oper- 
ate to  prevent  the  amount  which  is  to  be 
collected  from  being  a  debt.  Furthermore, 
we  have  alreadv  undertaken  to  show  that 
this  contract  did  seek  to  make  the  city 
liable  in  the  future  to  make  payments,  to 
place  future  councHs  in  the  position  where 
they  must  make  the  payments  specified  or 
must  sacrifice  for  the  city  its  good  name, 
and  also  cause  it  to  suffer  pecuniary  loss 
and  embarrasHuicnt.  This  is  probably  quite 
as  eflicacious  a  mode  of  enforcing  payment 
as  a  mere  common-law  suit. 

The  position  of  the  defendants  in  error 
is  not  sustained  by  the  rulings  in  the  Daw- 
son Waterworks  Case,  and  other  similar 
cases  in  this  state,  that  where  water  had 
been  furnished  under  a  contract  for  one 
or  more  years  before  any  question  of  its 
validity  had  been  made,  and  where  it  was 
held  that  in  equity  and  good  conscience 
the  city  should  pay  for  the  water  actually 
used  while  the  contract  was  supposed  to 
be  valid.  In  some  states  contracts  like 
that  involved  in  the  Dawson  Waterworks 
Case  are  held  valid  on  the  theory  that  a 
municipality  could  contract  for  water  to 
be  furnished  year  by  year,  the  furnish in<; 
of  water  being  a  matter  of  annual  expendi- 
ture and  the  city  not  exceeding  the  limita- 
tion upon  such  expenditure,  and  that  it 
could  therefore  within  that  limit  contract 
for  more  than  one  vear.  In  this  state,  as 
already  mentioned,  it  has  been  held  that 
a  municipal  corporation  could  not  contract 
for  a  supply  of  water  on  the  credit  of  the 
city  for  a  longer  period  than  one  year, 
without  the  preliminary  sanction  of  a  pop- 
ular vote  as  required  by  the  Constitution. 
In  the  case  last  mentioned,  and  others  like 
it,  where  the  city  could  have  contracted  for 
a  supply  of  water  for  one  year  at  a  time, 
thougli  the  contract  provided  for  more  than 
one  year,  yet  where  the  city  actually  used 
the  water  by  the  year,  and  all  parties  were 
in  good  faith,  there  was  strong  equitable 
ground  for  holding  that  during  the  time 
the  water  was  so  used,  and  before  any 
question  was  made  as  to  the  validity  of 
the  contract,  the  water  used  should  be  paid 
for.  From  the  time  when  the  point  was 
made  that  the  contract  for  a  series  of  years 
was  invalid  it  was  held  not  to  be  binding 
as  a  contract.  Had  the  point  been  made 
in  liminCy  it  would  doubtless  have  been 
then  declared  invalid,  just  as  it  was  so 
declared  when  the  point  was  raised.  In 
the  case  now  before  us  there  has  been  no 
furnishing   of   water   or   lights   or  similar 
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matters  of  municipal  use,  which  could  have 
been  procured  as  a  part  of  the  ordinary 
annual  expenses  for  the  year,  but  a  contract 
for  a  plant  at  a  bulk  price,  payable  in  in- 
stalments. The  point  in  regard  to  the 
illegality  of  the  contract  was  made  in  the 
beginning,  before  the  city  had  received  or 
used  anything,  and  before  the  city  had 
paid  anything.  In  fact,  it  can  be  drawn 
from  the  record  that  there  has  been  a  con- 
stant fight  to  prevent  the  contract  from 
being  carried  into  effecTt,  and  an  effort  on 
the  part  of  the  Destructor  Company  to  pro- 
ceed with  the  contract,  and  to  enforce 
payment  of  the  amounts  provided  therein, 
in  spite  of  objections  on  the  ground  that 
the  contract  was  illegal,  in  spite  of  the  re- 
fusal of  the  mayor  to  sanction  any  payment 
under  it,  and  in  spite  of  the  fact  that 
citizens  filed  a  proceeding  to  enjoin  it.  In 
other  words,  it  has  not  furnished  the  city 
with  water  or  light,  or  any  similar  thing 
of  daily  use  by  the  city,  and  then  had  the 
point  made  that  the  contract  was  illegal. 
On  the  contrary,  the  company  entered  into 
a  contract  which  we  have  endeavored  to 
show  bore  on  its  face  an  effort  to  evade 
the  Constitution  and  to  make  an  illegal 
contract  with  the  city,  which  would  create 
a  debt,  without  submitting  the  question  to 
the  qualified  voters,  as  the  Constitution  re- 
quires. The  difference  between  the  situa- 
tion of  the  Dawson  Waterworks  Company, 
as  to  water  which  it  had  furnished  for  the 
use  of  the  city  before  any  question  was 
raised  as  to  the  validity  of  the  contract, 
and  the  position  of  this  company,  which  has 
entered  into  a  contract  illegal  on  its  face 
and  has  persistently  insisted  on  its  exe- 
cution, is  manifest.  Nor  is  this  like  the 
Butts  County  Case,  329  Ga.  801,  15  L.R.A. 
(N.S.)  567,  121  Am.  St.  Rep.  244,  60  S.  E. 
140,  where  the  original  warrants  were  con- 
sidered legal,  and  though  the  contract  to 
loan  money  to  pay  them  was  invalid,  the 
bank  which  took  them  up  and  held  them 
was  treated  as  acquiring  a  species  of  equi- 
table assignment. 

It  was  argued  that  the  contract  had  al- 
ready been  signed,  and  that  the  taxpayers 
who  were  plaintiffs  had  no  right  to  an  in- 
junction. The  injunction  cannot  stop  the 
signing  of  the  illegal  contract,  but  it  can 
stop  the  carrying  of  the  contract  into  effect, 
the  illegal  imposition  of  an  indebtedness 
upon  the  city,  and  the  illegal  payment  of 
such  an  indebtedness.  It  is  too  well  settled 
by  former  decisions  to  require  argument 
that  a  taxpayer  has  such  an  interest  in  the 
municipality  and  its  funds  that  he  may 
enjoin  the  unlawful  use  of  such  funds. 
Americus  v.  Perry,  114  Ga.  871,  (6),  57 
L.R.A.  230,  40  S.  E.  1004;  Macon  v.  Hughes, 
110  Ga.  795.  36  S.  E.  247;  Fluker  v.  Union 
45  L.R.A.(N.S.) 


Point,  182  Ga.  668,  64  8.  E.  648.  The 
argument  that,  because  the  city  might  make 
annual  appropriations  for  the  dispositioD 
of  filth  or  refuse  matter,  it  might  make 
annual  appropriations  without  regard  to 
the  contract,  and  therefore  could  make  ap- 
propriations under  the  contract,  is  ingen- 
ious, but  unsound.  The  right  to  make  an- 
nual appropriations  for  the  discharge  oi 
municipal  functions  during  the  current 
year  is  an  entirely  different  thing  from  the 
appropriating  of  money  annually  to  pav  an 
illegal  indebtedness,  contracted  in  bulk,  but 
to  be  paid  in  annual  instalments.  The  en- 
tire case  hinges  upon  the  question  whether 
the  contract  under  consideration  attempts 
to  create  an  illegal  indebtedness  on  the 
part  of  the  state;  and  we  have  sought  to 
show  that  it  does. 

It  follows  from  what  has  been  said  that 
the  presiding  judge  erred  in  refusing  to 
grant  interlocutory  injunction.  Such  an  in- 
junction does  not  prevent  the  municipal 
council  from  submitting  to  the  qualified 
voters  of  the  city  whether  or  not  the  citr 
shall  incur  a  debt  for  the  prnpoae  of  ereet- 
ing  a  crematory.  It  enjoins  the  city  and 
the  Destructor  Company  from  carrying  in- 
to effect  an  illegal  contract  seeking  to  im- 
pose a  debt  upon  the  city. 

Judgment  reversed. 

All  the  Justices  concur. 


ILLINOIS    SUPREBfE    COURT. 

CHRISTIAN  W.  KRONMEYER  et  sL, 
Plffs.  in  Err., 

V. 

WERDEN  BUCK. 

(268   III.  686,  101  N.  E.  936.) 

Bills  and  notes  *>  duress  —  saving  rela- 
tive from  Imprisonment. 

1.  A  note  executed  by  a  woman  to  save 
her  brother  from  threatened  imprisonment 
on  a  charge  of  embezzlement  is  void  for 
duress. 

Duress  ~  threatened  prosecution  of  in- 
nocent person  *-  execution  of  note. 

2.  A  note  and  deed  executed  by  an  em- 
ployee to  avoid  arrest  threatened  by  hi» 
employer  and  the  employer's  attorney,  who 
charged  him  with  embezzlement,  are  void 
for  duress  if  no  embezzlement  in  fact  exist- 
ed. 

Note.  —  As  to  contracts  procured  hy 
threats  to  prosecute  a  relative, .  see  notes 
to  City  Nat.  Bank  v.  Kusworm,  26  L.R.A. 
48;  Williamson-Halsell  Frazier  Co.  v.  Ack- 
erman,  20  L.R.A.  (N.S.)  484  and  Ball  t. 
Ball,  37  L.R.A.(N.S.)  639;  and  later  case, 
Hoellwarth  v.  McCarthy,  43  L.RjL(N.S.> 
1006. 
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Canoelatton  of  instruments  —  deed  — 
frand  —  lack  of  consideration. 

3.  Equity  may  set  aside  a  deed  executed 
bv  an  employee  to  his  employer  to  avoid 
threatened  prosecution  for  embezzlement 
of  which  he  was  not  guilty,  although  the 
seal  would  prevent  showing  lack  of  con- 
sideration at  law. 

(April  19,  1913.) 

ERROR  to  the  Circuit  Court  for  Will 
County  to  review  a  judgment  dismiss- 
ing a  bill  filed  to  set  aside  a  deed  and  to 
compel  defendant  to  refund  the  proceeds 
of  a  note  signed  by  complainants,  which 
were  alleged  to  have  been  fraudulently  ob- 
tained by  threats  of  arrest  and  prosecution. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  D*Arcy  for  plaintiffs  in 
error. 

Messrs.  J.  Ij.  0*Donnell,  T.  F.  Dono- 
van, and  J.  A.  Bray,  for  defendant  in  er- 
ror: 

The  compromise  of  a  doubtful  right, 
though  it  afterward  turns  out  the  right  is 
on  the  other  side,  when  there  is  neither 
actual  nor  constructive  fraud,  and  the  par- 
ties act  in  good  faith  with  full  knowledge 
of  the  facts,  is  a  sufficient  consideration 
to  support  a  promise. 

Honeyman  v.  Jarvis,  79  111.  318;  Rue 
V.  Meirs,  43  N.  J.  Eq.  377,  12  Atl.  369; 
White  V.  Hoyt,  73  N.  Y.  605;  Harris  v. 
Cassady,  107  Ind.  158,  8  N.  £.  29;  Parker 
V.  Enslow,  102  111.  272,  40  Am.  Rep.  588; 
Dunham  v.  Griswold,  100  N.  Y.  224,  3  N. 
E.  76. 

In  order  to  avoid  the  deed,  it  is  necessary 
for  the  complainant  to  show  that  it  was 
executed  in  consequence  of  duress,  and,  in 
addition,  that,  as  a  result  of  said  duress, 
a  state  of  insanity  was  produced  in  the  com- 
plainant which  existed  at  the  time  the  deed 
was  executed. 

Huston  V.  Smith,  248  111.  398,  94  N.  E. 
63;  Hints  v.  Hints,  222  HI.  248,  78  N.  E. 
565. 

Threats,  vexation,  annoyance,  and  threats 
of  imprisonment,  and  threats  of  criminal 
prosecution,  do  not  constitute  duress,  where 
no  proceeding  has  been  commenced  and  no 
warrant  issued. 

Rendleman  v.  Rendleman,  156  111.  568,  41 
N.  E.  223;  Loan  &  Protection  Asso.  v. 
Holland,  63  111.  App.  58;  Dunham  v.  Gris- 
wold, 100  N.  Y.  224,  3  N.  E.  76. 

The  real  consideration  of  the  contract  of 
compromise  consists  in  the  detriment  suf- 
fered by  the  person  consenting  to  the  sur- 
render of  his  cause  of  action,  arising  from 
the  alteration  in  his  position  caused  by 
the  promise  of  the  other. 
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Rue  V.  Meirs,  43  N.  J.  Eq.  377,  ^2  Atl. 
369. 

Where  a  deed  fully  recites  a  consider- 
ation, parol  evidence  can  never  be  intro- 
duced for  annulling  the  deed,  or  impairing 
its  effect  as  a  conveyance. 

Poe  V.  Ulrey,  233  111.  56,  84  N.  E.  46; 
Stannard  v.  Aurora,  E.  &  C.  R.  Co.  220 
111.  469,  77  N.  E.  254;  Redmond  v.  Cass, 
226  111.  120,  80  N.  E.  708;  Illinois  C.  Ins. 
Co.  V.  Wolf,  37  111.  354,  87  Am.  Dec.  251; 
Seacord  v.  Seacord,  160  111.  App.  333. 

Vlckers,  J.,  delivered  the  opinion  of  the 
court : 

Christian  W.  Kronmeyer  and  Sophia  M. 
Staehle,  plaintiffs  in  error,  filed  their  bill 
in  chancery  in  the  circuit  court  of  Will 
county  against  Werden  Buck,  to  set  aside 
a  deed  made  by  Kronmeyer  to  Buck,  and 
also  to  compel  Buck  to  refund  the  proceeds 
of  a  $1,500  note  given  to  the  Will  County 
National  Bank,  which  said  note  was  signed 
by  both  complainants.  The  prayef  for  relief 
was  based  on  the  charge  that  the  instru- 
ments were  fraudulently  obtained  through 
threats,  coercion,  and  duress,  and  that  they 
were  without  consideration.  Defendant  in 
error  answered  denying  the  allegations  of 
the  bill,  to  which  a  replication  was  filfnl. 
and  the  cause  was  heard  upon  evidence 
given  in  open  court.  The  court  below  dis- 
missed the  bill  for  want  of  equity,  and  com- 
plainants have  sued  out  a  writ  of  error. 

The  evidence  shows  the  folllowing  state  of 
facts:  Defendant  in  error,  Buck,  was  en- 
gaged in  the  sale  of  building  material, 
such  as  lime,  cement,  tile,  sewer  pipe,  and 
also  sold  coal.  Kronmeyer  had  been  in  the 
employ  of  Buck  as  salesman  and  general 
foreman  in  connection  with  his  business  for 
about  ten  years.  His  duties  required  him 
to  be  in  and  about  the  office  and  yards  of 
the  place  of  business.  He  was  authorized 
to,  and  did,  receive  cash  for  merchandise 
sold,  usually  in  small  quantities,  and  car- 
ried a  leather  pouch  in  which  the  money  was 
placed  as  it  was  taken  in  by  him.  The 
books  were  kept  in  the  office,  and  when 
money  was  received  or  paid  out  by  Kron- 
meyer it  was  his  duty  to  make  an  entry 
on  the  cashbook  in  the  office,  showing  the 
transaction.  These  transactions  were  not 
always  entered  separately,  but  one  entry 
would  often  cover  several  small  transac- 
tions and  would  be  entered  as  cash  sales. 
Sacks  were  frequently  returned  and  cash 
paid  for  them  at  the  rate  of  10  cents  each, 
and  when  Kronmeyer  paid  out  cash  for 
sacks  or  for  other  purposes  it  was  his  duty 
to  make  an  enty  on  the  book  charging  cash 
with  the  amount  paid  out.  He  owned  a 
house  in  Lockport,  in  which  he  resided  with 
his  wife  and  two  children  until  January  5, 
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1911,  when  his  wife  died  after  a  protracted 
illness.  After  the  death  of  his  wife,  the 
two  children,  being  aged  twelve  and  ten 
years,  respectively,  were  sent  to  Chippewa 
Falls,  Wisconsin,  where  he  had  a  married 
ilaughter  residing.  Me  continued  to  reside 
in  Lockport,  occupying  one  of  the  rooms  of 
his  house  with  his  furniture.  After  the 
death  of  his  wife  his  health  commenced  de- 
c-lining. He  lost  between  80  and  00  pounds 
in  weight  during  the  two  months, following 
liis  wife's  death.  He  became  very  nervous 
and  was  unable  to  sleep.  He  was  under 
the  treatment  of  physicians,  but  was  con- 
stantly growing  worse.  On  March  18,  1011, 
lie  went  to  Chippewa  Falls  to  visit  his  chil- 
dren. The  evidence  is  uncontradicted  that 
lie  was  in  a  highly  nervous  condition,  un- 
able to  sleep,  and  had  an  excited,  unusual 
Htare  in  his  eyes.  On  March  22d  he  re- 
turned to  Joliet  and  resumed  his  duties 
at  Buck's  place  of  business.  There  had 
never  been  difficulty  of  any  character  be- 
tween Kronmeyer  and  Buck,  and  the  former 
had  no  intimation  that  he  did  not  enjoy 
the  complete  confidence  and  esteem  of  Buck. 
Coll  McNaughton  was  the  attorney  and 
confidential  adviser  of  Buck.  His  office 
was  about  six  blocks  from  Buck's  place 
of  business.  On  the  morning  of  March  23d 
Kronmeyer  received  a  telephone  call  from 
McNaughton,  requesting  him  to  come  to 
McKaughton's  office.  He  reported  to  his 
employer  that  he  was  wanted  at  McNaugh- 
ton's  office,  and  Buck  directed  him  to  take 
his  horse  and  go  and  see  McNaughton.  On 
his  arrival  at  the  office  the  door  was  closed, 
and  a  conversation  took  place,  followed  by 
the  execution  of  the  deed  which  is  sought 
to  l»e  set  aside  in  this  proceeding.  There  is 
li  disagreement  between  Kronmeyer  on  the 
one  hand,  and  McNaughton  and  Buck  on 
tile  other,  as  to  what  took  place  in  the  office. 
Kronmeyer  testifies  that  when  he  arrived 
at  the  office  McNaughton  spoke  to  him  in  a 
har»h  tone  of  voice  and  accused  him  of 
Ktealing  from  Buck,  and,  pointing  toward 
the  county  jail,  which  stood  near  by,  said 
thiit  lie  would  be  sent  to  jail  unless  he 
matter  was  adjusted.  He  also  testifies  that 
police  officer  Hennessey  was  outside  the 
door;  that  within  two  or  three  minutes 
after  Kronmeyer  arrived  at  the  office.  Buck 
entered  and  told  Kronmeyer  he  had  been 
robbing  him  for  years,  and  accused  him 
of  having  stolen  $10,000  from  him.  Kron- 
meyer testifies  that  he  denied  having  taken 
any  money  from  his  employer  whatever; 
that  he  was  excited  and  so  frightened  at 
the  harsh  methods  of  his  accusers  and  the 
character  of  the  accusation  tliat  he  did  not 
know  what  he  was  doing:  thajt  McNaughton 
and  Buck  demanded  that  he  fix  the  matter 
up,  and  he  told  them  he  had  no  money  with 
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which   to   fix   anything;    that  tlie  eonver- 
sation   then   turned   to  his   property,    and 
he  told  them  of  his  Lockport  residence  and 
said    it   was    worth    $5,000,    subject    to    a 
$1,500   mortgage;    that  McNaughton    went 
out  and  was  gone  about  thirty  minutes  to 
look  up  the  title  of  the  Lockport  property, 
and  when  he  returned  he  said  that  the  title 
was  all  right,  and  that  Kronmeyer  had  told 
the  truth  about  the  encumbrance,  but  said 
he    had    overestimated    its   value,    that    it 
was  not  worth  exceeding  $3,800.      A   deed 
was  then  prepared  under  the  direction  of 
McNaughton,   conveying   the    property,    to- 
gether with  a  vacant  lot  in  Lockport  esti- 
mated to  be  worth  from  $800  to  $1,200,  to 
Buck.     After  the  deed  had  been  signed  and 
acknowledged,  Kronmeyer  was  asked  what 
he  was  going  to  do  about  the  $1,500  mort- 
gage on  the  property.     He  again   said   be 
had  no  money,  and  he  was  asked  if  he  had 
any  friends   who  would  sign   a   note   with 
him,  to  which   he  replied  that  he  did  not 
know;  that  he  would  see  Mrs.  HiU,  a  rel- 
ative.    A  note  for  $1,500  was  then   filled 
out    by    McNaughton,    aad    he   and    Kron- 
meyer drove  away  in  a  buggy  to  see  Mrs. 
Hill,  but  Mrs.  Hill  declined  to  sign  the  note. 
They   then   drove   to  Mrs.   Staehle's    place, 
who   is   a  sister  of   Kronmeyer.      The   evi- 
dence   is    not    seriously    in    conflict    as    to 
what  took   place  at  Mrs.  Staehle*s.   Kron- 
meyer took  the  nofe  and  went  to  the  start 
where  Mrs.  Staehle  was  found,  and  walked 
up  to  her  and  said:  "Sign  this  note;  Buck 
accuses  me  of  stealing  from  him,  and  if  I 
don't  get  this  note  signed  I  will   hare  to 
go  to  jail.''    He  was  very  much  excited,  and 
Mrs    Staehle    thereupon    signed    the    note. 
McNaughton  remained  in  front  of  the  place, 
in  the  buggy.    After  the  note  was  brought 
back  with  Mrs.  Staehle's  name  to  it,  Mc- 
Naughton took  the  note  and   called   Mrs^ 
Staehle  and  asked  her  if  that  was  her  signa- 
ture, and  she  said  it  was.     The  two  men 
then   drove   to   the   Will   County   National 
Bank,   where   the   note   was   presented    for 
discount.     The  bank  objected   to   the   note 
because  it  was  not  written  on  one  of  its 
forms.     A  new  note   was   thereupon   filled 
out  at  the  bank  for  $1,500,  on  the  usual 
•bank    form,    and   McNaughton    and    Kron- 
meyer   again    returned    to    Mrs.    Staehle*s 
place   and   she   signed   this   note,    and   the 
former    one    was    destroyed.     McNaughton 
and  Kronmeyer  again  visited  the  Will  Coun- 
ty   National    Bank,    where    the    note    was 
cashed.     The   proceeds,  being  $1,477,   were 
taken  back  to  McNaughton's  office  and  there 
turned   over  to   Buck,   who  executed   some 
sort  of  a  writing  purporting  to  be  an  as- 
sumption   of    the    encumbrance    upon    the 
Lockport  property.    McNaughton  and  Buck 
Kive  a   somewhat   diflferent   version   of   the 
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•conversation  that  took  place  in  the  office. 
McNaughton  testifies  that  when  he  first  ac- 
cused  Kronmeyer  of  embezzling  his  employ- 
er's funds,  he  denied  it,  and  he  and  Buck 
both  testify  that  when  Buck  came  in  and 
4iccu8ed  him  of  robbing  Buck  of  $10,000, 
Kronmeyer  said,  "Why,  Werden,  it  isn't 
that  much."  Both  McNaughton  and  Buck 
testify  that  the  subject  of  fixing  up  the 
alleged  shortage  was  first  introduced  by 
Kronmeyer;  that  he  said,  "I  don't  want  any 
trouble  about  this  and  I  want  to  fix  it  up," 
and  dffered  to  convey  the  property  in  ques- 
tion, and  they  both  deny  that  there  were 
•any  threats  or  harsh  methods  resorted  to 
to  secure  the  execution  of  the  deed.  Mc- 
Naughton does  not  remember  the  presence 
•of  policeman  Hennessey,  and  says  that  if 
he  was  present  it  was  not  by  his  procure- 
ment. 

The  above  is  a  general  outline  of  the  facts 
relating  to  the  execution  of  the  deed  and 
note.  There  are  other  facts  and  circum- 
stances, both  antecedent  and  subsequent, 
-which  are  material.  The  most  important 
of  these  will  here  be  referred  to. 

There    were    other    employees    connected 
with    Buck's   place    of    business.     Five    or 
six  people  were  employed  there.    Mrs.  Buck, 
wife  of  defendant  in  error,  kept  the  books  in 
the  office.    One  or  two  were  drivers.     We 
infer  that  their  business  was  to  haul  mer- 
<shandise,  such  as  was  kept  for  sale,  to  and 
-from  Buck's  place  of  business.    Buck  spent 
•a  portion  of  his  time  at  this  place  of  busi- 
ness, but  he  had  other  interests  that  re- 
-quired  attention,  so  that  he  was  not  con- 
stantly at  this  place.    In  hiiB  absence  Kron- 
meyer  seems  to  have  been  his  managing 
representative.    E.  W.  Hall's  business  was 
-to  assist  in  loading  and  unloading  goods, 
and  do  any  general  work  around  the  yard 
-or  in  the  office  building.     Frequently  per- 
sons would  make  small  purchases  of  lime, 
-cement,  coal,  or  lumber  and  pay  the  cash 
for  the  purchase  at  the   time  the  goods 
were    bought.        These    sales    were    made 
both  by   Hall  and  Kronmeyer,  but  Kron- 
meyer had  charge  of  the  cash,  and  when 
Hall    made    a    sale    he   testifies    that    he 
-would  report  the  same  to  Kronmeyer  and 
turn  over  the  money  to  him.    On  March  8, 
1011,   Hall    reported   to   Buck   that   Kron- 
meyer was  receiving  money  which  he  was 
not  accounting  for.    He  told  Buck,  in  sub- 
stance,   that   Kronmeyer   was   not   dealing 
honestly  with  him  and  had   not  been   for 
several  years.     Buck  told  Hall  to  keep  a 
-watch  over  Kronmeyer  and  make  a  note  of 
•each   item   of   cash   that   was    received   by 
Kronmeyer,  and  not  reported  by  him.     At 
that  time  Hall  was  receiving  $12  a  week 
-salary.      After    Kronmeyer 's    discharge    he 


$15  a  week.  After  being  requested  to  watch 
Kronmeyer,  Hall  made  a  memorandum 
covering  various  transactions  from  March 
8th  to  March  17th,  inclusive.  This  memo- 
randum shows:  ''March  8,  coal,  cement, 
$1.25;  March  9,  coal,  $1."  This  is  followed 
by  other  like  entries:  March  8th,  four 
entries;  March  9th,  three  entries;  March 
10th,  three  entries;  March  13th,  one  entry; 
March  14th,  two  entries;  March  16th,  one 
entry;  March  17th,  four  entries.  The  larg- 
est single  item  on  the  memorandum  is 
March  10th,  coal  $2.  The  total  amount 
for  the  eight  days  covered  by  the  memoran- 
dum is  $17.  Of  this  amount  $7.90  is  for 
sacks  returned.  The  evidence  of  Hall  is 
not  all  conclusive  that  the  cash  items  men- 
tioned in  his  memorandum  were  misappro- 
priated by  Kronmeyer.  His  evidence  is 
especially  unsatisfactory  in  its  application 
to  the  items  for  sacks  returned.  The  in- 
ference from  his  statements  on  this  sub- 
ject is  that  Kronmeyer  would  charge  cash 
with  sacks  returned  when,  In  fact,  no  sacks 
were  returned,  and  that  these  items  would 
balance  that  amount  of  cash  retained  by 
Kronmeyer.  In  regard  to  whether  sacks 
were  returned  on  the  several  dates  on  which 
these  items  are  entered,  Hall  simply  testi- 
fies that  no  sacks  were  returned  on  those 
dates  ''to  his  knowledge."  He  says  that 
he  thinks  if  any  sacks  had  been  returned 
he  would  have  known  of  it;  that  he  did 
not  know  of  any  being  returned  on  those 
dates,  but  frankly  admits  that  sacks  might 
have  been  returned  without  his  knowledge; 
that  he  was  not  at  the  place  of  business 
all  the  time,  and  when  he  was  away  he  had 
asked  the  "boys"  to  notice  whether  any 
sacks  were  returned,  and  his  testimony  is 
based,  at  least  in  part,  upon  the  hearsay 
statements  of  other  employees.  His  evi- 
dence may  fairly  be  said  to  raise  a  sus- 
picion, but  it  falls  far  short  of  proving  the 
fact.  In  regard  to  the  other  items,  which 
consist  of  petty  sales  running  from  10  cents 
to  $2,  his  testimony  is  open  to  several 
sources  of  possible  mistake,  which  are  not 
inconsistent  with  an  honest  purpose  on  the. 
part  of  the  witness  to  tell  the  truth.  The 
pages  of  the  cashbook  covering  the  dates 
on  which  the  alleged  shortage  is  supposed 
to  have  occurred  were  submitted  in  evi- 
dence. In  some  instances  there  are  entries 
on  the  cashbook  of  items  of  cash  received 
which  are  entered  as  "coal  and  lime"  and 
other  articles,  without  giving  the  name  of 
the  person  to  whom  such  sale  was  made, 
and  corresponding  items  are  found  in  Hall's 
memorandum,  but  neither  in  the  memoran- 
dum nor  on  the  daybook  are  the  entries  full 
enough  to  enable  one  to  certainly  tell 
whether  they  are  intended  to  represent  the 


was  promoted  and  his  salary  increased  to   same   transaction.     A   careful   comparison 
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of  the  memorandum  with  the  items  on 
the  cashbook  for  the  several  days  covered 
by  the  memorandum  shows  that  there  are 
entries  on  the  cashbook  which  may  cover 
substantially  every  item  in  the  memoran- 
dum, but  the  entries,  both  in  the  memoran- 
dum and  the  cashbook,  are  so  meaner  and 
enigmatical  as  to  make  it  impossible  to 
arrive  at  reasonable  certainty  as  to  the 
identity  of  the  transactions  represented  in 
the  different  entries.  Again,  on  the  cash- 
book  it  appears  that  in  some  instances  a 
gross  sum  was  entered  as  cash  received, 
with  no  information  as  to  the  source  from 
which  it  came  or  the  items  represented  in 
the  total.  It  is  not  at  all  impossible  that 
the  items  for  small  cash  sales  which  Qall 
claims  were  not  reported  may  have  been 
aggregated  and  reported  in  a  total  sum, 
and  the  testimony  of  Kronmeyer  as  to  his 
method  of  reporting  sales  tends  strongly 
to  support  this  view. 

A  careful  examination  of  the  direct  evi- 
dence tending  to  show  that  Kronmeyer  was 
guilty  of  embezzling  his  employer's  money 
convinces  us  tliat  the  most  that  can  be  said 
of  it  is  that  it  raises  a  suspicion  that  a  tri- 
fling amount  of  money  received  was  not  ac- 
counted for;  but  this  evidence  does  not  con- 
vince us,  however,  that  this  trifling  dis- 
crepancy may  not  have  been  due  to  care- 
less methods  of  doing  business  rather  than 
to  an  intention  on  his  part  to  misappro- 
priate the  funds.  Passing  from  the  direct 
testimony  on  this  subject,  there  is  nothing 
in  the  surrounding  circumstances  that  sup- 
ports the  theory  that  Kronmeyer  was  guilty 
of  embezzling  a  considerable  sum  of  money. 
Kronmeyer  was  about  fifty  years  of  age. 
He  was  an  industrious  and  efficient  employee. 
He  had  held  a  position  with  defendant  in 
error  for  ten  years.  He  had  an  income 
of  $75  salary  and  $50  rentals.  It  is  not 
shown  that  he  was  a  speculator,  a  gambler, 
or  that  he  had  any  other  extravagant 
habits.  It  is  not  shown  that  he  had  made 
any  investments  that  were  beyond  his  ap- 
parent income.  In  a  word,  there  is  nothing 
whatever  in  the  life,  character,  or  conduct 
of  Kronmeyer  to  indicate  that  he  was  liv- 
ing beyond  his  legitimate  income.  If  he 
embezzled  a  large  sum  of  money  from  his 
employer,  the  question  as  to  what  he  did 
with  it  is  not  answered  by  any  proof  in 
this  record.  Buck,  in  his  testimony,  makes 
the  statement  that  his  business  did  not 
seem  to  be  as  profitable  as  he  tliou}?ht  it 
ought  to  be;  that  he  had  more  difficulty  in 
getting  money  enough  to  pay  his  bills  than 
he  should,  considering  the  amount  of  busi- 
ness he  was  doing  and  the  success  he  was 
having  in  making  collections.  This  general 
feeling  which  he  had  in  regard  to  the  profits 
of  his  business  was  not  based  on  any  posi- 
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tive  knowledge.  It  is  not  shown  that  an 
inventory  had  been  taken  at  anj  time  of  the 
stock  for  the  purpose  of  ascertaining  a 
basis  upon  which  to  determine  whether 
there  was  a  leak  anywhere  through  which 
hia  assets  were  disappearing.  His  busi- 
ness methods  were  extremely  loose,  and  the 
dangers  from  this  source  were  increased 
by  want  of  attention  and  personal  super- 
vision on  his  part.  Under  such  circum- 
stances, the  fact  that  the  cash  drawer  did 
not  always  respond  as  libera ilj  to  his  de- 
mands as  he  expected  can  hardly  be  ac- 
cepted as  evidence  that  someone  had  robbed 
him  of  $10,000. 

We  have  now  stated  all  of  the  facts  shown 
by  the  proofs  which  appear  to  have  anr 
pertinency  to  the  legal  aspects  of  this  eos- 
troversy.  All  of  the  facts  tending  to  show 
Kronmeyer's  embezzlement  that  were  known 
to  Buck  and  his  attorney  at  the  time  the 
conveyance  in  question  was  procured  hare 
been  stated,  and  the  record  fails  to  show 
that  any  additional  facts  have  come  to  light 
since  the  execution  of  the  deed.  It  will  thus 
be  seen  that,  at  the  time  Buck  procured  the 
deed  to  all  the  real  estate  that  Kronmeyer 
owned,  and  $1,477  in  cash,  there  was  not, 
nor  is  there  now,  clear  and  satisfactory 
evidence  that  Kronmeyer  actually  owed  him 
one  cent.  Having  obtained  this  property, 
defendant  in  error  insists  on  his  ri^ht  to 
retain  it  regardless  of  whether  Kronmeyer 
owed  him  anything  or  not.  He  frankly  ad- 
mits on  the  witness  stand  that  he  would 
insist  on  retaining  all  of  this  property  even 
if  he  knew  Kronmeyer  only  owed  him  $5 
at  the  time  the  deed  and  money  were  ob- 
tained.  Wliat  are  the  legal  rights  of  the 
parties  under  the  foregoing  facts? 

We  have  no  hesitation  whatever  in  hold- 
ing that  the  execution  of  the  note  by  Mrs. 
Staehle  was  procured  by  duress.     She  was 
an    innocent    third    party.      There   can   he 
no  pretense  that  she  was  indebted  to  Buck- 
in  any  amount.     The  first  intimation  that 
she  had  of  any  trouble  was  when  her  brother 
approached  her  in  a  highly  excited  manner 
and   told   her   Buck   claimed    he   had  been 
stealing  from  him  and  that,  unless  he  got 
this  note  executed,  he  would  have  to  go  to 
jail.      She    signed    the    note    to    keep   her 
brother  from  going  to  jail,  and  under  the 
belief  that  if  she  did  sign  it  he  would  be 
saved  from  imprisonment  and  prosecution. 
It  is  but  natural  that  she  would  cling  to 
her   brother   and   seek   to   aid   him   in  his 
trouble  under  the  pressure  of  his  importu- 
nities,  which   were   not   rendered   the  less 
forceful  and  overpowering  by  the  presence  of 
McNaughton.      Mrs.    Staehle    testifies  that 
the  only  reason  she  executed  the  note  wu 
to    save    her   brother    from   the   impending 
prosecution.    While  no  promise  of  immunity 
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wa8  expressly  made,  yet  it  is  perfectly  clear 
that  both  she  and  Kronmeyer  were  in- 
fluenced by  the  understanding,  v.  bicii  was 
clearly  to  be  implied,  that  if  the  matter 
was  adjusted  satisfactorily  Kronmeyer 
would  not  have  to  go  to  jail  or  be  prose- 
cuted. Miller  v.  Minor  Lumber  Co.  98 
Mich.  163,  39  Am.  St.  Rep.  624,  57  N.  W. 
10  J. 

The  execution  of  the  note  and  deed  by 
Kronmeyer  stands  upon  a  different  footing. 
Duress  is  not  available  as  a  defense  against 
a  note  or  other  instrument  executed  by  one 
who  is,  in  fact,  guilty  of  misappropriating 
the  money  of  another,  although  the  execu- 
tion of  the  instrument  is  obtained  by  threat- 
ened prosecution,  if  the  instrument  is  exe- 
cuted in  payment  of  a  debt  honestly  due. 
In  such  case  the  law  regards  the  existence 
of  a  debt,  and  not  the  threatened  prosecu- 
tion, as  the  consideration.  The  authorities 
support  the  proposition  that,  where  a  deed 
or  mortgage  is  executed  to  secure  an 
amount  of  money  actually  due  as  the  re- 
sult of  transactions  having  a  criminal  as- 
pect, equity  will  not  set  aside  such  con- 
veyances, even  though  their  execution  was 
procured  by  threats  of  criminal  prosecution. 
Briggs  V.  Withey,  24  Mich.  136;  Rood  v. 
Winslow,  Walk.  Ch.  (Mich.)  342;  Betts  v. 
Reading,  93  Mich.  79,  62  N.  W.  940;  Beath 
V.  Chapoton,  115  Mich.  506,  69  Am.  St.  Rep. 
689,  73  N.  W.  806.  In  Bodine  v.  Morgan, 
37  N.  J.  Eq.  426,  a  father  and  son  were 
charged  with  fraudulently  taking  and  ap- 
propriating business  orders.  The  father 
settled  and  gave  a  mortgage  of  $6,000.  The 
court  said:  "But,  further,  the  threat  to 
arrest  him  for  his  unlawful  appropriation  of 
their  goods  and  orders  to  his  use,  unless 
he  should  indemnify  them,  constituted,  if 
it  was  made,  no  duress,  and  if  the  mort- 
gage had  been  given  under  the  pressure  of 
such  a  threat,  it  would  not  have  affected  its 
validity."  But  in  all  these  cases  where  con- 
veyances have  been  upheld  which  were  exe- 
cuted by  a  defaulter  or  embezzler  in  settle- 
ment of  his  shortage,  there  was  no  ques- 
tion about  the  existence  of  the  debt  to  pay 
or  secure  which  the  conveyance  was  exe- 
cuted. The  case  at  bar  does  not  fall  with- 
in the  rule  of  the  foregoing  authorities, 
for  the  reason,  as  we  have  already  sought 
to  show,  the  evidence  of  the  existence  of 
the  debt  is  extremely  doubtful,  and  there  is 
no  evidence  that  tends  to  prove  the  exist- 
ence of  a  debt  of  more  than  $17.  The  evi- 
dence in  this  record  shows  that  McNaugh- 
ton  accused  Kronmeyer  of  embezzlement. 
Kronmeyer  denied  the  charge.  McNaughton 
told  him  that  he  did  not  expect  him  to  con- 
fess his  guilt,  but  that  he  had  the  proof  of 
his  guilt,  and  exhibited  to  him  certain  mem- ' 
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oranda,  giving  dates  and  amounts,  by  which 
he  said  he  was  able  to  prove  he  had  stolen. 
If  Kronmeyer  was,  in  fact,  innocent,  and, 
when  confronted  with  a  charge  of  this  kind 
by  a  lawyer  whom  he  had  always  regarded 
as  a  friend,  executed  the  instruments  in 
question  to  avoid  a  prosecution  for  a  crime 
which  he  had  not  committed,  then  there  was 
both  fraud  and  duress  and  a  total  failure 
of  consideration.  Upon  this  hypothesis  of 
fact  the  case  would  fall  under  the  rule  of 
Knotts  V.  Preble,  60  111.  226,  99  Am.  Dec. 
614.  In  that  case  Preble  had  an  insurance 
on  a  stock  of  goods  in  a  storeroom  in  Lex- 
ington which  was  totally  destroyed  by  fire. 
The  fire  was  communicated  from  the  Preble 
building  to  one  occupied  by  Knotts  &  Steers, 
which  was  consumed,  with  a  loss  of  several 
thousand  dollars  to  Knotts  &  Steers.  After 
the  fire  Knotts  persuaded  Preble  that  he 
was  under  obligations  to  bear  a  part  of 
their  loss,  stated  that  the  fire  originate) 
from  a  defective  flue  in  the  defendant's 
building,  and  said  that  "he  could  prove 
things  about  the  fire  that  Preble  little 
thought  of."  Under  the  belief  that  the 
plaintiffs  had  some  sort  of  claim  on  him, 
and  under  the  influence  of  representations 
made  by  Knotts,  Preble  executed  a  note  pay- 
able to  Knotts  k  Steers.  This  court,  in 
sustaining  a  judgment  for  the  defendant  on 
the  ground  that  there  was  no  consideration 
(60  lU.  on  page  227),  said:  "It  is  no 
doubt  true  that  a  promise  made  to  settle  a 
doubtful  right,  or  to  get  rid  of  a  probable 
liability,  is  binding  and  made  upon  a  good 
and  valuable  consideration,  and  it  is  no 
defense  for  the  promisor  to  say  he  was 
mistaken  in  regard  to  his  liability.  But 
this  is  not  such  a  case.  The  note  was  ob- 
tained solely  by  force  of  these  false  repre- 
sentations made  by  Knotts  that  he  could 
prove  Preble  was  the  cause  of  the  fire. 
Knotts  failed  to  prove  any  such  thing.  The 
facts  in  connection  with  the  case  were  fair- 
ly left  to  the  jury,  and  they  have  said  there 
was  no  ground  whatever  on  which  to  base 
the  plaintiffs'  claim.  This  destroys  the 
idea  of  good  faith  on  plaintiffs'  part  in 
making  the  claim." 

We  are  not  unmindful  of  the  rule  of  law 
announced  in  the  line  of  cases  of  which  Mc- 
Kinley  v.  Watkins,  13  111.  140,  Honeyman 
V.  Jarvis,  79  111.  318,  and  Pool  v.  Docker, 
92  111.  601,  are  illustrations,  to  the  effect 
that  a  compromise  of  a  doubtful  right  is 
a  sufficient  consideration  to  support  a 
promise,  even  though  it  may  afterwards 
turn  out  that  the  right  is  on  the  other 
side,  where  there  is  neither  actual  nor  con- 
structive fraud,  and  the  parties,  acting  in 
good  faith  for  the  purpose  of  settling  a 
matter  in  dispute,  come  to  a  final  agree- 
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ment.  The  case  at  bar  does  not  fall  within 
that  rule.  In  order  to  bring  the  case  with- 
in the  rule  of  these  and  other  like  cases, 
it  is  indispensable  that  the  controversy 
should  be  honestly  inaugurated,  and  that 
perfect  fairness  and  good  faith  should  char- 
acterize the  conduct  of  the  party  seeking 
to  uphold  the  compromise  agreement  It 
rcHjuiFi's  only  a  brief  reference  to  the  evi- 
dence in  this  case  to  show  that  it  cannot  be 
upheld  as  a  compromise  of  a  matter  honest- 
ly in  dispute  between  two  parties. 

But  it  is  said  by  the  defendant  in  error 
that  the  deed,  being  an  executed  convey- 
ance of  real  estate,  cannot  be  annulled  or 
set  aside  by  evidence  that  there  has  been 
a  failure  of  consideration,  and  Redmond  v. 
Cass,  226  111.  120,  80  N.  E.  708,  Poe  v. 
Ulrey,  233  111.  66,  84  N.  E.  46,  and  other 
cases  are  relied  on  in  support  of  this  propo- 
sition. We  recognise  the  full  force  of  the 
well-established  rule  that  a  failure  of  con- 
sideration for  an  executed  conveyance  of 
real  estate  gives  the  grantor  no  right  at 
law  to  avoid  his  conveyance.  Page,  Contr. 
%  1479,  and  cases  there  cited.  But  this 
is  an  equitable  proceeding,  in  which  specific 
justice  between  the  parties  before  the  court 
IS  of  greater  importance  than  the  mere 
mechanical  enforcement  of  a  general  rule 
of  law.  Courts  of  equity,  in  order  to  re- 
lieve against  a  great  hardship,  where  one 
has  been  induced  to  convey  real  estate  for 
little  or  no  consideration,  will  seize  upon 
circumstances  of  oppression,  fraud,  or 
duress  for  the  purpose  of  administering 
justice  in  the  case  in  hand.  Kusch  v. 
Kusch,  143  111.  353,  32  N.  E.  267;  Dor- 
•ey  V.  Wolcott,  173  111.  639,  60  N.  E.  1016, 
and  McClelland  v.  McClelland,  176  111.  83, 
€1  N.  E.  659,  are  illustrations  of  different 
aspects  of  the  rule  above  stated.  Assuming 
that  Kronmeyer  did  not  owe  Buck  any- 
thing, or  only  the  nominal  sum  that  the 
evidence  in  this  record  tends  to  prove,  it 
would  be  a  reproach  to  the  law  to  say 
that  Buck  could  take  title  to  $5,000  worth 
of  property  and  hold  it,  because  his  title 
was  evidenced  by  a  deed  under  seal,  which 
cannot  be  impeached  by  showing  a  failure 
of  consideration.  The  facts  already  advert- 
ed to  are  sufficient  to  give  a  court  of  equity 
jurisdiction  to  rescind  this  transisiction.  If 
Kronmeyer  embezzled  any  money  belong- 
ing to  Buck,  he  ought  to  repay  it,  but  in 
the  absence  of  convincing  evidence  that  he 
owes  any  sum  whatever,  and  with  only 
proof  enough  to  raise  a  bare  probability 
that  he  may  owe  a  trifling  amount,  a  court 
of  equity  will  not  permit  Buck  to  take  the 
law  in  his  own  hands  and  penalize  Kron- 
meyer by  taking  and  retaining  title  to  this 
property.  The  deed  should  be  set  aside. 
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If  Buck  has  received  any  rents  or  net  profits 
from  the  real  estate,  he  should  be  requireri 
to  account  for  the  same.  If  the  encumbranctr 
on  the  property  has  been  discharged  by 
Buck,  Kronmeyer  will  receive  the  property 
clear,  and  in  such  case  will  not  be  entiti.Hl 
to  a  decree  for  any  amount  that  Buck 
may  have  paid  on  said  encumbrance.  If 
the  encumbrance  is  still  unpaid.  Buck 
should  be  required  to  account  for  $1,477, 
and  interest  thereon  at  the  rate  of  5  per 
cent  from  the  day  he  received  it. 

The  decree  of  the  Circuit  Court  of  Will 
County  is  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  enter  a 
decree  for  plaintiffs  in  error  in  accordance 
with  the  views  herein  expressed. 

Petition  for  rehearing  denied  June  5, 
1913. 


NBW   HAMPSHIRB   SUPREME 
COURT. 

EDWABD  B.  KAMBOUR 

V. 

BOSTON  &  MAINE  RAILROAD. 

(—  N.  H.  --,  86  Atl.  624.) 

Carrier  —  negligence  —  passenger^s  as- 
sumption of  risk  —  effect. 

1.  The  mere  fact  that  a  thirteen-year-old 
boy  who  is  accustomed  to  riding  between 
his  home  and  school  on  a  railroad  train 
knows  that  there  is  possibility  of  injury 
in  jumping  from  the  train  while  it  is  mov- 
ing does  not  relieve  the  carrier  from  lia- 
bility for  his  injury  in  attempting  to  jump 
when  the  train  is  passing  the  school,  if, 
to  the  knowledge  of  the  carrier,  boys  had 
been  in  the  habit  of  doing  so  without  snj 
attempt  on  its  part  to  prevent  it. 

Same  —  duty  to  prevent  boys  Jumping 
from  train. 

2.  A  railroad  company  having  knowledge 

Note. —  The  question  of  a  carrier's  duty 
to  minor  passengers,  and  the  care  which 
such  passengers  must  exercise  in  their  own 
behali,  has  been  treated  from  several  stand- 
points in  earlier  volumes  of  this  series. 

As  to  the  carrier's  duty  generally  to  pjr- 
vent  passenger  from  leaving  train  while  in 
motion,  see  note  to  Hanson  v.  Chicago.  R. 
I.  &  P.  R.  Co.  31  L.R.A.(N.S.)  624;  while 
the  duty  of  the  carrier  in  this  respect  as 
affected  by  the  fact  that  the  passenger  is 
a  minor  is  treated  in  a  note  to  Kruger  v. 
Omaha  &  C.  B.  Street  R.  Co.  17  L.R.A. 
(N.S.)   101. 

The  question  of  the  negligence  of  the 
passenger  in  getting  on  or  off  a  moving 
train  is  treated  in  notes  to  Carr  v.  Eel 
River  &  E.  R.  Co.  21  L.R.A.  354,  and  Hoyl- 
man  v.  Kanawha  &  M.  R.  Co.  22  L.RA. 
(X.S.)  741;  while  the  subject  of  the  nogli- 
gcnce  of  a  passenger  in  getting  on  and  off 
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that  boyi  riding  to  school  on  its  trains  are 
in  the  habit  of  jumping  from  the  train 
while  it  is  passing  the  schoolhouse,  to  avoid 
walking  back  from  the  station,  is  bound  to 
take  a^ive  measures  to  prevent  their  doing 
so. 

Same  —  assumption  of  risk  —  omission 
of  duty. 

3.  A  boy  who  does  not  know  that  it  is 
the  duty  of  a  railroad  company  to  prevent 
him  from  jumping  from  its  train  does  not 
consent  to  its  failure  to  do  so,  so  as  to 
make  applicable  the  maxim,  Volenti  non  fit 
injuria^  to  an  injury  received  by  him  in  so 
doing. 

Same  —  leaying  moTing  train  —  negli- 
gence of  boy. 

4.  Whether  or  not  a  thirteen-year-old 
boy  was  negligent  in  attempting  to  leave 


a  train  while  it  was  in  motion  must  be  de- 
termined by  ascertaining  whether  or  not 
the  ordinary  boy  of  his  age  and  experience, 
and  with  his  knowledge  of  the  situation  an^ 
its  dangers,  would  have  done  what  he  did. 

Same  —  negligence  of  carrier  —  as- 
sumption of  risk  —  effect. 
6.  A  railroad  company,  whose  duty  is  to 
restrain  a  boy  from  leaving  a  moving  train, 
is  liable  for  injury  to  him  in  so  leaving,  if. 
because  of  his  youth  and  inexperience,  he 
was  not  negligent  in  so  doing,  notwithstand* 
ing  he  knew  that  there  was  a  possibility  of 
his  being  injured,  and  voluntarily  assumed 
the  risk  of  such  injury. 

Appeal  —  argument  of  counsel  —  de- 
duction of  inference  —  error. 

6.  It  is  not  reversible  error  for  counsel, 
in  arguing  to  the  jury,  to  state  as  a  fact 


a  moving  street  car  is  treated  in  notes  to 
Jagger  y.  People's  Street  R.  Co.  38  L.R.A. 
786,  and  Fosnes  v.  Duluth  Street  R.  Co. 
30  L.R.A.(N.S.)  270.  The  contributory 
negligence  of  a  child  in  jumping  on  or  off 
moving  railroad  train  is  treated  in  a  note 
to  Baker  v.  Seaboard  Air  Line  R.  Co.  29 
L.R.A.(N.S.)   846. 

As  to  the  liability  of  carrier  for  injury 
to  child  passenger  who  exposes  himself  to 
danger  in  consequence  of  conduct  uf  em- 
ployee, see  note  to  Good  fellow  v.  District 
United  R.  Co.  20  L.R.A.(N.S.)  1123. 

The  doctrine  enunciated  in  the  third  head- 
note  of  the  above  case,  that  a  minor  pas- 
senger who  does  not  know  that  it  is  the 
duty  of  a  railroad  company  to  prevent  him 
from  jumping  from  its  train  docs  not  con- 
sent to  its  failure  to  do  so,  so  as  to  make 
applicable  the  maxim.  Volenti  non  fit  in- 
juria,  to  an  injury  received  by  him  in  so 
doing,  finds  support  in  Tyrrell  v.  Cain,  — 
Iowa,  — ,  128  N.  W.  636,  which  was  an  ac- 
tion for  injuries  received  because  of  failure 
of  the  master  to  guard  machinery  as  re- 
quired by  statute,  and  it  was  held  that,  to 
sustain  tne  defendant's  claim  that  the  plain- 
tiff assumed  the  risk  involved  in  the  failure 
to  comply  with  the  act,  it  was  not  sufficient 
to  show  merely  that  the  plaintiff  knew  that 
there  was  danger  in  operating  the  machine, 
but  also  that  she  knew  and  appreciated  the 
danger  in  operating  it  without  the  safety 
appliance  which  it  was  the  defendant's  duty 
to  furnish.  It  is  submitted,  however,  that, 
regardless  of  the  ultimate  decision  in  either 
case,  the  proposition  enunciated  is  not  a 
correct  statement  of  the  law.  The  defense 
based  upon  the  maxim.  Volenti  non  fit  in- 
juria, and  the  defense  of  assumption  of 
risk,  whether  they  be  considered  as  dis- 
tinct defenses,  or  the  latter  a  mere  varia- 
tion of  the  first,  are,  according  to  the  great 
weight  of  authority,  based  upon  the  serv- 
ant's knowledge  of  the  defect  or  danger 
and  his  appreciation  of  the  risk  incurred. 
And  it  is  held  in  the  great  majority  of  the 
jurisdictions,  that  it  is  immaterial  whether 
such  dan9'er  was  or  was  not  due  to  the  mas- 
ter's negligence.  See  note  to  Scheurer  v. 
Banner  •Rubber  Co.  28  L.R.A.(N.S.)  1207, 
45  L.R.A.{N.S.) 


particularly  at  page  1220.  It  is  conse- 
quently difficult  to  see  how  the  plaintiff's 
status  is  in  any  way  modified  by  his  knowl- 
edge of  the  breach  of  duty  on  the  part  of 
the  defendant,  where  such  knowledge  does 
not  affect  his  knowledge  of  the  actual  dan- 
gers encountered  by  him. 

The  foregoing  case  is  extremely  interest- 
ing in  its  discussion  of  the  doctrine  of  as- 
sumption of  risk, — ^although  such  discus- 
sion is  purely  oMer, — in  that  it  indicates 
a  development  of  the  law  in  that  state.  As 
is  shown  in  the  note  to  Scheurer  v.  Banner 
Rubber  Co.  cited  supra,  it  is  the  doctrine 
of  all  of  the  American  states  except  Mis- 
souri and  North  Carolina  that  a  servant 
does  assume  the  risk  of  the  master's 
negligence  when  he  knows  of  the  danger 
and  appreciates  the  risk  thereof.  In  the 
two  jurisdictions  cited,  a  servant  is  held 
never  to  assume  the  risk  of  the  master's 
negligence.  Where  the  master  is  n^ligent 
the  only  defense  open  to  him  is  the  con- 
tributory negligence  on  the  part  of  the 
servant.  The  doctrine  suggested  in  the 
foregoing  case  does  not  go  quite  to  this 
extreme,  but  the  same  effect  will  be  prac- 
tically reached,  because  something  mors 
than  mere  knowledge  of  the  defect  and  ap- 
preciation of  the  risk  must  be  shown,  that 
IS,  there  must  be  on  the  servant's  part 
some  active  step  showing  him  to  be  willing 
to  accept  the  dangers  of  the  situation.  As 
was  said,  in  the  great  majority  of  the  juris- 
dictions, no  such  step  is  necessary,  and  the 
defense  of  assumption  of  risk  avails  the 
master  to  defeat  a  recovery,  upon  his  show- 
ing merely  that  the  servant  continued  in  the 
employment  with  mere  knowledge  of  the 
danger  and  appreciation  of  the  risks  there- 
from. The  doctrine  suggested  in  Kahbouk 
v.  Boston  &  M.  R.  Co.  has  prevailed  for  a 
number  of  years  in  England.  See  3  Labatt, 
Mast.  &  S.  2d  ed.  §  1294;  Smith  v.  Baker 
ri891]  A.  C.  325.  60  L.  J.  Q.  B.  N.  S.  683, 
65  L.  T.  N.  T.  467,  40  Week.  Rep.  492,  55 
J.  P.  660;  Williams  v.  Birmingham  Bat- 
tery &  MeUl  Co.  [1899]  2  K.  B.  338,  68 
L.  J.  Q.  B.  N.  S.  918.  47  Week.  Rep.  680^ 
81  L.  T.  N.  S.  62,  15  Times  L.  R.  468. 

W.  M.  O. 
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matter  which  may  fairly  be  inferred  from 
the  evidence,  if,  in  so  doing,  he  is  not  at- 
tempting to  testify,  but  is  merely  asking 
the  jury  to  find  that  he  was  stating  what 
the  evidence  tended  to  prove. 

(March  4,  1913.) 

TRANSFER  by  the  Superior  Court  for 
Grafton  County  for  the  opinion  of  the 
Supreme  Court  after  verdict  in  plaintiff's 
favor  of  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence. 
Exceptions  overruled. 

Plaintiff,  a  boy  thirteen  years  and  nine 
months  of  age,  was  compelled  to  ride  be- 
tween his  home  and  school  on  defendant's 
train,  and  with  other  boys  had  formed  the 
habit  of  jumping  from  the  train  as  it 
slackened  speed  near  the  schoolhouse.  In 
attempting  to  do  so  on  one  occasion  he  fell 
under  a  car  and  was  injured.  Further 
facts  appear  in  the  opinion. 

Messrs.  Alvln  F.  Wentworth,  Martin 
A  Howe,  and  Robert  Jackson,  for  plain- 
tiff: 

The  youth   was   an  element  to  be  con 
sidered,  together  with  his  inexperience,  in 
fixing  the  standard  of  care  which  the  de- 
fendant owed  him. 

Disalets  v.  International  Paper  Co.  74 
N.  H.  444,  69  Atl.  263;  Lane  v.  Manchester 
Mills,  75  N.  H.  105,  71  Ati.  629. 

In  the  case  of  a  child  who  is  being  carried 
as  a  passenger,  it  would  be  incumbent  upon 
the  carrier,  when  the  circumstances  re- 
quired it,  to  warn  him  against  conduct 
upon  his  conveyance  which  exposed  him 
to  danger,  and  if  he  knowingly  permitted 
him  to  occupy  positions  of  danger  upon  it, 
he  would  be  justly  chargeable  with  negli- 
gence. 

Wheeler  ▼.  Grand  Tkiink  R.  Co.  70  N.  H. 
620,  54  L.R.A.  955,  60  Atl.  103;  Hutchinson, 
Carr.  §  995;  7  Thomp.  Neg.  §  346:  Penso 
V.  McCormick,  126  Ind.  122,  9  L.R.A.  313, 
21  Am.  St  Rep.  211,  26  N.  E.  156;  Bransom 
▼.  Labrot,  81  Ky.  638,  60  Am.  Rep.  193; 
Hemmingway  v.  Chicago,  M.  k  St.  P.  R.  Co. 
72  Wis.  42,  7  Am.  St  Rep.  823,  37  N.  W. 
804,  7  Am.  Neg.  Cas.  240;  Brennan  v.  Fair 
Haven  &  W.  R.  Co.  46  Conn.  284,  29  Am. 
Rep.  679,  2  Am.  Neg.  Cas.  277;  White, 
Personal  Injuries  on  Railroads,  §  587 ;  Dug- 
gan  V.  Boston  &  M.  R.  Co.  74  N.  H.  250, 
66  Atl.  829;  Mitchell  v.  Boston  &  M.  R.  Co. 
68  N.  H.  96,  34  Atl.  674. 

The  test  of  the  plaintiff's  care  was  not 
his  knowledge  of  the  danger,  but  the  abil- 
ity of  the  average  boy  of  his  age,  knowledge, 
capacity,  and  experience  to  avoid  the  dan- 
ger. 

Thomp.  Neg.  §  308;  Russell  t.  Oregon 
45  L.R.A.(N.S.) 


I  R.  k  Nav.  Co.  54  Or.  128.   102  Pac  619 ; 
Warren  r.  Manchester  Street  R.  Co.  70  N. 
H.  352,  47  Ati.  735;  Bisaillon  ▼.  Blood,  64 
N.  H.  565.  15  Atl.  147;   Dorr   t.   Atlantie 
Shore  Line  R.  Co.  76  N.  H.  160,   80  Atl. 
336;   Duggan  v.  Boston  &  M.  R.  Co.  74  X. 
H.  250,  66  Ati.  829;   Goodale   ▼.   York,  74 
N.  H.  454,  69  Atl.  525;  Lane  v.  Manchester 
Mills,  75  N.  H.  102,  71  Atl.  629;  Disalets  v. 
International  Paper  Co.  74  N.   H.   440,  69 
Atl.  263;   Plumley  v.  Birge,  124   Mass.  57, 
26  Am.  Rep.  645;  Ed.^inp^n  v.  Burlinirton. 
C.  R.  &  N.  R.  Co.  116  Iowa,  410.  67  L.ILA. 
661,  90  N.  W.  05;   Mundhenke   ▼.   Oregon 
City  Mfg.  Co.  47  Or.  127,  1   L.RJk.(N-S.) 
278,  81    Pac.   977;    Burger  ▼.   Missouri   P. 
R.  Co.  112  Mo.  238,  34  Am.  St.    Rep.  379, 
20  S.  W.  439;  Moynihan  v.  Whidden.   143 
Mass.  287.  9  N.  £.  645;  Glover  ▼.  Dwight 
Mfg.  Co.  148  Mass.  22.  12  Am.  Stw  Rep.  512. 
18  N.  E.  597;   Hathaway  v.  Tinkham,  148 
Mass.  85,  19  N.  E.  18:  Marsland  v.  Murray 
148  Mass.  91.  12  Am.  St.  Rep.  520,   18  X 
E.  680:  McDermott  v.  Boston  Elev.  R.  Co. 
184   Mass.   126,  100  Am.  St   Rep.  548.  6J« 
N.  E.  34.  14  Am.  Neg.  Rep.  571;   Anderson 
V.  Union  Terminal  R.  Co.  81  Mo.  App.  116. 
Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A.  106, 
95  Fed.  370;  Rolin  v.  Reynolds  Tobacco  Co. 
141    N.  C.  300,  f  L.R.A.(N.S.)    33.5.   55  S. 
E.  891,  8  Ann.  Qlts.  638;  Mann  v.  Missouri. 
K.  &  T.  R.  Co.  123  Mo.  App.  486.   100  S. 
W.  566;  Chicago,  B.  &  Q.  R.  Co.  ▼.  Russell. 
72  Neb.  114,  100  N.  W.  156,  16  Am.  Keg. 
Rep.  483 ;  Baltimore  &  P.  R.  Co.  ▼.  Webster. 

6  App.  D.  C.  199;  Western  &  A.  R.  Co.  v. 
Young,  81  Ga.  397,  12  Am.  St.   Rep.   320. 

7  S.  E.  912;  Barstow  v.  Capital  Traction 
Co.  29  App.  D.  C.  362;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Kennedy,  2  Kan.  App.  693. 
43  Pac.  802;  Wright  v.  Detroit,  G.  H.  & 
M.  R.  Co.  77  Mich.  123,  43  N.  W.  765: 
Texas  &  P.  R.  Co.  v.  Fletcher,  6  Tex.  Civ. 
App.  736,  26  S.  W.  446;  Hemmingway  t. 
Chicago,  M.  &  St  P.  R.  Co.  72  Wis.  42. 
7  Am.  St.  Rep.  823,  37  N.  W.  804.  7  Am. 
Neg.  Cas.  240;  Van  Salvellergh  t.  Green 
Bay  Traction  Co.  132  Wis.  166,  111  N.  W. 
1120;  Holmes  v.  Missouri  P.  R.  Co.  190 
Mo.  98,  88  S.  W.  623;  Wolff  v.  Lamann,  109 
Ky.  343,  56  S.  W.  408;  Rohloff  v.  Fair 
Haven  &  W.  R.  Co.  76  Conn.  689,  58  Atl. 
8,  16  Am.  Neg.  Rep.  299 ;  Garland  t.  Hcwes, 
101  Me.  549,  64  Atl.  914;  Dubiver  v.  Citv 
k  Suburban  R.  Co.  44  Or.  227,  74  Pac  915', 
75  Pac.  693;  1  Ann.  Cas.  889;  Bemier  v. 
Genereux,  Rap.  Jud.  Quebec,  12  B.  R.  27; 
Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685,  66  L.  J.  Q.  B.  N.  S.  340,  67  L.  T, 
N.  S.  537,  35  Week.  Rep.  555,  51  J.  P.  616; 
Fitzgerald  v.  Connecticut  River  Paper  Co. 
155  Mass.  165,  31  Am.  St  Rep.  537,  29  N. 
E.  464,  15  Am.  Neg.  Cas.  686. 

The  hypothesis   is  that  a  mingr   is    in- 
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ferior  to  ad  adult  as  respects  both  the  abil- 
ity to  obtain  material  information  and  the 
ability  to  draw  deductions  from  such  in- 
formation as  may  be  obtained. 

Labatt,  Mast  &  &.  §  398;  Thomp.  Neg. 
§  309;  Russell  ▼.  Oregon  R.  &  Kav.  Co. 
M  Or.  128,  102  Pac.  619. 

Assumption  of  risk  can  have  no  place 
in  an  action  for  negligence,  where  there  is 
•evidence  that  the  defendant  was  negligent. 

Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A. 
497,  109  Fed.  436;  Johnson  v.  St.  Paul  & 
W.  Coal  Co.  126  Wis.  492,  105  N.  W.  1048; 
Anderson  ▼.  Chicago  Brass  Co.  127  Wis. 
273,  106  N.  W.  1077;  Obermeyer  ▼.  Loge- 
man  Chair  Mfg.  Co.  120  Mo.  App.  59,  96 
S.  W.  673. 

Messrs.  Branch  A  Branch  and  Bnr* 
leigh  A  AdamSt  for  defendant: 

The  plaintiff  assumed  the  risk.  Volenti 
non  fit  injuria. 

1  Labatt,  Mast  &  S.  §  368;  O'Maky  v. 
South  Boston  Gaslight  Co.  158  Mass.  135, 
47  L.R.A,  161,  32  N.  E.  1119;  Frost  v. 
Eastern  R.  Co.  64  N.  H.  220,  10  Am.  St. 
Rep.  396,  9  Atl.  790;  Spead  v.  Tomlinson, 
73  N.  H.  46,  68  L.R.A.  432,  59  AU.  376; 
Hickey  t.  Boston  &  L.  R.  Co.  14  Allen, 
429,  9  Am.  Keg.  Cas.  454;  Com.  v.  Boston 
<&  M.  R.  Co.  129  Mass.  600,  37  Am.  Rep. 
382,  3  Am.  Neg.  Gas.  795;  Gavett  v.  Man- 
chester &  L.  R.  Co.  16  Gray,  501,  77  Am. 
Dec.  422,  3  Am.  Neg.  Cas.  742;  Lake  Shore 
<&  M.  S.  R.  Co.  v.  Bangs,  47  Mich.  470, 
11  N.  W.  276,  4  Am.  Neg.  Cas.  129;  Werh- 
owlsky  ▼.  Ft  Wayne  k  E.  R.  Co.  86  Mich. 
236,  24  Am.  St  Rep.  120,  48  N.  W.  1097, 

4  Am.  Neg.  Cas.  112;  Jagger  y.  People's 
Street  R.  Co.  180  Fa.  436,  38  L.R.A.  786, 
30  AtL  867;  Jones  ▼.  Canal  &  C.  R.  Co. 
109  La.  215,  33  So.  200;  Chicago,  St  P.  M. 
A  0.  R.  Co.  Y.  Meyers,  25  C.  C.  A.  486, 
49  U.  S.  App.  279,  80  Fed.  361;  Schiffler 
y.  Chicago  &  N.  W.  R.  Co.  96  Wis.  141, 
«5  Am.  St  Rep.  36,  71  N.  W.  97,  3  Am. 
Neg.  Rep.  121;  LouisYille  &  N.  R.  Co.  ▼. 
Bisch,  120  Ind.  549,  22  N.  E.  662,  3  Am. 
Neg.  Cas.  257;  Aufdenberg  y.  St  Louis,  I. 
M.  &  S.  R.  Co.  132  Mo.  565,  34  S.  W.  485; 
Morris  y.  Brown,  111  N.  Y.  318,  7  Am. 
St  Rep.  751,  18  N.  E.  722;  Elder  D^^mpoter 
Shipping  Co.  Y.  Pouppirt,  60  C.  C.  A.  500, 
125  Fed.  732;  Illinois  C.  R.  Co.  y.  Minor, 
69  Miss.  7^0,  16  L.R.A.  627,  11  So.  101; 
Tuley  Y.  Chicago,  B.  k  Q.  R.  Co.  41  Mo. 
App.  432;  Picard  y.  Ridge  Aye.  Pass.  R. 
Co.  147  Pa.  195,  23  Atl.  566,  6  Am.  Neg. 
Cas.  351;  Gallagher  y.  West  End  Street 
R.  Co.  156  Mass.  157,  30  N.  E.  480;  Gin- 
non  y.  New  York  k  H.  R.  Co.  3  Robt  25, 

5  Am.  Neg.  Cas.  708;  Lambeth  y.  North 
Carolina  R.  Oo.  66  N.  C.  494,  8  Am. 
Rep.  508,  6  Am.  Neg.  Cas.  93;  Baltimore 
Traction  Co.  y.  State,  78  Md.  409,  28  Atl. 
45  L.R.A.(N.S.) 


397,  3  Am.  Neg.  Cas.  724;  San  Antonio 
k  A.  P.  R.  Co.  y.  Robinson,  79  Tex.  608, 
15  S.  W.  584;  Dunne  v.  New  York,  N.  H.  k 
H.  R.  Co.  99  App.  Diy.  571,  91  N.  Y.  Supp. 
145;  Coleman  y.  Second  Aye.  R.  Co.  114 
N.  Y.  609,  21  N.  E.  1064;  White  v.  West 
End  Street  R.  Co.  165  Mass.  522,  43  N.  E. 
298. 

One  who  knows  of  a  danger  from  the  neg- 
ligence of  another,  and  understands  and 
appreciates  the  risk  therefrom,  and  Yclun- 
tarily  exposes  himself  to  it,  is  precluded 
from  recoYering  for  an  injury  which  re- 
sults from  the  exposure. 

Fitzgerald  y.  Connecticut  River  Paper 
Co.  155  Mass.  155,  31  Am.  St  Rep.  537, 
29  N.  E.  464,  15  Am.  Neg.  Cas.  686;  1 
Labatt,  Mast,  k  S.  %  372;  Thomas  v.  Quar- 
termaine,  L.  R.  18  Q.  B.  Diy.  685,  56  L. 
J.  Q.  B.  N.  S.  340,  57  L.  T.  N.  S.  537,  35 
Week.  Rep.  555,  51  J.  P.  516. 

The  test  to  determine  the  question  wheth- 
er the  plaintiff  comprehended  the  risk  from 
which  his  injury  resulted  is  not  to  inquire 
whether  he  anticipated  being  injured  in 
the  precise  way  the  accident  happened, 
but  whether  he  knew  he  was  liable  to  re- 
ceiye  substantial  injury  by  acting  as  he  did. 

Roy  y.  Hodge,  74  N.  H.  190,  66  Atl. 
123;  1  Labatt,  Mast  &  S.  §  279a. 

Plaintiff's  age  does  not  excuse  his  con- 
duct 

1  Labatt,  Mast.  &  S.  §  291 ;  Hettchen  y. 
Chipman,  87  Md.  729,  41  Atl.  65;  McCann 
y.  Mathison,  12  Misc.  214,  33  N.  Y.  Supp. 
263;  Silvia  Y.  Sagamore  Mfg.  Co.  177  Mass. 
476,  59  N.  E.  73,  9  Am.  Neg.  Rep.  300; 
White  y.  Whitteman  Lithographic  Co.  58 
Hun,  381,  12  N.  Y.  Supp.  188,  131  N.  Y. 
631,  30  N.  E.  236;  Buckley  y.  Gutta  Percha 
k  Rubber  Mfg.  Co.  113  N.  Y.  540,  21  N. 
E.  717,  16  Am.  N^.  Cas.  842;  Hickey  y. 
Taaffe.  106  N.  Y.  26,  12  N.  E.  286;  CKeefe 
y.  Thorn,  2  Monaghan  (Pa.)  73,  16  Atl. 
737;  Malsky  y.  Schumacher  J  Cttlinger,  7 
Misc.  8,  27  N.  Y.  Supp.  331;  Melchert  y. 
Robert  Smith  India  Pale  Ale  Brewing  Co. 
140  Pa.  448,  21  Atl.  755 ;  Cronin  y.  Colum- 
bian Mfg.  Co.  75  N.  H.  319,  29  L.RA.(N.S.) 
Ill,  74  Atl.  180. 

The  plaintiff  was  guilty  of  contributory 
negligence. 

Carr  y.  Eel  Riyer  k  E.  R.  Co.  98  Cal. 
366,  21  L.R.A.  354,  33  Pac.  213,  2  Am.  Neg. 
Cas.  207;  Walker  y.  Vicksburg,  S.  k  P. 
R.  Co.  41  La.  Ann.  795,  7  L.R.A.  111,  17 
Am.  St  Rep.  417,  6  So.  916,  3  Am.  Neg. 
Cas.  552;  Merritt  y.  New  York,  N.  H.  k 
H.  R.  Co.  162  Mass.  326,  38  N.  E.  447,  3 
Am.  Neg.  Cas.  890;  LaPointe  y.  Boston  k 
M.  R.  Co.  179  Mass.  535,  61  N.  E.  142, 
10  Am.  Neg.  Rep.  600;  Brown  y.  New  York, 
N.  H.  k  H.  R.  Co.  181  Mass.  365,  63*  N.  E. 
941;  Eyansyille  k  T.  H.  R.  Co.  y.  Athon, 
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6  Ind.  App.  295,  51  Am.  St.  Rep.  303,  33 
N.  E.  469,  3  Am.  Neg.  Cos.  15;  Distler 
V.  Long  Island  R.  Co.  151  N.  Y.  424,  35 
L.R.A.  762,  45  N.  E.  937,  1  Am.  Neg.  Rep. 
135;  Strauss  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  75  Mo.  185;  Taber  v.  Delaware,  L. 
&  W.  R.  Co.  71  N.  Y.  489,  5  Am.  Neg.  Cas. 
222;  Louisville  &  N.  R.  Co.  v.  Crunk,  119 
Ind.  542,  12  Am.  St.  Rep.  443,  21  N.  E. 
31,  3  Am.  Neg.  Cas.  229;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Bangs,  47  Mich.  470,  11 
N.  W.  276.  4  Am.  Neg.  Cas.  129;  Howell 
V.  Illinois  C.  R.  Co.  75  Miss.  242,  36  L.R.A. 
545,  21  So.  746,  2  Am.  Neg.  Rep.  580. 

Boys  about  fourteen  years  old  have  been 
held  guilty  of  contributory  negligence  in 
jumping  from  moving  cars. 

Oxsher  v.  Houston,  E.  &  W.  T.  R.  Co. 
29  Tex.  Civ.  App.  420,  67  S.  W.  650; 
Little  Rock  Traction  &  Electric  Co.  v.  Nel- 
son, 66  Ark.  494,  52  8.  W.  7;  Jones  v. 
Georgia,  C.  &  N.  R.  Co.  103  Ga.  570,  29 
S.  E.  927 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Moneyhun,  146  Ind.  147,  34  L.R.A  141, 

44  N.  E.  1106,  9  Am.  Neg.  Cas.  308;  Udell 
V.  Citizens'  Street  R.  Co.  152  Ind.  507,  71 
Am.  St  Rep.  336,  52  N.  £.  799,  5  Am. 
Neg.  Rep.  562;  Knauss  v.  Lake  Erie  & 
W.  R.  Co.  29  Ind.  App.  216,  64  N.  E.  95; 
Kirchner  v.  Oil  City  Street  R.  Co.  210  Pa. 
45,  59  Atl.  270;  El  Paso  Electric  R.  Co. 
V.  Kitt,  —  Tex.  Civ.  App.  — ,  90  S.  W. 
678,  —  Tex.  Civ.  App.—,  91  S.  W.  598; 
Scully  V.  New  York,  L.  E.  &  W.  R.  Co.  80 
Hun,  197,  30  N.  Y.  Supp.  61,  5  Am.  Neg. 
Cas.  592,  affirmed  in  151  N.  Y.  672,  46 
N.  E.  1151;  Merryman  v.  Chicago,  R.  I.  & 
P.  R.  Co.  86  Iowa,  634,  51  N.  W.  545; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt, 
12  C.  C.  A.  626,  24  U.  S.  App.  504,  64  Fed. 
831 ;  Central  R.  Co.  v.  Phillips,  91  Ga.  526, 
17  So.  952,  2  Am.  Neg.  Cas.  463. 

Toung,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  insist  that  the  court 
erred  in  denying  their  motion  for  a  directed 
verdict  because,  as  they  say,  it  conclusively 
appears:  (1)  That  the  plaintiff  assumed 
the  risk  of  his  injury;  (2)  that  they  were 
free  from  fault ;  and  ( 3 )  that  he  was  guilty 
of  contributory  negligence. 

1.  Although  the  plaintiff  did  not  think 
it  was  dangerous  to  jump  from  the  train 
when  and  as  he  did,  he  knew  that  if  he 
jumped  he  might  be  injured;  that  is,  al- 
though he  did  not  know  how  dangerous 
jumping  from  a  moving  train  really  was, 
he  knew  it  was  accompanied  with  more  or 
less  danger.  From  this,  the  defendants  say, 
it  follows  that  he  cannot  recover,  even 
though  he  was  free  from  fault  and  the 
accident  would  not  have  happened  but  for 
their   failure  to  perform   a  duty  the  law 
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imposed  on  them  for  his  benefit.  They 
base  their  contention  on  the  proposition 
that  there  is  a  principle  of  the  common 
law  which  prevents  one  who  is  injured 
while  voluntarily  encountering  a  known 
danger,  from  recovering  any  loss  or  damage 
he  may  sustain  from  those  whose  miscon- 
duct caused  his  injury,  r^ardless  of  the 
fact  that  the  ordinary  man  would  have 
done  what  he  did;  in  other  words,  they  say 
that  the  rule  which  permits  a  person  to 
recover  whatever  loss  or  damage  he  may 
sustain  from  those  whose  misconduct  caused 
his  injury  (Nashua  Iron  &  Steel  Co.  v. 
Worcester  &  N.  R.  Co.  62  N.  H.  159,  161) 
is  a  rule  of  limited  application.  The  ques- 
tion, however,  is  not  as  to  the  force  and 
effect  of  that  rule,  but  as  to  whether  the 
principle  for  which  the  defendants  contend 
prevents  passengers  who  are  free  from  fault 
from  recovering  for  a  loss  caused  by  a  car- 
rier's failure  to  perform  a  duty  the  law  im- 
posed on  him  for  their  benefit^  simply  be- 
cause they  knew  of  his  failure  and  voluntar- 
ily encountered  the  risk  incident  thereto. 
The  question,  therefore,  <hi  this  branch  of  the 
case,  is  whether  the  fact  that  a  passenger 
is  injured  while  voluntarily  encountering 
a  known  danger  is  conclusive  of  his  right 
to  recover,  when  it  is  not  conclusive  of 
either  his  fault  or  the  carrier's  freedom 
from  fault.  It  will  be  of  assistance  in  con- 
sidering this  question  to  remember  just 
what  the  defendants'  contention  is,  and  that 
the  reason  they  say  passengers  cannot  re- 
cover, when  it  appears  they  know  of  the 
danger  and  fully  appreciate  the  risk,  is  be- 
cause these  facts  operate  to  relieve  the  car- 
rier from  a  qonsequence  that  would  other- 
wise result  from  his  misconduct,  and  not 
because  these  facts  are  conclusive  of  either 
their  fault  or  his  freedom  from  fault. 

If  the  defendants'  contention  is  sound, 
the  mere  fact  that  a  person  voluntarily  en- 
counters a  known  danger  makes  him  an 
outlaw,  in  so  far,  at  least,  as  those  respon- 
sible for  the  danger  are  concerned.  They 
concede  this  when  they  say  these  facts 
operate  "to  relieve  a  defendant  from  con- 
sequences which  would  otherwise  result 
from  his  negligence."  Since  this  is  the  ef- 
fect of  the  defendants'  principle,  it  is  im- 
probable that  it  is  a  rule  of  the  common 
law.  In  fact,  the  mere  statement  of  their 
position  ought  to  be  enough  to  demonstrate 
its  absurdity.  The  defendants,  howerer, 
ilisist  not  only  that  there  is  such  a  princi- 
ple, but  that  it  is  a  rule  of  universal  appli- 
cation. To  sustain  their  contention,  they 
rely  on  an  article  in  20  Panrard  L.  Rev. 
14,  entitled  "Voluntary  Assumption-  of 
Risk,"  cases  holding  that  servants  assume 
the  risk  of  all  injuries  caused  by  the  known 
dangers  of  the  service,  the  maxim,  Vole9Ui 
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non  fit  infuria,  and  cases  in  which  the  facts 
that  the  plaintiffs  were  injured  while  vol* 
untarily  encountering  a  known  danger  and 
were  not  permitted  to  recover  are  the  onlv 
ones  they  have  in  common.  The  defendants' 
first  contention  is  based  on  the  proposition 
that,  if  one  notifies  those  who  come  on 
his  premises  by  his  invitation  of  all  the 
dangers  incident  to  the  visit  of  which  he 
does  and  they  do  not  know,  they  cannot  re- 
cover. According  to  the  defendants,  the 
principle  which  produces  this  result  is  the 
same  as  the  one  which  permits  a  person  to 
relieve  himself  by  contract  from  the  conse- 
quences of  his  misconduct,  and  is  tersely 
expressed  in  the  maxim,  Volenti  non  fit  in- 
juria. It  has  been  held  in  this  state  that 
a  person  cannot  relieve  himself  from  lia- 
bility for  the  consequences  of  his  future 
misconduct  by  a  contract  freely  and  fatrlv 
made.  Piper  v.  Boston  &  M.  R.  Co.  75  N 
H.  228,  72  Atl.  1024;  Baker  v.  Boston  &  M 
R.  Co.  74  N.  H.  100,  124  Am.  St.  Rep.  937, 
65  Atl.  386,  12  Ann.  Cas.  1072;  Peerles.1 
Mfg.  Co.  V.  New  York,  N.  H.  &  H.  R.  Co.  73 
N.  H.  328,  61  Atl.  511.  This  tends  to  prove 
that  the  defendants'  principle  is  no  part  of 
the  common  law  of  this  state.  But,  passing 
that  for  the  present,  the  defendants*  conten- 
tion, briefly  stated,  is  that  a  passenger  (or, 
for  that  matter,  anyone  who  is  injured  by 
the  misconduct  of  others)  is  remediless  if 
he  knew  of  the  danger  and  voluntarily  en- 
countered it  Is  there  such  a  rule  of  the 
common  law? 

It  has  been  held  in  this  state  that  serv- 
ants who  are  free  from  fault  cannot  recover 
for  injuries  caused  by  their  master's  failure 
to  maintain  the  things  he  provides  for  their 
use  in  the  condition  the  statutes  make  it 
his  duty  to  maintain  them  (Allen  v.  Boston 
&  M.  R.  Co.  69  N.  H.  271,  39  Atl.  978),  or  in 
that  the  ordinary  man  would  maintain  thetii 
(Hicks  V.  Claremont  Paper  Co.  74  N.  H. 
164,  65  Atl.  1075),  if  the  servants  knew  of 
his  failure,  fully  appreciated  the  risk  inci- 
dent thereto,  and  voluntarily  encountered  it 
( Leazotte  v.  Boston  &  M.  R.  Co.  70  N.  H.  5, 
45  Atl.  1084).  These  cases  are  relevant  to 
the  defendants'  contention,  but  their  weight 
depends  upon  why  a  recovery  was  denied; 
that  is,  whether  it  was  denied  because  as- 
sumption of  risk  is  purely  a  matter  of  con- 
tract (Olney  v.  Boston  &  M.  R.  Co.  71  N.  H. 
427,  431,  52  Atl.  1097),  or  because  the  only 
duty  the  law  imposes  upon  a  master  for  the 
benefit  of  his  servants,  in  so  far  as  his  in- 
strumentalities are  concerned,  is  to  notify 
them  of  the  dangers  of  the  service  of  which 
he  does  and  they  do  not  know  (Bennett  v. 
Concord  Woodworking  Co.  74  N.  H.  400.  6S 
Atl.  460),  or  whether,  as  the  defendants 
contend,  it  is  because  these  facts  operate  to 
relieve  the  master  from  a  consequence  that 
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would  otherwise  result  from  his  misconduct 
If  assumption  of  risk  is  purely  a  matter  of 
contract,  or  by  it  is  intended  that  a  mastei* 
owes  his  servants  no  duty  in  so  far  as  the 
known  dangers  of  the  service  are  concernedy 
the  doctrine  has  little  or  no  tendency  to- 
sustain  the  defendants'  contention. 

It  will  be  useful,  however,  before  con- 
sidering these  questions,  to  review  briefly 
the  history  of  the  development  of  the  reme- 
dies the  law  gives  to  one  who  has  been  in- 
jured by  the  acts  of  others,  especially  the- 
history  of  the  action  of  case.  The  original 
remedy  for  such  injuries  was  an  action  of 
trespass.  This  gave  the  injured  person  a 
recovery  both  when  his  injury  was  in- 
tentionally, and  when  it  was  negligently,  in- 
flicted. Wigmore,  Tort.  Respons.;  3  Select 
Essays,  474,  504.  At  that  time  the  law 
looked  at  the  consequences  of  an  act  rather 
than  to  its  character,  or  the  intent  witb 
which  ft  was  done.  Jenks,  Theory  of  Torts, 
19  Law  Quarterly  Rev.  19,  25.  This  remedy 
was  not  available  unless  the  plaintiff's  in- 
jury was  the  direct  result  of  force  applied 
to  his  person  or  property  without  his  per-^ 
mission.  There  could  be  no  recovery  if  the 
injury  resulted  indirectly  from  the  act,  or  if 
the  plaintiff  consented  to  the  doing  of  the- 
act  which  caused  the  injury.  This  was  the 
law  previous  to  1285,  when  a  statute  was 
enacted  permitting  the  chancellor,  when 
none  of  the  old  writs  was  applicable,  to- 
frame  new  ones  in  conHmili  oaau,  Thayer, 
Ev.  66.  After  the  passage  of  this  statute, 
the  court  permitted  those  who  were  injured 
because  of  (but  not  directly  by)  the  acts  of 
others  to  recover  in  case  whenever  they 
could  have  recovered  in  trespass,  if  their 
damage  bad  resulted  directly  from  the  act 
complained  of.  The  court  held  such  an  in- 
jury to  be  similar  to  a  trespass.  For  ex- 
ample, before  the  passage  of  the  statute,  if 
builders  threw  a  log  from  a  window  and  it 
struck  a  person  in  the  street,  he  could  re- 
cover; if,  however,  he  fell  over  the  log,  he 
was  remediless ;  but,  after  its  enactment,  he- 
could  recover  in  either  case.  Reynolds  v. 
Clarke,  1  Strange,  634,  636.  Although  the 
statute,  as  thus  construed,  increased  the 
number  of  actionable  wrongs,  one  who  was- 
injured  by  the  acts  of  those  exercising  any 
of  the  common  trades  or  professions  could 
not  recover,  no  matter  how  negligent  they 
might  be.  But  before  the  sixteenth  century 
the  court  had  so  modified  its  constructioifr 
of  the  statute  that  one  who  was  injured 
could  recover.  One  of  the  first  recorded 
instances  in  which  the  broader  rule  of  lia- 
bility was  applied  was  a  suit  for  drowning 
a  horse  through  the  misconduct  of  a  ferry- 
man in  overloading  his  boat.  Y.  B.  22  Ass. 
94,  pi.  41 ;  3  Select  Essays,  260.  The  idea 
that  it  is  the  duty  of  everyone  not  to   do 
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anything  that  he  knows  or  ought  to  know 
will  injure  or  damage  others  unreasonably 
(Huskie  t.  Griffin,  75  N.  H.  345,  27  L.R.A 
<N.S.)  966,  139  Aoi.  8t  Rep.  718,  74  Atl 
595)  had  not  been  considered  by  the  court 
at  that  time;  but  the  duty  to  do  what  one 
agrees  to  do,  and  its  corresponding  liability, 
were  being  developed.  Salmond,  Hist. 
Cont.;  3  Select  Essays,  320,  325.  Accord- 
ingly, the  court  held  that,  when  one  under- 
takes to  do  anything  for  another  for  a  re- 
ward, he  agrees  to  use  the  care  and  skill  of 
the  average  man  exercising  that  trade  or 
profession  in  that  vicinity,  and  that  dam- 
ages for  breach  of  this  agreement  can  be  re- 
covered in  an  action  sounding  in  case.  In 
other  words,  the  court  held  thrt,  by  such 
holding  himself  out  as  exercising  the  trade 
or  profession,  the  defendant  represented 
that  he  possessed  the  skill  of  the  average 
man  exercising  that  trade  or  profession  in 
that  vicinity  (McBride  v.  Huckins,  78  N.  H. 
206,  81  Atl.  528),  and  agreed  to  use  it  for 
the  benefit  of  whoever  employed  him. 
(Leighton  ▼.  Sargent,  31  N.  U.  119,  64  Am. 
Dec.  323). 

Two  of  the  many  conclusions  reached  by 
the  courts  in  elaborating  their  views  on  this 
question  have  an  important  bearing  upon 
the  question  now  under  consideration.  One 
is  that  when  there  were  dangers  peculiar  to 
doing  the  work  contemplated  by  the  con- 
tract, of  which  one  of  the  parties  did  and 
the  other  did  not  know,  it  would  be  held 
that  the  one  who  knew  agreed  to  protect  the 
other  from  loss  in  so  far  as  such  dangers 
were  concerned.  The  other  is  that,  when  the 
dangers  were  known  to  both  parties,  it 
would  be  held,  if  the  contract  was  silent, 
that  as  to  such  dangers  neither  party  owed 
the  other  any  duty.  The  fact  that  the  eon- 
tract  was  silent  was  held  to  negative  the 
idea  of  any  duty  on  the  part  of  either  to 
protect  the  other  from  injury.  20  Harvard 
L.  Rev.  14-31. 

In  the  sixteenth  century,  therefore,  one 
who  was  injured  either  by  or  because  of  the 
acts  of  others,  when  their  relation  was  not 
contractual,  could  recover  both  when  he  did 
not  know  of  the  danger,  and  when  he  knew 
of  and  voluntarily  encountered  it;  but  when 
the  relation  resulted  from  an  agreement  or 
understanding,  the  injured  party  could  not 
recover,  save  for  injuries  caused  by  a  breach 
of  the  agreement.  Consequently,  he  could 
not  recover  when  the  contract  was  silent^  if 
he  was  injured  by  a  danger  he  knew  was 
peculiar  to  the  undertaking.  Ames,  Hist. 
Assump.;  3  Select  Essays,  260.  In  other 
words,  as  the  law  was  understood  at  that 
time,  the  reciprocal  duties  of  the  parties 
depended  on  how  the  relation  between  them 
vas  created.  It  was  the  duty  of  everyone 
to  use  care  not  to  injure  or  damage  those 
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with  whom  he  came  in  contact.     1  Bl.  Com. 
40.     It  was  the  duty  of  those  brought  to- 
gether by  virtue  of  a  contract  to  ase  care 
not  to  injure  or  damage  each  other  in  what 
they  agreed  to    do.     The    following    from 
Blackstone  illustrates  this  view  of  the  law: 
"If  a  smith's  servant  lames  a  horse  while  be 
is  shoeing  him,  an  action  lies  against  the 
master,   and    not  against  the  servant."     1 
Bl.  Com.  431.    If  an  action  lies  against  the 
master,  why  not  against  the  servant  whose 
misconduct  lamed  the  horse?    Obviously,  be- 
cause the  owner  of  the  horse  had  no  con- 
tract with  the  servant,  and  the  horse  came 
rightfully  under  the  servant's  controL     Id 
such  cases  there  could  be  no  recovery,  be- 
cause there  was  neither  wrongful  possession 
nor  breach  of  contract.    The  owner  of  the 
horse  had  a  contract  with  the  blacksmith, 
which  made  it  his  duty  to  use  care  in  shoeing 
the  horse;  consequently  he  was  liable  for  a 
failure  to  perform  that  duty.    2  Harvard  L 
Rev.  1,  18.     This  view  of    imposed    duties 
prevailed  until  the  middle  of  the  nineteenth 
century,  and  during  all  that  time  it  was 
necessary  to  know  how  the  relation  which 
brought  the  parties  together  was  created  io 
order  to  determine  their    rights    and    lia- 
bilities. Special  rules  were  gradually  adopt- 
ed and  applied  to  the    more    common    re- 
lations, as  landlord  and  tenant,  and  carrier 
and  passenger.    These  rules  were  all  based 
upon  the  proposition  that,  when  the  relation 
was    created    by    contract,    neither   of    the 
parties    owed    the   other    any   duty   as   to 
known    dangers.     Priestley    v.    Fowler,   3 
Mees.   A    W.  1,  Murph.  &  H.  305,  7   L.  J. 
Exoh.  N.  S.  42,  1  Jur.  987,  19  Ecg.  RuL  Caa. 
102. 

The  view  that  it  is  no  one's  duty  to  do 
anything  to  protect  others  from  injury  when 
their  relation  is  not  contractual,  and  the 
view  that  there  is,  in  contractual  relational, 
a  duty  to  use  care  as  to  dangers  not  known 
to  one  party,  and  not  mentioned  in  the  con- 
tract, constantly  acted  and  reacted  on  each 
other.  But  in  the  first  half  of  the  nine- 
teenth century  it  was  still  the  accepted 
view  that  imposed  duties  were  peculiar  to 
the  relation  which  brought  the  parties  to- 
gether. When  the  relation  was  created  by 
contract,  the  test  of  duty  as  to  a  particular 
danger  was  to  inquire  whether  the  defendant 
did  and  the  plaintiff  did  not  know  of  it ;  but 
when  the  rdation  was  not  created  in  that 
way,  the  test  to  determine  whether  either 
party  was  in  fault  was  to  inquire  whether 
he  did  what  the  ordinary  man  would  have 
done  to  avoid  the  accident.  Brown  v.  Col- 
lins, 53  N.  H.  442, 16  Am.  Rep.  372;  Holmes, 
Com.  L.  78,  125.  If  the  relation  was  created 
by  contract,  it  could  not  be  found  that  one 
was  in  fault  in  so  far  as  known  dangers 
were  concerned;  but  when  the  relation 
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not  created  in  that  way,  the  facts  that  one 
knew  of  the  danger  and  voluntarily  en- 
countered it  were  not  conclusive  of  his  right 
of  recovery,  but  were  merely  evidence  to  be 
considered  on  the  issue  of  his  care. 

One  thing  more  should  be  remembered. 
As  has  already  appeared,  in  the  infancy  of 
the  common  law  the  only  question  was 
whether  the  defendant's  act  caused  the 
plaintiff's  injury.  But  in  time  it  began  to 
be  questioned  whether  that  was  enough; 
whether  the  plaintiff  should  not  show  both 
that  he  was  injured  by  the  defendant's  act 
and  that  the  act  was  illegal.  Holmes,  Com. 
L.  80,  100.  While  this  idea  developed  slow- 
ly, it  was  a  well-recognized  rule  by  the 
middle  of  the  nineteenth  century,  in  this 
state  at  least  (Brown  v.  Collins,  supra) ; 
and  the  attempts  that  have  been  made  since 
that  time  to  measure  rights  and  liabilities 
with  rules  devised  for  that  purpose  before 
this  principle  obtained  recognition  are  re- 
sponsible for  much  of  the  confusion  to  be 
found  in  the  books  in  respect  to  imposed 
duties. 

With  these  facts  in  mind,  we  are  in  a  posi- 
tion to  understand  what  was  intended  by 
what  was  said  in  Priestley  v.  Fowler,  supra. 
This  case  is  credited  with  originating  the 
doctrine  of  assumed  risk  and  has  been 
severely  criticized.  With  so  much  of  the 
opinion  as  relates  to  the  right  of  a  servant 
to  recover  from  his  master  for  injuries 
caused  by  the  negligence  of  a  fellow  servant 
we  have  no  concern.  If  all  that  has  been 
said  in  respect  to  this  feature  of  the  Priest- 
ley Case  is  true,  it  is  wide  of  the  mark  in 
this  case.  But  that  was  not  the  only  ques- 
tion considered.  The  declaration  charged 
the  defendants  with  fault  in  failing  to  fur- 
nish the  plaintiff  a  safe  wagon.  The  court 
held  the  declaration  to  be  insufficient,  be- 
cause the  plaintiff  failed  to  allege  that  the 
defendants  did  and  he  did  not  know  the 
wagon  was  unsafe.  The  court  applied  the 
same  test  to  determine  whether  the  defend- 
ants were  in  fault,  in  so  far  as  the  wagon 
was  concerned,  that  was  applied  in  all  cases 
in  which  the  relation  which  brought  the 
parties  together  was  created  by  contract 
It  held  that  the  only  duty  the  law  imposes 
on  a  master  for  the  benefit  of  his  servants, 
in  so  far  as  instrumentalities  are  concerned, 
is  to  notify  them  of  all  the  dangers  incident 
to  the  use  of  the  things  he  provides  of  which 
he  does  and  they  do  not  know.  Bennett  t. 
Concord  Woodworking  Co.  74  N.  H.  400,  68 
Atl.  460.  As  we  have  seen,  this  rule  rests 
on  the  proposition  that  the  only  duties  a 
master  owes  his  servants  (or,  for  that  mat- 
ter, the  only  duties  servants  owe  their  mas- 
ter) arc  those  created  by  the  contract  of 
the  service;  and  the  fact  that  the  contract 
is  silent  as  to  known  dangers  nes^atives  the 
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idea  of  any  duty  imposed  on  either  of  the 
parties  for  the  benefit  of  the  other  in  so  far 
as  such  dangers  are  concerned.  All  that 
was  decided  in  Priestley  v.  Fowler,  in  so  far 
as  the  master's  duty  as  to  instrumentalities 
is  concerned,  was  that  he  owed  the  servant 
no  duty  as  to  known  dangers.  As  has  al- 
ready appeared,  that  was  true  of  an  inviter 
and  his  guest  (Indermaur  v.  Dames,  L.  R. 
2  C.  P.  311,  36  L.  J.  C.  P.  N.  S.  181,  16  L.  T. 
N.  S.  293,  16  Week.  Rep.  434,  19  Eng.  Rul. 
Cas.  64),  and  of  a  landlord  and  his  tenant 
(Cate  V.  Blodgett,  70  N.  H.  316,  48  Atl. 
281),  although  the  rule  was  otherwise  when 
one  was  injured  while  in  the  exercise  of  his 
legal  rights.  In  the  latter  case,  the  facts 
that  the  plaintiff  knew  of  the  danger  and 
voluntarily  encountered  it  were  only  evi- 
dence on  the  question  of  his  care.  There  was 
nothing  new  or  revolutionary,  therefore,  in 
the  conclusion  that  the  plaintiff  could  not 
reecover  if  he  knew  the  wagon  was  defective 
and  voluntarily  encountered  the  risk  inci- 
dent thereto.  The  novelty  in  the  case  was 
the  conclusion  that  the  rule  respondeat  su- 
perior did  not  apply.  That  was  calculated 
to  attract  attention,  for  the  court  had  held 
for  nearly  half  a  century  (Wigmore,  Tort. 
Respons.;  3  Select  Essays,  528)  that  a  mas- 
ter was  liable  for  anything  his  servants  did 
in  the  course  of  their  employment  in  the 
same  way  and  to  the  same  extent  as  thougn 
he  had  done  the  acts  complained  of. 
Priestley  v.  Fowler  decides  that  a  master 
owes  his  servants  no  duty  in  so  far  as 
known  dangers  of  the  service  are  concerned. 
It  does  not  decide  that  the  servants'  knowl- 
edge of  the  danger  operates  as  an  excuse 
for  the  master's  failure  to  perform  a  duty 
owed  to  the  servants. 

A  careful  reading  of  the  opinion  in  Far- 
well  V.  Boston  &  W.  R.  Corp.  4  Met.  49,  38 
Am.  Dec.  339,  16  Am.  Neg.  Cas.  407,  will 
disclose  that  the  Massachusetts  court  so 
understood  the  Priestley  Case.  The  Farwell 
Case  was  decided  in  1842,  five  years  after 
the  Priestley  Case.  The  question  under  con- 
sideration was  whether  the  rule  respondeat 
superior  applied  between  servants  and  their 
master.  It  was  held  that  the  plaintiff  could 
not  recover  because  the  chance  of  being  in- 
jured by  the  negligence  of  a  fellow  servant 
was  one  of  the  risks  the  plaintiff  must  have 
had  in  mind  when  he  made  his  contract  of 
service.  Consequently,  the  fact  that  the 
contract  was  silent  on  this  subject  negatived 
the  idea  that  it  was  the  defendants'  duty  to 
do  anything  to  protect  the  plaintiff  from 
such  dangers.  When  the  court  said  that 
servants  assume  the  ordinary  risks  of  the 
service,  it  did  not  intend  to  hold  that  one 
who  was  free  from  fault  could  not  recover 
for  an  injury  caused  by  the  defendants* 
failure  to  perform  a    duty    imposed    upon 
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ittem  for  his  benefit.  What  was  intended 
was  that,  because  the  plaintiff  knew  of  the 
danger  when  he  made  his  contract  with  the 
defendants,  it  could  not  be  found  that  they 
were  in  fault.  It  is  impossible  to  place  any 
other  construction  upon  the  opinion.  What 
is  there  said  of  the  effect  of  the  plaintiff's 
contract  upon  his  right  to  recover  is  con- 
sistent with  this  theory,  but  not  with  any 
other.  When  it  is  said  that  Farwell  as- 
sumed the  ordinary  risks  of  the  service,  the 
risks  referred  to  were  those  as  to  which  the 
defendants  owed  him  no  duty,  or  those  that 
remained  after  they  had  done  all  the  law 
made  it  their  duty  to  do  to  enable  him  to 
perform  his  work  in  safety.  The  case  does 
not  hold  that  a  servant  assumes  the  risk  of 
injury  caused  by  the  master's  failure  to  per- 
form a  duty  iinposed  upon  him,  nor  that  the 
servant  cannot  recover  if  he  is  free  from 
fault  and  the  master's  misconduct  is  th? 
legal  cause  of  bis  injury.  It  was  not  under- 
stood by  either  of  these  courts  that  the  facts 
that  a  servant  knew  of  the  danger  of  which 
he  complains,  fully  appreciated  the  risk  inci- 
dent thereto,  and  encountered  it  rather  than 
risk  the  loss  of  his  employment,  operated  to 
release  the  master  from  a  consequence  of 
his  misconduct  for  which  he  would  other- 
wise be  liable. 

These  cases,  therefore,  which  are  common- 
ly credited  with  originating  the  doctrine  of 
assumed  risk,  have  no  tendency  to  sustain 
the  defendants'  contention,  for,  notwith- 
standing they  tend  to  prove  that  it  is  a  rule 
of  the  common  law  that  one  who  is  injured 
while  voluntarily  encountering  a  known 
danger  cannot  recover,  they  also  show  that 
the  rule  is  of  limited  application  only,  and 
has  no  force  unless  the  relation  of  the 
parties  is  purely  contractual. 

It  is  now  held  in  England  that  it  is  the 
master's  common-law  duty  to  do  whatever 
is  reasonably  necessary  to  enable  his  serv- 
ants to  do  their  work  in  safety  (William? 
V.  Birmingham  Battery  &  Metal  Co.  [1899] 
2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  918,  47 
Week.  Rep.  680,  81  L.  T.  N.  S.  62,  16  Times 
L.  R.  468),  and  that  those  who  are  injured 
by  his  failure  to  perform  it  can  recover  if 
they  are  free  from  fault,  notwithstanding 
they  knew  of  his  failure,  fully  appreciated 
the  risk  incident  thereto,  and  voluntarily 
encountered  it.  Smith  v.  Baker  [1891]  A. 
C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N. 
S!  467,  40  Week.  Rep.  492,  55  J.  P.  660.  This 
change  in  the  law  took  place  between  1887 
and  1891.  One  Thomas  fell  into  an  unfenced 
vat  and  was  injured.  The  jury  found  that 
he  was  free  from  fault,  and  that  the  defend- 
ants' failure  to  fence  the  vat  caused  his  in- 
jury. This  was  in  1887.  The  defendants 
moved  for  a  directed  verdict.  One  of  the 
three  judges  thought  their  motion  should  be 
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denied  because  it  was  their  duty  to  do  what- 
ever the  ordinary  man  would  have  done  to 
enable  the  plaintiff  to  do  his  work  in  aafefy. 
The  other  two  judges  conceded  that,  if  that 
were  the  defendants'  duty,  it  would  be  no 
answer  to  show  that  the  plaintiff  knew  of 
their  failure  to  perform  it  and  voluntarily 
encountered  the  risk  incident  thereto;   but 
they  held  that  the  facts  that  he  knew  of  the 
danger  incident  thereto  negatived  the  idea 
of  any  duty  on  the  defendants'  part  to  do 
anything  to  prevent  his  falling  into  the  vat. 
Thomas  v.  Quartermaine,  L.  R.  18  Q.  B.  Div. 
686,  697-702,  66  L.  J.  Q.  B.  N.  S.  340,  57  L. 
T.  N.  S.  637,  35  Week.  Rep.  555,  61  J.  P. 
616.    Although  from  1860  occasional  cases 
are  to  be  found  in  which  the  court  questions 
the  soundness  of  the  rule  that  the  only  duty 
the  law  imposes  on  a  master  for  the  benefit 
of  his  servants  is  that  of  notifying  them  of 
the  dangers  of  the  service  of  which  he  does 
and  they  do  not  know,  still  up  to  that  time 
(1887)  no  case  had  been  decided  which  h^d 
that  he  owed  them  any   other   duty.     The 
time  for  a  change  in  the  law,  however,  had 
come.    The  great  mass  of  the  people  thought 
that  the  principle  which  permitted  a  master 
to  take  advantage  of  his  servants'  necessi- 
ties was  but  another  way  of  saying  that  it 
is  permissible  for  the  strong  to  exploit  the 
weak.    This  view  of  the  matter  reacted  on 
the  court  and  caused  it  to  criticize  the  ma- 
jority view,  and  to  limit  its  application  al- 
most as  soon  as  it   w^as   announced    (Yar- 
mouth V.  France,  L.  R.  19  Q.  B.  Div.  547, 17 
L,  J.  Q.  B.  N.  S.  7,  36  Wedc.  Rep.  281.  17 
Eng.  Rul.  Cas.  217;  Thrussell  v.  Handyside, 
L.  R.  20  Q.  B.  Div.  359,  67  L.  J.  Q.  B.  N.  S, 
347,  58  L.  T.  N.  S.  344,  62  J.  P.  279;  Mem- 
bery  v.  Great  Western  R.  Co.  L.  R.  14  App. 
Cas.  179,  186,  68  L.  J.  Q.  B.  N.  S.  563,  61 
L.  T.  N.  S.  666,  38  Week.  Rep.  145,  54  J.  P. 
244),  and  four  years  later  it  was  overruled. 
Smith  V.  Baker  [1891]  A.  C.  325,  60  L.  J. 
Q.  B.  K.  8.  683,  65  L.  T.  N.  S.  467,  40  Week. 
Rep.  392,  56  J.  P.  660.    In  other  words,  in 
1891  the  House  of  Lords  held  that  it  is  the 
master's  duty  to  do  whatever  is  reasonably 
necessary  to  enable  his  servants  to  do  their 
work  in  safety,  and  that  they  can  recover  if 
they  are  injured  by  his  failure  to  perform 
it.      Williams  v.   Birmingham    Battery   & 
Metal  Co.   [1899]  2  ().  B.  338,  68  L.  J.  Q. 
B.  K.  S.  918,  47  Week.  Rep.  680,  81  L.  T.  N. 
S.  62,  ]5  Times  L.  R.  468;  20  Harvard  L. 
Rev.  105.    Perhaps  it  is  doubtful  as  to  just 
what  this  court  would    hold  .  masters    are 
bound  to  do  in  the  way  of  protecting  their 
servants  from  injury.    Allen  v.  Boston  &  M. 
R.  Co.  69  N.  H.  271,  39  Atl.  978;  Carr  v. 
Manchester  Electric  Co.  70  N.  H.  308,  48 
Atl.  286;  Olney  v.  Boston  A  M.  R.  Co.  71 
N.  H.  427,  52  Atl.   1097;    Saucier  v.  New 
Hampshire  Spinning  Mills,  72  N.  H.  292,  56 
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Atl.  546;  Murphy  v.  Grand  Trunk  R.  Co.  73 
N.  H.  18,  58  Atl.  835;  Hicks  v.  Clai«mont 
Paper  Co.  74  N.  H.  154,  65  Atl.  1075 ;  Char- 
rier  y.  Boston  &  M.  R.  Co.  75  N.  H.  59,  70 
AtL  1078;  Fontaine  v.  Johnson  Lumber  Co. 
76  N.H.I 63, 80  Atl. 338.  But, however  that 
may  be,  the  defendants  concede  that  the  rule 
which  obtained  in  England  in  1837  and  in 
Massachusetts  in  1842  is  not  the  law  in  this 
state;  and,  as  there  has  been  no  legislation 
on  the  subject,  the  natural  question  is,  What 
caused  the  change? 

The  duty  to  take  action  to  protect  others 
from  injury  is  not  recognized  as  a  legal 
obligation,  in  the  absence  of  contract  or 
some  special  relation.  Buch  y.  Amory  Mfg. 
Co.  69  N.  H.  257,  261,  76  Am.  St.  Rep.  163, 

44  Atl.  809.  But  according  to  the  view  now 
generally  accepted,  when  one  takes  action 
it  is  his  duty  to  do  what  the  ordinary  man 
would  do  in  that  situation.  Huskie  y. 
Griffin,  75  N.  H.  345,  27  L.R.A-(N.S.)  966, 
139  Am.  St.  Rep.  718,  74  Atl.  595.  This 
change  was  very  gradual  until  near  the  end 
of  the  eighteenth  or  the  beginning  of  the 
nineteenth  century.  The  great  change  in  in- 
dustrial conditions  that  began  at  that  time 
soon  caused  many  persons  to  question 
whether,  if  one  did  nothing  to  others,  let 
them  absolutely  alone,  he  was  free  from 
fault  as  far  as  known  dangers  were  con- 
cerned. The  rapidity  with  which  this 
change  took  place  was  due  to  the  invention 
of  the  steam  engine  and  its  use  in  manufac- 
turing and  transportation.  Accidents  pe- 
culiar to  working  on  power-driven  machin- 
ery continued  to  increase  with  the  increased 
use  of  such  machinery,  and  it  soon  became 
apparent  that  merely  notifying  servants  of 
the  dangers  incident  to  operating  such  ma- 
chinery was  not  enough  to  prevent  this 
constant  increase  in  the  number  of  pre- 
ventable accidents;  that  nothing  less  than 
action  on  the  part  of  the  master  would  do 
that.  This  led  men  to  inquire  whether  mas- 
ters ought  not  to  do  whatever  was  reason- 
ably necessary  to  enable  their  servants  to  do 
their  work  in  safety;  and  it  soon  became 
the  generally  accepted  view  of  thinking  men 
that  that  ought  to  be  the  master's  duty,  or 
that  he  ought  to  do  whatever  is  reasotiibly 
necessary,  in  the  way  of  guarding  his  ma- 
chinery and  in  making  and  enforcing  rules, 
to  enable  his  servants  to  do  their  work  in 
safety.  In  short,  the  old  rule  which  permit- 
ted a  master  to  exploit  his  servants,  or  to 
take  advantage  of  their  necessities  and  ex- 
pose them  to  the  risk  of  almost  certain  in- 
jury»  in  order  to  save  the  few  dollars  it 
would  cost  to  guard  his  machinery,  and  to 
make  and  enforce  the  rules  necessary  to  en- 
able them  to  do  their  work  in  safety,  broke 
down  when  applied  under  modem  industrial 
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conditions  to  determine  the  rights  and  lia- 
bilities of  the  parties. 

This  change  in  public  opinion  proceeded 
so  fast  that  the  idea  a  master  should  do 
whatever  is  reasonably  necessary  to  enable 
his  servants  to  do  their  work  in  safety  had 
begun  to  crystallize  before  Priestley  v. 
Fowler  was  decided,  and  by  1860  had  so  far 
reacted  on  the  court  that  it  held  that  that 
was  the  master's  duty.  Fifield  v.  Northern 
R.  Co.  42  N.  H.  225,  235,  16  Am.  Neg.  Cas. 
607.  This  reaction,  however,  had  not  pro- 
ceeded far  enough  for  the  court  to  hold  that 
servants  could  recover  when  they  could  not 
have  recovered,  as  the  law  was  then  under- 
stood, if  the  contract  which  brought  the 
parties  together  had  been  one  creating  any 
of  the  other  common  relations  with  which 
the  court  was  familiar,  as,  for  example,  that 
of  landlord  and  tenant.     Cate  ▼.  Blodgett, 

70  N.  H.  316,  48  Atl.  281.  As  long  as  the 
court  thought  that  the  facts  that  servants 
knew  of  the  danger  and  voluntarily  en- 
countered it  were  conclusive  of  their  right 
to  recover,  it  made  no  practical  difference 
whether  the  reason  given  for  denying  a  re- 
covery was  that  these  facts  were  conclusive 
of  the  master's  freedom  from  fault,  or  that 
"assumption  of  risk  is  purely  a  matter  of 
contract;"  and  the  only  theoretical  differ- 
ence it  made  was  that  one  view  was,  and  the 
other  was  not,  conducive  to  straight  think- 
ing. Carr  v.  Manchester  Electric  Co.  70  N. 
H.  308,  48  Atl.  286.  If,  however,  the  court 
thinks  it  is  the  master's  duty  to  act  to  pro- 
tect his  servants  from  injury,  the  rule  that 
servants  who  are  injured  by  a  known  danger 
cannot  recover  is  not  only  an  anomaly,  but 
well  calculated  to  work  injustice  in  all  cases 
in  which  it  cannot  be  said  that  notifying  his 
servants  of  the  danger  is  all  the  ordinary 
man  would  do  to  enable  them  to  do  their 
work  in  safety. 

Although  Jthe  cases  in  which  assumption 
of  risk  has  been  elaborated  are  well  calcu- 
lated to  introduce  confusion  into  the  law, 
they  have  no  great  tendency  to  sustain  the 
defendants'  contention  that  passengers  as- 
sume the  risk  of  all  injuries  that  are  caused 
by  known  dangers;  and,  in  so  far  as  their 
contention  depends  for  its  validity  on  the 
proposition  that  passengers  assume  the  risk 
of  such  injuries,  because  servants  assume  the 
risk  of  all  injuries  caused  by  the  known 
dangers  of  the  service,  it  is  fallacious.  The 
mere  facts  that  servants  know  of  a  danger 
peculiar  to  doing  what  they  are  employed  to 
do,  and  voluntarily  encounter  it,  are  never 
conclusive  of  their  right  to  recover  when  the 
ordinary  man  would  have  done  what  they 
did,  unless  they  are  conclusive  of  an  agree- 
ment on  their  part  to  assume  the  risk  of 
their  injury  (Olney  v.  Boston  &  M.  R.  Co. 

71  N.  H.  427,  52  Atl.  1097) ;  or  the  court 
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can  8&y  or  the  jury  finds  that  notifying 
them  of  the  danger  is  all  the  ordinary  man 
would  have  done  for  their  safety.  In  all 
other  eases  servants  are  permitted  to  re- 
cover, notwithstanding  they  knew  of  the 
danger  of  which  they  complain,  fully  ap- 
preciated the  risk  incident  thereto,  and 
voluntarily  encountered  it.  For  example, 
servants  who  are  injured  by  their  master's 
personal  misconduct  are  permitted  to  re- 
cover, and  the  liability  of  being  injured  in 
that  way  is  one  of  the  known  risks  of  every 
employment.  In  fact,  this  court  has  held 
both  that  it  is  the  master's  duty  to  maintain 
instrumentalities  in  the  condition  in  which 
the  ordinary  man  would  maintain  them 
.  (Qenest  v.  Odell  Mfg.  Co.  75  N.  H.  365,  74 
Atl.  593;  Caldon  v.  Meredith  Shook  A  Lum- 
ber Co.  75  N.  H.  532,  78  Atl.  279 ;  Bouthet 
v.  International  Paper  Co.  75  N.  H.  581,  78 
Atl.  050),  and  that  servants  do  not  assume 
the  risk  of  injuries  caused  by  his  mis- 
conduct Goodale  v.  York,  74  N.  H.  454,  69 
AtL  525.  This  is  true  of  England  (Wil- 
liams V.  Birmingham  Battery  &  Metal  Co. 
ri899]  2  Q.  B.  338,  68  L.  J.  Q.  B.  N.  S.  918, 
47  Week.  Rep.  680,  81  L.  T.  N.  S.  62,  15 
Times  L.  R.  468 ) ,  and  several  of  the  states. 
Hicks  V.  Naomi  Falls  Mfg.  Co.  138  N.  G. 
319,  50  S.  E.  703;  Chicago,  Hair  k  Bristle 
Co.  V.  Mueller,  203  IlL  558,  68  N.  E.  51 ;  1 
Labatt,  Mast.  A  S.  §§  2,  3.  The  English 
court  carried  this  view  of  the  law  to  its 
logical  conclusion  when  it  held  that  the  fact 
that  servants  knew  of  their  master's  failure 
to  perform  a  duty  the  law  imposed  on  him 
for  their  benefit  was  not  conclusive  of  their 
right  to  recover,  but  merely  evidence  to  be 
considered  on  that  issue  (Smith  v.  Baker, 
[1891]  A.  C.  325,  60  L.  J.  Q.  B.  N.  S. 
683,  65  L.  T.  N.  6.  467,  40  Wedc.  Rep.  392, 
55  J.  P.  660;  Williams  v.  Birmingham  Bat- 
tery k  Metal  Co.  [1899]  2  Q.  B.  338,  68  L. 
J.  Q.  B.  N.  S.  918,  47  Week.  Rep.  680,  81 
L.  T.  N.  S.  62,  15  Times  L.  R.  468;  20 
Harvard  L.  Rev.  107),  and  that  should  be 
done  in  this  state ;  that  is,  servants  who  are 
free  from  fault  should  be  permitted  to  re- 
cover when  they  are  injured  by  their  mas- 
ter's failure  to  maintain  his  instrumentali- 
ties in  the  condition  in  which  the  ordinary 
man  would  maintain  them,  unless  the  court 
can  say  or  the  jury  finds  that  notifying 
them  of  the  dangers  incident  to  the  defect 
of  which  they  complain  is  all  the  ordinary 
man  would  have  done  for  their  protection. 
Smith  V.  Baker,  supra,  Dakan  v.  6.  W. 
Chase  k  Son  Mercantile  Co.  197  Mo.  238,  94 
S.  W.  944;  1  Labatt,  Mast,  k  S.  §§  60-60. 
Notwithstanding  this  court  has  not  taken 
the  final  step  necessary  to  reconcile  its  hold- 
ing that  it  is  the  master's  duty  to  do  what 
the  ordinary  man  would  do  to  enable  his 
sorants  to  do  their  work  in  safety  (Fifield 
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V.  Northern  R.  Ck).  supra.),  with  the  one 
that  servants  do  not  assume  the  risk  of  in- 
juries by  their  master's  misconduH 
(Goodale  v.  York,  74  N.  H.  454,  456,  69  AtL 
525) ,  still  the  doctrine  of  assumption  of  risk 
is  in  no  sense  a  rule  of  universal  appli- 
cation, even  in  so  far  as  the  law  of  master 
and  servant  is  concerned.  In  fact,  its  appli- 
cation is  so  limited  that  it  can  hardly  be 
called  a  rule  of  law. 

Although  this  court  has  been  holding  for 
a  quarter  of  a  century,  at  least,  that  it  is 
everyone's  duty  to  do  what  the  ordinary 
man  would  have  done  to  enable  those  with 
whom  he  comes  in  contact  to  attend  to  their 
affairs  in  safety,  both  when  the  relatioa 
which  brings  the  parties  together  is  (Kim- 
ball V.  Norton,  59  N.  H.  1,  47  Am.  Rep. 
171 ),  and  when  it  is  not,  created  by  contract 
(Nashua  Iron  k  Steel  Co.  v.  Worcester  k  N. 
R.  Co.  62  N.  H.  159),  more  than  traces  of 
the  view  that  imposed  duties  are  peculiar  to 
the  relation  which  brings  the  parties  to- 
gether are  still  to  be  found  in  the  rules  the 
court  is  in  the  habit  of  applying  to  de- 
termine the  rights  of  the  parties.  In  other 
words,  notwithstanding  the  court  now  holds 
it  is  everyone's  duty  to  do  what  fifty  years 
ago  it  held  was  no  one's  duty,  the  tests  it 
applies  to  determine  the  rights  of  the 
parties  are  still  the  same  ones  it  devised 
when  it  thought  of  duties  as  peculiar  to  the 
relation  which  brought  the  parties  together, 
and  not  as  resulting  from  the  application  of 
the  general  rule  to  all  the  various  situations 
in  which  a  person  may  find  himself  in  the 
pursuit  of  business  or  pleasure.  For  ex- 
ample, it  holds  that  it  is  a  carrier's  duty 
to  do  whatever  is  reasonably  necessary  to 
protect  his  passengers  from  injury  (Wheeler 
V.  Grand  Trunk  R.  Co.  70  N.  H.  607,  54 
L.R.A.  955,  50  Atl.  103),  and  that  he  cannot 
relieve  himself  by  contract  freely  and  fairl.v 
made  from  liability  for  the  consequences  of 
his  future  misconduct.  Baker  v.  Boston  k 
M.  R.  Co.  74  N.  H.  100,  124  Am.  St.  Rep. 
937,  65  Atl.  386,  12  Ann.  Cas.  1072.  On  the 
other  hand,  it  holds  that  an  agreement  to 
assume  the  risk  of  injuries  caused  by  the 
known  danger  of  the  service  is  one  of  the 
implied  terms  of  the  contract  of  service 
( Piper  V.  Boston  k  M.  R.  Co.  76  N.  H.  228, 
240,  72  Atl.  1024;  Casey  v.  Grand  Trunk  R. 
Co.  68  N.  H.  162,  44  Atl.  92),  and  that  the 
only  duty  the  law  imposes  on  a  landlord  for 
the  benefit  of  his  tenants,  in  so  far  as  the 
leased  premises  are  concerned,  is  that  of  not 
deceiving  them  as  to  dangers  incident  to 
their  use  of  which  he  does  and  they  do  not 
know  (Cate  v.  Blodgett,  70  N.  H.  316,  48 
Atl.  281 ) ;  but  that,  in  so  far  as  the  ap- 
proaches to  the  premises  are  concerned,  it  is 
his  duty  to  do  whatever  the  ordinary  man 
would  do  to  enable  them  to  enter  and  leave 
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the  premises  in  safety,  and  it  is  no  answer 
to  an  action  to  show  that  they  knew  of  his 
failure  and  fully  appreciated  the  risk  inci- 
dent thereto.  The  only  duty  the  law  im- 
poses on  a  landowner,  in  so  far  as  tres- 
passers are  conoernedi  is  that  of  not  doin.<* 
anything  to  injure  them.  The  act  must  be 
both  intentional  and  unreasonable.  Burrill 
▼.  Alexander,  75  N.  H.  554,  78  Atl.  618; 
Chickering  y.  Thompson,  76  N.  H.  311,  82 
Atl.  839.  But,  as  to  most  of  the  other  re- 
lations which  bring  persons  together,  it  is 
now  held  to  be  the  duty  of  everyone,  no  mat- 
ter how  the  relation  is  created,  to  do  what 
the  ordinary  man  would  have  done  in  his 
situation.  If  he  assumes  to  act,  his  conduct 
must  be  reasonable.  Huskie  v.  Griffin,  75 
N.  H.  345,  27  L.R.A.(N.S.)  966,  139  Am.  St. 
Rep.  718,  74  Atl.  595. 

Although  it  is  not  true  in  this  state,  as  it 
is  in  England,  that,  when  the  court  changed 
its  view  of  the  master's  duty,  it  began  to 
permit  servants  who  were  injured  by  the 
known  defects  in  their  master's  instrumen- 
talities, to  recover  (Williams  v.  Birming- 
ham Battery  &  Metal  Co.  [1899]  2  Q.  B. 
338,  68  L.  J.  Q.  B.  N.  S.  918,  47  Week.  Rep. 
680,  81  L.  T.  N.  S.  62,  15  Times  L.  R.  468), 
still  the  cases  in  which  the  doctrine  of  as- 
sumed risk  has  been  elaborated  have  no 
tendency  to  sustain  the  defendants'  conten- 
tion that  passengers  who  are  injured  by  a 
carrier's  failure  to  perform  a  duty  the  law 
imposes  on  him  for  their  benefit  cannot  re- 
cover if  they  knew  of  his  failure  and  volun- 
tarily encountered  the  risk  incident  thereto, 
for,  as  has  already  appeared,  the  reason  the 
court  refuses  to  permit  servants  who  are  in? 
jured  by  a  known  danger  to  recover  is  either 
that  the  master  owes  them  no  duty  as  to 
such  dangers  (Goodale  v.  York,  74  N.  H. 
454,  456,  69  Atl.  525),  or  that  "assumption 
of  risk  is  purely  a  matter  of  contract." 
Olney  v.  Boston  A  M.  R.  Co.  71  N.  H.  427, 
431,  52  Atl.  1097,  1099;  Caaey  v.  Grand 
Trunk  R.  Co.  68  N.  H.  162,  44  AtL  92;  Ban- 
croft V.  Boston  &  M.  R.  Co.  67  N.  H.  466,  30 
Atl.  409;  Foss  v.  Baker,  62  N.  H.  247;  Nash 
V.  Nashua  Iron  k  Steel  Co.  62  N.  H.  406; 
Fifield  V.  Northern  R.  Co.  42  N.  H.  225,  16 
Am.  Neg.  Cas.  607. 

It  may  be  true,  as  the  defendants  con- 
tend, that  the  maxim,  Volenti  non  fit  in- 
furia,  is  a  rule  of  the  common  law;  as  to 
that  question,  no  opinion  is  intended  to  be 
expressed.  But,  even  if  it  is  a  rule  of  the 
common  law,  it  has  no  tendency  to  sustain 
their  contention,  for  a  person  is  not  volena 
as  to  an  injury  he  sustains  unless  he  pro- 
cured, or  at  least  consented  to,  the  doing  of 
the  act  of  which  he  complains.  Broom, 
Legal  Maxims,  268;  Webster's  New  Int. 
Diet,  volenti,  etc.;  1  Labatt,  Mast.  &  S. 
chaps.  20,  21.  It  is  not  enough  that  he  knew 
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of  the  act  and  fully  appreciated  the  risk 
incident  thereto  (Smith  v.  Baker  [1891] 
A.  C.  325,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  S.  467,  40  Week.  Rep.  392,  55  J.  P.  600), 
for  volena  means  wishing,  not  willing;  and 
it  by  no  means  follows  from  the  fact  that  a 
passenger  is  willing  to  chance  being  injured 
that  he  wishes,  or  even  is  willing,  to  be  in- 
jured. If,  therefore,  the  maxim  is  a  rule  of 
the  common  law,  the  test  to  determine 
whether  the  plaintiff  is  voleru  ia  to  inquire 
whether  he  consented  to  or  procured  the  de- 
fendants' failure  to  do  what  the  ordinary 
man  would  have  done  to  prevent  hia  jump- 
ing from  the  train  when  and  aa  he  did,  and 
not,  as  they  contend,  whether  he  voluntarily 
encountered  the  danger  he  knew  was  inci- 
dent to  jumping  from  the  train,  for,  as  will 
appear  later,  it  can  be  found  that  that  was 
their  duty,  and  that,  if  they  had  performed 
it,  the  accident  would  not  have  happened. 

Consequently  it  must  be  assumed,  for  the 
purpose  of  this  discussion,  that  their  fail- 
ure to  perform  that  duty  was  either  the 
cause,  or  one  of  the  causes,  of  the  accident, 
depending  on  whether  the  plaintiff  was  or 
was  not  in  fault,  for  a  wrongful  act  is  the 
cause  of  an  accident  when  it  is  either  the 
last,  or  one  of  the  last,  acts  in  the  series  of 
events  which  resulted  in  the  accident,  or  the 
last,  or  one  of  the  last,  acts  but  for  which 
the  accident  would  not  have  happened.  In 
this  case  the  evidence  all  tends  to  the  con- 
clusion that  the  plaintiff  did  not  know  the 
defendants  owed  him  that  duty.  Therefore 
it  cannot  be  found,  much  less  said,  that  he 
either  consented  to  or  procured  their  failure 
to  perform  it.  Although  the  cases  in  which 
this  maxim  has  been  applied  tend  to  the 
conclusion  that  a  person  can  relieve  him- 
self by  contract  from  the  consequences  of  his 
misconduct  (Ibid),  and  that  the  fact  the 
plaintiff  remained  in  the  service  after  he 
knew  of  the  defect  of  which  he  complains 
may  imply  a  contract  on  his  part  to  assuma 
the  risk  of  the  injury  (O'Maley  v.  South 
Boston  Gas  Light  Co.  158  Mass.  135,  47 
L.R.A.  161,  32  N.  E.  1119),  they  have  no 
tendency  to  sustain  the  defendants'  conten- 
tion that  the  facts  that  a  person  knows  of 
a  danger  and  voluntarily  encounters  it  re- 
lieve those  responsible  for  the  dangerous 
situation  of  a  consequence  that  would  other- 
wise result  from  their  negligence. 

The  mere  fact  that  the  court  has  held  in 
a  large  number  of  cases  in  which  the  parties 
were  not  master  and  servant,  that  the  plain- 
tiffs could  not  recover,  has  no  great  tendency 
to  sustain  the  defendants'  contention,  not- 
withstanding the  plaintiffs  were  injured 
while  voluntarily  encountering  a  known 
danger.  The  weight  to  which  such  cases  are 
entitled  depends  on  why  the  recovery  was 
denied,  not  on  £he  fact  it  was  denied.    An 
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€xamination  will  show  that,  while  in  a  few 
of  these  cases  the  court  held  that  the  facts 
that  the  plaintiff  knew  of  the  danger  and 
voluntarily  encountered  it  were  conclusive 
of  his  right  to  recover  (Miner  ▼.  Connecti- 
cut River  R.  Co.  153  Mass.  398,  26  N.  E. 
994 ) ,  most  of  them  were '  decided  as  they 
were  for  other  reasons.  In  some  of  them 
the  court  held  that  it  could  not  be  found 
the  defendants  had  failed  to  perform  any 
duty  the  law  imposed  on  them  for  the  plain- 
tiff's benefit.  Spead  v.  Tomlinson,  73  N.  H. 
46,  59,  68  L.R.A.  432,  59  Atl.  376;  Schiffler 
V.  Chicago  &  N.  W.  R.  Co.  96  Wis.  141,  65 
Am.  St  Rep.  35,  71  N.  W.  97.  In  others, 
either  that  it  could  not  be  found  the  plain- 
tiff was  free  from  fault  (Jagger  v.  People's 
Street  R.  Co.  180  Pa.  436,  38  L.R.A.  786,  36 
Atl.  867),  or  that  it  conclusively  appeared 
he  procured  the  doing  of  the  act  of  which 
he  complained.  Spead  v.  Tomlinson,  73  N. 
H.  46,  68  L.R.A.  432,  59  Atl.  376.  Such 
cases  tend  rather  to  deny  than  to  sustain 
the  defendants'  contention,  for,  in  deciding 
them,  the  court  proceeded  on  the  theory  that 
the  plaintiff  could  recover  if  it  could  be 
found  that  he  was  not  and  that  the  defend- 
ants were  in  fault,  or  if  he  had  not  pro- 
cured the  doing  of  the  act  which  injured 
him.  There  is  nothing  in  these  cases  to  sug- 
gest that  the  facts  that  the  plaintiff  knew 
of  the  danger  and  voluntarily  encountered 
it  are  necessarily  conclusive  of  his  right  to 
recover.  These  cases,  therefore,  tend  to  the 
conclusion  for  whioh  the  plaintiff  contends 
(that  is,  to  the  conclusion  that  one  who  is 
injured  while  voluntarily  encountering  a 
known  danger  can  recover  if  he  is  free  from 
fault,  and  the  accident  would  not  have  hap- 
pened but  for  the  defendants'  failure  to  per- 
form a  duty  the  law  imposed  on  them  for 
his  benefit). 

The  great  weight  of  both  authority  and 
reason  is  against  the  defendants'  contention 
that  the  fact  that  one  is  injured  while  vol- 
untarily encountering  a  known  danger  is 
conclusive  of  his  right  to  recover,  even 
though  it  is  not  conclusive  of  his  fault  or 
the  defendants'  freedom  from  fault.  The 
trend  in  that  direction  is  so  great,  outside 
of  the  law  of  master  and  servant,  that  it  is 
fair  to  say,  "Once  grant  the  duty,  and  all 
agree  that  mere  knowledge  of  the  breach" 
is  no  bar  to  the  plaintiff's  right  to  recover. 
20  Harvard  L.  Rev.  99.  In  fact,  the  only 
logical  conclusion  which  can  be.  reached, 
when  all  the  cases  which  have  considered  the 
right  of  those  who  were  injured  while  vol- 
untarily encountering  a  known  danger  to  re- 
cover are  read  together,  is  that  the  facts 
that  they  knew  of  the  danger  incident  to 
the  condition  of  which  they  complain,  and 
voluntarily  encountered  it,  are  not,  in  and 
of  themselves,  conclusive  of  their  right  to 
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recover,  unless  the  danger  is  so  g^reat  that 
the  ordinary  man  would  not  have  done  what 
they  did.  In  all  other  cases  these  facts  are 
merely  evidence  to  be  considered  with  other 
relevant  facts  on  the  issue  of  their  care. 
Steams  v.  Boston  A  M.  R.  Co.  75  N.  H.  40, 
71  Atl.  21,  21  Ann.  Cas.  1166;  Wilmot  v. 
Vannah,  75  N.  H.  164,  72  Atl.  207 ;  Duggan 
V.  Boston  &  M.  R.  Co.  74  N.  H.  250.  M  AtL 
829;  Stevens  v.  United  Gas  &  Electric  Co. 

73  N.  H.  159,  70  L.R.A.  119,  60  Atl.  848; 
Yeaton  v.  Boston  A  M.  R.  Co.  73  N.  H.  2S5, 
61  Atl.  522;  Hanson  v.  Manchester  Street 
R.  Co.  73  N.  H.  395,  62  Atl.  595 ;  Thomas  t. 
Harrington,  72  N.  H.  45,  65  L.R.A.  742.  54 
Atl.  285;  Stone  v.  Boston  A  M.  R.  Co.  72  N. 
H.  206,  55  Atl.  359;  Little  v.  Boston  A  M. 
R.  Co.  72  N.  H.  502,  57  Ati.  920;  Gilbert  v. 
Burque,  72  N.  H.  521,  57  Atl.  927,  16  Am. 
N^.  Rep.  426;  Carr  v.  Manchester  Electric 
Co.  70  N.  H.  308,  48  Atl.  286 ;  Mitchell  v. 
Boston  A  M.  R.  Co.  68  N.  H.  96,  34  Atl.  674 ; 
Davis  V.  Concord  &  M.  R.  Co.  68  N.  H.  247. 
44  Atl.  388;  Folsom  v.  Concord  &  M.  R.  Co. 

68  N.  H.  454,  ,38  Atl.  209 ;  7  Am.  A  Eng. 
Enc.  Law,  392,  393;  29  Cyc  518,  519,  640: 
37  Cent.  Dig.  title  "Negligence,"  §  86;  28 
L.R.A.(N.S.)    1215,  note;   27  L.iUA.(NJS.) 

1069,  note;  2  L.RJL(N.S.)  954,  note;  49 
L.R.A.  715,  note. 

All,  or  nearly  all,  common-law  courts  h<dd 
that  one  who  is  injured  in  attempting  to 
rescue  others  from  imminent  danger  can  re- 
cover if  the  ordinary  man  would  have  done 
what  he  did,  no  matter  how  imminent  the 
danger  (Walters  v.  Denver  ConsoL  Electric 
Light  Co.  12  Colo.  App.  145,  54  Pac.  960,  5 
Am.  Neg.  Rep.  5),  or  how  keen  his  ap- 
preciation of  the  rfsk  may  have  been. 
Linnehan  v.  Sampson,  126  Mass.  506,  30  Am. 
Rep.  692,  1  Am.  Neg.  Cas.  17;  Wilson  v. 
New  York  N.  H.  &  H.  R.  Co.  29  R.  I.  146, 

69  Atl.  364;  Eckert  v.' Long  Island  R.  Co. 
43  N.  Y.  502^  3  Am.  Rep.  721;  Spooner  v. 
Delaware,  L.  &  W.  R.  Co.  115  N.  Y.  22.  21 
N.  E.  696;  Gibney  v.  State,  137  N.  Y.  1,  19 
L.R.A.  365,  33  Am.  St  Rep.  690,  33  N.  £. 
142;  Miller  v.  Union  R.  Co.  191  N.  Y.  77,  83 
N.  E.  683;  North  Pennsylvania  R,  Co.  v, 
Mahoney,  57  Pa.  187,  12  Am.  Neg.  Cas.  517; 
Corbin  v.  Philadelphia,  195  Pa.  461,  45  AtL 

1070,  7  Am.  Neg.  Rep.  563,  49  L.RA.  715, 
note,  78  Am.  St.  Rep.  825;  Maryland  Steel 
Co.  V.  Marney,  88  Md.  482,  42  L.R.A.  842,  71 
Am.  St.  Rep.  4«1,  42  Atl.  60,  5  Am.  Neg. 
Rep.  159;  Morris  v.  Atlantic  Coast  Line  EL 
Co.  152  N.  C.  505,  67  S.  E.  1017,  27  L.R^ 
(N.S.)  1069,  note;  Central  R.  Co.  v.  Crosby, 

74  Ga.  737,  58  Am.  Rep.  463,  14  Am.  Neg. 
Cas.  140;  Louisville  &  N.  R.  Co.  v.  Orr,  121 
Ala.  489,  26  So.  35;  Peyton  r.  Texas  &  P.  R. 
Co.  41  La.  Ann.  861,  17  Am.  St.  Rep.  430,  6 
So.  690;  Chattanooga  Light  &  P.  Co.  v. 
Hodges,  109  Tenn.  331,  60  L.R.A.  459,  97 
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Am.  St.  Rep.  844,  70  S.  W.  616;  Mobile  k  0. 
R.  Co.  V.  Ridley,  114  Tenn.  727,  86  S.  W. 
606,  4  Ann.  Cas.  925;  TexaB  &  N.  O.  R.  Co. 
V.  Scarborough,  101  Tex.  436,  108  S.  W. 
804;  Missouri,  K.  k  T.  R.  Co.  v.  Goss,  31 
Tex.  Civ.  App.  300,  72  8.  W.  94;  Pennsyl- 
vania Co.  V.  Langendorf,  48  Ohio  St.  310, 
13  L.R.A.  190,  29  Am.  St.  Rep.  653,  28  N. 
E.  172;  Pittsburg,  C.  C.  k  St.  L.  R.  Co. 
V.  Lynch,  69  Ohio  St.  123,  63  L.R.A.  504, 

100  Am.  St.  Rep.  658.  68  N.  E.  703,  15 
Am.  Neg.  Rep.  169:  Pennsylvania  Co.  v. 
Roncy,  89  Ind.  453,  46  Am.  Rep.  173; 
West  Chicago  Street  R.  Co.  v.  Liderman, 
187  111.  463,  52  L.R.A.  655,  79  Am.  St. 
Rep.  226,  68  N.  E.  367;  Cottrill  v.  Chi- 
cago, M.  k  St.  P.  R.  Co.  47  Wis.  634,  32 
Am.  Rep.  796,  3  N.  W.  376;  Saylor  v. 
Parsons,    122    Iowa,    679,    64    L.R.A.    542, 

101  Am.  St.  Rep.  283,  98  N.  W.  500,  15 
Am.  Neg.  Rep.  543;  Becker  v.  Louisville 
A  N,  R.  Co.  110  Ky.  474,  63  L.R.A.  267, 
96  Am.  St.  Rep.  469,  61  S.  W.  997;  Mur- 
phy V.  Baltimore  k  O.  S.  W.  R.  Co.  114 
Ky.  696,  71  S.  W.  886 ;  Schroeder  v. 
Chicago  k  A.  R.  Co.  108  Mo.  322,  18  L.R.A. 
827,  18  S.  W.  1094:  Clark  v.  Famous  Shoe 
&  Clothing  Co.  16  Mo.  App.  463;  Condiff 
V.  Kansas  City,  Ft.  S.  k  G.  R.  Co.  45 
Kan.  256,  26  Pac.  662;  McCallion  v.  Mis- 
souri P.  R.  Co.  74  Kan.  786,  9  L.R.A.  (N.S.) 
866,  88  Pac.  60;  Bracey  v.  Northwestern 
Improvement  Co.  41  Mont.  338,  137  Am. 
St.  Rep.  738,  109  Pac.  706;  Smith  v.  Spo- 
kane Falls  k  N.  R.  Co.  52  Wash.  350,  100 
Pac.  747;  Thomason  v.  Southern  R.  Co. 
51  C.  C.  A.  67,  113  Fed.  80;  Connell  v. 
Prescott,  20  Ont.  App.  Rep.  49. 

A  majority,  at  least,  of  all  the  courts  in 
this  country,  perhaps  of  all  common-law 
courts,  permit  one  who  is  injured  while  at- 
tempting to  save  property  (either  his  own 
or  that  of  others)  to  recover,  no  matter 
how  imminent  the  danger,  if  the  ordinary 
man  would  have  done  what  he  did.  Fisher 
V.  Chesapeake  k  O.  R.  Co.  2  L.R.A.(N.S.) 
054,  note.  (104  Va.  635,  62  S.  £.  373.) 
All  courts  permit  travelers  who  are  injured 
by  a  known  defect  in  the  highway,  and 
tenants  who  are  injured  by  such  a  defect 
in  a  hall  as  the  landlord  is  bound  to  repair, 
to  recover  when  the  ordinary  man  would 
have  done  what  thev  did;  and,  as  has  al- 
ready  appeared,  servants  who  are  injured 
by  a  known  defect  in  their  master's  instru- 
mentalities in  England  are,  and  in  this 
^tate  should  be,  permitted  to  recover  when 
they  are  free  from  fault,  unless  the  court 
can  say  or  the  jury  finds  that  notifying 
tliem  of  the  danger  incident  to  the  defect 
of  which  they  complain  is  all  the  ordinary 
man  would  have  done  to  enable  them  to 
<lo  tlieir  work  in  safety.  The  mere  fact, 
tlierefore,  that  the  plaintiff  was  injure<l 
4.1  L.R.A.  (  N.S.  f  76 


while  voluntarily  encountering  a  known 
danger,  is  not,  in  and  of  itself,  conclusive 
of  his  right  to  recover.  It  follows  therefore 
that  the  court  did  not  err  when  it  sub- 
mitted this  case  to  the  jury,  if  there  was 
any  evidence  tending  to  the  conclusion  that 
the  plaintiff  did,  and  the  defendants  failed 
to  do,  what  the  ordinarv  man  would  have 
done  to  prevent  an  accident. 

2.  This  court  holds  that  it  is  a  car- 
rier's duty  to  do  whatever  the  ordinary 
man  would  have  done  to  enable  his  passen- 
gers to  make  the  journey  in  safety.  Tay- 
lor V.  Grand  Trunk  R.  Co.  48  N.  H.  304, 
2  Am.  Rep.  229.  Therefore,  whenever  it 
appears  that  passengers,  do  not  appreciate 
the  risk  to  which  their  conduct  exposes 
them,  it  is  the  carrier's  duty  to  do  what 
the  ordinary  man  would  do  to  prevent 
their  exposing  themselves  to  danger  unnec- 
essarily. Wheeler  v.  Grand  Trunk  R.  Co. 
70  N.  H.  607,  64  JjJRJi,  955,  60  Atl.  103. 
It  can  be  found  that  the  plaintiff  did  not 
appreciate  the  danger  incident  to  jumping 
from  a  train  moving  as  fast  as  this  one  was 
at  the  time  he  was  injured,  and  it  cannot 
be  said  all  fair-minded  men  will  agree  that 
the  ordinary  man  would  not  have  known 
such  a  boy  would  not  be  likely  to  appre> 
ciate  the  danger  incident  to  such  a  pro- 
ceeding. It  can  be  found,  therefore,  that  the 
defendants  owed  the  plaintiff  the  duty  of 
doing  what  the  ordinary  man  would  have 
done  to  prevent  his  jumping  from  the  train 
in  the  way  he  did  when  he  was  injured,  and 
that>  if  they  had  performed  that  duty,  the 
accident  would  not  have  happened.  Con- 
sequently, it  can  be  found  that  the  defend- 
ants' failure  to  perform  it  was  either  the 
legal  cause  of,  or  contributed  to  cause,  his 
injury;  and  it  is  no  answer  to  say  that  a 
carrier  is  not  bound  to  anticipate  that  pas 
sengers  will  jump  from  the  train*  when  it 
is  in  motion  (Douyette  v.  Nashua  Street  R. 
Co.  69  N.  H.  625,  44  Atl.  104),  for  the  de- 
fendants knew  that  the  plaintiff  was  in  the 
habit  of  jumping  from  the  train  at  this 
crossing  every  morning  when  it  was  not 
moving  faster  than  it  was  at  the  time  of 
the  accident. 

3.  There  is  no  statute  or  rule  of  the  com- 
mon law  which  provides  that  passengers 
shall  not  leave  a  train  between  stations. 
The  test,  therefore,  to  determine  whether 
the  plaintiff  was  within  his  legal  rights 
when  he  jumped  from  this  train,  is  to  in- 
quire whether  the  ordinary  boy  of  his  age 
and  experience,  and  with  his  knowledge  of 
the  situation  and  its  dangers,  would  have 
done  what  he  did;  in  other  words,  to  in- 
quire whether  he  was  free  from  fault.  Good- 
ale  V.  York,  74  X.  H.  454,  69  Atl.  525. 

It  does  not  neoessarilv  follow  from  the 
fact  that  the  ordinary  man  would  not  have 
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jumped  from  the  train  in  the  way  and  at 
the  time  the  plaintiff  did,  if  he  had  no  more 
cause  for  doing  it  than  the  plaintiff  is 
shown  to  have  had  (Douyette  y.  Nashua 
Street  R.  Co.  supra),  that  it  can  he  said 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law,  for  he  was  a 
mere  child  with  but  little  experience  in  rid- 
ing on  the  railroad.  The  danger  of  fall- 
ing under  a  moving  car  was  not  obvious  to 
Huch  a  boy,  and  he  was  merely  doing  what 
lie  knew  his  associates  who  had  been  riding 
for  years  were  in  the  habit  of  doing.  Fur- 
ther than  that,  none  of  the  men  in  charge 
of  the  train  during  the  few  weeks  plaintiff 
had  been  riding  ever  suggested  to  him  that 
jumping  off  at  the  crossing,  as  he  was  in 
the  habit  of  doing,  was  dangerous.  It  can- 
not be  said  that  under  these  circumstances 
the  ordinary  boy  of  his  age  and  experience, 
and  with  his  knowledge  of  the  situation 
and  its  dangers,  would  not  have  done  what 
he  did. 

4.  The  defendants  base  their  contention 
in  respect  to  the  remarks  of  the  plaintiff's 
counsel,  on  the  proposition  that  it  is  error 
for  counsel  to  state  as  a  fact  a  matter 
that  may  fairly  be  inferred  from  the  ev- 
idence, but  as  to  which  there  is  no  direct 
testimony.  That,  however,  is  not  the  law. 
The  test  to  determine  the  legality  of  such 
a  statement  is  to  inquire  whether  counsel 
was  arguing  or  testifying  when  he  made 
it.  Walker  v.  Boston  &  M.  R.  Co.  71  N. 
H.  271,  61  Atl.  918;  Story  v.  Concord  & 
M.  R.  Co.  70  N.  H.  364,  375,  48  Atl.  288, 
Mitchell  V.  Boston  &  M.  R.  Co.  68  N.  H. 
96,  117,  34  Atl.  674.  When  it  can  be  found, 
either  from  the  statement  itself  or  the  cir- 
cumstances under  which  it  was  made,  that 
counsel  was  testifying,  the  verdict  will  be 
set  aside,  unless  he  procures  a  finding  that 
he  was  merely  asking  the  jury  to  find  that 
that  was  what  the  evidence  tended  to  prove ; 
but  in  this  case  everything  points  to  the 
conclusion  that  that  was  what  counsel  was 
doing  when  he  made  the  statement  excepted 
to.  Fellows  V.  Champion  International  Co. 
76  N.  H.  467,  83  Atl.  1091. 

Defendants'  exceptions  overruled. 

Parsons,  Ch.  J.,  and  Walker,  J.,  con- 
cur in  the  result;  the  others  concur. 


IliLINOIS    SUPREME    COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  CHICAGO  BAR  ASSOCIA- 
TION 

▼. 

LEO  W.  WHEELER. 
(269   111.  99,   102   N.   E.   188.) 

Attorney  —  disbarment  —  taking  nsnry. 

An  attorney  cannot  be  disbarred  for  lend- 
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ing  money  on  usury,  if  the  taking  ol  usury 
is  not  an  offense  against  the  law. 

(June  18,  1913.) 

INFORMATION  on  the  relation  of  the 
Chicago  Bar  Association  to  disbar 
respondent  for  lending  money  at  usnrioiu 
rates.     Rule  discharged. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Ij.  Fogle  for  relator. 

Mr.  Charles  R.  Napier,  for  respondent: 

Many  men  of  deep  learning  and  wide  ex- 
perience have  defended  or  excused  usury. 

2  Bl.  Com.  456.  457;  Webb,  Usury,  1314, 

The  mere  acceptance  of  interest  volun- 
tarily paid  is  not  a  violation  of  law. 

Manny  v.  Stockton,  34  111.  306;  Hadden 
V.  Innes,  24  111.  381;  Tompkins  v.  Hill, 
28  111.  519;  Riddle  v.  Rosenfeld,  103  III. 
600;  Drake  v.  Lux,  233  111.  522,  84  N.  E. 
693. 

The  business  of  lending  money,  as  carried 
on  by  respondent,  is  not  in  itself  immoral. 

2  Bl.  Com.  456;  Webb,  Usury,  §§  3,  4; 
Bentham,  Usury,  102,  117;  Kelly,  Usury, 
93;  Murray,  Usury,  135;  111.  Rev.  Stat. 
chap.  32,  §§  85,  88,  chap.  107  A,  §  2;  Psr- 
melee  v.  Lawrence,  48  111.  343. 

It  is  not  in  violation  of  any  statute  o! 
this  state. 

Hadden  v.  Innes,  24  111.  381 ;  Mannv  ▼. 
Stockton,  34  111.  306;  Riddle  v.  Rosenfeld. 
103  111.  600;  Drake  v.  Lux,  233  111.  522.  84 
N.   E.  693. 

All  acts  charged  against  him  are  non- 
professional in  character,  and  not  ground 
for  disbarment. 

People  V.  Palmer,  61  111.  255 :  People  ex 
rel.  Noyes  v.  Allison,  68  111.  151:  People 
ex  rel.  Hughes  v.  Appleton,  105  111.  474.  44 
Am.  Rep.  812;  People  ex  rel.  Chicago  Bar 
Asso.  V.  Amos,  246  111.  299,  138  Am.  St 
Rep.  239,  92  N.  E.  857;  H's  Case.  5  Pi. 
Dist:  R.  539. 

Dunn,  J.,  delivered  the  opinion  of  the 
court: 

Upon  an  information  filed,  a  rule  was 
entered  against  the  respondent  requiring 
him  to  show  cause  why  he  should  not  be 
disbarred.  The  relator  now  moves  to  make 
the  rule  absolute  upon  the  respondent's 
answer. 

The  information  charges  the  respondent 
with  being  engaged  in  the  "loan-shark'' busi- 
ness, so-called,  which  is  said  to  consist  in 
the  loaning  of  small  amounts  of  money  to 
clerks  and  other  salaried  employees,  and  to 
other  persons,  on  chattel  mortgages  cover- 
ing household  goods,  etc.,  at  usurious  rates 

Note.  —  No  other  case  has  beoi  found 
dealing  with  usury  as  a  ground  for  the  dis- 
barment of  an  attorney. 
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of  interest,  from  10  per  cent  upwards  a 
month;  that  in  the  conduct  of  the  business 
he  fraudulently  uses  his  office  and  license, 
as  an  attorney  to  assist  him  in  fraudulent- 
ly and  corruptly  coercing  payment,  and 
requires  applicants  for  loans  to  execute  as- 
signments for  wages  in  blank,  and  notes 
with  powers  of  attorney  to  confess  judg- 
ment. Two  specific  instances  of  usurious 
loans  are  given,  stating  dates  and  amounts, 
and  several  persons  are  named  who  are  al- 
leged to  have  borrowed  sums  of  money  on 
which  interest  was  charged  and  collected 
at  a  rate  above  120  per  cent  per  annum; 
and  a  general  charge  is  made,  without 
specification,  that  on  various  loans  made 
by  the  respondent  interest  was  charged  and 
collected  by  him  at  a  rate  of  400  per  cent 
per  annum  and  more.  Various  allegations 
as  to  the  methods  of  the  respondent  in  the 
conduct  of  his  business  are  made,  which  are 
of  no  importance,  since  they  are  denied  by 
his  answer.  A  copy  of  a  notice  to  bor- 
rowers alleged  to  have  been  used  to  coerce 
payments  is  also  set  out. 

The  answer  of  the  respondent  admits  that 
he  is  engaged  in  lending  money,  and  that 
some  of  his  loans  are  secured  by  assign- 
ments of  wages,  but  denies  that  he  lends 
money  on  chattel  mortgages.  It  sets  out 
a  copy  of  the  obligation  of  the  borrower, 
containing  a  power  of  attorney  to  confess 
judgment  and  of  the  assignment  of  wages, 
which  he  uses.  It  is  averred  that  the  rates 
of  interest  charged  vary,  depending  upon 
the  hazard  of  the  particular  loan  and  de- 
mand for  money,  the  minimum  rate  con- 
tracted for  or  received  being  2}  per  cent  a 
month  and  the  maximum  10  per  cent;  that 
the  rate  actually  received  is  frequently 
much  less  than  that  provided  for  in  the 
contract;  that  the  amount  of  interest  is 
computed  and  included  in  the  note  when 
the  loan  is  made,  and  the  time  the  notes 
run  after  maturity,  when  tliey  draw  no  in- 
terest, materially  reduces  the  rate;  and 
that  these  rates  are  necessary  to  the  main- 
tenance of  the  business  at  a  reasonable 
profit.  The  respondent  denies  as  specifically 
as  they  are  alleged  the  general  charges  of 
using  his  office  and  license  as  an  attorney 
to  assist  him  in  fraudulently  and  corruptly 
coercing  payment,  and  the  allegations  as 
to  the  methods  of  conducting  his  business. 
He  gives  the  particulars  of  the  two  specific 
transactions  which  are  mentioned  in  the 
information,  and  denies  collecting  interest 
in  excess  of  120  per  cent  per  annum  of  the 
persons  named  in  the  information.  He  ad- 
mits using  the  form  of  notice  mentioned 
in  the  information  as  the  last  step  before 
bringing  suit,  but  denies  that  he  has  used 
the  notice  for  the  purpose  of  extorting  at- 
torneys* fees  or  usury. 
46  L.R.A.(N.8.) 


The  motion  of  the  relator  is  biised  upon 
the  respondent's  admission  that  the  interest 
rates  charged  and  received  by  him  vary 
from  2i  to  10  per  cent  a  month,  and  that 
he  uses  the  notice  mentioned  in  the  informa- 
tion. The  objection  made  to  the  use  of  this 
notice  is  that  it  is  so  drafted  as  to  induce 
persons  receiving  it  to  believe  that  court 
action  is  being  taken  against  them,  and  that 
it  falsely  claims  attorneys'  fees  to  be  due. 
The  notice  states  the  amount  due  for  the 
balance  of  note  and  attorneys'  fees.  The 
respondent  in  his  answer  states  that  it  has 
never  been  used  to  extort  an  attorneys' 
fee,  that  he  has  never  received  or  demanded 
attorneys'  fees  from  persons  indebted  to 
him  for  loans,  and  that  such  persons  have 
only  paid  attorneys'  fees  when  their  notes- 
have  been  placed  for  collection  with  at- 
torneys not  connected  with  the  respondentia 
business,  who  prosecuted  the  suits  and  re- 
ceived the  fees  allowed  by  the  court.  The 
notice  does  not  purport  to  indicate  that 
any  court  proceedings  have  been  begun,  but, 
on  the  contrary,  expressly  states  that,  if 
the  amount  due  is  not  paid  by  a  certain 
time,  suit  will  be  brought  forthwith. 

The  only  question  in  the  case  is  whether 
the  lending  of  money  at  a  usurious  rate  of 
interest  is  sufficient  ground  for  the  dis- 
barment of  an  attorney.  The  answer  is  to 
be  taken  as  true.  No  single  circumstance 
of  hardship  or  oppression  is  suggested,  un- 
less the  mere  fact  of  a  usurious  loan  on  an 
assignment  of  wages  is  such  a  circumstance. 
Xo  individual  is  shown  ever  to  have  com- 
plained of  the  respondent's  acts  or  supposed 
himself  to  have  been  wronged.  The  defend- 
ant's rates  varied  from  2}  to  10  per  cent  a 
month.  The  law  permits  pawnbrokers  to 
charge  3  per  cent  a  month,  yet  a  pawn- 
broker's business  would  not,  of  itself,  pre- 
vent his  admission  to  the  bar.  A  candidate 
for  admission  to  the  bar  must  show  that 
he  is  possessed  of  a  good  moral  character, 
and  one  who  has  been  admitted  may  be  dis- 
barred if  he  has  lost  that  character.  Usury 
is  not  an  offense  against  the  law  in  Illinois. 
Of  itself  it  is  not  immoral.  It  would  be 
contrary  to  common  experience  to  say  that 
a  man  who  lends  money  at  usurious  rates 
is  for  that  reason  alone  not  a  man  of  good 
moral  character.  If  the  respondent's  an- 
swer was  not  true,  if  he  was  conducting  his 
business  in  a  fraudulent  and  oppressive 
manner,  if  he  was  imposing  upon  the  weak 
and  ignorant,  and  unjustly  increasing  the 
burden  of  their  debts,  an  issue  of  fact  should 
have  been  made.  The  facts  appearing  in  the 
record  do  not  justify  the  disbarment  of  the 
respondent. 

The  rule  will  be  discharged. 
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account  stated  680 

AckDOiTlcdvmcat. 

Form  and  sufllclency  of  certificate  of 
married    woman's    acknowledgment    1128 

Alimony. 

See  DiVOBCB  AND  SKFAIATION. 


Alternative  |n 

Seo  Replevin. 


dvmentt 


Anntonaloal  aubjecta. 

Kxhlbltlon  of,  as  nuisance 

Aaannlt  and  battery. 

Assault  as  affected  by  beneficent  pur- 
pose 

Force  permissible  in  resisting  or  aid- 
ing the  attempt  of  public  service 
corporation  to  plant  poles,  lay 
tracks,  etc. 


28 


466 


601 


Aaalflrnment. 

Of  corporate  stock,  aee  Cobporations. 
Assignability    of    cause   of    action    for 
death  1008 

Aaannapalt. 

Recovery  of  unearned  liquor  license  fee 
upon  revocation  of  license  for  mis- 
conduct of  licensee  608 

Right  to  recover  back  tax  voluntarily 
refunded  763 


Aaanmptlon  of  risk* 
By  servant,  see  ICabtsb  amp  Sbbtakt. 

45  L.R.A.(N.8.) 


Attoi 

Right  to  recover  against  incompetent 
or  his  estate  for  legal  services  in  at- 
tempting to  secure  his  freedom,  or 
in  resisting  lunacy  proceedings  67 

Rights  and  remedies  of  attorney  whose 
client  compromises  cause  of  action 
without  his  consent  before  action 
brought  760 

Antomobliea. 

Duty  and  liability  of  garage  keeper 
to  owner  of  cars  814 

Validity  of  statute  making  owner  liable 
for  injuries  by  automobile  being  used 
by  another  600 

Award. 

Distribution  of  award  in  condemnation 
of  land  subject  to  an  assessment  for 
public   improvements  451 


Bailment. 

Duty  and  liability  of  garage  keeper  to 
owner  of  eani 


Ballots. 

See  Elbctiohs. 

Banlcrnptcy. 

Payment  of  debt  by  bankrupt  as 
erence  to  a  surety  therefor 


pref- 


814 


1068 


Liability  of  trustee  for  loss  of  trust 
money  deposited  in  hank 

Power  of  bank  to  pledge  assets  to  se- 
cure depositor 

Liability  of  directors  directly  to  credit- 
ors suing  in  their  own  right,  for 
negligence  or  other  breach  of  duty 
owed   primarily  to   the  corporation 

Bank  officer's  knowledge  of  Insolvency 
of  bank  resulting  from  his  own  mis- 
conduct as  chargeable  to   the  bank 

Benefits. 

Setting  off  against  damages,  see  Dam* 

A0K8. 


050 


421 


781 


Boardlnv  boneo* 

See  iKifKamBg. 
1205 
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Bonds. 

row(>r  and  duty  of  public  authorities 
to  control  the  Issuance  of  securities 
by    public   service   corporations 


629 


Bridvea. 

May  cost  of  bridge  be  assessed  against 
prop<*rty   benefited  918 

Liability  of  municipality  for  negligence 
of  bridge  tender  98 

Bvlldlnvs. 

Oral  or  Implied  buUdlnj;  restrictions  as 
to  parcels  retained  by  the  grantor       962 

Balk  aalea. 

See  Fraudulent  Conveyances. 

Cancelation. 

Of  Insurance  policy,  see  Insurance. 


Carrier*. 

Liability   for  frightening  passenger 

Duty  as  to  condition  of  platform  or 
running  board  of  street  car 

Implied  power  of  brakeman  to  remove 
trespasser 

Duty  of  carrier  to  accept  liquor  for 
transportation  to  points  where  its 
sale   is  prohibited  or   restricted 

Duty  of  carrier  to  give  notice  before 
selling  goods  or  otherwise  disposing 
of  them  contrary  to  shipping  direc- 
tions 

Is  shipper's  common-law  right  of  ac- 
tion for  discrimination  by  carrier 
taken  away  by  statute  on  the  subject 


Injury  to  employee  by  condition  of,  see 

MA8TBE  AND  SERVANT. 


433 


969 


81d 


120 


18 


012 


Of  death,  see  Death. 

Certlfleate. 

Of  acknowledgment,  see  Acknowledo- 

MBNT. 

Chattel  ntortvave. 

Sale  of  mortgaged  chattels  or  with 
consent  of  mortgagor,  and  applica- 

•  tlon  of  proceeds  to  payment  of  mort- 
gage, as  a  foreclosure  cutting  off  In- 
tervening liens  1137 

Compenaatlon. 

Of  attorneys,  see  Attorneys. 

Compromlae  and  aettlenaent. 

Of  action,  without  attorney's  consent, 
see  Attorneys. 

night  to  maintain  action  on  original 
I  claim  for  mere  failure  to  pay  at  time 

stipulated  In  agreement  of  compro- 
mise 1062 

Condemnation    proeeedlnya. 

See  Eminent  Domain. 


Confederate   aoldlera. 

Validity  of  pension  or  bounty  to 
4r.  L.R.A.(N.S.) 


692 


Constltntlonal     law. 

Nullification  or  breach  of  atate  eon- 
tract  as  impairment  of  obllgatloB 
of  contract  721 

Contracta. 

Impairment  of  obligation  of,  see  Cos- 
stitutional  Law. 

Of  sale,  see  Sale. 

Specific  performance  of,  see  Specific 
Performance. 

Validity  of  contract  to  employ  anion 
labor  only  564 

Validity  of  contracta  between  tele- 
phone companies  for  exclusive  con- 
nection 465 

Validity  of  contract  by  public  officer  to 
furnish  police  protection  SS 

Conducting  busineaa  In  Yiolatlon  of  Ian 
as  affecting  contract  for  Ita  aale  810 

Effect  on  contract  bf  death  of  a  party 
thereto  349 

ConTeralon. 

See  Trover. 

Coroner. 

AdmisRlbllity  of  findings  of,  to  show 
cause  of  death  404 

Corporations. 

Seizure  of  property  of  individual  under 
Judgment  purporting  to  be  against  a 
corporation,  upon  theory  that  there 
was   no  such  corporation  1S9 

May  a  corporation  be  convicted  of 
homicide  .^4 

Liability  of  directors  directly  to  credit- 
ors of  the  corporation,  suing  in 
their  own  right,  for  negligence  or 
other  breach  of  duty  owed  primarily 
tp  the  corporation  421 

Liability  of  corporation  to  true  owner 
for  nnauthoriied  transfer  of  stock 
on  Its  books  1076 

Laches  of  assignee  in  having  stodc 
transferred  on  the  books  of  corpora- 
tion as  affecting  the  liability  of  the 
corporation,  which  subsequently 
makes  an  unauthorised  transfer 
thereof  1090 

Cotenancy. 

Right  of  successor  to  share  of  cotenant 
to  latter*s  claim  to  allowance  for  Im- 
provements to  common   property  738 

Conrta. 

As  to  Judges,  see  Judges. 
Juvenile  courts,  see  Juvenile  Courts. 
Relief  of  member  of  labor  union  from 
unlawful  fine  or  suspension  353 

Covenants   and   conditions. 

Multiple  residence  structures  as  viola- 
tion of  restrictive  covenants  726 

Oral  or  implied  building  restrictiona  as 
to  parcels  retained  by  the  grantor       062 

Criminal  law. 

Disqualification  of  judge  In  criminal 
case,  see  Judges. 
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See  also.  Dibtubbino  Meeting  ;  Rob- 
BEi^Y ;  Sodomy. 

Validity  of  statutes  estabilahlng  Juve- 
nile courts  '  908 

Necessity  of  the  consent  of  court  to 
entry  of  nolle  prosequi  in  a  criminal 
case  1128 

Effect  upon  conviction  of  failure  to 
give  accused  an  opportunity  to  plead     664 

Conviction    or   acquittal    of   sale   of   li- 
quor as  a  iMir   to  a   prosecution   for 
sales  made  prior  to  tbe  first  Indict- 
ment 977 


778 


May  benefits  from  nuisance  be  set  off 
against  damages 

Reasonable  and  probable  cause  of  sus- 
picion as  mitigating  damages  for 
false  imprisonment  64 

Death. 

Assignability  of  cause  of  action  for  1098 
Admissibility  of  findings  of  coroner  to 

show  cause  of  404 

Bffect  on  contract  of  deatb  of  a  party 

thereto  349 

Debtor  and  creditor. 

Creditor  as  administrator,  see  Exrcd- 

TOBS   AlfD  ADMINISTBjITORS. 

Conveyances  in  fraud  of  creditors,  see 
Fbaudulent  Conveyances. 


Deeda. 

Covenants  in,  see  Covenants  and  Con- 
ditions. 
Recitals  In,  as  avldence  of  heirship 


93 


Defense  of  d^relliav. 

See  Homicide. 

Defldeaey  Jadvnteats. 

Bffect  of  statutory  provision  abolish- 
ing deficiency  Judgments  for  mort- 
gage debts 

Dellnqaeat  cMldren. 

Validity  of  statute  establishing  juve- 
nile courts 

Direetors. 

Of  corporation,  see  Corpobations. 

Discrimination. 

By  carrier,  see  Carbibbs. 


247 


908 


Dlstarblny   mcetlaff. 

Character  of  meeting  essential   to 
fense  of  disturbing  a  meeting 


of- 


108 


Divorce  and  separation. 

Modification  of  decree  for  alimony  be- 
cause of  subsequent  misconduct  of 
former  wife  876 

Dovrer. 

Succession  tax  upon  provision  In  lieu 
of  dower  228 


Draymen. 

Regulation  of  drayman 
45  L.R.A.(N.S.) 


1162 


Dvrelllnir. 

Homicide  to  prevent  entrance  of  71 

Elections. 

Are  rejected  ballots  to  be  counted  in 
determining  total  vote  cast  714 

Blectricity. 

Liability  for  injury  to  employees  of 
another  company  while  on  defend- 
ant's poles,  or  poles  used  Jointly  303 

• 

GSntlnent   domain. 

Right  of  railroad  company  to  material 
or  mineral  within  right  of  way  796 

Distribution  of  award  In  condemnation 
of  land  subject  to  an  assessment  for 
public  improvements  461 


En  ventre  sa  mere. 

Prenatal  injury  to  infant  as  ground 
of  action 

Evidence. 

New  trial  for  newly  discovered  evi- 
dence, see  New  Tbial. 

Admissibility  of  finding  of  coroner  to 
show  cause  of  death 

Recital  in  deed  as  evidence  of  heirship 

Comparison  of,  and  expert  evidence  as 
to,  typewriting 

Conclusiveness  of  the  testimony  of  ex- 
perts as  to  the  value  of  professional 
services 

Competency  to  testify  to  possession  of 
note,  deed,  or  other  articles  at  one 
time  in  possession  of  tbe  decedent, 
where  witness  would  be  incompetent 
to  testify  directly  to  a  transaction 
by  which  it  is  claimed  decedent  part- 
ed with  his  possession 

Execntlon. 

See  also  Letx  and  Sbizubb. 
Territorial  extent  of  lien  of  execution 

Bxeontors    and   adntlnlstrators. 

Effect  of  Insanity  or  mental  incompe- 
tency of  executor  or  administrator 

Payment  or  tender  of  debt  doe  from 
estate  as  affecting  creditor's  right  to 
letters  of  administration 

Liability  of,  for  loss  of  trnst  money 
deposited  in  bank 


626 


404 
93 

800 


181 


688 


267 


1073 


237 


Exentptlons. 

Applicability  of  bulk  sales  law  to 
exempt  property  497 

Expert  testimony. 

See  Evidence. 

» 

False   Imprisonment. 

Damages  for,  see  Damaom. 

. 
Fellow  servants. 

See  Master  and  Sebvamt. 

Fines. 

Right  of  agent  to  be  reimbursed  for 
fines  or  penalties  paid  for  violation 
of  law  in  principal's  interest  788 
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lalierltanee  tax* 

See  Taxbb. 

iBjmnetloB. 

Injury  to  one's  business  or  Interosts 
as  ground  for  an  Injunction  against 
an  Illegal  business  establishment  not 
directly  affecting  other  property  8*J7 


Innlceepera. 

Duty  and  liability  of  boarding-house 
keeper  or  innkeeper  with  respect  to 
property  of  boarder  as  distinguished 
from  guest 


81 


Insane  persona. 

Sec    INCOUPETKNT   PBRSOIVB. 

Insurable  interest. 

See   INSURANCB. 

Insnmnee. 

Right  of  insurer  to  cancelation  of  the 
policy  In  equity  before  loss,  upon  the 
ground  that  it  was  obtained  by  fraud 

Right  of  beneficiary  to  exercise  option, 
upon  default  in  payment  of  premium 

Necessity  of  giving  mortgagee  notice  to 
cancel  policy 

Insurable  interest  of  husband  in  wife's 
propcrt.v,  or  that  In  which  she  has 
an   Interest 

InRurnblc  interest  of  brother  or  sister 
in  other's  life 

Who  is  engaged  in  the  liquor  business 
within  the  meaning  of  an  insurance 
contract 

Change  in  use  or  condition  of  mill  or 
factory  as  STOiding  policy 

Time  covered  by  question  or  represen- 
tation as  to  consultation  with  physi- 
cian 

Successive  losses  under  same  Ore  policy 

Insnrrectlon. 

See  BlARTiAL  Law. 

tntozloatlnv  liquors. 

Second  Jeopardy  of  person  making  Il- 
legal sales,  see  CuicnfAL  Law. 

Duty  of  carrier  to  accept  liquor  for 
transportation  to  points  where  Its 
sale  is  prohibited  or  restricted 

Who  is  engaged  In  the  liquor  business 
within  the  meaning  of  an  Insurance 
contract 

Recovery  of  unearned  liquor  license  fee 
upon  revocation  of  license  for  mis- 
conduct of  licensee 

Purchasing  or  procuring  liquor  for  an- 
other as  a  substantive  offense 


222 
891 
463 

1131 
982 

1144 
123 


162 
847 
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1144 


598 
957 


Investments. 

By  trustees.  In  foreign  jnrisdlctlons         411 

Jeopardy. 

See  CuMiiiAL  L4W. 


Participation  In  a  judicial  capacity  In 
other  proceedings  against  accused  as 
disqualifying  judge  to  preside  at 
trial  525 

45  L.R.A.(N.S.) 


Participation  by  Judge  in  movement  to 
enforce  criminal  law  on  particular 
subject  as  disqualifying  him  to  pre- 
side at  trial  519^ 

Belief  In  guilt  or  Innocence  of  accused 
as  disqualification  of  judge  In  crimi- 
nal case  511 

Judvnaent. 

Decree  for  alimony,   see   Divonca  akd 

SEPABATIO?f. 

In   replevin  suit,  see  Rkplkvin. 

Fraud  or  perjury  as  ground  of  attack 
upon  a  Judgment  entered  upon  stipu- 
lation or  compromise  1159* 

Justlflable  lionticide. 

See  IIoMiciDB. 

JuTenlle  courts. 

Validity  of  statutes  establishing  juve- 
nile courts  90ft 

Labor  orvanlsatlons. 

Validity  of  contract  to  employ  union 
labor  only  664 

Agreements  between  employer  and 
trade  union  184 

Relief  of  member  of  labor  union  from 
unlawful  fine  or  suspension  35ft 

Laelies. 

See  Ijmitation  of  Actioki. 


Landlord  and   tenant. 

Agreement  between  landlord  and  ten- 
ant ns  to  removal  of  fixtures  and  im- 
provements by  latter  as  affecting 
third  person  claiming  a  mechanics' 
Hen 


LevT  and  aeisnre. 

Seizure  of  property  of  Individual  under 
Judgment  purporting  to  be  against  a 
corporation,  upon  theory  that  there 
was  no  Ruch  corporation 


lOO 


18» 


Libel  and  slander. 

Libel  and  slander  of  one  person  as 
gi;ound  of  action  by  another  766- 

Library. 

Diversion  of  property  donated  for  pub- 
lic library  to  other  ukcs  86ft 

Lleense. 

For  sale  of   liquor,   see   Ixtoxicatino 

LlQUOBI. 

Liens. 

Of  attorney,  see  Attobnets. 
Lien  of  execution,  see  Execution. 

Llnitatlon  of  aetlons. 

Laches  of  assignee  in  having  stock 
transferred  on  the  books  of  corpora- 
tion as  affecting  the  liability  of  the 
corporation,  which  subsequently 
makes  an  unauthorised  transfer 
thereof  1090 

Quashing  summons  or  setting  aside 
service  thereof  ns  affecting  statute 
of  limitations  756 
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lilaaldated  d«m«ff4 

Spoolflc  performance  of  land  contract 
as  affected  by  proTlalon  for  liqui- 
dated damages 


62 


LtOttery. 

Conversion  of  lottery  ticket  as  ground 
of  action  776 

ttmnmtieu. 

Roe    INCOMPBTENT    PBBB0X8. 

Macbinery. 

Injury  to  servant  bj,  see  Mamtwr  and 
Sebvaxt. 

Mandamna. 

To  relieve  member  of  labor  union  from 
unlawful  tee  or  tuspenslon  858 

ManalaaK^later. 

See  HoMiciDK. 

Martial  law. 

Continuance  of  constitutional  guaran- 
ties during  war  or  insurrection  M6 

Master  and  aeriraat. 

Liability  for  acts  of  carrier's  servants, 

see  CARBXEB8. 

Agreements  between  employer  and  trade 
union  184.     664 

Right  of  master  to  withhold  wages  of 
servant  for  failure  to  record  his  time     644 

Effect  of  servant's  own  violation  of 
statute  limiting  hours  of  labor  878 

Continuance  of  master's  liability  for 
injury  to  servant  after  transfer  of 
business  200 

Liability  of  mine  owner  for  negligent 
injury  to  employee  of  Independent 
contractor  working  the  mine  980 

Electricity.  Liability  for  injury  of 
employees  of  another  company  while 
on  defendant's  poles,  or  poles  used 
Jointly  803 

Overwork  of  servant  as  affecting  mas- 
ter's liability  for  injury  to  him  or 
another  servant       '  372 

Is  ordinance  requiring  covering  of  side-* 
walk  where  building  Is  In  process  of 
construction,   for  benefit  of  servants     660 

lilablllty  of  master  for  dangerous  con- 
dition created  by  third  person  near 
place  of  work  206 

Duty  of  master  with  respect  to  prem- 
ises of  stranger  onto  which  he  sends 
his  servant  to  work  271 

Duty  of  consignor  or  consignee  to  his 
employees  as  to  the  condition  of  cars     707 

Does  statute  requiring  guarding  of  ma- 
chinery apply  to  portable  machines       687 

Liability  of  master  where  statutory 
guards  on  machinery  have  been  re- 
moved and  not  replaced  128 

Is  employee  chargeable  with  knowledge 
of  danger  of  back  fire  from  furnace       658 

Effect  of  promise  to  repair  not  made 
with  reference  to  servant's  safety  363 

Contributory   negligence   in    oelylng   on 
presence  of  step  or  hand-hold  on  en- 
gine or  car  359 
45  L.R.Ah(N.S.) 


Applicability  to  private  railroad  of 
statutes  abrogating  or  modifying  the 
fellow  servant  rule  as  to  railroads      841 

Liability  of  master  for  Injury  to  prop- 
erty to  person  of  one  to  whom  be 
owes  no  contractual  duty,  by  acts  of 
volunteer  whom  servant  permits  to 
assist  in  performance  of  master's 
service  382 

Liability  of  municipality  for  negligence 
of  bridge  tender  96 

Meebanlcs'  Ilea*. 

Agreement  between  landlord  and  ten- 
ant  as  to  removal  of  fixtures  and  Im- 
provements by  latter  as  affecting 
third  person  claiming  a  mechanics' 
lien  100 


Medical  attendance. 

Effect  of  failure  to  provide,  to  render 
one  guilty  of  manslaughter 

Meeting. 

See  DiSTUBBiNo  Meeting. 


MASTSB  AMD 


Mines. 

Injury  to  employee  In,  see 
Sebvant. 

Mltlvatlon. 

Of  damages,  see  Damages. 


Monopoly. 

Validity  of  contracts  between  telephone 
companies    for    exclusive    connection 


659 


466 


Mortflpave. 

Chattel   mortgage,  see  Chattel  Mobt* 

GAGE. 

Necessity  of  giving  mortgagee  notice 
to  cancel  Insurance  policy  463 

Effect  of  statutory  provision  aboUsbing 
deficiency  Judgments  for  mortgage 
debts  247 

Mnnlclpal  corporations. 

Liability  for  injury  on  defect  ire  street 
or  sidewalk,  see  Highways. 

Is  ordinance  requiring  covering  of  side- 
walk where  building  is  in  process  of 
construction,   for  benefit  of  servants    550 

Power  of  municipality  to  require  safety 
gates  at  railroad  crossing  MO 

Sanitary  regulations  as  to  stables  575 

Liability  of  municipality  for  negligence 
of  bridge  tender  08 


Mnrdcr. 

See  Homicide. 

Mntnal  combat* 

See  Homicide. 

Ifatnral  belrs. 

Meaning  of  term 

Ncff^llarcnce. 

Of  accountant,  see  Accountants. 

Of  bailee,  see  Bailment. 

Of  carrier,  see  Cabriebs. 

As  to  electricity,  see  Electbicitt. 


116S 
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A»  to  fire,  see  Fxufl. 

As  to  condition  of  streets,  see  Highways. 

Negligent  homicide,  see  Uomicidb. 

Of  master  or  servant,  see  Master  and 

Sbbvant. 
New  trial  In  negligence  case.  ae*i  Nbw 

Tbiau 
In  operation  of  street  cars,  see  Sthket 

Railways. 
Prenatal  Injury  to  Infant  as  ground  of 

action 


New   trla.1. 

Subsequent  events  disproving  charac- 
ter or  extent  of  bodily  Injury  for 
which  recovery  'was  had,  as  ground 
for  new  trial 

Nolle  proseaol. 

See  Criminal  IjAW. 

Notice. 

Before  canceling  Insurance  policy,  se* 

iNSURANCe. 

Duty  of  carrier  to  give  notice  before 
selling  goods  or  otherwise  disposing 
of  them  contrary  to  shipping  direc- 
tions 

Buik  officer's  knowledge  of  insolvoicy 
of  bank  resulting  from  his  own  mis- 
conduct as  chargeable   to  the  bank 


626 


87 


18 


781 


Naiaance. 

May  benefits  accruing  from  nuisance  be 

Kot  off  against  damages  778 

Sanitary  regulations  as  to  stables  570 

Exhibitions  of  anatomical  subjects  as 
nuisance  23 

Olllcers. 

Talldity  of  contract  by  public  officer  to 
furnish  police  protection  88 

Opinion  evldeaee. 

See  BviDBNCB. 

Option. 

In  insurance  policy,  see  iNBUBANcm 

Ordlnnncea. 

See   Municipal  Corpobationb. 

Overvrorlc. 

Of  servant,  see  Mabtbb  and  Sbrvant. 

Parent   and  eblld. 

Civil  action  for  abduction  of  child         867 
Libel  or  slander  of  child  as  ground  of 

action  by  parent  760 

Responsibility  for  violation  of  quaran- 
tine by  children  or  others  under  one's 
control  680 

Penalties. 

Right  of  agent  to  be  reimbursed  for 
fines  or  penalties  paid  for  violation 
of  law  in  principal's  interest  788 

Pensions. 

See  PtniLic  MotrsT. 
45  L.R.A.<N.S.) 


Perjnry. 

As  ground  of  relief  from  Judgment,  see 

JUDGMBMT. 

Pledge  and  collateral  seonrlty. 

Pledge  by  bank,  see  Banks. 

{■olloe  protection. 

Validity  of  contract  by  public  officer  to 
furnish  88 

Possessory  action. 

To  recover  tax  receipts  786 

Preferences. 

By  bankrupt,  see  Bankruptcy. 

Principal  and  avent. 

Right  of  agent  to  be  reimbursed  for 
fines  or  penalties  paid  for  violation 
of  law  in  principal's  interest  788 


Probable  cai 

Reasonable  and  probable  cause  of  sus- 
picion as  mitigating  damages  for 
false  imprisonment 

Proxlntate  eanse. 

Of  injury  to  passenger  resulting  from 
fright 


64 
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Pnbllc   Improvententa. 

Distribution  of  award  in  condemnation 
of  land  subject  to  an  assessment  for 
public  Improvements  461 

May  cost  of  bridge  be  assessed  against 
property  benefited  918 

Pnbllc  ntoney. 

Validity  of  pension  or  bounty  to  Con- 
federate soldiers  692 

Pnbllc  property- 

Diversion  of  property  donated  for  pub- 
lic library  to  other  uses  868 

Pnbllc  schools. 

See  Schools. 

Pnbllc  service  corporations. 

Force  permissible  In  resisting  or  aiding 
the  attempt  of  public  service  corpo- 
ration to  plant  poles,  lay  tracks,  etc.     601 

Power  and  duty  of  public  authorities 
to  control  the  Issuance  of  securities 
by  629 

l^nnrantlne. 

Responsibility  for  violation  of  quaran- 
antine  by  children  or  others  under 
one's  control  680 

Railroads. 

Injury  to  servants  of,  see  Mastbb  and 

Servant. 
Right  of  railroad  company  to  ihaterial 

or  mineral  within  right  of  way  796 

Power  of  municipality  to  require  safety 

gates  at  railroad  crossing  946 


1212 


INDEX  TO  NOTES. 


Ilecelvera. 

Liability    of,    for    loM    of    money    de- 
posited In  bank 

RecltAls. 

Recitals   In   deed  M   evidence  of  heir- 
ship 


17 


98 


RoIatlir«. 

Insurable   Interest   in   life  of, 

SUBANCB. 


see  IH- 


Replevin. 

PosMCRsory  action  for  tax  receipts 
Right  to  reject  property  because  of  de- 
preciation,   under    alternative    judg- 
ment for  return  of  property  or  for 
Its  value 

Robbery. 

Responsibility  of  one  assisting  in  rob- 
bery during  which  his  companion 
commits  murder 

Safety  yatea. 

Power  of  municipality  to  require  at 
railroad  crossing 

Sale. 

Sales  in  bulk,  see  FBAunuuisfT  Convbt- 

ANCE8. 

Of  liquor,  see  Intoxxcatino  Liqdobs. 

Conducting  business  in  violation  of  law 
as  affecting  contract  for  Its  sale 

Kffect  of  discontinuance  of  serial  pub- 
lication 

Rcmt^dy  of  purchaser  for  failure  of  sel- 
ler to  furnish  assistant  to  handle 
subject-matter  of  sale 

Relief  from  contract  of  sale  because  of 
over  or  underestimate  of  quantity 
by  seller 

Sanity. 

See    INCOMPBTBNT    PERSONS. 

Schools. 

Power  of  school  authorities  to  pur- 
chase text-books 

Serial    publication. 

Sale:  effect  of  discontinuance  of  se- 
rial publication 

Snow. 

On  sidewalk,  see  High  ways. 

Sodonty. 

As  to  whether  sodomy  may  be  commit- 
ted by  penetration  of  mouth 

Soldiers. 

Pension  to,  see  Public  Monst. 

Specific  performance. 

Specific  performance  of  land  contract 
as  affected  by  provision  for  liqui- 
dated dsjnages 

Stables.    ' 

Snnltary  regulations  as  to 
4'^   LJ^.A.(N.S.) 


785 


40 


S0 


046 


810 


208 


258 


248 


972 


208 


478 


62 


675 


State. 

Nullification  or  breach  of  state  con- 
tract as  impairment  of  obligation  of 
contract  721 

Statntea. 

Effect  of  statutory  provision  aboliah- 
Ing  deficiency  Judgments  for  mort- 
gage debts  247 

Stipulation. 

Entry  of  Judgment  on,  see  Jusombnt. 

Street   railways. 

As  carriers,  see  Cabriebs. 

Liability  for  Injury  to  pedestrian  or 
person  waiting  for  car  in  conse- 
quence of  carrying  passengers  on 
platform  or  running  board  209' 

8 accession  tax. 

See  Taxbs. 

Taxes. 

Possessory  action  for  tax  receipts  7S5- 

Right  to  recover  back  taxes  voluntarily 

refunded  75S 

Succession  tax   upon   provision   in   Ilea 

of  dower  228 

Telepboaes. 

Validity  of  contracts  between  telephone 
companies  for  exclusive  connection         4B5- 

Use  of  subscriber's  telephone  by  non- 
subscriber  990* 

Tenants   In   common. 

See    i'OTKNANCT. 

Teatantentary   vnardlan. 

Effect  of  invalid  attempt  to  appoint         448' 

Text-books. 

See  Schools. 

Trade    anions. 

See  liABOB  Oboanizations. 

Transfer. 

Of  corporate  stock,  see  Corporations. 

Transfer  tax. 

See  Taxbs. 

Trover. 

Conversion  of  gambling  device  as 
ground  of  action  334> 

Conversion  of  lottery  ticket  as  ground 
of  action  778' 

Trackmen. 

See  Drat  MEN. 

Trnsts. 

Liability   of   trustee   for  loss   of  trust 

money  deposited  in  bank  1 

Investments     by     trustees     in     foreign 
■    Jurisdictions  411 

Typewrit  In  g. 

Comparison  of,  and  expert  eridence  ss 
to,   typewriting  489* 
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4'iilon    labor. 

See  Labob  Oboanizations. 

Vendor  and   parchaaer. 

Specific  performance  of  land  contract, 
aee  Spicific  PaBroBMANCB. 

Oral  or  Implied  building  restrictions  as 
to  parcels  retained  by  the  grantor 


Volunteer. 

Liability    of   master    for    acts   of, 
Mastkb  and  Sebvaxt. 

Voter*  and  elections. 

See  Elbctxonb. 


w 


962 


See  Mabtial  Law. 
45  L.RJI.  (2^ J3.) 


Wills. 

Effect   of   InTBlld   attempt   to   appoint 

testamentary  guardian  446 

Meaning  of   term   ''natural  heirs"  1163 

Effect  of  declaring  one  to  be  an  heir 
or  next  of  kin  48 

Witnessea. 

Competency  of  husband  or  wife  as 
witness  for  or  against  the  other  as 
to  transactions  prior  to  marriage  896 

IVorBhip. 

See  DxsTUBBiNQ  Mjbbtino. 

Writ  and  proceaa. 

Quashing  summons  or  setting  aside 
serrlce  thereof  as  affecting  statute  of 
limitations  766 


GENERAL  INDEX 

Norm  LBM  IHDBXBD   BT  THB  WORD   ''ANNOTATED"    APTBB  THB  PARAGBAPHI  TO 

WHICH  THBT  APPLY. 

(Separate  Index  to  Notes  Precedes  this.>] 


ABDUCTION. 

Damages  for  abduction  of  minor  child, 
see  Damages,  5. 

A  father  of  a  minor  child,  the  ens- 
tody  of  which  has  been  left  open  in  a  di- 
vorce proceeding,  may  maintain  an  action 
against  his  former  wife  and  those  assisting 
her  for  the  abduction  and  concealment  of 
the  child,  although  the  child  was,  at  the 
time  of  the  decree,  in  the  mother's  posses- 
sion. Howell  ▼.  Howell,  45:  867,  78  S.  E. 
222,  —  N.  C.  — .  (Annotated) 

ABUSE. 

As  assault,  see  Assault  and  Battery,  2. 

Right  of  action  for  causing  relapse  of 
convalescent  woman  by  threaten- 
ing and  abusive  language,  see  Case. 

ACCEPTANCE. 

Of  insurance  risks,  see  Insurance,  6. 

ACCESS. 

Riparian  right  of,  see  Waters,  1. 

ACCOBfMODATION    INDORSER. 

See  Bills  and  Notes,  3. 

ACCORD  AND   SATISFACTION. 

1.  To  constitute  an  accord  and  satisfac- 
tion there  must  have  been  in  fact  and  in 
realitv  a  meeting  of  the  minds  in  accord 
and  in  satisfaction.  Wolfe  v.  Humboldt 
County,  45:  76a,  131  Pac.  964,  —  Nev.  — . 

2.  Acceptance  of  the  portion  of  a  claim 
against  a  county  for  statutory  fees  of  a 
constable  which  is  allowed  by  the  commis- 
sioners does  not,  since  the  demand  is  a 
liquidated  one,  per  ae  bar  a  recovery  of  the 
rcHidue  on  the  principle  of  accord  and  sat- 
isfaction, under  a  statute  requiring  presen- 
tation of  demands  for  allowance,  and  au- 
thorizing suit  if  the  board  refuses  to  allow 
the  same  or  any  part  thereof.  Wolfe  v. 
Humboldt  County,  45: 76a,  131  Pac.  964, 
—  Nev.  — . 

ACCOUNTANTS. 

Nature  of  action  to  recover  damages  for 
negligence  of  accountant,  see  Ac- 
tion or  Suity  6. 


46  L.R.A.(N.S.) 
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Splitting  of  cause  of  action  for  negli- 
gence, see  Action  or  Suit,  6. 

Proximate  consequences  of  failure  of 
accountant  to  make  proper  audit, 
see  Proximate  Cause,  1. 

1.  One  who  holds  himself  out  as  an 
expert  accountant,  and  accepts  employment 
as  such,  impliedly  represents  that  he  pos- 
sesses the  ability  and  skill  of  the  average 
nerson  engaged  in  that  branch  of  skilled 
labor.  East  Grand  Forks  v.  Steele,  45:  205^ 
141  N.  W.  181,  121  Minn.  296.     (AnnoUted) 

2.  Compensation  paid  an  expert  ac- 
countant in  reliance  upon  his  report  that 
he  has  made  a  complete  and  correct  audit 
may  be  recovered  back  on  proof  that, 
through  his  n^ligence,  the  audit  is  in  sub- 
stance false.  East  Grand  Forks  v.  Steele^ 
45:  205,  141  N.  W.  181,  121  Minn.  296. 

ACCOUNTS. 

1.  Failure  to  question  a  statement  of 
account  for  personal  services  under  an  ex- 
press contract  to  pay  a  specified  sum  for 
specified  service  does  not  render  it  an  ac- 
count stated.  Thomasma  v.  Carpenter,  45: 
543,  141  N.  W.  669,  —  Mich.  — . 

2.  That  an  account  has  been  stated,  and 
the  debtor  has  promised  to  pay  it,  does  not 
deprive  him  of  the  defense  in  an  action  at 
law  upon  the  account,  that  it  is  based  on 
a  wagering  transaction.  Murphey  v. 
Springs  &  Co.  45:  539,  200  Fed.  372,  118 
C.  C.  A.  624.  (Annotated) 

3.  A  promise  to  settle  an  unliquidated 
claim  for  tort  at  a  stipulated  sum  will  not 
sustain  an  action  of  assumpsit  as  upon  an 
account  stated.  Pudas  v.  Mattola,  45:  534,. 
138  N.  W.  1062,  —  Mich.  — . 

(Annotated) 

ACKNOWIiEDGMENT. 

1.  It  is  improper  for  a  lawyer  to  act 
in  the  double  capacity  of  a  notary  to  take 
acknowledgments  to  aflSdavits,  to  be  used 
in  the  trial  of  a  case  in  which  he  is  the 
attorney  for  one  of  the  parties.  Crawford 
V.  Ferguson,  45:  519,  116  Pac.  278,  6  Okla. 
Crim.  Rep.  377. 

2.  A  stranger  cannot,  under  a  statute 
providing  that  any  certificate  showing  that 
the   requisites  of  the  law  with  respect  to 
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a  conveyance  by  a  married  woman  have 
been  comjilied  with  shall  be  as  valid  as 
the  form  prescribed,  attack  a  conveyanoe 
by  a  woman  who  lived  near  the  land  with- 
out objection  for  more  than  fifty  years, 
because  the  certificate  omitted  the  pre- 
scribed clause  that  she  wished  not  to  re- 
tract, where  it  stated  that,  being  examined 
Apart  from  her  husband  and  the  deed  being 
explained  to  her,  she  says  that  she  signed 
the  deed  of  her  own  free  will  and  accord 
without  fear  or  restraint  on  the  part  of  her 
husband.  Spivy  v.  March,  45:  zxog,  151  S. 
W.  1037,  —  Tex.  — .  (Annototed) 

ACTION  OR  SUIT. 

Effect  of,  on  running  of  limitations,  see 

Limitation  of  Actions,  6. 
Parties  to  action,  see  Parties. 
Against  state,  see  State.  • 

Defenses. 

Effect  of  account  stated  on,  see  Ac- 
counts, 2. 

In  action  on  negotiable  paper,  see  Bills 
and  Notes,  6. 

In  action  for  causing  death,  see  Death, 
3. 

In  action  on  insurance  policy,  see  In- 
surance, 33. 

To  local  improvement  asBessment,  see 
Public  Improvements,  2. 

1.  One  in  actual  possession  of  personal 
property,  holding  the  right  to  that  posses- 
sion and  an  interest  in  the  property 
by  subrogation  to  the  rights  of  a  su- 
perior lienor,  may  prove,  in  an  action  at 
law  in  the  Federal  courts  in  defense  of  his 
poHsession  and  interest,  against  a  claim 
of  an  inferior  lienor,  the  facts  which  estab- 
lish the  subrogation.  Platte  Valley  Cattle 
Co.  V.  Bosserman-Gates  Live  Stock  &  L. 
Co.  45:  1x37,  202  Fed.  692,  —  C.  C.  A.  — . 
Nature:   kind. 

2.  A  proceeding  to  recover  a  penalty 
under  a  statute  providing  as  the  punish- 
ment of  one  who  uses  or  permits  his 
premises  to  be  used  for  violating  a  prohibi- 
tion law  both  fine  and  imprisonment  and  a 
penalty,  is  one  for  the  punishment  of  an 
offense.  Stout  v.  State  ex  rel.  Caldwell, 
45:  884,  130  Pac.  553,  —  Okla.  — . 

3.  A  proceeding  to  recover  a  penalty 
under  a  statute  providing  as  the  punish- 
ment of  one  who  uses  or  permits  his  prem- 
ises to  be  used  for  violating  the  prohibition 
law,  both  fine  and  imprisonment  and  a 
penalty,  is  in  the  nature  of  a  civil  action, 
and  is  governed  by  the  rules  of  procedure 
applicable  to  civil,  instead  of  criminal, 
cases.  Stout  v.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac.  553,  —  Okla.  — . 

4.  In  the  Federal  courts  the  general 
rule  is  that  the  difference  between  causes 
of  action  at  law  and  in  equity  is  sedulous- 
ly preserved;  that  a  legal  cause  of  action 
cannot  be  maintained  in  equity,  nor  can 
•equitable  causes  of  action  or  defenses  avail 
in  actions  at  law;  and  this  although  they 
are  permisnible  in  the  state  courts  of  the 
tiistrict,  and  the  distinction  between  the 
forms  of  actions  at  law  and  suits  in  equity 
45  L.R.A.(N.S.) 


has  been  there  abolished.  Platte  Valler 
Cattle  Co.  V.  Bosserman-Gatea  Live  Stock  L 
L.  Co.  45:  137,  202  Fed.  692,  —  C.  C.  A.  — . 

5.  An  action  to  recover  damages  aris- 
ing from  the  negligence  of  an  expert  em- 
ployed to  audit  certain  accounts  is  founded 
on  breach  of  contract,  and  not  in  tort. 
East  Grand  Forks  v.  Steele,  45:  205,  141 
N.  W.  181,  121  Minn.  296. 
Splitting;    snccesslve  salts. 

6.  'Hie  different  items  of  damages  re- 
sulting from  a  breach  of  an  accountant's 
contract  properly  to  audit  certain  accounts 
do  not  constitute  separate  causes  of  action. 
East  Grand  Forks  y.  Steele,  45:  305,  141 
N.  W.  181,  121  Minn.  296. 

ADBaNISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

ADMISSIONS. 

As  evidence,  see  Evidence,  18. 

ADULTERATIONS. 

Conflict  of  laws  as  to,  see  Gonfiiet  of 

Laws. 
Place   of   sale   of   adulterated  oonfee- 

tionery,  see  Sale,  1,  2. 

AFFIDAVITS. 

Acknowledgment  to,  see  Admowledg- 
ment,  1. 

AGENCY. 

See  Principal  and  Agent. 

ALIMONY. 

See  Divorce  and  Separation. 

AMENDMENT.   . 

As  affecting  limitation  of  action,  see 
Limitation  of  Actions,  6. 

ANATOMY. 

Prohibiting  exhibition  of  haman  anat- 
omy, see  Constitutional  Law,  5: 
Courts,  5;  Municipal  Corporations. 
S. 


ANIMALS. 

Transportation  of, 

ANSWER. 

See  Pleading,  4. 


see  Carriera»  17, 18. 


APPEAL    AND    ERROR. 

For  certified  question,  see  Cases  Certi- 
fied. 

By  beneficiary  of  insurance  from  con- 
clusion of  medical  director,  see  In- 
surance, 26. 

Appellate  Jarisdictlon  generally. 

1.  A  grant  oi  appellate  Jurisdiction  im- 
plies that  there  is  included  in  it  the  power 
necessary  to  its  effective  exercise  and  to 
make  all  orders  that  will  preserve  the  sub- 
ject of  the  action  and  give  effect  to  the 
final  determination  of  the  appeal.  Kjel- 
lander  v.  Kjellander,  45:  943,  132  Pac.  1170, 
90  Ejin.  102. 


APPE.^  AND  ERROR. 
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IHio  entitled  to  appeal. 

2.  A  corporation  engaged  in  furnish- 
ing electricity  for  light,  heat,  and  power 
in  a  municipality  will  be  aggrieved  oy  an 
order  of  the  public  serrice  commission  per- 
mitting another  corporation  to  issue  bonds 
to  finance  another  enterprise  for  the  same 
purpose  in  the  municipality,  within  the 
meaning  of  a  statute  permitting  persons 
so  aggricTed  to  become  parties  to  the  pro- 
ceeding, and  to  appeal  from  the  determina- 
tion authorizing  such  action.  People  ex 
rel.  New  York  Edison  Co.  ▼.  Willcox,  45: 
639,  100  N.  E.  705,  207  N.  Y.  86. 
Record. 

8.  If  there  is  no  evidence  in  the  record 
of  venue,  a  conviction  of  homicide  will  be 
reversed.  Litchfield  v.  State,  45:  153,  126 
Pac.  707,  8  Okla.  Grim.  Rep.  164. 

4.  In  the  Federal  courts  an  assign- 
ment as  error  of  the  rejection  of  an  offer 
to  prove  certain  facts  without  propounding 
any  questions  to  a  witness  properly  raises 
the  issue  of  the  admissibility  01  competent 
proof  of  those  facts,  which  will  be  deter- 
mined by  the  appellate  courts  on  its  merits, 
and  on  the  presumption  that  the  offer  was 
made  in  good  faith.  Platte  Valley  Cattle 
Co.  V.  Bosserman-Gates  Live  Stock  ft  L.  Go. 
45:  1 137,  202  Fed.  692,  —  C.  C.  A.  — . 

5.  When  typewritten  briefs  are  filed  in 
this  court,  they  should  be  so  prepared  that 
they  may  be  read  and  understood  by  the 
court.  Cline  v.  State,  45:  xo8»  130  Pac  510, 
—  Okla.  Grim.  Rep.  — . 
Objections     and     exceptions;     raising 

qnestiona  in  lower  conrt. 

6.  Objections  to  testimony,  made  in  the 
lower  court,  will  only  be  considered  on  ap- 
peal where  the  precise  error  complained  of 
IS  clearly  pointed  out  in  the  brief  of  counsel, 
with  a  statement  of  the  testimony  objected 
to,  so  as  to  enable  the  court  to  understand 
the  questions  presented.  Wood  v.  State, 
45:  673,  112  Pac  11,  4  Okla.  Grim.  Rep. 
436. 

7.  Exceptions  reserved  to  the  instruc- 
tions of  the  trial  court  will  not  be  con- 
sidered on  appeal,  unless  the  brief  clearly 
points  out  the  alleged  defect  in  said  in- 
structions, or  unless  said  instructions  are 
fundamentally  wrong.  Wood  v.  State,  45: 
673,  112  Pac.  11,  4  Okla.  Grim.  Rep.  436. 

8.  Where  the  record  is  silent  as  to 
whether  or  not  the  defendant  has  been  ar- 
raigned, but  shows  that  the  defendant  ap- 
peared by  counsel  and  announced  readv  for 
trial,  participated  in  the  selection  of  the 
jury  and  the  examination  of  the  witnesses, 
and  further  shows  that  the  issues  in  the 
case  were  properly  made  up  and  submitted 
to  the  jury,  it  is  too  late,  after  conviction, 
for  the  defendant  to  object  upon  the  ground 
that  he  was  not  arraigned.  Wood  v.  State. 
45:  673,  112  Pac.  11,  4  Okla.  Grim.  Rep.  436. 
FresumptlonB. 

0.  Where  the  record  is  silent  as  to  the 
presence  of  the  defendant  upon  one  day 
of  his  trial,  but  shows  affirmatively  that 
he  was  present  and  announced  ready  for 
trial  when  the  trial  began,  and  also  that 
he  was  present  when  the  verdict  of  the 
45  LwR.A.(N.S.)  '  77 


J'uiy  was  returned,  the  entire  record  may 
le  considered,  and  may  be  sufficient  to 
justify  the  presumption  that  the  defendant 
was  present  on  the  day  on  which  the  record 
was  silent  as  to  his  presence.  Wood  v. 
State,  45:  6739  112  Pac  11,  4  Okla.  Grim. 
Rep.  436. 

10.  Where  the  record  is  silent  as  to 
whether  the  defendant  had  been  arraigned, 
but  affirmativelv  shows  that  the  defendant 
was  accorded  all  the  rights  and  privileges 
which  the  statute  secures  him  by  arraign- 
ment, the  appellate  court  will  presume  that 
the  defendant  was  either  arraigned  or  that 
he  waived  arraignment.  Wood  v.  State, 
45:  673,  112  Pac.  11,  4  Okla.  Grim.  Rep.  436. 
Decisions    in    favor    of    party    or    not 

affecting  him. 

11.  Where  there  is  no  issue  of  agency  in 
an  action  against  a  physician  for  malprac- 
tice, and  the  charge  of  the  trial  court  in 
that  behalf  tended  to  relieve  the  defendant 
of  his  full  liability  finder  his  contract,  he 
cannot  thereafter  complain  of  it  as  a  prej- 
udicial error.  Palmer  v.  Humiston,  45: 
640^  101  N.  E.  283,  87  Ohio  St.  401. . 
Discretionary  matters. 

12.  An  application  for  a  continuance 
upon  the  ground  of  absent  witnesses  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court;  and,  unless  an  abuse  of  this  dis- 
cretion appears  upon  an  examination  of 
the  entire  record,  a  judgment  of  conviction 
will  not  be  reversed  upon  appeal.  Litch- 
field V.  State,  45:  i53t  126  Pac  707,  8  Okla. 
Grim.  Rep.  164. 

13.  A  decision  that  a  witness  was  compe- 
tent to  testify  as  to  the  value  of  timber, 
which  is  not  so  manifestly  against  the 
weight  of  the  evidence  as  to  make  the  rul- 
ing an  abuse  of  discretion,  does  not  call 
for  a  reversal.  Farrell  v.  Minneapolis  ft 
R.  R.  R.  Go.  45:  ai5t  141  N.  W.  401,  121 
Minn.  357. 

14.  Under  a  statute  authorizing  the  su- 
preme court  to  reverse,  vacate,  or  modify 
an  order  that  grants  or  refuses  a  contin- 
ance,  discharges,  vacates,  or  modifies  pro- 
visional rem^ies  or  grants,  or  refuses  to 
vacate  or  modify  an  injunction,  an  order 
refusing  a  temporary  injunction  may  be 
reviewed  bv  the  supreme  court  upon  appeal. 
Perry  Public  Library  Asso.  v.  Lobsitz,  45: 
368,  130  Pac.  919,  —  Okla.  -— . 

15.  Where  it  appears  in  a  petition  for 
an  injunction  that  the  plaintiffs  are  en- 
titled to  the  relief  demanded,  and  such  re- 
lief, or  any  part  thereof,  consists  ^i  re- 
straining the  commission  or  continuance 
of  some  act,  the  commission  or  omission 
of  which  will  produce  injury  to  the  plain- 
tiffs, and  where  only  questions  of  law  are 
presented  by  the  petition  upon  its  face  or 
by  the  evidence,  the  refusal  to  grant  the  in- 
junction is  an  abuse  of  discretion  which  the 
appellate  court  will  review  and  correct. 
Perry  Public  Library  Asso.  v.  Lobsitz,  45: 
368,  130  Pac.  919,  —  Okla.  — . 
Qnestlons  not  raised  below. 

16.  The  objection  that  a  complaint 
states  no  cause  of  action  cannot  be  made 
for  the   first  time   on   appeaL     Travelers' 
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Indemnity    Company    v.    Fawkes,    45: 331, 
139  N.  W.  703,  120  Minn.  353. 
Errors  waiyed  or  cured  below. 

17.  Error  in  admitting  evidence  offered 
by  the  prosecution  may  be  cured  by  striking 
it  out  and  instructing  the  jury  to  disregard 
it  at  the  request  of  the  prosecuting  at- 
torney. People  y.  Friedman,  45:  55,  08  N. 
E.  471,  206  N.  Y.  161. 

Reyiew  of  facts. 

18.  A  verdict  for  defendant  will  not  be 
disturbed  on  appeal  where  the  allegations 
of  his  answer  state  a  good  defense  and  are 
supported  by  evidence  reasonably  tending 
to  sustain  them.  Mt.  Hope  Nurseries  v. 
Jackson,  45:  243,  128  Pac.  260,  —  Okla.  — . 

10.  Where  the  evidence  submitted 
reasonably  tends  to  support  the  verdict  of 
the  jury,  a  judgment  rendered  on  such 
verdict  is  not  reviewable  in  the  su- 
preme court.  Sands  y.  David  Bradley  ft  Co. 
45:  396,  120  Pac  732,  —  Okla.  — > 
Grounds  for  reversal. 

20.  The  inadvertent  oAiission  of  arraign- 
ment and  plea  in  a  criminal  cause  involv- 
ing less  than  capital  punishment  is  not  re- 
versible error  if  accused  is  allowed  to  make 
his  defense  as  fully  and  effectively  as  if 
issue  had  been  joined — ^at  least  where  the 
statute  provides  that  no  judgment  shall  be 
set  aside  for  error  in  procedure  unless  it 
has  affected  substantial  rights.  Hack  v. 
State,  45:  664,  124  N.  W.  402,  141  Wis.  346. 

(Annotated) 

21.  Where  the  testimony  of  an  absent 
witness,  on  tlie  ground  of  which  a  continu- 
ance was  sought,  is  shown  by  the  record 
to  be  cumulative,  and  nothing  appears  from 
the  motion  for  continuance  or  the  trial  to 
show  that  the  testimony  was  material,  or 
that  a  different  verdict  would  probably 
have  been  rendered  had  such  testimony  been 
introduced,  the  act  of  the  trial  court  in 
overruling  the  motion  for  the  continuance 
is  not  error,  and  a  conviction  will  not  be 
set  aside  on  account  thereof.  Litchfield  v. 
SUte,  45:  X539  126  Pac  707,  8  Okla.  Grim. 
Rep.  164. 

22.  No  reversal  can  be  claimed  on  a  re- 
covery for  injury  to  land  by  diversion  of  the 
flood  water  of  a  river  for  certain  years,  be- 
cause the  complaint  did  not  clearly  indicate 
that  a  recovery  for  those  years  was  de- 
manded, if  the  facts  were  sufficiently  stated 
and  warranted  a  recovery,  and  defendant 
had,  and  availed  himself  of,  an  opportunity 
to  meet  the  claim  on  which  the  recovery 
was  allowed.  Thompson  v.  New  Haven 
Water  Co.  45:  457,  86  Atl.  686,  —  Conn.  — . 

23.  Striking  allegations  from  an  answer 
is  not  prejudicial  if  all  the  evidence  bear- 
ing upon  the  subject  is  admitted.  Ward  v. 
Ely-Walker  Dry  Goods  Bldg.  Co.  45:  550, 
164  S.  W.  478,  248  Mo.  348. 

24.  There  is  no  prejudice  in  striking 
from  an  answer  41  portion  setting  out  an 
ordinance  pleaded  in  the  petition,  and 
stating  the  legal  rights  claimed  under  it. 
Ward  V.  Ely- Walker  Dry  Goods  Bldg.  Co. 
45:  550,  154  S.  W.  478,  248  Mo.  348. 

Of;  CfiTvirrarilv  overruling  a  plea  in 
abatement  of  a  criminal  prosecution,  on  the 
45  L..K.A.(N.S.) 


ground  that  there  had  been  no  preltmiBary 
examination,  without  requiring  issue  to  be 
joined  thereon,  is  not  prejudicial  error 
where  the  record  transmitted  by  the  examin- 
ing magistrate  shows  that  there  had  been 
an  examination  and  accused  had  been  held 
to  bail  Hack  v.  State,  45:  664*  124  N.  W. 
492,  141  Wis.  346. 

26.  The  exclusion  of  a  question  is  not 
error,  in  the  absence  of  anything  to  show 
what  the  answer  would  be.  Beaur^ard  t. 
Benjamin  F.  Smith  Co.  45:  aoo,  100  N.  E. 
627,  213  Mass.  269. 

27.  Error  in  receiving  evidence  of 
declarations  of  one  conspirator  in  the 
other's  presence,  charging  him  with  the 
crime,  in  a  trial  of  the  latter,  is  harmless 
where  his  responses  contained  counter- 
charges. People  V.  Friedman,  45:  5&  98  K. 
E.  471,  206  N.  Y.  161. 

28.  The  exclusion  of  a  question  as  to 
who  was  doing  the  work,  for  an  acddeiU  to 
an  employee  in  which  a  certain  person  was 
alleged  to  be  responsible,  is  not  error  if  wit- 
ness is  permitted  to  state  all  the  facts  and 
circumstances  bearing  upon  the  matter. 
Beauregard  v.  Benjamin  F.  Smith  Co.  45: 
aoo,  100  N.  E.  627,  213  Mass.  259. 

29.  It  is  error  to  permit  a  witness  to 
state  where  a  person  killed  by  a  neighbor, 
under  the  mistaken  belief  that  he  was  a 
burglar,  was  to  spend  the  night,  without 
requiring  him  to  state  the  source  of  his 
information,  which  is  not  cured  by  striking 
out  the  testimony  after  it  is  shown  that  his 
knowledge  was  gained  by  information  from 
decedent,  where  counsel  elicited  the  testi- 
mony, knowing  it  was  incompetent.  Fos- 
ter V.  Shepherd,  45:  167,  101  N.  £.  411,  258 
111.  164. 

30.  Where  the  defense  in  a  prosecution 
for  homicide  is  that  the  defendant  killed 
the  deceased  for  the  purpose  of  preventing 
the  deceased  from  committing  the  crime  of 
rape  upon  the  daughter  of  the  defendant, 
it  is  improper  to  instruct  the  jury  that  thej 
may  consider  the  previous  bad  character  of 
such  daughter  as  oearing  upon  the  guilt  of 
accused,  provided  he  knew  of  such  bad 
character.  Litchfield  v.  State,  45:  153,  126 
Pac.  707,  8  Okla.  Crim.  Rep.  164. 

31.  An  instruction  defining  a  reasonable 
doubt,  which  commences  with  the  statement 
that  "a  reasonable  doubt  is  that  state  of 
the  case  which,  after  the  entire  comparison 
and  consideration  of  all  of  the  evidence  and 
instructions  of  the  court,  leaves  your  minds 
in  doubt  and  uncertainty  as  to  the  euilt  of 
the  defendant,"  is  not  rendered  prejudicial- 
ly erroneous  by  the  inclusion  of  the  words, 
''and  instructions  of  the  court."  Stehr  ▼. 
SUte,  45:  559,  139  N.  W.  676,  92  Neb.  755. 

32.  A  judgment  will  not  be  reversed  be- 
cause of  undue  emphasis  given  to  particular 
matters  b^  repetition  of  instructions,  if 
prejudice  is  not  shown.  Furlow  v.  United 
Oil  Mills,  45:  37a,  149  8.  W.  69,  104  Ark. 
489. 

33.  An  instruction  to  the  jury  in  as 
action  for  negligence,  that  negligence  is 
wanton  where  the  person  causing  the  injury 
at  the  time  sees  and  knows  that  the  person 
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injured  is  in  a  position  of  peril,  and,  not- 
withstanding such  knowledge,  commits  the 
act  causing  the  injury,  though  it  was  in  his 
power  to  refrain  from  doing  such  act,  is 
not  so  misleading  as  to  warrant  the  re- 
versal of  a  judgment  upon  a  verdict  against 
the  defendant.  Souther  v.  Northwestern 
Teleph.  Exeh.  Co.  45:  601, 136  N.  W.  571, 118 
Minn.  102. 

84.  An  instruction  stating  the  duty  of 
an  employer  as  to  the  guarding  of  gearing 
about  which  an  employee  was  compelled  to 
work,  to  be,  to  make  the  guard  such  that 
employees  shall  be  secure  against  danger 
or  violence  while  performing  their  work, 
is  prejudicial  in  an  action  to  hold  the  mas- 
ter liable  for  injury  through  an  unguarded 
gearing,  where  the  jury  find  him  to  be 
negligent,  while  the  evidence  was  such  that, 
in  the  absence  of  such  instruction,  he  might 
have  been  found  to  be  free  from  negligence 
West  V.  Bayfield  Mill  Co.  45:  i34*  128  N. 
W.  092,  144  Wis.  106. 

36a.  The  charge  of  a  court  in  an  action 
against  a  carrier  for  loss  of  goods,  on  the 
measure  of  damages,  which  is  more  favor- 
able to  the  carrier  than  it  is  entitled  to, 
and  which,  under  the  circumstances  and 
proof  offered,  is  not  prejudicial,  does  not 
require  a  new  trial,  although  it  is  not  en- 
tirely accurate.  Alabama  G.  S.  R.  Co.  v. 
McKenzie,  45:  i8t  77  S.  E.  647,  139  Ga.  410. 

35.  Where  a  jury  has  been  charged  to 
convict  only  in  case  they  are  convinced  of 
guilt  beyond  a  reasonable  doubt,  it  is  not 
prejudicial  error  to  instruct  further  that 
cases  are  to  be  decided  upon  the  weight  of 
evidence  and  not  by  counting  witnesses,  and 
that  a  single  witness  may  be  more  satis- 
factory than  a  half  dozen  who  contradict 
him.  Hack  v.  State,  45:  664, 124  N.  W.  492. 
141  Wis.  346. 

36.  Where  the  trial  court  has  fairly  in- 
structed the  jury  upon  the  defendant's 
theory  of  his  case,  a  refusal  of  other  in- 
structions requested  by  the  defendant  is  not 
reversible  error.  Stenr  v.  State,  45:  539, 
139  N.  W.  676,  92  Neb.  766. 

37.  Failure  to  instruct  the  jury  that  the 
statutory  certificate  of  the  factory  inspect- 
or is  prima  facie  evidence  that  machinery 
was  properly  guarded  is  not  prejudicial  er- 
ror, where  the  inspector  has  testified  in  the 
case  that  the  macnine  was  properly  guard- 
ed, so  that  no  issue  as  to  the  existence  of 
a  prima  facie  case  is  before  the  jury. 
Benner  v.  Wallace  Lumber  &  Mfg.  Co.  45* 
128,  105  Pac.  145,  56  Wash.  679. 

38.  It  is  not  reversible  error  for  counsel, 
in  arguing  to  the  jury,  to  state  as  a  fact 
matter  which  may  fairly  be  inferred  from 
the  evidence,  if,  in  so  doing,  he  is  not  at- 
tempting to  testify,  but  is  merely  asking  the 
jury  to  find  that  he  was  stating  what  the 
evidence  tended  to  prove.  Kambour  ▼. 
Boston  &  M.  R.  Co.  45:  xx88,  86  Atl.  624,  — 
N.  H.  — . 

39.  It  is  error  for  the  prosecuting  attor- 
ney in  a  criminal  case  to  ask  questions 
which,  by  insinuation  and  innunendo,  tend 
to  reflect  upon  the  moral  character  of  ac- 
cused, when  there  is  not  a  scintilla  of  tes- 
45  I..R.A.(N.S.) 


timony  to  justify  them.    Bail^  y.  People, 
45:  X459  130  Pac.  832,  —  Colo.  — . 

40.  It  is  not  error  for  counsel,  in  argu- 
ing to  the  jury  in  an  action  to  hold  one  lia- 
ble in  damages  for  killing  another,  to  ask 
them  to  consider  what  the  life  of  decedent 
would  be  worth  to  his  widow  and  children. 
Foster  v.  Shepherd,  45:  167,  101  N.  E.  411, 
258  111.  164. 

41.  It  is  prejudicial  error  for  the  court 
to  instruct  counsel  in  the  presence  of  the 
jury  that  it  is  not  permissible  to  manu- 
facture anything  in  the  case,  where  the  re- 
mark is  unwarranted  by  any  circumstance. 
Foster  v.  Shepherd,  45:  167,  101  N.  E.  411, 
258  111.  164. 

42.  Where  it  is  a  disputed  question  of 
fact  whether  a  person  who  employed  the 
workmen  and  superintended  the  operation 
of  a  gypsum  mine  was  an  independent  con- 
tractor or  the  superintendent  for  the  owner, 
it  is  error  to  instruct  the  jury  that  the 
owner  is  liable  for  fatal  injuries  to  a 
laborer  employed  in  the  mine,  caused  by  the 
negligence  of  the  person  so  superintending 
the  mine,  without  submitting  to  the  jury 
the  disputed  question  of  fact  as  to  the  re- 
lation of  the  superintendent  to  the  owner. 
Laffery  y.  United  States  Gypsum  Co.  45: 
930,  111  Pae.  498,  83  Kan.  349. 
Judgment. 

43.  In  the  exercise  of  its  appellate  juris- 
diction the  Supreme  Court  has  the  power  to 
allow  temporary  alimony  to  a  party  pend- 
ing an  appeal  in  an  action  of  divorce,  and 
to  order  the  payment  of  attorneys'  fees  or 
suit  money  necessary  to  a  prosecution  of 
the  appeal,  and  may  likewise  provide  for 
the  temporary  custody  of  children  until  the 
determination  of  the  appeal.  Kjellander  v. 
Kjellander,  45:  943,  132  Pac.  1170,  90  Kan. 
102. 

44.  Where  there  is  a  variance  between 
the  verdict  of  the  jury  and  the  sentence  of 
the  court,  it  must  appear  from  the  record 
that  such  variance  cannot  be  corrected  with- 
out depriving  toe  defendant  of  a  substantial 
riffht,  before  the  conviction  will  be  set 
aside,  but  the  cause  will  be  remanded  to  the 
lower  court  for  resentence.  Wood  v.  State, 
45:  673»  112  Pac.  11,  4  Okla.  Crim.  Rep. 
436. 

APPIiIANCES. 

Master's  duty  aa  to,  see  Master  and 
Servant. 

APPOINTMENT. 

Of    personal    representative,    see    Ex- 
ecutors  and    Administrators,    1-4. 
Of  receiver,  see  Reeeivera. 

APPRAISAIi. 

See  Arbitration. 

APPROPRIATIONS. 

Of  public  money,   for   what   purposes, 
see  Public  Moneys. 

An  appropriation,  within  the  mean- 
ing of  a  constitutional  provision  that  no 
money  shall  be  drawn  from  the  state  treas- 


ARBITRATION— ATTORNEYS. 


ury  except  in  puriiuince  of  appropriationfl, 
U  effected  by  a  statute  directing  that  Touch- 
ers iesued  to  peneioners  shall  be  paid  out 
of  the  treasui^  upon  the  warrant  of  the 
auditor,  who  is  directed  to  issue  his  war- 
rant to  each  person  for  the  amount  of  his 
claim.  Bosworth-y.  Harp,  45:693,  167  S. 
W.  1084,  154  S.  W.  6G9. 

ARBITRATION. 

1.  A  contract  for  the  appraisement  of 
a  stock  of  merchandise  "at  tne  invoice  pur- 
chase price"  means  that  the  goods  are  to 
be  appraised  at  what  was  paid  for  them 
when  they  were  bought,  not  at  what  it 
would  cost  to  buy  them  from  wholesalers 
at  the  time  of  the  appraisement.  Swisher 
V.  Dunn,  45:  8zo,  131  Pac.  571,  89  Kan.  412. 

2.  Where  appraisers  appointed  to  ap- 
praise a  stock  of  merchandise  upon  a  sale 
thereof  at  what  had  been  paid  for  the  goods, 
under  a  misapprehension  as  to  the  meaning 
of  the  language  used  in  the  contract,  ap- 
praised the  goods  at  what  it  would  cost  to 
buy  them  from  wholesalers  at  the  time  of 
the  appraisement,  their  award  is  not  bind- 
ing.    Swisher   ▼.   Dunn,  45:  8zo»   131   Pac. 


ing. 
671, 


89  Kan.  412. 


AROUBfBNT. 

Of    counsel,   see    Appeal    and     Error, 
38-40. 


ARRAIGNMENT. 

Presumption  on  appeal 
ment  of  accused. 
Error,  10. 


to  arraign- 
Appeal  and 


ASSAUIiT  AND  BATTERY. 

On  passenger,  see  Carriers,  3,  4. 

1.  One  is  not  guilty  of  assault  in  pla- 
cing his  hand  upon  a  woman  whom  he  dis- 
covers to  be  in  danger  of  being  led  astray, 
for  the  purpose  of  persuading  her  to  return 
to  her  friends,  if  he  attempts  no  coercion, 
and  leaves  her  when  she  frees  herself  from 
his  touch.  State  v.  Hemphill,  45:  455»  78 
S.  E.  167,  —  N.  C.  — .  (Annotated) 

2.  Abusing  and  threatening  a  woman 
over  a  telephone  is  not  an  assault.  Kramer 
V.  Ricksmeier,  45:  928,  139  N.  W.  1091,  — 
Iowa,  — . 

3.  The  flight  of  the  person  assaulted 
when  another  advances  upon  him  with 
drawn  knife  under  threat  to  kill  him,  so 
that  the  assailant  does  not  get  near  enough 
to  carry  out  his  threat,  does  not  prevent  the 
act  from  being  a  criminal  assault,  under  a 
statute  making  an  assault  an  unlawful  at- 
tempt coupled  with  the  present  ability  to 
commit  a  violent  injury  on  the  person  of 
another.  Wells  v.  State,  45:  Z1719  167  S. 
W.  889,  —  Ark.  — w 

A8SAYER8. 

Injunction  against  operation  of  assay 
office,  see  Injunction,  1. 

ASSESSMENTS. 

For  insurance,  see  Insurance,  21. 

For  public  improvements,    see    Public 
Improvements. 
46  L.R.A.(N.S.) 


ASSIGNMENT. 

Of   corporate  stock,   see   Corporations, 

Assignment  by  administrator  to  widow 
of  right  of  action  for  death  of 
intestate,  see  Executors  and  Ad- 
ministrators, 6. 

Of  insurance  policy,  see  Insurance,  22, 
23. 

The  vendor  cannot  maintain  an 
action  to  recover  the  deferred  payments 
from  the  principal  in  case  of  an  option  con- 
tract to  purchase  mining  property,  secured 
by  an  agent  in  his  own  name,  and  assigned 
to  his  principal,  although  the  assignee  ex- 
pressly agrees  with  the  agent  to  make  th« 
payments  necessary  to  comply  with  the 
option,  where^  by  the  terms  of  the  contract, 
all  payments  are  optional.  Rockwell  ▼. 
Edgcomb,  45:  66z,  131  Pac  191,  72  Wash. 
694. 

ASSOCIATIONS. 

See  Labor  Organisations. 

ASSUBfPSIT. 

On  an  account  stated,  see  Accounts,  3. 

1.  Assumpsit  will  not  lie  on  behalf  of 
one  who  has  contributed  his  property  to  a 
communistic  religious  society  of  which  he  is 
a  member,  in  consideration  of  receiving 
support  for  himself  and  his  family  to  rp- 
gam  possession  of  the  property  upon  his 
withdrawal  from  the  society.  Ruse  v.  Wil- 
liams, 45:  933,  130  Pac.  887,  —  Ariz.  — . 

2.  A  county  which,  with  knowledge  of 
the  facts,  returns  money  voluntarily  paid  is 
satisfaction  of  a  tax  assessment  subsequent- 
ly declared  to  be  invalid,  cannot  maintain 
an  action  to  recover  the  money  so  paid,  al- 
though it  could  not  have  been  compelled  to 
make  the  refund.  Adair  County  v.  Johns- 
ton, 45:  753,  142  N.  W.  210,  —  Iowa,  — . 

(Annotated) 

3.  A  liquor  dealer  cannot  recover  the 
unearned  portion  of  his  license  fee  when  his 
license  is  summarily  revoked  by  the  mu- 
nicipal authorities  because  he  was  not  a  fit 
person  to  conduct  the  business.  Roberts  v. 
Boise  City,  45:  593*  132  Pac  308,  23  Idaho, 
716.  (Annotated) 

ASSUMPTION  OF  RISK. 

By  boy  in  jumping  from  moving  train. 

see  Carriers,  12. 
By  servant,  see  Master    and    Servant, 

33-42. 

ATTAGHBIENT. 

Defense  to  note  given  to  secure  relesse 
of,  see  Bills  and  Notes,  6. 

Giving  note  to  secure  release  of,  as  a 
compromise  and  settlement,  see 
Compromise  and  Settlement,  2. 

ATTORNEYS. 

Argument  of,  see  Appeal    and    Error, 

3^-40. 
Taking    by,    of    acknowledgment,    sse 

Acknowledgment,  1. 
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1.  An  attorney  cannot  be  disbarred  for 
lending  money  on  usury,  if  the  takins  of 
usury  is  not  an  oflfense  affainst  the  law. 
People  ex  rel.  Chicago  Bar  Asso.  y.  Wheeler, 
45:  zaoa,  102  N.  £.  188,  269  111.  99. 
Relation  to  client. 

Vacation  of  order  of  dismissal  entered 
pursuant  to  unauthorized  compro- 
mise by  attorney,  see  Judgment,  3. 

Right  to  recover  for  services  in  secur- 
ing release  of  person  from  insane 
asylum,  see  Incompetent  Persons. 

Instruction  in  action  by  attorney  to 
recover  compensation,  see  Trial,  18. 

2.  A  general  retainer  authorizes  an  at- 
torney to  do  anything  fairly  pertaining  to 
the  prosecution  of  his  client's  cause,  but 
not  to  surrender  or  compromise  away  his 
client's  substantial  rights;  and  therefore, 
an  attorney  employed  by  the  agent  of  a 
landlord  to  collect  rent  has  no  authority,  by 
virtue  of  such  general  employment,  to 
compromise  a  suit  brought  on  such  claim, 
and  surrender  the  claim  for  rent,  and  agree 
that  the  defendant  be  paid  a  certain  sum 
on  a  cross  petition  filed  by  him.  Turner  ▼. 
Fleming,  45:  265,  130  Pac.  651,  —  Okla.  — . 

3.  Where  an  action  for  personal  in- 
juries, in  which  an  attorney  was  employed 
under  a  contract  by  which  he  was  to  re- 
ceive one  half  of  any  recovery,  after  pay- 
ment of  certain  expenses,  was  settled  by 
the  client  without  the  knowledge  or  consent 
of  the  attorney,  such  attorney  cannot  bring 
suit  in  the  name  of  his  client  for  the  pur- 
pose of  recovering  his  fee,  although  the  de- 
fendant made  the  settlement  after  notice 
of  the  contract  between  the  attorney  pknd 
his  client.  Winslow  Brothers  Co.  v. 
Murphy,  45:  750,  77  8.  E.  26,  139  Ga.  231. 

(Annotated) 

ATTRACTIVE  NUISANCE. 

Liability  of  city  on  theory  of,  see  Mu- 
nicipal Corporations,  10. 

AUDITOR. 

Expert  accountants,  see  Accountants. 

AUTOMOBILES. 

Defense  to  note  given  to  secure  release 
of  attachment  for  repair  bill,  see 
Bills  and  Notes,  6. 

Compromise  of  dispute  as  to  amount  of 
bill  for  repairs,  see  Compromise 
and  Settlement,  2. 

Making  owner  of,  liable  for  injury 
through  use  of  machine  by  per- 
sons who  have  taken  it  without 
his  knowledge  or  permission,  see 
Constitutional  Law,  4. 

Liability  of  garage  keeper  as  bailee, 
see  Bailment. 

Estoppel  to  introduce  evidence  as  to 
value  of  injured  machine,  see  Es- 
toppel,   8. 

When  statute  of  limitations  begins  to 
run  against  action  for  damages 
resulting  from  fright  of  horse  by 
automobile,  see  Limitation  of  Ac- 
tions, 5. 
46  L.R.A.<N5.) 


Who  is  master  of  negligent  ehauffeor, 
see  Master  and  Servant,  1. 

Liability  of  city  for  negligence  of  em- 
ployee in  running  machine,  see 
Municipal   Corporations,   12. 

Liability  of  proprietor  of  garage  for 
acts  of  servant,  see  Master  and 
Servant,    47-49,    61-63. 

A  statute  making  the  owner  of  a 
motor  vehltle  liable  for  injuries  caused  by 
its  operation  by  any  person  limits  liability 
to  the  proprietor  of  the  vehicle,  and  does 
not  extend  it  to  persons  who  may  be 
mediately  or  immediately  in  possession  of 
it,  where  other   provisions   of   the  statute 

Srovide  for  its  registration  by  the  owner, 
^augherty  y.  Thomas,  45:  699,  140  N.  W. 
616,  —  Mich.  — . 

AWARD. 

Of  arbitrators,  see  Arbitration,  2. 
Of  commissioners  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  3. 

BAIL  AND  RECOGNIZANCE. 

Effect  of  discharging  prisoner  from 
custody  on  his  surrender  by  his 
bail,  see  Criminal  Law,  2. 

BAILMENT. 

Presumption  and  burden  of  proof  as 
to  negligence,  see  Evidence,  4. 

Keeper  of  boarding  house  as  gratuitous 
bailee,  see  Innkeepers. 

Liability  of  bailee  for  acts  of  serv- 
ants, see  Master  and  Servant,  47- 
49,  61-63. 

1.  A  garage  keeper  to  whom  an  auto- 
mobile is  entrusted  for  repairs  is  a  bailee 
for  hire  and,  while  not  an  insurer,  is  bound 
to  use  reasonable  care  to  protect  and  pre- 
serve it.  Roberts  v.  Kinley^  45:  938,  132 
Pac.  1180,  89  Kan.  886. 

2.  The  proprietor  of  a  garage  in  which 
automobiles  are  Kept  for  nire  is  not  an 
insurer  of  the  machines,  but  owes  the  duty 
to  exercise  only  ordinary  care  with  regard 
thereto.  Firemen's  Fund  Ins.  Co.  v.  Schrei- 
ber,  45:  3i4»  136  N.  W.  607,  160  Wis.  42. 

( Annotated ) 

BANKRUPTCY. 

1.  The  payment  by  the  maker  of  a 
note  to  the  holder  in  exoneration  of  an 
accommodation  indorser,  within  four 
months  of  bankruptcy,  is  a  preference  to 
the  indorser  which  may  be  recovered  by  the 
trustee  under  §  60,  subdivision  a  and  b,  of 
the  bankruptcy  act.  Piatt  v.  Ives,  45: 
1068,  86   Atl.    679,   86   Conn.   690. 

(Annotated) 

2.  A  creditor  of  a  bankrupt  who  has 
received  a  voidable  preference  is  not  limit- 
ed to  one  year  after  the  adjudication  of 
bankruptcy  for  the  presentation  of  his 
claim,  if  litigation  is  necessary  for  its 
liquidation,  which  is  not  terminated  until 
after  the  expiration  of  that  period.  Piatt 
V.  Ives,  45:  X068,  86  Atl.  679,  86  Conn. 
690. 

3.  The  provision  in  the  bankruptcy  act 
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excepting  from  discharge  debts  created  by 
default  in  any  fiduciary  capacity  does  not 
include  money  due  from  an  agent  to  his 
principal  arising  from  sale  of  goods  placed 
in  his  hands  for  sale,  although  the  pro- 
ceeds were  under  the  contract  to  belong 
to  the  principal,  to  be  held  by  the  agent 
in  trust  for  the  settlement  of  the  prin- 
cipal's account.  American  Agricultural 
Chemical  Co.  ▼.  Berry,  45:  iiq(5»  87  Atl. 
218,  —  Me.  — . 

BANKS. 

Liability  of  administrator  for  loss  of 
funds  through  bank  failure,  see 
Executors   and  Administrators,  7. 

Notice   to,  see  Notice,  2. 

Officers  and  agents. 

1.  Authority  conferred  upon  the  presi- 
dent of  a  bank  to  sign  notes  and  cnecks 
of  the  corporation  and  to  disburse  moneys 
on  behalf  of  the  corporation  includes  au- 
thority to  indorse  the  company's  notes. 
Page  ▼.  Ford,  45:  247,  131  Pac.  1013,  —  Or. 

2.  Directors  of  a  bank  are  not  person- 
ally liable  directly  to  depositors  for  the 
loss  of  deposit  accounts  through  the  in- 
solvency of  the  bank  due  to  their  negli- 
gence. United  States  Fidelity  A  G.  Co. 
V.  Corning  State  Sav.  Bank,  45:  421,  134 
N.  W.  857,  154  Iowa,  588.  (Annotated) 
Collections. 

Parol  evidence  as  to  indorsement  of 
checks  for  collection,  see  Evidence, 
15. 

Variance  between  pleading  and  proof 
as  to  title,  see  Evidence,  61. 

3.  An  unrestricted  indorsement  of  a 
check  confers  on  the  indorsee  the  legal 
title  and  the  right  to  sue  thereon,  although 
the  check  is  taken  for  collection.  Citizens' 
State  Bank  v.  E.  A.  Tessman  A  Co.  45: 
606,  140  N.  W.   178,  121   Minn.  34. 

4.  Where  certain  checks  are  deposited 
by  the  payee  to  his  account  in  a  bank,  and 
immediately  thereafter  he  draws  on  his 
account  in  favor  of  the  drawer  of  the 
checks,  in  such  an  amount  as  to  leave  his 
account  with  the  bank  overdrawn  upon  a 
dishonor  of  the  checks  deposited,  and  there- 
after other  checks  are  substituted  by  the 
drawer  of  the  first  checks  for  the  dis- 
honored ones,  and  these  indorsed  unre- 
strictedly, and  deposited  for  collection  by 
the  payee  with  the  bank,  to  make  good  his 
overdraft,  and  thereupon  the  drawer,  with 
knowledge  of  the  possession  of  the  checks 
by  the  bank,  settles  with  the  depositor, 
and  stops  payment  on  the  substituted 
checks,  an  action  may  be  maintained  by 
the  bank  against  the  drawer  on  the  checks. 
Citizens'  State  Bank  ▼.  E.  A.  Tessman  A 
Co.  45:  606,  140  N.  W.  178,  121  Minn.  34. 

5.  An  agency  coupled  with  an  interest 
in  favor  of  the  bank  is  created  by  the  de- 
posit in  a  bank  of  checks  unrestrictedly 
indorsed,  in  lieu  of  previously  dishonored 
checks,  and  to  cover  an  overdraft  created 
thereby;  and  the  depositor  has  no  power 
to  revoke  thp  agency,  or  to  demand  a  re- ' 
45  L.R.A.(Ni3.) 


turn  of  the  checks  or  their  proceeds,  or  to 
prejudice  the  rights  of  the  bank  by  a 
settlement  with  the  drawer,  so  long  as'tlie 
overdraft  is  unpaid.  Citizens'  State  Bank 
V.  E.  A.  Tessman  ft  Co.  45:  606,  140  N.  W. 
178,  121  Minn.  34. 
Pledge  of  assets. 

6.  A  bank  organized  under  a  statute 
permitting  it  to  do  business  upon  the 
terms  and  conditions  and  subject  to  the 
liabilities  prescribed  in  the  statute  has  no 
power  to  pledge  its  assets  to  secure  a  de- 
positor or  a  surety  for  a  depositor,  where 
such  power  is  not  expressly  mentioned  in 
the  statute.  Commercial  Bank  ft  T.  Co. 
V.  Citizens'  Trust  ft  Guaranty  Co.  45:  950, 
156  S.  VV.  160,  153  Ky.  566. 

7.  A  statute  requiring  banks  which  be- 
come state  depositories,  to  give  security  for 
the  public  fund,  does  not  authorize  them 
to  pledge  their  assets  as  security,  but  ap- 
plies to  personal  security  only.  Commer- 
cial Bank  &  T.  Co.  v.  Citizens'  Trust  ft 
Guaranty  Co.  45:  950^  156  S.  W.  100,  153 
Ky.  566.  (Annotated) 

8.  Charter  authority  to  receive  de- 
posits and  pay  interest  thereon  does  not 
empower  a  bank  to  pledge  its  assets  to 
secure  a  depositor.  Commercial  Bank  ft 
T.  Co.  ▼.  Citizens'  Trust  ft  Guaranty  Co. 
45:  950,  156  S.  W.  160,  153  Ky.  566. 

BATTERY. 

See   Assault  and  Battery. 

BBNEFICIARIES. 

Of  insurance,  see  Insurance. 

BEINEFITS. 

Deducting  benefits  resulting  from  nui- 
sance from  damages  for,  see  I>un- 
ages,  7. 

BENEVOIiENT  SOOTEnTES. 

Binding  effect  on  order  of  acceptance 
of  dues  by  local  lodge,  see  Insur- 
ance, 29. 

BETTERMENTS. 

By  cotenant,  see  Cotenancy. 

Right  of  widow  of  cotenant  to  dower 
in  improvements  made  by  hus- 
band, see  Dower. 

niLJjS  AND  NOTES. 

Preferences  to  indorser,  see  Bank- 
ruptcy, 1. 

Authority  of  bank  oflScers  as  to,  see 
Banks,    1. 

Compromise  by  giving  of,  see  Com- 
promise and  Settlement,  2. 

Validity  of  note  procured  by  duress, 
see  Duress,  1,  2. 

Presumption  as  to  indorsement,  see 
Evidence,  7. 

Parol  evidence  as  to,  see  £}vidence,  15. 

Presumption  and  burden  of  proof  in 
action  on,  see  Evidence,  7. 

Payment   of   note,  see   Pajnnent. 

Taxation  of  premium  notes, 
2. 
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Negotiability. 

L  An  indorsement  making  a  note  pay- 
able in  the  alternative  to  one  or  the  other 
of  two  persons  named  does  not  destroy  its 
negotiability  under  the  negotiable  instrn- 
ment  act.  Page  ▼.  Ford,  45:  247,  131  Pac. 
1013,  —  Or.  — . 

2.  The  insertion  in  a  mortgage  given 
to  secure  a  note,  both  instruments  being 
executed  at  the  same  time  as  part  of  the 
same  transaction  of  a  provision  that  the 
mortgagor  shall  pay  all  taxes  assessed 
against  the  note  or  mortgage,  does  not, 
where  the  note  does  not  incorporate  the 
provisions  of  the  mortgage,  render  the  note 
non-negotiable  as  creating  an  uncertainty 
in  the  amount  due,  since  the  instruments 
are  not  to  be  construed  together  as  form- 
ing only  one  contract.  Page  v.  Ford,  45: 
247,  131  Pac.  1013,  —  Or.  — . 
Liability  of  indorser. 

3.  The  payee  of  a  note  cannot  enforce 
payment  of  it  against  one  who,  without  the 
knowledge  of  the  maker,  signs  it  to  assist 
him  in  discounting  it  at  the  bank,  if  it  is 
never  discounted,  but  the  payee  is  merely 
seeking  to  enforce  the  original  obligation. 
Cowan  V.  Hudson,  45:  720,  62  So.  276,  — 
Mi  SB.  — . 

Rights  and  liabilities  of  transferees. 

4.  It  is  only  where  a  defense  arises 
before  indorsement  that  the  question  wheth- 
er the  indorsee  is  an  indorsee  for  value 
within  the  law  merchant  becomes  material. 
Citizens'  State  Bank  v.  £.  A.  Tessman  k 
Co.  45:  606,  140  N.  W.  178,  121  Minn.  34. 

5.  Lack  of  consideration  is  no  defense 
to  a  note  in  the  hands  of  a  bona  fide  holder 
for  value.  Page  v.  Ford,  45:  247,  131  Pac. 
1013,  —  Or,  — . 

Actions;  defenses. 

Defense  of  duress,  see  Duress. 

Effect  of  statute  forbidding  deficiency 
judgment  on  note  secured  by  mort- 
gage, see  Election  of  Remedies. 

6.  One  who,  to  release  an  attachment 
of  his  automobile  for  a  repair  bill  gives 
his  promissory  note  for  the  amount  of  the 
bill,  cannot,  in  a  suit  on  the  note,  set  up 
a  failure  of  consideration  because  the  re- 
pairs were  not  properly  made.  Kendall 
V.  Rossi,  45:  985,  87  Atl.  186,  —  R.  I.  — . 

BOARD  OF  EDUCATION. 

See  Schools. 

BONA  FIDE  HOIiDERS. 

Of  note,  see  Bills  and  Notes,  0. 
Of   corporate  stock,  see  Corporations, 
3. 

BONDS. 

Evidence  as  to  boTid  alleged  to  have 
been  executed  by  one  since  de- 
ceased, see  Evidence,  20. 

Control  by  public  service  commission 
of  issue  of  corporate  bonds,  see 
Public   Service   Commission,  2. 

Replevin   bonds,   see  Replevin. 

I.  A  newspaper  publisher  cannot  re- 
cover on  the  bond  of  the  county  clerk  for 
46  T^R.A.(NJ3.) 


the  clerk's  failure  to  publish  in  the  paper 
lists  of  nominations  for  public  office,  which 
he  is  by  law  required  to  publish,  since  the 
duty  was  for  the  benefit  of  the  public,  and 
not  for  that  of  the  publisher.  People  use 
of  Lamar  Pub.  Co.  v.  Hoag,  45:  834,  131 
Pac.  400,  —  Colo.  — . 

2.  Ballots  rejected  as  unintelligible  or 
illegal  should  not  bs  counted  in  determin- 
ing the  total  vote  cast  upon  a  proposition 
to  issue  bonds,  under  a  statute  requiring 
its  adoption  by  three  fifths  of  the  qualified 
voters  of  the  town  or  city  voting  at  the 
election.  State  ex  rel.  Short  v.  Clausen, 
45:  7x4,  130  Pac.  479,  72  Wash.  409. 

(Annotated) 

BOOKS. 

See,  Schools. 

BOUNDARIES. 

The  dredging  of  a  new  channel  by 
tne  government  in  a  river  which  forms 
the  boundary  between  two  states  does  not 
change  the  state  boundary  from  the  middle 
of  the  former  main  navigable  channel  to 
the  newly  formed  channeL  Whiteside  v. 
Norton,  45:  xia,  205  Fed.  6,  —  CCA.  — . 

BRAKEMAN. 

Authority  of,  to  eject  trespassers,  see 
Carriers,  7. 

BREACH. 

Of  contract,  see  Contracts,  10. 
Of  covenant,  see  Covenants  and  Con- 
ditions, 2. 

BRIDGES. 

As  a  local  improvement  for  which 
abutting  propertv  may  be  assessed, 
see  Cases  Certified;  Public  Im- 
provements, 1. 

Municipal  liability  for  injury  by  oper- 
ation of  drawbridge,  see  Municipal 
Corporations,  13. 

BRIEFS. 

On  appeal,  see  Appeal  and  Error,  6. 

BUILDINGS. 

Oral  statements  by  grantor  as  to  build- 
ing restrictions  on  other  lots  in 
tract,  see  Contracts,  1,  2. 

Equitable  relief  for  violation  of  oral 
assurance  by  grantor  as  to  build- 
ing restrictions,  see  Equity,  3. 

Restrictions  in  covenants,  see  Covenants 
and  Conditions,  1,  2. 

Who  is  within  protection  of  ordinance 
reouiring  roof  over  sidewalk  while 
building  is  bein^  erected,  see  Mu- 
nicipal Corporations,  1. 

Contract  for  state  buildings,  see  State. 

Statute  nullifying  contract  for  con- 
struction of  state  building,  see  Con- 
stitutional Xaw,  10. 

BUIiK   SALES. 

In  general,  see  Fraudulent  Conveyances. 
Validity   of  sale  in  bulk  of  stock   of 
drugs,  see  Contracts,  4. 
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BURDBN  OF  PROOF. 

In  general,  see  Evidence,  2-9. 

BURGTjART. 

Liability  for  killing  another  under  mis- 
taken belief  that  he  was  a  burglar, 
see  Death,  2. 

Question  for  jurj  as  to  reasonableness 
of  belief  that  person  killed  was  at- 
tempting burglary,  see  Trial,  8. 

BY-LAWS. 

Of  insurance  company,  see  Insurance, 
3,  4. 

CANCELATION  OF  INSTRUMENTS. 

Cancelation  of  insurance  policy,  see  In- 
surance, 7-11. 

Equity  may  set  aside  a  deed  execut- 
ed by  an  employee  to  his  employer  to  avoid 
threatened  prosecution  for  embezzlement 
of  wiiich  he  was  not  guilty,  although  the 
»eal  would  prevent  showing  lack  of  con- 
sideration at  law.  Kronmeyer  v.  Buck,  45: 
Z182,  101  K.  E.  935,  258  IlL  580. 

CANDY. 

Adulteration  of,  see  Conflict  of  Laws. 

CARMACK  AMENDMENT. 

See  Carriers,  19;  Commerce. 

CARRIERS. 

Injury  to  employee,  see  Master  and 
Servant. 

Relation  of  carrier  and  paRsenger  be- 
tween employer  and  servant  rid- 
ing on  elevator,  see  Master  and 
Servant,  17. 

Conversion  by  carrier,  see  Trover,  2,  3. 

Who  are  common  carriers. 

1.  Those  engaged  in  the  business  of 
draymen  or  truckmen,  for  transportation  of 
goods  and  merchandise  within  a  city,  are 
common  carriers.  Lawson  v.  Connolly,  45: 
115a,  141  N.  W.  623,  —  Mich.  — . 
Assault. 

Punitive  damages  for,  see  Damages,  1. 
Recovery  for  mental  suffering,  see  Dam- 
ages, 8. 

2.  A  carrier  is  not  liable  for  an  assault 
upon  one  passenger  by  pushing  another 
against  him  if,  without  provocation,  the 
one  pushed  assaulted  the  conductor,  who. 
using  no  more  force  than  was  or  reason- 
ably appeared  to  be  necessary,  repelled  the 
attack,  and  in  so  doing  pushed  him  against 
the  complaining  passenger.  Chesapeake  & 
0.  R.  Co.  V.  Robinett,  45:  433,  152  S.  W. 
976,  151  Ky.  778. 

Measure  of  care  reqalred;   negligence 
generally. 

3.  A  carrier  is  not  liable  for  fright  of 
a  passenger  by  wrongfully  assaulting  her 
father,  and  ejecting  him  from  the  train, 
in  her  presence,  and  leaving  her  to  pursue 
her  journey  alone,  Chesapeake  &  0.  R.  Co. 
v.  Robinett,  45:  433i  162  S.  W.  976,  151  Ky. 
778.  ( Annotated ) 

4.  A  carrier  which,  in  wrongfully  eject- 
45  L.R.A.(N.S.) 


ing  a  passenger  from  the  train,  knocks  or 
throws  him  against  his  daughter  to  her  in- 
JU17,  is  liable  for  the  injurv  and  fright 
which  maj  result  to  her  therefrom.  Chei«- 
peake  &  0.  R.  Co.  ▼.  Robinett,  45:  433,  152 
S.  W.  976,  151  Ky.  778. 

5.  A  passenger  cannot  recover  dama<^ 
for  injury  inflicted  upon  her  by  the  punn- 
ing against  her  by  the  train  hands  of  her 
father,  in  an  attempt  to  eject  him  from 
the  train,  using  no  more  force  than  was 
necessary,  if,  Mcause  of  his  intoxication, 
refusal  to  surrender  his  ticket,  and  abuse, 
he  rendered  himself  subject  to  ejection,  and 
his  resistance  thereto  caused  the  impain 
with  the  person  injured.  Chesapeake  &  0. 
R.  Co.  v.  Robinett,  45:  433»  152  S.  W.  976, 
151  Ky.  778. 

Duty  aa  to  Tehlcle  or  place  of  riding. 

6.  A  street  car  company  is  not  nf*gligent 
is  using  open  cars  with  wheel  guards  pro- 
jecting into  the  running  boards  along  the 
sides  so  as  to  be  liable  for  injuries  to  a 
passenger  whose  foot  strikes  and  slips  from 
the  guarding  when  he  is  attempting  to 
alight  from  the  car,  thereby  throwing  him 
from  the  car  and  injuring  him,  if  cars  of 
this  type  are  in  common  use,  and  it  is  not 
shown  to  be  feasible  to  dispense  with  guards 
or  use  safer  ones.  Adduci  v.  Boston  Ele- 
vated R.  Co.  45:  969,  102  N.  E.  315,  — 
Mass.  —  .  (Annotated* 
Ejection  of  passenger  or  trespasser. 

See  also  supra,  4,  5. 

7.  A  brakeman  on  a  freight  train  has 
no  implied  authority  to  remove  trespassers 
therefrom,  so  as  to  charge  the  railroad  com- 
pany with  liability  for  injuries  inflicted  in 
the  performance  of  the  act.  Harrington  v. 
Boston  &  M.  R.  Co.  45:  813,  100  X.  K.  606, 
213  Mass.  338.  (Annotated) 
Injuries  In  getting  on  or  off. 

See  also  supra,  6. 

8.  A  street  car  company  is  not  negli- 
gent in  stopping  its  cars  where  the  ground 
slopes  toward  a  sewer  pocket,  so  that  at  the 
point  where  passengers  must  alight  it  is  2 
or  3  inches  below  the  ordinary  level,  where 
the  street  is  in  good  repair,  and  it  has  per- 
mitted passengers  to  alight  at  such  point 
for  years  without  any  complaint  that  it 
is  unsafe  to  do  so.  Morrison  v.  Rhode  Is- 
land Co.  45:  988,  87  Atl.  199,  —  R.  I.  — . 

9.  The  mere  fact  that  a  thirteen-year- 
old  boy  who  is  accustomed  to  riding  be- 
tween his  home  and  school  on  a  railroad 
train  knows  that  there  is  possibility  of  in- 
jury is  jumping  from  the  train  while  it  is 
moving  does  not  relieve  the  carrier  from  lia- 
bility for  his  injury  in  attempting  to  jump 
when  the  train  is  passing  the  school,  if. 
to  the  knowledge  of  the  carrier,  boys  had 
been  in  the  habit  of  doing  so  without  any 
attempt  on  its  part  to  prevent  it.  Kambour 
V.  Boston  &  M.  R.  Co.  45:  xx88,  86  Atl.  624, 
—  N.  H.  —  . 

10.  A  railroad  company  having  knowl- 
edge that  boys  riding  to  school  on  its  trains 
are  in  the  habit  of  jumping  from  the  train 
while  it  is  passing  the  schoolhouae,  to  avoid 
walking  back  from  the  station,  is  bound  to 
take  active  measures  to  prevent  their  doing 
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BO.    Kambour  y.  Boston  ft  M.  R.  Co.  45: 
1 188,  86  Atl.  624,  —  N.  H.  — . 

11.  A  railroad  company,  whose  duty  18 
to  restrain  a  boy  from  leaving  a  moving 
train,  is  liable  for  injury  to  ttim  in  so  leav- 
ing, if,  because  of  his  youth  and  inexperience 
he  was  not  negligent  in  so  doing,  notwith- 
standi nff  he  knew  that  there  was  a  possi- 
bility of  his  being  injured,  and  voluntarily 
assumed  the  risk  of  such  injury.  Kambour 
V.  Boston  ft  M.  R.  Co.  45:  1188,  86  Atl.  624, 

—  N.  H.  — . 

12.  A  boy  who  does  not  know  that  it  is 
the  duty  of  a  railroad  company  to  prevent 
him  from  jumping  from  its  train  does  not 
consent  to  its  failure  to  do  so,  so  as  to 
make  applicable  the  maxim  Volenti  non  fit 
injuria  to  an  injury  received  by  him  in  so 
doing.  Kambour  ▼.  Boston  ft  M.  R.  Co.  45: 
u88,  86  Atl.  624,  —  N.  H.  — . 

13.  Whether  or  not  a  thirteen-year-old 
boy  was  negligent  in  attempting. to  leave 
a  train  while  it  was  in  motion  must  be  de- 
termined by  ascertaining  whether  or  not 
the  ordinary  boy  of  his  age  and  experience, 
and  with  his  knowledge  of  the  situation  and 
its  dangers  would  have  done  what  he  did. 
Kambour  ▼.  Boston  ft  M.  R.  Co.  45:  xx88, 
86   Atl.   624,  —  N.   H.  — . 

Duty  to  receive  and  transport  freight. 

14.  A  transportation  of  intoxicating 
liquor  from  a  place  of  sale  in  one  state  to 
the  residence  of  a  purchaser  in  another, 
which  is  designed  to  be  a  continuous  pas- 
sage, is  interstate  commerce,  although  it  is 
to  go  over  the  lines  of  several  connecting 
carriers,  and  therefore,  an  express  company 
cannot  refuse  to  receive  from  a  boat  a  pack- 
age at  a  point  within  the  state  of  destina- 
tion to  complete  the  transportation,  al- 
though a  statute  forbids  any  person  to  as- 
sist either  seller  or  purchaser  in  effecting 
a  sale  of  liquor  within  the  state.  Ameri- 
can Exp.  Co.  y.  Beer,  45:  lao,  61  So.  306, 

—  Miss. — .  (Annotated.) 
Delivery  by  carrier;  delay. 

Burden   of  showing   inability  to  com- 
municate with  shipper  where  car- 
rier sells  goods  without  notice,  see 
Evidence,  8. 
Sale  of  goods  by  carrier  without  notice 

as  conversion,  see  Trover,  2. 
16.  Where  a  carrier  offers  delivery  of 
goods  to  a  consignee,  who  refuses  to  accept 
them,  the  carrier  is  chargeable  with  the 
duty  of  notifying  the  shipper  with  reason- 
able promptness  that  the  goods  are  held  sub- 
ject to  his  order,  and  the  perishable  nature 
of  the  goods  will  not  excuse  the  omission 
of  the  carrier  to  give  this  notice  where 
ii  is  practicable  to  do  so,  nor  will  it  au- 
thorize the  carrier  to  sell  the  goods.  Ala- 
bama G.  S.  R.  Co.  V.  McKenzie,  45:  18,  77 
S.  E.  647,  139  Ga.  410.  (Annotated) 

16.  A  statute  providing  that  whenever 
the  property  transported  by  a  carrier  is 
fruit,  and  it  is  not  delivered,  the  same 
may  be  sold  at  public  outcry  on  twenty- 
four  hours'  notice  of  sale,  does  not  protect 
a  carrier  who  has  given  no  notice  of  such 
sale.  Alabama  G.  S.  R.  Co.  v.  McKenzie, 
45:  18,  77  S.  E.  647,  139  Ga.  410. 
45  UR.A.(N.S.) 


Carrying  Hve  stock. 

Measure  of  damages  for,  see  Damages, 
3,  4. 

Conversion  of  injured  live  stock  by  car- 
rier, see  Trover,  3. 

Evidence  in  action  for  conversion  of, 
see  Evidence,  49. 

17.  A  railroad  company  is  liable  for  in- 
jury to  live  stock  in  its  possession  for 
transportation  through  the  derailment  of 
the  train  by  the  sudden  appearance  of  a 
cow  upon  the  track  in  front  of  the  locomo- 
tive under  circumstances  which  it  could  not 
reasonably  have  anticipated,  so  that  it  was 
guilty  of  no  negligence  in  the  matter.  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  y.  Rankin, 
45:  5*91  166  S.  W.  400,  153  Ky,  730. 
Stipulations  as  to  liability. 

Prohibition  against,  as  interference 
with  interstate  commerce,  see  Com- 
merce. 

Effect  of  contract  limiting  liability  on 
measure  of  damages  for  injury,  see 
Damages,  4. 

18.  The  ordinary  rule  of  damages  will 
apply  in  case  of  injury  by  a  carrier  to  live 
stock  in  its  possession  for  transportation, 
if  it  secured  the  contract  fixing  its  value 
by  fraud  or  deceit.  Cincinnati,  N.  O.  ft  T. 
P.  R.  Co.  V.  Rankin,  45:  529,  166  S.  W.  400, 
163  Ky.  730. 

Connecting  carriers. 

19.  The  provision  of  the  Carmack  amend- 
ment of  the  interstate  commerce  act,  ren- 
dering a  carrier  liable  for  loss  or  injury 
to  property  in  its  possession  for  transpor- 
tation, caused  by  it  or  a  connecting  carrier, 
does  not  relieve  it  from  liability  for  loss 
caused  by  derailment  of  the  train  due  to  the 
sudden  springing  of  an  animal  onto  the 
track  in  front  of  the  locomotive,  the  pres- 
ence of  which  could  not  have  been  reason- 
ably anticipated,  so  that  no  amount  of  care 
on  the  part  of  the  carriers  could  have  pre- 
vented the  wreck.  Cincinnati,  N.  0.  ft  T. 
P.  R.  Co.  V.  Rankin,  45:  529,  156  S.  W.  400, 
153  Ky.  730. 

20.  If  a  shipper  does  not  route  his  ship- 
ment, the  carrier  may  select  the  route,  if 
there  be  more  than  one,  but  he  must  exer- 
cise the  option  of  the  selection  reasonably 
Under  the  circumstances,  to  the  best  inter- 
ests of  the  consignee  and  shipper,  and  not 
to  their  disadvantage,  unless  in  good  faith 
and  under  circumstances  which  seem  to  re- 
quire it.  Alabama  G.  S.  R.  Co.  y.  McKen- 
zie, 45:  x8,  77  S.  £.  647,  139  Ga.  410. 
Rates ;    discrimination. 

Effect  on  jurisdiction  of  state  courts  of 
action  for  discrimination,  of  Fed- 
eral Interstate  Commerce  Act,  see 
Courts,  6. 

Damages  in  action  for  discrimination  in 
rates,  see  Damages,  2. 

21.  The  modern  common  law  imposes  up- 
on common  carriers  the  duty  of  equality  in 
freight  rates  to  all  shippers  similarly  cir- 
cumstanced, for  the  transportation  of  the 
same  class  of  goods  the  same  distance;  and 
our  statutes  prohibiting  such  discrimina- 
tion   are   declaratory   of   the    common-law 
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rule.     SuUiyan  t.  Minneapolis  ft  R.  R.  R. 
Co.  45:  6za,  142  N.  W.  3,  121  Minn.  488. 

22.  The  shipper's  common-law  right  of 
action  for  damages  for  discrimination  in 
rates  is  not  taken  away  by  rate-regulating 
statutes,  which  furnish  no  civil  remedy  to 
the  shipper  therefor.  Sullivan  v.  Minneapo- 
lis &  R.  R.  R.  Co.  45:  61a,  142  N.  W.  3,  121 
Minn.  488.  (Annotated) 

23.  Even  though  there  be  no  common- 
law  duty  on  the  part  of  common  carriers 
to  maintain  equality  in  rates,  under  a  stat- 
ute prescribing  the  same  and  thus  imposing 
a  new  obligation  upon  the  carrier  a  shipper 
who  has  l^n  discriminated  against  has  a 
right  of  action  in  damages  therefor,  there 
being  no  civil  remedy  provided  by  the  stat- 
ute. Sullivan  v.  Minneapolis  &  R.  R.  R. 
Co.  45:  6za,  142  N.  W.  3,  121  Minn.  488. 

CARRYING  WEAPONS. 

A  pistol  filled  with  dirt  and  so  rusty 
that  it  cannot  be  loaded  or  unloaded, 
opened  or  fired,  is  not  within  the  law  against 
carrying  concealed  weapons.  Burnside  ▼. 
SUte,  45:  780,  82  80.  420,  —  Miss.  — . 

CARS. 

Injury  to  passenger  by  eondition  of, 

see  Carriers,  0. 
Injunr  to  employee  by,  see  Master  and 

Servant,  27. 
Assumption  of  risk  as  to,  see  Master 

and  Servant,  87. 

OASB. 

No  action  lies  for  causing  the  re- 
lapse of  a  convalescent  woman  by  calling 
her  over  the  telephone  durins  her  husband's 
known  absence  and  with  threatening  and 
abusive  language  ordering  her  to  take 
charge  of  her  husband's  cattle,  which  had 
escaped  from  their  inclosure,  under  penalty 
of  a  threatened  visit  to  her  home  to  avenge 
the  speaker  of  the  assumed  wrong  inflicted 
by  failure  to  keep  the  cattle  inclosed. 
Kramer  v.  Ricksmeier,  45:  gaS,  139  N.  W. 
1091,  —  Iowa,  — . 

OASES  CERTIFIED. 

An  agreed  statement  of  facts  may  be 
certified  to  the  supreme  court  for  its  opin- 
ion as  to  whether  or  not  a  viaduct  in  a 
street  is  a  local  improvement  for  which 
abutting  property  may  be  assessed,  under 
a  statute  permitting  parties  to  any  pro- 
ceeding to  make  an  agreed  case  containing 
the  points  of  law  at  issue  between  them  to 
be  certified  to  the  appellate  court,  and  pro- 
viding that  the  cause  shall  proceed  in  the 
same  manner  as  if  a  full  record  had  been 
certified.  Waukegan  v.  De  Wolf,  45:  918, 
101  N.  E.  532,  258  111.  374. 

CAUSE. 

Opinion  evidence  as  to,  see  Evidence, 

n. 

Sufficiency  of  proof  of,  see  Evidence, 

39. 
Proximate  cause,  see  Proximate  Cause. 
45  L.R.A.(NJ3.) 


CERTIFICATE. 

Of  acknowledgment,  see  Acknowledg- 
ment. 

Of  election,  mandamus  to  compel  issue, 
see  Mandamus,  2,  4. 

CERTIFIED  QUESTIONS. 

See  Cases  Certified. 

CERTIORARI. 

An  indictment  may  be  fonnd  a^Binsi 
one  accused  of  murder,  notwithstanding  the 
pendency  of  certiorari  proceedings  to  re- 
view the  action  of  the  committing  magis- 
trate.  People  v.  Friedman,  45:  55,  98  N.  £. 
471,  205  N.  Y.  161. 

CHARACTER. 

Proof  of,  see  Evidence,  26. 
Proof  of  general  bad  character  to  im- 
peach witness,  see  Witnesses,  3,  4. 

CHARITIES. 

Lapsing  of  bequest  to  charity  rejected 
by  l^iatee,  see  Wills,  4. 

A  fund  bequeathed  to  a  private  in- 
stitution for  charitable  work  does  not  vest 
if  it  is  declined  by  the  trustee,  and  title  to 
it  will  not  be  aiTected  by  a  decree  adjudicate 
ing  the  right  to  its  assets.  Read  v.  Wil- 
lard  Hospital,  45:574,  102  N.  E.  95,  215 
Mass.  132. 

CHARTER. 

Admissibility  in  evidence,  see  Evidence, 
37,  44. 

CHATTEL   MORTGAGE. 

A  sale  by  a  mortgagor  of  chattels, 
in  whom  is  the  legal  title,  with  the  con- 
sent of  the  first  mortgagee,  without  notice 
to  intermediate  lien  holders,  does  not  fore- 
close their  liens,  although  the  sale  is  made 
for  the  full  value  of  the  property,  and  the 
proceeds  are  applied  to  the  payment  of  the 
debt  secured  by  the  first  mortgage.  Platte 
Valley  Cattle  Co.  v.  Bosserman-Gates  Live 
Stock  &  L.  Co.  45:  1x37,  202  Fed.  692,  —  a 
C.  A.  --.  (Annotated) 

CHOSE  IN  ACTION. 

Assignment  of,  by  administrator,  see 
Executors   and  Administrators,   5. 

Levy  on,  see  Legislature;  Levy  and 
Seizure,  1. 

CHRISTBfAS. 

Christmas  festival  as  religious  meet- 
ing, see  Disturbing  Worship. 

Question  for  jury  as  to  whether  Christ- 
mas festival  is  a  religious  meet- 
ing, see  Trial,  4. 

CLAIMS. 

Against  bankrupt  estate,  see  Bank- 
ruptcy, 2. 

Sufficiency  of  claim  for  mechanics' 
liens,  see  Mechanics'  liens,  3. 

OLOUB  ON  TITLE. 

Equity  has  no  jurisdiction  of  a  suit 
to  quiet  title  to  an  island  in  a  navigable 
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riyer  the  naked  title  to  the  bed  of  which 
is  in  the  state,  since  the  riparian  ownei 
may,  where  the  state  law  gives  him  title  tc 
such  islands,  recover  possession  by  an  ac- 
tion of  ejectment.  Whiteside  y.  Norton, 
45:  iia,  206  Fed.  6,  —  a  C.  A.  — .    • 

CLUBS. 

Sale  of  liquor  by,  see  Intoxicating 
Liquors,  2. 

COLLECTIONS. 

By  banks,  see  Banks,  8-^. 

COMBINATIONS. 

Illegal  combinations,  see  Monopoly  and 
Combinations. 

COMMERCE. 

When  transportation  of  liquor  consti- 
tutes interstate  commerce,  see  also 
Carriers,  14. 

Exdusiveness  of  jurisdiction  as  to,  see 
Courts,  6. 

The  provision  of  a  state  Constitution 
forbidding  carriers  to  contract  for  limita- 
tion or  liability  is  superseded  by  the  pro- 
vision of  the  Carmack  amendment  of  the 
interstate  commerce  act,  which  permits 
a  contract  fixing  the  value  of  property  to 
be  transported  m  consideration  of  special 
freight  rates.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  y.  Rankin,  45:  5a9>  156  S.  W.  400,  153 
Ky.  730. 

COMMERCIAL   TRAVELERS. 

Place  of  sale  of  adulterated  confection- 
ery by,  see  Sale,  1,  2. 

COMMON  Carriers. 

See  Carriers. 

COMMUNISM. 

Assumpsit  to  recover  property  con- 
tributed to  communistic  society 
upon  withdrawal  therefrom,  see 
Assumpsit,  I. 

COMPENSATION. 

Of  attorney,  see  Attorneys,  8. 
Of  employee,  see  Master  and  Servant, 
3. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  2,  8. 

COMPROMISE  AND  SETTLEMENT. 

Of  suit  without  consent  of  attorney, 
see  Attorneys,  3. 

Authority  of  attorney  to  compromise 
suit,  see  Attorneys,  2. 

Vacation  of  judgment  entered  pursuant 
to  unauthorized  compromise  by  at- 
torney, see  Judgment,  3. 

Dismissal  of  suit  based  upon  compro- 
mise, see  Judgment,  1. 

See  also  Accord  and   Satisfaction. 

1.  Failure  to  comply  with  the  terms  of 
a  compromise  by  which  an  unliquidated 
claim  for  services  is  settled  by  a  present 
payment  of  a  sum  less  than  demanded  en- 
titles the  creditor  to  retain  what  he  has 
46  IxR.A.(N5.) 


received  and  sue  on  his  original  demand. 
>hubert  v.  Rosenberger,  45:  1062,  204  Fed. 
J34,  —   C.   C.   A.  — .  (Annotated) 

2.  The  giving  of  a  promisory  note  for 
the  amount  of  a  bill  for  repairing  an  auto- 
mobile, to  secure  the  release  of  an  attach- 
ment thereon,  constitutes  a  compromise 
and  settlement  ox  a  dispute  as  to  the 
amount  of  the  bill,  and  precludes  subse- 
quent denial  of  the  claim  upon  the  ground 
that  the  repairs  were  not  properly  made. 
Kendall  y.  Rossi,  45:  985,  87  Atl.  186^  — 
R.  L  — . 

CONCEALED  WEAPONS. 

See    Carrying    Weapons. 

CONDEMNATION. 

Of  property,  see  Eminent  Domain. 

CONDITION. 

Attached  to  gift  to  city,  see  Munici- 
pal Corporations,  9. 

CONFECTIONERY. 

Adulteration  of,  see  Conflict  of  Laws. 

CONFEDERATE  SOLDIERS. 

Pensions  to,  see  Public  Moneys. 

CONFLICT  OF  LAWS. 

It  is  not  criminal  under  the  laws 
of  a  state  to  aid  or  abet  the  sale  of  con- 
fectionery colored  as  prohibited  by  the 
taws  of  such  state,  in  another  state,  though 
such  act  would  violate  the  laws  of  the  first 
state  if  done  within  its  borders.  State 
V.  Gruber,  45:  591,  133  N.  W.  671,  116  Minn. 
221.   . 

CONNECTING  CARRIERS. 

See  Carriers,  19,  20. 


CONSEQUENTIAL  INJURIES. 

From   condemnation    of   property. 
Eminent  Domain,  4. 


CONSIDERATION. 

Effect  of  failure  of,  on  transferee  of 
bill  or  note,  see  Bills  and  Notes,  5, 
6. 

Failure  of,  as  defense  to  note,  see  Bills 
and  Notes,  6. 

Effect  of  failure  of,  generally,  see  Con- 
tracts, 13. 

CONSPIRACY. 

Proof  of  acts  or  declarations  of  eo- 
conspirator,  see  Evidence,  24. 

Prejudicial  error  in  receiving  declara- 
tions of  coconspirator,  see  Appeal 
and  Error,  27. 

Responsibility  of  one  conspiring  to 
commit  robbery  during  which  his 
companion  commits  murder,  see 
Homicide,  4. 

CONSTABLE. 

Acceptance  of  part  of  claim  for  fees  as 
an  accord  and  satisfaction,  see  Ae- 
cord  and  Satisfaction. 
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OONSTITUTION. 

Of  benefit  society,  tee  Insarftnce,  5. 

GONSTITITTIONAL  liAHV. 
Eqnml  protection  and  prlTileces. 

1.  A  statute  limiting  the  hours  of 
labor  of  stationary  firemen  in  certain 
plants  operated  by  steam,  and  running  day 
and  night,  but  which  does  not  apply  to 
plants  running  either  day  or  night,  rests 
on  an  arbitrary  distinction,  and  is  there- 
fore void.  State  ▼.  Barba,  45:  546,  61  So. 
784,  132  La.  768. 

2.  A  statute  providing  that  stationary 
firemen  in  certain  plants  operated  by  steam 
shall  not  be  employed  to  work  consecutive- 
ly more  than  eight  hours  in  one  day,  and 
which  exempts  stationary  firemen  employed 
in  the*  petroleum  industry,  cotton  gins, 
sugar  plantations,  or  in  the  sawmill  in- 
dustry, works  an  unconstitutional  discrim- 
ination and  is  therefore  void.  State  v. 
Barba,  45:  5469  61  So.  784,  132  La.  768. 
Dae  process;  right  to  life,  liberty  and 

property. 

3.  Subjecting  a  delinquent  child  to 
proper  restraint  and  guardianship  does  not 
unconstitutionally  deprive  him  of  his  lib- 
erty. Lindsay  ▼.  Lindsay,  45:  908,  100  N. 
E.  892,  257  lU.  328.  (Annotated) 

4.  The  owner  of  an  automobile  cannot, 
under  the  due  process  and  equal  protection 
clauses  of  the  Constitutions  be  made  liable 
for  injury  to  strangers,  through  its  use  by 
persons  who  have  taken  it  without  his 
knowledge  or  permission,  although  their 
acts  do  not  constitute  larceny.  Daugherty 
V.  Thomas,  45:  699,  140  N.  W.  616,  —  Mich. 
— ,  (Annotfited) 

6.  No  constitutional  rights  of  liberty  or 
property  are  interfered  with  by  an  ordi- 
nance prohibiting  any  exhibition  of  anat- 
omy in  connection  with  a  place  where  medi- 
cal treatment  is  given  or  medicine  sold. 
Chicago  V.  Shaynin,  45:  23,  101  N.  E.  224, 
258  111.  69. 

6.  The  liberty  to  contract  is  not  a 
fundamental  constitutional  right.  Stato  ▼. 
J.  J.  Newman  Lumber  Co.  45:  851,  59  80. 
923,  -—  Miss.  — . 

6a.  No  constitutional  right  of  an  insur- 
ance company  to  contract  is  infringed  by  a 
statute  giving  railroad  companies  whose 
operations  destroy  neighboring  property  by 
fire,  the  right  of  subrogation  to  any  insur- 
ance upon  the  property,  upon  their  pay- 
ment of  the  loss  inflicted.  Boston  Ice  Co. 
v.  Boston  A  M.  R.  Co.  45:  835,  86  Atl.  356, 
-  N.  H.  — . 

7.  A  statute  providing  that  stationary 
firemen  in  certain  plants  operated  by  steam 
shall  not  be  employed  to  work  consecutively 
more  than  eight  hours  in  one  day  is  a  vio- 
lation of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  in  that  said 
act  denies  the  liberty  of  contract  in  relation 
to  labor,  where  tnere  is  no  suggestion  that 
the  occupation  of  a  stationary  fireman  is 
dangerous  or  unhealthy  to  such  a  degree  as 
to  warrant  the  interference  of  the  state. 
State  V.  Barba,  45:  546,  61  So.  784,  132  La. 
768. 

45  L.R.A.(N.S.) 


8.  Restricting  the  right  to  employ 
laborers  in  manuiacturing  and  repairing^  es- 
tablishments to  ten  hours  per  day  except 
in  cases  of  emergency  or  where  public  ne- 
cessity requires  does  not  deprire  the  pro- 
prietors 01  their  liberty  or  property  with- 
out due  process  of  law,  deny  them  a  remedy 
by  due  course  of  law  or  the  equal  protection 
of  the  laws,  nor  abridge  their  privileges  or 
immunities.  State  v.  «f.  J.  Newman  Lumber 
Co.  45:  85X,  59  So.  923,  —  Miss.  — . 

9.  The  arrest,  detention,  and  imprison- 
ment of  persons  by  the  governor  of  the 
state  during  a  time  of  insurrection,  under 
a  statute  conferring  such  power  upon  him, 
do  not  violate  the  due  process  of  law  clauses 
of  §  10,  article  3,  of  the  West  Virginia 
Constitution,  nor  the  14th  Amendment  of 
the  Federal  Constitution.  Ex  parte  Jones. 
45:  X030,  77  S.  E.  1029,  —  W.  Va.  — . 
Impairment  of  contract  obligatloii. 

10.  A  statute  nullifying  a  contract  for 
the  construction  of  a  building  for  the  state 
does  not  unconstitutionally  impair  the  obli- 
gation of  a  contract.  Caldwell  v.  Donag^hey, 
45:  721,   156  S.  W.  839,  —  Ark.  — . 

(Annotated) 

11.  The  obligation  of  contracte  is  not 
unconstitutionally  impaired  by  a  sta^tute 
forbidding  the  employment  of  laborers  in 
manufacturing  or  repairing  esteblishments 
more  than  ten  hours  per  day  except  in  cases 
of  emergency  or  where  public  necessity  re- 
quires. State  V.  J.  J.  Newman  Lumber  Co. 
45:  851,  59  So.  923,  —  Miss.  — . 

12.  There  is  no  impairment  of  the  obli- 
gation of  a  contract  by  imposing  a  penalty 
on  an  insurance  company  for  not  paying 
a  claim  within  a  certain  time  after  it  ac- 
crues. Snyder  v.  Supreme  Ruler,  F.  M.  C 
45:  ao9,  122  S.  W.  981,  122  Tenn.  248. 

CONSTRUCTION. 

Of   insurance  contract,   see   Insnranos, 

13. 
Of  stetute,  see  Statutes,  6,  6. 
Of  wills,  see  Wills. 

CONTAGIOUS  DISKASS. 

Judicial    notice    as    to,    see    Eridenee, 

1. 
Quarantine  against,   see  Health. 

CONTEMPT. 

An  attempt  to  approach  or  converse 
with  a  judge  with  reference  to  any  case  or 
matter  pending  before  him  is  a  contempt 
of  court.  Ingles  ▼.  McMillan,  45:  51Z,  113 
Pac  998,  6  Okla.  Crim.  Rep.  130. 

CONTINUANOIS. 

Review  of  discretion  as  to,  see  Appeal 

and  Error,  12. 
Prejudicial  error  in  overruling  motion 

for   continuance,   see   Appeal   and 

Error,  21. 

CONTRACTORS. 

Liability  for  acte  of,  see  Master  and 
Servant,  56. 
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Right  of  one  engaged  to  erect  state 
building  to  maintain  trespass 
against  state  agents  who  enter  up- 
on property  and  dispossess  him, 
see  TrespasSi  3. 

CONTRACTS. 

Whether  action  one  on  contract  or  in 
tort,  see  Action  or  Suit,  6. 

Assignment  of  option  contract,  see  As- 
signment. 

Restrictions  on  right  of,  see  Constitu- 
tional Law,  6-8. 

Impairment  of  obligation  of,  see  Con- 
stitutional Law,  10-12. 

Statute  nullifying  contract  for  con- 
struction of  state  building,  see 
Constitutional  Law,  10. 

As  to  covenants,  see  Covenants  and 
Conditions. 

Duress,  see  Duress. 

What  constitutes  fraud,  see  Fraud  and 
Deceit,  1. 

By  insane  persons,  see  Incompetent 
Persons. 

As  to  insurance,  see  Insurance. 

Specific  performance  of,  see  Specific 
Performance. 

Of  state,  see  State. 

Tender  of  liauidated  damages  as  con- 
dition 01  withdrawing  from  con- 
tract, see  Tender. 

Question  for  court  or  jury  as  to,  see 
Trial,  7. 

Statute  of  frauds. 

1.  No  enforceable,  equitable  easement 
arises  in  favor  of  erantees  of  lots  in  a  tract, 
whose  deeds  establish  building  lines  and  re- 
strict the  use  of  the  property  to  residential 
purposes,  which  wiU  prevent  the  grantor 
from  permitting  later  purchasers  to  ignore 
the  restrictions,  although  they  purchase  on 
the  grantor's  statement  that  the  use  of  the 
other  lots  would  be  similarly  restricted,  if 
the  statute  requires  a  contract  for  the  sale 
of  any  interest  in  lands  to  be  in  writing 
sij^ed  by  the  party  to  be  charged  there- 
with. Sprague  v.  Kimball,  45:  96a,  100  N. 
E.  622,  213  Mass.  380.  (AnnoUted) 

2.  The  erection  by  grantees  of  lots  in 
a  tract  of  land,  of  buildings  according  to 
restrictions  as  to  building  lines  and  resi- 
dences placed  in  their  deeds,  which  they 
were  assured  would  apply  to  the  whole 
tract,  is  not  such  part  performance  as  to 
take  the  premises  as  to  the  remaining  lots 
out  of  the  statute  of  frauds.  Sprague  v. 
Kimball,  45:  96a,  100  N.  E.  622,  213  Mass. 
380. 

Validity;  public  policy. 

Question  for  court  whether  means  em- 
ployed by  labor  union  are  against 
public  policy,  see  Trial,  13. 

3.  A  contract  for  the  sale  of  a  drug 
store,  including  the  stock  and  business,  is 
not  rendered  unenforceable  by  the  fact  that 
the  business  had  at  all  times  been  con- 
ducted in  violation  of  the  law  requiring  the 
owner  or  some  employee  to  be  a  pharmacist 
or  assistant  pharmacist.  Swisher  v.  Dunn, 
45:  810,  131   Pac  671,  89  Kan.  412. 

(Annotated) 
45  L.R.A.(N.S.) 


,  4.  The  sale  in  bulk  of  a  stock  of  drugs, 
including  medicines  and  poisons,  is  not  ren- 
dered unlawful  by  a  statute  regulating  the 
sales  of  medicines  and  poisons,  whidi  is 
expressly  limited  to  sales  at  retail.  Swisher 
V.  Dunn,  45:  8zol  131  Pac  571,  89  Kan. 
412. 

6.  An  agreement  between  employers  and 
a  labor  union  that  none  but  members  of  tne 
union  shall  be  employed  is  against  public 
policy  where  it  takes  in  an  entire  industry 
of  considerable  proportions  in  a  community. 
so  that  it  will  operate  generally  in  that 
community  to  prevent  or  seriously  deter 
craftsmen  from  working  at  their  craft,  or 
workingmen  entering  employment  under 
favorable  conditions,  without  joining  the 
imion.  Connors  ▼.  Connolly,  45:  564,  86  Atl. 
600,  86  Conn.  641.  (Annotated) 

6.  That  an  agreement  between  em- 
ployers and  a  labor  union,  that  none  but 
union  labor  shall  be  employed,  has  on  the 
whole  been  beneficial  to  the  communitv, 
does  not  establish  its  conformance  with  pub- 
lic policy.  Connors  v.  Connolly,  45:  564,  86 
Atl.  600,  86  Conn.  641. 

7.  An  agreement  between  a  public  offi- 
cer and  a  board  of  county  commissioners  to 
accept  less  than  the  statutory  fees  for  the 
performance  of  services  is  void  as  against 
public  policy.  Wolfe  v.  Humboldt  County, 
45:  76a,  131  Pac  964,  —  Nev.  — . 

8.  The  attempt  by  a  sheriff  to  contract 
for  a  profit  to  himself  when  undertaking 
to  supply  deputies  to  guard  and  protect 
property  and  employees  of  the  other  con- 
tracting party  during  a  strike,  at  a  certain 
sum  per  day  for  each  man  furnished,  ren- 
ders the  contract  void.  Shields  v.  Latrobe- 
Connellsville  Coal  ft  C.  Co.  45:  38,  86  Atl. 
784,  239  Pa.  233.  (Annotated) 

9.  A  contract  between  a  local  and  long 
distance  telephone  company  for  exclusive 
interchange  of  long  distance  business  to  and 
between  the  place  where  the  local  company 
operates  is  void  as  against  public  policy. 
Union  Trust  &  Sav.  Bank  v.  Kinloch  Long 
Distance  Teleph.  Co.  45:  465>  101  N.  £.  535, 
258  111.  202.  (Annotated) 
Breach  and  its  effects. 

10.  A  demand  by  a  debtor  that  the  cred- 
itors collect  the  amount  due  from  a  litiga- 
tion in  which  he  is  employed  is  a  repudia- 
tion of  his  agreement  to  pay  ''now"  or  ''on 
demand."  Shubert  v.  Rosenberger,  45:  io6a, 
204  Fed.  934,  —  CCA.  — . 
Termination. 

11.  A  provision  in  a  contract  for  the 
purchase  of  corporate  stock  with  personal 
notes  to  be  executed  b^  the  buyer  and  de- 
posited in  escrow  withm  a  certain  time,  it 
shall  be  binding  upon  the  heirs,  executors, 
and*  administrators  of  the  parties,  does  not 
permit  its  enforcement  if  the  buyer  dies 
within  the  time  specified  for  depositinsr  the 
paper  without  having  executed  the  notes. 
Browne  v.  Fairhall,  45:  349,  100  N.  E.  556, 
213  Mass.  290. 

12.  An  agreement  to  purchase  corporate 
stock  for  cash,  real  estate,  and  personal 
notes  of  the  buyer  to  be  made  m  such 
amounts  and  payable  at  such  times  as  the 
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buyer  Bhall  elect,  payable  to  his  own  or^^er 
and  indorsed  in  blank,  lapaee  upon  death 
of  the  buyer  before  the  time  for  delivery 
arises,  without  having  taken  any  steps  to 
comply  with  the  contract.  Browne  v.  Fair- 
hall,  45:  349,  100  N.  £.  666,  213  Mass.  290. 

(Annotated) 
Rescission. 

13.  The  discontinuance  of  the  publica- 
tion of  a  series  of  law  books  does  not  con- 
stitute a  failure  of  consideration  for  a  con- 
tract of  subscription  entered  into  in  reli- 
ance upon  a  representation  made  in  good 
faith  that  such  publication  would  continue. 
Bigelow  V.  Barnes,  45:  aoj^  140  N.  W.  1032, 
121  Minn.  148.  (AnnoUted) 

CONTRADICTION. 

Of  witness,  see  Witnesses,  6. 

CONTRIBUTORY  NBGLIGENCB. 

In  general,  see  Negligence,  2^  S. 

CONVl»SION. 

Action  for,  see  Trover. 

CORONBR. 

Inquest  of,  as  evidence,  see  Svidenoe, 
10,  11. 

CORPORATIONS. 

Effect  of  death  on  contract  for  pur- 
chase of  stock,  see  Contracts,  11, 
12. 

Presumption  of  authority  of  oiBoer  in- 
dorsing note,  see  Evidence,  7. 

Seizing  property  of  individual  in  exe- 
cution on  judgment  against  corpo- 
ration, see  L^vy  and  Seizure,  2, 
3. 

Levy  on  chose  in  action  of,  see  Legis- 
lature; Levy  and  Seizure,  1. 

Relative  rights  of  life  tenants  and  re- 
maindermen to  stock  dividend,  seo 
Life  Tenants,  1. 

As  public  service  commiasion,  see  Pub- 
lic Service  Commission. 

Right  of  trustee  to  acquire  pro  rata 
share  of  increase  of  stock  to  which 
trust  estate  is  entitled,  see  Trusts, 
7. 

liiablllUes. 

1.  A  corporation  is  not  indictable  for 
involuntary  manslaughter.  Com.  v.  Illinois 
C.  R.  Co.  45:  344,  153  S.  W.  469,  152  Ky. 
320.  (Annotated) 

Transfer  of  stock. 

Estoppel  of  corporation  by  statement 
in  certificate  of  stock  as  to  condi- 
tions of  transfer,  see  Estoppel,  2. 
Laches   of  transferee  of   stock    in   as- 
serting his  rights,  see  Limitation 
of  Actions,  3. 
Mandamus    to    compel    corporation    to 
recognize  rights  of  holder  of  cer- 
tificate  of   stock,   see   Mandamus, 
8. 
Imputing  to  purchaser  of  stock  notice 
of   statutes   as   to   transfers,   see 
Notice,  1. 
46  LJLA.(NJ3.) 


Failure  to  make  former  transferee  of 
stock  party  to  proceeding  to  cor- 
rect register  by  placing  stock  in 
name  of  subsequent  transferee,  see 
Judgment,   2. 

2.  A  transfer  of  stock  on  the  books  of 
a  corporation  without  compliance  with  a 
provision  of  the  certificate  as  to  its  transfer 
will  not  protect  the  corporation  against 
the  claims  of  the  former  holder,  where  the 
evidence  shows  that  he  never  authorized 
the  transfer.  Citizens'  Nat.  Bank  v.  State 
ex  reL  Kellogg,  45:  1075,  101  N.  E.  620,  — 
Ind.  — ,  (Annotated) 

3.  A  corporation  cannot  refuse  to  recog- 
nize stock  in  the  hands  of  a  bona  fide  owner 
on  the  ground  that,  because  of  an  unauthor- 
ized transfer  of  the  stock  to  a  strangs'^ 
such  recognition  would  amount  to  an  un- 
authorized overissue  of  capital  stock.  Citi- 
zens' Nat.  Bank  v.  State  ex  rel.  Kellogg^ 
45:  ">75f  101  N.  E.  620,  —  Ind.   — . 

OOTBNANCT. 

Right  of  widow  of  cotenant  to  dower 
in  improvements  made  by  hus- 
band, see  Dower. 

Effect  of  attempted  amendment  by 
one  of  parties  suing  as  cotenants 
on  running  of  limitations,  see 
Limitation  of  Actions,  6. 

1.  A  claim  by  a  cotenant  for  com- 
pensation for  improvements  erected  upon 
the  common  estate  is  an  equitable  charge 
upon  the  land,  and  not  a  title  or  interest 
in  the  land.  Helmken  v.  Meyer,  45:  738^ 
75  S.  E.  586,  138  Ga.  457. 

2.  A  cotenant,  acting  in  good  faith  and 
for  the  purpose  of  honestly  bettering  the 
propertv,  and  not  for  the  purpose  of  em- 
barrassmg  his  contenants,  or  incumbering 
the  estate,  or  hindering  partition,  will  be 
entitled  to  compensation  to  the  extent  that 
his  substantial  and  useful  improvement;^ 
have  added  to  the  value  of  the  common 
property.  Helmken  v.  Meyer,  45:  738,  75^ 
S.  E.  586,  138  Ga.  457. 

COUNTIES. 

Assumpsit  by,  to  recover  taxes  volun- 
tarilv  refunded,  see  Assumpsit,  2. 
Bonds  01  county  clerks,  see  B<mds,  1. 
OflBicers  of,  see  Officers. 

COURTS. 

Contempt  of,  see  Contempt. 

Parol   evidence   as  to   records   of,   see 

Evidence,  16. 
As  to  judges,  see  Judges. 
As    to    juvenile    courts,    see    Juvenile 

Courts. 
Trial  of  offense  by  military  tribtmsis, 

see  Martial  Law,  3-5,  8. 

Relation  to  other  departments  of  gov- 
ernment. 

1.  The  declaration  of  a  state  of  in- 
surgency or  war  by  the  governor  of  a  state 
is  conclusive  upon  the  court.  Ex  parte 
Jones,  45:  X0301  77  S.  E.  1029,  —  W.  Vs. 


2.  It  U  within  the 
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of  the  ezeeutiTe  and  legislative  depart- 
ments of  the  government  to  say  whether 
a  state  of  war  exists,  and  neither  ■  their 
declaration  thereof,  nor  executive  acts  un- 
der the  same,  are  reviewable  by  the  courts 
while  the  military  occupation  continues. 
State  ex  rel.  Mays  v.  Brown,  45:  996,  77 
y.  E.  243,  —  W.  Va.  — . 

3.  The  courts  cannot  ingraft  an  excep- 
tion of  losses  caused  by  negligence  of  the 
railroad  company  on  a  general  statute  sub- 
rogating railroad  companies  whose  opera- 
tions destroy  neighboring  property  to  any 
insurance  upon  the  property,  upon  their 
paying  the  loss.  Boston  Ice  Co.  v.  Boston 
&  M.  R.  Co.  45:  835,  86  Atl.  356,  —  N.  H. 

• 

4.  The  decision  of  municipal  authorities 
that  an  improvement  is  local,  the  cost  of 
which  may  be  met  by  special  assessments, 
is  subject  to  review  by  the  court.  Wauke- 
^an  V.  De  Wolf,  45:  9x8,  101  N.  E.  532,  258 
ni.  374. 

5.  The  declaration  by  a  municipal  coun- 
cil that  an  exhibition  of  human  anatomy 
in  connection  with  a  place  where  medical 
treatment  is  offered  or  medicine  sold  is  a 
nuisance  is  conclusive  on  the  courts.  Chi- 
cago V.  Shaynin,  45:  23,  101  N.  £.  224,  268 
in.  60. 

When  state  or  Federal  Jurisdiction  ex- 
clusive. 

6.  The  jurisdiction  of  the  state  courts 
of  an  action  by  a  shipper  against  a  common 
carrier  for  damages  resulting  from  unlaw- 
ful discrimination  against  him  in  rates  is 
not  affected  by  the  provisions  of  the  Fed- 
eral interstate  commerce  act  (act  Feb.  4, 
1887,  chap.  104,  24  Stat,  at  L.  379,  U.  S. 
(omp.  Stat.  1001,  p.  3154),  where  the  ship- 
ments involved  are  within  points  within  the 
state  and  the  transportation  is  wholly  there- 
in; and  where  such  appears  from  the  com- 
plaint a  demurrer  for  lack  of  jurisdiction 
by  reason  of  such  act  should  be  overruled, 
especially  where  there  is  no  suggestion  in 
the  complaint  that  the  defendant  was  ever 
engaged  in  interstate  commerce,  or  that  its 
road  is  so  situated  as  to  enable  it  to  engage 
therein.  Sullivan  v.  Minneapolis  &  R.  R.  R. 
Co.  45:  6za,  142  N.  W.  3,  121  Minn.  488. 

COVENANTS  AND  CONDITIONS. 

Oral  statements  by  graptor  as  to  build- 
ing restrictions  on  other  lots  in 
tract,   see   Contracts,    1,   2. 

1.  A  condition  in  the  conveyance  of 
lots  on  a  tract  of  residence  property,  that 
no  building  other  than  a  dwelling  house 
shall  be  erected  on  a  lot,  prohibits  the  con- 
struction of  a  double  house  on  the  lot,  al- 
though it  18  under  one  roof  with  a  single 
front  entrance.  Schadt  v.  Brill,  45: 726, 
139  N.  W.  878,  —  Mich.  — . 

(Annotated) 

2.  A  condition  restricting  buildings  in 
a  platted  track  of  land  is  not  waived  as 
to  one  block  in  the  tract,  by  permitting 
without  protest  the  erection  of  one  build- 
ing in  another  block  which  violates  the  con- 
dition, if  it  is  so  far  distant  that  it  does 
46  URJl.(N.S.) 


not  affect  or  change  the  general  character 
of  the  block  or  neighborhood  as  to  which 
waiver  is  claimed.  Schadt  v.  Brill,  45:  726^ 
139  N.  W.  878,  —  Mich.  — . 

CREDIBILITY. 

Of  witness,  see  Witnesses,  6. 

CREDITS. 

Taxation  of,  see  Taxes,  2. 

CRIMINAL  ASSAULT. 

See  Assault  and  Battery. 

CRIMINAL  LAW. 

Sale  within  state  of  confectionery  col- 
ored in  another  state  as  prohib- 
ited by  laws  of  first  state,  aee 
Conflict  of  Laws. 

Criminal  liability  of  corporation,  see 
Corporations,  1. 

Delinquent  children,  see  Delinquent 
Children. 

Habeas  corpus,  see  Habeas  Corpus. 

Violation  of  quarantine,  see  Health,  3. 

Aa  to  requisites  and  sufficiency  of  in- 
dictment, see  Indictment,  Informa- 
tion, and  Complaint. 

Illegal  sale  of  intoxicating  liquor,  see 
Intoxicating  Liquors. 

Strict  construction  of  penal  statute, 
see  Statutes,  6. 

Imposing  sentence  according  to  law  in 
force  at  time  of  commission  of  of- 
fense, see  Statutes,  6. 

See  also  Homicide;  Sodomy. 

1.  What  is  known  as  the  "higher  law^ 
has  no  place  in  the  jurisprudence  of  Okla- 
homa.   Litchfield  v.  State,  45:x53>  126  Pac. 
707,  8  Okla.  Crim.  Rep.  164. 
Procedure  generally. 

Appeal  in  criminal  case,  see  Appeal  and 
Error. 

Presumption  on  appeal  as  to  presence 
of  defendant,  see  Appeal  and  Er- 
ror, 9. 

Prejudicial  error  in  summarily  overrul- 
ing plea  in  abatement,  see  Appeal 
and  Error,  25. 

Omission  of  arraignment  and  plea,  as 
ground  for  reversal,  see  Appeal  and 
Error,  20. 

Due  process  in  criminal  cases,  see  Con- 
stitutional Law,  9. 

Evidence  in  criminal  case,  aee  Evidence, 
13,  23,  24,  30,  35. 

Sufficiency  of  proof  in  criminal  case,  see 
Evidence,  43a. 

Disqualification  of  judge,  see  Judges, 
5,  6. 

Right  to  trial  by  jury,  see  Jury,  2. 

Question  of  law  or  fact  in,  see  Trial, 
5,  15. 

Instructions  in  criminal  case,  see  Trial, 
17. 

Witnesses  in  criminal  case,  see  Wit- 
nesses. 

2.  A  trial  court,  by  discharging  a  pris- 
oner from  the  custody  of  the  sheriff  on  his 
surrender  by  his  bail  in  open  court,  does 
not  thereby  lose  jurisdiction  of  the  indict- 
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ment,  or  thereafter  to  retake  the  accused 
on  a  new  capias  and  put  him  upon  his 
trial  upon  the  indictment.  Denham  ▼.  Roh- 
inson,  45:  1123,  77  S.  E.  970,  —  W.  Va.  — . 

3.  The  entry  of  a  nolle  nroaequi  by  the 
prosecuting  attomeyi  thougn  the  attorney 
general  joins  therein,  without  the  consent 
of  the  court,  is  ineffective  to  discontinue 
a  prosecution  upon  an  indictment  by  a 
;^rand  jury.  Denham  v.  Robinson,  45:  1x33, 
77  S.  E.  970,  —  W.  Va.  — .  (Annotated) 
Right  to  speedy  trial. 

4.  An  adjourned  term  of  a  circuit  court, 
or  of  the  criminal  court  of  a  county,  had 
pursuant  to  %  4t,  chapter  112,  West  Va. 
Code  1906,  is  not  a  "new  term,"  but  a  con- 
tinuance of  the  term  adjourned;  and  one 
then  under  indictment,  and  who  would  at 
tlie  end  of  that  term,  if  not  tried,  be  en- 
titled to  his  discharge,  because  three  terms 
had  elapsed  after  indictment  found,  with- 
out trial,  is  not  entitled  to  such  discharge, 
if  brought  to  trial  at  such  adjourned  term. 
Denham  v.  Robinson,  45:  zzas,  77  S.  E.  970, 
—  W.  Va.  — . 

Former  Jeopardy. 

Who  may  plead  that  statute  is  in  con- 
flict with  constitutional  provision 
as  to  former  jeopardy,  see  Statutes, 
8. 

5.  The  terms  "jeopardy  of  life  and  lib- 
erty for  the  same  offense,"  "jeopardy  of  life 
and  limb,"  "jeopardy  for  the  same  offense," 
**twice  in  jeopardy  of  punishment,"  and 
other  similar  provisions  used  in.  the  vari- 
ous Constitutions,  are  to  be  construed  as 
meaning  substantially  the  same  thing. 
Stout  T.  State  ex  rel.  Caldwell,  45:884,  130 
Pac.  663,  —  Okla.  — . 

6.  A  constitutional  provision  that  no 
person  shall  "be  twice  put  in  jeopardy  of 
life  and  liberty  for  the  same  offense"  is  not 
intended  to  apply  to  a  civil  prooe^ing 
which  affects  merely  property  rights,  even 
though  such  proceeding  is  in  part  a  pun- 
ishment for  an  offense.  Stout  v.  State  ex 
rel.  Caldwell,  45: 884,  130  Pac.  663,  — 
Okla.  — . 

7.  A  statute  imposing  as  the  punish- 
ment for  an  offense  therein  described,  a 
penalty  to  be  recovered  at  the  suit  of  the 
state  and  a  fine  and  imprisonment  to  be 
administered  in  a  criminal  prosecution,  is 
not  in  conflict  with  a  constitutional  pro- 
vision that  no  person  shall  "be  twice  put 
in  jeopardy  of  life  and  liberty  for  the 
same  offense."  Stout  ▼.  State  ex  rel.  Cald- 
well, 45:  884,  130  Pac.  663,  —  Okla.  — . 

8.  Jeopardy,  in  its  constitutional  and 
common-law  sense,  has  a  strict  application 
to  criminal  prosecutions  only;  and  the  word 
"jeopardy,"  as  used  in  the  Constitution,  sig- 
nifies the  danger  of  conviction  and  pun- 
ishment which  the  defendant  in  a  criminal 

?iro8ecution  incurs  when  put  upon  trial  be- 
ore  a  court  of  competent  jurisdiction,  un- 
der an  indictment  or  information  sufficient 
in  form  and  substance  to  sustain  a  con- 
viction. Rupert  V.  State,  45:  60,  131  Pac. 
713,  —  Okla.  Crim.  Rep.  — . 

9.  The  constitutional  provision  that  no 
person  shall  "be  twice  put  in  jeopardy  of 
45  L.R.A.(N.S.) 


life  or  liberty  for  the  same  offense,"  and  the 
common-law  principle  therein  d^ared,  are 
broad  enough  to  mean  that  no  one  can  be 
twice  lawfully  punished  for  the  same  of- 
fense; and  therefore,  when  a  court  has  ren- 
dered judgment  and  imposed  sentence  upoa 
a  plea  of  guilty  for  an  offense  charged,  and 
such  judgment  and  sentence  have  Iwen  exe- 
cuted and  satisfied,  the  court  is  without 
jurisdiction  to  render  a  second  judgment 
and  sentence  upon  the  same  charge.  Ru- 
pert V.  State,  45:  60,  131  Pac.  713,  ~  Okla. 
Crim.  Rep.  — -. 

10.  A  defendant  who,  upon  his  plea  of 
guilty  of  a  violation  of  game  laws,  which 
by  statute  was  made  a  misdemeanor,  was 
sentenced  to  pay  a  fine, — ^a  punishment 
that  was  authorized  by  the  statute,— and 
who,  on  the  same  day,  paid  the  fine  and 
satisfied  the  judgment,  cannot  thereafter, 
although  in  the  same  term  of  court,  be  re- 
arrest^ and  again  sentenced  to  pay  a  fine 
and  suffer  imprisonment.  Rupert  v.  State, 
45:  60,  131  Pac.  713,  —  Okla.  Crim.  Rep.  — . 

11.  The  fact  that  the  Constitution  pre- 
scribes the  punishment  for  the  sale  of  in- 
toxicating liquors  does  not  prevent  the  leg- 
islature from  imposing  other  and  different 
or  greater  punishment  for  using  one's  prem- 
ises, or  permitting  them  to  be  used,  for  the 
sale  of  intoxicating  liquors,  as  the  two  of- 
fenses are  separate  and  distinct,  and  re- 
quire different  proof  to  support  them. 
Stout  T.  State  ex  rel.  Caldwell,  45:  884,  130 
Pac.  663,  —  Okla.  — . 

12.  An  acquittal  of  the  charge  of  Bell- 
ing intoxicating  liquor  to  a  certain  person 
on  a  specified  date  prevents  a  subsequent 
prosecution  for  the  sale  of  liquor  to  the 
same  person  on  another  date  prior  to  the 
first  trial,  where  pr6of  of  the  date  of  sale 
was  not  necessary  to  conviction.  State  t. 
Freeman,  45:  977,  77  S.  E.  780,  —  N.  C.  — . 

(Annotated) 


CROWDING. 

Of  steps  of  street  car, 
ways,  1. 


see  Street  Rail- 


CUSTODY. 

Of  children,  see  Infants,  2. 

CUSTOM. 

Evidence  as  to,  under  pleading,  see 
Evidence,  47. 

Effect  of«  to  relieve  master  of  dutj  to 
employees,  see  Master  and  Serv- 
ant 22. 

Necessity  of  pleading,  see  Pleading,  4. 

DAMAGES. 

Instructions  as  to,  see  Appeal  and  Er- 
ror, 36a. 

Evidence  in  mitigation  of  damages  gen- 
erally, see  Evidence,  36. 

Nominal  recovery  on  insurance  policy, 
see  Insurance,  31. 

Exemplary  or  punitive. 

See  also  infra,  6. 

1.  For   injuries   inflicted   upon  a  pas- 
senger by  pushing  another  against  him  is 
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committing  a  malicious  assault,  punitive 
damages  may  be  allowed  within  the  amount 
claimed  in  tne  complaint.  Chesapeake  k  O. 
R.  Co.  ▼.  Robinett,  45:  4339  1^2  6.  W.  976, 
lol  Ky.  778. 
In  respect  to  freight. 

2.  In  an  action  by  a  shipper  for  dam- 
agres  for  discrimination  in  rates,  whether 
based  upon  the  common-law  or  the  statu- 
tory duty  not  to  discriminate  in  rates,  the 
shipper  may  recover  the  difference  between 
the  charges  exacted  of  him  and  those  ac- 
cepted from  the  most  favored  shipper,  and 
though  the  rates  charged  the  plaintiff  were 
those  established  by  law,  as  such  a  recov- 
ery neither  compels  the  defendant  to  com- 
mit a  second  wrong  nor  in  any  way  affects 
the  legally  established  rates.  Sullivan  v. 
Minneapolis  &  R.  R.  R.  Co.  45:  6za,  142 
N.  W.  3,  121  Minn.  488. 

3.  A  carrier  which  sells  live  stock  in- 
jured while  in  its  possession  for  transpor- 
tation without  any  contract  fixing  its  value 
is  liable  to  the  owner  for  the  difference  be- 
tween the  market  value  of  the  stock  just 
before  and  just  after  the  injury,  plus  the 
proceeds  of  the  sale  less  the  expenses  of  the 
sale  and  the  reasonable  cost  of  their  keep 
from  the  time  of  the  injury  to  the  time  of 
the  sale.  Cincinnati,  N.  0.  &  T.  P.  R.  Ca 
V.  Rankin,  45:  529,  166  S.  W.  400,  163  Ky. 
730. 

4.  A  carrier  which,  having,  for  purposes 
of  transportation,  contracted  for  a  fixed 
value  per  head  on  live  stock,  sells  it  after 
injury  for  more  than  the  value  fixed,  must 
account  to  the  owner  for  the  amount  re- 
ceived, less  the  expenses  of  sale,  and  the 
reasonable  cost  of  its  keep  between  the  time 
of  injury  and  sale.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Rankin,  45:  529,  166  S.  W.  400, 
153  Ky.  730. 
Torts  generally. 

6.  The  damages  for  abduction  of  a  mi- 
nor child  are  not  limited  to  loss  of  serv- 
ice, but  include  compensation  for  expenses 
and  injury,  and  punitive  damages  for  the 
wrong  done  the  parent  in  his  affections  and 
the  destruction  of  his  household.  Howell 
v.  Howell,  45:  867,  78  8.  E.  222,  —  N.  C.  — -. 
Personal  Injuries;  death. 

6.  A  judgment  for  $10,000  in  an  action 
by  parents  for  the  death  of  a  son  is  exces- 
sive where  all  that  is  shown  in  evidence  is 
that  the  deceased  was  the  oldest  of  six 
children,  and  was  earning  $1.50  or  $1.75  a 
day,  and  had  at  one  time  been  deputy  town- 
ship assessor  at  $3  a  day;  that  the  money 
was  kept  for  him,  he  using  what  he  needed 
for  high  school  books  and  clothing,  and 
nothing  is  shown  as  to  the  financial  cir- 
m instances  of  the  parents  beyond  the  fact 
that  they  owned  their  own  home.  Aaron  v. 
Missouri  &  K.  Telepli.  Co.  45:  309,  131  Pac. 
582,  89  Kan.  186. 
Injury  to  real  property;  nuisance. 

7.  In  an  action  to  recover  damages  for 
the  permanent  diminution  of  the  value  of 
property  by  the  use  to  which  a  factory  ia 
put  eome  years  after  it  Was  established,  the 
increased  value  of  the  injured  property  bo- 
oaiise  of  the  establishment  of  the  factory, 
45  UR.A.(N.S.)  78 


which  it  common  to  all  property  in  the 
neighborhood,  cannot  be  considered ;  but  any 
incidental  benefit  to  the  injured  property  bv 
reason  of  the  operation  of  the  plant,  which 
is  peculiar  to  such  property,  may  be  con- 
sidered. Brown  v.  Virginia-Carolina  Chem- 
ical Co.  45:  773,  77  S.  E.  1102,  —  N.  C.  •— . 

(Annotated) 
Mental  angaish. 

Right  of  action  for  causing  relapse  of 
convalescent  woman  by  threatening 
and  abusive  language,  see  Case. 

See  also  supra,  6. 

8.  The  damages  for  wrongful  assault  of 
a  passenger  b^  pushing  another  against  her, 
causing  physical  injury  and  mental  suffer- 
ing, are  such  as  will  reasonably  compensate 
her  for  the  physical  and  mental  suffering 
directly  caused  by  the  physical  impact  and 
fright.  Chesapeake  &  O.  R.  Co.  v.  Robi- 
nett,  45:  433,  162  S.  W.  976,  161  Ky.  778. 

DANGSROUS  AGENCIES. 

Electricity,   see  Electricity. 
Negligence  as  to,  generally,  see  Negli- 
gence,  1. 

DEATH. 

Argument  of  attorney  in  action  for,  see 
Appeal  and  Error,  40. 

Termination  of  contract  by,  see  Con- 
tracts, 11,  12. 

Measure  of  damages  for,  see  Damages. 
6. 

Effect  of,  on  admissibility  of  evidence 
as  to  transactions  with  deceased 
person,  see  'Evidence,  20-22. 

Evidence  in  action  for,  see  Evidence,  10, 
19,  21,  31. 

Prejudicial  error  in  admission  of  evi- 
dence in  action  for,  see  Appeal  and 
Error,  29.  * 

Assignment' by  administrator  to  widow 
of  right  of  action  for  the  death  of 
intestate,  see  Executors  and  Ad- 
ministrators, 6. 

1.  The  parents  of  a  child  which  dies 
soon  after  birth  because  of  injuries  negli- 
gently inflicted  upon  it  before  that  event 
cannot  maintain  an  action  against  the  neg- 
ligent person  for  damages,  under  a  statute 
providing  that  whenever  a  person  shall  die 
from  any  injury  occasioned  by  negligence, 
the  nejrligent  person  shall  pay  a  penalty  to 
the  father  and  mother,  if  deceased  is  a 
minor  unmarried.  Buel  v.  United  Rys.  Co. 
45:  625,  154  S.  W.  71,  248  Mo.  126. 

(Annotated) 

2.  One  is  not  liable  in  damages  for 
killing  another  under  the  reasonably  mis- 
taken belief  that  the  killing  was  necessary 
to  prevent  a  burglary  of  his  residence,  al- 
though in  fact  the  supposed  burglary  was 
merely  a  jest  or  an  attempt  to  frighten  him. 
Foster  v.  Shepherd,  45:  167,  101  N.  E.  411, 
258  111.   164. 

3.  A  father  who,  with  knowledge  of  the 
danger,  permits  his  son  to  work  in  a  mine 
for  twenty-six  consecutive  hours,  until  he 
becomes  incapacitated  to  guard  himself  from 
danger,  cannot  recover  for  the  personal  Io^^A 
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suffered  by  him  by  the  killing  of  the  boy 
while  asleep  on  a  car  track,  nor  can  there 
be  a  recovery  by  an  administrator  of  the 
boy's  estate  where  the  father  would  be  sole 
beneficiary  in  case  of  a  recovery.  Lee  v. 
New  River  &  Pocahontas  Consol.  Coal  Ca 
45:  940,  203  Fed.  044»  —  G.  C.  A.  — . 

DB  BONIS  NON. 

Appointment  of  administrator  de  bonis 
non,  see  Executors  and  Administra- 
tors, 2. 

DCBTOR  AND  CREDITOR. 

Broach  of  agreement  to  pay  *'now"  or 
"on  demand,"  see  Contracts,  10. 

Rip:iit  of  creditor  to  letters  of  admin- 
istration on  estate  of  debtor,  see 
Executors   and    Administrators,   4. 

Conv<*yanceB  fraudulent  as  to  creditors, 
see  Fraudulent  Conveyances. 

Joint  creditors  and  debtors,  see  Joint 
Creditors  and   Debtors. 

DECKIT. 

See  Fraud  and  Deceit 

DECLARATIONS. 

Evidence  of,  see  Evidence,  19-24. 
In  pleading,  see  Pleading,  2,  S. 

DEEDS. 

Cancelation  of,  see  Cancelation  of  In- 
struments. 

Procured  by  duress,  see  Duress,  1. 

Estoppel  by,  see  Estoppel,  1. 

Recitals  in,  as  evidence,  see  Evidence, 
12. 

Tax  deed,  see  Taxes,  3. 

DB  FACTO   OFT'ICERS. 

See  Officers,  2. 

DEFENSE  OF  DWELLING. 

Homicide  in,  sen  Homicide,  6,  7. 

DEFENSES. 

Effect  of  account  stated  on,  see  Ac- 
counts, 2. 

In  action  on  negotiable  paper,  see 
Bills  and  Notes,  6. 

To  action  for  causing  death,  see  Death, 
3. 

To  liability  on  insurance  policy,  see 
Insurance,  33. 

To  local  improvements  assessment,  see 
Public  Improvements,  2. 

In  general,  see  Action  or  Suit,  I. 

DEFICIENCY  JUDGMENT. 

Statute  forbidding,  see  Election  of 
Remedies. 


DELAY. 

In     seeking     change     of    judges, 
Judges,  7. 

DELEGATION   OF  DUTY. 

By  employer,  see  Evidence,  25. 
46  KR.A.(N.S.) 


DBIilNQUENT  CHILDRJEN. 

Constitutionality  of  statute  as  tm,  aee 

Constitutional  Law,  3. 
Right  to  jury  of  twelve  in  proceeding 

for   restraint  of  delinquent  child, 

see  Jury,   I. 

DELIVERY. 

By  carrier,  see  Carriers,  15,  16. 

Of  insurance  policy,  see  Insurance,  6. 

Of  personalty  sold,  see  Sale,   1    SL 

DEPARTURE. 

In  reply,  see  Pleading,  5. 

DEPUTIES. 

Validity  of  contract  by  sheriff  to  sup- 
ply deputies  for  protection  of 
property,   see   Contracts,   8. 

DERAILBfENT. 

Injury  caused  by  derailment,  see  Car- 
riers, 17,  19. 

DESCEBTT  AND  DkeiTRIBUTION. 

Effect    of    declaration    in    will    as    to 

Erovision  for  one  of  testator's 
eirs  to  prevent  him  receivini;  Via 
due  share'  in  intestate  propertv, 
see  Wills,  3. 

DETINUE. 

See  Replevin. 


DILIGENCE. 

In     seeking     change 
Judges,  7. 


of     judges,     see 


DIRECTORS. 

Of  banks,  see  Banks,  2. 

DISBARMENT. 

Of  attorneys,  see  Attorneys,  1. 

DISCHARGE. 

Of  bankrupt,   see   Bankruptcy.   3. 
Of   servant,   see  Master   and    Servant, 
8,  9. 

DISCRETION. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  12-16. 

As  to  custody  of  minor  child,  see  In- 
fants, 2. 

DISCRIMINATION. 

By  carriers,  see  Carriers,  21-23. 
Unconstitutionality    of,    see    Constitu- 
tional Law. 

DISEASE. 

Judicial  notice  as  to,  see  Evidence,  1. 
Quarantine  against,  see  Health. 

DISMISSAL  OR  DISCONTINUANCE. 

Parol  evidence  as  to,  where  record 
does  not  show  facts,  see  Evidence, 
16. 

Conclusiveness  of  judgment  of,  ses 
Judgment,  1. 


DISQUALIFICATION— EJECTMENT. 
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DISQUAIilFIOATION. 

Of  judge,  Bee  Judges,  1-6. 

DISTURBING   WORSHIP. 

1.  A  "religious  meeting"  is  an  fts- 
semblage  •!  people  met  for  the  purpose  of 
performing  acts  of  adoration  to  the  Su- 
preme Being,  or  to  perform  religious  serv- 
ices in  recognition  of  God  as  an  object 
of  worship,  love,  and  obedience;  it  matters 
not  the  faith  with  respect  to  the  Deitv 
entertained  by  the  persons  so  assembled. 
Cline  V.  State,  45:  xo8,  130  Pac.  510,  — 
Olvla.  Crim.  Rep.  — . 

2.  The  fact  that  no  formal  prayer  was 
offered  at  a  Christmas  festival  does  not 
preclude  its  beinff  regarded  as  a  religious 
meeting  within  the  meaning  of  a  statute 
relating  to  the  disturbance  of  such  meet- 
ings, especially  where  there  is  every  reason 
to  believe  that,  but  for  the  conduct  of 
the  person  accused  of  such  disturbance, 
such  prayer  would  have  been  offered.  Cline 
v.  State,  45:  X08,  130  Pac.  510,  —  Okla. 
Crim.  Rep.  — .  (Annotated) 

DIVORCB  AND  SEPARATION. 

Right  of  appellate  court  to  provide 
for  temporary  custody  of  children, 
see  Appeal   and  Error,  43. 

Abduction  by  mother  of  child  whose 
custody  was  left  open  in  divorce 
proceeding,   see   Abduction. 

Allowance  of  temporary  alimony  on 
appeal,  see  Appeal  and  Error,  43. 

Effect  of,  on  rights  in  insurance  policy, 
see  Insurance,  3,  28. 

1.  A  substitution  of  a  permanent  divi- 
sion of  the  proporty  for  a  periodical  pay- 
ment of  alimony  in  a  divorce  decree  does 
not  cancel  the  obligation  to  make  overdue 
payments  if  the  record  expressly  indicates 
an  intention  that  they  shall  be  paid. 
Weber  v.  Weber,  45:  875,  140  N.  W.  1052, 
163  Wis.  132. 

2.  A  decree  of  divorce  may  be  modi- 
fied upon  evidence  that  the  wile,  to  whom 
the  divorce  was  awarded,  evinced  a  per- 
manent disposition  to  lapse  from  virtue, 
so  as  to  substitute  a  permanent  division 
of  property  between  the  parties  for  a 
periodical  payment  of  alimony.  Weber  v. 
Weber,  45:  875,  140  N.  W.  1052,  153  Wis. 
132.  (Annotated) 

DOCUMENTARY   EVIDENCE. 

See   Evidence,  10-13. 

nOWEK. 

Inheritance  tax  on,  see  Taxes,  6. 
Effect  of  dower  estate  to  prevent  bar 

of  laches  as  against  heirs,  see  Lim- 

tation  of  Actions,  2. 

Where  the  rule  that  a  widow  is 
dowable  onlv  in  lands  of  which  her  bus- 
band  died  seised  and  possessed  prevails. 
tlie  widow  of  an  improving  cotenant  is  not 
entitled  to  have  assigned,  in  addition  to 
dower  in  her  husband's  undivided  share 
in  the  whole  premises,  a  dower  estate  in 
the  improvements  placed  thereon  by  her 
46  Un.AJVS.) 


husband,  although  in  a  partition  of  the 
premises  by  sale,  the  husband  would  be 
equitably  entitled  to  be  compensated  for 
his  improvements  to  the  extent  they  may 
have  enhanced  the  conunon  property. 
Helmken  v.  Meyer,  45:  738,  76  S.  E.  580, 
138  6a.  457.  (Annotated) 

DRA\rBRIDGE. 

Liability  of  city  for  negligence  in 
operation  of,  see  Municipal  Cor- 
porations,  13. 

DRATMEN. 

As  common  earriers,  see   Carriers,   1. 
Municipal  regulation  of,  see  Municipal 
Corporations,  0.' 

DRUGS   AND   DRUGGISTS. 

Validity  of  sale  in  bulk  of  stock  of 
drugs,  see  Contracts,  4. 

Validity  of  contract  for  sale  of  drug 
store  conducted  in  violation  of 
law,  see  Contracts,  3. 


DRUNKENNESS. 

Ejection    of    drunken 
Carriers,  6. 


passenger,    see 


DUE  PROCESS  OP  liAW. 

See  Constitutional  Law,  3-0. 

DURESS. 

Setting  aside  deed  because  of,  see  Can- 
celation  of   Instruments. 

1.  A  note  and  deed  executed  by  an 
employee  to  avoid  arrest  threatened  by 
his  employer  and  the  employer's  attorney, 
who  charged  him  with  embezzlement,  are 
void  for  duress  if  no  embezzlement  in  fact 
existed.  Kronmeyer  ▼.  Buck,  45:  zi8a,  101 
N.  £.  035,  258  III.  586. 

2.  A  note  executed  by  a  woman  to  save 
her  brother  from  threatened  imprisonment 
on  a  charge  of  embezzlement  is  void  for 
duress.  Kronmeyer  v.  Buck,  45:  xx8a,  101 
N.  E.  035,  258  111.  580. 

DWELLING. 

Homicide  in  defense  of,  see  Homicide^ 
6,  7. 

EASEMENTS. 

Creation  of,  by  oral  agreement  of 
grantor  as  to  building  restrictions, 
see  Contracts,  1. 

EIGHT-HOUR  LAW. 

Constitutionality  of,  see  Constitutional 
Law,  2,  7. 

EJECTION. 

Of  passenger  or  trespasser,  see  Car- 
riers, 7. 

EJECTMENT. 

Right  to  maintain  suit  to  quiet  title 
where  there  is  a  remedy  by  eject- 
ment, see  Cloud  on  Title. 
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ELECTION  OF  REMEDIES—EQUITY. 


SliECTION  OF  REMEDIES. 

A  statute  forbidding  a  deficiency 
judgment  on  a  mortgage  given  to  secure 
the  purchase  price  of  real  estate,  or  the 
note  or  obligation  secured  by  the  same, 
does  not  prevent  a  suit  on  the  note  inde- 
pendently of  the  mortgage,  in  which  a  per- 
sonal judgment  for  its  full  amount  may 
be  given.  Page  ▼.  Ford,  45:  347,  131  Pac. 
1013,  —  Or.  — .  (Annotated) 

EliEOTIONS. 

Recovery  by  newspaper  on  bond  of 
county  clerk  for  failure  to  pub- 
lish in  paper,  lists  of  nominations, 
see  Bonds,  1. 

On  question  of  issuance  of  municipal 
bonds,  see  Bonds,  2. 

Mandamus  to  compel  issuance  of  certifi- 
cate of  election,  see  Mandamus,  2, 
4. 

Vote  of  city  for  incurring  indebtedness, 
see  Municipal  Corporations,  7,  8. 

ELECTRICITY. 

Right  of  electrical  company  to  appeal 
from  order  of  public  service  com- 
mission, see  Appeal  and  Error,  2. 

Burden  of  proving  right  to  place  wires 
in  streets,  see  Evidence,  9. 

Master's  duty  as  to  electrical  uses  and 
appliances,  see  Master  and  Serv- 
ant, 18,  19. 

Necessity  that  corporation  organized 
to  supply  and  distribute  electricity 
obtain  consent  of  public  service 
commission  before  beginning  con- 
struction, see  Public  Service  Com- 
mission. 

An  electric  light  company  which 
mows  that  an  employee  of  a  telephone  com- 
pany has  made  use  of  one  of  the  light 
company's  poles  to  repair  the  telephone  line 
which  overhangs  the  light  company's  wires 
at  that  point,  and  that  the  work  is  not 
completed  at  close  of  working  hours,*  and 
has  reason  to  believe  that  he  will  return 
to  complete  the  work  on  the  following 
morning,  is  under  no  obligation  to  keep  the 
line  safe  for  his  use,  and  therefore  cannot 
be  held  liable  for  turning  on  the  current 
while  he  is  working  at  that  point,  to  his 
injury,  without  actual  knowledge  that  he 
is  thereby  put  in  peril.  Denison  Light  & 
Power  Co.  v.  Patton,  45:  303,  164  S.  W. 
540,  —  Tex.  — .  (Annotated) 

ELEVATORS. 

Injury  to  servant  on,  see  Master  and 
Servant,  17. 

One  operating  elevator  as  fellow  serv- 
ant of  office  employee,  see  Master 
and  Servant,  45. 

Duty  of  elevator  company  to  inspect 
cars  received  from  railroad  com- 
pany to  protect  employees,  see  Mas- 
ter and  Servant,  29. 

Verdict    in    joint    action    against   rail- 
road  company    and   elevator   com- 
pany   for    injury    to    latter 's    em- 
plovec.  see  Trial,  21. 
45  L,R.A.(N.S.) 


EMBEZZLEMENT. 

Threat  of  prosecution  for,  as  duress,  see 
Duress. 

EMINENT  DOMAIN. 

Evidence  admissible  under  pleading,  see 

Evidence,  45. 
Supplemental  pleading,  see  Pleading,  1. 

Rights  acquired. 

1.  The  filing  by  a  railroad  oompanj  of 
a  map  and  profile  of  its  route,  under  a 
statute  requiring  such  filing  before  proceed 
ing  to  construct  any  part  of  its  road,  does 
not  fix  the  depth  of  the  cut  which  it  ma) 
make  where,  as  a  basis  for  assessment  of 
damages,  it  is  required  to  deposit  a  de- 
scription of  the  rights  and  interests  in- 
tended to  be  appropriated,  and  therefore 
the  owner  of  the  fee  is  not  entitled  to  com- 
pensation for  earth  removed  and  used  in 
deepening  the  cut  and  reducing  grades  of 
the  road  some  time  after  the  original  con- 
struction is  completed.  Cleveland,  C.  C.  k 
St.  L.  R.  Co.  V.  Hadley,  45:  796,  101  N.  E. 
473,  —  Ind.  — . 

2.  The  condemnation  of  a  right  of  waj 
for  railway  purposes  includes  the  right  to 
use  elsewhere  so  much  of  the  earth,  rock,  and 
gravel  as  is  necessary  or  convenient  to  re- 
move in  constructing  or  repairing  the  road- 
bed. Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hadley,  45:  796,  101  N.  E.  473,  —  Ind.  — . 

(Annotated) 
Award  of  oommlsfllonera. 

3.  In  condemnation  proceedings,  where 
the  lands  are  liable  at  the  time  the  petition 
is  filed  to  future  assessments  for  municipal 
improvements  already  made,  and  the  assess- 
ments are  in  fact  made  before  the  final 
award  and  payment  for  the  land,  the  court 
of  chancery «  naay>  upon  the  money  being 
paid  into  court  pursuant  to  the  statute, 
order  the  amount  of  the  assessments  paid 
to  the  municipality.  Bowers  v.  Bloomfield. 
(N.  J.  Err.  &  App.)    45:  451,  86  AtL  428, 

—  N.  J.  L.  — .  (Annotated* 
Consequendal  Injuries. 

4.  The  damages  awarded  for  condem- 
nation of  a  right  of  way  for  railway  pur- 
poses ,  include  compensation  for  injury  to 
wells  and  springs  necessarily  resulting  from 
the  excavations  incidental  to  the  construc- 
tion of  the  roadbed.  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Hadley,  45:  796,  101  N.  E,  473, 

—  Ind.  — . 

EMPLOTEBS. 

Rights,  duties,  and  liabilities  of,  gen 
erally,  see  Master  and  Servant. 

EQUAL    PROTECTION    AND     PRIVI- 
LEGES. 

See  Constitutional  Law,  I  2. 

EQUITY. 

Whether  action  one  at  law  or  one  in 
equity,  see  Action  or  Suit,  4. 

Allegations  for  equitable  relief,  s«f 
!Pleading,  3. 

Subrogation,  see  Subrogation. 

See  also  Injunction. 


ESTOPPEL;    EVIDENCE. 
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1.  Equity  will  not  interfere  to  pre- 
vent the  expulsion  of  a  member  of  a  labor 
union  because  of  refusal  to  pay  a  fine  duly 
assessed  by  the  legally  constituted  author- 
ities of  the  union,  for  his  alle^^ed  wrongful 
use  of  union  labels  on  nonunion  work,  in 
the  absence  of  anything  to  show  irrepar- 
able injustice  and  hardship.  Engel  t. 
Walsh,  45:  353»  101  N.  E.  222,  258  111.  98. 

(Annotated) 

2.  The  court  cannot,  because  it  has  gen- 
eral jurisdiction  of  the  subject-matter,  de- 
termine in  an  equity  proceeding  matters 
which  are  properly  cognizable  only  at  law. 
Hoffman  t.  Tooele,  45:  99a,  130  Pac.  61,  — 
Utah,  — . 

si.  Violation  of  an  assurance  by  the 
owner  of  a  tract  of  land  when  selling  lots 
thereon  restricted  to  residental  purposes, 
that  the  whole  tract  will  be  so  restricted, 
is  not  such  fraud  as  to  entitle  grantees  to 
equitable  relief.  Sprague  v.  Kimball,  45: 
96a,  100  N.  E.  022,  213  Mass.  380. 

ESTOPPEIi. 

Proof  of,  under  traverse,  see  Evidence, 

48. 
Of  insurer,  see  Insurance,  25-30. 

By  deed. 

1.  A  grant,  without  reservation,  of  a 
strip  of  land  for  a  conduit  to  connect  a 
river  with  a  lake,  does  not  estop  the  grant- 
or from  complaining  of  the  diversion  of 
the  flood  water  of  the  river  to  the  injury 
of  his  property,  if  he  had  no  notice  that 
the  grantee  contemplated  such  diversion. 
Thompson  v.  New  Haven  Water  Co.  45:  457, 
86  Atl.  585,  —  Conn.  — . 

Knowledge  or  reliance  off  other  party. 

2.  A  corporation  is  not  estopped  by  a 
statement  in  its  certificate  of  stock,  tliat 
no  transfer  of  the  stock  can  be  made  on  the 
books  of  the  corporation  without  production 
of  the  certificate,  where  the  statute  under 
which  the  corporation  is  organized  pro- 
vides that  it  may  be  done  by  court  order 
without  production  of  the  certificate  under 
certain  circumstances,  since  the  bolder  of 
the  stock,  being  charged  with  notice  of  the 
statute,  cannot  rely  on  the  corporation's 
representation  as  an  estoppel.  Shaw  ▼. 
Goebel  Brew.  Co.  45:  X090,  202  Fed.  408,  — 
C  C  A.  — . 

By  inconsistency  In  acts  or  claims. 

3.  Where  the  defendant  in  an  action 
for  injury  to  an  automobile  acted  virtually 
as  appraiser  between  the  plaintiff,  an  in- 
surance company,  and  the  owner  of  the  ma- 
chine, and  the  plaintiff  has  paid  the  owner 
the  amount  of  the  loss  fixed  by  such  ap- 
praisement, the  defendant  is  estopped  to  in- 
troduce evidence  as  to  the  value  of  the 
machine.  Travelers'  Indemnity  Co.  v. 
Fawkes,  45:  331,  139  N.  W.  703,  120  Minn. 
353. 

EVIDENCE. 

Sufficiency  of  objections  and  exceptions 
to,  see  Appeal  and  Error,  6. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  26-29. 
45  UR.A.(N.8.) 


Nsw   trial    for   newly    discovered    evi- 
dence, see  New  Trial,  12. 

Judicial  notice. 

1.  The  court  takes  judicial  notice  that 
scarlatina  and  scarlet  fever  are  infectious 
or  contagious  diseases.    State  v.  Racskows- 
ki,  45:  580,  86  Atl.  606,  86  Conn.  677. 
Presumptions  and  burden  off  prooff. 

2.  In  an  action  upon  a  policy  of  insur- 
ance upon  the  life  of  one  whose  death  oc- 
curred under  such  circumstances  that  it 
may  or  may  not  have  been  caused  by  sui- 
cide, the  presumption  is  against  suicide, 
and  to  defeat  a  recovery  the  insurer  must 
show  that  suicide  was  the  cause  of  death. 
Krogh  T.  Modern  Brotherhood  of  America, 
45:  404,  141  N.  W.  276,  153  Wis.  397. 

3.  Merely  showing  that  children  af- 
fected with  a  contagious  disease  were 
abroad  in  violation  of  a  quarantine  order 
does  not  warrant  conviction  of  their  mother 
for  permitting  such  violation,  since  there 
is  no  presumption  that  they  acted  with 
her  knowledge  or  consent.  State  v.  Racs- 
kowski,  45:  580y  86  Atl.  606,  86  Conn.  677. 

(Annotated) 

4.  Where,  in  an  action  by  the  bailor 
against  the  bailee  upon  an  ordinary  con- 
tract of  nongratuitous  bailment,  the  de- 
fendant admits  the  receipt  of  the  prop- 
erty and  his  inability  to  return  it,  a  prima 
facie  breach  of  the  contract  is  thereby  es- 
tablished, to  meet  which  it  devolves  upon 
the  defendant  to  prove  that  he  exercised 
ordinary  care  in  keeping  the  property. 
Travelers'  Indemnity  Co.  ▼.  Fawkes,  45: 
331,  139  N.  W.  703,  120  Minn.  353. 

5.  The  a^eement  of  a  servant  to  as- 
sume the  ordinary  risks  of  his  employment 
and  the  extraordinary  risks  thereof  that 
are  apparent  inheres  in  and  is  an  inextri- 
cable part  of  his  contract  of  employment, 
and  when  the  latter  is  proved  or  admitted, 
the  assumption  of  these  risks  is  proved,  and 
no  pleading  or  proof  on  the  part  of  the 
defendant  is  necessary  to  establish  it.  Chi- 
cago, B.  &  Q.  R.  Co.  ▼.  Shalstrom,  45:  387, 
195  Fed.  725,  115  C.  C.  A.  515. 

6.  In  an  action  at  law  upon  a  mutual 
benefit  certificate  which  entitled  claimant 
to  an  amount  equal  to  one  full  assessment 
upon  all  members  in  good  standing  in  the 
fraternity,  not  to  exceed  a  certain  amount, 
the  insurer  has  the  burden  of  showing  that 
an  assessment  would  not  produce  the 
amount  named,  to  defeat  a  recovery  of  that 
amount.  Krogh  ▼.  Modern  Brotherhood  of 
America,  45:  404f  1^1  N.  W.  276,  153  Wis. 
397. 

7.  The  indorsement  of  a  note  payable  to 
a  corporation,  by  one  signing  as  its  offi- 
cer, is  presumed  to  be  a  corporate  act. 
Page  v.  Ford,  45:  a47f  131  Pac.  1013,  — 
Or.  — . 

8.  Where  a  carrier  sells  goods  without 
notice  to  the  shipper,  the  burden  of  proof 
is  on  him  to  show  inability  to  communi- 
•ate  with  the  shipper,  as  well  as  an  emer- 
gent  condition   of  the  goods,   requiring   a 

'  sale  to  prevent  loss.    Alabama  G.  8.  R.  Co. 
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EVIDENCE. 


▼.  McKenzie,  45:  x8»  77  8.  E.  647,  139  Ga. 
410. 

9.  A  corporation  organized  to  supply 
electricity  for  heat,  light,  and  power  pur- 
poses to  the  public,  applying,  according  to 
the  requirements  of  tne  statute,  to  the 
public  service  commission  for  the  privilege 
of  issuing  bonds  to  aid  in  the  construc- 
tion and  maintenance  of  its  plant,  which 
alleges  it  has  the  right  to  plaee  its  wires 
in  the  streets  of  a  municipality,  must,  where 
it  has  not  obtained  permission  to  do  so 
from  the  commission,  establish  the  right 
by  proof..  People  ex  rel.  New  York  ]Mi- 
son  Co.  V.  Willcox,  45:  629^  100  N.  E.  705, 
207  N.  Y.  86. 
Documentary  evidence. 

10.  In  an  action  to  hold  one  liable  in 
damages  for  killing  another,  a  statement  in 
the  coroner's  verdict  to  the  effect  that  he 
was  justified  in  his  act  is  properly  admis- 
sible in  evidence,  where  the  coroner  is  by 
statute  required  to  make  up  a  verdict  show- 
ing how  decedent  came  to  his  death,  and 
cause  the  arrest  of  anyone  implicated  as 
his  unlawful  slayer.  Foster  v.  Shepherd, 
45:  X67,  101  N.  E.  411,  258  111.  164. 

11.  Although  an  insurance  certificate 
provides  that  the  coroner's  verdict,  if  any 
inquest  is  held,  shall  be  furnished  as  a  part 
of  the  proof  of  death,  if  that  is  not  done, 
the  verdict  cannot  be  offered  in  evidence 
to  defeat  action  on  the  certificate.  Krogh 
V.  Modern  Brotherhood  of  America,  45:  404, 
141  N.  W.  276,  153  Wis.  397.       (Annotated) 

12.  Recitals  of  heirship  in  a  recent  deed 
are  not  binding  against  strangers  to  the 
instrument.  Dyer  v.  Marriott,  45:  93,  131 
Pac.  1185,  89  Kan.  515.  (Annotated) 

13.  Upon  the  question  of  forgery  of  a 
typewritten  will  the  work  on  which  pre- 
sents peculiar  mechanical  characteristics, 
work  of  a  typewriting  machine  possessing 
the  same  characteristics  is  admissible  in 
evidence  to  establish  the  identity  of  the 
machine  which  produced  the  will  and  exam- 
ples of  work  so  introduced.  People  v. 
Storrs,  45:  860,  100  N.  E.  730,  207  N.  Y. 
147.  (Annotated) 
Parol  and  extrinsic  concerning  writ- 
ings. 

14.  An  unaccepted  written  statement  by 
one  party  to  an  oral  contract,  stating  his 
version  of  the  agreement,  does  not  reduce 
the  contract  to  writing  in  favor  of  the 
other  person  so  as  to  preclude  the  writer 
from  giving  oral  evidence  of  the  terms  of 
the  contract.  Shubert  v.  Rosenberger,  45: 
io6a,  204  Fed.  934,  —  CCA.  — . 

15.  Where  the  indorsement  on  checks 
deposited  for  collection  is  unrestricted,  but 
there  is  an  agreement  that  the  indorsee  is 
in  fact  merely  an  agent  for  collection,  that 
fact  may  be  shown,  and,  if  the  agency  is 
a  naked  agency  to  collect,  the  indorser 
may  revoke  the  agency  and  make  a  settle- 
ment with  the  drawer  of  the  checks.  Citi- 
zens' State  Bank  v.  E.  A.  Tessman  k  Co. 
45:  606,  140  N.  W.  178,  121  Minn.  34. 

16.  Where  the  record  fails  to  show  the 
facts  as  to  an  agreement  upon  which  the 
dismissal  of  a  suit  is  based,  extrinsic  evi- 
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dence  may  be  resorted  to.    Tamer  v.  Flem- 
ing* 45:  365,  130  Pac.  651,  —  Okla.  — . 
Opinions  and  conclusions. 

Weight  of  opinion  evidence,  see  infra. 

38. 
Review  of  discretion  as  to  competencj 

of  witness,  see  Appeal  and  Error, 

13. 

17.  A  witness  with  twenty  years'  experi- 
ence in  the  business  of  handling,  buying, 
and  selling  fruits,  who  professes  to  know 
from  given  data  the  cause  of  decay  in  a 
shipment  of  peaches,  may  qualify  as  aa 
expert.  Alabama  6.  8.  R.  Co.  v.  McKen- 
zie,  45:  18,  77  8.  £.  647,  139  6a.  410. 
Admissions. 

18.  The  admission  of  an  employee  in- 
jured through  the  alleged  defective  condi- 
tion of  the  brake  on  a  car,  that  it  operated 
when  he  undertook  to  loosen  it,  to  permit 
the  car  to  be  set  in  motion,  does  not  show 
that  it  was  in  condition  to  stop  the  car. 
Republic  Elevator  Co.  v.  Lund,  45:  707, 
196  Fed.  746,  116  C.  C.  A.  373. 
Hearsay;  declarations;  res  gestae. 

19.  One  from  whom  damages  are  sought 
for  killing  another  is  not  competent  to  tes- 
tify generally  as  to  the  transaction.  Fos- 
ter V.  Shepherd,  45:  167,  101  N.  E.  411.  258 
III.  164. 

20.  In  a  suit  by  the  personal  represen- 
tative of  a  deceased  person  against  two  per- 
sons, to  recover  certain  described  lands,  it 
being  alleged  that  one  of  the  defendants 
was  in  possession  of  the  land  and  the  other 
claimed  title  to  the  same,  and  it  appearing 
that  the  person  asserting  title  to  the  land 
did  so  on  the  ground  that  the  plaintiff's 
decedent  had,  during  his  life,  executed  a 
bond  for  title  to  the  defendant  claiming 
title,  and  that  the  latter  had  paid  off  the 
note  representing  the  purchase  price  of  the 
land,  it  was  not  competent  for  the  defend- 
ant in  possession  of  the  land,  to  testify 
that,  during  the  lifetime  of  the  plaintiffs 
decedent,  the  witness  had  seen  the  note 
representing  the  purchase  money  in  the  pos- 
session of  the  other  defendant,  who  claimed 
title  to  the  land  under  the  bond  for  title, 
with  all  the  purchase  money  paid,  as  this 
is  indirectly  testifying  to  a  transaction  be- 
tween a  party  and  a  deceased  person,  and 
is  in  favor  of  the  party  offering  to  testify. 
Wall  V.  Wall,  45:  583»  77  S.  E.  19,  139  Ga. 
270.  (AnnoUted) 

21.  The  statement  by  one  killed  on  be- 
ing mistaken  for  a  burglar  at  about  11 
o'clock  F.  M.,  made  while  in  his  store  at 
8  o'clock  F.  M.,  as  to  where  he  intended  to 
spend  the  night,  is  not  admissible  as  res 
gestm  in  an  action  to  hold  his  assailant 
liable  for  damages  for  his  death.  Foster  v. 
Shepherd,  45:  x67f  101  N.  E.  411,  258  III. 
164. 

22.  One  claiming  a  life  insurance  policy 
by  parol  gift  is  competent  to  testify  in  an 
action  to  recover  the  proceeds  from  the 
administrator  of  the  insured  in  his  indi- 
vidual capacitv.  Gledhill  v.  McCoombs, 
45:  a6,  86  Atl.  247,  —  Me.  —  . 

23.  Upon  trial  of  a  prosecution  for  con- 
spiracy to  forge  a  will  so  as  to  establish 
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titl«  in  teitator's  widow  to  certain  proper- 
ties including  an  automobile,  evidence  is 
admissible  of  a  declaration  made  by  testa- 
tor before  his  death  that  he  had  given  the 
machine  to  her;  and  it  is  immaterial  that 
the  declaration  was  made  before  the  instru- 
ment purported  to  have  been  executed,  if 
the  reference  to  the  gift  which  it  contained 
is  a  mere  recital  of  a  past  transaction. 
People  V.  Storrs,  45:  86o»  100  N.  £.  730,  207 
N.  Y.  147. 

24.  In  case  of  a  conspiracy  between  a 
widow  and  her  attorney  to  secure  property 
of  her  deceased  husband  by  means  of  a 
forged  will,  and  the  securing  of  the  neces- 
sary evidence  to  sustain  it  in  a  court  pro- 
ceeding in  which  he  is  to  represent  her,  evi- 
dence of  her  declarations  made  after  the 
will  is  prepared  while  she  is  endeavoring 
to  procure  testimony  to  sustain  it  is  ad- 
missible against  him.  People  v.  Storrs,  45: 
860,  100  N.  E.  730,  207  N.  Y.  147. 
Relevancy  and  materiality. 

25.  In  an  action  to  hold  one  who  has  con- 
tracted to  place  the  superstructures  of  a 
bridge  on  concrete  piers  to  be  erected  by 
another,  liable  for  injury  to  his  employees 
because  they  were  permitted  to  begin  the 
work  before  the  piers  were  sufficiently  hard, 
evidence  is  not  admissible  as  to  the  gen- 
eral reputation  of  the  engineer  in  charge  of 
the  whole  work,  to  whom  defendant  intrust- 
ed the  duty  of  Sletermining  whether  or  not 
the  piers  were  sufficiently  hard,  since,  if  it 
delegates  that  duty  to  the  engineer,  it  is 
responsible  for  his  negligence  regardless  of 
his  reputation.  Pennsylvania  Steel  Co.  v. 
Nace,  45:  aSz,  77  Atl.  1121,  113  Md.  460. 

26.  Upon  trial  of  a  man  for  killing  his 
brother-in-law  while  the  latter  was  attempt- 
ing to  force  an  entrance  of  his  home  in 
search  of  his  wife,  who  had  taken  refuge 
there,  evidence  is  admissible  that  the  gen- 
eral reputation  of  deceased  indicated  that  he 
was  quarrelsome  and  dangerous.  Bailey  v. 
People,  45:  145,  130  Pac.  832,  —  Colo.  —  . 

27.  Evidence  is  not  admissible  that  a 
particular  kind  of  guard  should  have  been 
used  on  exposed  gearing  about  which  em- 
ployees were  required  to  work,  in  an  action 
to  hold  the  master  liable  for  injury  to  a 
servant  through  the  defective  character  of 
the  guard  which  was  furnished.  West  v. 
Bayfield  Mill  Co.  45:  134,  128  N.  W.  092, 
144  Wis.  106. 

28.  Upon  the  question  of  the  negligence 
of  one  who  has  contracted  to  place  the  su- 
perstructure of  a  bridge  upon  concrete  piers 
to  be  erected  by  another  in  starting  his  work 
before  the  piers  had  hardened  sufficiently 
to  be  safe,  evidence  is  admissible  to  the  ef- 
fect that  the  piers  were  properly  construct- 
ed, but  were  not  allowed  to  become  suffi- 
ciently hard,  and  as  to  the  time  which 
should  be  allowed  for  such  piers  to  harden, 
and  the  danger  of  attempting  to  place  heavy 
weights  upon  such  piers  before  they  are 
sufltciently  hard.  Pennsylvania  Steel  Co. 
V.  Nace,  45:  a8z,  77  Atl.  1121,  113  Md.  460. 

29.  In  an  action  for  damages  accruing 
from  delay  in  transportation,  the  time  ordi- 
narily required  for  carriage  between  two 
points,  the  preparations  made  by  the  car- 
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rier,  the  effort  at  despatch,  the  character  of 
the  freight,  and  kindred  circumstances,  are 

g roper   matters    of   inquiry.     Alabama  6. 
.   R.    Co.   V.    McKenzie,   45:18,   77   S.   £. 
647,  139  Ga.  410. 

30.  Upon  trial  of  a  man  for  killing  his 
brother-in-law  to  prevent  the  latter's  en- 
tering his  home  in  search  of  the  wife  of 
the  brother-in-law,  evidence  is  admissible 
of  assaults  which  the  husband  had  made  on 
the  wife,  and  of  his  threats  to  take  the  life 
of  both  the  wife  and  the  accused.  Bailey 
V.  People,  AS'^ASt  130  Pac.  832,  —  Colo.  — . 

31.  Defendant  in  an  action  for  damages 
for  killing  a  person  may  contradict  wit- 
nesses who  testify  as  to  his  first  statement 
to  another  person,  upon  the  latter's  arrival 
upon  the  scene  of  the  homicide,  and  state 
what  the  conversation  was,  and  it  is  im- 
material that  the  witnesses  differ  as  to 
where  he  was  located  at  the  time  of  the 
conversation,  if  all  agree  that  the  conversa- 
tion referred  to  by  all  parties  was  the  same. 
Foster  v.  Shepherd,  45:167,  101  N.  £.  411, 
268  111.  164. 

32.  Where  it  was  a  material  question  for 
the  jury  whether  one  acting  as  superintend- 
ent of  a  mine  was  so  superintending  for  the 
owner,  as  its  employee,  or  operating  it  for 
himself,  as  an  independent  contractor,  evi- 
dence that  the  owner  held  insurance  indem- 
nifying it  against  loss  and  damages  from 
accidents  to  laborers  in  the  mine,  and  of 
the  terms  of  the  policy,  and  of  the  corres- 
pondence between  the  owner  and  the  insur- 
ance company  and  with  the  alleged  contract- 
or, was  competent  as  tending  to  show  the 
real  relation  between  the  person  so  super- 
intending the  operation  of  the  mine  and  the 
mine  owner.  Laffery  v.  United  States  Gyp- 
sum Co.  45:930,  111  Pac.  498,  83  Kan.  349. 

33.  Upon  the  question  of  a  person's  lia- 
bility for  injury  to  a  servant,  evidence  of 
the  officer  who  served  notice  of  the  injury, 
that  he  saw  the  defendant's  sign  over  the 
door,  is  admissible.  Beauregard  v.  Benja- 
min F.  Smith  Co.  45:200,  100  N.  E.  627, 
213  Mass.  259. 

36.  In  the  prosecution  of  a  parent  for 
manslaughter  for  failure  to  obtain  medical 
aid  for  a  child  of  tender  years,  suffering 
with  frozen  feet,  the  admission  of  evidence 
showing  the  existence  of  bruises,  scars,  and 
marks  on  the  body  of  the  child  is  not  error, 
where  the  jury  were  instructed  that  such 
evidence  should  only  be  considered  in  de- 
termining whether  the  defendant's  atti- 
tude toward  the  child  was  such  as  might 
cause  him  to  be  negligent  in  his  failure 
to  secure  medical  aid  after  he  had  ascer- 
tained the  child's  condition.  Stehr  v.  State, 
45:  559f  139  N.  W.  676,  92  Neb.  755. 

36.  In  an  action  against  an  individual 
for  causing  the  plaintiff  to  be  taken  into 
custody  on  a  charge  of  felony,  evidence  af- 
fording reasonable  and  probable  cause  of 
suspicion  of  the  plaintifi^s  guilt  is  admis- 
sible in  mitigation  of  damages.  Rogers  v. 
Toliver,  45:  64,  77  8.  E.  28,  139  Ga.  281. 

(Annotated) 

87.  In  an  action  against  a  city  for  in- 
juries from  falling  on  an  icy  sidewalk  it  is 
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not  error  to  introduce  in  evidence  the  char- 
ter of  the  city,  which  gives  it  the  power 
to  require  the  owner  or  occupant  of  any 
premises  to  keep  the  sidewalks  in  front  of 
and  along  the  same  free  from  snow  or  other 
obstruction,  or  the  ordinances  of  the  city 
which  provide  that  the  owners  and  occu- 
pants of  the  land  shall  clear  the  sidewalks 
of  all  accumulations  of  snow  and  ice  within 
ten  hours  after  the  same  have  fallen  or 
accumulated,  under  liability  to  a  fine;  the 
court  being  justified  in  assuming  that  such 
charter  and  ordinances  were  introduced  not 
for  the  purpose  of  prejudicing  the  jury,  and 
making  tiiem  believe  that  the  owner  or  oc- 
cupant would  be  ultimately  liable  in  the 
action,  but  for  the  purpose  of  showing  an 
assumption  of  control  by  the  city,  and  its 
construction  of  its  duty  in  relation  to  the 
sidewalks  in  question,  as  well  as  the  right 
of  the  plaintiff  to  rely  upon  such  assump- 
tion. Jackson  v.  Grank  Forks,  45:  75,  140 
N.  W.  718,  —  N.  D.  —  . 
Weight,  effect,  and  safflclency. 

38.  The  ultimate  weight  to  be  given  to 
the  opinion  of  an  expert  is  for  the  jury, 
which  may  accept  it,  or  reject  it  and  act 
upon  its  own  judgment  as  applied  to  the 
general  evidence  in  the  case.  Alabama  O. 
8.  R.  Go.  T.  McKenzie,  45:18,  77  S.  £. 
647,  189  Ga.  410. 

30.  Where  the  evidence  in  an  action 
against  a  railroad  company  for  damages 
due  to  fire  shows  that  the  locality  where 
the  fire  was  claimed  to  have  started  was 
uninhabited,  that  the  fire  was  discovered 
in  the  dry  grass  on  and  adjacent  to  the 
right  of  way  almost  immediately  after  the 
train  passed,  and  where  other  causes  are 
fairly  negative,  the  evidence  is  suflicient  to 
justify  the  conclusion  that  the  fire  was  set 
by  the  locomotive  that  had  just  passed. 
Farrell  ▼.  Minneapolis  &  R.  R.  R.  Co.  45: 
2Z5,  141  N.  W.  401,  121  Minn.  357. 

40.  Evidence  that  the  servants  of  a  tele- 
phone company,  when  resisted  by  a  person 
m  placing  a  telephone  pole  in  a  boulevard 
in  front  of  a  house,  pulled  a  pike  from 
a  hole  which  had  been  prepared,  and  pushed 
it  down  again,  thereby  causing  injury  to  the 
person  who  was  in  the  hole;  and  that  while 
the  person  was  bending  over  to  prevent  the 
insertion  of  the  pole  in  the  hole,  such  serv- 
ants rushed  with  the  pole  and  struck  her, 
either  with  the  pole  or  with  a  pike,  is  suffi- 
cient to  sustain  a  verdict  for  such  person 
against  the  telephone  company,  upon  the 
theory  that  she  was  injured  through  the 
wanton  negligence  of  the  servants.  South- 
er V.  Northwestern  Teleph.  Exch.  Go.  45: 
601,  136  N.  W.  671,  118  Minn.  102. 

41.  The  gearing  of  a  system  of  live  rol- 
lers to  carry  lumber  from  a  saw  may  be 
found  to  be  insuflRciently  guarded  where  the 
only  guard  employed  is  an  inch  board 
nailed  along  its  upper  edge  to  the  edge  of 
another  inch  board,  which  forms  part  of 
the  table  carrying  the  rollers,  without  sup- 
ports at  the  lower  edge  or  at  the  ends,  while 
the  work  requires  employees  to  lean  against 
the  guard  in  such  a  way  as  to  spring  the 
lower  edge  inward,  and  the  material  passing 
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over  the  rollers  had  a  tendency  to  strike 
against  and  loosen  it  from  the  table.  West 
v.  Bayfield  Mill  Co.  aS'^SA,  128  N.  W. 
902,  144  Wis.  106. 

42.  Where  the  evidence  in  an  action 
against  a  railroad  company  for  damages  bv 
fire  shows  that  a  fire  nad  been  burning  in 
the  debris  and  combustible  material  on  and 
near  the  right  of  way  for  several  days,  and 
that  the  superintendent  was  over  the  road. 
and  must  have  observed  the  same,  a  finding 
that  the  company  was  negligent  in  failing 
to  put  out  the  fire  or  prevent  its  spread  is 
justified.  Farrell  v.  Minneapolis  &  R.  R. 
R.  Co.  45:2x5,  141  N.  W.  491,  121  Minn. 
367. 

43.  The  evidence,  to  prove  gift  of  a  lii<? 
insurance  policy  by  mere  delivery,  should 
be  full,  clear,  and  convincing.  Gledhill  t. 
McCoombs,  45:26,  86  Atl.  247,  —  Me.  — . 

43a.  No  conviction  can  be  had  upon  ao 
information  charging  violation  of  a  quaran- 
tine order  based  on  belief  that  one  was  in- 
fected with  a  contagious  disease  where  the 
proof  shows  that  accused  was  not  infect<NJ 
with  the  disease,  and  that  the  health  officer 
had  no  ground  to  believe  that  he  was  so 
infected,  but  that  he  had  merely  been  ex- 
posed to  the  disease.  State  v.  Racskowski, 
45:580,  86  Atl.  606,  86  Conn.  677. 
Admissibility  under  particular  plead- 
ings. 

44.  Charter  provisions  of  a  city  and  or- 
dinances of  the  city  may  be  introduced  in 
evidence  without  being  specially  pleaded, 
where  such  charter  provisions  and  ordi- 
nances are  not  the  tiasis  of  the  action. 
Jackson  v.  Grand  Forks,  45:75,  140  N.  W. 
718,  —  N.  D.  —  . 

45.  Negligence  in  scattering  over  adjoin- 
ing land  material  removed  from  a  ditch,  the 
right  to  deepen  which  has  been  secured  by  s 
railroad  company,  cannot  be  proved  under 
a  complaint  seeking  damages  on  the  tbeorv 
that  there  was  no  right  to  deposit  the  ma- 
terial on  such  adjoining  land.  Cleveland. 
C.  C.  &  St.  L.  R.  Co.  45:796»  101  N.  E.  473. 
—  Ind.  —  . 

46.  The  issues  of  a  ease  are  defined  bv 
and  confined  to  the  pleadings.  Palmer  v. 
Humiston,  45:640,  101  N.  £.  283,  S7  Ohio 
8t.  401. 

47.  In  the  absence  of  any  averment  in 
the  answer,  specially  pleading  a  profes- 
sional usage  or  custom  as  to  the  care  and 
accounting  of  sponges  by  a  nurse  or  other 
attendant,  evidence  for  the  purpose  of  show- 
ing such  professional  usage  or  custom  is 
incompetent  and  inadmissible  in  an  action 
against  a  physician  for  negligent  failure 
to  remove  a  sponge  used  in  performing  an 
operation.  Palmer  v.  Humiston,  45:64<)» 
101  N.  E.  283,  87  Ohio  St.  401. 

48.  Matter  in  estoppel  cannot  be  given 
in  evidence  under  a  traverse.  Brackett  ▼• 
Modem  Brotherhood  of  America,  45:1144* 
167  S.  W.  690,  154  Ky.  340. 

49.  A  carrier  charged  with  conversion  of 
live  stock  injured  by  a  wreck  while  in  it^ 
possession  for  transportation  may  prove  a 
tender  under  a  general  denial.    Cincinnati. 
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N.  O.  &  T.  P.  R.  Co.  V.  Rankin,  45:  539, 

156  S.  W.  400,  163  Ky.  730. 

Variance. 

50.  Wber^  the  facte  in  i^ue  are  known 
to  the  defendant,  so  that  he  is  in  no  wise 
mieled  by  a  variance  between  the  allegations 
of  the  complaint  and  the  proof,  the  variance 
ifl  immaterial.     Travelers^  Indemnity  Com- 

gany  v.  Fawkes,  45:331,  139  N.  W.  703,  120 
linn.  363. 

61.  Proof  of  the  legal  title  to  checks  by 
an  indorsee  for  collection  is  sufficient  to 
sustain  an  allegation  of  ownership  in  the 
complaint.  Citizens'  State  Bank  v.  E.  A. 
Tessman  &  Co.  45:606,  140  N.  W.  178,  121 
Minn.  34. 

BXAMINATION. 

Of  juror,  see  Jury,  8. 

EXCUSABLS  HOMIOIDS:. 

See  Homicide,  6-9. 

EXECUTION. 

What  subject  to,  see  Levy  and  Seizure. 

The  lien  of  an  execution  extends  only 
to  property  located  in  the  county  to  which 
the  execution  is  directed.  Smith  v.  Johns, 
45:a66,  160  S.  W.  97,  —  Tenn.  — . 

(Annotated) 

EXECUTIVE  DEPARTMENTS. 

Relation  of,  to  courts,  see  Courts,  1,  2. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Evidence  as  to  bond  for  title  claimed 
to  have  been  executed  by  decedent, 
see  Evidence,  20. 

Administrator  of  keeper  of  saloon  who 
continues  business  as  a  person  en- 
gaged in  liquor  business  within 
meaning  of  insurance  policy,  see 
Insurance,  19. 

Effect  of  delay  to  prevent  heirs  from 
asserting  that  estate  has  not  been 
fullv  administered,  see  Limitation 
of  Actions,  2. 

Appointment. 

1.  Where  an  intestate  was  in  posses- 
sion of  land  at  his  death,  and  subsequently 
his  administratrix  paid  a  balance  on  the 
purchase  money  out  of  the  proceeds  of  the 
sale  of  personal  property  belonging  to  the 
estate,  and,  after  taking  the  deed  to  herself 
in  such  a  way  as  to  vest  the  title  in  herself 
individually,  caused  her  dower  to  be  laid 
off  in  the  land,  and  procured  a  deed  to  the 
land  to  herself  from  some  of  the  heirs  of  the 
intestate,  and  afterwards  was  adjudged  in- 
sane, a  prin\a  facie  case  of  an  unadminis- 
tered  asset  is  made,  such  as  to  authorize  the 
appointment  of  an  administrator  de  bonis 
non.  MeCranie  v.  Hutchinson,  45:1073,  77 
S.  E.  1064,  139  Ga.  792. 

2.  An  administrator  who  has  been  ad- 
judged to  be  insane  is  disqualified  further 
to  act,  and  the  estate  is  unrepresented,  so  as 
to  aiithnri7.e  the  appointment  of  an  ad- 
ministrator de  honia  won  to  complete  the 
45  L.R.A.(N.S.) 


administration.    MeCranie    v.  Hutchinaon, 
45:xJ73»  77  S.  E.  1064,  139  Ga.  792. 

(Annotated) 

3.  There  is  no  provision  of  law  vesting 
the  administration  of  an  estate  in  the  guar- 
dian of  the  property  of  an  insane  adminis- 
trator, and  as  between  such  person  and  the 
son  of  the  intestate,  the  latter  is  entitled  to 
letters  of  administration.  MeCranie  v. 
Hutchinson,  45:1073,  77  S.  E.  1064,  139 
Ga.  792. 

4.  The  right  of  a  creditor  of  an  estate 
to  administer  upon  such  estate  is  based  upon 
his  supposed  interest  therein;  and  when  the 
status  of  creditor  ceased,  his  right  to  ad- 
minister upon  the  estate  ceased.  Re  Engle- 
hart,  45:237,  128  Pac.  67,  —  N.  M.  — . 

(Annotated) 
Poflsesslon  and  disposal  of  property. 

6.  An  administrator  cannot  assign  to 
the  widow  without  consideration  a  right  of 
action  for  death  of  his  intestate,  constitut- 
ing part  of  the  assets  of  the  estate,  where 
there  are  surviving  children  and  under  the 
statute,  any  recovery  is  for  the  benefit  of 
both  widow  and  children.  Flynn  v.  Chi- 
cago G.  W.  R.  Co.  45:1098,  141  N.  W.  401, 

—  Iowa,  —  .  (Annotated) 
Liabilities. 

Evidence  in  action  against  adminis- 
trator in  his  individual  capacity, 
see  Evidence,  22. 

6.  A  donee  of  a  life  insurance  policy 
payable  to  the  administrator  of  the  insured, 
who  delivers  the  policy  to  the  administrator 
for  collection,  may  maintain  an  action 
against  him  in  his  individual  capacity,  to 
recover  the  proceeds.  Gledhill  v.  Mc- 
Coombs,  45:26,  86  Atl.  247,  —  Me.  — . 

7.  That  an  administrator  directs  the 
bank  to  credit  a  fund  deposited  by  him  to 
his  account  as  administrator  will  not  relieve 
him  from  liabilitv  in  case  the  fund  is  lost 
through  failure  of  the  bank,  if  the  fund  is 
in  fact  credited  to  him  individually,  and 
he  accepts  a  pass  book  showing  that  fact. 
Chancellor  ▼.  Chancellor,  45:1,  58  So.  423, 

—  Ala.  —  .  (Annotated) 

EXEMPTjARY  DAMAGES. 

See  Damages,  1,  6. 

EXJEMPTIONS. 

Application  of  bulk  sales  law  to  exempt 
property,  see  Fraudulent  Convey- 
ances, 2. 

EXHIBITIONS. 

Prohibiting  exhibition  of  anatomy,  see 
Constitutional  Law,  6;  Courts,  5; 
Municipal  Corporations,  3. 

EXPERT    ACCOUNTANTS. 

See  Accountants. 

EXPERT   TESTIMONY. 

In  general,  see  Evidence,  17* 
Weight  of,  see  Evidence,  88. 

EXPIiOSIONS  AND  EXPIiOSIVES. 

Duty  to  warn  servant  of  danger  of  ex- 
plosion, see  Master  and  Servant,  13. 
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BZPRBSS  COMPANIES. 

As  carrieriy  see  Carriers. 

EXTENDED  INSURANCE. 

See  InBursnee,  12,  13. 

FACTORIES. 

Measure  of  damsges  for  nuisanee  result- 
ing  from,  see  Damages,  7. 

FACTS. 

Review  of,  on  appeal,  see  Appeal  and 
Error,  18,  19. 

FAIiliING  OBJECTS. 

Injury  to  servant  by,  see  Master  and 
Servant,  21. 

FEIiliOW  SERVANTS. 

See  Master  and  Servant,  44,  40. 

FIDUCIARY  REIiATION. 

What  is  debt  created  by  default  in 
fiduciary  capacity,  see  Bankruptcy, 
S. 

FINDER. 

Right  of  one  losing  lottery  ticket  to 
recover  against  finder  thereof  to 
whom  prize  is  awarded,  see  Lot- 
tery. 

rams. 

Ezpuleion  of  member  of  labor  union  for 
refueal  to  pay,  see  Equity,  1. 

Liability  of  principal  to  reimburse 
agent  for  fines  paid  for  violation 
of  law  in  principal's  interest,  see 
Principal  and  Agent. 

FIREBIEN. 

Regulating  hours  of  labor  of,  see  Con- 
stitutional Law,  1,  2,  7. 

FIRES. 

Evidence  as  to  origin  of,  see  Evidence, 

89. 
Set  by  locomotives,  see  Railroads. 


FORFErrURE. 

Of  liquor  license^ 
quors,  1. 


see  Intoodeatuig  li- 


FIXTURES. 

1.  An  agreement  between  landlord  and 
tenant  permitting  the  latter  to  remove  ma- 
chinery from  the  building  at  the  termina- 
tion of  the  lease  does  not  prevent  its  be- 
coming part  of  tne  building  so  as  to  be 
subject  to  a  mechanics'  lien.  Horn  v. 
Clark  Hardware  Co.  45:  zoo^  181  Pac.  405, 
—  Colo.  — .  (Annotated) 

2.  Machinery  placed  in  a  mill  and  at 
taehed  to  the  structure,  or  to  the  ground 
therein,  by  a  tenant,  with  intent  &at  it 
should  become  a  part  of  a  plant  intended 
as  a  whole  to  effect  a  certain  result,  be- 
comes a  part  of  the  leasehold  so  as  to  be 
subject  to  a  mechanics'  lien  for  the  im- 
provement. Horn  ▼.  Clark  Hardware  Co. 
45:  100,  131  Pac.  405,  —  Colo.  — , 

FLOOD  WATERS. 

Estoppel  to  complain  of  diversion  of 

nood  water,  see  Estoppel,  I. 
In  general,  see  Waters,  2,  3. 
45  L.R.A.(NJ3.) 


FORGERY. 

Evidence  in  pioseeutioB  for« 
denoe,  18,  28,  24. 

FORMER  JEOPARDT. 

See  Criminal  Law,  5-12. 


Evi- 


FRAUD  AND  DECEIT. 

In   securing   contract   fixing  valae  of 

Property  transported,  see  Carriers, 
8. 
Statute  of,  see  Contracts,  1,  2. 
Transfers    in    fraud    of    creditors,   see 

Fraudulent  Conveyances. 
As    defense    to    action    on    insurance 

policy,  see  Insurance,  33. 
As  ground  for  relief  against  judgment, 
see  Judgment,  4. 

1.  A  representation  of  intention  as  to 
future  acts  or  events,  not  having  been 
falsely  made  with  the  purpose  to  deceive, 
is  not,  though  the  act  or  event  did  not 
occur  as  represented,  a  sufficient  ground 
upon  which  to  predicate  a  charge  of  fraud, 
or  be  made  the  basis  for  the  rescission  of 
a  contract  induced  and  brought  about  bj 
the  representation.  Bigelow  v.  Barnes, 
45:  S03,  140  N.  W.  1032,  121  Minn.  148. 

2.  One  who  gives  an  order  for  5,000 
trees  in  reliance  on  the  seller's  estimate  of 
the  number  needed  for  a  certain  tract  of 
land,  with  his  assurance  that  he  had  had 
experience  in  making  sucn  estimates  and 
after  measuring,  or  professing  to  measure, 
the  ground,  when  the  purchaser  stated 
his  own  ignorance  of  the  number  needed 
and  was  also  unable,  by  reason  of  illness, 
to  investigate  the  matter  at  that  time,  is 
not  precluded,  on  the  ground  of  his  own 
negligence,  from  claiming  that  he  was  de- 
ceived by  the  seller's  misrepresentatioDB. 
Mt.  Hope  Nurseries  v.  Jackson,  45: 243, 
128  Pac.  260,  —  Okla.  — . 

FRAUDULENT  CONVEYANCES. 

1.  If  one  desiring  to  purchase  a  stock 
of  merchandise  in  bulk  demands  and  re- 
ceives from  the  vendor  a  written  state- 
ment under  oath,  purporting  to  contain 
the  names  and  addresses  of  all  the  cred- 
itors of  the  vendor,  together  with  the 
amount  of  the  vendor's  indebtedness  to 
each  of  them,  and  within  the  time  required 
by  the  statute  due  notice  of  the  proposed 
sale,  the  price  to  be  paid,  and  the  terms 
and  conditions  thereof  are  given  by  the 
purchaser  to  each  of  the'  creditors  whose 
names  appear  on  the  list  so  furnished,  and 
thereafter  the  purchaser  in  good  faith  pays 
over  to  the  vendor  the  purchase  price 
agreed  on,  without  notice  or  reason  to  sus- 
pect that  the  vendor  has  omitted  from  the 
sworn  list  the  name  of  any  of  his  creditors, 
the  sale  is  not  void,  either  in  whole  or  in 
part,  by  reason  of  the  fact  that  the  seller 
omitted  to  name  one  of  his  creditors,  and 
the  purchaser  failed  to  give  that  creditor 
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notice  of  the  sale,  though  Buch  creditor 
did  not  in  fact  have  any  notice  of  the  sale, 
and  though  the  seller  is  insolvent.  Inter- 
national Silver  Co.  v.  Hull,  45:  493,  78  S. 
E.    609,   —   Ga.   — .  (Annotated) 

2.  The  bulk  sales  law  does  not  apply 
to  sales  of  property  which  is  exempt  by 
law  from  execution.  McCormick  v.  Kist- 
<er,  45:  497,  141  N.  W.  603,  —  Mich.  — . 

(Annotated) 

3.  A  sale  of  his  tools  and  stock  in 
trade  by  one  who  buys  stone  in  the  rough 
and  cuts  and  dresses  it  to  fill  orders  which 
he  may  receive  is  not  within  a  statute 
making  void  a  sale  of  his  stock,  without 
certain  notices  to  creditors  by  one  who 
makes  it  his  business  to  buy  commodities 
and  sell  the  same  in  small  quantities  for 
the  purpose  of  making  a  profit.  Connecti- 
cut Steam  Brown  Stone  Co.  v.  Lewis,  45: 
495,    86    Atl.    634,   86    Conn.    386. 

(Annotated) 

FREIGHT   CARRIERS. 

See  Carriers. 

FREIGHT  TRAIX. 

Ejection  of  trespasser  from,  see  Car- 
riers, 7. 

FRIGHT. 

Of  passenger,  see  Carriers,  2. 

Rignt  of  action  for  causing  relapse  of 
convalescent  woman  by  threaten- 
ing and  abusive  language,  see 
Case. 

Damages  for,  see  Damages,  8. 

FRurr. 

Sale  of,  by  carrier,  when  rejected,  see 

Carriers,  16. 
Cause  of  decay  of,  see  Evidence,  17. 

GAME  AND  GAME  liAWS. 

Former  conviction  or  acquittal  as  bfti* 
to  prosecution  for  violation  of 
game  laws,  see  Criminal  Law,  10. 

GAMING. 

Effect  of  statement  of  account  based 
on  wagering  transaction,  see  Ac- 
counts, 2. 

Payment  by  agent  of  fines  for  impor- 
tation by  principal  of  gambling 
devices,  see   Principal  and   Agent. 

No  recovery  can  be  had  for  injury 
to  a  slot  machine  which  can  be  used  only 
as  a  gambling  devfce.  which  use  is  pro- 
hibited by  statute.  Miller  v.  Chicago  & 
N.  W.  R.  Co.  45:  334,  141  N.  W.  263,  163 
Wis.  431.  (Annotated) 

GARAGE. 

Liability  of  proprietor  for  acts  of  serv- 
ants, see  Master  and  Servant,  47- 
49,  61-63. 

See  also  Bailment. 

GENERAIi  DENIAIi. 

Evidence    admissible    under,    see    Evi- 
dence. 48,  49. 
45  L.R.A.fN.S.) 


GIFT. 

Of  insurance  policy,  see  Evidence,  22; 

Insurance,  22,  23. 
Sufficiency  of  proof  of,  see  Evidence, 

43. 
Injunction  against  violation  by  public 

authori^    of    conditions    of    gift, 

see  Injunction,  3. 
To   city,   see  Municipal  Corporations^ 

9. 

GOVERNOR. 

Interference  of  court  with,  see  Courts, 

1. 
Mandamus  to,  see  Mandamus,  2. 

The  governor  of  West  Virginia  has 
power  to  declare  a  state  of  war  in  any 
town,  city,  district,  or  county  of  the  state, 
in  the  event  of  an  invasion  thereof  by  a 
hostile  military  force,  or  an  insurrection, 
rebellion,  or  riot  therein,  and  in  such  case, 
to  place  such  town,  city,  district,  or  county 
under  martial  law.  State  ex  rel.  Mays  v. 
Brown,  45:  996,  77  S.  E.  243,  —  W.  Va.  — . 

GRAND  JURY. 

An  indictment  is  void  where  a  pri- 
vate prosecuting  attorney,  not  summoned 
in  the  case,  is  permitted  to  appear  before 
and  address  the  grand  jury  in  support  of 
the  accusation  upon  which  the  indictment 
is  founded.  Collier  t.  State,  45:  599,  61 
So.  689,  —  Miss.  — . 

GRANT. 

Estoppel  by,  see  Estoppel,  1. 

GUARDIAN  ANB  WARD. 

Right  of  testamentary  guardian  ille- 
gally appointed  £9  hold  property 
as  trustee,  see  Trusts,  1. 

Subjecting  delinquent  child  to  guard- 
ianship, see  Constitutional  Law, 
3;   Jury,  1. 

Testamentary  trustee  for  minor  chil- 
dren, see  Trusts,  1,  3. 

That  a  widow  has  embraced  the 
Mazdaznan  religion,  and  permits  her 
twelve-year  old  boy  to  travel  with  one  of 
its  teachers,  who  has  written  an  improper 
book,  does  not  show  that  the  child  is  de- 
pendent and  neglected,  without  proper  care, 
so  as  to  justify  the  appointment  of  a  guard- 
ian for  him.  Lindsay  v.  Lindsay,  45:  908, 
100  N.  E.  892,  257  111.  328. 

GUARDS. 

On  dangerous  machinery,  see  Evidence. 
41;  Master  and  Servant,  23-25. 
36. 

HABEAS  CORPUS. 

Suspension  of,  during  period  when 
martial  law  prevails,  see  Martial 
Law,  5. 

The  writ  of  'Hiabeas  corpus"  adds 
nothing  to  the  guaranties  or  rights  vested 
by  law,  and  therefore  if,  upon  the  return 
of  such  a  writ,  it  appears  that,  under  some 
Dower  vested  by  the  Constitution  or  stat- 
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ute,  the  person  to  whom  the  writ  is  direct- 
ed has  toe  applicant  under  arrest  or  im- 
prisoned under  power  and  authority  to 
detain  or  imprison  him,  the  applicant  can- 
not be  discharged.  Ex  parte  Jones,  45: 
1030,  77  S.  E.  1029,  —  W.  Va.  — . 

HARMLESS  KRROR. 

See  Appeal  and  Error,  20-43. 

HEALTH. 

Knowledge  of  mother  as  to  yiolation 
of  quarantine  by  children,  see  Evi- 
dence, 3. 

Sufficiency  of  proof  of  violation  of 
quarantine,   see   Evidence,   43a. 

Of  insured,  warranties  or  representa- 
tions as  to,  see  Insurance,  17,  18. 

1.  Requiring  a  person  exposed  to  a 
contagious  disease  to  remain  in  quarantine 
during  the  duration  of  the  danger  from  the 
disease,  to  be  determined  by  a  health  offi- 
cer, is  reasonable.  State  v.  Racskowski, 
45:  580,  86  Atl.  606,  86  Conn.  677. 

2.  Power  to  quarantine  persons  fsx- 
posfd  to  contagious  diseases  is  included  in 
a  statute  conferring  all  power  necessary 
and  proper  for  preserving  the  public  health 
and  preventing  the  spread  of  disease. 
State  V.  Racskowski,  45:  580,  86  AtL  606, 
86  Conn.  677. 

3.  A  mother  who  knowingly  permits 
her  children  to  violate  a  valid  quarantine 
order  may  be  subject  to  the  statutory  pen- 
alty for  violating  quarantine.  State  ▼. 
Racskowski,  45:  580,  86  Atl.  606,  86  Conn. 
677. 

HEARSAY. 

See  Evidence,  19-24. 

HEIRSHIP. 

Recitals  of,  in  deed,  see  Evidence,  12. 

HIGHER  LAW. 

See  Criminal  Law,  1. 

HIGHWAYS. 

Burden  of  proving  riffht  to  place  wires 
in  streets,  see  Evidence,  9. 

Who  is  within  protection  of  ordinance 
requiring  roof  over  sidewalk  where 
materials  are  being  handled,  see 
Master  and  Servant,  20;  Munici- 
pal Corporations,  1. 

Municipal  re&rulations  as  to,'  see  Mu- 
nicipal   Corporations,    2. 

Drowning  of  child  in  open  ditch  along 
highwav,  see  Municipal  Corpora- 
tions, 10. 

Failure  to  comnly  with  ordinance  re- 
quiring roof  over  sidewalk  during 
erection  of  building  as  proximate 
cause  of  injury,  see  Proximate 
Cause,  8. 

Trespass  in  attempting  to  prevent  plac- 
ing of  telephone  pole  in  highway, 
see  Trespass,  2. 

Liability  for  fnjnrles  on. 

Evidence  in  action  for  injury,  see  Evi- 
dep'v*.  37. 
45  L.R.A.(Kfl.) 


1.  A  city  may  be  held  liable  in  an  ac- 
tion for  damages  where  the  evidence  of  at 
least  some  of  the  witnesses,  which  is  be- 
lieved by  the  jury,  shows  that  a  portion 
of  a  sidewalk  has  remained  covered  with 
ice  and  snow  during  the  whole  winter,  and 
such  ice  and  snow  have  been  allowed  to  thaw 
and  freeze  and  accumulate  during  such 
time,  so  that  the  place  was  much  more 
dangerous  and  obstructed  than  the  other 
sidewalks  in  the  vicinity,  and  no  effort  has 
been  made  by  the  city  either  to  remove 
it  or  cause  the  same  to  be  removed,  or  to 
sprinkle  it  with  sand  or  other  spbstance 
in  order  to  render  it  less  dangerous,  and 
the  evidence  also  shows  that  such  ice  and 
snow  were  trampled  into  ruts,  mounds, 
humps,  and  hillocks  by  the  pedestrians  dur- 
ing a  thaw,  and  frozen  in  such  condition, 
and  that  after  a  snowstorm,  which  later 
fell  upon  and  largely  hid  the  same,  plain- 
tiff slipped  and  lell  thereon.  Jackson  v. 
Grand  Forks,  45:  75,  140  N.  W.  718,  —  K. 
D.  — ,  (Annotated) 

2.  A  traveler  is  not  required  to  forego 
traveling  upon  a  sidewalk  merely  because 
he  has  knowledge  that  it  is  in  a  somewhat 
defective  condition.  He  has,  as  a  general 
rule,  a  right  to  assume  that  it  is  safe;  and, 
when  he  is  injured  as  a  consequence  of  a 
defect  of  which  he  had  previous  knowledge, 
the  mere  fact  of  his  previous  knowledge 
does  not  per  m  establish  contributory  neg- 
ligence. Jackson  v.  Grand  Forks,  45: 75, 
140  N.  W.  718,  —  N.  D.  — . 

3.  The  accumulation  of  ice  and  snow 
on  a  walk  during  the  whole  of  a  winter  is 
sufficient  notice  to  the  municipality  of  the 
condition.  Jackson  v.  Grand  Forks,  45:  75t 
140  N.  W.  718,  —  N.  D.  —. 

HITGHIXO  POSTS. 

Injunction  against  maintenanee  of.  in 
street,  see  Limitation  of  Actions,  1. 

Maintenance  of,  in  street  as  nuisance, 
see  Nuisances. 

HOMICIDE. 

Appeal  in  homicide  case,  see  Appeal 
and  Error. 

Prejudicial  error  in  instruction,  see 
Appeal  and  Error,  30. 

Finding  of  indictment  pending  cer- 
tiorari proceedings  to  review  ac- 
tion of  committing  magistrato,  see 
Certiorari. 

Indictment  of  corporation  for  man- 
slaughter, see  Corporations,  1. 

Evidence  in  prosecution  for,  see  Evi- 
dence, 26,  30,  35. 

Question  of  law  or  fact  in,  see  Trial. 
15. 

Negligent  homicide. 

Question  for  jury  as  to  whether  killing 
was   natural   result  of  negligence, 
see  Trial,  2. 
Question  for  jury  as  to  negligence,  see 

Trial,  16. 
1.  For  a  parent  having  special  charse 
of  an  infant  child  to  neglect  it  so  culpably 
that  death  ensues  as  a  consequence  of  sudi 
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neglect  is  manBl&ughter,  although  death  or 
grievous  bodily  harm  was  not  intended. 
Stehr  V.  State,  45:  559,  139  N.  W.  676,  92 
Neb.  765. 

2.  One  charged  with  the  support  and 
control  of  a  child  of  tender  years,  suffering 
with  frozen  feet,  who  negligently  and  wil- 
fully fails  or  refuses  to  obtain  for  it  nec- 
essary medical  aid,  thereby  causing  its 
death,  may  be  guilty  of  such  criminal  neg- 
ligence as  to  render  him  guilty  of  man- 
slaughter. Stehr  T.  State,  45:  559,  139  N. 
W.  676,  92  Neb.  765.  (Annotated) 
While  engaged  In  unlawful  act. 

Question  for  jury  as  to,  see  Trial,  2. 

3.  One  10  not  guilty  of  manslaughter 
for  the  death  of  a  bystander  through  the 
glancing  of  a  bullet,  when,  being  guilty  of 
a  misdemeanot  in  violating  statutes  against 
carrying  concealed  weapons,  being  drunk  in 
a  highway,  and  shooting  in  a  highway,  he 
fires  a  pistol  into  the  ground,  unless  the 
death  is  the  natural  or  probable  result  of 
hifi  act.  Dixon  ▼.  State,  45:  319,  61  So.  423, 
—  Miss.  — ^.  (Annotated) 

4.  One  of  two  persons  who  confederate 
to  commit  a  robbery  may  be  convicted  of 
murder  in  case  his  companion  kills  the  one 
upon  whom  the  felony  was  to  be  committed 
in  carrying  out  the  enterprise,  although  the 
killing  was  not  intended,  and  accused  only 
remained  to  watch  while  his  companion  at- 
tempted to  secure  the  money.  People  v. 
Friedman,  45:55,  98  N.  E.  471,  205  N.  Y. 
161.  (Annotated) 
Mutual  combat. 

5.  Where  persons  armed  with  deadly 
'  weapons  voluntarily  and  willingly  enter  in- 
to a  combat,  knowing  or  having  reason  to 
believe  that  such  conflict  will  result  in  the 
infliction  of  serious  bodily  injury  or  in  the 
death  of  one  or  the  other  of  said  parties, 
and  one  of  said  parties  is  killed  in  such  con- 
flict, the  party  doing  the  killing  is  guilty 
of  murder,  and  is  not  entitled  to  bail.  Ex 
parte  Colby,  45:  646,  124  Pac.  635,  6  Okla. 
Crim.  Rep.  187.  (Annotated) 
Excusable  or  jnstlflable  homicide. 

6.  A  householder  who  is  awakened  from 
sleep  at  night  to  find  a  stranger  kicking 
at  the  door  and  threatening  to  enter  the 
dwelling  will  be  justified,  upon  the  stran- 
ger's breaking  a  window  to  effect  an  en- 
trance, in  killing  him,  although  the  intrud- 
er is  not  armed,  if  the  householder  be- 
lieves, or  has  reasonable  ground  to  believe, 
that  his  act  is  necessary  to  prevent  harm 
to  himself  or  his  family,  or  the  violent 
entrv  of  his  home.  State  v.  Gray,  45:  71, 
77  S.  E.  833,  —  N.  C.  — .  (Annotated) 

7.  A  man  may  kill  his  brother-in-law 
to  prevent  the  latter  from  entering  his 
house  in  search  of  the  wife  of  the  brother- 
in-law  if  he  believes,  upon  reasonable  cause, 
that  the  brother-in-law  feloniously  intends 
to  assault  or  kill  inmates  of  the  house, 
under  a  statute  making  justifiable  a  homi- 
cide in  defense  of  habitation  against  one 
who  manifestly  intends  in  a  violent  man- 
ner to  enter  the  habitation  of  another,  for 
the  purpose  of  assaulting  or  offering  person- 
al violence  to  any  person  therein.  Bailey 
45  L.R.A.(N.S.) 


V.  People,  45:  245,  130  Pac.  832,  —  Colo. 
— .  (Annotated) 

8.  Under  a  statute  making  homicide 
justifiable  when  committed  by  a  parent 
while  resisting  an  attempt  to  commit  fel- 
only  upon  a  child,  when  there  is  a  reason- 
able ground  to  apprehend  the  design  to  com- 
mit a  felony  or  to  do  some  great  personal 
injury,  and  imminent  danger  of  such  design 
being  accomplished,  a  father  has  the  right 
to  defend  his  daughter  against  an  assault 
with  intent  to  rape  irrespective  of  her 
previous  reputation,  and  he  may  do  this 
immediately  and  with  the  most  effective 
means  at  his  command;  and,  if  he  kills ^her 
assailant,  the  law  will  hold  him  guiltless, 
even  though  it  may  afterwards  turn  out 
that  he  might  have  prevented  the  offense 
by  the  use  of  some  other  means,  provided 
only  that  the  father  acts  in  good  faith, 
and  upon  reasonable  appearances  of  immi- 
nent danger  to  his  daughter.  Litchfield  v. 
SUte,  45:  153,  126  Pac  707,  8  Okla.  Crim. 
Rep.  164. 

9.  Under  a  statute  making,  homicide 
justifiable  when  committed  by  a  parent  in 
the  lawful  defense  of  his  child  when  there 
is  a  reasonable  ground  to  apprehend  a  de- 
sign to  commit  a  felony,  or  to  do  some 
great  persbnal  injury  upon  such  child,  and 
imminent  danger  of  such  design  being  ac- 
complished, the  right  therein,  given  may  be 
exercised  for  prevention  alone,  and  never 
can  justify  that  which  is  done  for  ven- 
geance only  and  after  the  commission  of  the 
felony  or  bodily  injury  is  complete.  Litch- 
field V.  State.  45:  Z53,  126  Pac.  707,  8  Okla. 
Oim.  Rep.  164. 

HOURS  OF  liABOR. 

Constitutionality  of  '  statute  regulat- 
ing, see  Constitutional  Law,  1,  2, 
7,  8,  11. 

In   general,   see   Master   and    Servant, 

4-7. 

HUMAN  ANATOMT. 

Prohibiting  exhibition  of,  see  Consti- 
tutional Law,  6;  Municipal  Cor- 
porations, 3. 

HUSBAND  AND  WIFE. 

Action  by  father  for  abduction  of 
child    by    mother,    see    Abduction. 

Acknowledgment  by  married  woman, 
see   Acknowledgment,   2. 

As  to  divorce  and  separation,  see  Di- 
vorce and  Separation. 

Wife's  right  of  dower,  see  Dower. 

Insurable  interest  of  husband  in  wife's 
property,  see  Insurance,  1. 

When  statute  of  limitations  begins  to 
run,  see  Limitation  of  Actions,  5. 

Right  of  husband  to  enter  another's 
house  under  protest  for  purpose  of 
inducing  wife  to  leave  nouse,  see 
Trespass,  1. 

Competency  of,  as  witnesses,  see  Wit- 
nesses, 1,  2. 

A  man  may  recover  for  loss  jof  serv- 
ices  of  his  wife  due  to  sickness  resulting 


ic4e 


ICE— INFANTS. 


from  mental  diitreM  caused  bj  the  wilful 
and  malicious  publication  concerning  her 
of  defamatory  words  actionable  per  se. 
(jarrison  ▼.  Sun  Printing  A,  Pub.  Asso.  45: 
766,  100  N.  £.  430,  207  N.  Y.  1. 

(Annotated) 

ICE. 

Ob  sidewalk,  see  Highways,  1,  3. 

IDENTIFICATION. 

Of  typewriting  machine  upon  which 
will  was  written,  see  Evidence,  13. 

IMPAIRMENT  OF  OBLIGATIONS. 

Of  obligations,  see  Constitutional  Law, 
10-12. 

IMPEACHMENT. 

Of  witness,  see  Witnesses,  3-6. 

IMPOUNPINO. 

Of  flood  water,  see  Waters,  3. 

IMPROVEMENTS. 

By  cotenant,  see  Cotenancy. 

Right  of  widow  of  cotenant  to  dower 
in  improvements  made  by  husband, 
see  Dower. 

Public  improvements,  see  Public  Im- 
provements. 

IMPI7TED  NOTICE. 

Notice. 


INCOMPETENT   PERSON. 

Insanity  of  personal  representative,  see 
Executors  and  Administrators,  1- 
3. 

Right  of  guardian  of  insane  adminis- 
trator to  letters  of  administration, 
see  Executors  and  Administrators, 
3. 

Question  for  jury  as  to  sanity,  see 
Trial,  5. 

Instructions  on  question  of  insanity, 
see  Trial,  17. 

Instruction  in  action  to  recover  for 
legal  services  to  insane  person,  see 
Trial,  18. 

An  attorney  may  recover  compensa- 
tion for  services  rendered  to  assist  a  per- 
son committed  to  an  institution  as  in- 
sane, to  secure  his  release  therefrom,  as 
for  necessaries,  if  they  were  faithfully  and 
intelligently  performed,  although  they  may 
not  have  been  successful.  Re  Freshour,  45: 
67,  140  N.  W.  617,  —  Mich.  — . 

(Annotated) 

INCONSISTENCY. 

Estoppel  by,  see  Estoppel,  3. 
Between    general    and    special    verdict, 
see  Trial,  20. 

INOONTESTABIIilTY. 

Of  insurance  policy,  see  Insurance,  20. 

INCREASED  HAZARD. 

To  insured,  see  Insurance,  15,  16. 

46  L.R.A.(N.S.) 


INDEBTEDNESS. 

Of  city,  see  Municipal  Corporations,  7, 
8. 

INDEPENDENT  CONTRACTORS. 

Evidence  on  question  whether  person 
was  acting  as  independent  con- 
tractor, see  Evidence,  32. 

Liability  for  acts  of,  see  Master  and 
Servant,  55. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

Finding  of  indictment  pending  cer- 
tiorari proceedings  to  review  ac- 
tion of  committing  magistrate,  see 
Certiorari. 

Matters  as  to  grand  jury,  see  Grand 
Jury. 

An  indictment  for  sodomy  which 
follows  the  language  of  the  statute  is  suffi- 
cient without  describing  the  acts  which  con- 
stitute the  offense,  if  the  general  charac- 
ter of  the  act  which  accused  is  alleged  tp 
have  committed  sufficiently  appear  to  show 
which  provision  of  the  statute  is  applicable. 
Glover  v.  State,  45:  473,  101  N.  £.  C29,  — 
Ind.  — . 

INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes. 

INFANTS. 

Action  by  father  for  abduction  of  duld 
by  mother,  see  Abduction. 

Negligence  toward,  see  Carriers,  ^11. 

N^liffence  of,  see  Carriers,  12,  13. 

Constitutionality  of  statute  as  to  de- 
linquent children,  see  Constitution- 
al Law,  3. 

Damages  for  abduction  of  minor  child, 
see  Damages,  5. 

Measure  of  damages  for  death  of,  see 
Damages,  0. 

Right  of  action  for  death  of,  see  Death. 
1,  3. 

Guardianship  of,  see  Guardian  anu 
Ward. 

Criminal  liability  for  neglect  of  child, 
see  Homicide,  1,  2;  Trial,  15. 

Employment  of,  see  Master  and  Serv- 
ant, 10. 

Assumption  of  risk  by,  see  Master  and 
Servant,  38. 

Liability  of  city  for  drowning  of,  in 
open  ditch  in  highway,  see  Munici- 
pal Corporations,  10. 

1.  If  a  parent  has  not  the  means  for  a 
child's  nurture,  it  is  his  duty  to  apply  to 
the  public  authorities  for  relief;  and  fail- 
ure to  do  so  is  itself  culpable  neglect,  wher- 
ever there  are  public  authorities  capable  of 
affording  such  relief.  Stehr  v.  State,  45=559^ 
139  N.  W.  676,  92  Neb.  755. 

2.  The  court  cannot,  under  a  statute  de- 
claring that  discretion  of  the  court  in  re- 
spect to  the  custody  of  a  minor  child  shall 
be  exercised  in  favor  of  what  appears  to  be 
for  the  best  interest  of  the  child  in  respect 
to  its  temporal  and  mental  and  moral  wel- 
fare, transfer  the  custody  of  an  infant  from 
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the  competent  care  of  an  aunt,  to  that  of  its 
dissipated  and  immoral  mother,  with  the  in- 
tent of  reforming  the  mother.  Re  Lee,  45: 
91,  131  Pac.  749,  —  Cal.  — . 

INFECTIOUS  DISEASE. 

Judicial  notice  aa  to,  see  Evidence,  1. 
Quarantine  against,  see  Health* 

INHERITANCE  TAX. 

See  Taxes,  4-6. 

INJUNCTION. 

Review  of  discretion  as  to,  see  Appeal 
and  Error,  14,  16. 

Laches  in  bringing  suit  for,  see  Limi- 
tation of  Actions,  1. 

1.  Mine  owners  and  ore  millers  in  a 
mining  district  cannot  enjoin  the  operation 
of  an  assay  office  within  the  district,  al- 
though it  is  merely  a  fence  for  buying  or 
handling  stolen  ore.  Daniels  v.  Portland 
Gold  Min.  Co.  45:  8a7»  202  Fed.  637,  —  C. 
C.  A.  — .  (Annotated) 
To  restrain  waste. 

2.  A  court  of  equity  will  restrain  the 
committing  of  waste  threatened  by  a  ten- 
ant for  years  and  his  agents  or  employees. 
Hyman  v.  Rownd,  45:  623,  118  N.  W.  328, 
82  Neb.  608. 

Against  officers  generally. 

3.  Officers  of  a  city  may  be  enjoined  at 
the  suit  of  resident  taxpayers  and  bene- 
ficiaries of  the  trust,  from  establishing  city 
offices  in  part  of  a  building  erected  for  a 
public  library  with  money  contributed  by  a 
private  individual  for  that  purpose,  on  con- 
dition that  the  city  should  maintain  there- 
in a  library  at  a  cost  not  less  than  a  stated 
sum  per  year.  Perry  Public  Library  Asso. 
V.  Lobsitz,  45:  368,  130  Pac.  919,  —  Okla. 

4.  Equity  has  jurisdiction  to  prevent 
the  enforcement  of  an  invalid  municipal 
ordinance  to  present  irreparable  injury  and 
multiplicity  of  prosecutions.  Chesapeake  & 
O.  R  Co.  V.  Harmon,  45:  946,  156  S.  W. 
121,  153  Ky.  669. 

6.  Injunction  will  lie  against  the  en- 
forcement of  a  void  municipal  ordinance 
requiring  the  paving  of  stables  and  connect- 
ing them  with  the  city  sewer  and  water 
main,  where  the  enforcement  would  cause 
large  expenditures  of  money  and  interrup- 
tion of  business,  or  result  in  repeated  pros- 
ecutions of  offenders  from  whicn  they  can- 
not protect  themselves.  Board  of  Comrs.  v. 
Orr,  45:  575,  61  So.  920,  —  Ala.  — 

«  6.  Injunction  will  not  lie  against  the 
enforcement  of  a  prohibitory  liquor  ordi- 
nance alleged  to  be  invalid  to  prevent  either 
multiplicity  of  suits  or  the  infliction  of  ir- 
reparable injury,  although  there  is  a  pro- 
vision for  seizure  of  liquors  found  in  pos- 
session of  accused  persons,  or  because  of 
absence  of  remedy  at  law,  where  a  statute  | 
prohibiting  the  business  is  in  existence. 
Hoffman  v.  Tooele,  45:  993>  130  Pac.  61,  — 
Utah,  — . 
Parties. 

7.  Taxpayers  of  the  city  have  such  an 
46  I*R.A.(N.S.) 


interest  in  the  municipal  funds  arising  from 
taxation  that  they  may  enjoin  the  creation 
of  illegal  debts  by  the  corporation,  or  their 
payment.  Renfroe  v.  Atlanta,  45:  1x73,  78 
S.  E.  449,  —  Ga.  — . 

INNKEEPERS. 

The  delivery  by  a  guest  at  a  summer 
boarding  house,  who  is  paying  for  his  ac- 
commodations at  a  weekly  rate,  of  valuables 
to  the  landlord  for  safe-keeping,  does  not 
constitute  a  naked  deposit  without  reward, 
so  as  to  render  the  landlord  liable  for  Iosh 
only  in  case  of  gross  negligence  on  his  part. 
Coe  V.  Ricker,  45:30,  101  N.  E.  76,  214 
Mass.  212.  (Annotated) 

INQUEST. 

Of  coroner  as  evidence,  see  Evidence,  10. 
11. 

INSANITY. 

See  Incompetent  Persons. 

INSOIiVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 
Of  bank,  see  Banks,  2. 

INSPECTION. 

Duty  of  master  as  to,  see  Master  and 
Servant,  16,  16,  28,  29. 

INSTRUCTIONS. 

See  Trial,  17, 18. 

INSURABLE  INTEREST. 

See  Insurance,  1,  2. 

INSURANCE. 

Impairment  of  obligation  of  contract 
by  imposing  penalty  on  company 
for  failure  to  pay  claim  within 
certain  time,  see  Constitutional 
Law,  12. 

Constitutionality  of  statute  as  to  sub- 
rogation, see  Constitutional  Law, 
6a. 

Right  of  courts  to   engraft  exceptions 
on    statute    subrogating    railroad 
companies   responsible  for  fire   to- 
insurance  upon  property  destroyed, 
see  Courts,  3. 

Estoppel  of  one  responsible  for  injury 
to    automobile    in    action    against 
him  by  insurance  company  subro- 
gated   to    rights    of    owner,    see 
Estoppel,  3. 

Presumptions  and  burden  of  proof  in 
action  on  policy,  see  Evidence,  2,  6. 

Evidence  in  action  on  policy,  see  Evi- 
dence, 11. 

Individual  action  against  adminis- 
trator of  insured  person  to  whom 
donee  of  life  policy  delivers  it  for 
collection,  see  Executors  and  Ad- 
ministrators, 6. 

Conflict  between  ^neral  and  special 
verdict  in  action  on  policy,  see 
Trial,  20. 

Collection  of  insurance  on  building  by 
trustee,  see  Trusts,  2. 
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Insurable  Interest. 

1.  A  man  has  an  insurable  interest  in 
a  house,  the  title  to  which  is  in  his  wife, 
but  which,  with  her  consent,  he  occupies  as 
a  dwelling  for  himself  and  family.  Kludt 
V.  German  Mut.  F.  Ins.  Co.  45:  11 31,  140  N. 
W.  321,  152  Wis.  637.  (Annotated) 

2.  A  woman  has  an  insurable  interest 
in  the  life  of  her  brother,  although  she  is 
marruHl,  and  not  dependent  on  him  for  sup- 
port. Re  Phillips,  45:  933,  86  Atl.  289,  238 
Pa.  423.  (Annotated) 
CoHHtltntlon,  rules,  and   by-laws. 

See  also  infra,  26,  28,  20. 

3.  That,  under  the  by-laws  of  a  fra- 
ternal society,  a  certificate  in  favor  of  a 
wife  who  becomes  divorced  from  the  member 
accrues  to  the  benefit  of  others,  will  not 
prevent  her  maintaining  an  action  upon  the 
certificate  if  she  has  the  legal  title  to  it. 
Snyder  y.  Supreme  Ruler,  F.  M.  C.  45:  aog, 
122  S.  W.  981,  122  Tenn.  248. 

4.  An  employee  in  a  bonded  warehouse 
engaged  in  bottling  aged  whisky  is  not 
within  a  provision  in  a  by-law  of  a  mntual 
benefit  society  making  void  certificates  of 
all  members  engaged  in  the  manufacture  or 
sale  of  intoxicating  liquor  as  a  beverage  in 
the  capacity  of  proprietor,  stockholder, 
agent,  or  employee.  Brackett  v.  Modern 
Brotherhood  of  America,  45:1144,  167  8. 
W.  690,  164  Ky.  340.  (AnnoUted) 

6.  A  provision  in  the  constitution  of  a 
mutual  insurance  company,  that  whoever 
sells  his  property  loses  his  right  under  the 
policy  does  not  avoid  a  policy  taken  by  a 
man  on  the  house  of  his  wife  in  which  hu 
dwells.  Kludt  v.  German  Mut.  F.  Ins.  Co. 
45:  1131,  140  N.  W.  321,  162  Wis.  637. 
Acceptance  of  risk. 

6.  The  sending  of  a  policy  bearing  a 
current  date  upon  which  the  premium  is 
paid,  to  the  agent  for  delivery,  is  a  delivery 
to  the  applicant  and  will  therefore  bind  the 
insurer,  although  it  is  not  in  fact  placed  in 
his  hands  while  he  remains  in  good  health 
as  required  hj  its  terms,  where  by  statute, 
the  insurer  is  estopped  to  question  the 
health  of  the  applicant  at  the  time  of  the 
issuance  of  the  delivery  of  the  policy. 
Unterharnscheidt  t.  Missouri  State  L.  Ins. 
Co.  45:  743,  138  N.  W.  459,  —  Iowa,  —. 
Cancelation;  surrender;  paid-up  policy. 

7.  An  attempted  cancelation  because  of 
false  answers  in  the  application  of  an  in- 
surance policy,  by  agreement  with  the  ap- 
plicant before  it  has  become  incontestable, 
without  the  knowledge  or  consent  of  the 
beneficiary  named  therein,  is  not  binding 
on  him,  although  the  policy  provides  that 
the  beneficiary  may  be  changed  by  written 
notice  to  the  company  and  indorsement  of 
the  change  upon  tlie  policy.  Indiana  Nat. 
L.  Ins.  Co.  v.  McGinnis,  45:  192/  101  N.  E. 
289,  —  Ind.  — . 

8.  A  statutory  proyision  that  no  mis- 
ropresontation  made  in  securing  a  life  in- 
Hurance  policy  shall  render  it  void,  unless 
the  matter  misrepresented  shall  have  ac- 
tually contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  pay- 
nh]p,  has  nn  nnplication  to  a  suit  to  cancel 
45  L..B.A.(N.S.) 


a  policy  for  misrepresentation  prior  to  the 
loss.  Pacific  Mut.  L.  Ins.  Co.  v.  Glaser, 
45:  aaa,  150  S.  W.  549,  245  Mo.  377. 

9.  Equity  may  cancel  a  life  insurance 
policy  before  loss,  for  mistake  of  fact,  in 
case  the  policy  is  based  on  the  application, 
the  statements  in  which  are  made  war- 
ranties, and  the  applicant  erroneously 
states  that  he  had  never  been  rejected  by 
any  other  company.  Pacific  Mut.  L.  Ins. 
Co.  V.  Glaser,  45:  aaa,  150  S.  W.  549,  245 
Mo.  377.  (Annotated) 

10.  A  known  false  denial  of  rejection  by 
other  companies  in  an  application  for  life 
insurance  is  ground  for  cancelation  of  tlte 
policy  before  loss,  if  the  contract  provides 
that  it  is  based  on  the  application,  the  an- 
swers in  which  are  warranted  to  be  true. 
Pacific  Mut.  L.  Ins.  Co.  v.  Glaser,  45 ^^^^t 
150  S.  W.  549,  245  Mo.  377. 

11.  To  cancel  an  insurance  policy  pay- 
able to  a  mortgagee  as  his  interest  may  ap- 
pear, notice  must  be  given  to  the  mortgagee, 
where  the  policy  provides  that  it  may  be 
canceled  by  giving  five  days'  notice  of  can- 
celation. Rawl  V.  American  C.  Ins.  Co. 
45:  463,  77  S.  E.  1013,  —  S.  C.  — . 

(Annotated) 

12.  Under  a  statute  giving  an  insured 
person  whose  policy  has  lapsed  for  non- 
payment of  a  premium  the  option  to  sur- 
render the  policy  within  six  months  and 
have  the  net  accumulated  reserve  on  the 
policy  applied  as  a  single  premium  in  ex- 
tending the  policy  for  such  term  as  the  re- 
serve will  purchase,  the  beneficiary  of  the 
policy  may  make  such  surrender  and  de- 
mand, after  the  death  of  the  insured,  with- 
in the  period  named.  New  York  L.  Ins. 
Co.  V.  Noble,  45:  39J,  124  Pac.  612,  —  Okla. 
— ,  { Annotated ) 

13.  Where  the  statute  controlling  a  life 
insurance  policy  which  has  lapsed  for  non- 
payment of  a  premium  when  due  gives  the 
insured  the  option  to  surrender  the  policy 
within  six  months,  and  have  the  net  ac- 
cumulated reserve  applied  as  a  single 
premium  in  extending  the  policy  for  such 
term  as  the  reserve  will  purchase,  but  pro- 
vides that  such  extended  insurance  shall  not 
participate  in  the  profits  of  the  company, 
and  the  holder  of  a  tontine  policy  contract 
which  on  its  face  covenant^  that,  in  the 
event  that  it  became  a  death  claim  within 
the  tontine  period,  all  payments  of 
premiupis  should  be  paid  to  the  beneficiary, 
together  with  the  amount  named  in  the 
pcHicy,  exercised  such  option  within  the 
time  allowed,  and  the  insurance  was  extend- 
ed, and  the  insured  died  within  the  tontinr 
period  and  before  such  extension  expired, 
the  beneficiary  had  the  right  to  recover,  in 
addition  to  the  amount  named  in  the  policy, 
the  premiums  that  had  been  paid,  as  the 
agreement  to  pay  such  in  the  face  of  the 
policy  did  not  involve  any  question  of 
profits  of  the  company  or  a  participation 
therein.  New  fork  L.  Ins.  Co.  v.  Noble, 
45:  391,  124  Pac.  612,  —  Okla.  — . 
Construction  of  policy   generally. 

Construction  of  application  as  question 
for  court,  see  Trial,  6. 
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14.  A  recovery  will  not  be  denied  upon  a 
mutual  benefit  certificate  unless  required 
by  the  language  of  the  contract  naturally 
construed.  Brackett  v.  Modem  Brother- 
hood of  America,  45:  1144,  157  S.  W.  690, 
154  Ky.  340. 

Warranties  and  representations  In  pol- 
icies. 

15.  A  provision  in  a  fire  insurance  policy 
avoiding  it  in  case  the  property  becomes 
vacant  is  not  affected  by  another  clause  giv- 
ing the  insurer  an  option  to  repair  in  case 
of  injurry  to  the  property,  so  as  to  preserve 
the  insurance  in  force  in  case  the  ^ropert> 
is  vacated  after  injury  by  fire,  and  permit 
recovery  for  a  second  loss  which  occurs  be- 
fore the  option  is  exercised.  Kupfersniith 
V.  Delaware  Ins.  Co.  (N.  J.  Err.  &  App.) 
45:  847,  86  Atl.  399,  —  N.  J.  — . 

16.  A  policy  of  insurance  on  a  woolen 
mill,  which  provides  that  it  shall  be  void  if 
the  hazard  is  increased  by  any  means  with- 
in the  control  or  knowledge  of  the  insurer, 
becomes  void  when  the  mill  is  devoted  to 
the  manufacture  of  cotton  bats.  Progress 
Spinning  &  Knitting  Mills  Co.  v.  Southern 
Nat.  Ins,  Co.  45:  122,  130  Pac.  63,  —  Utah, 
— .  ( Annotated ) 

17.  Questions  in  an  application  for  in- 
surance as  to  time  since  a  physician  was 
consulted,  the  disease,  the  name  of  the 
physician,  and  the  present  state  of  health, 
are  material,  so  that,  if  the  answers  are 
warrant«l  to  be  true,  their  falsity  will  pre- 
vent recovery  on  the  policv.  Crosse  ▼. 
Supreme  Lodge,  K.  &  L.  of  H.  45:  162,  98 
N.  E.  261,  254  III.  80. 

18.  A  question  in  an  application  for  life 
insurance,  "How  long  since  you  were  at- 
tended by  a  physician,  or  professionally 
consulted  one?"  means  not  when  a  physi- 
cian was  first  consulted,  but  when  he  was 
last  consulted.  Crosse  v.  Supreme  Lodge, 
K.  &  L.  of  H.  45:  x6a»  98  N.  E.  261,  254  111. 
80.  ( Annotated  ^ 

19.  An  administrator  of  the  keeper  of  a 
saloon  who  renews  the  license  in  his  own 
name,  and  continues  the  business  through 
employees  for  the  benefit  of  the  estate,  is  an 
agent  within  the  meaning  of  a  provision  in 
a  benefit  certificate  denying  the  right  to 
benefits  to  every  person  engaged  in  the  sale 
of  liquors  cither  as  proprietor  or  agent. 
National  Council  J.  O.  U.  A.  M.  v.  Thomp- 
son, 45:  "48,  156  S.  W.  132,  153  Ky.  636. 
Incontestability. 

20.  False  answers  in  an  application  for 
insurance  which  are  warranted  to  be  true 
will  not  avoid  the  policy  after  it  has  by  its 
terms  become  incontestable.  Indiana  Nat. 
L.  Ins.  Co.  V.  McGinnis,  45:  192,  101  N.  £. 
289,  —  Ind.  — . 
Premiums  and  assessments. 

Questions  for  jury  as  to  payment,  see 

Trial,  16. 
Taxation  of  premium  notes,  see  Taxes, 

2. 
See  also  infra,  27. 

21.  The  payment  of  the  first  premium  on 
an  insurance  policy  at  the  time  of  the  ap- 
plication is  not  conclusively  negatived  by 
the  answer  "No"  to  the  question  in  the  ap- 
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plication  whether  or  not  the  premium  was 
paid  in  advance,  if  the  word  is  inunediately 
followed  by  a  statement  of  cash  and  notes 
equal  to  the  amount  of  the  premium. 
Unterhamscheidt  v.  Missouri  State  L.  Ins. 
Co.  45:  743,  138  N.  W.  469,  —  Iowa,  — . 
Assli^iiment  of  policy. 

Bvidenoe  in  action  to  recover  proceeds 

of  insurance  policy  by  one  claiming 

parol  gift  thereof,  see  Evidence,  22. 

SufiSclency  of  proof  of  gift  of  insurance 

policy,  see  Evidence,  43. 

22.  A  life  insurance  policy  payable  to 
the  legal  representatives  of  the  insured  may 
be  transferred  by  mere  deliverv  without 
written  assignment.  Gledhill  v.  McCoombs, 
45:  a6,  86  Atl.  247,  —  Me.  —. 

23.  A  policy  of  life  insurance  taken  by  a 
man  upon  his  own  life  for  the  benefit  of  his 
sister  and  assigned  to  her  absolutely  may 
be  enforced  bv  her  whether  she  has  an  in- 
surable interest  in  his  life  or  not.  Re 
Phillips,  45:  962,  86  Atl.  289,  238  Pa.  423. 
Waiver  or  estoppel  of  Insured. 

24.  The  beneficiary  claiming  to  recover 
on  a  mutual  benefit  certificate  is  not  de- 
prived of  the  benefit  of  testimony  that  the 
member  was  not  addicted  to  the  use  of 
narcotics,  by  the  fact  that  in  the  proof 
of  loss  she  stated  that  she  thought  he 
was,  where  she  explains  this  by  saying 
that  at  one  time  she  found  a  powder 
in  his  room  which  a  druggist  said  was 
morphine.  Snyder  v.  Supreme  Ruler, 
F.  M.  C.  45:  209,  122  S.  W.  981,  122  Tenn. 
248. 
Waiver  or  estoppel  of  Insurer. 

25.  Waiver  of  increase  of  hazard  incase 
of  insurance  on  a  woolen  mill  by  devoting 
it  to  the  manufacture  of  cotton  bats  is  'not 
shown  by  the  mere  fact  that  the  agent  of 
the  insurer  inspected  the  building  at  the 
time  of  issuance  of  the  pplicy.  Progress 
Spinning  &  Knitting  Mills  Co.  v.  Southern 
Nat.  Ins.  Co.  45:  122,  130  Pac.  63,  —  Utah, 

26.  Refusal  of  a  mutual  benefit  society 
to  pay  a  claim  on  the  ground  that  the  mem- 
ber was  addicted  to  the  excessive  use  of 
narcotics,  which,  under  the  by-laws,  avoided 
the  policy,  waives  the  defense  that  the  con- 
clusion of  the  medical  director  against  the 
claim  was  conclusive  on  claimant,  and  that 
no  appeal  had  been  taken  within  the  order 
as  required  by  the  by-laws.  Snyder  v.  Su- 
preme Ruler,  F.  M.  C.  45:  209/ 122  S,  W. 
981,  122  Tenn.  248. 

27.  An  insurance  company  which  re- 
fuses to  accept  a  check  tenaered  for  a 
premium,  on  the  ground  that  the  policy 
had  been  canceled,  cannot  denv  liability  on 
the  policy  because  the  premium  had  not 
been  paid.  Indiana  Nat.  L.  Ins.  Co.  v.  Mc- 
Ginnis, 45:  192,  101  N.  E.  289,  —  Ind.  — . 

28.  A  fraternal  society  organized  to  pro- 
vide benefits  for  the  families  and  widows  of 
members  will  be  estopped  from  disputing  its 
liability  to  pay  a  certificate  to  the  divorced 
wife  of  a  member,  where  she  was  made  the 
beneficiary  before  the  divorce  was  secured, 
and  the  supreme  ruler  of  the  society  in- 
duced her  to  continue  payment  of  the  dues 
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after  the  divoroe  under  the  belief  that,  on 
tlie  death  of  the  assured,  the  benefit  would 
be  paid  to  her,  and  tlie  society  received  and 
used  the  payments  so  made  for  a  series  of 
years;  and  it  is  immaterial  that  a  by-law 
had  been  adopted  withholding  the  rignt  to 
the  fund  from  a  divorced  wife.  Snyder  v. 
Supreme  Ruler,  F.  M.  C.  45:209,  122  S.  W. 
981,  122  Tenn.  248. 

20.  Acceptance  by  a  local  lodge  of  dues 
and  assessments  from  a  member,  with  full 
knowledge  that  he  is  engaged  in  the  liquor 
business,  does  not  estop  the  order  from  con- 
testing the  right  to  benefits  on  that  ground, 
where,  by  the  by-laws,  no  person  engaged 
in  that  business  is  eligible  to  membership; 
and  engaging  in  such  business  ipso  faoto 
forfeits  the  rights  of  a  member  regardless 
of  payment  of  dues  or  assessments,  since  the 
member  is  charged  with  notice  that  the  lo- 
cal lodge  is  exceeding  its  authority.  Na- 
tional Council,  J.  O.  U.  A.  M.  v.  Thompson, 
45:  1148,  156  S.  W.  132,  163  Ky.  638. 

30.  A  fraternal  benefit  society  which  re- 
fuses to  pay  a  claim  on  the  ground  that  the 
member  was  addicted  to  the  excessive  use 
of  narcotics  cannot  subsequently  set  up  the 
defense  that  the  claim  is  on  behalf  of  the 
divorced  wife  of  the  member,  contrary  to 
its  by-laws,  which  fact  it  knew  at  the  time 
it  refused  payment.  Snyder  v.  Supreme 
Ruler,  F.  M.  C.  45*ao9,  122  S.  W.  881,  122 
Tenn.  248. 

£b[tent  of  injury  or  loss;  of  recovery. 

31.  Nominal  damages  only  can  be  re- 
covered under  an  insurance  policy,  for  a  sec- 
ond fire,  if  the  first  one  destroyed  the  build- 
ing so  that  it  was  not  able  to  be  occupied. 
Kupfersmith  v.  Delaware  Ins.  Co.  (N.  J. 
Err.'&  App.)  45:  847,  86  Atl.  399,  —  N.  J. 
— .  (Annotated) 

32.  A  man  who  insures,  in  his  own  name, 
his  dwelling  house,  the  title  to  which  is  in 
his  wife,  may  recover  the  face  value  of  the 
policy,  upon  destruction  of  the  property,  in 
case  such  value  does  not  exceed  the  loss. 
Kludt  V.  German  Mut.  F.  Ins.  Co.  45:  1x31, 
140  N.  W.  321,  152  Wis.  637. 
Defenses;  release. 

33.  A  policy  of  insurance  secured  by  a 
man  on  his  wife's  house  cannot  be  avoided 
for  fraud  in  concealing  the  title,  if  no  ques- 
tion was  asked  on  that  subject  and  the 
policy  contained  no  provision  as  to  owner- 
ship. Kludt  V.  German  Mut.  F.  Ins.  Co. 
45:  1 131,  140  N.  W.  321,  152  Wis.  637. 

INSURRECTION. 

Institution  of  martial  law,  see  Martial 

Law. 
See  also  Riot. 

INTENT. 

Assault  SUB  affected  by  beneficent  pur- 
pose, see  Assault  and  Battery,  1. 

INTSaiEST. 

By  the  provisions  of  §  11,203  Ne- 
braska Ann.  Stat.  1909,  an  inheritance  tax 
bears  interest  from  the  death  of  the  dece- 
dent, unless  it  is  ascertained  and  paid  with- 
in six  months  thereafter;  and  where  his 
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devisees  have  oegfected  to  take  any  steps 
to  ascertain  or  pay  the  same  for  more  than 
two  years  after  bis  death,  they  are  not  in 
I  a  position  to  congest  the  payment  of  inter- 
est thereon.  Re  Sanford,  45:  aa8,  133  K. 
W.  870,  90  Neb.  410. 

INTERSTATE  COMMERCE* 

See  Commerce. 


INTOXICATING  LIQUORS. 

Nature  of  proceeding  to  recover  pen- 
alty for  permitting  use  of  prem- 
ises in  violation  of  prohibition  law, 
see  Action  or  Suit,  2,  3. 

Right  to  recover  unearned  portion,  of 
license  fee,  see  Assumpsit,  3. 

Duty  of  carrier  to  receive  liquor  for 
transportation  to  prohibition  ter- 
ritory, see  Carriers,  14. 

Former  conviction  or  acquittal  as  bar 
to  prosecution,  see  Criminal  Law, 
11,  12. 

Injunction  against  enforcement  of  pro- 
hibitory ordinance,  see  Injunction^ 
6. 

By-laws  of  benefit  society  aa  to  engag- 
ing in  the  manufacture  or  sale  of, 
see  Insurance,  4,  19,  29. 

Who  may  question  validity  of  statute 
as  to,  see  Statutes,  3. 

1.  The  passage  by  a  municipal  corpo- 
ration having  charter  authority  to  revoke 
liquor  licenses,  of  an  ordinance  providing 
for  revocation,  on  second  conviction  of  vio- 
lation of  law  relating  to  the  traffic  does 
not  prevent  the  council  from  summarily  re- 
voking the  license  for  cause.  Roberts  v. 
Boise  City,  45:  593,  132  Pac.  306,  23  Idaho, 
716. 

2.  The  secretary  of  a  club,  who,  with 
the  money  of  a  member  and  at  his  direc- 
tion, orders  for  him  intoxicating  liquor  in 
another  state,  does  not,  in  ordering  or  re- 
ceiving it  for  the  owner,  violate  a  statute 
providing  that  it  shall  be  unlawful  for 
any  person  to  procure  for  another  intoxi- 
cating liquors.  Martin  v.  Com.  45:  957, 
156  S.  W.  870,  153  Ky.  784. 

3.  A  servant  in  delivering  to  his  master 
intoxicating  liquor  belonging  to  the  latter 
does  not  violate  a  statute  making  it  unlaw- 
ful for  one  to  purchase  or  procure  such 
liquor  for  another,  although  the  title  pur- 
ports to  make  it  unlawful  to  purchase, 
procure  or  deliver  such  liquor.  Martin  v. 
Com.  45:  957,  156  S.  W.  870,  163  Ky.  784. 

( Annotated ) 

INVESTMENTS. 

By  trustee,  see  Trusts,  4-7. 


ISLAND. 

Title  to,  see  Waters,  1. 
Suit  to  quiet  title  to,  see   Cloud  on 
Title. 


JEOPARDY. 

See  Criminal  Law,  5-12. 


JOINT  CREDITORS  AND  DEBTORS— JUDGMENT. 
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JOINT  CRBDITORS  AND  DEBTORS. 

Inoonsistency  between  special  findings 
in  action  against  joint  defendants. 
Trial,  21. 


A  railroad  company  is  jointly  liable 
for  injury  caused  by  the  negligence  of  those 
in  charge  of  a  switch  engine  to  one  on  the 
tracks  at  a  public  thoroughfare,  where  it 
owned  the  engine  and  selected  the  men  to 
operate  it,  but  leased  it  at  a  fixed  rental 
to  a  brewing  company,  which  paid  the  men's 
wages,  for  use  in  its  yards  on  tracks  be- 
longing to  the  railroad  company,  since  the 
operation  of  the  engine  was  for  the  bene- 
fit of  both  companies.  Schoen  y.  Chicago, 
St.  P.  M.  ft  O.  R.  Co.  45:841,  127  N.  W. 
433,  112  Minn.  38. 

JOINT  TENANTS. 

In  general,  see  Cotenancy. 

JUDOSS. 

Prejudicial  error  in  remarks  or  con- 
duct of,  see  Appeal  and  Error,  41. 

Attempt  to  converse  with,  with  ref- 
erence to  case,  see  Contempt. 

Dlsqval  I  llcatlon . 

1.  A  judge  should  be  careful  not  to 
commit  himself  upon  questions  of  fact  or 
law  which  may  come  before  him  for  de- 
cision, until  the  matter  is  properly  pre- 
sented in  open  court,  and  both  parties  have 
had  ample  opportunity  to  be  heard.  Craw- 
ford V.  Ferguson,  45:  519,  115  Pac.  278,  6 
Okla.  Crim.  Rep.  377. 

2.  Judicial  officers  should  abstain  from 
participating  in  public  meetings  in  which 
questions  are  discussed  which  might  after- 
wards come  before  them  for  decision. 
Crawford  ▼•  Ferguson,  45:  5x9,  115  Pac. 
278,  5  Okla.  Crim.  Rep.  377. 

3.  The  fact  that  a  judge  is  prejudiced 
against  the  commission  of  crime  docs  not 
disqualify  him  from  presiding  at  a  crim- 
inal trial.  Crawford  y.  Ferguson,  45:  519, 
115  Pac.  278,  5  Okla.  Crim.  Rep.  377. 

( Annotated ) 

4.  The  constitutional  provision  which 
guarantees  to  every  person  charged  with 
crime  a  trial  without  prejudice,  in  so  far 
as  it  relates  to  the  judge  who  presides  at 
the  trial,  does  not  include  the  opinion  of 
the  judge  as  to  the  guilt  or  innocence  of 
defendant,  but,  in  order  to  disqualify  a 
judge,  it  must  be  shown  that  he  is  biased 
against  or  entertains  ill-will  or  hostility 
toward  the  defendant  of  such  a  character 
as  might  prevent  him  from  giving  the  de- 
fendant a  fair  trial ;  and  this  must  be  shown 
as  a  matter  of  fact,  and  not  as  a  matter 
of  opinion  of  the  defendant  or  any  other 
person.  Ingles  v.  McMillan,  45:  51  z,  113 
Pac.  098,  5  Okla.  Crim.  Rep.  130. 

(Annotated) 
6.  The  constitutional  provision  which 
guarantees  to  every  person  charged  with 
crime  a  trial  without  "prejudice,"  in  so 
far  as  it  relates  to  the  judge  who  presides 
at  the  trial,  does  not  include  the  opinion 
of  the  judge  as  to  the  guilt  or  innocence 
of  the  defendant;  but,  in  order  to  disqualify 
45  UR.A.(N.S.) 


a  judge,  it  must  be  shown  that  he  is  biased 
against,  or  entertains  ill-will  or  hostility 
toward,  the  defendant,  of  such  a  character 
as  might  prevent  him  from  giving  the  de- 
fendant a  fair  trial;  and  this  must  be 
shown  as  a  matter  of  fact,  and  not  as  a 
matter  of  opinion  of  the  defendant  or  any 
other  person.  State  ex  rel.  Nowakowske 
▼.  Lockridge,  45:  525,  118  Pac.  152,  6  OkU. 
Crim.  Rep.  216. 

6.  The  mere  fact  that  a  judge  may  be 
a  witness  in  a  case,  or  that  he  has  con- 
ducted a  preliminary  examination  which 
resulted  in  the  prosecution  of  a  defendant, 
in  the  absence  of  any  showing  of  personal 
bias  or  prejudice  upon  the  part  of  such 
judge  against  the  defendant,  does  not  con- 
stitute such  "prejudice"  as  will  disqualify 
the  judge  from  presiding  at  the  trial  of 
the  defendant.  State  ex  rel.  Nowakowske  ▼. 
Lockridge,  45:  525,  118  Pac.  152,  6  OkU. 
Crim.  Rep.  216.  (Annotated) 
Change. 

7.  If  a  defendant,  acting  in  good  faith» 
really  desires  a  change  of  judge  on  the 
ground  of  prejudice  he  should  exercise  due 
diligence  in  asserting  his  rights  as  soon 
as  he  can  conveniently  do  so,  after  he  haa 
acquired  knowledge  or  learns  of  prejudice 
against  him  on  the  part  of  the  trial  judge. 
Ingles  V.  McMillan,  45:  5"f  1^3  P^c-  0^> 
5  Okla.  Crim.  Rep.  130. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  43» 
44. 

Statute  forbidding  deficiency  judgment 
on  mortgage  for  note  secured 
thereby,  see  Election  of  Remedies. 

Execution  on,  see  Execution. 

Necessity  of  registering  judgment  to 
make  chose  in  action  subject  to 
execution,  see  Levy  and  Seizure,  1. 

Validity ;  effect  and  conclusiveness.  ^ 

Conclusiveness  of  decree  adjudicating 
right  to  assets  of  institution,  as  to 
title  to  fund  bequeathed  thereto 
but  not  accepted,  see  Charities. 

1.  A  dismissal  ox  a  suit,  based  upon 
an  agreement  between  the  parties  by  which 
a  settlement  and  adjustment  of  the  sub- 
ject-matter in  dispute  is  made,  is  a  dis- 
missal on  the  merits,  and  is  equivalent  to 
a  retraxit  at  common  law,  and  as  such  is 
a  bar  to  further  litigation  on  the  same 
subject-matter  between  the  parties.  Tur- 
ner v.  Fleming,  45:  265,  130  Pac.  551,  — 
Okla.—. 

2.  Failure  to  make  a  former  transferee 
of  stock  in  a  corporation  a  party  to  a  pro- 
ceeding to  correct  the  register  by  placing 
the  stock  in  the  name  of  a  subsequent  trans- 
feree from  the  same  stockholder  will  not 
render  the  order  void  in  his  favor,  if  his 
interest  was  unknown  to  the  corporation 
or  the  second  transferee,  and  the  proceed- 
ing in  accordance  with  the  statute  under 
which  the  corporation  was  organized,  since 
the  first  transferee,  being  charged  with  no- 
tice of  the  possibility  of  such  proceeding, 
will  be  held  to  have  consented  to  it.    Shaw 
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▼.  Goebel  Brew.  Co.  45:  X090,  202  Fed.  408, 
•"^  C  C  A.  — • 
Relief   against. 

3.  Where  an  attorney  makes  a  com- 
promise or  settlement  of  a  cause  without 
any  authority  to  do  so,  and  causes  an  or- 
der of  dismissal  to  be  entered  "as  per 
stipuation,"  tlie  order  being  a  bar  to  fur- 
ther litigation,  it  may  be  set  aside  and 
vacated  upon  the  application  of  the  ag- 
grieved client,  promptly  presented.  Turner 
V.  Fleming,  45:  265,  130  Pac.  661,  — 
Okla.  — -. 

4.  A  judgment  entered  upon  stipulation 
of  the  parties  in  a  proceeding  to  determine 
the  rights  to  a  residuary  estate  under  a 
will  is  not  subject  to  attack  by  a  separate 
proceeding  to  set  it  aside  because  of  the 
fraudulent  nature  of  one  of  the  claims  pre- 
sented and  recognized  by  the  judgment. 
Crouse  ▼.  McVickar,  45:  iiS9,  100  N.  E.  697, 
207  N.  Y.  213.  ( AnnoUted ) 

JITDIOIAIi  NOTICE. 

See  Evidence,  1. 

JURISDICTION. 

Loss  of  jurisdiction  of  indictment,  see 
Criminal  Law,  2. 

JURY. 

Questions  for,  see  Trial,  1-10. 

1.  A  proceeding  for  the  restraint  and 
guardianship  of  a  delinquent  child  is  not 
according  to  the  course  of  the  common  law, 
in  which,  under  the  Constitution,  a  jury  of 
twelve  must  be  provided.  Lindsay  v.  Lind- 
aa7>  45:  9o8>  100  N.  £.  892,  267  111.  328. 

2.  Sections  6,  7,  8,  and  9  of  chapter 
14  of  the  Code  of  1006,  authorizing  the  ar- 
rest and  imprisonment  of  persons  aiding  in- 
surgents pending  the  suppression  of  an  in- 
surrection, do  not  violate  the  provisions  of 
the  state  and  Federal  Constitutions  inhibit- 
ing deprivation  of  liberty  without  a  trial 
by  jury,  and  are  constitutional  and  valid. 
Ex  parte  Jones,  45:  1030,  77  S.  E.  1029,  — 
W.  Va.  — .  (Annotated) 

3.  The  court,  in  the  exercise  of  its  dis- 
cretion to  permit  interrogatories  to  avoid 
a  packed  jury  without  pettifogging,  should 
not  permit  the  jury  in  a  personal  injury 
case  to  be  informed  that  defendant  was  in- 
sured in  a  foreign  corporation,  by  asking 
jurors  on  their  voir  dire  if  they  were  inter- 
ested in  such  corporations.  Putnam  v.  Pa- 
cific Monthly  Co.  45:  338,  130  Pac.  986,  — 
Or.  — . 

JUSTIFIABLE  HOMIOIDB. 

See  Homicide,  6-9. 

JUTENILB  COURTS. 

Conferring  upon  an  existing  court 
jurisdiction  over  juvenile  delinquents,  and 
designating  it  as  a  juvenile  court  while 
exercising  such  jurisdiction,  does  not  create 
a  new  court  unauthorized  by  the  Constitu- 
tion. Lindsav  v.  Lindsay,  45:  908,  100  N. 
R.  892.  257  111.  328. 
45  L.R.A.(N.S.) 


JVVESUjE    DRLINQUEirrS. 

See  Delinquent  Children. 

KNOWLEDGE. 

Of  person  alleging  estoppel,  see  Es- 
toppel, 2. 

Presumption  and  burden  of  proof  ss 
to,  see  Evidence,  3. 

Of  person  defrauded,  see  Fraud  and 
Deceit,  2. 

By  traveler  of  defect  in  street,  see 
Highways,  2. 

Effect  of,  on  servant's  assumption  of 
risk,  see  Master  and  Servant,  38- 
41. 

LABELS. 

Use  of  union  labels  on  nonunion  work, 
see  Equity,  1. 

Making  right  to  use  union  label  one 
element  of  consideration  for  agree- 
ment not  to  employ  nonunion  la- 
bor, see  Monopoly  and  Combina- 
tion. 

LABOR  ORGANIZATIONS. 

Validity  of  contract  between  employers 
and  labor  union,  see  Contracts,  5, 
6. 

Interference  of  equity  to  prevent  ex- 
pulsion of  member  of,  see  Equity, 

Effect  of  agreement  between  employer 
and  labor  union  to  prevent  dis- 
charge of  employee,  see  Master  and 
Servant,  8. 

Monopoly  of  labor  market,  see  Mo- 
nopoly and  Combination. 

Who  may  sue  for  breach  of  contract 
between  employer  and  labor  union, 
see  Parties. 

Sufficiency  of  bill  to  prevent  expulsion 
of  member  of,  see  Pleading,  3. 

Question  for  jury  whether  means  em- 
ployed by,  are  against  public  pol- 
icy, see  Trial,  13. 

LACHES. 

To  bar  action,  see  Limitation  of  Ac- 
tions, 1-3. 

LANDLORD  AND  TENANT. 

Compromise  of  action  to  recover  rent 
without  consent  of  attorney,  see 
Attorneys,  2. 

Injunction  to  restrain  waste  by  tenant, 
see  Injunction,  2. 

Machinery  placed  in  building  by  tenant 
as  a  fixture  subject  to  mechanics' 
lien,  see  Fixtures. 

Mechanics'  liens  on  leasehold,  see  Me- 
chanics' Liens,  1,  2. 

Lessor  as  necessary  party  in  proceed- 
ing to  enforce  mechanics'  lien  on 
.  leasehold,  see  Mechanics'  Liens,  2. 

Denying  tenant  right  to  water  until 
arrearages  of  rents  against  prop- 
erty are  paid,  see  Waters,  4. 

A  tenant  for  years  is  guilty  of  waste 
who  drills  holes  into  a  brick  wall,  and 
drives  wooden  pegs  therein  for  the  parp(»e 
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of  attaching  a  sign,  when  such  use  would 
cause  the  brick  in  that  part  of  the  wall  to 
become  loose  or  misplaced.  Havman  ▼. 
Rownd,  45:  Gas,  H8  N.  W.  328,  82  Neb.  698. 

LAPSING. 

Of  devise  or  bequest,  see  Wills,  4,  0. 

LAST  CLEAR  CHANGE. 

See  Negligence,  3. 

LAW  BOOKS. 

Failure  of  consideration  for  subscrip- 
tion to  serial  publication  of,  see 
Contracts,  13. 

Rescission  of  contract  to  purchase,  see 
.    Sale,  6. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEASEHOLD. 

Mechanics'  liens  on,  see  Mechanics' 
Liens,  1,  2. 

LEGTSIiATITRE. 

Relation  of  courts  to,  see  Courts,  3. 

Mandamus  to  compel  issuance  of  cer- 
tificate of  election  to  candidate  for 
member  of,  see  Mandamus,  4. 

The  legislature  may  make  the  choses 
in  action  of  a  corporation  subject  to  execu- 
tion. Smith  y.  Johns,  45:  a66,  150  S.  W. 
97,  —  Tenn.  — . 

LEVY  AND  SEIZURE. 

Power  of  legislature  to  make  choses  in 
action  of  corporation  subject  to, 
see  Legislature. 

1.  A  statute  providing  that  an  execu- 
tion shall  not  bind  choses  m  action  not  lia- 
ble at  law  unless  the  judgment  is  registered 
does  not  apply  to  choses  in  action  of  a 
corporation,  which,  by  another  statute,  are 
made  subject  to  execution.  Smith  y.  Johns, 
45:  266,  150  S.  W.  97,  —  Tenn.  — . 

2.  Where  a  plaintiff  brings  suit  and 
obtains  judgment  by  default  against  a  de- 
fendant, alleged  to  be  a  corporation  created 
under  the  laws  of  this  state,  he  cannot, 
without  incurring  liability  for  damages, 
proceed  under  such  judgment  to  seize  the 
property  of  an  individual,  upon  the  theory 
tliat  the  alleged  corporation  is  no  corpora- 
tion, or  is  a  partnership,  for  the  obliga- 
tions of  which  such  individual  became  liable 
by  "holding  out,"  and  hence  that  the  judg- 
ment may  be  executed  by  the  seizure  of  his 
property;  and  this  is  true,  though  the  cita- 
tion in  the  case  may  have  been  addressed 
to  him,  as  president  of  the  corporation,  and 
duly  served.  Tregre  &  Scenexnayder  v. 
Carter  Packet  Co.  45:  289,  61  So.  379,  132 
La.  203.  (Annotated) 

3.  Where,  under  a  judgment  against  a 
supposed  corporation,  the  property  of  an 
individual  is  seized,  the  plaintiff  in  execu- 
tion and  the  sheriff  become  liable  for  the 
damages  thereby  inflicted  upon  the  owner. 
Tregre  &  Scehexnayder  v.  Carter  Packet  Co. 
45:  189,  61  So.  379,  132  La.  293. 
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LIBEL  AND  SLANDER. 

Husband's  right  of  action  for  libel  of 
wife,  see  Husband  and  Wife. 

LIBERAL   CONSTRUCTION. 

Of  statutes,  see  Statutes,  6. 

LIBRARY. 

Injunction  against  diverting  to  other 
uses  buuding  erected  for  public 
library  with  money  contributed  for 
that  purpose  by  private  individual, 
see  Injunction,  3. 

Gift  of  money  for,  to  city,  see  Mu- 
nicipal Corporations,  9. 

Liability  of  city  for  negligence  of  li- 
brary employees  in  performance  of 
their  duties,  see  Municipal  Cor- 
porations, 11,  12. 

LICENSE. 

Right  to  recover  unearned  portion  of 
license  fee,  see  Assumpsit,  3. 

For  sale  of  liquor,  see  Intoxicating  Li- 
quors. 

LIENS. 

Of  attorneys,  see  Attorneys,  8. 
Of  execution,  see  Execution. 
Mechanics'  liens,  see  Mechanics'  Liens. 
Subrogation  to,  see  Subrogation. 

LIFE  ESTATE. 

See  life  Tenants. 

LIFE  TENANTS. 

1.  Stock  dividends  declared  out  of  net 
earnings  of  a  corporation  accumulated  dur- 
ing a  term  of  years,  and  used  to  improve 
the  corporate  property,  which  are  distrib- 
uted as  earnings,  belong  to  the  life  tenant, 
and  not  to  the  remainderman,  when  neither 
the  principal  of  the  trust  estate  nor  the 
income  therefrom,  so  far  as  the  shares  held 
as  principal  are  concerned,  is  diminished  by 
reason  of  such  dividends.  Bryan  v.  Aikin, 
45:  477,  86  Atl.  674,  —  Del.  — . 

2.  The  fact  that,  subsequently  to  the 
execution  of  an  oil  and  mining  lease  by  all 
persons  claiming  an  interest  in  the  land 
either  as  life  tenants  or  remaindermen,  an- 
other asserted  an  interest  in  the  land,  but 
showed  no  desire  to  repudiate  the  lease,  but 
merely  to  share  in  the  proceeds  to  the  ex- 
tent of  his  interest  in  the  land  in  the  same 
way  and  to  the  same  extent  as  the  other 
persons  owning  an  interest  in  the  land, 
does  not  change  the  rule  as  to  the  di- 
vision of  the  proceeds  between  the  life 
tenants  and  the  remaindermen.  Barnes  v. 
Keys,  45:  178,  127  Pac.  261,  —  Okla.  — . 

3.  Where  all  persons  claiming  an  in- 
terest in  land,  eitner  as  owners  of  a  life 
estate  or  as  owners  of  the  remainder,  join 
in  an  oil  and  mining  lease,  and  the  lessee 
develops  the  lease  and  produces  oil,  the  life 
tenants  are  entitled  either  to  have  the 
royalties  invested  and  to  receive  the  income 
therefrom,  or  to  receive  such  a  proportion 
of  tiie  royalty  as  will  amount  to' the  pres- 
ent value  of  an  annuity  for  the  life  ex- 

'  pectancy  of  the  life  tenants  equal  to  the 
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interMt  on  th*  r^^alties  at  6  per  aent. 
BarnM  t.  Keja,  45:  178,  127  Pac  261,  — 
Okla.— . 

LIGHTNINO    RODS. 

Sale  of,  see  Sale,  4. 

UMITATION   OF   ACTIONS. 
Ijachea. 

1.  Mere  delay  by  a  property  owner  and 
hit  precedessor  in  title  for  twelve  or  fifteen 
years  to  bring  a  suit  to  enjoin  the  mainte- 
nance of  hitching  posts  in  the  street  in 
front  of  the  property  in  such  a  manner  as 
to  constitute  a  nuisance  is  not  such  laches 
as  will  prevent  relief  if  the  poets  were  re- 
moved once  with  the  understanding  that 
they  would  not  be  replaced,  and  the  nui- 
sance attending  their  use  did  not  become 
offensive  until  a  short  time  before  the  ac- 
tion was  brought.  Smith  v.  Jefferson,  45: 
79a,  142  N.  W.  220,  —  Iowa,  — . 

2.  The  fact  that  the  dower  estate  of 
the  widow  of  an  intestate  is  not  terminated 
is  sufficient  to  prevent  the  heirs  of  the  in- 
testate being  barred  by  laches  from  assert- 
ing that  the  estate  has  not  been  fully  ad- 
ministered, althouffh  forty-seven  years  have 
intervened  since  the  death  of  the  intestate. 
McCranie  v.  Hutchinson,  45:  1073,  77  S.  £. 
1064,  139  Ga.  792. 

3.  A  transferee  of  stock  in  a  foreign 
corporation  organized  under  a  statute  per- 
mitting transfer  of  stock  on  its  books  by 
court  order  under  certain  circumstances  Ts 
guilty  of  laches  in  failing  to  notify  the  cor- 
poration for  more  than  twelve  years,  until 
the  court  has  ordered  a  transfer  to  another, 
although  his  contract  of  transfer  calls  for 
more  stock  than  is  actually  deliyered  to 
him,  which  will  prevent  his  enforcing  his 
transfer  against  the  corporation,  notwith- 
standing his  certificate  provided  that  no 
transfer  would  be  made  without  production 
of  the  certificate.  Shaw  v.  Goebel  Brew. 
Co.  45:  1090,  202  Fed.  408,  —  C.  C.  A.  — . 

(Annotated) 
When  statute  runs. 

4.  Where  a  petition  is  filed  and  a  sum- 
mons on  which  the  amount  sued  for  is  not 
indorsed  is  issued  and  served,  and  subse- 
quently, upon  the  confession  of  a  motion 
alleging  the  invalidity  of  the  summons  and 
the  service,  the  same  is  set  aside,  and  an- 
other summons  is  not  issued  and  served  un- 
til about  five  months  thereafter,  the  action 
is  not  begun  until  the  date  of  the  latter 
summons.  Francis  y.  Brock,  45:  756,  131 
Pac.   1179,  89  Kan.  463.  (Annotated) 

6.  A  cause  of  action  in  favor  of  a  hus- 
band for  loss  of  service  of  his  wife,  for 
medical  expenses,  and  for  nursing,  and  for 
damages  to  his  horse  and  buggy,  resulting 
from  the  frightening  of  the  horse  by  an 
automobile,  accrues  at  the  date  of  the  acci- 
dent, and  is  barred  if  not  brought  within 
the  statutory  period  thereafter.  Francis  ▼. 
Brock,  45:  756,  131  Pac.  1179,  89  Kan.  463. 
Interruption  of  statute;  removal  of  bar. 

6.  The  attempted  amendment  by  one  of 
the  complainants  of  an  action  by  heirs  at 
law  as  cotenants,  to  recover  possession  of 
45  L.R.A.(KR.) 


land  of  their  ancestor,  held  under  tax  titles, 
so  as  to  claim  the  whole  property  as  devisee 
of  the  testator,  sets  up  a  new  cause  of  ac- 
tion as  to  the  interest  claimed  by  his  co- 
tenants,  and  will  be  ineffectual  if  the  limi- 
tation period  has  run  since  the  cause  of 
action  arose.  Cottonwood  Lumber  Co.  t. 
Walker,  45:  4*9,  162  S.  W.  1005,  —  Ark.  — . 

lilMITATIOX  OF  LIABILITY. 

As  to  freight,  see  Carriers,  18. 

LIQUIDATED  DAMAGES. 

Specific  performance  of  contract  pro- 
viding for,  see  Specific  Perform- 
ance. 

LIVE  STOCK. 

Transportation  of,  see  Carriers,  17  18. 

LOCAL  IBfPROVEMENTS. 

See  Public  Improvements. 

LOCAL  LEGISLATION. 

See  Statutes,  4. 

LOTTERT. 

The  owner  of  the  lucky  ticket  ia  a 
series  by  which  a  merchant  is  to  give  t 
prize  as  a  stimulation  to  trade,  who  loses 
it,  has  no  right  of  recovery  against  the 
finder,  to  whom  the  prize  is  awarded  upon 

Presentation  of  the  ticket,  since  the  scheme 
eing  a  lottery,  no  right  of  action  can  grow 
out  of  it.  Rountree  v.  Ingle,  45:  776,  77  S. 
E.  931,  —  S.  C.  — .  (AnnoUted) 

LUNATICS. 

See  Incompetent  Persons. 

MACHINERY. 

Injury  to  employee  by,  see  Evidence, 
41;  Master  and  Senrantk  23-25, 
33,  35. 

As  fixture,  see  Fixtures. 

Assumption  of  risk  as  to,  see  Master 
and  Servant,  33,  35. 

MALICIOUS  PROSECUTION. 

Evidence  in  action  for,  see  Evidence,  36. 

BfALPRACTICE. 

Liability  for,  see  Physicians  and  Sur- 
geons. 

MANDAMUS. 

1.  Mandamus  will  not  issue  to  compel 
an  officer  to  perform  an  act  which  he  ad- 
mits of  record  that  he  is  willing  to  do 
without  coercion.  People  ex  rel.  Bruce  v. 
Dunne,  45:  500,  101  N.  £.  560,  258  111.  441. 

2.  The  governor,  who,  by  virtue  of  his 
office,  is  a  member  of  the  state  canvassing 
board,  cannot  be  compelled  by  mandamus 
to  issue  a  certificate  of  election,  altbongb 
the  duty  to  do  so  is  merely  ministerial. 
People  ex  rel.  Bruce  v.  Dunne,  45: 500, 
101  N.  E.  560,  268  111.  441. 

3.  Mandamus  will  lie  to  compel  a  cor- 
poration which  has  transferred  stock  with- 
out authority,  and  without  compliance  with 
the  terms  of  the  certificate  as  to  its  sur* 
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render,  to  recognize  the  rights  of  the  holder 
of  the  certificate.  Citizens'  Nat.  Bank  y. 
State  ex  rel.  Kellogg,  45:  1075,  101  N.  E. 
620,  —  Ind.  — . 

4.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  certificate  of  election  to  a 
candidate  for  member  of  a  legislative  body, 
which  is  the  judge  of  the  election  of  its 
own  members,  where  a  certificate  has  al- 
ready been  granted  by  the  canvassing  board 
to  a  rival  candidate,  since  the  contest  must 
be  presented  to  the  legislature.  Peoole  ex 
rel.  Bruce  v.  Dunne,  45:  500,  101  N.  E. 
560,  258  111.  441. 

MANSLAUGHTBR. 

See  Homicide. 

MANUFACTURING  ESTABLISHMBNT. 

Limiting  hours  of  labor  in,  see  Con- 
stitutional Law,  8,  11;  Master  and 
Servant,  5-7. 

MARRIAGE. 

As  to  divorce  and  separation,  see  Di- 
vorce and  Separation. 

To  prevent  woman  appearing  as  wit- 
ness against  man  whom  she  mar- 
ries, see  Witnesses,  2. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARTIAL    LAW. 

Denial  of  due  process  of  law  by  arrest 
and  imprisonment  by  military  au- 
thorities, see  Constitutional  Law, 
9. 

Review  by  courts  of  declaration  of,  see 
Courts,  1,  2. 

Power  of  governor  to  place  district  un- 
der, see  Governor. 

Arrest  of  and  imprisonment  of  persons 
aiding  insurgents  without  jury 
trial,  see  Jury,  2. 

1.  Martial  law  may  be  instituted,  in 
case  of  invasion,  insurrection,  or  riot,  in 
a  magisterial  district  of  a  county,  and  of- 
fenders therein  punished  by  the  military 
commission,  notwithstanding  the  civil 
courts  are  open  and  sitting  in  other  por- 
tions of  the  county.  State  ex  reL  Mays  v. 
Brown,  45:  996,  77  S.  E.  243,  —  W.  Va. 

2.  Errors  in  the  decision  of  a  governor 
as  to  the  necessity  of  declaring  a  state  of 
war  do  not  destroy  or  establish  lack  of  ju- 
risdiction in  him  so  to  declare  a  state  of 
war.  Ex  parte  Jones,  45:  1030^  77  S.  E. 
1029,  —  W.  Va.  — . 

3.  The  authorized  application  of  mar- 
tial law  to  teritory  in  a  state  of  war  in- 
cludes the  power  to  appoint  a  military  com- 
mission for  the  trial  and  punishment  of 
offenses  within  such  territory.  State  ex  reL 
Mays  y.  Brown,  45:  996,  77  S.  E.  243,  —  W. 
Va.  — . 

4.  Acts  committed  in  the  short  interim 
between  two  military  occupations  of  a 
territory  for  the  suppression  of  insurrec- 
tionary and  riotous  uprisings,  and  such  in 
their  general  nature  as  those  characterizing 
the  uprisinfT.  are  punishable  by  the  military 
45  L.R.A.(N£.) 


commission  within  the  territory  and  period 
of  the  military  occupaton.  State  ex  rel. 
Mays  v.  Brown,  45:  996,  77  S.  E.  243,  —  W. 
Va.  — . 

5.  The  constitutional  guaranties  of 
subordination  of  the  military  to  the  civil 
power,  trial  of  citizens  for  offenses  cogniz- 
able by  the  civil  courts  in  such  courts  only, 
and  maintenance  of  the  writ  of  habeas 
corpus,  are  to  be  read  and  interpreted  so 
as  to  harmonize  with  other  provisions  of 
the  Constitution  authorizing  the  mainte- 
nance of  a  military  organization,  and  its 
use  by  the  executive  to  repel  invasion  and 
suppress  rebellion  and  insurrection,  and  the 
presumption  against  intent  on  the  part  of 
the  people,  in  the  formulation  and  adoption 
of  tne  Constitution,  to  abolish  a  generally 
recognized  incident  of  sovereignty, — the 
power  of  self-preservation  in  the  state  by 
the  use  of  its  military  power  in  cases  of 
invasion,  insurrection,  and  riot.  State  ex 
rel.  Mays  v.  Brown,  45:  996,  77  S.  E.  243, 
—  W.  Va.  — .  (Annotated) 

6.  A  state  of  war  liaving  been  declared 
in  any  part  of  the  state  on  an  occasion  of 
insurrection,  the  war  power  oT  the  state  in 
the  form  of  military  rule,  defined  by  the 
usages  of  nations,  prevails  in  the  territory 
subject  to  the  proclamation,  excluding  the 
civil  powers  as  to  offenses,  if  the  executive 
so  order,  while  the  peace  powers  of  govern- 
ment under  civil  law  prevail  elsewhere.  Ex 
parte  Jones,  45:  1030,  77  S.  E.  1029,  —  W. 
Va.  — . 

7.  In  case  of  a  state  of  war,  the  gov- 
ermor  may  cause  to  be  apprehended,  in  or 
out  of  the  military  zone,  all  persons  who 
shall  wilfully  give  aid,  support,  or  informa- 
tion to  the  insurgents,  and  detain  or  im- 
prison them,  pending  the  suppression  of  the 
insurrection.  Ex  parte  Jones,  45:  1030,  77 
S.  E.  1029,  —  W.  Va.  — . 

8.  The  jurisdiction  of  a  military  com- 
mission is  not  confined  to  military  persons, 
but  extends  also  to  citizens.  Ex  parte  Jones, 
45:  X030,  77  S.  E.  1029,  —  W.  Va.  — . 


MASTER  AND   SERVANT. 

Agreement  with  labor  union  that  none 
but  union  labor  shall  be  employed, 
see  Contracts,  5,  6. 

Execution  of  note  and  deed  b^  employee 
under  threat  of  prosecution  by  em- 
ployer, see  Duress,  1. 

Application  to  employee  in  bonded 
warehouse  of  provision  in  insur- 
ance contract  as  to  engaging  in 
manufacture  or  sale  of  intoxicat- 
ing liouor,  see  Insurance,  4. 

Servant's  liability  for  sale  of  liquor, 
see  Intoxicating  Liquors,  3. 

Agreement  between  employer  and 
labor  union  as  attempt  to  monop- 
olize labor  market,  see  Monopoly 
and  Combinations. 

Right  of  individual  member  of  labor 
union  to  maintain  action  for 
breach  of  contract  between  union 
and  employer  as  to  wages  and  con- 
ditions of  service,  see  Parties. 


Joint  liabili^  of   railToad   leuing   en- 
gine to  maater  for  injuiy  to   lat- 
ter's  employee,  see  Joint  Creditora 
mnd  Debtors. 
Evidence  as  to,  see  Evidence,  33. 
1.  Where    •    cbaufTeur    for    a    t&xicab 
Company,  with  the  knowledge  of   Its  fore- 
man,   went    with    some    employees    of    the 
company,    which    alao    engaged    in    repair 
work,   while   such   employees   were   testing 
a  car  which  had  been  repaired,  and  during 
the  test,  the  chauffeur  was  negligently  per- 
mitted by  the  tester*  to  drive  the  car,  the 


Geiss  V.  Twin-City  Taxicab  Co.  «:  38»,  139 
N.   W.   611,    120   Minn.   368.      (Annotated) 

2.  The  transfer  by  a  master  without 
notice,  express  or  implied,  to  bis  employees, 
of  his  business  to  a  stranger,  does  not  re- 
lieve him  from  the  master's  statutory  lia- 
bility for  injury  to  the  employee  through 
defective  ways,  works,  and  machinery,  and 
negligent  superintendence  during  the  term 
of  employment.  Beauregard  v.  Benjamin 
P,  Smith  Co.  4S:  «K>,  100  N.  E.  627,  213 
Mass.  259.  (Annotated) 

3.  The  pay  of  an  employee  cannot  be 
withheld  for  his  refusal  to  obey  a  rule  of 
the  employer  requiring  him  to  register  his 
time  on  a  time  check,  if  he  has  not  assented 
to  such  rule.    Matthews  v.  Industrial  Lum- 


is  within  the  purview  of  a  statute  pro- 
hibiting manfacturers  from  working  em- 
ployees more  than  ten  houra  a  daf,  or 
whether  a  particular  laborer  is  required  to 
work  in  manufacturing  within  the  meaning 
of  the  statute,  must  be  determined  by  the 
facts  of  the  cases  as  they  arise-  State  t. 
J.  J.  Kewnian  Lumber  Co.  45:  851,  S9  So. 
923,  —  Miss.  — . 
Termination   of   relation;    dlachargc- 

8.  No  definite  time  of  service  is  fixed  bj 
entering  the  service  of  an  employer,  in  con- 
templation of  an  agreement  between  1 
labor  union  and  such  employer,  fixiog 
wages  and  conditions  of  service,  which  pro- 
vides that  the  rules  and  regulations  <o 
efltablished  shall  be  in  effect  for  two  yean, 
where  no  eipress  term  of  service  is  fixed 
by  the  agreement.  Hudson  v.  Cincinnati, 
N.  0.  A.  T.  P.  R.  Co.  45;  184,  154  S.  W.  *7, 
152  Ky.  711.  (Annotat*ui 

9.  An  employer  may  terminate  at  will 
a  contract  of  service,  indefinite  as  to  dun- 
tton,  without  liability  for  time  lost  by  tlw 
employee  after  such  termination.  HndMra 
v,  Cincinnati,  N.  0.  i,  T.  P.  R.  Co.  45:  i*«, 
164  S.  W.  47,  152  Ky.  711. 

Master's  duty  and  liability  generallr. 

When  relation  exists,  see  suprs,  2. 

Prejudicial  error  in  exclusion  of  evi- 
dence in  action  for  injury  to  lerr- 
ant,  see  App^l  and  Error,  28. 

Prejudicial  error  in  instruction  in  It 
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gerv  which  are  '"bo  patent  aa  to  be  readily 
observed  by  him  by  the  reasonable  use  of 
hia  senaea,  having;  in  view  his  age,  intelli- 
gence, and  experience."  Chicago,  B.  A.  Q. 
R.  Co.  V.  Shalatrom,  45:  387,  195  Fed.  726, 
116  C.  C.  A.  616. 

13.  An  experienced  boiler  maker  and 
fireman  is  chargeable  with  notice  of  the 
danger  of  back  fire  or  explosion  from  the 
use  of  shavings  and  sawdust  in  the  furnace, 
although  he  has  never  used  that  kind  of 
fuel,  and  therefore  his  emplover  is  not  neg- 
ligent in  failing  to  instruct  him  as  to  such 
danger.  Props  v.  Washington  Pulley  A, 
Mfg.  Co.  45:658,  111  Pac.  888,  61  Wash. 
8. 

14.  The  rule  that  one  sending  his  serv- 
ants to  work  on  another's  property  does  not 
assume  the  responsibility  for  secret  and  hid- 
den dangers  does  not  apply  in  case  he  eon- 
tracts  to  erect  a  building  there,  to  absolve 
him  from  the  duty  of  ascertaining  and 
warning  the  servants  of  unsafe  conditions 
existing  in  such  relation  to  the  working 
place  as  to  render  it  unsafe.  Clark  v. 
Union  Iron  &  Foundry  Co.  45:  295,  137  S. 
W.  677,  234  Mo.  436. 

16.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  piers  to 
be  erected  by  another  is,  where  his  em- 
ployees do  not  know,  and  cannot,  by  the 
exercise  of  ordinary  care,  learn,  of  the  dan- 
ger of  attempting  to  do  the  work  before 
the  piers  have  become  sufiBciently  hard, 
bound  to  warn  them  of  the  danger,  or  in- 
spect the  piers  to  learn  their  condition  be- 
fore sending  the  men  upon  them.  Pennsyl- 
vania Steel  Co.  V.  Nace,  45:  aSz,  77  Atl. 
1121,  113  Md.  460. 

16.  One  contracting  to  place  the  super- 
structure of  a  bridge  upon  concrete  piers  to 
be  erected  by  another  cannot  relieve  itself 
from  liability  to  employees  injured  by  be- 
ginning the  work  before  the  piers  were  suf- 
ficiently hard,  by  relying  upon  the  engineer 
in  charge  of  the  whole  work  to  warn  the 
employees  of  the  danger  of  beginning  the 
"vork  too  soon,  and  to  see  that  the  piers 
were  safe  before  permitting  the  work  to 
be  begun.  Pennsylvania  St^l  Co.  v.  Nace, 
45:  a8i,  77  Atl.  1121,  113  Md.  460. 

Duty  aa  to  place  and  appliances. 

Aa  to  injury  to  servant  of  third  person 

by    electricity,    see    Electricity. 
Evidence  as  to  reputation  ot  engineer 

to  whom  master  delegates  duty  of 

making    working    place    safe,    see 

Evidence,  25. 
Evidence  on  question  of  negligence  as 

to  working  place,  see  Evidence,  27, 

28. 

17.  An  employer  maintaining  an  eleva- 
tor to  transport  his  employees  to  the  vari- 
ous floors  of  the  building  on  which  they 
work  does  not  maintain  to  them  the  relation 
of  carrier  to  passenger,  but  is  required  to 
exercise  only  ordinary  care  and  prudence 
to  provide  safe  carriage  in  view  of  the  dan- 
ger reasonably  to  be  apprehended.  Putnam 
V.  Pacific  Monthly  Co.  45:  338,  130  Pac.  986, 
—  Or.  — . 

18.  One  who  contracts  to  erect  a  build- 
45  L.R.A.(NJ3.) 


ing  in  close  proximity  to  wires  carrying  a 
heavy  electrical  current  owes  his  employees 
the  duty  of  determining  whether  or  not  the 
insulation  is  safe,  although  his  contract 
gives  him  no  authority  over  the  poles  or 
wires,  or  the  space  occupied  by  them.  Clark 
V.  Union  Iron  a  Foundry  Co.  45:  2gs,  137  S. 
W.   577,  234   Mo.  436.  (Annotated) 

19.  A  master  will  not  be  absolved  from 
liability  for  injury  caused  by  sending  an 
employee  up  a  pole  carrying  wires  charged 
with  a  deadly  electrical  current,  to  pass 
guy  ropes  over  tiie  wires,  by  the  fact  that 
the  danger  from  the  wires  was  hidden,  and 
that  he  had  not  been  warned  of  it.  Clark 
V.  Union  Iron  &  Foundry  Co.  45:  395,  137 
S.  W.  577,  234  Mo.  436. 

20.  Workmen  employed  about  a  building 
in  process  of  construction  are  entitled  to 
the  benefit  of  a  municipal  ordinance  requir- 
ing the  maintenance  of  a  roof  over  the  side- 
walk where  materials  are  beinff  handled  on 
or  near  the  line  of  the  sidewalk.  Ward  v. 
Ely-Walker  Dry  Goods  BIdg.  Co.  45:  55o> 
154  S.  W.  478,  248  Mo.  348.       (Annotated) 

21.  A  contractor  is  not  negligent  in  fail-  1 
ing  to  anticipate  that  a  bar  .used  in  re- 
moving false  work,  and  left  lying  with  a 
few  inches  of  its  length  projecting  beyond 
its  support,  would  be  hit  by  a  falling  piece 
of  lumber  and  hurled  to  the  ground  to  the 
injury  of  a  workman  passing  there.  Ward 
v.  Ely- Walker  Dry  Goods  Bldg.  Co.  45:  550, 
154  S.  W.  478,  248  Mo.  348. 

22.  One  contracting  to  place  the  super- 
structure of  a  bridge  on  concrete  founda- 
tions to  be  erected  by  another  cannot  rely 
upon  a  custom  among  those  engaged  in 
building  bridges  to  trust  to  the  engineer, 
to  relieve  it  of  its  duty  to  its  employees 
not  to  set  them  at  work  upon  the  piers  un- 
til they  have  become  sufficiently  hard  to 
bear  the  strain  of  the  work.  Pennslyvania 
Steel  Co.  V.  Nace,  45:  a8z,  77  Atl.  1121,  113 
Md.  460. 

23.  A  master  who  sets  a  servant  at 
work  at  a  machine  not  properly  guarded  as 
required  by  statute  cannot  escape  liability 
for  injury  to  him  because  of  absence  of  the 
guard  by  the  fact  that  he  placed  a  pi'oper 
guard  upon  it,  which  has  been  removed 
by  another  servant,  where  the  statute  re- 
quires the  guard  to  be  maintained  as  well 
as  provided.  Benner  v.  Wallace  Lumber  & 
Mfg.  Co.  45:  za8,  106  Pac.  146,  56  Wash. 
679.  (AnnoUted) 

24.  A  statute  requiring  a  master  secure- 
ly to  guard  gearing  about  which  a  servant 
is  required  to  work  does  not  require  him  to 
guard  it  so  safely  that  the  servant  will  be 
secure  against  danger  or  violence  while 
performing  his  work,  but  his  duty  is  to 
use  ordinary  care  and  prudence  in  deter- 
mining whether  or  not  a  guard  is  needed, 
and,  if  so,  to  furnish  a  guard  which  or- 
dinarily careful  •  and  prudent  employers 
under  like  circumstances  deem  it  their 
duty  to  furnish,  and  not  obviously  danger- 
ous. West  V.  Bavfield  Mill  Co.  45:  134,  128 
N.  W.  992,   144  Wis.   106. 

25.  A  statute  under  a  title,  "An  Act  to 
Regulate  Factories,  Workshops,  and  Other 
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Places  of  Employment,"  which  requires  the 
guarding  of  all  shafts,  fly  wheels,  etc.,  of 
manufacturing  establishments  so  located  as 
to  be  dangerous  to  employees  in  any  such 
place  of  employment,  does  not  apply  to  a 
portable  threshing  machine.  Chapman  v. 
Piechowsld,  45:  687,  141  N.  W.  259,  163  Wis. 
366.  (Annotated) 

26.  Placing  material  for  use  as  ballast 
along  a  railroad  track  at  a  point  a  mile 
from  a  yard  or  stopping  place  is  not  of  it- 
self negligence  which  will  render  the  rail- 
road company  liable  for  injury  to  a  train 
hand  who  falls  over  it  while  in  the  perform- 
ance of  his  duties.  Lloyd  y.  North  Caro- 
lina R.  Co.  45:  378,  66  S.  £.  604,  151  N.  C. 
536. 

27.  The  question  of  negligence  in  per- 
mitting a  brake  to  be.  out  of  order  so  that 
the  car  runs  away  and  collides  with  an- 
other to  the  injury  of  an  employee  does  not 
depend  upon  the  fact  of  the  accident  alone 
when  there  is  testimony  to  the  fact  that 
the  brake  rod  was  broken  or  disconnected 
from  the  shoe.  Republic  Elevator  Co.  v. 
Lund,  45:  707,  196  Fed.  745,  116  C.  C  A. 
373. 

28.  A  master,  having  contracted  tempo- 
rarily to  perform  labor,  by  and  through  his 
servants,  upon  premises  owned  and  fullv 
controIlcNi  by  another  person,  and  having 
no  knowledge  of  danger  to  his  servants 
from  defectiveness  of  the  premises  or  ma- 
chinery and  appliances  of  such  third  person, 
incidentally  and  casually  to  be  occupied  and 
used  by  them  for  the  purpose,  and  not  hav- 
ing guaranteed  the  safety  or  suitableness 
thereof,  is  under  no  duty  to  inspect  the 
same,  nor  liable  for  an  injury  to  his  serv- 
ant, occasioned  by  defects  therein.  Wilson 
V.  Valley  Improv.Co.  45:  271,  73  S.  E.  64, 
69  W.  Va.  778.  (Annotated) 

29.  An  elevator  company  which  receives 
cars  from  a  railroad  company  to  be  emptied, 
and  runs  them  to  and  from  the  elevator 
by  gravity,  owes  the  duty  to  its  employees 
who  are  required  to  handle  the  cars  to  use 
reasonable  care,  by  inspection  or  otherwise, 
to  see  that  the  operating  mechanism  of  the 
cars  is  in  safe  condition  for  use.  Republic 
Elevator  Ck>.  v.  Lund,  45:  707,  196  Fed.  745, 
116  C.  C.  A.  373.  ^Annotated) 
lilabillty  to  servants  of  third  persons. 

(Question  for  jury  in  action  for  injury 
to,  see  Trial,  10. 

30.  Where  a  telephone  company  con- 
tracted to  allow  its  poles  to  be  used  by 
another  company,  the  fact  that  it  was  in- 
stalling a  new  set  of  poles,  and  to  effect  this 
had  stripped  its  wires  except  one  from  the 
old  poles,  does  not  relieve  it  from  liability 
for  injuries  resulting  to  an  employee  of  the 
lessee  company  from  the  breaking  of  a  pole 
which  he  nad  climbed  for  the  purpose  of 
removing  the  remaining  wire,  it  the  com- 
pany ought  reasonably  to  have  expected 
that  some  employee  of  the  lessee  company, 
in  the  course  of  the  removal  of  the  remain- 
ing wire,  might  be  injured  by  climbing  a 
pole  which  was  unsafe  for  that  purpose  be- 
cause of  a  weakness  not  apparent,  out  dis- 
coverable by  methods  in  ordinary  use,  and 
46  L.R.A.(NJ3.) 


failed  to  use  reasonable  diUgenoe  to  prevent 
this.  Aaron  v.  Missouri  ft  K.  Teleph.  Oo. 
45:  309^  131  Pa43.  582,  89  Kan.   186. 

31.  One  telephone  company  which  sells 
to  another  the  right  to  maintain  a  wire 
upon  its  poles  is  liable  for  an  injury  to  an 
employee  of  the  other  company,  who  is 
himself  free  from  faulty  which  is  occasioned 
by  the  failure  of  the  owning  company  to 
use  reasonable  diligence  to  keep  the  poles 
in  such  condition  that  they  can  be  used 
with  safety  in  the  customary  manner. 
Aaron  v.  Missouri  &  K.  Teleph.  Co.  45:  309, 
131  Pac  582,  89  Kan.  186. 

32.  Where  a  telephone  company  whidi 
has  contracted  to  allow  its  poles  to  be  used 
by  another  company  is  installing  a  new  set 
or  poles,  and  to  effect  this  has  stripped 
its  wires  from  the  old  ix>les,  a  mere  genenl 
warning  to  the  employees  of  the  other  com- 
pany to  be  careful  in  removing  the  remain- 
ing wires  is  not  necessarily  sufficient  to  ab- 
solve the  telephone  company  from  further 
responsibility.  Aaron  v.  Missouri  &  K. 
Teleph  Co.  45:  309^  131  Pac.  682,  89  Kan. 
186. 

Assumption   of   risk. 

Presumption  auvl  burden  of  proof  as  to, 
see  Evidence,  5. 

33.  A  servant,  by  entering  and  oontinn- 
ing  in  the  employment  of  a  master  without 
complaint,  assumes  the  ordinary  risks  and 
dangers  of  the  employment  and  the  extra- 
ordinary risks  and  dangers  which  he  knovs 
and  appreciates.  Chicago,  B.  &  Q.  R.  Co.  t. 
Shalstrom,  45:  387,  195  Fed.  725,  115  &  C. 
A.  515. 

34.  The  issue  of  assumption  of  riak  is 
not  involved  in  an  action  to  recover  dam- 
sees  for  personal  injuries  due  to  failure 
of  a  mast^  to  guard  machinery  as  required 
by  statute,  where  the  only  ground  of  negli- 
gence alleged  is  failure  to  guard.  Benner 
V.  Wallace  Lumber  &  Mfg.  Co.  45:  is8,  105 
Pac.  145,  55  Wash.  679. 

35.  A  statute  relieving  a  servant  of  the 
hazard  of  assumption  oif  risk  in  working 
about  unguarded  gearings  applies  where 
a  guard  which  had  been  provided  has  be- 
come temporarily  displaced  without  the 
knowledge  of  the  master,  where  the  gnard 
was  not  sufficient  when  provided.  West  ▼. 
Bayfield  Mill  Co.  45:  i34»  128  N.  W.  992. 
144  Wis.  106. 

36.  The  doctrine  of  assumption  of  risk 
is  not  applicable  to  an  injury  to  the  con- 
ductor of  a  street  car  by  falling  from  tbe 
top  of  the  car  because  of  the  absence  of  a 
step  which  should  have  been  on  the  car  for 
use  in  descent  therefrom,  since  that  is  not 
one  of  the  risks  usually  incident  to  the 
employment.  Leary  v.  Houghton  Conntr 
Traction  Co.  45:  359,  137  8.  W.  225,  171 
Mich.  365. 

37.  An  employee  required  to  handle  rail- 
road cars  does  not  assume  the  risk  of  in- 
jury from  a  defective  brake  on  the  car,  al- 
though the  car  is  marked  in  bad  order, 
unless  he  knows  that  the  brake  is  defective 
or  the  defect  is  plainly  observable  by  him. 
Republic  Elevator  Co.  v.  Lund,  45:707,  196 
Fed.  745,  116  C.  C.  A.  378. 
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88.  A  minor  employee  who,  without  com- 
puUion,  continues  to  work  overtime  about 
machinery,  with  knowledge  of  physical  ex- 
haustion, assumes  the  risk  of  injury  from 
contact  with  machinery,  due  to  his  condi- 
tion. Furlow  V.  United  Oil  Mills,  45:  37a, 
149  S.  W.  69,  104  Ark.  489.        (Annotated) 

39.  Although  the  risk  of  the  master's 
negligence  and  of  its  effect,  unknown  to  the 
servant,  is  not  one  of  the  ordinary  risks  ^f 
the  employment  which  he  assumes,  T^t, 
if  the  negligence  of  the  master,  or  its  eflrect, 
is  known  and  appreciated  by  the  servant, 
or  is  "so  patent  as  to  be  readily  observed 
by  him  by  the  reasonable  use  of  his  senses, 
having  in  view  his  age,  intelligence,  and 
experience,"  and  he  enters  or  continues  in 
the  employment  without  objection,  he  elects 
to  assume  the  risk  of  it,  and  he  cannot  re- 
cover for  the  damages  it  causes.    Chicago, 

B.  &  Q.  R.  Co.  V.  Shalstrom,  45:387,  195 
Fed.  725,  116  C.  C.  A.  516. 

40.  An  experienced  carpenter  who  was 
directed  by  his  superior  to  assist  in  placing 
joists  at  a  height  of  26  feet  in  a  building 
being  erected,  the  construction  of  which  and 
of  the  temporary  scaffolding  which  had  been 
erected  to  assist  in  such  construction,  be- 
ing obvious  to  anyone  who  entered  the 
building,  and  who  with  other  workmen,  in- 
stead of  taking  up  enough  lumber  for  one 
joist  before  placing  it  in  position,  took  up 
enough  for  four  or  five,  assumes  the  risK 
incident  to  such  employment,  and  cannot 
recover  for  an  injury  due  to  the  breaking 
of  the  scaffolding.  Chicago,  B.  &  Q.  R.  Co. 
V.    Shalstrom,   45: 387,    195   Fed.   726,    116 

C.  C.  A.  615. 

41.  Where  a  carpenter  using  a  small 
circular  saw  told  his  employers  foreman 
that  it  "needed  setting,  he  could  do  noth- 
ing with  it,"  and  the  foreman  said,  '*Well, 
get  someone  to  set  it  for  3rou  (which  he 
did),  and  we  will  go  over  all  the  saws  on 
Saturday,"  this  complaint  and  promise  so 
obviously  had  reference  to  the  work  to 
be  turned  out  by  the  saw,  and  not  to  an 
increased  danger  to  the  carpenter  using  it, 
which  clearly  was  not  contemplated  by 
either  of  them,  that  no  alteration  of  the 
assumption-of-risk  rule  resulted  therefrom. 
Dunphey  v.  Farr  ft  Bailey  Mfg.  Go.  (N.  J. 
Err.  ft  App.)  45:  363,  85  Atl.  203,  83  N.  J. 
L.  763.  (Annotated) 

42.  The  direct  order  of  the  master  or 
of  the  foreman  to  the  servant  to  work  at  a 
specified  place,  or  with  certain  appliances, 
does  not  release  him  from  his  assumption 
of  the  apparent  risks  and  dangers  of  de- 
fects in  the  place,  structure,  or  appliances 
that  are  "so  patent  as  to  be  readily  ob- 
served by  him  by  the  reasonable  use  of  his 
senses,  having  in  view  his  age,  intelligence, 
and  experience."  Chicago,  B.  ft  Q.  R.  Co. 
V.  Shalstrom,  45: 387,  196  Fed.  725,  115 
C.  C.  A.  516. 

Contributory   negligence. 

Question  for  jury  as  to,  see  Trial,  10, 
12. 

43.  The  conductor  of  a  street  car  is  negli- 
gent in  relying  on  the  presence  of  a  step 
where  it  should  be,  and  attempting  to  use 
46  L.R.A.(N.S.) 


it  in  descending  from  the  top  of  the  car, 
when  the  most  casual  inspection  would 
have  disclosed  its  absence,  which  will  pre- 
vent his  holding  the  railroad  company  lia- 
ble for  injury  through  his  consequent  fall 
to  the  ground.  Leary  v.  Houghton  Countv 
Traction  Co.  45:359,  137  N.  W.  225,  171 
Mich.  366.  (AnnoUted) 

Fellow  servants  and  their  negligence. 
44.  A  brewing  company  which,  for  the 
purpose  of  moving  cars  about  its  yards, 
hires  and  undertakes  to  operate  a  railroad 
engine,  is  within  the  provision  of  a  statute 
making  liable  every  corporation  operat- 
ing a  railroad  for  injuries  sustained  by  its 
servants  by  reason  of  any  other  servant,  so 
as  to  render  it  liable  for  injuries  to  a 
janitor  in  its  employ  by  the  n^ligent  oper- 
ation of  the  engine  by  those  in  charge  of 
it.  Schoen  v.  Chicago,  St.  P.  M.  ft  0.  R. 
Co.     45:  841,  127  N.  W.  433,  112  Minn.  38. 

(Annotated) 
46.  An   office   employee   of   a   publisher 
working  on  one  of  the  upper  floors  of  the 
building  is  a  fellow  servant  of  one  employed 
by  the  publisher  to  operate  the  elevator  to 
carry  employees  between  the  street  and  the 
office*  floors.     Putnam   v.   Pacific  Monthly 
Co.  45:  338,  130  Pac.  986,  —  Or.  — . 
Master's  liability  for  acts  of  servant. 
When  relation  exists,  see  supra,  1. 
Responsibility  for  acts  of  carrier's  serv- 
ants, see  Carriers. 
Sufficiency  of  evidence  to  show  want  of 
negligence  of  servant,  see  Evidence, 
40. 
Liability  of  city  for  negligence  of  its 
officers   or   agents,    see   Municipal 
Corporations,  11-13. 

46.  An  employer  is  not,  although  he  per- 
mits his  employees  to  have  access  to  his 
telephone,  personally  liable  for  long  dis- 
tance messages  sent  by  them  concerning 
their  personal  affairs.  Cumberland  Teleph. 
ft  Teleg.  Co.  v.  Southern  R.  Co.  45:  990,  166 
S.  W.  863,  —  Tenn.  — .  (Annotated) 

47.  The  proprietor  of  a  garage  in  which 
automobiles  are  kept  for  hire  may  employ 
servants  in  such  work,  and  is  bound  to 
exercise  only  ordinarr  care  in  the  selection 
and  retention  of  such  servants.  Firemen's 
Fund  Ins.  Co.  v.  Schreiber,  45:  314*  135 
N.  W.  607,  160  Wis.  42. 

48.  A  garage  keeper  to  whom  an  auto- 
mobile is  entrusted  for  repairs  is  liable  to 
the  owner  for  any  loss  resulting  from  the 
negligent  acts  or  omissions  of  liis  agents 
or  employees  while  acting  within  the  scope 
of  their  employment  even  though  the  acts 
complained  of  were  not  necessary  to  the 
performance  of  the  employees'  duties  and 
were  not  expressly  authorized  by  the  em- 
ployer or  known  to  him.  Roberts  v.  Kin- 
ley,  45:  938,  132  Pac.  1180,  89  Kan.  885. 

40.  An  employee  who  is  managing  and 
controlling  a  garage  at  a  time  when  an 
automobile  is  left  for  repairs,  and  who  re- 
pairs the  machine,  is  acting  within  the 
scope  of  his  employment  in  taking  the  ma- 
chine out  for  the  purpose  of  testing  it,  al- 
though he  goes  an  unnecessary  distence  in 
making  the  test,  to  accommodate  another 
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customer  of  the  garage.     Roberta  t.  Kin- 
ley,  45:938,  132  Pac.  1180,  89  Kan.  885. 

60.  To  render  the  wrong  of  the  agent 
that  of  the  principal, — respondeat  superior, 
— ^the  fact  that  it  waa  done  in  the  course 
or  period  of  employment  is  not  sufficient; 
it  must  be  in  the  prosecution  of  the  prin- 
cipal's business,  not  by  stepping  aside  there- 
from to  serve  a  personal  end.  Firemen's 
Fund  Ins.  Co.  v.  schreiber,  45:3141  135  N. 
W.  607,  160  Wis.  42. 

51.  The  proprietor  of  an  automobile  re- 
pair shop,  who  has  notice  of  proclivities 
of  his  foreman  rendering  it  likely  that  such 
foreman  would  injure  cars  left  for  repair, 
is  liable  for  injuries  resulting  to  a  car 
while  such  foreman  had  the  same  out  of 
the  shop  and  was  running  it  for  his  own 
pleasure,  where  he  has  not  exercised  ordi- 
nary care  to  protect  the  cars  of  his  custom- 
ers; and  it  is  immaterial  whether  the 
acts  of  the  foreman  were  or  were  not  within 
the  line  of  his  duty,  or  within  the  scope  of 
his  authority.  Travelers'  Indemnity  Com- 
pany ▼.  Fawkes,  45:  331,  139  N.  W.  703, 
120  Minn.  363. 

52.  Where  the  proprietor  of  an  auto- 
mobile repair  shop  had  notice  that  his 
foreman  was  possessed  of  proclivities  ren- 
dering it  likely  that  he  would  injure  cars 
left  at  the  shop  for  repairs,  by  taking  them 
out  at  improper  times  and  making  unau- 
thorized use  of  them,  it  was  such  proprie- 
tor's duty  to  exercise  ordinary  care  to  pro- 
tect such  cars  from  the  dan^r  of  injury 
to  which  they  were  thus  subjected.  Trav- 
elers' Indemnity  Co.  v.  Fawkes,  45:  331,  139 
N.  W.  703,  120  Minn.  353. 

53.  The  night  man  at  a  garage,  who, 
after  he  had  finished  his  duties,  tempo- 
rarily left  the  garage,  intending:  to  return 
and  close  the  place  permanently  for  the 
night,  came  back,  and,  without  authority, 
took  therefrom  an  automobile  belonging  to 
a  patron,  is  not  acting  within  the  scope  of 
his  authority  in  so  doing,  and  the  pro- 
prietor of  the  garage  is  not  liable  for  dam- 
ages resulting  to  the  automobile  from  such 
act.  Firemen's  Fund  Ins.  Co.  v.  Schreiber, 
45:  314,  135  N.  W.  507,  150  Wis.  42. 

54.  A  telephone  company  which  had  a 
license  from  a  city  to  place  a  telephone 
pole  upon  a  boulevard  or  space  between  the 
sidewalk  and  the  traveled  portion  of  the 
street  upon  which  a  homestead  abutted,  and 
whose  servants,  when  ordered  bv  the  wife 
of  the  owner  of  the  homestead  to  desist 
from  digging  a  hole  in  which  to  place  the 
pole,  at  first  departed,  but  later  returned, 
and,  though  the  said  wife  of  such  owner 
was  in  possession,  and  was  still  urging"  that 
they  had  no  right  to  do  so,  proceeded  to 
dig  the  hole  and  set  up  the  pole,  notwith- 
standing her  objection  and  resistance,  is 
liable  for  injury  inflicted  upon  her  by  the 
wanton  negligence  of  its  servants  during 
such  attempt.  Souther  v.  Northwestern 
Teleph.  Exch.  Co.  45:  <k>x,  136  K.  W.  571, 
118  Minn.  102. 
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Liability  for  acts  of  Independent  con- 
tractors. 

Prejudicial   error    in   taking    question 
from  jury,  see  Appeal  and  Error, 
42. 
Evidence   on  question   as   to   whether 
person  was  independent  contract- 
or, see  Evidence,  32. 
56.  It  cannot  be  held  as  matter  of  law 
that   mining   generally    is   so   intrinsically 
or   inherently   dangerous   as  to   make   the 
owner  of  a  mine  liable  for  the  negligence 
of  an  independent  contractor,  resulting  in 
injuries  to  a  servant   of   such   contractor, 
where  it  is  not  shown  that  the  mine  waa 
unsafe   when   the   contract   was    made,    or 
that  the  owner  reserved  some  control  of  its 
operation.     Laffery  v.  United  States  Gyp- 
sum Co.  45:  930,  111  Pac.  498,  83  Kan.  349. 

(Annotated) 

BfAXIMS. 

1.  Causa  proxima,  non  remota,  specta- 
tur.  Nehring  v.  Connecticut  Co.  45:  896^ 
84  Atl.  304,  86  Conn.  100. 

2.  Consensus  facit  legem.  Shaw  v. 
Ooebel  Brewing  Co.  45:  1090,  202  Fed.  408, 

"~~   Kj*    \jt    /v.    ""^. 

3.  Damnum  absque  injuria,  lliompaon 
v.  New  Haven  Water  Co.  45:  457f  86  Atl- 
585,  —  Conn.  — . 

4.  Ex  dolo  malo  non  oritur  actio.  Mt. 
Hope  Nurseries  v.  Jackson,  45:  243,  128  FacL 
260,  —  Okla.  — . 

6.  Interest  reipublicee  ut  sit  finis  litinm. 
Crouse  v.  McVickar,  45:  1159,  100  N.  E. 
697,  207  N.  Y.  213. 

6.  Nemo  bis  punitur  pro  eodem  delicto. 
Rupert  V.  State,  45:60,  131  Pac.  713,  — 
Okla.  Crim.  Rep.  — . 

7.  Nemo  debet  bis  puniri  pro  uno  de- 
licto. Stout  V.  State  ex  reL  Caldwell,  45: 
884,  130  Pac.  653,  —  Okla.  — ;  ttupert  v. 
State,  45:  60,  131  Pac.  713,  —  Okla.  Crim. 
Rep.  — . 

8.  Nemo  debet  bis  vexari  pro  una  et 
eadem  causa.  Stout  v.  State  ex  rel.  Cald- 
well, 45:  884,  130  Pac.  553,  —  Okla.  — ; 
Rupert  V.  State,  45:  60,  131  Pac.  713,  — 
Okla.  Crim.  Rep.  — ^. 

9.  No  one  can  profit  by  his  own  wrong. 
National  Council  J.  0.  U.  A.  M.  v.  Thomp- 
son, 45:  1148,  156  S.  W.  132,  153  Ky.  636. 

10.  Res  ipsa  loquitur.  Republic  Ele- 
vator Co.  v.  Lund,  45:  7071  196  Fed.  745, 
116  C.  C.  A.  373. 

11.  Respondeat  superior.  Firemen's 
Fund  Ins.  Co.  v.  Schreiber,  45:  314,  135  N. 
W.  507,  150  Wis.  42;  Geiss  v.  Twin  City 
Taxicab  Co.  45:382,  139  N.  W.  611,  120 
Minn.  368. 

12.  Sic  utere  tuo  ut  alienum  non  Isedas. 
Farrell  v.  Minneapolis  &  R.  R.  R.  Co.  45: 
ai5,  141  N.  W.  491,  121  Minn.  367. 

13.  Use  your  own  property  in  such  a 
manner  as  not  to  injure  that  of  another. 
Daughertv  v.  Thomas,  45:  699,  140  N.  W. 
615,  —  Mich.  — . 

14.  Verba  intentione  debent  inserriri. 
State  V.  J.  J.  Newman  Lumber  Co.  45:  851, 

'  69  So.  923,  60  So.  216,  —  Miss.  — . 
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MAZDAZNAN   RELIGION. 

Parent's  embracing  tenets  of,  as  ground 
for  appointment  of  guardian  for 
child,  see  Guardian  and  Ward. 

MECHANICS'  lilENS. 

What  are  fixtures  subject  to  mechanics' 
lien,  see  Fixtures. 

1.  A  leasehold  is  within  the  operation 
of  a  statute  providing  that  a  mechanics' 
lien  shall  extend  to  any  assignable,  trans- 
ferable, or  conveyable  interest  of  the  own- 
er, or  reputed  owner,  in  the  land  upon 
which  the  improvement  shall  be  placed. 
Horn  V.  Clark  Hardware  Co.  45:  100,  131 
Pac.  406,  —  Colo.  — . 

2.  The  lessor  is  not  a  necessary  party 
to  a  proceeding  to  enforce  a  mechanics'  lien 
on  the  Icasehoid,  under  a  statute  provid- 
ing that  the  owner  or  owners  of  the  prop- 
ertv  to  which  the  lien  shall  have  attached 
ana  all  other  persons  claiming  of  record 
any  right,  title,  interest,  or  equity  there- 
in, whose  title  or  interest  is  to  be  charged 
with  or  affected  by  such  lien,  shall  be  made 
parties.  Horn  v.  Clark  Hardware  Co.  45: 
100,  131  Pac.  405,  —  Colo.  — . 

3.  Including  nonlienable  articles  in  a 
claim  for  a  mechanics'  lien  does  not  de- 
stroy the  right  to  a  lien  for  the  articles 
properly  lienable.  Horn  v.  Clark  Hardware 
Co.  45:  100,  131  Pac.  406,  —  Colo.  — . 

MEDICAL  ATTENTION. 

Criminal  liability  for  failure  to  obtain, 
see  Evidence,  36;  Homicide,  2; 
Trial,  16. 

MENTAL  ANGUISH. 

See  Damages,  8. 

MILITARY  TRIBUNAL. 

See  Martial  Law,  3-6,  8. 

MINES. 

Injunction  against  operation  of  assay 

office,  see  Injunction,  1. 
Negligence   of   independent   contractor, 

see  Master  and  Servant,  66. 
Rights  of  life  tenant  as  to,  see  Life 

Tenants,  2,  3. 

MINORS. 

See  Infants. 

MISTAKE. 

Of  appraisers  in  making  award,  see 
Arbitration,  2. 

MONET. 

Public  money,  see  Public  Moneys. 

MONOPOLY  AND  COMBINATIONS. 

That  a  union  label  is  advantageous 
to  the  community,  in  that  it  stands  for 
skilled  labor,  and  improved  sanitary  con- 
ditions, and  long-termed  contracts,  does 
not  entitle  its  owner  to  monopolize  the 
labor  market  by  making  the  right  to  its 
use  one  element  of  the  consideration  upon 
which  employers  refrain  from  employing 
46  L.R.A.(N.S.) 


nonunion  labor.     Connors  v.  Connolly,  45: 
564,  86  AtL  600,  86  Conn.  641. 

MORTGAGE. 

Effect  on  negotiability  of  note  of  in- 
sertion in  mortgage  given  to  secure 
it  of  provision  as  to  payment  of 
taxes,  see  Bills  and  Notes,  2. 

As  to  chattel  mortgages,  see  Chattel 
Mortgages. 

Effect  of  statutory  provision  abolish- 
ing deficiency  judgment  on  mort- 
gage, see  Election  of  Remedies. 

Notice  to  mortgagee  of  cancelation  of 
policy  on  property,  see  Insurance, 
11. 

MOTIONS  AND  ORDERS. 

A  statute  requiring  motions  to  in- 
sert new  matter  in  pleadings  to  be  in  writ- 
ing has  no  application  to  motions  under 
a  statute  permitting  the  filing  of  supple- 
mental pleadings,  so  that  a  motion  to  file 
a  supplemental  one  may  be  allowed  al- 
though not  in  writing.  Cleveland,  C.  C.  k 
St.  L.  R.  Co.  T.  Hadley,  45:  796,  101  N.  £. 
473,  —  Ind.  — . 

MOTOR   VEHICLES. 

See  Automobiles. 

MOVING  VANS. 

Municipal  regulation  of,  see  Municipal 
Corporations,  6. 

MUNICIPAL  BONDS. 

See  Bonds,  2. 

MUNICIPAL  CORPORATIONS. 

Judicial  questions  as  to  acts  of,  see 
Courts,  4,  6. 

Laches  in  bringing  injunction  suit 
against,  see  Limitation  of  Actions, 
1. 

De  facto  municipal  officer,  see  Officers, 
2. 

Invalidity  of  organization  as  defense 
to  liability  for  public  improvement 
assessment,  see  Public  Improve- 
ments, 2. 

As  to  rates  charged  for  water,  see 
Waters,  4. 

Ordinances. 

As  to  denial  of  due  process  of  law  or 
infringement  of  right  to  life, 
liberty,  and  property,  see  Con- 
stitutional  Law. 

Courts'  power  to  review  ordinances, 
see  Courts,  6. 

Admissibility  of  ordinance  in  evidence, 
see   Evidence,   37. 

Introducing  ordinance  in  evidence 
without  specially  pleading  it,  see 
Evidence,  44. 

Injunction  to  prevent  enforcement  of 
ordinance,    see    Injunction,    4-6. 

Eifect  of  ordinance  as  to  revocation 
of  liquor  license,  see  Intoxicating 
Liquors,  1. 

Right  of  servants  to  benefit  of  ordi- 
nance requiring  roof  over  sidewalk 
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where  materials  are  being  handled, 
see  Master  and  Servant,  20. 
Failure  to  comply  with  ordinance  as 
proximate    cause    of    injury,    see 
Proximate  Cause,  3. 

1.  An  ordinance  requiring  a  roof  over 
the  sidewalk  while  a  building  is  being 
erected  on  or  near  the  street  line  is  in- 
tended to  protect  persons  on  the  walk 
against  substances  falling  from  the  build- 
ing while  work  is  in  progress  there;  wheth- 
er directly  from  the  face  of  the  building 
or  hurled  from  inside  it.  Ward  y.  £Iy- 
Walker  Dry  Goods  Bldg.  Co.  45:  550,  164 
S.  W.  478,  248  Mo.  348. 

2.  Authority  to  pass  ordinances  not 
in  conflict  with  the  Constitution  or  laws 
of  the  state,  and  such  police  and  other 
regulations  as  do  not  conflict  with  the 
general  laws,  does  not  include  power  to  re- 
quire safety  gates  at  railroad  crossings 
where  such  power  is  expressly  conferred  by 
statute  on  cities  of  otiier  classes.     Chesa- 

geake  k  O.  R.  Co.  t.  Harmon,  45:  946,  156 
.  W.  121,  153  Ky.  669.  (Annotated) 

3.  Statutory  authority  to  declare  what 
shall  be  a  nuisance  and  abate  the  same, 
and  to  pass  and  enforce  all  necessai^  po- 
lice ordinances,  empowers  a  municipal  cor- 
poration to  forbid  an  exhibit  of  human 
anatomy  in  connection  with  a  place  where 
medical  treatment  is  offered  or  medicine 
sold.  Chicago  t.  Shaynin,  45:  33,  101  N.  E. 
224,  258  111.  69.  (Annotated) 

4.  A  municipal  ordinance  is  unreason- 
able and  void  so  far  as  it  requires  stables 
in  which  more  than  one  animal  is  kept  to 
be  connected  with  the  city's  water  and 
sewer  system,  regardless  of  the  distance 
which  they  may  be  located  from  the  sewer 
or  water  main.  Mobile  t.  Orr,  45:  575,  61 
So.  920,  —  Ala.  — .  (Annotated) 

6.  Requiring  persons  keeping  more 
than  one  animal  in  a  stable  to  connect  the 
stable  with  the  city's  water  and  sewer 
system  and  take  certain  precautions  as  to 
cleansing  the  premises  wliich  are  not  re- 
quired of  persons  keeping  only  one  animal 
is  an  unreasonable  classification.  Mobile 
▼.  Orr,  45:  575,  61  So.  920,  —  Ala.  — . 

6.  A  municipal  corporation  may  re- 
quire the  owners  of  public  moving  vans  to 
file  with  the  police  commissioners  a  report 
of  the  persons  for  whom  they  move  house- 
hold goods,  and  the  places  from  and  to 
which  the  goods  are  taken.  Lawson  v. 
Connolly,  45:  115a,  141  N.  W.  623,  —  Mich. 
— ,  ( Annotated ) 
Borrowing  money;  Indebtedness. 

7.  The  incurring  of  municipal  indebt- 
edness in  excess  of  the  constitutional  limit 
without  an  election  cannot  be  justified  on 
the  ground  that  the  expenditure  is  for  the 
protection  of  public  health,  and  prompt 
action  is  required,  where  it  appears  that, 
since  the  project  was  proposed,  more  than 
a  year  has  elapsed  and  only  thirty  days' 
notice  is  necessary  for  an  election,  but  no 
efl'ort  has  been  made  to  hold  such  election. 
Renfroe  v.  Atlanta,  45:  1173,  78  S.  E.  449, 
—  Ga.  — . 

46  L.R.A.(N.S.) 


8.  A  contract  for  the  erection  of  an 
incinerating  plant  for  a  municipality,  in 
which  the  price  is  in  excess  of  the  constita- 
tional  debt  limit,  in  the  absence  of  autiior- 
ity  of  the  electors  given  at  an  election  heU 
for  that  purpose,  cannot  be  made  by  ma- 
nicipal  officers  without  such  authority,  al- 
though the  price  is  payable  by  an  initial 
payment  within  the  constitutional  limit 
and  the  payment  of  the  balance  is  pro- 
vided for  in  yearly  instalments  which  the 
eitj  "pledges  its  good  faith  to  pay,"  and 
to  eover  which  the  mayor  and  council  of 
succeeding  years  are  recommended  to  make 
appropriation,  and  in  case  of  failure  to 
make  the  stipulated  payments,  it  is  pro- 
vided that  the  property  shall  revert  to  the 
contractor.  Renfroe  v.  Atlanta,  45: 1x73, 
78  S.  E.  449,  —  Ga.  — . 

Use  of  pnbllc  property. 

Injunction    against    wrongful    use  of 
public  property,  see  Injunction,  3. 

9.  A  city  which  accepts  a  gift  from 
a  private  individual  for  the  construction 
of  a  library  building  on  land  furnished  br 
the  city,  on  condition  that  the  eity  shall 
maintain  therein  a  library  at  a  cost  not 
less  than  a  stated  sum  per  year,  holds 
the  property  in  trust  for  the  purpose  stipu- 
lated, and  no  part  of  the  building  can  be 
used  as  a  city  hall,  by  establishing  tiierein 
city  offices.  Perry  Public  Library  Assa 
V.  Lobsitz,  45:  368,  130  Pac  919,  —  Okla. 
— .  (Annotated) 
lilablllty  for  damages. 

Liability  for  defects  or  obstructions  is 
street,  see  Highways. 

10.  A  city  is  not,  on  the  theory  of  at- 
tractive nuisance,  liable  for  the  death  of 
a  small  child  which  is  drowned  in  a  shal- 
low stream  of  warm  mineral  water  which 
the  city  permits  to  flow  in  an  open  ditch 
along  the  roadside,  where  children  were 
shown  to  be  afraid  of,  and  did  not  play  in, 
the  stream.  Gharvoz  v.  Salt  Lake  City, 
45:  652,  131  Pac.  901,  —  Utah,  — ^. 

11.  A  municipal  corporation  which, 
under  statutory  authority,  organizes  a 
public  library  and  appoints  the  directors 
thereof,  and  not  the  library,  is  liable  for 
the  negligence  of  library  employees  in  the 
performance  of  their  duties.  Johnston  t. 
Chicago,  45:  X167,  101  N.  E.  900,  258  111. 
494. 

12.  A  municipal  corporation  which, 
under  st&tutory  authority,  organizes  and 
attempts  to  maintain  a  public  library  for 
the  use  of  its  innabitants,  is  liable  for  in- 
jury caused  by  the  negligence  of  a  library 
employee  in  transporting  books  by  auto- 
mobile from  one  branch  of  the  library  to 
another.  Johnston  v.  Chicago,  45: 1167, 
101  N.  E.  900,  258  1)1.  494. 

13.  Where  municipalities  are  subject  to 
no  common-law  liability  for  injury  to 
travelers  through  defective  streets,  tiiere 
is  no  liability  for  injury  to  such  persons 
by  the  negligent  operation  of  a  drawbridge 
over  a  navigable  stream.  Evans  v.  She- 
boygan, 45:  98,  141  N.  W.  265,  153  Wis. 
287.  (Annotated) 
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MURDER. 

See  Homicide. 

MUTUAL   COMBAT. 

Homicide  in,  Bee  Homieide,  6. 

MUTUAL    INSURANCE    COMPANY. 

See  InBurance. 

NECESSARIES. 

To  incompetent  persons,  see  L:icom- 
petent  Persons. 

NEGLIGENCE. 

Of   accountant,   see   Accountants. 

In  use  of  automobile,  see  Automobiles. 

Of  carrier,  see  Carriers. 

Measure  of  damages  for  negligence 
causing  personal  injury  or  death, 
see  Dama^,  6. 

Matters  peculiar  to  action  for  death, 
see  Death. 

Presumption  and  burden  of  proof  as 
to,  see  Evidence,  4,  6. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 25,  27-29. 

Sufficiency  of  proof  of,  see  Evidence, 
4(M2. 

Evidence  as  to,  under  pleading,  see 
Evidence,  47. 

Negligent  homicide,  see  Homicide,  1, 
2. 

Of  innkeeper,  see  Innkeepers. 

When  statute  of  limitations  begins  to 
run,  see  Limitation  of  Actions,  5. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  independent  contractor,  see  Mas- 
ter and  Servant,  55. 

Liability  of  municipality  for,  see  Mu- 
nicipal Corporations,  10-13. 

New  trial  in  action  for,  see  New  Trial, 
1. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

Proximate  cause  of  injury  by,  see 
Proximate  Cause. 

Of  railroads,  see  Railroads. 

Of  street  railway  company,  see  Street 
Railways. 

Question  for  jury  as  to,  see  Trial,  8- 
12. 

Dangerous  agencies. 

As  to  electricity,  see  Electricity. 

1.  An  electric  light  company  which 
uses  a  basket  and  hoisting  apparatus  to 
enable  its  employees  to  care  for  lamps  on 
a  municipal  light  tower  located  in  a  street, 
which  it  has  contracted  to  keep  in  order,  is, 
in  case  it  fails  to  fasten  the  basket  secure- 
ly, notwithstanding  its  konwledge  that 
cnildren  are  in  the  habit  of  playing  about 
it,  answerable  for  the  death  ot  a  by-atander 
through  the  fall  of  ballast  from  the  bas- 
ket when  it  is  released  from  its  fastenings 
when  children  are  near  it  and  shoots  to  the 
top  of  the  tower,  although  the  apparatus 
is  owned  and  occasionally  used  by  the  city. 
Karris  v.  Eastern  Wisconsin  R.  Co.  45: 
1058,  140  N.  W.  288,  152  Wis.  627. 
45  L.R.A.(N.8.) 


Contribntory. 

Negligence  of  infant  while  passenger, 
see  Carriers,  12,  13. 

As  to  injuries  from  defects  in  high- 
ways, see  Highways,  2. 

Of  servant,  see  Master  and  Servant, 
43. 

Application  of  doctrine  of  last  clear 
chance  where  negligence  of  injured 
person  is  proximate  cause  of  in- 
jury, see  Proximate  Cause,  2. 

Of  person  injured  by  street  railway, 
see  Street  Railways. 

Question  for  jury  as  to,  see  Trial,  8- 
10,  12. 

Matters  peculiar  to  action  for  death, 
see  Death,  3. 

2.  The  contributory  negligence  rule  will 
not  prevent  a  recovery  for  personal  in- 
juries unless  the  plaintiff's  conduct  was 
the  proximate  cause  of  his  injury.  Nehr- 
ing  V.  Connecticut  Co.  45:  896,  84*  Atl.  301, 
86  Conn.  100. 

3.  The  doctrine  of  last  clear  chance  is 
applicable  only  when  the  negligent  conduct 
of  which  plaintiff  has  been  ^ilty  was  not 
a  proximate  cause  of  the  injury.  Nehr  ing 
V.  Connecticut  Co.  45:  896,  84  Atl.  301,  86 
Conn.  301. 


NEGOTIABILITT. 

Of  note,  see  Bilk  and  Notes,  1,  2. 

NEGOTIABLE  INSTRUBfENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

New  trial  for,  see  New  Trial,  1,  2. 

NEWSPAPER. 

Recovery  by  newspaper  on  bond  of 
county  clerk  for  failure  to  publish 
in  paper  lists  of  nominations,  see 
Bonds,  1. 

NEW  TRIAL. 

1.  A  new  trial  may  be  granted  of  an 
action  by  a  woman  for  personal  injuries, 
where  the  verdict  was  based  on  mistaken 
testimony  of  medical  experts  that  an  oper- 
ation necessitated  by  the  injury  had  ren- 
dered her  barren,  and  that  the  child  which 
was  developing  at  the  time  of  trial  was 
a  tumor,  which  would  necessitate  another 
operation,  endangering  her  life,  where  the 
statute  permits  a  new  trial  for  newly  dis- 
covered evidence.  Anshutz  v.  Louisville  R. 
Co.  45:  87,  154  S.  W.  13,  152  Ky.  741. 

(Annotated) 

2.  The  complaint  in  an  action  to  set 
aside  a  judgment  for  newly  discovered  evi- 
dence must  state  what  the  evidence  is,  so 
that  the  court  can  judge  of  its  sufficiency. 
Crouse  v.  McVickar,  45:  1159,  100  N.  E. 
697,  207  N.  Y.  213. 

NOLLE    PROSEQUI. 

Effect  of  entry  of,  see  Criminal  Law, 
8. 
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NOTICE. 

By  carrier  of  intent  to  sell  goods  trans- 

Sorted,  see  Carriers,  16,  16;  Eyi- 
ence,  8;  Trover,  2. 

To  intermediate  lien  holders  or  sale 
by  mortgagor  of  chattels,  see 
Chattel  Mortgages. 

Imputed  notice  of  statute,  see  Estop- 
pel, 2. 

To  creditors  of  sale  of  stock  of  mer- 
chandise in  bulk,  see  Fraudulent 
Conveyances,  1,  3. 

Of  defects  in  street,  see  Highways,  3. 

Of  insurance  agent,  see  Insurance,  25. 

Of  cancelation  of  insurance  policy,  see 
Insurance,   11. 

Of  exceeding  of  authority  by  local 
lodge  of  benefit  society,  see  In- 
surance, 29. 

1.  A  purchaser  of  stock  in  a  foreign 
corporation  is  chargeable  with  notice  that 
the  statutes  under  which  the  corporations 
is  organized  provide  for  a  transfer  of 
shares  by  court  order  under  certain  con- 
ditions, although  his  certificate  provides 
that  no  transfer  of  '.lie  stock  can  be  regis- 
tered without  production  of  the  certificate, 
so  that,  in  case  the  stock  is  transferred  on 
the  books  of  the  corporation  to  a  subse- 
quent purchaser  by  an  order  of  court,  ac- 
cording to  the  provisions  of  the  statute, 
he  cannot  subsequently  compel  the  cor- 
poration to  transfer  the  stock  to  himself. 
Shaw  V.  Goebel  Brew.  Co.  45:  X090,  202 
Fed.  408,  —  C.  C.  A.  — . 

2.  A  bank  which,  through  its  cashier, 
receives  for  collection  a  check,  is  charged 
with  his  knowledge  of  its  insolvency,  al- 
though it  occurred  through  his  own  defal- 
cation, so  as  to  render  the  proceeds  of  the 
collection  a  trust  fund  which  may  be  fol- 
lowed by  the  owner  of  the  check.  Pen- 
nington V.  Third  Nat.  Bank,  45:  781,  77  S. 
E.  455,  —  Va.  — .  (Annotated) 


NUISANCES. 

Prohibiting  exhibition  of  human  anat- 
omy, see  Constitutional  Law,  5. 

Review  by  court  of  declaration  of  mu- 
nicipality as  to,  see  Courts,  5. 

Measure  of  damages  for,  see  Damages, 
7. 

Laches  in  seeking  relief,  see  Limita- 
tion of  Actions,  1. 

Municipal  regulations  as  to,  see  Mu- 
nicipal Corporations,  3. 

1.  An  abutting  property  owner  can 
complain  of  the  maintenance  by  a  munic- 
ipality of  hitching  posts  in  the  street  in 
front  of  his  property  in  such  a  manner  as 
to  impede  travel  along  the  street  only  so 
far  as  accoss  to  his  property  is  impeded 
thereby.  Smith  v.  Jefferson,  45:  79a,  142 
N.  W.  220,  —  Iowa,  — . 

2.  A  property  owner  cannot  compel  a 
municipal  corporation  to  remove  all  hitch- 
ing posts  maintained  by  it  in  front  of  his 
property  as  a  nuisance,  although  he  can 
compel  it  to  keep  the  place  clean  and  re- 
move such  posts  as  interfere  with  access 
45  L.R.A.(N.S.) 


to  his  property.     Smith  v.  Jefferson,  45: 
79a,  142  N.  W.  220,  —  Iowa,  — . 

OBJECTIONS. 

To  raise  question  on  appeal,  aee  Ap- 
peal and  Error,  6-8. 

OCCUPANCY. 

Of  property,  see  Insurance,  16,  16. 

OCCUPATION. 

Of  insured,  see  Insurance,  19. 

OFFICERS. 

Acceptance  of  part  of  claim  for  fees 
as  an  accord  and  satisfaction,  see 
Accord  and  Satisfaction. 

Of  banks,  see  Banks,  1,  2. 

Validity  of  contracts  of,  see  Contracts. 
7,  8. 

Injunction  against,  see  Injunction,  3-^. 

Defalcation  of  city  officer  as  proximate 
result  of  accountant's  failure  to 
make  proper  audit,  see  Proximate 
Cause,  1. 

1.  State  building  commissioners  who,  in 
obedience  to  a  statute,  discharge  one  who 
has  been  employed  to  construct  a  state 
building,  take  possession  of  the  work,  and 
place  it  in  the  bands  of  another  contractor, 
are  not  liable  to  him  in  damages,  since  they 
merely  act  in  the  line  of  their  duty.  Cald- 
well V.  Donaghey,  45:  721,  156  S.  W.  839, 
—  Ark.  — . 

2.  Officers  who  assume  to  act  under 
authority  of  a  municipal  corporation  the 
organization  of  which  is  in  fact  invalid  are, 
until  their  authority  is  questioned,  de  facto 
officers,  whose  acts  are  binding  upon  the 
inhabitants  of  the  territory.  Wendt  t. 
Berry,  45:  ixoi,  157  S.  W.  1115,  164  Ky.  586. 

OPINION  EVIDENCE. 

See  Evidence,  17. 

OPTION. 

Assignment  of,  see  Assignment. 
In  insurance  policy,  see  Insurance,  12, 
13,  15. 

ORAIi  EVIDENCE. 

As  to  writings,  see  Evidence,  15-16. 

ORDINANCES. 

Admissibility  in  evidence,  see  Evidence, 
37,  44. 

Injunction  against  passage  or  enforce- 
ment of,  see  Injunction,  4-6. 

In  general,  see  Municipal  Corporations, 
1-6. 

OVERDRAFT. 

Deposit  to  meet,  see  Banks,  5. 

PARENT  AND  CHILD. 

Action    by    father    for    abduction    hi 

mother,  see  Abduction. 
Damages  for  abduction  of  minor  child. 

see  Damages,  5. 
Right  of  action  for  death  of  child.  s4>e 

Death,  1,  3. 


PAROL   EVIDENCE— PLEADING. 
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Measure  of  damages  for  death  of  child, 
see  Damaffes,  6. 

Prosecution  of  parent  for  manslaugh- 
ter in  failing  to  obtain  medical  aid 
for  child,  see  Evidence,  35;  Trial, 
15. 

Liability  of  parent  for  violation  of 
quarantine  by  child,  see  Health,  3. 

Criminal  liability  for  neglect  of  child, 
see  Homicide,  I,  2, 

Homicide  by  parent  in  defense  of  child, 
see  Homicide,  8,  9. 

Matters  as  to  infants  generally,  see  In- 
fants. 

PAROL  EVIDENCIS. 

As  to  \¥ritings,  see  Evidence,  15,  16. 

PAUTIKS. 

Right  of  bank  taking  check  for  collec- 
tion to  sue  thereon,  see  Banks,  3,  4. 

Husband,  see  Husband  and  Wife. 

In  injunction  proceeding,  see  Injunc- 
tion, 7. 

Who  are  affected  by  judgment,  see 
Judgment,  2. 

In  proceeding  to  enforce  mechanics' 
liens,  see  Mechanics'  Liens,  2. 

Who  may  have  remedy  against  nui- 
sance, see  Nuisances,  1. 

Who  may  maintain  action  for  trespass, 
see  Trespass,  3. 

A  labor  union,  in  contracting  with 
an  employer  with  respect  to  wages  and  con- 
ditions of  service  for  a  specifial  period  of 
time,  does  not  establish  contracts  between 
its  individual  members  and  the  employer, 
a  breach  of  which  will  sustain  actions  by 
the  individuals.  Hudson  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  45:  184,  154  S.  W.  47,  162 
Ky.  711.  (Annotated) 

PASSENGER  CARRIERS. 

See  Carriers. 

PAY^fENT. 

Question  for  jury  as  to,  see  Trial,  16. 

The  delivery  of  a  note  payable  to 
maker's  order,  and  not  indorsed  to  a  cred- 
itor, may,  although  the  note  is  not  nego- 
tiable under  the  statute,  constitute  a  pay- 
ment. Unterharnscheidt  v.  Missouri  State 
L.  Ins.  Co.  45: 743,  138  N.  W.  459,  — 
Iowa,  — . 

PENALTIES. 

Nature   of   proceeding  to   recover,  see 

Action  or  Suit,  2,  3. 
Effect  of  statute  providing  penalty  for 

neprlipent  killing  on  right  of  action 

therefor,  see  Death,  1. 
For  violating  quarantine,  see  Health,  3. 

PENSIONS. 

Appropriation  for,  sec  Appropriations; 

Public  Moneys. 
Statute   granting  as   special   law,   see 

Statutes,  4. 
Levy  of  tax  for,  see  Taxes,  1. 
45  L.R.A.(N.S.) 


PERISHABLE  PROPERTY. 

Right  of  carrier  to  sell  when  acceptance 
is  refused,  see  Carriers,  15, 16. 

PETITION. 

Of  plaintiff,  see  Pleading,  2,  3. 

PHYSICIANS  AND  SURGEONS. 

Appeal  in  action  for  malpractice,  see 
Appeal  and  Error,  11. 

Proof  of  a  professional  usage  under 
pleading,  see  Evidence,  47. 

Question  for  jury  as  to  value  of  pro- 
fessional services,  see  Trial,  14. 

Where,  in  an  action  against  a  phy- 
sician and  surgeon  for  malpractice,  it  is 
alleged  that  the  defendant  contracted  to 
perform  a  certain  abdominal  surgical  oper- 
ation, and  as  a  part  of  such  operation  he 
used  certain  sponges,  and  that  there  was 
negligence  in  the  use  and  failure  to  remove 
one  of  said  sponges,  and  the  answer  admits 
the  contract  to  perform  said  surgical  oper- 
ation, and  admits  that  "in  the  performance 
of  said  operation  it  was  necessary  that  cer- 
tain sponges  be  used,"  the  use,  care,  and  re- 
moval of  such  sponges  are  a  part  of  the 
operation  contracted  for.  Palmer  v.  Hu- 
iniston,  45:  640,  101  N.  E.  283,  87  Ohio  St. 
401. 

PLACE  OF  SALE. 

In  general,  see  Sale,  1,  2. 


Appeal 
Evi- 


PLEADING. 

Reversal  for  error  as  to,  see 

and  Error,  22-25. 
Evidence    admissible    under, 

dence,   44-49. 

Supplemental  pleading. 

Necessity  that  motion  to  file  supple- 
mental pleading  be  in  writing,  see 
Motions  and  Orders. 

1.  Under  a  statute  permitting  supple- 
mental pleadings  showing  facts  which  oc- 
curred after  the  former  pleadings  were  filed, 
a  supplemental  complaint  may  be  filed  in 
an  action  asking  damages  for  injuries 
caused  by  reconstruction  of  a  railroad  track 
which  sets  up  continuation  of  the  same 
wrongs  charged  in  the  original  complaint 
until  completion  of  the  work.  Cleveland, 
C.  C.  &,  St.  L.  R.  Co.  V.  Hadley,  45:  796,  101 
N.  E.  473,  —  Ind.  — . 
Declaration   or  complaint. 

First  objecting  to  sufficiency,  on  ap- 
peal, see  Appeal  and  Error,  16.* 

Reversal  for  insufficiency  of  compaint, 
see  Appeal  and  Error,  22. 

Complaint  in  action  to  set  aside  judg- 
ment, see  New  Trial,  2. 

2.  Where  a  petition  in  an  action  of 
trover  alleges  that  the  defendant  is  in  pos- 
session of  the  property  sued  for,  and  it  does 
not  appear  that  he  lawfully  acquired  the 
possession,  it  is  not  necessary  to  allege 
that  the  plaintiff,  before  the  suit  was 
brought,  demanded  possession  of  the  defend- 

I  ant,    and    that    he    refused    to    comply. 
I  Vaughn  v.  Wright,  45:  785*  78  S.  E.  123,  139 
'Ga.  736. 
80 
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3.  A  bill  to  prevent  expulsion  of  a  mem- 
ber of  a  labor  union  for  alleged  miause  of 
union  labeU  should  set  out  the  by-laws  and 
regulations  of  the  union,  so  as  to  inform 
the  court  what  the  rights  of  the  member 
are.  Engel  ▼.  Walsh,  45:  353,  101  N.  B. 
222,  268  111.  98. 

Pleaa  and  anawera. 

Evidence  admissible  under  general  de- 
nial, see  Evidence,  48,  49. 

4.  A  special  custom  or  usage  in  any 
particular  trade,  business,  or  profession,  to 
be  available  to  either  party,  must  be  spe- 
cially pleaded.  Palmer  v.  Humiston,  45: 
640, 101  N.  £.  283,  87  Ohio  St.  401. 
Reply. ' 

6.  No  departure  occurs  in  a  suit  on  a 
replevin  bond,  which  sets  up  failure  to  re- 
turn the  property  as  required  by  the  judg- 
ment in  the  complaint,  by  alleging  in  the 
reply  insuflSciency  of  a  tender  because  of 
the  depreciated  condition  of  the  property. 
Hallidie  Machinery  Ca  v.  Whidbey  Island 
Sand  ft  Grave^  Co.  45:  40,  131  Pac.  1166, 
—  Wash.  — . 

PliEDOE  AND  COIiliATERAL  SECUR- 
ITY. 
By  bank,  see  Banks,  6-8. 

POLICB  POWER. 

In  general,  see  Constitutional  Law,  10. 


PREFERENCES. 

By  bankrupt,  see  Bankruptcy. 

PREJUDICIAIi  ERROR. 

See  Appeal  and  Error,  20-48. 

PREMIUMS. 

For  insurance,  see  Insurance,  21. 

Waiver  or  estoppel  by  demand,  accept- 
ance or  retention  of,  see  Insurance, 
28,  29. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  9, 10. 
In  general,  see  Evidence,  2-9^ 

PRINCIPAIi  AND  AGENT. 

Assignment  to  principal  of  option  con- 
tract obtained  by  agent,  see  As- 
signment. 

Effect  of  discharge  of  agent  in  bank- 
ruptcy on  right  of  principal  to  re- 
cover from  agent  from  sale  of  goods 
placed  in  his  hands,  see  Bank- 
ruptcy, 3. 

Revocation  of  agency  to  collect  checks, 
see  Banks,  6. 

Revocation  of  agency  for  collection  of 
note,  see  Evidence,  15. 

Imputing  agent's  knowledge  to  insur- 
ance company,  see  Insurance,  25. 

Liability  for  selling  liquor,  see  Intoxi- 
cating Liquors,  2. 

Where  sale  of  adulterated  confectionery 
by  agent  takes  place,  see  Sale,  1, 
2. 

A  manufacturer  in  one  country  ship- 
ping  machines    to    his    agent    in    another, ' 
46  UR.A.(NJS.) 


which  are  confiscated  by  the  government  of 
the  latter  as  gambling  devices,  is  not  bound 
to  reimburse  his  a^nt  for  fines  paid  by 
him  because  of  the  importation  of  the  ma- 
chines, although  the  manufacturer  unproper- 
ly  invoiced  them  and  the  ag^it  acted  only 
to  protect  the  manufacturer's  interest  sinea 
a  recovery  would  be  against  public  policy. 
Mills  Novelty  Co.  v.  Dupouy,  45:  786,  203 
Fed.  264,  —  CCA.  —  .  (Annotated) 

PRIVATE  RAIIiROAB. 

Application  to  private  railraad  of  stat- 
ute abolishing  fellow  servant  doe- 
trine  as  to  railroads,  see  Master 
and  Servant,  44. 

PROBABLE  CAUSE. 

Evidence  of,  in  mitigation  of  damages, 
see  Evidence,  36. 

PROOFS  OF  liOSS. 

Estoppel  of  insured  by,  see  Insurance, 
24. 

PROXIMATE  CAUSE. 

Question  for  jury  as  to,  see  Trial,  2. 

1.  In  the  absence  of  special  circum- 
stances known  to  an  accountant,  from  which 
he  ought  to  have  known  that  such  losses 
were  likely  to  result  from  a  failure  to  dis- 
close the  true  condition  of  affairs,  losses 
due  to  the  subsequent  defalcations  of  a  city 
officer,  or  the  subsequent  insolvency  of  his 
sureties,  are  neither  the  natural  nor  proxi- 
mate consequences  of  the  failure  of  an  ac- 
countant to  make  a  proper  audit,  and  there- 
fore cannot  be  recovered  of  him.  East 
Grand  Forks  v.  Steele,  45:  205,  141  N.  W. 
181,  121  Minn.  296. 

2.  The  negligence  of  a  deaf  person  who 
attempts  to  cross  diagonally  a  street  con- 
taining car  tracks,  without  taking  any  pre- 
cautions to  ascertain  if  a  car  is  approaching 
from  the  rear,  proximately  contributes  to 
his  injury  by  collision  with  a  car  and  pre- 
vents holding  the  street  car  company  liable 
for  the  injury  under  the  doctrine  of  last 
clear  chance,  although  the  motonnan  might 
have  seen  his  danger  and  avoided  the  injur? 
by  stopping  the  car.  Nehring  v.  Connecti- 
cut Co.  45:  896,  84  Atl.  301,  86  Conn.  109. 

3.  Failure  to  comply  with  an  ordinance 
requiring  a  roof  over  the  sidewalk  while 
materials  are  being  placed  in  a  building  in 
process  of  construction  at  or  near  the  street 
line  is  the  proximate  cause  of  injury  to  a 
workman  injured  by  fall  of  a  tool  onto  the 
walk.  Ward  v.  Ely-Walker  Dry  Goods  Bldg. 
Co.  45:  550»  154  S.  W.  478,  248  Mo.  348. 


PUBIilC  CHARITIES. 

See  Charities. 


PUBIilO  CONTRACT. 

Statute  nullifying  contract  for  eoa- 
struction  of  state  buildin|^,  see  Con- 
stitutional Law,  10. 
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PUBLIC  IMPROVEMENTS. 

Certifying  to  Supreme  Court  question 
wtietner  improTement  is  a  local  im- 
provement for  which  abutting  prop- 
erty may  be  assessed,  see  Cases  Cer- 
tified. 

Review  by  courts  of  decision  of  munici- 
pal authority  that  an  improvement 
IS  local,  see  Courts,  4. 

Power  of  court  to  review  action  as  to, 
see  Courts,  4. 

Distribution  of  award  in  condemnation 
of  land  subject  to  an  assessment 
for  public  improvements,  see  Emi- 
nent Domain,  3. 

1.  A  viaduct  to  carry  the  principal 
street  of  a  city  across  a  gulch  which  dis- 
connects one  part  of  the  city  from  another 
and  prevents  travel  along  the  street  is  not 
a  local  improvement  the  cost  of  which  can 
be  met  by  local  assessment,  although  the 
improvement  will  benefit  adjoining  proper- 
ty more  than  that  at  a  distance.  Waukegan 
▼.  De  Wolf,  45:  9x8,  101  N.  E.  532,  258  111. 
374.  (Annotated) 

2.  Taxpayers  who  receive  benefit  from  a 
public  improvement  undertaken  by  a  mu- 
nicipal corporation  w|)ich  is  acting  under 
a  void  charter  cannot  defeat  liability  to 
the  contractor,  for  the  improvement,  be- 
cause the  municipal  organization  was  void. 
Wendt  V.  Berry,  45:  xioi,  167  S.  W.  1115, 
154  Ky.  586. 

PUBLIC  MONET. 

Necessity  of,  and  formalities  in,  ap- 
propriation of,  generally,  see  Ap- 
propriations. 

Pledge  by  depository  of,  see  Banks,  7. 

Services  rendered  by  Confederate  sol- 
diers to  their  state  were  public  within  the 
meaning  of  a  constitutional  provision  for- 
bidding the  granting  of  separate  public 
emoluments  except  in  consideration  of  pub- 
lic services,  so  that  a  pension  may  be 
granted  to  them  by  the  state  for  such  serv- 
ices. Bosworth  V.  Harp,  45:  69a,  57  S.  W. 
1084,  154  Ky.  659.  {Annotated) 

PUBLIC   POLICY. 

Question  for  jury  as  to,  see  Trial,  13. 

PUBLIC  SERVICE  COMMISSION. 

Who  may  appeal  from  order  of,  see 
Appeal  and  Error,  2. 

Consent  by,  to  issuance  of  bonds  b^ 
public  service  corporation,  see  Evi- 
dence, 0. 

1.  A  corporation  organized  to  supply 
electricity  for  light,  heat,  and  power  pur- 
poses to  the  inhabitants  of  a  municipality 
cannot,  although  organized  and  securing  its 
franchise  before  the  passage  of  a  statute 
creating  a  public  service  commission,  begin 
construction  without  its  consent,  where  the 
statute  provides  that  no  such  corporation 
shall  b^in  construction  or  exercise  any 
ri^ht  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted  but  not  heretofore  actually 
45  L.R.A.(N.S.) 


exercised,  without  first  obtaining  permission 
of  the  commission,  although  it  may  have 
exercised  some  franchise  prior  to  the  pas- 
sage of  the  statute.  People  ex  rel.  New 
York  Edison  Co.  v.  Willcox,  45:  629,  100 
N.  E.  705,  207  N.  Y.  86. 

2.  A  public  service  commission  cannot 
grant  a  corporation  organized  to  furnish 
electricity  for  heat,  light,  and  power  pur- 
poses to  the  inhabitant  of  a  municipality, 
which  has  not  secured  its  permission  to  be- 
gin construction,  the  right  to  issue  bonds  to 
aid  the  construction  of  power  houses  and 
substations  and  the  laying  of  cables  and 
ducts,  under  a  statute  requiring  the  con- 
sent of  the  commission  to  the  issuance  of 
bonds  upon  a  finding  that  they  are  reason- 
ably required  for  the  purposes  of  the  cor- 
poration, and  forbidding  such  corporation 
to  begin  construction  or  to  exercise  any 
right  or  privilege  under  any  franchise  here- 
after granted,  or  under  any  franchise  here- 
tofore granted,  but  not  heretofore  actually 
exercised,  without  first  having  obtained  the 
approval  of  the  commission,  although  its 
franchise  from  the  municipality  granted 
prior  to  the  enactment  of  the  statute  ex- 
tended only  to  the  construction  of  electric 
lines  in  the  streets,  so  that  the  construc- 
tion which  it  desires  to  undertake  is  not 
within  it.  People  ex  rel.  New  York  Edison 
Co.  V.  Willcox,  45:  629,  100  N.  E.  705,  207 
N.  Y.  86.  (Annotated) 

PUBLIC  WATERS. 

See  Waters. 

PUBLIC  WATER  SUPPLY. 

See  Waters,  4.  % 

PUNITIVE  DAMAGES. 

See  'Damages,  1,  5. 

PURE  FOOD  LAW. 

Adulteration  of  confectionery,  see  Con* 
fi  ict  of  Laws. 

Place  of  sale  of  adulterated  confection- 
ery, see  Sale,  1,  2. 

QUARANTINE. 

Regulations  as  to,  see  Health. 

QUIETING  TITLE. 

See  Cloud  on  Title. 

RAILROADS. 

Subrogation  of  company  responsible  for 
loss  by  fire  to  insurance  thereon, 
see  Constitutional  Law,  6a. 

Right  of  courts  to  engraft  exceptions  on 
statute  subrogating  railroad  com- 
panies responsible  for  fire  to  in- 
surance upon  property  d^royed, 
see  Courts,  3. 

Sufficiency  of  proof  as  to  origin  of  fire, 
see  Evidence,  39. 

Sufficiency  of  proof  of  negligenee,  see 
Evidence,  42. 

Rights  acmiired  by,  in  condemnation 
proceeaings,  see  Eminent  Domain, 
1,  2. 
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Joint  liability  of  railroad  for  injury 
by  engine  leased  to  another,  see 
Joint  Creditors  and  Debtors. 

Injury  to  employee,  see  Master  and 
serTant. 

Change  of  fellow  servant  rule  by  stat- 
ute, see  Master  and  Servant.  44. 

Municipal  regulations  of,  see  Munici- 
pal Corporations,  2. 

Question  for  jury  as  to,  see  Trial,  0. 

1.  A  railroad  company  that  has  neg- 
ligently failed  to  prevent  the  spread  of  a 
fire  which  it  knows,  if  not  controlled,  will 
spread  and  destroy  property  of  adjoining 
owners,  is  liable  for  the  damages  caused 
by  the  spread  of  such  fire.  Farrell  v.  Min- 
neapolis &  R.  R.  R.  Co.  45:  ax5,  141  N.  W. 
491,  121  Minn.  357. 

2.  Where  a  fire  for  which  a  railroad 
company  is  not  responsible  is  burning  on 
and  along  its  right  of  way,  and  the  com- 
pany knows  of  the  same,  and  knows  that  if 
not  controlled,  it  will  spread  and  destroy 
valuable  property  of  adjoining  owners,  a 
duty  devolves  upon  the  railroad  company  to 
use  reasonable  care  to  prevent  this  result. 
Farrell  v.  Minneapolis  L  R.  R.  R.  Co.  45: 
ax5,  141  N.  W.  491,  121  Minn.  357. 

3.  Although  a  railroad  company  is  not 
the  cause  of  an  independent  fire  that  joined 
with  one  caused  by  its  locomotive,  and  pro- 
ceeded to  the  land  on  which  the  damage  com- 
plained of  resulted,  it  is  liable  for  sucli  dam- 
ages where,  through  its  negligence,  the  first 
fire  was  permitted  to  spread.  Farrell  v. 
Minneapolis  &  R.  R.  R  Co.  45:  215,  141  N. 
W.  491,  121  Minn.  357.  (AnnoUted) 

RAPE. 

Homicide  by  parent  in  attempting  to 
prevent  rape  of  child,  see  Homicide, 
8. 

RATBS. 

Of  carriers,  see  Carriers,  21-23. 
For  water,  see  Waters,  4. 

REAIi  PROPERTY. 

Covenants  and  conditions  as  to,  see 
Covenants  and  Conditions. 

Fixtures,  see  Fixtures. 

Specific  performance  of  contract  to  ex- 
change, see  Specific  Performance. 

Investment  by  trustee  in  real  estate,  see 
Trusts,  4-6. 

RBASONABIiENESS. 

Of  statute  limiting  hours  of  labor,  see 

Master  and  Servant,  5. 
Question  for  jury  as  to,  see  Trial,  3. 


RBBEIililON. 

Power  of  governor  to  place  district  un- 
der martial  law  because  of,  see 
Governor. 


RBBUTTAIi. 

Evidence  in,  see  Evidence,  8L 
45  L.R.A.(NJ3.) 


RECEIVERS. 

In  an  action  by  a  vendor  for  the  pur- 
chase price  of  a  stock  of  merchandise  wbicb 
the  purchaser  has  refused  to  accept  and  pay 
for  according  to  his  agreement,  no  error  i^ 
committed  in  the  appointment  of  a  receiver 
to  take  charge  of  and  sell  the  goods,  that 
the  proceeds  may  be  applied  upon  the  plain- 
tiff's claim.  Swisher  v.  Dunn,  45:  8io»  131 
Pac.  571,  89  Kan.  412. 

RECEIVING  STOLEN  PROPERTT. 

Injunction  to  prevent,  see  Injunction,  1. 

RECITAIiS. 

In  deed,  see  Evidence,  12. 

RECORDS  AND  RECORDING  IiAW. 

On  appeal,  see  Appeal  and  Error,  5-^. 

Parol  evidence  as  to  records,  see  Evi- 
dence, 16. 

Of  judgment  to  make  chose  in  action 
subject  to  execution,  see  Levy  and 
Seizure,  1. 

RELATIVE. 

Threat   of   prosecution   of   relative    as 

duress,  see  Duress,  2. 
Insurable  interest  of,  see  Insurance,  2. 

RELIANCE. 

On  false  representations,  see  Fraud  and 
Deceit,  2. 

RELIGIOUS  BELIEF. 

Of  parent  as  ground  for  appointment 
of  guardian  for  child,  see  Guard- 
ian and  Ward. 

RELIGIOUS  SOCIETIES. 

Assumpsit  to  recover  property  con- 
tributed to,  see  Assumpsit,   1. 

Disturbance  of  worship,  see  Disturbing 
Worship. 

REMAINDERMEN. 

See  Life  Tenants. 

REMEDIES. 

Election  of,  see  Election  of  Remedies. 

REPLEVIN. 

Departure  in  suit  on  replevin  bond,  see 
.    Pleading,  5. 

A  plaintiff  in  replevin  in  whoee  favor 
a  judgment  for  the  return  of  property 
which  was  retained  by  defendant  under  a 
redelivery  bond,  or  for  its  value,  has  been 
entered  in  compliance  with  the  statute,  may 
refuse  to  accept  the  property  if  it  has  ma- 
terially deteriorated  in  value  since  the  boni! 
was  given,  and  recover  on  the  bond  th«* 
full  value  of  the  property  as  fixed  In  ac 
cordance  with  the  requirements  of  the  stat- 
ute in  the  replevin  suit.  Hallidie  Machin- 
ery Co.  V.  Whidbey  Island  Sand  ft  Gravel 
Co.  45:  40»  131  Pac.  1166,  —  Wash.  — . 

(Annotated) 

REPLY. 

See  Pleading,  S. 
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REPORTS. 

Requiring  reports  from  owners  of  pub- 
lic moving  vans,  see  Municipal  Cor- 
porations, 6. 

REPUTATION. 

Evidence  of,  see  Evidence,  25,  20. 

RESCISSION. 

Of  contract,  see  Contracts,  1S« 
Of  sale,  see  Sale,  6. 

RES   JUDICATA. 

See  Judgment. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  40-64. 

RESTRAINT  OF  TRADE. 

Validity  of  contract  in  restraint  of 
trade,  see  Contracts,  9. 

RETROSPECTIVE  liAWS. 

As  to  when  laws  are  rc8trospective,'see 
Statutes,  6. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  20-43. 

REVOCATION. 

Of  liquor  license,  see  Intoxicating  Li- 
quors, 1. 

RIOT. 

Power  of  governor  to  declare  state  of 
war  because  of,  see  Governor. 

Institution  of  martial  law,  see  Martial 
Law. 

1.  The  people  have  the  right,  in  a  quiet 
and  peaceable  manner,  to  combine  together 
and  organize  for  the  purpose  of  assisting 
officers  in  the  enforcement  of  law,  and  they 
may  also  take  such  steps  as  they  may 
deem  necessary  for  the  purpose  of  carrying 
out  the  objects  of  such  organization,  taking 
care  at  all  times  to  abstoin  from  any  il- 
legal   act   or    conduct.      Crawford    v.    Fer- 

?jBon,  45:  519,  115  Pac.  278,  5  Okla.  Crim. 
ac.  278,  6  Okla.  Crim.  Rep.  377. 

2.  The  violation  of  law  under  the  guise 
of  attempting  to  enforce  the  law  is  not  only 
illegal,  but  it  is  anarchy.  Crawford  v.  Fer- 
guson, 45:  519,  116  Pac  278,  5  Okla.  Crim. 
Rep.  377. 

3.  Where  three  or  more  persons,  with- 
out authority  of  luw,  combine  together,  and 
bv  means  of  threats  to  use  force  or  violence, 
if  accompanied  by  power  of  immediate  exe- 
cution, seek  to  accomplish  any  unlawful 
purpose,  they  are  guilty  under  the  law  of 
riot.  Crawford  v.  Ferguson,  45:  519,  116 
Pac.  278,  5  Okla.  Crim.  Rep.  377. 

ROBBERY. 

Murder  while  engaged  in,  see  Homi- 
cide, 4. 

ROUTE. 

Right  to  select,  see  Carriers,  20. 

SAFETY  GATES. 

Power  of  mii^icipality  to  require  safety 
gates    at    railroad    crossings,    se^ 
Municipal   Corporations,  2. 
45  L.R.A.(N.S.) 


SALE. 

Appraisement  of  stock  of  merchandise 
upon  sale  thereof,  see  Arbitration, 
2. 

By  carrier  of  goods  refused  by  con- 
signee, see  Carriers,  16,  16;  Evi- 
dence, 8. 

Mortgagor's  power  of,  under  chattel 
mortgage,  see  Chattel  Mortgage. 

Validity  of  contract  of  sale,  see  Con- 
tracts, 3,  4. 

Effect  of  death  on  contract  of  sale,  see 
Contracts,  11,  12. 

Bulk  sales,  see  Fraudulent  Convey- 
ances. ^ 

Injunction  against  enforcement  of  ordi- 
nance as  to,  see  Injunction,  6. 

Appointment  of  receiver  to  take  charge 
of  sale  of  stock  of  goods  refused 
by  purchaser,  see  Receivers. 

Passing  of  title. 

1.  Where  a  traveling  salesman  takes  an 
order  for  confectionery  and  forwards  it  to 
the  manufacturer  in  another  state,  for  ac- 
ceptance or  reiection  by  him,  and  the  or- 
der is  accepted  by  packing  the  confection- 
erv,  which  is  colored  with  coal-tar  dye,— a 
coloring  prohibited  by  the  laws  of  the  state 
of  the  purchaser, — and  delivering  the  same 
to  the  carrier  for  shipment  to  the  pur- 
chaser, the  sale  takes  place  in  the  state  of 
the  manufacturer,  and  the  salesman  is  not 
guilty  of  the  violation  of  a  statute  of  the 
state  of  the  purchaser,  prohibiting  the 
manufacture  or  sale  of  confectionery  col- 
ored with  coal-tar  dye.  State  v.  Gruber, 
45:  59i»  133  N.  W.  671,  116  Minn.  221. 

2.  A  traveling  salesman,  in  taking  and 
forwarding  an  order  for  confectionery  man- 
ufactured contrary  to  the  laws  of  the  state 
where  the  order  is  taken,  which  order  is 
to  be  accepted  by  the  manufacturer,  is  not 
guilty  of  selling  adulterated  confectionery 
m  the  state  where  the  order  is  taken,  or 
abetting  in  such  a  sale,  although  the  manu- 
facturer fills  the  order  and  ships  the  goods. 
State  V.  Gruber,  45:  591,  133  N.  W.  671, 
116  Minn.  221. 

Rights  and  remedies  of  parties  gener* 

ally. 

Fraud  of  seller  of  trees  in  estimating 
number  needed  to  plant  tract,  see 
Fraud  and  Deceit,  2. 

8.  One  who  has  bought  goods  on  con- 
dition which  has  not  been  complied  with 
by  the  seller  is  bound  to  return  them  to 
relieve  himself  from  liability  for  the  price, 
if,  after  the  breach,  the  parties  agree  that 
he  may  return  them.  National  Cable  ft 
Mfg.  Co.  V.  Filbert,  45:  ^5^t  140  N.  W.  741, 
—  S.  D.  — •. 

4.  One  selling  material  for  lightning 
rods  for  resale  at  certain  prices  within  cer- 
tain territory,  under  a  contract  which  ob- 
ligates him  to  furnish  a  salesman  to  help 
start  the  business,  who  is  to  be  paid  from 
profits  irom  sales  made  by  the  purchaser, 
and  forbids  the  purchaser  to  attempt  to  put 
up  any  rods  in  the  absence  of  the  sales- 
man, cannot  enforce  payment  of  the  pur- 
chase  price  after  an   attempted   rescission 
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by  the  purchaser,  if  he  fails  to  furnish  the 
salesman.  National  Cable  k  Mfg.  Co.  v. 
Filbert,  45:  S58,  140  N.  W.  741,  —  S.  D.  — . 

( Annotated ) 

6.  Want  of  ownership  of  the  timber  by 
the  contracting  party  at  the  time  the  con- 
tract is  made  does  not  constitute  a  breach 
of  a  contract  to  deliver  a  certain  gross 
quantity  of  timber  at  the  rate  of  a  certain 
number  of  feet  per  year.  Page  y.  Ford, 
45:  847,  131  Pac.  1013,  —  Or.  — . 
Reacission. 

Failure  of  consideration  for  contract 
to  purchase  serial  publication,  see 
Contracts,  13. 

0.  The  representation  by  the  agent  of 
a  law  book  publishing  company,  made  in 

Sood  faith  and  without  any  intention  to 
eceive,  at  the  time  of  the  sale  of  a  pub- 
lication of  such  company,  and  to  induce 
the  subscriber  to  subscribe  therefor,  that 
the  company  would  continue  the  publica- 
tion of  the  books  so  long  as  another  pub- 
lishing house  should  continue  to  publish 
certain  of  its  books,  does  not,  although  not 
performed,  furnish  a  basis  for  a  rescission 
of  the  contract  as  to  the  books  published 
and  delivered  to  the  subscriber  thereunder. 
Bigelow  V.  Barnes,  45:  aoa.  140  N.  W.  1032, 
121  Minn.  148. 

SANITY. 

See  Incompetent  Persons. 

SATISFACTION. 

See  Accord  and  Satisfaction. 

SOAFFOIiD. 

Assumption  of  risk  by  servant  working 
on,  see  Master  and  Servant,  40. 

SOARLBT  FEVSR. 

Judicial  notice  as  to,  see  ETidenee,  1. 

SCHOOIiS. 

A  board  of  education  has  no  power 
to  purchase  text-books  and  sell  them  to  the 
pupils  at  wholesale  prices,  under  statutory 
authority  to  sell  real  and  personal  prop- 
erty as  the  interests  of  the  school  require, 
and  make  such  by-laws  relative  to  the 
regulation  of  schoolbooks  to  be  used  and 
anything  whatever  that  may  advance  the 
interest  of  education,  the  prosperity  of  the 
schools,  and  the  welfare  of  the  public  con- 
cerning the  same.  Kuhn  ex  rel.  Sheehan  t. 
Board  of  Edu.  45:  97h  1^1  N.  W.  674,  ^ 
Mich.  — .  (Annotated) 

SBPARATION. 

See  Divorce  and  Separation. 

SERIAL  PUBLICATION. 

Failure  of  consideration  for  subscrip- 
tion to,  see  Contracts,  13. 

Rescission  of  contract  of  subscription 
to,  see  Sale,  6. 

SERVICES. 

Statement  of  account  for  personal  serv- 
ices, see  Accounts. 
45  L.R.A.(N.S.) 


SETTLEBfENT. 

See  Compromise  and  Settlement. 

SHERIFF. 

Validity  of  contract  by,  see  Contracts, 
8. 

SIDEWALKS. 

Injury  on,  see  Highways. 

SISTER. 

Insurable  interest  of,  see  Insurance,  2. 

SLOT  MACHINES. 

Recovery  for  injury  to,  see  Gaminig. 

SNOW. 

On  sidewalk,  see  Highways,  1»  3. 

SODOBfT. 

Indictment  for,  see  Indictment,  Infoi^ 
mation  and  Complaint. 

Under  a  statute  defining  sodomy  as 
the  commission  of  the  detestable  crims 
against  nature,  with  man  or  beast,  in  the 
terms  of  the  common  law,  conviction  may 
be  had  for  copulation  per  os.  Qloyer  t. 
State,  45:  473,  101  N.  £.  629,  —  Ind.  — . 

(Annotated) 

SOLDIERS. 

Pensions  to,  see  Appropriations;   Pub- 
lic Moneys;  Statutes,  4;  Ti 

SPECIAL  LEGISLATION. 

See  Statutes,  4. 

SPECIAL  VERDICT. 

See  Trial,  20,  21. 

SPECIFIC  PERFORMANCE. 

Necessity  of  renewing  tender 
for  specific  performance, 
der. 

Specific  performance  will  not  be  en- 
forced of  a  contract  to  exchange  real  es- 
tate, which  provides  for  liquidated  damages 
for  failure  to  perform,  upon  payment  of 
which  the  contract  is  to  become  null  and 
void.  Davis  v.  Isenstcin,  45:  5a,  100  N.  £. 
940,  257  III.  260.  (Annotated) 

SPEEDY  TRIAL. 

Necessity  of,  see  Criminal  Law,  4. 

SPONGES. 

Failure  to   remove   sponge  after    sur- 

gical  operation,  see  Physicians  and 
urgeons. 

SPRINGS. 

Right  to  compensation  in  condemnation 
proceedings  for  injury  to,  see  Emi- 
nent Domain,  4. 

STABLES. 

Validity  of  ordinance  as  to,  see  Munic- 
ipal Corporations,  4,  6. 
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STATJB. 

Boundaries  of,  see  Boundaries. 

Statute  nullifying  contract  for  con- 
struction of  state  building,  see  Con- 
stitutional Law,  10. 

Liability  of  state  building  conunission- 
ers  who  discharged  person  em- 
ployed to  construct  state  building, 
see  Officers,  1. 

Right  of  one  engaged  to  erect  state 
building  to  maintain  trespass 
against  state  agents  who  enter 
upon«  property  and  dispossess  him, 
see  Trespass,  3. 

No  action  lies  to  compel  the  state, 
either  directly  or  indirectly,  to  perform  a 
contract  by  which  it  agrees  to  pay  for  the 
eonstruction  of  a  building  on  state  prop- 
erty. Caldwell  v.  Donaghey,  45:  721,  156 
S.  W.  839,  —  Ark.  — . 

8TAT1ED  ACCOUNT. 

See  Accounts. 

STATUTE  OF  FRAUDS. 

See  Contracts,  I,  2. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Review  of,  by  courts,  see  Courts,  8. 

Effect  of  violation  of  statute  by  serv- 
ant on  right  to  hold  master  liable 
for  injury,  see  Master  and  Servant, 
11. 

Imputed  notice  of,  see  Estoppel,  2;  No- 
tice, 1. 

Time  of  passage  and  taking  effect. 

1.  A  statute  forbidding  railroad  em- 
ployees to  work  more  than  a  certain  num- 
ber of  hours  during  a  day  becomes  effective 
from  the  first  moment  of  the  day  of  its  en- 
actment, so  that  it  is  violated  by  one  who 
works  the  forbidden  number  of  hours  after 
that  time  during  such  day.  Uoyd  v.  North 
Carolina  R.  Co.  45:  378,  66  S.  £.  604,  161 
N.  C.  536. 

Valtdity. 

2.  An  act  of  the  legislature  will  not  be 
declared  unconstitutional  unless  its  con- 
flict with  the  Constitution  is  clear  and  cer- 
tain. Stout  V.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac.  &63,  —  Okla.  — . 

3.  One  sued  for  a  penalty  for  unlaw- 
fully permitting  his  premises  to  be  used  in 
violation  of  a  prohibition  law  which  pro- 
vides both  fine  and  imprisonment  and  a 
penalty,  may  plead  that  the  statute  is  in- 
valid because  in  conflict  with  the  former 
jeopardy  section  of  the  Constitution,  al- 
though he  has  not  been  previously  prose- 
cuted for  the  crime  pronounced  by  the  stat- 
ute. Stout  V.  State  ex  rel.  Caldwell,  45: 
884,  130  Pac  553,  —  Okla.  — . 

liooal  or  special  legislation. 

4.  A  statute  granting  money  to  indi- 
gent soldiers  is  not  a  special  law  within  the 
meaning  of  the  constitutional  provision  that 
where  a  general  law  may  be  made  appli- 
cable, no  special  law  shall  be  enacted.  Bos- 
46  L.R.A.(NJS.) 


worth  V.  Harp,  45:  693,  157  S.  W.  1084,  154 

Ky.  650. 

Constrnctlon. 

5.  The  conunon-law  doctrine  of  a  strict 
construction  of  penal  statutes  has  no  plact 
in  the  criminal  jurisprudence  of  Oklahoma; 
but,  on  the  contrary,  such  statutes  must  be 
liberally  construed,  and  the  fair  import  ol 
their  provisions  must  be  accorded  them, 
with  a  v\ew  to  effect  the  objects  for  which 
they  were  enacted,  and  to  promote  justice. 
Cline  V.  SUte,  45:  loif,  130  Pac.  510,  — 
Okla.  Crim.  Rep.  — . 

6.  Where  a  crime  is  found  to  have 
been  committed  before  the  taking  effect  of 
the  indeterminate-sentence  law,  the  sentence, 
upon  the  verdict  of  the  jury,  finding  the 
accused  guil^,  should  conform  to  the  law 
in  force  at  the  time  of  the  commission  of 
the  offense.  Stehr  v.  State,  45:  559,  130 
N.  W.  676^  02  Neb.  765. 

STIPULATION. 

Judgment  entered  upon,  see  Judgment, 
3,  4. 

STOCK. 

Of  corporations,  generally,  see  Corpo- 
tions,  2,  3. 

STOCK  DIVIDENDS. 

Relative  rights  of  life  tenant  and  re-^ 
mainderman  to,  see  Life  Tenants, 
1. 

8TRBBT  RAILWAYS. 

As  carriers;  see  Carriers. 

InjuiT  to  employee,  see  Master  and 
Servant. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause,  2. 

1.  The  street  car  company  is  not  negli- 
gent in  permitting  passengers  to  stand  on 
tlie  steps  of  the  car,  outside  its  body,  while 
it  slowly  approaches,  with  gong  sounding, 
a  person  standing  near  the  tracks,  who 
has  notice  of  the  condition  of  the  car  and 
the  danger  of  contact  with  the  person  so 
carried.  Graves  v.  Tacoma  Railway  &  Pow- 
er Co.  45:  a69,  130  Pac.  476,  72  Wash.  387. 

(Annotated) 

2.  A  person  having  noticed  that  an  ap- 
proaching street  car  is  carrying  passengers 
on  the  steps  outside  the  body  of  the  car  is 
negligent  m  remaining  so  close  to  the  track 
that  he  is  in  danger  of  collision  with  such 
passengers.  Graves  v.  Tacoma  Railway  A 
Power  Co.  45:  269,  130  Pac.  476,  72  Wash. 
387. 

STRICT  CONSTRUCTION. 

Of  statutes,  see  Statutes,  6. 

STRIKES. 

Validity  of  contract  by  sheriff  to  pro- 
tect property  during  strike,  see 
Contracts,  8. 

SUBROGATION. 

Proof  of,  as  defense,  see  Action  or  Suit, 

1. 
To  insurance  upon  property  destroyed, 

see  Constitutional  Law,  6a. 
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A  third  person,  not  a  volunteer,  who 
pays  and  procures  a  release  of  a  first  lien 
upon  property  under  an  agreement  with 
the  owner  that  as  purchaser  or  first  lienor 
he  shall  have  the  pecuniary  benefit  of  such 
payment,  becomes  subrogated  in  equity^  as 
against  an  inferior  lienor  whose  burden  is 
not  increased  by  suteh  subrogation,  to  the 
rights  held  by  the  first  lienor  before  the 
payment  was  made.  Platte  Valley  Cattle 
Co.  V.  Bo8»erman-Gatcs  Live  Stock  ft  L.  Co. 
45:  1 137,  202  Fed.  092,  —  C.  C.  A.  — . 

SUCCESSION  TAX. 

See  'laxcs,  4-6. 

SUCCESSIVE  SUITS. 

See  Action  or  Suit,  6. 

SUICIDE. 

Presumption  as  to,  see  Evidence,  2. 

8UPPLICMKXTAL  PliEADING. 

See  Pleading,  1. 

SURGEONS. 

See  Physicians  and  Surgeons. 

TAXES. 

Effect  on  negotiability  of  note  of  inser- 
tion in  mortgage  given  to  secure  it 
of  provision  as  to  payment  of  taxes, 
see  Bills  and  Notes,  2. 

Aasumpsit  to  recover  taxes  voluntarily 
refunded,  see  Assumpsit,  2. 

Trover  to  recover  tax  receipts,  see  Tro- 
ver, 1. 

For  what  purpose  or  use. 

1.  A  tax  is  levied  for  a  public  purpose 
within  the  meaning  of  the  Constitution, 
when  the  money  is  used  to  pay  a  pension 
granted  in  consideration  of  public  services. 
Bosworth  v.  Harp,  45:  69a,  157  S.  W.  1084, 
154  Ky.  55d. 

Taxation  of  credits. 

2.  Premium  notes  taken  by  an  insur- 
ance company  from  an  owner  of  property  in- 
sured bv  it.  to  meet  assessments  levied  to 
pay  losses  as  they  occur,  are  not  subject 
to  taxation  in  the  hands  of  the  company 
prior  to  the  time  assessments  are  made 
afl^ainst  them.  Kentucky  &  L.  Mut.  ins. 
Co.  v.  Com.  45:  597,  156  S.  W.  897,  153  Ky. 
824. 

Sale:  deed. 

3.  One  who  claims  title  to  land  and 
seeks  to  sot  aside  a  tax  deed  and  convey- 
ances tlierciinder,  and  oust  the  holder  un- 
der the  tax  deed  from  possession,  must  show 
some  title  to  or  interest  in  the  land  in 
order  to  be  entitled  to  such  relief.  Dyer 
V.  Marriott,  45:  93»  131  Pac  1185,  89  Kan. 
515. 

Snccension  or  transfer  tax. 
Interest  on,  see  Interest. 

4.  Wvr]  estate  devised  by  will  passes 
to  the  devisee  at  the  death  of  the  testator, 
and  its  status  under  the  law  taxing  in- 
heritances  is  fixed  at  that  time,  so  that  an 
agreement  between  devisees  to  satisfy  a 
claim  against  the  estate  in  favor  of  one 
An   L.R.A.(N.S.) 


of  them,  by  'a  oonveyanoe  of  a  portion  of 
such  real  estate  to  the  claimant,  will  not 
exempt  it  from  liability  for  an  inheritance 
tax.  Re  Sanford,  45:  as8,  133  N.  W.  870, 
90  Neb.  410. 

5.  The  dower  interest  of  the  widow  uk 
the  estate  of  her  deceased  husband,  whether 
taken  under  his  will  or  by  operation  of 
law,  is  not  subject  to  an  inheritance  tax. 
Re  Sanford,  45:  328,  133  N.  W.  870,  90 
Neb.    410.  (Annotated) 

6.  Where  personal  property  of  the  es- 
tate of  a  nonresident,  consisting  of  real 
and  personal  property  in  excess  of  the 
amount  of  a  claim  of  a  devisee  against  the 
estate,  is  withdrawn  from  the  operation 
of  the  inheritance-tax  law  on  the  ground 
that  its  situs,  was  in  the  state  of  the  testa- 
tor's residence  at  the  time  of  his  death,  the 
real  estate  will  not  be  reduced,  in  com- 
puting the  amount  subject  to  the  inheri- 
tance-tax law,  by  the  amount  of  such  claim, 
although  it  had  been  agreed  that  the  claim 
should  be  fully  paid  by  transferring  to  the 
claimant  from  the  said  estate  certain  of 
the  real  estate.  Re  Sanford,  45:  aaS,  133 
N.  W.  870,  90  Neb.  410. 

TAXPAYER. 

Suit  by,  for  injunction,  see  Injunction, 
7. 

TXXEPHONB. 

Abusing  and  threatening  a  woman  over 
a  telephone,  see  Assault  and  Bat- 
tery,  2;    Case. 

Contract  between  local  and  long  dis- 
tance companies  for  exclusive  in- 
terchange of  business,  see  Con- 
tracts, 9. 

Negligence  of  servants  of  telephone 
company  in  setting  pole,  see  Eri- 
dence,  40;  Master  and  Servant, 
54. 

Liability  of  electric  light  company  for 
injury  to  employee  of  telephone 
company  using  light  company's 
poles,  see  Electricity. 

Liability  of  telephone  company  to  em- 
ployees of  another  using  poles, 
see  Master  and  Servant,  30-32. 

Liability  of  employer  for  long  distance 
messages  sent  by  servants,  see 
Master  and   Servant,  46. 

Trespass  in  attempting  to  prevent 
placing  of  telephone  pole  in  front 
of  property,  see  Trespass,  2. 

TENANTS. 

See  Cotenancy. 

TENDER. 

Proof  of,  under  general  denial,  see 
Evidence,  49. 

One  having  the  right  to  withdraw 
from  a  contract  to  exchange  real  estate 
upon  payment  of  a  specified  sum  as  liqui- 
dated damages  is  not  'bound  to  renew  the 
tender,  or  pay  the  money  into  court,  when 
a  bill  is  filed  for  specific  perfonnanoe 
which   alleges    tender,   and    the    sufficienej 
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of  which  he  chAllenges  bj  general  demurrer. 
Davis  T.  Iienstein,  45:  5%  100  N.  E.  940, 
t67  lU.  2«0. 

TERMINATION. 

Of  contract,  eee  GontraeU,  11,  12. 

TBXT-BOOK8. 

See  Schools. 

THKBATS. 

Aa  aaaault,  tee  Assanlt  and  Battery, 
2. 

Right  of  action  for  causing  relapse  of 
convalescent  woman  by  threaten* 
ing  and  abusive  language,  see 
Case. 

As  duress,  see  Duress. 

THRESHING   MAOHINE. 

Duty  to  maintain  guards  on,  to  pro- 
tect employees,  see  Master  and 
Servant,  26. 

TIMBER. 

Breach  of  contract  of  sale  of  timber, 
see  Sale,  6. 

TIME. 

For  taking  exceptions,  see  Appeal  and 

Error,  8. 
For     presentation     of    claim     against 

bankrupt  estate  by  one  who  has 

receivea    voidable    preference,    see 

Bankruptcy,  2. 

TIME  CliOCK. 

Refusal  of  employee  to  register  time 
on,  see  Master  and  Servant,  8. 

TITIiE. 

To  commercial  paper  placed  with  bank 
for  collection,  see  Banks,  3-5. 

Of  personal  property,  passing  of,  see 
Sale,  1,  2.    • 

TONTINE  POIilOY. 

See  Insurance,  13. 

TORTS. 

Promise   to   settle   unliquidated   claim 

for,    as    an    account    stated,    see 

Accounts,   3. 
Whether  action  one  on  contract  or  in 

tort,  see  Action  or  Suit,  5. 
Action  for,  generally,  see  Case. 
Measure  of  damages  for,  see  Damages, 

5. 
When  statute  of  limitations  begins  to 

run,  see  Limitation  of  Actions,  6. 

TRADE  FIXTURES 

See  Fixtures. 


TRAVERSE. 

Evidence    admissible   under, 
dence,  48. 


Evi 


TRANSFER. 

Of  corporate  stock, 

2,  3. 
Of  insurance  policy, 

23. 

TRANSFER  TAX. 

Spe  Taxes,  4-6. 
45  I>.R.A.(N.8.) 


Corporations, 
Insurance,  22, 


TRESPASS. 

1.  A  man  has  no  right,  over  the  pro- 
test of  the  occupant,  to  enter  another's 
house  for  the  purpose  of  talking  with  his 
own  wife  and  procuring  her,  against  her 
will,  to  leave  such  house,  where  she  has 
taken  refuge  from  him.  Bailey  v.  People, 
45:  145,  130  Pac.  832,  —  Colo.  — . 

2.  The  wife  of  an  abutting  property 
owner  is  not  a  trespasser  in  using  reason- 
able means  to  prevent  an  apparently  un- 
warranted invasion  of  a  boulevard  or  space 
between  the  sidewalk  and  the  traveled  por- 
tion of  the  highway  in  front  of  her  bus- 
band's  property  by  the  placing  of  a  tele- 
phone pole  thereon.  Souther  v.  Northwestern 
Teleph.  £zch.  Co.  45:  6ox,  136  N.  W.  671. 
118  Minn.   102.  (Annotated) 

3.  One  who  contracts  to  erect  a  build- 
ing on  state  property  has  not  such  posses- 
sion of  the  premises  during  the  progress 
of  the  work  that  he  can  maintain  an  action 
of  trespass  if  the  state  agents  enter  upon 
the  property  and  dispossess  him.  Caldwell 
V.  Donaghey,  45:  722,  166  S.  W.  839,  — 
Ark.  — , 

TRESPASSER. 

Ejection    of,   from    freight   train,   see 
Carriers,  7. 

TRIAIi. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  18,  19. 
Cure   of   error    in   admitting   evidence 

by  striking  out,  see  Appeal   and 

Error,  17. 
New  trial,  see  New  Trial. 

Questions  of  law  and  fact. 

1.  Where  the  evidence  on  an  issue  of 
fact  is  conflicting,  the  court  will  not  exam- 
ine tlie  same  to  determine  where  the  weight 
lies.  Sands  v.  David  Bradley  A  Co.  45: 
396,  129  Pac.  732,  —  Okla.  — . 

2.  The  jury  must  determine  whether 
or  not  the  killing  of  a  bystander  by  the 
glancing  of  a  bullet  flred  into  the  ground 
by  a  man  guilty  of  a  misdemeanor,  because 
drunk  and  shooting  in  a  highway  contrary 
to  statute,  was  such  a  natural  or  probable 
result  of  his  act  as  to  render  him  guilty 
of  manslaughter.  Dixon  v.  State,  45:  axg, 
61  So.  423,  —  Miss.  — 

Z,  The  jury  must  determine  whether 
or  not  a  person  who  kills  another  under 
the  alleged  belief  that  he  was  attempting 
a  burglary  upon  the  property  of  the  one 
committing  the  killing  was  reasonably 
juBtifled  in  the  act  by  the  circumstances. 
Foster  v.  Shepherd,  45:  167,  101  N.  E.  411, 
258  111.  164. 

4.  As  to  whether  or  not  a  Christmas 
festival  is  a  religious  meeting  is  a  ques- 
tion of  fact,  to  be  determined  by  the  jury 
from  the  testimony  in  each  case,  and  under 
instructions  of  the  court.  Cline  v.  State, 
45:  108,  130  Pac  510,  —  Okla.  Crim.  Rep. 
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6.  It  is  for  the  juxj  to  detennine  when 
the  iuue  of  insanity  is  presented  in  each 
case,  upon  proper  instructions  from  the 
court,  the  good  faith  of  this  defense,  and 
as  to  whether  the  evidence  sustains  the 
issue.  Litchfield  ▼.  State,  45:  153,  126  Pac 
707,  8  Okla.  Crim.  Rep.  164. 

6.  The  construction  of  a  written  ap- 
plication for  life  insurance  is  for  the  court, 
and  not  for  the  jury,  in  the  absence  of 
special  circumstances  to  take  the  case  out 
of  the  general  rule.  Crosse  ▼.  Supreme 
I^ge,  K.  &  L.  of  H.  45:169,  08  N.  E.  261, 
254  lU.  80. 

7.  The  jury  must  determine  what  the 
word  "now"  means  in  a  contract  to  pay  a 
debt  now.  Shubert  ▼.  Rosenberger,  45: 
io6a,  204  Fed.  934,  —  C.  C.  A.  — . 

8.  The  Question  of  negligence,  whether 
it  be  of  a  defendant  or  the  alleged  contribu- 
tory negligence  of  the  plaintiff,  is  pri- 
marilT  and  generally  a  question  of  fact 
for  the  jury.  Tie  question  becomes  one 
of  law,  authorizing  the  withdrawal  thereof 
from  the  jury,  only  when  but  one  con- 
clusion can  be  drawn  from  the  undisputed 
facts.  Jackson  ▼.  Grand  Forks,  45: 75, 
140  N.  W.  718,  —  N.  D.  — . 

0.  Failure  of  one  struck  by  an  engine 
at  a  .public  railroad  crossing  to  look  for 
approaching  engines  or  trains  at  the 
moment  he  stepped  upon  the  track  is  not 
negligence  per  se,  where  he  looked  when 
25  feet  away  from  the  crossing  and  saw 
the  engine  that  struck  him  stationary  135 
feet  therefrom,  and  no  signal  was  given 
that  it  had  been  put  in  motion  and  was 
approaching  the  crossing.  Schoen  v.  Chi- 
cago, St  P.  M.  &  O.  R.  Co.  45:  84Z,  127 
X.  W.  433,  112  Minn.  38. 

10.  Where  a  telephone  company  which 
had  contracted  to  allow  its  poles  to  be 
used  by  another  company  was  installing  a 
new  set  of  poles,  and  an  employee*  of  the 
lessee  company  was  injured  by  the  break- 
ing of  a  piole  which  he  had  climbed  to  re- 
move wires,  the  owning  company  is  not, 
as  a  matter  of  law,  exempt  from  liability 
on  the  ground  that  the  workman  was 
l>ound  at  his  peril  to  ascertain  the  con- 
dition of  the  pole  before  climbing  it. 
Aaron  ▼.  Missouri  k  K.  Telephone  Co.  45: 
309,  131  Pac.  582,  89  Kan.  186. 

11.  The  jury  must  determine  the  ques- 
tion of  negligence  in  inspecting  a  street 
car,  where  it  is  delivered  to  the  employees 
for  use,  with  a  step  used  to  gain  access 
to  the  top  of  the  car  gone.  Leary  ▼. 
Houghton  County  Traction  Co.  45: 359, 
137  N.  W.  225,  171  Mich.  366. 

12.  Where  the  statutes  relieve  a  serv- 
ant of  the  hazard  of  assuming  the  risk  of 
working  about  unguarded  gearing,  a  serv- 
ant employed  at  live  rollers  which  carry 
lumbei  from  a  saw  is  not  negligent  per  ee 
in  failing  to  replace  the  guard  or  to  notify 
the  employer  when  any  insufficiently  fas- 
tened guard  which  protects  him  from  the 
gearing  falls  away,  where  it  does  not  ap- 
pear that  he  had  the  tools  to  replace  it, 
and  his  work  keeps  him  on  the  jump,  so 
45  L.R.A.(N.8.) 


that  he  has  no  opportunity  to  notify  the 
master  without  stopping  the  machinery, 
which  he  is  not  shown  to  have  authority  to 
do.  West  V.  Bayfield  Mill  Co.  45:  134,  128 
N.  W.  992,  144  Wis.  106. 

18.  The  question  whether  or  not  the 
means  employed  by  a  labor  union  to  further 
its  interests  are  against  public  policy  is, 
where  the  essential  facts  are  undisputed, 
one  for  the  court.  Connors  v.  ConnoDy, 
45:  5649  86  Atl.  600,  86  Conn.  641. 

14.  Although  the  evidence  of  plaintiff 
and  his  expert  witnesses,  in  an  action  by 
a  physician  to  recover  compensation  for 
professional  services,  is  undisputed  as  to 
the  value  of  such  services,  the  jury  nnut 
be  permitted  to  determine  the  question  of 
value,  and  cannot  be  directed  to  return  a 
verdict  for  the  amount  claimed.  Fowle  v. 
Parsons,  45:  i8z,  141  N.  W.  1049,  —  Iowa, 
^.  ( Annotated ) 

16.  In  a  prosecution  of  a  parent  lor 
manslaughter  for  failure  to  obtain  neces- 
sary medical  aid  for  a  child  of  tender  years, 
suffering  with  frozen  feet,  a  slight  faihire 
in  duty  would  not  render  him  criminally 
negligent,  but  a  great  failure  of  duty  un- 
doubtedly would.  Between  these  extremes 
the  question  is  one  of  fact,  and  must  be 
left  to  the  common  sense  of  the  trial  jurv. 
Stehr  V.  State,  45:  559,  139  N.  W.  676,  92 
Neb.  765. 

16.  The  jury  must  detennine  whether 
or  not  the  first  premium  on  an  insurance 
policy  was  paid  at  tlfe  time  of  the  applica- 
tion by  delivery  of  cash  and  notes  for  its 
amount  to  the  agent.  Unterhamscheidt  v. 
Missouri  State  L.  Ins.  Co.  45:  743,  138  K. 
W.  469,  —  Iowa,  — . 

Instructions. 

Right  to  complain  of  favorable  instruc- 
tion, see  Appeal  and  Error.  11. 

Sufficiency  of  objection  or  exception, 
see  Appeal  and  Error,  7. 

Prejudicial  error  as  to,  see  Appeal 
and  Error,  30-37. 

17.  Where  there  is  any  evidence  in  a 
case  upon  which  the  jury  might  base  a 
reasonable  doubt  as  to  the  guilt  of  a 
defendant  upon  the  ground  of  insanity, 
the  court  should  instruct  the  jury  upon 
this  issue.  Li toh field  v.  State,  45:  153, 
126  Pac.  707,  8  Okla.   Crim.  Rep.  164. 

18.  Instructing  the  jury  in  a  proceed- 
ing by  an  attorney  to  recover  compensation 
for  services  rendered  an  insane  person,  that 
plaintiff  was  a  reputable  lawyer,  does  not 
tend  to  mislead  them  as  to  the  good  faith 
of  the  services  rendered,  but  merely  in- 
dicates that  he  is  a  regular  lawyer.  Re 
Freshour,  45:  67,  140  N.  W.  617,  —  Mich. 

Verdict. 

19.  A  finding  that  checks  were  indorsed 
and  delivered  to  the  plaintiff  is  in  effect  a 
finding  of  ownership  in  the  plaintiff,  so  as 
to  preclude  the  necessity  of  a  finding  of 
ownership  in  express  terms.  Citizens* 
State  Bank  v.  E.  A.  Tessman  &  Co.  45:  606, 
140  N.  W.   178,  121   Minn.  34. 

20.  An  answer  by  the  jury  to  a  special 
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interrogatory  that  an  applicant  for  life 
insurance  consulted  a  physician  at  a  time 
later  than  warranted  in  the  application 
controls  a  .  general  verdict  in  plaintiff's 
favor  in  a  suit  on  the  policv,  and  judgment 
must  be  entered  thereon,  where  the  statute 
provides  that  special  findings  inconsistent 
with  the  general  verdict  shall  control  the 
judgment.  Crosse  v.  Supreme  Lodge,  K. 
A.  L.  of  H.  45:  z6a,  98  N.  £.  261,  254  111. 

21.  A  verdict  for  a  railway  company 
owning  a  car  and  against  an  elevator  com- 
pany using  it,  in  a  suit  for  injury  to  an 
employee  of  the  latter  because  of  its  de- 
fective condition,  is  not  inconsistent  where 
the  negligence  charged  against  the  railroad 
company  was  failure  of  inspection,  while 
the  charge  against  the  elevator  company 
was  failure  to  furnish  safe  working  ap- 
pliances to  its  employees.  Republic  Ele- 
vator Co.  V.  Lund,  45:  707,  106  Fed.  745, 
116  C.  C.  A.  873. 

TROVEHR. 

Admissibility  of  evidence  under  gen- 
eral denial,  see  Evidence,  49. 

For  conversion  of  lottery  ticket,  see 
Lottery. 

Pleading  in  action  of,  see  Pleading,  2. 

1.  Trover  lies  for  the  recovery  of  tax 
receipts  alleged  to  be  of  value  to  the  plain- 
tiff. Vaughn  v.  Wright,  45:  7^S»  78  S.  E. 
123,  139  Ga.  736.  (Annotated) 

2.  A  carrier  which  sells  goods,  al- 
though perishable,  without  notice,  when  it 
is  practicable  to  give  such  notice,  is  guilty 
of  conversion,  and  liable  for  the  value  of 
the  goods  at  the  time  of  such  dereliction  of 
duty.  Alabama  G.  S.  R.  Co.  v.  McKenzie, 
45:  18,  77  S.  E.  647,  139  Ga.  410. 

3.  A  carrier  is  not  guilty  of  conver- 
sion of  live  stock  injured  when  in  its  pos- 
session for  transportation  by  disposing  of 
it  to  the  highest  bidder,  if  the  consignee, 
who  is  also  the  consignor,  refuses  to  receive 
it  when  it  is  tendered  to  him.  'Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Rankin,  45:  539, 
166  8.  W.  400,  153  Ky.  730. 

TRUOKMSN. 

As  conhnon  carriers,  see  Carriers. 
Municipal  regulation  of,  see  Municipal 
Corporations,  6. 

TRUSTS. 

Following  trust  property,  see  also 
Banks,  2. 

Injunction  against  diverting  to  other 
uses  building  erected  for  public 
library  with  money  contributed  for 
that  purpose  by  private  individual, 
see  Injunction,  3. 

Acceptance  by  city  of  gift  in  trust  for 
special  purpose,  see  Municipal  Cor- 
porations, 9. 

1.  A  testamentary  guardian  with  direc- 
tions to  pay  the  income  of  certain  property 
to  testator's  children  during  minority,  and 
distribute  the  property  among  them  when 
they  arrive  at  age,  will,  although  he  can- 
46  LR.A.(N.S.) 


not  le^lly  be  appointed  guardian,  because 
there  is  a  prior  statutory  claimant,  hold 
the  property  as  trustee.  Campbell  v.  3ians- 
field,  45:  446^  61  80.  593,  —  Miss.  — . 

(Annotated) 
Powers,  duties,  and  liabilities  of  trus- 
tee. 

2.  Collection  of  insurance  on  a  build- 
ing by  a  trustee  who  was  directed  to  pay 
the  income  of  the  property  to  testator's 
children  merely  transforms  the  property 
into  personalty,  the  income  of  which  may  be 
applied  as  directed  in  the  will.  Campbell 
V.  Mansfield,  45:  446,  61  So.  593,  —  Miss. 

3.  A  testamentary  trustee  for  minor 
children  is  not  obliged  to  obtain  permission 
of  court  to  apply  income  to  their  support 
as  provided  by  the  will,  although  in  the 
will  he  is  denominated  guardian,  and  a 
guardian  would  have  to  procure  such  per- 
mission. Campbell  v.  Mansfield,  45: 446, 
61  So.  593,  —  Miss.  — . 

4.  Trustees  whose  authority  extends 
over  a  long  period  of  time,  with  power  to 
change  the  character  of  the  investment,  and 
invest  and  reinvest,  may  invest  the  funds  in 
real  estate  within  the  state,  if  a  careful 
and  prudent  person  would  regard  such  pur- 
chase as  a  good  and  safe  investment.  Mer- 
chants' Loan  &  T.  Co.  v.  Northern  Trust 
Co.  45:  41 X,  95  N.  £.  59,  250  111.  86. 

5.  A  trustee  with  authority  to  invest 
the  trust  funds  in  real  estate  may  make  such 
investment  in  land  located  in  states  other 
than  that  of  his  appointment,  where  the 
local  statute,  by  permitting  investment  of 
trust  funds  in  mortgages  on  land  situated 
in  other  states,  indicates  that  foreign  in- 
vestments are  not  regarded  as  against  pub- 
lic policy.  Merchants'  Loan  A.  T.  Co.  v. 
Northern  Trust  Co.  45:4xx»  95  N.  E.  59, 
250  111.  86.  (Annotated) 

6.  Investments  of  trust  funds  in  real 
estate  located  in  foreign  countries  will  not 
be  permitted,  where  the  statute,  by  limit- 
ing investments  in  real  estate  mortgages  to 
those  upon  lands  in  sister  states,  indicates 
a  public  policy  not  to  permit  investments 
in  foreign  countries.  Merchants'  Loan  & 
T.  Co.  V.  Northern  Trust  Co.  45:  4x1,  95  N. 
E.  59,  250  111.  86. 

7.  A  trustee  with  authority  to  invest 
in  corporate  stocks  may  acquire  the  pro  rata 
share  of  the  increase  of  stock  in  a  corpora- 
tion offered  to  the  estate  by  reason  of  its 
ownership  of  stock,  where  the  statute  au- 
thorizes him  to  continue  to  hold  any  in- 
vestment received  by  him  under  the  trust 
''or  any  increase  thereof.*'  Merchants'  Loan 
ft  Trust  Co.  V.  Northern  Trust  Co.  45:  4xx. 
96  N.  E.  59,  250  111.  86. 

TYPEWRITING. 

Comparison  of  typewritten  documents, 
see  Evidence,  13. 

UNLIQUIDATED   CLAIMS. 

Promise  to  settle,  as  an  account  stated, 

see  Accounts,  3. 
Compromise   of,   see   Compromise   and 

Settlement,  1. 
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UNWRITTEN  liAW. 

See  Criminal  Law,  L 

USAGB. 

See  Cuetom. 

USURY. 

Diebarment  of  attorney  for,  see  Attor- 
neys, 1. 

VACANCY. 

Of  property,  see  Insurance,  15,  16. 

VACATION. 

Of  judgment,  see  Judgment,  3,  4. 

VAIiUB. 

Question  for  jury  as  to,  see  Trial,  14. 

VARIANCE. 

See  Evidence,  61. 

VKNI>OR  AND  PURCHASER. 

Covenants  between,  see  Covenants  and 

Conditions. 
Evidence  as  to  bond  for  title  claimed 

to  have  been  executed  by  one  since 

deceased,   see   Evidence,  20. 
Specific .  performance    of    contract    to 

exchange  real   estate,  see  Specific 

Performance. 

VEainicT. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  18,  19. 
In  general,  see  Trial,  1^21. 

VETERANS. 

Pensions  to,  see  Appropriations;  Pub- 
lic Moneys;  Statutes,  4;  Taxes. 

VIADUCT. 

As  a  locsl  improvement  for  which,  abut- 
ting property  may  be  assessed,  see 
Cases  Certified;  Public  Improve- 
ments, 1. 

VOIR  DIRE. 

Examination  on,  see  Jury,  8. 

WAGFS. 

Of  employee,  see  Master  and  Servant, 
3. 

WAIVER. 

Of  breach  of  covenant,  see  Covenants 

and  Conditions,  2. 
Estoppel    of    beneficiary   of    insurance, 

see  Insurance,  24. 
Of  insurer,  see  Insurance,  25-30. 

WANTON  NEGLIGTONCE. 

Of  servant,  see  Master  and  Servant,  64. 

WAR. 

Power  of  governor  to  declare  state  of, 

see  Governor. 
Institution  of  martial  law,  see  Martial 

Law. 

WARNING. 

Duty  to  pive,  to  servant,  see  Master  and 
Servant,   12-16. 
46  L.R.A.(N.S.) 


WASTE. 

Injunction  to  restrain,  see  Injanction, 
2. 

By  tenant,  see  Landlord  and  Tenant. 

WATERS. 

Boundaries  by  waters,  see  Boundaries. 

Pleading  in  action  for  injury  by  diver- 
sion of  flood  waters,  see  Appeal  and 
Error,  22. 

Estoppel  to  complain  of  diversion  of 
flood  water,  see  Estoppel,   1. 

Injury  to  wells  and  springs  resulting 
from  construction  of  railroad  right 
of  way,  see  Eminent  Domain,  4. 

Water  rights  as  between  IndiTi duals. 

1.  The  riparian  right  of  access  does  not 
entitle  the  owner  of  the  upland  to  islands 
in  a  river  forming  a  boundary  between 
states;  which,  although  in  private  owner- 
ship in  the  other  state,  were  placed  between 
his  land  and  the  main  channel  because  of 
the  changing  of  such  channel  by  a  govern- 
ment improvement  in  aid  of  navigation. 
Whiteside  v.  Norton,  45:  xia,  205  Fed.  5,  — 

L>.  \jt  A.  —  . 

2.  Flood  water  of  a  stream  should  not 
be  classified  either  as  part  of  the  stream  or 
as  surface  water,  but  should  form  a  class  by 
itself,  the  rights  with  respect  to  which  arc 
to  be  dealt  with  according  to  the  circum- 
stances of  the  case.  Thompson  v.  Netr 
Haven  Water  Co.  45:  457,  86  AtL  685,  — 
Conn.  —  , 

3.  The  flood  water  of  a  river  cannot  be 
impounded  for  sale  by  an  upper  riparian 
proprietor  to  the  injury  of  lower  land  which 
was  enriched  by  being  periodically  inun- 
dated by  the  flood.  Thompson  v.  New  Hav- 
en Water  Co.  45:  457,  86  Atl.  685,  —  Conn. 

Public  water  anpply. 

4.  A  municipal  corporation  which  has 
undertaken  to  supply  its  inhabitants  with 
water  under  circumstances  which  render  it 
a  public-service  corporation  cannot  assess 
the  cost  of  the  service  exclusively  against 
the  property  owner,  so  as  to  deny'  a  tenant 
the  right  to  water  until  arrearages  against 
the  property  are  paid.  Farmer  v.  Nash- 
ville, 45:  240,  156  S.  W.  189,  —  Tenn.  — . 


WEAPONS. 

Carrying  of,  see  Carrying  Weapons. 

WEIili. 

Right  to  compensation  in  condemnation 
proceedings  for  injury  to,  see  Emi- 
nent Domain,  4. 

WILIjS. 

Evidence  on  question  of  forgery  of,  see 
Evidence,  13. 

Evidence  of  testator's  declarations,  see 
Evidence.  23. 

Proof  of  declarations  of  co-conspirator 
in  prosecution  for  forgery  of  will^ 
see  Evidence,  24. 

Matters  concerning  executors  and  ad- 
ministrators, see  Executors  and  Ad- 
ministrators. 
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Relief  from  judgment  in  proceeding  to 
determine  rights  to  residuary  m* 
tate,  see  Judgment,  4. 

Tax  on  gifts  hj,  see  Taxes,  4-6. 

Testamentary  character. 

1.  Where  an  instrument  executed  in 
compliance  with  the  statute  as  to  execu- 
tion of  wills  is,  by  its  terms,  declared  to  be 
the  will  of  the  testatrix,  and  contains  the 
appointment  of  an  executor  "after  my  death 
to  settle  up  all  property,  both  personal  and 
real,"  and  an  item  reading,  "I  nereby  make 
my  two  granddaughters,  L.  S.  and  E.  B., 
each  equal  heirs  with  my  own  children," 
such  instrument  is  dispositive  and  devises 
to  the  two  granddaughters  each  an  equal 
share  with  the  children  of  testatrix  in  her 
estate.  Moon  ▼.  Stewart,  45:  48,  101  N.  E. 
344,  87  Ohio  St.  349.  (Annotated) 
Construction  generally. 

2.  Where  there  are  doubtful  clauses  in 
a  will,  the  court,  in  determining  the  mean- 
ing that  the  testator  intended  ihey  should 
have,  will  not  be  controlled  entirely  by  gen- 
eral rules,  or  by  judicial  decisions,  in  cases 
apparently  similar,  but  will  interpret  them 
reasonably  in  the  particular  case.  Moon  v. 
Stewart,  45:  48,  101  N.  E.  344,  87  Ohio  St. 
349. 

3.  A  declaration  in  a  will  that  one  of 
testator's  heirs  shall  have  a  certain  sum  of 
money,  and  "no  other  share  of  my  estate 
or  claim  under  the  same,"  does  not  prevent 
his  receiving  his  due  share  of  intestate  prop- 
erty with  the  other  heirs.  Tea  v.  MiUen, 
45:  "63,  101  N.  E.  209,  257  IlL  624. 
Lapsing. 

4.  If  a  bequest  to  a  private  charitable 
corporation  for  the  treatment  of  dipso- 
mania is  rejected  by  the  legatee,  the  court 
will  not  permit  it  to  lapse,  but  will,  if  pos- 
sible, deliver  the  fund  to  another  similar 
institution  carrying  on  such  work.  Read  v. 
Willard  Hospital,  45:  574,  102  N.  E.  96,  216 
Mass.  132. 

6.  Under  a  devise  of  a  remainder,  to  be 
divided  "between  my  children  or  their  nat- 
ural heirs,"  the  words  "natural  heirs"  mean 
children,  and  not  collateral  heirs,  and  there- 
fore in  case  of  the  death  of  a  child  before 
testator,  without  children,  his  share  will 
'  lapse.  Tea  v.  Millen,  45:  1x63,  101  N.  E. 
209,  267  111.  624.  (Annotated) 

WITNESSES. 
Competency. 

Review  of  discretion  as  to,  see  Appeal 
and  Error,  13. 

1.  The  competency  of  a  wife  as  a  wit- 
ness in  an  action  in  which  her  husband  is 
a  party  depends  upon  the  relationship  at 
the  time  of  the  trial;  aifd  where  such  rela- 
tionship exists  at  that  time,  she  is  incom- 
petent, although  the  transaction  in  respect 
to  which  her  testimony  was  sought  to  be 
introduced  occurred  before  marriage.  Sands 
V.  David  Bradley  &  Co.  45:  396,  129  Pac. 
732,  —  Okla.  — .  (Annotated) 

2.  The  marriage  of  a  man  to  a  woman 
prevents  her  appearing  as  a  witness  against 
him  in  a  prosecution  for  unlawfully  and 
46  L.R.A.(N.S.) 


carnally  knowing  her  prior  thereto,  con- 
trary to  the  provisions  of  the  statute,  even 
though  the  marriage  was  entered  into  by 
him  for  the  express  purpose  of  shielding 
himself  from  prosecution  for  the  offense. 
Norman  t.  State,  45:  399,  166  S.  W.  136, 
—  Tenn.  — . 
Impeachment;  corroboration. 

3.  The  truthfulness  of  a  witness  can- 
not be  impeached  b^  proof  of  general  bad 
character  for  morality,  or  by  proof  of  spe- 
cific acts  tending  to  prove  a  want  of  moral- 
ity. Litchfield  v.  State,  45:  X53»  126  Pac. 
707,  8  Okla.  Crim.  Rep.  164. 

4.  While  it  is  improper  to  impeach  a 
witness  by  showing  that  he  has  been  in- 
dicted, arrested,  or  imprisoned  for  crime, 
before  conviction,  yet  his  occupation  and 
companions  are  of  his  own  choosing,  and 
may  therefore  be  shown,  when  thev  indi- 
cate a  want  of  moral  character,  for  the 
purpose  of  impeaching  his  testimony. 
Crawford  v.  Ferguson,  45:  519,  116  Pac  278, 
6  Okla.  Crim.  Rep.  377. 

6.  The  attention  of  a  witness  for  ac- 
cused may  be  directed  to  conflicting  state- 
ments made  to  the  police,  and  the  incon- 
sistency established  by  testimony  of  the 
stenographer  who  made  notes  of  the  state- 
ments when  made.  People  v.  Friedman, 
45:  55»  98  N.  E.  471,  206  N.  Y.  161. 

6.  The  superintendent  of  a  mill*  in 
which  an  employee  was  injured,  who.  after 
testifying  that  he  instructed  and  warned 
the  injured  person,  states  on  cross-exam- 
ination that  he  had  also  warned  other  em- 
ployees performing  duties  similar  to  those 
required  of  the  person  injured,  cannot  be 
contradicted  by  their  testimony  that  he 
had  not  done  so,  since  the  matter  is  col- 
lateral to  the  issue.  Furlow  v.  United  Oil 
Mills,  45:  37a,  149  S.  W.  69,  104  Ark.  489. 
Credibility. 

7.  When  a  witness  has  been  convicted 
of  bootlegging,  or  has  the  general  reputa- 
tion of  being  a  bootlegger,  this  fact  may 
be  shown  for  the  purpose  of  affecting  his 
credibility  as  a  witness.  Crawford  v.  Ferg- 
uson, 45:  5x9,  116  Pac.  278,  6  Okla.  Crim. 
Rep.  377. 

WOMEN. 

Abusing  and  threatening  a  woman  over 
a  telephone,  see  Assault  and  Bat- 
tery, 2. 

WORDS  AND  PHRASES. 

Breach  of  agreement  to  pay  "now"  or 
"on  demand/'  see  Contracts,  10. 

Question  for  jury  as  to  meaning  of 
word  "now,**  see  Trial,  7. 

WORSHIP. 

Disturbing  worship,  see  Disturbing 
Worship. 

WRIT  AND  PROCESS. 

When  action  accrues  where  summons 
and  service  are  set  aside  and  an- 
other summons  issued,  see  Limita- 
tion of  Actions,  4. 
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